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PREFACE

At the request of the Judicial Conference in 1990, the Advisory Committee on Civil
Rules began an in-depth study of class action procedures. In August 1996, the advisory..
- committee on the approval of the Judicial Conference’s Committee on Rules of Practice and
‘Procedure published proposed amendments to Civil Rule 23 for public comment. The Working
- Papers of the Judicial Conference’s Advisory Committee on Civil Rules on the Proposed
Amendments to Rule 23 of the Federal Rules of Civil Procedure (Working Papers) are a
compilation of the information on class actions considered by the advisory committee leading up
to the proposed rule amendments and the reaction to the rule amendments from the public.

The Working Papers are set out in four volumes. Volume One contains the background
information of the advisory committee’s consideration of class action procedures. In addition to
earlier draft versions of proposed Rule 23 amendments and relevant excerpts-from the minutes of
committee meetings, Volume One contains an empirical study on class actions by the Federal
Judicial Center. A summary of the public input, which was prepared by Professor Edward H.
Cooper, reporter to the advisory committee, is also included. Appendix A in Volume One lists
chronologically all organizations and individuals commenting or testifying on the proposed A
amendments to Rule 23 and the corresponding volume and page references to Volumes Two,
Three, and Four. :

Volume Two contains written comments. The advisory committee received comments on
the proposed Rule 23 amendments before the amendments were published for formal comment.
These comments are also included in this volume.

Volume Three consists of the testimony provided at three public hearings held in
Philadelphia, Dallas, and San Francisco on the proposed rule amendments.

Volume Four contains witnesses’ statements on the proposed rule amendments. Every
witness who requested to testify at one of the three public hearings was asked to submit a written
statement before the hearing. In several instances, an individual may have submitted a written .
comment and later a written statement. \

The Working Papers were compiled to assist the advisory committee in its further
consideration of the proposed amendments to Rule 23. It also serves as a convenient public
record to better understand the advisory committee’s thinking on improving class action
procedures. The Introduction on the next page explains the present status of the advisory
committee’s work on the proposed amendments. ‘

The Judicial Conference Standing Committee on Rules of Practice and Procedure has not
approved the proposed Rule 23 amendments, except to authorize their publication for comment.
The proposed amendments have not been submitted to or considered by the Judicial Conference
of the United States or the Supreme Court.

May 1, 1997
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Memorandum to Members of the Standing Committee and
Civil Rules Advisory Committee
and
Introduction to Advisory Committee's Working Papers
Collected in Connection With Proposed Changes
to Fed. R. Civ. P. 23 (Class Actions)
by
Paul V. Niemeyer, Chairman
- Civil Rules Advisory Committee

While our consideration of changes to Rule 23 (Class Actions) has been protracted, I believe
that such care is justified by the importance of the issues. I sense, however, that we may not be
finished; rather we find ourselves at a crossroad.

Our inquiry began with the concerns raised several years ago about whether Rule 23
adequately addressed mass torts. Mass tort class actions, because of their basis in state law, their
interstate character, and their sheer size -- often involving persons in differing stages of exposure to

or injury from a product or condition -- were being handled at or beyond the limits of Rule 23’

authority. And settlement of such claims sometimes sought to go well beyond what would have been
allowed under Rule 23 were the cases to have been tried. ‘ :

To understand the full scope and depth of the problems, the Advisory Committee, under the
leadership of Judge Patrick Higginbotham, sponsored or participated in a series of conferences at the
University of Pennsylvania, New York University, Southern Methodist University, and University
of Alabama, as well as regularly scheduled meetings elsewhere. During these conferences and
meetings, we heard from experienced practitioners, judges, and academics. We learned that many
of the problems ¢ called for solutions fa111ng well beyond the scope of rulemaking authority. We did,
however considera’ broad array of procedural changes mcludlng ideas to collapse (d)(D), (b)(2), and
(b)(3) class actions, to add opt-in'and opt-out flexibility, to énhance notice, to define the fiduciary
responsibility of class representatives and counsel, and to regulate attorneys fees. In the end, with
the intent of stepping cautiously, we opted for what we believed were five modest changes which
we published for comment in August 1996.

During the six-month commentary period that followed, we received hundreds of pages of
written commentary and testimony from about 90 witnesses at hearings in Philadelphia, Dallas, and
San Francisco. Comments and testimony were received from the entire spectrum of experienced
users of Rule 23 -- plaintiffs' class action lawyers, plaintiffs' lawyers who prefer not to use the class
action device, defendants' lawyers, corporate counsel, judges, academics, journalists, and even
persons who had been class members. The Committee was impressed both by the breadth and depth
of the comments and, I feel confident in concluding, many Committee members became better
informed of the difficult and unresolved policy decisions that underlie current application of Rule
23. )
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Our reporter, Professor Edward Cooper, has made the substantial effort of summarizing the
comments, and his summary is included with our working papers generated during the comment
period. I commend his summary to you in preparatlon for our May 1, 1997, meetmg in Naples,
Florida. : : \

As most of you probably agree, the principal thrust of the testimony and-commentary to our
proposed changes related to the "just ain't worth it" factor (Rule 23(b)(3)(F)) and the settlement class
provision (Rule 23(b)(4)). Speaking for myself, I believe that each of those provisions needs further
discussion and perhaps further modification. I am also eonvinced that we have to look more closely:
at our Committee Notes to assure ourselves that they do not undermine the intent of the proposed
changes. As for the testimony and commentary relating to the other proposed changes, we-should
review them also, but I do not. beheve that they generated as much pressure for further mod1ﬁcat10n

Whﬂe I am now convmced that our changes would have some unanticipated effects I was
particularly struck by the testimony that suggested that Rule 23 itself is at the core of a profound and
significant change that is now occurring in civil litigation.. As the phenomenon of the 1990's, there
appears to be an impending shift from individualized litigation to representational litigation. Even
though common sense suggests that the aggregated resolution of torts and other claims resulting from
the repetitious effects inherent in a mechanized age would be on the increase, the testimony reveals
an increase in the last two to three years beyond our-reasGnable expectations. One witness.stated that
his company's exposure to class actions has increased:300% in the last three years; another stated
400-500% in the last two years; another, 500-1000% in the last three years; and yet another 300-
400% in the, last three years. One financial institution's counsel stated that his company was
involved-in 65 class actions in 1996 alone. :

Intentionally or not, we may be coming to rely on civil litigation not only for individualized
dispute resolution, but also, through the class action device, to bring about changes in the safety of
products, in the disclosure requirements of securities laws, in disclosures connected with banking
and insurance billing methods, and in. the method for compensating broad segments of society
affected by singular torts. Indeed, ina few instances, Congress has passed legislation relying on
class action procedures. As attorneys systematically tuin to the use of class action litigation to
resolve simultaneously thousands and occasionally millions of claims and potential claims, the Third
Branch is being bombarded with litigation of a type not anticipated when Rule 23 in its current form'

" was passed

,We have received persuasive testimony from those involved in 1966, when.the class action
rule in its present form was adopted, that no such class action use was on the minds of the Civil
Rules Advisory Committee members. The changes then enacted to Rule 23 were aimed at the rising
civil rights litigation and other aggregation of damage claims, but as the comments then observed,
they were never aimed at mass torts.

John Frank who was a member of the Comm1ttee in 1966 relates the. background agamst
which Rule 23(b)(3) was enacted. He states:
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This is a world to which the litigation explosion had not yet come. The problems
which became overwhelming in the 8(0's were not anticipated in the 60's. The
Restatement (Second) of Torts and the development of products liability law was still
in the offing. The basic idea of a big case with plaintiffs unified as to liability but
disparate as to damages was the Grand Canyon airplane crash. A few giant other
cases were discussed but, as will be shown, they were expected to be too big for the

new rule.

Professor Arthur Miller, who was also a member of the Comm1ttee at that time, recalls 31m11ar1y

He testified:

Nothing was in the Committee's mind. . . . Nothing was going on. There were a few
antitrust cases, a few securities cases. The civil rights legislation was then putative.
... And the rule was not thought of as having the kind of implication that it now has.

About the cufrent far-reaching application of Rule 23, Professor Miller added:

‘But you can't blame the rule, because we have had the most incredible upheaval in
federal substantive law in the history of the nation between 1963 and 1983, coupled
with judicially-created doctrines of ancillary and pendent Junsd1ct10n now codified
in the supplemental Junsdlctlon statute.

It's a new world. It's a new world that imposes on this Committee problems
of enormous delicacy. And you're shooting at a moving target.

Lawyers representing plaintiff classes and in a few instances class members themselves
testified about the current importance of being able to correct fraudulent and obviously wrongful
conduct in the circumstances where individualized litigation could not be financially justified. We
were told of classes so large that claims, if litigated individually, would protract years into the future,
risking no recovery from tortious conduct. We were told how attorneys, with the incentive of
collective fees, were able to uncover devious conduct. Some characterized the rule's purpose as
furthering social policy by effecting disgorgement of illegally obtained gains. In response to repeated
Committee questions about the appropriate role of private class action litigation, we heard opinions
that the concept of private atto‘rneys general is now well accepted under Rule 23 and that in a few
recent enactments, Congress seems to have accepted the notion also. The testimony in support of
these positions manifested a growing bar of consumer advocates and mass tort lawyers who find it
profitable to resolve the mass disputes of a highly mechanized society only through the aggregatlon
of claims -- mostly under Rule 23, but not exclusively.

From the defendants in these actions, we heard some of the same stories about the use of

class actions, but also stories of abuse and extortive pressure exerted through the sheer mass of
aggregated claims. Pervasive testimony pointed to an increasing use of the risks attending class
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action litigation as a mechanism to settle in circumstances where the defendants would not otherwise
have settled.. One witness testified that the class action device is "extraordinarily inefficient and
unwise method for penalizing the defendant." These witnesses for class action defendants argued 1
that the class action rule has a substantive effect independent of underlymg claims and that 1t is being
abused when used for any purpose beyond affordrng a procedural mechanrsm to aggregate claims
for judicial efﬁcrency : ‘

The paradigmatic case, from the v1ewpornt of both plarntrffs and defendants' lawyers seems
to have been represented by the Sandeo case settled in Texas. The defendants in that case improperly
rounded insurance premium charges upward to the nearest dollar, thereby overchargmg policyholders
several dollars a year. The charges in the aggregate amounted to tens of millions of, dollars
Attorneys representmg the plaintiffs' class settled the case, obtalnrng for each class member a$5.50
refund. The. attorneys received i in excess of $10 million in fees.

Testrfyrng plarntrffs lawyers argued that the Texas lrt1 gation served an nnportant social. goal
in disciplining the overcharging i insurance compames, in forcmg disgorgement of all ili-gotten gains,
and in enjoining future miscondugt. . The defendants' lawyers argued that the case was instituted for .
the benefit of the attorneys and not the litigants and that the litigants could hardly have cared to
receive $5. 50 each, particularly when most had to send a request for the refund. They argued that
such an actipn would better have been lrtrgated before the Texas Insurance Commissioner who
would have the power to. order a refund to the insureds.

The unresolved question raised by the differing perceptrons of the Sandeo case and by s1m1lar
testimony and commentary about other cases is whether the class action rule is intended to be solely
a procedural tool to aggregate clarms for judicial efficiency or whether it is intended to serve more
substantively as d social tool to enforce laws through attorneys acting de facto as prrvate attorneys -
general. If the rule is to serve only as a tool for the aggregation of claims, then. its purpose is clearly
undermined by policies that class members are presumed to be litigants unless they opt—out If the .
rule is to serve as a tool,of social policy, however, the size and membershrp of the class become
irrelevant except as to the amount of pressure that can be exerted, to enforce a statute ‘or correct a
wrong. This fundamental questron has not, to my knowledge ever been expressly addressed by the .
Committee, and with the increased efficiency and use of class actions, it jmay be rrpe now. That
policy issue is most drrectly unphcated by the provision for notice in 23(b)(3) actions.

Rule 23(b)(3) prov1des for class actions aggregatmg darnage clalms of representatrve
members who usually have.not taken any initiative to file suit.. Often the class members may not
even have known that they., had a claim.. In response to a class actron notice authorrzed for Rule
23(b)(3) actions, these persons will become members of the class. unless they opt-out. _The
presumption underlymg the rule thus, is that the person defined in a class is a litigant because the
default position for no response to a notice is that he remains a member of the class. The effect of

this presumptron is enhanced by the inability of most people to understand and appreciate the .

complexity of class action not1ces and by the well-recognized inertia agarnst taking steps to opt-out.

.t
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One witness analogized the notices sent in class actions to prospectuses filed with the SEC,
observing that even the SEC is trying to make prospectuses eas1er to read. Another class act1on
lawyer stated »

Notices that come out are really sort of absurd. As a lawyer, I receive these notices
at my home about class actions that I am supposedly a member of, and I have.trouble
figuring out what it's all about. It takes me two hours, three hours.

* “Asclass action litigation becomes more efficient and pervasive, we can: expect a trend toward
the situation where every member of society is a litigant represented by some representative seeking
to redress the claims of all class members. In the extreme, every member of society would become
a litigant -- a circumstance that our ]udrcral system was not designed to handle.

The question is, accordingly: Should the notice rule for 23(b)(3) class actions presume that
all class members are litigants unless they opt-out or should it require class members to opt-in if they
wish to be litigants? If we were to reverse the default position of class membership to require
members of the class to indicate that they wish to become litigants, then, based on all the testimony
we received, class membership would be significantly smaller. One experienced plaintiffs' class
action lawyer testified against such an idea: "I am going to have a hard time convincing people to
step forward even to make claims, let alone to step forward to be a “participant' in the litigation."
One professor testified that there would be an enormous swing in the number of class members
"depending on which way you cast the default rule." And another professor stated that the "very
powerful social instrument of a class action would not be as effectrve . [T]he incentive structure
isn't there" without the opt-out provision.

If the prophecy that we must move from individualized litigation to litigation of aggregated
claims is fulfilled, then it-behooves us to address these difficult fundamental quest1ons about the

appropnate purpose of class actions.

- If you did not hear or have not read all of the testimony given by the witnesses, I urge you
do so in preparation for the May 1 meeting in Naples, Florida. Ialso suggest that you review Ed
Cooper's summary of the written comments. This preparation will enable us to discuss the full range
of questions raised by the testimony and commentary, which I think should include:

1. Do we proceed with the proposed changes to Rule 23 without modification?
2. Should we delete Rule 23(b)(3)(F) or modify it to make the "just ain't worth it" factor

inapplicable if the judge orders an opt-in notice or to make that factor the decision -

point for choosing between an opt-out class and an opt-in class?
3. ©  Should we delete Rule 23(b)(4) or modify it to include changes of the type proposed
by Professors Coffee and Resnick or of some other type?

4. Should we change the opt-out requirement in 23(b)(3) classes to opt-in or should we
provide both options as suggested in an earlier proposal considered by the
Committee? A

5. Should we simplify notice or mandate more direct notice in 23(b)(3) class actions?
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6. Should we enhance the procedure for approving class action setflements, particularly
representation of absent class members?

7.  Should we revise the Committee Notes to the rule to address witnesses' comments
about the tension b‘etween the notes and the proposed chang'es?

And there are. surely more open questlons Since I think we have reached the point
anticipated earlier by Professor Ben Kaplan, the Committee's reporter in 1966 - "It will take a
generation or SO before we can fully appreciate. the scope, the virtues, and the vices of the new Rule
23" -- I think we must now: dlscuss the broader 1ssues i | look forward to seeing you in Naples

Paul V. Niemeyer
March 15, 1997
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Rule 23. Class Actions
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(a) Prerequisites to a Class Action. One or
more members of a class may sue or be sued as
representative parties on behalf of all only if
(1) the class is 30 numerous that joinder of all
members is impracticable, (2) there are questions
of law or ;act common to the class, (3) the
claims or defenses of the rep;esentative parties
are typical of the claims or defenses of the
ciass, and (4) the representative parties and
their attorneys are willing and able to Q&*&
fairly and adequately protect the interests of
all persons while members of the class_untjl
relieved by the court from that fiduciary duty.

(b) Class Actions Maintainable. An action

méy be maintained as a class action if the

prerequisites of subdivision (a) are satisfied,

and in addition the court finds that a class

action is superior to other available methods for

the fair and efficient adjudication of th

controversy, The matters pertinent to this
finding include:

(1) ¢the extent to which the prosecution

the extent to which |
of separate actions by or against individual

members of the class would—createg a risk of

B
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Draft--Amendments to Federal Rules of Civil Procedure

25

26

27
28
29
30
31

32

33
34
35

36

37
38
39
40
41
42
43
44
45

' 46
‘47

48

(A) inconsistent or varying adjudicatibns with
respect to individeal—members of the class
which would establish ircompatible standards
of conduct for the party opposing the class,
or (B) adjudications with respect to
individual-members of the class which would as
a pr&ctical mattet, be diépdsitive of the
interests of the other members not parties to
the adjudications or‘subsﬁantidily impair or
impede their ability to protect their
interests; es

(2) éhe—1ﬁhHak—eppee&aq—%he—*ﬁﬁnur—heo
acted—or—refused—to—act—on—groundo—generally

o o
appropriate—final—the extent to which the

elief sought would take the form

injunctive relief or corresponding declaratory
relief with respect to the class as a whole;
o .

(3) the—eourt—£inds—that—the extent to
which questions of law or fact common to the
members of the class predominate over any
questions affecting only individual membersr

eﬂé~ehae—e—e%aee—aee%ea—%e—eegee&ef¥te—eehef




Draft——Amendmenﬁs to Federal Rules of Civil Procedure

49
50

S1
52
53
54
$S
Sé

$7

s8

59

60
61
62
63
64
65
66
67
68

69

70
71
72

i labl thode—£ the—fai I effioient
1udicati - ' . .t
pertinent—to-thefindinge—ineludes;

(24) | the interest of members of the
class in 1ndividual;y controlling the
prosecution or defense of separate actions;

(BS) the extent and nature of any
litigation concerning the controversy already
commenced by or against members of the class;

(e§) the desirability or
undesirability of concentrating the litigation
of ;he claims in the particular forum; and

(Dl)/ the difficulties likely to be

encountered in the management of a class

action that will be eliminated or

significantly reduced if the controversy is

adjudicated by other available means.

(¢) Determination by Order whether Class

Action to be Maintained; Notice_and Membership in
- Class; Judgment; Actions Conducted Partially as

Class Actions; Multiple Classes and Su$classes.

(1) As soon as practicable after the
commencement of an action brought as a class

action, the court shall determine by order
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Draft--Amendments to Feder;l Rules of Civil Procedure

73 whether and with respect to what claims og
| Y ‘ ;sgué! it is to be so maintained.
\! s h(‘f‘ ihe court shall also determine
&ﬂ . 76 - » . whether, wﬁen, ‘How, and under what
¥ I TR condiéiqns Qutativé members may-elect to
| 78 be excluded from, or included in, the
X 79 class. The matters pertinent to thig
| 80 determination will ordinarily include:
:! 81 (i) the nature of ghe controversy and the
¥ l 82 relief sought; (ii) the extent and_nature
iw 83 of any member's injury or 1;ab111§yl
84 | (iil) the interest of the party opposing
h] : \ 8s the class in securing a_ final ?ésolution
i“‘] \ / ’ 86 - of the maigers in controversy; and (jiv)
57 the inefficiency or 1mgractica11t! of
88 separately maintained actions to resolve
h 89 the controversy. _ When appropriate,
EMX 90 exclusion may be conditioned upon _a
l 1 ; 91 grohisition ‘agaiﬁst | institution _or
m;‘ ' ] 92 maintenance of a separate action on some
:E 93 . or_all of the matters in controversy in
% | ' e the class action or a grohibitidn against
%31 9s ~ use in a separately maintainedkactiog of
f y 96 an ud nt _rendered in favor o
b ‘
|
Y 4
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97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112

113

114
11s
116
117
118

119

120

¢class from which exclusion is sought,; and

;ﬁclusion may be conditioned upon bearing
a_fair share of the expense of litigation

incurred by the representative parties,

{B) An order under this subdivision

may b; conditional, and may be altered or

‘amended before tﬁé decision on the

merits. |

(2) ia—éﬁf—eéaee—When ordering that_an
action be maintained as a class action_under
subdivioion—bi{3}_this rule, the court shall
direct that notice be giQen to the members—ef

the—class_under subdivision (d)(2),‘concise11
and clearly describing the nature of the

action, the claims or issues with respect to

which the class“has been certified, any

conditions affectiné membership in the ¢lass
o}dered unaer paragraph (1)}(A), and the
potential conseguenées of clasg membership.
In determining how, and o whom, n§;ice will
be given, the court may consider, in addition

to the matters affecting its decision to

certify a élass under subdivision (b), the

expense and difficulties of providing actual

Page 7




Page 8
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121
122
123

1124

128
126

127

128
129
130
131

132
133
134

135
136
137
138
139
140
141
142
143
144

notice to all class members and the nature and
extent of any adverse congequences that clage

members may suffer from a failure to receive
M@W&mﬁm

(3) The judgment in an action ordered

maintained as a class act ion—under—gubdivicion

eH-er—{b {2 —whether—or—not—faverable—te

) . 3¢ bdivied B3
by 14
whether or not favorable to the class, shall

inelude—and-specify or describe those to—whem
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145
146 .
147
- 148
149
150

151

152.
153
154
. 155,
156

157
158

159

160
161

162.
163

164
165
166

187"

le8

exelusion—and—whom—the—eourt—findo—vwho are
found to be members of the class ggy have as 3
coridition to ‘exclusién"':agreed to restrictions

affecting any geparately maintained actions.

(4) When appropriate &} an action may
be brought ‘or\ordered maintained as a class
taction (A) with respect to. particular claimsg

or issues, or (B)..by or against multiple

classes .or subclasseé. . Each class or subclass

must . separately satisfy the requirements of

this rule 'exce‘pt ‘fo:‘subdivision (a)(1).—a

. (d) Orders iﬁ Conduct of Actions. In the

.conduct of actions to which this rule applies,

the court may make appropriate orders: (1)
determining the coTurse of proceedings or
prescribing measures to prevent undue repetition
or complication in the presentation of evidence

or argument, including pre-certification

Page 9
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169
170

n
112

173
174
178

176
177

178
179

180

181
182

183

184

185

186
187
188

189

190
191
192

J

determination of a motion made by aﬁz party

pursuant to Rules 12 or 56 if the court concludeg
that such a determination will promote the faig
and efficient adjudication of the controversy and

will no;\gausé undue delay; (2)‘requirinq, for

the protection of the members of the class or

~otherwise for the fair conduct of the action,

that notice be giveﬁ in such manner as the court
may direct to some or all of the members of any
step in the action, or of the proposed extent of

the judgment, or of the 6pportunity of members to

8ignify whether they consider the representation

fair and ‘adequate, to intervene and present

~ claims or defenses, or otherwise to come into the °

action, or to be excluded from_ the classg; (3)
imposing conditions on the representative
parties, class members, or em—intervenors; (4)

requiring that the pleadings be amended to

eliminate therefrom allegations as to

representation of absent persons, and that the
action proceed accordingly; (5) dealing with
similar procedural matters. The orders may be
combined with an order under Rule 16, and may be

altered or amended as may be desirable from time

P
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193
194
195
196
197
198
199
200
201
202
203
204
208
206
207
208
209
210
211
212
213
214
215
216

to time.

(e) Dismissal or Compromise. Ap e—&«&eo—aétion
filed as a class action shall not.(bgfogo the
court's ruling under subdivision (c)(l), be

diyamissed, be amended to delete the request for

' maintenance as a class action, or be compromised

without the approval of the courty—and-netice—of

ag—the—ocourt—direets, An__action ordered

maintained as a class action shall not be

dismigsed or compromised wil;hout the approval of .

the court, and notice of a propoged voluntary

dismigsal or compromise shall be given to some or
all members of the class in such manner as the

court directs. A proposal to dismiss or

compromise an_action ordered maintained as a
class actjon may be referred to a magistrate
judge or other special master under Rule 53
wi_;boutk regard to the provisions of subdivision
{b) thereof. ‘

(f) Appeals. A Court of‘Amalls may permit
gx;: appeal to be taken from an order of a district
court gianting or denxlng‘ a regg;st for classg

Page 11
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i

217 action certification under this rule if
218 ‘lyag‘g\li‘gat‘;g‘n {s made to it within ten days after
219  entry of such oréef. Prosecution of an appeal
220 “hereunder ﬁshal& not stay préceed;ﬁqs in_the

221  district court unless tﬁé d@séript judge or the
222 court of Appeals, or a judge thereof, shall eQ

i

223 order.

COMMITTEE NOTES

, PURPOSE OF REVISION. As initially adopted, Rule 23
defined c¢lass actions as “true,* “hybrid,* eor

. "spurious® according to the abstract nature of the
. rights - involved. The 1966 revision .created a new
.. tripartite classification in subdivision (b), and then
established different provisions relating. to notice
and exclusionary rights based on that classification.
For (b)(3) ~class actions, the rule mandated
"individual  notice to all members who can be
identified through reasonable effort" and a right by
class members to “opt-out” of the class. For (b)(1l)
and (b)(2) class actions, however, the rule did not by
its terms mandate any notice to class members, and was
generally viewed as not permitting any exclusion of
class members. Thig structure has frequently resulted
in . time-consuming .and  lehgthy procedural battles
either because the gperative facts did not fit neatly

- into any one of the three categories, or because more
than one category could apply and the selection of the
proper classification would have a major impact on the
practicality of the'case proceeding as a class action.

i , _ In the revision the separate provisions of former
! , ' . subdivisions (b}{1), (b}(2), and (b)(3) are combined
_ and treated as pertinent factors in deciding "whether
: ‘ a class . action is superior to other available methods

> for: the fair and. efficient adjudication of the
controversy."” This becomes the critical question,
without regard to whether, under the formér language,
the case would have been viewed as being brought under
-(b) (1), (b)(2), or (b)(3). Use of a unitary standard,

10
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once the prerequisites of subdivision (a) are
satisfled, is the approach taken by the National
Conference of Commissioners on Uniform State Laws and
‘adopted in several states.

Questions regarding notice and exclusionary rights
remain important in class actions--and, indeed, may be
critical to due process. Under the revisicn, however,
these questions are ones-that should be addressed on
‘their own merits, given the needs and circumstances of
the case and without being tied artificially to the
particular classification of the class action.

As revised, the rule will afford some greater
opportunity for use of class actions in appropriate
cases notwithstanding the existence of claims for
individual' damages and ‘injuries--at least for some
issues under subdivision (c)(4)(A), if not for the
resolution of the individual damage claims themselves.
The revision is not however a unqualified license for
certification of a class whenever there are numerous
injuries arising from a common or sxmxlar nucleus of
facts, nor does the rule attenpt to establish a system
for "fluid recovery™ or “class recovery of damages.
Such questions ' dre ones for further case law
development.

SUBDIVISION (a). Subdivision {a)(4) is revised to
explicitly require that the = proposed class
representatives and their attorneys be both willing
and able to undertake the fiduciary responsibilities
inherent in representation of a class. The
willingness to accept such responsibilities is a
particular concern -when the request for class
treatment is not made by’ those who seek to be class

, representatxves, as- when a’ plaxntxff requests

certificatxon of a defendant class. Once a class is
certitied, the class tepresentatxves and their

AattOtneya will, until the class is ‘decertified or they

are otherwlse relieved by the . court, have an
obligationu to fairly and adequately represent the
interests of the class, taking o action for their own
benefit ‘that would be inconsxstent with the fiduciary

‘responsibilitxes owed to the class.

SUBDIVISION (b). As noted, 'spbdivision (b) has
been substantially reorganlzed. One element, drawn
from former subdivision (b)(3), is made the

11
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controlling issue; namely, whether a class action is
superior to other ‘available methods for the fair and
sfficient adjudxcatron of the controversy. The other
provisions of former subdivision (b) become factors to
be considered 'in making this ultimate determinaticn.
Of course, there is no requirement that all of these
factors be present ‘before a class action may be

- ordered, nor is’ this lxst intended to be exclusive of

othér factors that in 'a‘ partxcular case may bear on

- the 'superiority’of a class action when compared to
other available methods for resolving the controversy.

u “

' Pactor (7)--the consideration of the difficulties
likely to be encountered in the management of a class
action--is revised by addxng a clause to emphasize
that such diffxcultxes should be' assessed not in the
abetract,‘but irather xn comparxson ‘to those that would

be encountered thh indxvrdually prosecuted actions.

- SUBDIVISION (c). ; Former paragraph (2) of this
subdivision contained the ' provisions ‘for notice and
exclusion Ln (b)(3) class actxons g

w\ '

’ Under »the IBV;SLOH,( the
exclueion are made pprxcabl

whether, when, and how putd ‘ ‘*cless memberl should
be allowed to exclude themselVes from the class. The
court may also impose appro‘
*opt-outs” -—or, Rm some" case; equ
class member 'opt-xn"xﬁ\or er't
member of the class. Lok,

1 |

The potentxalw for class memberl to exclude
1 remains a primary
consideration for‘the court xn de '%minan whether to
allow a case: to proceed as & ¢laes’ action, both to
assure due proce@s and ‘in recognition’of individual
preferences. Even xn the' mosﬂucompelling situation
for not allowing’ exclusion--t ‘ ctLpettern described
in' oubdivieion (b)(l)(n)--a* 86
be allowed to'l ' be excluded tr
condition, ' th ersc
oitcome' of ‘ ‘ ctioy
imposition of appropriat ‘lcor
of exclusion enables the cour
that: resulted when a putatlve

exclude lteelt‘ rom the”cla(

) lass if, as a
'be'|bound by the

'"opportunity for
n the privilege
o;d the untairnesl

|
H+ vhop




Draft--Amendments to Federal Rules of Civil Procedure

advantage of collateral eétoppgl if the class action
was resolved favorably to the class while not being

.bound by an unfavorable result.

Rarely should a court impose an “"opt-in*
requirement for membership in a class. There are,
however, situations in which such a requirement may be
desirable to avoid potential due process problems,
such as 'with some déferdant classes or in cases when
it may be impossible or impractical to give meaningful
notice of the class action to all putative members of
the class. . ‘

Under the revision, notice of class certification
is required for all types of class actions, but

flexibility is provided respecting the type and extent -

of notice to be given to the class, consistent with
constitutional requirements for due process. Actual
notice to all putative class members should not, for
example, be needed .when the conditions of subdivision
(P) (1) are met or when, under subdivieion (c)(1)(A),
membership in the class is limited to those who file
an election to be mémbers of the class. Problems have
sometimes been encountered when the class members®
individual interests, though meriting protection, were
quite small when compared with the cost of providing
notice to each member;.the revision authorizes such
factors to be taken into dgcount .by the court in

‘"determining:jdubjeétftq due process requirements, what
- notice should be directed.

The revision to subdivisiion (c)(4) is intended to
eliminate the problem when a class action with several
_subclasses should be certified, but one or more of the
subclasses may not" independently satisfy the
"numerosity" requirement. .

‘jﬁndéf‘paragraph;(4)m somé‘c1§ims or issues may be
certified for resolution as a class action, while

e other claims or issues:are not so certified. For
. example,” in some mass. tort situations it may be

appropriate to certify as| a clasg; action issues
relating to the defendants’ culpability and general
caugation, while leaving issues relating to specific
;causation, damages, dnd contributory negligence for
‘resolution through individual lawsuits brought by
members of the class. ' Since.the entirety of the class
representative's claim will be before the court, there

13
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is a "case or controversy" justifying exercise of the
court's jurisdiction; and the .rule is intended to

eliminate the problems that might otherwise arise

baged on the nplitting of a cause of action.

SUBDIVISION (4d). The former rule generated
uncertainty concernxng ‘the appropriate order of

. proceeding when a motion addressed to. the merits of

claims or defenses is submitted prior to 'a decision on

whether a class should be certified. 'The revision

providel the court. with discretion to address a Rule

12 or 'Rule 56 motion in.advance of a certification

decision when this will promote ‘the fair and efficient
adjudication ot the controversy.

Inclusxon in former subdxvxsxon (c)(2) of detailed

"Eequxzements for notice 'in (b)(3) actions sometimes
. placed’ unnecessary barriers to formatxon of a class,
. as well as .masked the desirability, if not need, for

notice in (b)(l) and (b)(2) actzons. " Even if not
required for due process)%some'form of notice to class
membere should ‘be regarded ais -desirable in virtually

F : | ‘@ubdxvxsion (d)(2) takes

rall ciass actxons.a The particular
form of notice, however, in. a gIven casé is committed
to the“sound discretxon of the' court, keepinq in mind
the‘requirements of due'process

SUBDIVISION (e). Thete are sound reasons for
requiring ‘judicial approval of proposals to
voluntarlly dxsmxss,;elxmxnate class allegations, or
compromise an actxon\filed or ordered maintained as a
class action.‘ The reasons for: requxrinq notice of
such a proposal to’ membgzs of a putative class are

‘significantly less compelling. Despite the language

of 'the/ former rule, 'courts have recognized the
proptiety of a judicxally—supervxsed precertification
dismlssal Ot\compromxse”thhout requiring notice to
putative class members. - E.g., Shelton v. pargo, 582
F.2d 1298 (4th cir. 1978). The revision adopts that
approach. It circumstances warrant, the court has
ample  authority, ‘to dzrbct notxce to eome or all
putativa class members pursuant to .the provisions of
subdivision (d).“While the. provxsions .of subdivision
(e) .do not apply if the court denies- the request for

14
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class certification, there may be cases in which the

-court will direct under subdivision (d) that notice of
the denial of class certification be given to those
who were aware of the case.

Evaluitions of proposals to dismiss or settle a
class ' action sometimes involve highly sensitive
rissues, particularly should the proposal be ultimately
disapproved., For example, the parties may be required

'-to disclose"weaknesses in their own positions, or to
provide information needed to assure that the proposal
does not directly or indirectly confer benefits upon
class representatives or their counsel inconsistent
with the fiduciary obligations owed to members of the
class or otherwise involve conflicts of interest.
Accordingly, in some circumstances, investigation of
‘these propdsals conducted by indépendent counsel can
Be of great benefit to the court. The revision
*clarifies that the strictures of Rule 53(b) do .not
preclude the court from appointing under that Rule a
special master to assist the court in evaluating a

- proposed dismissal or settlement. 'The master, if not
a’'Magistrate Judge, would be compénsated as provided
in Rule S53(a). .

SUBDIVISION (f). The certification ruling is often
the crucial ruling in a case filed as a class action.
If denied, the plaintiff, in order to secure appellate
review, - may have to incur expenses wholly
disproportionate to any individual recovery. If the
plaintiff ultimately prevails on an appeal of the
certification decision, postponement of the appellate
decision raises the specter of "one way intervention."”

. Conversely, if class certification is erronecusly
granted, 'a defendant may be forced to settle rather
_than run the risk of potential ruinous liability of a
‘clags-wide judgment in order to secure review of the
certification decision. These consequences, as well

- as the unique public interest in properly certified

class' actions, justify a special procedure allowing

., early review of this critical ruling.

Recognizing the disruption that can be caused by
piecemeal reviews, the revision contains provisions to
minimize the risk of delay and abuse. Review will be
dvailable only by ‘leave of the court of appeals
promptly sought, and proceedings in the district court
with respect to other aspects of the case are not

15
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stayed by the prosecution of such an appeal unless the

_district court br court of appeals so orders. As

authorized by 28 U.S.C. § 2072(c), the rule has the
effect of permitting the appellate court to treat as
final for purposes of 28 U.S.C. § “1291. an' otherwise
condltional and xnterlocutory order.

It is anticipated that orders permzttlnq immediate
appellate review will be rare. ~Nevertheless, the
potential. for this revxpw should encourage compliance
with. the certxf;catxon procedures and afford an
opportunxty for prompt<correctxon of error.

4
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PROPOSED AMENDMENTS TO

RULES OF CIVIL PROCEDURE*
Rule 23. Class Actions
1 (a)  Prerequisites-to-a-Class-Aetien. One or more
2 members of a ciass may sue or be sued as representative

3 parties on behalf of all ealy-if_— with respect to the

4 claims, defenses, or_jssues certified for class action -
5 freatment —

6 (1) the elass—Hs5-_members are so numerous
7 that joinder of all members-is impracticable,

8 (2) &hefe-&fe-qaesﬁem—ef-}&w-em-faee-l_eggl_o_r
9 factval questions are common to the class,

10 (3 tlae—;e-lai-fm—er———-defefases——e{———the
11 reprcsentati\‘/c parties’ _positions 4ypify -those—are
12 typieal-of the-elaims-or-defenses of the class, end-

* New matter is underlined; matter to be omitted is lined
through.
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15

16 -
17 .
18
19
20
21
2
23

24

25

26
27
28
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(4) “the representative 'parties and theic
attomeys are willing and able to will—fairly and

*+ .adequately protect the interests of all persons while
' members of the class_until relieved by the court from

- that fiduci uty: and:

(5) a_ class action js superior to other

adjudication of the controversy,

(1')) ‘When-Whether a Class Actions-Maintainable

Is_Superior.—An—getion—may—be-maintained-as-a—class

and-in-addition_ The matters peftinent in deciding under

(a)(S) whether a class action is superior to other available -

: methods include:

(1) - the extent to which the—preseeution—of
- .- separate actions by or against individual members of




29
30
31
32
33
34
35
36
37
38
39
40
41
42

43

45
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(A) inconsistent or varying adjudications
it individual ‘  theel

whieh—that _would establish incompatible

standards of conduct for the party opposing the -

class, or

(B) adjudications  with—respeet—to.
. l. ‘-i ! !4 ' F'l* ; !.l ll
that, as a practical matter-be-dispositive-of-the

would dispose of the nonparty members'
interests or reduce their ability to protect their

interests; of

relief-the extent to which the relief may take the form

N
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46
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49
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51

52

53

56

57

58
59

62
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Qf m m;unghgn or eeﬁeﬁpeﬁémg-declaratory rehef
mﬁa—mpeeHe-mggmm_mm_g_thc class as a:

. whole"ea

1) W&&Me extent to which

mmm_gn_qucsuons of law or fact eemmeﬁ—&&-me .
, membef&ew*&ehﬂe—predommatc over any questions,

" affecting only individual members;-end-that-a-eless

(Aé) the dg;;__m__mlg_s__mtcrests of-members

ef—m&ehss—m individually controlhng the prosecution-

- or defensc of separate actions;

(BS the extent and nature. of any related

huganon eeﬁeemmg—&e—-een’cfeveﬁy—alrcady

- eemmeﬁeed—bgg_n_by or. agmnst ‘members of the

class; -
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65

67
68

6
70
71

72

73

74

5 -

76

77

78

79

JS ubclﬁssei’ o

(1) < As soon ‘as ' practicable after—the

,,Rules of Ci,vil Procedure 5

(Gﬁ) the deslrabxhty or undesuabxhty of

| conccntratmg the - lmgauon—ef-—ﬂae—ehms in the
partxcular forum; and_

DD the mcg,_lL_dlfﬁculues kkel—y—-—%e—-be

a ‘eneeﬁﬂiefed—m meﬁm&gemem—ef—managmg a class

acuon whlch wﬂl be ehmmated or sxgmﬁcantly

?reduced if the controve'rsv ‘is ad'mdicated by other

: gr\mr !abl; mea;ng g
(c) Determmatnon by Order Whether Class

Actlon to Be—M&mtataed Cemf‘e Notxce and
Judgment—Ae&eas-Geadue{ed
Mu!tlple Classes _and

SONS Sue of ar representatives of a class,

the court M‘minst*detemine by order whether_and
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91
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with respect to what claims, defénses, or issues-it-13

te—be—se—fﬁatﬁmtﬁed the action shgula be cefﬁﬁed as
a class agtiglg. W |

(A) _An order ¢ ertifying a class action

must describe the class and determine whether,

- when, how, and under wha 1‘ ggnditigns putative

m may el ‘ exclud rom, Or

included in, the class, ‘fI:hg: méttgfs pertinent to

t

(D) __the nature of the controversy

and the jelief sought:

(i) thé “eﬂer;il and nature of the
members® injuries or liability;

(iii) potential conflicts of interest
‘among members: | |

(iv)_the interest _of the party

opposing the class in securing a final and
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98

100
101
102
103
104
105
106
107
108
109
110
111

112

113
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g&nsi;tt‘:nt rggg]ption of A;h; matters in
controversy: and
(V) the inefficiency or
imp‘rz}cticaligy of separate actions to
rg‘sg;\yg“;hé controversy, |

When appropriate, a putative member’s election

to_be exclu e_conditioned upon

against its relyi 'qg‘_inia separate action upon any
- judgment rendered or factual ﬁnd%nz in favor
~of the class, and a putative member’s election
-, to be included in a.class may be conditioned

upon_jts bearing a fair share of litigation

- expenses incurred by the representative parties,

(B). An order under this subdivision
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120
121
122
123
124
125
126
127
128
129

130
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may be conditional, and may be altered or
amended before-the-decision-on-the-merits final
2) W%;g ordering that an action
be maintained—certified as a class action under
subdivision—(b)3)_this rule, the court sha-must
direct maf appropriate notice be given to the

The notice must concisely and clearly describe the
tur he action; laims, defen r issu

" with respect to which the class ha ’nce‘rﬁﬁed'the

persons who are members of the class; any conditions

\ffecting exclusion from or inclusion in the class: and .
{h ential conses la m hip, I
determining ﬁgw, and to whom, notice will be given,

the court may consider the matters listed in (b) and

()(1)(A). the expense and difficulties of providing
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132
133
134
135
136
137
138
139
140
141
142
143
144
145
146

147
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actual notice to all class members, and the nature and

extent of any adverse consequences that class

members may suffer from a failure to receive actual

notice,—the—best—notice—practicable—under—the

(3) The judgfncnt in an action g;_r}ﬁ;g
maintained-as a class action-uadersubdivision-bXD
ot-(b)}(2);-whether-or-not-faverableto-the-class;—shall
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151
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160
161
162
163

164
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" whether or not favorable to the class, shallinelude

"' and-must spec1fy or describe those to—whom—the

e

a any xpaggtg' actions. .

““(4)" When appropriate¢A), an action may be
Ks e"ilAg”hA + or-malntained-certified as a class action with

" ‘respect to particular claims, defenses, or issues;-of

@)_by or'égainst‘ multiple classes or_subclasses,

" ‘Subclasses’ rneed- not _ separately  satisfy _the

" requirements of subdivision (vé)(lL—a—eJ;as&;ma’,«—be
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176
177
178
179
180

181
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(@) Orders in Conduct of Class Actions.

(1)__In the conduct of actions to which this
rule applies, the court may make appropriate orders

that:

‘(}A) de%efm%aiﬂggg:migghe course of
'procwdingé or preseribing-prescribe measures
to prevent ’undue repetition or cbmplication in
the presentation of evidence or argument;

(B) decide a motion under Rule 12 or

efore hé certiﬁcation determination if the
court concludes that the decision will promote
the fair %nd efficient adjudication of the
controversy and will not cause undue delay;

20 feqmﬂﬂg,—kf—ﬁae—pfeteeheﬂ—ef—ﬂae
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182
183
184
185
186
187
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191
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e mgmbers of*

Rules of Ci\lil Procedure

“ eeﬂdﬁei—ef—ﬁae—aeﬁeﬂ—dm :mmr; nonce be

gweﬂ-meaeh-mmnef-aﬁhe-ee&ﬁ—m&y-éﬁeeﬂo

som; ‘or all of the g_ags_members or puta;wg

“«

N0 'any stcp in the action,

including_certification, modification. or

 degertification of 2 classjyon" refusal to
 cenity s catoro-

(j) _the proposed extent of the

Judgment,‘ or-ef-

(i) _the members’ 6pp6minity of

 membersito signify wﬁéthér they consider -
| t’héwr‘kepresentﬁalt{on fair and adequate, to -

" 'jntervene and present claims or defenses,
: orotherw15e to comé into the actidh;

" 6D ”iﬁpés“iﬁg”—iﬁip_o‘\égféor‘\diﬁons on the

representative parties, class' members, or es
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- intervenors;

0y0) feqamﬁg-mm{e_dm—me plcadmgs

be amended to ehmmatc t!lb‘:fet:fefﬁ-allegatxons~

| es—te—a_bg_u;_representahon of absent persons
and that the action procecd aécordih“gly; ot
6P dealing with' similar procedural
matteg - - |

mewm

‘may be combmed thh an order under Rule 16 and

“ may be altered or amended—es-m&y-be-éwfabk-ffem

(0 Dismissal or Compromise. Ap elass-action i

F(314 ), be dlsmxsscd, be am;ndcd tg delg;e the r_qgue,st for

ggmﬁcanon as a class act;gn. or E_compromlsed wuhout

the—approval of the'counr&ﬁd—ﬁe&ee—ef—the—pfegaeseé
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216

217

218
219
220
221
22
223
224
225
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229
230

231
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the-class-in—such-manner-as-the-court-directs. An action
ified | ction “mu e_dismissed or
mpromi ith PIQV of the cou d noti

r volun dismi mpromise _mu

given to some or all members of the class in such manner

‘ he court direc I ismiss or compromi
an action Agg‘ m’ﬁgdn asa class action may be referred to 3
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withou ard to th isions of Rul
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appeal from an order granting or denying a request for

class action certification under this rule upon application to

. it within ten days after entry of the order, An appeal docs

t stay proceedings in h‘di rict court unless the distni

judge or the court of appeal rder.
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COMMITTEE NOTE

PURPOSE OF REVISION. As initially adopted, Rule 23
defined class actions as "true,” "hybrid," or *spurious” according
to the abstract-nature of the rights involved. The 1966 revision
created a new tripartite classification in subdivision (b), and then
established different provisions relating to notice and exclusionary
rights based on that classification. For (b)(3) class actions, the
rule mandated “individual notice to all members who can be
identified through reasonable effort” and a right by class members
to "opt-out™ of the class. For (b)(1) and (b)(2) class zctions,
however, the rule did not by its terms mandate any notice to class
members, and was generally viewed:as. not -permitting any
exclusion of class members. This structure has frequently resulted
in time-consuming, procedural battles either because the operative
facts did not fit neatly into any one"of the three categories, or
because more than one category could apply and the selection of
the proper classification would ‘have a major impact on whether
and how. the case should proceed :as a class action.

In the revision the separate provisions of former subdivisions

(b)(1), (b)(2), and (b)(3) are combined and treated as pertinent :

factors in deciding "whether a class action is: superior. to other
available methods for the fair and efficient adjudication of the
controversy," which is added to subdivision (a) as a prerequisite
for any class action. The issue of superiority of class action
resolution is made a critical question, without regard to whether,
under the former language, the case would havé been viewed as

being brought under (b)(1)," ®)(2), or (®)(3). : Use of a unitary -

standard, once the prerequisites of subdivision (a) are satisfied, is

the approach taken by the Na{‘iqnal_y@onfc;ence p,f';COmmissic‘g)jncrs '

on Uniform State Laws and adopted in several states. |
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Questions regarding notice and exclusionary rights remain
important in class actions — and, indeed, may be critical to due -
process. Under the revision, however, these questions are ones
that should be addressed on their own merits, given the needs and
circumstances of the casé and without being tied artificially to the
particular classification of the class action.

‘ The revision emphasizes the need for the court, parties, and
counsel to focus on the particular claims, defenses, or issues that
are appropriate for. adjudication in a class action. Too often,
classes have been certified without ‘recognition that separate
controversies may exist between: plaintiff class members and a
defendant which should net be barred under the doctrine of claim
preclusion.  Also, the placement in'subdivision (c)(4) of the
provision permitting class actions for particular issues has tended

_ to obscure: the potential benefit of resolving certain claims and
defenses on a class basis while leaving other controversies for
resolution in separate actions. :

As revised, the rule will afford some greater opportunity for
use of class actions in appropriate cases notwithstanding the
existence of claims for individual damages and injuries — at least
for some issues, if not for the resolution of the individual damage
claims themselves. 'The revision is not however an unqualified
license for certification of a class whenever there are numerous
injuries arising from a common or similar nucleus of facts. The
rule does not attempt to authorize or establish a system for "fluid
recovery” or "class recovery” of damages, nor does it attempt to
expand or limit the claims that are subject to federal jurisdiction by
or against class members. . ‘

The major impact of this revision will be on cases at the
margin: most cases that previously were certified as class actions
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will be certified under this rule, and most that were not certified

“will not be certified under the rule. There will be a limited

number of cases, however, where the certification decision may
differ from that under the prior rule, either because of the use of
a unitary standard or the greater flexibility respecting notice and
membership in the class.

Various non-substantive stylistic changes are made to
conform to style conventions adopted by the Committee to simplify
the present rules. :

SUBDIVISION (a). Subdivision (2)(4) is revised to explicitly
require that the proposed class representatives and their attorneys
be both willing and able to undertake the fiduciary responsibilities
inherent in representation of a class. The willingness to accept
such responsibilities is a particular concern when the request for
class treatment is not made by those who seek to be class
representatives, as when a plaintiff requests certification of a
defendant class. Once a class is certified, the class representatives
and their attorneys will, until the class is decertified or they are
otherwise relieved by the court, have an obligation to fairly and
adequately represent the interests of the class, taking no action for
their own benefit that would be inconsistent with the fiduciary
responsibilities owed to the class.

Paragrﬁph (5) — the superiority requirement — is taken from
subdivision (b)(3) and becomes a critical element for all class
actions.

The introductory language in subdivision (a) stresses that, in
ascertaining whether the five prerequisites are met, the court and
litigants should focus on the matters that are being considered for
class action certification. The words "claims, defenses, or issues"
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are used in a broad and non-legalistic sense. While there might be
some cases in which a class action would be authorized respecting
a specifically defined cause of action, more frequently the court
would set forth a generalized statement of the matters for class
action treatment, such as’all claims by class members against the
defendant arising frorf the ‘sale of specified securities during a
particular period of ime. = AT

SUBDIVISION (b). As noted, subdivision (b) has been
substantially reorganized. One element, drawn from former
subdivision (b)(3), is made a controlling issue for all class actions
and moved to subdivision (a)(5); namely, whether a class action is
superiof 'to' other available methods for the fair and efficient '
adjudication of the controversy. The other provisions of former '
subdivision (b) then become factors to be considered in making
this determination. Of course, there is no requirement that all of
these factors be present before a class action may be ordered, nor
is this listiritended to exclude other factors that in a pdrticular case

'

may bedr on the siperiority of a class action ‘when ‘compared to

other available methods for resolving thecontroversy.

Factor (7) — the consideration of the difficulties likely tobe
encountered in the management of a class action — is revised by
adding a clause to emphasize that such difficulties should be
assessed riot in the abstract, but rather in comparison to those that
would be encountered with individually prosecuted actions. ~

SUBDIVISION (c). ‘Former paragraph v) of this subdivision
contained ‘the provisions for notice and exclusion in ()(3) class.
actions. - ‘ ' '

Under the revision, the provisions relating to exclusion are
made applicable to all class actions, but with flexibility for the
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court to determine whether, when, and how putative class
members should be allowed to.exclude themselves from the class.
The court may also impose appropriate conditions on such "opt-
outs" — or, in some cases, even require that a putative class

member "opt-in® in order to be treated as a member of the class. o

The potential for class members 10 exclude themselves from
many class actions remains a primary consideration for the court
in determining whether to allow a case. to proceed as a class
action, both to assure due process and in recognition of individual
preferences.  Even in thé most compelling situation for not
allowing exclusion — the fact pattern described 3*,in\ subdivision
(b)(1)(A) — a person might nevertheless be allowed to be excluded
from the class upon the condition that the person will not maintain
any separate action and hence, as a practical matter, be bound by
the outcome of the class action. ‘The-opportunity toselect exclusion

from a class may also be useful, for example, in some employment
nation acti certain employees otherwise part .
of the class may, because of their own positions,, wish' to align

discrimination actions in which.
themselves thh the employer’s side of the litigation either to.assist
class.

Or'c‘!,in;iriljyuputétivcl élass, merﬁbefé éleétinygg‘ to' be ;kcihdcd
from a plaintiff class will be free to bring their own individual

actions, unhampered by factual findings adverse to the ¢lass, while

potentially abl¢?, under the doctrine of issue p‘rC(_;IUSian,‘-“‘9 benefit
from factual findings favorable»tq‘me class. The revised rule

permits the court, as a means to avoid this inequity, to impose a -

condition on "opting out" that will preclude an excluded 'member

from relying in a separate action upon findings favorable to the.

class.

in the defense of the case O to oppose the relief sought for the
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Rarely should a court impose an *opt-in" requirement for
membership in a class. ‘There are, however, situations in which
such a requirement may be desirable to avoid potential due process

problems, such as with some defendant classés or in cases where

an opt-out right would be appropriate but it is impossible or

impractical to give meaningful notice of the -class action to ail
putative members of the class. With defendant classes it may be
appropriate to impose a condition that requirés the "opting-in”
defendant class members to share in the litigation expenses of the
representative party. Such a condition"would be rarely needed
with plaintiff classes since typically the claims on behalf of the
class, if successful, would result in a common fund or benefit from
which litigation expenses ofithe representative can be charged.”
g A A T LT PPN AR Con

&
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Unider the revision,” some notice’ of class certification is

required for all types'of cldss ‘aict‘idns;«lbut_fféxibﬂity is provided
respecting ‘the type and' extent of noticé to be'given to the cldss,
consistent with coristitutional requirements for due process. i Actual
notice to all ‘putative. class members should fot, for example, be
needed Wwheit the conditions of subdivision (b)(1) are met'or when,
under subdivision (c)(1)(A), membership in the class is limited to
those who file an election to be members of the class.” Problems
have sometimes been'-encountered “when ithe class members”
individual “ihtérésts;ii’& thotigh mé;riting‘yifb’t‘gjcﬁbn; were quite small

when compared:with the cost of providing notice to each mémber;
be taken into account by the

the revisionauthorizes such factors ¥
! % U J R O
ptockss requirements, what
O T T

coutt in-deteimininig;subject ‘to due.
notice should be directed.” ' '
[ 1‘\ “‘\'“51,’ P N

frahd ey

) ! bt , . ‘y

The revision toisubdivision (c)(4) is intended to eliminate the
problem when a class ‘action with several subclasses should. be
certified, but one or more of the subclasses may not independently
satisfy the "numerosity” requirement.

4 A
CofegE e
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Under former paragraph (4), some issues could be certified
for resolution as a class action, while other matters were not so
certified. By adding similar language to other portions of the rule,

the Committee intends to emphasize. the potential utility of this -

procedure. For example, in some mass tort situations it might be
appropriate to certify some issues relating to the defendants’
culpability and — if the relevant scientific knowledge. is
sufficiently well developed — general causation for class action

treatment, while leaving issues relating to specific causation,

damages, .and. contributory negﬁgence for potential resolution
through individual lawsuits brought by members of the class.

SUBDIVISION (d). The former rule generzied. uncertainty
concerning the appropriate. order of proceeding. when a motion
addressed to the merits of claims or defenses is submitted prior to
a decision on whether a class should'be cectified. The revision
provides the court with discretion to address a Rule 12 or Rule 56.
motion in advance of a certification decision if this will promote
the fair and efficient adjudication of the controversy. See Manual
Jor Complex Litigation, Second, § 30.11. ‘

Inclusion in  former. . subdivision . (c)(2). of detailed
requirements for'notice in ()@3) : actions sometimes placed
unnecessary barriers to formation.of a class, as well as masked the
desirability, if not need, for notice in (®)(1) and ®)(2) actions.

Even if not required for due process, some form of notice to class

members should be regarded as' desirable in virtually all class
actions. Subdivision (c)(2) requires that notice be given if a class
is certified, though under subdivision (d)(1)(C) the particular form
of notice is committed to the sound discretion of the court, keeping
in mind the requirements of due, process. - Subdivision (d()(C)
contemplates. that some form, of :notice may be desirable with
respect to many;oth

o

er important rulings; subdivision (d)(1)(C)G),
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for example, calls the attention of the court and litigants to the
possxble need for some notice if the court declines to certify a class
in an action filed as a cla.ss action or reduces the scope-of a
previously certified class. In such circumstances?” particularly if
putative class members have: ‘become aware‘{ the case, some
notice may be needed informing the class. members that they can
no longer rely ¢ on the acuon as a means for pursumg thexr rights,

SUBDIVISION (e) There are sound reasons for requiring
Judicial approval of proposals to. voluntanly dismiss, eliminate
class alleganons or compromlse an ‘action filed or ordered
maintained as'a class. action. The reasons for requiring notice of
such a proposal to members of a putatrve class are significantly
less compelling. 'Despite the language of the former rule, ‘courts
have . recognized ' the ' propriety. of a Judxcxally supe'rvised
precemﬁcanon dxsxmssal or compronpse ut

ar ‘go,‘582 F. 2d 1298

opts' that approach. If

(4th Cir. 1978) The revxsxon ‘a

cxrcumstances warrant the court has ample authonty to direct

provisions of subdmsxon (d) ‘While ‘ﬂ\eup‘,owsxons of subdmsxon
(e) do not apply if the court demeswhme‘ reqﬂest for class
| the‘cpun wxll dlrect

be given to thoselwho were aware of the mse‘

Evaluatxons of proposals to dxsxmss or’ settle a class action
sometimes involve highly sensitive issues, particularly should the
proposal be uIUmately dxsapproved Fér fcxample the parties may
be required to disclose: weaknesses in theu' own'positions, or to
provide information needéd to- assure; ‘ that the: proposal does not
directly or indirectly confer beneﬁts upon class representatives or
their counsel inconsistent with the fiduciary obligations owed to
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members of the class or otherwise involve conflicts of interest.
Accordingly, in some circumstances, investigation of the fairness
of these proposals conducted by an independent master can be of

great benefit to the court, particularly since the named parties and -
their counsel have ceased to bé adversades with respect to the

4

-proposed dismissal or settlement. The revision clarifies that the

strictures of Rule 53(b) do not preclude the court from appointing
under that Rule a special master to assist the court in evaluating a
proposed dismissal or settlement. The master, if not a Magistrate
Judge, would be compensated as provided in Rule 53(a).

SUBDIVISION (f). The certification ruling is often the crucial -

ruling in a case filed as a class action. The plaintiff, in order to
obtain appellate review of a ruling denying certification, will have
to proceed with the case to final judgment and may have to incur
litigation expenses wholly disproportionate to any individual
recovery; and, if the plaintiff ultimately prevails on an appeal of
the certification decision, postponement of the appellate decision
raises the specter of "one way intervention,® Conversely, if class
certification is erroneously granted, a defendant may be forced to
settle rather than run the risk of potentially ruinous liability of a

class-wide judgment in order to secure review of the certification

decision. These consequences, as well as the unique public
interest in properly certified class actions, justify a special
procedure allowing early review of this critical ruling.

Recognizing the disruption that can be caused by piecemeal
reviews, the revision contains provisions to minimize the risk of
delay and abuse, Review will be available only by leave of the
court of appeals promptly sought, and proceedings in the district
‘court with respect to other aspects of the case are not stayed by the

prosecution of such an appeal unless the district court or court of -

appeals so orders. The appellate procedure would be the same as
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for-appeals under 28 U.S.C. § 1292(c). The statutory authority .
for using the rule-making process to permit an appeal of
interlocutory orders is contained in 28 US.C. § 1292(e)‘»,‘ax3-

amended in 1992.

Ris anticipated that orders permitting immediate appellate
review will be rare. i Nevertheless, ‘the potential for this review

~ should encourage compliance with the certification procedures and
- afford an opportunity for prompt correction of error. - |
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Rule 83, Clase Actions

1

BB 28 3555 R s RS

(0  Prerequisites-{o-aClass Aotlon. One or more members of a class may sue or

be sued as representative parties on behalf of all enly-if — with respect 1o the claims,
WMgwmm
() the elassis- members are 8o numerous that joinder of all members-is
impracticable,

() erearoquestionsoflaw-orfaot L&_MMcomon

to the chss. .
() theelalmsordefensesotthe representative pa.:ues:_mgngnmmmjg
ﬂeﬁ?ieﬂ-ei-&e-eiams-ef-de;eam of the c!asé. and-

(4) the representative parties !&M&Dlﬂmmmug_“ﬂ
fairly and adequately protect the interests of Q_p__mng_mg_m_mhmﬂw class

{ e d

a_class actio jo th able met o

icient adiudicat the t

() Whea-Whether a Class Actions Malntatneble Is Superiof—An-setion-mey-be

additien Hters pertinent in decidin : 2)(8) whethe: 'ss a
fo ofher avallable methods include:
(1) the extent o whjgh &&ﬁfeseeuﬂea-epseparate actions by or against
individual members *Wmﬂww

R) inconsxslent or varying acﬁudications WHW
membeﬁ-e#-!heelasemeh_mg_wou]d establish incompatib!e standards of

conduct for the party opposinq the c!ass. or
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dec!axatory W@»Mﬂhe class as a whole; er
(3) ehe-eetm—énés&at—the gmgg_gv_mglub__q_m_n.queshons of law or

fact Wmﬂheehw predommate over any questions affecting .
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(A the g ass m m_b rs’ imerests e:-membefe—eHhe—elass-in individually

contronmg the prosecuhon or defense of separate actions;

(85) the extenl and nature of any ;_ethugatxon eonceming thecontroveisy
already eemeaeed-mby or agamst members of the class;

(C8) the desxrabxhty or undesuabihty ot concemratmg the mxgauon-e{—&e
elaims in the pamcula: fomm. mg_

(DD the m<__]y_d1£ﬁculhes meeiﬁe—-be-e*\ee&ﬁmd-m the-management-of
panaging a class achon whlcb will be ehmma!ed or sxgr_nﬁcamly reduced if the

goniroverg[ is aguchcated by other available means.
(c) Defermination by Order Wheﬂ\et Class }.cﬁon to Be-&wma&ned Certified;
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Mﬁmﬂ&mﬂmmnmm& the court ehall

must determine by order whether |
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{B) An order under this subdivision may be conditional, and may be
altered or amended before the-p decision on the merits. |
(@) Ineny-elassWhen ordering that an action be maintained certified 45 4
Q!____g_g_jgn_\lnd&r—s&bé%aen—-{b)(aa _m;s__m]_, !he court ehaﬂ-—mggt__dxect that
appropriate notice be given to the membete—ef—%class under subdivision (d)}(1)(B). »
Ihe notice must goncxsely and cleaﬂx describe the nature of the action; the claims,
efe ses' wit 4 the class has been cgﬂiﬁed‘ the
who are members lass; itions affecting exclusion fro ¢

class; and the potential consequences of class membership, In dete

how, and to whom, notice will be given, the court may consider, in addition to the

atiers listed i and (c ), the expense and difficulties of providing act

notice to all class members and the nature and extent of any adverse consequences

that class members may suffer {:‘om a failure 1o receive actual notice -the-best-netice

favorable to the class, Me}&éeaad»m\;g_specify or describé those to-whomthe
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14
18
116
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ondition {0 ex sion, agreed {o striction

112

(4) Vhenappropriate €4 an action may be brought-or maintained certified

(d) Orders in Conduct of Class Actions,

{1)__In the conduct of actions to which this rule applies, the court may make

appropriate orders_that:
(18) detesmining-determine the course of proceedings or preseribing

prescribe measures to prevent undue repetition ‘or complication in the

presentation of evidence or argument, including pre-certification decision on

ofion unde: e o udes that the d

promote the fair and efficient adiudication ofthe coniroversy and will not cause

undue delay; |
- (2B) requidng;for-the—protection—ol-the-members—ofthealane s
otherwise for the falreonduet ol the setionthat require notice be given insuch
RWMWm some or all of the members or putative
membérg of; | .
| m any steb in the action, m‘ Vc]uding centification, modification, or
decertification of a class, of refusal to cerfily 3 clusg -or-of:
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120
121
122
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128 -

126
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132

133

134

135
136

131

138

139

140

141

142
143

Q);_;{he proposed extent ‘ of tr\e juddment;; or-ei-,‘
(i) theme m;_ﬁ\_b__r;s;ioppoﬂuxlity elmembersio signify whether they
L % eonsxder the representauon fa:.r and adequaie, 10 intervene and presem :
cla.xms or de!‘enses. or. othermse to come mto the acnon;
(39) mpeena—;_mpg_ge,_condmons on the represematrve parues‘_]_a_s»_s
m_mb__& or ea-imervenors. o
(42) feqwe—[gggg_g_ihet—the pleadmgs be amended to elurunate
‘ -‘ ﬁ\efe&em-allegahons e.s-ie—_a_]:_;g__representatxon of absem persons. and that
the action proceed accordmgly.
B (BE) dealme wuh sxmilar procedural matters
4 : m_%eeféefs—& order under Rule 23(d)(1 ) may be combmed with an order
ﬂ “ ;’under RuIe 16 and may be altered or amended.gs-may-be-éesfebie—kem*m*e

. (e) stmiaed or Compmmieo. A;l e¥ese—achon fged as a class action must shall

the court S ruhnA under subdm ’ jon c l be d1srmssed be amended to delete

the reg\_J_est for rnam!enance asa class achon, or b__comprormsed vmhout the approval of

‘ achon must not be d:srmssed or comprormsed thhom the approva] of the court, and notice

" ofa proposed voluntgy dxsmlssal or compromise must be qwen {0 some or all memb ers

master under Rule 53 without reqard to the provisions of Rule 53(b),

() Appeals. A court of appeals may permit an appeal from an order granting or
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‘ COMMITTEE NOTE

. PURPOSE OF REVISION. As initially adopted, Rule 23 defined class actions as “true,” "hybrid,"
or *spurious” according to the abstract nature of the rights involved. The 1966 revision created
a new tripartite classification in subdivision (b), and then established different provisions relating
to notice and exclusionary rights based on that classification. For (b)(3) class actions, the rule
mandated “individual notica to all members who can be identified through reasonable effort* and
a right by class members to "opt-out” of the class. For (b)(1) and (b)(2) class actions, however,
the rule did not by its {erms mandate any notice to cliss members, and was generally viewed as
not permitting any exclusion of class members. This structure has frequently resulted in time-
consuming procedural battles either because the operative facts did not fit neatly into any one of
the three categories, or because more than one category could apply and the selection of the
proper classification would have a major impact on the practicality of the case proceeding as a
class action. . :

In the revision the separate provisions of former subdivisions (b)(1), (b)(2), and (b)(3) are
combined and treated as pertinent factors in deciding "whether a class action is superior to other
available methods for the fair and efficient adjudication of the controversy,” which is added to
subdivision (&) as a prerequisite for any class action. The issue of superiority of class action
resolution is made a critical question, without regard to whether, under the former language, the
case would have been viewed as being brought under (b)(1), ()(2), or (b)(3). Use of a unitary
standard, once the prerequisites of subdivision (a) are satisfed, is the approach taken by the
National Conference of Commissioners on Uniform State Laws and adopted in several states.

Questions regarding notice and exclusionary rights remain important in class actions--and,
indeed, may be critical to due process. Under the revision, however, these questions are ones
that should be addressed on their own merits, given the needs and circumstances of the case and
without being tied artificially to the particular classification of the class action.

The revision emphasizes the need for the count, parties, and counsel to focus on the
particular claims, defenses, or issues that are appropriate for adjudication in a class action. Too
often, classes have been certified without recegnition that separate controversies may exist
between plaintiff class members and a defendant which should not be barred under the doctrine
of claim preclusion. Also, the placement in subdivision (c)(4) of the provision penmitting class
actions for particular issues has tended to cbscure the potential benefit of resolving cettain claims
and defenses on a class basis while leaving other controversies for resolution in separate actions.

As revised, the rule will afford some greater opportunity fd; use of class actions in
appropriate cases notwithstanding the existence of claims for individual damages and injuries--at

least for some issues, if not for the resolution of the individual damage claims themselves. The

‘revision is not however a unqualified license for certification of a class whenever there are

7
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numerous injuries arising from & common or similar nucleus of facts, nor does the rule attempt to
establish a system for “fluid recovery” or "class recovery” of damages. Such questions are ones
for further case law development. Nor does the revision attempt to expand or limit the claims that

are subaect to feden! junsd:ction by or agains( class membets

'i"he maior impwx ‘of this: vevision will” ba on cases'at the margm most cases: that
prewou,sly were c&mﬁed“as class uémons \will Be so cettifisd under thisule, tnd most that were
not so certified will’ not be'certified tinder the ‘rule.’ There will be a limited fnumbet“fof cases,
however, where the' cemﬁcahon decision may differ from that under the prior ru!e, either because
of the usé of n u.nitary standard or, a qreate: ﬂexibmty respecﬁng nonce and ! em.bers}ﬁp in the

Various non-substanﬁve styhstmc}\anqe.s are made to con!’orm!o style convennons adopted
by the Conunmee to~ sxmphfy ﬂhe presem mles. o ’

SUBDMSXON (a) Subdmmon (a)(«l) is revised fo explicitly require that the proposed class
representatives and their attorneys be both willing and able to undertake the fiduciary
responsibilities inherent in' representation of a class. The willingness to accept such
responsibilities is a particular concern when the request for class'treatment is not made by those
who seek 1o be class representatives, aswhen a plaintiff requests certification of a defendant class.
Once & class is certified, the class representauves and their attorneys will, until the class is
decertified | or xhey are otherwise relieved by the court, have an obligation to fairly and adequately
represent lhe interests of the class, taking no action for their own benefit that would be

inconsistent’ quh l}m ﬁducnary responsibihnes owed 16 the class.

how o

Paragraph (S)»-thé superiority teqmrement--is taken from subdivision (b)(3) and becomes
8 critical elemem for ai] class acnons. ‘

: 'I‘he mtroductory ]anguage in subdivision (a) stresses that, in ascerfaining whether the five
prerequisites aremet, the court and litigants should focus on the mattersthat are being considered
for class action certification. The words "claims, defenses, or issues” are used in a broad and non-
legahsuc sense. While there might be some ¢ases in which a class action would be authorized
respecting ‘a specificially defined cause of action, more frequently the court would set forth a
generalized statement ‘of the matters for class action treatment, such as all claims by class
members against the defendant ansmg from the sale of specified securities during a pamcular

period of ume

SUEDMSJON (b) As noted, subdmszon () has been substantially reorganized. One
element, drawn from former subdivision (b)(3), ismade a comro!lmg issue for all class actions and
moved to subdivision (a)(5); namely, whether a class action is superior to other available methods
for the fair and efficient adjudication of the controversy. The other provisions of former subdivision
() then become factors to be considered in making this determination. Of course, there is no
requirement that all of these factors be presen( before a class action may be ordered, nor is this
list intended 1o exclude other factors that in a particular case may bear on the superiority of a
class action when compared to other available methods for resolving the controversy.

Factor (7)--the consideration of the difficuliies likely fo be encountered in the management
of a class action--is revised by adding a clause {o emphasize that such dii‘ﬁcu]ties\should be
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assessed not in the sbstract, but rather in comparison to those that would be encountered with
individually prosecuted actions.

SUBDIVISION (¢). Former paragraph (2) of this subdivision contained the provisions for
notice and exclusion in (b)(3) class actions.

Under the revision, the provisions relating to exclusion are made applicable to all class
actions, but with flexibility for the court to determine whether, when, and how putative class
members should be allowed to exclude themsslves from the class. The court may also impose
appropriate conditions on such "opt-outs*-or, in some cases, even require that a putative class
membez “opt-in® in order to be treated as a member of the class. '

The potential for class members to exclude themselves from many class action remains
a primary consideration for the court in determining whether to allow & case to proceed as a class
action, both to assure due process and in recognition of individual preferences. Even in the most
compelling situation for not allowing exclusion--the fact pattern described in subdivision (b)(1)(A)-
a person might nevertheless be allowed to be excluded from the class upon the condition of
agreeing to be bound by the cutcome of the class action. The opportunity for imposition of
appropriate conditions on the privilege of exclusion enables the court 1o avoid the unfaimess that
resulted when a putative class member elected to exclude itself from the class action in order to

(ake,adv;n!age of collateral estoppel if the class action was resolved favorably to the class while
not being bound by an unfavorable result. *

~ Rarely shdu]d a courtimpose an 'opf-in’ requirement for membership in & class. There are,
however, situations in which such a requirement may be desirable to avoid potential due process
problems, such as with some defendant classes or in cases where an opt-out right would be

appropriate but it is impossible or impractical to give meaningful notice of the class action to all
putative members of the class. .

Under the revision, some notice of class certification is required for all types of class
actions, but flexibility is provided respecting the type and extent of notice to be given to the class,
consistent with consitutional requirements for due process. Actual notice to all putative class
members should not, for example, be needed when the conditions of subdivision (b)(1) are met
‘or when, under subdivision (¢)(1)(A), membership in the class is limited to those who file an
election 1o be members of the class. Problems have sometimes been encountered when the class
members' individual interests, though meriting protection, were quite small when compared with
the cost of providing notice to each member; the revision authérizes such factors to be taken into

account by the court in determining, subject fo due procesgrequirements, what notice should be
directed. ’ '

4 The revision {o subdivision (¢)(4) is infended io eb'..'_minata the problem when a class action
with several subclasses should be certified, but one or more of the subclasses may not
independently satisfy the ‘numerosity” requirement.

Under former paragraph (4), some issues could be certified for resolution as a class action,
while other matters were not so certified. By adding simlar languags to other portions of the rule,
the Committee intends to emphasize the potential utility of this procedure. For example, in some
mass fort situations it might be appropriate, incident to the case or controversy involving the
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named plaintiffs, to certify some issues re!atmg to the defendants’ culpability and general causation
for class action treatment, while leaving issues relating to specific causation, damages, and
contributory negligence for potential resolution through individual lawsuits brought by members
of the class:

SuanDivision (d) The former mle generated uncertainty concermng the appropnate order
of proceeding when a motion addressed 1o the merits of claims or defenses is submitted prior to
a decision on whether a class shou]d be certified. The revision prcmdes the court with discretion
to addrees a Rule 12 or Rule 56 motion in advance of a certification decision when this will
promo!e the lau' ».nd eﬁc:em acﬁud)cabon of the contrdversy

lncluson in fon'ner subdmsxon (c)(2) of detailed requ.\rements for notice in (b)(3) actions
someh.mes placed unn‘eceesary bamers tolformation of a class, as well as masked the desirability,
if not need. for: nonce in (b)(l) a.nd (b)(Z) acnons Bven if not required for due process, some
form of notxce to ol . “embers ghotll ‘Hd be regarded as desirable in vu1ually all class actions.
i on, d)(l)(‘B) 1ai<es added;i‘,lmﬁenancetm light of the revision of subdivision
(d)(1)(B ] : 1of niotice to class members should be
of notxce. however. in a given case is
n | mind the requirements of due process.

The language of (d)(l)(B)(x) calls the attentxon of &h urt and litigants to the possible need for
some pohce i lhe It ¢ eclmes 1o certify a class i in an action filed as a class action or reduces
s pre Jy ceri ed “ In. such cxrcﬁmsia.nces. particularly if putative class

ase. some nonce may be. needed m!omung the class

SUBDMSION (e) ’I‘here are sound reasons for requiring judicial approval of proposals to
voluntarily dismiss, eliminate class al]egauons. or compromise an action filed or ordered
maintained as a class acnon. The reasons for requmng notice of such a proposa.l to members of
a putative class are sxgmﬁcamly Iess compelling. Despne the language of the former rule, courts
have recogmzed the propnety of a jud)cmlly supervised precemﬁcahon dismissal or compromise
without req\mmg notice 1o putative class members. E . Shelton v. Pargo, 582 F. 2d 1298 (4th Cir,
1978). 'I‘he revision adopts that approa\ch Ifcucu.ms!ances warrant the court has ample authonty
to direct nonce to some or all putatrve class members pursua.nt to the provzsnons of subdivision
(d). While the provxsons of subdms:on (e) do not apply if the court denies the request for class
cemﬁcahon, there may be cases! m‘ wh:ch the court will dxrect under subdmsxon (d) that notice
of the denial of class certification be given to'those who were aware of the case.

Evaluations of proposals to dismiss or settle a class action sometimes involve highly
sensitive issues, particularly should the proposal be ultimately disapproved. For example, the
parties may be required to disclose weaknesses in their own positions, or to provide information
needed to assure that the proposal does not directly or indirectly confer benefits upon class
representatives or their counsel inconsisient with the fiduciary obligations owed to members of the
class or otherwise involve conmcts of interest. Accordingly, in some circumstances, mvesngatxon
of these proposals conducted by independent counsel can be of great benefit to the court. The
revision clarifies that the strictures of Rule 53(b) do not preclude the court from appointing under
that Rulea speclal master to assist the court in evaluating a proposed dismissal or settlement. The
master, if not a Magistrate Judge, would be compensated as provided in Rule 53(a).

10
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SURDIVISION (f). The certification ruling is often the crucial ruling in a case filed as a class
action. If denied, the plaintiff, in order to secure appellate review, may have to incur expenses
wholly disproportionate to any individual recovery. if the plaintiff uwltimately prevails on an appeal
of the certification decision, postponement of the appellate decision raises the specter of “one way
intervention.® Conversely, if class certification is erroneously granted, a defendant may be forced
1o seftle rather than run the risk of potentially ruinous liability of a class-wide judgment in order
{0 secure review of the certification decision. These consequences, as well as the unique public
interest in properly certified class actions, justify a special procedure allowing early review of this
critical ruling. ' .

Recognizing the disruption that can be caused by plecemeal reviews, the revision contains
provisions to minimize the risk of delay and abuse. Review will be available only by leave of the
court of appeals promptly sought, and proceedings in the district court with respect to other
aspects of the case are not stayed by the prosecution of such an appeal unless the district court
or court of appeals so orders. As:autherized:by.28 U.S.C. § 2072(c), the rule has the effect of
permitting the appellate court to treat as final for purposes of 28 US.C. § 1281 an otherwise
conditional and interlocutory order. ’ -

It is anticipated that orders ‘permitting immediate appellate review will be rare.
Nevertheless, the potential for this review should encourage compliance with the certification
procedures and afford an opportunity for prompt correction of error.

1

11
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Rule 23. Class Actions (February, 1996 draft)

(a) Prarequisltes. One or more members of a class may sue or be
sued as representatlve parties on behalf of all onty if_— with

agtign :rga“ L—mgnt J—

(1) the class—is mgmhg;s_g;g so numerous that joinder of all
mgmhg:s is impracticable7;

(2) there are questions of law or fact common to the class7i
(3) the—ciaims—or—&efenses—offthe—representative—parties—are

i the representative
parties' positions typify those of the class7i and

(4) the representatlve parties gnd_;hg;r_a;tgrngzs will fairly
and adequately d1sQhargg_the_ﬁldnglﬂrx_dntx_tg protect
the 1nterests of the all persons while members of the

prerequisites of subdivision (a) are satisfied, and in
addition

g2

(1) the prosecution of separate actions by or against
jndividual members of the class would create a risk of

((A) jnconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the
party opposing the class, or

‘(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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30
31

32
33

34

35
36

37

38
39
40

41

42

43
44

45
46

.47

48
" 49
50

51

52

53
54
55
56
57
58

59
60
61

not parties to the adjudlcatlons or substantlally impair or 1mpede
their ability. to protect their interests; or

Page 56

(2) the—party—pppcsing—the—ciass—has*acted—or—refused—to—act

on—grounds—generaiiy—appitcab&e-to—the—ciass——thereby

making-appropriate final injunctive g:_dgglaza;gxz relief.
or—correspondtng-dec&aratory—reitef may be appropriate

with respect to the class as a whole; or

{3) the court finds (i) that”the questidns of law or fact

common .to the ggujaJUJEL_glass nmm&nnzr—of—ﬂﬂnr—c&ass
predominate over any— individual questions affecting—oniy
that a class action is ‘superior to other available
methods &f SSEETV

adjudtcatton disposition of the controversy, and — if

Eggh__jL__ﬁlnd;ng_;ls, reauested by a party opposing

The matters pertinent to the these findings include:

(A) the need for class certification to accomplish .

EE !. E ' ! E . :. -1 ] ] N .

(B) the 4mt E—of ] e 3 im—individuatl
controiiing——ﬂﬁur——prosecution——jxr——ﬂefems?——of

practical ability of individual class members to

separate actions;

(C) the extent, and nature+_§nd_mg;n:1;x of any related

lltlgatlon concerning——the——controversy——aiready
commenced—by—or—against involving class members of

2

. for the fair and efficient:

[
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63
64
65

66

67
68
69
70

71
72

73
74
75
76

17

78
79
80

81
82
83
84

85

86
87

88

89

90

(4)

‘‘‘‘‘‘‘

the—ciass;

(D) the desirability or—undesirabifity of concentrating
the litigation of—the—ciaims in the particular

fcrum,

(E) the llkglx difficulties ixkeiy—to—be—encountered—tn
t+he—manmagement—of ln_managlng a class action that
will be avoided or significantly reduced if the
controversy is adjudicated by other available

i v . ' -
1 S R SE SN A
meansy -~ - - G eUHiesn ol

(F) _the probable success on the merits of the class
lai . Jef . i

{¢) whether the public interest in — and the private

class  nmenbers dustify the burdens of _the

]o!- !| . :/

(H) the anortunltv to settlg_gn_g_glgsﬁ_leggL;ﬂg;ms'
that could not be litigated on a class basis or

i be litigated by [o inst?) ]

T

the court finds that permissive joinder should be
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92
93

94
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97

98
99
100
i01

102

103
104
105
106
107
108
109
110

111
112
113
114
115
116
117
118
119
120
121
122

(c) Determination by Order Whether Class Action to Be Maintained

| Page 58

Certified; Notice and Membership in Class; Judgment; aActions
eonducte&~fart:aiiy—as—€&as3—%cttons aul;ig;g_g;ggggg_ggg
&Mlgsm-

(1)As—soon;as~practitatﬂrrafter—the—commencement—of—an—acéion
brought-as~a—ciass—actionT—the—court—shaii—determine—by
3 hether—+—s—to-i frtained— 2 3 3

g, g
this—subdivision may be bU"Hu.LLLUIlClJ., and my—-be——a—]:tered

or~1mmaﬁhm}—before~4ﬂn?—decrsron-on—ﬂﬂur—mertts— When

persons sue or are sued as representatives of a class,

the court shall determine by order WwWhether and with

(A) An order certifying a class action must describe the

class. When a class is certified under subdivision .

(b) (3), the order must state when and how:

. ] ] | L (ii) if !]‘ ] . tified

only for settlement, may elect to be excluded fronm

any _settlement approved by the court under
bdivisi e) Wl ) . tified und

subdivision (b)(4), the order must state when, how,

e

fperas e

ey
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123

124

125 (B) An order under this subdivision may be isl
126 . ‘ conditional, and may be altered or amended before
127 the”deCiSiOnfOn"the“mgritS f£inal judgment. \
128 . (2) (A) When ordering certification of a class action under
129 this rule, the court shall direct that appropriate
130 ‘ ng_t_i_c_e;__b_e_given to_the class,. The notice must
131 nci . and _clearly describe the nature of <The
132 action, the claims, issues, oxr defenses with
133 espe o which the class has been certified he
134 right to elect to be excluded from _a class
135 ' certified under subdivision (b)(3), the right to
136 elect to be included in a class certified under
137 subdivision (b)(4), and the potential conseqguences
138 of class membership. {The court may order a
139 defendant to advance PAYE GF EITGf the expense of
140 \ : notifving a plaintiff c;‘].ass if, under subdivision
141 (L) (3)(E), the court finds a 11i
142 ’ in on the mexri

143 (i) In any class action certified under subdivision
144 . (b) (1) or (2), the court shall direct a means
145 : ' of notice calculated to reach a sufficient
146 ] : 3 bers ) _Prov] i
147 opportunity for challenges to the class
148 ' certification or representation and for
149 | supervision of class representatives and class
150 WM@M

151 : (ii) Tn any class action maintained certified under
152 subdivision (b)(3), the court shall direct to
153 the members of the class the best notice
154 ' practicable under the circumstances, including
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155 ~ individual notice to all members who can be

156 | identified through reasonable effort{, but

157 indivi ' ‘ imj ing ]
158 ‘ indivi | !
159 tice i ‘

160 e | :
161 o claims.] The notlce shall advise each member : J

162 that fkr—the—court—wtii—exciude—the—member
163 from—ttre---ci—ass--*rf—'l:he—member—so—-requests—by—a~
164 specified—date;—(B)—the—judgment—whether
165 ‘ favorable—or not;—witi—inciude—ali—members—who - .
166 do—not—regquest—exciusion;—and—(ey any member

e

= Rmaro e e

167 who does not request exclusion may, if the - g
168 member desires, enter an appearance through - - ﬁ
169 counsel. g
170 £iii) In any class action certified under E
171 subdivision (b)(4), the court shall direct a i
172 | means of notice calculated to accomplish the ij
173 ‘ purposes of certification. f‘
174 (3) Whether or not favorable to the class, A f
175 {2) The judgment in an action maintained certified as a %
176 : class action under subdivision (b)(1) or b} (2)7 i
177 whether—1nr—1uﬂr—favorabie——to——the——ciassT shall %
178 ) include and describe those whom the court finds to E
179 - be members of the class¥} ?
180 {B) The judgment in an action maintained certified as a g
i81 A class action under subdivision (b) (3)7—whether—or i
182 not——favorabie—%nr~the—-cia337- shall include and 5
183 specify or describe those to whom the notice §
i84 provided in subdivision (c) (2)(A) (ii) was directeq, E
185 and who have not requested exclusion, and whom the i
186 court finds to be members of the class+;_and %

6 j
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188 .
189

150

191

192

193
194

195

196
197
198
199
200

201

202
203

204
205
206
207

208

209
210

211;‘ .

212
213
214

215
216

oo e S
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(C)_The._ fudqmenf in an ‘action certified as a class

actlon under subd1v151on (b){4) shall include all

- those who elected to be 1ncluded in_the class and

(4) When——appropriate¥—fﬁf - An action may be brought—or
maintained certified as.a class action =

(a) w1th respect to partlcular' claims, defenses, ox
1ssues, or

(B) a—t&ass—1mqhﬂxr—dtvtded—1mto~subc1asses—and~fmch

-
bu”\/.\.dbb Ll.ccu_cu (== —G: bldrbb, auu \.uc PLUVLDLUIID UL

o el he § 3 11 P, 1o ;. .} -~ b P -1
i CITL S LWL T Wil L L 1931 lt:lI j o 1<d COINTS VLI UT\ [»931° 4 G}_JP.L.LU!,J
accordingly by or against multiple classes or
subclasses, which .need. not satisfy the requirenment

(d) orders in Conduct of -Class Actions. Fn—+the—conduct—of—actions

L TL I, IR W, T b | b I Fo. N e b1 LI oy
tO WIrrcn—TTniIsS— I uIre apgpl 1LTo,. LT LUUL'L Tiliay MaRT dppdL UL LadLT

orderss

may decide a motion made by any party undexr Rules 12 or
55 ..E !]‘ ! ]‘ 3' !] !' : s ‘l N _I]] o ! !] ,
fair and efficient adjudication of the controversy and
o \ T S

(2) As a class action progresses, the court may pake orders
that:

{A) 1> determinging the course{ of proceedings or
. prescribeing measures to prevent undue repetition
or complication in the presentlngation—of evidence

or argument;

1&1{2} requlrgtng, for—the}pretection—of to protect the

members of the. class or otherwise for the fair

7
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217
218

219

220

221

222
223
224
225
226
227

228
229

230
231
232
233

234

235
236
237

238

239
240
241
242
243

244

conduct of the action, that notice be—directed to
some or all of—the members of;

(ii) any step in the action; 7—or—of

Liii) the proposed extent of the judgment; + or of

{iv) the members' opportunity of—the—members to
signify whether they consider the
:epreseptatiqn fair and adequate, to intervene

and present claims or defenses, or to
otherwise come into the action, or to_ be

excluded from~o: included in the class;

(C) +3) imposeging conditions on the representative

parties, class members, or on intervenors;

(D) {#) requireing that the pleadings be amended to

eliminate therefrom allegations as—to about

action proceed accordingly;

(E) {5) dealing with similar procedural matters.

mThe—or&ersAD'_QIds.n_undgL_sgb_du_;ﬂgn_@unmaybe

combined with an order under Rule 167 and may be altered

or amended as—may—be—desxrabie—from—ttme—to—ttme

(e) Dlsmlssal or and Compromise.

subdivision (c) (1) in an action in which persons sue [or
to delete class issues,
{2) An class action certified as a class action shall not be

8
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246
247
248

249
250
251
252
253
254

255

256

257

258
259
260
261
262
263

dismissed or compromised without the approval of the
court, and notice of the a proposed dismissal or
compromise shall be given to all members of the class in

such manner as the court directs.

'] £ ]wEJ“:!' istrate jud

a person specially appointed for an independent

investigation and'reoortuto the court on the fairness of

a request £

application is made to it within ten days after entry of the

. : .
(e All _ApbOedad QO 1O a RPrOcCCCQlllY L] (1€ 1

court unless‘the diStrict judge or the court of appeals so
orders.
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Tentative Draft Rule 23 Note
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DRAFT ADVISORY COMMITTEE NOTE
March, 1996

Class action practice has flourished and matured under Rule 23

as it was amended in 1966.  Subdivision (b) (1) continues to provide -

a familiar anchor that secures the earlier and -once-central roles
of class actions. SubdivisiOn‘Kh)(Z)”has'ceménted the role of
class actions in enforcing a wide array . .of civil rights claims, and

subdivision (b)(3) classes have become one of the central means of-

protecting public interests through'erforcement of large numbers of
small claims]that‘would‘not‘suppOItxindividuabmlitigation. The
experienceuofqmore;than‘three‘decaﬁﬁswhas shoyn the wisdom of those
who crafted the 1966 rule, in matters both' foreseen and unforeseen.

Inevitably, ﬁhiSqexperience‘also*hasméhown“WayQ‘in which Rule 23.

can be inmproved. These' amendments will effect modest expansions in

. the availapility of class actions in' some’ séttings, and modest

restrictions in others. A new "opt-in" class category is. created

by subdivision (b) (4). Settlement problems: are. addressed, both by

confirming, the propriety of "settlement classes" and by
strengthening the procedures for reviewing proposed settlements.
Changes are made in a number of ancillary procedures; including the
notice requirements. . Many of these changes will bear on the use of
class ‘acticonsg  as one of the tools’ available to accomplish
aggregation of itort claims.  The -Advisory ! Committee debated
extepsiﬁély“tp@ question whether more adventurous; changes should be
made" 'to' 'address 'the problems of managing mass tort 1litigation,
particularly the problems that arise when a common course of
conduct causes injuries that are dispersed in time and space. At
the end, the Committee concluded that it is too early to anticipate
the. lessons that will be learned from the continuing and rapid

development of practice in this area.

Stylistic changes also have been made.

At the request of the Advisory Committee, the Federal Judicial

Center undertook an empirical study designed to illuminate the
general use of class actions not only in settings that capture
general attention but also in more routine settings. The study is
published as T.E. Willging, L.L. Hooper, and R.J. Niemic, An
Empirical Study of Class Actions in Four Federal District Courts:
Final Report to the Advisory Committee on Civil Rules (1996). The
study provided much useful information that has helped shape these
amendments, ‘ ‘

Subdivision (a). Subdivision (a) is amended to emphasize the
opportunity to certify a class that. addresses only specific claims,
defenses, or issues, an opportunity that exists under the current
rule. The change, in conjunction with parallel changes in
subdivision (b) (3) and elsewhere in the rule, may make it easier to
address mass tort problems through the class action device. One or
two common issues may be certified for common disposition, leaving
individual questions for individual litigation or for aggregation
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on some other basis — including aggregation by certification of
different, and probably smaller, classes.

Paragraph (4) is amended to -emphasize the fiduciary
respon51b111t1es of counsel and representative parties. The new
language is intended only to prov1de a forceful reminder to court,
counsel, and representative parties that attorneys who undertake to
represent a class owe duties of professional responsibility to the

~entire class and all members of the class. It does not answer any

specific question.

Subdivision (b) 'Subdivision (b) (2) is amended to make it
clear that a defendant class may be certified in an action for
injunctive or declaratory relief against the class. Several courts
have resolved the ambiguity in the 1966 language by permlttlng
certification of defendant classes. Defendant classes can be
useful, but particular care must be taken to ensure that the
defendants chosen to represent the class do not have significant
conflicts of interest with other class members and actually provide

adequate representation. Care also must be taken to ensure that -

the respons1b111t1es of adequately representing a class do not
unfairly 1ncrease the expense and other burdens placed on the class
representatlves, and do not coerce or impede settlement by class
representatives as individual parties rather than as class
representatives. IR :

Subdivision (b) (3) has been amended in several respects. Some
of the changes ‘are designed to redefine the role of class
adjudication: in ways that sharpen the distinction between the
aggregatlon of individual ‘claims that would support individual
ad]ud1Cat10n and the aggregation of individual claims that would
not support individual adjudication. Current attempts to adapt
Rule 23 to address the problems that arise from torts that injure
many people are reflected in part in some. of these changes, but
these attempts have not matured to a point that would support
comprehens1ve rulemaking. When. Rule 23 was substantially revised
in 1966, the Adv1sory Commlttee Note stated: "A “mass
ac01dent’result1ng in injuries to numerous persons is ordinarily
not approprlate for a class action because of the likelihood that
significant questlons, not only of damages but of 1liability and
defenses to liability, would be present, affecting the individuals
in dlfferent &ays. In these circumstances an action conducted
nomlnally as a 'class actlon ‘would degenerate in practlce into
multlple lawsults seprately trled " Although it is clear that
developing experlence has superseded that suggestion, the lessons
of experlence are not yet so clear as to support detailed mass tort
prov1sions either in Rule 23 or a new but related rule.

?he probablllty that a claim would support individual
litigation depends both on the probability of any recovery and the
probable size of such recovery as might be won. One of the most
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important roles of certification under subdivision (b)(3) has been
to facilitate the enforcement of valid claims for small amounts.

The median recovery figures reported by the Federal Judicial Center
study  all were far below the 1level that would: be~requ1red to -

support individual lltlgatlon,,unless perhaps in a small claims

court. This v1tal core, - however, may branch 1nto more’ troubllng*
,settlngs. The mass tort cases frequently sweep into a‘class many
‘members . whose 1nd1v1dual clalms ‘would easily support individual

,11t1gatlon, ‘controlled' by the’ class member.‘,Ind1v1dual classmf

members may be seriously harmed by the loss of control. .Class
certification may: be desired. by defendants more than most plalntlff
class menmbers 1n such cases,,and,d
definition of. thep class  may

small property value losses on m‘
small risk of serlous ‘
injuries to “a,. relat
certlflcatlon‘may be z

1nd1v1dual clalms‘ s

because ‘of ‘a dlm ‘prospect Lm prevalllng on‘ the ,merlts.

Certification 'in such’a’ case may‘lmpose ‘undue pressure on the

defendant to settle. Settlement pressure arises in' part from the"

expense of defending class lltlgatlon. Moreilmportant settlement
pressure reflects . the fact that .often there is. at least a small

risk of 1051ng agalnst a’ very,weak claim, :A-claim,that might.
prevail in one of every iten . or,twenty 1nd1v1dual act;ons gathers .

compelling force,~— & substantlal settlement value-— when the small

probability of defeat is, multlplled by the amount of . llablllty to.

the entlre class. L ‘ A

Ind1v1dual litigation may play qulte a dlfferent role w1th,1

respect to class certlflcatlon. ,Exploratlon of mass tort questlons

‘time and agaln led experlenced lawyers to offer the adv1ce that it
~is 'better to defer class lltlgatlon untll there has been

substantial experlence w1th actual trials and dec151ons in
1nd1v;dual actlons. The need to wait until a class of claims has

becone "mature" seems to apply pecullarly to claims that at least .
" involve hlghly uncertaln facts that may come to, be better -
" understood over tlme., New and’ developlng law’ may make the fact
uncertainty even more dauntlng. R‘clalm that a widely used med1ca1 o
device has caused serlous slde effects, for example, may not be

fully understood for many years after the first 'injuries are

claimed. Pre—maturlty‘Jclass certlflcatlon runs the. risk of

mistaken decision, whether for or agalnst the class. Thls risk may -
be ‘translated into settlement terms that reflect the uncertainty by

exacting far too much from,the defendant or according far too
little to the plalntlffs_ . :
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Item numbers have been added to emphasize the individual

1mportance of each of the three requirements enumerated in the
first paragraph of subdivision (b) (3).

Item (i) has been amended to reflect the other changes. that
emphasize the availability of issues classes. The predominance of
law or fact questions common to the class is measured only in
relation to individual questions that also are to be resolved in
the class action. Individual questions that are left for
resolution outside the class action are not included in measuring
predomlnance. One frequently discussed example is provided by
certification of issues of de81gn defect and general causation as
the only matters to be resolved on a class basis, leaving
individual issues of comparatlve fault, specific causatlon, and
damages for resolution in other proceedlngs.

Item (ii) in the flndlngs requlred for class certification has
been amended by adding the requirement that a (b)(3) class be
necessary for 'the fair and efficient [adjudlcatlon] of the
controversy. The requlrement that a class be superior to other
available methods is retained, and the superlorlty finding — made
under the familiar factors deyeloped by current law, as well as the
new factors (E), (F), and: (G)jﬂ}fﬁ*w1ll be the first step in making
the finding that a class action' is necessary It is no longer
sufficient, however, to flnd that a class actlon is in some sense
superior to other methods of '{adjudicating] "the controversy." It
also must be found that class certification is necessary.
Necessity is meant to be a practlcal concept. In adding the
necessity requirement, it also is 1ntended to encourage careful
reconsideration of the superlorlty flndlng without running the
drafting ;1sks entailed in flndang some: new word to substitute for
"superior." Both necessity and superlorlty are together intended
to force careful reappralsal of the fairness of class adjudication
as well as efficiency cqncerns. Certlflcatlon ordinarily should
not be used to force 1nto a 51ng1e class action plaintiffs who
would be better served by pursu1ng 1nd1v1dua1 actions. A class
action is not necessary for them, even if it would be more
efficient in the sense that it consumes fewver lltlgatlng rescurces
and more fair in the sense that it achieves more uniform treatment
of all claimants. Nor should certlflcatlon be granted when a weak
claim on: the merits has practlcal value, desplte individually
s1gn1flcant damages claims, only because’ certlflcatlon generates
great pressure to settle. In such 01rcumstances, certification may
be "necessary" if there is to be any [ad]udlcatlon] of the claims,
but it is neither superior nor necessary to the fair and efficient
[adjudlcatlon] of the claims. Class certification, on the other
hand, is both superior and necessary for the fair and efficient
[adjudlcatlon] of numerous individual claims that are strong on the
merits but small in amount.

Superiority and necessity take on still another dimension when
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there is a significant risk that the insurance and assets of the
defendants may not be sufficient to fully satisfy all claims
growing out of a common course of events. Even though many

individual plaintiffs would be better served by racing to secure.
and enforce the earlier judgments that exhaust. the available, .
assets, falrness may require aggregation in a way that marshals the.

assets for equltable distribution.  Bankruptcy proceedings may
prove a superlor alternative, but. the certification decision must
nmake a conscious choice about the best method of addresslng the
apparent problem. > . ‘

Iten (111) has been added to the flndlngs required for' class
certlflcatlon, and is supplemented by the addition of new factor

(E) (F¥ to the llst of factors con51dered in maklng the findings.

required for certlflcatlonfm It addresses the concern that class

certification may create an art1f1c1al .and coercive settlement:

value by aggregatlng Weak clalms. It also recognlzes the prospect
that certlflcatlonw

ease the costs of the law gatlon.‘ These concerns
justlfy prell hary. con51deratlon om the' . probable merits of the
class clalms, ' or defenses at the certification stage if
I If the, partles prefer
ion determlnatlon without reference to the

‘should”ﬁo‘ 1mposeMon them the . potential

merlts, however

burdens. and i *q‘ nces‘ entailed by even a preliminary.

consideration oﬁdthe,merlts. S

{Version 1} Taken to its full extent these concerns might lead to
a requlrement tha
merits against the cost and‘burdens of class' litigation, including
the prospect that. séttlement may- be forced by the small risk of a
large class recoveryﬁh A>balan01ng tesw was rejected howvever,
because of its' anciﬂlmry consequences. lt would be difficult to
resist . demandsW“ or ulscovery to a551st in demonstrating the
probable outcome.i The certlflcatlon h@arlng and determination,
already events‘ of ‘major signiﬁican e,

| Il |
overpowerlng events 1n‘the course'

to probable outcome wowldhaffect sewtﬂement terms, and could easily
affect the strateglc\posture of the caseufor purposes of summary
judgment and even tr%al“‘Probable success findings could have
collateral efﬁﬁlts as well, affec rng a party s standing in the
financial commuﬂity ‘F 1nfllct1ng other harms. - And a probable
success balanci g“approach must 1nev1tab1y add con51derable delay

to the certlflcatron process. &

£ the“lltlgatlon. Findings as

The "flrst look" approach adopted by 1tem (iii) is calculated
to avoid the costs assoclated with balancing the probable outcome
and costs of . class lltlgatlon. The courti is required only to find
that the class clalms, 1ssues, or defenses "are not insubstantial
on the merits." Thls phrase is chosep in the belief that there is
a wide — although curlous — gap between the higher possible
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requirement that the claims be substantial and the chosen
requirement that they be not insubstantial. The finding is

‘addressed to the strength of the claims "on the merits,™ not to the

dollar amount or other values that may be involved. The purpose is
to weed out claims that can be shown to be weak by a curtailed
procedure that does not require lengthy discovery or other
prolonged proceedlngs. Often this determination will be supported
by precertlflcatlon motions to dismiss or for summary judgment.
Even when it is not possible to resolve the class claims, issues,
or defenses on motion, it may be possible to conclude that the
claims, issues, or defenses are too'weak to justify the costs of
certification.

{Version 2} These risks can be justified only by a preliminary
finding that the prospect of class success is sufficient to justify
them. The prospect of success need not be a probability of 0.50 or
more. What is required is that the probability be sufficient in
relation to the predictable costs and burdens, 1nclud1ng settlement

‘pressures, entailed by certification. The finding is not an' actual

determination of the merits, and pains must be taken to control the
procedures used to support the finding. Some measure of controlled
discovery may be permltted but the procedure should' be as
expeditious and inexpensive as possible. At times it may be wise
to integrate the .certification procedure w1th proceedings on
precertlflcatlon motions to dismiss or for summary judgment. A
realistic view must be taken of the burdens of'certlflcatlon -
bloated abstract assertions. .about the crippling. costs of class
litigation or, the coercive settlement effects. ochertlflcatlon
deserve llttle welght At the end of’ the process, a balance must
be struck between the apparent strength of the class pos1tlon on
the merits and the adverse consequences of class certlflcatlon.
This balance will always be case—spe01flc, and must depend 1n large
measure on the dlscretlon of ‘the dlstrlct judge.ll

The prospect-of success ' flndlng ' is readlly made if
certification is sought only ‘for purposes of pursulng settlement
not’ lltlgatlon. If certlflcatlon of a settlement class is

" appropriate under the standards dlscussed [w1th factor (G){H¥ and

‘below, the \prospedt ofl success relates to the
likelihood of, achlng a settlement 'that will be‘approved by the
court, and the burdeéns of certlflcation are’ merely“the burdens of
negotlatlons that the partnes‘can abandon when they w1sh.

subdivision (e)

Care must be taken to- ensure that subsequent proceedlngs are
not distorted by the prellmlnary flndlng on the prospect of
success. If. ia sufficient" prospect is found to Jjustify
certlflcat1on, subsequent pretrlal and trial proc edlngs should be
resolved w1thout reference‘to the“lnltlal flndlng 'The sane
caution must bewobserved in: subsequent proceedlngs on ‘individual

clalms if certlflcatlon is dehled.
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{{These paragraphs follow either Version 1 or Version 2.}}

‘ It may happen. that different parties appear, seeklng to: -
represent the same class or overlapping classes. Or it may happen

that parties, appear to request certification of a. class for
purposes. of a. settlement that has been partly worked out, 'but not
yet completed. ‘These ‘and, still other situations will. compllcate
the task of. 1ntegrat1ng the prellmlnary appraisal of the merits

w1th ‘the - other proceedlngs requlred to " determine the class- '

certlflpatlon questlon.‘ No single solution commends - itself. These
compllcatlons must be. . woxked out accordlng to. the 01rcumstances of
each case.

One court's refusal to certify for want of a sufficient

prospect of class success is not binding by way of res judicata if
another would-be representatlve appears to seek class certification
in the same court or some other court. The refusal to recognize a
class defeats preclusion through the theories that bind class
nmembers. Even participation of the same lawyers ordinarily is not
sufflclent to extend preclusion to a new party. The first
determlnatlon is nonetheless entltled to substantial respect, and

a 51gn1f1cantly strongerrshow1ng may properly be required to escape-

the precedentlal effect of the initial refusal to certify.
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Yet another problen, presented by some recent class-action
settlements, arises from efforts to resolve future claims that have
not yet matured to the point that would permit present individual
enforcement. A toxic agent, for example, may have touched a broad
universe of persons. Some have developed present 1njur1es, most
never will develop any injury, and many will develop injuries at
some indefinite time in the future. Class actlon settlements, much
more than adjudications, can be structured in ways that prov1de for
processing individual clalms as actual injuries develop in the
future. Class disposition may be the only possible means of
resolv1ng these "futures“ claims

is amended to empha51ze the
ability of 1nd1v1dua s to pursue their’ clains through
means other than the proposed class. Often the alternatlve means
will be individual ‘litigation, fully controlled by the lltlgant.
The alternatlve separate actions, however, 'also may involve
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aggregation on some other bas1s, including certification of a
differently defined class that is not individually controlled by
all partles.

Factor {ey - fal % has been amended in several -
respects. . othenglltlgatlon can be con51dered so long as. it is .
"related"ﬂand involves class members; there is no need to determine -

‘Eﬂwhether the‘other lltlgatlon somehow .concerns the same controversy
B The focus‘on ‘other . lltlgatlon "already commenced"hls deleted,
i ‘ B

Msr‘lssues, or

'M‘

re

gate ‘trivial
ement“that a

and«eff1c1ent
e pourt to _deny

|
.

1fy He burdens of
thewevaluatlon ofk

the item (ii) and
facto mit denial of
cert p051tron would
Sert
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Administration of factor (F) {G} requires care and
sensitivity. Subdivision (b)(3) class actions have become an
important private means for supplementing public enforcement of the
law. Legislation often provides explicit incentives for
enforcement by private attorneys-general (including qui tam
provisions), attorney-fee recovery, minimum statutory penalties,
and treble damages. Class actions that aggregate many small
individual claims and award "common-fund" attorney fees serve the
same function. Class recoveries serve the important functions of
depriving wrongdoers of the fruits of their wrongs and deterring
other potential wrongdoers. There is little reason to believe that
the Committee that proposed the 1966 amendments anticipated
anything like the enforcement role that Rule 23 has assumed, but

‘there is equally little reason to be concerned about that belief.

What counts is the value of the enforcement device that courts,
aided by active class-action lawyers, have forged out of Rule
23(b) (3). In most settings, the value of this device is clear.’

The value of class-action enforcement of public values,
however, is not always clear. It cannot be forgotten that Rule 23
does not authorize actions to.enforce 'the public interest on behalf
of the public interest. 'Rule 23 depends on identification of a
class of real persons or legal entities, some of whom must appear
as actual representative parties. Rule 23 does not explicitly
authorize substituted relief that flows to the public at large, or
to court- or party-selected champions of the public interest.
Adoption of a provision for "fluid"™ or "cy pres" class recovery
would severely test the limits of the Rules Enabling Act,
particularly if used to enforce statutory rights that do not
provide for such relief. Thg\phhsis#ing‘justifi¢ationﬁof a class
action is the controversy between class members  and their
adversaries, and the final judc it is entered for or against the
class. It is class members who reap the  benefits of victory, and
are bound by the res judicata effects of victory or defeat. If
there 1is no prospect of meaningful class relief, an action
nominally framed as a class action becomes in fact a naked action
for public enforcement maintained by the class attorneys without
statutory authorization and withi no support .in the original purpose
of class litigation. Courts pay.the price of administering these
class actions. And the burden on the courts is displaced onto
other litigants who present individually important claims that also
enforce important public policies. Class adversaries also pay the
price of class enforcement efforts. The cost of defending class
litigation through to victory on. the merits can be enormous. This
cost, coupled with even a small risk of losirg on the merits, can
generate great pressure to settle on  terms that do little or
nothing to vindicate whatever public interest may underlie the
substantive principles invoked by the class.

The prospect of significant benefit to class members combines
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‘with the public values of enforc1ng legal norms to justlfy the
‘costs, burdens, and coercive effects of class actions that
otherw1se satisfy Rule 23 requirements. If probable 1nd1v1dual*
relief is so sllght as to be essentially trivial or meaningless,"
however, the core justlflcatlon of class enforcement falls.” only
’publlc values can' justlfy class certlflcatlon. Public’ values do
‘not 'always. prov1de suff1c1ent justlflcatlon. ‘An assessment of
publlc values can properly 1nclude recon51deratlon of the probable
" outcome, on the merits made’ for purposes of item (ii). andffactor
(E). If" the prospect‘of success on the}merlts is sllght and the
value of any 1nd1v1dual recovery 1s 1n51gn1f1cant cert;f;catlon
can be denled 'with' llttle dlffldUlty. But even a stron ”prospect
’of success on the mbrlts may not be sufflclent to ‘justlfy

Some,, "wronngLng"wrepresents nothlng | worse than a wrong guess about
”requ;remqnts of ambrguous law, yleldlng "ga ns" that

Wwon,, ywsllghtly different conduct of n

ement and deterrence in such 01W

ed may thwart 1mportant publlc ir

\behav1or in, areas ‘of, 1ega1 1nde‘

soc1al Nalue ié@
may be unfalr, ]

of the questlonS“ i
classes."”NF ctor (G)g
many questio 5! that it dees.n | “ est ,
approprlate to. rely n subd1v1sdon (b)(l) to certlfy
non—opt—out‘class when present and prospectlve tort
llkely to. exceed thei“llmlted fund" of a defendant's a
lnsurance coyerage.”y This,' p0551ble use of subd1v1si"‘
presents dis
:prov151on; Sublelslons (c)(l)(A)(Z) and (e) ‘also‘ ear on
,settlement classes.‘ “

[

' A"settlement‘class may be described as any class ‘that is
certlfled only for" purposes of settling ‘the claims of class members
on a class+wide basis, not for litigation of their clalms. The
certification may be made before. settlement efforts: ‘have even"

- begun, ' as’ ‘settlement efforts proceed, or - after a proposed
settlement has been reached.

Factor (G) {HY makes it clear that a class may be certlfled

for" purposes of settlement even though the court would not. certlfy
the same . class, or mlght not certify any class, for 11t1gat10n. At
the same time, a (b)(3) settlement class continues to be controlled
by the prerequlsltes of subd1v151on (a) and all of the requmrements
of subdivision (b)(B) ‘The: only difference from certification for
litigation purposes .is that application of these Rule 23
requirements is affected by the dlfferences between settlement and
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litigation. .Choice-of-law difficulties, for example, may force
certification of. many subclasses, or even defeat any class

~certification, if claims are to' be litigated. Settlement can be
-reached, however, on terms that surmount such difficulties. Many

other elements are affected as well. A single court may, be able to
manage settlement when litigation would require resort to many

,courts. ' And, perhaps most important, settlement may prove far.

superior to 11t1gat10n in devising comprehensive solutions to
large-scale problems that defy ready disposition by traditional
adversary ‘lltlgatlon. - Important and even v1ta11y important
benefits may be provided for . those who, know1ng of the class
settlement and the opportunity to opt out, prefer to participate in
the class judgment and avoid the costs of individual lltlgatlon.A

For all the potentlal benefits, settlement classes also pose
spec1al risks. The court's Rule 23(e) obligation to review and
approve a class: settlement commonly must surmount the 1nformat10nal
difficulties that arise when the major adversaries- 301n forces as

- proponents of their -settlement agreement. Objectors frequently

appear to reduce these difficulties, 'but it may be ‘difficult for
objectors to obtain the information requlred for a fully-lnformed
challenge. The reassurance prov1ded by ‘official adjudication is
missing. These difficulties may seen espec1ally troubllng if the
class. would not ‘have been certified for litigation, partlcularly if
the action appears to have been shaped by a settlement agreement
worked out even before the actlon was’ flled.‘ :

These competlng forces are reconc11ed. by recogn1z1ng the
legitimacy of settlement classes but 1ncrea51ng the protectlons
afforded to class menmbers. Subd1v151on (C)(l)(A)(ll) requires that

“if the class was certlfled only’ for settlement ‘class members be

allowed to opt- ‘out of any settlement ‘after the terns of the
settlement are approved by the court. Partles who fear the 1mpact
of such opt- outs on a' settlement lntended to achieve total peace
may respond by refus1ng to settle, or. by crafting the settlement so
that one or more partles may: withdraw from the settlement after the
opt-out period. The' opportunlty to opt out of the settlement
creates spe01al problems .When thHe class 1ncludes ffutures”
claimants 'who do not yet know of the 1n3ur1es that will one day
brlng them into the class. As to such clalmants, the rlght to opt
out created by subd1v151on (c)(l)(A)(lly must be held open until

 the injury has matured and for ‘a reasonable ' period after actual

notice of the. class settlement

The rlght to opt out of a settlement. ¢lass is. meaningless
unless there is actual nhotice, Actual notice in turn.means more

than exposure to some‘ OfflClal pronouncement even if it is

directly addressed to an 1nd1v1dual class member by name. The

-notice must be actually recelved and also must be cast in a form

that conveys . meanlngful 1nformat10n to a person of ordlnary
understandlng A qlass member is bound by the judgment in a
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settlement-class action only after receiving actual notlce and a
reasonable opportunlty to opt out of the judgment.

Although notice and the rlght to opt out prov1de the. centralv
means of protectlng settlement class .members, the. court must take
partlcular care in. applying some of Rule 23's requlrements.~
Definition of . the class must be approached w1th care, . lest the
attractlons‘vof settlement lead too easily to an over-broad.

‘ deflnltlon. Partlcular care should be taken to ensure. that there,
are no dlsabl1ng confllcts of 1nterests among people who are urgedq
to form a 51ngle class. If the case presents facts or. law that are .
unsettled and, that are llkely to be 11t1gated in 1nd1v1dual;

actlons,‘lt may,be better to postpone any ‘class, certlflcatlon until
experience w1th 1nd1v1dua1 actlons yields suff1c1ent information to
support a w1se settlement and effectlve rev1ew of the settlement.

’ When a . (b) ?) settlementiqlass seems premature, the same goals
may be served‘1 part by for 1ng .an. opt—ln settlement class under
subd1v151on (b)(4) An opt-un lass will bind only . those whose
actual partlcrpatlon quarantee wtual notlce and voluntary ch01ce.
The major. dlfference,‘lndee ulls that the opt-ln class prov1des
clear‘assuranp Fqu ‘

‘!

sublelslon (

Subd1v151on (b)(4) creates a new power to certlfy an opt-ln
class. The optrin class is: identified as a means of permissive

joinder. J01nder under Rule. 23 may prove attractlve for a variety
of reasons, ertlflcatlon of an opt—ln class may provlde a ready

means of focu51mg 301nder that avoids the d1ff1cult1es of more
dlffuse aggregatlon dev1ces. Rellance on the familiar incidents of
Rule 23 can provlde a framework for managlng the action: that need
not be' relnvented w1th each new. attempt to 301n many partles.

Opt- 1n classes may be a partlcularly attractlve means for
joining goups of defendants. There is less need to worry about

there are far more effectlve means of redu01ng the burdens 1mposed
on the representatlve defendants.

Oopt-in classes also may provide an attractlve means of
addre551ng dlspersed mass torts. The class can be defined to
resolve problems that could not be readlly resolved without the
consent that is establlshed by opting in and acceptlng the

deflnltlon. . The. law. chosen to 'govern the dispute can be stated,

terms  for compensatlng counsel ‘announced, procedures establlshed
for resolv1nq nndlvudual questions in the class action or by other
means, and sow on. Questlons of power over absent partles,
analogous to personal jurisdiction questions, are avoided. Claims
disposition ~procedures can be established that facilitate
settlement. 1Perhaps most 1mportant an opt-in class provides a
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means more effective than the now familiar opt-out class to sort
out those who prefer to pursue their claims in individual
litigation. Subdivision & (b) (4) thus complements subdivision
(b) (3), providing an alternative means of addressing dispersed mass

torts. Although a court should always consider the alternative of

certification under (b)(3) in determining whether to certify a
class under (b) (4), certification-under (b)(4) is proper even in
circumstances that alsoc would support certification under (b) (3).
The same is true as to certification under subdivision (b) (2),
although there are not likely to be many circumstances that support
an opt-in class for injunctive or declaratory relief. If
certification is proper under subdivision ' (b) (1), on the other

'hand,<reliance'shduld7be’placgd on (b) (1), not (b) (4).

The matters specified.in factors (A),through (E) bear on the
choice between certifying an opt-in class, certifying an opt-out or
mandatory -class, :and’ allowing' the underlying disputes to be

‘resolved outside Rule 23.

Factors .(A) and (B), looking to the nature of the controversy,
the relief sought, and the extent and nature of the members'
injuries or liabi}ity,’emphasize closely related considerations.
A common course of conduct, for example, may inflict minor injury
on many victims and severe injury on a few. An opt-out class makes
sense for those who suffered minor injury; an opt-in class, managed
in conjunction with the opt-out class, may best protect the
interests of those who suffered severe injury.  As another example,

~an opt-in ‘class may make more sense than an opt-out class when
- damages are Qemanqu against avdefendant class.

Factor (C) is a reminder that potential conflicts of interest
among class -members can cut both ways. An opt-in class may
withstand somewhat ' greater potential .conflicts than classes
certified under'other;subdivisidps because the members all have
elected to join the action. This ‘factor may push toward reliance
on an opt-in class ‘rather than attempts to combine subclasses of
apparently congruent interest :into 'a' single 'class action.
Substantial conflicts, however, may make the class unwieldy or
unworkable. - ' o o B ‘

Factor (D) emphasizes the need to consider the interest of the
party opposing the .class in securing a final and consistent
in controversy. In compelling
circumstances, this interest justifies certification of a (b) (1) (a)
class. It also may bear on certification of a (b)(2) class. In
less compelling circumstances, it may justify certification of an
opt-out class .under (b)(3), including a settlement class. Resort
to a (b) (4) opthinqdlass.should;bé had only after canvassing the
suitability of certification under these other subdivisions.

Factor (E), lkoihg to the‘inefficiency or impracticality of
resolving the controversy by separate actions, looks in part to the
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667 interests of our several judicial systems in bringing together
668 closely related disputes. These interests are served by an opt-in
669 class, however, only to the extent that individual 1litigants
670 voluntarily take advantage of the invitation to join together. " A
671 (b) (4) class is .a new permissive-joinder device that: takes
672 advantage :of  developed classéaction procedures, . not a. means of
673 serving judicial interests in efficiency by expanding mandatory
674 joinder rules. y n . . ‘ .
675 Earagr_ph. §”‘addré55es class actions that seek to combine
676 individual i 'damages recoveries with - class-based declaratory or
677 injunctive' reliéf. It requires that damages claims be certified
678 under '(b)(3) or (b)(4) .  Individual damages claims should be
679 included: in a mandatory class only if certification is appropriate
680 -under (b)(1).  Proper certification under (b) (2) for declaratory or
681 injunctive  relief does not ensure the appropriateness of class '
682 treatment, for ‘damages claims. 'That question must be addressed
683 separately. = ‘ - ‘
684 Subdivision (c). -The requirement that the court determine
685  whether to certify a class "as soon as practicable after
686 commencement of an action" is deleted. The notice provisions are
687 substantially revised. Notice now is explicitly required in (b) (1)
688 and (b) (2) classes; notice in (b)(3) classes need not be directed
689 . to all identifiable members of the class if the cost is excessive
690 in relation to the generally small value of individual claims; and
691 notice:in (bB) (4) class is designed to accomplish the purpose of
692 inviting joinder. Other changes are made as well.
693 The Federal Judicial Center study showed many cases in which
694 it was doubtful whether determination of the class-action question
695 was made as soon as‘practicable after‘commencement of the action.
696 This result occurred even in districts with local rules requiring
697 determination within a specified period.  The appearance may
698 suggest only that practicability itself is a pragmatic concept,
699 permitting chni’sidegration of all the factors that may support
: 700 deferral of the certification decision. If the rule is applied to
3 701 require determination "when" practicable, it does no harm. The
{ 702 requirement is deleted, however, to support implementati of other
703 in Rule 23 it liminat ED
! 704
) 705
; 706
707
‘ 708
. 709
. 710 le; readily ;
¢ 711 the tertificat] "If related litig s approaching
712 maturity,. indeed, there may be positive reasons for deferring the
713 class determination pending developments in the related litigation.
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‘subdivision (c) (1) (a) requires that the order certifying a
(b) (3) . class, not the notice alone, state when and how class
members can opt out. It does not address the questions that may
arise when settlement occurs after expiration of the initial period
for requesting exclusion, or when the class includes members who,
because not yet injured at the time of certification or settlement,
do not become aware of their membership in the class until the
action has been settled. The court has power to condition approval
of a settlement on adoption of terms that permit class members to
opt out of the settlement. This power should be exercised with
restraint, however, because the parties must be allowed td decline
the condition and the prospect of extensive exclusions may easily
defeat any settlement. -

- The order certifying a (b)(4) opt-in class may state
conditions that must be ‘accepted by those who opt to join the
class. . The conditions may control not only procedures for managing
the action- but also such matters as ' the law chosen to govern
decision. The power to require contribution by class members to
litigation expenses is noted separately to empahsize this feature
of opt-in classes, a matter that may be particularly important when
a defendant class is certified under (b) (4) .

Subparagraph (B) permits alteration or amendment of an order
granting or denying class certification at any time before final
judgment. This change avoids any possible ambiguity in the earlier
reference to ' "the decision on the merits." Following a
determination~of‘liability;hfor example, proceedings to define the
remedy may demonstrateithe need to amend 'the class definition or
subdivide the class. 'The definition of a final judgment should
have the\same‘flexibilitywthat,itﬂmgs in. defining appeability,
particularly . in. protrachB w@nﬁtitutiohal"reformv litigation.

Proceedings to enforce a. complex . decree may generate several

W 1

occasions for final judgmémtj§p§e§ls) and likewise may demonstrate

the need to adjust the class definition.
Subdivision (c) (2) amends, the requirements for notice of a
determination:to certify ajclasgs iaction. 'In all cases, the order
must be both concise and ‘¢wl}eé:ﬁ;.l““ Clarity should have pride of
place, but it must be remeﬁbéted:thqt\many:class members will not
bother to read even a g;éé;‘wnbtihb that is too .long. The
requirements . of ¢onéision%§”aﬁ¢m§ri“y can be adjusted to reflect
the probable sophistication'lo las's /members, but in most cases the
erms: that an ordinary person can
hel right to elect exclusion from a
(c)(1)i(A): right to elect exclusion

on. certified only for purposes of

understand. , Description of |
(b) (3) class should include tH
from any settlement' in an acti
settlement. o

The provisions' that requiﬁefcoﬂsideration of the merits in
determining whether to certify a (b)(3) class may show a strong
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probabilitylthat a plalntlff class will win on the merits. In such
circunmstances, subdivision (c) (2) (A) authorizes the court to order

~that ‘a; defendant advance part or all of the expense of notlfylng
3’the class. . ﬁ&.m_ e \ L i .

o Item (1)wadopts‘k functlonal notlce requlrement for (b) (1) and
(b)(zy‘jclass actlons.‘w ‘Notlce should be dlrected to all
identif - embers of’ the ¢lass ln,c1rcumstances that' support

regular communlcatlons to: class mem‘ers for other purposes, for -

example, it nay begeasy#to ‘include ‘the class“notlce with a“routine’

ma;l}ng%, Lsubst‘ tia l?burdens wo.ld -be 1mposed by an effort to
re&éh al; 1ass nwmbers, however, the means of notlce can be‘
ad]usted s0 long as notice is calculated to reach’ a suff1c1ent

nuiiber .of class‘members to ensurewthe opportunlty to protect class
interests; .in; theM questlons of u'flcatlon and adequate .

representatron.4;ThewnoticéVre‘ ;rement is less exactlng than the

notlce ‘eﬂulrEm‘nt for: b)f3¥“actlons because there is no rlght to
opt:t o‘ l ‘ C! “‘gv . If ﬂa"(b)(3) class is
ecertlfled ‘ ‘ b)( ) actlon according 'to the’
'requlrement of -} ‘*ot1ce requlrements for a .

(b)'(3) actlonfmustpbeasatlste,

. Item, (;1) contlnuesﬁthe prov1smons for notlce 1n a (b)(3)
he'. p wformnotro _of the right to be
“nsequences of class. membershlp are’
lgraph’ (A) . nA*new prov1s1on is added,
mplln of class members if the
R = XCe551ve in relation’ to the
idual: ““ *ﬁ“The sample ghould be
e Op ortunuty for superv151on of class

E‘l*.“w ) L

otlce system. for . (b)(4)
"the purpose of" 1nv1t1ng
‘ es ‘may- be addressed to
i Fhough ‘the court need not -
<Judgme jon; nonpartles, 1t 'should

I the pportunlty to partlclpate

es a new subparagraph (C) that .
e gudgment 1nlan‘opt-1n class certlfled
‘(4) ‘ ﬂ U

. |
L
i

L{ - '

:%wms&ba onw(c) 1s amended to prov1de that the “numer051ty"
requlrement of subd1v1s10n (a)(l) need not be .satisfied as to each
of . multlplewclasses or subclasses. ‘The court is free to choose
between the dvantages of small subclasses and the advantages of
requiring 1nd1v1dual 301nder of a small ‘number of people who have

dlstlnétlqu”nterESts. . fi‘?

iageso

If a party addressesfr
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Subdivision (d). Only modest changes, generally stylistic, are

‘made in subdivision (d).

Paragraph (1) is new. It confirms the general practice found

by the Federal Judicial Center: courts frequently rule on motions

under Rules 12 and 56 before determining whether to certify a
class. Some courts have feared that this practice might violate
the former requirement that a class determination be made as soon
as practicable after the action is filed. Elimination of that
requirement should banish any doubt, but this paragraph is '‘added to

remind‘cou:ts and parties of this helpful practice.

Paragraph (2) is 'adjusted to include notice of matters
affecting opt-in classes, and to confirm the potentially useful
practice of providing notice of refusal to certify a class. ‘

Subdivision. (e). Paragraphs (1) and (3) are new.

Paragraph (1) requires court approval of any dismissal,
compromise, or deletion of class issues attempted before a class
certification determination is made in an action brought as a class
action. This provision is designed to protect the interests of
nonrepresentative class members who may have relied on the pending
action and the proposed representation. ‘

Paragraph st s

oo

(f) . This pernmissive interlocutory appeal provision is
adopted under the power conferred by 28 U.S.C. § 1292 (e). Appeal
from an order granting or denying class certification is permitted
in the sole discretion of the court of appeals. No other type of
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853  Rule: 23 order is. covered by this provision. It is designed on the,

854 “model of § 1292 (b), relylng in many ways on the Jurlsprudence that-

855 - 1as ./ elo; a; d (b). to. reduce the potential costs of

856 fﬂ*;i el tor Yel: .The ‘procedure hat dppl

857 . £6 : : > 4

858 ze) appeal;ung

859 . the‘same tlme, s eparts from § 1292(b)]1n two'

860 . ,51gn1flcant ways.. It does not redquire that ‘the district court:
| 861”3 ‘certlfy the certlflcatlon rullng ‘for appeal, although the dlstrlct
\ 862 ' “gourt often can .assist the partles and court of appeals by offering’.
ﬁ 863 adv;ce on the de51rab111ty of appeal. And it does nhot’ include the
i 864  poti

' “ntlally 11m1t1ng requlrements of § 1292(b) that the ‘district
865 . “cou.t rder ulnvolve[] a controlllng questlon of ‘law as‘'to whlch
866 thére . is ‘substantial’ ‘ground forwdrfference of oplnlon and that an
867 immediate appeal from the order may materlally advance the ultlmate

Co termlnatlon of‘the 11t1gat10n fer ‘

”of the opportunlty forwperm1551ve

nPerm1551on to’ appealﬁshould be

The Federal Judicial Cehﬁér study
‘ w1th class»actlon

pre ‘ X 1t w:‘sues‘that‘ar“ no

877 £+ immediate ap; h }"ﬁ:Hg‘ﬂler[interlont%‘y‘r ngst Yet

‘r denled on
,l4eq}s finds
”ﬂ”d when the

i
e ues
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law. Such questlons are most likely. to arise during the early
years of experience with new class-action provisions as they may be

adopted into Rule 23 or enacted by legislation. . Permission almostJ

always will be denied‘® when the certification decision turns on
case-spec1flc matters of fact and dlstrlct court discretion.

The district court, hav1ng worked through the certification
decision, often will be able to provide cogent advice on the
factors that bear on the decision whether to permlt appeal. This
advice can be partlcularly valuable -if the certification decision
is tentative. Even as to a firm certification dec151on, a
statement of reasons bearlng on the probable benefits and costs of
immediate appeal can help focus the. court of appeals de0131on, and
may persuade the dLsapp01nted party that an, attempt to appeal would
be fruitless.

The 10-day perlod for seeking, perm1551on to appeal 1s de51gned
to reduce the risk that attempted appeals will disrupt continuing
proceedlngs. It is expected that the courts of appeals will act
quickly in making the prellmlnary determination whether to permit
appeal. Permission " to appeal does not stay trial court
proceedings. A stay should be sought first from the trial court.
If the trial court refuses a stay, its action and any explanatlon
of its views should weigh heavily with the court of appeals.
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Draft Rule Without "Necessary"™ Element in (b)(3)

This version deletes the new (b)(3) requirement that a court

find that class certification is necessary for the fair and
efficient adjudication of the controversy.

It retains the proposed new "“factor (A)." This factor is
intended to serve much the same function as the requirement that
certification be necessary, without the confu51on that the first
drafting has engendered. The purpose is to discourage
certification of classes that include members whose claims would
support meaningful individual 11t1gatlon. The alternative versions
of the Committee Note suggest that it is easier to explain this
purpose as a "need" factor.
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Rule 23. Class Actions (""Necessary" Deleted)

(a) ‘Prerequisites. One or more menbers of a class may sue or be

_sued‘aS’representat@yegpart;es‘on behalf.of all onty if_— with’

e(1) the ciass—ts mgmpg;g_g:g so numerous that )01nder of all

members is 1mpract1cable7i o

~{2) there are questions of law or fact common to the classT;

(3) the—ciatnmrtmhﬂefenses—of~the—representattve—parttes—are
‘ typ&rzdrﬂxﬁ—the~ciatms—1nr—defenses ;he_xgprggen;atlxe
parties' positions typify those of the class7; and

(4) the representative parties and their attorneys will fairly .

- and. adequately discharge the fiducjary duty to protect
the interests of the s:ll_p_r_s_Qns_s:LIulg_membg_r_s of the .

Page, 88

An action may be maintatned gex;;ﬁl_g as a class action if the ﬁ

“p:erequle;tesA of subdivision (a) are satisfied, and in

addition:

(1) the prosecution of separate .actions by or against
individual members of the class would create a risk of

‘(A) 1ncon51stent or varylng ad]udlcatlons with respect
to 1nd1v1dua1 members of the class whtch that would
establish 1ncompat1b1e standards of conduct for the
party opposing the class, or )

(B) ad]udlcatlons w1th respect to individual members of
the class which ;bg; would as a practlcal matter be
dlsp051t1ve of the 1nterests of the other members
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not parties to the adjudications or substantially impair or impede
their ability to protect their interests; or

(2) thepartyopposing—the—class—has—acted—or-refused—to—act-

on—grounds—generatiy—appitcabie+to—the—ciassr—thereby
makingappropriate final injunctive or declaratory relief
or—correspond-:nrdeci:aratory—rei—ref pay be appropriate '

with respect to the class as a whole; or

(3) the court finds (i) that the questions of law or fact

common to the certified class members—of—the——ciass
predomlnate over any— individual questions affecting-only
individuai-—members included in the class action, (ii)
that a class action is superior to other available
methods for the fair and efficient adjudication

disposition of the controversy, and — if such a finding

— (i s
. i i i i i
spect of s on it et} ] lai

e Jefe . tficient to justify tI !

and burdens imposed by certification}. The matters

pertinent to the these findings include: .

(a) o ifi i omplis
ecti o ent of jindivi ims;

t’ t“ [ ']
separate actions;

(C) the extent, and nature, and maturity of any related

litigation concerning——the——controversy——a&ready ,
\commenced—by—or—against'inyglging_glggg\members of

2
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{4)

the—citass;

(D) the des1rab111ty or—undesirability of concentratlng
the litigation of—the—Tﬂmtms in the partlcular

forum,

t:kE) the l;kelx dlfflcultles tikely—to-be—encountered—in
| ‘thé‘ma“agement-of ;n_m_ngg;ng a class action that

w;ll_bgeav01ded or 31qn1f1cantlv reduced if the

ggntzgye:gx__ls, ad1ud1cated Dy other avallable‘%

megn§,‘

1“4f3;the 6robah1e suecess on_ the merits of the clags

Lains. i o '

(G) whether the nublic Anterest in — and the private
beneﬁlts‘of — the nrobable relief to individual
class members 1ust1fv :the burdens of _the

]'l' tion: and

(R) the onbortunltv to settle on a cla;e_bgg;g__;g;ms

that could not be : 11t1aated on a class basis or

gould not be llthated by [or against?] a class as

comnrehen51ve as_the settlement ClaSS' or

the court flnds that permissive doinder should be

) \ acco mplished by allowing putative members to elect to be
- included in a class, The matteﬁi_peztlneag_tg_;hle )

jA)the natﬁrexof the cont;o?ersv and the relief sought;

]5) the extent and\nature'of the members' injuries or
]'»1-10’! . . . .

{¢c) Dotentlal confllcts of 1nterest among memh ers;

«1D) the 1nterest of the nartv opposing the class in

securlna a f1na1 and con51stent resolution of the

3
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91 pmatters in controversy: and

92 | (E) _the inefficiency or impracticality of separate

93 * actions to resolve the controversy; or

94 (5) the court finds that a class cert1fled_gnde;_§gpglylslgn

95 (b)(2) should be 1om§g__m;h_glams_f_er__m§1ﬂml
96 m@ggi_nwmm—ﬁia class action under
97 ' ‘ sgbdlilslgn (b) (3) or (bl(4ll " :
98 (¢) Determination by .Order Whether class Action to Be Maintained
99 Certified; Notice ;gg_ugmb_eu_hm_m_ﬂ& Judgment; Actions
100 eonducte&—?arttaiiy~1nr—elass—icttons unltiplg_gaagggg_gmg
101 Subclasses.

102 (1)?ﬁr1ﬁxnrﬂn?1;racticable4&fter*the—commencement—of—ah—action

103 : . an S,

104 et e— ‘e ard ;

105 this—subdivistomrmay be conditional—and—maybeattered
106 or—amended—before—the—deciston—on the—merits+ When
107 \ | ‘ representat] £t a

io08

109

110 §hggiﬂ_§ﬁli be certified as a cla;s_agtlgn*

111 (a) An order cert1fv1na a class action mgs;_d___;;pg_tne
112 ( class. When a class is certlfled_nnger_gugg;glslgn
113' (b) (3), the order must state nhen and hgﬂ
114 ‘ i e i

115 ' " from the class, and (111 if the class is certified
116 only for settlement mav elect to be excluded erm
117 ‘ anx__se;tlement anoroved by _the -court under
118 subd1v1slon (e). When a class_;s_gex;;ﬁ;gd_nnde:
119 ‘ subdivision (b L, X e o
120 Awha " iti i ] ers

121 ’ elect to be 1nc1uded in the class. the conditions
122 ’ c of 1nc1u51on may include a reaulrement that clasi k

4
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members bear a fair share of litigation expenses

1ncurred bv the renresentatlve Dartles.

An order under thls subdivision may be [is]

"‘ cond1t10na1 and may be altered or amended before

(2) 151 Hhen orderlna certlflcatlon of a clagi_agtlgn_undez

thls_rglei,the court shall direct that appropriate -

ngt;ge_be_g;yen to the class, The notice must

mwmmmumlumg

action, the claims, issues, or defenses with
respect to which the class has been certified, the

right to elect to be excluded from a class
certlfled under subd1v1s1on (b){(3), the right to

elect to be 1ncluded 1n a_class certifiegd under

subd1v151on (b)(4) and the potential consequences

gf class membership. 4 (The court may order a
defendant to advance oart or ai 3

(notlfv1na a_plaintiff class jif, under subdivision

(L) (3)(E), the court f;nds a_strong Drobabllrtg
!] ! !] 1 s -11“ ] o !] -! ]

{i) In any class action certified under subdivision
ib)(l) or (2), the court shall direct a means
of notice calculated. to reach a sufficient
number of class members to provide effective
opportunity for challenges to the class
‘certification or representation and for

ervisi s e i (o]

counsel by other class members,

{ii) In any class action matntatned certified under.
subd1v151on (b) (3), the court shall direct to
the members of the class the best notice
‘practicable under the circumstances, including

5
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156

157

158
159
160
161

162

163
164
165
166
167
168
169

170

171

172
173
174

175
176
177

178
179

180

181

is2
183
184

185
186

ety
e o b st
VT

individual notice to all members who can be
identified through reasonable effort[, but

claims.] The notice shall advise each member
that {A)—the court witt—exclude—the—member
from—the~ciass—if*thg-pember—so—reguests~by—a
favorable—ornot;—willi—incitude—ail—members—who
do—not—request—exclusionm;—and—(€) any member
who does not: request exclusion may, if the
member desirés, enﬁefyahxappearance through

. counsel. .
{l‘.] I ] i 7 . g!’i ! .E. \: :
l jc as- [vlj [!] 1] ‘! l ]] 1- !
s ){ alcul; : is
S Sv E l s "E. l 'Y A\
(3) Whether or not favorable:to the'class,

" {A) The ‘judgment in an action“maintéine& certified as a
class action under. subdivision (b) (1) or by (2)5
whether-—or~*not——favofah&e——to—ﬂﬂnr—cia557 shall
include and describe those whom the court finds to
be members 6f the class¥}

igl The judgment in an action maintaimed certified as a.
class action undér\subdivision (b) (3) 7—whether—or
not—favorabte—to—the—class; shall include and
specify or describe those to whom the notice
provided in subdivision (c)(2)(A)(ii) was directed,
and who have not requested exclusion, and whom the

. court finds to be members.of the class+; and
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188
189
190

191
192

193
194

195
196
197
198
199
200

201
202
203

204
205
206
207
208

209
210

211
212
213
214

215
216

(C) The judgment in an actijon certified as a class
 action under subdiyision ‘(b_)(4') shall include all
those who elected to be included in the class and

who were not earlier dismissed from the class,

(4) When——appmpnate—ﬁ-)- An actlon may be brought—or

marnta—rned s:_e_rj;lf_;_e_d as a class action —
{A) with respect to partlcular gla;ms, defenses, or

issues; or

(B) WMMW

accordingly by or against multiple classes or

subclasses, which need not satisfy the requirement

of subdivision (a)(1).

(d) Orders in Conduct of Class Actions. Inr—the—conduct-of-actions
to_whbh_ﬂTiS_‘rn’fe—appﬁes;—the—cuuL‘é may —make—appropriate ‘

orders—+

may decide a motion made by anv party under Rules 12 or
fair and efficient adjudication of the controversy and

3

clas sses e o

that:

{A) -(-1—)- determinging the course of proceedings or
- prescribeing measures to prevent undue repetition
or complication in the presentmgat‘rorr—of evidence
or argument, -

_(_B_)_-(-z-)- requlrej:ng fcr—the-protect-ron—-of Lo protect the

‘members of the class or otherwise for the fair

7
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218

219

220

221

222

223
224
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228
229

230

231

232
233

234

235
236
237

238

239

240

241

242

243

244

A e S g

‘cbnduCt”of the action, that notice be—directed to
some or all of—the members ofi

(1) refusal to certify a class;

(11) any step in the action; 7or—of

~,

iii) the proposed extent of the judgment; 7 or of

{iv) the mgmpg:gL opportunity of—tire—members to
signify whether they consider the

. representation fair and adequate, to intervene.
and present claims or defenses, or o
otherwise come into the action, or to be

)y 3r 1mposgtng conditions on the representative
‘part1es+_glg§§_mgmpg:§* or on 1ntervenors,

(D) &) requlrermg‘that the pleadings be amended to
eliminate +therefrom allegations as—to about
representatlon of absent persons, and that the
action proceed accordingly;

(E) fﬁfkdealing with similar procedural matters.

(3) The—orders An order under subdivision (d) (2) may be
combined with an order under Rule 167 and may be altered-
or amended as—may—be—desirabie—from—time—to—time.

(e) Dismissal or and Compromise.

(1) Before a certification determination is made under
subdivision (c)(1) in an action in which persons sue [or-

Page 95




245
246

247

248

249
250
251
252
253
254
255
256

257
258
259
260
261
262
263

Page 96

dismissed or compromised without the approval of the

court, and notlce of the g3 proposed dismissal or -
compromise shall be given to all members of the class in

such manner as the court directs."

a class action may be referred to a magistrate judge or

4 __person speciallv aobointed for an indenendent

;nvesthatlon and renort to the: court on_ the falrness of

the nronosed dlsmlssal or comnromlse. The expenses of
the investigation and report and_the fees of a person
specially appointed shall be paid by the parties as

t cou

ealg, A court of appeals may in. 1ts d1sc:gtlgn_p_zmlt_gn,‘

_ngﬁl_frgm;an order of a district court granting or denying
g,;_gggst £0r class actjon Certlflcatlon under this rule if

order. An appeal does not stay proceedings in the district

co ‘ istrict 3 )

orders,

o
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Rule 23. Class Actions (Probable Succgsa Reduced)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all onty if — with
! * ‘! E!: E]]t — . - . ' ‘,

(1) the ctass—is members are so numerous that joinder of all
members is impractiqab1e7¢

(2) there are questions of law or fact common to the classyi

2 3 - W dogy b oy o
(3) LIIC \zla.l.lllb or—aelelrioes Ul LT LBFLCDEIILGLLVC pal tlco [= 9 814

typtcai*1ﬁF—the—c%arms—or—defenses the representative

s'! sitio of the class7; and

(4) the representative pafties‘gnd_;hgir_a;tgrngys will fairly -
and adegquately gigghgxgg_ﬁhg_ﬁigggignx_ggty;;g protect
the interests of the all_pg:ggns_ﬂhilg_mgmpgns of the
class antil relieved by -the court from.} -
duty.

(b) elass—Actions—Maintainable When Class Actions May be Certified.

An action may be maintained certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in

addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
( the class which that would as a practical matter be
dispositive of the interests of the other members
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33

. not parties to the adjudications or substantially impair or impede .

their ability to, protect their interests; or

34

35
36

37

38
39
40
41
42
43
44

45
46

47
48
49
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'(2)”the—party4oﬁposing—the—ciass4has—acted—or—refused—to~act
" :n E’]_‘c"!nds—. gEnEr_a hty_” a‘pplt‘.cabi-e—tt-—the——.chﬁ_thw ' .
Jggkiqgfapgropriate final injunctive or declaratory relief
[ I 3 1 3 ! ‘ A

with respect to the class as a whole; or

. (3) the court finds (i) that the questions of law or fact

common. to the Q_r_tj._f_lg_d__q_l_a_gs members—of—the—class

predomlnate over any- individual questions affecting-onty
m&wrduai—menﬂuerslns_lm_m_the_clgss_ac_;gnm_tu)_
that a class actlon is superior to other available

methods for the fair and efficient

adjudtcatton disposition of the controversy. The .
" matters pertlnent to the these findings include:

(a) the need for class certification to accomplish
gﬁfﬁgtiyg;enforcement of individual clains:

(B)the tnterest—of—members—of—the—c}ass 11 LuuLVLuudLLY

e}
\,uuLJ.UJ.J..Lug chne vasecuttorr—or-—def-ense—-o—f

“practical ability of ‘individual class members to-

\ claims wij ificati
their interests in maintaining. or defending

separate actions;

(C) the extent and nature¢_gng_mg1g11;x of any related

litigation concerntng——the—*controversy——aiready
commenced—by-—or—against ;nyglz;ng_glgss members of
the——class;

(D) the desirability or—undesirabitity of concentrating.

. the litigation of—the—claims in the particular:

forum;

T
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60

61

62
63
64

65
66

67
68

69

70

71

72

73
74

75

76

77

78

79 -

80

81

82

83

84
85

86
87

88

(E) the likely difficulties tikelyto-be—encountered—in
the—rmnagement—of in managing a class actlon that
will be avoided or significantly reduced if the

controversy is adjudicated by other available

(G) whether the public interest in — and the private
g_l_ags____membenL justify thwr_dens____ei_&liis
lltlgatl'gn" and .

(H) the oonortunltv to settLe__gn_g_gle__s_b_ﬂi_Gl_aAﬂi
that could not be litigated on a class basis gn_
could not be l1itigated by [or against?] a class

conprehensive as the settiement class; or

(4) the court finds that n_emis_s_j.zg__j_gixmer__shgﬂlﬂ_bﬂl

included in a class. The matters pertinent to this

finding will ordinarily include:

(A) the nature of the .controversy and the relief sought; .

.(B) the,extenﬁ and nature of the members' injuries or
J. 1!]‘ l! - i T ©

(C) potential conflicts of interest among menmbers;

(D) the interest of the party opposing the class in

_securing a final and consistent resolution of the
matters in controversy; and

(E). the inefficiency or impracticality of separate

(5) the court fihas that a class certified under subdivision

3
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105
106
107
108
109
110
111
112
113
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115

116
117
118

119
120

(b)) (2) should be 3joined w1th claims for individual
,damaqes that are certlfled as a class action under

- subdivision (b)(3) or (b) (4) ,

(c) Determination by Order Whether Class Action to Be Maintained

Page 100

Subclas m;.

ngtlﬁlgd Notlce gng_xgmhgxahln_ln_glgaaL Judgment; Actions
uultlnlg_glgggga_gnq

(15aErsoon—as—practicabie—after—the—commencement—of-an—action

brought—as—a~ciass—action7—the—court—sha}}—determine~by

. . LAY -3 2 ) ~3 ;
order—whether—it—is—to besomaintained—Anmorder under

b 3o h T ) . . b P . - ] 3 -2 - Y Y4 -3
LI SURDTIvVISION fliay U bUlIuLL.LUllaL, [~98Le Y may pweTalrtered

IR | L b Yo, "] . . 3 LI
\®2 8 QALITITACTQ MNCTLUL CIIT UCLU TS XU Vil L"234=4 LLILS-5 W uy Wy <y Whe]l

persons sue or are sued as representatives of a class,

the court shall determine by order whether and with

respect to what claims, defenses. or issues the action
should will be certified as a class action.

{A) An order certifving a class action must describe the

class. When a class is certified under subdivision

() (3),_ the order must state when and how
[pg;g;lzg] mgmpg:g (i) may elect to be excluded

from the class, and (ii) if the class is certified
only for settlement, may elect to be excluded from

any settlement approved by the court under

bdivisi ) ] 1 . tified i
bdivision (b)(4), ti : t stat : :
and under what conditions [putative) members may

elect to be 1nc1uded in the claSS° the conditions

of inclusion mav include a requirement that class

| air ol : 1itigati
: ! by 1 entat] iy

(B) An order under this subdivision may be [is]
‘ conditional, and may be altered or amended before

e A BTt
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(2) (A) When orderlnq certification of a class action under

~ this rule, the court shall dlreg;_;hat_appxgpr;ate

notice be qlven to ‘the class. The notice must
conc1selv and clearlv descrlbe the nature of the

'act1on. theu clalms. issues, or defenses with

respect to which the class has been certlfled. the

right to elect to be excluded from a class
certified under subdivislon (b) (3), the right to
elect to be included in a class__qg_rj;LﬁLd_undex
subdivision (b)(4), and the potential consequences

of class membershin. [The court may order a

defendant to advance part. “or 411°%f the expense of

notlfVlna a olalntlff class if, under subdivision

(b (3) (E), the court finds a stronq orobablllty
that the class will y{in‘gn the merits.]

(i) In any class action certified under subdivision

‘(b)(ll or (2). the_cQgrt_shall_direg;_a_means
of notlce calculated to _reach a sufficient

Qppg:: un lty fgz: _challenges to. the class
certification or renresentat ion and for
o - ¢l tati 1 ¢l

se , s

_(_;_Lj_In any class action matnta—med certified under
subdivision (b) (3) P the court shall direct to
the members of ‘the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
'identified through reasonable effort{, but

ividua ot i imi sam

T
of class members if the cost of individual

notice is excessive in relation to the

5
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denerally small value of individual mempers_
claims.] The notlce shall advise each member

that fﬁf—the~1xnn*rwnﬂ&—tmc&ude~the~member‘

any member

who does not request exc1u51on may, if the

meémber de51res, enter an appearance through

counsel.

(iii) In any class action certified under
subdivision (b)(4), the court shall direct a

(3) Whether or not favorable to the‘class,

{R) The judgment in an action maintaimed certified as a

class action under subdivision (b) (1) or by (2)+
whether—or——rnot—favorabie to— the—ctass; shall

include and describe those whom the court finds to.(

be members of the class+t;

{B} The judgment in an action maintained ger;;ﬁ;ed as a

class actlon under subd1v151on (b)(3)——whether—or
ncﬂr—1knﬂnnﬁﬁhr—fxr—the—-ci&SST shall 1nclude and
spe01fy or describe those to whom the notlce
prov1ded in subdivision (c) (2)(A) (ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the class+; _and

{C) The judgment in an action certified as a class

d s ivisi a include a

those who elected to be included in the class and

w ere i ismiss -class
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(4) When—appropriate—<(&) An action may be brought—or

maintained certified as a class action —

(p) with respect to particular claims, defenses, OC
issues; or

b1 — el LI, WP | 2 o | T, | =] P,
(B) a—CcrassS may ‘re—divrded INTOoSUbCIasses ana—eacil
’

g 3 Y 3

b | b 3, b y g - | -1 12 >N

TIrLo L WiC =il Ll i L1ITld ) &1 =4 cConNS oL Ut a1\l GEP.L‘LCQ
accordingly by or against multiple classes Or
pel s nicl 3 ! tisfy t} . !

of subdivision (a)(1).

(d) orders in Conduct of Class Actions. In—the—conduct—of—actions

L -4 Y g g A et ' .
tO Wl Cillo L‘U.J.C GPP.L .LCD, CIIC COUUL U max TN
orderss

(1) Before determining whether to certify a class the court .

pay decide a motion made by anv party under Rules 12 or

£t urt conclude o
fair and efficient adjudication of the controversy and

W u u

(2) As a class action progresses, the court. may make orders

that:

(p) +1r determinging the course of proceedings or

prescribeing measures to prevent undue repetition
or complication in the presentingatien—of evidence
or argument;

(B) t2¥ requireing, for—the—protection—of to protect the
members of the class or otherwise for the fair
conduct of the action, that notice be—directed to
some or all of—the members of:

(1) refusal to certify a class;

Page 103




214
215

216
217
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219
220
221

222

223

224
225
226
227

228

229
230
231

232

233
234
235
236
237

238
239
240
241
242

(ii) any step in the ‘action; ;—or—of

iiiil the proposed extent of the judgment; - or of

(;z) the membe:s{ opportunlty of —the—members to )
31gn1fy - whether ‘they consider the
representatlon fair and adequate, to 1ntervene

and present ‘clalmsv or defenses, or ;g
otherwise come into the action, or to be
. excluded from or included in the class:

(c) 3 impbsging’ conditions on the representative

parties, class members, or on intervenors;

{D) <4}  requireing that the pleadings be amended to
eliminate therefrom allegations as—+to about
representation of absent persons, and that the
action proceed accordingly;

(E) (5) dealing with similar procedural matters. .

(3) The—orders An order under subdivision (d) (2) may be
combined with an order under Rule 167 and may be altered

or amended as—may bedesirabltefromtime—to—time.

(e) Dismissal or and Compromise.

1) Before a certification determination is made under
subdivision (¢) (1) in an action in which persons sue [or
are sued] as representatives of a class, court approval
is required for anvy dismissal, comprgmisg+_gn_§mgngmgn;

de ss issues

{2) An ciass action certifi s \ i shall not be
dismissed or compromised without the approval of the
court, and notice of +the g proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.
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248
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o iall inted f _ind jent
i sti i nd ‘ c irne
the investigation ang-repgzg and the fees of a person
speci oint sha i ie
directe cou

£f) Appea a i

application is made to'it within ten days after entry of the
order. An appeal does not stay proceedings in the district

court unless the district judge or the court of appeals so
orders.
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1Qraft ReducingaRole of Probable Success

' ' The November draft of (b)(3) included two alternative versions

" 'of a’ requirement that — if reguested by the party opposing the

class — the court make findings as to the probable success on the
merits of the class claims, issues, or defenses. Although this

element was intended to make it more difficult to maintain class
actions, it has caused anguish among defendants. A preliminary

inquiryinto the merits is feared on several grounds.

The most easily demonstrated concern is that a preliminary
inquiry into the merits will prolong the class certification
process and add great cost. Certification proponents will make
persuasive demands to be allowed preliminary discovery on the
merits, and these demands will be difficult to resist.

A second concern is that no matter how modest the finding is,
any preliminary reference to the merits will cast a heavy pall on
subsequent proceedings. The pressure to settle, already increased
drastically by certification, will be augmented exponentially.
Consideration of disputed pretrial matters, including not only
summary judgment but ‘the scope and terms of discovery, will be
affected.

A third concern is that any judicial imprimatur on the class
claim will exacerbate the collateral effects of the litigation.
The effects may be as concrete as stock-market values or as
ephemeral as public relations concerns, but they are real and cften
vitally important.

These concerns are reflected in this draft in several ways.
The finding on the merits embodied by item (iii) in the November
(b)(3) draft is eliminated. Factor (F), referring to probable
success on the merits,. is redlined, indicating possible deletion.

If these deletions are made, it remains possible to provide
for some preliminary consideration of the merits in ways designed
to reduce the costs of the consideration. One way would be to
require particularized pleading of all elements of all class
claims, as proposed by Sheila L. Birnbaum. Another would be to
address these issues in the portion of the Note addressed to
consideration of the balance between the probable individual relief
and the costs and burdens of class litigation.

A revised Note, attached to what now is Factor (G), might read
something like this: :

In an appropriate case, assessment of the probable relief to
individual class members can go beyond consideration of the relief
likely to be awarded should the class win a complete victory. The
probability of class success also can be considered if there are
strong reasons to doubt success. It is appropriate to consider the
probability of success only if the appraisal can be made without
extended proceedings and without prejudicing. subsequent
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proceedings. -This factor should not become the occasion for
extensive discovery that otherwise would not be justified at this
stage of the litigation. Neither should reliance this factor be
expressed in terms that threaten to increase the influence that a
certification decision inevitably has on other pretrial

. proceedings, trial, or settlement.
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Ruié 23, Class Actions (Draft deieting "public interest")

/

(a) Prerequisites. One or more members of a class may sue or be
sued as representative parties on behalf of all onty if_— with
respect to the claims, defenses, or issues certified for class
action treatment —

-

(1) the class—is members are SO numerous that joinder of all
members is impracticable7;

(2) there are qhéstibné of iaw or fact common to the classsi

(3) the—citaims—or—defenses—ofthe representative parties—are
typicat—offthe—c&aims—or—defehses the representative
parties' positions typify those of the class7; and

(4) the representative parties gnd_;hgir_g;;grngys will fairly
and adequately discharge the fiduciary duty to protect
the 1nterests of the all_pgrsgns_mhllg_mgmhgns of the

An action may be maintained certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
individual members of the class would create a risk of

(A)Ainconsistent or varying adjudications with respect
to individual members of the class wirich that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications‘or substantially impair or impede

their ability to protect their interests; or
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(2) the—party—opposing—the~ciass—has—acted—or—refused—to-act

on—1nxnnnb;—genefaiiy—appitcabie—fxr%ﬂur—ciassT—thereby

maktng—approprtate final 1n3unct1ve Qr;dgglg:a;gzy rellef

Aor—correspcndtng—deciaratory~reitef may_hg_gppxgprlgtg

w1th respect to the class as a whole, or

(3) the court finds 11L that‘thé questions of law or fact

common to the gg;;;ﬁ;gi_glggs members—of—the—class

frdividuad , includ it ion, (ii)
that a ‘class action is superlor to other available
methods ff”fff"””"'““ﬂ for the fair and efficient
adjudication d;_pg_;;lgn of the controversy, and — if
such a finding is requested by a party opposing
certification of a class —-(111) that_ {the c1a5§_g1§;m§*

(p).

(B) the

their interests in maintaining or defending

separate actions;

(C) the extent, and nature,_and_mmmx of any related

litigation concerntng——the——controversy——aiready
commenced—by—or-againét involving class members of

2
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(D) the desirability or—undesirabitity of concentrating
the litigation of—the——claims in the particular
forum; “

(E) the likely difficulties }rkei:y—to—be—encountered—rn
the—mnagement—of ;_n_mmg_mg a class action that

(F) the probable success on the merits of the class

s .

' (G) _whether the probable relief to individual class

justifies - os s clas

(H) _t] portunity 1 £t a cl basis clai
that 14 not be litigated ] pasi
14 not be litigated by ! {nst? ]
£indi 111 ordinarily include:
]. ]‘-]u! . ’
. cinal and i stent luti e £}
3
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“{E) _the’ 1neff1c1encv or 4;mprag;;galAIQL_Qf__sgparate

(5 ) the court flnds that ‘a class certlfled undgz_sgbd;x;s;gn

' (b) (2) should be - 101ned Jﬂﬂl_c_lalms_f_QL_msimdnal

‘subd1v151on (b)(3) or. {b)(4)

h~u

ﬂ(c) Determlnatlon hy Order Whether class Actlon to Be Matntatne&

‘;‘“CQ;tigi”g'&Notlce “nd Nemb“ ip ‘in. : Judgment hcttons

Multiple Classes Qgg

‘ SBubclasses. "

“ A - . N L | e s W rw &+ e -
’ ’,( 1’ HAoToUVUUTY do- pracuircaibiearcer— Ll omnerncement—or—an—ac CIUIY
AR A X X b b

s A . g 3 Py e do h 33 N . Ja,
}JLUUBILH Qo AL IashT AL VLIVIT, T LUt Snarr—aetermine MY
' f . - PR N - " o , -

AH'/~1AiAm order certifying a class action must describe thé:
e . §l§§SJ When a class 1s certified under subdivision

i o4BR)(3), . the orde-Lm!ﬂ__s_t_at_e__wh_an_an_q_hg_u

f;from the class. and (11) if the class is certified

QDHMMDLJQMMM

-vany- settlement approved by the court under

‘Hsdbdivision (e). When a‘élass_is_ggx;iﬁigﬂ_gngg;

‘members bear ‘a_ fair share of litigation expenses

Pagé 112
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An order under this subdivision may be [is]
conditional, and may be altered or amended before
ll i . [ |/1 : 0' EO ‘] * : !.

(2) (B) When ordering certification of a class action under

_u._u_In any class action ma:mta-:ned certified under

sublelsJ.on (b) (3), the court shall direct to
the members of the class the  best notice
practicable under the c'ircumstances/, including
individual notice to all members who can be
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identified through reasonable effort{, but.

. a. .3 ] !. ' 1“‘]. .! : ! ]. o

of class members if the cost of individual
notice is excessjve in relation to the

. . A . M . . i - .
L glalmng The notlce shall advise each member“
*that ‘ :

'do—not~requestiexciusionr—and—fef any member

‘who 'does not request exclusion may, if the

member desires, enter an appearance through

counsel.

' (-‘--’ I ' ] a !- !.E. j i y

subdivision (b)(4), the court'shall‘direct a

E‘ \!‘.E. !-

(3) ﬂhe;her_gr_ngL_ﬁgygrghle_:g_the_glaes‘

131 The Judgment in an actlon ma:ntatned certified as aw

class actlon under subd1v1s1on (b) (1) or by (2)7

whether——or—~notr—favorab&e~—to—~the——ciass— shall .

include and describe those whom the court finds to
Abe members of the Cl&SS?L 3

{(B) The judgment in an action maintainmed certified as a

‘class

action under subdivision (b) (3);—whether—or

nmot—favorable—to—the—c¥ass; shall include and

specify or describe those to whom the notice

provided in subdivision (c)(2)(A) (ii) was directed, -

~and who hgve not requested exclusion, and whom the

court

finds to be members of the class+; and

: X N 3 ] :
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193
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197
198
199

200
201

202

203
204
205

206

207

208

209

210

211
212

213

214
215

216

action ‘under subdivision (b) (4) shall include all
- those who elected to be incIuded in the class and

-

P . . T ) ‘
(4) ﬁixcu cxyp:.uyz. .Lcu,t: ( Ay An action may be brought—or

matntatned ggx;lﬁlgd as a class action —

" (A) with respect: to partlcular claims, defenses, or
~issues; -or -

1 D o Yo gm, Al apd I 2 oy . L S, | -1 .

(B) a—CIaoo Iidy PE ULV IUTCL TTMTOoO—supClIasses alilTavll
;i ' s ’ ' N ¢ . N

Svub:iaﬂss) tr‘eaktEﬂ- aS «a :i‘a,ss' alld tila prc VISTIONS Uf

e : 3 13 T 1 4 -1 3 34 3

IrLro TUIxC olidll CIITIL 1% 1= CONS LI Utcu alid dpPpIiITu

accordingly by or against i class

orders+
(1) Bgfg:g ggtgxm;nlng xhether to certlfv a_class the court

eci oti ade by any nartv under Rules 12 or
‘56 if the court concludes that decision will promote the

{A) <> determineing the4 couréé df proceedings or
prescrlbgtng measures to prevent undue repetltlon\
or compllcatlon in the present;ngatton—of evidence
orAargument,

(n)-f%f requlrging for—the—protectton—cf to protect the
’ members of the ‘class or otherw1se for the fair
conduct of the actlon, that notlce be—directed to

7
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217

218

219

220 .

221
222
223
224
225
226

227
228

229
230
231
232

233

234
235
236

237

238
239
240
241
242

243
244

some or all of—the members of;
Lii) any step in the action; Tor—of
Liii) the proposed extent of the jﬁdgmenti 7 or of

{iv) the members' opportunity - of—the—members to
signify whether .they consider the
representation fair and adequate, to intervene

and present claims or defenses, or to.

otherwise come into the action, or to be

luded £ included in the class:

(C) 13y imposeing conditions on the representative -

.parties¢_glg§§_mgmhgx§+ or on intervenors;

(D} <4) requireing that the pleadings be amended to

eliminate therefrom allegations as—to about
represehtation of absent persons, and that the

action proceed accordingly;
(E) 5y dealiny with similar procedural matters.

(3) The—orders An order under subdivision (d)(2) may be
combined with an order under Rule 167 and may be altered

or amended as—may—bedesirable—fromtime—to—time.

(e) Dismissal or and Compromise.

{2) An c¥ass action certified as a class action shall not be

dismissed or compromised without the approval of the

8
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256
257
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262

court, and notice of the a ' proposed dismissal or
compromise shall be given to all members of the class in

)

such manner as the court directs.

(3} A proposal to dismiss or compromise an action certified as

a class action may be referred to a magistrate judge or

a vperson specially appointed for an independent

ect‘ | e‘c urt

o

Appeals., A court of abneals may in its dlscretlon permit an

appeal from an order of a.district court dgranting or denying

a reguest f£&F class action certification under this rule if
gpp;;gg;;_n_;g_mgﬂg_;g_lt_y1th1n ten davs after entry of the
order. _An appeal does not stay nroceedlnqs in the d1§L:;g§
court unless the dlstrlct 1udae or . the court of anneals S0
orders. |
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Draft Rule Deleting Public Values from (b)(3)

This version deletes consideration of the public interest from
the "Jjust ain’'t worth it" calculation of subdivision (b)(3) Factor
(G).

The concerns that bear on this question were explored at the
November meeting. ~ o

The arguments for considering -public interest are
straightforward. Rule 23(b)(3) has become an important means of
enforcing -the policies that underlie much contemporary social
legislation. ' Public enforcement agencies frequently 1lack the
resources necessary to achieve ‘desirable levels of enforcenment.
Without class actions, wrongdoers can profit from their violations.
Small injuries may be inflicted on thousands or even millions of
people, who individually have no effective means of redress. If a
court is to be authorized to consider the perhaps trivial nature of
the individual recovery that may be effected by a class victory on
the merits, it also must be authorized to consider the public
interests that may require enforcement notwithstanding the lack of
any meaningful private benefit, o

The countervailing arguments are equally straightforward. The .
first set .of arguments, detailed in the draft Committee Note,
emphasizes the view that adversary litigation is a legitimate means
of . administering social policy only when justified by explicit
statute or by the need to redress private injury. We do not
recognize citizen standing to compel lawful behavior by renegade
public officials — indeed, Article III forbids it. We should not
establish a roving Rule 23 commission that authorizes class counsel
to enforce the law against private wrongdoers. The second set of
arguments rests on the difficulty of measuring the relative
importance of the public' values enshrined in different laws. On .
this view, it is not appropriate for Article III judges to presume
to discriminate among the policies that animate various provisions
of the Constitution, statutes, administrative regulations, and
decisional law. The most that judges should undertake is to
determine whether the costs and burdens of class litigation are
justified by the objective cash value and subjective intrinsic
value of the relief available to actual class members.
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ﬁule 23. CIaSQ'Actioné (Draft Reducing Notice Needs)

(a) Prerequisites. One or more members of a class may sue or be
sued as representative parties on behalf of all onty if — with

, e rencc . £ 1ed for oI
- ion treatment — |

(1) the class—is mgmngs_gﬁg SO numerous that joihder of all
mgmhg:a is, 1mpract1cable *

(2) there are 'questions of law or fact common to the class7

(3) the—c&atnﬁr1nr1kﬁ&ﬁnnnr1ﬁFﬂﬂma—representattve—parttes~are
typxcai: of —the—cizims -or——defenses Lhe__rgnr.gs_e.nmue
partles__pgslxlgns_txplfx_thgsg of the class7; and

(4) the-representatlve parties and_;hg;:_g;;gxngya will fairly
and adequately d;sghargg_;hg_ﬁldnglary_dntx,tg protect
the 1nterests of the all_pgrsgns_xhllg_mgmhgns of the

An action may be maintained gg:;;f;gd as a class actlon if the
prerequisites of subd1v151on (a) are satisfied, and in
add1t10n°

(1) the p;osecution - of separate actions by or against
jndividual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the cléss whrich that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
the class which that would as a practical matter be
dispositive of the interests of the other members
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not parties to the adjudications or substantially impair or impede:

their ability to protect their interests; or

5o (2) the—p.arty_oppcs.rng_the_c}ass_ms_m - : ed_mfmd_to_act&

maktng—approprtate f1na1 1njunct1ve gr_deglaratgrz relief

or—correspondtng—deciaratory—reitef maz_he_approprlate

w1th respect to the class as a whole, or

(3) the court. finds (1) that the questions of law or fact
'~ common to the certified class members—of—the—ciass
predomlnate over any— individual questions affecting-onty

tndrvtdmri—memberslnc.lndﬁd_ln_the_qlas_s_acj;mim

. that a class action is superior to other available
. methods . A eCES83EY for the fair and efficient

adjudtcatton d;spgs;tlgn of the controversy, ang — 1£

 (A)  the need for class certification to accomplish

separate actions;

) the extent and nature‘_and_mamﬂxx of any related

-litigation concerning—the——controversy —already
commenced—by or—against involving class members of
2
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(4)

(D) the de51rab111ty or—undesrrabrhty of concentrating
the litigation o-f—the—ci-a-‘.ms in the. particular

forum;

(E) the likely difficulties hke-}y—to—-be—enconntered—m
the—mnagement—of ln_mgnagu.ng a class action that
will be avoided or siaqnificantly reduced if the

mganﬁ}“

(F)__the _probable success on the merlj;s__o_ﬁ_j;h_e_g_l.aﬁi
MML_QM

(@) whether the public interest in — and the private
benefits of — the probable relief to individual
litigation: ;

that could not be litigated on _a class basis or
L 3 L] ’

the court finq;_;}m;_p_e:mis_s_ixe__ioindﬁr__ihﬂlﬂ—bﬂ

included in a class, The matters pertinent to this
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91 - - matters in controversy; and .

92 . AE) the ~inefficiency or 1mnract1ca11tv of separate
93 ’ actlons to resolve the controversy: or

94

95

96

97. . ... subdivision (b)(3) or (b)(4).

98 (c) Deternunat:.on by Order Whether class Action to Be Ha-:rntttned
99 Certified; Notice m_mmmw& Judgment; Zctions
100 mﬂd——f'trtta-ﬁy—n—ehss—m mumu_gﬂgug“"
101 - Subclasses.

102 (1) As—so‘mprmrmbi‘E“after‘the—comncement—ofmctm
103 bmﬂght’aﬁ“cmsmﬁmmmﬁi—dmme—by \

104

105

106

107

108 -

109

110

111 . ’ (A) An order certifying a class action must describe the
112 N la; , .' ‘ i ‘ ifi ivi y
114 ‘ ' [putative] members may_ elect to be excluded from
11s ; - the class, When a class is certified under

116 " sibdivision (b) (4) ‘the order must state when, I :
117 ' and under what conditions [putative] members may
118 ' s - elect to be included in the class; the conditions’
119 - of inclusion may include a requirement that class
120 : Co T b ~‘ ‘bear a £ ir st _of litigation expenses K
121 "+ dncurred by the representative parties, |
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(B) An order under this subdivision may "pe [is]
condltlonal, and may be altered or amended before
the—dec:sxon—on—the—mer1ts ﬁ;nal_;udgmen;

A\

{2) 151 When orderlnq certlflcatlon of a class action under

;hls_;ule. the court shall dlrect that aDDronrlatg

rlqht “to elect to be excluded__fxgm__a__glgss
‘certlfled under subd1v151on (b) (3), the_rlghL_LQ
‘elect to be 1ncluded 1n a class certlfled under

subdivision (b) (4)., and the potential consequences

illlIn any class action matntarned certified under
subdivision (b)(3), ‘the court shall direct to

the members of the class the best notice
Apracticable under the circumstances, including
individual notice: to all members who can be
1dent1f1ed through reasonable effort{, but

claims.] The notice shall advise each member

5
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>who does notwrequest exclu51on may, if the

”member de51res, enter an appearance through

counsel

4iii) Tn anvy clasL‘—aszti.Qn___c_ent_iti_e_d_unqﬂ

‘ e tificati

(3) Whether or not favorable to the class,

{A) The judgment in an action maintaimed certified as a
class action under subdivision (b) (1) or by (2)7
: 7 shall

include and descrlbe those whom the court finds to‘

be members of the class+;

{B) The judgment in an action maintained certified as a
‘ class action under subdivision (b) (3) 7—whether—onr

not——faVorabie—~to——thef—ciassT shall include and

specify or describe those to whonm the notice
provided in subdivision (c)(2)(A) (ii) was directed,

and who have not requested exclusion, and whom the:
court finds to be members of the class+; and

(€) The judgment in an action certified as a_class

hose who elected to be Included in the o1 .

ro s sarlier isnissed fren the o

(4) When——approprtate——fkr An action may be. brought——or

marintxined gez;;f;gd as a class action —

6

any member
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186ﬂ TR - AA)  with respect | to partlcular claims, defenses, or
i87. . - _ .issues; or-

188 ‘ . (é) u \,laab lllGY‘ Uc u.I-V.LuC\.ll .LIILU DUWLGDDCD auu. CC\UII
189 ' ( auuu;.ab:: \.Lcauuu aa A plaaa, and—the—provisions—of
190 ’ o th'Iﬁ .Lu;.c: ahg 11 Lut:u be—construed—and G}_J}_JJ.J.uU;‘
191 - ‘ ; accordrngi:y pLg_r__a.ngn_&t__mlllS_lp_l_e__Qléi—eS—Qr
192 ‘ Wmmm_mmwm&mm
193 of subdivision (a)(1).

194  (d) Orders in conduct of Class Actions. .in—tﬁe—conduct—of—actrons,
195 hich—this— | -—the—co ;
196 orders+t

197 (1) Before determining whether to certify a class the court
198 . may decide a motion made by any party under Rules 12 or
199 6 if the : ision wi

200 - oo fair and efficient adjudication of the controversy and
201 - . mwsundgs_dslm ‘

202 (2) As a class actioﬁ:proqresses. tpe_ggnrt_max_mgke_grﬁers
203 that: S

204 oo LAL -frr determlnetng the course of ‘proceedings or
205 - prescrlbetng measures to prevent undue repetition .
206 ' _L: i, or compllcatlon 1n the presentlngatton—of evidence
207 - / “ or argument*

208 ) 131{2% requireing, for~uﬁrrmotectton—of to protect the
209 o T ‘members - of ‘the class or otherwise for the fair’
210 , conduct of the action, that notice be—directed to
211 o \, " some or all cf—the members ofL ‘
21?,uu . ,""(1) refusal to<cert1fv:anclass;

213 S (11) any step in the actlon# 7—or—of
214 , (111) the proposed extent of the judgment' 7 or of

N
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221

222

223
224
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227

228
229
230

231

232
233
234
235
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237
238
239
240
241

242
243
244

(ig) the members! opportunlty of—the—menmbers to ’

s1gn1fy whether ‘ they consider the
representatlon fair and adequate, to intervene,

and present clalms or defenses, or to

otherwise come into the action, or to be

{C) +3) imposg¢ing condltlons on the representatlve

partleswm or on 1ntervenors ;

(D) 4 requifg:'mg that the pleadings be  amended to

eliminate therefrom allegations ' as—+o about
representation of absent pereons, and that the

action proceed accordingly;
. {E). {5y dealing with similar procedural matters.
{3) The—orders An_order under subdivision (d)(2) may be
combined w1th an order under Rule 167 and may be altered

or amended as—m‘ay—be—desmbi:e—fmm—t:me——to—t:me

(e) Dismissal or and Compromise.

dlsmlssed or compromlsed w1thout the approval of the

court, and notice of +the 4 proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs. o
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, Draft Reducing NoticekComplications‘
This draft makes two changes in the notice prov151ons of
subd1v1s1on (c). :

(c)(1)(A) is changed by deleting the draft requirement that

class members be allowed to opt out of any settlement if the class
is certified only for purposes of ' settlement. This requirement

would have little effect, and could create some mlschlef, if the
terms of a. proposed settlement are known :‘whenj the .class .is first

certified and notice is given. It would be more 1mportant and

could prove more dangerous to the. settlementﬂ rocess,; if the terms

of a. proposed settlement»are first: announced‘afterlexplratlon of
the initial opt-out perlod., Exten51on of the opportunlty to opt
out 'also could" ‘aggravate the pressures “that ' surround the

determination ;whether a . settlement class; can. be .certified under,
subd1v151on (b)(l) on a "limited funds"‘theory. A, court might-

still choose to.'condition approval of settlement on recognltlon of
a second right to opt out, a matter discussed in,jone of the
alternative forms of the draft Note on subdivision' (e).

(c)(2)(A) is changed by deleting the provision that would
allow the court to order a defendant to advance part or all of the
expense of notlfylng a - pla1nt1ff class if it finds a strong
probablllty that the class will win on the merlts. This deletion
reflects the prospect that the Committee will decide to diminish
the role played by predictions on the merits in dec1d1ng on (b)(3)

certification. Even if the stronger form of item (111) is retalned,
in (b)(3), however, this expense-of-notlce prov1s1on may generate

more controversy than it is worth.
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Rule 23. Class Actions (Draft without settlement classes)

(a) Prerequisites. One or more members of a class may sue or be
sued as representative parties on behalf of all onty if_— with

s ! ) . , 'y I .
;g_?gg;_;g_;hg_gl%im§+Tggﬁgn§g§*_gx_;§§g§§_ggx;lﬁlgg_fg:_glg§§

(1) the class—is members are so numerous that joindér of all
nembers is impracticablej;

(2) there are questions of law or fact common to\the class7;

(3) the—c%&imS—0r—defenses—of—the~representative—parties—are
vt cat—of—t] A : , sentati
parties' positions typify those of the classy; and

(4) the represéntative parties and their attorneys will fairly
and adequately discharge the fiduciary duty to protect
the interests of the gll_p§x§gn§_yn;l§_mgmpg;§ of the

An action may be maintained ggr;lﬁlgd as. a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against
‘individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class which that would
establish incompatible standards of conduct for the
party opposing the class, or

(B) adjudications with respect to individual members of
the class which fhat would as a practical matter be
dispositive of the interests of the other members
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! 30 not partles to the adjudications or substantlally impair or 1mpede‘

| 31 their ability .to .protect their 1nterests, or.
32 (2) the—p&rty—oppostng—the—ci:ass—has—acted—or—refused—to—act

i 33 xtiy—appicable—to— . ‘

IETY te £ine} dnjotive ar deglaratory rellet
35 etref may be appropriate
36 w1th respect to the class as.a whole‘\or
37 (3) the ‘court flnds i) that the questlons of law or factJ
38 common to the certified class members—of—the—c-]:ass'
39 predomlnate over any- 1ndlyldggl questions affect1ng~oniyn
40 tndm&ua—i—members J.nc_lude_d_m_the_qliss_agtlgn Lii)
41 that a class actlon is superior .to other available
42 methods dnd. "necéess for the fair and efficient
43 adjvdtcartron dj._spo_s_ltj_gn of the controversy, and — if
44. such ~a finding is requested by a party opposing
45 certification of a class — (iii).that {the class claims_,f‘ :
46 'issues, or defenses are not insubstantial on the merits}
48 ' . s "ssh ' = i ici :
‘9 .‘!-E !]x ' l 31 : .' :l !'E' !. ],,_::
50 The matters pertinent to the Lhe_s_e fiﬁdings include: w
51 (M) the need for class certification to accomplish
52 ef i en indivi ims;
53 (B) the interest—of-members—of—the class—in—individuatly
54 . controlting——the—prosecutiom—or—defense—of "
55 I . ] 1 -] .! E . :- . 1 ] ] e l !
56 . ~”,.,,j~]. .”‘! .]‘ ' Lifi £ :'»
57’ their — inte: '! - intaini Jefendi
‘58 sepa‘r'a'te‘ actions’; o o '
59 “(c) the extent, and nature,‘_and_mgj;umj;y of any r_e_l_aj;_e_d
60 lltlgatlon concernrng——the—corﬁ:roversy~—a—lreac}y
61
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62 the—cizss;
63 (D) the desirability or—undesirability of concentrating
64 the litigation of—the——claims in the particular
65 forum;-
66 (E) the likely difficulties likelty—tobe—encountered—in
67 the—management—of in managing a class action that
68 will be avoided or significantly reduced if the .
70 means; '

71 {F) the probable success on the merits of the class
72 ims, is s enses;
73 (G) whether the public jinterest in — and the private
7‘ 1 E-! N E _— !] 1 l ] ] 3 E ! L] 1. : : ]
75 class members justify the burdens of the
76 -litigation; ox
77 (4) the court finds that permissive j'gindgz: should be
78 accomplished by allowing putative members to elect to be
79 i u i s 2t rti i
80 finding will ordinarily include:
81 {A) the nature of the controversy and the relief sought;
83 liability;
84 {C) potentijal conflicts of interest among members;
85\ L3 a (]
86 securing a final and consistent resolution of the
87 in co v : \
88 {E) the inefficiency or impracticality of separate
‘89'\ ' actions to resolve the controversy; or

3
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90 (5) t] t finds that ] tified 3 pdivisi

91 " (b)(2) should be joined with claims for individual
92 damages that are certified as a class action under
93 subdivision (b)(3) or (b)(4), ‘

94 (c) Determination by Order Whether Class Action to Be Maintained
95. . certified; Notice and Membership in Class; Judgment; Actions.
96 ' conducted—Partiaily as—elass—actions Multiple Classes and
97 &b_qlnm ‘ ‘

98 (1) As—soon—as—practicab1e—after—the—cdmmencemeﬁt—of-an—action\
99 | brought—as—a class—action—the—court—shati—determine by
100 ' . - . . . B

101

102

103

104

105

106

107

108 . ss. | i ifi subdivisi
109 \ ‘order m W a |
110 | . . [putative] members (i) may elect to be excluded
111 ‘ | ss ii i s i ertifi
112 only for settlement, may elect to be excluded from
113 any settlement approved by the court under
114 l !. . . [ ] Sﬂ ] . B l . E- 3 : X
115 | subdivision (b)(4), the order must state when, how,
116 : ‘ wha iti i embers

117 elect to be included in the class; the conditions
118 £ inclusi includ . t that cl
119 ] ] E . ] E ]! s | . ! }
120 : - incurred by the representative parties,

121 ) {B) An order under this subdivision may be [is]

4
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124
125

126

127

128

129
130
131
132
133

134

135
136

137

138

139
140

141

142
143
144
145

"146

147 -

148

149
150

151
152
153

154

(2) (A)

conditional, andfmay be altered or amended before

”u‘the—decision—on—the—merits final judgment.
SD :"o‘ !'Ei.y!/. E ] !o j

this rule, the court shall direct that appropriate

notice be given. to the class. The mnotice must

‘ ¢ to which the class has been certified, t)

right to 'elect to be excluded from a class

u ‘ ivis

‘ sghgiyigign (b) (4), and the potential consequences

defendan o advance -9f the expense o
notifying a;nlaintiff class if, under subdivision
(b) (3) (E), the court firnds a strong probability

opportunity for challenges to the claS§=~
. tificatio o tati 3 ,
‘ ervisi s ‘ ives

unse

(ii) In any class action maintaimed certified under
subdivision (b) (3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including
individual notice- to all members who can be
identified through . reasonable effort[, but
individual £ be limited t 1j

£ c] . ] if t} : ¢ individual

5
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156
157

158

159

160

161
162

163

164

165

166

167
168
169

170

171
172
173
174
175

176
177
178
179
180
181
182

183
184
185

186
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generally Smﬁi] value of individual members'

claims.] The notice shall advise each member
that (A)—the—court—wiltl—exciude—the—member

who does not request exclu51on may, if the '

member de51res enter an appearance through
counsel.

'(3) Whether or not favorable to the class,

{A) The judgment in an action maintained certified as a

class action under subdivision (b) (1) or by (2)7

whether—1nr—1nﬂr~favorabie—ﬂxr—the——ciass— shall
include and descrlbe those whom the court finds to
be members of the class+j

131 The judgment 1n an actlon matntatned gex;lf;gg as a‘

‘class action under subdivision (b) (3)7—whether—or
nmot—favorabte—to—the—ctass; shall include and
specify or describe those to whom the notice
provided in subdivision (c)(2)(A)(ii) was directed,
and who have not requested exclusion, and whom the
court finds to be members of the classw; and

[;) I] . : ! . !. !.En : ]

any member,

E
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188

189

190

191
192
193
194
195
196

197
198
199

200
201
202

203

204

205

206

207
208
209
210

211
212
213
214

215

(4) ¥wWhen—appropriate—<(A) An action ﬁay be brought—or
maintained certified as a class action —

(A) with respect to particular claims, defenses, or

issues; or

(B)‘ a—class—may—be—divided—into—subclasses—and—each

will not cause undue delay.
* ) ~
that: '

{A) +t) determineing the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the preéentingation—of evidence
or argument; ’ ‘

{B) 2y requireing, for—theprotectiomof to protect the
members of the class or otherwise for the fair
conduct of the action, that notice be—directed to
some or all of—the members of:
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216

217

218
219
220
221
222
223

224

225

226
227
228
229

230

231
232
233

234

235
236
237
238
239

240
241
242
243

244

(11) any step in the act10n+ 7—or4of
11111 the proposed extent of the judgment; + or of

{iv) the members' opportunity of—the—members to
-signify whether | they consider the
‘representatlon falr and adequate, to intervene
and present ‘clalms or defenses, or to
otherwise come into the action, or to be

(e 3¥ 1mposetng condltlons on the representatlve
partles¢_glass_mempezs+ or on intervenors;

(D) %) requ1rgrmg that the pleadings be amended to
» eliminate <therefrom allegations  as—to about
representation of absent persons, and that the

action proceed accordingly;

(E) €5) dealing with similar procedural matters.

(3) The—orders An_order under subdivision (d)(2) may be

combined with an order under Rule 167 and may be altered

or amended as—may bedesirable fromtimeto—time.

(e) Dismissal or and Compromise.

Page136

o _delet ss_issues

(2) An ctass action certified as a class action shall not be
dismissed or compromised without the approval of the
court, and notice of the a proposed dismissal or
compromise shall be given to all members of the class in
such manner as the court directs.




245

246

247
248
249
250

251

‘252

253
254
255
256
257
258
259

3 's, . . ti tified

a_ _person specially appointed for an _ independent
the prgp‘gsgd dismissal or compromise. The expenses of
the investigation and report and the fees of a _person
specially  appointed shall . be paid_ by the bartles as

armllcatlon is made to it w1th1n ten da_i_if_t_e_r_gn;r_y__gf_;h_e

order., An appeal does not stay proceedinas in thg_cl;__tr_;_c_t

court unless the district judge or thE_C_OJAIj:_QLappi_lg__gQ
Qrders.
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vsettremént,qlasggsvinJtheggpqm%ttgeﬁnbtegn‘The;current draft Note
»discusses'settlement classeés ‘at several po

Draft Rule Without Settlement Classes

This version deletes the new

(b)(3) Factor (H) that obliquely
‘recognized the legitimacy.of sett

lement classes.’ o

Deietibnmof the factor need not-foreclose any'reference to

ints. Some portions of
these discussions, could be préserved.. ' The simplest form would
state . that no attempt is made to regulate settlement class
practice, and perhaps explain that it seems too early to attempt to
capture ' the lessons of developing practice in explicit rule
provisions. -, o 0. T - '

o
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Rule 23: Minimum Changes Draft

(a)’Prefequisités‘to a Class Action. . One or more members of ‘a
class may sue or be sued as representative parties on behalf
of all only. if: S S

(1)

(2)
(3)

(4)

‘the class iS‘so1nﬁmeﬁo&é‘that‘joindef of all members is

impracticable,

‘there are questions of law .or fact gommqh to the class,

‘the clains or défenéesyqf the represéntatiﬁevparties are
‘typical of the claims or defenses of the class,.and

the representative parties will fairly and adequately
protect the interests of the class.

(B) Class Actions Maintanable. An action may be maintained as a
class action if the prerequisites of subdivision (a) are
satisfied, and in addition: ‘

(1)

(2)

(3)

the prosecution of separate actions by or against
individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect

| to individual members of the class which would
establish incompatible standards of conduct for the
party opposing the class, or ’

(B) adjudications with respect to individual members of
the class which would as a practical matter be
dispositive of the interests of the other members
not parties to the adjudications or substantially
impair or impede their ability to protect their
interests; or

the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or
corresponding declaratory relief with respect to the
class as a whole; or

the court finds that the questions of law or fact common
to the members of the class predominate over any
questions affecting only individual members, and that a
class action is superior to other available methods for
the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include:

(A) the need for class certification to accomplish
effective enforcement of individual claim :

(AB) the interest--of---members--of---the---elass——4in
individualiy-econtrelling-the prosecution-er-defense
of ractical abjlity of individual class member
to pursue their claims withou s certificatio

and their interests in maintaining or defending -
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separate actions;

(BC) the extent, and nature, and maturity of any related
7. litigation . eeneerning--+the--controversy --already

- eommeneed-by-er-againse involving class members of
the-etass; ,

(eD) the\desirability‘or undesirability of concentrating
- the litigation  of the, claims in the particular
forum; ‘ ‘

(BE) the difficulties likely to be encountered in the
 management of a class action; and

!Fi whether the probable relief to individual class

members justifies the costs and burdens of class
litigation. ? i ‘ ‘ \

(c)‘Determinatidn by Order Whether Class Action to be Maintained;
Notice; Judgment; Actions Conducted Partially as Class
Actions. ' ‘

Page 140

(1)

(2)

(3)

~As”sooﬁ'as»practicab1e after the commencement of an
action - brought as a class action, the court shall

- deternine by order whether it is to be so maintained. An

order under this subdivision may be conditional, and may
be altered or amended before the decision on the merits.

In any class action maintained under subdivision (b)(3),

the court shall direct to the members of the class the
best notice practicable under the circunstances,
including individual notice to all members who can be
jidentified through reasonable effort. The notice shall
advise each member that: '

(A) the court will exclude the member from the class if
the member so requests by a specified date;

(B) the ' judgment, ‘whether favorable or not, will
include all members who do not request exclusion;
and - '

(C) any member who does not request exclusion may, if
the member desires, enter an appearance through
counsel. )

THe judgment in an action maintained as a class action
under subdivision (b)(1)- or (b)(2), whether or not
favorable to the class, shall include and describe those
whom the court finds to be members .of the class. The
judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the
class, shall include and specify or describe those to
whom the notice provided in subdivision (c)(2) was
directed, and who have not requested exclusion, and whom
the court finds to be members of the class.




(4) WwWhen apprdpriate;
(A) an action may be brought or maintained as a class

v action with respect to particular issues, or

(B) a class may be divided. into subclasses and each
subclass treated as a class, and the provisions of
this rule shall then be construed and applied
accordingly. ‘

(d) Orders in cConduct of Actions. 1In the conduct of actions to
which this rule applies, the court may make appropriate
orders: .

(1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in
the presentation of evidence or argument; ‘

(2) requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to
some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider
the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the
action;

(3) imposing conditions on the representative parties or
intervenors:;

(4) requiring that the Pleadings be amended to eliminate
therefrom allegations as to representation of absent
persons, and that the matter proceed accordingly:

(5) dealing with similar procedural matters.

The orders may be combined with an order under Rule 16, and
may be altered or amended as may be desirable from time to
time.

(e) Dismissal or Compromise. A class action shall not be dismissed
or compromised without the approval of the court, and notice
of the proposed dismissal or compromise shall be given to all
members of the class in such manner as the court directs.

£) A als. court of appeals may in its disc etion permit a
eal f ord !

]

: ati : : : :
made to_ jt within ten days after entry of the order. an
appeal does not stay proceedings in the district court unless
the district judge or the court of appeals so orders. ‘
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE"

Rule 23. Class Actions
EERE E XS
(b) CLASS ACTIONS MAINTAINABLE. An action may be
maintained as a‘class action if the prerequisites of subdivision
(a) are satisfied, and (in addition: |
I 3
(3) the court finds that the questions of law or fact
common to the members of the class predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods for the fair and efficient adjudication of the
controversy. The matters pertiﬁent to the findings
include: |
(A) the practical Abﬂity of indiviéual class

members to pursue their claims without class

* New material is underlined. Superseded material is struck out.
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certification;: .., . -.

- defense—of class - members’ interests in

Inaintaining or defending separate actions;
(BC) the extent,-and nature, and maturity of

cany related litigation eoncerning—the

+ involving class members of-the-class;

(ED) the desirability or undesirability of

- . concentrating the litigation of the claims in the

- particular forum;

(BE) the difficulties likely to be encountered

in the management of a class action; and

(F) whether the probable relief to individual

* class members justifies the costs and burdens
* of’class litigation; or |
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FEDERAL RULES OF CIVIL PROCEDURE 3

(4)_the parties to 2 settlement request certfication

even though the requirements of subdivision ((3)]€))
might not be met for purposes of trial.

(c) DETERMINATION BY ORDER WHETHER CLASS ACTION
.TO '\BE MAINTAINED; NOTICE; 'JUDGMENT; ACTIONS
CONDUCTED‘ PARTIALLY AS CLASS ACTIONS./

(1) As—soon—as _W_hég praéticable after the
commencement of an action brought as a class action,
the court shall determine by order whether it is to be
so maintained. An order under this subdivision may
be conditional, and may be altered or amended before
the decision on the merits.

‘* % %k %k %k

(e) DISMISSAL OR COMPROMISE. A class action shall not

be dismissed -or compromised without heariﬁg and the

approval of the court, and after notice of the proposed
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4 FEDERAL RULES OF CIVIL PROCEDURE
_ dismissal or compromise shattbe has been given to all
members of the class in such manner as the court directs.

() Appeals. A court of appeals may in its discretion permit

an appeal from an order of a district court granting or denying

class action certification under this rule if application is made

to it within ten days after entry of the order. An appeal does

not stay proceedings in the district court unless the district

judge or the court of appeals so orders.

COMMITTEE NOTE

Class action practice has flourished and matured under Rule
23 as it was amended in 1966. Subdivision (b)(1) continues to
provide a familiar anchor that secures the earlier and once-central
roles of class actions. Subdivision (b)(2) has cemented the role of
class actions in enforcing a wide array of civil rights claims, and
subdivision (b)(3) classes have become one of the central means of
aggregating large numbers of small claims that would not support
individual litigation. The experience of more than three decades,
however, has shown ways in which Rule 23 can be improved. These
amendments may effect modest expansions in the availability of class
actions in some- settings, and modest restrictions in others. New
factors are added to the list of matters pertinent to determining
whether to. certify a class under subdivision (b)(3). Settlement
problems are addressed, both by confirming the propriety of

. "settlement classes” in subdivision (b)(4) and by making explicit the

ot m o
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FEDERAL RULES OF CIVIL PROCEDURE 5

need for a hearing as part of the subdmsmn (e) approval procedure.

The requirement in subdivision (c)(l) that the determination whether
to certify a ¢lass be made as soon as practicable after commencement
of an action is changed to require that the determination be made

* when practicable: 4 A néw subdivision (f) is added, establishing a

discretionary - mterlocutory appeal system for orders granting or

" denying class certification. Many of these changes. will bear on the

use of class actions as one of the tools available to accomplish
aggregation of tort claims. The AdV1sory Committee debated
extensively the question whether more adventurous changes should

" be made to address the problems 'of managing mass tort litigation,

particularly the problems that arise ‘when a ¢common course of

* conduct causes injuries that dre dispersed in time and space. At the

end, the Committée concluded that it is t00 early to ant1c1pate the

lessons that will be learned from the contmumg and rapid

development of practlce m th1s area

At the request of the Adv1sory Committee, the Federal
Judicial Center undertook an empirical study deSIgned to illuminate

-the general use of class acltlons not only in settings that capture

general attention but also'in' more routine settings. The study is
published as TE. Wﬂlgmg, L.I. Hooper, and R.J. Niemic, An
Empirical Study of Class Actions,in Four Federal District Courts:
Final Report to the Advzsory Committee on Civil Rules (1996). The

“study provided much useful’ 1nf0rmat1on that has helped shape these
) amendments Lo

- Subdivision (b)(3). Subdivision (b)(3) has been amended in
several respects. Some of the changes are des1gned to redefine the

~ role of class adjudication in ways that sharpen the distinction between

the aggregation of individual c1a1ms that would support individual

adjudication-and the aggregatlon of individual claims that would not
support individual adjudication. Current attempts by courts and

- Page 147
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lawyers to adapt Rule 23 to address the problems that arise from torts
that injure many people are reflected in part in some of these changes,

but these attempts have not matured to a point that would support.

comprehensive rulemaking.

The probablhty that a claim would support 1nd1v1dua1
litigation depends in part on the expected recovery. One of the most
important roles of certification under subdivision (b)(3) has been to

facilitate the enforcement of valid claims for small amounts. The
‘median 1nd1v1dual class-member recovery. figures reported by the

Federal Jud1cral Center study ranged from $315 to $528. These
amounts, are far below the level that would be required to support
1nd1v1dual 11t1gat10n unless perhaps in a small claims court. This
vital core, however, may branch into more troubling settings. The
mass tort cases may sweep.into .a class many members whose

. individual’ cla1ms would support 1nd1v1dual 11t1gat10n controlled by

the class member In such cases, denial of certification or careful
definition of the class may be essential to protect these plaintiffs. As
one. example, a defective product may have inflicted small property
value losses on millions of consumers reﬂectmg a-small risk of
serious 1n]ury, and also have caused serious personal injuries to a
relatively smalI number of consumers.  Class certification may be
appropnate as to the, property damage claims, but not as to the
personal injury claims. More complicated variations of this problem
may arise when different persons suffer i 1nJur1es that are similar in
type but that vary widely in extent.” A srngle course of securities
fraud, for example, may inflict on many people injuries that could not
support individual litigation and at the same time inflict on a few
people or 1nst1tutrons injuries that could readrly support individual
htlgatlon The victims, who could afford to sue alone may be ideal

- representatives if they are wrlhng to represent a class, and may be

easily able to protect their interests 1n separate litigation if a (b)(3)
class is certified. If a (b)( l) or (b)(2) class were certified, however,
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the court should consider the ﬁossibi]ity of excluding these victims
from the class definition. :

Individual litigation may affect class certification in a
different way, by shapmg the time when a substantial number of

. individual decisions illuminate the ‘natire of the class claims.

Exploration of mass tort questions. time and again led experienced
lawyers to offer the-advice that it is better.to defer class litigation
until there has been substantial experience with actual trials and
decisions in 1nd1v1dual actions. The need to wait until a class of
cldims has become "mature" seems to apply peculiarly.to claims that

" involve highly uncertain facts that may come to be better understood

over time. New and developing law may make the fact uncertainty

_ even more daunting. A claim thata widely used medical device has

caused serious side effects, for example, may not be fully understood
for many years after the first injuries are-claimed., Pre-maturity class
certification runs the risk;of mistaken decision, whether for or against
the class. This risk may be translated. into settlement terms that
reflect the uncertainty by.exacting far too much from the defendant
or according far too little to the plaintiffs.

These concerns underlie the changes made in the subdivision
(b)(3) list of matters pertinent to the findings whether the law and fact
questions common to class members predominate over individual
questions and whether a class action is superior to other available
methods for the fair and efficient adjudication of the controversy.
New factors are added to the list, and some of the or1g1na1 factors
have been reformulated. :

Subparagraph’(A) is new. 'The focus on the practical ability

“of individual class members to pursue their claims-without class

certification can either encourage or discourage class certification.
This factor discourages — but does not forbid — class certification

» Page 149




Page 150

8 FEDERAL RULES OF CIVIL PROCEDURE

when individual class members can practicably pursue individual

actions. If individual class members cannot practicably pursue
individual actrons on the other hand, this factor encourages class
certification.  This encouragement may be - offset by new
subparagraph (F) if the probable relief to individual class members is
too low to Justlfy the burdens of class litigation.

Subparagraph (B), revised from former subparagraph (A),
complements new subparagraph (A). The practical - ability of
individual class members to pursue individual actions is important
when class members have significant interests in ‘maintaining or
defending separate actions. These interests include such fundamental

- matters as choice of forum; the timing of all events from filing to

judgment; selection of coparties.and adversarres ‘the ability to gain
choice ofimore favorable law to govern the decision; control of
litigation strategy;.and litigation in a single proceeding that includes
all issues of liability and remedy These interests may require a
finding that class adjudication is not superror because it is not as fair
to class members, even though it may be more efficient for the

 judicial system in the limited sense that fewer judicial resources are

required. The right to request exclusion from a (b)(3) class does not
fully protect these interests, particulaly as to class members who
have not yet retained individual counsel at the time of class notice.
These interests of class members may be served by a variety of

"~ alternatives that may not amount to individual control of separate

litigation. ‘The alternatives, to certification of the requested class may
be certification of a different class or smaller- classes, intervention in
other pending actions, voluntary ‘joinder, and. consolidation of
individual actions — including transfer for coordinated pretrial
proceedings or transfer for consolidated trial. : °

The practical ability of individual class members to pursue
md1v1dual 11t1gat10n and their interests in maintaining separate actions
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may come into conflict when there is a significant risk that the
insurance and assets of the defendants may not be sufficient to fully
satisfy all claims growing out of a common course of events. The

"plaintiffs who might win the race to secure and enforce individual

judgments have an interest that is served at thie cost of other plaintiffs

“whose interests are defeated by exhaustion of the available assets. In

these circumstances, faimess and efficiency may require aggregation
in a way that marshals the assets for equitable distribution. This need

~may justify certification under subdivision (b)(3), or in appropriate

cases under subdivision (b)(1).. Bankruptcy proceedings may prove
a superior alternative. The decision whether to cqrtify a (b)(3) class
must rest on a judgment about the practical realities that may thwart
realization of the abstract interests that point toward separate
individual actions. | o AR

Factor (C), formerly factor (B), has been amended in several
respects. Other iitigaﬁon can be considered so long as it.is related
and involves class membets; there is no need to determine whether
the other litigation somehow concerns the same controversy. The
focus on othier litigation "already commenced” is deleted, permitting
consideration of litigation without regard to'the time of filing in
relation to the time of filing the class action. The more important
‘change authorizes consideration of the "maturity” of related litigation.
In ‘one dimenision, Matarity can refléct the need to avoid iftefering
with the progress of related litigation already well advanced toward
trial and judgment. When multiple claims arise out'of dispersed
events, however, maturity also reflects the need to support class

‘adjudication by experiencc:‘gafned’f in completed litigation of several

individual ‘claims. If the results of individual litigation begin to
converge, class adjudication may seem appropriate.  Class
adjudication may continue to be inappropriate, however, if individual

litigation continues to yield inconsistent' results, or if individual
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litigation demonstrates. that knowledge has not yet advanced far
enough to support conﬁdent decision on a.class basis.

Subparagraph .(F) has been added to subd1v1s1on (b)(3) to
effect a retrenchment in the use of class, act1ons to aggregate trivial
md1v1dual clalms If the probable rehef to individual class members
does not Just1fy the costs and burdens of class litigation,a class action
is not a superior means of eff1c1ent adJudrcatmn The near certainty
that few or no md1v1dual clalms w1ll be pursued for trivial relief does
not requrre class certrﬁcatlon . < ~

) The prospect of s1gn1ﬁcant beneﬁt to class members combines
with. the pubhc values of, enforcmg legal norms to justify the costs,
burdens, and coercive effects of class actions that otherwise satisfy
Rule 23 requirements.. If probable individual relief i is slight, however,
the core Justrﬁcatron of class enforcement fails.

\ The Value of probable 1nd1v1dua1 relief must be weighed
-against the costs. and burdens of class-act1on proceedings. No

parucular dollar figure can be used,as a threshold A smaller figure
is appropriate if issues: ofwlrab111ty can be, qu1ckly resolved without
protracted discovery or frial proceedmgs the costs of class notice are
low, and the costs of admlmsterrng and drstnbutmg the award
I gures shbuld be demanded if the legal
issues are complex or. complex proceedmgs w1ll be requ1red to
resolve the merits, 1dent1ﬁcat10n of “classl,memberst and notice will
prove costly, and d1str1but10n of the‘awardwwﬂl be expenswe Often
it'will be dlfﬁcult to measure lthese matters at the commencement of
an_action, . when 1nd1v1dually s1gn1f1cant relief 1s likely to be
demanded and the Ccosts bf class proceedmgs cannot be estimated with
any conﬁdence The opportumty to decertlfy later should not weaken

this threshold 1nqu1ry At rthe same t1m9 deceruﬁcpuon should be
il
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considered whenever the factors that seemed to justify an initial class
certification are disproved as the action is more fully developed.

Subdivision (b)(4). Subdivision (b)(4) is new. It permits
certification of a class under. subdivision (b)(3) for settlement
purposes, even though the same class mlght not be certified for trial.
Many courts have adopted the practice reflected in this new provision.
See, e.g., Weinberger v. Kendrick, 698 F.2d 61, 72-73 (2d Cir.1982);
In re Beef Industry Antitrust Litigation, 607 F.2d 167, 170-171, 173-
178 (5th Cir.1979). Some very recent decisions, however, have stated
that a class cannot be certified for settlement purposes unless the
same class would be certified for trial purposes. See Georgine v.
Amchem Products, Inc., 83 F.3d 610 (3d Cir.1996); In re General
Motors Corp. Pick-Up Truck Fuel Tank Litigation, 55 F.3d 768 (3d
Cir. 1995). This amendment is designed to resolve this newly
apparent disagreement. ‘

Although subdivision (b)(4) is formally separate, ahy class
certified under its terms is a (b)(3) class with all the incidents of a
(b)(3) class, including the subdivision (c)(2) rights to notice and to
request exclusion from the class. Subdivision (b)(4) does not speak
to the question whether a settlement class may be certified under
subdivisions (b)(1) or (b)(2). As with all parts of subdivision (b), all
of the prerequisites of subdivision (a) must be satisfied to support
certification of a (b)(4) settlement class. In addition, the
predominance and superiority requirements of subdivision (b)(3)
must be satisfied. Subdivision (b)(4) serves only to make it clear that
1mplementat10n of the factors that control certification of a (b)(3)
class is affected by the many differences between settlement and

~ litigation of class claims or defenses. Choice-of-law difficulties, for

example, may force certification of many subclasses, or even defeat
any class certification, if claims are to be litigated. Settlement can be
reached, however, on terms that surmount such difficulties. Many
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other elements are affected as well. A single court may be able to
manage settlement when litigation would require resort to many

courts. And, perhaps most important, settlement may prove far

superior to litigation in devising comprehensive solutions to large-
scale problems that defy ready disposition by traditional adversary
litigation. Important benefits may be provided for those who,
knowing of the class setflement and the opportunity to opt out, prefer
to participate in the class judgment and avoid the costs of individual
litigation. * T T o ‘

‘For all the ‘poten‘tial benefits, settlement classes also pose
special risks. The ‘court’s Rule 23(e) obligation'to review and
approve a class settlement commonly must surmount the
informational difficulties that arise when the major adversaries join
forces as proponents of ,phéir”settlement agreement.  Objectors
frequently appearto reduce these difficulties, but it may be difficult
for objectors to obtain the information required for a fully informed
challenge. The reassurance provided by official adjudication is
missing. These difficulties may seem especially troubling if the class
would not have been certified for litigation, or was. shaped by a

settlement agreement worked out even before the action was filed.

 These \competing forces are reconciled by recognizing the
legitimacy of settlement classes but increasing the protections
afforded to class members. Certification of a settlement class under
(b)(4) is authorized only on feQuest of parties who have reached a
settlement. Certification is not authorized simply to assist parties
w‘ho;are interested in exploring settlement, not even when they
represent that they are close to agreement and that clear definition of
a class would fa;cilitate‘ final agreement. 'Certification before
settlement might exert untoward pressire to reach agreement, and
might increase the risk that the certification could be transformed into
certification of a trial class without adequate reconsideration. These

TRt A% B B W ot P,

e S Tt i g P b o s, o T S e P R e Ao




o s SR e e e

e e el e e 4w
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pretections cannot be circumvented by attempting to certify a
settlement class directly under subdivision (b)(3) without regard to

the limits imposed by (b)(4).

'Notice and the right to opt out provide the central means of
protecting settlement class members urider subdivision (b)(3), but the
court also must-take particular care in applying some of Rule 23’s
requirements. As to notice, the Federal Judicial Center study suggests
that notices of settlement do not always provide the clear and succinct
information that must be provided to support meaningful decisions

“whether to obJect to the settlement or — if the class is certified under

subdivision (b)(3) ~— _ whether to request exclusion. One of the most
important contnbutlons a court can make is to ensure that the notice
fairly describes the litigation and the terms of the settlement.
Definition of the class also must be approached with care, lest the
attractions of settlement lead t0o easily to an over-broad. definition.

- Particular care should be taken to.ensure that there are no disabling

conflicts of interests among people who are urged.to form a single
class. If the case presents facts or law. that are unsettled and that are
likely to be litigated in individual actions, it may be better to postpone
any class certification until experience with individual actions yields
sufficient information to_support a wise settlement and effecttve
review of the settlement.

Subdivision (c) The requ1rement that the court determme
whether to certify a class "as soon as practicable after, commencement
of an action” is amended to provide for certification "when
practicable."

The Federal judicial Center study showed maﬁy cases in

which it was doubtful whether determination of the class-action
question was made as soon as practicable after commencement of the
action. This result occurred even in districts with local rules

)
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requiring determination within a specified period. These practices

may reflect the dominance of practicability as a pragmatic concept

that effectively has translated "as soon as" to0 mean "when." The
amendment makes this approach secure, and supports the changes
made in subdivision' (b)(3) and the addition of subdivision (b)(4).
Significant pfeliininafj preparation may be required in a (b)(3) action,
for example, to appraise the factors identified in new or amended
subparagraphs (A), (B), (C), and (F). These and similar inquiries
should not be made under. pressure of an early certification
requirement.  Certification’ of a -settlement. class under new
subdivision (b)(4) cannot happen until the parties have reached a
settlement agreement, and there should not be any pressure to reach

settlement “as soon as practicable.”

Amendment of the "as soon as practicable” requirement also
confirms the'common practice of ruling on motions to dismiss or for
summary judginent before the class certification decision. A few
courts have feared. that this useful practice is inconsistent with the "as

soon as practicable” requirement, |

Subdivision (e). Subdivision (e) is amended to confirm the
common practice - of -holding hearings as part of ‘the process of
approving dismissal or compromise of a class action. The judicial
responsibility to the-class is heavy. The ‘parties to the settlement
cease to be-adversaries in presenting the settlement for approval, and
objectors may find it difficult to command the information or
resources necessary for effe‘éti\fr]e:opposition.‘ These! problems may be
exacerbated when a proposed settlement is presented at, or close to
the beginning, of the action. A hearing should be held to explore a
proposed settlement even if the, proponents seek to waive the hearing

and no objectors have appeared. 3‘
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FEDERAL RULES OF CIVIL PROCEDURE 15

Subdivision (f). . - This permissive interlocutory appeal’
provision is adopted under the power conferred by 28 U.S.C. §
1292(¢). Appeal from an order granting or denying class certification -

is permitted in the sole discretion of the court of appeals ‘No other

type of Rule 23 order is covered by.this prov1s10n Tt is designed on -
the model of §1292(b), relying in many ways-on the jurisprudence’

that has developed around § 1292(b) to reduce the potenual costs of
interlocutory appeals. - At the same time, subd1v1s1on (f) departs from

§ 1292(b) in two significant ways. It does not require that the district

court certify the certification ruling for appeal, although the*district

court often can assist the. parties and court of appeals by offering -

advice on the desirability of appeal.. And it does not include the
potentially limiting requirements of'§ 1292(b) that'the district court
order "inyolve[] a controlling question of law as to which there is
substantial ground. for difference of, opinion and that an immediate
appeal from ' the order: may matenally advance Lhe ultimate
termination, of the 11t1gat10n AR b e

| Perm1ssmn to appeal should be granted w1th restraint.. The
Federal Judicial Center study supports the view that many suits with
class action allegations present familiar and almostroutine issues that

are no more worthy of immediate . appeal than - thany other.

interlocutory. rulings. Yet several concerns ]ustlfy expansion of

present opportunities to' appeal An order denying certification may -

confront the plamuff with a situationin which the only sure path to

appellate réview is by proceeding to final Judgment on the merits.of -

an individual claim that; stariding alone;'is far smaller than the costs

of litigation. ‘An-order granting. cert1ﬁcat10n on the other hand, may\

force a defendant to settle rather than incur the' costs of defending a

class action and run the risk of potentially riinous liability. ‘These -
concerns can be met at low cost by establishing in the court of appeals -

a discretionary power to grant interlocutory review in cases that show
appeal-worthy certification issues.
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The expansion of appeal opportunities effected by subdivision
(f) is modest. Court-of appeals discretion is as broad as under §
1292(b). Permission to appeal may be granted or denied on the basis
of any consideration  that the court. of appeals finds persuasive.
Permission is most likely to be granted when the certification decision
turns on a novel or unsettled question of law, or when, as a practical
matter, the decision on certification is likely'dispositive of the
litigation. Such questions are most likely to arise during the early
years of experience. with new class-action provisions as they may be
adopted into Rule 23 or enacted by legislation. |  Permission almost
always will be denied when the certification decision turns on case-
spe01ﬁc matters of fact and district court discretion.

The district. court, havmg worked through the certification
decision, often will be able to' 'provide cogent advice on the factors
that bear on the decision whether to permit appeal. This advice can
be particularly valuable if the certlﬁcatlon decision is tentative. Even
as to a firm certification decision, a statement of reasons bearing on
the probable benefits and costs of immediate appeal can help focus
the court of appeals decision, and may persuade the disappointed
party that an attempt to appeal would be fruitless.

The 10-day period for seeking permission to appeal is
designed to reduce the risk: that attempted appeals will disrupt
continuing proceedings. It is éxpected that the courts of appeals will
act quickly in making the preliminary determination whether to
permit appeal. Permission to appeal does not stay trial court
proceedings. A stay should be sought first from the trial court. If the
trial court refuses a stay, its action and any explanation of its views
should weigh heavily with the court of appeals.’

Appellate Rule 5 has been modified to establish the procedure
for petitioning for leave to appeal under subdivision (f).
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ADVISORY COMMITTEE ON THE CIVIL RULES
JUDICIAL CONFERENCE OF THE UNITED STATES
' OFFICE OF THE REPORTER
DUKE UNIVERSITY SCHOOL OF LAW
TOWERVIEW AT SCIENCE DRIVE
Duriiam NC 27706

MINUTES

MEETING OF NOVEMBER 29-DECEMEER 1, 1999
DURHAM, NORTH CAROLINA ~

Present: Bertelsman (Standing Committee), Brazil, Eldridge (FIC) Holbrook, Leonard
(representing -clerks and magistrates); Linder, Macklin (AO), Miller, Hnatowski (AO),
Nordenberg, Pfaelzer, Phillips, Pointer, Powers, Stevens, Willging (FIC), Williams (FIC),
Winter, Womack (ACTL), and Zimmerman. )

Chairman Pointer called the meeting to order at 9 AM. Introductions of those present
occurred first. The Chair called attention to the rules of the Judicial Conference Committee
bearing on meetings and memberships 6f committees. Members were cautioned not to speak
against policy of Judicial Conference without. appropriate disclaimer. Mr. Macklin also
commented on the policy, emphasizing the expectation that members will be rotated. He also
pointed out the Marshals' Service would be present throughout the meeting.

Chairman Pointer called attention to Judge Keeton's memorandum as new chair of the

‘Standing Committee. Judge Keeton hopes to emphasize positive incentives in tules. Chairman

Pointer also reported that the Committee's recommendations on revisions approved at the last
meeting in New York have been substantially approved by the Standing Committee, and was
also approved by the Judicial Conference. They now pend in the Supreme Court and will,
unless derailed, will become effective on December 1, 1991. Chairman Pointer and the
Reporter noted that there was some concern among the representatives of international litigants
about the draft of Rule 26(a) as it emerged from the Standing Committee. It was also noted that
the gender-neutralized Forms as amended were turned down by the Standing Committee.

Chairman Pointer noted that Rules 30 and 56 had been withdrawn by this committee
and the Reporter noted that Rule 38 had also been withdrawn by the Standing Committee. The
revision had been prompted. by the Local Rules Project, but the Standing Committee regarded
the resolution of the issue fo be incorrect and wanted a draft coming out the other way.

There was general discussion about the time lag in rulemaking. It was observed that the
time lag, turnover, and learning time for members create a serious problem about the quality of
the committee's work. Justice Zimmerman observed that the turnover schedule was not
realistic. There was general agreement and assent to the suggestion of Mr. Macklin that the
chair raise the issue with the Chief Justice.
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It was agreed to take up Rule 23 to enlarge the opportunity for mass tort litigation, to

provide for defendant class actions, pethaps to specify the fiduciary duties of the class

_ representative, and to consider the ABA Litigation Section report. Mr. Macklin urged moving
forward promptly with this.- ) ’

% % % %k %k
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ADVISORY COMMITTEE ON THE CIVIL RULES
JUDICIAL CONFERENCE OF THE UNITED STATES
OFFICE OF THE REPORTER
Duke UNIVERSITY SCHOOL OF Law
TOWERVIEW AT SCIENCE DRIVE
) DurHAM NC 27706

91 9-684-5593 919-489-8668 (50omE) Fax: 919-684-3417

April 8, 1991

MINUTES
MEETING OF THE COMMITTEE
FEBRUARY 21-23, 1991
NEW ORLEANS, LOIHSIANA

Present: Bertelsman, Brazil, Carrington (Reporter), Holbrook, Keeton, Linder,
Miller, Nordenberg, Pfaelzer, Phillips, Pointer (Chair), Powers, Stevens, Winter,

Zimmerman.

Observers: Hnatowski (AO), Wiggins (FIO), Wwillging (WIC), Womack
(ACTL)

The Committee met briefly on the moming of Thursday, February 21, prior to
the public hearing on Rule 11.  Materials and comments .were distributed and the
agenda for the meeting was discussed. The Committee then adjourned to the hearing

- room for the public hearing, which concluded at 4:30 PM.

The Committee also met briefly following the public hearing and reviewed some
of the material distributed during the day. A few reactions to the discussion were
recorded. Professor Miller expressed the view that some improvements could be made
in the rule. ‘Discussion focussed on the use of fee-shifting as the sanction of choice.
Professor Miller reported that it' was not intended in 1983 that fee-shifting should be
normative. Judge Bertelsman and Justice Zimmerman expressed concern about the
chilling effect of the horrendously large fee shift. Judge Winter noted that those who
cause large fees are engaged in extortion and ought to clean up the mess they make.
Judge Brazil voiced concern about the Rules Enabling Act. '

Justice Zimmerman expressed concern about the standard, observing that the

problem law in fee-shifting on cases that are not frivolous but merely losers. Professor .

Miller urged that consideration be given to comprehensive review of all the sanctions
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Discussion turned to Rule 23. Judge Pointer reported that the draft came from
the Asbestos Task Force and the Litigation Section. He also called attention to the NY
State Bar group's concern about defendant classes. It was agreed to circulate the
present draft even though the Committee has not yet-considered. Judge Brazil was
concerned that the Committee might dilute the quality of the response if too much
material is considered at once. Judge Winter thought that no one needed to promise
action at May, but that circulation of Rule 23 could do no harm. It was agreed that the
May agenda would commence with discovery, Rule 11, Rules 54-56-58, and Rule 23
would be discussed if there was time. Judge Bertelsman, on the other hand,
emphasized the need for action on Rule 23, ,‘
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ADVISORY COMMITTEE ON THE CIVIL RULES
JUDICIAL CONFERENCE OF THE UNITED STATES
‘ OFFICE OF THE REPORTER

DUKE UNIVERSITY SCHOOL OF LAW
TOWERVIEW AT SCIENCE DRIVE
DURHAM NC 27706

919~684-5593 919-489-8668 FAX: 919-684-3417
' (HOME) '

MINUTES OF MEETING, LOS ANGELES, NOVEMBER 22, 1991 "

Present were Bertelsman (Standing Committee), Brazil,
carrington (Reporter), Cooper, Keeton (Standing Committee),
Linder, Nordenberg, Phillips, Pointer (Chair), Powers,

Spaniol (A0), Wiggins (FJC), Willging (FJC), Winter, Womack
(ACTL) and unnamed members of the public.

The Committee first briefly discussed the degree of
revision in a rule requiring republication. It was agreed
that revisions that are "between what exists and what is
proposed for comment" could be adopted without further
republication.

It was agreed that further hearings would be conducted
at Atlanta on February 19 and 20, and that the committee
would meet for a fully day on February 21 to review the
hearings and comments.

It was agreed that the spring meeting would be April
13-14 in Washington.

In reviewing the hearing of the previous day, the
Committee discussed the differences between its proposal and
the present rule of the Central District of california.
Judge Bertelsman argued that the duty to produce the smoking
gun gave rise to most of the difficulties people were having
with vague pleadings. Judge Pointer noted that the reason
for  the broader rule was that a narrower disclosure "
requirement would merely lead to a broad interrogatory
asking for "smoking guns." Judge Brazil noted that the
purpose. was to get core ‘information out early to help with
scheduling orders and settlement.

Judge Stevens expressed his continuing concern about
the timing of disclosure. The provision for early by one
side was also identified as one not free of possible
difficulty. Judge Brazil suggested this problem could be
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Attention turned to Rule 23. ACTL had raised some
questions, but was essentially favorable to the draft
circulated for informal comment. The problem of defendant
Classes was considered; should there be a class where there
is no willing representative? Judge Brazil noted that this
‘gave the power to the named party to defeat the class
proceeding at will. Judge Keeton raised the question
whether it was the party or the counsel who ought to be
willing. ACTL also raised the question whether conditions
should be imposed on opting in.

The Reporter presented more generally the problem of
the faithfulness of representatives of plaintiff classes
discussed in the memorandum circulated to the committee. It
was tentatively agreed that pre-discovery bidding was too
risky and likely to produce collusion. The secondary form
of auctioning the representation was regarded as more
feasible. Judge Winter emphasized the results of Janet
Alexander’s work showing no correlation between merits and
settlement values as indications that there is a need to
discourage groundless cases and reward bad ones; none of the
Reporter’s proposed remedies did much to discourage bad

‘cases.' . It was agreed that consideration should be given to .

further controls on settlement or on the qualifications of
representatives to deal with the fiduciary problen. Judge
Pointer noted that opposition to settlement was not rare.

He also noted the similarity to motions to transfer a case
to another district, there being a conflict of interest on
the part of the judge. Judge Brazil noted that although the
judge might be willing to be an inquisitor, the complexity
of the case would prevent that. Judge Pointer thought a
smell test might be operative. Judge Stevens thought there
. were times when one might have suspicions but no basis for
pursuing them. Judge Brazil thought that if there is to be
a.guardian ad litem, it would be better to appoint before
the settlement is achieved. Judge Pointer thought that the
guardian ad litem is sometimes useful, but should not be
imposed in every case. Judge Keeton thought that a master
might: be more useful than a guardian ad litem. Judge Winter
asked how any of the alternatives would play out in an Agent
Orange situation, typified by weak showing ori causation,
where the settlement was either grossly excessive or grossly
inadequate, but we can’t tell which. Judge Pointer thought
that in the absence of cause, the court might as well give a
little something to all Viet Nam veterans. He urged that
the powers are available to deal with the problem, but
generally the court lacks the information on which to act
wisely. Judge Brazil thought that if the rule is to be
revised, the problem of faithfulness should be addressed.
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Conversation returned to the possible requirement of
willingness on the part of a defendant class representative.
After discussion, it was agreed that the matter merited
further consideration.

Judge Pointer called attention to the main purpose of
the draft was to eliminate the distinctions in 23(b). No
one objected to this aim. The Reporter suggested possible
deletion of the typicality requirement in (a), but it was
thought that the requirement was worth retaining. Judge
Keeton cautioned that no changes ought add to the burden of
administering the rule. Judge Pointer noted that the.
present draft was based on the Uniform Act and the draft
prepared by the Litigation Section in 1983. Judge Brazil
asked whether the aim was to increase flexibility. Judge
pointer affirmed that this was the aim. ‘

The possibility of increasing appellate review of the
class action determinations was discussed. The Reporter was
directed to call attention of the Appellate Rules Reporter
to this proposal. Professor Cooper noted that the proposal
would revive the death-knell or reverse death-knell”
doctrines.

Dean Nordenberg pointed to the relation between the
notice requirement and the opt-in feature. It was suggested
that lines 53-66 of the draft should be broken into two
sentences. Judge Winter asked about the time limit on
opting out after a settlement.

Tt was observed that the effect of the reform may be to
impose more discretion in the district court. Judge Pointer
emphasized that appellate review should channel discretion
and protect against bad settlements resulting: from the.
intimidating effect of a class action determination. The
Reporter asked whether there should be a findings and
conclusions requirement to provide a basis for the appellate
review contemplated. Judge Brazil asked whether
interlocutory appeal would freeze the lower court
proceeding. Judge Pointer assured the committee that it
would not unless the court of appeals so ordered. The
suggestion was made that such issues wight be sent to the
transfer panel under Section 1407, but resistance was vciced
to that proposal. .

Judge Brazil urged that the present draft be cirdulated
to scholars and lawyers.

Attention turned to the issue of public access to
discovery material. The Reporter reviewed efforts toc amend

)

Rule 5 regarding the filing requirement for discovery

* %k %k ¥ %k
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Discussion briefly returned to Rule 23 and possible
changes in the draft to be circulated. It was agreed that
something 'should be added to. the draft to evoke comment on
the problem of investigating settlements

The meeting adjourned at‘4:30 PM.

Paul D. Carrington
Reporter
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DRAFT

November 12-14, 1992

MINUTES )

Advisory Committee on Civil Rules

The Advisory Committee on Civil Rules met on November 12, 13,
and 14, 1992, at the Westin Hotel, Denver, Colorado. The meeting
was attended by Judge Sam C. Pointer, Chairman, and committee
members Judge Wayne D. Brazil; Carol J. Hansen Fines, Esq: Chief
Justice Richard W. Holmes; Dennis G. Linder, Esq.i Dean -Mark A.
Nordenberg; and Judge Joseph E. Stevens, Jr. Judge William O.
Bertelsman, Liaison Member from the Standing Committee on Rules of
Practice and Procedure, and Judge Robert E. Keeton, Chairman of the
Standing Committee, also attended. Also present were Peter MccCabe,
Joseph A. Spaniol, and John K. Rabiej of the Administrative Office
of the United States Courts; Joe Cecil of the Federal Judicial
Center: Ted Hurt of the Department of Justice; Bryan Garner, Esqg.,
of LawProse, consultant to the Standing Committee Style
Subcommittee; and Edward H. Cooper, Reporter. Observers included’
Tripp Baltz, Alfred W. Cortese, Jr., and Joseph Womack.

The meeting began with a report on the progress of the
recommendations that were submitted by the Advisory Committee to

. the Standing Committee at its June, 1992, meeting. The Standing

Committee determined to hold Evidence Rule 702 for review by the
reconstituted Advisory Committee on Evidence Rules, and made
changes to Civil Rule 11 and some portions of Civil Rule 26. Civil
Rules 83 and 84 were held back to provide an opportunity to achieve
uniformity in the ' parallel subnissions by several advisory
committees. With these modifications, the recommendations of the
Advisory Committee were submitted to the Judicial Conference. The
Judicial Conference made changes in the Civil Rule 4 provisions
affecting waiver of service by foreign defendants and determined
not to send Civil Rule 56 to the Supreme Court. With these
changes, the recommendations have been submitted to the Supreme
Court.

Civil Rules 83, 84
Rules 83 and 84 were held back by the Standing Committee at
its June meeting -to seek uniform language for the parallel rules
submitted by different advisory committees.

Rule 84 was discussed first. It was agreed that the draft,
with changes in style to conform to the style system being
developed by the Style Subcommittee of the Standing Committee, was
in proper form for submission to the Standing Committee. The
Chairman and Reporter were authorized to negotiate changes in
language if -appropriate to conform with the versions reported by
other committees. ’

Discussion of Rule 83 focused first on subdivision (d4d).
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Rule 23

. The proposal to revise Rule ' 23 has received brief
consideration by the Committee over the last year. The proposal
would 'eliminate the present sharp distinctions between class
~actions certified under paragraphs (1), (2), and (3) of Rule 23(b),
bringing these paragraphs togethér as considerations to be
evaluated in determining whether to certify a class. This melding
would directly affect the provisions for opting out and for notice
to class members. The opt-out provision would be supplemented by
@ provision for opting in; the court could determine whether to
‘permit opting out in any form of c¢lass action, Gr whether to limit
the class to those who opt in. Explicit conditions could be
imposed on the opportunity to opt out or in. A common approach to
notice would be taken to all .class actions, authorizing
consideration of the expense and difficulties of providing actual
notice and of the extent of the adverse consequences that might
follow failure to accomplish actual notice. The proposal would
make explicit the power to certify a class limited to one or more
common issues, but would not address more directly the question of
. class action treatment of mass tort cases. Other changes would
make clear the power to act on motions to dismiss or for summary
judgment before determining whether to certify a class; require
that a class representative be willing to represent the class; and
support the free usé of masters to evaluate proposed settlements.
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Advisory Committee on civil Rules ) ’ 4
Minutes, November 12-14, 1992 ‘ :

~he current draft is based in large part on a 1986 report of
the Litigaticn Section of the American Bar Association, and follows
the bpasic format adopted by the National Conference of
Commissioners on Uniform State Laws. one source of encouragement
for revisiting Rule 23 has peen provided by the Task Force on
Asbestos Litigation, which found Rule 23 -- as limited by the
Committee Note to the 1966 amendments and by current practice --
too narrow in approaching tort litigation. Other problems found
with <he current rule include concern that the cost of providing
the individual notice now required in Rule 23(b) (3) class actions
can pe prohibitive, defeating any opportunity for class relief;
management of civil rights cases under Rule 23(b)(2) so as to
defeat any opportunity to opt out; the effect of Rule 23(b) (1) and

(b) (2; class actions in forcing members of a class to remain as

unwilling plaintiffs; and difficulties. 1n identifying the proper
role or defendant classes.

, ~he basic format of the proposed rule was supported by several
members of the Committee. The conflation of (b) (1), (2), and (3)
class actions was welcomed.

Jne question not touched by the draft is the need to enforce
the rrovision for a prompt determination whether to certify a
class. It was agreed that delayed determinations can cause
significant problems in handling a putative class action. Thought

will bpe given to setting a time for a required motion for
certification by a party seeking to represent a class.

~he opt-in provision was discussed as an important means of
addressing tort class actions and defendant classes. It was
suggested that in many circumstances opt-in classes will be more
apprccriate than opt-out or mandatory classes for these settings.
The provisions for establishing conditions on opting out or opting
in aiso were discussed briefly. V

~he more flexible notice provisions also were discussed.

 These provisions could work in both directions, helping to reduce

the czosts of notice required in actions that now are certified
under Rule 23(b)(3), but perhaps increasing the costs of notice in
acticns that now are certified under Rule 23(b) (1) or (2). Costs
woull increase, however, only upon a finding that the expense was
justified in light of the potential adverse conseguences to class

members who did not get actual notice.

, - 2ther aspects of the proposal were discussed briefljl;“The
propcsed reference to representation as a "fiduciary duty" in Rule
23(a; was described as a first attempt to emphasize’the/nature of
the respresentation responsibility. The new requirement in Rule
'23(a 4) that representative parties be willing to represent class
members was suggested in response to the problem of certifying a

deferiant class with no willing representative. It was noted that

Iﬁgel71




Adv1sory Committee on Civil Rules 5
Minutes, November 12-14, 1992

Rule 23 1is wused in many ‘different settlngs, and that it is
difficult to define more specific categories of class actions that
might support more detailed rules’ ‘provisions.

It was agreed that rev1slon of Rule 23 is a complex task that
must not be rushed to completion. After discussing the costs and
benefits of pushlng toward off1c1a1 publication of a draft for
publlc comment ‘it was concluded that it would be better to begln
with a" reasonably broad request for informal | comment. . There' is
much practlcal experlence w1th admlnlstratlon of Rule 23 that may
be useful in shaplng a draft that can surv1ve off1c1al publlcatlon
without need for substant1a1 rev151ons that ight: require a'second
official publlcatlon In seeking comments At will be made clear
that the present draft is tentatlve, Suggestions’ w111 be sollc1ted‘

~as to matters” not addressed in the draft as well as those that are
addressed.!'' The functlon of the provisions for optlng out and
opting in'will be addressed in more detail’ than the draft Committec
Note prov1des : . :

PP
,Respectfully‘submitted,

Edward H. Cooper, Reporter
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1 MINUTES |
ADVISORY COMMITTEE ON CIVIL RULES
October 21, 22, 23, 1993

The Advisory Committee on Civil Rules met on October 21, 22,

'and 23, 1993, at the Park Hyatt Hotel, San Francisco. The meeting

was attended by Judge Patrick E. Higginbotham, Chair, and Committee
Members Judge Wayne D. Brazil; Judge David S. Doty; Carol J. Hansen

' Fines, Esq.; Francis H. Fox, Esq.; Assistant Attorney General Frank

W. Hunger; Mark O. Kasanin, Esq.; Judge Paul V. Niemeyer; Judge

" "Anthony J. Scirica; and Phillip A. Wittmann, Esq. Judge Sam C.

Pointer attended as outgoing chair. Judge Alicemarie H. Stotler
and Judge Robert E. Keeton attended as chair and outgoing chair of
the Standing Committee. Also present were Bryan A. Garner, Esq.,
consultant to the Standing Committee; Peter McCabe, John K. Rabiej,
Mark Shapiro, and Judy Rrivit of the Administrative Office; William
Eldridge .and John Shapard of the Federal Judicial Center; and
Edward H. Cooper, Reporter. Observers included Robert Campbell,
Esq., and Alfred W. Cortese, Jr., Esq.

Judge Higginbotham led the committee in expressions to Judge
Pointer of thanks and appreciation for his devoted and enormously
productive service as chair. ,

The mihutes of the May, 1993 meeting were approved.

Discussion of legislative consideration of the pending Civil
Rules amendments led to discussion of Civil Justice Reform Act
plans. It will not be long — two years — before a massive effort
will be needed to evaluate experience under local plans. The
lessons learned from this experience may make it possible to
incorporate successful experiments in national rules, restoring a
greater level of uniformity in procedure across the district
courts. It was noted that at the most recent count, 48 CJRA plans
had been filed; 26 of them included disclosure provisions cast in
a variety of forms. Early experience seems to be favorable,
‘although in the Northern District of California there is some

“dissatisfaction with the suspension of discovery until the Rule
- 26(f) conference. .

“~

Facsimile Filing

Under the current form of Civil Rule 5(e), papers may be filed
by facsimile transmission "if permitted by rules of the district

- court, provided that the rules are authorized by and consistent

with standards established by the Judicial Conference of the United
States."” The amended version of Rule 5(e), now pending in Congress
and slated to become ‘effective on December 1, 1993, embraces
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Rule 23

The Committee began work on Rule 23 in response to a request
from the ad hoc committee on asbestos litigation. The initial
basis for consideration was provided by a model approved by the
Litigation Section of the American Bar Association. (The TIPS
section of the ABA opposed endorsement of this model by the ABA;
the resolution was that the Litigation Section could support the
model, but not as an ABA proposal.) As revised on the basis of
discussions at earlier Committee meetings, a proposed amendment was
taken to the Standing Committee for discussion at the June, 1993
meeting. Because the amendment is complex and likely to become
controversial, the chair of this Committee suggested to the
Standing Committee that the time available for consideration by the
Standing Committee at that meeting was not sufficient to allow full
exploration of the issues raised by the amendment. It also was

. noted that this Committee would have several new members in the

near future, and that it might be desirable to have the benefit of
their consideration before moving toward publication of a proposal
for comment. No action was taken by the Standing Committee, and
the .amendment remains jon the agenda of this committee.

‘ Discﬁssion»began5with recognition that the draft amendment
may, in large part, simply describe and validate actual practice

Page 174




A s et g e T R b S S o R

1
!
i
i

b R

‘Minutes ‘ 10

Civil Rules Advisory Committee
October 21 to 23, 1993

under 'the current rule, permlttlng more express focus on what
really works. At the same time, it gives the judge more power over
notice, opt-out or opt-in choices, and the like. The already
large power of the district court will be expanded. And class
actions may become available in circumstances that do not now

‘permit certification. Asbestos litigation may serve as an example

of current developments. In one recent massive proceeding,
settlements in excess of $2 billion were reached by classes of
present claimants and future claimants. The parties assert a
"limited fund" class; much turns on resolution in state court
litigation of a dispute involving denial of insurance coverage. If
the insurers prevail, the defendant "will be gone." The future
claimants are those who have been exposed to asbestos but who have
not filed claims. Certification of a pure "futures class" is

- questionable under the present. rule. The amendments will make it

easier to certify future classes.

The framework of present practice shows de facto aggregation
by "commodification" of claims. An illustration was offered of a
small 3-lawyer firm whose 3,000 class clients are nothing but names
in a computer file. The longstandlng pressures toward aggregatlon

- may be building to a head, with 51gn1f1cant movement in the last

few months. Class actlon practice is a major part of this
movement, but it must be considered within the setting of potential

- changes in!underlying substantlve and remedlal law. Efforts to

achieve greater uniformity in awards for pain and sufferlng, for

- example, could have an obv10us 'impact ‘on administration of

aggregated 11t1gatlon.

A forerunner of the current draft has been circulated to an ad
hoc list of practicing lawyers and academics, selected primarily
from a list of those who appeared at a 51ng1e day of the hearings
on the proposals that led to the 1993 Civil Rules amendments.
There has not been extensive reaction. There was no apparent
sentiment favoring more dramatic changes in class action practice.
Academics generally seemed to favor the basic structure of the
proposal. Less enthusiasm was shown by praqt1c1ng attorneys, both
those commonly representing ' plaintiffs and - those commonly
representing defendants. A very common reaction is that lawyers
have learned to live with the present rule,. and do not need to
devote ten years to educating;themselves and judges in a new rule.
It is common to ‘speculate ' that any time saved in reducing
litigation over the dlstlnctlons between (b)(l), (b)(2), and (b)(3)
classes will be offset by an equal increase in lltlgatlon aimed
dlrectly at ' the p01nts now reached. 1nd1rect1y through
categorization. Notice, opt-out, and opt-in choices are very
important. The lncreased level. of district court discretion,
indeed, may lead to an increase in total litigation addressed to
class action procedure. There also is concern that more flexible
notice provisions will be- used to add increased notice costs to

Page 175




Minutes o - 11
Civil Rules Advisory Committee C
'October 21 to 23,,1993

'actlons that now are (b)(l) or (2) classes, and to ‘prov1de
‘1nadequate notrce in’, actlons that now are (b)(3) classes. The
provision-.for, opt-ln‘é asses is opposed. by many who fear that it
will allow gudges tou, defeat effective use of class: actlons to
(enforce dlsfavored substantlve pr1nc1p1es. The requlrement that a
classg’ representatlve be w1111ng is questloned as'an almost-certaln
defeat of most defendant class actlons. .

It also was noted that opposrtlon may come in forms that defy
- common ;stereotypes. . Defendants, for . example, may favor
“certificdtion: of classes of - future claimants as a means of

" establlshlng repose.‘ Plalntlff class attorneys, on the other hand,

may oppose;such, classes in the bellef that greater recoveries will
be. avallable after clalmSwfully mature. The current. proposal does
not exp11c1tly address future classes, but'is sufflcxently flexible

that 1t seems to permlt them.

3 One poss1b1e modlflcatlon of the proposed amendment was
dlscussed.w,»I“ would be, possible to add :an eighth factor to
proposed ‘Rule 23(b), exP11c1tly allow1ng denial of class
certlflcatlon on, the‘grOUnd that"the costs of admlnlstratlon would
outweigh the [prlvqte and publlc beneflts ,of enforc1ng the
underlylng ‘claim. ‘A, point of departure for draftlng could be. found
in the Uniform. Class Action Rule promulgated by the National
tjConference‘ .of CommlsSLOners on" Unlform State Laws. It was
'concluded that ‘thig” addatlon would not be deSLrable. The
superlorlty requlrement of proposed Rule 23(a)(5) prov1des
flexxblllty to ‘respond to these . concerns. A more  explicit
prov1s1on. might | lead to denial of class. actions in "(b)(l)“
‘settlngs, ‘and would be ‘difficult to restraln by appellate review.

The . best means ‘of pursulng further dellberatlon were
discussed. The, proposal has been with the Committee for some time.
It seems: carefully balanced to nmny Committee members. ~ It is

o ant1c1pated that although the . proposal seems K balanced and

reasonably conservatlve to many Committee members, there will be
more explicit and hostile reaction when it is formally published
for commeént. - It was agreed that the formal publicaticn and public
comment process should not be initiated by recommendatlon to the
Standing Commlttee until the AdVLSory Committee is confident that
the proposal is desirable. The formal process should not be used
to launch trial balloons. It is possible to begln with a formal
request for publlc comment on the need to revise Rule 23, as was
done before preparlng the proposed 1993 amendment of Rule. 11. As
an alternative, it 'is péssible to undertake a widespread informal
circulation. Or the proposal could be publlshed‘w1th a request for
comment on suggested alternative draft provisions.

The possibility of w1despread informal circulation was thought
dangerous by some members because of the risk that it may cause
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positions to crystalize without thought, entrenching opposition
that would be mollified by a more open deliberative process. It
was noted that many lawyers have commented in the past that only a
small fraction of the practicing bar have any generalized

. experience with class actions. Most lawyers who have handled class

actions have experience in only one or two substantive fields. The
problems encountered 'in class actions, however, seem to be
distinctively different across different substantive fields. It
may be better to focus on processes that will provide open and
simultaneous expressions from a cross-section of experienced
lawyers.

This discussion led to discussion of the extent to which
changes can be made following publication and public comment
without need for repeating the publication and public comment
process. One argqument advanced by opponents of the disclosure
provisions proposed in the 1993 amendments to Rule 26(a)(1l) was
that the final proposal was different from the published proposal,
and had not been republished for additional comment. The principle
urged in responding to this argument was that the final proposal
was merely a reduced version of the original proposal, that the
original contained all of the duties included in the final proposal
and more in addition. That principle seems right to the Committee,
but account must be taken of the potential need for republication
in determining whether a proposal is ready for publication.

‘The discussion of Rule 23 closed with the conclusion that, in
part because there are several new Committee members, the proposed
amendment should be retained on the agenda for further discussion
at the next Committee meeting. It was recognized that the draft
changes the nature of the certification process. The process is
made more open-ended and discretionary by elevation of the
superiority requirement to subdivision (a)(5), transformation of
the subdivision (b) categories into factors that inform the
superiority decision, reduction of the predominance of common
questions test from a prequisite in (b)(3) class actions to a
factor that simply bears on superiority, increased flexibility as
to opting out and opting in, increased flexibility as to notice
requirements, and other changes. These changes will generate
uncertainty during a significant period of learning the new rule.
They will reduce the opportunities for appellate control of
discretionary district court decisions. They may generate more
complexity even in the long run than the certification process
should have to bear.

Additional materials will be supplied to the Committee to
‘assist preparation for renewed discussion of Rule 23 at the next
meeting. :

* k %k k %

Respectfully'submipted,

Edward H. Cooper, Reporter
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MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

February 21, 22, 23, 1994

The Advisory Committee on Civil Rules met on February 21, 22,

‘and 23, 1994, at The Cloisters, Sea Island, Georgia. The meeting

was attended by Judge Patrick E. Higginbotham, Chair, and Committee
members Judge Wayne D. Brazil; Judge David S. Doty; Carol J. Bansen
Fines, Esq.; Francis H. Fox, Esq.; Chief Justice Richard W. Holmes;
Assistant Attorney General Frank W. Hunger; Mark O, Rasanin, Esq.;
Judge Paul V. Niemeyer; Professor Thomas D. Rowe; Judge Anthony J.
Scirica; Judge C. Roger Vinson; and Phillip A. Wittmann, Esq.
Judge William O. Bertelsman attended as liaison member from the
Standing Committee, ‘and Judges Robert E. Keeton and George C. Pratt
attended as members of the Standing Committee Subcommittee on
Style. Professor Daniel R. Coquillette, Reporter of the Standing
Committee, was present, as were Standing Committee consultants
Joseph F. Spaniol, Jr., Esq., and Bryan A. Garner, Esq., and Peter
McCabe, Esq., and John K. Rabiej, Esq., of the Administrative
Office. Professor Edward H. Cooper was present as reporter.

The sole agenda item was work on the current draft of a
restyled set of Civil Rules, prepared by Judge Sam C. Pointer from
the Style Subcommittee draft. , '

Before turning to the style project, the schedule for the
April meeting of the Committee was discussed. One of the major
items on the April agenda will be Rule 23; background materials
will be sent out soon. Three experienced lawyers have been invited
to attend the afternoon session on April 28 to discuss the history
of Rule 23 beginning with the 1966 amendments and to discuss its
present effects. John P. Frank, Esq., Professor Francis E.
McGovern, and Herbert M. Wachtel, Esq. will form a panel. It was
observed that settlements of truly massive tort actions now are
creating private ADR mechanisms — "the market" is pushing to
develop mechanisms that up to now have eluded legislative solution.

Note was made of the October recommendation with respect to
offer-of-judgment legislation, which wag approved by the Standing
Committee in January. The recommendation that the Judicial
Conference suspend its endorsement of such legislation pending
completion of Enabling Act consideration may be on the Conference
discussion calendar in March. ‘

Early experience with the voluntary disclosure provisions of
new Rule 26(a)(l) was discussed. Judge Brazil has prepared a
tentative list of variations among districts that have suspended

¥ %k %k % %k

Respectfully submitted,

Edward H. Cooper, Reporter
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MINUTES
ADVISORY COMMITTEE ON CIVIL RULES
APRIL 28 AND 29, 1994

The Advisory Committee on Civil Rules met on April 28 and 29,
1994, at the Administrative Office of the United States Courts in
Washington, D.C. The meeting was attended by Judge Patrick E.
Higginbotham, Chair, and Committee Members Judge Wayne D. Brazil;
Judge David S. Doty; Carol J. Hansen Fines, Esq.; Francis H. Fox,
Esq.; Assistant Attorney General Frank W. Hunger; Mark O. Kasanin,

Esq.; Judge Paul V. Niemeyer; Professor Thomas D. Rowe, Jr.; Judge

Anthony J. Scirica; Judge C. Roger Vinson; and Phillip A. Wittmann,
Esq. Edward H. Cooper was present as Reporter. Judge Alicemarie
H. Stotler attended as Chair of the Committee on Rules of Practice
and Procedure, as did Chief Judge William O. Bertelsman as Liaison
Member from that Committee and Professor Daniel R. Coquillette as
Reporter of that Committee. ' Chief Judge Paul Mannes, Chair of the
Advisory Committee on Bankruptcy Rules, and Judge Jane A. Restani,
a member of that Committee, also attended. Parts of the meeting
were attended by Judge William W Schwarzer, Joe S. Cecil, John
Shapard, Elizabeth Wiggins, and Thomas E. Willging of the Federal
Judicial Center. Peter G. McCabe, John' K. Rabiej, Mark Shapiro,
Judith Krivit, and Joseph F.' Spaniol  Jr., were present from the
Administrative Office. Observers included Kenneth J. Sherk,i Esq.,
and Alfred W. Cortese, Jr., Esq. ‘

HEARING

The meeting began with a hearing on the proposals to amend

Civil Rules 26, 43, 50, 52, 59, 83, and 84 that were published for
comment on October 15, 1993. ‘ :

Alfred W. Cortese, Jr., Esq. testified on the Rule 26(c)(3)
proposal, supporting the amendment as a restatement of current good
practice. He provided a history of the public perception that
protective orders may defeat public access to information important
to protect public health and welfare, and of the efforts that have
been made over the past five years to enact state legislation in
this area. Some states have adopted statutes or court rules that
increase public access; many have failed to act on similar
proposals. Washington passed a broad statute and then cut it back.
Experience with the Texas rule has shown that it is very difficult
to administer. The standards also are difficult to apply; in
determining whether there is a public hazard, the judge may seem to
be prejudging the merits of the case. He urged that much of the
drive for increased access is based not on a need to inform the
public of important issues - full information is presently
available to protect against any significant hazards -~ but on the
desire for publicity. The examples often given of thwarted public
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Rule 23

The discussion of Rule 23 began with a panel of three class-
action experts: John P. Frank, Esq., of the Arizona bar; Professor
Francis E. McGovern, of the University of Alabama School of Law;
and Herbert M. Wachtell, Esq., of the New York bar.

Herbert Wachtell spoke first. He sketched his own background
in class action litigation. His longest experience has been in
securities law litigation, commonly defending. More recently, he
has been involved in an attempt to use Rule 23 to accomplish an
omnibus settlement of a massive asbestos litigation, appearing for
a defendant who desired certification of a plaintiff class. BHe
also has been co-chair of the lLawyers Committee for Civil Rights
Under Law, and exposed to class actions from the civil rights
perspective. ' ‘

In the securities area, there are abuses and strike suits.
There are unseemly races to the courthouse without investigation in
an effort to be first in line as class counsel. But despite these
problems, and properly administered, Rule 23 can work reasonably
f well without changes. Abuses are addressed effectively by means
both procedural and substantive. '

F

v

n particularly effective in
iy securities class actions. ‘First is rigorous enforcement of Rule
f 9(b) as to allegations of fraud — the Second and Seventh Circuits
are on the front lines of this development. The Second Circuit
requires allegation of specific facts giving rise to a strong
inference of fraud. The Seventh Circuit effectively requires
pleadings of who, what, when, where, and why. A second procedural
device has been to expand the scope of materials that can be
considered on a Rule 12(b)(6) motion to include materials referred
: to on the face of the complaint and public-filed documents. 1If,
i for example, the plaintiff alleges that X,Y, and 2 were not
f disclosed, the court will consider SEC filings in which X, Y, and
3 ' % were disclosed. Third, there is a developing trend to stay

Three procedural devices have bee
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dlscovery if a substantial motion is made under Rule 9(b) or
12(b)(6). A discovery stay is an’ effectlve deterrent to strike

_suits.

On the substantive side of securities law, the short
limitations period set by the Lampf case and the apparent abolition
of an implied cause of action for aiding and abetting in the Bank

of Denver case have been helpful. \

A strong judge sensitive to abuses and willing to take control
can do well with present Rule 23. Rule 23 1is neéeded for
meritorious claims; opt-outs are not really a problem in the
typlcal securities case. It is, indeed, rare to lltlgate a class~
action motion on the certification issue itself in a securities
case; it is a foregone conclusion that a class will be certified,

"and if the case is settled the defendant wants it to be settled as

a class action.

In mass tort cases, there is a difference between lltlgatlng
and settling. Class treatment is much more appropriate for
settling. If the claim is to be litigated, class certification
leaves the plaintiff with no free choice and the defendant with no
real chance to defend.

The recent asbestos experlence is unique, or at 1east more
different . than others. The question of 1liability . insurance

" coverage is being litigated in California state courts. It is

common . ground that if the insurers win, the insured asbestos
producer will be without . meaningful resources. The very real
coverage dispute gives the impetus to attempt settlement, and
supports the framework of a no-opt-out “"limited funds" class under
Rule 23(b)(1)(B). For the insurers, a no-opt-out class was a sine
qua non of settlement. They were willing to put up $3 billion only
for "total peace." Total peace includes settlement on ‘terms that
preclude any third-party claims, any collateral attack, or any
other exposure to additional llablllty. An opt-out class would
pave the way for one-way intervention, depending on the apparent
prospects of the California coverage litigation. The plaintiff
class lawyers were not attracted to the no opt-out class. Total
peace probably raised the cost of settlement, but it was worth it.
Questions about the constitutionality of a no-opt-out class were
studied and resolved, the Shutts case does not stand in the way.
The prospect of total peace was further bolstered by supplementing
the (b)(1l)(B) class with (b)(1l)(A) and (b)(2) classes. The
defendant counterclaimed against the plaintiff class, and other
defendants, to enjoin future claims by plaintiffs and claims-over
by other defendants. The A.H. Robins decision in the Fourth
Circuit supports the result. .

Not all mass tort claims are like the asbestos case just
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described, even for purposes of settlement.
'As to the proposed amendments, Mr. Wachtell agreed with most

of the written comments submitted by the Association of the Bar of
"the City ‘of  New : York.‘ Radical overhaul - of Rule 23 is not

" des1rable. .The - bench and bar have learned to live with Rule 23 as

it is now.’ The proposed requirement that a- class representative be
willing to reépresent the ¢lass will do'away with defendant classes.
Defendant classes are essential to settle mass torts. In corporate
litigation, defendant classes can serve the function of a "bill of
peace" to make sure,there are no more clalms out’ there. It might
* be de51rable, however, to find ! :some way to compensate the unwilling
" defendant: class representatlve for the addltlonal costs of
‘defendlng on: behalf of a class.

Opt- in classes should not be restored. This device was
abandoned for a reason. '

A prov151on for 1nterlocutory appeal in ‘the sole discretion of

the court 'of appeals 'is a desirable supplement to lnterlocutory,

appeal by certification of the district court and permission of the
appellate court under 28 U.S.C. § 1292(b). The decision on class
certification is, at tlmes, effectlvely the final decision in the
action. Denial leaves the -representatives unable to lltlgate the
clalm, whlle grant forces the defendant to settle.

The suggestlon that a modest amendment should be made to
signal the avallablllty of class actlons in mass tort cases should
. be resisted:.. = Class ‘action’ treatment 1s des1rable only for

‘ settlement, not for' lltlgatlon. ' ‘ o :

"It would be good to create a discretionary power to deny opt-
outs in (b)(3) classes; partlcularly for settlement. There should
'be -a presumptlon ‘against optlng out of (b)(1l) and (b)(2) classes,
and in favor of optlng out in (b)(3) Classes.

The basic notice scheme should be preserved, but the district
court should. be glven discretion to reduce the extent of notice
requlred in (b)(3) Class actlons. ‘

~ Proféssor McGovern spoke next. He noted that over the course

‘'of many years of experience w1th class actions, often acting as
special master, he has experlmented with many different ideas.
' With accumulating experlence, he has become more conservative about

‘the answers to class action questlons. Mass torts was his topic

for this day.
One observatlon heard from. many experienced class- -action

observers "is that it does not  make much difference what Rule 23
‘says. Judges ‘and lawyers are result orlented and w111 achieve the
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results they wish without much regard for the fine points of rule
text.

Other observers would say that expanSLOh of Rule 23 tort

‘claims will put an end to the tort system as we know it. Claims
- will become fungible, as so many commodities on an exchange.

Administration will become much like social security disability or
workers compensation proceedings. ‘

The silicone gel breast implant cases ‘prqvide\ a new
experience. Asbestos is a' “mature" mass tort with lots of
accumulated knowledge. Breast implant cases are very immature:
perhaps 10 cases have been tried, with results evenly divided
between plaintiff and defendant Victories. Most .of the fact

patterns have not been tried. We do not know ‘the extent or nature

of common injuries.

The transaction costs of mass tort litigation are huge. 1In
asbestos litigation, Rand has found that less than 30% of the
indemnity dollar goes to compensate plaintiffs.

In the breast. implant litigation, there are two mandatory
classes, a bankruptcy, a double opt-out class, and an opt-in class.
One defendant has tried a (b)(1l)(B) class; clearly its funds are
limited in relation to the claims, and the plaintiffs decided to
negotiate it because of a desire to avoid bankruptcy. This
defendant was not "milked dry." Whether: this was proper is not
clear. Another defendant chose the bankruptcy route. Three others
decided to lead the way to settlement on terms that could then be
extended to others. = These three want the "double opt-out"
alternative. This desire arises from the immaturity of the thing
-~ no one knows how many women will ‘claim injuries, nor what the
injuries will be. The first option is to exit the entire system,
up to June 17 — the defendants then can choose to pull out if too
many potential plaintiffs have opted out. The second deadline will
come after a first round of claims have been processed. That
experience will determine whether it is necessary to reduce the
compensation "grid" to adjust awards to the available funds; once
that is done, both the plaintiffs and the ‘defendants will have a
second opportunity to opt out.“ Foréign claimants can opt out by
June 17, but then must register by December '1 if they want to stay
in the claSS° ‘de facto, ‘this becomes an: opt-ln class. Another
deferidant will add to the settlement if it can get a' (b)(1)(B)
class certified by fall. “

All of this activ1ty in the breast implant litigation is
driven by the immaturity of it.. The "tail" of the cases is what

- gets you in mass torts — those that go on and on. What you need to

do is get closure; even a significant number of opt-outs may leave
it possible to define and deal with the risk of uncertainty they -
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represent.

Class action notlces have the effect of brlnglng lots of

.- claims to court.. . Without a class: action, perhaps 10% . to 20% of

legltlmate claims- will be filed. Notice.brought in lots of claims
in the Dalkon Shleld 11t1gataon. Once $4,000,000 worth: 'of notices
are sent out in, the breast lmplant lltlgatlon, much .the . same is
llkely to happen. But if there ‘are a lot of opt-outs, the
defendants. will have .a real problem.. They are. taklng big risks
from fear of the alternatlves. o

ﬁhSalvatlon may lle not ln Rule 23 but in somethlng else.L

o Ar” class actlons good or. bad for tort claims? Even ATIA is
deeply‘dlv1ded on, thls.ﬂ%There is'a major. rargument that plalntlffs
lawyers are using Rule 23 'to line their own pockets and sell out
victims by. sweetheart settlements. The other side is that firms
who make“much money representing-the. sickest of the‘srck ‘are. s1mply
,looklng to protect thelr own posxtlons. o . ‘
‘ John Frank flnlshed the panel presentatlon. He began with a
history .of present Rule 23, notlng that it is a product of the
..rebirth of the, c1v11 rules process in 1960.‘ It also was a product
of the civil rlghts movement of the 1960s.. Subd1v151on (b)(Z) was
lmperatlve, without-it, the commlttee might not: have touched Rule
, .23 at. all.q,The changes were undertaken -at the, apogee of the Great
. Soc1ety.} The lltlgatlon explos10n had not yet»come. xThe mass tort
“was wholly outside the rulesmakers ken. . o ’ ,

N 7 In. thls settlng, (b)(l) was made broader than before. (b) (2)
. was broadened to ensure effectlve civil rights enforcement. And
(b) (3) was broadened in. . the most radical act of. rulemaklng since
the Rule 2 "one form of actlon" merger of law and equlty.

: Whether to have (b)(3) at . all was a.- real concern. A

51gn1flcant fear was that big tort defendants : mlght rig a "patsy"
plalntlff class, begulllng courts into. selllng res. judicata at a
bargain price. Big buSLness, at the time, had little stock of
public: trust. .. And. there was 1ntense sensitivity, to, individual
~ rlghts.‘ James W. Moore gave a, circus fire as an example in which

a class action would, -go, agalnst the grain of . Aindividual control of

individual lltlgatlon. § Judgeh yzanski. developed the . opt-out
mechanism in a stroke of ,genius, The. opt-out preserved individual
autonomy, at least in the settlng of ‘'small .and manageable cases
. that the committee contemplated - It was assumed that. opting out
would represent the. consc10us ch01ce of a person with a meaningful
alternative ‘in an 'individual . action. Professor ‘Kaplan, as
. reporter, - raised. the poss¢b11ty 'of classes involving many
plaintiffs; . Judge Wyzanskl was flrm on the prlnclple;that notice
should reach all class' members, and also believed that the
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impracticability of attempting notice would defeat certificatiqn,éf
classes involving thousands of plaintiffs. :

‘ Subsequent history has been a story of expansion and excesses.

The number of Rule 23 filings has ranged from 600 to over 1,000 in-
each of the last six years. More than 2,000 are pending as of

1993. The number closed has declined each year since 1988. -

'There have been Rule 23 successes. The comments from informal
circulation of the pending Rule 23 draft show that many people are
satisfied with the rulé-as-it.isi:;;The most dramatic fact, however,
is that they do not list specific 'successes. The number of
noteworthy successes praised in the literature is small. What we
hear is substantially anecdotal. The scholarly work to get beyond

. the anecdotal "just isn’t there."”

‘The fear that defendants would rig plaintiff classes has not
materialized;“They have not had to.. The "take-a-dive" class has
been arranged by plaintiff attorneys who settle out class claims
for liberal, fee recovery. As a matter of anecdotal experience,
such thingsido indeed exist. Professor Coffey writes that Rule 23

is uniquely'vulnerable to collusive settlements. The hazard is

increased by the Jeff D. case. Up .to then, attorney fees were

separate from settlement; Jeff D: holds they can come &t the same

“time. ‘Prqusspr,xaﬁevhaswobservedathatgthe court c¢annot ‘rely on

full adversarygpresehtaﬂiQQangféeuiSSues. There. is no clear
analysis savailable on the often:grotesque relation between return

to lawyers and return to. the class. . . .

The value of minimal:, recovery for:Hclass members is not

 established. One response has been "fluid recovery" that does not

directly benefit any ihdividpal}gxass‘member.

In developing Rule 23, class representation was assumed. It
has become a fiction. The representative is simply one anecdotal
example of the claim, a decorativejfigurehead. All the planning is
done by class counsel. ol ' '

s

One major problem isﬁphé%"rACEJfor.thé gold;" the competition
by attorneys to grab the first class .claim. The ashes of the fire
— and the bodies — are still warm when the first suit is filed.

-These attorneys are the "parachutists."

REI N
S

A significant part of&the ptessure to do something about Rule
23 arises from the impulse tojhave judges take more and more

..control of cases. 3

The pressure to reduce indiwidtal notice faces constitutional
questions.
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: There has been frequent departure from the requirement that a
‘class certification decision be made as soon as practicable. Often
‘a settlement is arranged -and the request for certification and
approval of the settlement is presented as a package. This gives
‘class members an opportunity to "peek" before deciding whether to
opt .out. “In turn this leads to efforts to recruit class members to
rival but: parallel actions, :with promises that a different class
action will produce results better than the first proposed
settlement. ' . TR ‘ ‘

e mhéééxpreéentatioﬁSwwe:e followed by a period of discussion.

- The "first question went to the practical consequences “of
collapsing ‘subdivisions (b)(1), (2), and (3) into mere factors to
be considered in determining whether a class action is superior.
The consequences tie, in part, to the decision to expand discretion
in determining whether to permit opting out, an issue that itself
has stirred recent litigation. . Mr. Wachtell said he would leave
the present structure alone. Combination of the present categories
would just cause uncertainty. But he would give the court the
right to deny opt-out .rights when that .is constitutionally
permissible. Professor McGovern expressed similar concerns. The
collapse iwould create more opportunity to decide whether a
mandatory ‘class is'a good .idea, a matter that will generate real
concern and real' resistance. Mr. Wachtell observed further that
the problem with Rule 23 as a 'mass ‘tort device is the huge
oppression of the defendant even if there is an ‘opt out. In
litigation, as contrasted to settlement, Rule . 23 maximizes the
importance of disparate issues in mass tort claims. Increased use
- for settlement, however, is desirable and should include the power
-to deny opt-outs.:. The Shutts ;decision. does not speak to the
constitutionality of mandatory classes for federal courts, at least
as to plaintiffs in the United States.

A related observation was that some of the concerns might be
a function of aggregation more.than' class action certification,
that large numbers of marginal cases can have a real nuisance
potential. Mr. Wachtell responded that yes, there is a force that
makes . the merits irrelevant. Professor McGovern noted that he
~acted as special master in one litigation with 4,000 consolidated
- cases in which the plaintiffs refused class treatment. The cases
settled — and were promptly followed by 26,000 more related cases.
Mr. Wachtell added that at some point defendants are prepared to
put an end to all claims, meritorious and nonmeritorious, by
settlement. Notice and opportunity to be heard is enough without
allowing opt-outs. There is a real problem of developing a
mechanism to get rid of these mass cases. The rule should not be
more restrictive than dueiprocess limits. ‘

The next question went to the means of drafting a class action
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rule that distinguishes between settlement and litigation of the

- class claims. Mr. Wachtell responded that it is not difficult.
The court need certify only on settlement. It is a good thing to
arrange the terms of settlement before deciding whether to'certify.
'The decision whether to opt out is better-informed then. 'All that
‘needs be ‘done to Rule 23 is to add'a sentence or two to (b)(3)
~authorizing denial of opt-out rights in appropriate cases. The
text of the rule might even refer to settlement. ‘ :

Another question was whether the draft Rule 23 would help
dispose of mass tort actioéns, i« Professor McGovern answered that in
large part the proposal simply recognizes what courts are doing
now. At the same time, some people will read it to make changes.
Mr. Frank added the committee must bear an. enormous responsibility
on this topic. Someway, somehow, we'must have a way to dispose of
‘mass disputes. Rule 23 was not framed for this. We néeed to go
" back to the very beginning on this:issuéi  In 'addition, abuses of
Rule 23 are rising. There are hundreds of relatively small class
actions that do ‘impose- burdens '‘on’ the :.court ' system, and
considerable burdens. o X C o

Mr. Wachtell observed that he had been involved in a fair
share of strike suits, and settlements to get rid of them. It is
‘his strong feeling that the cases in which the attorney gets rich
and the class gets little are based on weak claims. -But there are
success stories. The Washington State power:litigation counts as
one. ‘ , B ‘

Mr. Frank suggested that the first question is to identify the
‘aggregate litigation that needs to be handled on a mass basis.
Then the question is how will we do it. It may be desirable to do
‘something that will ensure real Trepresentation of the class
"~ independent of the lawyers. °‘And his :"most radical belief" is that
it is desirable to exclude some kinds of mass claims from class-
action treatment — the case should not be there at all unless there
are damages of at least $25 or $50 for each class member. There
- should be some kind of system for aggregating mass cases, perhaps
' by way of 28 U.S.C. § 1407. The method should be as narrow as it
can be. ‘ > e : : o '

In response to a question about experience in civil rights
cases, Mr. Frank stated that before 1966, (b)(2) certification was
at times rejected for civil rights cases: Now it works. ' Mr.
Wachtell added that in many civil rights cases today a defendant
~class is needed — as for example nonminority employees in an
employment discrimination case. He repeated his caution that the
draft Rule 23 requirement that there be a “"willing" class
representative would be'a big barrier to this. He also observed
that the need for defendant classes is another reason for amending
Rule 23 to allow a court to limit the right to opt out.
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Turning again to mass tort cases, Mr. Wachtell repeated his
view that class treatment is appropriate for settlement. Professor
. McGovern added that a common-issue trial is an appropriate use for
Rule 23, but there is not enough commonality for other issues. He
also noted that if.a liability class had been certified in the
breast ‘implant litigation, it would have made settlement harder.
Mr. -Wachtell responded, that it is important to consider the
sequence of cases. Litigating mass claims often is an evolutionary
process, with more evidence available after there have been several
“trials. The ordinary sequence is that plaintiffs win some cases
andlose others before things shake out. ‘It would be undesirable
to stake everything on a single and first trial. ‘ »

The final observation was that at: least in' the Eastern
District of Pennsylvania, much has been accomplished without class
certification by voluntary reliance on the:!first litigation of
issues as settling common. matters. o :

Following the panel discussion, the committee turned to formal
consideration of the pending Rule 23 draft. It began " with
recognition that all alternatives remain open. The draft has been
polished to a form that could be sent forward to the Standing
Committee with a recommendation for publication for comment. This
Committee is not committed to any amendment of Rule 23, on the
‘other hand, and could conclude that the time is not yet ripe. And
the alternative: of further, study, reconsidering matters once put
aside and perhaps considering new approaches, remains open..

Several forces were seen at work in the' present pressures
surrounding Rule 23. Class actions respond to powerful forces, .
some of them indirect. Reduction of the barriers to lawyer
advertising has facilitated case solicitation. Substantive law is
in flux in some areas, particularly products liability. Courts
have been willing to accommodate the phenomenon of aggregation that
is not a "dispute" in any traditional sense, but a commodification
of torts. The claimants are treated not as distinct cases but as
fungible units; the 'process does not change the nature of
individual claims, but ‘there 'is a drastic change in the
relationship between counsel and "clients" who are, as individuals,
often completely unknown to counsel. The old "equitable" class
actions have long been with us, on the other hand, representing
principles far older than (b) (3) classes. They provide a reservoir
of traditional power that we must not give ups It is a powerful
history. ’ ‘

It is not enough simply to decide to "study" the problem. We
need a more active approach, a program that focuses on aggregation
more generally than Rule 23 categories alone. Scholarship and
empirical research can be brought to bear.
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With this introduction, it was observed that the real choice

~ is between doing nothing and doing something fairly significant.
Some of the significant possibilities lie beyond the reach of the

Rules Enabling Act process. Multidistrict consolidation, for

‘,‘example, depends on statute. Admlralty principles -~ which seem to

work well in a concurso of claims against a fixed fund - involve

matters of substance that can be . generalized only by Congress.

There are, on the other hand, routine and successful uses of Rule
23 that should not be upset. Rule 23 abuses seem often to be in

the role of attorneys; perhaps that can be addressed. And perhaps

a set of 1mportant structural, ideas.can be generated. Courts now
are cast in the role of fllllng a vacuum; the question is what
alternative procedural, structural, or nonjudlc1al means might
better f£ill the wvacuum.

‘ In the same vein, it was noted that such matters as
jurisdictional limits on diversity class actions must be addressed
by Congress. This, and related matters, have been extensively
considered in the Complex Litigation project of The American Law

LInstltute.

'Another observation was that the draft Rule 23 amendments seem
pretty good at the level of fairly modest detail. On a larger
scale, the ongoing discussion did not seem to show much support for

‘trial of the truly mass problems. These problems may be better

suited for an administrative approach, as, social ‘security

',dlsablllty is. The present draft might better be changed to

require that common factors predominate for any class actlon -‘thls
would eliminate asbestos, lead paint, and like mass lnjury cases.
Further discussion of the draft suggested that although it may be
true that it descrlbes much of what is happening now, it would
invite more changes in practice. What is happening now, however,
is .driven by the strong compulSLOn to settle, recognizing that
there are risks in resting the settlement classes on the present
rule. It also was suggested that changes in ‘Rule 23 may make sense
even if they are made part of a larger pro;ect to reevaluate
various forms of consolidation and alternatives to current rules of
jurisdiction and even court structure., At the< same time, it was
noted that rules changes should not be made Smely in antlc;patlon
of supporting legislation that had not yet been enacted.

In response to these observations, it was asked whether a new
rule might be created apart from Rule 23, governlng aggregated

. cases. Such a rule might be aimed at means of achieving and

administering settlements, not trials. It was suggested that it .
would be strange to build a rule that contemplates the elimination
of trials — that an agency for mass justice would be a better means

. of removing the ill-suited burden of admlnlsterlng mass justice

from a court system designed for individual justice. A different
kind of court also was suggested, on the theory that a regular
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judge swépt into massive consolidated litigation would not be able
to do anything else. -

In the same vein, it was suggested that the problem is in the
mass tort area. Single-event disasters are well-suited to class
‘treatment. A’ recent illustration of events that are not well-
'suited to class treatment is provided by an attempted class action
on behalf of all-cigarette smoKers who have'become ‘addicted. -

qhe aggregation problem, it was‘notéd, often begins with the

filing of many individual actions, not class actions. 'Aggregation

of those'actions leads" to the same problems.

The question of rules designed for settlement arose again. 1In
the present system there is a fear of trial. The fear of 'trial
causes lawyers, not judges, to arrange the settlement. The clients
want to achieve certainty and repose, to get ‘out from under. If
there is no settlement, some of the cases will go'to trial. The

transaction costs, however, are enormous.

These reflections led to discussion of the question whether
the Civil Rules can establish adequate answers to the problems of
aggregating large numbers of related claims.i There is little
organized information on what is happening. The ALI Complex
Litigation project approaches statutory means of consolidation.
The procedural devices to be employed after consolidation are not

explored. The answers may lie with Congréss, or perhaps in devices

that require cooperative development involving both Congreéss and
the Enabling Act procéss. One possibility may be creation of a
claims-administration structure that litigants can agree to opt

into.

The concluding portions of this discussion turned to the need
for further information. It was agreed that more must be known
- about probable effects before proposing rule changes. An effort
should be made to develop a study that will reveal more of what
Rule 23 does in its present operations# 28 U.S.C. § 331 requires
the Judicial Conference to carry on a continuous study of the
operation  and effect of the general rules of practice and
procedure. Rule 23 is a suitable subject of such study. A
subcommittee will be formed to undertake development of a research
program, working initially with the Federal Judicial Center.

kK ¥ %k %
Respectfully submitted,

EdWard H. Cooper, Reporter
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The Advisory Committee on Civil Rules met on October 20 and

21, 1994, at the Westin La Paloma in Tucson, Arizona. The meeting
" was attended by Judge Patrick E. Higginbotham, Chair, and Committee

Members Judge David S. Doty, Justice Christine M. Durham, Carol J.
Hansen Fines, Esq., Francis H. Fox, Esq., Assistant Attorney

General Frank W. Hunger, Mark O. Kasanin, Esq., Judge David F.

Levi, Judge Paul V. Niemeyer, Professor Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann,

~ Bsq.. Edward H. Cooper was present, as.Reporter. Judge William O.

Bertelsman attended as Liaison Member from the Standing Committee
on Rules of Practice and Procedure, and Professor Daniel R.

.Coquillette attended as Reporter of that Committee. Judge Jane A.

Restani, a member of the, Bankruptcy Rules Advisory Committee,
attended. Thomas E. Willging of the Federal Judicial Center was
present.  Peter G. McCabe, John K. Rabiej, .and Mark Shapiro
represented the Administrative Office. Observers included Robert
S. Campbell, Jr., Esq., Alfred W. Cortese, Jr., Esq., John P.
Frank, Esq., Barry McNeil, Esq., and Fred S. Souk, Esq.

The Chairman‘introducéd the héﬁinkmbers:of‘fhé'Committee,

Justice Durham and Judge Levi. -

The Minutes for the April 28 and 29; 1994\neéting were

‘approved, subject to correction of typographical errors.’

" Rule 4(m): Suits in Admiralty Act

The Suits in Admiralty Act, 46 u.s.C. § 742, requires that the

libelant "forthwith serve® the libel on the United States Attorney

and the Attorney General of the United States. "Forthwith" has
been read to require service within a period much shorter than the
120-day period provided for effecting service under Rule 4(m).
‘Several courts, moreover, have ruled that Rule 4(m) does not
supersede the statute because the service requirement is a

- condition on the United States’'s waiver of sovereign immunity.

Concerns have been expressed that Rule 4(m), in conjunction with
Rule 4(i), has become a trap for the unwary. :

The Committee considered this problem at the meeting in April,
1994, and concluded that rather than amend Rule 4 to provide
warning of an exception for cases governed by § 742, § 742 should
be amended to delete the service requirement. Section 742 was
enacted before the Civil Rules were adopted, and there is no reason
that justifies a distinctive service procedure for actions brought
under the Suits in Admiralty Act. Further discussion reinforced
this conclusion. The Maritime Law Association has recommended
amendment of § 742 for years. There has not been any indication
that the Department of Justice believes there are special reasons
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Rule 23

) Rule 23 was dlscussed briefly at the beginning of the meeting,
"notlng that there is nothing on the" agenda for action at this’
meeting. - The Federal Judicial Center is just ready to begin the
fieldwork in its Rule 23 study. The topic will be the focus of the
- agenda‘for the February, 1995 meeting and an lmportant part of the
. work to be . done in conlunctlon_wlth the ensuing meeting in Aprll.
It was ‘recalled that the 'current draft was sent to the Standing
Commlttee in June, 1993, but ‘pulled back because of the press of
other busxness. If further information shows that the present rule
Cis’ worklng reasonably well, perhaps it would be better to avoid
modest amendmente‘fthat‘ might cause - more disruption ‘than
~‘improvement.m\1n addltlon, At has’ ‘become ‘clear that we need to-
. reexamine;Rule 23 in terms more fundamental than»those underlylng
the current draftmuw,“wgocus of concern is on mass torts.

Mass settlement classes are perhaps the most important unknown
factor. ‘Recént' developments have brought new practlces to our
‘experience, particularly  in asbestos and’ silicone gel breast
implant lltigations.%‘ In both,. defendants have initiated class
actions in .an effort to settle and, buy peace. In exploring these
problems, it would beﬂkﬁmistake to focus. attention on.approaches
that fall within the reach of the Rules Enabling Act. If a careful
view of the whole problém suggests that it is better addressed by

' other means, it could ‘easily be a mistake’ to attempt a less
~sat:.sfactory solutlon by changlng ‘the rulés._ '

i1

* %k k %k ¥k

Respectfully submitted,

Edward H. Cooper, Reporter
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MINUTES
ADVISORY COMMITTEE ON CIVIL RULES
FEBRUARY 16 AND 17, 1995

The Advisory Committee on Civil Rules met at the University of
. Pennsylvania Law School ori February 16 and 17, 1995. The meeting
included many participants who were invited by Professor Stephen B.
Burbank as host, and sponsored by the University of Pqnnéylvania
Law School. . Committee members who attended included Judge Patrick
E. Higginbotham, Chair, and Judge David S. Doty, Carol J. Hansen
Fines, Esq., Francis H. Fox, Esq., Assistant‘AtEorney General Frank
W. Hunger, Mark O. Kasanin, Esqg., Judge David F. Levi, Judge Paul
V. Niemeyer, Professor Thomas D. Rowe, Jr., dJudge Anthony J.
Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann, Esq.
Edward H. Coopér was present as Reporter. Judge Alicemarie Stotler
attended as chair of the Standing Committee on Rules of Pratice and
Procedure, as well as Judge William O. Bertelsman as Liaison Member

from that committee and Professor Daniel R. Coquillette as Reporter:

of that committee. Judge Jane A. Reétani\attendéd as liaison
representative from the Bankruptcy Rules Advisory Committee.. Peter
.G. McCabe, John K. Rabiej, Robert P. Deyling, and Mark D. Shapiro
- -represented the Administrative Office. Judge William W. Schwarzer,
 William Eldridge, Thomas E. Willging, Laural L. Hooper, and Robert
J. Niemic attended from the Federal Judicial Center. Invited
' participants present were Judge Edward R. Becker, Daniel Berger,
Esqg., Professor Stephen B. Burbank, host, Elizabeth Joan Cabraser,
Esqg., Professor Samuel Estreicher, Robert C. Heim, Esq., Phillip D.
Parker, Esqg., Judge Lowell A. Reed, Jr., Sol Schreiber, Esqg., Henry
Thumann, Esq., Melvyn Weiss, Esq., and Profesor Stephen C. Yeazell.
The observers included Alfred Cortese, Esg., Fred Shoup, Esqg., and
Professor A. Leo Levin. )

The meeting began with welcoming remarks by Dean Colin Diver
and Professor Burbank.

Judge Higginbotham introduced the purpose of the meeting as a
continuation of the Committee’s efforts to gather information about
the operation of Civil Rule 23 and the possible opportunities for
amending the rule. He noted that the Federal Judicial Center has
undertaken a sophisticated and very much welcome effort to gather
rigorous empirical data, and observed that it also is important to
hear from as many sources of practical experience as possible.
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Judge Higginbotham then turned to an outline of the "Contract
With America" legislative agenda, and described the more direct
ways in which bills growing out of the Contract would — in current
forin — affect judicial procedure. H.R. 10, the Common Sense Legal
Reforms Act of 1995, contains many direct procedural provisions,
many of them dealing with topics that are outside the reach of the
Rules Enabling Act process. - Title I includes provisions - for
"loser-pays" attorney-fee awards in diversity litigation, amendment
of Evidence Rule 702, amendment of Civil Rule 11, and pre-filing
notice requirements for civil litigation, Title II, amending the
securities laws, contains many procedural provisions that have been.
studied by a subcommittee as noted below. Senator Heflin has
reintroduced a bill that would require that a majority of the
members of all. rulemaking committees be practicing lawyers.
Senator Kohl has again introduced a bill that would reqguire that
all protective discovery orders be based on hearings and findings
relating to impact. on public health and safety; it was noted that
the proposed amendment of Civil Rule 26(c) now on the agenda of the
Judicial Conference was framed after careful study of this bill in
an attempt to respond to the underlying concerns .in a more
effective manner.

Senator Grassley has introduced a bill that would provide fee-
shifting in diversity cases, and that would enact an offer-of-
judgment statute. The bill is similar to the proposal made' by
Judge Schwarzer that prompted Committee consideration of Rule 68.
The Committee has continued to hold the topic on the agenda; the
Federal Judicial Center has not yet completed its study of actual
practice under present Rule 68. Rule 68 was one of the issues
discussed at an Institute of Judicial Administration meeting in
1993, where among other matters game theory was used to suggest
behavior patterns that are confirmed by trial lawyer diagnoses of
the probable impact of the proposed amendment. In the face of
continuing Congressional concern, it may prove important to move
Rule 68 back to a more central place in Committee deliberations.

Another Senate bill, S. 300, includes another array of
provisions that would substantially affect procedure.  Other bills
include provisions designed to control or reduce litigation brought
by prisoners. The rather limited present provisions for requiring
exhaustion of prison remedies would be expanded substantially.
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- Professor .Rowe commented on the diversity fee-shifting
provision in H.R. 10. As intended, and as apparently drafted, fee-
shifting would apply only if the action were first filed in federal

"court, and would not apply if the action were brought to federal
‘court by removal. In any state that follows the "American Rule, "

the result ‘would be pro-plaintiff: a plaintiff who has any
significant fear of losing can avoid fee-shifting by filing in
state court, while a plaintiff who believes that recovery is
certain can win attorney féesVSimply”by electing to file in federal
court. In response' to a question, he noted that apparently the
center of attention has been on individual plaintiff litigation,
not litigation between large business firms that may react quite
differently to the prospect' of fee shifting. Some House Committee
members seem concerned about the deterrent impact of fee shifting
on plaintiffs, 'but for the moment it is difficult to measure the
extent of this concern. 'Fees are not defined ‘as an element of
"costs," so there is no Rule 68 consequence; there is no ihdication
that the supporters have given any thought' to the possibility of
integrating this provision with offer-of-judgment provisions. One

'0of the participants observed that the insurance Industry is

studying creation of policies to indemnify plaintiffs against fee
liability; it was suggested that since policies that indemnify

"defendants have long been accepted, such insurance would not be
"found contrary to public policy. . Another participant suggested
‘that the bill was designed to deter "frivolous" 1litigation, and

asked whether there is any understanding of the actual impact of
such a 'rule on risk-averse litigants, either plaintiffs or
defendants. It was responded that there seems to be some awareness
of the problem, but that again it is difficult to get much sense of

‘the depth of understanding. It also was asked whether any thought

has been given to requiring attorneys to file periodic statements
as fees accumulate, so each side will know what its exposure is;
the simple answer was "no." It was suggested that the bill may not
be particularly pro-plaintiff — that there are not many "sure-fire"
claims in the world of litigation, nor many plaintiffs so confident
as to believe they have one. Finally, it was pointed out that the

"rule has the strange character that it is overwhelming for

plaintiffs who are, although poorly, able to respond to a fee award
in at least some measure,. while it has no effect against an

rimpecunious plaintiff who is unable to respond at all. This effect

is often encountered in England.
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, Further discussion noted that Rule 11 is specifically targeted

in a number of bills that seek to undo many provisions of the 1993
amendment, although at least most bills seem to preserve the "safe
harbor" provision. Much of the concern with "abusive" litigation

is focused on product-liability actions, arising not so much from:

claims that are unfounded under current law as from dissatisfaction
with current law Since product liability rules also are a. topic
of close congress1onal attentlon, the focus could change At any
event, it may prove important to begin gathering information about
the actual 1mpact of the 1993 amendments On an anecdotal level,

we know — or think we know — that the level of "satellite" Rule 11

litigation has dropped dramatically. But it may be responded that -

this is because Rule 11 has been gutted, not because there is any

reductlon in abus1ve litigation. .One. of the most important
questions w1ll be to study the operation of the safe harbor
provision. It is, p0551ble that the provision . is working well —

that  service of Rule 11 motions before flllng has the desired
effect of .causing frivolous assertions to be dropped, and might
even prove more effective than the earlier practice because it
encourages cost- free abandonment rather than dig-in defensiveness.
Both the Federal Judicial Center and ' the American Judicature
Society would 1like to do studies of the impact of the 1993
amendment if . funding can be found. It was suggested that many
grass-roots efforts may be hav:Lng an impact on frivolous and
abusive practlces as well, growing out of recent concerns for
civility in lltlgatlon, Civil Justice Reform Act plans, and the
like. :

Discussion by the participants suggested a variety of views on
‘the ways in which the Advisory Committee might respond to
legislative proposals that affect rules of procedure. One view was
that the Committee should not be unduly reserved, that Congress
truly wants neutral advice on troubling policy issues. Even on
this view, the when, where, and how qguestions remain difficult.
Another suggestion was that other groups, such as the American Bar
Association Litigation Section and the Association of the Bar of
the City of New York, have found it effective to create position
papers that are made available to all participants in the
. legislative process. The Committee was reminded that many of these
legislative proposals are — or are closely tied to — substantive
matters that the Committee cannot comment on. The Committee is
limited in its role and what it can say. )
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-Thomas Willging then Presented a preliminary phase of the

“Federal Judicial Center study of class actions, based on analysis

of the class actions ‘in the most recent FJC. "time study." The

~study is being conducted chiefly by Willging, Laural Hooper, and

Robert Niemic, with the guidance of William Eldridge.

The first lesson learned in the FJC study was that the
Administrative Office data on class action filings are hopelessly
incomplete. The preliminary report based on anélysis of those
findings, presented to the Civil Rules Committee at the meeting in
October, 1994, has been retracted. This sad lesson was learned
while beginning the intensive study of all class actions terminated
in the Eastern District of Pennsylvania from July 1, 1992 to June
30, 1994. They found many class actions that had not beén reported
to the Administrative Office: Administrative Office figures showed
38 terminated actions, while an additional 99 were found. These
numbers are conservative counts — if, for example, ten actions were
brought against one defendant, they were counted as one action.
That means that 72% of the filings were missed by the
Administrative Office figures. all prior studies and reports of
Rule 23 actions based on Administrative Office figures accordingly
are suspect. And there are no reliable national data on class-
action filings. It is difficult to guess at the causes or nature
of the underreporting. One possibility, for example, is that there
is a greater tendency not to report such actions as prisoner
filings that simply include a boilerplate reference to. action "on
behalf of all other persons similarly situated." The
Administrative Office recognizes the problem, and efforts are under
way to correct the data f‘gathering. Even prompt corrections,
however, will mean that it still will take several years to
accumulata data that can support studies of trends over time.

There was substantial general discussign of the difficulty of
making a complete count of class action activity, even by such
means as computer searches of clerk’s records for the word "class.*®
Many participants believed that there are class . actions,

particularly in the "civil rights" fields, that never come -to the

surface.

The Time Study data are quite different. )They invol&e a .

purely random national sample of all cases filed during selected
brief periods between November 1987 and January 1990. a total of
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8,320 cases were included; 51 of these were class}actions. They
give ‘a "small but clear picture,” but there is no way to know
whether the picture is representative. A few of the more

" interesting aspects of these cases were noted briefly. 24% of the

cases arose under the securities laws. Civil rights cases -
prisoner, employment, and nother" — together accounted for 36% of
the .total. Only 2 of the 51 asserted diversity jurisdiétion, a
pattern paralleled in the data gathered in the Northern District of
California and the Eastern District of Pennsylvania; the
restrictive jurisdiction doctrines have had the expected impact.
Only half of the cases had nclass- activity" after the Rule 23
assertions in' the' complaint. There were no defendant classes.
There was relatively little debate about which type of class,
(b) (1), (b)(2), or' (b)(3), should be certified. Motions under Rule
12 (b) (6) and Rule 56 were freguently made and: decided before a
decision whether to certify a class. Cases that were certified had

- a much higher rate of in-court settlement. There was a wide range

in the ratio between class recovery and attorney fees; although the

data are sparse, there tended to be an inverse relationship between ’
the amount recovered and the ratio, with fees falling to a smaller
proportion of recovery as recovery increased. Cases filed as class
actions took more judge time, and those certified as class actions
took much more judge time than the "average" civil action. )

During discussion, it was stated that the ongoing study is
noting whether settlement is announced simultaneously with the
motion for class certification: Identity of counsel also is noted,
to. determine whether class actions commonly are brought by the same
repeat counsel, or instead are often brought by counsel with little
class-action experience. One comment was that there is lots of
litigation over the distinction between (b)(1l), (2), and (3)
classes in mass torts, even though there is not so much dispute in
other subject areas. It was observed that in districts with local
rules requiring that a class certification motion be made within a
defined time after filing, there is a strong pressure against pre-
certification disposition of Rule 12(b)(6) and 56 motions even
though there is no requirement that there be a prompt ruling once
the certification motion is made. It also was observed that there
are cases like Exxon Valdez and the Chicago drug antitrust cases
where class actions are tried simultaneously with large numbers of
individual actions. : : ‘
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Judge Scirica and Professor Rowe then presented the report of
a subcommittee on pending securities litigation legislation. The
subcommittee also included Committee members . Doty, Vinson, -and
Wittmann. Judge Scirica served as chair, and Professor Rowe as
reporter. From the perspective of the Advisory Committee, the

central question posed by these bills is whether securities

litigation is so unique that it needs special procedural rules,
displacing the authority of the trial judge to work out the best
answer under the more general and flexible authority of current
procedure. The Committee cannot undertake to advise Congress on
the substantive provisions of the bills, and must recognize that
the procedural provisions are closely affected by the substantive
provisions.

The rapid evolution of the legislative process complicates the
task of determining whether the Committee can provide any helpful
advice to Congress on the procedural aspects of the securities
litigation reform bills, and if so how the advice might be
provided. Much of the attention so far has focused on H.R. 10.
Earlier versions of the bill required that class representatives
have specified minimum shareholdings; that has been dropped.
Another approach to reform, primarily substantive, has been to make
it harder to win on the merits — that approach too is evolving, as

.shown by initial elimination of recovery for recklessness, followed

by substitution of gradually expanding definitions of recklessness.
The shifting approach to "fraud on the market® theories of
liability provides another substantive illustration. Loser-pays
attorney fee provisions also are undergoing change, gradually
increasing the prospects that a losing party may avoid fee
liability.

One directly procedural approach is to adopt .heightened
pleading requirements, demanding very detailed pleading of
scienter, limiting the plaintiff to one amendment of the complaint,
and staying discovery during the pleading stage (subject to
exceptions).

' The statement and testimony of Chairman Levitt of the SEC was
praised as a very good identification of abuses and possible
solutions. The central point of the statement is that private
rights of action are essential means of policing the private
securities markets, a vital supplement to SEC enforcement. There
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are a number of specific‘SEC<recommendations that will be seriously
‘considered by Congress. One recommendation is that Congress should
ask the' Advisory: Committee to study Rule 9(b) pleading standards,
‘and to address the Circuit, split on appllcatlon of the specificity
standard for pleading fraud. The SEC strongly favors creation-of
safe-harbor rules for forward- 1ook1ng statements; liability for
recklessnéss; and prlvate liability for aiding and abetting
violations. .The SEC alsé is undertaking to develop a program for
filing ramicus curiae brlefs on dlspos1t1ve motions in private
11t1gatlon,‘and also on’ fee applications. The SEC likes ]Olnt and
several llablllty on a proportlonate basis, but only for cases of
recklessress rather ‘than ' actual intent. The SEC endorses
1eglslat1ve proposals to limit races to the courthouse, and to
‘prOhlblt dlsproportlonate recoveries by representative plaintiffs.

It is skeptlcal about’ proposals to increase over51ght of class
counsel by guardians or plalntlff steering committees.

Provisions that have disappeared, at least for the nmment
include those that would include’ the power to adopt rules governing
court procedure in the SEC’s rulemaking authority for safe-harbor
protectlons,‘and prov151ons for appointing a guardian ad litem for
a” plaintiff class. In addition to the specific 'pleading
provisions, prov151ons for a plaintiff class steering committee
would establish a unique and complicated substitute for the
‘ordinary class representatives - recognlzed under Rule 23. The
purpose of the steering committee proposal seems to be to establish
a "real client" for class counsel; because it is difficult to know
how this scheme would work, it is equally difficult to know what
alternative means might be found as a general revision of Rule 23
to accompllsh the same ends

Discussion of the Rule 23 aspects of the securities litigation
bills included a comment on the practice adopted by some judges of
soliciting bids by ‘competing firms to become class counsel. This
procedure was said to add an undesirable layer of complex1ty to
getting class actions initiated. The next observation was that
there are no problems in class actions in the securities field of
any particular importance. With a possible exception for attorney
fees, the institution is not out of order and does not need fixing.
It also was suggested that opt-in classes might prove useful, and
even that a blend of opt-in and opt-out features might be used in
a single case; relying on opt—oht'for smaller investors and opt-in
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‘jfor 1arger investors who might reélistiqally bring independent
-actions. A rejoinder was that institutional investors like things
as they stand: by failing to become representative parties they can
avoid the burdens of discovery, remain in the background, and still
papticipate in the recovery. Again, it was suggested that if-.some
version of the securities litigation legislation should.be adopted,
the Advisory Committee should. consider adopting a new Rule 23
version in some form that incorporates the legislative procedures
so as to avoid .the confusion . that could arise from attempts to
integrate the statutory procedures with the procedures -that still
are governed by the rules. ‘ _

A quick summary was provided of other procedural provisions in
the securities litigation portion of H.R. 10, including: disclosure
of settlement terms; Security for payment of costs. (including
attorney and expert fees) in class actions; the time for seeking
attorney fees, set differently than Rule 54(4d) (2) (B); discovery
sanctions; a limitatién on dismissal or withdrawal that clearly
would affect Rule 41, and might affect such matters as the opt-out
feature .of Rule 23(b) (3); jury interrogatories on demand as to. the
scienter of any defendant; and, again, the specific- pleading
‘requirements. It was observed ﬁhat dismissal for failure to meet
specific pleading requirements would be followed by a new .action,
brought by different counsel, improving on the lessons. learned from
the first action, and so on until a plaintiff managed to meet the
requirements and go on with the litigation. '

In conclusion, it was repeated that the focus of the Committee
must be on what, if anything, can be done in the rulemaking process
to respond to. the concerns reflected 'in these legislative
proposals. Congress believes that there are serious procedural
problems, and it is important for the Committee to seek to learn as
much as can be about the nature of Congressional concerns and the
' gnderlying realities. Coordinated and sympathetic study and

response are called for. ,

Friday morning began with a presentation by Professors Cooper
and Rowe on the Rule 23 draft that has been~developed'by the
Committee over the last several vears. Much of the discussion
explored the likely workings of the draft if it were adopted in its
pPresent form, and the. assumptions that seem to underlie ' itg
"provisions. Several of the participants observed that their own
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experlence reflected the lesson of the FJC analysis of the time
study data - there is seldom much dispute about the choice between
a (b)(l),j(Z), or (3) class. At times, however, the choice is
wvigorously litigated, partlcularly in the emerging uses of class
actions to manage mass tort claims. The litigation in these cases
may be very much concerned w1th the impact of the category of the
class chosen on notlce requlrements and the opportunlty to opt out
of the class. ThlS phenomenon, was thought compatible with the
observatlon that class action practice has matured with respect to
many flelds, in Wthh lawyers and courts generally know whether a
class should be certlfled and what type of class is appropriate,
while practice is less certain in other fields.

It was noted that the dlstlnctlons between (b) (1), (2), and
(3) classes need not be dissolved to pursue changes in notice and

opt- out requirements. Specific prov151ons addressing notice. in
(b) (1) and (2) classes can be added, and the demanding provisions
for notice in (b)(3) classes can be tamed,directly. In like

fashion, the lack of any provision for opting out of (b) (1) or (2)
classes, the requlrement that members be. allowed to opt out. of
(b) (3) classes, and the lack of any opt-in alternative, can be
addressed dlrectly Some partlclpants belleved that it is better
to malntaln the now "traditional® division among different forms of
classes, in part because the different classes have markedly
different histories and purposes. The (b)(l) class has an ancient
lineage that helps to legitimate class practlce in general; (b) (2)
classes reflect the proud civil rights heritage of the 1960’'s; and
(b) (3) classes represent both the dramatic expansion of remedies
for small claims that could not profitably be pursued in individual
actions and the growing efﬁorts to aggregate claims that are {or
would be) brought‘in individual actions.
)
There ‘was some moderate but inconclusive discussion of the
value of opt-in classes Such classes could address some of the
difficulties encountered with particular forms of class actions,
most obviously defendant classes. They also could be useful in
‘mass tort cases, not only to assuage concern about individual
control of individual clalms but also to obviate concerns about the
inconvenience of litigation in a distant forum and the difficulty
of working through choice- of-law problems. A plaintiff who opts
into a class that is certified to apply a particular body of law in -
a particular forum has not been coerced on either score.
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Notice also was discussed. ' There was some sentiment in favor

-of -adopting more pointed provisions detailing the content of

notices. One suggestion was that it might help to draft an
illustrative notice to.be included in the Appendix of Forms. No
particularized suggestions as to content were made.

Substantial concern was expressed about the impact of the
"willing" representative requirement on class actions. It was

- noted that defendant c¢lass: actions are useful in suing large

accounting firms that are organized as partnerships and in suing
securities underwriters who .are organized in ways that do not allow
for entity treatment. Another illustration of useful defendant
classes is provided by actions involving multiple insurers,
commonly involving state law claims. This wds one of the settings
in which it was urged that Rule 23 is a model for state practice,
and that it is appropriate to consider state uses in considering
amendments. At the ‘Same time, it was recognized that the position
of the representative defendant can be very complicated. Defending
on behalf of others carries fiduciary obligations to the class, and
forecloses the opportunity to settleifreely. Because the stakes

are increased, good-faith representation may seem to require a

proportional increase in defense effort. Many actions may generate
conflicts of interest between the representative defendant and
other members of the class, perhaps obvious and perhaps subtle.
The attempt to respond to these problems by requiring a willing
representative may not be satisfactory, but alternative responses
will require careful thought.

Another portion of the draft Rule 23(a) (4) that drew comment
was the reference to fiduciary duty. No one doubts that those who
seek to represent a class bear fiduciary duties to the class from
the moment they assert representative status. This almost casual
reference to fiduciary duty, tied only to recognition of the power
to relieve representatives or class counsel from their assignments,
does not clarify anything. 1In part for that very reason, it may
cause confusion. Some courts, “for example, have thought it
appropriate in some circumstances to approve a greater recovery for

. class representatives than for other class members, reflecting the

work (and perhaps risks) undertaken by the representatives on
behalf of the class. There is no reason why a brief reference to

‘fiduciary duty in the text of the rule should of itself change this

result, but it would provide a text to anchor new arguments. This
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‘revision was held up as a model of the well-intentioned changes

. that, should not be undertaken without a better focused purpose and

more. clearly expressed‘implementatidn of that pu;posel

The £focus of .the draft amendments ‘on issues classes was
discussed b:iefly. It was recognized that the changes do no more
‘than underscore options that are available under the rule as it
stands. And some skepticism was expressed about the desirability
of certifying classes for a single issue — resolution of one issue
of liability in a dispersed tort, for example, would simply leave
all remaining issues to be resolved in the ordinary course.

This discussion initiated discussion of a topic that recurred
repeatedly throughout the day — whether the problems of mass tort
actions are so  distinctive that a separate rule should be

" developed. One advantage might be the opportunity to address the

.problem of "futures" claimants that seem to be unigque to this
setting, involving people who have been exposed to an injury-
causing agency but who have not yet experienced the injurious
consequences, or do not know of the consequences, or do not even
know of the exposure. Doubts were raised in response. A specific
mass torts rule may seem SO ljaden with substantive overtones as to
‘raise legitimate doubts about the wisdom of  invoking regular
rulemaking procedures.. And experience is in a stage so embryonic’
as to provide very little foundation for drafting a rule with any
real hope of avoiding dramatic unintended consequences.

The proposal for permissive appeal from orders granting or
denying class certification also was discussed. Many participants
believed that the opportunity for appeal, controlled in the
discretion of the court of appeals, is highly desirable. The

~ decision on class certification can have overwhelming importance.

A defendant may feel forced to settle by certification, while a
plaintiff may feel forced to abandon the claim by denial of
certification.  Some, on the other hand, expressed doubts. It was
suggested that defendants resist certification only when they
believe they are liable; they should not be given the opportunity
to prolong the litigation and add to the plaintiff’s burdens by
appealing a certification order. '

The next part of the program was a panel discussion led by
Judge Schwarzer as to settlement classes, Judge Reed as to.
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"futures" classes, and Judge Becker as to mandatory classes.

Addressing settlement classes, Judge Schwarzer began with the
observation that settlement classes seem susceptible to abuse, and
certainly have given rise to perceptions of abuse. At the same
time, there is no careful empirical evidence on these problems.

A settlement class is one in which class certification is
addressed as part and parcel of a settlement: certification is
sought at the same time as the parties announce their settlement
and seek approval of it through the class action procedure. This
phenomenon is developing in mass tort cases. It does not seem
likely that those who drafted current Rule 23 ever thought of this.
To the contrary, they most likely expected that class definition
and notice would be determined by adversary contest, providing
information to the court and protecting the interests of class
members . In the settlement class, the judge stands alone,
dependent for information on one-time adversaries who have joined
in a nonadversary request. The judge still is obliged both to
decide on class certification and, if certification is granted, on
approval of the settlement. How can the judge properly discharge
these responsibilities? |

This . introduction was followed by a 1list of questions
addressed to settlement classes: (1) Should settlement classes be
allowed at all? They do have value, but is it enough, on balance,
to legitimate the device? (2) If settlement classes are permitted,
should Rule 23 be amended to address related problems? The only
opportunity the Jjudge has to address the requirements of
subdivisions (a), (b), and (¢) is provided by the subdivision (e)
proceeding for approval of the settlement. How is the judge to get
behind the parties’ agreement on these issues? (3) So, is it clear
that Rule 23(e) should require compliance with (a) and (b) for
settlement classes, and provide notice under (c)? What is the
burden, what the benefit? (4) If Rule 23 is not adequate, how
should it be changed? There are no standards for approval in (e).
Appellate decisions discuss factors to be considered, but it does
not seem likely that they constitute a comprehensive, guiding body
of law. Matters to be considered if amendment is undertaken
include: [A] Revision should be trans-substantive, not only for
mass torts; the fundamental issues likely are the same across all
categories of actions. [B] Changes should be neutral, not
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targetlng any substantlve ethical rules and principles. [C]

‘ Methods’ should be dev1sed to ensure that the Judge gets - adequate

1nformatlon,11t would Be a “tart to requlre flndlngs [D] So too,
methods should be devised to ensure that the judge can con51der ‘all
affected 1nterests (5) If procedures can be devised to protect
all 1nterests, can’ a ‘Settlement ‘Class be made mandatory, to ensure
a global settlement° Substantlal opt outs weaken the purpose
Under the present ‘rule, avallabllity of a mandatory class turns on
(b) (1) and an assessment of the assets of the defendant as a
potentlally "llmlted fund"‘in relatlon to the clalms, this may be
up51de down of a' more des1rable system that" seeks to preserve the
defendant as ;an ong01ng, contrrbutlng soc1al 1nst1tutlon )

Judge Reed then addressed futures classes, agaln seeklng to

ralse questlons rather than prov1de3 answers. He invited
con51deratlon of hlS oplnlon “at 157 F.R.D: ‘246 as one illustration
of the problems and tentatlve solutions. A “futures class"

’1nvolves persons who have been exposed to a product or property,

who have not or may ‘not " have manlfested dlsablllty or actual loss,
. but are aware of a potentlal for 1n3ury They do not get anythlng

on settlement ' but remain ellglble ‘for relief in the future. It is
very difficult to ‘define such ‘a "lateimaturing class" for
certlflcatlon Indeed, the class may include fact dilemmas beyond
the person who knows of exposure but ‘does not know 'of 1n3ury -
there are those who may have forgotten about exposure, or may ‘not
even know of exposure ' ‘

Futures classes pose dlfflcult guestions of standlng and "case

‘or‘Controversy" requlrements Is there an “1njury~1n fact“ s1mply

because of exposure” Judge Reed said’ yes, but the answer may be
shaped’ by the mature sc1ence relatlng to asbestos

) Due process notlce questlons also are difficult. Notice is
critical to the: opportunlty to opt out under Rule 23(c)(2), and the
opportunlty to opt out lS ‘critical to an assertion of natlonw1de

personal jurlsdlctlon See 1993 Westlaw 472812 (October 28). The
Manual for Complex thlgatlon talks about the rule" that you do not
have to have actual mnotice. ~ Opportunities for direct and

collateral attack are based on notice. The notice must say in bold
that the persons addressed are in the class, even if not 51ck And
it must llSt the beneflts from belng in the class.
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There are ethical issues facing counsel who represent both
present and futures classes: do they need separate counsel? What
can the court do about this question when a settlement is
presented? ‘ :

‘ ‘Resolution of futures claims commonly requires a structure for
monitoring the class members and for assertion of claims as they
mature. These must be communicated to the class.

_ Attention must beé given to notifying the class so that
objectors can become informed and make their views known. It is
necessary to address such questions as the right of objectors to
intervene or demand discovery. ‘ ‘

Judge Becker addressed mandatory classes. They are classes
not certified under (b)(3). The mahdatory classes come with a lot
of baggage, of legal background. There are not many problems with
(b) (1) (&) or (b)(2) classes. _ The problem arises from (b) (1) (B)
limited fund classes. If there is a truly limited fund, class
treatment again makes sense. “Punitive damages overkill" arising
from multiple demands for punitive damages in independent actions
is a particular problem. There may be a due process violation at
some point in a sequence of multiple punitive awards; a mandatory
class seems a good resolution. Of course this becomes involved
with the substantive law. It worked in Agent Orange in the Second
Circuit, but was denied in the Skywalk litigation in the Eighth
Circuit and Dalkon Shield litigation in the Ninth Circuit.

The decision in Phillips Petroleum v. Shutts may be a problem,
perhaps implying that mandatory classes may violate due process, or
at least may violate due process unless there is consent or contact
with the forum. The rationale of the Shutts decision must be
determined: is it that plaintiffs must retain some control of
litigation that disposes of their claims? The “Ticor" case in the
Third Circuit involved certification under (b)(1l) and (2); later
' 1itigationnwas allowed to proceed on the theory that there were
substantial damage claims, giving a right to opt out. The Supreme
Court managed to avoid decision of these issues when they came up
by way of the Ninth Circuit. :

The policy issues surrounding mandatory classes include: (1)

efficiency — this is cheaper than processing multiple individual
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actlons S(2) Falrness — it may be cheap, but is it fair? How far

Ldoes falrness depend on the dlstance of the forum - from class

members° (3) Autonomy, individual control of lltlgatlon affecting
1nd1v1dua1 claims, is important. Is a lawsuit the. business of the
partles, or the publlc° (4) Federalism — partlcularly, what should
be made of state’ class actlons, if claimants. are allowed to’ opt out
of any federal class"”‘ «

. One approach would be to make (b)(3) classes mandatory, across
the board or in some measure. Another would be to discard any

- brlght ~-line rule based on the nature of the class, and allow a
,flex1ble approach in- which optlng out may be allowed — or denied -

in any form of class; the draft Rule 23 already prepared by the
Committee -illustrates this approach. A decision must be made
whether to "push the edge of the envelope" in the mass tort area,
where we trench on substantlve law and constitutional issues. 2nd,
at . the very beglnnlng, it must be determined whether it is worth
undertaklng any'. rev151on of Rule 23 when 1t is not possible to
frame" flrm answers to many of the 1mportant questlons

Dlscus51on of the panel’s questions ensued. ~ The first

‘“questlon ralsed was’ whether there should be a spe01f1c provision,

perhaps in Rule 23(e), “for settlement classes Judge Schwarzer
responded that the rules should be trans-substantive. Mass torts
should not be! spec1f1cally addressed. The idea of a settlement

k‘class may be contrary to Rule 23, which contemplates adversary

presentatlon on the issues of certification, notice, and opting
out. Perhaps subdivision (e) could be restructured to illustrate
the matters the ‘court should consider when confronted with a
proposed ¢lass and class settlement

It was observed ‘that there is a large body of caselaw on
approving settlement that courts know and follow. And it was
responded that. ‘the flndlngs made through these procedures cannot be
"treated ‘with great serlousness The rejoinder was made that
defendants -are not ‘interested in ' unsupported flndlngs that
subdivision (a) and (b) requirements have been met, leaving them
without protection against future 1litigation. When defendants
contest class definition, they seek a narrow class to reduce the
scope  and expense of the 1litigation; but when they get to

. settlement, they - want a broad class to protect against future

litlgation, This participant tells ‘class representatives at the
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- beginning that they will be stuck with the 1litigated class

- definition — that he will not undertake to settle for a broader
class. - .

It was asked how- the rule can be structured so there.is a true

case-or- controversy on the Rule. 23(e) presentation? What will

work, as a practical matter? If the rule cannot make it happen, it
can creaté a process. It is not uncommon to have a case filed with
settlement and class certification presented at the same time. As
a matter of ‘economic - reality, these are defendant driven

. settlements. Defendants want global settlement and 1nandatory

classes, but do not want to set up a class action framework that
will invite claims until they know ‘the claims can be settled All
partles are -under enormous pressures -to 'settle =~ emanatlng in part
from the court. Defendants must have. total peace.

Another participant praised Judge Schwarzer’'s presentation.
It is troubling that lawyers for present claimants also represented

the futures class in the Georgine settlement. Judge Weinstein has

twice appointed separate counsel for future claimants. Maybe there
should be opt-out rights too. - No one knows who these future

-claimants -are, how many they are, what. their injuries will be:

present victim counsel will try to get the most that can be got for
the present victim clients. The independent representation theme

was echoed by another participant, who suggested that it might be

helpful to provide  in Rule 23 for independent counsel for
subclasses. ~

In similar vein, it was stated that there is an adequacy of
representation problem. Class counsel is trying to resolve too

many claims; the court should appoint counsel for at least one .

subclass to decide "whether the pot is big enough, and whether it
is being divided fairly." It is important to distinguish between
creating the fund and dividing it. Rule 23 (e) should not be

drafted in a way that interferes with this. 2nd it would be good

to put the fund immediately under the control of the plaintiff

class or subclasses, so that they can reap the earnings while

division is being accomplished.
It was suggested by another participant that the key. lles in

deflnlng what the judicial role is: a rule cannot specify on a
trans-substantive basis what must be considered. Most settlements
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occur after there has been some adversary contest on such matters
as class certification. An enumeration of factors in Rule 23 (e)
would help; most circuits have enumerated such factors. The Manual
for Complex Litigation is a big help, specifying a process that
begins with preliminary approval, and so on. This process seems to
be universally used, even though it is not in Rule .23. In a
related vein, it was observed that Rule 23 should not itself spell
out a formalized settlement administration procedure — that the
expense and delay would be overwhelming. Another observation was
that the sophistication of the trial judge is an important factor
in ensuring sound results. ‘

Still another stated. that the level of scrutiny of a
settlement class varied markedly depending on whether there has
been a prior contested certification: if so, there is a framework.
If not, there is more scrutiny of the issues.

One of the judges suggested that it should be made clear in
Rule. 23 that if the certification question first arises at
settlement, the lawyers must show the factors that support
certification. And a practitioner reverted to the earlier theme in
response: there is a change in behavior upon settlement, which
deprives the court of the information sources it needs.

It was asked whether interpleader might be used once a fund is
set. One reply was that interpleader might be turned into a claims
resolution facility of some value. Another was that Rules 22, 23,
and 24 work well together. Again, the Complex Litigation Manual
shows how they interlock. Rule 22 has been used by insurers for
bankrupt clients; Rule 24 has been used for intervention by a
class. It is always possible to comply with the forms.

Another participant noted sdrprise at the concern expressed
about supervision of settlement — in his experience, there is a lot
of effective supervision. ' ~

The possibility of using special masters to participate in the
process of approving settlements was raised, drawing from the
Committee’s current Rule 23 draft. One participant noted that he
had played a master-like role in evaluating confidential
information and making recommendations that did not reveal the
information to the judge. The possibility of more active
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. investigation on behalf of the court was noted, but not ' pursued.

It was suggested that the need to provide representation for the
unrepresented is greater than:the need to have the court. substltute
in some more open-ended and not adversarlal role. :

Then it was suggested that it is premature to deal with these

settlement questions in Rule 23, that settlement classes should be
. dealt with in the Manual for Complex Litigation. Recent asbestos

settlement classes involved negotiated prefiling settlements that
worked because all the lawyers involved were very experienced and
had large portfolios of cases. There seemed to be no real
conflicts of interest. The lawyers feared that if they filed
first, an activist judge would have forced them to be recalcitrant
or to be bound in a shotgun marriage. - They need to know..the

settlement terms with certainty before they can approach class

certification and actual settlement. The problem of future classes
is at times referred to as "unk-unks®: unknown numbers of claimants

~who will have claims of unknown size. . Severity of injury commonly

covers a wide range, from mildly irritating symptoms to death. The
uncertainty is extreme. Both plaintiffs and defendants are

_frightened by the prospect of bankruptcy as an alternative claims-

administration. system. The plaintiff. lawyers in these asbestos
futures settlements were the best lawyers in the country on the
subject; they knew and cared about what they were doing. The
framework of settlement is shaped by the reality of the transaction
cdosts encountered in past methods of resolving asbestos claims.
Historically, $1 has been spent on defense for every.$l paid to
claimants; the result is that .claimants, after paying their own
lawyers, -have received one-third of the money devoted to .the
litigation. It is in the defense interest :to maintain this ratio
if they cannot achieve global settlement. These vast wasted costs
make it desirable to attempt a different resolution, to run the
risks involved in . establishing private diagnostic systems,

monitoring, and claims processing facilities. The inability to
predict which person will suffer which consequences of what
severity forces this mode. But it is probably impossible to

attempt to generalize in a rule about the circumstances that make
this possible and desirable.

A provisional summary of the issues raised for the Committee

by this discussion was then attempted: The Manual for Complex
Litigation must be considered as a supplemental device, an
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alternative to amending Rule 23. That does not answer all of the
questions whether Rule 23 should be changed in some ways, or
whether other rules should. Congréssional remedies may not be
possible, as-demonstrated by the asbestos experience.

Whether Rule 23 changes are needed at all remains uncertain.
The mass tort phenomenon seems to be driving the process. If that
is so, it must be asked whether ‘asbestos and breast implant
litigation are an isolated phenomenon — and perhaps, when more 'is
known, may be quite different from each other. The breast implant
defendants are haunted by what happened in asbestos, perhaps
failing to see the fundamental differences. In the implant
litigation there is a definable universe of claimants. The
manufacture of implants is a discrete event, occurring over a
relatively few years. Traditional Rule 23 approaches can work
better here than in asbestos. So is all of this discussion an
attempt to design a system for asbestos? Aand isn’t that foolish,
in part because too late? The science of asbestos is relatively
mature, particularly in comparison to the science as to silicone
gel breast implants. And there has been ample experience with the
ways in which asbestos cases actually try out; there is much more
limited experience with actual trial of breast implant cases.

Taking a broader perspective, it can be said that what is
happening in mass cases is not that courts have been finding a way
to resolve cases. Instead, the effort to find ways to resolve vast
numbers of related cases has developed a procedure that produces a
mass courts are not equipped to handle. The result is a mass, not
a case. The parties, driven by self-interest, then create a claims
processing facility that resembles legislatively created
administrative systems. - Even as administrative and executive
claims agencies seem to be moving ever closer to judicial models,
these arrangements move courts away from judicial procedure and
toward an administrative role foreign to thelr hlstory, tradition,
and spec1a1 attrlbutes *The circle closes.

It was asked whether a blanket prohibition on punitive damages
would help process these cases. An answer was offered that it
might make things worse, creating an incentive to 1litigate
causation in each indiwvidual case.

More open-ended discussion raised a variety of additional
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issues. One was whether a choice-of-law statute might help; it was
observed that in the school asbestos litigation, the ‘Third Circuit
found that the law of most states was quite similar. Another was
whether Congress might be able to dispense with jury trial in favor

of an alternative system of administration: what form might the
~administration take? . One system might be to pick up on the forms

being developed by settlements - to establish defendant-funded

‘systems that allow individual future'claims to mature, resolve
~ questions of actual injury, identify the products that caused
cinjury, and provide compensation according to a grid. These

speculations were cut short by the suggestion that reliance on
action by Congress is a long-shot. The rulemaking process must
tend to its own responsibilities on the assumption that Congress
will not act. \

It was suggested that a court can certify a class sua sponte
for purposes of case management, appoint masters to design a claims

. facility, and so on. . If defendants perceive a crisis is in the
“making, they can anticipate this.

-It was observed that the in terrorem effect of aggregating
marginal cases may be unfair. Perhaps aggregation should not be
allowed until litigation arising from a particular source of
multiple injuries has matured.  When it seems clear that there are

- large numbers of well-founded claims, aggregation may become

appropriate. Another participant seconded this observation with
the wry comment that some lawyers beligve that aggregation deals

"with claims of de minimis strengfh and value. Yet another found it

horrid to force people into consolidated proceedings, forcing

. settlement.

The discussion turned to substantive issues with the note that
Congress has never addressed the aggregation of smaill claims, and
may address the perceived problems of aggregation - including
aggregation of large individual claims — by addressing substantive
law more than procedure. Current interest in federal products
liability legislation is an indication of this possibility. But if
substantive law is the pProblem, it was asked, why should the
rulemaking committees write procedural rules to address the

‘problem?

The 2American Law Institute Complex Litigation pProject was
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noted next. It focuses on bringing litigation into one court, and
seems to assume that federal courts will inherit most of the work,
and’' will be able to"do it well. This may be an overly sanguine
assumption; most lawyers and courts may not be up to the task. In
response, it was asked what is the measure of comparison? If we
look tovstate\dburts;ﬁthe view is mixed. Many states'are reluctant

‘ to consolidate multiple .actions even on a ‘county-by-county basis.
. And if settlement is thought so horrid, we must ask whether «the

courts are ready to try them as an alternative. Settlement is a
contract. Settlement can work, despite questions. about fairness.
Consolidation can be viewed as a default rule reserved for 'cases
that ‘fail, to ‘settle, admitting that case-by-case trial is the
nominal mode but recognizing that it is not possible. -

careful consolidation was supported as a device that can
accomplish a lot. Courts can develop ways to try cases by samples
so. carefully selected that parties‘will go along. Additional
incentives can be offered to join, as accelerated trials and the
promise of reduced discovery burdens. It may be that plaintiffs
'will be willing to waive punitive damages for other advantages —
the parties. agree not as settlement of the claims but as
establishing a procedural framework for resolving the claims. The
wahearn" settlement, before turning to the futures class, resolved
more than 50,000 cases and present claims pending in many different

courts; this sort of result can be achieved even without

consolidation. It was defendants who set all of this in motion.
In the early days of the Bendectin litigation, after an approved
settlement ‘was reversed,; trial was consolidated on a basis that was
mandatory  for the Ohio cases but optional for all others; the
finding of no causation effectively resolved many cases. A
response was that there is a big risk in having a consolidated
trial, Jjust -as in having a class trial, before the science is
mature. (And, after all these years, there still may be some
question whetlier Bendectin will be found a teratogen.)

The other side of consolidation is that plaintiffs may find it
forces trial, by leading defendants not to settle. And at the same
time, it may build up expectations of those who have marginal
claims or no claim at all. Trial level percolation has a value; a
few trials make people realistic, and should occur before
consolidation is undertaken. Massive repetition of massive
discovery need not be a problem, even without consolidation; after
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;the first few«casés have unearthed ail of the unearthable liability
information, it can be shared — protective orders should not be a
problem. (The pending Rule 26(c) amendments would make doubly

certain of this.)

But there is a lot of pressure on all parties to settle.
Perhaps the Manual on Complex Litigation should teach judges. to
provide lawyers the means to reach agreement before mass
consolidation occurs. ‘

Consolidation and class actions were described as “apples‘and
oranges"; consolidation is not the same as class certification.
The Cimeno 1litigation had the consent of the parties to

consolidate.

The final portion of the meeting was devoted to brief summary
reactions from the invited participants who had been able to remain

to the very end.

Professor Yeazell said that Rule 23 should be revised. Notice
should be "delinked" from the (b) (1), (2), and (3) classifications.
It is far better that revisions be made by the Advisofy~Committee
and the rest of the Enabling Act process, not by Corigress.

Mr. Berger expressed equivocal feelings about amending Rule
23. Amendments might make the rule worse, not better. If any

changes are made, they should be incremental. The only hope for.

achieving a rational product is to follow the Enabling Act

 procedure. Attention should focus on areas where law and practice
are not yet well settled. Courts could use guidance in such
emerging areas as toxic torts. It is unclear whether (b) (1) needs
attention. (b) (2) is being used in mass torts for compensatory
relief. (b) (3) has no workable definition of predominance.\ The
Committee Notes should not be cryptic; they should be designed to
help bench and bar. Policies should be stated, recognizing
counterpolicies. The chief policy of Rule 23 is accomplishing
effective relief.

Ms. Cabraser believes that Rule 23 should be amended. The
draft of Rule 23(a) is good, apart from the requirement that a
class representative be "willing." The draft is benign in clearly
setting out the purpose of Rule 23 and the changes. The only part
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of the draft that is not helpful is the provision for permissive

"appeals 1n .subdivision (f).. Subd1v1s1on (e) would be-much improved

by 1ncorporat1ng guldellnes based on. Judge Schwarzer s suggestlons

The use of masters oxr maglstrate judges actlng as masters could ‘be
improved by using the master before the settlement proposal is made
to ithe court for. approval. Involvement of a'master in helping the
partles formulate the proposal could be one of the factors
con51dered in. evaluatlng the settlement once a proposal comes to
the point of subm1551on for approval it is too difficult to. make
changes in the proposal. The coverage of settlement approval
procedures in, the Manual for Complex, Litigation .. should be
expanded, or perhaps a separate manual could be prepared for this
topic. : :

Professor Hazard advised that the significance of the (b) (1),
(2) and (3) categories should be reduced, but in a way that
preserves the old learning. Topics that deserve attention include
notice, opt-out, defendant classes, and predominance. There may
not be much more that can be said about predominance, although it
may be possible to mark the distinctive nature of claims that -
cannot . economically. stand alone — such claims should almost
automatrcally be certlf;able Adequacy of representatlon is more
important than the adequacy of the formal representative. Remember

-that the representatives of the income and principal beneficiaries

in the Mullane case were not members of either class, but strangers
appointed to represent their interests.

: Mr.‘Helm suggested that some changes in Rule 23 would be
de51rable to restore adversarial balance, and reduce implicit
economic .terrorism. Rule 12(b) (6) and 56 motions should precede
certification, reducing the force for prompt certification. Draft
Rule 23(f) strikes the right balance on appeal rights. The
opportunity to appeal grant or denial of class certification may
impede pressure for settlement, but that is a good thing. Rule
23(c)(2) notice provisions can easily be improved. "Settlement
classes" may deserve special treatment. if .there has not been
earlier con51deratlon of certlflcatlon

Judge Becker advised that draft Rule 23(f), creatlng a

permissive appeal opportunlty, is good Early Rule 12(b) (6) and 56

motions are good. Some actions have. class allegations' as mere
throw-aways; this should not be enough to invoke all of Rule 26(e).
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The draft Rule 23 cleans up a lot of things; much of it is good.
. Perhaps the dual requirements of typicality and commonality should
be abandoned — the requirement of typicality adds little to the
‘requirement of commonality. ' More has to be done on notice., There
~should be some better provision to care for the class member who
does not get notice of the need to file an individual claim to
.participate in a recovery; the most workable procedure may be to
impose an obligation on class counsel to make inquiries when a
known significant claimant fails to file a claim. ,

Judge Reed expressed approval of Judge Schwarzer’s qriteria
for apprdving settlement. 'He is\very much concerned about the
settlement class, which increases ethical burdens on lawyers. The
draft Rule 23(f) appeal provision is a good idea, but care must be
taken to be sure that it is apprbpfiatély limitedQ J

Judge Schwarzer advised that gxpéétatibns‘fqi imprp&ing Rule
23 should be set at a reasonably low level. The ‘real problem,qf
mass torts is’ federalism: federal proposals' do ‘hot reach state
‘courts. It is not clear that there is any pressing need to amend
Rule 23, although the draft is elegant. There is some argument for
amending subdivision (e). He would drop the 23(f) appeal proposal;
entry of final Jjudgments under Rule 54(b) and permissive
interlocutory appeals seem adequate  to bring important

certification questions to the courts of appeals. Committee notes.

can provide a lot of guidance.

" Mr. Weiss stated that Rule 23 is resilient, and grows to meet
new social needs. It is still growing. Any significant change
will stir up years of uncertainty and doubt. The Committee should
wait ten years, and then revisit the questions of mass torts.

’ Mr. Schreiber likes Judge Schwarzer’s Rule 23 (e) suggestions.
He observed that some problems- arise when the Judicial Panel on
Multidistrict Litigation sends complex toxic tort cases. to tyro
judges — although there is an understandable need to increase: the
pool of judges experienced in handling complex "consolidated
proceedings, it may be wise to arrange the growth of experience in
‘more sensible stages. Some of the more practical problems that
should be considered include the need for multiple counsel to
‘:represent subclasses or class members with conflicting intereSté;

the practice of *claims made" settlement funds; calculation of
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counsel fees, whether by lodestar or fraction of the amount
recovered for the class; and mass torts - including the question of
relying on statlstlcal progectlon to resolve individual damages

issues, as Judge Real has Just done in- a case 1nvolv1ng 10 OOO‘
clalmants

Mr. Thumann urged that at most minor amendments. should be made
to Rule 23. The Commlttee draft 1mproves the 1anguage of the rule,
but does not make any 51gn1f1cant change. Why bother? The change
he would most favor would be adoption of the draft Rule 23(f)
appeal procedure, which provides an opportunity to get out from the
in terrorem effect ofﬁan improvidently certified class.

These summaries left almost no time for comment. It was
suggested that ellmlnatlng the typlcallty requirement might not

cause much loss, but also noted that Rule 23 has emerged from a
long background of interest-group litigation.

Respectﬁully submitted,

Edward H. Cooper; Reporter
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- MINUTES
ADVISORY COMMITTEE ON CIVIL RULES
_ APRIL 20, 1995

L ThénAdvisory Committee on Civil Rules met on April 20, 1995,
at New York University School of Law. The meeting was held in
conjunction with the April 21 and 22 Research Conference on Class
Actions and Related Issues in‘Complex Litigation, held by the
Institute of Judicial Administration at New York University School
~of Law. Members of the Advisory Committee also attended the
_Conference. The Advisory Committee meeting was attended by Judge
Patrick E. Higginbotham, Chair, and Cpmmittee Membgrs Judge David
S. Doty, Justice Christine M.’\Duﬁhémh‘fFfahcis H. Fox,. Esq.,
Assistant Attornéy General Frank W. Hunger, Mark O. Kasanin, Esq.,
Judge Paul V. Niemeyer, Professdr' Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, and Judge C.tRogeflVipsopan Edward . .H. Cooper
was present as Reporter. Judge Alicemarie H. Stotler attended as
‘. Chair of the Standing Committee on Rules of Practice and Procedure,
and Professor Daniel R. Coquillette attended as Reporter of that
Committee. Judge Jane A. Restani attended as liaison representative
from the Bankruptcy Rules Advisory Committee. John K. Rabiej and
Mark D. Shapiro represented the Administrative Office. Thomas E.
Willging represented the Federal Judicial Center. Observers
included Professor Linda Silberman and Professor Samuel Estreicher,
Robert S. Campbell, Jr., Esq., Alfred W. Cortese, Jr., Esqg., Fred
S. Souk, Esq., Laura S. Unger, Esq., and H. Thomas Wells, Jr., Esq.

Professor Silberman welcomed the Committee to the NYU School
of Law and to the Conference; the welcome was later repeated by
Professor Estreicher.

The Committee approvéd the draft Minutes for the meetings of
October 20 and 21, 1994, and February 16 and 17, 1995.

Judge Higginbotham opened the meeting by noting that this is
the last in a series of meetings désigned to increase the
Committee’s knowledge of class actions. The history of the 1993
draft was recalled: the Committee had approved it with a
recommendation that the Standing Committee approve publication for
public comment. During the meeting.  of the Standing Committee,
however, it was decided that the public agenda of civil rules was
so full that it might be bettér to defer action on Rule 23 for a
while; particular concern was felt about the impact of the
discovery and disclosure amendments then awaiting study and
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approval by Congress. Since then, rapid developments in the use of
Rule 23 to address dispersed mass tort litigation have provided the
occasion for further consideration of Rule 23. The settlement
plans worked out in different asbestos actions and the silicone gel
breast implant action are examples of these developments that have
not yet fully played out. Rule 23 was the subject of active study
at the Advisory Committee meetings in April, 1994, and February,
1995. Many members of the Committee also attended the March, 1995
Conference on the Federal Rules of Civil Procedure sponsored by
Southern Methodist University School of Law and the Southwestern
Legal Foundation in Dallas. Research help has been sought from the
Federal Judicial ‘Center.

Congress has been examining the large social problems that
give rlse to a substantial share of the litigation brought as class
actions. Although the Committee hopes to be able to coordinate
with Congress, and to inform its work just as the work of Congress
informs the Committee’'s efforts, Congress operates on a different
time line than the Committee. The Committee, moreover, must
maintain its independence and credibility — work on Rule 23 might
easily be perceived as arising from particular positions or
v1ewp01nts on the larger substantive and social problems, and
everything possible must be done to defuse any such perceptions.
It is also important to continue to find ways to defeat the common
perceptlon that Committee processes are closed to the public; the
widespread circulation of the current Rule 23 draft and the efforts
to bring experienced class action lawyers, into Committee
deliberations have provided a beginning. The repeated focus on the
current draft at the Institute of Judicial Administration
conference also should help.

*k Kk %k %k %
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RuleV23 Study

) Thomas WillginQ provided a brief report oh‘tho progress of the
Federal Judicial Center study of Rule 23 to supplement the partial

- draft report that was provided with the Committee materials and the

presentation to be made at the IJA Conference the following day.
He noted that data collection in the Northern District of Illinois
and the Southern District of Florida will be completed in May and

" June. They hope to have a final report by the end of summer.

Among the preliminary findings of experience in the Northern
District of California and the Eastern District of Pennsylvania, he

noted that class certification is granted in'only about half of the

cases brought on for certification, and that defendants often are
successful in winning partial or complete dismissal under Rule

12 (b) (6) or by summary judgment.

Legislative Activity

A report was provided by the subcommittee of Committee members
Doty, Vinson, and Wittmann, chaired by Scirica and reported by
Rowe, dealing with the procedural aspects of pending securities
legislation. 'It was suggested that the central issue at the ocutset
will be whether Congress shares the view of the SEC that private

- actions are essential to protect the integrity of the securities

markets. ' If Congress disagrees with this view, it is likely to
make many substantive changes and blend procedural changes in with
them. If Congress shares this view, on tpe other hand, it may find
less sweeping means of addressing any abuses that it may find in
present patterns of private enforcement. At least some of the
problems that Congress is addressing deal with matters within the
reach of the Rules Enabling Act. The Committee can provide for
such matters as a threshold showing on the merits as a prerequisite
to class certification; permissive interlocutory appeal from
certification rulings; means of regulating races to file class
actions; and perhaps the specific pleading standards of Rule 9(b).
As to such matters, and others within the Committee’s reach, it
will be important to discover whether the Committee and Congress
can and should find means of working together.
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Laura S. Unger described several of the concerns of Congress,
with particular emphasis on the perspectives of the Senate, where
she works. It does not seem likely that Congress will want to
defer to the SEC and the rules committees, but the committees of
Congress would like to be able to gain the advantage of rules
committee knowlege and experience just as they gain much advantage
from working with the SEC. There is considerable frustration with
lax pleading, races to the courthouse, and the cost of discovery
while motions to dismiss remain pending unresolved. There is a
desire to find a way to force institutional investors, who
typically have the largest stakes, to opt in or out of securities
class actions. . Such a system likely would encourage the
institutions to opt 6ut of weak actions, greatlyfreducing the
incentives to bring weak actions. At the same time, it ‘would
encourage the institutions to opt into strong actions, preventing
them from getting a free ride on the efforts of others and perhaps
contributing valuable information to the progress of the action.

This concern with weak actions was echoed in the Committee.
It was noted that the problem is with actions that pass the hurdles
of Rule 11 frivolousness, motions to dismiss for failure to state

‘a claim, and motions for summary judgment, but that nonetheless are

quite weak.

Miscellaneous Rules .

k¥ k%%
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Rule 23(e). A suggestion that Rule 23(e) should be amended to
develop further the court’s responsibilities in approving class
action settlements was met with the conclusion that this topic is
one of the central matters being studied in the ongoing study of
Rule 23. It will continue to be a major topic in developing
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possible revisions of Rule 23.
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Next Meeting

Rule 23 revisions will form the major item for discussion at
the fall meeting. The ‘meeting probably will be set in October.
The period from October 19 to 21 has been ruled out. Every effort
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will be made to select the dates that create as few conflicts as
possible for presently known schedules of Committee members. The
site will be Tuscaloosa, Alabama.

In preparing for discussion of Rule 23, the Committee should
work thrbughout“thé summer in exchanges that focus on gradually
more specific proposals. This process will help to decide whether
any revision should be attempted, whether drastic ‘changes are
desirable, or whether modest reforms are worthwhile and the limit
of prudent proposals. A docket of proposals will be prepared by
the Reporter}‘beginning with lists of topics that seem certain to

warrant further discussion and other topics that will warrant

further discussion only if Committee members believe that is
desirable. Some of the "no-discussion" items may include suggested
amendments that can be considered at the October meeting without
further correspondence over the summer. Once a list of topics for
summer discussion is created, more specific questions will be
framed for continued collegial exchange, for a self-study process
that will not attempt to reach any specific decisions. The thought
is that focusing for the first time on a detailed draft at a
meeting, without advance preparation, will not provide a solid
foundation for effective progress. Although it is hoped that a
detailed draft rule can be provided for consideration, perhaps even
for recommendation by the end of the meeting to the Standing
Committee for publication, the draft itself will be intended to
focus the results of the summer exchanges, not to preempt further
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detailed discussion and revision. Detailed 1language will
facilitate discussion, without freezing it.

Respéctfqlly submitted,

Edward H. Cooper, Reporter'
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MINUTES
ADVISORY COMMITTEE ON CIVIL RULES

NOVEMBER 9 and 10, 1995

The Advisory Committee on Civil Rules met on November 9 and
10, 1995, at The University of Alabama School of Law. The meeting
was attended by all members of the Committee: Judge Patrick E.
Higginbotham, Chair, and Judge David S. Doty, Justice Christine M.
Durham, Francis H. Fox, Esqg., Assistant Attorney General Frank W.
Hunger, Mark O. Kasanin, Esq., Judge David F. Levi, Judge Paul V.
Niemeyer, Carol J. Hansen Posegate, Esqg., Professor Thomas.D. Rowe,
Jr., Judge Anthony J. Scirica, Judge C. Roger Vinson, and Phillip
A. Wittmann, Esq. Edward H. Cooper was present as reporter.
Former Committee Chair Chief Judge Sam C. Pointer Jr., and former
member John P. Frank, Esqg., also attended. Judge Alicemarie H.
Stotler attended as Chair of the Standing Committee on Rules of
Practice and Procedure; Professor Daniel R. Cogquillette attended as
Reporter, and Sol Schreiber, Esq. attended as a member, of that
Committee. Judge Jane A. Restani attended as liaison
representative from the Bankruptcy Rules Advisory Committee. Peter
G. McCabe and John K. Rabiej, along with Karen Kremer, represented
the Administrative Office of the United States Courts. Thomas E.
Willging and Robert J. Niemic represented the Federal Judicial
Center. Professor Francis E. McGovern attended as an invited
speaker on experience with state-court class actions. Observers
included Frank Bainbridge, Esqg., Sheila Birnbaum Esqg., Robert S.
Campbell, Jr., Esqg. (liaison, American College of Trial Lawyers),
Alfred W. Cortese, Jr., Esq., Robert Heim, Esqg., Professor Deborah-
R. Hensler, Robert Klein, Esq., Barry McNeil, Esq. (Chair-elect,
ABA Litigation Section), Professor Linda S. Mullenix, Fred Nisko,
Esg., Professor Carol M. Rice, Evan Schwab, Esg., Fred S. Souk,
Esq., Melvin Spaeth, Esq., and H. Thomas Wells Jr., Esqg. (liaison,
ABA Litigation Section).

Judge Higginbotham opened the meeting by welcoming the
Commlttee and observers to Tuscaloosa and the Law School.

The Minutes of the April 20, 1995 meeting were approved.
Judge Higginbotham reported on the September meeting of the

Judicial Conference of the United States. Shortly before the
meeting, the proposals to publish for comment revised jury voir
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Civil Rule 23 formed the central focus of the meeting. The
materials with the discussion draft suggested that four major

- proposals should be discussed first: (1) The new Rule 23(f)

provision for permissive interlocutory appeals; (2) that Rule

- 23(b) (3) be modified to require that a class action be "necessary"

for the fair and efficient adjudication of the controversy; (3)
that Rule 23(b) (3) require consideration of the probable success of
the class claim on the merits, and of the significance of even

- probable success; and (4) that Rule 23 be modified — most likely

with respect to (b)(3) é¢lasses only — to make clear the

appropriateness of ‘"settlement" ¢lasses. The meeting‘provided

opportunity for full discussion of each of these four proposals,
and tentative decisions were reached as to the first thrée. No
time was available to discuss the more detailed chahges that also
were proposed in the discussion draft. The -discussion draft posed
two separate issues with respect to these changes.‘ The first issue
is whether it is wise to, propose a number of significant changes in
tandem with a set of major changes. The choices to be made will
not be easy. If the Committee finds several aspects of Rule 23
that bear useful improveménts, it séems undesirable to defer these
matters for a period that is likely to extend several years into
the future. On the other hand, consideration of eveﬁ‘twd or three
fundamental changes will continue to require careful attention and
much hard work. If the Standing‘Committee, members of the bench
and bar, Judicial Conference, Supreme Court, and Congress are asked
to consider  fundamental changes, there may be a risk that other
significant changes will not receive the attention required to
ensure the best possible reVisiOns. The second issue really is all
the other changes, None can be advanced without careful Committee
review. If it is decided that they should be considered on the

merits with an eye to determining which merit a recommendation for

publication, the Committee must review them to support appropriate
determinations. i

Rule 23(f): Permissive Interlocutory Appeals

. Draft Rule 23(f) would provide for permissive interlocutory
appeal from a distrigt court order granting or denying class
certification. The draft is closely modeled on the language of 28
U.S.C. § 1292(b), in an effort to invoke familiar concepts that

"will ease application of a new rule. It departs from § 1292(b),

however, in important respects. First, it does not require
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‘ permlss1on to. appeal from the district court, nor even an initial

request to the district. court for permlss1on Second it does not
1ncorporate any of the llmltlng § 1292 (b) requlrements ‘that have
limited use of § 1292 (b) in the class certification context — that
there be "a controlllng questlon of ‘law as to which there is
substantlal ground for dlfference of oplnlon and that an immediate
‘appeal from the order may materlally advance the ultlmate
termlnatlon of the lltlgatlon .. Although § 1292(b) has prov1ded a

‘useful opportunlty ‘for. appeal with respect to varlous Rule 23

rullngs,; the . draft is i ntended to make appeals more readlly
avallable The. opportunlty for more frequent rev1ew may be
partlcularly 1mportant 1f other substantlal changes are made in
‘Rule 23 Partlcularly durlng the early years of any new Rule 23
prov151ons, the opportunlty for appellate guldance by 1nterlocutory
appeal can be 1nvaluable

‘,nThe‘ 11m1ts built 1nto the draft were noted repeatedly
throughout the dlscu551on Appllcatlon for perm1ss1on to appeal
must be made within 10 days of the order granting or denylng
certlflcatlon . District court proceedlngs are stayed only if a
stay is ordered by the district judge or. the court of appeals — the
staf prov1s1on is modeled on § 1292 (b) to ensure there is no
‘confu51on of meanlng Th dlStrlCt -court- flrst analogy to
Appellate Rule 8(a) also was noted repeatedly " The Advisory
Commlttee Note to thls prov1s1on should observe that ordinarily an
appllcatlon to stay dlStrlCt court proceedlngs should be made flrst
to. the dlStrlCt court The. questlon was raised whether the rule
should prov1de a presumptlve stay . of dlscovery when a court of
appeals grants permlss1on to appeal It was agreed that lt 1s
rbetter to adhere to the general prov1510ns of the § 1292 (b) model

‘such problems seem to be worked out well in practlce under § -

1292 (b), and creatlon of a presumption might distort the stay
dec1510n

The flrst questlon addressed to the nature of the permissive
appeal was whether there should be an opportunlty to appeal as of
rlght, even broader than the former ‘*death~ knell“ theory that ‘was
used by some courts to permlt appeal when a denial of class
certlflcatlon seemed to threaten the practical termination of
lltlgatlon that. could not be pursued to vindicate individual clalms‘
alone. The dlscretlonary opportunlty prov1ded by the draft was
thought to be illusory. It was observed that at least in some
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circuits, certification»for appeélvunde:,§ 1292 (b) frequently fails

" because the court of appeals denies permission to appeal;

eliminating the need for district-court certification does not

‘ensure that the court of appeals Willﬂgrént permission.

The response to the fear that a disérétionarY'\syStenl of
interlocutory appeal would prove illusory was the fear that a right
to appéal would lead to abuse. The Federal Judicial Center study
confirms the belief . that  there are many ‘“routine" class

Appedlsiiin’ such caSes are likely to do

strong temptatioﬁs to appeal certification deéisions; défendants

will' be particularly tempted to appeal orders - that grant
certification. Perhaps worse, the right to éppéal certification

'decisions might lead a party to contest' a certification that

otherwise would be accepted by stipulation. It is anticipéted —~
and the Advisory Committee Note would make clear — that permission

:htd appeal, although discrétionary in the court of appeals, will
rarely be given. - -

It was further urged that the draft provides‘éigﬁificantly

”vgreater protection against improvidenﬁ certification decisions than
~§ 1292(b) now provides. Removing the power of the district court

to defeat any opportunity to appeal is a significant change. A

' grant or denial of certification can “"make ‘or ‘break" ‘the

litigation, and the’ﬁeed for review at times will be greatest in
situations that are least likely to lead to district-court

“‘certification. And the danger of delay is reduced not”on;y by the
~draft requirement that permission to appeal be sought within 10

days, but also by the prospect that the courts of appeals generally

. will act quickly, likely within 30 days or so, in deciding whether
to grant permission. 3 : ‘ : , =

An argument was advanced for restoring the requirement of
district court permission to appeal, drawing from the observation
that a class certification decision may be provisional. When a
judge has reached a reasonably firm decision as to certification,
appellate review often will be welcome, pafticularly”in'casgs that

" 'present dncertain questions of law. There is little reason to fear

‘that necessary appeals will be thwarted " by district court
intransigence. ' And if the district Judge has no voice in the
appeal decision, there will be a tendency to defer certification
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rulings. These arguments were later. renewed, with the added
suggestion that district-court discretion is particularly important
in cases .that have<generated-lengthy records on the certification
question. The district court’s familiarity with the record will

support a better evaluation of the value of appeal. The response

was renewed also, this time with the added observations that
certification for appeal might be inappropriately”denied by a judge
bent on . pursuing settlement following a grant of class
certification designed to encourage settlement, or  that
certification for appeal might be inappropriately denied by a judge
who has denied class~certification because of distaste for the
underlying claim. SR

Discussion returned to the fea;
encourage too many. efforts to appeal; it was suggested that appeals
would be attempted in the overwbglming majority of cases. It was
rejoined, however, that this prediction rested on experience with
the most complex and contentious of class actions. More routine
actions are not likely to involve such persistent. efforts. + The
explicit invocation of court of appeals discretion, moreover, 1is a
significant safeguard ' against . feckless . attempts to appeal.
Although adding "in its discretion" to an openly permissive appeal
provision may seem redundant, it is wvaluable as an explicit
reaffirmation of the sweep of appellate discretion. The phrase is
1ifted bodily from § 1292 (b); the Committee Note should state that
the scope of appellate discretion is as broad under proposed Rule
23(f) as it is under § 1292(b). Invoking this familiar concept
should allay concerns about the risks of improvident and disruptive
appeal attempts. It is expected, moreover, that most certification
decisions will depend heavily on specific case ' circumstances.
There will be little reason to grant appeal in such cases; the
major impetus for appeal will come in cases presenting unsettled
questions of law. ' \

r that the draft rule would

Further discussion led to the conclusion that the Committee
Note should discuss the possible importance of district court
contributions to the decision whether to permit interlocutory
appeal. District courts should be encouraged to offer advice on
the desirability of appeal at the time of making certification
decisions. The advice would not be a condition of appeal, but
would be more or less persuasive according to the reasons offered
by the district court and the extent to.which certification turns
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dn\case—Specific facts developed at length in the district court,
District courts can be quite helplful in "separating the wheat from
the chaff" of intended appeals.. District court advice may help the

parties as well as the court of appeals; a cogent statement of
‘reasons for refus'ing appeal may often discourage 'a party who

otherwise would attempt an appeal.

It also was asked whether an appeal provision could reasonably

- be discussed before deciding whether to propose any other changes

in Rule 23. Until the Committee has concluded its deliberations on

~Rule 23, it will not be possible to know what the Rule will be.

The scope of appeal, the nature of the issues that may be'advanced,
and the frequency or infrequency of ‘"routine" certification

-decisions, all depend o6n the nature of the rule itself. It was

responded that .  the Committee may ‘decide to urge only the appeal
amendment. - But it ‘was further agreed that a decision to propose an
appeal provision may appropriately be revisited, at the behest of
any Committee member, at the ‘conclusion of the Rule 23
deliberations.

A motion to approve proposed Rule 23(f) passed, 11 for and 1
opposed as to particular (unspecified) features of the draft.

CERTIFICATION "NECESSARY"

The discussion draft proposed that to certify a Rule 23 (b) (3)
class, a district court must find that certification is "necessary"
for the fair and efficient adjudication of. the controversy, not
merely superior to other ‘available methods:

(3) the court finds * * = that a class action is

superior—to—other avattable—methods necessary for

. the fair and efficient adjudication of  the
controversgy. * * *

The background of this proposal was described as the great
level of interest and concern that have come to surround use of

"Rule 23 to address mass torts, and particularly dispersed mass

torts. The Committee has heard many views on this set of problems
through its activities focused on Rule 23, There has been a strong

-sense that much of the difficulty has been due to the substantive

law, a difficulty beyond the reach of this Committee. There also
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has been much concern that certification of a class can give
artifical strength to claims that individually lack any significant
merit. The greatest concern focuses on claims that, if valid,

‘would generate‘substantial individual damage awards. ‘Although many

of the claims may be brought as individual actions, the defendants
would defeat most. If all are aggregatéd in a single action,
however, even a relatively small risk of losing on the merits must
be weighed,by the defendants against the crushing liability that
would be imposed by a loss on the merits. This calculation may be
further affected by a fear that - the sheer . weight of the
responsibility of denying any recovery to all members of a. class
may increase the prospect that the class will win on an aggregate
claim that would be lost far more often if pursued in individual
litigation. The result is a great pressure to settle. The
pressure to settle also may be enhanced by the transaction costs of
litigating individual claims — if a defendant can purchase "global
peace" by settlement, much of the settlement cost may be offset by
saving the expense of individual litigations.

on the other side of the equation is the familiar phenomenon
of class litigation to enforce claims that are strong on the merits
but that would not pear the expense of individual 1litigation.
consolidation of actions in the same court under Civil Rule 42, and
aggregatioﬁ of actions in different courts under 28 U.S.C. §§ 1404,
1406, and 1407 is not a particularly effective means of addressing
this problem, even recognizing that the efficiencies of
consolidated proceedings may make it possible to pursue claims that
would not bear the risks and expenses of sepafate adjudication.
Class actions in such circumstances do far more than merely achieve
efficiency. The proposal is not designed to deter consolidations,
but only to . limit class certification to settings in which
individual litigation is not a realistic alternative.

Changing this criterion of Rule 23 (b) (3) certification from
superiority to necessity could emphasize the role of class actions
in addressing claims that do not bear the costs of individual

litigation. . For such claims, class certification is necessary.
Certification is not necessary for claims that could reasonably be
pursued in individual actions. It may be that a single event or

set of events will give rise to claims of both types because some
victims suffer substantial injury, while many other victims suffer
only relatively minor injuries.
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Such is the purpose of the proposal. It is limited to (b) (3)
classes. The questions the Committee addressed began with the
central issues: is the change desirable? ' What might it mean -in
practice — is there force to the concern that "necessary" might
mean a lower threshold, not a higher threshold? Should the change

be broadened to include (b) (1) or (b) (2) classes?

The first response was that the proposal was a mere cosmetic
change that is not adequate;tb‘addtéss‘any of the real problems of
Rule 23. :

The next response was that indeed the change seemed to lower
the standard, making it easier to achieve certification. The
annotations to the proposal say that the test of necessity is a
practical test, not an absolute one; is this something that can
safely be left to the- Committee Note, or should it somehow be
worked into the language of the Rule? Another view of this
question was that there is no meaningful difference between
superiority and necessity; unless we can find and express a
difference, we should not amend the language of the present rule.
In any event, the. concept of necessity is ambiguqus.

And then the proposal was championed as a good thing. 'The
only way to effect change is to modify the language of the rule.
The problems indeed are clustered around (b) (3) and the "freeway"
effect it has in generating claims that, but for class
éertification, would not ever develop into litigation. If it were
possible to find the equivalent in formal drafting language, the
rule should caution against "willy-nilly" certification. The Note
should say this. A clear and convincing preponderance of the
factors conducing to certification should be required.

The opposing view conceded that necessity implies a higher
standard than superiority, and argued that a higher standard is
undesirable. To find that a class action is superior is to find
that it is a better means of proceeding. To change the standard is
to require that a court deny certification even though a class

action would be better than — superior to - the realistically
available alternative methods of proceeding. The change may seem
to be loading the rule too much in favor of defendants. The

perceived problems would be better addressed through the proposed
factors that look to the probability and social benefits of success
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on the merits of the class claim.

,Another concern'aboutfthe necessity standard was expressed in
relation to: employment ‘discrimination claims.  The statutory
ameﬁdments7that have added damages remedies now bring thése cases
into the ambit of (b) (3) classes. Class certification may be
necessary to ensure that all affected individuals recover damages;
a rule that emphasizes necessity may lead to certification of a
class that will generate many practical problems, and that would
not be "superior" to other available methods that often would not
be invoked. This result may be a good thing, but we need to think

about the problem before deciding on a language change.

The concern about the ambiguous relationship between the
superiority and necessity standards led to the suggestion that the
rule retain the superiority . requirement and add hecessity as an
additional requirement.  This should make it clear that the
standard is being ratcheted up.  This proposal was in fact adopted
after much further discussion. ‘ ' ‘ -

~ Attention then moved to the element of this requirement that
focuses on the “fair and efficient adjudication of the
controversy." It was observed that the meaning of this phrase
depends on the "controversy" that it refers to. If the controversy
includes claims that grow out of a common fact setting but that
would not give rise  to individual litigation, the concepts of
fairness and erfficiency” may diverge. A class action may be
superior and indeed’necessary'precisely because there is no viable
alternative means of adjudication. It is more fair if the claim
deserves to be enforced. At the same time, class proceedings may
be "efficient" only in the sense that the alternatives are soO

‘inefficient as to be unavailable. For that matter, certification

also may not be wfair" in light of the prospect that an aggregation
of worthless small claims may gain leverage that forces settlement
to avoid the costs of class litigation and the risk of a mistaken
judgment on the merits. This discussion did not lead to any
proposal for amending any of the three terms involved.

Another suggestion was that as a matter of drafting,  factor
(c) should be reframed. "“Desirability" somehow duplicates the
inquiry into superiority or necessity; it would be better to refer
to the conseqguences of concentrating> the 1litigation in the
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particular forum. This suggestion was met, however, with the
concern that the longstanding language of Rule 23 should be changed

~only when a change of meaning is intended. Any substitute for

desirability must be explained in the Note as a styling change, not

. a change of meaning, and even then there would be a risk that the

Note would be overlooked and some change of meaning read into the

change of language.

These concerns provoked the observation that before addressing

. matters of language, it fé”ﬁbSEiiﬁﬁgrtant to determine what policy

should be embodied in the rule. Should we maintain present poligy,
or is it desirable to suggest some change?

One broad policy issue was found in the question whether

‘ adoption of a higher standard for (b)(3) class certification would

be, or would be perceived to be,la pro—defendant\choice. The
reSponse was that the change cannot meaningfully be seen in that
light. The purpose of this change is not to address the classes
that aggregate numerous small claims; if anything is do be done
about such classes, it will be through other proposals. Instead,
it addresses the classes that include plaintiffs who have

- substantial individual claims and who could pursue individual

litigation. In the last few years, defendants have often sought
certification of such classes. The interests of the defendants,
often Spurred by liability insurers, are to achieve a global
settlement that avoids the costs and uncertainties of individual

"litigation. Making certification more difficult in these cases

could at least as easily be Seen -as a pro-plaintiff change. As an
additional complication, the interests of the defendants may
overlap with the interests of some members of the plaintiff class
because a class adjudication can effect a more orderly and uniform
distribution of the assets available to satisfy the claims of all
plaintiffs. A carefully Structured class disposition can ensure
that all persons injured by a common course of conduct share in the
judgment, not simply those who got the earlier judgments. The
purpose is not so much to favor plaintiffs or defendants as to find
a procedure that most effectively recognizes the interests of all.

The Committee then was admonished that this proposal reflects
rulemaking at its worst. The Rules were, in the beginning,

‘relatively simple. People could understand them. They have' become

complex, The cognoscenti understand them still. But there are
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800,000 lawyers who may need to understand them, and it ‘is
counterproductive to continue along a course. of trivial changes

 that Qenefate‘cOnfusion far out of proportion to any incremental

benefit that night be achieved.

The policy issues were brought back into the discussion with
an illustration of a "single event" mass tort. An airplane crash
might*generatef150.claims.‘ Each claim could be tried separately.
A joint class ‘proceeding may be more efficient, but @ is not
necessary. - This is a real situation that causes real difficulty.
Individual actions in the federal .courts can be consolidated
without difficulty, given the array of consolidation devices. ‘The
Note should comment on this alternative to certification. This
change is important. This argument was met by the contrary view
that class certification is suitable for the single-event mass
disaster. And in return it was accepted that perhaps in some
single-event settings 'a class action 1s necessary. because
consolidation will not accomplish all the appropriate results.
Class certification, for‘examplé, might help address settings in

“ which individual state-court actions cannot be consolidated with a

mass of federal actions.

A different perspective was opened by the observation that the
propgsed necessity standard seems calculated to underscore a

. preference for individual litigation where individual litigation is

possible. It was answered that this is indeed the purpose, that
many lawyers believe there is too much emphasis on moving cases,
getting rid of them, even though individual actions would be
better. This is the policy that should be addressed before
language is chosen.

This policy was then underscored by referring to the decision
in Matter of Rhone-Poulenc Rorer Inc., 51 F.3d 1293 (7th Cir.
1995). It was suggested that the result in the Rhone-Poulenc case
is right, and that Rule 23(b)(3) should be amended to make it
easier to support similar results in future cases. We need to find

" a way to make it easier to refuse certification. This view was

echoed in the statement that the issue is whether Rule 23(b)(3)/

" should be amended to discourage class certification.

The earlier Wsuggestic’m was renewed by a motion that the
superiority language should be retained, and supplemented by adding
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a requirement of necessity. There-would be no change in the "fair

-and . efficient language, " which refers to matters that depend
- heavily on the context of specific cases. This change,may indeed
-.encourage certification of small-claims classes; whether there may

be offsetting changes that may discourage certification depends on
the additional proposals still to be discussed; T

The virtues of this proposal were urged to be.twofold. The

‘existing body  of doctrine .that- elaborates the superiority

requirement will be retained, providing a familiar first step of

ranalysis. The additional neceSsity requirement need be addressed

only if superiority is found. Necessity then will provide an

~additional and higher requirement that will require . further

evaluation of 'the same ,faétors‘ that bore on the superiority

The objection was made that it seems undesirable to require
this two-step process. The proposal seems to be that necessity is
a higher standard that always embraces superiority, and always
requires sdmething' more. The f£finding of superiority will be
necessary in all cases, but never sufficient‘for~certi£ication.
Why not focus on necessity alone,‘explaining it as well as can be,
without retaining both requirements? '

The motion to retain the Superiority requirement end add a
necessity requirement passed by vote of 8 to 4. This portion of
Rule (b) (3) would read: : ‘

(3) the court finds * * =* that a class action is.
superior to other available methods and necessary
for the fair and efficient adjudication of the
controversy. * * *

State Class Actions

Professor Frances McGovern then addressed the Committee on
current experience with class actions in state courts. He spoke
from extensive experience with state-court class actions, including
experience as a special master charged with facilitating
coordination between state courts and the federal court supervising
the consolidated federal cases arising out of claims concerning
silicone gel breast implants. He has worked extensively with the

Page 243




Civil Rules Committee Minutes
November 9 and 10, 1995
page -15-

MTLC‘committee established by the Conference of Chief Justices.

There has been an explosion in state class actions. Many of
them 1nvolve claims that are framed as "fraud" claims arlslng out
of the terms. of various kinds of insurance and loan transactlons
The volume is remarkable. The procedures also are remarkable,
state judges achleve much greater uniformity of procedure than
federal Judges, largely by adhering closely to the recommendations
made in the Manual for Complex thlgatlon There are some major
problems.

. Polybutelene pipe cases illustrate one type of state actions.
Chlorine attacks the pipe joints, causing them to leak. State law
governs, and individual claims ordlnarlly are too small to meet the
amount- 1n—controversy requirement for diversity jurisdiction. Some
individual claims have been tried to judgment. The defendants want
to settle. A Texas state judge refused to certify a nationwide
class for a $750,000,000 settlement. A federal judge denied
jurisdiction of an attempted .class action. The result was that
class actions were filed in three states. A California judge took
on the task of persuading judges from the other state to go to
California to work out a settlement. When that did not work, he
conducted a settlement conference that came very close to a
settlement. The lawyers have been "sent back"' to the other state
courts to attempt to conclude the settlement of all actions in all

‘states. It may work.

For some time, class actions have provided the "end game"
after a number of individual actions have been tried to judgment,
establishing a framework of information that facilitates just and
reasonable settlement on a class basis. But recently some lawyers
are attemptlng to bypass this process, putting the class action "up
front“ before there have been many individual adjudications.

State judges increasingly are turning down ‘"sweetheart"
settlements that establish res judicata for the defendants in
return for deals that benefit the class lawyers more than the
class. -

State class actions have become very important. And federal

Rule 23 is very important to what the state courts do. Most states
follow Rule 23, although there are variations in the extent of its
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adoption.

together a project to get a good view on the frequency and

diversity of class actions. The methddqlqu'would be different
than that used by the Federal Judicial Centeér study, aiming 'at
generating complementary information. = A survey of’ potential

the study. A seriés of
case studies, based on data collection from 'sources outside céurt
files, would be attempted as the basis for a systematic measure of
the costs and benefits of class actions for plaintiffs and

. defendants. This is a very ambitious proposal, which will require

substantial independent funding. It ‘may not be possible to mount
as ambitious a project as' would be desirable. Although it takes a

while to make sure that the“ dases"studied” are ‘fairly

representative, not "eccentric, " results could be availablé in time
to inform this Committee’s opgoing‘consideration of Rule 23.

f
t

PROBABILITY OF SUCCESS

Over the course of the past year, it has been u:gedAthét Rule

23 should incorporate a test,’ akin to preliminary injunction

analysis, that balances the proBable duthme on the merits against
the burdens imposed by class certification. The discuSsionkdraft
included this feature in two — perhaps redundant“- ways, dealing
only with (b)(3) classes: ‘

(3)  the court finds * * * that the probability of
: success on the merits of the claim [by Or"aqainst,
members of the class] warrants Cthe burdens of
certification, and that a class action is superior
Foxox The matters pertinent to the findings
include: * * * (®E) the Rrobable success on the
merits of the class claims, issues, or defenses.

Discussion began by framing"the general issues: should any
consideration of the merits be required? If so, what should be the

" means of calibrating the strength of the claims to the

certification decision? Should the preliminary injunction analogy

'be used, or does it suggest an unneéessarily elevatedistandard of
‘success? How would this approach affect the relationship between
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substantially increased opportunity for discovery on the merits,
delay the certification decision, create difficulty " for
certification of settlement classes, increase the occasions for
interlocutory appeal? \Although the provision may seem a.boon for
defendants, mayyit generate offsetting problems by elevating the
stakes at Aén early stage of the litigation for fear that a
preliminary finding of probable success may\incréase settlement
pressure and even affect a defendant’s standing with the financial
community? So, in the end,  is this ‘an approach that may help
plaintiffs in cases‘thatvleéd‘to‘alfavorable preliminary appraisal
of the merits, and may harm plaintiffs when thé preliminary
appraisal is unfavorable? { s

It was suggested that perhaps it would be more appropriate to
rely on analogy to temporary restraining order'practice rather than
preliminary injunction practice. The difficulty with preliminary
injunction procedure was thought to be that it may be akin to
trying the case before certification. civil Rule 65, indeed,
authorizes the court to combine the preliminary injunction hearing
with trial on the merits. A temporary restraining order often
issues only after a hearing, but the hearing is expedited and there
is little or no discovery. The key is to find an abbreviated
procedure, a matter that invokes the procedural distinctioﬁs
between temporary restraining orders and preliminary injunctions,
not. any supposed difference in the standards for preliminary
relief.

It was‘obsefved‘that with preliminary consideration of the
merits, lawyers inevitably will demand an opportunity for discovery
to support well-informed presentations on the merits. 'Aand, once
discovery is‘openéd up, it will be difficult to limit its scope.
It will be difficult to resist this pressure, and it will be
difficult to keep the focus of discovery narrow. If the purpose is
to separate out claims that gain settlement power by certification
‘despite scant prospect of success at trial on the merits, an
abbreviated procedure will not do the job. During the delay, it
may happen that some individual claims are tried; that is not
nécessarily an undesirable thing. '

The fear that a probable success réquirement would impede
certification of classes for the purpose of settlement was stated
to be a real problem. It also was noted that defendants often push |
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‘for certification of a pPlaintiff class if they believe they have
'strong cases, and that the probable success requirement could prove

adverse to defendants in this way as well.

Concern with the effects on settlement classes was met by the

suggestion that a probable Success requirement could be viewed from

the perspective of settlement. If certification is made to support
future efforts to settle,vthe‘requirement means only that there is

a reasonable prbspectxthatisettlement will be achieved, since
"settlement will count as success on the merits. If certification
. .is made to support a settlement already reached, the measurement of

success on the merits becomes one with the proceedings to determine
whether to approve the settlement. The defendant wants

.certification{ the plaintiff wants\certification,_and a probable

‘success element should not be a problem if the rule is properly
drafted. : ’

The probable success factor was urged to be a good token of
the broader problems of class actions today.  Some class actions
are very good, as shown by the wide array of opinions gathered by

. the Committee’s efforts to reach out to the bench and bar for
Védvice. Other class actions are simply means by which complaisant
‘plaintiffs’ lawyers offer res judicata for gale at bargain rates to
~intimidated defendants. The Federal Judicial Center study shows

that dindividual recoveries are small in most class actions.
Account should be taken both of the ‘prospects of meaningful
recovery for anyone, and whether there is enough real good in any
recovery to justify the burden of class proceedings. Although the
Rhone-Poulenc deé¢ision in the Seventh Circuit does not say so
expressly, it turns in part on an estimate of the probable merits

of the class claim, and also on the costs to the system even if the

class claim succeeds. The hiétory of plaintiff failures at trial
generated a particular fear that a single class Proceeding might
reach a wrong result. Even if a right result should be achieved,

great difficulties would be encountered in further prdceedings to
. translate the class judgment  into individual judgments. Other
‘cases involving minuscule individual recoveries, administered and

distributed at great cost, impose quite different burdens. “Fluid*
class recovery in such cases . involves elements of social policy
that should be beyond the reach of the Rules Enabling Act process.

It was asked whether Success on the merits should be measured
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by the representative parties’ claims or by the class claim. The
response was that it is the class claim that is important, but that
the plaintiffs’ individual claims.may be. strong evidence of the
strength of the class claim. The question is how many ~class
members have claims sufficiently similar to the individual
representatives’ claims,to-warrant certification.

This‘diséussidnwled to more pointed suggéstions as to the
naturé of the‘Showing~that‘might be reguired. Rather than a
thorough appraisal of the merits, it wasvsuggested that a “first
look® might be sufficient, or that the effort should be only to
ensure that the claims are not "bogus. " :

The first look approach was resisted on the ground that the
certificationldécision is very important. If the merits are to be
considered, it should not be done on the basis of half-a-dozen
affidavits. If there is to be discretionary consideration of the
merits at the éertiﬁication stage, it should not be .so open-ended.

The "bogus" claim approach met the response that few cases
involve bogus claims. = Most .contemporary criticism of Rule 23
arises .from dispersed mass-tort cases, and these cases do not
involve bogus claims.

These obégrvations returned the discussion to the opening
point. The class deviée should facilitate prosecution of strong
claims, but should not be misused to add strength to weak claims.
Many experienced lawyers say that, despite the difficulties of
making a rigorous empiricalﬂdemonstration, a significant share of
class actions involve coercive use of the class device to force
settlement of claims that have little chance of success on the
merits but that promise overwhelming liability should the slendex
prospect of success on the merits mature into reality.

The quest for alternative formulations led to additional
suggestions looking to a "significant probability of success, " oOr
"sufficient merit to warrant certification.” These and other
formulas led to the suggestion that before further drafting efforts
were made, the Committee should determine the general guestion

whether any consideration -of the merits might be appropriate.

A motion(tp,add‘tq the (b) (3) certification some consideration
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of the probable merits passed by 11 to 1.

Robert Heim, an observer, then told the Committee that
although he had been an early proponent of the preliminary
injunction probability-of-success analogy, the Committee

discussions had persuaded him that\this‘approach might impose an
undue burden on plaintiffg. The burden would be particularly:

troubling if appraisal of the probable outcome were to be made
early in the litigation.v Defendanos_poo may have cause to fear
this approach, particularly as. the preliminary appraisal might come

‘to influence. such subsequent matters as settlement negotiations,

summary judgment, or even attitudes at trial. It would be better
simply to adopt a low threshold that gives the court discretion to
look at the merits without embarking on an extended inquiry. This
result could be accomplished by adopting a new element in the Rule
23(b) (3) calculus, fequiring the ‘court to find that the issuesg

- presented by the facts and the law are not insubstantial [and have

been sufficiently‘ well developed through prior judicial

‘experience].

Immediate response to this suggestion was that perhaps this
inquiry should be reduced from an element of the certification
decision to a mere place in the list of factors that bear on the
elements of certification — the most obvious fit would be with the
determination that certification is superior and necessary for the
fair and efficient adjudication of the controversy. The question
is one of weeding out weak cases, and a simple role as one factor
in the certification process will accomplish that task. It was
suggested that if this look at the merits should become only a
factor, a balancing element should be incorporated, so that a
greater prospect of success on the merits would be required when
the burdens of certification are greater. Treating the inquiry as
a mere factor in the certification determinations was urged to
reduce the risk of untoward consequences. Indeed, it was urged
that as a mere factor, this inquiry could actually help plaintiffs
win certification of classes on strong small claims, reducing the
concern that preliminary consideration of the merits may seem an
unfairly pro-defendant pProvision. {(And it was responded that
perhaps the bilateral impact of this approach is enhanced if it is
made an element of certification, not a mere factor.)

Another response was that it is dangerous to require prior
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judicial experience with the underlying claims. This element seems
to reflect concern with dispersed mass torts. There is no reason
to 1ns1st that there have been earlier litigation of related claims
before determining whether to certlfy claims that arise out .of a
single transactlon - securltles fraud actions offer a common
example. It was responded that the concern really. goes to the
newness of the klnd of claim. - Securltles 11t1gat10n often presents
lssues of a klnd made famlllar by nmch ‘earlier 11t1gatlon that
arlses out of: distinct events. but invokes common pr1nc1ples So of
other klnds of class actions. " - But some class actions - present
1ssues that are new and unfamlllar, it takes time for the claims to
mature through 1nd1v1dual adjudlcatlon before courts can safely
consider class lltlgatlon , Premature 'class certlflcatlon. can
create many clalms that otherw1se “would not be.

The balancing approach reappeared with the suggestion that a
"not 1nsubstant1al" test standing alone would not have much effect.
Insubstantlal clalms should be dismissed without regard’ to
attempted class certlflcatlon. It also was urged that. "not
insubstantial®" has a double-negative’ ring that is not well-suited
to rule drafting. The effort to sort out claims that can proceed
as individual claims but not as class claims also ‘seems to
intrinsically involve balancing. What is sought is a sufficient
prospect of success by the members of the class to justify the
incremental costs, delays, risks, and settlement pressures that

. flow from certification. Why not say this openly, recognizing that

the adverse conseguences of certification vary from case to case,
and allowing only relatlvely strong claims to support a
certification that 1mposes relatlvely onerous burdens?

The difficulty of making a cogent appraisal of . the likely
outcome returned to the discussion. A rdetermination" of probable
merits should not be requlred but only a preliminary assessment.
But there is a danger that in many cases the assessment will not in
fact be preliminary. Any requirement in this dimension will put
real pressure on the judge. Findings will be made. Discovery will
be had. .The determlnatlon may be tied to, or sequenced with,
summary judgment.

A separate question ‘'was raised about the risk that an adverse

ruling on the probable success factor might spur a plaintiff to
mount a second action. The same representative plaintiff might
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allow the first action to meander along without certification, but

~seek certification of the same class in another court with another

opportunity to persuade a different judge on the probable success

issue. It would be a nice question whether the first determination
‘should precludekrelitigation by the same plaintiff, particularly if
there is no final judgment in the first action. And the problems -

would become much more tangled if the same lawyers simply found a
different representative plaintiff to maintain a second action.
Certification and defeat of ‘the class claim brings some measure of
finality. Denial of certification is less likely to do so. These
questions were met with the response that if there is a need to
make certification more difficult, the need should not be put aside

bécause of the prospect that'a plaintiff“who once fails to make the

required showing may try a second time to make the same required
showing.

Comparisons with present practice also were noted. One
comparison is the findingvin the Federal Judicial Center study that

 in a majority of the class‘actions“studied, motions to dismiss or
for summary judgment were made before a ruling on certification.

Another was that evidentiary hearings now are required on only a

small fraction of class certifications, and that the hearings that

are had typically run from two hours to perhaps a single day.

Discussion of the probability-of-success factor resumed after
an overnight break. - It was suggéstéd at the beginning of the
morning session that it would be difficult to be achieve 'a final
formula, with confidence, at this meeting. There will be many
opportunities for review, aided by comment, before the present
discussion draft can be transformed into a new rule. The Committee
should seek to do the best it can for the moment, recognizing that
the time has not yet come to ‘take a proposal to the -Standing
Committee with a recommendation for publication and comment.
Instead, the draft that emerges from this meeting can be reported
to the Standing Committee as an information item at its January
meeting, seeking their views as support for further consideration
at’ the April meeting of this Committee. If a proposal for
publication can be reached at the aApril meeting, and is approved by
the Standing Committee in early summer, it would go out for public
comment at the same time as a pProposal presented to the Standing
Committee' in January.
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Turning to the actual appfoach to be taken, it was observed
that the "not insubstantial" claim approach involves a double
negative in one Sense, but it reflects a common recognition that
goes beyond the surface logic of words. Lawyers understand that
however precise a line we might imagine between "substantial“”and
“insubstantial, " there is a big difference between requiring that
a claim be substantial and requiring that a claim - be not

insubstantialﬂ ' Earlier discussion has shown many difficulties wiﬁh'
a balancing test. It seems mo:e-attractivé to adopt a test that
allows a first look at the merits, but that often can be met
without a need for extensive discovery or formal hearings. The
test would be desigﬁed to screen out claims so weak on the merits
as to gain\potential,strength only by class certification. Even at
that, the certification. decision will be a major event, just as it
often is now. If the rule requires only a finding that the claims
are not insubstantial, it will be far different from requiring that
a means be found to weigh different measures of probable success on

the merits against different levels of certification-induced

. burdens, risks, and pressures to settle. There even is a virtue in

the negative reference to "not insubstantial, * moving away from the
dangers of early ﬁactfiﬁding.

Initial discussion settled on a draft that incorporates the
“not insubstantial® requirement among the findings required for
certification of a (b)(3) class, and that adds "on the merits" to
make it clear that insubstantiality does not refer to the dollar
amount of individual or aggregate claims. The draft would add this
element to (b)(3): g

(3) the court £finds * ** * trhat the class claims,
issues, or defenses are not insubstantial on the
merits, * * *. The matters pertinent to tire these
findings jnclude * * * (E) the probable _success on

the merits of the class claims, issues, or defenses
x % *

This approach was contrasted with the balancing approach that
dominated much of the earlier discussion. The balancing approach
continued to find support, particularly if the rule were to
identify explicitiy the continuing concern that certification of a
class can impose not only great expense but also a coercive
pressure to settle in face of a very small probability that a weak
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¢laim may result in liability’for large damages. This alternative

was offered as a proper matter for further discussion at future

méetings.‘ Indeed, the Committee may wish to provide an alternative
discussion draft in its informational report to the Standing
Committee. ‘ '

This point of uncertainty was the occasion for one of the
frequent observations anticipating the later discussion whether the
burdens of class proceedings may be so important as to justify
refusal to certify claims that are likely to succeed on the merits.
It was suggested that although this question is cdnceptually
distinct from the probability-of-success question, it affords an
alternative approach to the concern that class proceedings may at
times be much ado about too little. ,

of the frustration that inheres in a process of surveying many
possible changes, large and small, before. finally determining what
path to take. The Committee has not finally determined whether to
propose any changes at all — the only commitment is to make
thorough use of the information that has been gathered. If changes
are to be proposed, there is no determination whether there will be
only a few small changes, a major overhaul of the rule, or a
substantial set that includes some important changes and a number
of smaller improvements. The frustration, however, is a necessary
price to be paid for carefully reviewing each of many
possibilities, suspending judgment until all have been congidered.

Returning to the probable-success issue, it was moved that the

Committee present two alternatives .to the Standing Committee for

information and advice. One: alternative would be the ‘'"not
insubstantial on the merits" version set out at pages 19 to 20.
The second alternative would not for the moment refer expressly to
the effect of cértification in creating pressure to settle, but

would include an explicit balancing requirement and raise a higher

threshold than the "not insubstantial on the merits" version. This
alternative would read:

(3) the court finds * * * that the prospect of success
on the merits of the class claims, issues, or
defenses is sufficient to justify the costs and

burdens imposed by certification * * *, The
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matters pertinent to the these findings include: *
* * (E) the probable success on the merits of the
class claims, issues, or defenses * * *

Retaining both versions for purposes of further discussion
will provide the opportunity. for further consideration. They are
intended to be quite distinct.

The motion to present both alternatives passed 11 to 1.
Benefits and Costs of Class Victory

\ The next topic was a proposal, drawn from various state law
§ models, that a court have discretion to refuse certification of a
| (b) (3) class if the benefits gained by success on the merits would
‘ not be sufficient to justify the costs of administering the class
action and distributing individual recoveries. This proposal is
distinct from the probability-of-success question because it can be
applied by assuming that the class will prevail on the merits. In
pure form, it would be administered by assuming that the class will
prevail and asking whether the victory will justify the costs
entailed in reaching the merits and implementing the judgment. .

The discussion draft shaped this issue by adding a new item to
the list of factors to be considered in determining whether a class
action is superior and necessary to the fair and efficient

adjudication of the controversy:

|
|

(F) the significance of the public and private values
of the probable relief to individual class members
in relation to the complexities of the issues and
the burdens of the litigation;

The first observation was that it is logically difficult to
f£it this drafting form into the list of findings required in the
initial paragraph of (b) (3). Tt clearly does not bear on
predominaﬁce of common issues, or probable success. It fits, if at
all, only with the determination whether a class action is superior
to other available methods and necessary for the fair and efficient
adjudication of the controversy. This factor is likely to be
relevant only when individual claims are too small to justify the

cost of nonclass adjudication, so that a class action is necessary
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if the controversy is to  be ‘adjudicated, and so that it isg
difficult to deny that a class action is superior to alternatives
that will not lead to any adjudication of the controversy. There
may be a better drafting solution if this factor is to be adopted.

In support of some such approach, it was urged that this issue
is a major matter. Although the Federal Judicial Center study
shows median indiv1dual‘recoveries\in class actions across a range
from '$300 to $500, - there are many illustrations of far smaller
recoveries. The "two dollar® individual recovery is trivial, and
is responsible more than anything else for the "bad name" of class
actions. The courts are asked to shoulder a considerable burden,
to conscientiously administer cases that mean little or - nothing to
individual class members but enrich class counsel.

Of course the contrary argument will be made that what is
important is  not the perhaps trivial individual recovery but
enforcement of the social policies embodied . in the legal rules that
support the recovery. The malefactors must not be allowed to
retain their -ill-gotten gains because they have managed to profit
from small wrongs inflicted on many people, and because public
enforcement resources afe not adequate to the task assumed by the
class-action bar. But courts must pay the price of administering
this form of justice, . and the price is paid at the expense of
litigants who present individually important claims that also rest
on important social policies. The guestion whether to devise means
to punish alI~wrongdoers is a question of political and social
policy that should be left to other agencies of government . They
should find the means to reach a pProper level of enforcement, not
civil rules adopted through the Rules Enabling Act process.

The median individual recovery figures of the Federal'Judicial
Center study were again advanced to show that although the typical

figures are far below the level needed to support individual’

litigation, the figures are not trivial. Across the four districts
in the study, median individual recoveries ranged from $315 to
$528. ‘

It was proposed that all of these concerns might better be

‘addressed‘by & more thorough revision of factors (D), (E), and (F)

in the Rule 23 (b) calculus:
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(D) the likely difficulties, expenses, and burdens if
the controversy is resolvedkby class adjudication
rather than by separate individual actions;

(E) the likely benefits to indi&idual class members if
the controversy is resolved by class adjudication
rather than by separate individual actions; and

(F) the public ‘iﬂterest, if any, in having Athe
controversy resolved by class adjudication rather
than by separate individual actions

(F) {alternative} whether the predominant motivation for
class certification is counsel’s interest in fees
rather than the benefits sought for class members

It was agreed that if there is tq be a factor ¥, and if it is
to have the force suggested, its structure and placement are
important. Various committee members had attempted to combine
factors (E) and . (F) of the draft version, and encountered
difficulty. These efforts commonly wound up in the direction of
asking whether the probable relief to individual class members is
sufficient to justify the costs and burdens of class litigation, or
more simply whether the probable relief is worth the effort. One
difficulty arises from the meaning of the relatively neutral but
open-ended reference in the draft to the "significance" of the
public and private values of class relief. Identification of
public and private wvalues, and particularly of “public values,*
involves a wide-open element of discretion that may be too broad.

Turning to the cost and effort dimension, the Committee asked
for a review of- the attorney fee awards found in the Federal
Judicial Center study. The response was that median gross monetary
recoveries ranged in the four different courts from $2,000,000 to
$5,000,000; attorney fees ranged from 20% to 40% of class
recoveries, and the higher percentages ordinarily were associated
with smaller gross recoveries. )

Attention then focused on the issue that many believed to lie
at the core of the F-factor issue. There are significant problems
in administering class actions that vyield only.trivial individual
recoveries — the “$2 recovery" became the symbol of this
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phenomenon. But there is a deterrence value in enforcing existing
social policy as captured in current law.' The F factor seeks to
incorporate ‘this value by focusing on the public value of the
probable relief, but may not capture the importance of deterrence
and forcing disgorgement of ill-gotten gains. The very elasticity
of the public value concept, indeed, virtually ensures that very

' good judges will reach different results in cases that seem

f

indistinguishable. A focus solely on therinsignificance of private
relief, however, leaves Out]the deterrence function. ’

The need to pursue deterrence through privately instituted
class litigation was challenged. Congress can, if it wishes,
create a bounty system to .encourage private enforcement of public

values. Qui tam actions embody precisely such a system. The

question is whether Rule 23 should continue to play a comparable
role. This function has been absorbed by Rule 23 (b) (3) over marny
years in which it was adapted to functions that never were
anticipated by its authors. There was no imperative command that
the rule be adopted. There was none that it be adapted as it has
been. It should bé possible to reexamine the question whether it
must continue to function as an incentive to lawyers who at best
can pursue the public interest only by means of the inefficient,
costly, and pressure-ridden device of artificially aggregating vast
numbers of indiﬁidually trivial claims. Why not cut back on this
outgrowth, leaving“it to Congress to devise better means of
enforcement in the public interest where better means'really are
desirable? Even the class action represents litigation with
parties. It began life simply as a procedural device to facilitate
effective determination of individual claims. It becomes quite a
different procedural device — and perhaps more a substantive tool
than a procedural device — when it is abused by fee-inspired
lawyers in the name of social policy. It is brought on behalf of
the constituent members of the ¢lass, and it is they who are bound
by the judgment. It cannot be brought without defining a class of
real people or legal entities, Why not focus solely on the

benefits to the class members, as parties? - If there is meaningful -

individual relief, class litigation makes sense. Lawyers who bring
such class actions will be rewarded, and the public interest is
served. But there are actions. in which individual benefits are
trivial or nonexistent. Why should class actions be the means of
enforcing public values in such‘settings? \

Page257




[ “ ‘ Civil Rules Committee Minutes
November 9 and 10, 1995
page -29-

Quite apart from the direct costs of achleVLng publlc
enforcement by aggregating, trivial 1nd1v1dual claims, 1t was
observed : that this device has contrlbuted to a publlc sense of
cynicism about courts, lawyers, and the law,

A flrst re301nder was that the image of the $2 recovery. is
misleading. There are few such cases. What of a case with 20,000
claimants with $25 1nd1v1dual recoverles. is $500 000 too trivial
to -ignore? How will a judge decide whether $25 or $200, is
important enough -— whether the calculatlon also inc¢ludes publlc
values, or is limited to private values?

A second part of the response was that whatever may have been
intended when the 1966 . amendments were adopted, the social-
enforcement function has become part of Rule 23. It is, in a real

sense, woven.into the fabric of social justice. The idea is to
deter the conduct, in a . manner somewhat analogous to punitive
damages. If the costs of administering  individual remedies. are

untoward, the answer may lie in substituted relief in the models
often characterized as "fluid" or "cy pres" recovery.

Shella Birnbaum was then asked to address the committee. She
began by notlng that many practitioners are exposed to. class
actlons\acxoss the full national scene. They are~pr011ferat1ng
One new field of growing activity involves state-law attacks on the
drafting failures of insurance policies, loan forms, and the like,
framed as' fraud claims but in fact involving highly technlcal
matters. There are no statistics, but actions like this are
common. And they enforce no meaningful social policies at all.
Anticipating the later discussion, she also addressed the use of
settlement classes. They often are proper; disagreement with the
result in one or another prominent case should not dlsgulse the
importance of settlement. as a means of resolving problems that
otherwise may be intractable. Choice-of-law problems provide one
illustration of the reasons that may suppott use of a settlement
class where a litigation class would not be possible. It is not
clear that the Rule 23 draft does enough to support settlement
classes.

Further doubts were expressed about allowing courts to turn a

certlflcatlon decision on assessment of the public values to. be
served by a class v1ctory Rule 23 is what it has become. It is
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troubling. But the fact is that public enforcement agencies simply
do not have the resources to achieve comprehensive enforcement of
all our public laws against all significant violations. Rule 23
enforcement has become a major feature of the enforcement system,
and only political judgments can justify substantial alteration.
In addressing securities class actions, for example, pending
legislation seeks simply to address specific perceived abuses, not
to retrench the central role of <class actions in vindicating
individually small claims for violations that, in the aggregate,
have inflicted sufficient total injury to repay the private costs
of class-action enforcement. These problems are too much political
to be addressed through the Enabling Act process. Congress is the

agency to correct them.

These doubts were repeated in a different voice. Discretion
needs anchors, it needs guidelines. Members of the Committee have
expressed quite different views as to the proper interpretation of
the draft (F) factor. It will be very difficult for district
judges to administer, and the difficulty will generate costly
uncertaihty. This approach ‘almost invites the troubling response
that class actions are being trimmed to the‘"just—the—right—size"
formula: if the problems are too small, or too large, Rule 23
assistance will be denied. When suit is filed, the parties and
lawyers do not agree that it is a “$2" case.’ Ifkattornéy fees are
the problem, the Committee should address that problem directly.

Another problem was seen in the feature of the draft that
limits consideration of the burdens of certification to (b) (3)
classes. Various illustrations'qffered in the Committee discussion

have included (b)(2) classes in which injunctive or declaratory

relief seemed to offer trivial benefits to individual class
members. And in any event, it does not seem practicable to
separate consideration of‘the'probability of success from the
importance of success. As with the approach sketched on page 22,
it would be better to restructure factors {D), (E), and (F)
together. It also might be better to inéorporate a direct
referenqe to cases in which attorney fees seem to be the motivating

- factor behind the‘litigation.

The suggested direct focus on attorney-fee motivation spurred
the observation that the private attorney general aspect of class
actions is not of itself untoward. It is accepted in actions that
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yield significant benefits to individual class members. The
question is whether it should be accepted in actions that do not
yield significant individual beriefits. Private enforcement can be
wige; the question is whether it is desirable absent significant
jndividual benefits. The antitrust laws, for example, éncourage
privaté enforcement by treble damages and attorney-fee awards, but
proVide‘thesélenCOurageMents only to people who can prove antitrust
injury.

So, it was suggested, the draft F factor may be too general.

' How might it be narrowed, reducing concerns about open—ended

discretion and avoiding even the appearance of trespass on areas of
social-political policy? Would it help to seek something simpler
than a factor that bears' on the also discretionary {(b) (3)
determination whether a class action is superior and necessary?
The questions are first, what is the proper role of the committee
in reconsidering the ways in which Rule 23 (b) (3) has evolved over.
three decades of,judiqial‘interpretation? Second, what direction
should be taken? And, third, what language will best effect the
intended changes? ’

One approach. would be to attempt to distinguish between the
deterrence that arises from a meaningfully compensatory remedy and
the deterrence that arises from the in terrorem function of
aggregating trivial claims. Not all deterrence is desirable,
particularly if it arises from the disproportionate burdens and
risks of pursuing judgment on the merits. Focus on the public
interest may 1egitimate1y recognize that there may be no public
interest in a particular proposed means of enforcement — the rule
even could be drafted to focus on "the public interest, if any\* *
*_ * This leaves substantive concerns to substantive law, not the
mode of relief. This approaéh, however, does not directly address
the difficulty of understanding just what public values are
involved in any particular proposed class action. It must be
remembered that all of this discussion addresses a situation in
which there is a strong claim on the merits but small individual
damages. What is the public interest then?

The difficulty of the values concept was finally addressed by
a proposal that the factor be redrafted in terms of public interest
and private benefit. On motion, the Committee cast 11 wvotes, with
no dissent, to adopt the following language as a working draft:

Page 260




e e i o e A S s g 7 S Y st BRS¢ oyt S e o e o Bt} 0 o b b r s s

Civil Rules Committee Minutes
November 8 and 10, 1995
page -32-

(F) whether the public interest in — and the private
benefits of — the probable relief to individual
class members Justify the burdens of the
litigation; ‘ " o

PRI ' “

The Committee Note to this factor would explain that the
burdens © of lltlgatlon include not only the costs of class
litigétion and the complexity of the issues, but also the in
terrorem effect of certification.

Settlement Classes

Discussion of settlement classes began with the reminder that
this topic has come in for renewed attention in conjunction with
dispersed mass tort actions. In re General Motors Corp. Pick-up
Truck Fuel Tank Litigation, 55 F.3d 768 (3d Cir. 1995) has surveyed
the terrain. . Two asbestos cases are. approachlng appellate
arguments in the Third and Fifth Circuit. The issues are open for
debate and the law is in flux. The first question is whether the
Committee should attempt to deal with these issues while the
litigation cauldron is boiling. This question does not imply that

. the Committee should not consider the problem; to the contrary, the
Committee already has begun the process, and should make a

deliberate decision whether anything useful can yet be done. But
it may be the course of wisdom to decide that the time for action
is not ripe. The risks of defendant-created plaintiff classes are
not new. But the risks ere much affected by the way in which the
class is structured. An opt-out class is less threatening; consent
is very important. An opportunity to opt-out knowing the actual
terms of a proposed settlement can be partlcularly useful to ensure
individual fairness.  Other questlons include the ba51c gquestion
whether it makes sense to certlfy a class for settlement purposes
when the same class would not — and often could not — be certified
for litigation, and whether it is proper to permit a class that is
first proposed for certification at the same time as a proposed
settlement is presented for approval. Settlements that seek to
include "futures" claimants who do not yet have enforceable claims
present quite different issues. Great savings in transaction costs
can be achieved by means of settlement classes. And they may
facilitate claims administration structures that achieve a measure
of equality in the treatment of dlfferent clalmants that could not
be achleved by any other means .
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The questions are large. The drafting chore may not be -
difficult once the guestions are answered. But finding the answers
remains difficult. The Committee has elected not to press forward
with the draft that would have  collapsed the categorical

distinctions between, (b) (1), (b) (2), and (b)(3) classes,
recognizing the special origins and leg;timacy‘of (b) (1) and (b) (2)
classes and the risk of losing this history. " Is the tie to

litigation equally‘ important to the legitimacy of class
certification, or can the real—worldJimportance of settlement be
recognized in the text of the Rule? Notice and adequate
representation will remain crucial. The opportunity to opt out,
perhaps at the time. of settlement as well as at the time of
certification, may remain equally‘important.

The. gravity of these questions led to the suggestion that
perhaps settlement classes should not be treated simply as a factor
subsumed in the (b)(3) certification process, but should become a
new and separate Rule 23.3. The rejoinder was that any new rule
would have to duplicate many provisions of Rule 23; there should be
a way to make settlement classes a separate part of Rule 23.

It was urged that the decision whether to act now should not
turn on anticipation of the guidance to be provided by pending
cases. These cases will be controlled by the current language and
structure of Rulée 23, and by the specific settlement events in
those cases. The first issue is whether the rule should address
sgtt;gmggtwc;asées“a§Karsgpgggte phenomenon; the mechanics should

T % N # X s

be deferred until that decision is made. The question is whether
it is proper to view the requirements for certification differently
when certification is sought solely for purposes of settlement, not
for litigation. The Rule or the Note can emphasize the distinctive
importance of notice and adequacy of representation in settlement
classes.

One ground for resisting settlement classes is the danger of
sloppy thinking about the class definition. Another danger is
presented by cases. in which the settlement is worked out before the
request for certification. Two parties negotiate a prepackaged
complaint, certification, and settlement, and then present it for
approval by a process that lacks any of the safeguards provided by
a true adversary proceeding. It is not really clear whether there
is an Article III case or controversy in this setting. There is
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some force to the view that the court is simply being asked to
peddle res judicata through the group of plaintiffs’ lawyers who

made the lowest and most attractive bid to the defendants. How can
a court ensure that there was genuine adversariness in negotiating
the settlement? And how can it ensure that there was no
disqualifying conflict of interests among different people who are

"lumped together in a single supposed class? There 1s a great

practical value in settlement classes, but also a great strain on
the system. How can adequate representation of class members be
ensured, and by whom?  Perhaps the impending Third and Fifth
Circuit decisions will provide helpful‘guidance.

From a somewhat different perspectlve, it was urged that there
should not be any need to amend Rule 23 to support settlement class
certifications. All of the requlrements for certification must be
met. But the guestion whether the requlrements have been met can
be addressed from the perspective of settlement, not the problems
of adjudication. The Third Circuit General Motors Pickup decision
can be read to reject this view, and to insist that certification
is permissible only if the Rule 23 requirements would be met for
purposes of litigation. If the opinion is read that way and is
followed, then Rule 23 should be amended to restore the meaning
that should be found in its present text. The purpose of
certifying a settlement class is to provide benefits for class
members ~ present claimants — and to reduce the risks and
transaction costs for all parties. The court has an important role
to play by administering settlement through Rule 23; without this
judicial supervision, defendants in the dispersed mass tort cases
may attempt to establish nonjudicial claims-administration
procedures that settle individual claims by means that do not
inform claimants as well, and that do not protect individual
interests as well. Most settlements in these cases occur after
there have been individual judgments in individual actions; the
terms of settlement are informed by the results of actual
adjudications, and the exercise of judicial review is similarly

informed.

-

This defensé of settlement classes focused attention on Rule
23(e) It was observed that it is difficult enough to provide
effective judicial review of settlements reached in actions

" certified for class adjudication, in substantial part because the

parties cease to be adversaries when they join in seeking approval
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of a settlement, and suggested that these problems may be
exacerbated with settlement classes. The fairness hearing, urged
by some as adequate protectlon, does 'not do the job. The best
lawyers and, best judges can work together to fashion a fair
settlement, -preserit the alternatives effectively, and accomplish an
effec¢tive review. But not all can get it right. Once a settlement
is proposed moreover, other class- actlon lawyers can - -undertake a
campalgn to encourage opt outs, promlslng to get a better deal.

The case-or- controversy theme returned to the discussion, with
the statement that it is essential that there be a bona fide

dlspute between real parties. There is no authorlty in the
Enabling Act or Constltutlon to provide for settings that do not
involve a valld dlspute presented for actual decision. A

settlement class divorced from a litigation class is 111eg1t1mate
Courts may be d01ng 1t but it should be off-limits.

This wview of the "real dlspute“ issue was met by -the
observation that many cases come to court this way. At the very
least, there are nonclass individual actions pending, ordinarily
many of them. Some of the individual actions may be consolidated
by nonclass means. A settlement class is sought because everyone
involved wants a global resolution, and for good reason. The
proposed settlement reflects many antecedent real disputes. It
should be enough 'that the settlement class meets Rule 23
requirements as applied to settlement, not litigation. And there
are objectors — there is always someone who comes forward to
challenge the settlement. Some settlement classes involve large
claims, some involve small claims.  Settlement classes will
continue to occur unless the Committee acts to prohibit the use of
Rule 23 in dispersed mass torts. The settlement terminates claims
that were real cases or controversies; it simply moves them into a
class context.

"The casejor¥controversy discussion led to the guestion whether

-a settlement class can be used to expand jurisdiction, reaching

people who could not be forced into an adjudicated class. It was
suggested that "force" is not proper, nor even an opt-out approach
but that an opt-in class should be proper.

The praises of settlement classes were then sung by reference
to the silicone gel breast implant cases. They could not be tried
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- as a class. Choice-of-law problems would be insurmountable. In
~addition, differences in the facts relevant to different defendants
© would defeat a single action against all defendants. The critical
thing is to get understandable notice to plaintiffs who demonstrate
understanding by making informed choices. There are now thousands
of individual actions outside the class, and thousands more are
being filed every month. Asbestos litigation may provide even more
persuasive justifications. There are large numbers of plaintiffs
with clearly "real" claims. Manageability is very different for
settlement than for litigation. If individuals consent, the
settlement class should be appropriate.

Robert Heim observed that it is easy to be distracted by the
common concern for the settlement class action that first comes to
court as a prepackaged complaint, certification-by-consent, and
settlement. The fear of collusion is genuine, and it is fair to
worry whether courts can provide effective protection in the
process of reviewing the settlement. But defendants who face
massive litigation want to resolve the many problems that arise
" from dispersed actions. It should not be controlling whether the
negotiations occur before or after the comprehensive class action
is filed. The court can gain help in reviewing the settlement by
making sure that effective notice is provided to class members. In
addition, there is a whole new group of class-action lawyers who
represent objectors, providing the adversary elements that
otherwise would be missing. Beyond that, it would be desirable to
appoint a guardian ad litem to provide independent representation
for the class; if it is congenial to achieve this function by
relying on the "master" label, that should be helpful.

) The view was repeated that even prepackaged settlements come
to court as the fruit of much earlier litigation.

It also was suggested that more thought should be given to
adding to Rule 23(e) more detailed guidance on the process for
reviewing and approving proposed settlements. The Manual for
Complex Litigation provides guidance now. But perhaps Rule. 23{e)
~should be elaborated along the lines recently developed by Judge
Schwarzer. -

The focus of the settlement discussion on dispersed mass torts
led to the question whether Rule 23 should be used to make it
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easier to resolve these problems. The easier it is to resolve
claims, the more claims there will be, and the more mass-tort class
actions. ‘

The prospect that ready access to settlement-class litigation
may increase ' the volume: of litigation was discounted by the
observation that at least in asbestos litigation, the focus on the
detailed manageability-.of class: litigation blinks the realityﬂthat

. the alternative is no more individual than a class action. There
‘are lawyers ‘with hundreds or even thousands of clients, whose

relationship with their clients is no more real ﬁhan the
relationship between class lawyers and nonrepresentative class

 members. - And they too are said to be settling cases in batches, by
" group settlements: that focus on a.total sum that, as a practical

matter, is alloéated-among clients by the lawyer who‘représents
them. - '

The settlement-class topic was left unresolved. The Committee
is anxious to hear specific proposals that go beyond the tentative
beginnings in the discussion. draft. The topic will remain on the
agenda for the April, 1996 meeting.

Federal Judicial Center Study

The Federal Judicial Center study of class actionsl was
referred to throughout the class-action discussion. Committee
members had- the nearly-final version of the report that was
prepared for this meeting. A brief summary of the report was
provided by Thomas Willging, and as to the appeal portion by Robert
Niemic.. The study, conducted in four districts, examined all
actions that involved a class allegation and that were terminated
between July 1, 1992 and June 30, 1994. The districts, chosen for
believed high 1levels of class action activity and geographic
dispersion, were the Northern District of California, the Northern
District of Illinois, the Eastern District of Pennsylvania, and the
Southern District of Florida. The total number of cases with class -
allegations was 418. The data are representative only for those
,courts over the study period.

. The first summary observation was that the study shows that

class actions are commonly necessary means of enforcing the claims
that they involve. Among the four districts in- the study, the
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highest individuél recovery figure was $5,331, an amount too small

’ to support individual litigation. (By way of contrast, 'a study of
litigation in the 75 largest counties by the National Center. for

State Courts showed average recoveries of $52,000 in personal
injurylactions, and $57,000 in fraud actions.) “

The next observation was that despite the modest amount of
individual recoveries, the aggregate recoveries showed that class

"litigation is an effective detérrent instrument. After deducting

attorney fees, the median net settlements in certified Rule
23(b) (3) class actions ranged from $800,000 to $2,800,000 in the
four courts; the median class sizes ranged from 3,000 to 15,000.

The entire study included 13 certified (b)(2) classes with no
net monetary distribution. Some had nonmonetary distributions such

“as rebate coupons ‘that could not be valued by the study. It seems

likely that if the court had been able to foresee the results in
the cases that did not involve significant injunctive relief, the
classes would not' have been certified. : ‘ ‘

It is not possible to use the study to predict what effects
would follow from a requirement that the certification decision
consider the probable outcome on the merits. The present system
strongly diséourages any consideration - -of the merits. But the
study does show that through motions to dismiss or for summary
judgment, judges commonly do look at the merits before
certification. A majority of the cases in all districts had a
ruling on dismissal before or at the same time as the certification
ruling, and many had summary judgment rulings. . »

" The study'found 28 cases, 18% of the total certified classes,
that -‘involved simultaneous ‘certification and - settlement. A

" ‘'substantial share of the classes were certified for settlement
only. : .

The class actions endured far longer than average litigation

~ in the ‘same courts.

1
i

Turning to appeals, 15% to 34% of the stﬁdy cases had at least
one appeal. There was a higher rate of appeal in the cases that
were not certified as class actions than in the certified cases.

‘There was a dramatic¢ally increased rate of appeal in"the cases that
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'went to trial — appeals on triéljrelatedkissues were taken in 12 of
these 18 cases, a very high rate for civil actions. The appeals
led to affirmance in about 50% of the cases, to reversal and remand
in about 15%, and to dismissal of the appeals in the remainder.:
Few appeals dealt with class certification issues. The study

cases involved one § 1292(a)(l) appeal. The only attempt to win
mandamus review involVed'an.attempt to remove the trial judge.

kKKK
" Respectfully submitted,

Edward H. Cooper, Réporter
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MINUTES
'CIVIL RULES ADVISORY COMMITTEE

, ' *~ APRIL 18 and 19, 1996

The Civil Rules Advisory Commiittee met on April 18 and 19, 1996, at the Administrative
Office of the United States Courts in Washington, D.C. The meeting was attended by all
members of the Committee: Judge Patrick E. Higginbotham, Chair, and Judge John L. Carroll,
Judge David S. Doty, Justice Christine M. Durham, Francis H. Fox, Esq., Assistant Attorney
General Frank W. Hunger, Mark O: Kasanin, Esq.; Judge David F. Levi, Judge Paul V. _
Niemeyer, Carol J. Hansen Posegate, Esq., Professor Thomas D. Rowe, Jr., Judge Anthony J.

-Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann, Esq. Edward H. Cooper was present

as reporter. Former member John P. Frank, Esq., also attended. Judge Alicemarie H. Stotler
attended as Chair of the Committee on Rules of Practice and Procedure; Professor Daniel
Coquillette attended as Reporter, And Sol Schreiber, Esq., attended as liaison member, of that
Committee. Judge Jane A. Restani attended as liaison representative from the Bankruptcy Rules
Advisory Committee. John K. Rabiej and Mark D. Shapiro represented the Rules Committee
Support Office, and Karen Kremer of the Administrative Office of the United States Courts also |
attended. Thomas E. Willging represented the Federal Judicial Center. Other observers and
participants are named in the appendix. .

Judge Higginbotham welcomed the members of the Committee, other participants, and

observers. 1

The Minutes of the November, 1995 meeting were approved.’
RULES PUBLISHED FOR COMMENT IN 1995

Amendments of four rules were published for comment in 1995. Rules 9(h), 26(c), 47(a),
and 48 drew substantial written comments. Hearings were held in Oakland, California; Atlanta,
Georgia; and New Orleans, Louisiana. All members of the Committee had the complete written
comments and transcripts of the hearings. Summaries of the written comments and the hearing
testimony also were provided. Action on these proposals came first on the Committee agenda.

Rule 9(h)
The proposal to amend Rule 9(h) would remove an ambiguity in the present rule

provision relating to interlocutory appeals in admiralty. It is not clear whether appeal can be
taken under § 1292(a)(3) when, in a case that includes both an admiralty claim and a

nonadmiralty claim, the court acts on a nonadmiralty claim by an order that would qualify for

§ 1292(a)(3) appeal if it had involved an admiralty claim. The proposal resolves the ambiguity
by permitting appeal. Public comment was sparse, but was approving. The Committee voted

Page 269




Civil Rules Committee Minutes
April 18 and 19, 1996

TEEE;
Rule 23

Discussion of Rule 23 began with an invitation to consider the draft by asking what can
be achieved by (b)(3) class actions that cannot be achieved by consolidation and other tools. The
1966 version of Rule 23 came into being as the Advisory Committee worked through concerns
about civil rights injunction class actions. What would the world look like if (b)(3) were
abrogated? Is (b)(3) desirable for single event disasters, such as airplane crashes? What of the
securities field, where private enforcement often takes the form of a (b)(3) class action? And
what of other fields of litigation that amass large numbers of small claims into a (b)(3) class?

One of the changes that emerged from the November, 1995 meeting was an addition to
(b)(3) of a required finding that a class action be "necessary" for the fair and efficient
adjudication of the controversy. The purpose was to serve a heuristic function by encouraging
courts to look beyond "efficiency," to emphasize the fairness of trying individual traditional cases
in traditional ways. The combination of "necessary" with "superior" is awkward, however,
seeming to require denial of certification for want of necessity, even though a class action might
seem superior. In informational discussion with the Standing Committee in January, 1996,
moreover, some concern was expressed about the tangled history of "necessary” parties in Rule
19. The present draft suggests elimination of "necessary" from the required (b)(3) findings, and
substitution of a new subparagrah (A) that requires consideration of the need for certification as

one factor bearing on the findings of predominance and supeiority.

Another of the November changes led to alternative provisions requiring consideration of
the probable outcome on the merits as part of the required (b)(3) findings. Increasing concerns
have. been expressed about the impact of this requirement. One concern arises from the prospect
that a prediction of the merits must be supported by extensive discovery, protracting the
certification determination and adding great expense. Another concem arises from the effects of
the finding; however tentatively and subordinately it may be expressed, the prediction of the - .
merits may affect all future proceedings in the case and may have real-world consequences as
well. Impact on market evaluation of a company’s stock was one frequently offered illustration.
Various responses are:suggested by the new drafts — to require a finding of probable merit only
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if requested by a party opposing class certification; to eliminate the requirement that there be a
finding, but to leave the probable outcome on the merits as one of the factors bearing on
predominance and superiority; to consider probable outcome on the merits only as part of an
evaluation of the value of "probable class relief"; or to adhere to present practice that, at least
nominally, prohibits consideration of the merits in determining whether to certify a class.

The November changes also included in the (b)(3) factors consideration whether the
public interest and private benefits of probable relief to individual class members justify the
burdens of the litigation. Class actions have become an important element of private attorney-
general enforcement of many statutes. In considering the problem -of class actions that yield little
benefit to class members, the problem is cynicism about the process that generates such remedies
as "coupons"” that may provide more benefit to the defendants and class lawyers than to class
members. Yet therc may be indirect beneﬁts to the public at large in deterring wrongdoing, and
in some cases it may be desirable to force disgorgement of wrongful p‘roﬁts‘)without regard to
individual benefits. The question is in part whether it is wise to rely on private enforcement
through Rule ,‘;23 father than specific Congressionally mandated “p,‘riva'@t‘e enforcement devices —
and whether the question is different as to statutes enacted before Rule 23 enforcement had

i 7

become well recognized than as to more recent statutes.

Settlement classes were discussed extensively in November, but without reaching even
tentative conclusions that could be embodied in a revised draft. One of the most difficult
questions is whether it is possible to provide meaningful guidance on the use of "futures" classes
of people who have not yet instituted litigation, may not realize they have been injured, and
indeed may not yet have experienced any of the la‘tent‘injuries that eventually will arise from past
events. Classes of future claimants can achieve orderly systems for administering remedies that
avoid the risk that present claimants will deplete or exhaust defense resources — including
liability insurance — and preempt any effective rémedy for the future claimants. There are
serious questions that remain to be resolved, however, and that will be addressed in actions now
pending on appeal.

Rule 23(f): Interlocutory Appeals

Specific discussion of the multiple drafts provided in the agenda turned first to the
interlocutory appeal provision in the "minimum changes" draft, Rule 23(f). This provision has
endured with no meaningful changes through several drafts, and has encountered little
meaningful opposition. Initial concerns about expanding the opportunities for discretionary
interlocutory appeals have tended to fade on close study of the limits built into the draft.

The most commonly expressed reservations were revisited. Courts of appeals have
actively used mandamus review in several recent cases, providing the needed safety valve for
improvident class certifications. If an explicit interlocutory appeal provision is added, every case
will generate an-attempted appeal. A heavy burden will be placed on appellate courts. The cost
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and defay will be substantial. Nolawyer worthy of pursuing a class action will let pass an
Opportunity to appeal. B '

“The common responses also were revisited. The extraordinary writs should notbe ,
subject to the pressures generated by Rule 23 certification decisions. Mandamus should remain a
special instrument. * The burden of applications for permissive appeals under § 1292(b) is not
heavy; court of appeals screening procedures are effective. Motions for leave to appeal will be
handled in the same way as other motions. And early review is desirable. ‘ “

It was noted that the Appellate Rules Advisory Committee is engaged in drafting an
Appellate Rule that would implement proposed Civil Rule 23(f). The initial proposal would
have amendsd Appellate Rule 5.1 to include Rule 23(f) appeals as well as appeals from district

court review of final magistrate-judge decisions. ‘On consideration, the Appellate Rules

Committeé determined that it should attempt to collapse present Rulg 5.1 into Rule 5, so that |
there will be one single Appellate Rulé that includes all varieties of appeals by perntission,
present'and perhaps future. It i8 hoped tha the product will be available for consideration by the
Standing Committee at the same time as Rule 23 . S ‘

~ One modest drafting change was suggested. The most recent draft refers to appeal from
an order "granting or denying a request for class action ceytificiation." Deletion of "a request for"
was suggested on the ground that it might be redundant, or alternatively might effect an unwise
restriction by failing to provide for appeal in the particularly sensitive situation in which a trial
court has acted on its own motion to grant or deny class cértiﬁcation. The deletion was approved
unanimously. : B ; |

As revised, new subdivision (f) was approved unanimbusly.
Benefits and Burdens of Class Action

The next portion of the minimum changes draft to be discussed was (b)(3) subparagraph
(F). This draft simplifies the draft that emerged from the November meeting. The November
meeting generated a subparagraph (G): "whether the public interest in — and the private benefits
of — the probable relief to individual class members justify the burdens of the litigation[.]" The
minimum changes draft renumbers this factor as subparagraph F, and eliminates any explicit
reference to the public interest: "whether the probable relief to individual class members justifies
the costs and burdens of class litigation." In this form, the factor emphasizes the importance of
the relief to individual class members — even a significant aggregate sum, when divided among
a large number of plaintiffs, may provide such trivial benefit that the justification for class

litigation must be on grounds other than the benefits to individual class members. .

~The origin of the probablc‘relief factor lies in concern that Rule 23(b)(3) is an aggregation
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device that, separate from the special concerns reflected in (b)(1) and (b)(2) class actions, should
focus on the individual claims being aggregated. The traditional focus and justification for
individual private litigation is individual remedial benefit. Most private wrongs go without
redress. Class treatment can provide meaningful redress for wrongs that otherwise would not be
righted, and the value of the individual relief can be important. But class actions should not stray
far from this source of legitimacy. Public enforcement concerns should enter primarily when
Congress creates epr1c1t private enforcement procedures. As the note to one of the drafts
articulated this view, "we should not establish a roving Rule 23 commission that authorizes class
counsel to enforce the law against private wrongdoers.” Focus should hold steady on the
objective cash value and subjective intrinsic value of the relief available to actual class members.

The "corrective justice” and "deterrent" elements of small-claims class actions were noted
repeatedly as a supplement to the focus on private remedies. It was urged that consideration of
the value of probable relief to individual class members.does not foreclose consideration of these
elements as well. But it also was urged that indeed this factor should focus only on the value of
private relief. Any other view would put courts in the posmon of We1gh1ng the pubhc importance
of different statutory pol1c1es, and perhaps the relative importance of "minor" or "techmcal"
violations as compared to flagrant or intentional violations. :

Discussion immediately turned to the two central elements of the formulation. How is a
court to predict the probable relief? And what are.the costs and benefits invoked?

One suggestion was that attention should focus in parton a determination whether the
motivating force of the class action is a desire for attorney fees. ‘

"Probable relief" in the (b)(3) context is da'mages; The example that was used in much of
the ensuing discussion was an Overcharge of a 2¢ a month imposed by a telephone company for
12 months on 2,000,000 customers. The aggregate damages of $480,000 are not trivial.” But it is

not clear that such a class should be certified.

" Discussion also wove around the question whether assessment of ,"prob‘able relief™
includes a prediction whether the class claim will prevail on the merits. In the November

- discussion, the probable relief factor was held separate from consideration of the merits. The

calculation was to be made on the assumption that the class position would prevail on the merits.
If direct consideration of the probable outcome on the merits is eliminated, however, it is
possible to incorporate a prediction of the outcome on the merits in measuring the "probable
relief." Language reflecting that possibility is included in the note that accompanies the draft that
eliminates the more direct references to outcome on the merits.

Consideration of the substantive merits of the underlying claims through this factor, not

as an independent matter, led to the oft-discussed fear that consideration of the merits would lead
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to expanded discovery surrounding the certification decision. The comparison to preliminary
injunction proceedings was noted — they may entail much or little discovery — but found not’
helpful because of the special factors that affect preliminary injunction decisions. A prehmmary
injunction decrsron may be converted to trial on the merits when circumstances permit full
information to be-assembled and presented before the need to restrain., It may rest on a small '
fraction of the information needed for trial on the ments The driving force is the need to
preserve the capacrty to grant effectrve relief on the merrts not the calculus of class certification.

It also was asked whether the present rule that certrﬂcatron decisions must be made
without reference to the merits is, in practice, a fiction. Explicit recognition of what many feel i is
a common practrce, left unspoken because consideration of the merits is supposed to be
forb1dden, m1ght lead to ‘wiser reliance on the probable merits.

One effort to brrng this role of the merits to. a point was ‘made by askmg whether the rule
should refer to the probable value of the “requested" or "demanded" relief, so as to focus only on
the: rehef not the merrts This suggestmn was qurckly reJected

AlternaUVes to consrderrng the merits at the certification stage were suggested One was
to requlre pa.rtlcularlzed pleadmg of the elements of each claim offered for class treatment.

Cases w1th multiple clarms were discussed. If one version of a class claim would afford
substantial relief, that should be sufficient at least for initial certification. Recognizing that the
question of class definition is interdependent with the questrons posed by multiple claims, it was
understood that the probable relief on all claims suitable to a single class could appropriately be
considered and werghed against the costs and burdens entailed by class treatment. At least
conceptually, it may be that certification is proper as to some class claims but not another claim
that would add greater costs and burdens than the probable relief on that clarm

The problem of weighing returned, with the question whether individual claims averagmg
a few hundred dollars would Justrfy class treatment, It was noted that the median individual
recovery ranges reported by the Federal Judicial Center study ran-from something more than |
$300 to something more than $500. What is to be weighed against the predicted recovery?
"Every possible argument will be made." Class proponents will argue public enforcement values.

¥ ohn Frank addressed the Committee, urging that trivial clarms class actions are a major
problem, provrdmg token recoveries for class members and big rewards for attorneys. " "This
Committee is not the avenging angel of social policy." Congress can create enforcement
remedies, some administrative, some judicial, pursued by public or private enforcers.

Further Committee discussion suggested, first, that class actions are not filed on claims
that, as pleaded at the outset, would yield only trivial relief. The Federal Judicial Center Study,
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covering two years in four districts, found 9 cases out of 150 certified classes in which the
individual recoveries were less than $100; only 3 of them involved individual recoveries less
than'$25, with the lowest figure $16. But it was responded that very small claim cases do in fact
exist. Atleastin some parts of the country, very small claims classes are filed in state courts and
removed. These cases requu'e enormous admlmstrauve work. And they breed cynlclsm about

the courts

_ The question of claim size also led to the questlon' whether the initial certification
decision should be. subJect to review as progress in the case provides clearer evidence of the
probable relief. In1t1a11y plaus1b1e demands for significant relief may ‘become increasingly
implausible as a case progresses. It was agreed that if there is quick and undemanding
certification, the certification decision should be open to reconsideration and subclassing or
decertification when it appears that the pr.obable rehef faﬂs to Jusnfy the remammg costs and

burdens of class treatment.

A motion to adhere to the language of the "minimum change" draft passed by vote of 9 to
3. The question whether subparagraph (F) should include consideration of the merits in assessing
the probable value of individual relief was discussed further durmg the later deliberations that
voted to discard the exphc1t consideration of probable mérits that was adopted by the November

draft.
Need For Class Action

The November 1995 draft added a requirement to subdivision (b)(3) that a class action be
"necessary" as well as superior for the fair and efficient adjudication of the controversy. For the
reasons noted in the introduction, this concept has been difficult to explain. The draft considered
at this meeting suggested replacement of the "necessary" finding by adding a new subparagraph
(A) and rewording subparagraph (B). Proposed subparagraph (A) would add as a factor in
determining superiority "the need for class certification to accomplish effective enforcement of
individual claims." Proposed subparagraph (B) would refer to "the practical ability of individual
class members to pursue theirclaims w1thout class cert1ﬁcat10n and then‘ 1nterests in ma1nta1n1ng
or defendmg separate actions." :

The first question was whether factor A is antithetical to factor F as just approved. Factor
A suggests that class certification is necessary if claims are too'small to support individual
enforcement. Factor F suggests that class certification is undesirable if claims are too small. The
answer was that the two provisions are complementary. Factor A cuts in two directions. If
individual class member claims are so substantial as to support individual litigation, certification
may be inappropriate. If class member claims are too small to support individual litigation,
cernﬁcauon may be needed to provide meaningful 1nd1v1dual rehef But if the individual relief

13

“Page 275




e e oo

Civil Rules Committee Minutes
April 18 and 19, 1996

that can be afforded by a class action does not justify the costs and burdens of class litigation,
certification should be denied.

The relationship between (A) and (B) also was questioned; in many ways, they’seém .
redundant of each other. The emphasis on the need for class certification for effective
enforcement, however, can go beyond the practical ability of individual class members to pursue
their claims without certification. Separate actions will not be brought by all members of a class
who seem practically able to do so, whether because individual actions in fact are not practicable
or because of inertia. Even if separate actions are brought, they may not prove as effective as a
class action that pools resources.to mount a more effective showing. Class actions also may
prove more "@}ffective" for reasons that are more, qpcstiqnable, such as pressure to settle even
weak claims that are aggregated into. the class. TheSe values of class ac‘t‘ions .were defended as
the heart of (b)(3), the ;touchstor}e?‘vpurpose of ‘aggfegation4 But it was noted that small-claims
(b)(3) class actions have fared quite well since 1966 without any explicit element like proposed
factor (A). ‘ ‘ ‘

. The distinction between practical individual enforcement and efficient class enforcement
in some ways reflects the distinction between opt-in and opt-out classes. Even with individually
substantial claims, there is little reason to believe that the number of participating class members
will be the same if the class is certified only for those who opt in as if the class is certified for all
but those who opt out. (b)(3) exerts a pressure toward compulsory joinder by requiring an
election to opt out of the class. Factors (A) and (B), together with factor (C), allow explicit
consideration of the desirability of this inertial pressure to remain in a class for group litigation.

A motion to delete proposed factor (A) passed, 8 to 5. A motion to separate proposed
factor (B) into two parts peissed unanimously. As restructured, factors (A) and (B) would read:
"(A) the practical ability of individual class members to pursue their claims without class
certification; (B) class. members’ interests in maintaining or defending separate actions;".

- The discussion noted that the practical ability to pursue individual actions remains a two-
edged factor. It weighs in favor of class certification, all else remaining equal, if individual .
actions are not practicable. It weighs against class certification, all else remaining equal, if
individual actions are practicable. ~ ‘

Another drafting change from present factor (B) also was noted. The 1966 rule refers to
the interest "in individually controlling" separate actions. The proposed language refers to the
interest in maintaining or defending separate actions. This language better reflects the full range
of tal,ternative‘s‘that must be considered. An alternative to a proposed class action may be a
different class action, or a number of different class actions. Other alternatives may include
intervention in pending actions, actions initially framed by voluntary joinder, consolidation of
individual actions — including consolidation for pretrial purposes by the J udicial Panel on
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Multidistrict Litigation or transfers from separate districts for consolidated trial in a sirigle court
or limited number of courts, and stand-alone individual actions. Individual members of a
proposed class may not "control" many of these alternatives in any meamngful sense, but the
alternatives must be cons1dered nonetheless ’ :

Melvin Weiss then addressed the Committee. He has been litigating class actions from a
time before adoption of the 1966 amendments. Plaintiff class lawyers were taught then that they

‘were to play the role of private attorney general." That role is confirmed by the adoption of (b)(3)

classes. The size of individual class member recoveries was not thought important. Thé need for
private-attorney-general classes is growing. 'Government enforcement resources are shrinking
absolutely, and are shrinking even more in relation to the level of conduct that needs to be
corrected. Telemarketing fraud abounds. 900 telephone numers are an illustration:. S‘uppose
most members of a class are hit with'$10 or $20 ¢harges for calls to a 900 number, with only a
few whose bills run much higher. The government may eventually put a stop to a partlcular
operation, but that provides no redress for the victims. Class-action lawyers do that. It is hard
work. Itis risky work. Of course class counsel deserve to be paid. If the Committee wants to
say that a $2 individual recovery is trivial, it should say so. The matter should not be left to
open-ended discretion and open hostility to class'enforcement. In one action, the class won
$60,000,000 of free long-distance telephone services; this is a "coupon” settlement, but provides
a real benefit to class members.  Class{action atforneysiprotect victims. Some even are forced to
borrow to finance a class action. These social services should be recognized and apprec1ated Tt
would be ironic to cut back.on class actiors at a'time when the rest of the woﬂd is admmng
American experience and seeking to emulate it.. o .

Peter Lockwood addressed the Committee, obseerng that factors {A) and (F) do not
provide any standards. (A) seems to say the porridge is too hot, (F) that the porridge is too cold,

- and the whole rule seems to say that courts should seek a nice servmg temperature. It is difficult

to suppose that a Committee Note:could say that a $200 individual recovery is sufficient to
justify a class action. This proposal is dangerously close to the limits of the Enabling Act,
trespassing on substantive grounds.' The purpose of Rule 23 is to enforce small cldims that are
legally justified. There cannot be any effective appellate feview of trial-court application of these
discretionary factors. Anecdotal views of frivolous suits, settled by supine defendants, do not
justify an unguided discretion to reject class certification. Factor (F) should be reconsidered.

- Beverly Moore obseived that factor (F) allows refusal to certify a class if individual

 claims are small, even though aggregate class relief would be substantial and the costs of

administration are low. But certification should remaiﬁ available if in fact efficient
administration is possible. If a defendant has-a continuing relationship with class members, for’
example, it may be possible to effect individual notice at very low cost by including it with a
regular monthly mailing. Distribution of individual recovenes may be accomphshed ina s1m11ar
manner. Note should be made of this p0381b111ty :
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Committee discussions returned to the relationships between factor (A), the practical
ability of class members to pursue individual actions, and factor (F), the value of the probable
relief to individual members. It was noted that factor (F) involves balancing the complexity, of -~ -
the litigation and the costs of administration in relation to individual benefits. Even the 24¢ .-
individual recovery might qualify for class treatment if it is possible to resolve the merits and -
administer the remedy at low cost. The practical ability factor encourages certification of small-
claims classes, just as the probable individual relief factor at times will limit certification of .
small-claims classes. If it is apparent at the time of certification that the individual value of the
probable class relief is small, the certification decision must weigh the.costs and burdens of a
class proceeding. 'There is no specific dollar threshold. Individual recoveries of $50 in a
"laydown" or summary judgment case may easily justify certification. -Claims for $200 or $300
may not justify certification in a setting that requires resolution of very complex fact issues or
difficult and uncertain law issues. This approach means that an initial decision to grant
certification, relying on substantial apparent value or apparent ease of resolution and .
administration of the remedy, remains constantly open to reconsideration and decertification if
the probable relief diminishes or the burdens of resqlutiqn and administration increase.

Prediction of the Merits

The November 1995 draft added a requirement that in certifying a (b)(3) class the court
make a finding on the probable outcome on the merits. Two alternatives were carried forward.
One would require only a showing that the class claims, issues, or defenses are not-insubstantial
on the merits. The other would adopt a balancing test, requiring a finding that the prospect of
success on the merits is sufficient to justify the costs and burdens imposed by certification.
Either required finding would be bolstered by a separate factor requiring consideration of the
probable success on the merits of the class claims, issues, or defenses. Many observers,
representing both plaintiff and defendant interests, reacted to these alternatives with the concerns
noted during the first parts of this meeting. These concerns were addressed in the most recent
draft.by limiting the requirement to cases in which an evaluation of the probable merits is
requested by a party opposing class certification.

It was urged that some form of explicit consideration of the probable merits should be
retained as part of a (b)(3) certification decision. A preliminary injunction decision requires
consideration of the probable merits in addition to the impact on the parties of granting or
denying injunctive relief. The public interest often is considered as well. There is a substantial
body of learning surrounding this practice in the preliminary injunction setting that can
illuminate the class-action setting. It is appropriate to require a forecast of the ultimate judgment
before unleashing a class action. There is much at stake; in some cases, the very existence of a
defendant is in jeopardy. The prospect that defendants may not want preliminary inquiry into the
merits of a plaintiff class claim can be met by requiring the proponent of certification to make a
demonstration on the merits, but allowing the opponent of certification to waive the requirement.
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. Further support for required consideration of the merits was found by John Frank in
recent cases, such as In re Rhone-Poulenc Rorer Inc., 7th Cir.1995, 51 F.3d 1293, which
emphasized the fact that plaintiffs had lost 12 of the 13 individual actions that had been pursued
to judgment at the time of the class certification. The coercive settlement pressure arising from
certification even in face of such litigation results also was emphasized by the court. He urged
that it is a false terror to be concerned that stock market disaster will follow a finding of .
sufficient probable success to warrant certification. We should find a way to junk bad cases

early. ‘

Discussion of the Rhone-Poulenc decision led to the observation that the defendants had
just now offered $600,000,000 to settle all of the pending individual actions all around the
country. This offer shows that the class claims were far from weak. Courts may go too fast
about the task if consideration of the probable merits is‘approved. o

Discovery concerns continued to be expressed. Consideration of the merits will lead to
merits discovery as part of the certification process, and it will be difficult to limit discovery in
ways that do not defeat the desire to avoid the burdens that would flow from actual certification.

Beyond the difficulties engendered by probable success predictions, the Federal Judicial
Center study shows that ample protection is provided by motions to dismiss or for summary
judgment. Consideration of factor (F), the individual value of probable class relief, will further
aid in avoiding trivial actions. If there is any need for added protection, it can be met by making
it clear that a court can act on Rule 12 and 56 motions before deciding whether to certify a class.

‘Without formal motion, it was concluded that the Committee had decided by
acquiescence to.delete the November draft provisions requiring a finding of probable merit and
including probable success on the merits as a factor pertinent to the (b)(3) certification decision.

Attention then turned to the alternative of incorporating consideration of the probable
outcome on the merits in the factor (F) balancing of the individual value of ‘probable class relief
against the costs and burdens of class litigation. The Committee materials included the
suggestion that this result might be achieved by including in the Committee Note to factor (F)
language something like this: "In an appropriate case, assessment of the probable relief to
individual class members can go beyond consideration of the relief likely to be awarded should
the class win a complete victory. The probability of class success also can be considered if there

are strong reasons to doubt success. It is appropriate to consider the probability of success only if

the appraisal can be made without extended proceedings and without prejudicing subsequent
proceedings. This factor should not become the occasion for extensive discovery that otherwise
would not be justified at this stage. of the litigation. Neither should reliance on this factor be
expressed in terms that threaten to increase the influence that a certification decision inevitably
has on other pretrial proceedings, trial, or setﬂement.” ‘ !
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Support was expressed for this approach, with the reservation that the draft focused only
on the negative. It should be integrated with the statement, agreed upon earlier, that certification
may be justified for small claims when there is a very strong prospect of success. Further support
was found in the continuing concern that ag gregation of large numbers of individually weak
claims can Create a.coercive pressure to settle. Certification often is a.major event, even a critical -
event. o ‘ ’

Consideration of the merits in this fashion, also was supported on the ground that the
certification decision in a (b)(3) proceeding miust look ahead to the ways in which the case
probably will be tried. “The predominance of common issues and the superiority of class
treatment depend heavily on the trial that will follow.

This "commentary-in-the-Note" strategy was opposed on the ground that it would whittle
down the trial judge’s.discretion. Even without any discussion in the Note, lawyers and judges
will seize on the idea that the value of probable relief depends not only on the amount that will
be awarded upon success on the merits, but also upon the probability of success. Factor (F) can
be used in this way, and can be found to support departure from the Eisen rule that forbids
consideration of probable merits at the.certification stage.

Opposition also was expressed on the ground that the initial discussion of factor (F) had
assumed that it focused solely on the amount of probable relief, not the probability of defeat on
the merits. The problems persist whatever the level of emphasis in the text of the Rule or the
Note. Consideration of the merits will entail discovery on'the merits, and an expression
evaluating the probable merits for certification purposes will carry forward to affect all
subsequent stages of the litigation. Even if the Note.were to say that this process should not
justify any discovery on the merits, nefarious results would remain. L

Consideration of the merits, moreover, suggests that certification can be denied because
of doubts on the merits even though the case cannot be dismissed under Rule 12 or resolved by
summary judgment. Courts in fact require particularized pleading of class claims at a level that
supports vigorous use of Rule 12.

It aléo was suggested that the propdsed Note language is not a "soft" compromise of a
difficult debate. The Committee should decide what it wants to do, and be explicit in the text of
the Rule. ‘

Sheila Bimbaum urged that the suggééted Note is a balanced attempt to go beyond the
limits of Rules 12 and 56, in a way that focuses on the extraordinary case. There should not be

discovery, but the merits should be open to consideration with factor (F).

Beverly Moore suggestéd that every defense lawyer will want to get into the merits at the -
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certification stage in every case. The Draft Note reflects empirically invalid assumptions that
there are many frivolous cases and coercive settlements. That is not so. o

Peter Lockwood observed that the draft Note fragment can only address cases that cannot
be resolved by summary judgment. He asked how is a court to determine that a case that is
strong enough to go to trial on a Rule 56 measure still is not strong enough to certify.

Robert Heim, who had initially supported consideration of the merits, but has moved
away from the November 1995 draft proposals, supported the proposed Note on factor (F). The

-concern with discovery is overstated; there is substantial discovery on certification issues now.

And there are cases that are very weak. Judges have felt hamstrung by the Eisen prohibition of
merits review. The draft authorizes a "preliminary peek." .

Alfred Cortese also supported the proposed note. Some claims justifiably earn
certification under (b)(3) because they have merit but cannot practicably be enforced
individually. Others should be weeded out. : '

The proposition that the draft Note would merely open a small door for consideration of
the merits was doubted. Once the door is open, legions will march through.

A motion to reject the draft Note discussion of incorporation of the merits in the factor
(F) determination was adopted, 8 votes to 5.

A motion was made to say nothing about consideration of the merits in conjunction with
the factor (F) determination. It was suggested that the Note has to say something, because in the
face of silence many courts will read factor (F) to support consideration of the probable result on
the merits. "Probable relief" intrinsically includes the probability of any relief. The motion to
say nothing was adopted, 7 votes to 6. ‘

Settlement Classes

The November draft included in subdivision (b)(3) a new factor (H) that included as é
matter pertinent to the predominance and superiority findings:

(H) the opportunity to settle on a class basis claims that could not be litigated on a class
basis or could not be litigated by [or against?] a class as comprehensive as the
settlement class * * * ‘

Discussion began with the question whether this factor should be added. It was recalled
that the November meeting discussed settlement classes without reaching any conclusions.
There are a wide variety of settlement classes. It seemed to be the consensus in November that
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not enough is-’known to support intelligent rulemaking with respect to futures classes. The use of
settlement classes under subdivision (b)(1) also seems too complicated for wise rulemaking. But.

_for (b)(3) classes, the Third Circuit decision in the General Motors pickup truck litigation has

stirred the question whether a class can be certified only on the hypothesis that certification of
that class is appropriate for litigation.. Many believe that the Third Circuit opinion permits

. application of the subdivision, (@) prcrcquisites and ‘thg: subdivision (b)(3) factors in a way that .

permits certification of a class for settlement purposc's,:even; t‘hough‘the same.class would not be
certified for trial. Others are uncertain. Seftlement classes have been found useful by many

courts. The practice has evolved from initialﬁhg:sitancy t0 ,g@gﬁlgr‘ adoption as a routine practice.
They have worked not only in the exotic cases that attract widespread attention, but alsoin -
smaller-scale cases such as-a class of 1,200 hommwne‘rg;su@ekjpg‘po,stfl}urricanc‘ i’;ﬁsu’rance‘, .
benefits. The class probably.could not have been certified for trial because there were many. -
individual questions. A class that could not be certified for litigation bécause of choice-of-law
problems, general problems of manageability, the need to-explore, many individual issues, or the

like, may profitably be certified for settlement. Subdiyision (H) is the law everywhere, with the
possible exception of the Third Circuit. But if Rule 23 remains silent, other courts may be
troubled by the uncertainties engendered by some readings of the Third Circuit opinion. On the
other hand, it may be argued that courts are in the.business of trying cases, not mediating
settlements. To certify for settlement a class that the cbmji ‘quld not take to litigatiqn is to take
courts into the claims-administration business. Just what is properly the stuff of judicial business
remains open to dispute.

The first response was that settlement classes are extremely important, for plaintiffs and
defendants alike, but that it may not be appropriate to adopt a rule that does not provide a list of
factors to help the trial judge. -Many settlements, mOreover, ‘ar‘e important because they provide a
means of dealing with future claimants. . In some situations settlement may not be possible unless
all claimants, present and future, are included. In 0thqrs, failure to provide for future claimants
may mean that by the time future claims ripen there will be no assets left to respond in judgment.
Futures classes would be left in the wilderness by this draft. :

The next response was an observation by John Frank that settlement classes have been the
most offensive part of the current class-action process. They offer a bribe to plaintiffs’ counsel
to take a dive and sell res judicata. As a moral matter, do we want this in the judicial system? If
50, settlement classes should at most be allowed only if the same class would be certified for
litigation. And it should be made clear that all requiremeﬁts of the rule apply to futures classes.
There also should be provision for increased judicial scrutiny of any proposefd settlement.
Professor Jack Coffey’s views on this subject are sound. The often-decried "coupon" remedies
all have been settlement classes. - ‘ :

The choice was put as a minimalist choice between doing nothing or taking a modest first
step. Factor (H) does not speak to the futures settlements now pending on appeal in-the Third
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" and Fifth Circuits. Tt only says that the fact that a case cannot be tried as a class need not defeat
certification for settlement. : - : ~

Another option was offered, suggesting that perhaps subdivision (e) should be amended
to include the list of factors for reviewing settlements recommended by Judge Schwarzer in his
Cornell Law Review article. Subdivision (e) also might provide that closer scrutiny is required if
a class is certified at the same time as a proposed settlement is presented. The Committee has
never explored this prospect beyond preliminary observations. Nor has it considered the qliéstion
- whether independent counsel might be appointed to assist in evaluation of a proposed settlement:

\ Opposition to factor (H) was expressed on the ground that it might encourage judges.to
certify classes simply in the hope that a settlement would clear the docket. - It is unsavory to -
certify a class that cannot ultimately be tried. How can we receive and certify a'class that would
not be tried? A related fear was that the factor would encourage certification of litigation classes
in hopes that the certification would spur settlement. . ‘ o

Support for settlement classes was expressed on the ground that settlement can avoid
choice-of-law problems that defeat certification of a broad class. Article I requirements and
personal jurisdiction standards still must be met. A settlement class can make: all the difference
in resolving massive disputes. The pending silicone gel breast implant cases and the Georgine
asbestos settlements come to mind. These settlement classes also can avoid problems of
individual causation that would defeat any attempt at class-based litigation. Certification of a
(b)(3) settlément class permits dissatisfied class members to opt out. -

The view was suggested that cases that rest on a settlement reached before certification
are so-different that they should be addressed in a separate rule, perhaps as a new Rule 23.3.

It was suggested that perhaps settlement classes should be put in subdivision (e) by a-
provision allowing the court to waive the requirements of (b)(3) for purposes of settlement. The
response was that the proposal is not that the requirements of (b)(3) be waived, but that these
requirements be applied with recognition of the differences presented by the settlement context.

Article III and personal jurisdiction questions were addressed briéﬂy. There is a live
controversy between individual class members and the party opposing the class; the only
question is how many of these live controversies can be resolved by class treatment. Personal
jurisdiction concerns are mollified by the facts of notice and opportunity to opt out. In federal
courts, moreover, all class members ordinarily will have sufficient contact with the United States
to satisfy all due process requirements. : R

The opportunity to opt out of a (b)(3) class was again stressed as an important factor in -
the settlement-class equation. Class members will opt out if the settlement represents a bargain
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to sell res judicata on terms favorable to the defendant. If class members choose not to opt out,
having notice of the class and the settlement, they are not hurt. If Rule 23(b)(3) is to be used for
mass torts, the choice well may lie between permitting settlement classes and adopting the
creative devices that have been used by some courts to substitute for litigated resolution of the
required elements of individual claims.' The Fifth Circuit decision in In re Fibreboard deals with
the difficulties of these devices. ' ‘ S ‘

Further support for settlement classes was expressed with the view that most settlement
classes "ate not fixes. There are legitimate uses." Clients are better off, particularly when the
defendants have insurance. Settlement also has the advantage of treating alike people who,
although similarly situated, would be treated differently in separate actions. Choice-of-law, -
differences in local courts and procedure, problems of proving individual causation, and the like
ensure disparate treatment if class disposition is not available. ‘

Thomas Willging reminded the Committee of the information provided by the Federal
Judicial Center study. Of 150 certified classes in the study, 60 were certified only for settlement.
30 of these.60 had consent to a settlement at the time of certification. 25, "mostly (b)(3) classes,"
did not, and indeed in 8 of these 25 there was opposition to certification. All of the 25 had at
least 2 months between the motion and certification. ‘

A motion was made that Rule (b)(3) should not speak in any way to settlement classes.
The motion was defeated by vote of 5 for and 8 against. -

Turning to the question of what should be said about settlement clases, the suggestion
was that a means should be found to say that the court should apply all the prerequisites of
subdivision (a) and the requirements of (b)(3) in light of the knowledge that the case was being
certified for settlement, not trial. An alternative suggestion was that subdivision (e) be amended
to provide that a trial court may, if the parties consent, certify a settlement class even though a
class action might not be superior or manageable for litigation.

‘ The next suggestion was that a new subdivision (b)(4) be adopted, providing that if the
parties consent a settlement class can be certified even though the (b)(3) requirements are not

met. This suggestion met the response that (b)(3) is the right location if settlement bears on

application of the predominance and superiority requirements.

Further discussion of the (b)(4) alternative generated several draft proposals. One would
have added a new clause in subdivision (b)(3), at the end of the first sentence: "provided,
however, that if certification is requested by the parties to a proposed settlement for settlement
purposes only, the settlement may be considered in making these findings of predominance and
superiority." It-was concluded, however, that the prerequisites of subdivision (a) and the
requirements of (b)(3) could more clearly be invoked by adoption of a specific settlement class
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provision as énew, subdivision (b)(4). After various drafting alternatives were considered,
discussion focused on a draft reading:

(4) the parties to a settlement request certification under subdivision (B)(S) for purposes
of the settlement, even though the requirements of subdivision (b)(3) might not be
met for purposes of trial. o

As a separate paragraph of subdivision (b), paragraph (4) is controlled directly by
subdivision (a). Subdivision (a) also is invoked by the first paragraph of subdivision (b), which
repeats the requirement that the prerequisites of subdivision (a) must be satisfied. In addition,
the provision for "certification under subdivision (b)(3)" means that the predominance and
superiority requirements of subdivision (b)(3) must be satisfied, following consideration of the

pertinent factors described in ®@3).

‘The phrase allowihg certification even though the requirements of subdivision (b)(3)
might not be met for purposes. of trial is intended to make it clear that the prerequisites of (a) and
the requirements of (b)(3) must be applied from the perspective of settlement, not trial,

A suggestion to delete the words "for purposes of trial" was rejected as inconsistent with
the need to make clear the differences between settlement classes and litigation classes.

The description of "parties to a settlement" is intended to require that there be a complete
settlement agreement at the time class certification is requested. It was argued that provision
should be made for a "conditional" settlement class certification, to be made in hopes that a
settlement might be reached but acknowledging that the class miust be decertified if settlement is
not reached. This argument was rejected on at ledst two grounds. The first was that no prudent
lawyer would suggest certification of a settlement class unless agreement had already been
reached; if there seem to be cases in which certification is ordered before a settlement is -
presented before approval, it is either because of bad lawyering or because the parties have
chosen not to present an agreement actually reached. The second was that there are undue risks
that certification of a settlement class before agreement is reached may lead to coercive pressures
to settle, reinforced by the threat of taking an untriable class to trial.

A motion to adopt the proposed subdivision (b)(4) was approved unanimously.
A later motion to reconsider proposed (b)(4) to add "proposed,” so that it would recognize

a request for certification by the parties to "a proposed settlement." It was objected that this |
change would encourage certifications that could coerce settlement, based in part on the fear that

~ the certification might be carried forward to trial of an unmanageable class. Certification for -

settlement purposes should not be available merely because the parties "have an idea about a
settlement." The motion failed with 2 supporting votes and 11 opposing votes.
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Subdivision (e)

The earlier discussions of subdivision (¢) were revived with a suggestion that the special
master provision‘ in (£)3) of the November draft should be adopted. The biggest problem with
settlements is that they sidestep the adversary process, depriving the court of the reliable
information needed to evaluate a settlement. The idea of the draft provision is to ensure
independent review. There is evidence that some state-court judges are simply rubber-stamping
class settlements. Some means. of independent investigation should be required at least for
settlement classes. Adversary proce,‘ss‘ is provided only if there are objectors.

It was objected that this seemingly benign provision could have unintended adverse
consequences. There is a problem, but this solution may make things worse. If someone else is
appointed to investigate the settlement, responsibility may transfer from the judge to the adjunct.
The parties, indeed, may agree on the master, who may provide a less probing inquiry than the
court would provide. It is better to leave the responsibility squarely on the judge, who will
respond with careful inquiry. "

Tt was suggested that instead of incorporation in subdivision (e), the use of special
masters might be noted in the Note to the settlement class provisions of new subdivision (b)(4).

Sheila Birnbaum observed that substantial protection is provided by the requirement of
notice of settlement. The parties want to.ensure that the notice is sufficiently strong to protect
the settlement judgment against collateral attack. At the stage of settlement, it is the defendant
who pays for the notice; cost is not an obstacle to effective notice.

The key is adequate class representation. Special masters, or for that matter the class
guardians who were suggested in earlier discussion, are no better assurance than direct
supervision of the named class representatives. The problem, moreover, arises with other class
actions. ' Classes certified for litigation under subdivisions (b)(1), (2); or (3) may settle after
certification. The certification itself may result from stipulation. ‘

John Frank spoke in favor of proposed (e)(3) as "better than a band-aid." It would
provide some added protection against the fear of class sell-out settlements.

H. Thomas Wells, Jr., suggested that present subdivision (e) settlement procedure is
adequate. If there are problems, they arise from inadequate implementation of the procedure.

It is possible to appointa guardian ad litem for the class, and appointments have been
made when the need arises. Settlement classes can come into being quickly, usually after little
discovery. They are "packaged.” Itis hard for a judge to be an independent examiner. There
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ought to be an independent voice. But the "guardian” label should be avoided, because many
collateral consequences are likely to flow from the label.

Adoption of the draft paragraph (e)(3) was opposed on the ground that courts now have
power to rely on masters or magistrate judges, or to appoint guardians or other independent
representatives to investigate a settlement. It'may be appropriate to comment on these matters in
the Note to new subdivision (b)(4), but there is no need for an independent provision.

A motion to add proposed paragraph (e)(3) failed, 5 for and 8 against.

It was observed that hearings are held on subdivision (e) approval motions, and provide
the best means of review. There is no explicit hearing requirement in subdivision (e), however.
It was moved that an explicit hearing requirement be added. The rule would read: "A class
action shall not be dismissed or compromised without hearing and the approval of the court, after
notice of the proposed dismissal or compromise shatt-be has been given * * *." The motion
passed with 9 supporting votes. '

Maturity ,

It was moved that subdivision (b)(3) factor C be amended as proposed in the drafts,
adding "maturity" of "related" litigation "involving class members." The reasons for adding the -
maturity factor are those discussed in November, and reflected in the draft Note. The motion
carried unanimously.

Sub&ivision (c)(l)

Subdivision (c)(1) now requires that the determination whether to certify a class must be
made "as soon as practicable" after commencement of the action. The draft completely revises
(c)(1). The question whether the "as soon as practicable" requirement should be deleted flowed
into the question whether it is desirable to propose every possible improvement in Rule 23 at one
time. The proposals already adopted will require extensive consideration and will draw much
comment during the succeeding steps of the Enabling Act process. There is much to be said for
not making the process more complicated than necessary to advance the most important changes.
On the other hand, it is not likely that Rule 23 will be revisited for at least another ten years. For
the last many months, it has been tacitly assumed that if a few substantial changes are proposed,
the many other changes in the draft would fall by the way. We must be careful about the number
of changes proposed.

A motion was made to revise subdivision (c)(1) to require detérmination whether to
certify a class "when practicable" after commencement of the action. Substitution of the full
draft revision was suggested as an alternative, but put aside because the changes were more
stylistic than substantive. The motion was adopted by consensus. It was pointed out that the
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substitution of "when practicable" would serve the same function as the proposal to add a new
subdivision (d)(1) expressly permitting decision of motions to dismiss or for summary judgment
before the certification question is addressed. The Note to revised (c)(l) can point out that the
revision removes any support for the ‘minority view that the "as soon as practlcable requirement
defeats pre-certification action on such motions. .

Subdivision ®)2)

The draft would revise subdivision (b)(2) to resolve the ambiguity that has led some
courts to rule that it does not authorize certification of a defendant class. The motion failed by 2
votes for and 11 votes against.

Su‘bdivisi‘on‘(c)(Z): (b)(3) Class Notice

The November draft includes at lines 156 to 161 a provision that would authorize
sampling notice in a (b)(3) class if the cost of individual notice is excessive in relation to the
generally small value of individual members’ claims. A motion to adopt this provision was
resisted on the ground that it is inconsistent with the new (b)(3) factor (F) that allows refusal to
certify a class when the probable value of individual relief does not justify the costs and burdens
of class litigation. It was responded that to the contrary, this notice provision. will 1mplement the
purposes of factor (F) by reducing the costs and burdens of certification, making it feasible to
enforce claims that otherwise might not justify class litigation. Some concerns were expressed
about the requirements of due process. The motion failed for want of a second.

It was agreed that the proposed revisions of Rule 23 agreed upon at this meeting should
be submitted to the Standing Committee with a recommendation for publication for public
comment. :

New Business

The American College of Trial Lawyers Federal Rules of Civil Procedure Committee has
recommended that the Committee take up the question whether the scope of discovery authorized
by Rule 26(b)(1) should be restricted. The recommendation is supported by a detailed
chronology of past Committee consideration of the many problems that surround the scope and
practice of discovery. This topic will be on the agenda for the fall meeting. Earlier discussion of
the proposal to amend Rule 26(c) emphas1zed the early and recent concerns that have tied the
scope of discovery to protective-order practice. The Committee has continually sought to
sidestep the fundamental question by attempting more modest approaches. The 1993 adoption of
mandatory disclosure in Rule 26(a) is the most recent example. The time has come to consider
the central questions once again. And thanks are due to the American College of Trial Lawyers
for the careful supporting work they have provided.
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Standing Committee Self-Study
The most recent draft Self-Study prepared by the Standing Committee self-study
subcommittee was included in the agenda, along with a set of questions framed by the Reporter
for this Committee. Professor Coquillette, as Reporter of the Standing Committee, suggested

 that the several advisory committees need not be concerned that the self-study will stimulate a

response that must be anticipated by advisory committee deliberations and adv1ce This:
Committee took no action with respect to the draft self-study.

» Admlralty Rules

Sx T E

Proposals to amend Supplemental Admualty Rules B, C, and E were added to the agenda
at the last minute. It was con