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The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

1. Approve the proposed amendments to Appellate Rules 1-48 and to Form 4 and
transmit them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
with the law .............. ............................... pp. 2-9

2. Approve the proposed revisions to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I,
10, 14, 17, 18, and new Forms 20A and 20B .............................. pp. 9-12

3. Promulgate the proposed revisions to the Official Bankruptcy Forms to take
effect immediately, but permit the superseded forms to also be used until

March 1, 1998 ........ pp. 12

4. Approve the proposed new Civil Rule 23(f) and transmit it to the Supreme Court
for its consideration with the recommendation that it be adopted by the Court and

transmitted to Congress in accordance with the law .......... .............. pp. 16-20

5. Approve the proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43
and transmit them to the Supreme Court for its consideration with the recommen-
dation that they be adopted by the Court and transmitted to Congress in accordance
with the law ...... pp. 21-23

6. Approve the proposed amendment to Evidence Rule 615 and transmit it to the
Supreme Court for its consideration with the recommendation that it be adopted by
the Court and transmitted to Congress in accordance with the law ..... ........ pp. 26-27
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The remainder of the report is submitted for the record, and includes the following items for
the information of the Conference:

Study of rules governing attorney conduct .............. ..................... pp. 28

Status report on uniform numbering systems for local rules of court ..... ...... pp. 28-29

Meeting of long-range planning liaisons .................. .................. pp. 28

Local rules and Official Bankruptcy Forms on Internet ........ .................. pp. 30

Report to the Chief Justice on proposed select new rules or rules amendments
generating controversy ....................... pp. 30

Status of proposed rules amendments ....................... pp. 30
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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND-PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20, 1997. All the

members attended the meeting, except Alan C. Sundberg. Acting Deputy Attorney General Seth

P. Waxman attended on June 19. The Department of Justice was represented on June 20 by Ian

H. Gershengorn and Roger A. Pauley.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor

Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.

Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on

Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of

the Advisory Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A.

Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.

Capra, reporter, of the Advisory Committee on Evidence Rules. Judge Fern M. Smith, chair of

the Evidence Rules Committee, was unable to be present.

Participating in the meeting were Peter G. McCabe, the Committee's Secretary; Professor

Daniel R. Coquillette, the Committee's reporter; John K. Rabiej, Chief, and Mark D. Shapiro,
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attorney, of the Administrative Office's Rules Committee Support Office; Patricia S. Channon of

the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Center; Professor Mary

P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,

consultants to the Committee.

AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules completed its style revision project to

clarify and simplify the language of the appellate rules. It submitted revisions of all forty-eight

Rules of Appellate Procedure and a revision of Form 4 (no changes were made in Forms 1, 2, 3,

and 5), together with Committee Notes explaining their purpose and intent. The comprehensive

style revision was published for public comment in April 1996 with an extended comment period

expiring December 31, 1996. Public hearings were scheduled but canceled, because no witness

requested to testify.

The style revision has taken up most of the advisory committee's work during the past

four years. The style changes were designed to be nonsubstantive, except with respect to those

rules outlined below, which were under study when the style project commenced. A few

additional substantive changes have been made necessary by legislative enactments or other

recent developments. Almost all comments received from the bench, bar, and law professors

teaching procedure and legal writing were quite favorable to the restyled rules. Only one

negative comment was received-that to the effect "why change a system that has worked?"

The advisory committee recommended, and the Standing Rules Committee agreed, that

the submission to the Judicial Conference and its recommendation for submission to the

Supreme Court, if the changes are approved, should be in a different format from the usual
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submission. Instead of striking through language being eliminated and underlining proposed new

in'C1w: language, the changes made by the restylization project can best be perceived by a side-by-side

comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-

hand column). Commentary on changes that could be considered more than stylistic-generally

resolving inherent ambiguities-are discussed in the Committee Notes. A major component of

the restylization has been to reformat the rules with appropriate indentations. Your Committee

concurs with the recommendation of thMe advisory committee that the physical layout of the rules

should be an integral part of any official version-and of any published version that is intended

to reflect the official version.

In connection with the restylization project, the advisory committee and the Standing

Rules Committee bring to the attention of the Judicial Conference two changes in the restyled

rules-the use of "en banc" instead of "in banc" and the use of "must" in place of "shall."

Although 28 U.S.C. § 46 has used "in banc" since 1948, a later law, Act of Oct. 20, 1978, Pub.

L. No. 95-486, 92 Stat. 1633, used "en banc" when authorizing a court of appeals having more

than fifteen active judges to perform its "en banc" functions with some subset of the court's

members. Also the Supreme Court uses "en banc" in its own rules. See S. Ct. R. 13.3. The "en

banc" spelling is overwhelmingly favored by courts, as demonstrated by a computer search

conducted in 1996 that found that more than 40,000 circuit cases have used the term "en banc"

and just under 5,000 cases (11%) have used the term "in banc." When the search was confined

to cases decided after 1990, the pattern remained the same-12,600 cases using "en banc"

compared to 1,600 (11%) using "in banc." The advisory committee decided to follow the most

commonly used "en banc" spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.
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The advisory committee adopted the use of "must" to mean "is required to" instead of

using the traditional "shall." This is in accord with Bryan A. Garner, Guidelines for Drafting and

Editing Court Rules § 4.2 at 29 (1996). The advisory committee is aware that the Supreme Court

changed the word "must" to "shall" in some of the amendments of individual rules previously

submitted to the Court. In doing so, the Supreme Court indicated a desire not to have

inconsistent usages in the rules, and concluded "that terminology changes in the Federal Rules be

implemented in a thoroughgoing, rather than piecemeal, way." The instant submission is a

comprehensive revision of all the appellate rules. Because of the potentially different

constructions of "shall," see Garner, A Dictionary of Modern Legal Usage 939-42 (2d ed. 1995),

the advisory committee eliminated all uses of "shall" in favor of "must" when "is required to" is

meant. Both the advisory committee and the Standing Rules Committee recognized room for

differences of opinion and do not want the restylization work rejected due to the use of this word.

Included in this submission are some rules that have substantive amendments, all of

which have been published for public comment at least once except the proposed abrogation of

Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to

recent legislation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the

bench and bar for comment in September 1995. They were resubmitted for public comment in

April 1996 as a part of the comprehensive style revision. After considering suggestions received

during these two comment periods, they were approved with minor changes along with the

restylized version of the rules. Revised Rules 27, 28, and 32 were approved for circulation for

public comment in April 1996 along with the restylized rules-with special notations to the

bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the
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restylization package. Rules 5 and 5.1 were revised because of recent legislative changes and a

proposed new Fed. R. Civ. P. 23(f); Form 4 was revised because of recent legislative changes and

a request by the Supreme Court Clerk for a more comprehensive form. The substantive changes

are summarized below, rule-by-rule in numerical order.

Rule 3.1 (Appeal from a Judgment of a Magistrate Judge in a Civil Case) would be

abrogated under the proposed revision because it is no longer needed. The primary purpose for

the existence of Rule 3.1 was to govern an appeal to the court of appeals following an appeal to

the district court from a magistrate judge's decision. The Federal Courts Improvement Act of

1996, Pub. L. 104-317, repeated paragraphs (4) and (5) of 28 U.S.C. § 636(c) and eliminated the

option to appeal to the district court. An appeal from ajudgment by a magistrate judge now lies

directly to the court of appeals.

The proposed consolidation of Rule 5 (Appeal by Permission Under 28 U.S.C. § 1292(b))

and Rule 5.1 (Appeal by Permission Under 28 U.S.C. § 636(c)(5)) would govern all discretionary

appeals from a district or magistrate judge order, judgment, or decree. In 1992, Congress added

subsection (e) to 28 U.S.C. § 1292 giving the Supreme Court power to prescribe rules that

"provide for an appeal of an interlocutory decision to the Court of Appeals that is not otherwise

provided for" in § 1292. The advisory committee believed the amendment of Rule 5 was

desirable because of the possibility of new statutes or rules authorizing discretionary

interlocutory appeals, and the desirability of having one rule that governs all such appeals. One

possible new application appears contemporaneously in the proposed new Fed. R. Civ. P. 23(f) to

allow the interlocutory appeal of a class certification order. Present Rule 5.1 applies only to

appeals by leave from a district court's judgment entered after an appeal to the district court from
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a magistrate judge's decision. The Federal Courts Improvement Act of 1996 abolished all

appeals by permission that were covered by this rule, making Rule 5.1 obsolete.

The proposed amendments to Rule 22 (Habeas Corpus and Section 2255 Proceedings)

conform to recent legislation. First, the rule is made applicable to 28 U.S.C. § 2255 proceedings.

This brings the rule into conformity with 28 U.S.C. § 2253 as amended by the Anti-Terrorism

and Effective Death Penalty Act of 1996, Pub. L. No. 104-132. Second, the amended rule states

that a certificate of appealability may be issued by a "circuit justice or a circuit or district judge."

Amended § 2253 requires a certificate of appealability issued by a "circuit justice or judge" in

order to bring an appeal from denial of an application for the writ. The proposed amendment

removes the ambiguity created by the statute and is consistent with the decisions in all circuits

that have addressed the issue.

The proposed amendment of Rule 26.1 (Corporate Disclosure Statement) would eliminate

the requirement that corporate subsidiaries and affiliates be listed in a corporate disclosure

statement. Instead, the rule requires that a corporate party disclose all of its parent corporations

and any publicly held company owning ten percent or more of its stock. The changes eliminate

the ambiguity inherent in the word "affiliates" and identify all of those entities which might

possibly result in a judge's recusal. The revised rule was submitted to the Committee on Codes

of Conduct, which found it to be satisfactory in its revised form.

The proposed amendment of Rule 27 (Motions) would treat comprehensively, for the first

time, motion practice in the courts of appeals. The rule is entirely rewritten to provide that any

legal argument necessary to support a motion must be contained in the motion itself, not in a

separate brief. It expands the time for responding to a motion from seven to ten days and permits

a reply to a response-without prohibiting the court from shortening the time requirements or
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deciding a motion before receiving a reply. It establishes length limitations for motions and

responses, and states that a motion will be decided without oral argument unless the court orders

otherwise.

The proposed amendment of Rule 28 (Briefs) is necessary to conform it to the proposed

amendments to Rule 32. Page limitations for a brief are deleted from Rule 28(g), because they

are treated in Rule 32.

Rule 29 (Brief of an Amicus Curiae) would be amended to establish limitations on the

length of an amicus curiae brief. It adds the District of Columbia to those governments that may

file without consent of the parties or leave of court. The amended rule generally makes the form

and timing requirements more specific, and states that the amicus curiae may participate in oral

argument only with the court's permission.

Rule 32 (Form of Briefs, Appendices, and Other Papers) would be rewritten

comprehensively with a principal aim of curbing cheating on the traditional fifty-page limitation

on the length of a principal brief. New computer software programs make it possible to use type

styles and sizes, proportional spacing, and sometimes footnotes, to create briefs that comply with

a limitation stated in a number of pages, but that contain up to 40% more material -than a normal

brief and are difficult for judges to read. The rule was amended in several significant ways. A

brief may be on "light" paper, not just "white," making it acceptable to file a brief on recycled

paper. Provisions for pamphlet-sized briefs and carbon copies have been deleted because of their

very infrequent use. The amended rule permits use of either monospaced or proportional

typeface. It establishes length limitations of 14,000 words or 1,300 lines of monospaced typeface

(which equates roughly to the traditional fifty pages) and requires a certificate of compliance

unless the brief utilizes the "safe harbor" limits of thirty pages for a principal brief and fifteen
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pages for a reply brief. Requirements are included for double spacing and margins; type faces are

to be fourteen-point or larger type if proportionally spaced and limited to 1 O/2characters per inch

if monospaced. Treatment of the appendix is in its own subdivision. A brief that complies with

the national rule must be accepted by every court; local rules may not impose form requirements

that are not in the national rule. Local rules may, however, move in the other direction; they can

authorize noncompliance with certain of the national norms. Thus, for example, a particular

court may choose to accept pamphlet briefs or briefs with smaller typeface than those set forth in

the national rules.

Rule 35 (En Banc Determination) would be amended to treat a request for rehearing en

banc like a petition for panel rehearing, so that a request for rehearing en banc will suspend the

finality of the district court's judgment and extend the period for filing a petition for a writ of

certiorari. Therefore, a "request" for rehearing en banc is changed to a "petition" for rehearing en

banc. The amendments also require each petition for en banc consideration to begin with a

statement demonstrating that the cause meets the criteria for en banc consideration. An

intercircuit conflict is cited as an example of a proceeding that might involve a question of

"exceptional importance"-one of the traditional criteria for granting an en banc hearing.

Rule 41 (Mandate; Contents; Issuance and Effective Date; Stay) would be amended to

provide that filing of a petition for rehearing en banc or a motion for stay of mandate pending

petition to the Supreme Court for a writ of certiorari both delay the issuance of the mandate until

disposition of the petition or motion. The amended rule also makes it clear that a mandate is

effective when issued. The presumptive period of a stay of mandate pending petition for a writ

of certiorari is extended to ninety days, to accord with the Supreme Court's time period.
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Form 4 (Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis)

would be substantially revised. The Clerk of the Supreme Court asked the advisory committee to

devise a new, more comprehensive form of affidavit in support of an application to proceed in

forma pauperis. A single form is used by both the Supreme Court and the courts of appeals. In

addition, the Prison Litigation Reform Act of 1996 prescribed new requirements governing in

forma pauperis proceedings by prisoners, including requiring submission of an affidavit that

includes a statement of all assets the prisoner possesses. Form 4 was amended to require a great

deal more information than specified in the current form, including all the information required

by the recent enactment.

The Standing Rules Committee concurred with the advisory committee's

recommendations. The proposed amendments to the Federal Rules of Appellate Procedure, as

recommended by your Committee, are in Appendix A with an excerpt from the advisory

committee report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Appellate Rules 1-48 and to Form 4 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Official Bankruptcy Forms Submitted for Approval

The Advisory Committee on Bankruptcy Rules submitted proposed revisions to Official

Bankruptcy Forms 1, 3, 6F, 8, 9A-91, 10, 14, 17, 18, and new Forms 20A and 20B. The

proposed revisions mainly clarify or simplify existing forms. Several of the most heavily used

forms were redesigned by a graphics expert, and instructions contained in forms often used by

petitioners in bankruptcy or creditors were rewritten using plain English.

.
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Official Form 1 (voluntary Petition) would be amended to simplify the form and make it

easier to complete. In particular, the amendments reduce the amount of information requested,

add new statistical ranges for reporting assets and liabilities, and delete the request for

information regarding the filing of a plan.

Official Form 3 (Application and Order to Pay Filing Fee in Installments) would be

amended to include an acknowledgment by the debtor that the case may be dismissed if the

debtor fails to pay a filing fee installment. It would also clarify that a debtor is not disqualified

under Rule 1006 from paying the fee in installments solely because the debtor paid a bankruptcy

petition preparer.

Official Form 6 (Schedule F) would be amended by adding to the schedule (which lists

creditors holding an unsecured nonpriority claim) a reference to community liability for claims.

Official Form 8 (Chapter 7 Individual Debtor's Statement of Intention) would be C7

amended to make it more consistent with the language of the Bankruptcy Code. Language would

also be deleted from the present form that may imply that a debtor is limited to options contained

on the form.

Official Form 9 (Notice of Commencement of Case Under the Bankruptcy Code, Meeting

of Creditors and Fixing of Dates) includes eleven alternatives. Each form is designed for a

particular type of debtor (individual, partnership, or corporation), the particular chapter of the

Bankruptcy Code in which the case is pending, and the nature of the estate (asset or no asset).

The forms are used in virtually all bankruptcy cases.

Form 9 and its Alternatives would be expanded to two pages to make them easier to read,

and the explanatory material is rewritten in plain English. Several clerks of court expressed

concern that the existing forms' instructions were difficult to understand, which resulted in many
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questions from the public that consumed considerable staff resources. The advisory committee

agreed that the existing instructions were inadequate. At the same time, it recognized that there

would be added printing expense incurred in expanding the instructions. The advisory

committee believed that better instructions were essential, and the savings realized from the

expected reduction in calls to the clerks' offices asking for assistance probably would offset some

of the added printing expenses. In addition, the advisory committee noted that the $30

administrative fee assessed against a debtor filing a. chapter 7 or chapter 13 bankruptcy case was

intended to pay for the cost of noticing. The fee would easily cover the added expense in

expanding the form to two pages. On balance, the advisory committee concluded that the

benefits to the public substantially outweighed the added expense.

Official Form 10 (Proof of Claim) would be amended to provide instructions and

definitions for completing the form. The form also is reformatted to eliminate redundancies in

the information request. Creditors are advised not to submit original documents in support of the

claim.

Official Form 14 (Ballot for Accepting or Rejecting the Plan) would be amended to

simplify its format and make it easier to complete.

Official Form 17 (Notice of Appeal from a Judgment, Order, or Decree of a Bankruptcy

Court) would be amended to direct the appellant to provide the addresses and telephone numbers

of the attorneys for all parties to the judgment, order, or decree appealed from, as required by

Bankruptcy Rule 8001 (a). It also informs other parties-in addition to the appellant-that they

may elect to have the appeal heard by the district court, rather than by a bankruptcy appellate

panel.
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Official Form 18 (Discharge of Debtor) would be amended to simplify the form and

clarify the effects of a discharge. A comprehensive explanation, in plain English, is added to the

back of the form to assist both debtors and creditors to understand bankruptcy discharge.

Official Form 20A (Notice of Motion or Objection) and Form 20B (Notice of Objection

to Claim) would be added to provide uniform, simplified explanations on how to respond to

motions and/or objections that are frequently filed in a bankruptcy case.

The proposed revisions and additions to the Official Bankruptcy Forms, as recommended

by your Committee, are in Appendix B together with an excerpt from the advisory committee's

report.

Recommendation: That the Judicial Conference approve the proposed revisions
to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms
20A and 20B.

Most debtors and creditors participating in bankruptcy rely on the private sector for

copies of the Official Forms. There is usually a significant lag time between the promulgation of

a form revision and the date when the private sector publishes the revised new forms. In

addition, some of the amended forms are notices and orders generated by the courts' automated

systems and the Bankruptcy Noticing Center. Court staff and the Noticing Center will need

adequate time to implement the revisions to the forms. The advisory committee recommended

that a reasonable transition of about five months be authorized during which continued use of

superseded forms would be permitted.

Recommendation: That the Judicial Conference promulgate the proposed
revisions to the Official Bankruptcy Forms to take effect immediately, but permit
the superseded forms to also be used until March 1, 1998.
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Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted to your Committee proposed

amendments to Bankruptcy Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004, 4007, 6004,

6006, 7001, 7004, 7062, 9006, and 9014 and recommended that they be published for public

comment.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)

would specify the parties who are entitled to a notice of a United States trustee's motion to

dismiss a voluntary chapter 7 or chapter 13 case based on the debtor's failure to file a list of

creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in

a chapter 7 case to all creditors, as presently required, the notice would only be sent to the debtor,

the trustee, and any other person or entity specified by the court.

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,

Chapter 12 Family Farmer's Debt Adjustment Case, or Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an extension of time to

file a statement of intention regarding collateral must be filed or made orally before the time

specified in the rule expires; (2) provide that the holder of a postpetition, preconversion

administrative expense claim is required to file within a specified time period a request for

payment under § 503(a) of the Code, rather than a proof of claim under § 501 of the Code or

Rules 3001(a)-(d) and 3002; and (3) conform the rule to the 1994 amendments to § 502(b)(9) of

the Code and to the 1996 amendments to Rule 3002(c)(1) regarding the 180-day period for filing

a claim by a governmental unit.

Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal

Rules Page 13



of a chapter 7 case based on the debtor's failure to file required lists, schedules, or statements

must be sent to all creditors. The amendment conforms with the proposed amendment to Rule

1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003 (Meeting of Creditors or Equity Security

Holders) would require the United States to mail a copy of the report of a disputed election for a

chapter 7 trustee to any party in interest that has requested a copy of it. The amendment gives a

party in interest ten days from the filing of the report-rather than from the date of the meeting of

creditors-to file a motion to resolve the dispute.

The proposed amendments to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9

Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an

order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time to request

a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to

Rule 3020 regarding the 10-day stay of an order confirming a plan in a chapter 9 or chapter 11

case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;

Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;

Obtaining Credit; Agreements) that would automatically stay for ten days an order granting relief

from an automatic stay so that parties will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify

that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60

days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for
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filing a complaint objecting to a discharge must be filed before the time specified in the rule has

expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify

that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of

the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting

is actually held on that date. The rule is also amended to clarify that a motion for an extension of

time for filing a complaint must be filed before the time specified in the rule has expired.

Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days

an order authorizing the use, sale, or lease of property, other than cash collateral, so that parties

will have sufficient time to request a stay pending appeal.

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and

Assignment of Executory Contracts and Unexpired Leases) that would automatically stay for ten

days an order authorizing the trustee to assign an executory contract or unexpired lease under

§ 365(f) of the Code so that a party will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize

that an adversary proceeding is not necessary to obtain injunctive relief when the relief is

provided for in a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)

would provide that the 10-day time limit for service of a summons does not apply if the summons

is served in a foreign country.

The proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)

would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of

Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather

Rules Page 15



than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule

7062 inapplicable to a contested matter.

Rule 9006(c)(2) (Time) would be amended to prohibit the reduction of time fixed under

Rule 1019(6) for filing a request for payment of an administrative expense incurred after the

commencement of a case and before conversion of the case under chapter 7.

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062

from the list of Part VII rules that automatically apply in a contested matter.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment.

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rule

23(c)(1) and Rule 23(f) on class actions, together with Committee Notes explaining their purpose

and intent. The proposed amendments were part of a larger package of proposed revisions to

Rule 23 circulated to the bench and bar for comment in August 1996. Public hearings on the

proposed amendments were held in Philadelphia, Dallas, and San Francisco. The Standing Rules

Committee approved new subdivision (f), but recommitted the proposed amendments to (c)(1) to

the advisory committee.

The advisory committee's work on these proposed amendments began in 1991, when it

was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on

Asbestos Litigation to study whether Rule 23 should be amended to facilitate mass tort litigation.

To understand the full scope and depth of the problems, the advisory committee sponsored or

participated in a series of major conferences at the University of Pennsylvania, New York
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University, Southern Methodist University, and the University of Alabama, as well as studied the

issues at regularly scheduled meetings elsewhere. During these conferences, the advisory

committee heard from experienced practitioners, judges, academics, and others. To shore up the

minimal empirical data on current class action practices, the Federal Judicial Center, at the

request of the advisory committee, completed a study of the use of class actions terminated

within a two-year period in four large districts.

In the course of its six-year study, the advisory committee considered a wide array of

procedural changes, including proposals to consolidate (b)(1), (b)(2), and (b)(3) class actions, to

add opt-in and opt-out flexibility, to enhance notice, to define the fiduciary responsibility of class

representativeness and counsel, and to regulate attorney fees. In the end, with the intent of

stepping cautiously, the committee opted for what it believed were five modest changes which

were published for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of

pages of written comments and testimony from some 90 witnesses at the public hearings.

Comments and testimony were received from the entire spectrum of experienced users of Rule

23, including plaintiffs' class action lawyers, plaintiffs' lawyers who prefer not to use the class

action device, defendants' lawyers, corporate counsel, judges, academics, journalists, and

litigants who had been class members. The work of the advisory committee and the information

considered by it, including all the written statements and comments and transcripts of witnesses'

testimony, filled a four-volume, 3,000 page compendium of the committee's working papers

published in May 1997.

Although five general changes were published for comment, the advisory committee

decided to proceed with only the proposed amendments to Rule 23(c)(1) and (f) at this time. The
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change to Rule 23(c)(1) would clarify the timing of the court's certification decision to reflect

present practice. New subdivision (f) would authorize a permissive interlocutory appeal, in the

sole discretion of the court of appeals, from an order granting or denying class certification. The

remaining proposed changes either were abandoned or deferred by the advisory committee after

further reflection, or set aside in anticipation of the Supreme Court's decision in Amchem

Products, Inc. v. Windsor, No. 96-270 (decided June 25, 1997) - a Third Circuit case holding

invalid a settlement of a class action that potentially consisted of tens of thousands of asbestos

claimants. The advisory committee carefully considered whether to delay proceeding on the

proposed amendments to Rule 23 (c)(1) and (f) and wait until action on the remaining proposed

amendments to Rule 23 was completed. But it concluded unanimously that the changes to (c)(1)

and (f) were important and distinct from the remaining proposed changes and needed to be acted

on expeditiously. In particular, the proposed change to Rule 23(f) could have immediate and

substantial beneficial impact on class action practice.

New subdivision (f) would create an opportunity for interlocutory appeal from an order

granting or denying class action certification. The decision whether to permit appeal is in the

sole discretion of the court of appeals. Application for appeal must be made within ten days after

entry of the order. District court proceedings would be stayed only if the district judge or the

court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was

conferred by 28 U.S.C. § 1292(e).

The advisory committee concluded that the class action certification decision warranted

special interlocutory appeal treatment. A certification decision is often decisive as a practical

matter. Denial of certification can toll the death knell in actions that seek to vindicate large

numbers of individual claims. Alternatively, certification can exert enormous pressure to settle.
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Because of the difficulties and uncertainties that attend some certification decisions-those that

do not fall within the boundaries of well-established practice-the need for immediate appellate

review may be greater than the need for appellate review of many routine civil judgments. Under

present appeal statutes, however, it is difficult to win interlocutory review of orders granting or

denying certification that present important and difficult issues. Many such orders fail to win

district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because

some courts take strict views of the requirements for certification. Resort has been had to

mandamus, with some success, but review may strain ordinary mandamus principles.

The lack of ready appellate review has made it difficult to develop a body of uniform

national class-action principles. Many commentators and witnesses advised the advisory

committee that district courts often give different answers to important class-action questions,

and that these differences encourage forum shopping. The commentators and witnesses who

testified on proposed Rule 23(f) provided strong, although not universal, support for its adoption.

The main ground for opposing the proposed amendment was that applications for

permission to appeal would become a routine strategy of defendants to increase cost and delay.

The advisory committee recognized that there might be strong temptations to seek permission to

appeal, particularly during the early days of Rule 23(f). It hoped that lawyers would soon

recognize that appeal would be granted only in cases that present truly important and difficult

issues, and that the potential for many ill-founded appeal petitions would quickly dissipate. In

any event, it relied on the advice of many circuit judges that applications for permission to appeal

under 28 U.S.C. § 1292(b) are quickly processed, adding little to the costs and delay experienced

by the parties and trial courts, and imposing little burden on the courts of appeals. The

committee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly
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resolved on motion. The advisory committee concluded that the benefits of the proposal greatly

outweighed the small additional workload burden.

The Standing Rules Committee concurred with the advisory committee's

recommendation to add a new Rule 23(f). The proposed amendments to the Federal Rules of

Civil Procedure, as recommended by your Committee, are in Appendix C with an excerpt from

the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed new Civil
Rule 23(f) and transmit it to the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and transmitted to Congress in
accordance with the law.

In many class action cases, the decision to certify is the single most important judicial

event, which often sets into motion a series of actions inexorably leading to settlement. The

advisory committee heard much testimony about the intense pressure placed on the defendant to

settle once a class action had been certified, rather than risk any chance of losing. The proposed

amendment of Rule 23(c)(1) would amend the requirement that the class action certification

determination be made "as soon as practicable." The advisory committee's proposed change to

"when practicable" was designed to confirm present practice, which permits aruling on a motion

to dismiss or for summary judgment before addressing certification questions.

The Standing Rules Committee recognized that in most class action cases a judge needs

sufficient information, which often requires adequate time for discovery, before making the

critical class action certification decision. But concern was expressed that a delay in the

certification decision might as a practical matter eliminate any real relief to some injured parties

under certain circumstances, particularly when their claims may become moot if not acted on

expeditiously. In addition, the advisory committee continues to study proposed revisions to other

parts of the rule and could further consider the change to (c)(1) at the same time. Accordingly, (
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your Committee voted to recommit the proposed amendments to Rule 23(c)(1) to the advisory

committee for further consideration.

Scope and Nature of Discovery

With the goal of reducing cost and delay in litigation, the advisory committee has

embarked on a major review of the general scope and nature of discovery. As part of this overall

discovery project, the advisory committee will address the discovery-related recommendations

contained in the Judicial Conference's report to Congress on RAND's Civil Justice Reform Act

study, including the need to revisit the "opt-in" "opt-out" mandatory disclosure provisions.

A subcommittee was appointed to explore discovery issues. It convened a conference of

about 30 prominent attorneys and academics to discuss discovery problems. Building on that

meeting, the advisory committee, along with the Boston College School of Law, is sponsoring a

symposium on discovery in September 1997. Academics will present papers that will later be

published by the school's law review. Several panels of experienced practitioners and judges

will also address distinct discovery issues at the conference. The advisory committee plans to

meet in October to decide which specific discovery issues discussed at the symposium it will

pursue.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Federal

Rules of Criminal Procedure 5.1, 26.2, 31, 33, 35, and 43 together with Committee Notes

explaining their purpose and intent. The proposed amendments had been circulated to the bench

and bar for comment in August 1996. A public hearing was scheduled for Oakland, California,

but no witnesses requested to testify.
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The proposed amendments to Rule 5.1 (Preliminary Examination) would require

production of a witness statement after the witness has testified at a preliminary examination

hearing. The proposal is similar to current provisions in other rules that require production of a

witness statement at other pretrial proceedings.

Rule 26.2 (Production of Witness Statements) would be amended to include a cross-

reference to the proposed amendment to Rule 5. 1, extending the requirement to produce a

witness statement to a preliminary examination.

The proposed amendment to Rule 31 (Verdict) would require individual polling of jurors

when polling occurs after the verdict, either at a party's request or on the court's own motion.

The amendment confirms the existing practice of most courts.

Rule 33 (New Trial) would be amended to require that a motion for a new trial based on

newly discovered evidence be filed within three years after the date of the "verdict or finding of

guilty." The current rule uses "final judgment" as the triggering event, but courts have reached

different conclusions on when a final judgment is entered. As a result of the disparate practices,

the time to file the motion has varied among the districts. The published version of the proposed

amendment fixed a clear starting point to begin the time period and set two years as the outside

limit. The advisory committee was persuaded by the public comment, however, that an

additional year was necessary. Defense attorneys often concentrate their available time and

resources prosecuting an appeal immediately after the verdict or finding of guilty and only begin

considering filing a motion for a new trial when they have completed the appeal.

Rule 35 (Correction or Reduction of Sentence) would be amended to permit a court to

aggregate a defendant's assistance in the prosecution or investigation of another offense rendered
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before and after sentencing in determining whether a defendant's assistance is "substantial" as

required under Rule 35(b). The proposed amendment is intended to recognize a defendant's

significant assistance rendered before and after sentencing, either of which viewed alone would

be insufficient to meet the "substantial" level.

The proposed amendment to Rule 43 (Presence of the Defendant) would clarify that a

defendant need not be present: (1) at a Rule 35(b) reduction of sentence proceeding for

substantial assistance rendered by the defendant; (2) at a Rule 35(c) correction of sentence

proceeding for a technical, arithmetical, or other clear error; or (3) at a 18 U.S.C. § 3582(c)

resentencing modifying an imposed term of imprisonment. In virtually all these proceedings, the

modification of a sentence can only inure to the benefit of the defendant, and the defendant's

attendance is not necessary. The court does, however, retain the power to require or permit a

defendant to attend any of these proceedings in its discretion. A defendant's presence would still

be required at a resentencing to correct an invalid sentence following a remand under Rule 35(a).

The Standing Rules Committee concurred with the advisory committee's recommenda-

tions. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended

by your Committee, are in Appendix D with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and transmit them to
the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules submitted proposed amendments to

Criminal Rules 6, 11, 24, 30, and 54, abrogation of Rules 7(c)(2), 31 (e), 32(d)(2), and 38(e), and

a new Rule 32.2 with a recommendation that they be published for public comment.
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Rule 6 (The Grand Jury) would be amended to permit the grand jury foreperson or deputy

foreperson to return an indictment in open court without requiring the presence of the entire (

grand jury as mandated under present procedures. The amendment would be particularly helpful

when the grand jury meets in places other than in the courthouse and needs to be transported to

discharge a ministerial function. The second proposed amendment would allow the presence of

an interpreter who is necessary to assist a juror in taking part in the grand jury deliberations. The

advisory committee recommended that the exception be limited solely to interpreters assisting

the hearing impaired. But the Standing Rules Committee concluded that it would be more

helpful to obtain public comment on an expanded exception to the rule that would allow any

interpreter found to be necessary to assist a grand juror.

The proposed amendment of Rule 11 (Pleas) would require the court to determine

whether the defendant understands any provision in a plea agreement that waives the right to

appeal or to collaterally attack the sentence. The advisory committee first considered the

proposed amendment at the request of the Committee on Criminal Law. The amendment also

conforms Rule 11 to current practices under sentencing guidelines and makes it clear that a plea

agreement may include an agreement as to a sentencing range, sentencing guideline, sentencing

factor, or policy statement. It also distinguishes plea agreements made under Rule 1 (e)(1)(B),

which are not binding on the court, and agreements under Rule 1 I (e)(1)(C), which are binding.

Rule 24 (Alternate Jurors) would permit the court to retain alternate jurors during the

deliberations if any other regular juror becomes incapacitated. The alternate jurors would remain

insulated from the other jurors until required to replace a regular juror. The option would be

particularly helpful in an extended trial when two or more original jurors could not participate in

the deliberations because otherwise a new trial would be required.
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The proposed amendments to Rule 30 (Instructions) would permit a court to require or

permit the parties to file any requests for instructions before trial. Under the present rule, a court

may direct the parties to file the requests only during trial or at the close of the evidence.

New Rule 32.2 (Forfeiture Procedures), consolidates several procedural rules governing

the forfeiture of assets in a criminal case, including existing Rules 7(c)(2), 31 (e), 32(d)(2), and

38(e). In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal

forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant

has no constitutional right to have the jury determine any part of the forfeiture. The proposed

amendment was originally suggested by the Department of Justice and sets up a bifurcated post-

guilt adjudication forfeiture procedure. At the first proceeding, the court determines what

property is subject to forfeiture. At the second, the court rules on any petition filed by a third

party claiming an interest in the forfeitable property and otherwise conducts ancillary

proceedings. Parties are permitted to conduct discovery in accordance with the Federal Rules of

Civil Procedure to the extent determined necessary by the court.

A technical amendment is proposed to Rule 54 removing the reference to the court in the

Canal Zone, which no longer exists.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment.

Informational Items

The Standing Committee voted to reject the recommendation of the advisory committee

to seek legislation amending 18 U.S.C. § 3060 to permit a magistrate judge to conduct a

preliminary examination over the defendant's objection. Criminal Rule 5(c) tracks the statutory

provision, and it would also need to be amended to conform to a statutory change. At the request
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of the Committee, the Committee on the Administration of the Magistrate Judges System was

asked to review the advisory committee's recommendation. It agreed with the substance of the

proposal and endorsed the necessary legislative and rule changes. Your Committee concluded

that the proposed change should be recommitted to the advisory committee to consider action

under the rulemaking process. A parallel statutory change could be pursued at the appropriate

time.

A bill was introduced in the House of Representatives (H.R. 1536) that would amend 18

U.S.C. § 3321 and reduce the number of grand jurors from a range of 16-23 to 9-13, with 7 jurors

instead of 12 jurors necessary to concur in an indictment. Criminal Rule 6 tracks the language of

the current statutory provision. The Advisory Committee on Criminal Rules has placed the

matter on the agenda of its next meeting in October 1997, which is consistent with the

recommendations of the Committee on Court Administration and Case Management and the

Committee on Criminal Law.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Federal

Rules of Evidence 615 (Exclusion of Witnesses). The amendment would expand the list of

witnesses who may not be excluded from attending a trial to include any victim as defined in the

Victim's Rights and Restitution Act of 1990 and the Victim Rights Clarification Act of 1997.

The amendment is intended to conform to the two Acts. These laws provide that: (1) a victim-

witness is entitled to attend the trial unless the witness' testimony would be materially affected

by the testimony at trial; and (2) a victim-witness who may testify at a later sentencing

proceeding cannot be excluded from the trial for that reason.
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The advisory committee's proposed amendment was limited to witnesses specifically

defined by the two victim rights' statutes. The Standing Rules Committee concluded that a more

expansive amendment was preferable to account for any other existing or future statutory

exception. It revised the proposed amendment to extend to any "person authorized by statute to

be present." The Committee also agreed with the request to forward the proposed amendments

directly to the Judicial Conference without publishing them for public comment. Under the

governing, Procedures for the Conduct of Business by the Judicial Conference Committees on

Rules of Practice and Procedure the "Standing Committee may eliminate the public notice and

comment requirement if, in the case of a technical or conforming amendment, it determines that

notice and comment are not appropriate or necessary." The Standing Rules Committee

determined that the proposed amendment, as revised, was a conforming amendment.

The proposed amendment to the Federal Rules of Evidence, as recommended by your

Committee, appears in Appendix E together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed
amendment to Evidence Rule 615 and transmit it to the Supreme Court for its
consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law.

Informational Items

The Standing Rules Committee recommitted to the advisory committee for further study

proposed amendments to Evidence Rule 103 (Rulings on Evidence) that would add a new

subdivision governing in limine practice. The present rules do not address in limine practice, and

this has resulted in some conflict in the courts and confusion in the practicing bar. Proposed

amendments to Evidence Rule 103 were published for comment in 1995, but were eventually

withdrawn. Although generally inclined to publish for comment another proposed in limine rule,
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several members of the Standing Rules Committee expressed concern regarding certain technical

issues that they believed needed first to be addressed by the advisory committee. The Committee

agreed that further study by the advisory committee would be helpful before publishing another

proposed change to Rule 103.

The advisory committee has refrained from considering amending Evidence Rule 702 to

account for the Supreme Court's decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509

U.S. 579 (1993), and later decisions generated by it, until a time when the district courts and

courts of appeals have had an opportunity to explore some of the decision's far-reaching

implications. Several years have now passed. Daubert case law has rapidly developed and

involves many areas not considered nor in issue in the 1993 case. The advisory committee has

concluded that the time is now right for a review of Evidence Rules 702 and 703 and has placed

the matter on its agenda for its October meeting. In addition, both the Senate and the House of

Representatives are considering bills to codify the Court's decision.

RULES GOVERNING ATTORNEY CONDUCT

A study by the Committee's reporter of appellate and bankruptcy cases involving rules of

attorney conduct and a Federal Judicial Center empirical study on rules governing attorney

conduct have now been completed. The Committee was also advised of the current status of

meetings between the Department of Justice and the Conference of Chief Justices on contacting

represented parties. The Committee's reporter was asked to prepare some specific proposals for

the Committee's consideration at its next meeting in January.

UNIFORM NUMBERING SYSTEM FOR LOCAL RULES OF COURT

Amendments to the Federal Rules of Practice and Procedure took effect on December 1,

1995, which required that all local rules of court "must conform to any uniform numbering
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system prescribed by the Judicial Conference." In March 1996, the Conference prescribed a

numbering system for local rules of court to implement the 1995 rules amendments. The

Conference set April 15, 1997, as the effective date of compliance with the uniform numbering

system so that courts would have sufficient time to make necessary changes to their local rules.

Slightly less than half of the courts were able to renumber their local rules by April 15,

1997. Several additional courts completed their renumbering before the Standing Rules

Committee met in June. Other courts have advised the Committee that they are nearing

completion of their local rules renumbering. The Committee continues to encourage those courts

that have not yet adopted a uniform numbering system to renumber their local rules. The

Committee finds promising the recent increase in the number of courts adopting a uniform

numbering system, and it will continue to offer to help the courts that are in the process of

renumbering their local rules.

LONG RANGE PLANNING

The chairs of the Standing Rules Committee and the Advisory Committee on Civil Rules

participated in the May 15, 1997, meeting of the Judicial Conference committee liaisons on the

judiciary's Long Range Plan. During the discussion on mass torts, the advisory committee chair

described the extensive work of the Advisory Committee on Civil Rules on the study of mass

torts in the context of class actions during the past six years. As previously noted, the advisory

committee garnered substantial information and data on class action and mass torts practice,

which were compiled into a four-volume compendium of working papers. The rules committee

chairs favored the consensus of the liaisons that the individual Conference committees should

continue to coordinate their respective work with the other committees involved in the study of

mass tort litigation.
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LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON INTERNET

The Committee was advised of ongoing efforts in the Administrative Office to place local K

rules of court and Official Bankruptcy Forms on the Internet. Rather than furnishing paper

copies of local rules of court and any amendments to the Administrative Office-as presently

required by 28 U.S.C.§ 2071(d)-courts could fulfill this statutory responsibility by placing and

updating their local rules directly on the Internet. It is expected that Internet access to the rules

would benefit lawyers researching local practices and relieve the clerks' offices of some of their

burden in providing copies of local rules and otherwise responding to inquiries regarding them.

Access to Official Bankruptcy Forms would benefit practitioners and pro se claimants in

bankruptcy. Paper copies of most of these forms are not available from the courts, but must be

obtained from private sector sources. The advantages of having public access to the forms on the

Internet are clear.

REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select new amendments and proposed amendments generating controversy is set forth

in Appendix F.

STATUS OF PROPOSED AMENDMENTS

A chart prepared by the Administrative Office (reduced print) is attached as Appendix G,

which shows the status of the proposed amendments to the rules.
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Respectfully submitted,

Alicemarie H. Stotler
Chair

Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Seth P. Waxman Morey L. Sear
Geoffrey C. Hazard, Jr. James A. Parker
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R. Wilson, Jr.

APPENDICES
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Appendix C - Proposed Amendments to the Federal Rules of Civil Procedure
Appendix D - Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix E - Proposed Amendments to the Federal Rules of Evidence
Appendix F - Report to the Chief Justice on Proposed Select New Rules or Rules

Amendments Generating Controversy
Appendix G- Chart Summarizing Status of Rules Amendments
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F- 18 (Appendix A)
OF THE Rules

JUDICIAL CONFERENCE OFTHE UNITED STATES September 1997
C> WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAULV. NIEMEYER
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the
Standing Committee on Rules of Practice and Procedure FERN M. SCrrI

FROM: Honorable James K. Logan, Chair, Advisory Committee on Appellate
Rules

DATE: May 27,1997

SUBJECT: June 1997 Meeting

INTRODUCTION

In April 1996 the Advisory Committee, with the approval of Standing Committee,
published a packet of proposed amendments to the Federal Rules of Appellate Procedure.

The packet consisted of proposed revisions to each of the Federal Rules of Appellate
Procedure. The revisions were developed using the Guidelines for Drafting and Editing
Court Rules developed by the Standing Committee's consultant, Brian Garner, Esquire,
and the Standing Committee's Style Subcommittee. (The packet is the product of what
has become commonly known as the style project.) The comment period closed on
December 31, 1996. The Advisory Committee met on April 3 and 4, 1997, in
Washington, D.C. The Advisory Committee considered the public comments on the
proposed amendments to the Appellate Rules. After making several changes to the
proposed amendments, the Advisory Committee approved them for presentation to the
Standing Committee for final approval.

In August 1996 the Advisory Committee, with the approval of the Standing
Committee, published proposed amendments to Federal Rules of Appellate Procedure 5
and 5.1 and to Form 4. The period for public comment closed on February 15, 1997. At
the Advisory Committee's April meeting, the Committee considered all the comments on
the proposed amendments. After making additional changes to the proposed
amendments, the Advisory Committee approved them for presentation to the Standing
Committee for final approval.

Report to Standing Committee
May 1997
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The amendments to Rules 5 and 5.1 were not developed as part of the style project
and the proposed amendments were not published as part of the style packet. If the
amendments are approved by the Standing Committee, they will continue through the rest
of the approval process simultaneously with the style packet. Therefore, this report
incorporates the most recent revisions of Rules 5 and 5.1 into the style packet.

The Advisory Committee requests that the Standing Committee approve the entire
packet of rules and the revised Form 4 for submission to the Judicial Conference at its fall
meeting.

I. ACTION ITEMS

A. Proposed style revisions of Rules 1 through 48 of the Federal Rules of
Appellate Procedure and additional proposed amendments to Rules 5,
5.1, 26.1, 27, 28, 29, 32, 35, and 41.

The proposed style revisions and the proposed amendments to Rules 27, 28, and
32 were published for comment by the bench and bar in April 1996. The -
comment period closed on December 31, 1996. Thirty-nine letters were received
from commentators. The reaction to the project was overwhelmingly favorable
although there were numerous suggestions to revise specific rules.

Due to the scope of this project, this report will be organized differently than is
customary. This portion of the report is organized by rule number and contains: j

1. a general summary of the comments submitted on each rule;
2. a summary of the individual comments on each rule; and
3. a Gap Report indicating the changes made after publication.
The text of the rules themselves follows in a later portion of this report. To allow
you to easily identify each change made after publication, a hand-marked copy of
the rules is included. It is followed by a clean version of the rules as finally
approved by the Advisory Committee.

1. Synopsis of Proposed Amendments

It is customary for this report to include a synopsis of the proposed
amendments. Again, because of the scope of this project, this report will
summarize only the proposed amendments that involve substantial
substantive amendments.

Substantive amendments to four rules were separately published in
September 1995. The period for public comment closed in March 1996
and, as is usual, the Advisory Committee met and approved additional
refinements. At its June 1996 meeting, the Standing Committee
tentatively approved the rules as revised. The Standing Committee did not

Report to Standing Conunittee
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forward the rules to the Judicial Conference last fall because additional
.style revisions of these same rules were included in the packet published in
April 1996. Only very minor changes have been made in any of these
rules on the basis of comments submitted during this latest publication
period.

(a) Rule 26.1 has been divided into three subdivisions to make it
more comprehensible. The rule continues to require disclosure of a party's
parent corporation but the proposed amendments delete the requirement
that a corporate party identify subsidiaries and affiliates that have issued
shares to the public. The amendments, however, add a requirement that a
party list all its stockholders thatare publicly held companies owning 10%
or more of the party's stock.

(b) Rule 29 has been entirely rewritten and several significant
changes are proposed.
- The provision in the former rule granting permission to

conditionally file an amicus brief with the motion for leave to file
is changed to require that the brief accompany the motion. In
addition to identifying the movant's interest and stating the general
reasons why an amicus brief is desirable, the amended rule requires
that the motion state the relevance of the matters asserted to the
disposition of the case.

* The contents and form of the brief are specified.
* The amended rule limits an amicus brief to one-half the length of a

party's principal brief.
* An amicus brief must be filed no later than 7 days after the

principal brief of the party being supported.
* An amicus is not permitted to file a reply brief.

(c) Rule 35 is amended to treat a request for a rehearing en banc
like a petition for panel rehearing so that a request for a rehearing en banc
will suspend the finality of a court of appeals' judgment and extend the
period for filing a petition for a writ of certiorari. The sentence in the
existing rule stating that a request for rehearing en banc does not suspend
the finality of the judgment or stay the mandate is deleted. In keeping with
the intent to treat a request for a panel rehearing and a request for a
rehearing en banc similarly, the term "petition for rehearing en banc" is
substituted for the term "suggestion for rehearing en banc." The
amendments also require each petition for en banc consideration to begin
with a statement concisely demonstrating that the case meets the criteria
for en banc consideration. Intercircuit conflict is cited as an example of a
proceeding that might involve a question of 'exceptional
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importance"-one of the traditional criteria for granting an en banc
hearing. The amendments limit a petition for en banc review to 15 pages.

(d) Rule 41 is amended so that the filing of either a petition for
rehearing en banc or a motion for a stay of mandate pending petition to the
Supreme Court for a writ of certiorari will delay the issuance of the
mandate until the court disposes of the petition or motion. The arrended
ruleal"so makes it clear that a mandate is effective when issued. The
presumptive perod for a stay of mandate pending petition for a writ of
certioraritis lextended to 90 days.

In addition to those four riles, substantive amendments to Rules
27, 28, and 32 were in progress at the same time as preparation of the style
packet for publication. Those rules, with extensive proposed substantive
amendments were published as part of the style packet.

(e) Rule 27 is entirely rewritten. As amended, Rule 27 contains
the form requirements that previously appeared at Rule 32(b). Rule 27
also provides that:
* any legal argument necessary to support the motion must be

contained in the motion, no separate brief is permitted;
* the time for responding to a motion is expanded from 7 days to 10

days;
* a reply to a response may be filed withiin 7 days after service of the

response;
* a motion or a response to a motion must not exceed 20 pages and a

reply must not exceed 1 0 pages;
* a motion will be decided without oral argument unless the court

orders otherwise.

(f) Rule 28 is amended to conform to proposed amendments to
Rule 32. The page limitations for a brief are deleted from 28(g). Rule 28
is also amended to require a brief to include a certificate of compliance
with the length limitations established in Rule 32.

(g) Rule 32 is amended in several significant ways.
* A brief may be on "light" paper, not just "white" paper. Cream

and buff colored paper, including recycled paper, are acceptable.
* The provision for pamphlet-sized briefs have been deleted.
* All references to use of carbon copies have been deleted.
* A brief may be produced using either a monospaced typeface or a

proportionally-spaced typeface.
* The rule establishes new length limitations for briefs. If page

counting is used to measure the length of a brief, a principal brief
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may not exceed 30 pages, and a reply brief may not exceed 15
pages. Other counting methods that approximate the former 50
page limit are, however, permitted.
- A brief may have a total of 14,000 words.
- A brief using monospaced typeface may have 1,300 lines of

text.
* The rule requires a certificate of compliance with the length

limitations.
* The treatment of an appendix is in its own subdivision.
* A brief that complies with the national rules is acceptable in every

court. Local rules may not impose form requirements that are not
in the national rule. a Local -rules may, however, move in the other
direction; they can authorize non-compliance with certain of the
national norms.

In addition to those seven rules, amendments to Rules 5 and 5.1 were
published in August 1996. The comment period closed February 15, 1997.
Eight comments were received. Four commentators expressed general
support for the proposed changes; none expressed general opposition.

(h) Existing Rules 5 and 5.1 are combined in new Rule 5. Rule
5.1 was largely repetitive of Rule 5 and the Federal Courts Improvement
Act of 1996 made Rule 5.1 obsolete. New Rule 5 is intended to govern all
discretionary appeals from district court orders, judgments, or decrees.
Most of the changes are intended only to broaden the language so that
Rule 5 applies to all discretionary appeals. The time for filing provision,
for example, states only that the petition must be filed within the time
provided by the statute or rule authorizing the appeal or, if no such time is
specified, within the time provided by Rule 4(a) for filing a notice of
appeal. A uniform time-7 days-is established for filing an answer in
opposition or a cross-petition.

B. Proposed amendments to Form 4

Form 4 is substantially revised to conform with new statutory provisions
in the Prison Litigation Reform Act and to obtain more detailed
information needed to assess a party's eligibility to proceed in forma
pauperis.

Proposed Form 4 was published in August 1996. The period for public
comment closed on February 15, 1997. Five comments were submitted.
Two commentators generally endorsed the proposed changes and two
opposed them because of the expended and detailed nature of the
information requested. The Advisory Committee approved only minor
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post-publication changes. The Committee believes that the expanded
scope of the form is appropriate and that many of the provisions as to
which objections were raised are statutorily mandated.
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General Comments on the Proposed Style Amendments

I. Summary of the Public Comments that Are General in Nature

Seventeen commentators offered general comments on the effort to redraft the
rules using the "Guidelines for Drafting and Editing Court Rules." Sixteen of the
commentators support the project because of the rules' increased clarity. Only one
commentator opposes the project. The opponent is "unconvinced of the utility of this
project." The opponent states that, absent proof that the current rules are systemically
flawed, those advocating change have the burden of showing the need for change -- a
burden that has not, in the opponent's opinion; been met.

One of the 16 supporters of the project urges that once the comprehensive revision
is complete, that there be restraint in proposing further amendments unless there is a
strong and demonstrable need.

In addition, one commentator asks whether it is appropriate for the rules to adopt
the term "circuit clerk." That same commentator suggests the need for consistency in the
use of figures or words when the rules refer to numbers.

II. Summary of the Individual Comments that Are General in Nature

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy commends the committee for the "extraordinary improvement in
clarity it has achieved."

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman applauds the committee's efforts stating that "the revisions to the
language of the rules are a considerable improvement and successfully provide for
the clarity which the rules should extend to all Federal practitioners."
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3. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe generally approves the restyling.

He suggests that, if possible, the boilerplate language not be repeated as a
Committee Note after each rule,

Professor Rowe notes the use of the term "circuit clerk" in the new rules.
Although the term is clear and concise, Professor Rowe asks if the clerks are
being renamed and whether the rules process has authority to rename them.

Professor Rowe also suggests that there should be consistency in the use of figures
or written-out numbers. He points out, for example, that new rule 26(c) on page
75 uses "3 calendar days, but new Rule 26.1(c) on page 77 uses "three copies."
Rule 41(b) on page 130 uses "7 days." He suggests spelling out small numbers
except when they arej cross-references to rrules, or the like.

4. Joseph D. Cohen, Esquire
Stoel Rives F

Standard Insurance Center
900 SW Fifth, Suite 2300
Portland, Oregon 97204-1268

Mr. Cohen expresses general approval of the stylistic changes and the substantive
changes to Rules 27, 28, and 32.

5. John R. Reese, Esquire
McCutchen, Doyle, Brown & Enersen, LLP
Three Embarcadero Center
San Francisco, California 941114066

Mr. Reese approves the restyled rules saying that they are "clearer, more concise
and certainly more readable."

6. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox approves the restyling efforts. He states that "the new wording and
captioning are a big improvement."
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7. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer approves the proposed amendments. He says that it is "a great
project with outstanding results."

8. Honorable Thomas M. Reavley
Senior Circuit Judge
903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavley approves the proposed amendments. He says that the "language is
clearer and the new organization will be very helpful to the users."

9. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 100 19-5820

Mr. Lacovara generally endorses the effort to clarify the structure and organization
of the Appellate Rules and to use clear and consistent language. In addition, once
the comprehensive revision is complete, he urges the committee to exercise
restraint in proposing further amendments unless there is a strong and
demonstrable need.

10. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee says that the redraft of the appellate rules is
"meticulous and worthy" but it is "unconvinced of the utility of this project." The
committee believes that the existing appellate rules function quite well and absent
proof that the current rules are systemically flawed the burden is on those who
advocate change. The committee states that only time will reveal the pitfalls that
lie in a redrafted rule. They note specific changes that could engender confusion.
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11. John Mollenkamp, Esquire
Blanchard, Robertson, Mitchell & Carter P.C.
P.O. Box 1626
Joplin, Missouri 64802

Mr. Mollenkamp says the stylistic changes are -much needed and will be
particularly helpful to practitioners who appear in the United States Court of
Appeals infrequently.

12. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee fully supports the nonsubstantive style revisions.

13. Elizabeth A. Phelan
Holland & Hart
Post Office Box 8749
Denver, Colorado 80201-8749
(on behalf of the firm's appellate practice group)

They "wholeheartedly endorse the revisions proposed pursuant to the uniform
drafting guidelines. The revisions have greatly simplified the text of the Rules,
making the Rules direct and easy to understand."

14. William C. Wood, Jr., Esquire
Nelson Mullins Riley & Scarborough, L.L.P.
Post Office Box 11070
Columbia, South Carolina 29211
(on behalf of the Practice and Procedure Committee of the South Carolina Bar)

The committee applauds the efforts to clarify the language of the Appellate Rules.
The committee believes that "the revisions and amendments will make practice
before the federal appellate courts easier for all persons seeking redress before-
those courts."
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15. Honorable John C. Godbold
Senior United States Circuit Judge
P.O. Box 1589
Montgomery, Alabama

Judge Godbold praises that the restylization of the appellate rules as "an
admirable and highly significant achievement." He says that "[i]t exemplifies a
change in focus from the viewpoint of the writer to embrace the process of
communication to the reader."

16. Professor Thomas E. Baker
Alvin A. Allison Professor
Texas Tech University School of Law
Lubbock, Texas 79409-004

Professor Baker supports the proposed revisions stating the they are "self-
evidently an improvement on the existing language."

17. Professor Joseph Kimble
The Thomas M. Cooley Law School
217 South Capitol Avenue
Lansing, Michigan 48901

Professor Kimble expressed strong support for the proposed revisions calling the
proposed appellate rules and the drafting guidelines "the biggest breakthrough in
legal drafting in 30 years." He says that "[e]ven changing from shall to must is
significant."
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Rule 1

Comments on Proposed Amendments to Rule 1 A

I. General Summary of Public Comments on Rule 1

There was only one commentator. The commentator offers no general comment
on the amendment but specifically questions the use of the term "filing" in (a)(2).

II. Summary of Individual Comments on Rule 1

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe asks whether the reference in (a)(2) to 'filing a motion or other
document" is really the same as the old rule's "making of a motion or
application"? He notes that new Rule 27(a)(1) says "[a]n application for an order
or other relief is made by motion" and lacks old Rule 27(a)'s reference to a
motion's being "made by filing a motion."

Gap Report

There are no post-publication changes in Rule 1.
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Rule 2

Comments on the Proposed Amendment to Rule 2

I. General Summary of Public Comments on Rule 2

There was only one commentator on Rule 2. The commentator suggests further
stylistic improvement.

II. Summary of Individual Comments on Rule 2

I. Stanley P. Wilson, Esquire
McMahon, Surovik, Suttle, Buhrmann, Hicks & Gill
First National Bank Building, Suite 800
400 Pine Street
Abilene, Texas 79601

Mr. Wilson suggests amending Rule 2 to state:
To expedite its decision, or for other good cause, a court of appeals may,
in a particular case, with or without a party's motion, suspend any
provision of these rules and may, except as otherwise provided in Rule
26(b), order such proceedings as it may direct.

Gap Report

One stylistic change is made. In line 3, the words "suspend the provisions of any of these
rules" is changed to "suspend any provision of these rules".
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Rule 3

Comments on the Proposed Amendments to Rule 3 C)

I. General Summary of the Public Comments on Rule 3

Six comments on Rule 3 were received. One commentator expresses general
support for the two substantive changes -- that a court order is required to consolidate
appeals, and that, when an inmate files a notice of appeal by depositing the notice in the
institution's internal mail system, the clerk must note the docketing date on the notice.
Another commentator supports the latter change, and has no strong objection to the
former but hesitates to endorse it because it removes an option currently available to
parties.

Three commentators state that the proposed amendments to 3(b) may blur the
distinction between "joint" and "consolidated" appeals.

Another commentator suggests a stylistic change.

II. Summary of Individual Comments on Rule 3

1. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests changing the word "notwithstanding" to either "despite" or
"even if" in 3(d)(3) and throughout the rules.

2. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Commnittee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee notes that existing 3(b) observes a distinction
between actions that are "joined" (merged into a single action ) and those that are
"consolidated" (proceeding together but retaining separate identities). Draft Rule
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3(b)(2) blurs the distinction by using "joined or consolidated" in the conjunctive.
The committee believes that this could cause confusion.

3. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports both proposed substantive changes. (1 - that a court
order is required to consolidate appeals; 2 - that when an inmate files a notice of
appeal using the institution's internal mail system, the clerk must note the
docketing date)

4. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franldin Street
San Francisco, California 94102-4498

The committee comments on two substantive changes in Rule 3.
1. The proposed amendments require that consolidation be accomplished by

court order (as opposed to stipulation) and require a court order to join
appeals after separate notices of appeal have been filed. The revisions are
designed to clarify the actual status of the respective appeals. The
committee has no strong objection to this amendment given that it will
clarify the status of appeals and given the courts' preference for
consolidation/joinder, which should result in the routine granting of
consolidation orders. However, because the amendment removes an
option currently available to the parties, the committee feels some
hesitancy to endorse it.

2. The, committee endorses the change that requires the court clerk to note the
"docketing" date when an inmate files a notice of appeal by depositing the
notice in a prison's internal mail system.

5. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020
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Rule 3

The committee suggests amending (b)(2). The proposed rule is confusing because
it fails to distinguish between ajointappeal and a consolidated appeal. The.
committee suggests that (b)(2) be modified so that after the word 'joined" add "(if
from a single judgment or order)"; and after the word "consolidated" add "(if from
separate judgments or orders)"'.

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes that redrafted 3(b) may create an ambiguity about the
difference between joint and consolidated appeals. Although (b)(l) treats joint
appeals separately and notes that they proceed "as a single appellant," subdivision
(b)(2) refers to appeals that may be "joined or consolidated" on court order.
Injecting joint appeals in (b)(2) without further reference to (b)(1) suggests that
both devices are the same. The Committee Note clarifies the matter, but the
commentator asks whether a better drafting job would make the distinction clear
on the face of the rule.

Gap Report,

The Advisory Committee approved one, major change in Rule 3 and several minor
changes.
1. .The major change is to incorporate the sole remaining paragraph of Rule 3.1 as

subparagraph (a)(3) and to move existing subparagraph (3) to subparagraph (4).
The Federal Courts Improvement Act of 1996 repealed paragraphs (4) and (5) of
28 U.S.C. § 636(c). That statutory change made the continued separate existence
of Rule 3.1 unnecessary. With the abrogation of Rule 3.1, paragraph (b) of that
rule is moved to 3(a)(3).

2. In 3(b)(1), the word "persons" is replaced with "parties".
3. Rule 3(b)(2) is altered to say that "appeals may be joined or consolidated by the

court of appeals." The published version required a court "order" for
consolidation. Omission of that requirement reflects the Advisory Committee's
conclusion that consolidation could appropriately be accomplished by court rule
as well as by court order.
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4. In 3(d)(2) and (3) the references to the "clerk" is clarified by changing both
references to "district clerk". Also in 3(d)(3) the word "notwithstanding" is
changed to "despite".

5. The Committee Note is amended to conform to the changes noted above and to
remove potentially misleading language about the distinctions between
consolidated and joint appeals.
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Rule 3.1

Comments on Proposed Amendments to Rule 3.1 (

None

Gap Report

Section 207 of the Federal Courts Improvement Act of 1996 abolished the first appeal to
a district court followed by a discretionary appeal to the court of appeals. As a result of
the statutory amendments, subdivision (a) of Rule 3.1 is no longer needed. Since Rule
3.1 existed primarily because of the provisions in subdivision (a), subdivision (b) was
moved to Rule 3(a)(3) and Rule 3.1 has been abrogated.
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Rule 4

Comments on the Proposed Amendments to Fed. R. App. P. 4

I. General Summary of Public Comments on Rule 4

Nine comments on Rule 4 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

One commentator notes that 4(a) no longer says what happens if a notice of appeal
is mistakenly filed in the appellate court. The commentator suggests that the Committee
Note explain, if appropriate, the practice of sending the notice to the district court with a
notation of the date it was received by the court of appeals, that the notice will be treated
as filed in the district court on that date, and that the deletion is not intended to change
that practice.

One commentator says that proposed 4(a)(5) may work an unintended substantive
change. The current rule says that the time to appeal may be extended if a party so moves
"not later than 30 days" after expiration of the time prescribed by 4(a). The proposed rule
says "within 30 days." The commentator suggests returning to "no later than."

There are differing opinions on the amendment to (a)(6) that would preclude
reopening the time for appeal if the movant received notice of entry of judgment from
"the court," whereas under the existing rule only notice from a party or from "the clerk"
bars reopening. Two commentators oppose the change. Both commentators note that
Fed. R Civ. P. 77(d) requires the "clerk" to serve notice of entry of orders and judgments.
One of the two says it is ill-advised to encourage or sanction the giving of notice by court
personnel other than the clerk; the other says the change makes little sense. A third
commentator "does not object to the modification" because if notice is received from the
court in some manner, not necessarily from the clerk, the parties should be held to the
same standard of diligence.

There is also a difference of opinion over the change in 4(b) that permits the
government to appeal within 30 days after the later of the entry of judgment or the filing
of "the last defendant's" notice of appeal. One commentator specifically supports the
change. Another commentator opposes it believing that in multi-defendant cases the
change could substantially delay the finality of the judgment -- perhaps even beyond the
time that a defendant completes the custodial portion of his or her sentence.
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Two commentators specifically support the changes in 4(b)(4) that permit an
extension of time for "good cause" as well as for excusable neglect, and that clarify that a
"finding" of excusable neglect or good cause is sufficient.

Two commentators oppose the change in (c) that would require an inmate to use
the special internal mail system for legal,,mail, if -there is one. Another commentator
expresses specific support for the change in (c) that would measure the time for other
parties to jappeal, from the 'docketing" of aan inate's appeal rather than from the court's
"receipt"of the notice ofappal.j,, '"

Two commentators suggest stylistic amendments, and one of the two suggests a
cross-reference. The other says that he does not understand existing 4(a)(4) and he
similarlydoes not understand proposed 4(a)(4)(B).

ot ,p (a,. . .B. 

One commentator suggests that the rule should clarify whether a cross-appeal is
necessary to preserve an issue not addressed by the appellant. Another suggests that the
time computation problem discussed in the Committee Note be eliminated by amending
Fed. R- App;,P. 26(a) so that it is consistent with Fed. R. Civ. P. 6(a). A third
commentator, suggests that 4(a)(5) ,shouldnot permit extensions of time for filing a notice
of appeal uon a motion filede exparte., Because allof these changes w 'ouldbe new
substantive amendments, they,,are inappropriate to make at this stage and the Advisory
Committee shold consider whether the suggestions should be placed on the agenda for
future colnsidertion.

II. Summary of Individual Comments on Rule 4

1. Douglas B. McFadden, Esquire,
McFadden,rEvans & Still, P.C.
1627 EyeStreet, N.W., Suite 810
Washington, D.C. 20005

Rule 4 should state whether a cross-appeal is necessary to preserve an issue not
addressed by the appellant., He specifically mentions the difficulty that arises
when an issue was before the district court but not decided by it.

2. Professor-Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360
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Professor Rowe suggests that 4(a)(l)(B)'s "within 60 days after entry" would be
better if it concluded with the addition of "of the judgment or order appealed
from.,"

Professor Rowe also suggests that 4(b)(4)'s "a period not to exceed" might be
shortened to "no more than".

3. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox suggests that the heading of new Rule 4(a)(3) should be "Multiple
Appeals" rather than using the term "cross appeals." The text encompasses
successive notices of appeal without regard to whether there is hostility between
the previous appellant and the new appellant.

Mr. Fox also suggests retaining the phrase "findings of fact under Rule 52(b)" in
Rule 4(a)(4)(A)(ii), rather than the new phrase "factual findings under Rule
52(b)." Requiring ajudge to make "findings of fact" may convey a more serious
mission than requiring that findings have some factual content.

Mr. Fox also states that he does not understand the last paragraph of old Rule
4(a)(4), on page 10, and he similarly does not understand new Rule 4(a)(4)(B).
He also notes that he does not know what the phrase "in whole or in part" does in
(B)(i). He says that the prematurely filed notice of appeal will be effective to save
the appeal, in whole or in part, once a pending motion has been decided; but then
(B)(ii) requires another notice of appeal where the particular motion has amended
something. He says that one would think the amended something would be part
of the judgment or order that has already been appealed "in whole or in part" by
(B)(i).

Both old Rule 4(a)(5) and new 4(a)(5) allow the district court to extend the time
for filing a notice of appeal upon a motion filed exparte. Although the new rule
makes no substantive change in this respect, he suggests that one should be made.
He says that "it is extraordinary that I could win a case and not even know that the
other side has filed a motion to extend the time within which to appeal."
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4. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 100 19-5820

The exceptions to the 30-day timetable for filing a notice of appeal listed in
4(a)(1)(A) should include paragraph (B) as an exception, because it creates a class
of "civil case" - those involving the government - in which a party has 60 days
from judgment to file a notice of appeal.

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

Existing Rule 4(a)(6) permits a district court to reopen the time for appeal only
when the moving party did not receive notice of the entry of judgment "from the
clerk or any party within 21 days of its entry." The proposed amendments would
require the district court to find that the movant did not receive notice "from the
district court or any party within 21 days after its entry." The committee opposes
the change. Civil Rule 77(d) requires the "clerk" to serve notice of entry of orders
and judgments. The committee says it is ill-advised to encourage or sanction the
giving of notice by employees of the court other than the clerk and that 4(a)(6)
should remain consistent with Civil Rule 77.

The committee supports the change in 4(b) that permits the government to appeal
within 30 days after the later of the entry of judgment or the filing of "the last
defendant's" notice of appeal.

The committee also supports the changes to Rule 4(b)(4) that would permit
extension of time for "good cause" and that would permit extensions upon a
"finding" of excusable neglect or good cause.

The committee opposes the change in subdivision (c) that would require an inmate
to use the special internal mail system for legal mail, if there is one. The
committee says that the purpose of the subdivision is to provide incarcerated
individuals unrestricted access to pursue their appellate rights and mandating the
use of a particular system severely punishes those who do not, "particularly those
inmates who for whatever reason are less likely to understand the requirement,
such as inmates who are illiterate or have language difficulties."
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6. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

In 4(a)(4)(A)(vi) Mr. Zakson points out that there is a substantive change. The
provision states that when a party files a motion for relief from judgment under
Civil Rule 60, the time for filing a notice of appeal is extended if the Rule 60
motion is filed within ten days of entry of judgment. The Civil and Appellate
Rules, however, have different methods of computing time, see Fed. R. Civ. P
6(a) and Fed. R. App. P. 26(a). The amended rule, in Mr. Zakson's opinion,
makes it clear that the ten days referred to is computed pursuant to the Civil
Rules.

Paragraph (a)(6) deals with reopening the time to file an appeal. The existing rule
provides that only notice from a party or from "the clerk" bars reopening while the
new language precludes reopening if the movant has received notice from "the
court." The committee does not object to the modification because it does not
appear to impact substantive rights; where notice is received in some manner from
the court but not necessarily the clerk, parties should be held to the same standards
of diligence.

Currently there is an ambiguity in 4(b). When the government is entitled to
appeal, it may do so within 30 days after entry of judgment or "the filing of a
notice of appeal by any defendant." The term "any defendant" creates an
ambiguity when there are multiple defendants. The amended rule will permit the
government to appeal within 30 days after the later of "entry of judgment or the
filing of "the last defendant's notice of appeal." The committee objects to the
change because in multi-defendant cases, the change could substantially delay the
finality of the judgment. The committee provides the following example.

Defendant A pleads guilty early on and is sentenced to six months in
custody. She prevails on most of the sentencing issues and chooses not to
appeal. She commences her prison term which would have been longer if
the government had prevailed on one or more of the sentencing issues.
Her co-defendant, B, does not plead guilty and proceeds to trial which
does not occur until a year later. B is convicted and eventually sentenced
to a year in custody. B appeals her conviction and sentence. The current
proposal may permit the government to appeal A's sentence as long as the
notice of appeal is filed within 30 days of the notice of appeal filed by B,
i.e. six months after A completes the custodial portion of her sentence.
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The committee endorses the changes in (b)(4) that would permit the court to
extend the time for appeal for "good cause" as well as excusable neglect and that
clarify that a "finding" of excusable neglect or good cause is sufficient.

The committee endorses the change in (c) that would measure, the time for other
parties to appeal from the "docketing" of an inmate's appeal filed under (c) rather
than from the "receipt" of the notice ofappeal. Because,"docketing" is an easily
and precisely identified event,i the change eliminates uncertainty and does not
impact substantive rights.

7. Elizabeth A. Phelan
Holland & Hart,
Post Office Box 8749
Denver, Colorado 80201-8749
(on behalf of the firm's appellate practice group)

The proposed amendments to Rule 4(a)(5) may work an unintended substantive
change. The language is changed so that the time to appeal may be extended if "a
party so moves within 30 days after the time prescribed by this Rule 4(a) expires."
The existing rule says that the motion must be filed "not later than 30 days after
expiration of the tine prescribed by this Rule 4(a)." They are concerned that the
change may be read so that the motion must be filed within the 30-day period after y
the time for appeal expires, rather than at any time during the time for appeal plus
30 days thereafter. They suggest that 4(a)(5)(A)(i) be amended to read, "a party
so moves not later than 30 days after the time prescribed by this Rule 4(a)
expires.

8. David S. Ettinger, Esquire 4 

Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

With regard to the fact that the Civil and Appellate Rules compute time
differently, the committee recommends that AppellateRule 26(a) be amended to
conform with Civil Rule 6(a), or in the alternative that 4(a)(4)(vi) be amended by
adding "(as computed under rule 6 of the Federal Rules of the Civil Procedure)"
after "10 days".

In (a)(4)(B)(ii) the use of the term "the motion" without describing which motion
is confusing. The committee recommends deleting "the motion " and replacing it
with "any motion listed in Rule 4(a)(4)(A)".
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Proposed (a)(6) would bar reopening of the time for appeal if the party received
notice from the district court or a party. The committee believes this will create
confusion concerning what constitutes notice of entry and the responsibility of the
clerk to give such notice. Because the clerk is required to enter the judgment and
to give notice of the entry, the committee states that the proposed change makes
little sense and recommends that "district court" be changed to "district clerk".

The committee opposes the requirement that an inmate be required to use a system
designed for legal mail, if one exists. The committee does not believe that an
inmate should be burdened with additional requirements.

9. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee),

The commentator notes that 4(a) eliminates any reference to what happens if a
notice of appeal is mistakenly filed in the appellate court. Does it change what
will occur?, If the purpose is to avoid cluttering the rules with references to what
happens if a party mistakenly fails to follow the rules, should the Committee Note
make some reference to the practice so that parties are not misled into believing
there is a change in practice, and so that those who are unaware of current practice
are advised.

Rule 4(a)(4)(B) may inject an ambiguity into whether an amended notice must be
filed. The ambiguity arises because (B)(i) now provides that an early notice
"becomes effective" when the order disposing of the last remaining motion is
entered, and then (B)(ii) states that once the order disposing of the motion is
entered the challenging party must file a notice or amended notice. One might
read the rule to suggest that because you filed an earlier notice that is now
"effective" that notice qualifies as the notice required by (B)(ii). The
commentator suggests rephrasing the rule to clarify that the earlier filed notice is
ineffective, but upon the district court's action on the pending motion, the party
can either file a new notice or simply amend the earlier one.

Gap Report:

Several changes are recommended.
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1. A cross-reference to (a)(1)(B) is included in (a)(1)(A).

2. The caption to (a)(3) is changed from "Notice of Cross-Appeal" to "Multiple
Appeals" which is more accurate.

3. In (a)(4)(A)(vi), language is added making it clear that Fed. R. Civ. P. 6(a) applies
for purposes of computing the 10-day period within which the making of a Rule
60 motion extends the time for filing a notice of appeal.

4. In (a)(5)(A)(i) theiphraself"within 30 days" is changed to "no later than 30 days".
The "no later than" formula is correct because extensions, especially for good
cause, could appropriately be applied for prior to expiration of the prescribed time
for filing a notice of appeal.

5. Rule 4(b)(1)(B)(ii) is changed back to the language in the existing rule so that it
says the government may appeal within 30 days after entry of judgment or "the
filing of a notice of appeal by any defendant". The published rule would have
permitted the government to appeal within 30 days after "the filing of the last
defendant's notice of appeal". The published version eliminated an ambiguity
created by the term in the existing rule-"any defendant." Requiring the
government to appeal within 30 days after the filing of a notice by-"any
defendant" could meanlthat the government may file its notice of appeal as to all
defendants as late as 30 days after the last notice is filed by any defendant.
Conversely, it may mean that the government must file its notice within 30 days
after the first, dqfendantilfiles a notice of appeal. The published version, however,
created its ownproblems. One of the commentator's pointed&outlthat a co-
defendant can plead guilty and begin serving time perhaps a year or more prior to
the sentencing of, another co-defendant. The published language could allow the
government to qppealboth sentences if the second defendant appeals. The
government's appeal frm the first sentence could, therefore, be filed long after
the first defendant began serving time.

The Advisory Committee considered several alternatives before it decided to
return to the existing language. Resolution of the issue is complex and the
Advisory Committee concluded that inthe context of the style project, it would be
better to retain the existing language. Resolution of the issuelhas, been placed on
the Advisory Committee's agendaiifor further study.

6. The Committee Note is amended to conform to changes made in the text.

7. Several stylistic changes are made.
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a. In (a)(1)(B), the last word -"entry'- was stricken and replaced by "the
judgment or order appealed from is entered".

b. In (a)(4)(A)(iii), the phrase "extends the time for appeal" is changed to "extends
the time to appeal".

c. In (a)(4)(B)(ii), language is altered to help clarify the meaning. The opening
phrase ("To challenge an order disposing of the motion, or a judgment altered or
amended upon such a motion, a party must file a notice of appeal") is changed to
say: "A party intending to challenge an order disposing of any motion listed in
Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion, must file
a notice of appeal." >

d. In (a)(6)(A), "such entry" is changed to "the entry".
e. In (b)(5), "Federal Rule of Criminal Procedure" is spelled out.
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Comments on Proposed Amendments to Rule 5

There were no comments on the Proposed Amendments to Rule 5 as published in the
style packet.

As previously noted, however, in August 1996 the Advisory Committee published
proposed amendments to Rules 5 and 5. 1. The proposed amendments combine both rules
into a new Rule 5. 2 Rule 5.1 was largely repetitive of Rule 5, and Rule 5.1 has become
obsolete since the enactment of the Federal Courts Improvement Act of 1996.

I. General Summary of Comments on Proposed Rule 5

Eight comments on proposed Rule 5 were received.

Four commentators express general support for the proposed rule; two of them
also offer suggestions for further improvement. None of the commentators express
general opposition to the proposed rule.

Two commentators are concerned that 7 days is a short time to prepare and submit
opposition to a petition or a cross-petition. One of those commentators suggests
extending the "mailbox rule" so that a response or cross-petition is timely if mailed or
delivered to a commercial carrier within the 7-day period. The other commentator
recommends a 14-day period for responding.

One commentator suggests amending (a)(3) so that it explicitly says that a district
court "may amend" an order that a party wishes to appeal and the amendment may be
undertaken either in response to a party's request or sua sponte.

One commentator suggests deleting the word "in the opinion of the petitioner"
from (b)(l)(D).

One commentator says that the term "cost bond" in (d)(1)(B) is too vague.

One commentator suggests that because most appeals by permission are
interlocutory the rule should require expedited treatment of them. The commentator
suggests adding another subparagraph to 5(d), or creating paragraph 5(e) that would
require expedited treatment for appeals under § 1292(b), (c)(1), or (d) as well as when
permrission to appeal is granted under § 1292(e). The same commentator suggests that at
some later time the Advisory Committee consider according such expedited treatment to
other kinds of interlocutory appeals.
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II. - Summary of Individual Comments on Proposed Rule 5

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe notes that in 5(b)(1)(D) the continued use of the words "in the
opinion of the petitioner" reads jarringly and may be in tension with the standard
rules about the irrelevance of an advocate's opinion. He notes that new Rule
5(b)(1)(C) refers to giving "the reasons why," without reference to anyone's
opinion. If it is necessary to avoid complete elimination of the old Rule 5(b), he
suggests replacing "in the opinion of the petitioner" with"the petitioner contends"
or a similar formulation.

2. Christopher S. Underhill, Esquire
Hartman Underhill & Brubaker
Lancaster, Pennsylvania 17602-2782

Mr. Underhill supports the proposed changes; he says they simplify and clarify
two rules that were wordy and confusing.

3. Jack E. Horsley, Esquire
Craig and Craig
1807 Broadway Avenue
P.O. Box 689
Mattoon, Illinois 61938-0689

Mr. Horsley criticizes the use of the term "cost bond" in (d)(1)(B) as vague. He
suggests instead that the rule state:

(B) file a cost bond including all printing costs, filing fees.
reimbursement for sanctions which have been reversed and any
other costs or expenses. if required under Rule 7.

4. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
33 South Last Chance Gulch
Helena, Montana 59601

He generally supports the proposed amendments because they substantially clarify
the language of the rule. In 5(b)(1)(B) he would strike the word "itself" and
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replace it with the word "presented" making it internally consistent and consistent
with 5(b)(l)(A).

5. Andrew Chang, Esquire
Chair, The State Bar of California, Committee on Appellate Courts
555 Franklin Street
San Francisco, California 94102

The Committee generally supports the amendments. However, the Committee
suggests that the period for filing an answer or cross-petition should be 10, rather
than 7, days. The Committee states that there generally is a 10-day period for
filing a petition for permission to appeal, and that a 10-day period for filing and
answer or cross-petition would be more appropriate.

6. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen suggests amending (a)(3) to make explicit that the district court
"may amend" the original order that a party wishes to appeal either in response to
a request from one or both parties, or sua sponte. The first sentence of (a)(3)
would then read:

If a party cannot petition for appeal unless the district court first enters an
order granting permission to do so or stating that the necessary conditions
are met, the district court may amend its order, either sua sponte or in
response to a motion by a party to include the required permission or
statement.

Because 7 days is a short period within which to prepare and submit opposition to
a petition or a cross-petition, Public Citizen would make the mailbox rule
applicable so that the response or cross-petition is timely if mailed or delivered to
a commercial carrier within the 7-day period established in (b)(2). Public Citizen
also suggests that the rule should state whether reply memoranda will be accepted
in the absence of leave of court.

Public Citizen notes that most appeals by permission are interlocutory and
concern issues that need to be resolved before the litigation still pending in the
district court can be completed. Public Citizen suggests that if permission to
appeal is granted, it warrants expedited treatment. Public Citizen suggests the
following addition either in 5(d)(4) or 5(e).
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Expedition of Interlocutory Appeals by Permission. When permission
for appeal has been granted under 28 U.S.C. § 1292(b), 1292(c)(1), or
1292(d), the case shall be set for oral argument as soon as possible after
briefing has been completed. In circuits where the briefing schedule is set
based on the oral argument date, that date shall be set as soon as
practicable. The same provisions of expedition shall apply to interlocutory
appeals by permission granted under 28 U.S.C. § 1292(e), unless the rule
authorizing such appeals provides otherwise.

Public Citizen urges the Advisory Committee whether to accord similar
expedition to other kinds of interlocutory appeals which, although not subject to a
grant of permission, nevertheless delay the litigation of matters that remain in the
district court, for example appeals of qualified immunity under the collateral order
doctrine.

7. George E. Tragos, Esquire
Chair, Florida Bar Association, Federal Court Practice Committee's

Subcommittee on Criminal Rules
600 Cleveland Street
Clearwater, Florida 34615

The Board of Governors of the Florida Bar Association adopted the
subcommittee's position and authorized its communication. The Florida Bar says
that 5(b)(2) is an attempt to change a time limitation from 14 to 7 days. Seven
days is too short to file an answer in opposition to a petition or to file a cross
petition. The Florida Bar recommends that the 14-day period for responding be
maintained.

8. Dana E. McDonald
President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments.

Gap Report

Several changes are recommended:
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1. In (a)(3), language is added to make it clear that a district court may, either on its
own or in response to a party's motion, amend its order to grant permission to
seek appeal or to state that the necessary conditions for seeking appeal are present.

2. The words "oral~arg ent" are addedlto the caption to subdivision (b).

3. Intb)(l)(D)1twoichanges are made.> First, the words "in the opinion of the
petitioner" are omitted. 'Second, 'the phrase "including reasons that the appeal is
within the grounds, if any established by the statute or rule claimed to authorize
theiappel"l'.7 is shortened toI,'And is authorized by a'statute or rule". As amended
(D) requires a petition to include: "the easons why the appeal should be allowed
and is authoried bya statute or rule".i

4. The Committee Note is altered to reflect the changes made in the text and to note
that the passage of the Federal Court Improvements Act of 1996 made Rule 5.1
obsolete.

5. Stylistic changes are made:
a. in (b)(l)(E)(ii), the phrase "finding that the necessary conditions to appeal

are met" is changed to "finding that the necessary conditions are met".
b. in (c), the language governing the number of copies is changed so that it is

identical to the language used elsewhere in the rules.
c. in (d)(2), the compound sentence is broken into two sentences by deleting

the word "but" and inserting a period.
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Comments on Proposed Amendments to Fed. R. App. P. 5.1

There were no comments submitted on Rule 5.1 as published in the style packet.

In August 1996 the Advisory Committee published proposed amendments that would
combine Rules 5 and 5.1 and abrogate Rule 5.1. Those comments are summarized and
discussed in this report under Rule 5.
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Comments on Proposed Amendments to Fed. R. App. P. 6

I. General Summary of Public Comments on Rule 6

Three comments on Rule 6 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

Two commentators suggest substantive changes. One suggestion is to require the
appellant to serve the statement of issues on other parties, not just on the appellee. The
other suggestion is that the rule should state who decides which exhibits are too bulky or
heavy for routine transmission to the court of appeals, and at what time arrangements
must be made for sending such exhibits to the court of appeals. Because both of these
changes would be new substantive amendments, they are inappropriate to make at this
stage and the Advisory Committee should consider whether the suggestions should be
placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 6

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 6(b)(2)(B)(iii).

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

New Rule 6(b)(2)(B)(i) requires the appellant, under certain circumstances, to
serve a statement of issues "on the appellee." Mr. Fox suggests that the statement
of issues should be served on all other parties. He also asks whether the same
change should be made with regard to the appellee's duty under (B)(ii).
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3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

Rule 6(b)(2)(C) states that unless directed to do so by a party or the circuit clerk,
the clerk "must" not send documents of unusual bulk to the court of appeals. The
commentator suggests that the word "will" should be substituted for "must"
because the rule is simply informing appellants about what to expect from the
clerk.

The commentator also suggests that the rule should provide guidance about when
arrangements should be made for transportation of unusually bulky or heavy
exhibits, and about who decides which exhibits are bulky or heavy.

Gap Report

Three minor stylistic changes are made:
1. In (b)(l), the word "three" is replaced by the arabic numeral.
2. In (b)(2)(C), the word "must" is replaced by "will".
3. In the caption of (b)(2)(D), the word "of' is deleted.
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Comments on Proposed Amendments to Rule 7

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendment to Fed. R. App. P. 8

L. General Summary of the Public Comments on Rule 8

Three comments on Rule 8 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

One commentator suggests substantive changes. The commentator suggests
requiring a party appealing from a Bankruptcy Appeal Panel (B.A.P.) to first seek a stay
from the B.A.P. The commentator also suggests adding a reference in (a)(2) to the B.A.P.
Because these changes would be a new substantive amendments, they are inappropriate
to make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 8

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that in 8(a)(1)(C) would it be better to say "while an
appeal is pending" than "during the pendency of an appeal."

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The first sentence in (b) would be better placed in (a)(2)(E). If moved, a portion
of subdivision (b)'s title: "Stay May be Conditioned Upon Filing a Bond" would
have to be eliminated.
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3. Cathy Catterson, Clerk of Court ,
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

Theicommentator asks whether (a)(1) should be amended to require a party
appealing from a Bankruptcy Appellate Panel to first seek a stay from the B.A.P.

The commentator also suggests that there should be a reference in (a)(2) to the
B.A.P.

Gap Report

Two stylistic changes are made.
1. The first sentence of (b) is moved to make it new subparagraph (a)(2)(E).

Accordingly, the headings of (a)(2) and (b) are amended to reflect the change.
2. In (a)(1)(C), the phrase "during the pendency of an appeal" is changed to "while

an appeal is pending".
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Comments on Proposed Amendments to Rule 9

I. General Summary of the Public Comments on Rule 9

Only one comment on Rule 9 was received. The commentator notes that some of
the word changes in the proposed amendments may change meaning and suggests further
amendments.

II. Summary of Individual Comments on Rule 9

1 . David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

Currently (a)(1) requires an appellant who questions the factual basis for an order
regarding release to file a transcript of the release proceedings or "an explanation
of why a transcript has not been obtained." The amended rule says that the
appellant must file a transcript or "explain why a transcript was not obtained."
The committee says that requiring an appellant to "file... an explanation"
provides clearer direction than requiring the appellant to "explain." The
committee recommends amending the sentence to state:

"An appellant who questions the factual basis for the district court's order
must file a transcript of the release proceedings or an explanation of why a
transcript was not obtained."

Existing paragraph (a)(3) provides that a court of appeals or a judge thereof' may
order a defendant's release pending disposition of the appeal. The proposed
revision says that "the court of appeals or a circuit judge" may order release. The
existing rule implies that only a judge of the court to which the appeal is taken
may order pre-disposition release, but the proposed revision could permit even a
judge from a different court of appeals to do so. The committee suggests that
(a)(3) be changed to read as follows:

"The court of appeals or any of its circuit judges may order the defendant's
release pending the disposition of the appeal."
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Gap Report

Two changes are recommended.
1. As published the last sentence of (a)(1) said that an appellant must file a transcript

or "explain why a transcript was not obtained". To make it clear that the
explanation should be written and filed, the sentence is changed to state that an
appellant must "file atranscript of the release proceedings or an explanation of
why a transcript was not obtained".

2. In (a)(3), the phrase "[t]he court of appeals or a circuit judge may order" release is
changed to "the court of appeals or one of its judges may order" release.
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Comments on Proposed Amendments to Rule 10

None

Gap Report

Minor style changes are recommended.
1. In (b)(1)(B), the language is changed from "if no transcript is ordered, file a

certificate to that effect" to "file a certificate stating that no transcript will be
ordered".

2. In (b)(2), the phrase "any such finding" is changed to "that finding".
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Comments on Proposed Amendments to Fed. R. App. P. 11

I. General Summary of Comments on Rule 11

Three comments on Rule 11 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

One commentator, Judge Reavley, suggests a combination of stylistic and
substantive changes. He suggests that a court of appeals should be able both to prescribe
the manner in which the record is assembled and also to direct that the district court retain
parts of the record.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 11

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in I I(g). He notes that unlike
6(b)(2)(B)(iii), the use of bullets in 11 is not undertaken because the sub-sub-part
has already been extended so far.

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending the first sentence in 11 (c). He suggests adding the
word "that" after "order" and before "the" in the second and deleting the word
"to" from the third line. He notes that as published the phrasing is incorrect -
"The parties may stipulate the district clerk to retain".
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3. Honorable Thomas M. Reavley
Senior Circuit Judge
903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavely suggests amendment Rule 11 (b) to read as follows:
(2) District Clerk's Duty to Forward

(a) When the record is complete, the district clerk must
assemble and index the entire record in a form convenient
to appellate study. The court of appeals may direct the
form of assembly and may provide that the district clerk
retain possession of parts of the record.

(b) When the record is assembled as directed by the court of
appeals, it must be sent promptly to the circuit clerk by the
district clerk.

(c) If the exhibits to be sent to the circuit clerk are unusually
bulky or heavy, a party must arrange with the clerks in
advance for their transfer and receipt.

Gap Report

Minor style changes are recommended.
1. In (b)(2), the word "must" is changed to "will".
2. In (c), the sentence is altered to state that the parties may stipulate, or the district

court on motion may order "that the district clerk retain the record temporarily."
3. The caption of (g) is altered from "Record for Preliminary Hearing in the Court of

Appeals" to "Record for a Preliminary Motion in the Court of Appeals". The first
sentence of (g) is also amended to make it clear that the subdivision refers to the
making of the enumerated motions in the court of appeals.
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Comments on Proposed Amendments to Rule 12

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 13

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 14 K

None

Gap Report

No post-publication changes recommended.
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I. General Summary of Comments on Rule 15

Three comments on Rule 15 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

One commentator, Mr. Fox, notes that the proposed amendments may make
unintended substantive changes. As amended 15(b)(2) says thatjudgment will be entered
if "the respondent fails to answer in time," whereas the current rule requires "filing" an
answer within the stated time. He recommends retaining the "filing" requirement. As
amended 1 5(c)(1) says that at the time of filing a petition for review, the petitioner must
already have served the other parties. The existing rule requires service "at or before the
time of filing." Mr. Fox would again retain the original language.

Another commentator suggests a substantive change. Many appeals from
agencies arise out of rulemaking proceedings. In Such instances, it is not clear who is a
party to the agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties "admitted to participate in the6 agency proceedings." The
commentator suggests amending Rule 15 to incorporate the solution adopted by D.C. Cir.
R. 15(a). Because this change would be a new substantive amendment, it is
inappropriate to make at this stage and the Advisory Committee should consider whether
the suggestion should be placed on the agenda for future consideration.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 15

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe says that 15(a)(2)(A) is a run-on sentence and would work better
if there were a long dash, instead of a comma, between "petition" and "using" in
the third line.
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Professor Rowe suggest shortening 1 5(b)(2)'s "after the date when the application
for enforcement is filed" to "after filing of the application for enforcement". In
either formulation, he suggests inserting a comma before "the" in the second line.

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726.

Mr. Fox suggests amending 15(a)(2)(A) on p. 46. He says there should be a
period after the word "petition" in the third line of (A) and that the next word
("using"), should be capitalized. Alternatively, the comma should be replaced by a
semicolon.

Mr. Fox says that 15(b)(2) makes a minor substantive change. The old rule said
that if a respondent fails to "file" an answer within the stated time, judgment will
be awarded. The new rule says that judgment will enter if "the respondent fails to
answer in time." He suggests that the rule should retain the filing requirement.

Mr. Fox also notes that, 1 5(c)(1) is slightly changed. The old rule required service
"at or before the time of filing a petition for review." The new rule says that a
petitioner must already have served a copy on other parties at the time of filing.
He would retain the original requirement.

3. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman points out that many appeals from agencies arise out of informal
rulemaking proceedings. In such instances, it is not clear who is a party to the
agency proceeding for the purpose of the 1 5(c)(1) requirement to serve the
petition on all parties "admitted to participate in the agency proceedings."
Mr. Goodman notes that the D.C. Circuit solved the problem in D.C. Cir. R. 15(a)
which provides that "in cases involving informal rulemaking ... a petitioner or
appellant need serve copies only on the respondent agency, and on the United
States if required by statute." He suggests incorporation of such a provision in the
federal rule.
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1. Existing Rule 15(c)(1) requires service "at or before the time of filing a petition
for review." The published rules said that a petitioner must already have served a
copy on other parties at the time of filing. Because the change was unintended,
(c)(1) is altered to state that service must occur at or before the time of filing.

2. Several punctuation changes and minor word changes are made.
a. In (a)(2)(A), a long dash is inserted before the phrase "using such terms

as".
b. In (a)(4), a comma is inserted after the word "commission". In the same

paragraph, the comma following the word "officer" is deleted along with
the word "and"; both are replaced with a semicolon.

c. In (b)(2), the words "the date when" are omitted from the first sentence. In
the same sentence, a comma is inserted after the word "filed".
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Comments on Proposed Amendments to Rule 15.1

None

Gap Report

No post-publication changes recommended.
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Comments on the Proposed Amendments to Rule 16

I. - General Summary of the Comments on Rule 16

Only one comment on Rule 16 was received. The commentator suggests a
stylistic change.

II. Summary of the Individual Comments on Rule 16

1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

The first sentence of Rule 16(b) could be read as allowing the court to "direct" the
parties to stipulate. Mr. Fox says that what is meant is only that the court can
correct a mistake and so can the parties, by stipulation. He prefers the old version.

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 17

I. General Summary of Public Comments on Rule 17

There was only one comment on Rule 17. It supports the change to 17(b) that
pennits an agency to file less than the entire record even when the parties do not agree
about which parts should be filed.

II. Summary of Individual Comments on Rule 17

1. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the change to 17(b) that permits an agency to file less
than the entire record even when the parties do not file a stipulation designating
which parts of the record should be forwarded. (

Gap Report

No post-publication changes recommended.

(T
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Comments on Proposed Amendments to Rule 18

I. General Summary of Public Comments on Rule 18

There was only one comment on Rule 18. The commentator asks whether the
absence of a reference to Rule 8(b) regarding sureties is intended to create a substantive
distinction between Rule 18 and Rule 7, which does contain a reference to 8(b).

I. Summary of Individual Comments on Rule 18

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee notes that unlike Rule 7, subdivision (b) does not reference Rule
8(b) regarding sureties. The committee asks whether a substantive distinction is
intended.

Gap Report

One minor word change is recommended. The last word of (a)(2)(A)(ii) -"actions"-

is changed from plural to singular.
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Comments on Proposed Amendments to Rule 19

None

Gap Report

No post-publication changes recommended.
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M Comments on Proposed Amendments to Rule 20

None

Gap Report

No post-publication changes recommended.

Report to Standing Committee
May 1997

Rules App. A-55



Rule 21 Gu

Comments on Proposed Amendments to Fed. R. App. P. 21

I. General Summary of Public Comments on Rule 21

Three comments on Rule 21 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

All three commentators suggest stylistic revisions. In addition, one of the
commentators suggests a change in the cross-reference in 21(d).

II. Summary of the Individual Comments on Rule 21

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy states that Rule 21 is unclear about whether a district judge can be
a respondent in a mandamus action. The confusion arises from using the verb
"respond" in paragraph (b)(4) when talking about the trial judge. Judge Kennedy
suggests amendment (b)(4) to say either that the trial judge may be invited to
"reply" or "address the petition."

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that there are two places in 21(b)(4) where "trial court
judge" should be "trial-court judge".

Professor Rowe suggests that in 21(c), "of those" at the end of the second line
may be superfluous; and "such application" in the sixth line may be stiff and
would be better written as "such an application".
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3. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

Proposed (b)(5) states: "If briefing or oral argument is required, the clerk must
advise the parties, and when appropriate, the trial court judge or amicus curiae."
The committee states that the provision is ambiguous as to when briefing or oral
argument is "required." The provision also does not give the clerk specific
directions nor is it clear when advisement to the trial-court judge or amicus curiae
is "appropriate." The committee suggests that (b)(5) be amended to read as
follows:

"The court of appeals may invite or order briefing, oral argument, or both
from the parties and the trial court judge and from an amicus curiae. The
clerk must advise the persons to whom the orders and invitations are
directed of the dates by which briefs must be filed and the date of oral
argument."11

Proposed subdivision (d) provides that "[a]ll papers must conform to Rule
32(a)(1)." The committee suggests that the reference should be to Rule 32(c) or
that there be no reference at all and that the scope of Rule 21(d) be limited to the
number of copies required.

Gap Report

Several changes are recommended:
I1. In 21 (b)(4) the phrase indicating that a trial-court judge may "respond" only if

invited to do so by the court of appeals was changed because it might cause
confusion by implying that the trial judge would then be a respondent. The word
"respond" was deleted and changed to say that a trial judge, if invited to do so,
could "address the petition".

2. Minor style changes are recommended:
a. The phrase "trial-court judge" is hyphenated throughout the rule;
b. In (c) the word "An" is inserted at the beginning of the text; the words "of

those" are omitted from the first sentence; and the word "such" is replaced
with "the" in the second sentence.

c. In (d) the word "three" is replaced with the arabic numeral.
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Comments on the Proposed Amendments to Rule 22

I. General Summary of Public Comments on Rule 22' 

Three comments on Rule 22 were received. All three note the inconsistencies
between Rule 22, even as amended by Congress, and the new statutory provisions
governing habeas applications. Even though amendment would require substantive
changes, it may be necessary to make them at this time.

II. Summary of the Individual"Comments on Rule 22 M

1. Honorable Thomas M. Reavley
Senior Circuit Judge
903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavley asks whether Rule 22 should incorporate the new statutory
provisions on successive habeas applications.

2. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes the apparent inconsistencies between the newly amended
statute and the rule.

3. Walter Dellinger
Acting Solicitor General
United States Department of Justice

Solicitor Dellinger recommends that Rule 22 be amended to conform to changes
in the law made by the Anti-Terrorism and Effective Death Penalty Act of 1996.
Specifically, he recommends that Rule 22 be amended as follows:
1. to require a federal prisoner proceeding under § 2255 to obtain a certificate

of appealability;
2. to change the caption of 22(b)(1) so that the term "Certificate of Probable

Cause" is replaced with "Certificate of Appealability;"
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3. to amend 22(b)(3) to provide that a certificate of appealability is not
required when a state or its representative or the United States or its
representative appeals; and

4. to clarify that a district judge may issue a certificate of appealability.

Gap Report

Since the publication of the style packet, Congress amended Rule 22.
It is necessary at this time to work from Rule 22 as it was amended by Congress last year,
rather than from the published text. The existing rule now says:

Rule 22. Habeas Corpus and Section 2255 Proceedings
1 (a) Application for the Original Writ. An application for a
2 writ of habeas corpus shall be made to the appropriate
3 district court. If application is made to a circuit judge, the
4 application shall be transferred to the appropriate district
5 court. If an application is made to or transferred to the
6 district court and denied, renewal of the application before a
7 circuit judge shall not be permitted. The applicant may,
8 pursuant to section 2253 of title 28, United States Code,
9 appeal to the appropriate court of appeals from the order of

10 the district court denying the writ.
11 (b) Certificate of Appealability. In a habeas corpus proceeding
12 in which the detention complained of arises out of process
13 issued by a State court, an appeal by the applicant for the writ
14 may not proceed unless a district or a circuit judge issues a
15 certificate of appealability pursuant to section 2253(c) of
16 - Title 28, United States Code. If an appeal is taken by the
17 applicant, the district judge who rendered the judgment shall
18 either issue a certificate of appeaability or state the reasons
19 why such a certificate should not issue. The certificate or the
20 statement shall be forwarded to the court of appeals with the
21 notice iof appeal and file of the proceedings in the district
22 court. If the district judge has denied the certificate, the
23 applicant for the writ may then request issuance of the
24 certificate by a circuit judge. If such a request is addressed to
25 the court of appeals, it shall be deemed addressed to the
26 judges thereof and shall be considered by a circuit judge or
27 judges as the court deems appropriate. If no express request
28 for a certificate is filed, the notice of appeal shall be deemed
29 to constitute a request addressed to the judges of the court of
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30 appeals. If an appeal is taken by a State or its representative,
31 a certificate of appealability is not required.

Although the "marked" version of the published rule is available for your reference, it is
probably easier to use the "marked" version of the Congressionally amended rule. It is
included in the same section of the report at pages 62A through 62D.

Several changes to the Congressionally amended rule are recommended:
1 . In subdivision (a), the last word is changed from "writ" to "application". The

district court order'denies the "application" not the "writ". The other
recommended changes are stylistic. "Shall" is changed to "must" wherever it
appears. The third sentence is changed to active voice. The fourth sentence is
amended by': , I
a. changing "pursuant to section 2253 of tihle 28, United States Code" to

"under 28 U.S.C. § 2253";
b. the word "appropriate" is deleted; and,
c. the phrase "order of the district court" is changed to "district court's

order".l
2. In Subdivision (b) three substantive changes are made:

a. It is made applicable to § 2255 proceedings. This brings the rule into
conformity with 28 U.S.C` § 2253 as amended by the Anti-Terrorism and
Effective Death PenaltyAct of 1996.

b. The rule states that a certificate of appealability may be issued by a "circuit
justice pria circuit or district judge.' The reference to the circuit justice is
added; this change also brings the rule into conformity with section 2253.
The language continues to state tat ini addition to the circuit justice, both
a circuit and a district judge may issue a certificate of appealability. The
language of section 22531 is ambiguous; it states that a certificate of
appealability may be issued by "'* circuit j'utice or judge." Since the
enactment of the, Anti-Terrorism and Effective Death Penalty Act, three
circuitg haveheld that both district and circuit judges, as well as the circuit
justice, ma~ issue a certificate of appealability. The amended language is
consistent with those decisions. i

c. Since the rule applies to §b2255 proceedings, the rule is amended to
provide that when the United States or its representative appeals, a
certificate of appealability is not required.

3. In addition several style changes are made in subdivision (b):
a. It is divided into three subparagraphs.
b. The second and third sentences in (b)(1) are changed from passive to

active voice. I I a

c. Minor word changes ares made to make the style consistent with the rest of
the rules.
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Comments on Proposed Amendments to Rule 23

I. General Summary of Public Comments on Rule 23

Only one comment on Rule 23 was received. The comment merely notes a
typographic error in the Committee Note.

II. Summary of Individual Comments on Rule 23

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360

v Durham, North Carolina 27708-0360

There is a typographical error in the third line of the last paragraph of the note.
The "it" should be "its."

Gap Report

The only post-publication change recommended is correction of the typographical error in
the Committee Note.
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Comments on Proposed Amendments to Rule 24

There were no public comments.

Gap Report

The term "prescribed in" is changed to "prescribed by" at two placed in (a)(5). This
makes (a)(5) consistent with 24(b).
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Comments on Proposed Amendments to Rule 25

I. General Summary of Public Comments on Rule 25

Three comments on Rule 25 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

One commentator states that changing (a)(2)(B)(ii) from "3 calendar days" to "3
J days" does not make it clear that Saturdays, Sundays, and legal holidays are not counted.

The commentator suggests further clarification.

One commentator opposes the change in (a)(2)(C) that would require an inmate to
use a prison's mail system that is designed specifically for legal mail, if one exists.

One commentator states that 25(c) creates an incoherent standard for determining
what method must be used to serve papers on an opposing party. Another commentator
recommends that 25(c) be amended to delete the term "calendar days" so that the
provisions of Rule 26 (under which weekends and legal holidays are not counted for any
time period less than 7 days) apply to the service by commercial carrier.

One commentator suggests extending the "mailbox rule" to petitions for
rehearing. Because this change would be a new substantive amendment, it is
inappropriate to make at this stage and the Advisory Committee should consider whether
the suggestion should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 25

1 . Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The committee states that 25(c) creates an incoherent standard for determining
what method must be used to serve papers on an opposing party.
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2. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The proposed amendment to 25(a)(2)(B)(ii) deletes the word "calendar" for
purposes of determining whether a brief or appendix is timely filed with the court
when it is dispatched to a commercial carrier for delivery to the court. The
deletion invokes the provisions of Rule 26 under which Saturdays, Sundays and
legal holidays are not counted for any time period less than 7 days. The
committee recommends that a similar deletion of the "calendar days" requirement
be made for purposes of service on counsel under Rule,25(c).

3. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee believes that simply changing (a)(2)(B)(ii) from "3 calendar days"
to "3 days" does not make it clear that Saturdays, Sundays, and legal holidays are
not counted. To make it clear, the committee recommends that the rule refer to "3
court days", with a definition of "court day," or that the phrase be "within 3 days,
excluding Saturdays, Sundays, and legal holidays."

The committee suggests that the mailbox rule should be extended to petitions for
rehearing.

With regard to (a)(2)(C) the committee opposes requiring an inmate to use the
legal mail system. (It opposes the parallel change in Rule 4.)

Gap Report

Only one post-publication change is recommended. The version of Rule 25(a)(2)(B)(ii)
that became effective on December 1, 1996, said that a brief or appendix would be timely
filed "if on or before the last day for filing, it is . .. dispatched to the clerk for delivery
within 3 calendar days by a third-party commercial carrier." (Emphasis added.) The
restyled version suggested that the word "calendar" be deleted. The Advisory Committee
decided to reinsert the word "calendar" because under Rule 26(a)(2), the 3-day period
could become 6 days if a document is dispatched on a Friday before a 3-day weekend.
The omission of the word "calendar" had been motivated by a fear that it could be
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difficult on a Friday preceding a three-day weekend to get a commercial carrier to commit
to delivery to the court within 3 calendar days, i.e., to delivery when the court is closed.
Rule 26(a)(3) should cure that problem. Rule 26(a)(3) says that the last day of a period is
not counted if it is a Saturday, Sunday, or legal holiday.

The Committee Note is amended to make it consistent with the change in the text
of the rule.
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Comments on the Proposed Amendments to Rule 26

I. General Summary of Public Comments on Rule 26

Three comments on Rule 26 were received.

None of the commentators expressed either general approval or disapproval of the
proposed amendments; instead, they offered comments on specific provisions.

One commentator believes that the (b)(1) cross-reference to Rule 4 is a useful, but
substantive, amendment. As a substantive amendment, the Committee Note should
mention it.

One commentator suggests retaining language in (a) that makes it clear that if the
last day of a time period is a weekend, holiday, or day on which the clerk's office is
inaccessible, "the period runs until the end of the next day which is not one of the
aforementioned days."

One commentator recommends creating consistency between the Civil and
Appellate Rules concerning the computation of time. (This commentator made the same
recommendation when commenting on Rule 4.) Because this change would be a new
substantive amendment, it is inappropriate to make at this stage and the Advisory
Committee should consider whether the suggestion should be placed on the agenda for
future consideration.

II. Summary of Individual Comments on Rule 26

1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox says that the parenthetical reference in 26(b)(1) to Rule 4 is useful but is
a somewhat substantive clarification of the interplay between the two rules and
the Committee Note should point it out.

Mr. Fox also notes that the "petition for allowance" presently found in 26(b) has
been dropped. He also notes that 26(b)(1) now reads in part "a petition for
permission or leave to appeal." Because the previous version just referred to
"permission to appeal" he asks what "or leave" adds.
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2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

As with Rule 4, the committee recommends creating consistency between the
Civil and Appellate Rules concerning the computation of time.

3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes (with neither approval nor disapproval) that (a) extends
application of the national rule on computing time to "any local rule." The
commentator also notes that subdivision (a) no longer includes language making it
clear that if the last day of a time period is a weekend, holiday, or day on which
the clerk's office is inaccessible "the period runs until the end of the next day
which is not one of the aforementioned days." The commentator suggests
retaining that language because it adds clarity.

Gap Report

One post-publication change is recommended. Rule 26(a)(2) is amended so that when a
period is "stated in calendar days," Saturdays, Sundays, and legal holidays are not
excluded for purposes of computing time. The Committee Note is amended to discuss
this change.
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Comments on Proposed Amendments to Rule 26.1

None

Gap Report

1. The only post-publication change is to substitute the arabic numeral for the word
"three" in subdivision (c) of this rule.

2. The changes noted in subdivision (a) are the result of comments submitted
following the September 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee's post-
publication recommendations, have been not been formally approved by the
Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to (
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report probably is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Comiittee Note is inserted into the "marked" and "clean" rules
portions of this report. There are minor changes in the Committee Note to make it
consistent with the rest of the notes in the style packet.
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public Comments on Rule 26.1

Eleven letters commenting on the proposed amendments were received; the
letter from the A.BA Section of Intellectual Property, however, included separate C
suggestions from two committees so there was a total of 12 commentators. Of the
12, four supported the amendments, none generally opposed the amendments, but
8 suggested revisions.

The comments were as follows:

1. Robert L Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association agrees that recusal will rarely be required based on a judge's
ownership of stock in a litigant's subsidiary or affiliate; but states that 'rarely'
does not mean 'never.' The Association urges that the rule continue to
require disclosure of subsidiaries and affiliates because it does not impose a
significant burden and not requiring it risks adverse reflection on the court's
neutrality when a judge would have elected recusal had the facts been
disclosed.

I
2. Robert S. Belovich, Esquire

5638 Ridge Road
Parma, Ohio 44129

The rule will not assure disclosure of publicly held corporations which may be
a joint venture partner of a party to an appeal, or of a publicly traded
corporation which is a grandparent or great grandparent of a party to an
appeal. He gives as an example a party that is a closely held corporation, the
majority shareholder of which is a corporation formed by a publicly traded
corporation for the purpose of acquiring and holding the majority shares of
the party. The publicly traded corporation's disclosure would not be required
under a strict reading of the rule.
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3. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submitted comments prepared by two of the section's committees:
a. One committee says that the amendments appear reasonable.

b. Another committee says that the proposed deletions from the rule are
well-advised but the committee has two concerns about requiring a party to
disclose any publicly-held company owning 10% or more of the party's stock.
First, it implies that a judge who owns any stock in a company that owns 10%
of the stock in a party should recuse himself or herself; the committee thinks
this over-extends an assumption of disqualification in some circumstances
and that the provisions may prevent a judge from using mutual funds to avoid
the appearance of impropriety. Second, the committee thinks that compliance
with the disclosure requirement could be burdensome and that the burden is
not justified by the indirect and potentially extremely minimal ownership
interests it addresses.

4. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, NI.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky thinks the changes generally make the rule more
comprehensible but questions whether the new rule will generate adequate
information. Substituting 'stockholders that are publicly traded companies"
for 'affihiates' is helpful, but limiting disclosure to stockholders with 10% or
greater interest in the party may cause difficulties in obtaining the requisite
information from a corporate client. Although he does not disagree that a
10% threshold will identify stockholders whose interests are most likely to be
affected by litigation, he thinks it would be easier for the corporation to
simply identify all publicly traded stockholders.
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5. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue
Post Office Box 689
Mattoon, Illinois 61938-0689

Attorney Horsley makes two comments:
a'.'> He suggests that "the rule 'be expanded to require the fling of a

statement by the Chief Executive Officer and by members of the Board
of Directors of the company.

b. He suggests amending lines 23-28 to state: TIf the statement is filed
befored the principal brief, the party shall file an original and at least
three copies,3 unless 'the court requires the filing of a diffefent
reasonable number by local rule or 'by order in a particular case.'

6. Heather Houston, Esquire ',
Gibbs Houston Pauw i
1111 Third Avenue, Suite 1210
Seattle, Washinrglo 98101
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

It is not always clear whether a particular corporation is 'publicly held." The
committee suggests that the rule refer to companies 'that have issued shares
that are traded on exchanges or markets that are regulated by the Securities
and Exchange Commission."

7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadwav
New York, New York 10019-5820

Agrees with eliminating the need to identify a party's subsidiaries or affiliates;
but suggests amending lines 12-14 as follows:
listing anv stockholderfs] that ju [are] publicly held company[ies] and
that owna[ing] 10% or more of the party's stock.'
The changes are intended to make it clear that the rule does not call for
identifying public companies that, collectively might own a total of 10% of
the party's stock.

Even though there are other forms of financial involvement other than 'stock'
that could be effected by a decision for or against a party, e.g. convertible
notes and debentures, Attorney Lacovara says that the difficulties of defining
a broader category of investments and in tracking the identity of the investors
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make the focus on 'stock' reasonable.

Of 8. Don W. Martens, Esquire
President
American Intellectual Property Law Association
2001 Jefferson Davis Highway, Suite 203
Arlington, Virginia 22202

The AIPILA supports the additional requirement of listing owners of more
than 10% of the stock of the party to the appeal, but it questions the need to
delete the identification of subsidiaries and affiliates. Although it is unlikely
that a subsidiary or affiliate would be affected by the outcome of the appeal,
it may be and the judges should have that information as well.

-9. Honorable A. Raymond Randolph
Chair, Committee on Codes of Conduct of the
Judicial Conference of the United States
United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

The Committee supports the proposed revisions. Disclosure of only parent
companies and public companies owning more than 10 percent of the party's
stock should be adequate to ensure that the judges are made aware of parties'
corporate affiliations and are able to make informed decisions about the need
to recuse.

10. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Notes only that the proposed amendment brings the Federal Rule in
accordance with its Seventh Circuit analogue.

11. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.
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In addition to the comments submitted during the publication period, Judge
James A. Parker wrote to Judge Logan after last summer's Standing Committee
meeting. He was concerned that Rule 26.1 is too narrow because it deals only with
corporations. Corporations are not the only form of organization that has numerous K

diverse owners. Judge Parker notes by way of example that the rule does not require
a corporation that is a general or limited partner to disclose its interest in a limited
partnership in which a judge may also be a limited partner., Judge Parker
recommends broadening the language of Rule 26.1 to require identification of all
typesl of organizations in which a partymay have an interest that would create a
conflict for a judge., -,

Gap Report on Rule 2617

Changes were made at lines 11 and 12. Mr. Lacovara's suggestion was
adopted so that it is clear the rule applies only when a single corporate stockholder
owns at least 10% of a party's stock' And at line 11, the rule now requires disclosure
of Wall' of a party's parent corporations, rather than "any" parent corporation. The
intent of the change is to require disclosure of grandparent and great-grandparent
corporations. The Committee Note explains that change.

In addition a stylistic change was made in subdivision (c).
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Comments on Proposed Amendments to Fed. R. App. P. 27

I. General Summary of Public Comments on Rule 27

Eight comments on Rule 27 were received.

Two of the commentators express general approval of the proposed amendments;
another lists virtually all of the substantive amendments and expresses approval of them.
None of the commentators expressed general disapproval of the proposed amendments;
instead, they offered comments on specific provisions.

One commentator suggests that (a) should retain the explicit requirement that a
motion must include proof of service."on all other parties."

One commentator suggests amending (a)(2)(B) to permit affidavits, supporting
papers, etc. to be filed after the motion if they are not available at the time of the motion.

One commentator states that 27(a)(3)(A) fails to specify who must give notice,
and to whom, when a procedural order is granted. Another commentator would amend
(a)(3)(A) to provide 21 days for a response to a dispositive motion, but retain the 10-day
limit for all other motions.

One commentator opposes the amendment to (a)(4) that allows a moving party to
file, as of right, a reply to a response to a motion. The commentator states that most
appellate motions are procedural and a reply is neither needed nor desired by the court.
Another commentator supports the amendment because a moving party should have an
opportunity to reply to unexpected arguments made in the opposing party's response, but
the commentator does not believe that it is necessary to permit 1 0-page replies.

One commentator notes that the use of both 1 0-day and 5-day periods'in the same
rule [(a)(3) and (4)] may cause confusion because different methods of computing time
are used for each period. Weekends and holidays are counted for the 1 0-day period. But
they do not count for the 5-day period, making the period in reality never less than 7 days.

One commentator suggests amending (b) to permit appellate commissioners to
rule on procedural motions. Because this change would be a new substantive
amendment, it is inappropriate to make at this stage and the Advisory Committee should
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consider whether the suggestion should be placed on the agenda for future consideration.
Another commentator opposes the change in (b) that provides that timely opposition filed
after a procedural motion is granted does not constitute a request to reconsider and that
such a motion must be filed.

One commentator wants clarity about what is meant by "binding" and would
oppose requiring anything more sophisticated than stapling.

One commentator believes that language changes in (c) shift the emphasis from
the non-finality of a single judge's action and the party's right to have such a ruling
reviewed by a panel of the court, to the court's power to review such actions.

One commentator suggests that Rule 27 use word and character limits rather than
page limits.

II. Summary of Individual Comments on Rule 27

1. Honorable Corneliai G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

The proposed amendments transpose the last sentence of subdivision (c) from
"[t]he action of a single judge may be reviewed by the Court" to "[tihe Court may
review the action of a single judge. Judge Kennedy says that the transposition
places the emphasis on the Court's power rather than on the non-finality of a
single judge's action and the party's right to have the ruling reviewed by a panel
of the court.

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Agrees with the proposed amendments.

Report to Standing Committee
May 1997

Rules App. A-70



Rule 27

3. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The committee states that 27(a)(3)(A) fails to specify who must give notice to
whom before a motion for a procedural order is granted.

4. Richard A. Rossman, Esquire
Pepper, Hamilton & Scheetz
36th Floor, 100 Renaissance Center
Detroit, Michigan 48243-1157
on behalf of State Bar of Michigan, United States Courts Committee

The United States Courts Committee recommends amendment of 27(a)(4) which
allows a moving party to file, as of right, a reply to a response to a motion. The
committee does not believe that routine replies are necessary. Most appellate
motions are procedural in nature and in most cases a reply is neither needed nor
desired by the court. To accommodate the few instances in which a reply would
be appropriate, the committee suggests amending (a)(4) to allow a party to seek
leave of court, within five days after service of the response, to file a reply.

The committee notes that 27(d) requires that a motion be bound, but says that
what is meant by binding is unclear. If stapling is sufficient, the rule should make
that clear. If something more sophisticated is intended, the committee opposes the
requirement because the trouble and expense would be unreasonable especially for
the routine procedural motions that constitute the bulk of appellate motion
practice.

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street >

San Francisco, California 94102-4498

The committee supports the change to (a)(1) which requires motions to be in
writing but permits a court to entertain an oral motion and which does not impact
the use of telephonic motions for extensions to file briefs.

The committee supports the proposed changes to (a)(2) which:
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a. make it clear that appellate motions should consist of one document - no
proposed orders or notices of motion;

b. require that all legal argument be contained in the body of the motion; and
C. require a copy of the lower court's order be appended when the motion

seeks substantive relief.

The committee supports the changes in (a)(3)(4) which:
a. increase the time for filing a response to a motion;
b. make it clear that a motion for a procedural order may be decided before a

response is due; and
c. allow a party to seek affirmative relief in a response and allow a reply.

The committee supports the clarification that a timely response filed after a
motion is granted does not constitute a motion for reconsideration.

The committee supports the format requirements and limitations in subdivision
(d).

The committee also supports the clarification in (e) that there is no right to oral
argument.,,,

6. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020,
Los Angeles, California 90055-2020

The committee suggests amending (a)(2)(B)(iv) to provide:
"In exigent circumstances the court may allow any necessary affidavit,
supporting paper, or copy of trial court order or agency decision to be
served and filed after the motion provided that any necessary missing
document is supplied forthwith as soon as it is available."

The committee notes that (a)(3) uses one time limit (10 days) that does count
weekends and holidays, and another (5 days) that does not. This may cause
confusion that could be remedied by changing Appellate Rule 26 to comport with
Civil Rule 6 or by making the reply time 7 days so that both time periods would
include weekends and holidays. The committee notes that the 5-day deadline is
never less than 7 days and may be more if a holiday intervenes.

The committee suggests that subdivision (b) might, in addition to allowing the
court to authorize its clerk to act in its stead, allow appellate commissioners to
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rule on procedural motions. The committee states that the Ninth Circuit routinely
employs an appellate commissioner to rule on procedural motions.

The committee questions the use of page limits in (d)(2) in light of Rule 32's word
and character limits. The committee suggests that motions should have limits
similar to those in Rule 32 and suggests that the motion and opposition could be
limited to 2/3 the length of a principal brief, and a reply could be limited to 1/3.

7. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator suggests retaining the explicit requirement that a motion must
include proof of service "on all other parties."

The commentator opposes the provision in 27(b) stating that "timely opposition
filed after [a procedural] motion is granted in whole or in part does not constitute
a request to reconsider, vacate, or modify the disposition; a motion requesting that
relief must be filed." That provision is contrary to current ninth circuit practice
and requires the preparation of unnecessary and often redundant filings. The
commentator notes that the court is not required to state whether it acted before it
received and reviewed any response and that will cause confusion and the filing of
unnecessary reconsideration motions.

With regard to (d)(2) the commentator agrees that a moving party should have an
opportunity to reply to unexpected arguments made in the opposing party's
response, but questions whether the 10 pages is unnecessarily generous.
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8. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and the Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937

The section generally agrees with the proposed amendments to the rule but
strongly urges on additional change. The section proposes that the time to
respond to dispositive motions be twenty-one days (rather than ten), but that the
time to respond to other motions would continue to be ten days.

Gap Report

1. Rule 27(a)(3)(A) is amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to await a
response to such a motion, the court must give reasonable notice to the parties
before the court grants the motion.

2. Rule 27(a)(4) is amended by expanding the time for a reply from 5 to 7 days. The
language is also amended to remove the implication that there is an absolute right
to file a reply before the court acts. The introductory phrase, "[tihe moving party
may reply to a response within 5 days" is changed to "[a]ny reply to a response
must be filed within 7 days." Conforming amendments are made to the
Committee Note.

3. In (d)(1)(A), the third sentence is changed from "[t]he paper must be opaque,
unglazed paper" to "[t]he paper must be opaque and unglazed."

4. The Committee Note to subdivision (d) is amended to say that spiral binding and
stapling satisfy the binding requirement.

l~~~~~
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Comments on Proposed Amendment to Fed. R. App. P. 28

I. General Summary of Public Comments on Rule 28

Seven comments on Rule 28 were received.

Three commentator express general approval of the amendments; one of them
however, suggests clarification on one point. None of the commentators express general
disapproval of the amendments.

One commentator suggests that the table of authorities should authorize the use of
passim when an authority is cited throughout the brief.

One commentator says it is a mistake for (a) to require that the description of the
proceedings in the court or agency below precede the description of the facts of the case.
The commentator suggests that the rule leave the order of these two sections to the
judgment of counsel.

One commentator suggests that (a)(5) should not require a summary of argument
if the argument is relatively short.

One commentator suggests that (j) should be amended so that the letter
referencing new authorities can include a brief explanation of the new authority and a
statement of its significance. Another commentator suggests requiring that a copy of the
case be attached to the letter.

One commentator suggests making it clear that in completing the certification,
counsel may rely on the counting provision of the particular software used to prepare the
brief.

One commentator makes stylistic suggestions.

Report to Standing Committee
May 1997

Rules App. A-75



Rule 28

II. Summary of the Individual Comments on Rule 28

1. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box'1715
Helena, Montana 59624-1715

Mr. Waterman agrees with the proposed amendments.

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North' Carolina 27708-0360

Professor Rowe questions the use of bullets in 28(e). He notes that unlike
6(b)(2)(B)(iii), the use of bullets in 28(e) is not undertaken because the sub-sub-
part has already been extended too far. He further notes that because the bullets
introduce a list of examples, they seem appropriate.

Professor Rowe asks whether "reserved" new Rule 28(g) should include a cross-
reference to Rule 32 so that it is not necessary to'look to the Committee Note to
ascertain where the length restrictions are now located.

3. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Rule 28(a)(3) continues the present requirement of a table of authorities with
reference to the pages where the authorities are cited. Mr. Goodman suggests
authorizing the use of passim when an authority is cited throughout the brief.

Rule 28(j) maintains the rule that a letter citing supplemental authorities may not
include argument, and may only reference arguments in the brief or that were
made orally to which the new authority is pertinent. Mr. Goodman states that
the relevance of the new authority is not always immediately obvious and,
therefore, it would be better to permit a brief explanation of the new authority
and a statement of its significance.
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4. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Regarding (a)(4), (6), and (7) Public Citizen says it is a mistake to require that
the description of the proceedings in the court or agency below must always
precede the description of the facts of the case. Public Citizen says that it is
usually better to discuss the facts first which allows the "proceedings below"
section to describe not only the procedural context of the rulings below but also
the reasoning of those decisions. The suggestion is that the rule leave the order
of these two sections to the judgment of counsel.

Regarding (a)(5) Public Citizens suggests that a summary of argument is
unnecessary if the argument is relatively short. The D.C. Circuit requires a
summary only if the argument section exceeds 15 printed or 20 typed pages.
Public Citizen suggests amending the rule to include such an exception.

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the changes necessary to make Rule 28 consistent with
Rule 32.

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator asks whether it would be helpful to the court to require a
party who submits a letter citing supplemental authorities to include a copy of
the cases.
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7. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and the Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937

The section generally agrees with the proposed revisions of Rule 28 but says
that the requirement that a brief be accompanied by a certification of
compliance, unless it falls within one of the 'safe harbors,' needs clarification.
If the certification requirement is retained, it must be made clear that counsel
may rely; on the counting',provisions of the particular software used to prepare
the brief.

Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 29

I. General Summary of Public Comments on Rule 29

Three comments on Rule 29 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator opposes limiting an amicus brief to one-half the length of a
party's principal brief.

One commentator suggests amending the rule to permit a state agency or state
officer to file an amicus brief without consent of the parties or leave of court. Because
this change would be a new substantive amendment, it is inappropriate to make at this
stage and the Advisory Committee should consider whether the suggestion should be
placed on the agenda for future consideration.

One commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 29

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that a comma be placed after 'Commonwealth' in the
third line to maintain parallelism with the comma after 'agency' in the second
line.

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee opposes limiting an amicus brief to one-half the length of a
party's principal brief. An amicus brief is needed when a party inadequately
addresses an issue or fails to analyze the broader impact of a position. Limiting
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amicus input thwarts the ultimate goal of assisting the court by presentation of t

alternative viewpoints.

3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding. the comments of individual members of the Ninth Circuit Advisory
Commnittee)

The commentator suggests that the Advisory Committee consider amending the
rule to provide that a state agency or state officer has a right to file an amicus
brief without first obtaining consent of the parties or leave of court.

Gap Report

1. There is only one post-publication substantive change. In (c)(3), language is
added that requires an amicus to state the source of its authority to file. There
are two other minor post-publication changes. In the second sentence of (e), the
phrase G[a]n amicus curiae who does not support either party" is changed to
"[a]n amicus curiae that does not support either party". In subdivision (f) the
phrase 'an amicus curiae may not file" is changed to 'an amicus curiae is not
entitled to file".

All other changes noted throughout the rule are the result of comments
submitted following the September 1995 publication of this rule. The
amendments suggested in the September 1995 publication, and the Advisory
Committee's post-publication recommendations, have been not been formally
approved by the Standing Committee (although a straw vote taken in June 1996
disclosed no opposition to them) and the changes were not forwarded to the
Judicial Conference. The Advisory Committee chose to delay forwarding the
changes until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.
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3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the "marked' and 'clean"
rules portions of this report. There are minor changes in the Committee Note
that make it consistent with the rest of the notes in the style packet.
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Public Comments on Rule 29

Fifteen letters commenting on proposed Rule 29 were submitted. Two of the
letters contained separate suggestions from two persons or committees so there was
a total of 17 commentators. Of the 17 commentators, none genyerally opposed the
amendments; 3 supported the amendments without reservation; 13 suggested
revisions; and 1 made no'substantive comment.

The comments were as follows:

1. Chicago Council of Lawyers
One Quincy Court Building
Suite 800
220 S. State Street
Chicago, Ilinois 60604

The Council generally agrees with the proposed amendment but suggests
amending subpart (d) so that the court has discretion to permit a longer brieL
The Council suggests that (d) should read as follows:

An amicus brief may be. no longer than one-half the maximum length
of a party's principal brief unless the Court grants the arnicus leave to
file a longer brief for good cause.

2. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submits comments from two of the section's committees:

One committee makes no substantive- comment
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Another committee offers several suggestions:
a. that the District of Columbia should be added to the list of entities

allowed to file an amicus brief without consent;
b. insert the word 'or' at the end of subparagraph (a)(1), for clarity,
c. the rule should not require submission of the brief along with a motion

for leave to file, instead the rule should require that the motion
concisely state the arguments that will be made in the brief;

d. the late filing of an amicus brief should be permitted by stipulation of
all parties;

e. subparagraph (t) is unclear, it may leave ambiguity as to whether an
anicus may request leave to file a reply,

L an amicus should be allowed to participate in oral argument if the
party supported grants a portion of that party's allotted time to the
amicus and the court is so informed.

3. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofineister forwarded the comments to two different persons.

a. Sydney Powell, Esquire, the Chair of Appellate Law and Trial Practice
Committee of the Federal Litigation Section. Attorney Powell
suggests:

It would be simpler to limit an amicus brief to 25 pages rather
than 'no more than one-half the maximum length of a party's principal
brief." Currently it is not clear if 'maximum' means maximum length
"allowed' for a party's principal brief. She further notes that if a party
is granted permission to file a longer brief, the rule appears to give the
amicus one-half the expanded length. In which case, what happens if
there are two appellants and one is allowed additional pages and the
other is not? What happens when permission to file a longer brief is
granted to the party very close to or contemporaneous with the
deadline for filing the party's brief?
* It would be better to allow the filing of the motion and the brief
within 15 days after the filing of the principal brief of the party whose
position as to affirmance or reversal the arnicus brief will support. The
amicus can make an informed decision regarding whether it supports
either party and can avoid repetition of the party's arguments. Ms.
Powell concedes that special provision would need to be made to allow
an appellant to respond to a brief in support of an appellee.

Repor to Sanding Committe
June x 19%9

Rules App. A-81 c



Rule 29

b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section of the Federal Bar Association. Mr. Laponsky
supports the amendments including specifically the requirement that
the brief be submitted with the motion and the limit on the length of
the brief

4. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue
Post Office Box 689
Mattoon, Illinois 61938-0689

Attorney Horsley suggests that the language at lines 53-55 be made mandatory
so that a summary of argument is required, not optional.

S. Heather Houston, Esquire
Gibbs Houston Pauw
1111 Third Avenue, Suite 1210
Seattle, Washington 98101
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

The committee agrees that an amicus brief is most helpful when it does not
unnecessarily repeat the arguments and authorities relied upon by the parties.
But in order to avoid such repetition, an amicus must be familiar with the
party's arguments and authorities well before the time the amicus must file its
brief.
* Because the proposed rule requires an amicus to file its brief at the

same time as the party being supported, an-amicus will rarely have an
adequate opportunity to review the party's brief before filing its own.

* In addition to the fact that a draft of the party's brief may not be
available until a few davs before the filing deadline, the party being
supported is not always willing to cooperate with the amicus. If the
arnicus does not support the position of either party, the amicus brief
is due within the time allowed the appellant. An amicus who does not
support either party is especially unlikely to receive the cooperation of
the parties' counsel and the amicus cannot possibly be confident that
it is not repeating the respondent's arguments.

The committee recommends that the brief of an amicus curiae be due within
the time that a reply brief may be filed. The amicus would have an
opportunity to review the parties' principal briefs. If a party believes
additional briefing is necessary to respond to an amicus, a motion for leave
to file such a brief should be permitted.
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Alternatively the committee suggests:
a. Before the appellant's brief is due, an amicus should be permitted to

file a motion for leave to file a brief and the motion need not be i>
accompanied by the brief If the brief does not accompany the motion, k
the amicus must indicate whether any' of the parties have consented to
the participation of the amicus and, if any have consented, the amicus
must describe the information it has received from the parties
regarding their arguments. The amicus also must state whether it has
had an adequate opportunity to review the parties' arguments in the
trial court and how much time it needs to prepare its brief Based on
that information, the court Wi set a deadine for t the amicus to file its
brief

b. If an amicus supports neither party, it may file its brief within the time
allowed the respondent. If an amicus needs more time to prepare an
adequate brief, it may file a motion without the brief and explain why
it requires more time. If the parties have consented, the court will
determine only whether the extra time will be allowed; if they have
not, the court will rule on the motion for leave to file as well as on the
request for extra time.

6. Miriam A. Krinsky, Esquire
Assistant United States Attornev
United"States Courthouse
312 North Spring Street
Los Angeles, California 90012

Opposes the requirement that a motion for leave to file an amicus brief be
accompanied by the brief; the requirement puts the parties and the court in
the uncomfortable position of having to disregard the substance of the brief
if the request is denied.

If that provision is not changed, she suaaests that (e) be amended to require
the court to promptly decide the request so that the opposing party is able to
respond in its later brief to the' arguments made in the amicus brief

She also suggests that the rule provide for the filing of a short responsive brief
if ani amicus brief is filed in opposition to a request for rehearing en banc.
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7. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal
Defense Lawyers, Committee On Rules of Procedure

1627 K Street, N.W.
Washington, D.C 20006

The Association makes three suggestions:
a. It opposes limiting an amicus brief to 25 pages under present rules, or

20-22 pages under pending proposals. The Association files amicus
briefs for three reasons:
i) to show the flag, such briefs are rare and may be quite short;
ii) when an issue in the case has important ramifications beyond
the facts of the particular party's situation; and
iii) when the issue is a good one but the association knows, or
suspects, that the skills of the lawyer on the case are not really up to
the task, in such cases the Association files an entire shadow' brief
with a full statement of the case and parallel argument.
The Association believes that an amicus brief of the third variety can
be very helpful to the court and can correct the defects in our
adversary process that occasionally result from a mismatch of ability
between counseL, where important rights hinging on the resolution of
difficult issues are at stake.' (But in such cases the Association would
not be, inclined to state for the record the real reason it feels the need
to file.) Briefs in the latter two categories often demand more than 25
pages to fulfill their mission.
The Association prefers that an amicus have the same limitations as
a party but if something shorter is thought to be necessary, it urges a
rule in the *g8ko range so that an amicus has about 35 pages when
the prs imit is 50.

b. Consent of parties. NACDL suggests that a -representation by amicus
counsel located and clearly labeled within the brief itself, that the
parties have authorized counsel to state that they consent to the filing
should be sufficient.

c. Time for filing. NACDL suggests that the presumptive time fur filing
an amicus brief should be within 10 days after the filing of the
principal brief of the party supported and that the opposing party
should have the normal period of time to respond, measured from the
filing of the amicus brief.
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8. Bert W. Rein, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W.
Washifigton, D.C 20006 K
January 18, 1996
on behalf of 6 attorneys in the firm

They do not oppose the shorter page limits for an amicus brief but note that
there is 'considerable tension between the "emphasis on brevity and non-
repetition, on the one hand, and the requirement that an amicus brief be
submitted within the time allowed for the party being supported, on the
other.", TIey 'assert that it is not Justified' to assume that an amicus is in a
position to coordinate its efforts with the partyit is supporting or that the
amicus Will receive,, an advance copyof the pats' brief well before the filing
date. , &As to the latter, they point out that bmcause appeals often address
unpublished district court, opinions,, even a, diligent arrmicus. mav not lear of
the case untithehebefing schedule ,is underway, making it quite difficult to
complywith a c ntern oraneous filshg reqirement.

They recommend adopting'theF'ifth Circuit's local nile 29.1 under which an
ainicus ,submits its brief

thid'15ays aftert filing of the6principal brief of
Became~~~~I an, mm i i, XC , W] whse ;;positoa,... the'anh:icu's'will ,support-

Becaus FAP1(a) prdvides only 4dy for, an ;appellant to file a reply
brief, they further suggest amending rub 9(e) to, read:

An amicus curiae shaplfle elitcs briief ccompaned by a motion
for filing when necessayi thin 15 days 'ater the filing of the
prcinri b f o ipe spored wen that party is
he appellant, or wathin 7 day after he ling of the principal

brief of the pary eg supported 'when that party is the
appellee.

9. Kent S. Scheidegger, Esquire
Criminal Justice Legal Foundation
2131,L Street
Sacramento, California 95816
on behalf of the Criminal Justice Legal, Foundatior4 the Arnerican Alliance
for Rights and Responsibilities, and the Institute for Justice

The organi7ations make several suggestions:
a. Thev object to limiting the length of an wnicus brief to one-half the

length of a party's principal brief. They argue that in the courts of
appeals amicus briefing is the exception rather than the rule and is
likely to be in cases of greater complexity than average and a 25 page

PRpb to Sanding Caimtinch
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limit will result in routine motions to exceed the liits or in briefs of
reduced usefulness to the courts In circuits such as the Ninth, which
limits a principal brief to 35 pages, an amicus brief will be limited to
even less than 25 pages. They suggest the following:

(d) Length. An amicus brief may be no more
than 35 pages, except by permission of the court
or as specified by local rule.

b. The rule requires written consent of the parties or a motion. With the
decline in professional courtesy, counsel for a party increasingly fail to
return written consent even though they have no particular objection.
The organizations suggest a new subpart (b) with the present. subparts
(b)-(g) redesignated:

(b) Consent by Default. When a party fails to respond
in writing to a written request for consent to file an
amicus brief within two weeks of the request, that party
shall be deemed to have consented. A declaration of
counsel for amicus setting forth the requisite. facts may
accompany the brief in lieu of the written consent.

c. The comment to subdivision (e) implies that an amicus brief may be
permitted in support of a petition for rehearing; that should be
reflected in the body of the rule.

d. The requirement for a formal corporate disclosure statement will very
often be unnecessary. They suggest adding a sentence to Rule 26.1
stating: "If the amicus is a nonprofit corporation with no stockholders,
a statement'to that effect is sufficient,

10. Benjamin G. Shatz, Esquire
Crosby, Heafey, Roach & May
700 South Flower Street, Suite "00
Los Angeles, California 90017
on behalf of the Appellate Courts Committee of the Los Angeles County Bar
Association

The comn ttee opposes limiting the length of an amicus brief to one-half the
length of a party's principal brief. An amicus brief can assist the court by
compensating for a party's inadequate presentation of an issue, by analyzing
the broader impact of a position, and by presenting alternative viewpoints.
That may require more than one-half the length allowed the party.

Report to Sonding Commictte
Juane 20, 19%

Rules App. A-81 h



Rule 29

11. Reagan Wm. Simpson, Esquire
Fulbright & Jaworski
1301 McKininey, Suite 5100
Houston, Texas 77010-3095
on behalf of ,the Tort & Insurance Practice Section (TIPS) of the
American Bar Association,

TIPS opposes three iaspects of the amendments:
a. An ainicus brief should not be required to accompany the motion for

leave to file. Suc la requirement causes a potential amicus to incur
the cost of preparing a~brief before it knows whether it can -be filed.

b. The page limit is too restrictive.
c. TIhe rule shbuld notlban ,any reply bref by an amicus

12. Arthur B. Spitzer, Esquire
Legal Director
American Civil Liberties Union of the National Capital Area
1400 20th Street, N.W.
Washington, D.C, 20036

The ACLU of the National Capital Area makes two suggestions:
a. Consent of parties. The ACLU suggests that the rule be modified to

provide that an amicus brief may be filed if 'it is accompanied by a
written representation that all parties consent." The D.C. Cir. Rule 29
so provides. The ACLU points out that it is not unusual for an amicus -

to become aware of a pending appeal in a court of appeal iust before
briefs are due. It may be difficult to obtain written consents in a very
short time. It is common practice for counsel to represent, in a motion
or notice, that counsel for other parties have consented to a given
matter - for example, an extension of time or a brief exceeding page
limits. If a party's consent to file is misrepresented, the party will have
time to correct the error before the arnicus brief is considered by the
court.

b. Filing brief with motion. The ACLU opposes the requirement that the
proposed amicus brief be presented with the motion for leave to file.
There are two reasons why it is desirable to file the motion for leave
to file in advance of the brief. First, filing a notice (when all parties
consent) or a motion (when-all parties do not consent) in advance
allows all potential amici to become known to each other and allows
the preparation of a joint amicus brief by those on the same side.
That would not be possible if the brief must be filed with the motion.
Second, a potential amicus may know that there will be opposition to
its motion. It is less wasteful to file the motion and obtain the ruling
before writing the brief.

Rcpoa to Sanding Committee
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13. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

The proposed amendments reflect a welcome simplification and unification
of appellate practice. In particular, the statement as to why an amicus brief
is desirable and that the matters asserted are relevant to the case should be
helpful.

14. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Le;gislation and Procedures Committee)

Approves the proposed changes.

15. Hugh F. Young, Jr.
Executive Director
Product Liability Advisory Council
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC supports the effort to establish uniformity in determining the
length of briefs and believes that 25 pages should be sufficient in virtually
every instance. But PLAC points out that the Ninth Circuit limits a party's
principal brief to 35 pages, and the D.C. Circuit limits a principal brief to

12,500 words. PLAC suggests that the rule should make it clear that an
amicus brief may be no more than one-half the maximum length of a principal

brief or 25 pages whichever is longer. Also, if a party is granted permission
to file a longer principal brief, the amicus should automatically be entitled to
one-half of the enlarged length.

PLAC also urges that the rule or Committee Note make it clear that an
amicus mav seek leave to file a longer brief.

Gap Report on Rule 29

In subdivision (a) the District of Columbia was added to the list of entities
allowed to file an ami-cus brief without consent. The suggestion was adopted that a
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statement that all parties have consented to the Mling of the brief should be sufficient
and it is not necessary to file the written consent of all the parties.

Subdivision (c) was amended so that the cover must identify the party K
supported and indicate whether the brief supports affirTance or reversaL In the rareinstance in which the amicus does not support any party, the amicus can simply so
indicate.'

In subdivision (d) the limit on the length of an amicus brief is unchanged
except to provide 1) that permission granted to a party to file a longer brief has no
effect upon the length of an amicus brief, and 2) that a court may grant an amicuspermission to file a longer brief m g

Subdivision (e) was changed permit an amicus to file its brief up to 7 days
after the principal brief of the party being supported is filed.

Subdivision (f) makes it clear that an amicus may request leave to file a reply.

In subdivision (g) the language stating that an amicus will be granted
permission to participate in oral argument 'only for extraordinary reasons" has been
deleted. The change reflects more accurately current practice in which it is not
unusual for a court to permit an amicus to argue when a party is willing to share its
argument time with the amicus.

Stylistic changes also were made.

Rcport to swnding ComminicC
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Comments on Proposed Amendments to Rule 30

I. General Summary of Public Comments on Rule 30

There was only one comment on Rule 30. Rule 31 permits an unrepresented
party who is proceeding in forma pauperis to file only four copies of the party's brief.
Rule 30, however, has no such special provision and requires all parties to file ten
copies of the appendix. The commentator suggests amending Rule 30 so that a party
proceeding in forma pauperis need only file four copies of the appendix.

II. Summary of Individual Comments on Rule 30

1. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen notes that Rule 30 does not limit the number of copies of the
appendix that must be filed by a party proceeding in forma pauperis. In
contrast, only an original and three copies of the brief are required from an
unrepresented party proceeding in forma pauperis. Public Citizen suggests that
Rules 30 and 31(b) should be consistent.

Gap Report

There is one substantive change. Rule 30(a)(3) is amended to make it consistent with
Rule 31(b) so that an unrepresented party proceeding in forma pauperis need only file
four copies of the appendix. There is one style change. In (a)(3), the arabic numeral is
substituted for the word "ten". The Committee Note is amended to reflect the
substantive change.

Report to Standing Committee
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Comments on the Proposed Amendments to Rule 31

I. General Summary of Public Comments on Rule 31

Three comments on'Rule 31 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests that all parties proceeding in forma pauperis,
whether represented by counsel or not, should be required to file only four copies of the
brief and appendix.

Both of the other commentators suggest substantive amendments. One suggests
that a court of appeals should be permitted to 'modify" rather than simply "shorten" the
time for briefs to be filed. The change would permit a court to shift the briefing
schedule. The other commentator suggests that it is no longer necessary to require
service of two copies of a brief on counsel for each party to an appeal. Because both of
these changes would be new substantive amendments, it is inappropriate to make them
at this stage and the Advisory Committee should'consider whether the suggestions
should be placed on the agenda for future consideration.

II. SSummary of Individual Comments on Rule 31

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman suggests that 3 1(a) be amended to permit a court of appeals to
"modify" rather than simply "shorten' the time for briefs to be filed. The
change would permit a court to shift the briefing schedule, as the D.C. Circuit
does (the briefing schedule is determined by the date set for oral argument).

Report to Standing Committee
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2. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Rule 31(b) allows a party proceeding in forma pauperis to file limited copies of
the party's brief only when the party is unrepresented. Public Citizen believes
that the exception should apply to all parties proceeding in forma pauperis.
Lawyers should not be discouraged from representing IFP clients on appeal by
the requirement that the lawyers bear extra out-of-pocket expenses. Public
Citizen notes that this suggestion has particular significance for the appendix
which may be much longer than the brief.

3. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franldin Street
San Francisco, California 94102-4498

Since there is no reason to assume that a party filing a typewritten brief is
necessarily proceeding in forma pauperis, the rule is amended to state what it
means - an unrepresented party proceeding in forma pauperis may file only four
copies of its brief and serve a single copy on each of the parties. The committee
supports the proposed amendment. In addition, it asks whether it continues to
be necessary or appropriate in other instances to require service of two copies of
a brief on counsel for each party to the appeal. The committee suggests that like
the exception for 'typewrittenY briefs, this requirement may be anachronistic.
They urge its amendment.

Gap Report

There are two post-publication changes. First, in subdivision (b), the phrase "unless
the court requires a different number by local rule or by order in a particular case" is
moved to the end of the subdivision and is altered to become a separate, complete
sentence. This change makes it clear that the court's authority to alter the number
applies to unrepresented parties proceeding in forma pauperis. Second, the second
sentence is amended to require an unrepresented party proceeding in forma pauperis to
file 4 legible copies of the brief. The published version said "an original and 3 legible
copies" but that is inconsistent with the first sentence of the rule in which the general
rule requires only the filing of 25 copies and makes no mention of "an original".

Report to Standing Committee
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Comments on Proposed Amendment to Fed. R. App. P. 32

General Summary of Public Comments on Rule 32

Thirteen comments on Rule 32 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests that (a)(2) should establish the color for a petition for
rehearing, or rehearing en banc, for a response to either, and for a supplemental brief.

One commentator suggests that the provision in (a)(3) requiring a brief to be
bound in a manner that permits it to 'lie reasonably flat when open" is unclear about
whether Velo-binding is acceptable and says that either the rule or Committee Note
should list the acceptable and unacceptable methods of binding.

Two commentators say that the typeface requirements in (a)(5) are unduly
detailed and technical. Another specifically objects to the provision in (a)(6) that
forbids the use of bold type for emphasis.

Six commentators object to the complexity of the length limitations in
32(a)(7)(B) and (C).
1. One would retain the current page limits.
2. One would retain the current page limits but would add the proposed limitations

on paper size, line spacing, and type style and size.
3. One would limit principal briefs to 30 pages and reply briefs to 15 pages. He

would, however, retain the limitation on the number of words, characters, and
lines per page and would retain the certificate of compliance required in 7(C).

4. Another objects to counting lines, words, or characters, but admits that some of
his colleagues would prefer a word limit to the current page limit.

5. One commentator focuses upon the variation in word and character counts that
can result from using different word processing software. The commentator also
says that the line limitations for monospaced briefs would result in a shorter
brief than the current rule. The commentator (similarly to 1 and 3 above) would
use a page limitation with margin restrictions, a minimum point size, and
specific acceptable typefaces.

6. One says only that it should be rewritten to be "simpler" and "more
understandable to the practitioner" and so that. it will "facilitate compliance."
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One commentator, however, specifically 'does not oppose" the length limitations
because one would have the option of using either the page limits in (a)(7)(A) or the
type-volume limitations in (a)(7)(B), and because the certificate of compliance is
required only if (a)(7)(B) is used. One commentator is concernedthat the proposed rule
does not state that a party may file a motion to exceed the length limits.

.~~~~~~~

One commentator notes that (a)(7)(B)(i) is not clear about how the word and
character counts interact. The commentator suggests amending the rule to give counsel
the option of complying with either the word or, the character limitation.

One commentator asks whether it is necessary for (a)(7)(B)(ii) to exclude
statements concerning oral argument since no such statements are required.

One commentator says that the certificate of compliance is a -demeaning
obligation." Another says that the rule should make it clear that counsel may rely on
the count provided by the word processing software used to prepare the brief.

Three commentators applaud the provision in 32(d) that requires a court to
accept a brief that conforms to Rule 32. Two of them would urge extensionof the
same principle to Rules, 28 through 31. Another commentator would amend the
language of 32(d) to make it clear in the text of Rule 3Ž that, a local rule or order in a C

particular case may waive but not add to the requirements concerning the form of
documents.

One commentator suggests style revisions.

II. Summary of Individual Comments on Rule 32

1. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman would strike 32(a)(7)(B) and (C) because they are too complex
and impose too great a burden upon court personnel. He would simply limit
principal briefs to not more than 30 pages, and reply briefs to not more than 15
pages. He would retain, however, even for 30-page briefs a limitation on the
number of words, characters, and lines per page and would retain the certificate
required in 7(C).
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2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Rule 32(a)(2) apparently deals only with covers for briefs. Yet (2)(E) refers
twice to 'document" and the Committee Note uses the word 'document" several
times. Rule 32(a)(3) and (a)(4) also use the word 'document." Mr. Fox
suggests that it would be better to avoid using the word document. He notes
that 32(b) covers appendices and 32(c) deals with "other papers."

3. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests changing to the second sentence of 32(d) to:
By local rule or order in a particular case a court of appeals may waive
but not add to the requirements of this rule as to the form of documents.

He believes that this would add clarity so that the 'one direction only" is in the
rule itself rather than only in the Committee Note.

4. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara objects to both the tone and content of Rule 32(a)(7)(B). He
objects to the counting of lines, words, or characters on a page. He believes
that to the extent that lawyers lack the discipline or skill to prepare a concise
brief, the existing page limits - coupled with uniform specification of minimum
type size and margins - are sufficient constraints. He notes, however, that
several of his colleagues would find the word limit preferable to the current
page limit, but none supports the character counting. He also states that the
certificate of compliance is a "demeaning obligation." He states that the
certification requirement elevates the limitations to a status of unique dignity and
significance that they do not deserve. He suggests contrasting the certification
requirement with Civil Rule 11(b) which declares that the act of presenting a
paper to the court constitutes the lawyer's certification that it is a professionally
responsible submission.
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5. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The committee welcomes the provision in 32(d) that requires a court to accept,
without regard to local requirements, a brief that conforms to Rule 32. The
committee applauds the move toward uniformity and urges at a minimum that it
also apply to Rules 28 through 31 which also deal with the form and content of
briefs.

6. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Regarding 32(a)(2) Public Citizen suggests that there be a national rule
establishing the color of a petition for rehearing (or rehearing en banc) and of
the response if one is ordered. It also suggests specifying a color for
supplemental briefs.

Public Citizen objects to the provision in (a)(6) that forbids the use of bold type
for emphasis.

Regarding (a)(7)(B)(i) Public Citizen notes that the rule does not make clear how
the word and character counts interact. Public Citizen suggests amending the
rule to give counsel the option of complying with either the word or the
character limitation.

The currently proposed rules do not require a statement concerning oral
argument and such statements may even be preempted by 32(d). Public Citizen,
therefore, asks why (a)(7)(B)(iii) excludes such a statement from the word
count.

Public Citizen specifically applauds the 32(d) preemption of local rules that
establish format requirements that are more stringent than the national rule.
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7. Francis T. Carr, Esquire
Kenyon & Kenyon
One Broadway
New York, New York 10004

Mr. Carr objects to the 'reduction in page length," the 'type-volume limitation,"
and the certificate of compliance; he prefers page limitations. The other
limitations are too rigid and 'require the attention of a mathematician."

8. John Mollenkamp, Esquire
Blanchard, Robertson, Mitchell & Carter P.C.
P.O. Box 1626
Joplin, Missouri 64802

Mr. Mollenkamp notes that (a)(1)(B) requires text to be reproduced 'with a
clarity that equals or exceeds the output of a laser printer." The rule may soon
be based upon obsolete technology or it may require an unnecessarily high
quality output a laser printer technology improves. He suggests removing any
reference to specific technology, leaving the circuits to designate minimum print
quality by reference to a list of acceptable brands of computer printer or by
designation of a minimum resolution (either of which could be changed more
easily than the federal rules).

9. Richard A. Rossman, Esquire
Pepper, Hamilton & Scheetz
36th Floor, 100 Renaissance Center
Detroit, Michigan 48243-1157
on behalf of State Bar of Michigan, United States Courts Committee

The committee opposes the 32(a)(7) change in length limitations of briefs and
proposes retaining the current 50 and 25-page limits along with the new
proposed limitations on paper size, line spacing, and type style and size. The
committee opposes the word or character limitations because compliance with
them would increase the time and expense of practitioners and of court
enforcement. The rule may stimulate motions to strike by counsel who believe
that their opponents' briefs do not comply; there may be disputes regarding
word counting. Compliance problems may be raised when the deferred
appendix procedure is used or required (as it is in the sixth circuit). When the
final brief with appendix references is completed, changes in word or character
counts may be caused by changes in record references and may cause a final
brief to be out of compliance. The committee believes that the burden will
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outweigh the marginal increase in readability that the rule changes may
promote.

10. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee does not object to the proposed changes regarding reproduction,
covers, binding, paper size, line spacing, and margins. But the committee says
that some of the typeface requirements in 32(a)(6) are unduly detailed. The
committee points specifically to the requirement that a font include serifs, and to
the provision to that permits italics but not underscoring for emphasis.

The committee does not oppose the provisions concerning the length of briefs
because the rule provides the option of using either the page limits in (a)(7)(A)
or the 'type-,volume limitations' in (a)(7)(B), and because a certificate of
compliance is required only if (a)(7)(B) is used.

The committee is concerned that the proposed rule does not state that a party
may file a motion to exceed the length limits. The committee notes that present
Rule 28(g) signals that such motions are permissible by introducing the current
limits with the caveat: "[e]xcept by permission of the court.... "

The committee supports the provision in 32(d) that ensures that a brief that
complies with the national rule can be filed in every circuit.

11. Elizabeth A. Phelan
Holland & Hart,
Post Office Box 8749
Denver, Colorado 80201-8749
(on behalf of the- firm's appellate practice group)

They are concerned that the word, character, and line limitations of proposed
Rule 32(a)(7)(B)(I),will be difficult for the courts to implement, will cause
confusion for counsel, and will permit the gamesmanship the Advisory
Committee is seeking to preclude. They believe that the problems created by
the limitations far outweigh the benefits.

They cite as an example the fact that a 50-page brief counted using WordPerfect
5.1 showed 13,381 words, but the same brief counted using Word for Windows
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7.0 had 14,068 words -- a 687-word difference.' The difference arises from the
way the two different software packages count punctuation and numbers. They
predict that practitioners may write briefs in a manner that produces the lowest
possible word count (e.g. using numerical symbols rather than words for
numbers) and use software that yields the lowest word count, and that software
companies will design their word-counting functions accordingly. All of which
would, in their opinion, eventually render the certificate required by 32(a)(7)(C)
of dubious value.

They have similar concerns about character counting. They found that the same
software package yielded different character counts depending on the typeface
used.

They find the line limitation for monospaced briefs also troubling. They assert
that 1,300 lines -- 26 per page in a 50-page brief -- is actually a shorter brief
than now permitted. A brief that complies with current Rule 32(a) may have 28
lines of double-spaced text.

They also oppose the safe-harbor provision because it limits briefs to 30 pages.
They believe that it will seldom, if ever, present a viable alternative.

They propose that Rule 32(a) be amended to limit the length of briefs by:
1. using a page limitations and margin restrictions;
2. specifying a minimum point size; and
3. specifying acceptable typefaces for briefs.
If the point size remains at 14 point, they assert that the page limitation will
need to be greater than 50 to avoid reducing the overall length limitation.

12. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

With regard to the (a)(3) requirement that a brief be bound so that it "permits the
document to lie reasonably flat when open" the committee is concerned about
Velo-Binding and the fact that what is 'reasonably flat" may be in the eye of the
beholder. The rule is not clear about whether Velo-Binding is acceptable. The
committee suggests that either the rule, or the Committee Note should list the
acceptable and unacceptable methods of binding.
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13. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and the Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor

1,Washington, D.C., 20005-5937

The sectionwstates that the proposed provisions concerning the length of briefs
are 'overly detailed and confusing." The section points to use of, terms such as
"serifs" and "sans-serif" type, 'plain roman" type, and to the provision requiring
that text clarity must !"equal or exceed the output of a laser printer." The section
suggests that the rule~ibe rewritten 'to be simpler, to address the issues of
legibility and brief length in a way that is more understandable to the
practitioner, and written in a way to facilitate compliance."

The section also states that the if certification of compliance is retained, the rule
should be'clarified ito ensure that-counsel may rely on the count provided by the
software utilized to prepare the brief because the count mechanisms of various
programs are not uniform.

Gap Report

Several substantive amendments are recommended.
1. The typeface provision in (a)(5)(A) is simplified by deleting the provision

allowing footnotes to be in 12 point type.
2. The type style provision in (a)(6) is simplified by deleting the restrictions on the

use of boldface and all capitals. The first sentence of that paragraph is amended
to say that both italics and boldface may be used for emphasis.

3. The type-volume limitations in (a)(7)(B)(i) are simplified in two ways:
a. The character counting method is deleted because some word processing

programs treat spaces and punctuation as characters while other
programs do not.

b. The limitation on the average number of words (or characters) per page
is deleted. If the word counting method is used, the motivation to crowd
too much material onto a page is elirainated.

There are conforming amendments in (a)(7)(B)(iii) and (a)(7)(C).

Several style changes are recommended.
a. In the title of the rule, the words 'Brief' and "Appendix" are made plural.
b. Throughout subdivision (a) the word "brief' is substituted for the word

'document".
c. In (a)(4), the arabic numeral is substituted for the word "two".
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Conforming amendments are made in the Committee Note. The Committee Note is
also expanded to provide more explanatory information and examples concerning
typefaces and type styles.
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Comments on Proposed Amendments to Rule 33

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 34

I. General Summary of Public Comments on Rule 34

Five comments on Rule 34 were submitted.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Three commentators would omit the first sentence of (a). One commentator
does so because the sentence invites parties to volunteer statements concerning the need
for oral argument. The others do so because the new language may undercut the
presumption in favor of oral argument.

One commentator would omit the third exception because the first two provide
sufficient, but not excessive, flexibility to dispense with oral argument.

Two commentators object to deleting the word 'recently' from (a)(2). The
commentators believe that the change may cause an undesirable substantive change
because it may permit courts of appeals to further restrict oral argument. A third
commentator supports deleting the word "recently" but says that it may be a substantive
change and should be noted as such in the Committee Note.

One commentator says that the court should be required to inform the parties
when the court decides to submit a matter without oral argument and that the parties
should, thereafter, be permitted to explain why oral argument should be permitted.

II. Summary of Individual Comments on Rule 34

1. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests omitting the first sentence or placing it after (a)(3) and
revising it to state:

by local rule or order in a particular case a court of appeals may allow
the parties to file a statement explaining why oral argument should be
permitted.

He notes that the published first sentence invites parties to volunteer statements
concerning the need for oral argument and that they might become routine. The
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redraft would leave it to each circuit to decide whether it wants such statements,
but because Rule 2 empowers the circuits to do so, Mr. Fleischer would simply
omit the first sentence.

2. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests deleting the third exception - that 'the facts and legal
arguments are adequately presented in the briefs and record, and the decisional
processwould not be significantly aided by oral argument." The first two
exceptions provide sufficient, but not excessive, flexibility to dispense with oral
argument.

Mr. Lacovara suggests dropping the new introductory sentence to 34(a): 'Any
party may file a statement explaining why oral argument should be permitted.'
He thinks that the new language poses the risk of undercutting the presumption
in favor of oral argument. The language suggests that the parties have the
burden of persuasion to show that oral'argument should be permitted, which
flies in the face of the existing rule that requires the court to afford oral
argument unless the panel finds that one of the criteria exists for dispensing with
argument. Anything short of full-scale discussion of the need would also be
meaningless rote. As an alternative, he suggests a procedure by which counsel
could respond to a tentative decision of the panel to dispense with oral
argument.

3. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

Present 34(a)(2) permits a court of appeals to dispense with oral argument if the
'dispositive issue or set of issues has been recently authoritatively decided."
The amended rule deletes the word "recently." The committee believes this may
work an undesirable substantive change in that it may permit courts of appeals
to further restrict oral argument.

The committee supports, however, the elimination of references to local rules,
however, because it supports a national standard governing the availability or
oral argument.
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4. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee is concerned that the statement in proposed subdivision (a) that
"[any party may file a statement explaining why oral argument should be
permitted," could be read to impose the burden on parties to affirmatively
request oral argument. The committee suggests deleting that sentence and
beginning (a) with the statement, "Oral argument must be allowed in every case
unless . .. "

The committee also says that the rule should require a court to inform the
parties when the court decides to submit a matter without oral argument; the
rule also should allow, after such notice has been given, the parties to request
that oral argument be permitted nonetheless. Specifically, the committee
suggests that the following language be added to (a) or (b):

'When a case has been classified by the court for submission without
oral argument, the Circuit Clerk must give the parties written notice of
such action. The parties may within 10 days from the date of the Circuit
Clerk's letter file a statement explaining why oral argument should be
permitted."

The Committee also is concerned that deletion of the word "recently" from (a)(2)
may allow a court to forego oral argument whenever the issue at hand has
previously been decided - no matter how many years ago.

5. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator says that deleting the word "recently" from (a)(2) is
appropriate, but that it may be substantive and amendment of the Committee
Note should be considered.
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Gap Report

The Advisory Committee recommends dividing subdivision (a) into two separate
paragraphs. The first paragraph deals with a party's statement regarding oral
argument. The second paragraph deals with standards for granting oral argument. A
change is recommended in paragraph (a)(1). The change permits a court to require by
local ~rule that a party file, a statement, explaining why oral argument should, or need
not, be permitted.,,a,, ,
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Comments on the Proposed Amendments to Rule 35

I. General Summary of Public Comments on Rule 35

Four comments on Rule 35 were submitted.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator recommends that the Advisory Committee amend Rules 35
and 40. to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Committee urge the Supreme Court to amend its rules so that it is
clear that the filing of a petition for rehearing en banc tolls the time for filing a petition
for certiorari.

One commentator notes that because a petition for rehearing en banc will
suspend the finality of the court's judgment, the petition must come to some kind of
formal closure. If requiring routine votes is impracticable, the commentator suggests
that the rule instruct the clerk to enter an order denying the petition when the petition
for panel rehearing is denied, if there is one, or at the end of some defined period
unless a judge has called for a vote on the petition.

Two commentators suggest stylistic changes.

II. Summary of Individual Comments on Rule 35

1 . Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman says that the reference in the last sentence of 35(f) to "those
judges" is ambiguous and could be construed to refer only to the judges on the
panel rather than to any of the judges who received the petition.
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2. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Rule 35(f) retains the existing principle that a vote is not required when a party
seeks a hearing or rehearing en banc. Mr. Lacovara suggests that such passivity
may no longer work in light of the amendments that would treat en banc
requests as ,petitions." Because such a petition will suspend the finality of the
court's Judgment for various purposes and the mandate will not issue until 7
days after entry of an order denying a petition, a petition for rehearing en banc
must come to some kind of formal closure. He suggests that if requiring routine
votes would not be practical, the petition could be treated as denied when panel
rehearing is denied, or if no panel rehearing is sought, the rule could instruct the
clerk to enter an order denying the petition at the end of a defined period
(perhaps 21 days) unless a judge has called for a vote.

3. Paul Alan Levy, Esquire
Public Citizen ILitigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen recommends that the Advisory Committee amend Rules 35 and
40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Advisory Committee urge the Supreme Court to amend its
rules so that it is clear that the filing of a petition for rehearing en banc tolls the
time for filing a petition for certiorari.

4. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator suggests amending (b)(1)(B) as follows:
'the proceeding involves one or more questions of exceptional
importance, each of which must be eencise stated concisely."
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Gap Report

1. There is one substantive post-publication change and three minor post-
publication language changes. The substantive change is in subdivision (f)
which governs voting on petitions for en banc hearing or rehearing. The first
sentence, which instructs the clerk to distribute the petition, is deleted. Which
judges should receive a copy of a petition is a matter of internal concern to the
court and need not be in a rule. The second sentence deals with "calling" for a
vote on a petition. The language approved by the Standing Committee last June
was: 'But a vote need not be taken-to determine whether the case will be heard
or reheard en banc unless a judge requests a vote." Minor word changes are
recommended in that sentence so that it will say: 'A vote need not be taken to
determine whether the case will be heard or reheard en banc unless a judge calls
for a vote."

The three additional minor language changes are recommended:
a. In paragraph (b)(1)(B) the phrase 'an issue as to which" is changed to "an

issue on which".
b. In that same paragraph "federal court of appeals" is changed to "United

States Court of Appeals".
c. The caption to subdivision (c) is changed from "Time for Petition" to

"Time to Petition".

2. All the rest of changes noted in the rule are the result of comments submitted
following the September 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee's
post-publication recommendations, have not been formally approved by the
Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in July 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the "marked" and "clean"
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rules portions of this report. There are minor changes in the Committee Note to
make it consistent with the rest of the notes in the style packet.
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Public Comments on Rule 35

Fourteen letters commenting upon the proposed amendments to Rule 35 were
received. One letter from an A.BA section, however, contained comments from two
of the section's committees. There were, therefore, fifteen commentators. Of the
fifteen commentators none expressed general opposition to the changes. Eight >
expressed general approval of the amendments, but 4 of the 8 suagested some
revisions. Seven others also suggested revisions.

The comments were as follows:

1; Peter H. Arkison, Esquire -
Suite 502
103 East Holly Street
Bellingham, Washington 98225-4728

Points out that there is an unnecessary double negative in both 35(b)(2) and
(3) ("excluding material not counted"). The paragraphs are also unnecessarily
wordy because they repeat petition for rehearing and a petition for rehearing
en banc.' He also suggests excluding except by the court's permission!
because it is in Rule 28(g).

He suggests:
35(b)(2) 'Rule 28(g) shall apply with a page limit of 15 pages for

a petition.
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35(b)(3) *For purposes of Rule 35(b)(2), a petition for panel
rehearing and a petition for rehearing en banc shall be
considered a single document regardless of whether they
are filed separately."

2. Robert L Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association suggests that 35(b)(1)(B) should be expanded to include an
additional consideration.

... or involves an issue which is one of first impression or on which
the prior law was unsettled in the circuit.

3. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mlr. Dunner submits comments from two of the section's committees:

One committee states that the 15-page limit 'may be a bit too restrictive,
especially where both a petition for en banc review and a petition for panel
rehearing are filed. Perhaps 35(b)(3) could be further amended to provide
for additional pages upon leave of court." The committee states that the
remaining amendments "appear to be acceptable.'

Another committee agrees that the distinction between a petition for
rehearing and a petition for rehearing en banc should be abolished but
disagrees that a panel decision needs to conflict with every other federal court
of appeals in order to "present a question of exceptional importance." If a
split is significant and the panel decision illuminates or heightens the conflict,
the proceeding may present a question of exceptional importance warranting
en banc treatment even when the decision joins one side of a preexisting
conflict.
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4. William 3. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington, D.C 20006

NACDL welcomes the elimination of the distinction between a petition for
rehearing and a suggestion for rehearing en banc and approves expansion of
the grounds for rehearing to include intercircuit conflicts. It does not oppose
imposition of a uniform page length. But it does not see the point of
changing the spelling of *in bancd which conforms to the statutory usage.

5. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky endorses the proposed amendments.

6. Miriam A. Krinskv
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

NWholeheartedlv endorsers]" the change so that a request for rehearing en
banc- suspends the finality of a judgment and extends the time for filing a
petition for a writ of certiorari; the change eliminates a trap that is based
upon an ill-advised distinction.

Urges consideration of an amendment that clarifies the precedential value of
a panel opinion after rehearing en banc is granted. Most circuits either
automatically, or usually, vacate the panel opinion when en banc review is
granted; but the Ninth and Tenth Circuits presume that the three-judge panel
opinion remains in effect pending disposition of the case by the en banc court.
It may be undesirable to have, during the time the case is awaiting en banc
resolution, a number of district court judgments handed down based on a
panel decision that is likely to be modified.
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7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Supports the change in terminology from suggestion' to 'petition" for
rehearing en banc. But objects to two features of the proposed amendments
to subpart (b).
La Requiring in (b)(1) that the petition must explain that eUithe the panel

decision conflicts with other decisions gz involves a question of
exceptional importance implies that these are the only grounds for en
banc treatment. The circuits have used en banc rehearings when a
majority of the active judges believe that a panel decision is simply
wrong. Mr. Lacovara savs that the rule should not purport to deprive
the circuits of this error-correcting capacity, even if the circuits are not
often inclined to use it.
He suggests deleting 'either" from line 18 and wort from line 27 on
page 17; striking the period on line 39 and inserting 'or" and then
adding the following:
"(C) there are other specific and compelling reasons for the court en

banc to consider the matters
b. Subsection (b)(1)(B) may imply that a circuit should not bother with

a decision unless it is out of line with 'every other" circuit. That test
is too demanding and does not represent current, sound appellate
practice. It is the prerogative of the fill court to have the opportunity
to decide, where there is otherwise an intercircuit conflict, whether to
align itself with the other side of the split-or to adopt another
approach-rather than acquiesce in the position taken by the paneL He
suggests amending lined 3&39 to read:

'decisions of [every] other federal court of
appeals that hav eas] addressed the issue...."

.~ ~~s in th omte oetai

Mr. Lacovara also questions the assertion in the Committee Note that, in
order for a 'petition' for reheating en banc to extend the time for petitioning
for certiorari, the Supreme Court would have to amend its Rule 13.3. At
most, the commentary should indicate that it is not clear what effect the
Supreme Court would extend to the new characterization.

8. Mr. John Mayer
3821 North Adams Road
Bloomfield Hills, Michigan 48304

Suggests using the plain English term "full court' rather than in banc or en
banc.
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9. Honorable Jon 0. Newman
United States Circuit Judge
450 Main Street
Hartford, Connecticut 06103

Chief Judge Newman opposes three aspects of the proposed revisions.
a. He recommends deleting that portion, of 35(b) which relates the

existence of a question of exceptional importance to a conflict among
circuits.

He believes that the proposed wording states a bias in favor of
an in banc rehearing whenever the panel decision conflicts with a
decision, of another circuit and it is, "not the business of national rule-

,,makers to ,,construe, the, phrase 'exceptional importance,' which has
been one..oftthe twvo cnteria" for a full court rehearing for decades.

"[TIhe rule invo~kesits new test of importance whenever a
decision conflicts with the decision of just one other circuit." Whether
a court should rehear, such ai case, in banc is best left to the sound
judgment of each court of appeals.

b. The amendment of 35(c) will create confusion by dropping the
sentence that makes it clear a suggestion for a rehearing in banc does
not stay the issuance, ofllthe ,,mandate or affect finality. He suggests
that the Committee tryto coordinate the effective date of the proposed
.amendment to Rule 35(c) tocoincide with an amendment to Supreme.
Court Rule,13.3, or ,provide tJhat the amendment to Rule 35(c) does
not become effective unless andluntil a corresponding change is made (
in Supreme Court Rule 3.3"

c. Chief Judge, Newmn staes that the change in, spelling from 'in bancd
to "en -banc" isextemely ill-advised., He would retain 'in bane"
because it fsIto Ate ped in the statute, 28 U.S.C §
46(c), and there sIhod be a compelling reason supporting any such
vanation., IlSeod n 4 ancjisa phrase of English words. Third, no
rule change should be made uess there are significant reasons for it.
The only reason given for, the change is in the summary prepared by
the Adm~i;,4strative Office; hsummary says that 'en banc" is in much
woider usae among othe, IC That is not aisubstantial reason.

10. HonorableJerrv E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk
Houston, Texas 77002-2598

Urges the committee to use a word count similar to that in proposed in Rule
32 rather than a page limit. He says that attorneys circumvent the page limits
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by using small typeface and single-spaced footnotes, etc. and that the problem
is serious enough to warrant attention in the rules.

Judge Smith suggests either that 40(b) require petitions to be in the form
prescnrbed in Rule 32(a) (with a corresponding changed to FRAP 32(b)) or
that the rule could permit circuits to implement a local rule to control the use
of compressed devices so as not to defeat the intent of the 15 page limit. He
further states that it is incongruous to retain restrictions for petitions for panel
rehearing but not for rehearing in banc.

11. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Favors adoption of the changes and notes that Supreme Court Rule 133 will
need to be conformed so that a "petition7 for rehearing en banc will extend
the time for filing a petition for certiorari

12. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

13. Hugh F. Young, Jr.
Executive Director
Product Liability Advisory Council
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC suggests clarification of 35(b)(1)(b) on two points:
a. that intercircuit conflicts are not the only questions of exceptional

importance that warrant en banc review-, and
b. that a panel decision should not be required to conflict with every

other circuit.
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14. Michael Zachary, Esquire
Supervisory Staff Attorney
United States Court of Appeals
United States Courthouse
40 Foley Square
New York,, New York 10007

Says it is unclear, whether the language in (b)(1)(B) concerning a panel
decision that creates a slit among the circuits (a) gives an example of a
proceeding that presents a question of exceptional importance and that the
courts are free to grant en banc consideration, in other circumstances
presenting questions of exceptionalimportance; or'(b) represents the only
circumstance in which a,, question will bedeemed ,of such exceptional
importance as to warrant en banc considerationi. He suggests that the
Committee Note implies that 'the latter is true. Mt. Zachary does not state
a preference for one approach over the other,1however, he suggests that the
Committee's,'intent should be clarified.
He also suggests that,,the Committee Note is unclear whether the intercircuit
conflict language applies only to (b)(1)(B) or als;o to (b)(1)(A). He suggests
that a sentence in the comment,,Jbeamended as follows:

The second situation that may be, a istong candidate for a
rehearing en banc is one in which the', circuit persists in an
Intercircuit conflict created by a pre-existing, decision of the
same circuit..... '

Gap Report on Rule 35

Two changes were made in the language of (b)(1)(B).
1. The discussion of intercircuit conflict is labeled as an example of a

question of exceptional importance to avoid the implication that
intercircuit conflict is the only circumstance in which a question is
deemed of exceptional importance. In keeping with that change, the
parenthetical (appearing in the published draft) requiring citation to
conflicting cases was deleted.

2. The rule attempts to eliminate any suggestion that a court should grant
en banc reconsideration whenever there is an intercircuit conflict. New
language emphasized that a party may assert that the existence of
intercirccuit conflictgives rise to a question of exceptional importance.

Paragraph (b)(3) was amended so that if a local rule requires a party to file
separate petitions for panel rehearing and petitions for rehearing en banc, the party
is not limited to a total of 15 pages.
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Subdivision (t) was amended to say that 'a judge' may call for a vote on a
petition for en banc consideration.

Stylistic changes were also made.

The Committee retained the "en banc spelling despite some objections.
Although 28 U.S.C § 46 has used 'in band' since 1948, even statutory usage is
inconsistent. Pub. L No. 95-486, 92 Stat. 1633 authorizes a court of appeals having
more than 15 active judges to perform its 'en band functions with some subset of the
court's members. The 'en banc spelling is overwhelmingly favored by courts. A
computer search conducted in 1996 found that more than 40,000 circuit court cases
have used the term 'en bane compared with just under 5,000 cases (11%) that have
used the term 'in banc.' When the search was confined to cases decided after 1990,
the pattern remained the same - 12,600 cases using 'en banc compared to 1,600
(11 %) using 'in banc.0 The Supreme Court has used 'en banc in 959 of its opinions
and 'in bance in 46 opinions. Indeed, the Supreme Court uses 'en banc' in its own
rules. See Sup. Ct. R. 13.3. The Committee decided to follow the spelling most
commonly used.
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Comments on Proposed Amendments to Rule 36

I. General Summary of Public Comments on Rule 36

There was only one comment on Rule 36. The commentator suggests
substantive amendments to the rule. Specifically he suggests addressing the disposition
of appeals without any explanatory opinion, and the practice of issuing opinions that are
not for publication. Because both of these changes would be new substantive
amendments, it is inappropriate to make them at this stage and the Advisory Committee
should consider whether the suggestions should be placed on the agenda for future
consideration.

II. Summary of Individual Comments on Rule 36

1. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests that Rule 36 is the appropriate place to address two
issues not currently addressed by the rules:
1. the practice of disposing of appeals heard on the merits without issuing

any explanatory opinion, no matter how brief, and
2. the practice of issuing opinions that are not for publication.
Mr. Lacovara believes that the rules should require an opinion, or at least a
brief explanatory memorandum) in every case unless the panel concludes that
the appeal was frivolous. A one-line affirmance not only- denigrates the efforts
of the parties, it also effectively insulates the appellate court's judgment from a
rehearing petition and from a petition for certiorari. Mr. Lacovara also believes
that there should be uniform, nationwide treatment of when decisions are
precedential and when they are essentially private communications with the
parties.

Gap Report

The title of Rule 36 is amended to reflect the fact that the rule governs not only entry of
judgment but also notice of entry of judgment. The recommended title is "Entry of
Judgment; Notice".
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Comment on Proposed Amendments to Rule 37

I. General Summary of Public Comments on Rule 37

There was only one comment on Rule 37. The commentator suggests one
stylistic revision and one other change intended to make it clear that interest runs only
from the most recent district-court judgment.

H.~~~~~~ 

II. Summary of Individual Comments

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The last line of (a) is ambiguous if there have been multiple appeals and district-
court judgments. The committee suggests inserting "affirmed" between 'district
court's" and "judgment was". That would make it clear that interest
automatically runs only to the most recent district-court judgment.

To be consistent with the terminology used in Rule 39, insubdivision (b),
'affirms in part, reverses in part' should be inserted between "modifies" and 'or
reverses a judgment."

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Fed. R. App. P. 38

I. General Summary of Public Comments on Rule 38

There was only one comment on Rule 38. The commentator asserts that the
constitutional right to petition the government is not limited to non-frivolous petitions;
therefore, the commentator asserts that Rule 38 is unconstitutional.

H. Summary of Individual Comments on Rule 38

1. Douglas B. McFadden, Esquire
McFadden, Evans & Still, P.C.
1627 Eye Street, N.W., Suite 810
Washington, D.C. 20005

Mr. McFadden states that Rule 38 violates the First Amendment because the
First Amendment confers a right to petition the government for redress of
grievances and is not limited to non-frivolous petitions.

Gap Report

No post-publication changes recommended.

Report to Standing Committee
May 1997

Rules App. A-105



Rule 39

Comments on Proposed Amendments to Rule 39

I. General Summary of Public Comments on Rule 39

Two comments on Rule 39 were received.

One commentator specifically supports omitting the reference to 'printing" and
using "copies" for fixing costs.

The other commentator suggests adding a word to be consistent with Rule 37.
The same commentator suggests substantive amendments. The commentator suggests
amending the rule to state whether the court of appeals or the district court determines
attorney's fees awarded as costs on appeal and the procedure for determining such fees.
Because that change would be a new substantive amendment, it is inappropriate to make
at this stage and the Advisory Committee should consider whether the suggestions
should be placed on the agenda for future consideration.

II. Sunmmary of Individual Comments on Rule 39

1. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franldin Street
San Francisco, California 94102-4498

The committee supports the omission of the reference to "printing" and using
instead the term "copies" for the purpose of fixing costs.

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

In (a)(4), 'modified" should be inserted on the second line between 'reversed in
part," and "or vacated" to be consistent with the terminology used in Rule 37.

The committee also asks whether the rule should state whether the court of
appeals or the district court determines any attorney's fees awarded as costs on
appeal and the procedure for determining such fees. It notes that the Ninth
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Circuit requires a separate request for attorney's fees and requires that a party
intending to request attorney's fees state that intent in its first brief.

Gap Report

There are two post-publication changes recommended. In (a)(4), the word 'modified"
is added, making the paragraph applicable if a judgment is "affirmed in party, reversed
in part, modified, or vacated". In subdivision (c), the phrase "copies of a brief,
appendix, or record authorized by Rule 30(f) " is changed to "copies of a brief or
appendix, or copies of records authorized by Rule 30(f)". The change is necessary
because Rule 30(f) applies only to copies of records and not to copies of a brief or
appendix as the published language would suggest.
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Comments on Proposed Amendments to Rule 40

I. General Summary of Comments on Rule 40

There were two comments on Rule 40.

One commentator suggests amending the rule to treat a pleading that requests
rehearing en banc as if it also included a petition for panel rehearing.

One commentator recommends that the Advisory Committee amend Rules 35
and 40 to include specific reference to- the tolling effect of a petition for rehearing en
bane, or that the Committee urge the Supreme Court to amend its rules so that it is
clear that the filing of a petition for rehearing en banc tolls the time for filing a petition
for certiorari.

II. Summary of Individual Comments on Rule 40

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman suggests amending the rule to provide that a pleading requesting
rehearing en banc should be deemed to include both a petition for rehearing by
the panel that decided the case and a suggestion for rehearing en banc. The
suggestion is intended to eliminate the trap for the unwary that exists under
current procedures because a petition for panel rehearing does not extend the
time for filing a petition for certiorari.

2. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen recommends that the Advisory Committee amend Rules 35 and
40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Advisory Committee urge the Supreme Court to amend its
rules so that it is clear that the filing of a petition for rehearing en banc tolls the
time for filing a petition for certiorari.
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Gap Report

The only post-publication change recommended is to amend the rule so that it
consistently refers to 'panel rehearing' rather than simply to 'rehearing".

C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Comments on Proposed Amendments to Rule 41

None

Gap Report

1. There is only one post-publication change recommended. Rule 41(d)(2)(B)
provides that if a party who obtained a stay later files a petition for a writ of
certiorari, the party must notify the circuit clerk within the period of the stay.
The change requires the notice to be in writing.

2. All the other changes noted are the result of comments submitted following the
September 1995 publication of this rule. The amendments suggested in the
September 1995 publication, and the Advisory Committee's post-publication
recommendations, have been not been formally approved by the Standing
Committee (although a straw vote taken in June 1996 disclosed no opposition to
them) and the changes were not forwarded to the Judicial Conference. The
Advisory Committee chose to delay forwarding the changes until the close of the
comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the "marked" and "clean"
rules portions in this report. There are minor changes in the Committee Note to
make it consistent with the rest of the notes in the style packet.
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Rule 41

Public Comments on Rule 41

Seven letters were received which comment upon the proposed amendments
to Rule 41. Two of the letters from A.BA sections, however, contained comments
from two of the sections' committees. There were therefore nine commentators. Six
of the commentators approved the amendments without reservation. Two other
commentators suggested revisions. One commentator made no substantive
comments. None of them expressed general disapproval of the proposed changes.

1. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Rcport to Sun(mg ComitIe
June :. 1996
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Mr. Dunner submitted the comments of two of the section's committees.

One committee makes no substantive comments.

Another committee says that the rule should state when a court's mandate will
issue if a petition for rehearing or rehearing en banc is granted. The
committee also suggests that in subpart (b) the party, and not the Clerk of the
Supreme Court, should have the burden of filing notice that the party has
obtained a stay.

2. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington, D.C. 20006

Thanks the committee for responding to NACDL's suggestions to conform the
presumptive duration of a stay of mandate to the 90-day period allowed for
filing a petition for a writ of certiorari.

3. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofneister forwarded the comments of two different persons.

a. Sydney Powell, Esquire, the Chair of the Appellate Law and Trial
Practice Committee of the Federal Litigation Section. Ms. Powell
commends the committee for clarifying that 'the mandate is effective
when issued.

b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section. Mr. Laponsky approves the proposed amendments.

4. Miriam .k Krinskv
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

Supports the proposed changes and in particular the amendment to subpart
(b) that changes the presumptive period for a stay to 90 days. -
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5. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway,
New York, New York 10019-5820

'Approves enlarging the stay-of-mandate period to 90 days in most cases.
Suggests language changes in lines 59-61 on page 29 to return to the existing
language ,(unless during, the period of the stay, a notice from the clerk of the
Supreme Court is filed showing.. . or to substitute new language ("If,
however, during the period of the stay, the clerk of the court of appeals
receives a notice from rthe aclerk of the Supreme Court indicating that ... .
Either formulation avoids 'the ,inaccurate implications that the Clerk of the
Supreme Court files papers in a court of appeals (thatvisithe responsibility of
the clerk of the court of appeals; the Supreme Court Clecrk does his filing at
the Supreme Court).

6. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Recommends adoption of the proposed amendments because they mesh with
the Supreme Court rules and assist counsel and eliminate unnecessary motion
practice.

7. Carolyn B. Witherspoon, Esquire
Office of the President <
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas- 72203
(on behalf of the committee members of the Arkansas Bar Association
Leaislation and Procedures Committee)

Approves the proposed changes.

Gap Report on Rule 41

All but one of the changes are stylistic. The stylistic changes are the same as
those in the restyled rule- published in April.

The one new change is in subparagraph (d)(2)(B). The language was changed
to make it clear that the party, not the Supreme Court Clerk, has the burden of
notifying the court of appeals when the party has filed a petition for a writ or
certiorari.

Ryepo to Standing Comminee
June :0, 19%
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Rule 42

Comments on Proposed Amendments to Rule 42

None

Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 43

There were no public comments.

Gap Report

There is only one minor change recommended. In the heading for (c)(2) the term
'Office-Holder' is changed to 'Officeholder'.
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Comments on Proposed Amendments to Rule 44

I. General Summary of Public Comments on Rule 44

Two comments on Rule 44 were received.

One commentator suggests that the Advisory Committee consider making the
rule applicable to constitutional challenges to federal regulations. Because that change
would be a new substantive amendment, it is inappropriate to make at this stage and the
Advisory Committee should consider whether the suggestions should be placed on the
agenda for future consideration.

The other commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 44

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy asks whether consideration has been given to making the rule
applicable to constitutional challenges to federal regulations.

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests rewriting the first sentence as follows:
A party which questions the constitutionality of any Act of Congress in a
proceeding in which the United States or its agency, officer, or employee
is not a party in an official capacity must give written notice to the
circuit clerk immediately upon the filing of the record or as soon as the
question is raised in the court of appeals.

Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 45

I. General Summary of Public Comments on Rule 45

Only one comments on Rule 45 was received. It asks whether dropping the
word 'proper" increases the clerks' potential obligations.

I. Summary of Individual Comments on Rule 45

1. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

Existing Rule 45(a) requires the clerk's office to remain open for the filing of
any 'proper" paper, the new version drops the use of the word proper. The
commentator asks whether the change adds a potential obligation as to which the
clerk currently has discretion.

Gap Report

Only one minor language change is recommended. In (b)(2), "[u]nder the court's
direction" is substituted for "[uinder the direction of the court".
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Comments on the Proposed Amendments to Rule 46

I. General Summary of Public Comments on Rule 46

Four comments on Rule 46 were submitted.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator asks whether (a)(1) should continue to refer to the Canal
Zone.

One commentator would omit as unnecessary the reference to the clerk in (a)(2).
Another commentator specifically supports the language change in the (a)(2) oath --
from 'demean' to "conduct."

One commentator suggests a substantive change. He suggests amending the rule
so that once a person becomes a member of the bar of a court of appeals for any circuit,
that person may appear as counsel in any other circuit without the need for admission to
the bar of that court. Because that change would be a new substantive amendment, it
is inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 46

1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox asks whether the rule should continue to refer to the Canal Zone.

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer suggests amending the first sentence to read:
Applications for admission must be filed on a form approved by the
court, and must contain the applicant's personal statement showing
eligibility for membership.
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He believes that the reference to the clerk is unnecessary; any applicant who
needs the form but lacks the sense to contact the clerk's office should not be
admitted,

3. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests that Rule 46 be revised to specify that:
"a member of the bar of the court of appeals for any circuit may appear
as counsel in any other circuit without the need for admission to the bar
of that court."

The current admission requirements reflect an anachronistic and unnecessary
balkanization of federal appellate practice. The court would still be able to take
disciplinary action against an attorney who practices before the court. While
there are legitimate reasons for preserving the bars for each circuit - they are the
natural core of Circuit-Judicial Conferences and of other court committees -
there is no longer a good reason to require formal admission as a precondition to
handling a case before a particular court.

4. Gary S. Chilton, Esquire
Andrews Davis Legg Bixler Milsten & Price
500 West Main
Oklahoma City, Oklahoma 73102-2275
Mr. Chilton's letter (to Mr. Fisher, Clerk of the Tenth Circuit) agrees with the
proposed word change from 'demean7 to 'conduct" in the attorney oath.

Gap Report

A number of style changes are recommended.
1. In (a)(2), language stating that a court approved form would be "furnished by

the clerk" was deleted as unnecessary. In the same paragraph, the language
requiring an applicant for admission to subscribe "at the foot of the application"
was deleted as unnecessary and the language requiring an applicant to "take" the
oath was deleted as redundant in light of the fact that the applicant is required to
subscribe to the oath.

2. The opening sentence of (a)(3) was rewritten to make it consistent with the style
conventions.

3. Subdivision (b) was divided into 3 paragraphs and paragraph (b)(1) was further
subdivided into two subparagraphs.
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4. In 46(c), the caption and the first sentence were rewritten to make them
consistent with the style conventions.
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Comments on Proposed Amendments to Rule 47

I. General Summary of Public Comments on Rule 47

Three comments on Rule 47 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests retention of the language that requires a court of
appeals' order in a particular case to be "consistent with federal law, these rules. and
local rules of the circuit." Another commentator asks whether the federal rules and
local circuit rules are encompassed within 'federal law' or if there is a substantive
change.

One commentator suggests some minor language modifications to clarify the
meaning of the rule.

II. Summary of Individual Comments on Rule 47

1. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests that 47(a) should refer to general directives to "parties or
lawyers" rather than to "a party or a lawyer." If a directive is addressed to a
specific party or specific lawyer, it may well be in the form of an order. It is
only when the requirements are intended to affect the class of 'parties" or
"lawyers" that Rule 47 appropriately insists that the requirements be embodied
in formal local rules.

}

In 47(b), Mr. Lacovara suggests substituting "had" for "has." The objective of
the rule is to preclude sanctions unless the alleged violator "had received" actual
notice of the requirement before the alleged violation. The use of 'has" leaves
open the possibility of interpreting the rule to permit sanctions so long as the
court transmits "actual notice" of the requirement in a show cause order - in
such an instance the violator "has received" notice.
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2. Saul A. Green
United States Attorney
211 W. Fort Street, Suite 2300
Detroit, Michigan 48226

Currently, 47(b) allows the courts of appeals to "regulate practice in a particular
case in any manner consistent with federal law, these rules, and local rules of
the circuit." The current rule has been useful to practitioners faced with
directives from clerk's office personnel that appear inconsistent with directives
contained in the federal or local rules. In contrast, the proposed rule would
permit the courts acting through their clerks' offices -- to "regulate practice in
a particular case in any manner consistent with federal law." He fears that the
clerks' offices will not interpret 'federal law" as encompassing the federal and
local rules. He urges retention of the requirement that orders in particular cases
must conform to the federal rules and local circuit rules.

3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The existing rule allows the court to regulate practice in any manner consistent
with federal law "these rules and local rules of the circuit." The new rule
deletes the quoted language. Is it assumed that the federal and local rules are
encompassed within 'federal law" or is there a substantive change?

Gap Report

I1. In the second sentence of (a)(1) the phrase "a generally applicable direction to a
party or a lawyer" is changed to "a generally applicable direction to parties or
lawyers". If a directive is addressed to a specific party or a specific lawyer, it
may well be in the form of an order. It is only when the requirements are
intended to affect the class of "parties" or "lawyers" that Rule 47 appropriately
insists that the requirements be embodied in formal local rules.

2. Rule 47(b) is amended to allow the courts of appeals to regulate practice in a
particular case "in any manner consistent with federal law, these rules. and local
rules of the circuit." Although "federal law" could be construed to include the
federal rules and local rules, the specification is in the current rule, has been
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helpful to practitioners, and should be continued lest its deletion be understood
as a substantive change.
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Comments on Proposed Amendments to Rule 48

None

Gap Report

One minor language change is recommended. In the first sentence of subdivision (a),
the phrase 'make recommendations about" is changed to 'recommend".
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Comments on Proposed Amendments to Form 4

I. General Summary of Public Comments on Form 4

Five comments on Form 4 were submitted.

Two commentators endorse the proposed changes. Two commentators oppose
the proposed changes because of the expanded and detailed nature of the information
requested. One of them says that the 'penalty of perjury" clause obviates the need for
collection of any detailed information.

Two commentators question the provisions requiring a prisoner to attach a
certified statement of his or her institutional account for the last six months. The
commentators note that a prisoner will not have control over obtaining a timely
response to a request for such a statement. A third commentator focuses on the
difficulty a prisoner would have in obtaining timely statements from previous
institutions if the prisoner has lived in more than one institution during the relevant six-
month period. That commentator suggests amending the form to require a certified
statement from the institution in which the prisoner currently resides and the name of
any other institutions in which the prisoner has had accounts during the same six-month
period. Alternatively, the commentator suggests authorizing a court, with the
prisoner's consent, to extrapolate from the statement obtained from the prisoner's
current institution. If the prisoner refuses consent, the prisoner would be required to
obtain statements from all relevant institutions.

Two commentators object to requiring an applicant to state the issues that the
applicant wishes to pursue on appeal.

One commentator asks whether it is fair to treat the assets of the applicant's
spouse as available to the petitioner because they may not be available to the applicant.

One commentator suggests that the form should make it clear that although a
prisoner is required to pay the full filing fee even if IFP status is granted, the fee may
be paid in installments from his/her institutional account if the prisoner does not
presently have sufficient funds.

The same commentator also suggests that the form should reflect the fact that
IFP status may apply not only to filing fees or the cost of bond for fees, but also to
other costs such as preparation of the transcript.
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One commentator suggests that there should be a specific time limit on
employment history.

II. Summary of Individual Comments on Form 4

1. Bennet Boskey, Esquire
1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Mr. Boskey says that the proposed revision "is an overreaction against the
present lack of specificity."

He asks whether it is fair to treat the petitioner and the petitioner's spouse
always as one. Even if it normally would be fair, shouldn't the form take into
account that they may be separated, either by living apart or in their financial
arrangements, and that the petitioner may not have any real access to the
spouse's assets.

He questions the provision requiring prisoners to attach a certified statement of
their receipts, expenditures and balances during the last six months in their
institutional accounts. He asks whether timely response to such requests can be
obtained.

2 Mr. Clayton R. Jackson 06751-097
Mr. Richard Arrota
Mr. Roscoe Foreman
C.S. 4500
North Las Vegas, Nevada 89036-4500

They suggest striking the last sentence of question four ("If you have multiple
accounts, perhaps because you have been in multiple institutions, attach one
certified statement of each account."). They suggest replacing it with the
following:

'If you have multiple accounts, attach one certified statement of each
account. If you have had an account at more than one institution during
the past six months, attach a certified statement of your account at your
current institution (indicating the number of months this account has
been active), and the name of any other institutions in which you have
had accounts during the balance of the same six-month period."
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They note that an incarcerated person is able to obtain a statement from his/her
current institution. But if one has been at multiple institutions during the
relevant six-month period, serious difficulties will arise in attempting to comply
with the published language.

They propose another alternative - permitting the court, with the permission of
the prisoner, to extrapolate for the six-month period based upon the certified
balance of the reported period. If the prisoner refuses to consent, the prisoner
would be required to obtain certified statements from every institution in which
he/she resided during the six-month period.

3. David C. Long, Esquire
The State Bar of California
555 Franldin Street
San Francisco, California 94101-4498

The Board of Governors of the State Bar of California voted to oppose the
proposed changes to Form 4. The decision was based upon recommendation of
four State Bar Committees (Administration of Justice, Appellate Courts, and
Legal Services Section, and the Litigation Section)

The bar committees and sections object to the requirement that prisoners provide
certified statements from prison officials regarding their institutional accounts
because prison officials are then in control of a prisoner's ability to obtain IFP
status. That control may permit prison officials to effectively block a prisoner's
appeal. They also note that obtaining the forms in time to meet the deadline for
filing a notice of appeal will be especially difficult.

The committees also objected to the expanded and detailed nature of the
information requested, noting that the burden of providing such information may
serve as a deterrent to obtaining access to the appellate process.

The committees note that the form asks the applicant to list the issues on appeal.
The subject matter of the appeal has no relevance to a motion for IFP status.

One committee says that the inclusion of the "penalty of perjury" clause obviates
the need for Form 4 in its entirety.
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4. Carol A. Brook, Esquire
William J. Genego, Esquire
Peter Goldberger, Esquire
Co-Chairs, National Association of Criminal Defense Lawyers

Committee on Rules of Procedure
1627 K Street, N.W.
Washington, D.C. 20006

The Committee notes that modification of Form 4 is necessary in light of the
amendments to 28 U.S.C. § 1915. The Committee says that the proposed form
is an improvement in many respects, but suggests a number of additional
changes.
1. The form should make it clear that although § 1915(b)(1) requires a

prisoner who files an appeal IFP to pay the full filing fee, the fee may be
paid in installments from his/her institutional account if the prisoner does
not presently have the funds to do so. The form also should inform
prisoners that this requirement does not apply to habeas corpus of § 225
proceedings.

2. The form should reflect the fact that it applies to items other than
payment of docket fees or a bond for fees. A litigant who is able to pay
the filing fee, may not be able to pay other costs that are covered by
§ 1915, such as transcript preparation and, in certain circumstances,
having the record on appeal printed.

3. The committee suggests deleting the portion of the form asking the
applicant to state the issues on appeal.
The form does not explain why an applicant should be required to state
his or her issues on appeal. If the purpose is to aid in determining
whether the appeal is "frivolous" under § 1915(d), it is not an effective,
or fair, method to obtain that information. The applicant is not given
notice that the response will be used to determine whether the appeal is
frivolous, and thus whether IFP status will be granted.
In addition, the form does not encourage full and complete statement of
the issues -- the form suggests that a perfunctory statement, without
supporting facts or other relevant information, is sufficient.

4. It would be helpful to include a specific time limit for employment
history.
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5. Dana E. McDonald
President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments; indeed says,
'Proposed Form 4 should be adopted without change."

Gap Report

The following changes are recommended.
1. The employment history for the applicant and the applicant's spouse is required

for only the preceding two years.
2. The statutory requirement that a prisoner attach a statement of the balances in

the prisoner's institutional accounts applies only when the prisoner is seeking to
appeal a judgment in a civil action or proceeding. The instruction is amended
accordingly.
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TITLE I. APPLICABILITY OF RULES TITLE I. APPLICABILITY OF RULES

Rule 1. Scope of Rules and Title Rule 1. Scope of Rules;- Title

(a) Scope of rules. - These rules govern (a) Scope of Rules.,
procedure in appeals to United States courts of
appeals from the United States district courts and (1) These rules govern procedure in the
the United States Tax Court; in appeals from United States courts,,of appeals.,
bankruptcy appellate panels; in proceedings in the
courts ,of appeals for review or enforcement of (2) When these rules provide forfiling a
orders 'of administrative agencies, boards, motion or other document ,in the district
commissions and officers of the United States; and court, the procedure must comply with the
in applications for writs or other relief which a practice of the districttcourt.
court of appeals or a judge thereof is competent to
give.' When these rules provide for the maldng of a
motion or application in the district court, the
procedure for making such motion or application ,7
shall e in accordance with the practice of the
district court.

(b) Rules not to affect jurisdiction. -These rules (b) Rules Do Not Affect Jurisdiction. These rules
shall n6otbe construed to extend or limit the do not extend or limit the jurisdiction of the
jurisdiction of the courts of appeals as established courts of appeals.
by law.

(c) Title. - These rules may be known and cited (c) Title. These rules are to be known as the
as the Fedgral Rules of Appellate Procedure. Federal Rules of Appellate Procedure.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Commnittee has changed language to
make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only. The Advisory Committee recommends deleting the language in subdivision (a) that describes
the different types of proceedings that may be brought in a court of appeals. The Advisory Committee believes
that the language is unnecessary and that its omission does not work any substantive change
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Rule 2. Suspension of rules Rule 2. Suspension of Rules

In the interest ofexpediting decision, or for On its own or a party's motion, a court of
other good cause shown, a court of appeals may, appeals may -to expedite its decision or for other
except as otherwise provided in Rule 26(b), good cause - suspend any provision of these rules
suspend the requirements or provisions of any of in a particular case and order proceedings as it
these rules in a particular case on application of a directs, except as otherwise provided in Rule 26(b).
party or on its own motion and may order
proceedings in accordance with its direction.

; 2 ~~~~Committee'> Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE II. APPEALS FROM JUDGMENTS TITLE II. APPEAL FROM A
AND ORDERS OF DISTRICT COURTS JUDGMENT OR ORDER OF A

DISTRICT COURT

Rule 3. Appeal as of Right - How Taken Rule 3. Appeal as of Right - How
'Taken

(a) Filing the Notice of Appeal.'- An appeal (a) Filing the Notice of Appeal.
permitted by law as of right from a district court to
a court of appeals must be taken by filing a notice (1) An appeal permitted byla 'as, offright
of appeal with the clerk of the district court within from a district court to a court of appeals
the time allowed by Rulei 4. At the time of filing, may be taken only by filing a notice of
the appellant must furnish the clerk with sufficient appeal with the district clerk within the
copies of the notice of appeal to 'enable' the clerk to time allowed by Rule 4. At the time of
comply promptly with the requirements of filing, the appellant must furnish the clerk
subdivision (d) of hiss Rule 3. Failure of an with enough copies of thi'elnotice to enable
appellant to take any step other than the timely the clerk to comply with Rule 3(d).
filing of a notice of appeal does not affect the
validity of the appeal, but is ground only for such (2) An appellant's failure to take any step
action as the court of appeals deems appropriate, other than the timely filing of a notice of
which may include dismissal of the appeal. Appeals appeal does not affect the validity of the
by permission under 28 U.S.C. § 1292(b) and appeal, but is ground only for the court of
appeals in bankruptcy must be taken in the manner appeals to act as it considers appropriate,
prescribed by Rule 5 and Rule 6 respectively. including dismissing the appeal.

(3) An appeal from a judgment by a
magistrate judge in a civil case is taken in
the same way as an appeal from any other
district court judgment.

(4) An appeal by permission under 28 U.S.C.
§ 1292(b) or an appeal in a bankruptcy
case may be taken only in the manner
prescribed by Rules 5 and 6, respectively.
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(b) Joint or consolidated appeals. - If two or more (b) Joint or Consolidated Appeals.

QJ persons are entitled to appeal from a judgment or
order of a district court and their interests are such (1) When two or more parties are entitled to
as to make joinder practicable, they may file a joint appeal from a district-court judgment or
notice of appeal, or may join in appeal after filing order, and their interests make joinder
separate timely notices of appeal, and they may practicable, they may file a joint notice of
thereafter proceed on appeal as a single appellant. appeal. They may then proceed on appeal
Appeals may be consolidated by order of the court as a single appellant.
of appeals upon its own motion or upon motion of a
party, or by stipulation of the parties to the several (2) When the parties have filed, separate timely
appeals. notices of appeal, the appeals may be

joined or consolidated by the court of
appeals.,
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(c) Content of the Notice of Appeal. - A notice (c) Contents of the Notice of Appeal.
of appeal must specify the party or parties taking
the appeal by naming each appellant in either the (1) The notice of appeal must:
caption or the body of the notice of appeal. An
attorney representing more than one party may (A) specify the party or parties taking the
fulfill this requirement by describing those parties appeal by naming each one in the
with such terms as "all plaintiffs," "the caption or body of the notice, but an
defendants," "the plaintiffs A, B, et al.," or "all attorney representing more than one
defendants except X." A notice of appeal filed pro party may describe those parties with
se is filed on behalf of the party signing the notice such terms as "all plaintiffs, "the
and the signer's Epouse andniinor children, if they defendants," "the plaintiffs A, B, et
are partiesv, uness the notice of appeal clearly al.," or "all defendants except X";
indicates a contrary intent. In a class action,
whether or not the class has been certified, it is (B) designate the judgment, order, or part
sufficient for the notice to name one person thereof being appealed; and
qualified to bring the appeal as representative of the
class. A notice of appeal also must designate the (C) name the court to which the appeal is
judgment, order, or part thereof appealed from, and taken.
must name the court to which the appeal is taken.
An appeal will not be dismissed for informality of (2) A pro se notice of appeal is considered
form or title of the notice of appeal, or for failure filed on behalf of the signer and the
to name a party whose intent to appeal is otherwise signer's spouse and minor children (if they
clear from the notice. Form 1 in the Appendix of are parties), unless the notice clearly
Forms is a suggested form for a notice of appeal. indicates otherwise.

(3) In a class action, whether or not the class
has been certified, the notice of appeal is
sufficient if it names one person qualified
to bring the appeal as representative of the
class.

(4) An appeal must not be dismissed for
informality of form or title of the notice of
appeal, or for failure to name a party
whose intent to appeal is otherwise clear
from the notice.

(5) Form 1 in the Appendix of Forms is a
suggested form of a notice of appeal.
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(d) Serving the Notice of Appeal. - The clerk of (d) Serving the Notice of Appeal.
the district court shall serve notice of the filing of a
notice of appeal by mailing a copy to each party's (1) The district clerk must serve notice of the
counsel of record (apart from the appellant's), or, if filing of a notice of appeal'by mailing a
a party is not represented by counsel, to the party's copy to each party's counsel of record -

last known address. The clerk of the district court excluding the appellant's - or, if a party is
shall forthwith send a copy of the notice and of the proceeding pro se, to the party's last
docket entries to the clerk of the court of appeals known address. When a defendant in a
named in the notice. The clerk of the district court criminal case appeals, the, clerk must also
shall likewise send a copy of any later docket entry serve a copy of the notice of appeal on the
in the case to the clerk of the court of appealst., defendant, either by personal service or by
When a defendant appeals in a criminal case, the mail addressed to the defendant. The clerk
clerk of the district court shall also serve a copy of must promptly send a copy of the notice of
the notice of appeal upon the defendant, either by_ appeal and of the docket entries -and any
personal service or by mail addressed to the, later docket entries ' to the clerk of the
defendant. The clerk shall note on each copy served court of appeals named in the notice. The
the date when the notice of appeal was filedI and, if district clerk must note, on, each copy, the
the notice of appeal was filed in the manner date when the notice of appeal was filed.
provided in Rule 4(c) by an inmate confined in an
institution, the date When ~dheclerk received the (2) If aninmate ~confined in an institution files
notice of appeal. The clerk' s Ailure 'to serve, notice a notice of appeal in the manner provided
does not affect the validity of the appeal. Service is by Rule 4(c), the district clerk must also
sufficient notwithstanding the death of a party or note the date when the clerk docketed the
the, party's counsel.,The clerk shall note in the notice.
docket the names of the parties to, whom the clerk
mails copies, with the date of mailing., (3) The district clerk's failure to serve notice

lh t ma! 8does not affect the validity of the appeal.
The clerk must note on the docket the
names of the parties to whom the clerk
mails copies, with the date of mailing.
Service is sufficient despite the death of a

I ________________________________________ _ ,partyor the party's counsel.

(e) Payment of fees. - Upon the filing of any (e) Payment of Fees. Upon filing a notice of
separate or joint notice of appeal from the district appeal, the appeflantl must pay the district clerk
court, the appellant shall pay to the clerk of the all required fees. 'The district 9lerk receives the
district court such fees as are established by statute, appellate docket fee on behalf of the court of
and also the docket fee prescribed by the Judicial appeals.
Conference of the United States, the latter to be
received by the clerk of the district court on behalf
of the court of appeals.
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Committee Note

The language and organization of'the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are generally
intended to be stylistic only; in this rule, however, substantive changes are made in subdivisions (a), (b),
and (d). h

Subdivison (a). The provision in paragraph (a)(3) is transferred from former Rule 3.1(b). The Federal
Courts Improvement Act of '1996, Pub. L. No. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C.
§ 636(c). That statutory change made the continued separate existence of Rule 3.1 unnecessary. New
paragraph (3) of this rule simply makes it clear that an appeal from ajudgment by a magistrate judge is'
taken in identical fashion to any other appeal from a district-court judgment.

Subdivision (b). A joint appeal is authorized only when two or more persons may appeal from a single
judgment or order. AJ oint appeal is treated as a single appeal and the joint appellants file a single brief.
Under existing Rule 3(b) parties decide whether to join their appeals. They may do so by filing'a joint
notice of appeal or by joining their appeals after filing separate notices of appeal.

In consolidated appeals the separate appeals do not merge into one. The parties do not proceed as a
single appellant. Under existing Rule 3(b) it is unclear whether appeals may be consolidated Without court
order if the parties stipulate to consolidation. The, language resolves that ambiguity by requiring court
action.

The language also requires court action to join appeals after separate notices of appeal have been filed.

Subdivision (d). Paragraph (d)(2) has been amended to require that when an inmate files a notice of
appeal by depositing the notice in the institution's internal mail system, the clerk must note the docketing
date - rather than the receipt date - on the notice of appeal before serving copies of it. This change
conforms to a change in Rule 4(c). Rule 4(c) is amended to provide that when an inmate files the first
notice of appeal in a civil case by depositing the notice in an institution's internal mail system, the time for
filing a cross-appeal runs from the date the districtcourt dockets the inmate's notice of appeal. Existing
Rule 4(c) says that in such a case the time for filing a cross-appeal runs from the date the district court
receives the inmate's notice of appeal. A court mayl "receive" a paper when its mail is delivered to it even
if the mail is not processed for a day or two, making the date of receipt uncertain. "Docketing" is an easily
identified event. The change is made to'eliminate the uncertainty.
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Rule 3.1. Appeal from a Judgment Entered by a Rule 3.1. Appeal from a Judgment of a
Magistrate Judge in a Civil Case Magistrate Judge in a Civil

Case

When the parties consent to a trial before a [Abrogated]
magistrate judge under 28 U.S.C. § 636(c)(1), any
appeal from the judgment must be heard by the
court of appeals in accordance with 28 U.S.C.
§ 636(c)(3), unless the parties consent to an appeal
on the record to a district judge and thereafter, by
petition only, to the court of appeals, in accordance,
with 28 U.S.C. § 636(c)(4). An appeal under 289l
U.S.C. § 636(c)(3) must be taken in identical
fashion as an appeal from any other judgment of the
district court.

Committee Note

The Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, repealed paragraphs (4) and (5)
of 28 U.S.C. § 636(c). That statutory change means that when parties consent to trial before a magistrate
judge, appeal lies directly, and as a matter of right, to the court of appeals under § 636(c)(3). The parties
may not choose to appeal first to a district judge and thereafter seek discretionary review in the court of
appeals.

As a result of the statutory amendments, subdivision (a) of Rule 3.1 is no, longer necessary. Since
Rule 3.1 existed primarily because of the provisions in subdivision (a), subdivision (b) has been moved
to Rule 3(a)(3) and Rule 3.1 has been abrogated.
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Rule 4. Appeal as of Right - When Taken Rule 4. Appeal as of Right - When
Taken

(a) Appeal in a civil case. - (a) Appeal in a Civil Case.
(1) Except as provided in paragraph (a)(4) of

this Rule, in a civil case in which an appeal is (1) Time for Filing a Notice of Appeal.

permitted by law as of right from a district
court to a court of appeals the notice of appeal (A) Ini a civil case, except as provided in

required by Rule 3 must be filed with the clerk Rules 4(a)(1)(B), 4(a)(4), and 4(c), the

of the district court within 30 days after the not of appeal required by Rule 3
date of entry of the judgment or order appealed must be filed with the district clerk
from; but if the United States or an officer or wit 30 days after the judgment or
agency thereof is a party, the notice of appeal order appeal from is entered.
may be filed by any party within 60 days after
such entry. If a notice of appeal is mistakenly (B) When the United States or its officer
filed in the court of appeals, the clerk of the or agency is a party, the notice of
court of appeals shall note thereon the date appeal may be filed by any party
when the clerk received the notice and send it within 60 days after the judgment or
to the clerk of the district court and the notice order appealed from is entered.
will be treated as filed in the district court on
the date so noted.

(2) A notice of appeal filed after the court (2) Filing Before Entry of Judgment. A
announces a decision or order but before the notice of appeal filed after the court
entry of the judgment or order is treated as announces a decision or order - but
filed on the date of and after the entry. before the entry of the judgment or

order - is treated as filed on the date of
and after the entry.

(3) If one party timely files a notice of (3) Multiple Appeals. If one party timely files
appeal, any other party may file a notice of a notice of appeal, any other party may file
appeal within 14 days after the date when the a notice of appeal within 14 days after the
first notice was filed, or within the time date when the first notice was filed, or

otherwise prescribed by this Rule 4(a), within the time otherwise prescribed by
whichever period last expires. this Rule 4(a), whichever period ends

later.
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(4) If any party files a timely motion of a (4) Effect of a Motion on a Notice of
type specified immediately below, the time for Appeal.
appeal for all parties runs from the entry of the
order disposing of the last such motion (A) If a party timely files in the district
outstanding. This provision applies to a timely court any of the following motions
motion under the Federal Rules of Civil under the Federal Rules of Civil
Procedure: Procedure, the time to file an appeal

(A) for judgment under Rule 50(b); runs for all parties from the entry of
(B) to amend or make additional findings of the order disposing of the last such

fact under Rule 52(b), whether or not granting remaining motion:',
the motion would alter the judgment;

(C) to alter or" amend the judgment under .(i), for judgmentunder Rule 50(b);
Rule 59; I

(D) for attorney's9 fees under Rule 54 if a (ii) to amend or make additional
district court under Rule 58 extends the time factual findings under Rule 52(b),
for appeal; whether or not granting the

(E) for a new trial'under Rule 59; or 4, motionwwould alter the judgment;
(F) for relief under Rule 6,0 if the motion is

filed no',later than 10 days after the entry of (iii) for attorney's fees under Rule 54
judgment., if the district court extends the

., time to appeal under Rule 58;

(iv) to alter or amend the judgment
under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the
motion is filed no later than 10
days (computed using Federal
Rule of Civil Procedure 6(a))
after the judgment is entered.
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A notice of appeal filed after (B) (i) If a party files a notice of appeal

announcement or entry of the judgment but after the court announces or

before disposition of any of the above motions enters a judgment - but before it
is ineffective to appeal from the judgment or disposes of any motion listed in
order, or part thereof,'specified in the notice of Rule 4(a)(4)(A) - the notice
appeal, until the entryof the order disposing of becomes effective to appeala

the ilast such'motion outstanding. Appellate judgment or order, in whole, or in

reviewof an ,order disposing of any of the part, when the order disposing of

above motions, requires, the party in the, last, such remaining, motion is
compliance with Appellate Rule, 3(c), to amend entered.
a previously filed notice of appeal. A party
intending to challengean alteration or (ii). A party intending to challenge an
amendment of the judgment shall file a notice, order disposing of any, motion
or amended notice, of appeal within the time listed in Rule 4(a)(4)(A), or a
prescribed by tuis Rule 4,,measured from the judgment altered or, amended
entry of the order disposing of the last such upon such a motion, must file a

motion outstanding .0No additional fees will be notice of appeal, or an amended
required for filing an amended notice. notice of appeal - in compliance

with Rule 3(c) -within ~the time
prescribed by this Rule measured

from the entry of the order
disposing of the last such
remaining motion. 

(iii) No additional fee is required to
file an amended notice.
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(5) The district court, upon a showing of (5) Motion for Extension of Time.
excusable neglect or good cause, may extend
the time for filing a notice of appeal upon (A) The district court may extend the time
motion filed not later than 30 days after the to file a notice of appeal if:
expiration of the time prescribed by this Rule
4(a). Any such motion which is filed before (i)' a party so moves no later than 30
expiration of the prescribed time may be ex days after the time prescribed by
parte unless',the court otherwise requires. this Rule,4(a) expires; and
Notice of any such motion which is filed after
expiration' of the prescribed-time shall be given (ii) that party shows excusable
to the other parties in accordance with local neglect or good cause.
rules. No such extension shall exceed 30 days
past such prescribed time or 10 days from the (B) A motion filed before the expiration
date of entrytof the order granting the motion, of the time prescribed in Rule 4(a)(1)
whichever occurs later. or (3) may be ex parte unless the

court requires otherwise. If the
motion is filed after the expiration of
the prescribed time, notice must be
given to the other parties in
accordance with local rules.

(C) No extension under this Rule 4(a)(5)
may exceed 30 days after the
prescribed time or 10 days after the
date when the order granting the
motion is entered, whichever is later.
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(6) The district court, if it finds (a) that a (6) Reopening the Time to File an Appeal.
party entitled to notice of the entry of a The district court may reopen the time to
judgment or order did not receive such notice file an appeal for a period of 14 days after
from the clerk or any party within 21 days of the date when its order to reopen is
its entry and (b) that no party would be entered, but only if all the following
prejudiced, may, upon motion filed within 180 conditions are satisfied:
days of entry of the judgment or order or
within 7 days of receipt of such notice, (A) the motion 'is filed within 180 days
whichever is earlier, reopen the time for appeal after the judgment or order is entered
for a period of 14 days from the date of entry or within 7 days after the moving
of the order reopening the time for appeal. party receives notice of the entry,

whichever is earlier;

(B) the court finds that the moving party
was entitled to notice of the entry of
the judgment or order sought to be
appealed but did not receive the notice
from the district court or any party
within 21 days after entry; and

(C) the court finds that no party would be
prejudiced.

(7) A judgment or order is entered within (7) Entry Defined. A judgment or order is
the meaning of this Rule 4(a) when it is entered entered for purposes of this Rule 4(a)
in compliance with Rules 58 and 79(a) of the when it is entered in compliance with
Federal Rules of Civil Procedure. Rules 58 and 79(a) of the Federal Rules of

Civil Procedure.
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(b) Appeal in a Criminal Case.- In a criminal (b) Appeal in a Criminal Case.
case, a defendant shall file the notice of appeal in
the district court within 10 days after the entry (1) Time for Filing a Notice of Appeal.
either of the judgment or order appealed from, or
of a notice of appeal by the Government. A notice (A) In a criminal case, a defendant's
of appeal filed after the announcement of a notice of appeal must be filed in the
decision, sentence, or order - but before entry of district court within 10 days after the
the judgment or order- is treated as filed on the later of:
date of and after the entry. If a defendant makes a
timely motion specified immediately below, in (i) the entry of either the judgment
accordance withithe Federal Rules of Criminal or the order being appealed; or
Procedure, an appeal from a judgment of conviction
must be taken within 10 days after the entry of the (ii) the filing of the government's
order disposing of the last such motion outstanding, notice of appeal.
or within 10 days after the entry of the judgment of
conviction, whichever is later. This provision (B) When the government is entitled to
applies to a timely motion: appeal, its notice of appeal must be

(1) for judgment of acquittal; filed in the district court within 30
(2) for arrest of judgment; S days after the later of:
(3) for a new trial on any ground other than
newly discovered evidence; or (i) the entry of the judgment or
(4) for a new trial based on the ground of order being appealed; or
newly discovered evidence if the motion is
made before or within 10 days after entry of (ii) the filing of a notice of appeal by
the judgment. any defendant.
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(2) Filing Before Entry of Judgment. A
notice of appeal filed after the court K
announces a decision, sentence, or order -

but before the entry of the judgment or
order - is treated as filed on the date of
and after the entry.

(3) Effect, of a Motion on a Notice of
Appeal.

(A) If a defendant timely makes any of the
following motions under the, Federal
Rules of Criminal Procedure, the
notice of appeal from. a judgment of
conviction must be filed within 1O
days after the entry ofithe order
disposing of the last such remaining
motion; or within 1O days after the
entry of the judgment of conviction,
whichever period ends later. This
provision applies to a timely motion:

(i) for judgment of acquittal under
Rule 29;

(ii) for a new trial under Rule 33, but
if based on newly discovered
evidence, only if the motion is
made no later than 10 days after
the entry of the judgment; or

(iii) for arrest of judgment under Rule
34.
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A notice of appeal filed after the court (B) A notice of appeal filed after the court
announces a decision, sentence, or order but before announces a decision, sentence, or
it disposes of any of the above motions, is order,- but before it disposes of any
ineffective until the date of the entry of the order of the motions referred toin Rule
disposing of the last such motion outstanding, or 4(b)(3)(A) - becomes effective upon
until the date of the entry of the judgment of the later of the following:
conviction, whichever is later. Notwithstanding the
provisions of Rule 3(c), a valid notice of appeal is (i) the entry of the order disposing
effective without amendment to appeal from an of the last such remaining
order disposing of any of-the above motions. When motion; or
an appeal by the government is authorized by
statute, the notice of appeal must be filed in the (ii) the entry of the judgment of
district court within 30 days after (i) the entry of conviction.
the judgment or order appealed from or (ii) the
filing of, a notice of appeal by any defendant. (C) A valid notice of appeal is effective -

A judgment or, order is entered within the without amendment - to 'appeal from
meaning of this subdivision when it is entered on an order disposing of any of the
the criminal docket. Upon a showing of excusable motions referred to in Rule
neglect, the district court may - before or after the 4(b)(3)(A).
time has expired, with or without motion and
notice - extend theotimer'for filing, a notice of (4) Motion for Extension of Time. Upon a
appeal for a period not to exceed 30 days from the finding of excusable neglect or good
expiration of the time Otherwise prescribed by this cause, the district court may - before or
subdivision. after the time has expired, with or without

motion and notice - extend the time to file
a notice of appeal for a period not to
exceed 30 days from the expiration of the
time otherwise prescribed by this Rule
4(b).

The filing of a notice of appeal under this Rule (5) Jurisdiction. The filing of a notice of
4(b) does not divest a district court of jurisdiction appeal under this Rule 4(b) does not divest
to correct a sentence under Fed. R. Crim. P. 35(c), a district court of jurisdiction to correct a
nor does the filing of a motion under Fed. R. Crim. sentence under Federal Rule of Criminal
P. 35(c) affect the validity of a notice of appeal Procedure 35(c), nor does the filing of a.
filed before entry of the order disposing of the motion under 35(c) affect the validity of a
motion. notice of appeal filed before entry of the

order disposing of the motion.

(6) Entry Defined. A judgment or order is
entered for purposes of this Rule 4(b)
when it is entered on the criminal docket.
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'(c) Appeal by an Inmate Confined in an (c) Appeal by an Inmate Confined in an

Institution.- If an inmate confined in an institution Institution.
files a notice of appeal in either a civil case or a
criminal case, the notice of appeal is timely filed if (1) If an inmate confined in an institution files
it is deposited in-the institution's internal mail a notice of appeal in either a civil or a

system on or before, the last, day for filing. Timely criminal case, the notice is timely if it is

filing may be shown by a notarized statement or by deposited in the institution's internal mail

a declaration (in compliance with128 U.S.C. system on or before the ,lastlday for filing.

§ 1746) setting forth ,thedate of deposit and stating If an institution has a system designed, for

that first-class postage has been prepaid. In a civil legal mail,, the inmate must use that system
case in which the first notice of appeal is filed in to receive the benefit of this,, rule, Timely
the manner provided in this subdivision (c), the 14- filing may be shown by a declaration in
day period provided in paragraph (a)(3) of this Rule compliance with 28 U.S.C.1 ,§ 1746 or by a
4 for another party to file a notice of appeal runs notarized statement, either, of which must,
from the date when the district court receives the set forth the date of deposit and state that
first n e of appeal. Glnha criminal case in which a first-class postage has been prepaid.
defendant files' a ,'notice of appeal in the manner
provided in this subdivision (c), the 30-day period (2) If an inmate files the first notice of appeal
for the government to file its notice of appeal runs in a civil case under, this Rule 4(c), the 14-
from the entry of the judgment or order appealed day period provided in Rule 4(a)(3) for
from or from th1 district court's receipt of the I another party to file ,,a notice of appeal runs
defendant's notice pofappeal. from the date when the district court

dockets the first notice.

(3) When a defendant in a criminal case files a
notice of appeal under this Rule 4(c), the
30-day period for the government to file
its notice of appeal runs from the entry of
the judgment or order appealed from or
from the district court's docketing of the
defendant's notice of appeal, whichever is
later.

(d) Mistaken Filing in the Court of Appeals. If a
notice of appeal in either a civil or a criminal
case is mistakenly filed in the court of appeals,
the clerk of that court must note on the notice
the date when it was received and send it to the
district clerk. The notice is then considered
filed in the district court on the date so noted.

Rules App. A- 146 Page 17



Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only; in this rule, however, substantive changes are made in paragraphs (a)(6) and (b)(4), and in
subdivision (c).

Subdivision (a), paragraph (1). Although the Advisory Committee does not intend to make any
substantive changes in this paragraph, cross-references to Rules 4(a)(1)(B) and 4(c) have been added to
subparagraph (a)(1)(A).

Subdivision (a), paragraph (4). Item (vi) in subparagraph (A) of Rule 4(a)(4) provides that filing a
motion for relief under Fed. R. Civ. P. 60 will extend the time-for filing a notice of appeal if the Rule 60
motion is filed no later than 10 days after judgment is entered. Again, the Advisory Committee does not
intend to make any substantive change in this paragraph. But because Fed. R. Civ. P. 6(a) and Fed. R. App.
P. 26(a) have different methods for computing time, one might be uncertain whether the 10-day period
referred to in Rule 4(a)(4) is computed using Civil Rule 6(a) or Appellate Rule 26(a). Because the Rule
60 motion is filed in the district court, and because Fed. R. App. P. I (a)(2) says that when the appellate
rules provide for filing a motion in the district court, "the procedure must comply with the practice of the
district court," the rule provides that the 1O-day period is computed using Fed. R. Civ. P. 6(a).

Subdivision (a), paragraph (6). Paragraph (6) permits a district court to reopen the time for appeal
if a party has not received notice of the entry of judgment and no party would be prejudiced by the
reopening. Before reopening the time for appeal, the existing rule requires the district court to find that the
moving party was entitled to notice of the entry of judgment and did not receive it "from the clerk or any
party within 21 days of its entry." The Advisory Committee makes a substantive change. The finding must
be that the movant did not receive notice "from the district court or any party within 21 days after entry."
This change broadens the type of notice that can preclude reopening the time for appeal. The existing rule
provides that only notice from a party or from the clerk bars reopening. The new language precludes
reopening if the movant has received notice from "the court."

Subdivision (b). Two substantive changes are made in what will be paragraph (b)(4). The current rule
permits an extension of time to file a notice of appeal if there is a "showing of excusable neglect." First,
the rule is amended to permit a court to extend the time for "good cause" as well as for excusable neglect.
Rule 4(a) permits extensions for both reasons in civil cases and the Advisory Committee believes that
"good cause" should be sufficient in criminal cases as well. The amendment does not limit extensions for
good cause to instances in which the motion for extension of time is filed before the original time has
expired. The rule gives the district court discretion to grant extensions for good cause whenever the court
believes it appropriate to do so provided that the extended period does not exceed 30 days after the
expiration of the time otherwise prescribed by Rule 4(b). Second, paragraph (b)(4) is amended to require
only a "finding" of excusable neglect or good cause and not a "showing" of them. Because the rule
authorizes the court to provide an extension without a motion, a "showing" is obviously not required; a
"finding" is sufficient.
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Subdivision (c). Substantive amendments are made in this subdivision. The current rule provides that

if an inmate confined in an institution files a notice of appeal by depositing it in the institution's internal

mail system, the notice is timely filed if deposited on or before the last day for filing. Some institutions
have special internal mail systems for handling legal mail; such systems often record the date of deposit
of mail by an inmate? the date of delivery of mail to an inmate, etc. The Advisory Committee amends the
ruleto require an inmate to use the system designed for legal mail, if there is one, in order to receive the
benefit of this subdivision.

When an inmate uses the filing method authorized by subdivision (c), the current rule provides that

the time for other parties to appeal begins to run from the date the district court "receives" the inmate's

notice of appeal. The rule is amended so that the time for other parties begins to run when the district court
"dockets" the inmate's appeal. A court may "receive" a paper when its mail is delivered to it even if the
mail is not processed for a day or two, making the date of receipt uncertain. "Docketing" is an easily
identified event. The change eliminates uncertainty. Paragraph (c)(3) is further amended to make it clear
that the time for the government to file its appeal runs from the later of the entry of the judgment or order
appealed from or lthe district court's docketing of a defendant's notice filed under this paragraph (c).

(A1
Rules App. A-148 Page 19 K



Rule 5. Appeal by Permission Under -28 U.S.C. Rule 5. Appeal by Permission
§ 1292(b)

(a) Petition for permission to appeal. - An (a) Petition for Permission to Appeal.
appeal from an interlocutory order containing the
statement prescribed by 28 U.S.C. § 1292(b) may (1) To request permission to appeal when an
be sought by filing a petition for permission to appeal is within the court of appeals'
appeal with the clerk of the court of appeals within discretion, a party must file a petition for
10 days after the entry of such order in the district permission to appeal. The petition must
court with proof of service on all other parties to be filed with the circuit clerk with proof of
the action in the district court. An order may be service on all other parties to the district-
amended to include the prescribed statement at any court action.
time, and permission to appeal may be sought
within 10 days after entry of the order as amended. (2) The petition must be filed within the time

specified by the statute or rule authorizing
the appeal or, if no such time is specified,
within the time provided by Rule 4(a) for
filing a notice of appeal.

(3) If a party cannot petition for appeal unless
the district court first enters an order
granting permission to do so or stating that
the necessary conditions are met, the
district court may amend its order, either
on its own or in response to a party's
motion, to include the required permission
or statement. In that event, the time to
petition runs from entry of the amended
order.
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(b) Content of petition; answer. - The petition (b) Contents of the Petition; Answer or Cross-
shall contain a statement of the facts necessary to an Petition; Oral Argument.
understanding of the controlling question of law
determined by the order of the district court; a (1) The petition must include the following:
statement of the question itself; and a statement of
the reasons why a substantial basis exists for a (A) the facts necessary to understand the
difference of opinion on the question and why an question presented;
immediate appeal may materially advance the
termination of the litigationr The petition shall (B) the question itself;
include or have annexed thereto a copy of the order
from which'appeal is sought and of any findings of (C) the relief sought;
fact, conclusions of law and opinion relating
thereto. Within 7 days after service of the petition, (D) the reasons why the appeal should be
an adverse party may file an.answer in opposition. allowed and is authorized by a statute
The application and answer shall be submitted or rule; and
without oral argument unless otherwise ordered.

(E) an attached copy of:

(i) the order, decree, or judgment
complained of and any related
opinion or memorandum, and

(ii) any order stating the district
court's permission to appeal or
finding that the necessary
conditions are met.

(2) A party may file an answer in opposition
or a cross-petition within 7 days after the
petition is served.

(3) The petition and answer will be submitted
without oral argument unless the court of
appeals orders otherwise.

(c) Form of Papers; Number of Copies. - All (c) Form of Papers; Number of Copies. All
papers may be typewritten. An original and three papers must conform to Rule 32(a)(1). An
copies must be filed unless the court requires the original and 3 copies must be filed unless the
filing of a different number by local rule or by court requires a different number by local rule
order in a particular case. or by order in a particular case.
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(d) Grant of permission; cost bond; filing of (d) Grant of Permission; Fees; Cost Bond; Filing
record. - Within 10 days after the entry of an the Record.
order granting permission to appeal the appellant
shall (1) pay to the clerk of the district court the (1) Within 10 days after the entry of the order
fees established by statute and the docket fee granting permission to appeal, the
prescribed by the Judicial Conference of the United appellant must:
States and (2) file a bond for costs if required
pursuant to Rule 7. The clerk of the district court (A) pay the district clerk all required fees;
shall notify the clerk of the court of appeals of the and
payment of the'fees. Upon receipt of such notice
the clerk'of the court of appeals shall enter the (B) file a cost bond if required under Rule
appeal upon the docket. The record shall be 7.
transmitted and filed in accordance with Rules 11
and '12(b). A notice of appeal'need not be filed. (2) A notice of appeal need not be filed. The

date when the order granting permission to
appeal is entered serves as the date of the
notice of appeal for calculating' time under
these rules.

(3) The district clerk must notify the circuit
clerk once the petitioner has paid the fees.
Upon receiving this notice, the circuit
clerk must enter the appeal on the docket.
The record must be forwarded and filed in
accordance with Rules 11 and 12(c).

Committee Note

In 1992 Congress added subsection (e) to 28 U.S.C. § 1292. Subsection (e) says that the Supreme
Court has power to prescribe rules that "provide for an appeal of an interlocutory decision to the courts
of appeals that is not otherwise provided for' in section 1292. The amendment of Rule 5 was prompted
by the possibility of new rules authorizing additional interlocutory appeals. Rather than add a separate
rule governing each such appeal, the Committee believes it is preferable to amend Rule 5 so that it will
govern all such appeals.

In addition the Federal Courts Improvement Act of 1996, Pub. L. 104-317, abolished appeals by
permission under 28 U.S.C. § 636(c)(5), making Rule 5.1 obsolete.

This new Rule 5 is intended to govern all discretionary appeals from district-court orders,
judgments, or decrees. At this time that includes interlocutory appeals under 28 U.S.C. § 1292(b),
(c)(l), and (dXl) & (2). If additional interlocutory appeals are authorized under § 1292(e), the new Rule
is intended to govern them if the appeals are discretionary.
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Subdivision (a). Paragraph (a)(1) says that when granting an appeal is within a court of appeals'
discretion, a party may file a petition for permission to appeal. The time for filing provision states only
that the petition must be filed within the time provided in the statute or rule authorizing the appeal or,
if no such time is specified, within the time provided by Rule 4(a) for filing a notice of appeal.

Section 1292(b), (c), and (d) provide that the petition must be filed within 10 days after entry of the
order containing the statement prescribed in the statute. Existing Rule 5(a) provides that if a district
court amends an order to1contain the prescribed statement, the petition must be filed within 10 days after

entry of the amended order. The new rule similarly says that if a party cannot petition without the
district court's permission or statement that necessary circumstances are present, the district court may
amend its order to include such a statement and the time to petition runs from entry of the amended
order.

The provision that the Rule 4(a) time for filing a notice of appeal should apply if the statute or rule
is silent about the filing time was drawn from existing Rule 5.1.

Subdivision (b). The changes made in the provisions in paragraph (b)(1) are intended only to
broaden them sufficiently to make them appropriate for all discretionary appeals.'

In paragraph (b)(2) a uniform time - 7 days - is established for filing an answer in opposition or
cross-petition. Seven days is the time for responding under existing Rule 5 and is an appropriate length
of time when dealing with an interlocutory appeal Although existing Rule 5.1 provides 14 days for
responding, the Committee does not believe that the longer response time is necessary.

Subdivision (c). Subdivision (c) is substantively unchanged.

Subdivision (d). Paragraph (d)(2) is amended to state that "the date when the order granting
permission to appeal is entered serves as the date of the notice of appeal" for purposes of calculating time
under the rules. That language simply clarifies existing practice.
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,J. Rule 5.1. Appeal by Permission Under 28 U.S.C. Rule 5.1 Appeal by Leave under 28
§ 636(c)(5) ' U.S.C. § 636(c)(5)

(a) Petition for Leave to Appeal; Answer or [Abrogated]
Cross Petition. - An appeal from a district court
judgment, entered after an appeal under 28 U.S.C.
§ 636(c)(4) to a district judge from a judgment
entered upon direction of a magistrate judge in a
civil case, may be sought by filing a petition for
leave to appeal. An appeal on petition for leave to
appeal is not a matter of right, but its allowance is a
matter of sound judicial discretion. The petition
shall be filed with the clerk of the court of appeals
within the time provided by Rule 4(a) for filing a
notice of appeal, with proof of service on all parties
to the action in the district court. A notice of appeal
need not be filed. Within 14 days after service of
the petition, a party may file an answer in
opposition or a cross petition.

(b) Content of petition; answer. - The petition
for leave to appeal shall contain a statement of the
facts necessary to an understanding of the questions
to be presented by the appeal; a statement of those
questions and of the relief sought; a statement of
the reasons why in the opinion of the petitioner the
appeal should be allowed; and a copy of the order,
decree or judgment complained of and any opinion
or memorandum relating thereto. 'The petition and
answer shIall be 'submitted to a panel of judges of
the court of appeals without oral argument unless
otherwise ordered.

(c)l Form of Papers; Number of Copies. - All
papers may be typewritten. An original and three
copies must be filed unless the court'requires the
filing of a different number by local rule or by
order in a particular case.
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(d) Allowance of the appeal; fees; cost bond;
filing of record. - Within 10 days after the entry of
an order granting the appeal, the appellant shall (1)
pay to the clerk of the district court the fees
established by statute and the docket fee prescribed
by the Judicial Conference of the United States and
(2) file a bond for costs if required pursuant to Rule
7. The clerk of the district court shall notify the
clerk of the court of appeals of the payment of the
fees. Upon receipt of such notice, the clerk of the
court of appeals shall enter the appeal upon the
docket. The record shall be transmitted and filed in
accordance with Rules 11 and 12(b).

Committee Note
I

The Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, abolished appeals by
permission under 28 U.S.C. § 636(c)(5), making Rule 5.1 obsolete. Rule 5.1 is, therefore, abrogated.

Rule 6. Appeal in a Bankruptcy Case from a Rule 6. Appeal in a Bankruptcy Case
Final Judgment, Order, or Decree of a District from a Final Judgment,
Court or of a Bankruptcy Appellate Panel. ~~~~~~~~Order, or Decree of a District

Court or Bankruptcy
Appellate Panel

(a) Appeal from a judgment, order or decree of (a) Appeal From a Judgment, Order, or Decree
a district court exercising original jurisdiction in a of a District Court Exercising Original
bankruptcy case. - An appeal to a court of appeals Jurisdiction in a Bankruptcy Case. An
from a final judgment, order or decree of a district appeal to a court of appeals from a final
court exercising jurisdiction pursuant to 28 U.S.C. judgment, order, or decree of a district court

l § 1334 shall be taken in identical fashion as appeals I exercising jurisdiction under 28 U.S.C. § 1334
from other judgments, orders or decrees of district is taken as any other civil appeal under these
courts in civil actions. rules.
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(b) Appeal from a judgment, order or (b) Appeal From a Judgment, Order, or Decree
decree of a district court or bankruptcy appellate of a District Court or Bankruptcy Appellate
panel exercising appellate jurisdiction in a Panel Exercising Appellate Jurisdiction in a
bankruptcy case. - Bankruptcy Case.

(1) Applicability of other rules. All provisions (1) Applicability of Other Rules. These
of these rules are applicable to an appeal to a court rules apply to an appeal to a court of
of appeals pursuant to 28 U.S.C. § 158(d) from a appeals under 28 U.S.C. § 158(d) from a
final judgment, order or decree of a district court final judgment, order, or decree of a
or bankruptcy appellate panel exercising appellate district court or bankruptcy appellate panel
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b), exercising appellate jurisdiction under 28
except that- U.S.C. § 158(a) or (b). But there are 3

exceptions:
(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10,
11, 12(b), 13-20, 22-23, and 24(b) are (A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b),
not applicable; 13-20, 22-23, and 24(b) do not
(ii) the reference in Rule 3(c) to apply;
"Form 1 in the Appendix of Forms"
shall be read as a reference to Form 5; (B) the reference in Rule 3(c) to "Form 1
and inlthe Appendix of Forms" must be
(iii) when the appeal is from a read as a reference to Form 5; and
bankruptcy appellate panel, the term
"district court" as used in any (C) when the appeal is from a bankruptcy
applicable rule, means "appellate appellate panel, the term "district
panel". court," as used in any applicable rule,

means "appellate panel."

(2) Additional rules. In addition to the rules (2) Additional Rules. In addition to the rules
made applicable by subsection (b)(1) of this rule, made applicable by Rule 6(b)(1), the
the following rules shall apply to an appeal to a following rules apply:
court of appeals pursuant to 28 U.S.C. § 158(d)
from a final judgment, order or decree of a district
court or of a bankruptcy appellate panel exercising
appellate jurisdiction pursuant to 28 U.S.C.
§ 158(a) or (b):
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(i) Effect of a Motion for Rehearing on the (A) Motion for rehearing.
Time for Appeal. If any party files a timely
motion for rehearing under Bankruptcy Rule (i) If a timely motion for rehearing

8015 in the district court or the bankruptcy under Bankruptcy Rule 8015 is

appellate panel, the time for appeal to the filed, the time to appeal for all

court of appeals for all parties runs fromithe parties runs, from the entry of the

entry of the order disposing of the motion. A order disposing of the motion. A

notice of appeal filed after announcement or notice of appeal filed after thel

entry of the district court's or bankruptcy district court or bankruptcy

appellate panel''s judgment, order, or decree, appellate panel announces or

but before dispositionr of the motion for enters a judgment,, order, or

rehearing, ,is ineffective until the~date of the decree - but before disposition
entry of the order, disposing of the,,motion of the motion for rehearing -

for rehearing. Appellate review of the order becomes effective when the order

disposiigof the motion requires the party, in disposing of the motion for

compliance wh Appellate Rules 3(c) and rehearing is entered.
6(b)(1)(ii), to amend a previously filed
notice of appeal. A party intending to (ii) Appellate review of the order
challenge alteration or amendment of the disposing of the motion requires

judgment, order, o decree shall file an the party, in compliance with
amende'dnotic eof appeal within the time Rules 3(c) and 6(b)(1)(B), to

prescribed by Rule 4, excluding 4(a)(4) and amend a previously filed notice
4(b), measured from the entry of the order of appeal. A party intending to

disposirg of the motion. Noadditional fees challenge an altered or amended

will beirequired for filing the amended judgment, order, or decree must
notice. file a notice of appeal or amended

notice of appeal within the time
prescribed by Rule 4 - excluding
Rules 4(a)(4) and 4(b) -

measured from the entry of the
order disposing of the motion.

(iii) No additional fee is required to
file an amended notice.
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(ii) The record on appeal. Within 10 days (B) The record on appeal.
after filing the notice of appeal, the appellant
shall file with the clerk possessed of the (i) Within 10 days after filing the
record assembled pursuant to Bankruptcy notice of appeal, the appellant
Rule 8006, and serve on the appellee, a must file with the clerk
statement of the issues to be presented on possessing the record assembled
appeal and a designation of the record to be in accordance with Bankruptcy
certified and transmitted to the clerk of the Rule 8006- and serve on the
court'of appeals. If the appellee deems other appellee - a statement of the
parts of the record necessary, the appellee issues to be presented on appeal
shall, within 10 days after service of the and a designation of the record to
appellant's designation, file with the clerk be certified and sent to the circuit
and serve on the appellant a designation of clerk.
additional parts to be included'. The record,
redesignated as provided above, plus the (ii) An appellee. who believes that
proceedings in the district court or other parts of the record are
bankruptcy appellate panel and a certified necessary must, within 10 days
copy of the docket entries prepared by the after being served with the
clerk pursuant to'Rule 3(d) shall constitute appellant's designation, file with
the record on appeal. the clerk and serve on the

appellant a designation of
additional parts to be included.

(iii) The record on appeal consists of:

* the redesignated record as
provided above;

* the proceedings in the
district court or bankruptcy
appellate panel, and

K a certified copy of the
docket entries prepared by
the clerk under Rule 3(d).
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(iii) Transmission of the record. When (C) Forwarding the record.
the record is complete for purpose of the
appeal, the clerk of the district court or the (i) When the record is complete, the
appellate panel, shall transmit'it forthwith district clerk or bankruptcy
to the clerk bof the court of appeals. The appellate panel clerk must
clerk of theadistrict court or of the number the documents,
appellate panel shall number the constituting the record and send
documents comprising the record and shall them promptly to the circuit clerk
transmit ,with the record a list of together with a list of the
documents correspondingly numbered and documents correspondingly
identifiedwith reasonable definiteness. numbered and reasonably,
Documents of unusual bulk or weight, identified, Unless directed to do
physical exhibits other than documents and so by a party or.,the circuit clerk,
such other parts of the record as the court the clerk will not send to the
of appeals may designate by local rule, court of appeals, documents of
shall not be transmitted by the clerk unless unusual bulk 'or, weight,,;physical
the clerk is directed to do so by a party or exhibits othper than documents, or
by the clerk of the court of appeals. A other parts of the ,record,
partymust make advance arrangements designated for omission by local
with the clerk for the transportation and rule of the court of appeals. If the
receipt of exhibits of unusual bulk or exhibits are unusually bulky or
weight. heavy, a party must arrange with

the clerks in advance for their
transportation and receipt.

All parties shall take any other action (ii) All parties must do whatever else
necessary to enable the clerk to assemble and is necessary to enable the clerk to
transmit the record. The court of appeals assemble and forward the record.
may provide by rule or order that a certified i The court of appeals may provide
copy of the docket entries shall be by rule or order that a certified
transmitted in lieu of the redesignated copy of the docket entries be sent
record, subject to the right of any party to in place of the redesignated
request at any time during the pendency of record, but any party may request
the appeal that the redesignated record be at any time during the pendency
transmitted. of the appeal that the

redesignated record be sent.

Rules App. A-158 Page 29



(iv) Filing of the record. Upon receipt of, (D) Filing the record. Upon receiving
the record, the clerk of the court of appeals shall the record - or a certified copy of
file it and shall immediately give notice to all the docket entries sent in place of the
parties of the date on which it was filed. Upon redesignated record - the circuit
receipt of a certified copy of the docket entries clerk must file it and immediately
transmitted in lieu of the redesignated record notify all parties of the filing date.
pursuant to rule or order, the clerk of the court of
appeals shall file it, and shall immediately give
notice to all parties of the date on which it was
filed.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Subdivision (b). Language is added to Rule 6(b)(2)(A)(ii) to conform with the corresponding provision in
Rule 4(a)(4). The new language is clarifying rather than substantive. The existing rule states that a party
intending to challenge an alteration or amendment of a judgment must file an amended notice of appeal. Of
course if a party has not previously filed a notice of appeal, the party would simply file a notice of appeal not
an amended one. The new language states that the party must file "a notice of appeal or amended notice of
appeal."

Rule 7. Bond for costs on appeal in civil cases Rule 7. Bond for Costs on Appeal in a
Civil Case

The district court may require an appellant to file In a civil case, the district court may require an
a bond or provide other security in such form and appellant to file a bond or provide other security in
amount as it finds necessary to ensure payment of any form and amount necessary to ensure payment
costs on appeal in a civil case. The provisions of of costs on appeal. Rule 8(b) applies to a surety on
Rule 8(b) apply to a surety upon a bond given a bond given under this rule.
pursuant to this rule.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 8. Stay or Injunction Pending Appeal Rule 8. Stay or Injunction Pending
Appeal

(a) Stay must ordinarily be sought in the first (a) Motion for Stay.
instance in district court; motion for stay in court of
appeals. Application for a stay of the judgment (1) Initial Motion in the District Court. A
or order of a district court pending appeal, or for party must ordinarily move first in the
approval of a supersedeas bond, or for an order district court for the following relief:
suspending, modifying, restoring or granting an
injunction during the pendency of an appeal must (A) a stay of the judgment or order of a
ordinarily be made in the first instance in the district court pending appeal
district court.

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying,
restoring, or granting an injunction
while an appeal is pending.
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A motion for such relief may be made to the court (2) Motion in the Court of Appeals;
of appeals or to a judge thereof, but the motion Conditions on Relief. A motion for the
shall show that application to the district court for relief mentioned in Rule 8(a)(1) may be
the relief sought is not practicable, or that the made to the court of appeals or to one of
district court has denied an application, or has its judges.
failed to afford the relief which the applicant
requested, with the reasons given by the district (A) The motion must:
court for its action. The, motion shall also show the
reasons for the relief requested and the facts relied (i) show that moving first in the
upon, and if the facts are subject to dispute the district court would be
motion shall be supported by affidavits or other impracticable; or
sworn statements or copies thereof. With the
motion shall be filed such parts of the record as are (ii) state that, a motion having been
relevant. Reasonable notice of the motion shall be made, the district court denied
given to all parties. The motion shall be filed with the motion or failed to afford the
the clerk and normally will be' considered by a relief requested and state any
panel or division of the court, but in exceptional reasons given by the district court
cases where such procedure would Abe impracticable for its action.
due to the requirements of time, the application
may, be made to and considered by a single judge of (B) The motion must also include:
the court,

(i) the reasons for granting the relief
requested and the facts reliedion;

(ii) originals or copies of affidavits or
other sworn statements
supporting facts subject to
dispute; and

.______________________________________________ (iii) relevant parts of the record.
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(C} The moving party must give
reasonable notice of the motion to all K
parties.

(D) A motion under this Rule 8(a)(2) must
be filed with the circuit clerk and
normally will ,be considered by a
panel of the court. But in an
exceptional case in which time
requirements make that procedure
impracticable, the motion may be
made to and considered by a single
judge.

(E) The court may condition relief ion a
party's filing a bond or other
appropriate security in the district
court.

(b) Stay may be conditioned upon giving of bond; E (b) Proceeding Against a Surety. If a party gives

proceedings against sureties. - Relief available in security in the form of a bond or stipulation or
the court of appeals under this rule may be other undertaking with one or more sureties,

conditioned upon the filing of a bond or other 11 each surety submits to the jurisdiction of the

appropriate security in the district court. If securityI district court and irrevocably appoints the 6
is given in the form of a bond or stipulation or district clerk as the surety's agent on whom any K
other undertaking with one or more sureties, each papers affecting the surety's liability on the

surety submits to the jurisdiction of the district bond or undertaking may be served. On
court and irrevocably appoints the clerk of the motion, a surety's liability may be enforced in
district court as the surety's agent upon whom any the district court without the necessity of an
papers affecting the surety's liability on the bond or independent action. The motion and any notice

undertaking may be served. A surety's liability that the district court prescribes may be served
may be enforced on motion in the district court on the district clerk, who must promptly mail a
without the necessity of an independent action. The copy to each surety whose address is known.

motion and such notice of the motion as the district
court prescribed may be served on the clerk of the
district court, who shall forthwith mail copies to the
sureties if their addresses are known.

(c) Stay in a Criminal Case. - A stay in a (c) Stay in a Criminal Case.- Rule 38 of the
criminal case shall be had in accordance with the Federal Rules of Criminal Procedure governs a
provisions of Rule 38 of the Federal Rules of stay in a criminal case.
Criminal Procedure.
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'Committee Note

The language and-organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes 'are intended to be stylistic only.

Rule 9. Release in a Criminal Case Rule 9. Release in a Criminal Case

(a) Appeal from an Order Regarding Release (a) Release Before Judgment of Conviction.,,
Before Judgment of Conviction. -The district court
must state in writing, or orally on the record,' the (1) The district court must state in writing, or
reasons for an order regarding release or detention orally on the record, the reasons for an
of a defendant in a criminal case'. A party appealing order regarding the release or detention of a
from the order, as soon as practicable after filing a defendant in a criminal case. A party
notice of appeal with the district court, must file appealing from the order must file with the
with the court of appeals a copy of the district' court of appeals a copy of the' district
court's order and its statement of reasons. An court's order and the court's statement of
appellant who questions the factual basis for the reasons as soon as practicable after filing
district court's order must file a transcript of any the notice of appeal. An appellant who
release proceedings in the district cdourt or an questions the factual basis forthe district
explanation of why sIa transcript has not been court's order must file a transcript of the
obtained. The appeal must be determined promptly. release proeedings or an explanation of
It must be heard, after reasonable notice to the why a transcript was not obtained.
appellee, 'upon such papers', affidavits, and portions
of the record as the parties ipresent; or the court may (2) After reasonable notice to the appellee, the
require. Briefs need not be filed unless the court so court of appeals must promptly determine
orders. The court of appeals or a judge thereof may the appeal on the basis of the papers,
order the release of the defendant pending decision affidavits, and parts of the record that the
of the appeal. partieslpresent or the'court reqires. Unless

the 'court9so orders, briefs need not be filed.

(3) The court of appeals or one of its judges
may order the defendant's release pending

l____________________________________________ the disposition of the appeal.
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(b) Review of an Order Regarding Release After (b) Release After Judgment of Conviction. A
Judgment of Conviction. - A party entitled to do party entitled to do so may obtain review of a
so may obtain review of a district court's order district-court order regarding release after a
regarding release that is made after a judgment of judgment of conviction by filing a notice of
conviction by filing a notice of appeal from that appealfrom that order in the district court, or
order with the district court, or by filing a motion by' filing a motion in the court of appeals 'if the
with the court of appeals if the party has already party has already filed a notice of appeal from
filed a notice of appeal from'the judgment of the judgment of conviction. Both the order and
conviction. Both the porder and the ,review are the review are subject toq Rule 9(a)., The papers
subject'to Rule 9(a). In addition, the papers filed by filed by the party seeking review must include
the applicant for review must include a copy of the a copy of the judgment of conviction.',
judgment of conviction.

(c) Criteria for Release. The decision regarding (c) Criteria ifor Release. ,,The court must make its
release, must be made in accordance with applicable decision regarding release in accordance with
provisions of 18 U.S.C. §§ 3142, 3143, and the applicable provisionsof 18 U.S.C.
3l 459c.+ l qa ,§§ 3142, 3143, and 3145(c).
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Committee Note Al,

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 10. The Record on Appeal Rule 10. The Record on Appeal

(a) Composition of the Record on Appeal. - The (a) Composition of the Record on Appeal. The
record on appeal consists of the original papers and following items constitute the record on appeal:
exhibits filed in the district court, the transcript of
proceedings, if any, and a certified copy of the (1) the original papers and exhibits filed in the
docket entries prepared by the clerk of the district district court;
court.

(2) the transcript of proceedings, if any; and

(3) a certified copy of the docket entries
prepared by the district clerk.

(b) The Transcript of Proceedings; Duty of (b) The Transcript of Proceedings.
Appellant to Order; Notice to Appellee if Partial
Transcript is Ordered.
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(1) Within 10 days after filing the notice of (1) Appellant's Duty to Order. Within 10
appeal or entry of an order disposing of the last days after filing the notice of appeal or
timely motion outstanding of a type specified in entry of an order disposing of the last
Rule 4(a)(4), whichever is later, the appellant timely remaining motion of a type
shall order from the reporter a transcript of specified in Rule 4(a)(4)(A), whichever is
such parts of the proceedings not already on later, the appellant must do either of the
file as the appellant deems necessary, subject to following:
local rules of the courts of appeals. The order
shall be in writing and within the same period a (A) order from the reporter a transcript of
copy shall be filed with the clerk of the district such parts of the proceedings not
court. If funding is to come from the United already on file as the appellant
States under the Criminal Justice& Act,, the order considers necessary, subject to a local
shall 'so state. If -no such parts of the rule of the court of appeals, and with
proceedings are to be ordered, within the same the following qualifications:
period the appellant shall file a certificate to
that effect. (i) the order must be in writing;,

(ii) if the cost of the transcript is to
be paid by the United States
under the Criminal Justice Act,
the order must so state; and

(iii) the appellant must, within the
same period, file a copy of the
order with the district clerk; or

(B) file a certificate stating that no
transcript will be ordered.

(2) If the appellant intends to urge on (2) Unsupported Finding or Conclusion. If
appeal that a finding or conclusion is the appellant intends to urge, on appeal that
unsupported by the evidence or is contrary to a finding or conclusion is unsupported by
the evidence, the appellant shall include in the the evidence or is contrary to the evidence,
record a transcript of all evidence relevant to the appellant must include in the record a
such finding or conclusion. transcript of all evidence relevant to that

finding or conclusion.
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(3) Unless the entire transcript is to be (3) Partial Transcript. Unless the entire
included, the appellant shall, within the 10-day transcript is ordered:
time provided in paragraph (b)(l) of this Rule
10, file a statement of the issues the appellant (A) the appellant must - within the 10
intends to present on the appeal, and shall serve days provided in Rule l0(b)(l) - file
on the appellee a copy of the order or a statement of the issues that the
certificate and of the statement. "An appellee appellant intends to present on the
who believes that a transcript of other parts of appeal and must serve on the appellee
the proceedings is necessary shall,! within 10 acopy of both the order or certificate
days after the service of the order or certificate J and the statement;,
and the statement of the appellant, file and
serve on then appellant a designation of (B) if the appellee considers it necessary
additionalparts to be included. Unless within to have a transcript of other parts of
10 days after service ofrilhe designation the the proceedings, the appellee must,
appellant has ordered such parts, and has so within 10 days after the service of the

notified the appellee, the appellee may within order or certificate and the statement
the following 10 days either order the parts or of the issues, file and serve on the
move in the disti cticourt for an order requiring appellant a designation of additional
the appellant to do so.$' parts to be ordered; and

(C) unless within 10 days after service of
that designation the appellant has
ordered all such parts, and has so
notified the appellee, the appellee may

I within the following 10 days either
order the parts or move in the district
court for an order requiring the
appellant to do so.

(4) At the time of ordering, a party must (4) Payment. At the time of ordering, a party
make satisfactory arrangements with the must make satisfactory arrangements with ] 
reporter for payment of the cost of the the reporter for paying the cost of the
transcript. transcript.
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(c) Statement of the evidence or proceedings (c) Statement of the Evidence When the'
when no report was made or when the transcript is Proceedings Were Not Recorded or When a
unavailable. -If no report of the evidence or Transcript Is Unavailable. If the transcript of
proceedings at a hearing or trial was made, or if a a hearing or trial is unavailable, the appellant
transcript is unavailable, the appellant may prepare may prepare a statement of the evidence or
a statement of the evidence or proceedings from the proceedings from the best available means,
best available means, including the appellant's including the appellant's recollection. The
recollection. The statement shall be served on the statement must be, served on the appellee, who
appellee, who may serve objections or proposed may serve objections or proposed amendments
amendments thereto within 10 days after service. within 10 days after being served. The
Thereupon the statement and any objections or statement and any objections or proposed
proposed, amendments shall be submitted to the amendments must then be submitted to the,
district court for settlement and approval and as district court for settlement and approval. As
settled and approved shall be included by the clerk settled and approved, the statement mustbe
of the district court in the record on appeal. included by the, district'clerk in the record on
,_______;,,____________,,,_____________,_____ appeal..

(d) Agreed statement as.the record on (d) Agreed Statement as the Record on Appeal.
appeal. - In lieu of the record on appeal as defined In place of the record on appeal as defined in
in subdivision (a) of this rule, the parties may Rule 10(a), the parties may prepare, sign, and
prepare and sign a statement of the case showing submit to the district court a statement of the
how the issues presented by the' appeal arose and case showing how the issues presented by the
were decided in the district court and setting forth appeal arose and were decided in the district
only so many of the facts averred and proved or court. The statement must set forth only those
sought to be proved as are epssential -to as decision of facts averred and proved or sought to be
the issues presented. If the statement conforms to proved that are essential to the court's
the truth, it, together with such additions as the resolution of the issues. If the statement is
court may consider necessary' fully to present the truthful, 'it - together with any additions that
issues raised by the appeal,, shall be approved by the district court may consider necessary to a
the district court and shall'then be certified to the full presentatioon of the issues on appeal - must
court of appeals as the recHrd opn~appeal, and be approved by the district court and must then
transmitted thereto by the clerk 'f the' districtcourt be certified tithe court of appeals as' the record
within the time provided by Rule'0 11. 'Copies, of the on appa. The district clerk must then send it
agreed statement may be filed as t~he appendix to the circuit clerk within the time provided by
required by Rule 30. Rule 11 A copy of the agreed statement may

be filed, in place of the appendix required by
l _________________________________________ Rule 30,.
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(e) Correction or modification of the record. - (e) Correction or Modification of the Record.
If any difference arises as to whether the record
truly discloses what occurred in the district court, (1) If any difference arises about whether the

the difference shall'be submitted to and settled by record truly discloses what occurred in the
that court and the record made to conform to the ,district court, the difference must be
truth. ,If anything material to either party is omitted submitted to and settled by that court and

from the record by error or accident orvis misstated therecord conforned accordingly.
therein, the parties by stipulation, or the district
court, either before, or after the record is (2) If anything material to either party is

transmitted t the court of appeals, wdrthe court of omitted from or misstated in the record by
appeals, on proper suggestion or of its own error or accident,, the omission or
initiative, may direct that the omissionor , misstatement may be corrected and a

misstatement be corrected, and if necessary that a supplemental record may be certified and
supplemental record be certified and transmitted. forwarded:
All other questions, lasto ;the form and content of
the record shall be presented to the court of (A) on stipulation of the parties;
appeals.

(B) by the district court before or after the
record has been forwarded; or

(C) by the court of appeals.

(3) All other questions as to the form and
content of the record must be presented to (
the court of appeals.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughoutrIthe appellate rules. These changes are intended to be
stylistic only.
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Rule 11. Transmission of the record Rule 11. Forwarding the Record

(a) Duty of appellant. -- After filing the notice (a) Appellant's Duty. An appellant filing a notice
of appeal the appellant, or in the event that more of appeal must comply with Rule 10(b) and
than one appeal is taken, each appellant, shall must do whatever else is necessary to enable
comply with the provisions of Rule 10(b) and shall the clerk to assemble and forward the record.
take any other action necessary to enable the clerk If there are multiple appeals from a judgment
to assemble and transmit the record. A single or order, the clerk must forward a single
record shall be transmitted.", record.'

(b) Duty of reporter to prepare and file (b) Duties of Reporter and District Clerk.
transcript; notice to court of appeals; duty of clerk
to transmit the record. -Upon receipt of an order (1) Reporter's Duty to Prepareaand File a
for a transcript, the reporter shall acknowledge at Transcript. The reporter must prepare
the foot of the, order the fact that the reporter has and file a transcript as follows 
received it and the date on which the reporter
expects to have the transcript completed and shall (A) Upon receiving an order for a
transmit the order,, so endorsed!, to the clerk of the transcript, the reporter must enter at
court of appeals. If the transcript cannotbe the foot of the order the date of its
completed within 30 days of receipt of the order the receipt and the expected completion
reporter shall request an extension of time from the date and send a copy,, so endorsed, to
clerk of the court of Appeals and the' action of the the circuit clerk.
clerk of the court of appeals shall be entered on the
docket and the 1parties notified. In the event of the (B) If the transcript cannot be completed
failure of thei reportdr tblofile the transcript within within 30 days of the reporter's
the time allowed, the clerk of the court of appeals receipt of the order, the reporter may
shall noti the: distrct judge and take such other request the circuit clerk to grant
steps may' be diected by the court, of appeals. additional time to complete it. The
Upon compl'etionof the transcript' the reporter shall clerk must note on the docket the
file it with'the clerk of the district court and shall action taken and notify the parties.
notify the clerk of 'the court of appeals that the
reporter has done so. (C) When a transcript is complete, the

reporter must file it with the district
clerk and notify the circuit clerk of
the filing.

(D) If the reporter fails to file the
transcript on time, the circuit clerk
must notify the district judge and do
whatever else the court of appeals
directs.
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When the record is complete for purposes of (2) District Clerk's Duty to Forward. When
the appeal, the clerk, of the district court shall the record is complete, the district clerk
transmit it forthwith to the clerk of the court of must number the documents constituting
appeals. The clerk of the district court shall number the record and send them promptly to the
the documents comprising the record, and shall circuit clerk together with a list of the
transmit with the record a list of documents documents correspondingly numbered and
correspondingly numbered and identified with reasonably identified. Unless directed to,
reasonable definiteness,.,, Documents of unusual bulk do so, by a party or the circuiticlerk, the
or weight, physical exhibits other than documents, district clerk will not send to the, court of
and such other parts of the record as the court of appeals documents of unusualIbulk or
appeals may designate by local rule, shall'not be weight, 'physical exhibits other than
transmitted"by t lerk'f unless the clerk is directed documents§,orbother parts of the record
to do so by a party or by the clerk of the court of designated for omission by local rule of
appeals. Allpdarty~ must make advance arrangements lthecourt' of appeals., 'If the exhibits are
with thetclerks fohei'1transportation and receipt of unusually bulky or heavy, a party' must
exhibits of unusual bulk or weight. arrange with the clerks in advance for their

transportation and receipt.

(c) Temporary retention of record in district (c) Retaining the RecordTemporarily inthe,
court for use in preparing appellate papers. - District Court, Fr Ue fnoPreparing the
Notwithstanding the provisions of (a) and (b) of this Appeal. The parties may, stipulate, or the
Rule 1, the, parties may, stipulate, or the district district court orn motionlmay order, that the
court on motion of any party may order, that the district clerk retain the record temporarily for,
clerk of the district court shall temporarily retain the parties to use in preparing the papers on
the record for use iby the parties in preparing appeal. Inthat event the district clerk must
appellate papers. JIn that event the clerk of the certify to the circuit clerk lthat the record on
district court shall certify to the clerk of the court appeal is complete, Upon receipt of the
of appeals thatth record, including, the transcript appellee's brief, or earlier if the court orders, or
or parts thereof'designated for inclusion and all the parties agree, the appellant must request the
necessary exhibits, is complete for purposes of the district clerk to forward the record.
appeal. ponreceipt of the brief of jthe appellee, orb,
at such earlier time as the parties may agree or the
court may order, the appellant shall request the
clerk of the district court to transmit the record.

(d) [Extension of time for transmission of the (d) [Abrogated.]
record; reduction of time] [Abrogated] __,
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( ~ (e) Retention of the record in the district court (e) Retaining the Record by Court Order.
by order of court. - The court of appeals may.
provide by rule or order that a certified copy of the (1) The court of appeals may, by order or
docket entries shall be transmitted in lieu of the local rule, provide that a certified copy of
entire record, subject to the right of any party to the docket entries be forwarded instead of
request at any time during the pendency of the the entire record. But a party may at any
appeal that designated parts of the record be time during the appeal request that
transmitted. designated parts of the record be

If the record or any part thereof is required in forwarded.
the district court for use there pending the appeal,
the district court may make -an order to that effect, (2) The district court may order the record or
and the clerk of the district court shall retain the some part of it retained if the court needs
record or parts thereof Asubject to the request of the it while the appeal is pending, subject,
court of appeals,: and! shall transmit a copy of the however, to call by the court of appeals.
order and of thedocket entries together with such
parts of the original record as the district court shall (3) If part or all of the record is ordered
allow and copies of'such parts as the parties may retained, the district clerk must send to the
designate. court of appeals a copy of the order and

the docket entries together with the parts
of the original record allowed by the
district court and copies of any parts of the
record designated by the parties.

(f) Stipulation of parties that parts of the record (f) Retaining Parts of the Record in the DistrictC be retained in the district court. - The parties may Court by Stipulation of the Parties. The
agree by written stipulation filed in the district parties may agree by written stipulation filed in
court that designated parts of the record shall be the district court that designated parts of the
retained in the district court unless thereafter the record be retained in the district court subject
court of appeals shall order or any party shall to call by the court of appeals or request by a
request their transmittal. The parts thus designated party. The parts of the record so designated
shall nevertheless be a part of the record on appeal remain a part of the record on appeal.
for all purposes.
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(g) Record for preliminary hearing in the court (g) Record for a Preliminary Motion in the
of appeals. - If prior to the time the record is Court of Appeals. If, before the record is
transmitted a party desires to make in the court of forwarded, a party makes any of the following
appeals a motion for dismissal, for release, for a motions in the court of appeals:
stay pending appeal, for additional security on the
bond on appeal orp on a supersedeas bond, or for 0 for dismissal;,
any intermediate order, the clerk of the district * for release;-
court at the request of any! party shall transmit to 0 for a stay pending appeal;
the court of appeals such parts of the original * for additional security, on the bond on
record as any party shall designate. appeal or on a supersedeas bond; or

* for any other intermediate order -

the district clerk must send the court of appeals
any parts of the record designated by any
party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent ihroughout the appellate rules. These changes are intended to be
stylistic only.
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Rule 12. Docketing the Appeal; Filing a Rule 12. Docketing the Appeal; Filing
Representation Statement; Filing the Record a Representation Statement;

.____ _____ ____ _____ _____ _ _ .Filing the Record

(a) Docketing the appeal. -Upon receipt of the (a) Docketing the Appeal. Upon receiving the
copy of the notice of appeal and of the docket copy of the notice of appeal and the docket
entries, transmitted by the clerk of the district court entries from the district clerk under Rule 3(d),
pursuant to Rule 3(d), the clerk of the court of the 'circuit clerk must docket the appeal under
appeals shall thereupon enter the appeal upon the the title of the district-court action and must
docket. An appeal shall be docketed under the title identify the appellant, adding the appellant's
given to the ,actionlin the district court, with the name if necessary.
appellant identified as such, ,but if such title does
not contain the name of the appellant, the
appellant's name, 'identified as appellant, shall be
added to the title.

(b) Flingi a Rresen tatio Statement.- (b) Filing a Representation Statement. Unless
Within 10 days after filing a notice of appeal, the court of appeals designates another time,
unless another time is designated by the court of the attorney who filed the notice of appeal
appeals, the attorney'who filed the notice of appeal must, within 10 days after filing -the notice, file
shall file with ihe rcler of'"t'hile court of appeals a a statement with the circuit clerk naming the
statement nag each party represented on appeal parties that the attorney represents on appeal.
by that attorney.

(c) Filing the Record, Partial Record, or (c) Filing the Record, Partial Record, or
Certificate. - "`Upon receipt of the record Certificate. Upon receiving the record, partial
transmitted pursuant to Rle 11(b), or the partial record, or district clerk's certificate as
record transmitted 'pursuant to Rule 1l(e), (f), or provided in Rule 11, the circuit clerk must file
(g), or the clerk's certificate under Rule 11(c), the it and immediately notify all parties of the
clerk of the cort of appeals shall file it and shall filing date.
: immediately dve notice to all parties of the date on
which it was fi~lled.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed languageto make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE III. REVIEW OF DECISIONS OF THE TITLE III. REVIEW OF A DECISION
UNITED STATES TAX COURT OF TI UNITED STATES TAX

COURT

Rule 13. Review of a Decision of the Tax Court Rule 13. Review of a Decision of the

Tax Court

(a) How Obtained; Time for Filing Notice of (a) How Obtained; Time for Filing Notice of
Appeal. - Review of a decision of the United Appeal.
States Tax Court must 'be obtained by filing a notice
of appeal with the clerk of the Tax Court within 90 (1) Review of a decision of the United States
days after entry of the Tax Court's decision. At the Tax Court is commenced by filing a notice
time of filing the appellant must furnish the clerk of appeal with the Tax Court clerk within
with sufficient copies of the notice of appeal to 90, days after the entry of the Tax Court's
enable the clerk to comply promptly with the decision. At the time of filing, the
requirements of Rule 3(d). If a timely notice of appellant must furnish the clerk with
appeal is filed by one party, any other party may enough copies of the notice to enable the
take an appeal by filing a notice of appeal within clerk to comply with Rule'3(d). If one
120 days after entry of the Tax Court's decision. party files a timely notice of appeal, any

The running of tlhe time for appeal is other party may file a notice dof appeal
terminated as to all parties by a timely motion to within 120 'days after the Tax Court's
vacate or revise a decision madeapursuant to the decision is entered.
Rules of Practice ofthe Tax Court! The full time '

for appeal commences to run and is to be computed (2) If, under Tax Court rules, a party makes a
from the entry, of an order disposing of such timely motion to vacate or revise the Tax
motion, or fromtheientry of decision whichever is Court's decision, the time to file a notice
later. of appeal runs from the entry of the order

disposing of the motion or from the entry
of a new decision. whichever is later.

(b) Notice of appeal - How filed. -The notice (b) Notice of Appeal; How Filed. The notice of 
of appeal may be filed by deposit in the office of appeal may be filed either at the Tax Court
the clerk of the Tax Court in the District of clerk's office in the District of Columbia or by.
Columbia or by mail addressed to the clerk. If a mail addressed to the clerk. If sent by mail the
notice is delivered to the clerk by mail and is notice is considered filed on the postmark date,
received after expiration of the last day allowed for subject to § 7502 of the Internal Revenue
filing, the postmark date shall be deemed to- be the Code, as amended, and the applicable
date of delivery, subject to the provisions of § 7502 regulations.
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.
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| (c) Content of the notice of appeal; service of (c) Contents of the Notice of Appeal; Service;
the notice; effect of filing and service of the Effect of Filing and Service. Rule 3
notice. - The content of the notice of appeal, the prescribes the contents of a notice of appeal,
manner of its service, and the effect of the filing of the manner of service, and the effect of its
the notice and of its service shall be as prescribed filing and service. Form 2 in the Appendix of
by Rule 3. Form 2 in the Appendix of Forms is a Forms is a suggested form of a notice of
suggested form of the notice of appeal. appeal."

(d) The record on appeal; transmission of the (d) The Record on Appeal; Forwarding; Filing.
record; filing of the record. -The provisions of
Rules 10, 11 and 12 respecting the record and the (1) An appeal from the Tax Court is governed
time and manner of its transmission and filing and by the parts of Rules 10, 11, and 12
the docketing of the appeal in the court of appeals regarding the record on appeal from a
in cases on appeal from the district courts shall district court, the time and manner of
govern in cases on appeal from the Tax Court. forwarding and filing, and the docketing in
Each reference in those rules and in Rule 3 to the the court of appeals. References in those
district court and to the clerk of the district court rules and in Rule 3 to the district court and
shall be read as' a reference to'the Tax Co'urt and to district clerk are to be read as referring to
the clerk of the Tax Court respectively. If appeals the Tax Court and its clerk.
are taken from a decision of theXTa Court to more
than one court of appeals, ithe originl record shall (2) If an appeal from a Tax Court decision is
be transmitted to the court ofappeaf s named in the taken to more than one court of appeals,
first notice of appeal filed. Pr visionfor the record the original record must be sent to the
,inanly other appeal shall be made uponapropriate court named in the first notice of appeal
application by fhel'app'ellant o the cbUrt of appeals filed. In anx appeal to any other court of
to which such other appeal is 'ta'ken)' i appeals, the' appellant Imust 'apply to that

other court to make provision for the
record.'

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only.
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Rule 14. Applicability of other rules to review of Rule 14. Applicability of Other Rules
decisions of the Tax Court to the Review of a Tax Court

Decision

All provisions of these rules are applicable to All provisions of these rules, 'except Rules 4-9,

review of a decision of the Tax Court, except that '15-20, and 22-23, apply to the review of aTax'

Rules 4-9, :Rules 15-20, and Rules 22 and 23 are Court decision.,
not applicable. __ _ _'_,^ _ __ _ __ _ __ _,_ , __ _'_'

Committee Note

The language of the rule is amended to make thexrule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are' intended to be stylistic only.
n,.j

TITLE IV. REVIEW OR ENFORCEMENT OF TITLE IV., REVIEW OR,
ORDERS OF ADMINISTRATIVE AGENCIES, ENFORCEMENT OF AN ORDER OF
BOARDS, COMMISSIONS AND OFFICERS ADMINISTRATIVE AGENCY,

BOARD, COMMISSION,' OR OFFICER

Rule 15. Review or' Enforceement of an Agency Rule 15. Review or Enforcement of an |
Order - How Obtined; Intervention Agency Order-How.

Obtained; Intervention

(a) Petition for Review of Order; Joint Petition. (a) Petition for Review; Joint Petition.
- Review of an order of an administrative agency,
board, commission, or officer (hereinafter, the term (1) Review of an agency order is commenced
"agency" will include agency, board, commission, by filing, within the time prescribed by

or officer) must be obtained by filing with the clerk law, a petition for review with the clerk of

of a court of appeals that is authorized to review a court of appeals authorized to review the

such order, within the time prescribed by law, a agency order. If their interests make
petition to enjoin, set aside, suspend, modify, or joinder practicable, two or more persons

otherwise review, or a notice of appeal, whichever may join in a petition to the same court to

form is indicated by the applicable statute review the same order.
(hereinafter, the term "petition for review" will
include a petition to enjoin, set aside, suspend,
modify, or otherwise review, or a notice of appeal).
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The petition must name each party seeking review (2) The petition must:
either in the caption or in the body of the petition.
Use of such terms as "et al.,'" or "petitioners," or (A) name each party seeking review either
"respondents" is not effective to name the parties. in the caption or the body of the
The petition also must designate the respondent and petition - using such terms as "et al.,"
the order or part thereof to be reviewed. Form 3 in "petitioners," or "respondents" does,
the Appendix of Forms is a suggested form of a not effectively name the parties;
petition for review. In each case the agency must be,
named respondent. The United States will also be a (B) name the agency as a respondent
respondent if required by statute, even though not (even though not named in the
designated in the petition. If two or more persons petition, the United States is a,
are entitled to petition the same court for review of respondent if required by statute); and
the same order and their interests are such as to
make joinder practicable, they may file a joint (C) specify the order or part thereof to be
petition for review and may thereafter proceed as a reviewed.
single -petitioner.

(3) Form 3 in the Appendix of Forms is a
suggested form of a petition for review.

(4) In this rule "agency" includes an agency,
board, commission, or officer; "petition
for review" includes a petition to enjoin,
suspend, modify, or otherwise review, or
a notice of appeal, whichever form is
indicated by the applicable statute.
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(b) Application for enforcement of order; (b) Application or Cross-Application to Enforce
answer; default; cross-application for an Order; Answer; Default.
enforcement. - An application for enforcement of
an order of an agency shall be filed with the clerk (1) An application to enforcean agency order
of a court of appeals which is authorized to enforce must be filed with the clerk of a court of
the order. The application shall contain a concise appeals authorized to enforce the order. If,
statement of the proceedings in which the order was a petition is filed to reyiewt an agency
entered, the facts upon which venue is based, and order that the court may enforce,, a party
the relief prayed. Within 20 days after the opposing the petition may file a cross--
application is filed, the respondent shall serve on application for enforcement.
the petitioner and file with the clerk an answer to
the application. If the respondent fails to file an (2) Within 20 days after the application for
answer within such time, judgment will be awarded-, enforcementisiled I, itrespIndent must
for the relief prayedi If X petition is filed for review serve on the apapplicant lan ~ r Itothe I
of an order which the court has jurisdiction to application and file itwith the cler. If the
enforce, the respondent may file a cross-application respondent fails to answer In, the
for enforcement. court will enter judgment for te relief

requested.

(3) The application must contain a concise
statement of the proceedings in which the
order was entered, the facts upon which
venue is based, and the relief requested.
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(c) Service of petition or application. - A copy (c) Service of the Petition or Application. The
of a petition for review or of an application or circuit clerk must serve a copy of the petition
cross-application for enforcement of an order shall' for review, or an application or cross-
be served by the clerk of the court of appeals on application to enforce'an agency order, on each
each respondent in the manner prescribed by Rule respondent as prescribed by Rule 3(d), unless a
3(d), unless a different manner of service is different manner of service is prescribed by
prescribed by an applicable statute. At the time of statute. At the time of filing, the petitioner
filing, the petitioner shall furnish the clerk with a must:
copy of the petition or application for each
respondent. At or before the time of filing a (1) serve, or have served, a copy on each
petition for review, the petitioner shall serve a copy party admitted to participate in the agency
thereof on all parties who shall have been admitted proceedings, except for the respondents;
to participate in the proceedings before the agency
other than respondents to be served by the clerk, (2) file with the clerk a list of those so served;
and shall file with'the clerk a list of those so and
served.

(3) give the clerk enough copies of the petition
or application to serve each respondent.

(d) Intervention. - Unless an applicable statute (d) Intervention. Unless a statute provides
provides a different method of intervention, a another method, a person who wants to
person who desires to intervene in a proceeding intervene in a proceeding under this rule must
under this rule shall serve upon all parties to the file, a motion for leave to intervene with the
proceeding and file with the clerk of the court of circuit clerk and serve a copy on all parties.
appeals a motion for leave to intervene. The motion The motion - or other notice of intervention
shall contain a concise statement of the interest of authorized by statute must be filed within 30
the moving party'and the grounds upon which days after the petition for review is'filed and
intervention is sought. A motion for leave to must contain a concise statement of the interest
intervene or other notice of interventionwauthorized of the moving party and the grounds for
by an applicable statute shall be filed within 30 intervention.
days of the date on which the petition for review is
filed.

(e) Payment of Fees. - When filing any separate (e) Payment of Fees. When filing any separate or
or joint petition for review in a court of appeals, joint petition for review in a court of appeals,
the petitioner must pay the clerk of the court of the petitioner must pay the circuit clerk all
appeals the fees established by statute, and also the required fees.
docket fee prescribed by the Judicial Conference of
the United States.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In

addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only.

Rule 15.1. Briefs and Oral Argument in National Rule 15.1. Briefs and Oral Argument
Labor Relations Board Proceedings in a National Labor

Relations Board
Proceeding

Each party adverse to the National Labor In either an enforcement or a review

Relations Board in an enforcement or a review proceeding, a party adverse to thei National Labor

proceeding shall proceed first on briefing and at Relations Board proceeds first on briefing and at

oral argument unless the court orders, otherwise. oral argument, unless the court orders otherwise.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

. ,~~~~~~~~~~~~~~~~~~~I

Rule 16. The record on review or enforcement. Rule 16. The Record on Review or
Enforcement

(a) Composition of the record. - The order (a) Composition of the Record. The record on

sought to be reviewed or enforced, the findings or review or enforcement of an agency order

report on which it is based, and the pleadings, consists of:
evidence and proceedings before the agency shall
constitute the record on review in proceedings to (1) the order involved;
review or enforce the order of any agency.

(2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts of
the proceedings before the agency.
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(b) Omissions from or misstatements in the (b) Omissions From or Misstatements in the
record. - If anything material to any party is Record. The parties may at any time, by
omitted from the record or is misstated therein, the stipulation, supply any omission from the
parties may at any time supply the omission or record or correct a misstatement, or the court
correct the misstatement by stipulation, or the court may so direct. If necessary, the court may
may at any time direct that the omission or,' direct that a supplemental record be prepared
misstatement be corrected and, if necessary, that a and filed.
supplemental record be prepared and filed.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only.
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Rule 17. Filing of the record Rule 17. Filing the Record

(a) Agency to file; time for filing; notice of (a) Agency to File; Time for Filing; Notice of
filing. - The agency shall file the record with the Filing. The agency must file the record with
clerk of the court of appeals within 40 days after the circuit clerk within 40 days after being
service upon it of the petition for review unless,a served with a petition for review, unless the
different time is provided by the statute authorizing statute authorizing review provides otherwise,
review. In enforcement proceedings the agency or, within 40 days after it files an application
shall file thel record within 40 days after filing an for enforcement unless the respondent fails to
application for enforcement, but the record need answer or the court orders otherwise. The
not be filed unless the respondent has filed an court may shorten or extend the time to file the
answer contesting enforcement of the order, or record. The clerk must notify all parties of the
unless the court otherwise orders. The court may date when the re ord is filed.
shorten or extend the time above prescribed. The
clerk shall give notice top all parties of the date on
which the record is filed.

(b) Filing - What Constitutes. - The agency (b) Filing - What Constitutes.
may file the entire record or such parts thereof as
the parties may designate by stipulation filed with (1) The agency must file:
the agency. The original papers in the agency
proceeding or certified copies thereof may be filed. (A) the original or a certified copy of the
Instead of filing the record or designated parts entire record or parts designated by
thereof, the agency may file a certified list of all the parties; or
documents, transcripts of testimony, exhibits and
other material comprising the record, or a list of (B) a certified list adequately describing
such parts thereof as the parties may designate, all documents, transcripts of
adequately describing each, and the filing of the testimony, exhibits, and other material
certified list shall constitute filing of the record. constituting the record, or describing
The parties may stipulate that neither the record nor those parts designated by the parties.
a certified list be filed with the court. The
stipulation shall be filed with the clerk of the court (2) The parties may stipulate in writing that no
of appeals and the date of its filing shall be deemed record or certified list be filed. The date
the date on which the record is filed. If a certified when the stipulation is filed with the
list is filed, or if the parties designate only parts of circuit clerk is treated as the date when the
the record for filing or stipulate that neither the record is filed.
record nor a certified list be filed, the agency shall
retain the record or parts thereof. Upon request of (3) The agency must retain any portion of the
the court or the request of a party, the record or record not filed with the clerk. All parts
any part thereof thus retained shall be transmitted of the record retained by the agency are a
to the court notwithstanding any prior stipulation. part of the record on review for all
All parts of the record retained by the agency shall purposes and, if the court or a party so
be a part of the record on review for all purposes. requests, must be sent to the court

regardless of any prior stipulation.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology'consistent throughout the appellate rules. These changes are intended to be
stylistic only; a substantive change is made, however, in subdivision (b).

Subdivision (b). The current rule provides that when a c6urt of appeals is asked to review or enforce
an agency order, the' agency must file either "the entire recordlor such parts thereof as the parties may
designate by stipulation filed with the agency" or a certified list describing the'documents, transcripts,
exhibits, and other material constituting the record. If the agency is not filing a certified list, the current
rule requires the agency to file the entire record unless the parties file a "stipulation" designating only parts
of the record. Such a "stipulation" presumably requires agreement ofthe parties as to the parts to be filed.
The amended language in subparagraph (b)(l)(A) permits the agency to file the entire record or "parts
designated by the parties." The new language permits the filing of less than the entire record even when
the parties do not agree as to which parts should be filed. Each party can designate the parts that it wants
filed; the agency can then forward the parts designated by each party. In contrast, paragraph (b)(2)
continues to require stipulation, that is agreement of the parties, that the agency need not file 'either the
record or a certified list.
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Rule 18. Stay pending review Rule 18. Stay Pending Review

Application for a stay of a decision or order of (a) Motion for a Stay.
any agency pending direct review in the court of
appeals shall ordinarily be made in the first instance (1) Initial Motion Before the Agency. A
to the agency. A motion for, such relief may be petitioner must ordinarily move first
made to the court of appeals, orto a judge thereof, before the agency for a stay pending
but the motion shall show that application to the review of its decision or order.
agency for the relief sought is not practicable, or
that application has been made to the agency and (2) 'Motion in the Court of Appeals. A
denied, with the reasons given by it for denial, or motion for a stay may be made to the court
that the lactionof the agency did not, afford the of appeals or one of its judges.
relief which the application had requested. The
motion shall also 1show the reasons fo the relief (A) The motion must:
requestedandthefcts relied upon and if the facts
are subjecttol dispute the motion shall be supported (i) show that moving' first before the
by affidavits ,orpother sworgstatements or copies agency would be impracticable;
thereof. Withlthe lmotion shall be filed such parts of, or
the record as are relevant to the relief sought.
Reasonab~le otice of, the ym otionlshall be given to (ii) state that, a motion having been
all parties jto the proceedingin the court of appeals. made, the agency denied the
| The court may condition relief under this rule upon motion or failed to afford the
the filing of a bond or other appropriate security. relief requested and state any
The motion shall be filed with the clerk and reasons given by the agency for
normally will be considered by a panel or division its action.
of the court, but in exceptional cases where such
procedure would be (B) The motion must also include:
impracticable due to the requirements of time, the
application may be made to and considered by a (i) the reasons for granting the relief
single judge of the court. requested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements
supporting facts subject to
dispute; and

(iii) relevant parts of the record.
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(C) The moving party must give
reasonable notice of the motion to all
parties.

(D) The motion must be filed with the
circuit clerk and normally will be
considered by a panel of the court.
But in an exceptional case in which
time requirements make that
procedure impracticable, the motion
may be made-to and considered by a
single judge.

(b) Bond. The court may condition relief on the
filing of a bond or other appropriate security.

Committee Note

The language and organization of the rule are amended to make the rule more easily, understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 19. Settlement of judgments enforcing Rule 19. Settlement of a Judgment
orders Enforcing an Agency Order

in Part

When an opinion of the court is filed directing When the court files an opinion directing entry of
the entry of a judgment enforcing in part the order judgment enforcing the agency's order in part, the
of any agency, the agency shall within 14 days agency must within 14 days file with the clerk and
thereafter serve upon the respondent and file with serve on each other party a proposed judgment
the clerk a proposed judgment in conformity with conforming to the opinion. A party who disagrees
the opinion. If the respondent objects to the with the agency's proposed judgment must within 7
proposed judgment as not in conformity with the days file with the clerk and serve the agency with a
opinion, the respondent shall within 7 days proposed judgment that the party believes conforms
thereafter serve upon the agency and file with the to the opinion. The court will settle the judgment
clerk a proposed judgment which the respondent and direct entry without further hearing or
deems to be in conformity with the opinion. The argument.
court will thereupon settle the judgment and direct
its entry without further hearing or argument.
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Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 20. Applicability of other rules to review or Rule 20. Applicability of Rules to the
enforcement of agency orders Review or Enforcement of an

Agency Order

All provisions of these rules are applicable to All provisions of these rules, except Rules 3-14
review or enforcement of orders of agencies, except and 22-23, apply to the review or enforcement of
that Rules 3-14 and Rules 22 and 23 are not an agency order. In these rules, "appellant"
applicable. As used in any applicable rule, the term includes a petitioner or applicant, and 'appellee"
"appellant" includes a petitioner and the term includes a respondent.
"appellee" includes a respondent in proceedings to
review or enforce agency orders.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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|TITLE V. EXTRAORDINARY WRITS I TITLE V. EXTRAORDINARY WRITS j
Rule 21. Writs of Mandamus and Prohibition, Rule 21. Writs of Mandamus and
and Other Extraordinary Writs Prohibition, and Other

.__ Extraordinary Writs

(a) Mandamus or Prohibition to a Court: (a) Mandamus or Prohibition to a Court:
Petition, Filing, Service, and Docketing. Petition, Filing, Service, and Docketing.

(1) A party petitioning for a writ of (1) A party petitioning for a writ of mandamus
mandamus or prohibition directed to a or prohibition directed to a court must file
court shall file a petition with the circuit a petition with the circuit clerk with proof
clerk with proof of service on all parties to of service on all parties to the proceeding
the proceeding in the trial court. The in the trial court. The party must also
party shall also provide' a copy to the trial provide a copy to the trial-court judge.
court judge. All parties to the proceeding All parties to the proceeding in the trial
in the trial court other' than the petitioner court other than the' petitioner are
are respondents for all purposes. respondents for all purposes.

(2)(A) The petition shall be titled "In re (2) (A) The petition must be titled 'In re
[name of petitioner]." [name of petitioner]."

'(B) The petition shall state: (B) The petition must state:

(i) the relief sought;' (i) the relief sought;

(ii) the issues presented; (ii) the issues presented;

(iii) the facts necessary to understand (iii) the facts necessary to understand
the issues presented by the the issues presented by the
petition; and petition; and

(iv) the reasons why the writ should (iv) the reasons why the writ should
issue. issue.

(C) The petition shall include copies of (C) 'The petition must include a copy of
any order or opinion or parts of'the any order or opinion or parts of the
record that may be essential to record that may be essential to
understand the matters set forth in the understand the matters set forth in the
petition. petition.

(3) When the clerk receives the prescribed
docket fee, the clerk shall docket the (3) Upon receiving the prescribed docket fee,
petition and submit it to the court. the clerk must docket the petition and

submit it to the court.
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(b) Denial; Order Directing Answer; Briefs; (b) Denial; Order Directing Answer; Briefs;

Precedence. Precedence.

(1) The court may deny the petition without an (1) The court may deny the petition without an ,t

answer. Otherwise, it shall order the answer. Otherwise, it must order the K
respondent, if any, to answer within a respondent, if any, to answer within a
fixed time. fixed time.

(2) The clerk shall serve the order to respond (2) The clerk must serve the order to respond

on all persons directed to respond. on all persons directed to respond.

(3) Two or more respondents may answer (3) Two or more respondents may answer

jointly. jointly.

(4) The court of appeals may invite or order (4) The court of appeals may invite or order

the trial court judge to respond or may the trial-court judge to address the petition

invite an amicus curiae to do so. The trial or may invite an amicus curiae to do so.

court judge may request permission to The trial-court judge may request

respond but may not respond unless invited permission to address the petition but may

or ordered to do so by the court of not do so unless invited or ordered to do

appeals. so by the court of appeals.

(5) If briefing or oral argument is required, (5) If briefing or oral argument is required,

the clerk shall advise the parties, and when the clerk must advise the parties, and when

appropriate, the trial court judge or amicus appropriate, the trial-court judge or amicus

curiae. l curiae.

(6) The proceeding shall be given preference (6) The proceeding must be given preference

over ordinary civil cases. over ordinary civil cases.

(7) The circuit clerk shall send a copy of the (7) The circuit clerk must send a copy of the

final disposition to the trial court judge. final disposition to the trial-court judge.

(c) Other Extraordinary Writs. Application for (c) Other Extraordinary Writs. An application

an extraordinary'writ other than one of those for an extraordinary writ other than one

provided for in subdivisions (a) and (b) of this provided for in Rule 21(a) must be made by

rule shall be made by filing a petition with the filing a petition with the circuit clerk with

circuit clerk with proof of service on the proof of service on the respondents.
respondents. Proceedings on such application Proceedings on the application must conform,

shall conform, so far as is practicable, to the so far as is practicable, to the procedures

procedure prescribed in subdivisions (a) and (b) prescribed in Rule 21(a) and (b).

of this rule.
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(d) Form of Papers; Number of Copies. All (d) Form of Papers; Number of Copies. All
papers may be typewritten. An original and papers must conform to Rule 32(a)(1). An
three copies shall be filed unless the court original and 3 copies must be filed unless the

Anrequires the filing of a different number by court requires the filing of a different number
local rule or by order in a particular case. by local, rule or by order in a particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

TITLE VI. HABEAS CORPUS; TITLE VI. HABEAS CORPUS;
PROCEEDINGS IN FORMA PAUPERIS PROCEEDINGS IN FORMA

PAUPERIS

Rule 22. Habeas corpus and section 2255 Rule 22. Habeas Corpus and Section
proceedings 2255 Proceedings

(a) Application for the Orginal Writ. - An (a) Application for the Original Writ. An
application for a writ of habeas corpus shall be application for a writ of habeas corpus must be
made to the appropriate district court. If made to the appropriate district court. If made
application is made to a circuit judge, the to a circuit judge, the application must be
application shall be transferred to the transferred to the appropriate district court. If
appropriate district court. If an application is a district court denies an application made or
made to or transferred to the district court and transferred to it, renewal of the application
denied, renewal of the application before a before a circuit judge is not permitted. The
circuit judge shall not be permitted. The applicant may, under 28 U.S.C. § 2253, appeal
applicant may, pursuant to section 2253 of title to the court of appeals from the district court's
28, United States Code, appeal to the order denying the application.
appropriate court of appeals from the order of
the district court denying the writ.
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(b) Certificate of Appealability. - In a habeas (b) Certificate of Appealability.
corpus proceeding in which the detention
complained of arises out of process issued by a (1) In a habeas corpus proceeding in which the

State court, an appeal by the applicant for the writ detention complained of arises from

may riot proceed unless a district or a circuit judge process issued by a state court, or in a 28

issues a certificate of appealability pursuant to U.S.C. § 2255 proceeding, the applicant
section 2253(c) of title 28, United States Code. If cannot take an appeal unless a circuit
an appeal is taken by the applicant, the district justice or a circuit or district judge issues a

judge who rendered thejudgment shall either issue certificate of appealability under 28

a certificate of appealability or state the reasons U.S.C. § 2253(c). If an applicant files a

why such a certificate should not issue. The notice of appeal, judge'who

certificate or the statement shall be forwarded to the rendered the judgment must either issue a

court of appeals with the notice of appeal and the certificate of appealability or state why a

file of the proceedings in the district court. If the certificate should not issue. - The district

district judge' has denied the certificate, the clerk must send the certificate or statement
applicant for the writ may then request issuance of to the court of appeals with the notice of
the certificate by a circuit judge. If such a request appeal and the file of the district-court
is addressed to the court of appeals, it shall be proceedings. If the district judge has

deemed addressed to the judges thereof and shall be denied the certificate, the applicant may
considered'by a circuit judge or judges as the court request a circuit judge to 'issue the
deems appropriate. If no express request for a certificate.
certificate is filed, the notice of appeal shall be
deemed to constitute a request addressed to the (2) A request addressed to the court of appeals

judges of the court of appeals. If an a appeal is may be considered by a circuit judge or

taken by a State or its representative, a certificate judges, as the court prescribes. If no

of appealability is not required. express request for a certificate is filed, >
the notice of appeal constitutes a request
addressed to the judges of the court of
appeals.

(3) A certificate of appealability is not
required when a state or its representative
or the United States or its representative
appeals.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; in
this rule, however, substantive changes are made in paragraphs (b)(1) and (b)(3).

Subdivision (b), paragraph (1). Two substantive changes are made in this paragraph. First, the

paragraph is made applicable to 28 U.S.C. § 2255 proceedings. This brings the rule into conformity with
28 U.S.C. § 2253 as amended by the Anti-Terrorism and Effective Death Penalty Act of 1996, Pub. L. No.

104-132. Second, the rule states that a certificate of appealability may be issued by "a circuit justice or a

circuit or district judge." That language adds a reference to the circuit justice which also brings the rule into
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conformity with section 2253. The language continues to state that in addition to the circuit justice, both a
circuit and a district judge may issue a certificate of appealability. The language of section 2253 is
ambiguous; it states that a certificate of appealability may be issued by "a circuit justice or judge." Since the

enactment of the Anti-Terrorism and Effective Death Penalty Act, three circuits have held that both district
K_ >and circuit judges, as well as the circuit justice, may issue a certificate of appealability. Else v. Johnson, 104

F.3d 82 (5th Cir. 1997); Lyons v. Ohio Adult Parole Authority, 105 F.3d 1063 (6th Cir. 1997); and Hunter
v. United States, 101 F.3d i565 (11th Cir. 1996). The approach taken by the rule is consistent with those
decisions.

Subdivision (b), paragraph (3). The Anti-Terrorism and Effective Death Penalty Act of 1996, Pub. L.
No. 104-132, amended 28 U.S.C. § 2253 to make it applicable to § 2255 proceedings. Accordingly,
paragraph (3) is amended to provide that when the United States or its representative appeals, a certificate
of appealability is not required.

Rule 23. Custody of prisoners in habeas corpus Rule 23. Custody or Release of a
proceedings Prisoner in a Habeas Corpus

Proceeding

(a) Transfer of custody pending review. - (a) Transfer of Custody Pending Review.
Pending review of a decision in a habeas corpus Pending review of a decision in a habeas
proceeding commenced before a court, justice or corpus proceeding commenced before a court,
judge of the United States for the release of a justice, or judge of the United States for the
prisoner, a person having custody of the prisoner release of a prisoner, the person having
shall not transfer custody to another unless such custody of the prisoner must not transfer
transfer is directed in accordance with the custody to another unless a transfer is directed
provisions of this rule'. Upon application of a in accordance with this irule. When, upon
custodian showing a need therefor, the court, application, a custodian shows the need for a
justice or judge rendering the decision may make transfer, the court, justice, or judge rendering
an order authorizing transfer and providing for the the decision under review'may authorize the
substitution of the successor custodian as a party. transfer and substitute the successor custodian

as a party.
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(b) Detention or release of prisoner pending (b) Detention or Release Pending Review of

review of decision failing to release. - Pending Decision Not to Release. While a decision not

review of a decision failing or refusing to release a to release a prisoner is under review, the court

prisoner in such a proceeding, the prisoner may be or judge rendering the decision, or the court of

detained in the custody from which release is appeals, or the Supreme Court, or a judge or
sought, or in other appropriate custody, or nay be justice of either court, may order that the

enlarged upon the prisoner's recognizance, with or prisoner be:
without surety, as may appear fitting to the court or
justice or judge rendering the decision, or to the (1) detained in the custody from which release

court of appeals or to the Supreme Court, or to a is sought;
judge or justice of either court.

(2) detained in other appropriate custody; or

(3) released on personal recognizance, with or
without surety.

(c) Release of prisoner pending review of (c) Release Pending Review of Decision
decision ordering release. - Pending review of a Ordering Release. While a decision ordering
decision ordering the release of a prisoner in such a the release of a prisoner is under review, the

proceeding, the prisoner shall be enlarged upon the prisoner must - unless the court or judge
prisoner's recognizance, with or without surety, rendering the decision, or the court of appeals,
unless the court or justice or judge rendering the or the Supreme Court, or a judge or justice of
decision or the court of appeals or the Supreme either court orders otherwise - be released on
Court, or a judge or justice of either court shall personal recognizance, with or without surety.
otherwise order.

(d) Modification of initial order respecting (d) Modification of the Initial Order on
custody. - An initial order respecting the custody Custody. An initial order governing the
or enlargement of the prisoner and any prisoner's custody or release, including any
recognizance or surety taken, shall govern review recognizance or surety, continues in effect
in the court of appeals and in the Supreme Court pending review unless for special reasons
unless for special reasons shown to the court of shown to the court of appeals or the Supreme
appeals or'to the Supreme Court, or to a judge or Court, or to a judge or justice of either court,
justice of either court, the order shall be modified, the order is modified or an independent order
or an independent order respecting custody, regarding custody, release, or surety is issued.
enlargement or surety shall be made.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language to
make style and terminology consistent throughout the appellate rules. These changes are intended to be
stylistic only.
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Subdivision (d). The current rule states that the initial order governing custody or release "shall govern
review" in the court of appeals. The amended language says that the initial order generally "continues in
effect" pending review.

When Rule 23 was adopted it used the same language as Supreme Court Rule 49, which then governed
custody of prisoners in habeas corpus proceedings. The "shall govern review" language was drawn from the
Supreme Court Rule. The Supreme Court has since amended its rule, now Rule 36, to say that the initial
order "shall continue in effect" unless for reasons shown it is modified or a new order is entered. Rule 23

is amended to similarly state that the initial order "continues in effect." The new language is clearer. It
removes the possible implication that the initial order created law of the case, a strange notion to attach to
an order regarding custody or release.
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Rule 24. Proceedings in Forma Pauperis Rule 24. Proceeding in Forma Pauperis

(a) Leave to proceed on appeal in forma pauperis (a) Leave to Proceed in Forma Pauperis.

from district court to court of appeals. - A party to
an action in a district, court who desires .to proceed (1) Motion in the District Court. Except as

on appeal in forma pauperis shall file in the district stated in Rule 24(a)(3), a party to"a district-

court a motion for leave so to proceed, together court action who desires, to appeal in forma

with an affidavit, showing, in the detail prescribed pauperis nmust file a motion in the district

by Form 4 of the Appendix of Forms, the party's court. The party uist attach an affidavit

inability to pay fees and costs or to give security that:
therefor, the party's belief that that party is entitled
to redress, and a statement of the issues which that (A) shows in the detail prescribed by Form

party intends to present on appeal. If the motion is 4 of the Appendix of Forms, the
granted, the party may proceed without further party's inability to pay or to give

application to the court of appeals and without security for fees and costs;
prepayment of fees or costs in either court or the
giving of security therefor. If the motion is denied, (B) claims an entitlement to redress; and

the district court shall state in writing the reasons
for the denial. (C) states the issues that the party intends

Notwithstanding the provisions of the preceding to present on appeal.
paragraph, a party who has been permitted to
proceed in an action in the district court in forma (2) Action on the Motion. If the district court

pauperis, or who has been permitted to proceed grants the motion, the party may proceed

there as one who is financially unable to obtain on appeal without prepaying or giving

adequate defense in a criminal case, may proceed on security for fees and costs. If the district

appeal in forma pauperis without further court denies the motion, -it must state its

authorization unless, before or after the notice of reasons in writing.
appeal is filed, the district court shall certify that the
appeal is not taken in good faith or shall find that (3) Prior Approval. A party who was

the party is otherwise not entitled so to proceed, in permitted to proceed in forma pauperis in

which event the district court shall state in writing the district-court action, or who was

the reasons for such certification or finding. determined to be financially unable to
obtain an adequate defense in a criminal
case, may proceed on appeal in forma
pauperis without further authorization,
unless the district court - before or after
the notice of appeal is filed - certifies that
the appeal is not taken in good faith or
finds that the party is not otherwise entitled
to proceed in forma pauperis. In that event,
the district court must state in writing its
reasons for the certification or finding.
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If a motion for leave to proceed on appeal in (4) Notice of District Court's Denial. The

forma pauperis 'is denied by the district court, or if district clerk must immediately notify, the

the district court shall certify that the appeal is not parties and the court of appeals when the
taken in good faith or shall find that the party is district court does any of the following:

otherwise not entitled to proceed in forma pauperis,
the clerk shall forthwith serve notice of such action. (A) denies a motion to proceed on appeal

A motion for leave so to proceed may be filed in the, in forma pauperis;
court of appeals within 30 days after service of
notice, of the action of the district court. The motion (B) certifies that the appeal is not taken in

shall be accompanied,,by a copy ,of the affidavit filed, good faith; or
in the district court, or by the affidavit prescribed
by them first paragraph of this subdivision if no , (C) finds that, the party is not otherwise
affidavit has been filed in the ,district court,, and by a entitled to proceed in forma pauperis.
copy ,of the ,,statement of reasonsgiven by the
district court for its action. (5) Motion in the Court of Appeals. A party

may file a motion to proceed on appeal in
forma pauperis in the court of appeals
within 30 days after service of the notice
prescribed by Rule 24(a)(4). The motion
must include a copy of the affidavit filed in
the district court and the district court's
statement of reasons for its action. If no
affidavit was filed in the district court, the
party must include the affidavit prescribed
by Rule 24(a)(1).

(b) Leave to proceed on appeal or review in forma (b) Leave to Proceed in Forma Pauperis on
pauperis in administrative agency proceedings. - A Appeal or Review of an Administrative-
party to a proceeding before an administrative Agency Proceeding. When an appeal or
agency, board, commission or officer (including, review of a proceeding before an administrative
for the purpose of this rule, the United States Tax agency, board, commission, -or officer
Court) who desires to proceed on appeal or review (including for the purpose of this rule the
in a court of appeals in forma pauperis, when such United States Tax Court) proceeds directly in a
appeal or review may be had directly in a court of court of appeals, a party may file in the court of
appeals, shall file in the court of appeals a motion appeals a motion for leave to proceed on appeal
for leave so to proceed, together with the affidavit in forma pauperis with an affidavit prescribed
prescribed by the first paragraph of (a) of this Rule by Rule 24 (a)(1).
24. -
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(c) Form of briefs, appendices and other (c) Leave to Use Original Record. A party
papers. - Parties allowed to proceed in forma allowed to proceed on appeal in forma pauperis
pauperis may file briefs, appendices and other may request that the appeal be heard on the
papers in typewritten form, and may request that the original record without reproducing any part.
appeal be heard on the original record without the
necessity of reproducing parts thereof in any form.,

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to be,
stylistic only.' The Advisory Committee deletes the language in subdivision (c) authorizing la party
proceeding in forma pauperis to file papers in typewritten form because the authorization is unnecessary.
The rules permit all parties to file typewritten documents.
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-TITLE VII. GENERAL PROVISIONS TITLE VII. GENERAL PROVISIONS

Rule 25. Filing, Proof of Filing, Service, and Rule 25. Filing and Service
Proof of Service

(a) Filing. (a) Filing.

(1) Filing with the Clerk., A paper required (1) Filing with the Clerk. A paper required
or permitted to be filed in a court of or permitted to be filed in a court of
appeal's shall, be filed with the clerk, appeals must be filed with the clerk.

(2) Filing: Method and Timeliness. (2) Filing: Method'and Timeliness.

(A), In general. Filing may be (A) In general. Filing May be
a~ccompli shed by mail addressed to accomplished by mail addressed to the
the clerk, but filing is not timely clerk, but filing is not timely unless
unless the clerk receives the the clerk receives the' papers within the
,papers within the time fixed for time fixed for filing.

(B) A brief or appendix. A brief or
(B) A ~brief or appendix. A brief or appendix is timely, filed, however, if

appendix is timely filed, however, on or before the last day for filing, it
if on or before the, last day for is:
filing, it is,:

(i) mailed to the clerk by First-Class
(i) mailed to the clerk by First- Mail, or other class of mail that is

Class Mail, or other class at least as expeditious, postage
of mail that is at least as prepaid; or
expeditious, Postage
prepaid; or (ii) dispatched to a third party

commercial carrier for delivery to
(ii) dispatched to the clerk for the clerk within -3 calendar days.

delivery within 3 calendar
days by a third-party
commercial carrier.
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(C) Inmate filing. A paper filed by an (C) Inmate filing. A paper filed by an

inmate confined in an institution is inmate confined in an institution is

timely filed if deposited in the timely if deposited in the institution's

institution's internal mail system on or internal mailing system on or before

before the last day for filing. Timely the last day for filing. If an institution
filing of a paper by an inmate confined has a system designed for legal mail,

in an institution may be shown by a the inmate must use that system to

notarized statement or declaration (in receive the benefit of this rule.

compliance with 28 U.S~f .C.... § 1746) Timely filing may be shown bty a

setting forth the date of deposit and deaclaration in compliance with 28

stating that first-class postage has been U.S.C. § 1746 or by a notarized

prepaid. statement, either ofAuhich must set
forth the date of deposit and state that

(D) Electronic Filing. A court of appeals first-class postaget has been prepaid.

may by local rule permit papers to be
filed, signed, or verified by electronic (D) Electronic biling. Air court of appeals 11

means that are consistent with may by local rule petmit papers to be

technical standards, if any, that the filed, signed, or veriied by electronic

Judicial Conference of the United means that are consistent with
States establishes. A paper filed by technical standards, if any, that the
electronic means in compliance with a Judicial Conference of the United

local rule constitutes a written paper St s p filed by i (
for the purpose of applying these elecfronic means in Compliance with a

rules. local rule constitutesla written paper
for the purpose of applying these

(3) Filing a Motion with a Judge. If a rules )
motion requests relief that may be
granted by a single judge, the judge may (3) Filing a Motion with a Judge. If a motion

permit the motion to be filed with the requests relief that may be granted by a

judge; the judge shall note the filing date single judge, the judge may permit the

orf the motion and give it to the clerk. motion to be filed with the judge; the judge
must note the filing date on the motion and

(4) Clerk's Refusal of Documents. The clerk give it to the clerk.
shall not refuse to accept for filing any

paper presented for that purpose solely (4) Clerk's Refusal of Documents. The clerk

because it is not presented in proper form must not refuse to accept for filing any

as required by these rules or by any local paper presented for that purpose solely
rules or practices. because it is not presented in proper form

as required by these rules or by any local'
rule or practice.
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(b) Service of all papers required. - Copies of all (b) Service of All Papers Required. Unless a rule
papers filed by any party and not required by these requires service by the clerk, a party must, at or
rules to be served by the clerk shall, at or before the before the time of filing a paper, serve a copy
time of filing, be served by a party or person acting on the other patties to the appeal or review.
for that party on all other parties to the appeal or Service on a party represented by counsel must
review. Service on a party represented by counsel be made on the party's counsel.
shall be made on counsel. -

- (c)Manner of-Service. Service maybe personal, Manner of -Service. Ser ice' ay be personal,
by mail, or by third-party commercial carrier for by mail,: or by third-party commercial carrier
delivery within 3 calendar days. When reasonable for. delivery within'3 calendar days.' When' |
considering such factors as the immediacy of the reasonable considering such factors as the
relief sought, distance, and cost, Iservice on a party immediacy' of the relief sought, distance, and
shall be by a manner at least as expeditious as the cost, service, on a party must be by am'manner at
manner used to file, the paper with the court. least' as expeditious as the manner ued to file
Personal service includes delivery of the copy to a the paper with the court. Personal service
responsible person at the office of counsel. Service includes delivery of the copy to a responsible
by mail or by commercial carrier is complete on person at the office of counsel. Service by mail
mailing or delivery to the carrier. or by commercial carrier is complete on mailing

or delivery to the carrier.
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(d) Proof of Service; Filing. A paper presented (d) Proof of Service.
for filing shall contain an acknowledgment of
service by the person served or proof of service (1) A paper presented for filing must contain
in the form of a statement of the date and, either of the following:
manner of service',' of the name of the person
served, and of the addresses to which the papers -(A) an acknowledgment of service by the

were mailed or at which they were delivered, person served; or -

certified by the person who made service.,
Proof of service may ~appe~aro~nor` be affixed to (B) proof of service consisting of a
the papers filed Whea bif or o is statement by the person who made
filed by mailing' or dispatchiin accordance with service certifying:
Rule 25(a)(2)~(B),j i podf of serv~icesallo

state the date2)~d m hanl ner e (i) the date and -nanner of service;
do&Lvmellk was~haled ofr dispatcflld theIclerk.

l [ 1F! ,I'd Iuerlj i, lfi, In,,'Dl dlt l I'(ii) the names of the persons served;
l I I ,d'''f'',1ld','and

(iii) their mailing addresses or the
addresses of the places of
delivery.

(2) When a brief or appendix is filed by
mailing or dispatch in accordance with
Rule 25(a)(2)(B), the proof of service must
also state the date and manner by which the
document was mailed or dispatched to the
clerk.

(3) Proof of service may appear on or be
affixed to the papers filed.

(e) Number of Copies. - Whenever these rules (e) Number of Copies. When these rules require
require the filing or furnishing of a number of the filing or furnishing of a number of copies, a

copies, a court may require a different number by court may require a different number by local
local rule or by order in a particular case. rule or by order in a particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a
substantive amendment is made, however, in subdivision (a).
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Subdivision (a). The substantive amendment in this subdivision is in subparagraph (a)(2)(C) and is a
companion to an amendment in Rule 4(c). Currently Rule 25(a)(2)(C) provides that if an inmate confined in
an institution files a document by depositing it in the institution's internal mail system, the document is timely
filed if deposited on or before the last day for filing. Some institutions have special internal mail systems for
handling legal mail; such systems often record the date of deposit of mail by an inmate, the date of delivery of
mail to an inmate, etc. The Advisory Committee amends the rule to require an inmate to use the system
l designed for legal mail, if there is one, in order to receive the benefit of this subparagraph.

Rule 26. Computation and extension of time Rule 26. Computing and Extending
Time

(a) Computation of time. - In computing any (a) Computing Time. The following rules apply
period of time prescribed or allowed.by these rules, in computing any period of time specified in
by an order of court, or by any applicable statute, these rules or in any local rule, court order, or
,the day of the act, event, or default from which the applicable statute:
designated period of time begins to run shall not be
included. The last day of the period so computed (1) Exclude the day of the act, event, or
shall be included, unless it is a Saturday, a Sunday, default that begins the period.
or a legal holiday, or, when the act to be done is the
filing of a paper in court, a day o'n which weather or (2) Exclude intermediate Saturdays, Sundays,
other conditions have made the office of the clerk of and legal holidays when the period is less
1Wle court inaccessible, in which event the period than7 days, unless stated in calendar days.
runs until the end of the next day which is not one

[of the aforementioned days. When the period of (3) Include the last day of the period unless it
Xtime prescribed or allowed is less than 7 days, is a Saturday, Sunday, legal holiday, or -
intermediate Saturdays, Sundays, and legal holidays if the act to be done is filing a paper in
shall be excluded in the computation. court - a day on which the weather or

other conditions make the clerk's office
inaccessible.

As used in this rule "legal holiday" includes New (4) As used in this rule, "legal holiday" means
Year's Day, Birthday of Martin Luther King, Jr., New Year's Day, Martin Luther King,
Washington's Birthday, Memorial Day, Jr.'s Birthday,-Presidents' Day, Memorial
Independence Day, Labor Day, Columbus Day, Day, Independence Day, Labor Day,
Veterans Day, Thanksgiving Day, Christmas Day, Columbus Day, Veterans' Day,
and any other day appointed as a holiday by the Thanksgiving Day, Christmas Day, and
President or the Congress of the United States. It any other day declared a holiday by the
shall also include a day appointed as a holiday by President, Congress, or the state in which
'the state wherein the district court which rendered is located either the district court that
the judgment or order which is or may be appealed rendered the challenged judgment or order,
from is situated, or by the state wherein the or the circuit clerk's principal office.
principal office of the clerk of the court of appeals
in which the appeal is pending is located.
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(b) Enlargement of time. - The court for good (b) Extending Time. For good cause, the court
cause shown may upon motion enlarge the time may extend the time prescribed by these rules
prescribed by these rules or by its order for doing or by its order to perform any act, or may
any act, or may permit an act to be done after the permit an act to be done after that time expires.
expiration of such time; but the court may not But the court may not extend the time to Mle
enlarge the time for filing a notice of appeal, a
petition for allowance, or a petition for permission (1) a notice of 'appeal (except as authorized- in
to appeal. Nor may the court enlarge the time Rule 4) or a petition for permission to
prescribed by law for filing a petition to enjoin, set appeal; or
aside, suspend, modify, enforce or otherwise .
review, or a notice of appeal from, an order of an (2) a notice of appeal from or a petition to
administrative'agency, booard, commission or officer enjoin, set aside, suspend, modify,
of the United States, exceptlras specifically enforce, or otherwise review an order of an
authorizedlby olaw.l I administrative agency, board, commission,

or officer of the United States, unless
specifically authorized-by law.

(c) Additional Time after Service. When a party f(c) Additional Time after Service. When a party
is required or permitted to act within a is required or, permitted to act within a
prescribed period after service of a paper upon prescribed period lafter F paper is served on that
that party, 3 calendar days are added to the part, 3 caenar days ar e added t
prescribed period unless the paper is delivered prescribed period uless the paper is delivered
on the date of service stated in the proof of E ort the date of ll~evdel,gtated i1m the prloof of 
service. service.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; two
substantive changes are made, however, in subdivision (a).

Subdivision (a). First, the amendments make the computation method prescribed in this rule applicable to
any time period imposed by a local rule. This means that if a local rule establishing a time limit is permitted,
the national rule will govern the computation of that pleriod.

Second, paragraph (a)(2) includes language clarifying that whenever the rules establish a time period in
"calendar days," weekends and legal holidays are counted.

Rules App. A-202 Page 73



Rule 26.1. Corporate Disclosure Statement Rule 26.1. Corporate Disclosure
Statement

Any non-governmental corporate party to a civil (a) Who Must File., Any nongovernmental
or bankruptcy case or agency review proceeding and corporate party to a proceeding in a court of
any non-governmental corporate defendant in a appeals must file a statement identifying all its
criminal case must file a statement identifyingall parent corporations and listing any publicly held
parent companies, subsidiaries (except, wholly- company that owns 10% or more of the party's
owned subsidiaries), and affiliates that have issued stock.
shares to the public. Thestatement must be filed
with aparty's principal brief or upon filing a (b), Time forFiling. A party must file the
motion, response, petition, or, answer in the court of , statement with the, principal brief or upon filing
,appeals, whichever first occurs, unless a localirule a motion, 'response, petition, orfanswer in the
requires earlier filing., Whenever' the statement is , court of appeals, whichever occurs first, unless
filed before a party's principal brief, an original and a local rule'requires earlier filing.' Eveniff the
three copies of the statement must be filed unless the statement has already been filed, the party's
court requires the filing of a different number by principal brief must include the statement before
local rule or by' order in a particular case. The the table, of'contents,.
statement must be included in front of the table of
contents in a party's principal brief even if the (c) Number of Copies. If the statement is filed
statement was previously filed. before the principal brief, the party must file an

N . original and 3 copies unless the court requires a
different number by local rule or by order in a
particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a
substantive change is made, however, in subdivision (a).

Subdivison (a). The amendment deletes the requirement' that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although several circuit rules require identification of such
entities, the Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertaining whether or not the judge has an interest that should
cause the judge to recuse himself or herself from the case. Given that purpose, disclosure of entities that would
not be adversely affected by a decision in the case is unnecessary.

Disclosure of a party's parent corporation is necessary because a judgment against a subsidiary can negatively
impact the parent. A judge who owns stock in the parent corporation, therefore, has an interest in litigation
involving the subsidiary. The rule requires disclosure of all of a party's parent corporations meaning
grandparent and great grandparent corporations as well. For example, if a party is a closely held corporation,
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the majority shareholder of which is a corporation formed by a publicly traded corporation for the purpose of
acquiring and holding the shares of the party, the publicly traded grandparent corporation should be disclosed.
Conversely, disclosure of a party's subsidiaries or affiliated corporations is ordinarily unnecessary. For
example, if a party is a part owner of a corporation in which ajudge owns stock, the possibility is quite remote
that the judge might be biased by the fact that the judge and the litigant are co-owners of a corporation.

The amendment, however, adds a requirement that the party lists all its stockholders thatiare publicly held
companies owning 1OOor more ofthe stock of the party. Ajudgment against abcorporate party can adversely
affect the value of the company's stock and, therefore, persons owning stopk in the p'arty have aniinterest in the
outcome of the litigation. A judge owning stock in a corporate party' ordinarily recuses himself or herself. The
new requirement takes the analysis one step further and assumes that if a judge owns stock in a'publicly heid
corporation whichm in turnowns 1 0% or more of the stock in the party the judge m"ay have sufficient interest
in the litigation to require recs. T '10% threshold ensures that the corporation inwhich he judge may own
stock is itself sficiy iested in the p that ajudgment adverse t6 the party 'could have an adyerse 'pct
upon the investing on'nejudge may own stock` This ri s mdeled on the Sevent
Circuito s disclo§&eure ~qdIirem'ent.

Subdivlidikobn") The'language requiring inclusion of the disclos-ure statemnent in a party's principal brief is
moved to this subdivision because it dea's with the time for filing thi8llstateinent. L
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Rule 27. Motions Rule 27. Motions

(a) Content of motions; response. - Unless (a) In General.
another form is elsewhere prescribed by these rules,
an application for an order or other relief shall be (1) Application for Relief. An application for

made by filing a motion for such order or relief with an order or other relief is made by motion

proof of service on all other parties. The motion unless these rules prescribe another form.

shall contain or be accompanied by any matter A motion must be in writing unless the

required by a specific provision of these rules court permits otherwise.
governing such a motion, shall state with
particularity the grounds on which it is based, and (2) Contents of a Motion.
shall set forth the order or relief sought. If a motion
is supported by briefs, affidavits or other papers, (A) Grounds and relief sought. A

they shall be served and filed with the motion. motion must state with particularity
the grounds for the motion, the relief
sought, and the legal argument
necessary to support it.

N (B) Accompanying documents.

(i) Any affidavit or other paper
necessary to support a motion
must be served and filed with the
motion.

(ii) An affidavit must contain only
factual information, not legal
argument.

(iii) A motion seeking substantive
relief must include a copy of the
trial court's opinion or agency's
decision as a separate exhibit.
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(C) Documents barred or not required.

(i) A separate brief supporting or
responding to a motion must not
be filed.

(ii) A notice of motion is not
required.

(iii) A proposed order is not required.

Any party may file a response in opposition to a (3) Response.
motion other than one for procedural order [for
which see subdivision (b)] within 7 days after (A) Time to file. Any party may file a

service of the motion, but motions authorized by response to a motion; Rule 27(a)(2)

Rules 8, 9, 18 and 41 may be acted upon after governs its contents. The response

reasonable notice, and the court may shorten or must be filed within 10 days after

extend the time for responding to any motion. service of the motion unless the court
shortens or extends the time. A
motion authorized by Rules 8, 9, 18,
or 41 may be granted before the 10-
day period runs only if the court gives
reasonable notice to the parties that it
intends to act sooner.

(B) Request for affirmative relief. A
response may include a motion for
affirmative relief. The time to respond
to the new motion, and to reply to that
response, are governed by Rule
27(a)(3)(A) and (a)(4). The title of the
response must alert the court to the
request for relief.

(4) Reply to Response. Any reply to a
response must be filed within 7 days after
service of the response. A reply must not
present matters that do not relate to the
response.
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(b) Determination of motions for procedural (b) Disposition of a Motion for a Procedural
orders. - Notwithstanding the provisions of (a) of Order. The court may act on a motion for a
this Rule 27 as to motions generally, motions for procedural order - including a motion under
procedural orders, including any motion under Rule Rule 26(b) - at any time without awaiting a
26(b), may be acted upon at any time, without response, and m ay,-by rule or by order in a
awaiting a response thereto,- and pursuant to rule or particular case, authorize its clerk to act on
order of the court, motions for specified types of specified types of procedural motions. A party
procedural orders may be disposed of by the clerk. adversely affected by the court's, or the clerk's,
Any party adversely affected by such action may by action may file a motion to reconsider, vacate,
application to the court request consideration, or modify that action. Timely opposition filed
vacation or modification of such action after the motion is granted in whole or in part

does not constitute a request to reconsider,
vacate, or modify the disposition; a motion
requesting that relief must be filed.

(c) Power of a single judge to entertain (c) Power of a Single Judge to Entertain a
motions. - In addition to the authority expressly Motion. A circuit judge may act alone on any
conferred by these rules or by law, a single judge of motion, but may not dismiss or otherwise

,a court of appeals may entertain and may grant or determine an appeal or other proceeding. A
deny any request for relief which under these rules court of appeals may provide by rule or by
may properly be sought by motion, except that a order in a particular case that only the court

'l 'single judge may not dismiss or otherwise determine may act on any motionor class of motions.
an appeal or other proceeding, and except that a The court may review the action of a single
court of appeals may provide by order or rule that judge.
any motion or class of motions must be acted upon
by the court. The action of a single judge may be
reviewed by the court.
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(d) Form of Papers; Number of Copies. - All (d) Form of Papers; Page Limits; and Number of K
papers relating to a motion may be typewritten. An Copies.
original and three copies must be filed unless the
court requires the filing of a different number by (1) Format.
local rule or by order in a particular case. t n

(A) jReproduction. A motion, response,
or reply may be reproduced by any

Xlprocess that yields a clear black image
on light paper. The paper must be

iopaque and unglazed. Qnly one sidei
of the paper may be used.

(B) Cover. A cover is not required but
there must be a caption that includes
the case number, the name of the
court, the title of the case, and a brief
descriptive title indicating the purpose
of the motion and identifying the party
or parties for whom it is filed.

(C) Binding. The document must be
bound in any manner that is secure,
does not obscure the text, and permits
the document to lie reasonably flat
when open.

(D) Paper size, line spacing, and
margins. The document must be on
8½h by 11 inch paper. The text must
be double-spaced, but quotations more
than two lines long may be indented
and single-spaced. Headings and
footnotes may be single-spaced.
Margins must be at least one inch on
all four sides. Page numbers may be
placed in the margins, but no text may
appear there.
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(2) Page Limits. A motion or a response to a
motion must not exceed 20 pages,
exclusive of the corporate disclosure
statement and accompanying documents
authorized by Rule 27(a)(2)(B), unless the
court permits or directs otherwise. A reply
to a response must not exceed 10 pages.

(3) Number of Copies. An original and 3
copies must be filed unless the court
requires a different number by local rule or
by order in a particular case.

(e) Oral Argument. A motion will be decided
without oral argument unless the court orders
otherwise.

Committee Note

In addition to amending Rule 27 to conform to uniform drafting standards, several substantive amendments
are made. The Advisory Committee had been working on substantive amendments to Rule 27 just prior to
completion of this larger project.

Subdivision (a). Paragraph (1) retains the language of the existing rule indicating that an application for an
order or other relief is made by filing a motion unless another form is required by some other provision in the
rules.

Paragraph (1) also states that a motion-must be in writing unless the court permits otherwise. The writing
requirement has been implicit in the rule; the Advisory Committee decided to make it explicit. There are,
however, instances in which a court may permit oral motions. Perhaps the most common such instance would
be a moti6n made during oral argument in the presence of opposing counsel; for example, a request for
permission to submit a supplemental brief on an issue raised by the court for the first time at oral argument.
Rather than limit oral motions to those made during oral argument or, conversely, assume the propriety of
making even extremely complex motions orally during argument, the Advisory Committee decided that it is
better to leave the determination of the propriety of an oral motion to the court's discretion. The provision does
not disturb the practice in those circuits that permit certain procedural motions, such as a motion for extension
of time for filing a brief, to be made by telephone and ruled upon by the clerk.

Paragraph (2) outlines the contents of a motion. It begins with the general requirement from the current rule
that a motion must state with particularity the grounds supporting it and the relief requested. It adds a
requirement that all legal arguments should be presented in the body of the motion; a separate brief or
memorandum supporting or responding to a motion must not be filed. The Supreme Court uses this single
document approach. Sup. Ct. R. 21.1. In furtherance of the requirement that, all legal argument must be
contained in the body of the motion, paragraph (2) also states that an affidavit that is attached to a motion should
contain only factual information and not legal argument.
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Paragraph (2) further states that whenever a motion requests substantive relief, a copy of the trial court's

opinion or agency's decision must be attached.

Although it is common to present a district court with a proposed order along with the motion requesting

relief, that is not the practice in the courts of appeals. A proposed order is not required and is not expected or

desired. Nor is a notice of motion required.

Paragraph (3) retains the provisions of the current rule concerning the filing of a response to a motion except

that theltime for responding has been expanded to 10 days rather than 7 days. Because the time periods in the

rule apply to a substantive motion as well as a procedural motion, the longer time period may help reduce the

number fmotions for! extension, of timeor oat least provide a more realistic time frame within which to make

and dispose of such a motion.

A party filing a response in opposition to a motion may also request affirmative relief. It is the Advisory

Committee's judgment that it is permissible to combine the response and the new motion in the same document.

Indeed, because there may be substantial overlap of arguments in the response and in the request for affirmative

relief, a combined document may be preferable. If a request for relief is combined with a response, the caption

of the document must alert the court to the request for relief. The time for a response to such a new request and

for reply to that response are governed by the general rules regulating responses and replies.

Paragraph (4) is new. Two circuits currently have rules authorizing a reply. As a general matter, a reply

should not reargue propositions presented in the motion or present matters that do not relate to the response.

Sometimes matters relevant to the motion arise after the motion is filed; treatment of such matters in the reply

is appropriate even though strictly speaking it may not relate to the response.

Subdivision (b). The material in this subdivision remains substantively unchanged except to clarify that one

may file a motion for reconsideration, etc., of a disposition by either the court or the clerk. A new sentence is

added indicating that if a motion is granted in whole or in part before the filing of timely opposition to the

motion, the filing of the opposition is not treated as a request for reconsideration, etc. A party wishing to have

the court reconsider, vacate, or modify the disposition must file a new motion that addresses the order granting

the motion.

Although the rule does not require a court to do so, it would be helpful if, whenever a motion is disposed of

before receipt of any response from the opposing party, the ruling indicates that it was issued without awaiting

a response. Such a statement will aid the opposing party in deciding whether to request reconsideration. The

opposing party may have mailed a response about the time of the ruling and be uncertain whether the court has

considered it.

Subdivision (c). The changes in this subdivision are stylistic only. No substantive changes are intended.

Subdivision (d). This subdivision has been substantially revised.

The format requirements have been moved from Rule 32(b) to paragraph (1) of this subdivision. No cover

is required, but a caption is needed as well as a descriptive title indicating the purpose of the motion and

identifying the party or parties for whom it is filed. Spiral binding or secure stapling at the upper left-hand

corner satisfies the binding requirement. But they are not intended to be the exclusive methods of binding.
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Paragra (2) establishes page limits; twenty pages for a motion or a response, and ten pages for a reply.
Three circuits have established page limits by local rule. This rule does not establish special page limits for
those instances in which a party combines a response to a motion with a new request for affirmative relief.
Because a combined document most often will be used when there is substantial overlap in the argument in
opposition to the motion and in the argument for the affirmative relief, twenty pages may be sufficient in most
instances. If it is not, the party may request additional pages. If ten pages is insufficient for the original movant
to both reply to the response, and respond to the new request for affirmative relief, two separate documents may
be used or a request for additional pages may be made.

The changes in paragraph (4) are stylistic only. No substantive changes are intended.

Subdivision (e). This new provision makes it clear that there is no right to oral argument on a motion. Seven
circuits have local rules stating that oral argument of motions will not be held unless the court orders it.
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Rule 28. Briefs Rule 28. Briefs

(a) Appellant's Brief. - The brief of the (a) Appellant's Brief. The appellant's brief must

appellant must contain, under appropriate contain, under appropriate headings and in the

headings and in the order here indicated: order indicated:

(1) A table of contents, with page references, (1) a corporate disclosure statement if required

and a table of cases (alphabetically by Rule 26.1;
arranged), statutes and other authorities
cited, with references to the pages of the (2) a table of contents, with page references;

brief where they are cited.

(3) a table of authorities - cases
(alphabetically arranged), statutes, and
other authorities - with references to the
pages of the brief where they are cited;

(2) A statement of subject matter and appellate (4) a jurisdictional statement, including:

jurisdiction. The statement shall include: (i)
a statement of the basis for subject matter (A) the basis for the district court's or

jurisdiction in the district court or agency, agency's subject-matter jurisdiction,

with citation to applicable statutory with citations to applicable statutory

provisions and with reference to the provisions and stating relevant facts

relevant facts to establish such jurisdiction; establishing jurisdiction;
(ii) a statement of the basis for jurisdiction
in the court of appeals, with citation to (B) the basis for the court of appeals'

applicable statutory provisions and with jurisdiction, with citations to

reference to the relevant facts to establish applicable statutory provisions and

such jurisdiction; the statement shall stating relevant facts establishing

include relevant filing dates establishing the jurisdiction;
timeliness of the appeal or petition for
review and (a) shall state that the appeal is (C) the filing dates establishing the

from a final order or a final judgment that timeliness of the appeal or petition for

disposes of all claims with respect to all review; and
parties or, if not, (b) shall include
information establishing that the court of (D) an assertion that the appeal is from a

appeals has jurisdiction on some other final order or judgment that disposes

basis. of all parties' claims, or information
establishing the court of appeals'

(3) A statement of the issues presented for jurisdiction on some other basis;
review.

(5) a statement of the issues presented for
review;
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(4) A statement of the case. The statement (6) a statement of the case briefly indicating
shall first indicate briefly the nature of the the nature of the case, the course of
case, the course of proceedings, and its proceedings, and the disposition below;
disposition in the court below. There shall
follow a statement of the facts relevant to (7) a statement of facts relevant to the issues
the issues presented for review, with submitted for review with appropriate
appropriate references to the record (see references to the record (see Rule 28(e));
subdivision (e)).

(8) a summary of the argument, which must
(5) A summary of argument. The summary contain a succinct, clear, and accurate

should contain a succinct, clear, and statement of the arguments made in the
accurate statement of the arguments made body of the brief, and which must not
in the body of the brief. It should not be a merely repeat the argument headings;
mere repetition of the argument headings.

(9) the argument, which must contain:
(6) An argument. The argument must contain

the contentionisof the appellant on the (A) appellant's contentions and the reasons
issues presented, and th reasons'' therefor, for them, with citations to the
with citations 'to the authorities, statutes, authorities and 'parts of the record on
and parts of the record relied on.7The which the appellant relies; and
argument must also inclhdeifor each issue a
concise statement of the applicable standard (B) for each issue, a concise statement of
of review; this [s tatementzmay appear m the the applicable standard of review -
discussion of eac issue orunder d a separate (which may appear in the' discussion of
heading place1 before th dis'cussion of the the issue or under a separate heading
issues. placed before the discussion of the

(7) A short conclusion stating the precise relief
sought. (10) a short conclusion stating the precise relief

sought; and

(11) the certificate of compliance, if required
by Rule 32(a)(7).
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(b) Appellee's Brief. The brief of the (b) Appellee's Brief. The appellee's brief must
appellee must conform to the conform to the requirements of Rule
requirements of paragraphs (a)(1)-(6), 28(a)"(l)-(9) and (11), except that none of the
except that none of the following need following need appear unless the appellee is
appear unless the appellee Iis dissatisfied dissatisfied with the appellant's statement:
with the'statement of the appellant:

(1) the jurisdictional statement;

(1) the jurisdictional statement;
(2) the statement of the issues; (2) the statement of the issues;
(3) the statement of the case;
(4) thed statement of the standard of review. (3) the statement of the case;

(4) the statement of the facts; and

(5) the statement of the standard of review.

(c) Reply brief. -The appellant may file a brief (c) Reply Brief. The appellant may file a brief in
in reply to the brief of the appellee, and if the reply to the appellee's brief. An appellee who
appellee has cross-appealed, the appellee may has cross-appealed may file a brief in reply to
file a brief in reply to the response of the the appellant's response to the issues presented
appellant to the issues presented by the cross by the cross-appeal. Unless the court permits,
appeal. No further briefs may be filed except no further briefs may be filed. A reply brief
with leave of court. All reply briefs shall must contain a table of contents, with page
contain a table of contents, with page references, and a table of authorities - cases
references, and a table of cases (alphabetically arranged), siatutes, and other
(alphabetically arranged), statutes and other authorities'- with references to the pages of the
authorities cited, with references to the pages reply brief where they are cited.
of the reply brief where they are cited.

(d) References in briefs to parties. - Counsel (d) References to Parties. In briefs and at oral
will be expected in their briefs and oral argument, counsel should minimize use of the
arguments to keep to a minimum references terms 'appellant" and "appellee." To make
to parties by such designations as "appellant" briefs clear, counsel should use the parties'
and "appellee". It promotes clarity to use the actual names or the designations used in the
designations used in the lower court or in the lower court or agency proceeding, or such
agency proceedings, or the actual names of descriptive terms as "the employee," "the
parties, or descriptive terms such as "the injured person," "the taxpayer," "the ship," "the
employee," "the injured person," "the stevedore."
taxpayer," "the ship," "the stevedore," etc.
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(e) References in briefs to the record. - (e) References to the Record. References to the
References in the briefs to parts of the record parts of the record contained in the appendix
reproduced in the appendix filed with the brief filed with the appellant's brief must be to the
of the appellant (see Rule 30(a)) shall be to the pages of the appendix. If the appendix is
pages of the appendix at which those parts prepared after the briefs are filed, a party
appear. If the appendix is prepared after the referring to the record must follow one of the
briefs are filed, references in the briefs to the methods detailed in Rule 30(c). If the original
record shall be made by one of the methods record is used under Rule 30(f) and is not
allowed by Rule 30(c). If the record is consecutively paginated, or if the brief refers to
reproduced in accordance with the provisions of an unreproduced part of the record, any i
Rule 30(f), or if references are made in the reference must be to the page of the original
briefs to parts of the record not reproduced, the document., For example:
references shall be to the pages, of the parts of
the record involved; e.g., Answer p.,7, Motion * Answer p. 7;
for Judgment p. 2, Transcript p. 231. * Motion for Judgment p. 2;
Intelligible abbreviations may be used. If * Transcript p. 231.
reference' is made to evidence the admissibility
of which is in controversy reference shall be Only clear abbreyiations may be used. A party
made'to the pages of t appendix'or of the referring to evidence whose admissibility is in
transcript at which te evidence was identified, controversy must cite the'pages of the appendix
offered, and received or of the transcript at which the evidence was( 1 . , , " 'a Id identified, offered, and received or rejected.

(f) Reproduction of statutes, rles, regulations, (f) Reproduction of StatutesjRules, Regulations,
etc. -If determination of the issues presented etc. If the court's,' determination of the issues
requires the study of rules, regulations, presented requir6ethe study of statutes, 'rules,
etc. or' relevant parts therf, they shall be regulations, etcI d3ie relevant parts must be set
reproduced in the brief or in an addendum at out in the brief odr in an addendum at the end, or

8tFe end, o they may b~e stpplied to the court in may be pplrid 1tothe court in pamphIlet form.
pamphletiom

(g) Length of briefs. -Excpt by permission of (g) [Reserved] Iq
the court,`'or as specified by local rule of the
court of appeals, principal brie'fs must not
exceed -50 pagegs,1 1and reply bfiefs must not
exceed 25 pages, exclusive of pages containing
the corporate disclosure statement, table of
contents, tables of citations, proof of service,
and any addendum containing statutes, rules,
regulations, etc.
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(h) Briefs in cases involving cross appeals. - If a (h) Briefs in a Case Involving a Cross-Appeal. If

cross appeal is filed, the party who first files a a cross-appeal is filed, the party who files a

notice of appeal, or in the event that the notices notice of appeal first is the appellant for the

are filed on the same day, the plaintiff in the purposes of this rule and Rules 30, 31, and 341.

proceeding below shall be deemed the appellant If notices are filed on the same day,, the plaintiff

for the purposes of this rule and Rules 30 and in the proceeding below is the appellant. These

31, unless the parties otherwise agree or the designations may be modif ed [by -agreement of

court otherwise "orders. The brief of the the ,parties or by court order., With respect to

appellee shall conform to the requirements of appellees, cross-appeal and response to

subdivision a)(1)-,(6) of this rule with respect to appellant's brief, appellee's lbrief must conform

the appellee's cross appeal as'well as'Irespond to to the requirements pf Rule 28(a)(l)-(11)., But

the brief of the appellant except that a, statement an appellee who is satisfied with appellant's

of the case need notbe made unless the appellee statement,4need not include a statementof, the

isdissatisfied'withthestatement of the case, or ofthefacts.,,
appellant.

(i) Briefs in cases involvingmmultiple appellants or (i) Briefs in a Case Involving Multiplel
appellees. - ncssivlyn oethan one 11 Appe d pplees. In a case involving

appellat, or appellee in ning cases moeta ieapi~~or appellop, inicluding
consolidated fori purpoes of the ~pel n osldtdce,~ ~ube of apellants or

c~~~~~~~ ,~I rI 
numbe o r n in a Ie brief, and appsareparty may

any appellant or~Ppelieelljo'ay ~adoptby aotb eeec apho nte' brief.
reference any partf he nrefF ofanother. Partiesmay also join inreply briefs,

Parties maynlay joii in rjly i r acilbriefs. r

() Cit to spi p Fri to When th Citation sof Supplemental Authorities. if
pranbuthletrsalowithou argmento pertinent and Sigf iat autloritiesPcome to a

l satethen reasons aforthe supplem renta hitations. Any renparty's anet party s brief has been
~!F~A4V [[F[[f~ i~ut beforefiled oafe rlagu ntbut before

F beep ~fild~11or ~ or~ F~h~ theclerk deciio -t~Hmly 'advise the

An desionsea p harty b may e prommtly and ahl pesii arty lm ayte

,Of fth 9ourt[rrb letr ~hap opy,,O, all circuit clerk by letter,, with a, coy o all other
counsel,4 stig forth the citations. fI'here shall parties,Tsettin, rforth the citations The letter
be a referenc either to the page of the brief or must state without argument the resns for the
to a point argued orally to which the citations supplem ental tcitatipns, reer ihr to, the

pertain, but the letter shall without argument page of the Frie or to apintrgeorally.

state Ithe reasons for the supplemental citations. Any responsz 1 must be mdpoptly and must
Any response shall be made promptly and shall be similarly 1imited~

l be similarly limited.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are made in this rule, however. Most of them are necessary to conform Rule 28

with changes recommended in Rule 32.

Subdivision (a). The current rule requires a brief to include a statement of the case which includes a

description of the nature of the case, the course of proceedings, the disposition of the case - all of which might
be described as the procedural history - as well as a statement of the facts. The amendments separate this into

two statements: one procedural, called the statement of the case; and one factual, called the statement of the

facts. The Advisory Committee believes that the separation will be helpful to the judges. The table of contents
and table of authorities have also been separated into two distinct items.

An additional amendment of subdivision (a) is made to conform it with an amendment being made to Rule
32. Rule 32(a)(7) generally requires a brief to include a certificate of compliance with type-volume limitations
contained in that rule. (No certificate is required if a brief does not exceed 30 pages, or 15 pages for a reply
brief.) ,Rule 28(a) is amended to include that certificate in the list of items that must be included in a brief
whenever it is required by Rule 32.

Subdivision (g). The amendments delete subdivision (g) that limited a principal brief to 50 pages and a reply
brief to 25 pages. The length limitations have been moved to Rule 32. Rule 32 deals generally with the format
for a brief or appendix.

Subdivision (h). The amendment requires an appellee's brief to comply with Rule 28(a)(1) through (11) with
regard to a cross-appeal. The addition of separate paragraphs requiring a corporate disclosure statement, table
of authorities, statement of facts, and certificate of compliance increased the relevant paragraphs of subdivision
(a) from (7) to (11). The other changes are stylistic; no substantive changes are intended.
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Rule 29. Brief of an Arnicus Curiae Rule 29. Brief of an Amicus Curiae

A brief of an amicus curiae may be filed only if (a) When Permitted. The United States or its

accompanied by written consent of all parties,, or by officer or agency, or a State, Territory,

leave of court granted on motion or at the request of Commonwealth, or the District of Columbia,

the court, except that consent or leave shall not be may file an amicus-curiae brief without the

required when the brief is presented by the United consent of the parties or leave of court. Any

States or an officer or agency thereof, or by a State, other amicus curiae may file a brief only by

Territory or Commonwealth. The brief may be leave of court or'if the brief states that all

conditionally filed with the motion for leave. A parties have consented to its filing.
motion for leave shall identify, the interest of the
applicant, and shall state the reasons why a brief of (b) Motion for Leave to File. ''The motion must be

an aricus curiae is desirable Save as all Artie's accompanied by the proposed brief and state:
otherwise consent, any amicus curiae shall file its
brief within the time allowed the party' whose (1)' the movant's interest; and'

position as to affirmance or reversal the'amicus ' i,
brief will, support, unless thecourt for cause, shown ) the reason why an amicus brief is

shall grant leave, for later fifilg ,n which eveInt it desirable and why the matters'asserted are

shall specify witin whatperiod an pposn party relevant to the disposition of the, case.

may answer. A motionoan amiciA' curiae to
participate in the oral aument will be granted only
for extraordinary reasons, , I>
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(c) Contents and Form. An amicus brief must
comply with Rule 32. In addition to the
requirements of Rule 32, the cover must
identify the party or parties supported and
indicate whether the brief supports affirmance
or reversal. If an amicus curiae is a
corporation, the brief must include a-disclosure
statement like that required of parties by Rule
26.1. An amicus brief need not comply with
Rule 28, but must include the following:

(1) a table of contents, with page references;

(2) a table of authorities - cases
(alphabetically arranged), statutes and
other authorities - with references to the
pages of the brief where they are cited;

(3) a concise statement of the identity of the
amicus curiae, its interest in the case, and
the source of its authority to file;

(4) an argument, which may be preceded by a
summary and which need not include a
statement of the applicable standard of
review; and

(5) a certificate of compliance, if required by
Rule 32(a)(7). -
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(d) Length. Except by the court's permission, an
amicus brief may be no more than one-half the
maximum length authorized by these rules for a
party's principal brief. If the court grants a
party permission to file a longer brief, that
extension does not affect the length of an
amicus brief.

(e) Time for Filing. An amicus curiae must file its
brief, accompanied by a motion for filing when
necessary, no later than 7 days after the
principal brief of the party being supported is
filed. An amicus curiae that does not support
either party must file its brief no later than 7
days after the appellant's or petitioner's
principal brief is filed. A court may grant leave
for later filing, specifying the time within which
an opposing party may answer.

(f) Reply Brief. Except by the court's permission,
an amicus curiae may not file a reply brief.

(g) Oral Argument. An amicus curiae may
participate in oral argument only with the
court's permission.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminiology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are made in this rule, however.

Subdivision (a). The major change in this subpart is that when a brief is filed with the consent of all parties,
it is no longer necessary to obtain the parties' written consent and to file the consents with the brief. It is
sufficient to obtain the parties' oral consent and -to state in the brief that all parties have consented. It is
sometimes difficult to obtain all the written consents by the filing deadline and it is not unusual for counsel to
represent that parties have consented; for example, in a motion for extension of time to file a brief it is not
unusual for the movant to state that the other parties have been consulted and they do not object to the
extension. If a party's consent has been misrepresented, the party will be able to take action before the court-
considers the amicus brief.

The District of Columbia is added to the list of entities allowed to file an amicus brief without consent of all
parties. The other changes in this material are stylistic.
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Subdivision (b). The provision in the former rule, granting permission to conditionally file the brief with
the motion, is changed to one requiring that the brief accompany the motion. Sup. Ct. R. 3 7.4 requires that the
proposed brief be presented with the motion.

The former rule only required the motion to identify the applicant's interest and to generally state the reasons
why an amicus brief is desirable. The amended rule additionally requires that the motion state the relevance
of the matters asserted to the disposition of the case. As Sup. Ct. R. 37.1 states:

An amicus curiae brief which brings relevant matter to the attention of the Court that has not
already been brought to its attention by the parties is of considerable help to the Court. An amicus
curiae brief which does not serve this purpose simply burdens the staff and facilities of the Court
and its filing is not favored.

Because the relevance of the matters asserted by an amicus is ordinarily the most compelling reason for granting
leave to file, the Committee believes that it is helpful to explicitly require such a showing.

Subdivision (c). The provisions in this subdivision are entirely new. Previously there was confusion as to
whether an amicus brief must include all of the items listed in Rule 28. Out of caution practitioners in some
circuits included all those items. Ordinarily that is unnecessary.

The requirement that the cover identify the party supported and indicate whether the arnicus supports
affirmance or reversal is an administrative aid.

Paragraph (c)(3) requires an amicus to state the source of its authority to file. The amicus simply must
identify which of the provisions in Rule 29(a) provides the basis for the amicus to file its brief.

Subdivision (d). This new provision imposes a shorter page limit for an amicus brief than for a party's brief.
This is appropriate for two reasons. First, an amicus may omit certain items that must be included in a party's
brief. Second, an amicus brief is supplemental. It need not address all issues or all facets of a case. It should
treat only matter not adequately addressed by a party.

Subdivision (e). The time limit for filing is changed. An amicus brief must be filed no later than 7 days after
the principal brief of the party being supported is filed. Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must be filed no later than 7 days after the appellant's
or petitioner's principal brief is filed. Note that in both instances the 7-day period runs from when a brief is
filed. The passive voice - "is filed" - is used deliberately. A party or amicus can send its brief to a court
for filing and, under Rule 25, the brief is timely if mailed within the filing period- Although the brief is timely
if mailed within the filing period, it is not "filed" until the court receives it and file stamps it. "Filing" is done
by the court, not by the party. It may be necessary for an amicus to contact the court to ascertain the filing date.

The 7-day stagger was adopted because it is long enough to permit an amicus to review the completed brief
of the party being supported and avoid repetitious argument. A 7-day period also is short enough that no
adjustment need be made in the opposing party's briefing schedule. The opposing party will have sufficient
time to review arguments made by the amicus and address them in, the party's responsive pleading. The
timetable for filing the parties' briefs is unaffected by this change.
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A court may grant permission to file an amicus brief in a context in which the party does not file a "principal

brief"; for example, an amicus may be permitted to file in support of a party's petition for rehearing. In such

instances the court will establish the filing time for the amicus.

The former rule's statement that a court may, for cause shown, grant leave for later filing is unnecessary.

Rule 26(b) grants general authority to enlarge the time prescribed in these rules for good cause shown. This

new rule, however, states that when a court grants permission for later filing, the court must-specify the period

within which an opposing party may answer the arguments of the amicus.

Subdivision (f). Tbis subdivision generally prohibits the filing, of a reply brief by an amicus curiae. Sup.

Ct. R. 37 and local rules of the D.C., Ninth, and Federal Circuits state that an amicus may not file a reply brief.

The role of an amicus should not require the use of a reply brief.

Subdivision (g). The language of this subdivision stating that an amicus will be granted permission to

participate in oral argument "only for extraordinary reasons" has been deleted. The change is made to reflect

more accurately the current practice in which it is not unusual for a court to permit an amicus to argue when

a party is willing to share its argument time with the amicus. The Committee does not intend, however, to

suggest that in other instances an amicus will be permitted to argue absent extraordinary circumstances.
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Rule 30. Appendix to the Briefs Rule 30. Appendix -to the Briefs

(a) Duty of Appellant to Prepare and File; Content (a) Appellant's Responsibility.
of Appendix; Time for Filing; Number of
Copies. - The appellant must prepare and file an (1) Contents of the Appendix. The appellant
appendix to the briefs which must contain: (1) the must prepare and file an appendix to the
relevant docket entries in the proceeding below; (2) briefs containing:
any relevant portions of the pleadings, charge,
findings, or opinion; (3) the judgment, order, or (A) the relevant docket entries in the
decision in question; and (4) any other parts of the proceeding below;
record to which the parties wish to direct the
particular attention ,of the court. Except where they (B) the relevant portions of the pleadings,
have independent relevance, memoranda of law in charge, findings, or opinion;
the district court should not be included in the
appendix. The fact that parts of the record are not (C) he judgment, order, or decision in
included in the appendix shall not prevent the question; and
parties or the court from relying on such parts.

Unless filing is to be deferred pursuant to the (D) other parts of the record to which the
> provisions of subdivision (c) of this rule, the parties wish to direct the court's

appellant must serve and file the appendix with the attention.
brief. Ten copies of the appendix must be filed with
the clerk, and one copy must be served on counsel (2) Excluded Material. Memoranda of law in
for each party separately represented, unless the the district court should not be included in
courrequires tefiling or siervie of a different the appendix unless they have independent
number by lcal rule or by order' in a particular relevance. Parts of the record may be
case'' relied on by the court or the parties even

though -not included in the appendix.

(3) Time to File; Number of Copies. Unless
filing is deferred under Rule 30(c), the
appellant must file 10 copies of the
appendix with the brief and must serve one
copy on counsel for each party separately
represented. An unrepresented party
proceeding in forma pauperis must file 4
legible copies with the clerk, and one copy
mrust be served on counsel for each
separately represented party. The court
may by local rule or by order in a

particular case require the filing or service
of a different number.
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(b) Determination of contents of appendix; cost of (b) All Parties' Responsibilities.
producing. - The parties are encouraged to agree as
to the contents of the appendix. In the absence of (1) Determining the Contents of the
agreement, ,ethe appellant ,shall, not later than 10, Appendix. The parties are encouraged to

days after the date son which the record is filed, agree on the contents of the appendix. In

serve on the appellee a designation of the parts of the absence'of an agreement, the appellant

the record which the appellant intends to include in must, within 10 days after the record is

the appendix and a statement of the issues which the filed, serve, on the appellee a designation of

appellant intends to present for review"'.vIIf'the the parts of the record the appellant intends

appellee deems it necessary to direct the particular to include in the appendix and a statement

attention of the court to parts of the record not of the issues the appellant intends to

designated by the appellant, the appellee shall, present for review., The appellee may,
within 10 days after receipt of the designation, serve within 10 days after receiving the,

upon the appellant a designation of those parts. The designation, serve on the appellant a

appellant shall includediin the appendix ,'the parts thus designation of additional parts to which it

designated with respecuto the appeaandl any cross' wishes to% direct the court's attention. The

appeal. In designating parts of the record for appellant must include the designated parts

inclusion in the appiendix, the parties shall have in the appendix. The parties must not
regard for, the fact that the, entifre record is -always 1 engage in unnecessary designation of parts

available to the court for reference and examination 1 of the record, because, the entire record is

arid shall not engage in unnecessay Idesignation. available to the court. This paragraph I

The provisions of this paragraph shall apply to cross applies also to a cross'appellantand a,',

appellants and cross appellees. I cross-appellee.,

-Unless the parties otherwise, agree, the cost of (2) Costs of Appendii. Unless the parties

producing the appendix shall initially, be paid by the agree otherwise, the appellant must pay the

appellant, but if the appellant considers that parts of cost of the append. If the appellant

the record designated by the appellee for inclusion considers parts of the record designated by

are unnecessary for the, determination of the issues the appellee to be unnecessary, the

presented the appellant may so advise the appellee appellant may advise the appellee, who

and the appellee shall adyarlcethe cost of including must then advance the cost of including

such parts, The cost of producing the appendix shall those parts. The cost of the appendix is a

be taxed as costs in the case,' but if either party shall taxable cost. But if any party causes

cause matters to be included in the appendix unnecessary parts of the record to be

unnecessarily the court [may impose the cost of included in the appendix, the court may

producing such parts on ~the party. lEach circuit shall impose the cost of those parts on that party.

provide by local rule ifor, the imposition of sanctions Each circuit must, by local rule, provide

against attorneys who unrqasonably and vexatiously for sanctions against attorneys who

Iincrease the costs ofE litigation; through the inclusion unreasonably and vexatiously increase

of unnecessary material in t appendix. litigation costs by including unnecessary
material in the appendix.
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(c) Alternative method of designating contents of (c) Deferred Appendix.
the appendix; how references to the record may be
made in the briefs when alternative method is (1) Deferral Until After Briefs Are Filed.
used. - If the court shall so provide by rule for The court may provide by rule for classes
classes of cases or by order in specific cases, of cases or by order in a particular case
preparation of the appendix may be deferred until that preparation of the appendix may be
after the briefs have been filed, and the appendix deferred until after the briefs have been
may be filed'21 days after service of the brief of the filed and that the appendix may be filed 21
appellee.' If the preparation and filing of the days, after the appellee's brief is served.
appendix is thus deferred, the provisions of Even though the filing of the appendix may
subdivision (b) of this Rule 30 shall apply,'except be deferred, Rule 30(b) applies; except that
that the designations referred to therein shall be a party must designate the parts of the
made by each party at the time each brief is served, record it wants included in the appendix
and a statement of the issues presented shall be when it serves its brief, and need not
unnecessary. include a statement of the issues presented.

If the deferred appendix authorized by this (2) References to the Record.
subdivision is employed, references in the briefs to
the record may be to the pages of the parts of the (A) If the deferred appendix is used, the
record involved, in which event the original paging -parties may cite in their briefs the
of each part of the record shall be indicated in the pertinent pages of the record. When
appendix by placing in brackets the number of each the appendix is prepared, the record
page "at the place in the appendix where the page pages cited in the briefs must be
begins. Or if a party desires to refer in a brief indicated by inserting record page
directly to pages of the appendix, that party may humbers, in brackets, at, places in the
serve and file' typewritten or page proof copies of appendix where those pages of the
the brief within the time required by Rule 31(a), record appear.
with appropriate references to the pages of 'the parts -

of the record involved. In that event, within 14 days (B) A party who wants to refer directly to
after the appendix is filed the party shall serve and pages of the appendix may serve and
file copies of the brief in the form prescribed by file copies of the brief within the time
'Rule 32(a) containing references to the pages of the required by Rule 31(a), containing
appendix in place of or in addition to the initial appropriate references to pertinent
references to the pages of the parts of the record pages of the record: In that event,
involved. No other changes may be made in the within 14 days after the appendix is
brief as initially served and&filed, except that filed,1the party must serve and file
typographica errors may be corrected. - copes of thy brief, containing

references to the pages of the appendix
ini place of or in addition to the
references t6 the pertinent pages of the
record. Except for the correction of
typographical errors, no other changes
may be made to the brief.
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(d) Arrangement of the appendix. - At the (d) Format of the Appendix. The appendix must

beginning of the appendix there shall be inserted a begin with a table of contents identifying the

list of the parts of the record which it contains, in page at which each part begins. The relevant

the order in which the parts are set out therein, with docket entries must follow the table of contents.

references to the pages of the appendix at which Other parts of ithe record must follow
each part begins. The relevant docket entries shall chronologically. When pages from the,

be set out followi the list of contents. Thereafter, transcript of proceedings are placed in the

other parts of the record shall be set out in appendix, the transcript page numbers must be,

chronological order. IWhen matter contained in the shown in brackets immediately before the

reporter's transcript of proceedings isset out in the includedpages. 0 sio, in thetext of papers

appendix, the page of the transcript at which such or of the transcript must be indicated by

matter maybel found shall beindicated linbrackets asterisks. Immaterial formal matters ,(captions, L

immediately before the matter lwhich is set out. subscriptions qacknowledgments, etc.) should 

Omissions in the text of papers or of the transcript be omitted.,
must be indicated by asterisks. Immaterial formal
matters (captions, subscriptions, acknowledgments,
etc.) shall be omitted. Aquestion and its answer
may be contained inma singleapsrIgraphA 

(e) Reproduction of exhibits. - Exhibits (e) Reproduction of Exhibits. Exhibits designated

designated for inclusion in the appendix may be for inclusion in-the appendix may be
contained in a separate volume, or volumes, suitably reproduced in a separate volume, or volumes,

indexed. Four copies thereof shall be filed with the suitably indexed. Four copies must be filed

appendix and one' copy shall be served on counsel with the appendix, and one copy must be served

for each party 'separately represented. T he transcript on counsel for each separately represented

of a proceeding before an administrative agency, party. If a transcript of a proceeding beforean

board, commission or officer used inman action in administrative agency, board, commission, or

the district court shall be regarded as an exhibit for officer was used in a district-court action and

the purpose of this subdivision. has been designated for inclusion in the
appendix, the transcript must be placed in the
appendix as an exhibit.

(f) Hearing of appeals on the original record (f) Appeal on the Original Record Without an

l without the necessity of an appendix. A court of Appendix. The court may, either by rule for

appeals may by rule applicable to all cases, or to all cases or classes of cases or by order in a
classes of cases, or by order in specific cases, particular case, dispense with the appendix and

dispense with the requirement of an appendix and permit an appeal to proceed on the original
permit appeals to be heard on the original record, record with any copies of the record, or
with such copies of the ,record, or relevant parts relevant parts, that the court may order the
thereof, as the court may require. parties to file.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee haschangedlanguage to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Subdivision (a). Paragraph (a)(3) is amended so that it is consistent with Rule 3 1 (b). An unrepresented party
proceeding in forma pauperis is only required to file 4 copies of the ,appendix rather than 10.

Subdivision (c). When a deferred appendix is used, a brief must make reference to the original record rather
thanto the appendix because it does not exist when the briefs are prepared. Unless a party later files an amended
brief with direct references to the pages of the appendix (as provided in subparagraph (c)(2)(B)), the material
in the appendix must indicate the pages of the original record from which it was drawn, so that a reader of the
brief can make meaningful use of the appendix. The instructions in the current rule for cross-referencing the,
appendix materials [to the original record are unclear. The language in paragraph (c)(2) has been amended to
try to clarify the procedure.

Subdivision (d). In recognition of the fact that use of atypeset appendix is exceedingly rare in the courts of
appeals, the last sentence -permitting a question and answer (as from a transcript) to be in a single paragraph
-has been omitted.

Rule 31. Filing and Service of a Brief Rule 31. Serving and Filing Briefs

(a) Time for serving and filing briefs. - The (a) Time to Serve and File a Brief.
appellant shall serve and file a brief within 40 days
after'the date on which the record is filed. The (1) The appellant must serve and file a brief
appellee shall serve and file a brief within 30 days within 40 days after the record is filed. The
after service of the brief of the appellant. The appellee must serve and file a brief within
appellant may serve and file a reply brief within 14 30 days after the appellant's brief is,,
days after service of the brief of the appellee, but, served. The appellant may serve and file a
except for good cause shown, a reply brief must be reply brief within 14 days after service of
filed at least 3 days before argument. If a court of the appellee,'s brief but a reply brief must
appeals is prepared to consider cases on the merits be filed at least 3 days before argument,
promptly after briefs are filed, and its practice is to unless the court, for good cause, allows a
do so, it may shorten the periods prescribed above later filing.
for serving and filing briefs, either by rule for all
cases or for classes of cases, or by order for specific (2) A court of appeals that routinely considers
cases. cases on the merits promptly after the

briefs are filed may shorten the time to
serve and file-briefs, either by local rule or
by orderin a particular case.
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(b) Number of Copies to Be Filed and Served. - (b) Number of Copies. Twenty-five copies of

Twenty-five copies of each brief must be filed with each brief must be filed with the clerk and 2

the clerk, and two copies must be' served on counsel copies must be served on counsel for each

for each party separately represented unless the separately represented party. An unrepresented

court requires the filing or service of a different" party proceeding in forma pauperis must file 4

number by local rule or by order in a particular legible copies with the clerk, and one copy must

case. If a party is allowed to file typewritten'ribbon be served on counsel for each separately

and carbon copies of the brief, the original and three represented party. The court may by 'local rule

legible copies must be filed with the clerk, and one or by order in a particular case require the

copy eseedeach part filing or service of a different number.
I , 'I I,, ,, ~tt, ,i r , , _separately repre sented.

(c) Consequence of failure to file briefs. -- If an (c) Consequence of Failure to File. If an

appellant failsl ton fe a brief wit the time appellant fails to file a brief within the time

provided by this rule, o within thie time as provided by this rule, or within an extended

extended, an appellee may move for dismissal of the time, an appellee may move to dismiss the

appeal. If an appellee fails to file a brief, the appeal. An appellee who fails to file a brief

appellee! will not Ibe hear dtaorab4arg'ument except will not be heard at oral argument unless the

by permission of the cddrt. 1 court grants permission.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a

substantive change is made, however, in subdivision (b).

Subdivision (a). Paragraph (a)(2) explicitly authorizes a court of appeals to shorten a briefing schedule if

the court routinely considers cases on the merits promptly after the briefs are filed. Extensions of the briefing

schedule, by order, are permitted under the general provisions of Rule 26(b).

Subdivision (b). The current rule says that a party who is permitted to file "typewritten ribbon and carbon

copies ofthe brief' need only file an original and three copies of the brief. The quoted language, in conjunction
with current rule 24(c), means that a party allowed to proceed in forma pauperis need not file 25 copies of the

brief. Two changes are made in this subdivision. First, it is' anachronistic to refer to a party who is allowed to

file a typewritten brief as if that would distinguish the'party from all other parties; any party is permitted to file

a typewritten brief. The amended rule states directly that it applies to a party permitted to proceed in forma
pauperis. Second, the amended rule does not generally permit parties who are represented by counsel to file
the lesser number of briefs. Inexpensive methods of copying are generally available. Unless it would impose
hardship, in which case a motion to file a lesser number should be filed, a represented party must file the usual
number of briefs.
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Rule 32. Form of briefs, the appendix and other Rule 32. Form of Briefs, Appendices,
papers and Other Papers

(a) Form of briefs and the appendix. - Briefs and (a) Form of a Brief.
appendices may be produced by standard,
typographic printing or by any duplicating or (1) Reproduction.
copying process which produces a clear black image
on white paper. Carbon copies of briefs and (A) A, brief may be reproduced by any
appendices may not be submitted without process that yields a' clear black image
permission of the court except in behalf of parties on light paper. The paper must be
allowed to proceed in forma pauperis. All printed opaque, and unglazed. Only one side
matter must appear in at least 11 point type on of the paper may be used.
opaque, unglazed paper. Briefs and appendices I

produced by the standard typographic process shall (B) Text must be reproduced with a clarity
be bound in volumes having pages 6 1/8 by 9 1/4 that equals or exceeds the output of a
inches and type matter 4 1/6 by 7 1/6 inches. Those laser printer.,
produced by any other process shall be bound in
volumes having pages not exceeding 8 1h by 11 (C) Photographs, illustrations, and tables
inches and type matter not exceeding 6 1 by 9 ½ may be reproduced by any method that
inches, with double spacing between each line of results in a good copy of the original;
text. In patent cases the pages of briefs and a glossy finish is acceptable if the
appendices may be of such size as is necessary to original is glossy.
utilize copies of patent documents. Copies of the
reporter's transcript and other papers reproduced in
a manner authorized by this rule may be inserted in
the appendix; such pages may be informally
renumbered if necessary.
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If briefs are produced by commercial printing or (2) Cover. Except for filings by
duplicating firms, or, if produced otherwise and the unrepresented parties, the cover of the

covers to be described are available, the cover of appellant's brief must be blue; the

the brief of the appellantrshould be blue; that of the appellee's, red; an intervenor's or amicus
appellee, red; that of an intervenor or arhicus curiae's, green; and any reply brief, gray.

curiae, green; that of any reply brief, gray. The The front cover of a brief must contain:

cover of the appendix, if separately printed, should
be white. The front covers of the briefs and of (A) the number of the case centered at the

appendices, if separately printed, shall contain: (1) top;
the name of the court and>the number of the case;
(2) the titl&bof thei case (seetRulek 12(a)); (3) the (B) the name of the court; !

nature of the*proceeding min the court (e.g., Appeal;
Petition for Review) and ithe jname of the court, (C) the title of the case (see Rule 12(a)),
agency, or board below; (4) the title of the
document (e.g.,lIfBrief for Appellant, Appendix); and (D) the nature of the proceeding (e.g.,

(5) the names and iaddresses ,of counsel representing Appeal, Petition for, Review) and the
the party on whose behalf, the dociuient is filed. name of the court, agency, or board

below; ,

(E) the title of the brief, identifying the-,
party or parties for whom the brief is
filed; and

(F) the name, office address, and
telephone nuimber of counsel
representing the party for whom the
brief is filedt,
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(3) Binding. The brief must be bound in any
manner that is secure, does not obscure the
text, and permits the brief to lie reasonably
flat when open.

(4) Paper Size, Line Spacing, and Margins.
The brief must be on 81/2 by 11 inch paper.
The text must be double-spaced, but
quotations more than 2 lines long may be
indented and single-spaced. Headings and
footnotes may be single-spaced. Margins
must be at least one inch on all four sides.
Page numbers may be placed in the
margins, but no text may appear there.

(5) Typeface. Either a proportionally spaced
or a monospaced face may be used.

(A) A proportionally spaced face must
include serifs, but sans-serif type may
be used in headings and captions. A
proportionally spaced face must be 14-
point or larger.

(B) A monospaced face may not contain
more than 10½/2 characters per inch.

(6) Type Styles. A brief must be set in a
plain, roman style, although italics or
boldface may--be used for emphasis. Case
names must be italicized or underlined.
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(7) Length.

(A) Page limitation. A principal brief
may not exceed 30 pages, or a reply
brief 15 pages, unless it complies with
Rule 32(a)(7)(B) and (C).

(B) Type-volume limitation.

(i) A principal brief is acceptable if:

* it contains no more than 14,000
words; or

* it uses a monospaced face and
contains no more than 1,300
lines of text.

(ii) A reply brief is acceptable if it
contains no more than half of the
type volume specified in Rule
32(a)(7)(B)(i). *>

(iii) Headings, footnotes, and
quotations count toward the word
and line limitations. The
corporate disclosure statement,
table of contents, table of
citations, statement with respect to
oral argument, any addendum
containing statutes, rules or
regulations, and any certificates of
counsel do not count toward the
limitation.
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(C) Certificate of compliance. A brief
submitted under Rule 32(a)(7)(B) must
include a certificate by the attorney, or
an unrepresented party, that the brief
complies with the type-volume
limitation. The person preparing the
certificate may rely on the word or
line count of the word-processing
system used to prepare the brief. The
certificate must state either:

(i) the number of words in the brief;
or

(ii) the number of lines of
monospaced type in the brief.

(b) Form of an Appendix. An appendix must
comply with Rule 32(a)(1), (2), (3), and (4),
with the following exceptions:

(1) The cover of a separately bound appendix
must be white.

(2) An appendix may include a legible
photocopy of any document found in the
record or of a printed judicial or agency
decision.

(3) When necessary to facilitate inclusion of
odd-sized documents such as technical
drawings, an appendix may be a size other
than 8 Ih by 11 inches, and need not lie
reasonably flat when opened.
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(b) Form of other papers. - Petitions for (c) Form of Other Papers.

rehearing shall be produced in a manner prescribed
by subdivision (a). Motions and other papers may (1) Motion. The form of a motion is governed

be produced' in like manner,' or they may be by Rule 27(d).

typewritten upon opaque, "unglazed paper 8 1/2 by 11
inches in size. Lines of typewritten text shall be (2) Other Papers. Any other paper, including

double spaced .Cdnsecitivesheets shall be attached a petition for rehearing and a petition for

at the left margin. Carbon copies may be used for rehearing en banc, and any response to

filing and service if they are legible. such a petition, must be reproduced in the

A motion our other paper addressed to the court manner prescribed by Rule 32(a), with the

shall contain a caption setting forth the name of the following exceptions:
court, the title of the case, thefile'number, and a
brief descriptive title indicating the purpose of the (A) a cover is not necessary if the caption

paper. and signature page of the paper
together contain the information
required by Rule 32(a)(2); and

(B) Rule 32(a)(7) does not apply.

(d) Local Variation. Every court of appeals must
accept documents that comply with the form
requirements of this rule. By local rule or
order in a particular case a court of appeals may
accept documents that do not meet all of the
form requirements of this rule.

Committee Note

In addition to amending Rule 32 to conform to uniform drafting standards, several substantive amendments

are made. The Advisory Committee had been working on substantive amendments to Rule 32 for some time

prior to completion of this larger project.

Subdivision (a). Form of a Brief.

Paragraph (a)(1). Reproduction.
The rule permits the use of "light" paper, not just "white" paper. Cream and buff colored paper, including

recycled paper, are acceptable. The rule permits printing on only one side of the paper. Although some argue

that paper could be saved by allowing double-sided printing, others argue that in order to preserve legibility a

heavier weight paper would be needed, resulting in little, if any, paper saving. In addition, the blank sides of

a brief are commonly used by judges and their clerks for making notes about the case.

Because photocopying is inexpensive and widely available and because use of carbon paper is now very rare,

all references to the use of carbon copies have been deleted.
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The rule requires that the text be reproduced with a clarity that equals or exceeds the output of a laser printer.

That means that the method used must have a print resolution of 300 dots per inch (dpi) or more. This will

ensure the legibility of the brief. A brief produced by a typewriter or a daisy wheel printer, as well as one

produced by a laser printer, has a print resolution of 300 dpi or more. But a brief produced by a dot-matrix
printer, fax machine, or portable printer that uses heat or dye transfer methods does not. Some ink jet printers
are 300 dpi or more, but some are 216 dpi and would not be sufficient.

Photographs, illustrations, and tables may be reproduced by any method that results in a good copy.

Paragraph (a)(2). Cover.
The rule requires that the number of the case be centered at the top of the front cover of a brief. This will aid

in identification of thebrief. The idea was drawn from a local rule. The rule also requires that the title of the
brief identify the party or parties on whose behalf the brief is filed. When there are multiple appellants or
appellees, the information is necessary to the court. If, however, the brief is filed on behalf of all appellants or
appellees, it may so indicate. Further, it may be possible to identify the class of parties on whose behalf the
brief is filed. Otherwise, it may be necessary to name each party. The rule also requires that attorneys'
telephone numbers appear on the front cover of a brief or appendix.

Paragraph (a)(3). Binding.
The rule requires a brief to be bound in any manner that is secure, does not obscure the text, and that permits

the brief to lie reasonably flat when open. Many judges and most court employees do much of their work at
computer keyboards and a brief that lies flat when open is significantly more convenient. One circuit already
has such a requirement and another states a preference for it. While a spiral binding would comply with this
requirement, it is not intended to be the exclusive method of binding. Stapling a brief at the upper left-hand
corner also satisfies this requirement as long as it is sufficiently secure.

Paragraph (a)(4). Paper Size, Line Spacing, and Margins.
The provisions for pamphlet-size briefs are deleted because their use is so rare. If a circuit wishes to

authorize their use, it has authority to do so under subdivision (d) of this rule.

Paragraph (a)(5). Typeface.
This paragraph and the next one, governing type style, are new. The existing rule simply states that a brief

produced by the standard typographic process must be printed in at least 11 point type, or if produced in any
other manner, the lines of text must be double spaced. Today few briefs are produced by commercial printers
or by typewriters; most are produced on and printed by computer. The availability of computer fonts in a variety
of sizes and styles has given rise to local rules limiting type styles. The Advisory Committee believes that some
standards are needed both to ensure that all litigants have an equal opportunity to present their material and to
ensure that the briefs are easily legible.

With regard to typeface there are two options: proportionally-spaced typeface or monospaced typeface.

A proportionally-spaced typeface gives a different amount of horizontal space to characters depending upon
the width of the character. A capital "M" is given more horizontal space than a lower case "i." The rule
requires that a proportionally-spaced typeface have serifs. Serifs are small horizontal or vertical strokes at the
ends of the lines that make up the letters and numbers. Studies have shown that long passages of serif type are
easier to read and comprehend than long passages of sans-serif type. The rule accordingly limits the principal
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sections of submissions to serif type, although sans-serif type may be used in headings and captions. This is

the same approach magazines, newspapers, and commercial printers take. Look at a professionally printed brief;

you will find sans-serif type confined to captions, if it is used at all. The next line shows two characters enlarged

for detail. The first has serifs, the second does not.

So that the type is easily legible, the rule requires a minimum type size of 14 points for proportionally-

spaced typeface.

A monospaced typeface is one in which all characters have the same advance width. That means that each

character is given the same horizontal space on the line. A wide letter such as a capital "M" and a narrow letter

such as a lower case "i" are given the same space. Most typewriters produce mono-spaced type, and most

computers also can do so using fonts with names such as "Courier."

This sentence is in a proportionally spaced font; as you can see, the m and i have different widths.

This sentence is in a monospaced font; as you can see, the m and i

have the same width.

The rule requires use of a monospaced typeface that produces no more than 1I 0/2 characters per inch. A standard

typewriter with pica type produces a monospaced typeface with 10 characters per inch (cpi). That is the ideal

monospaced typeface. The rule permits up to l0/2 cpi because some computer software programs contain

monospaced fonts that purport to produce 10 cpi but that in fact produce slightly more than 10 cpi. In -order to (
avoid the need to reprint a brief produced in good faith reliance upon such a program, the rule permits a bit of V

leeway. A monospaced typeface with no more than 10 cpi is preferred.

Paragraph (a)(6). Type Styles.
The rule requires use of plain roman, that is not italic or script, type. Italics and boldface may be used for

emphasis. Italicizing case names is preferred but underlining may be used.

Paragraph (a)(7). Type-Volume Limitation.
Subparagraph (a)(7)(A) contains a safe-harbor provision. A principal brief that does not exceed 30 pages

complies with the type-volume limitation without further question or certification. A reply brief that does not

exceed 15 pages is similarly treated. The current limit is 50 pages but that limit was established when most

briefs were produced on typewriters. The widespread use of personal computers has made a multitude of

printing options available to practitioners. Use of a proportional typeface alone can greatly increase the amount

of material per page as compared with use of a monospaced typeface. Even though the rule requires use of 14-

point proportional type, there is great variation in the x-height of different 14-point typefaces. Selection of a

typeface with a small x-height increases the amount of text per page. Computers also make possible fine

gradations in spacing between lines and tight tracking between letters and words. All of this, and more, have

made the 50-page limit virtually meaningless. Establishing a safe-harbor of 50 pages would permit a person

who makes use of the multitude of printing "tricks" available with most personal computers to file a brief far

longer than the "old" 50-page brief. Therefore, as to those briefs not subject to any other volume control than

a page limit, a 30-page limit is imposed.
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The limits in subparagraph (B) approximate the current 50-page limit and compliance with them is easy even
for a person without a personal computer. The aim of these provisions is to create a level playing field. The
rule gives every party an equal opportunity to make arguments, without permitting those with the best in-house
typesetting an opportunity to expand their submissions.

The length can be determined either by counting words or lines. That is, the length of a brief is determined
not by the number of pages but by the number of words or lines in the brief. This gives every party the same
opportunity to present an argument without regard to the typeface used and eliminates any incentive to use
footnotes or typographical "tricks" to squeeze more material onto a page.

The word counting method can be used with any typeface.

A monospaced brief can meet the volume limitation by using the word or a line count. If the line counting
method is used, the number of lines may not exceed 1,300 -26 lines per page in a 50-page brief. The number
of lines is easily counted manually. Line counting is not sufficient if a proportionally spaced typeface is used,
because the amount of material per line can vary widely.

A brief using the type-volume limitations in subparagraph (B) must include a certificate by the attorney, or
party proceeding pro se, that the brief complies with the limitation. The rule permits the person preparing the
certification to rely upon the word or line count of the word-processing system used to prepare the brief.

Currently, Rule 28(g) governs the length of a brief. Rule 28(g) begins with the words "[e]xcept by permission
of the court," signaling that a party may file a motion to exceed the limits established in the rule. The absence
of similar language in Rule 32 does not mean that the Advisory Committee intends to prohibit motions to
deviate from the requirements of the rule. The Advisory Committee does not believe that any such language
is needed to authorize such a motion.

Subdivision (b). Form of an Appendix.
The provisions governing the form of a brief generally apply to an appendix. The rule recognizes, however,

that an appendix is usually produced by photocopying existing documents. The rule requires that the
photocopies be legible.

The rule permits inclusion not only of documents from the record but also copies of a printed judicial or
agency decision. If a decision that is part of the record in the case has been published, it is helpful to provide
a copy of the published decision in place of a copy of the decision from the record.

Subdivision (c). Form of Other Papers.
The old rule required a petition for rehearing to be produced in the same manner as a brief or appendix. The

new rule also requires that a petition for rehearing en banc and a response to either a petition for panel rehearing
or a petition for rehearing en banc be prepared in the same manner. But the length limitations of paragraph
*(a)(7) do not apply to those documents and a cover is not required if all the information needed by the court to
properly identify the document and the parties is included in the caption or signature page.

Existing subdivision (b) states that other papers may be produced in like manner, or "they may be typewritten
upon opaque, unglazed paper 8¼2 by 11 inches in size." The quoted language is deleted but that method of
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preparing documents is not eliminated because (a)(5)(B) permits use of standard pica type. The only change K
is that the new rule now specifies margins for typewritten documents.

Subdivision (d). Local Variation.
A brief that complies with the national rule should be acceptable in every court. Local rules may move in

one direction only; they may authorize noncompliance with certain of the national norms. For example, a court
that wishes to, do so may 'authorize printing of briefs on both sides of the paper, or the use of smaller type size
or sans-serif proportional type. A local rule may not, however, impose requirements that are not in the national
rule.
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Rule 33. Appeal Conferences Rule 33. Appeal Conferences

The court may direct the attorneys, and in The court may direct the attorneys - and, when
appropriate cases the parties, to participate in one or appropriate, the parties - to participate in one or
more conferences to address any matter that may aid more conferences to address any matter that may aid
in the disposition of the proceedings, including the in disposing of the proceedings, including
simplification of the issues and the possibility of simplifying the issues and discussing settlement. A
settlement. A conference may be conducted in person judge or other person designated by the court may
or by telephone and be presided over by a judge or preside over the conference, which may be conducted'
other person designated by the court for that purpose. in person or by telephone. Before a settlement,
Before a settlement conference, attorneys must conference, the attorneys must consult with their
consult with their clients and obtain as much clients and obtain as much authority as feasible to
authority as feasible to settle the case. As a result of a settle the case. The court may, as a result of the
conference, the court may enter an order controlling conference, enter an order controlling the course of
the course of the proceedings or implementing any the proceedings or implementing any settlement
settlement agreement. agreement.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 34. Oral argument Rule 34. Oral Argument

(a) In general; local rule. - Oral argument shall be (a) In General.
allowed in all cases unless pursuant to local rule a
panel of three judges, after examination of the briefs (1) Party's Statement. Any party may file, or
and record, shall be unanimously of the opinion that a court may require by local rule, a
oral argument is not needed. Any such local rule shall statement explaining why oral argument
provide any party with a#' opportunity to file a should, or need not, be permitted.
statement setting forth the reasons whyi oral argument
should be heard. A general statement of the criteria (2) Standards. Oral argument must be allowed
employed in the adcninistration of such local rule in every case unless a panel of three judges
shall be published inwor with the rule and such criteria who have examined the briefs and record
shall conform substantially to the following unanimously agrees that oral argument is
nuimnJum standardl unnecessary for any of the following

Oralargument will be allowed unless reasons:!
(l)the appeal is frivolous; or
(2) the dispositive issue or set of issues has been (A) the appeal is frivolous;

recently authoritatively decided; or
(i) the facts adi galrguments are adequately (B) the dispositive issue or issues have

presented in the briefs and record and the decisional been authoritatively decided; or
process would not be significantly aided by oral
argumnent. (C) the facts and legal arguments are

adequately presented in the briefs
and record, and the decisional
process would not be significantly
aided by oral argument.

(b) Notice of argument; postponement. - The (b) Notice of Argument; Postponement. The clerk
clerk shall advise all parties whether oral argument is must advise all parties whether oral argument
to be heard, and if so, of the time and place therefor, will be scheduled, and, if so, the date, time, and
and the time to be allowed each side. A request for place for it, and the time allowed for each side.
postponemnent of the argument or for allowance of A motion to postpone the argument or to allow
additional time must be made by motion filed longer argument must be filed reasonably in
reasonably in advance of the date fixed for hearing. advance of the hearing date.

(c) Order and Content of Argument.- The appellant (c) Order and Contents of Argument. The
is entitled to open and conclude the argument. appellant opens and concludes the argument.
Counsel may not read at length from briefs, records, Counsel must not read at length from briefs,
or authorities. records, or authorities.
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(d) Cross and separate appeals. - A cross or (d) Cross-Appeals and Separate Appeals. If there
separate appeal shall be argued with the initial appeal is a cross-appeal, Rule 28(h) determines which
at a single argument, unless the court otherwise party is the appellant and which is the appellee
directs. If a case involves a cross appeal, the party for purposes of oral argument. Unless the court
who first files a notice of appeal, or in the event that directs otherwise, a cross-appeal or separate
the notices are filed on the same day the plaintiff in appeal must be argued when the initial appeal is
the proceeding below, shall be deemed the appellant argued. Separate parties should avoid
for the purpose of this rule unless the parties ' duplicative argument.
otherwise agree or the court otherwise directs. If
separate appellants support the same argument, care
shall be taken to avoid duplication of argument.

(e) Non-appearance of parties. - If the appellee fails (e) Nonappearance -of a Party. If the appellee
to appear to present argument, the court will hear fails to appear for argument, the court must hear
argument on behalf of the appellant, if present. If the appellant's argument. If the appellant fails to
appellant fails to appear, the court may hear argument appear for argument, the court may hear the
on behalf of the appellee, if present. If neither party appellee's argument. If neither party appears, the
appears, the case will be decided on the briefs unless case will be decided on the briefs, unless the
the court shall otherwise order. court orders otherwise.

(f) Submission ,on briefs. - By agreement of the (1) Submission on Briefs. The parties may agree to
parties, la, case may be submitted for decision on the submit a case for decision on the briefs, but the
briefs, but the court may direct that he case be court may direct that the case be argued.
argued. , ' c b r .

(gj) Use of physical exhibits at argument; (g) Use of Physical Exhibits at Argument;
rernoval. - If physical exhibits other than documents Removal. Counsel intending to use physical
are to be used at the argument, counsel shall arrange exhibits'other than documents at the argument
to have them placed'in the court room before the must arrange to place them in the courtroom on'
court convenes on the date of the argument. After the the day of the argument before the court
'argument counsel shall cause the exhibits o' be convenes. After the argument, counsel must

vemoved'frpm the court room unless the court remove the exhibits from the courtroom, unless
'otherwise direcs. If 4hib'its are not treclairmied by the court directs otherwise. The clerk may
Icousel within a reasonable time after notice is given destroy or dispose of the exhibits if counsel does
by,, the clerk, they shall be destroyed or otherwise not reclaim them, within a reasonable time after
disposed of as the clerk shall think best. the clerk gives notice to remove them.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only. Substantive changes
are made in subdivision (a).
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Subdivision (a). Currently subdivision (a) says that oral argument must be permitted unless, applying a local
rule, a panel of three judges unanimously agrees that oral argument is not necessary. Rule 34 then outlines the
criteria to be used to determine whether oral argument is needed and requires any local rule to "conform
substantially" to the,"minimum standard[s]" established in the national rule. The amendments omit the local
rule requirement and make the criteria applicable by force of the national rule. The local rule is an unnecessary
instrument.

Paragraph (a)(2) states that one reason for deciding that oral argumhent is unnecessary is that the dispositive
issue has been authoritatively decided. The amended language no longer states that the issue must have been
"recently" decided. The Advisory Committee does not intend any substantive change, but thinks that the use
of"recently" may be misleading. Ii

Subdivisioni(d). Across-reference to Rule 28(h) has been substituted for a reiteration of the provisions of
IRule 28(h).,

Rule 35. Determination of Causes by the Court in Rule 35. En Banc Determination
Banc:

(a) When hearing or rehearing in banc will be (a) When Hearing or Rehearing En Banc May Be
ordered.,- A majority~of thea circuit judges who are Ordered. A majority of the circit judges who
, in regular active service may order that an appeal or are in regular active service may order that anil
other proceeding be heard or reheard by,&th court of appeal or other proceeding be hard or reheard
appeals in banc. $uch a hearing or rehearing is not by the court of appeals en banc. An en banc
favored and ordinarily, will not be ordered except (1) hearing or rehearing is not favored and ordinarily
when consideration by th fi4 court is necessary to will not be ordered unless, ,

secure or maintain uniformity of its decisions, or (2) 1 .

whenthe proceedingllioivlv a question of ( en, barnc consideration is necessary to secure
exceptional importanc. or maintain uniformity of the court's

decisions;,or

(2) the proceeding involves a question of
i ______________________________________ _ w ,exceptional importance.
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(b) Suggestion of a party for hearing or rehearing (b) Petition for Hearing or Rehearing En Banc.
in banc. - A party may suggest the appropriateness A party may petition for a hearing or rehearing
of a hearing or rehearing in banc. No response shall en bane.
be filed unless the court shall so order. The clerk
shall transmit any such suggestion to the members (1) The petition must begin with a statement
of the panel and the judges of the court who are in that either:
regular active service but a vote need not be taken
to determine whether the cause shall be heard or (A) the panel decision conflicts with a
reheard in banc unless a judge in regular active decision of the United States Supreme
service or a judge who was a member of the panel Courtvor of the court to which the
that rendered a decision sought to be reheard petition is addressed (with citation to
requests a vote on such a suggestion made by a the conflicting case or cases) and
party. consideration by the full court is

therefore necessary to secure and
maintain uniformity of the court's
decisions; or

(B) the proceeding involves one or more
questions of exceptional importance,
each of which must be concisely
stated; for example, a petition may
assert that a proceeding presents a
question of exceptional importance if it
involves an issue on which the panel
decision conflicts with the
authoritative decisions of every other

-United States Court of Appeals that
has addressed the issue.

(2) Except by the court's permission, a petition
for an en banc hearing or rehearing must
not exceed 15 pages, excluding material
not counted under Rule 32.

(3) For purposes of the page limit in rule
35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing
en bane, they are considered a single
document even if they are filed separately,
unless separate filing is required by local
rule.
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(c) Time for suggestion of a party for hearing or (c) Time to Petition for Hearing or Rehearing En
reheating in banc; suggestion does not stay Banc. A petition that an appeal be heard
mandate. - If a party desires to suggest that an initially en banc must be filed by the date when
appeal be heard initially in banc, the suggestion must the appellee's brief is due. A petition for a
be made by the date on which thel appellee's brief is rehearing en banc must be filed within the time
filed. A suggestion for a rehearing in banc must be prescribed by Rule 40 for filing a petition for
made within the time prescribed by Rule 40 for filing rehearing.
a petition for rehearing, whether the suggestion is
made in such a petition or, otherwise. The pendency
of such a suggestion whether or not included in a
petition for rehearing shall not'affect the finality of
the judgment of thecourt of appeals or stay the
issuance of the mande.,

(d) Number of 6 opies. - The number of copies (d) Number of Copies. The number of copies to be
that must be filed may be prescribed by local rule and filed must be prescribed by local rule and may be

may be altered by order in a particular case. altered by order in a particular case.

(e) Response. No response may be filed to a
petition for an en banc consideration unless the
court orders a response.

(f) Call for a Vote. A vote need not be taken to
determine whether the case will be heard or
reheard en banc unless a judge calls for a vote.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate Mules. These changes are intended to be stylistic only.

Several substantive changes are made in this rule, however.

One of the purposes of the substantive amendments is to treat a request for a rehearing en banc like a petition
for panel rehearing so that a request for a rehearing en banc will suspend the finality of the court of appeals'
judgment and delay the running of the period for filing a petition for writ of certiorari. Companion amendments
are made to Rule 41.

Subdivision (a). The title of this subdivision is changed from "When hearing or rehearing in banc will be
ordered" to "When Hearing or Rehearing En Banc May Be Ordered." The change emphasizes the discretion
a court has with regard to granting en bane review.
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USubdivision,(b). The term "petition" for rehearing en banc is substituted for the term "suggestion" for
rehearing en banc. The terminology change reflects the Committee's intent to treat similarly a petition for panel
rehearing and a request for a rehearing en banc. The terminology change also delays the running of the time
for filing a petition for a writ of certiorari because Sup. Ct. R. 13.3 says:

if a petition for rehearing is timely filed in the lower court by any party, the time to file the petition for
a writ of certiorari for all parties... .runs from the date of the denial of the petition for rehearing or, if
the petition for rehearing is granted, the subsequent entry of Judgment.

The amendments also require each petition for en banc consideration to begin with a statement concisely
demonstrating that the case meets the usual criteria for en banc consideration. Itis the Committee's hope that
requiring such a statement will cause the drafter of a petition to focus on the narrow grounds that support en
banc consideration and to realize that a petition should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting that a proceeding involves a question of "exceptional
importance." Intercircuit conflicts create problems. Whren the circuits construethe same federal law differently,
parties' rights and duties depend upon where ,a case is litigated. Given the increase in the number of cases
decided by the federal courts and the limitation on the number of cases the Su preme Court can hear, conflicts
between the circuits may remain unresolved by the Supreme Court for an, extended period of time. The
existence of an intercircuit conflict often generates additional litigation in the other circuits as well as in the
circuits that are already in conflict. Although an en banc proceeding will not necessarily prevent intercircuit
conflicts, an en banc proceeding provides a safeguard against turiecessary intercircuit conflicts.

Some circuits have had rules or internal operating procedures that recognize a conflict with another circuit
as a legitimate basis for, granting a rehearing en banc. An intercircuit! conflict may present a question of
"exceptional importance" because of the costs that intercircuit conflicts impose on the system as a whole, in
addition to the significance of the issues involved. It is not, however, the Committee's intent to make the
granting of a hearing or rehearing en ibanc mandatqry whenever there is an intercircuit conflict.

The amendment states that "a petition may assert that ,a proceeding presents a question of exceptional
importance if it involves an issue on whichl the,pinel decision ,co nicts with the authoritative decisions of every
other United States Court of Appeals that has addressed the issue." That language contemplates two situations
in which a rehearing en banc may be appropriate. The firstiis wheAa panel decision creates a conflict. A panel
decision creates a conflict when it conflicts with the decisions of allother circuits that have considered the issue.
If a panel decision simply joinsk one side of an ready Existing onflict a rehearing en banc may not,be as
important because it ,cannot -avoid the conflikt. The second situation tat may be a strong candidate for a
rehearing en banc is one in which the circuit persists in a conflict creatediby a pre-existing decision of the same
circuit and no other circuits have joined on that side of the conflict. The anenent states that the conflict must
be with an "authoritative" decision of another circuit. "Authoritative" is, used rather than "published" because
in some circuits unpublished opinions may be treated as authoritative.

Counsel are reminded that their duty is fully discharged without filing a petition for rehearing en banc unless
the case meets the rigid standards of subdivision (a) of this rule and even then the granting of a petition is
entirely within the court's discretion.
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Paragraph (2) of this subdivision establishes a maximum length for a petition. Fifteen pages is the length

currently used in several circuits. Each request for en banc consideration must be studied by every active judge

of the court and is a serious call on limited judicial resources. The extraordinary nature of the issue or the threat
to uniformity of the court's decision can be established in most cases in less than fifteen pages. A court may

shorten the maximum length on a case by case basis but the rule does not permit a circuit to shorten the length

by local rule. The Committee has retained page limits rather than using word or line counts similar to those in

amended Rule 32 because there has not been a serious enough problem to justify importing the word and line-

count and typeface requirements that are applicable to briefs into other contexts.

Paragraph (3), although similar to (2), is separate because it deals with those instances in which a party files

both a petition for rehearing en banc under this rule and'a petition for panel rehearing under Rule 40.

To improvle the clarity of the rule, the material dealing with filing a response to a petition and with voting on
a petition have been moved to new subdivisions (e) and (f).

Subdivision (c). Two changes are made in this subdivision. First, the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment or stay the issuance of the mandate is deleted.
Second,'the language permitting a party to include a request for rehearing en banc in a petition for panel
rehearing is deleted.' Thei Comtmittee believes that those circuits'that want to require two separate documents
shouldcthave te option to do so.

Subdivision (e). This is a-new subdivision. The substance of the subdivision, however, was drawn from

former subdivision (b). The only changes are stylistic; no substantive changes are intended.

Subdivision (f). This is a new subdivision. The substance of the subdivision, however, was drawn from
former subdivision (b).

Because of the discretionary nature of the en banc procedure, the filing of a suggestion for rehearing en banc

has not required a vote; a vote is taken only when requested by a judge. It is not the Committee's intent to
change the discretionary nature of the procedure or to require a vote on a petition for rehearing en banc. The
rule continues, therefore, to provide that a court is not obligated to vote on such petitions. It is necessary,
however, that each courtfdevelop a procedure for disposing of such petitions because they will suspend the
finality of the court's judgment and toll the time for filing a petition for certiorari.

Former subdivision (b) contained language directing the clerk to distribute a "suggestion" to certain judges

and indicating which judges mnay call for a vote. New subdivision (f) does not address those issues because they
deal with internal court procedures.
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z-' Rule 36. Entry of judgments Rule 36. Entry of Judgment; Notice

The notation of a judgment in the docket (a) Entry. A judgment is entered when it is noted
constitutes entry of the judgment. The clerk shall on the docket. The clerk must prepare, sign, and
prepare, sign and enter the judgment following enter the judgment:
receipt of the opinion of the court unless the opinion
directs settlement of the form of the judgment, in (1) after receiving the court's opinion-but if
which event the clerk shall prepare, sign and enter the settlement of the judgment's form is
judgment following final settlement by the court. If a required, after final settlement; or
judgment is rendered without an opinion, the clerk
shall prepare, sign and enter the judgment following (2) if a judgment is rendered without an
instruction from the court. The clerk shall, on the opinion, as the court instructs.
date judgment is entered, mail toi all parties a copy of
the opinion, if any, or of the judgment if no opinion (b) Notice. On the date when judgment is entered,
was written, and notice of the date of entry of the the clerk must mail to all parties a copy of the
judgment. opinion - or the judgment, if no opinion was

written - and a notice of the date when the
judgment was entered.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 37. Interest on judgments Rule 37. Interest on Judgment

Unless otherwise provided by law, if a judgment (a) When the Court Affirms. Unless the law
for money in a civil case is affirmed, whatever provides otherwise, if a money judgment in a
interest is allowed by law shall be payable from the civil case is affirmed, whatever interest is
date the judgment was entered in the district court. If allowed by law is payable from the date when
a judgmentis modified For reversed with a direction the district court's judgment was entered.
that a judgment for money'be entered in the district
court, the mandate shall contain instructions with (b) When the Court Reverses.,If the court
respect to allowance of interest. modifies or reverses a judgment witha direction

that 'a money judgment be entered jin, the district
court;' the mandate must contain instructions,
about the allowance of interesti ,

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 38. Damages and Costs for Frivolous Rule 38. Frivolous Appeal -Damages
Appeals and Costs

If a court of appeals determines that an appeal is If a court of appeals determines that an appeal is
frivolous, it may, after a separately 'filed motion or frivolous, it may, after a separately filed motion or
notice from the court and reasonable opportunity to notice from the court and reasonable opportunity to
respond, award just damages and single or double respond, award just damages and single or double
costs to the appellee. costs to the appellee.

Committee Note

Only the caption of this rule has been amended. The changes are intendedlto be stylistic only.

Rule 39. Costs Rule 39. Costs

(a) To whom allowed. - Except as otherwise (a) Against Whom Assessed. The following rules
provided by law, if an appeal is dismissed, costs shall apply unless the law provides or the court orders
be taxed against the-appellant unless otherwise otherwise,:
agreed by the parties or ordered by the court; if a
judgment is affirmed, costs shall be taxed against the (1) if an appeal is dismissed, costs are taxed.
appellant unless otherwise ordered; if a judgment is against the appellant, unless the parties
reversed, costs shall be taxed against-the appellee agree otherwise;
unless otherwise ordered; if a judgment is affirmed or'
reversed in part, or is vacated, costs shall be allowed (2) if a judgment is affirmed, costs are taxed
only as ordered by the court. against the appellant;

(3) if a judgment is reversed, costs are taxed
against the appellee;

(4) if a judgment is affirmed in part, reversed in
part, modified, or vacated, costs are taxed
only as the court orders.

(b) Costs for and against the United States. -In (b) Costs For and Against the United States.
cases involving the United States or an agency or Costs for or against the United States, its agency,
officer thereof, if an award of costs against the or officer will be assessed under Rule 39(a) only
United States is authorized by law, costs shall be if authorized by law.
awarded in accordance with the provisions of
subdivision (a); otherwise, costs shall not be awarded
for or against the United States.

KPJ
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(c) Costs of briefs, appendices, and copies of (c) Costs of Copies. Each court of appeals must, by [

records. - By local rule the court of appeals shall fix local rule, fix the maximum rate for taxing the
the maximum rate at which the cost of printing or cost of producing necessary copies of a brief or
otherwise producing necessary copies of briefs, appendix, or copies of records authorized by
appendices, and copies of records authorized by Rule Rule 30(f). The rate must not exceed that
|30(f) shall be taxable. Such rate shall not be higher so generally charged for such work in the area
than that generally charged for such work in the area where the clerk's office is located and should

where the clerk's office is located and shall encourage encourage economical methods of copying.
the use of economical methods of printing and
copying. I

(d) Bill of costs;,objections; costs to be inserted in (d) Bill of Costs: Objections; Insertion in
mandate or added later. - A party who desires such Mandate.
rosts to be taxed shall state them in an itemized and
verified bill of costs which the party Ishail file with (1) A party who wants costs taxed must -
the clerk, with proof of service, within 14 days after within 14 days after entry ofjudgment -
the entry of judgment. Objections to the bill of costs file with the circuit clerk, with proof of
must be filed within 10 days of service on the party service, an itemized and verified bill of
against whom costs are to be taxed unless the time is costs.
extended by the court. The clerk shal prepare and
certify an itemized statement of costs taxed in the (2) Objections must be filed within 10 days
court of appeals for insertion in the maxdate, but the after service of the bill of costs, unless the
issuance of the mandate shall not be delayed for court extends the time.
taxation of costs and ,jf the mandate has been issued
before final determinationl of costs, the, statement, or (3) The clerk must prepare and certify an
any amendment thereof, shall be added XI itemized statement of costs for insertion in
mandate upon request by the clerk of the court of the mandate, but issuance of the mandate
appeals to the clerk of thedistrict court, must not be delayed for taxing costs. If the

mandate issues before costs are finally
determined, the district clerk must - upon
the circuit clerk's request - add the
statement of costs, or any amendment of it,
to the mandate.
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(e) Costs on appeal taxable in the district courts.- (e) Costs on Appeal Taxable in the District
Costs incurred in the preparation and transmission of Court. The following costs on appeal are
the record, the cost of the reporter's transcript, if taxable in the district court for the benefit of the
necessary for the determination of the appeal, the party entitled to costs under this rule:
premiums paid for cost of supersedeas bonds or other
bonds to preserve rights pending appeal, and the fee (1) the preparation and transmission of the
for filing the notice of appeal shall be taxed in the record;l
district court as costs of the appeal in favor of the
party entitled to costs under this rule. (2) the reporter's transcript, if needed to

determine the appeal;

(3) premiums paid for a supersedeas bond or
other bond to preserve rights pending
appeal; and

(4) the fee for filing the notice of appeal.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only. All
references to the cost of "printing" have been deleted from subdivision (c) because commercial printing is so
rarely used for preparation of documents filed with a court of appeals.
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Rule 40. Petition for Rehearing Rule 40. Petition for Panel Rehearing

(a) Time for Filing; Content; Answer; Action by (a) Time to File; Contents; Answer; Action by the
Court if Granted. - A petition for rehearing may be Court if Granted.
filed within 14 days after entry of judgment unless
the time is shortened or enlarged by order or, by local (1) Time. Unless the time is shortened or
rule. However, in all civil cases in which the United extended by order or local rule, a petition
States or an agency or officer, thereof is a party, the for panel rehearing may be filed within 14
time within which any, party may seek rehearing shall days after enty ofjudgment. ,But in a civil
be 45 days after entry of judgment unless the time is case, if the United States or its officer or
shortened or enlarged by order. The petition must agency is a party, the time within which any
state with particularity the points of law or fact which party may seek rehearing is 45 days after
in the opinion of the petitioner the court has& entry of judgment, unless an order shortens
overlooked or misapprehended and musts Contain or extends the time.
such argument in support of the petition as the
petitioner desires to present. Qral argument in (2) Contents. The petition must state with
support of the petition will not be permitted. l particularity each point of law or fact that

the petitioner believes the court has
overlooked or misapprehended and must
argue in support of the petition. Oral
argument is not permitted.

No answer to a petition for rehearing will be (3) Answer. Unless the court requests, no
received unless requested by the court, but a answer to a petition for panel rehearing is
petition for rehearing will ordinarily not be granted permitted. But ordinarily rehearing will
in the absence of such a request. If a petition for not be granted in the absence of such a
rehearing is granted, the court may make a final request.
disposition of the cause without reargument or may
restore it to the calendar for reargument or (4) Action by the Court. If a petition for
resubmission or may make such other orders as are panel rehearing is granted, the court may
deemed appropriate under the circumstances of the do any of the following:
particular case.

(A) make a final disposition of the case
without reargument;

(B) restore the case to the calendar for
reargument or resubmission; or

(C) issue any other appropriate order.
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v/ (b) Form of petition; length. -The petition shall (b) Form of Petition; Length. The petition must
be in a form prescribed by Rule 32(a), and copies comply in form with Rule 32. Copies must be
shall be served and filed as prescribed by Rule 31(b) served and filed as Rule 31 prescribes. Unless
for the service and filing of briefs. Except by the court permits or a local rule provides
permission of the court, or as specified by local rule otherwise, a petition for panel rehearing must not
of the court of appeals, a petition for rehearing shall exceed 15 pages.
not exceed 15 pages.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 41. Issuance of Mandate; Stay of Mandate Rule 41. Mandate: Contents; Issuance
and Effective Date; Stay

(a) Date of Issuance'. - The mandate of the court (a) Contents. Unless"the court directs that a
must issue 7 days after the expiration of the time for formal mandate issue, the mandate consists of a
filing a petition for rehearing unless such a petition certified copy of the judgment, a copy of the'

!7 ,is filed or the time is shortened or enlarged by court's opinion, if any, and any direction about
order. A certified copy of the judgment and a copy costs.
of the opinion of 'the court, if any, and any direction
as to costs shall constitute the mandate, unless the (b) When Issued. The court's mandate must issue
court directs that a formal mandate issue. The 7 days after the time to file a petition for
timely filing: of a petition for rehearing will stay the rehearing expires, or 7 days after entry of an
mandate until disposition of the petition unless order denying a timely petition for panel
otherwise ordered by the court. If the petition is rehearing, rehearing en banc, or motion for stay
denied, the mandate must issue 7 days after entry of of mandate, whichever is later. The court may
the order denying the petition 'unless the time is shorten or extend the time.
shortened or enlarged by order.

(c) Effective Date. The mandate is effective when
issued.
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(b) Stay of Mandate Pending Petition for (d) Staying the Mandate., A /
Certiorari. - A party who files a motion requesting
a stay of mandate pending petition to'the Supreme (1) On Petition for Rehearing or Motion.

Court for a writ of certiorari must file, at the same The timely filing of a petition for panel

time, proof of service on all other parties. The rehearing, petition-for rehearing en banc,

motion must show that a petition for certiorari or motion for stay of mandate, stays the

would present a substantial question andthat there is mandate until disposition of the petitioner

good cause for a stay. The stay cannot exceed"30 motion, unless the court orders otherwise.

days unless the period is extended for cause shown,
or unless during the period of the stay, a notice (2) Pending Petition for Certiorari.
from the clerlk of the Supreme Court is filed
shoWing that the pay wh' hs obtained the stay has (A) A party may move to stay the mandate
filed`a petition for th ,X, in which case the stay pending the filing, of a petition for a

will continue until finl disposition by the Supreme writ of certiorari in the Supreme
Court, The court of appeals must issue the mandate Court. The motion must be served on

iimmediatly when a copy of a Supreme Court order all parties and must show that the

denying t petition for writ, of certiorari is filed. certiorari petition would present a

The courmay ,equire a 'lbo'ond' olr, bther security as a substantial question and that there is

condition[to the grant or continuance of a4stay of the good cause for a stay.
mandate.,

(B) The stay mustnot exceed 90 days,
unless the period is extended for good
cause or unless the party who obtained
the stay files a petition for the writ and
so notifies the circuit clerk in writing
within the period of the stay. In that
case, the stay continues until the
Supreme Court's final disposition.

(C) The court may require a bond or other
security as a condition to granting or
continuing a stay of the mandate.

(D) The court of appeals must issue the
mandate immediately when a copy of a
Supreme Court order denying the
petition for writ of certiorari is filed.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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( Several substantive changes are made in this rule, however.

Subdivision (b). The existing rule provides that the mandate issues 7 days after the time to file a petition
for panel rehearing expires unless such a petition is timely filed. If the petition is denied, the mandate issues
7 days after entry of the order denying the petition. Those provisions are retained but the amendments further
provide that if a timely petition for rehearing en banc or motion for stay of mandate is filed, the mandate does
not issue until 7 days after entry of an order denying the last of all such requests. If a petition for rehearing or
a petition for rehearing en banc is granted, the court enters a new judgment after the rehearing and the mandate
issues within the normal time after entry of that judgment.

Subdivision (c). Subdivision (c) is new. It provides that the mandate is effective when the court issues it.
A court of appeals' judgment or order is not final until issuance of the mandate; at that time the parties'
obligations become fixed. This amendment is intended to make it clear that the mandate is effective upon
issuance and that its effectiveness is not delayed until receipt of the mandate by the trial court or agency, or until
the trial court or agency acts upon it. This amendment is consistent with the current understanding. Unless the
court orders that the mandate issue earlier than provided in the rule, the parties can easily calculate the
anticipated date of issuance and verify issuance with the clerk's office. In those instances in which the court
orders earlier issuance of the mandate, the entry of the order on-the docket alerts the parties to that fact.,

Subdivision (d). Amended paragraph (1) provides that the filing of a petition for panel rehearing, a petition
for rehearing en banc or a motion for a stay of mandate pending petition to the Supreme Court for as writ of
certiorari stays the issuance of the mandate until the court disposes of the petition or motion. The provision that

(7 1a petition for rehearing en banc stays the mandate is a companion to the amendment of Rule 35 that deletes the-
K language stating that a request for a rehearing en banc does notfaffect [the finality of the judgment or stay; the

issuance of the mandate. The Committee's objective is to treat a request for a rehearing en banc like a petition
for panel rehearing so that a request for a rehearing en banc will suspend the finality of the court of appeals'
judgment and delay the running of the period for filing a petition for writ of certiorari. Because the filing of
a petition for rehearing en banc will stay the mandate, a court of appeals will need to take final action on the
petition but the procedure for doing so is left to local practice.

Paragraph (1) also provides that the filing of a motion for a stay of mandate pending petition to the Supreme
Court for a writ of certiorari stays the mandate until the court disposes of the motion. If the court denies the
motion, the court must issue the mandate 7 days after entering the order denying the motion. If the court grants
the motion, the mandate is stayed according to the terms of the order granting the stay. Delaying issuance of
the mandate eliminates the need to recall the mandate if the motion for a stay is granted. If, however, the court
believes that it would be inappropriate to delay issuance of the mandate until disposition of the motion for a
stay, the court may order that the mandate issue immediately.

Paragraph (2). The amendment changes the maximum period for a stay of mandate, absent the court of
appeals granting an extension for cause, to 90 days. The presumptive 30-day period was adopted when a party
had to file a petition for a writ of certiorari in criminal cases within 30 days after entry ofjudgment. Supreme
Court Rule 13.1 now provides that a party has 90 days after entry of judgment by a court of appeals to file a
petition for a writ of certiorari whether the case is civil or criminal.

The amendment does not require a court of appeals to grant a stay of mandate that is coextensive with the
period granted for filing a petition for a writ of certiorari. The granting of a stay and the length of the stay
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remain within the discretion of the court of appeals. The amendment means only that a 90-day stay may be
granted without a need to show cause for a stay longer than 30 days.

Subparagraph (C) is not new; it has been moved from the end of the rule to this position.

Rule 42. Voluntary ,dismissal Rule 42. Voluntary Dismissal

(a) Dismissal in the district court. - If an appeal (a) Dismissal in the District Court. Before an
has not been docketed, the appeal may be dismissed appeal has been docketed by the circuit clerk, the
by the district court upon the' filing in that court of a district court may' dismiss the appeal on the filing
stipulation for dismissal signed by all the parties, or of a stipulation signed by all parties or on the
upon motion and notice by the appellant. appellanlt'smotion with notice to all parties.

(b) Dismissal in the court of Appeals., - If the (b) Dismissal in the Court of Appeals. The circuit,
parties to an appeal or other proceeding shall sign clerk my dismiss a docketed appeal if the
and file with the clerk of tle court of appeals an parties file a signed dismissalagreement
agreement that the proceeding be dismissed, specifying how costs are to be paid and pay any
specifying, the ternms as to payment of costs, and shall fees that are due. But no mandate or other
pay whatever fees dare 0duete clerk shall enter the "processmay issue without a court order: An
case dismissed, but no mandate or other process shall appeal'inay be dismissed on the appellant's
issue withoutan orderofthe court. An appeal may be motion on terms agreed to by'the pies or fixed it
dismissed on motion of the appellant upon such by the court.
terms as mayhbe agreedupon by the parties or fixed
by the court.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 43. Substitution of parties Rule 43. Substitution of Parties

(a) Death of a party. - If a party dies after a notice (a) Death of a Party.
of appeal is filed or while a proceeding is otherwise
pending in the court of appeals, the personal (1) After Notice of Appeal Is Filed. If a party
representative of the deceased party may be dies after a notice of appeal has been filed or
substituted as a party on motion filed by the while a proceeding 'is pending in the court of
representative or by any party with the clerk of the appeals, the decedent's personal
court of appeals. The motion bf a party shall be representative may be substituted as a party
served upon the representative in accordance with the on motion filed with the circuit clerk by the
provisions of Rule 25. If the deceased party has no representative or by any party. A party's
representative, any party may suggest'the death on motion must be served on the representative
the record and proceedings'shall then be had as the in accordance with Rule 25. If the decedent
court of appeals may direct. If a party against whom has no representative, any party may suggest
an appeal may be taken dies after entry of a judgment the death on the record, and the court of
| or order in the district court but before a notice of appeals may then direct appropriate
appeal is filed,- an appellant may proceed -as if death proceedings.
had not occurred. After the notice of appeal is filed
substitution shall be effected in the court of appeals (2) Before Notice of Appeal Is Filed -
in accordance with thi's "subdivision. Potential Appellant. If a party entitled to

appeal dies before filing a notice of appeal,
the decedent's personal representative - or,
if there is no personal representative, the
decedent's attorney of record - may file a
notice of appeal within the time prescribed
by these rules. After the notice of appeal is
'filed, substitution must be in accordance
with Rule 43(a)(1).

If a party entitled to appeal shall die before filing a (3) Before Notice of Appeal Is Filed-
notice of appeal, the notice of appeal may be filed Potential Appellee. If a party against
by that party's personal representative, or, if there whom an appeal may be taken dies after
is no personal representative by that party's attorney entry of a judgment or order in the district
of record within the time prescribed by these rules. court, but before a notice of appeal is filed,
After the notice of appeal is filed substitution shall an appellant may proceed as if the death
be effected in the court of appeals in accordance had not occurred. After the notice of
with this subdivision. appeal is filed, substitution must be in

accordance with Rule 43(a)(1).

Page 128 Rules App. A-257



(b) Substitution for other causes. - If substitution (b) Substitution for a Reason Other Than Death.
of a party in the court of appeals is necessary for any If a party needs to be substituted for any reason
reason other than death, substitution shall be effected other than death, the procedure prescribed in
in accordance with the procedure prescribed in Rule 43(a) applies.
subdivision (a).

(c) Public officers; death or separation from (c) Public Officer: Identification; Substitution.
office. - (1) When a public officer is a party to an
appeal or other proceeding in the court of appeals in (1) Identification of Party., A public officer
an official capacity and during its pendency dies, who, is a;party to an appeal or other
resigns orotherwise ceases to hold office, the action 'proceeding in an official capacity ,may be
does not abate and the public officer's successor is described as a party by the public officer's
automatically substituted as a party. Proceedings official title rather than by hame. But the
followingtthe substitution shall be in the name of the cout malyrequirefthe public officer's name
substituted party, but any misnomer not affecting the tob tladded.
substantial rights of the parties shall be disregarded .
An order of substitution may be entered at any time, (2) Automatic Substitution of Officeholder.
but the omission to enter such an order shall not When a public officer who is a party to an
affect the substitution. appeal or other proceeding in an official

(2) When a public officer is a party to an appeal or capacit dies, resigns, or otherwise ceases to
other proceeding' in an official capacity that public hold office, the action doesmnot abate. The,
officer may be described as a party by the public public officer's successor is automatically
officer's official title rather than by name; but the substituted as a party. Proceedings
court may require the public officer's name to be following the substitution are to be in the
added. ' . name of the substituted party, but any

misnomer that does not affect the substantiall
rights of the parties may be disregarded. An
order of substitution may be entered at any
time, but failure to enter an order does not
affect the substitution.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style

, and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 44. Cases involving constitutional questions Rule 44. Case Involving a
where United States is not a party Constitutional Question When

the United States Is Not a
Party

It shall be the duty of a party who draws in If a party questions the constitutionality of an Act
question the constitutionality of any Act of Congress of Congress in a proceeding'in which the United
in any proceeding in a court of appeals to which the States or its agency, officer, or employee is not
United States, or any agency thereof, or any officer or a party in an official capacity, the questioning party
employee thereof, as such officer or employee, is not must give written notice to the circuit clerk
a party, upon the filing of the record, or as soon immediately upon'the filing of the record or as soon
thereafter as the question is raised in the court of as the question is raised in the court of appeals. The
appeals, to give immediate notice in writing to the clerk must then certify that fact to the Attorney
court of the existence of said question. The clerk General.
shall thereupon certify such fact to the Attorney
General.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 45. Duties of clerks Rule 45. Clerk's Duties

(a) General provisions. - The clerk of a court of (a) General Provisions.
appeals shall take the oath and give the bond required
by law. Neither the clerk nor any deputy clerk shall (1) Qualifications. The circuit clerk must take

practice as an attorney or counselor in any court the oath and post any bond required by law.

while continuing in office.' The court of, appeals shall Neither the clerk nor any deputy clerk may

be deemed always open for the purpose of filing any practice as an attorney or counselor in any

proper paper, of issuing and returning process and of court while in office.
making motions and orders. The office of the clerk 3

with the clerk or , depuiy in attendance shiall be open (2) When Court Is Open. The court of

during 'usinesshouirs on all days except Saturdays, appeals is always open for filing any paper,

Sundays, and legal 1holid ,ys; but a courtfmay proyide issuing and returning process, making a
by local rule; or der that te office of its' clerk shall motion, and entering an order. The clerk's

be open for specified hours on Saturdays or on office with the clerk or a deputy in

particular legal holidays other than New Year's Day, attendance must be open during business
Birthday of MaartinalLutherjKingw,Jr., Washington's hours on all days except Saturdays,
Birthday, Memorial Day, Independence Day, Labor Sundays, and legal holidays. A court may
Day, Columbus Day, Veterans Day, Thanksgiving provide by local rule or by order that the
Day, and Christmas Day. clerk's office be open for specified hours on

,j ,1 ,,[, P < 1 ,tvl 'a p qSaturdays or on legal holidays other than
, I' 1,l 1,.!llll [ 11 r.4 1l~l.Up i 1 , ,, New Year's Day, Martin Luther King, Jr.'s

Birthday, Presidents' Day, Memorial Day,
Independence Day, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving Day, and
Christmas Day.
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(b) The docket; calendar; other records required. -(b) Records.
The clerk shall maintain a docket in such form as
may be prescribed by the Director of the (1) The Docket. The circuit clerk must
Administrative Office of the United States Courts. maintain a docket and an index of all
The clerk shall enter a record of all papers filed with 'docketed cases in the manner prescribed by
the clerk and all process, orders and judgments. An the Director of the Administrative Office of
index of cases contained in the docket shall be the United States Courts. The clerk must
maintained as prescribed by the Director of the record all papers filed with the clerk and all
Administrative Office of the United States Courts. process, orders, and judgments.

The clerk shall prepare, under the direction of the
court, a calendar of cases awaiting argument. In (2) Calendar. Under the court's direction, the
placing cases on the calendar for argument, the clerk clerk must prepare a calendar of cases
shall give preference to appeals in criminal cases and awaiting argument. In placing cases on the
'to appeals and other proceedings entitled to calendar for argument, the clerk must give
i preference by law. preference to appeals in criminal cases and

The clerk shall keep such other books and records toother proceedings and appeals entitled to
as may 'be required from time to time by the Director preference by law.
of the Administrative Office of the United States
Courts with the approval of the Judicial Conference (3) Other Records. The clerk must keep other
of the United States, or as. may be required by the books and records required by the Director
court. of the Administrative Office of the United

States Courts, with'the approval of the
Judicial Conference of the United States, or
by the court.

(c) Notice of orders or judgments. -Immediately (c) Notice of an Order or Judgment. Upon the
upon the entry of an order or judgment the clerk shall entry of an order or judgment, the circuit clerk
serve a notice of entry by mail upon each party to the must immediately serve by mail a notice of entry
proceeding together with a copy of any opinion on each party to the proceeding, with a copy of
respecting the order or judgment, and shall make a any opinion, and must note the mailing on the
note in the docket of the mailing. Service on a party docket. Service on a party represented by
represented by counsel shall be made on counsel. counsel must be m ade on counsel.

(d) Custody of records and papers. - The clerk (d) Custody of Records and Papers. The circuit
shall have custody of the records and papers of the clerk has custody' of the court's records and
court. The clerk shall not permit any original record papers. Unless the court orders or instructs
or paper to be taken from the clerk's custody except otherwise, the clerk must not permit an original
as authorized by the orders or instructions of the record or paper to be taken from the clerk's
court. Original papers transmitted as the record on office. Upon disposition of the case, original
appeal or review shall upon disposition of the case be papers constituting the record on appeal or
returned to the court or agency from which they were review must be returned to the court or agency
received. The clerk shall preserve copies of briefs from which they were received. The clerk must
and appendices and other printed papers filed. preserve a copy of any brief, appendix, or other

paper that has been filed.

CP
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 46. Attorneys Rule 46. Attorneys

(a) Admission to the bar of a court of appeals; (a) Admission lto the Bar.
eligibility; procedure for admission. - An attorney
who has been admitted to practice before the (1) Eligibility. An attorney is eligible for

Supreme Court of the United States, or the highest Si admission to the bar of a court of appeals if
court of a state ,h or another United States court of that attorney is of good moral and

appeals, or a United States district court (including professional character and is admitted to

the district courts for the Canal Zone, Guam and the practice before the Supreme Court of the
Virgin Islands), and who is of good moral and United States, the highest court of a'state,
professional character, is eligible for admission to the i another United States court of appeals, or a
bar of a court of appeals.' United States district court (including the

An applicant shall file with the clerk of the court of district courts for Guam, the Northern

appeals, on a form approved by the court and Mariana Islands, and the Virgin Islands).
furnished by the clerk an application for admission
containing the applicant's personal statement showing
eligibility for membership. At the foot of the
application the applicant shall take and subscribe to
the following oath or affirmation:

! I, ______________Fdo solemnly swear (or
affirm) that I will demean myself as an attorney
and counselor of this court, tprightly and
accoidig to law; and that I will support the
Constfi~tioni of the United States.

Thereafter, updsn written or oral motion of a
member of the bar of the court, the court will act
upon the application. An applicant may be admitted
by oral motion in open court, but it is not necessary
that the applicantlappear before the court for the
purpose of being admitted, unless the court shall
otherwise order. An applicant shall upon admission
pay to the clerk the fee prescribed by rule or order of
the court,
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(2) Application. An applicant must file an
application for admission, on a form
approved by the court that contains the
applicant's personal statement showing
eligibility for membership. The applicant
must subscribe to the following oath or
affirmation:

_I, _ , do solemnly swear
[or affirm] that I will conduct
myself as an attorney and
counselor of this court,
uprightly and according to
law; and that I will support
the Constitution of the United
States."

(3) Admission Procedures. On written or
oral motion of a member of the court's bar,
the court will act-on the application. An
applicant may be admitted by oral motion
in open court. But, unless the court orders
otherwise, an applicant need not appear
before the court to be admitted. Upon
admission, an applicant must pay the clerk
the fee prescribed by local rule or court
order.
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(b) Suspension or disbarment. - When it is shown (b) Suspension or Disbarment.
to the court that any member of its bar has been
suspended or disbarred from practice in any other (1) Standard. A member of the court's bar is

court of record, or has been guilty of conduct subject to suspension or disbarment by the

unbecoming a member of the bar of thecourt, the court if the member:
member will be subject to suspension or disbarment
by the court. The member shall be afforded an (A) has been suspended or disbarred from

opportunity to show good cause, within such time as practice in any other court; or

the court shall prescribe, why the member should not
be suspended or disbarred. ,Upon the member's (B) is guilty of conduct unbecoming a
response to the rule to show cause, Land after hearing, member of the court's bar.
if requested, or upon expiration of the time
prescribed for a response if no response is made, the (2) Procedure. The member must be given an

court shall enter an appropriate order. opportunity to show good cause, within the
time prescribed by the court, why the
member should not be suspended or
disbarred.

(3) Order. The court must enter an appropriate
order after the member responds and a
hearing is held, if requested, or after the
time prescribed for a response expires, if no
response is made.

(c) Disciplinary power of the court over (c) Discipline. A court of appeals may discipline an

attorneys. - A court of appeals may, after reasonable attorney who practices before it for conduct
notice and an opportunity to show cause to the unbecoming a member of the bar or for failure to

contrary, and after hearing, if requested, take any comply with any court rule. First, however, the

appropriate disciplinary action against any attorney court must afford the attorney reasonable notice,

who practices before it for conduct unbecoming a an opportunity to show cause to the contrary,
member of the bar or for failure to comply with these and, if requested, a hearing.
rules or any rule of the court.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 47. Rules of a Court of Appeals Rule 47. Local Rules by Courts of
Appeals

(a) Local Rules. (a) Local Rules.

(1) Each court of appeals acting by a majority of (1) Each court of appeals acting by a majority
its judges in regular active service may, after giving of its judges in regular active service may,
appropriate public notice and opportunity for after giving appropriate public notice and
comment, make and amend rules governing its opportunity for comment, make and amend
practice. A generally applicable direction to a party rules governing its practice. A generally
or a lawyer regarding practice before a court shall applicable direction to parties or lawyers
be in a local rule rather than an internal operating regarding practice before a court must be
procedure or standing order. A local rule shall be in a local rule rather than an internal
consistent with - but not duplicative of -Acts of operating procedure or standing order. A
Congress and rules adopted under 28 U.S.C. § 2072 local rule must be consistent with - but not
and shall conform to any uniform numbering system duplicative 'f- Acts of Congress and
prescribed by the Judicial Conference of the United rules adopted under 28 U.S.C. § 2072'and
States. The clerk of each court of appeals shall send must conform to any unifornm numbering
the Administrative Office of the United States system prescribed by the Judicial
Courts a copy of each local rule and internal Conference of the United States. Each
operating procedure when it is promulgated or circuit clerk must send the'Administrative
amended. Office off United States Courts a copy

of each local rule and internal operating
(2) A local rule imposing a requirement of form procedure when it is promulgated or

shall not be enforced in a manner that causes a party amended.-
to lose rights because of a nonwillful failure to
comply with the requirement. (2) A local rule imposing a requirement of

form must not be enforced in a manner that
(b) Procedure When There Is No Controlling causes a party to lose rights because of a

Law. - A court of appeals may regulate practice in nonwillful failure to comply with the
a particular case in any manner consistent with requirement.
federal law, these rules, and local rules of the
circuit. No sanction or other disadvantage may be (b) Procedure When There Is No Controlling
imposed for noncompliance with any requirement Law. A court of appeals may regulate practice
not in federal law, federal rules, or the local circuit in a particular case in any manner consistent
rules unless the alleged violator has been furnished with federal law, these rules, and local rules of
in the particular case with actual notice of the the circuit. No sanction or other disadvantage
requirement. may be imposed for noncompliance with any

requirement not in federal law, federal rules, or
the local circuit rules unless the alleged violator
has been furnished in the particular case with
actual notice of the requirement.

Page 136 Rules App A-265



Committee Note (

The language of the rule is amended to make the rule more easily understood. In addition to changes made

to improve the understanding, the Advisory Committee has changed language to make style and terminology

consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 48. Masters. Rule 48. . Masters

A court of appeals may appoint a special master to (a) Appointment; Powers. A court of appeals may

hold hearings, if necessary, and to make ' appoint a special master to hold hearings, if
recommendations as to factual findings and necessary, and to recommend factual findings
disposition in matters ancillary to proceedings in the and disposition in matters ancillary to
court. Unless the order, referring a matter to a master proceedings in the court. Unless the order
specifies or limits the master's powers, a master shall referring a matter to a master specifies or limits

have power to regulate all proceedings in every the master's powers, those powers include, but
hearing before the master and to do all acts"and take are not limited to, the following:
all measures necessary or proper for the efficient
performance of thp master's'duties under the order (1) regulating all aspects of a hearing;
including, but not limited to, requiring the production
of evidence upon all matters embraced in the (2) taking all appropriate action for the efficient

reference and putting witnesses and parties on oath performance of the master's duties under the

and examining thefm. If the master is not a judge or order;
court employee, the 'court shall determine the masters
compensation and whether the cost will be charged to (3) requiring the production of evidence on all

any of the parties. matters embraced in the reference; and

(4) administering oaths and examining
witnesses and parties.

(b) Compensation. If the master is not a judge or
court employee, the court must determine the
master's compensation and whether the cost is to
be' charged to any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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'APPENDIX OF FORMS
Form 1. Notice of Appeal to a Court of Appeals From a Judgment

or Order of a District Court

United States District Court for the
District of

File Number__

A.B., Plaintiff
v. Notice of Appeal

C.D., Defendant j
Notice is hereby given that (here name all parties taking

the appeal) , (plaintiffs) (defendants) in the above named
case,* hereby appeal to the United States Court of Appeals for the
',__ Circuit (from the final judgment) (from an order (describing
it)) entered'in this action on the _ day of , 19

(S)
Attorney for
Address:_

* See Rule 3(c) for permissible ways of identifying appellants.
(As amended Apr. 22, 1993, eff. Dec. 1, 1993.)

NOTE: This form was not reviewed. No changes have been made.
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Form 2. Notice of Appeal to a Court of Appeals From a Decision of
the United States Tax Court

UNITED STATES TAX COURT
Washington, D.C.

A.B., Petitioner
v. ~~~~Docket No.

Commissioner of Internal Revenue,
Respondent

Notice of Appeal
Notice is hereby given that _ (here name all parties taking

the appeal) *___ hereby appeal to the United States Court of Ap-
peals for the Circuit from (that part of) the decision of this
court entered in the above captioned proceeding on the
day of , 19_- (relating to ).

(s)
Counsel for

Address:.
* See Rule 3(c) for permissible ways of identifying appellants.

(As amended Apr. 22, 1993, eff. Dec. 1, 1993.)

NOTE: This form was not reviewed. No changes have been made.
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Form S. Petition for Review of Order of an Agency, Board, Commis-
sion or Officer

United States Court of Appeals for the Circuit

A.B., Petitioner
v. P etition for Review

XYZ Commission, Respondent P

(here name all parties bringing the petition)_* hereby
petition the court for review of the Order of the XYZ Commission
(describe the order) entered on _______ 1

(s)_____________
Attorney for Petitioners

Address:_

* See Rule 15.

(As amended Apr. 22, 1993, eff. Dec. 1, 1993.)

NOTE: This form was not reviewed. No changes have been made.
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Form 4

Affidavit Accompanying Motion for
Permission to Appeal In Forma Pauperis

United States District Court for the District of_ _

A.B, Plaintiff

v. Case No.

C.D., Defendant

Affidavit in Support of Motion Instructions

I swear or affirm under penalty of perjury that, because of Complete all questions in this application and then sign it.
my poverty, I cannot prepay the docket fees of my appeal Do not leave any blanks: if the answer to a question is "0,"
or post a bond for them. I believe I am entitled to redress. I "none," or "not applicable (N/A)," write in that response. If
swear or affirm under penalty of perjury under United you need more space to answer a question or to explain your
States laws that my answers on this form are true and answer, attach a separate sheet of paper identified with your
correct. (28 U.S.C. § 1746; 18 U.S.C § 1621.) name, your case's docket number, and the question number.

Signed: Date:

My issues on appeal are:

1. For both you and your spouse estimate the average amount of money received from each of the following sources
during the past 12 months. Adjust any amount that was received weekly, biweekly, quarterly, semiannually, or
annually to show the monthly rate. Use gross amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during the Amount expected next month
past 12 months

You Spouse You Spouse

Employment $_ $ $ $

Self-employment $ $ $ $_

Income from real property $ $ $ $

(such as rental income)

Interest and dividends $ $ $ $

Gifts $ $ $ $

Alimony $ $ $ $

Child support $ $ $ $

Retirement (such as social security, $ $ $ $

pensions, annuities, insurance)

Disability (such as social security, $ $ $ $_

insurance payments)

Unemployment payments $ $ $ $

Public-assistance (such as welfare) $ $ $ $_

Other (specify): $ $_ $

Total monthly income: $ $ -
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2. List your employment history for the past two years, most recent employer first. (Gross monthly pay is before taxes
or other deductions.)

Employer Address Dates of employment Gross monthly pay

3. List your spouse's employment history for the past two years, most recent employer first. (Gross monthly pay is
before taxes or otherdeductions.)

Employer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? $
Below, state any money you or your spouse have in bank accounts or in any other financial institution.

Financial institution Type of account Amount you have Amount your spouse has

_____ _____ $__ $__

_____ _____ $__ $__

If you are a prisoner seeking to appeal a judgment in a civil action or proceeding, you must attach a
statement certified by the appropriate institutional officer showing all receipts, expenditures, and balances
during the last six months in your institutional accounts. If you have multiple accounts, perhaps because you
have been in multiple institutions, attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordinary household
furnishings.

Home (Value) Other real estate (Value) Motor vehicle #1 (Value)

Make & year:

Model:

Registration #:

Motor vehicle #2 (Value) Other assets (Value) Other assets (Value)

Make & year:

Model:

Registration #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money
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7. State the persons who rely on you or your spouse for support.

Name Relationship Age

8. Estimate the average monthly expenses of you and your family. Show separately the amounts paid by your spouse.
Adjust any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate.

You Your Spouse

Rent or home-mortgage payment (include lot rented $ $

for mobile home)
Are real-estate taxes included? OYes ONo
Is property insurance included? OYes INo

Utilities (electricity, heating fuel, water, sewer, and $ $

telephone)

Home maintenance (repairs and upkeep) $ = $

Food

Clothing

Laundry and dry-cleaning
$__ $-_

Medical and dental expenses

Transportation (not including motor vehicle payments) $ $

Recreation, entertainment, newspapers, magazines, etc. = $_ _

Insurance (not deducted from wages or included in $ $

mortgage payments)

Homeowner's or renter's

Life

Health

Motor Vehicle ^ . _

Other:

Taxes (not deducted from wages or included in $ $

mortgage payments) (specify):

Installment payments

Motor Vehicle $

Credit card (name): $ $ =

Department store (name):

Other:

Alimony, maintenance, and support paid to others $ $

Regular expenses for operation of business, profession, $
or farm (attach detailed statement)

Other (specify): $ $

$_CTotal monthly expenses:
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9. Do you expect any major changes to your monthly income or expenses or in your assets or liabilities during the next
12 months?

OYes ONo If yes, describe on an attached sheet.

10. Have you paid - or will you be paying - an attorney any moneyfor services in connection with this case,
including the completion ofthisform? OYes ONo

If yes, how much? $

If yes, state the attorney's name, address, and telephone number:

11. Have you paid-or wil you be paying-anyone other than an attorney (such as a paralegal or a typist) any
moneyfor services in connection with this case, including the completion of thisform?
OYes ONo

If yes, how much? $

If yes, state the person's name, address, and telephone number-

12. Provide any other information that will help explain why you cannot pay the docketfeesfor your appeal.

13. State the address of your legal residence.

Your daytime phone number: (2

Your age:. Your years of schooling:

Your social-security number:
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Form 5. Notice of Appeal to a Court of Appeals from a Judgment
or Order of a District Court or a Bankruptcy Appellate Panel

United States District Court for the _
District of

In re

Debtor

Plaintiff File No.
V.

Defendant

Notice of Appeal to United States Court of Appeals for the
Circuit

, the plaintiff [or defendant or other party] ap-
peals to the United States Court of Appeals for the
Circuit from the final judgment [or order or decree] of the district
court for the district of [or - bankruptcy appellate
panel of the circuit], entered in this case on

, 19_ [here describe the judgment, order, or decree]

The parties to the judgment [or order or decree] appealed from
and the names and addresses of their respective attorneys are as
follows:

Dated
Signed__

Attorney for Appellant
Address:

(As added Apr. 25, 1989, eff. Dec. 1, 1989.)

NOTE: This form was not reviewed. No changes have been made.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F- 18 (Appendix B)
OF THE Rules

JUDICIAL CONFERENCE OFTHE UNITED STATES September 1997
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGANPETER G. McCABE APPELLATE RULES
SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

TO: Honorable Alicemarie H. Stotler, Chair D.LOWELLJENSEN
Standing Committee on Rules of Practice CRIMINALRULES

and Procedure FERN M. SMITH
EVIDENCE RULES

FROM: Honorable Adrian G. Duplantier, Chair
Advisory Committee on Bankruptcy Rules

DATE: May 12, 1997

RE: Report of the Advisory Committee on Bankruptcy Rules

Introduction

The Advisory Committee on Bankruptcy Rules met on March 13-
14, 1997, in Charleston, South Carolina. The Committee
considered public comments regarding the proposed amendments to
the Official Bankruptcy Forms that were published in August,
1996, and recommendations of the Advisory Committee's
Subcommittee on Forms regarding those comments. After making
certain revisions, the Committee approved the proposed amendments
for presentation to the Standing Committee for final approval.
The Advisory Committee also approved preliminary drafts of
proposed amendments to 16 Bankruptcy Rules for presentation to
the Standing Committee with a request for publication for comment
by the bench and bar. The proposed amendments to the Official
Bankruptcy Forms * * * * * are discussed in the section of this
report on,"Action Items."

I. Action Items

A. Proposed Amendments to Official Bankruptcy Forms 1. 3.
6. 8. 9. 10. 14. 17. and 18. and Proposed New
Bankruptcy Forms 20A and 20B. Submitted for Approval by
the Standing Committee and Transmittal to the Judicial
Conference.

1. Public Comment.
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New Official Bankruptcy Forms, and related
committee notes, were published for comment by the
bench and bar in August '1996.

The Advisory Committee received letters from 35
commentators. Many of these letters contain
several comments or suggestions and address
several Official Forms (for example, one letter'
contains 26 comments addressing 11 forms). As a
result, nearly 200 comments and suggestions have
been made. The Advisory Committee's Subcommittee
on Forms met in Washington, D.C., on February 28th
to consider and to formulate recommendations to
the Advisory Committee with respect to each
comment. Prior to the meeting, the reporter
prepared and distributed to the subcommittee
summaries of all comments, arranged on a form-by-
form basis. SAs a result of the subcommittee
meeting, the reporter prepared and circulated to
the Advisory Committee a summary of comments and
the. subcommittee's recommendations. These
comments and recommendations were reviewed at the
Advisory Committee meeting on March 13-14, 1997.

2. Materials Included in this Report. To assist the
Standing Committee in reviewing the proposed
amendments to'the Official Bankruptcy Forms, the
following materials are provided with this report:

* * * * *

(b)` A "clean copy" of the forms as they will
appear as amended, including amendments made
after publication, is attached as Exhibit A.

* -*, * ;* *

(e) 'The "Summary of Comments 'and Recommendations
of the Forms Subcommittee" is attached as
Exhibit D. -Comments are listed'and
summarized,-on a form-by-form basis,* followed
by the recommendation of the subcommittee.
This document was circulated and considered
by the Advisory Committee at its March
meeting.

(f) The current Official Bankruptcy Forms that
will be amended are attached as Exhibit E.

* * * * *
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3. Summary of Post-Publication Revisions and Policy
Decisions:

(a) Most of the post-publication revisions relate
to style and formatting of the forms
(margins, type and size of print, location of
information, phrasing of questions and
instructions), and technical corrections
(statutory citations, etc.). Substantive
changes are discussed below.

(b) Several commentators have questioned whether
thebenefits of the proposed changes outweigh
the increased>osts in using the amended
forms. In particular,,Form 9 (Notice of
Bankruptcy Case, Meeting of Creditors, and
Deadlines) 'will be increased from a one-page
document to a two-page document (printed on
one sheet, front and back).

The Advisory Committee considered these
comments and has concluded that the increased
costs are outweighed by the benefits of the
proposed amendments. First, the reason for
increasing the number of pages of Form 9 and
for revising the other forms is to improve
and expand instructions and information for
creditors and other parties in the case. By
making this information more complete and
understandable tothe reader, it is
anticipated that the burdens and costs to the
clerks' offices incurredby answering
numerous inquiries from the public will be
reduced significantly. Second, the only
increased cost resulting from the revisions
to Form 9 in more'than 70 percent of the
bankruptcy cases filed annually will be the
minimal cost of printing the second side of a
single sheet. The increased cost of mailing
a second sheet of paper will be incurred in
only 30 percent of the cases in which the
court prefers to mail both the Form 9 Notice
and a Proof of Claim form (Form 10). These
cases are predominantly chapter 13 cases.
Moreover, in 1992, the Juidiciary imposed a
new $30 administrative fee that must be paid
to the clerk by a debtor commencing a chapter
7 or chapter 1'3 case. This fee is intended
to cover the cost of noticing and is more
than sufficient to cover the cost increases
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resulting from the proposed amendments to the
forms.

(c) Regarding Form 3 (Application to Pay the
Filing Fee in'Installments), several
commentators have questioned whether an
individual debtor should be permitted to pay
thefiling 'fee in installments if he or she
paid a fee to a bankruptcy petition preparer
before the filing of, t'he'petition. The
Advisory Committee believes that payment of a
fee to a non-attorney bankruptcy petition
preparer prior to the commencement of the
case shQuld n'ot disqualify a debtor from
paying the filing fee in installments, but
that thedbaankruptcy_ iition preparer may not
accept any fee postpetition until the filing
f~ee is paidin, full'. This treatment differs
from ,the ruleregar'dingpayment of fees to an
attorney. A debtor may not pay the filing
fee in installments if he or she paid a fee
to an attorney before the case, and may not
pay anyLfee to the attorney postpetition
until the'filing fee ispaid in full. The
fiduciary'dutyand professional
responsibility of an attorney with respect to
properly advising adebtor regarding the
right to pay':the filing ifee in installments
isinot present when''a non-attorney petition
preparer is'iassisting an individual debtor.
Moreover, this distncti'on and the proposed
amendments to, Form'3 arei' consistent with Rule
1o06_(b).

4. Synopsis of Preliminary braftt of Proposed
Amendments to the Official Bankruptcy Forms and

Proposed New Forms (as published), and Summary of
Substantive Post-Publication Changes ("GAP
Report"'):

(a) Form 1 (Voluntary PetitionL. The amendments
included in the published draft are designed to
simplify'the form and make it easier to complete
correctly. Information from bankruptcy clerks
regarding frequent errors in completing the form
has led to the proposed amendments. The
amendments are designed to reduce the amount of
information requested, to re-label and add new
statistical rangestfor reporting assets and
liabilities, to'reduce the number of places for
signatures, and to delete the request for
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information regarding the filing of a plan. The
form also has been redesigned by a graphics expert
to make it easier to understand.

GAP Report: After publication, and as a
result of the comments received, this form has
been substantially reformatted.

(b) Form 3 (Application and Order to Pay Filing
Fee in Installments). Thepublished amendments are
designed to include the debtor's acknowledgement
,of the potential for dismissal of the case if the
debtor fails to payany installment, and clarifies
that a debtodriin'dos iSqualified under Rule 1006
from paying the fee in installments solely because
the debtor has paid money to a bankruptcy petition
preparer.

GAP Report: After publication, the number of
spaces for specifying the installments was changed
to clarify that only four installments are
permitted, including any amount paid at the time
of the commencement of the case.

(c) Form 6 (Schedules) is amended to add to
Schedule F (Creditors Holding Unsecured
Nonpriority Claims) a reference to community
claims; this is a technical amendment.

GAP Report: No substantive changes after
publication.

(d) Form 8 (Chapter 7 Individual Debtor's
Statement of Intention) is amended to be more
consistent with the language of the Bankruptcy
Code, and to clarify that debtors may not be
limited to the options stated on the form.

GAP Report: No substantive changes after
publication.

(e) Form 9 (Notice of Commencement of Case Under
the Bankruptcy Code. Meeting 'of Creditors. and
Fixing of Dates) has nine variations (including
alternatives for two of them), each designed for a
particular type of debtor (individual, partnership
or corporation), the particular chapter of the
Bankruptcy Code in which the case is pending, and
the nature of 'the estate (assets or no-assets).
This form is expanded to two pages to make it
easier to read, and the explanatory material is
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rewritten in plain English. This form also has
been redesigned by a graphics expert.

GAP Report: The following changes have been
made after publication:

(1) To. recognize the right of a party to file
papers at the clerk's office in any division
of the district, the instructions to file
papers at the address of the clerk listed on
the form was changed to provide that the
papers "should" be filed at that address.

(2)-The committee note was changed to state
that blank spaces on the form may be used by
the court to include additional local
information. -

(3) Information on exempt property was
deleted from forms relating to corporate and
partnership cases because a corporate or
partnership debtor may not exempt property
from the estate.

(4) The box headed "Deadline to File a
Complaint Objecting to Discharge" was deleted
from the notice forms for corporate and
partnership chapter 11 cases, and the
information regarding "Discharge of Debts"
was revised (for greater accuracy and
clarity) on all notice forms for chapter 11
cases.

(5) The information on "Discharge of Debts"
on the notice for chapter 13 cases was
revised to conform to the Code provisions on
dischargeability.

(f) Form 10 (Proof of Claim) is amended to provide
definitions and better instructions for completing
the form. It also has been redesigned by a
graphics expert.

GAP Report: The boxes (Boxes 4, 5, and 6) in
which the claim is described (the amount, whether
secured or unsecured, and whether there is a claim
of priority), and related instructions, have been
substantially revised after publication to avoid
-redundancy and to'make them clearer and easier to
complete. The definitions of "proof of claim" and
"secured claim"-have been revised for greater
accuracy andLclarity. A statement has been added
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to instruct the creditor not to send original
documents in support of the claim.

(g) Form 14 (Ballot for Accepting or Rejecting
Plan) is amended to simplify its format and make
it easier to complete correctly.

GAP Report: No substantive changes after
publication.

(h) Form 17 (Notice of Appeal under 28 U.S.C. F
158(a) or (b) from a Judgment. Order, or Decree of
a Bankruptcy Judge) is amended to direct the
appellant to provide the addresses and telephone
numbers of Lthet a-ttorn6eVyfor all parties to the
judgment, order, or decree appealed from, as
required by Rule 8001(a).

GAP Report: The form, as published, includes
a statement informing the appellant how the right
to have the appeal heard by the district court,
rather than by a bankruptcy appellate panel, may
be exercised. After publication, this statement
was expanded to also inform other parties (other
than the appellant) that they may elect, within
the time provided in 28 U.S.C. § 158(c), to have
the appeal heard by the district court, rather
than by a bankruptcy appellate panel. The words
"bankruptcy judge" were substituted for
"bankruptcy court" in the title and the form to
conform to the statutory language in 28 U.S.C.
158.

(i) Form 18 (Discharge of Debtor) is amended to
clarify that this form applies only in a chapter 7
case and to delete paragraphs that stated some,
but not all, of the effects of the discharge. A
comprehensive explanation, in plain English, is
added to the back of the form to assist both
debtors and creditors to understand the bankruptcy
discharge.

GAP Report: The explanations on the back of
the form were revised after publication for
greater clarity.

(j) Form 20A (Notice of Motion or Objection) and
Form 20B (Notice of Objection to Claim) are added
to the Official Bankruptcy Forms to provide
uniform, plain English explanations to parties as
to the procedures they must follow to respond to
certain motions or objections that are frequently
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filed in bankruptcy cases.

GAP Report: These forms were revised after
publication.to: (1.) include the address of the
clerk where papers should be filed; (2) add a
statement to the committee note to clarify that
this notice will be sent by the movant unless a
local' rule provides for, some other entity to give
notice; and (3) substantially reformat them.

* * * * *

Attachments:

(1) Exhibit A - A "clean copy" of the Official Forms as
amended (including amendments made after publication);

* * * * *

(4) Exhibit D - Summary of Comments and Recommendations of
the Forms Subcommittee.

(5) Exhibit E - The current Official Forms that will be
amended.

* * * * *
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Exhibit A

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS

TO THE OFFICIAL BANKRUPTCY FORMS

A "CLEAN COPY" OF THE OFFICIAL FORMS AS AMENDED
(INCLUDING AMENDMENTS MADE AFTER PUBLICATION)
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(Official Form 1) (9197)
FORM 51 United States Bankruptcy Court

______ _ _ District of l

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names): (include married, maiden, and trade names):

Soc. Sec./Tax I.D. No. (if more than one, state all): Soc. SecJIax I.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code): Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the County of Residence or of the
Principal Place of Business: Principal Place of Business:

Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

' e a ..dit te o r', cable Btf giees)
Venue (Check any applicable box)
Q Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately

preceding the date of this petition or for a longer part of such 180 days than in any other District.
El There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

Type of Debtor (Check all boxes that apply) Chapter or Section of Bankruptcy Code Under Which
a Individual(s) El Railroad the Petition is Filed (Check one box)
E Corporation . Stockbroker
E Partnership E Commodity Broker El Chapter 7 E Chapter II El Chapter 13
El Other__ Chapter 9 El Chapter 12El Sec. 304 - Case ancillary to foreign proceeding

Nature of Debts (Check one box)
E Consumer/Non-Business E Business Filing Fee (Check one box)

El Full Filing Fee attached
Chapter 11 Small Business (Check all boxes that apply) El Filing Fee to be paid in installments (Applicable to individuals only)

El Debtor is a small business as defined in I I U.S.C. § 101 Must attach signed application for the court's consideration
E Debtor is and elects to be considered a small business under certifying that the debtor is unable to pay fee except in installments.

11 U.S.C. § 1121(e) (Optional) Rule 1006(b). See Official form No. 3.

StatisticaUAdministrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY
E Debtor estimates that funds will be available for distribution to unsecured creditors.
El Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will

be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors 1-15 16-49 50-99 100-199 200-999 1000-over
TEl El El El El El

Estimated Assets
SO to S50.001 to $100,001 to S500.001 to $1.000.001 to S10,000,001 to 550.000,001 to More than

$50,000 $100,000 $500,000 SI mfillon 510 mlion $10 jn $50 n $100 million 5100 million

El El El3 El El El El El
Estimated Debts

SO to $50,001 to $100,001 to $500.001 to $1.000.001 to $10,000,001 to 550.000,001 to Mome than
550.000 $100,000 $500,000 1 millon $10 million $50 million $100 nillion S100 million

El E El El El El El E _
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(Official Form 1) (9/97)_

Voluntary Petition Name of Debtor(s): FORM B1, Page 2
(This page must be completed and filed in every case)

Location Case Number Da
Where Filed:

=>... rfae ofOMo Mtnna a
Name of Debtor: Case Number: Date Filed:

District: Relationship: Judge:

Signature(s) of Debtor(s) (Individual/Joint) Signature of Debtor (Corporation/Partnership)
I declare under penalty of perjury that the information provided in this I declare under penalty of perjury that the information provided in this
petition is true and correct. petition is true and correct, and that I have been authorized to file this
[If petitioner is an individual whose debts are primarily consumer debts petition on behalf of the debtor.
and has chosen to file under chapter 7] 1 am aware that I may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, tiiderstahd The debtor requests relief in accordance with the chapter of title 11,
the relief available under each such chapter, and choose to proceed United States Code, specified in this petition.
under chapter 7.
I request relief in accordance with the chapter of title 11, United States
Code, specified in this petition. X

X Signature of Authorized Individual
Signature of Debtor 

Printed Name of Authorized Individual
x

Signature of Joint Debtor
Title of Authorized Individual

Telephone Number (If not represented by attorney)

Date
Date

Signature of Attorney Signature of Non-Attorney Petition Preparer
X I certify that I am a bankruptcy'petition preparer as defined in 11 U.S.C.

Signature of Attorney for Debtor(s) § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed Name of Attorney for Debtor(s)

Printed Name of Bankruptcy Petition Preparer
Firm Name

Social Security NumberAddress

Address

Telephone Number
Names and Social Security numbers of all other individuals who

Date prepared or assisted in preparing this document:

Exhibit A
(To be completed if debtor is required to file periodic reports
(e.g., forms 10K and IOQ) with the Securities and Exchange If more than one person prepared this document, attach

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11) additional sheets conforming to the appropriate official form for

D 'Exhibit A is attached and made a part of this petition. each person.

Exhibit B X
(To be completed if debtor is an individual X .
whose debts are primarily consumer debts) Signature of Bankruptcy Petition Preparer

1, the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petitioner that [he or she] may proceed under
chapter 7, l , 12, or 13 of title 11, United States Code, and have Date
explained the relief available under each such chapter. A bankruptcy petition preparer's failure to comply with the provisions

X of title II and the Federal Rules of Bankruptcy Procedure may result
Signature of Attorney for Debtor(s) Date in fines or imprisonment or both II U.S.C. §110; 18 U.SC. §156.
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Form BL, Exh.A (9/97)
Exhibit "A"

[If debtor is required to file periodic reports (e.g., forms 10K and 10Q) with the Securities and Exchange
Commission pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934 and is requesting relief under
chapter 11 of the Bankruptcy Code, this Exhibit "A" shall be completed and attached to the petition.]

[Caption as in Fonn 16B]

Exhibit "A" to Voluntary Petition

1. If any of the debtor's securities are registered under Section 12 of the Securities Exchange Act of 1934,
the SEC file number is

2. The following financial data is the latest available information and refers to the debtor's condition on

a. Total assets $

b. Total debts (including debts listed in 2.c., below) $ I

Approximate
number of
holders

c. Debt securities held by more than 500 holders.

secured / I unsecured / / subordinated I I $

secured/ / unsecured / I subordinated I I $ j

secured / I unsecured I / subordinated I I $ _______________ ________

secured/ / unsecured / l subordinated / $-

secured / unsecured/ / subordinated I I $-

d. Number of shares of preferred stock

e. Number of shares common stock

Comments, if any:

3. Brief description of debtor's business: i

4. List the names of any person who directly-or indirectly owns, controls, or holds, with power to vote, 5% or-
more of the voting securities of debtor:

Rules App. B-12



Form 1

COMMITTEE NOTE

The form has been substantially amended to
simplify its format and make the form easier to
complete correctly. The Latin phrase "In re" has been
deleted as unnecessary. The amount of information
requested in the boxes labeled "Type of Debtor" and
"Nature of Debt" has been reduced, and the reporting by
a corporation of whether it is a publicly held entity
has been moved to Exhibit "A" of the petition. The box
labeled "Representation by Attorney" has been deleted;
the information it contained is requested in the
signature boxes on the second page of the form.

In the statistical information section, the labels
on the ranges of estimated assets and liabilities have
been rewritten to improve the accuracy of reporting.
The asset/liability range of $10 million to $100
million has been divided into two categories to promote
better statistical reporting of business cases.
Requests for information in chapter 11 and chapter 12
cases concerning the number of the debtor's employees
and equity security holders have been deleted.

The second page of the form has been simplified so
that a debtor need only sign the petition once. The
request for information concerning the filing of a plan
has been deleted.

Exhibit "A" has been simplified. In addition, the
category of chapter 11 debtors required to file Exhibit
"A" is modified to include a corporation, partnership,
or other entity, but only if the debtor has issued
publicly-traded equity securities or debt instruments.
Most small corporations will not be required to file
Exhibit "A."

C
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Foxl B3 (Official For 3)
(9/97)

Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

[Caption as in Fonn 16B.]

APPLICATION TO PAY FILING FEE IN INSTALLMENTS

1. In accordance with Fed. R. Bankr. P. 1006, 1 apply for permission to pay the Filing Fee amounting to $ in installments.

2. I certify that I am unable to pay the Filing Fee except in installments.

3. I further certify that I have not paid any money or transferred any property to an attorney for services in connection with this case and that I will
neither make any payment nor transfer any property for services in connection with this case until the filing fee is paid in full.

4. 1 propose the following terms for the payment of the Filing Fee.*

$ Check one D With the filing of the petition, or
0 On or before

$ on or before

$ _________________ on or before

$ _____________________ on or before

* The number of installments proposed shall not exceed four (4), and the final installment shall be payable not later than 120 days after filing the
petition. For cause shown, the court may extend the time of any installment, provided the last installment is paid not later than 180 days after
filing the petition. Fed. R. Bankr. P. 1006(b)(2).

5. 1 understand that if I fail to pay any installment when due my bankruptcy case may be dismissed and I may not receive a discharge of my debts.

Signature of Attorney Date Signature of Debtor Date
(In a joint case, both spouses must sign.)

Name of Attorney
Signature of Joint Debtor (if any) Date

CERTIFICATION AND SIGNATURE OF NON-ATIORNEY BANKRUPTCY PETITION (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document. I also certify that I will not accept money or any other property from the debtor before the filing fee is
paid in full.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

x_
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer'sfailure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fines
orimprisonmentorboth. 11 U.S.C. § 110; 18 U.S.C. § 156.
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Forn B3 continued
(9/97)

C) ,UNITED STATES BANKRUPTCY COURT
DISTRICT OF

In re , Case No.
Debtor

Chapter

ORDER APPROVING PAYMENT OF FILING FEE IN INSTALLMENTS

IT IS ORDERED that the debtor(s) may pay the filing fee in installments on the terms proposed in the foregoing
application.

IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay any money for
services in connection with this case, and the debtor shall not relinquish any property as payment for services in connection with
this case.

BY THE COURT

Date:
United States Bankruptcy Judge

Rules App. B-15



Form 3

COMMITTEE NOTE

The form has been reorganized and the paragraphs
numbered. The debtor's certification concerning
payment for services in the case has been placed ahead
of the statement of proposed terms for installment
payment of court fees. Acknowledgement by the debtor
of the potential consequences of failure to pay any
installment when due has been added. (See 11 U.S.C. §
707(a)(2).) The language of the form also has been
changed to conform to Rule 1006 and to clarify that a
debtor is not disqualified from paying the filing fee
in installments because the debtor has paid money to a
bankruptcy petition preparer.

Rules App. B-16



FORM B6F(Official Forn 6F) (9/97)

In re_ Case No.

Debtor (If known)
SCHEDULE F - CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

State the name, mailing address, including zip code, and account number, if any, of all entities holding unsecured claims without priority against the
debtor or the property of the debtor, as of the date of filing of the petition. Do not include claims listed in Schedules D and E. If all creditors will not
fit on this page, use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor," include the entity
on the appropriate schedule of creditors, and complete Schedule H - Codebtors. If a joint petition is filed, state whether husband, wife, both of them, or
the marital community maybe liable on each claim by placing an "H." "W," "J." or ''C" in the column labeled 'Husband, Wife, Joint, or Community."

If the claim is contingent, place an "X' in the column labeled 'Contingent." If the Claim is unliquidated, place an "X" in the column labeled
"Unliquidated." If the claim is disputed, place an "X' in the column labeled "Disputed." (You may need to place an "X" in more than one of these
three columns.)

Report total of all claims listed on this schedule in the box labeled "Total" on the last sheet of the completed schedule. Report this total also on the
Summary of Schedules.

Check this box if debtor has no creditors holding unsecured nonpriority claims to report on this Schedule F.

CREDITOR'S NAME AND - DATE CLAIM WAS INCURRED
AND CONSIDERATION FOR CLAIM. QMAILING ADDRESS IF CLAIM IS SUBJECT TO i AMOUNTINCLUDING ZIP CODE I -

SETOFF, SO STATE. OF CLAIM

AC0 COUNT NO.l l l l

ACCOUNT NO.

ACCOUNT NO.

ACCOUNT NO.ACCOUNT NO.

continuation sheets attached Subtotal -

Total

(Report total also on Summary of Schedules)

Rules App. B-17



Form 6

COMMITTEE NOTE

The form is amended to add to the column labels a
reference to community liability for claims. The
amendment is technical and corrects an editorial
oversight.

Rules App. B-18



Form B8 (Ofricial Form 8)
(9197)

Form 8. INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION
[Caption as in Form 16B]

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION

1. I have filed a schedule of assets and liabilities which includes consumer debts secured by property of the estate.

2. I intend to do the following with respect to the property of the estate which secures those consumer debts:

a. Property to Be Surrendered.

Description of Property Creditor's name

b. Property to Be Retained [Check any applicable statement.]

Property will Debt will be
Description Property be redeemed reaffirmed
of Creditor's is claimed pursuant to pursuant to
Property Name as exempt II U.S.C. § 722 11 U.S.C. § 524(c)

Date:

Signature of Debtor

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for
compensation, and that I have provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document.

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form
for each person.

x__ --
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S. C. § 110; 18 U.S. C. § 156.
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Form 8

COMMITTEE NOTE

The form is amended to conform more closely to the
language of the Bankruptcy Code. The amendments also
make clear that the form is not intended to take a
position regarding whether the options stated on the
form are the only choices available to the debtor.
Compare Lowry Federal Credit Union v. West, 882 F.2d
1543 (10th Cir. 1989), with In re Taylor, 3 F.3d 1512
(11th Cir. 1993).

Rules App. B-20



FORM B9A (Chapter 7 Individual or Joint Debtor No Asset Case (9/97))

UNITED STATES BANKRUPTCY COURT District of

[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 7 on_ _ _

You may be a creditor of the debtor. This notice lists important deadlines. You, may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

Date: / / Time: ( ) A.M. Location:
( )P.M.

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts:

Deadline to Object to Exemptions:

Thirty (30) days after the conclusion of the meeting of creditors.

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Please Do Not File A Proof of Claim Unless You Receive a Notice To Do So.
I..

Address of the Bankruptcy Clerk's Office: - For the Court:

Clerk of the Bankruptcy Court:

Telephone number:

C Hours Open: Date:

Rules App. B-21



EXPLANATIONS FORM B9A (9/97)

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered.

Creditors May Not Take ,prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property;starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the
trustee and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later date without further notice.

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should
Claim at This Time not file a proof of claim at this time. If it later appears that assets are available to pay creditors, you

will be sent another notice telling you that you may file a proof of claim, and telling you the deadline'
for filing your proof of claim.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled to
receive a discharge under Bankruptcy Code § 727(a) or that a debt owed to you is not dischargeable
under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint in
the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the
Debtor or to Determine Dischargeability of Certain Debts" listed on the front side. The bankruptcy I
clerk's office must receive the complaint and the required filing fee by that Deadline.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
and distributed to creditors. The debtor must file a list of all property claimed as exempt. You may :1
inspect that list at the bankruptcy clerk's office. If you believe that an exemption claimed by the
debtor is not authorized by law, you may file an objection to that exemption. The bankruptcy clerk's
office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the l
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including' the list of the -debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-22



FORM W9B (Chapter 7 Corporation/Partnership No Asset Case) (9197)

UNITED STATES BANKRUPTCY COURT Districtof

[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter _ on

(date) and was converted to a case under chapter 7 on_ _ _

You may be a creditor of the debtor. You may want to consult an attorney to protect your rights.
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

Date: / / Time: ( ) A.M. Location:
( )P.M.

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you -may be penalized.

Please Do Not File A Proof of Claim Unless You Receive a Notice To Do So.

I i.-- . 5 dB -AFXAddress of the Bankruptcy Clerk's Office: - Fo'rthe-Court: -

Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:
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EXPLANATIONS FORM B9B (9/97)

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered.

Creditors May Not Take', Prohibited collection actions arelisted in. Bankruptcy Code § 362. Common exampleo
Certain' Actions actions include contacting the debtor by telephone, mail or otherwise to demand repaymrent;,taking

actions to collect money or obtain property frotm the debtor; repossessing the debtor's property; and
-starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The
debtor's representative must be present at the meeting to be questioned under oath by the trustee and
by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Do Not File a Proof of There does not appear to be any property available to the trustee to pay creditors. You therefore should
Claim at This Time not file a proof of claim at this time. If it later appears that assets are available-to pay creditors, you

will be sent another notice telling you that you may file a proof of claim, and telling you the deadline
for filing your proof of claim.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-
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FORM B9C (Chapter 7 Individual or Joint Debtor Asset Case) (9/97)

UNITED STATES BANKRUPTCY COURT District of

[A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 7 on ]

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
. .~ ~ ~ ~ ~ ~ ~ ~ ~ 7Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

~ ~m&~tihb of rd it'rs:
Date: I / Time: ( ) A.M. Location:

( )P.M.

-4 Ha H a r ,b 
Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts:

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

C 2 Greditor~s- yN o keCertain-Actibrs.-,,
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

. ~~~~~~~~~~~~I
Address of the Bankruptcy Clerk's Office: i For the Court: _ I~~ ~~~~~~~ ~~~~~~~~~~~~~~~~~~~~ .- - -_ i. * ~ a W. ., , ,

Cierk of the Bankruptcy COUrt-

Telephone number:

C Hours Open: Date:
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EXPLANATIONS FORM B9C (9/97)

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title I1, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions' actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or-obtain property from the debtor; repossessing the debtor's property; 
starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

A meeting of creditors is scheduled for the date, time and location listed on the front Side. The'debtor
Meeting of Creditors (both spouses in a joint case) must be present at the meeting to be questioned under oath by ,the

trustee and by creditors. Creditors are 'welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later'date without further notice.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
Claims included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a

Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be
paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file a
Proof of Claim even if your claim is listed in the schedules filed by the debtor.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
Discharge of Debts you may never try to collect the debt from the debtor. If you believe that the debtor is not entitled to t

receive a discharge under Bankruptcy Code § 727(a) or that a debt owed to you is not dischargeable
under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing a complaint in
the bankruptcy clerk's office by the "Deadline to File a Complaint Objecting to Discharge of the I
Debtor or to Determine Dischargeability of Certain Debts" listed on the front side. The bankruptcy
clerk's office must receive the complaint and the required filing fee by that Deadline.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
Exempt Property and distributed to creditors. The debtor must file a list of all property claimed as exempt. You may

inspect that list at the bankruptcy clerk's office. If you believe that an exemption claimed by the
debtor is not authorized by law, you may file an objection to that exemption. The bankruptcy clerk's
office must receive the objection by the "Deadline to Object to Exemptions" listed on the front side.

Liquidation of the
Debtor's Property and The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property that'
Payment of Creditors' is not exempt. If the trustee can collect enough money, creditors may be paid some or all-of the debts
Claims owed to them, in the order specified by the Bankruptcy Code. To make sure you receive any share of

that money, you must file a Proof of Claim, as described above.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-
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FORM B9D (Chapter 7 Corporatior/Partnership Asset Case) (9/97)

UNITED STATES BANKRUPTCY COURT District of__

[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on .(date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter - on

(date) and was converted to a case under chapter 7 on .]
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

Date: / Time: ( ) A.M. Location:
( )P.M.

. Dead lin to ,2 L' ~~
For all creditors (except a governmental unit): For a governmental unit:

lThe filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
.property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: 1 Fo. tl' a d , a:kV ., < .r 

I, 'i"~~~~~~~~~~~~gg~

Clerk of the Bankruptcy Court:

Telephone number:

J Hours Open: Date:

.___________________________________ _R Rules App. B-27



EXPLANATIONS FORM B9D (9197)

Filing of Chapter 7 A bankruptcy case under chapter 7 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor listed on the front side, and an order for relief has been

entered.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions 'actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor, repossessing the debtor's property; and
,,starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side; The
debtor's'representative must be present at the meeting to be questioned under oath by the trustee and,
by creditors. Creditors are welcome to attend, but are not required to do, so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a
Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be
paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file a
Proof of Claim even if your claim is listed in the schedules filed by the debtor.

Liquidation of the The bankruptcy trustee listed on the front of this notice will collect and sell the debtor's property. If
Debtor's Property and the trustee can collect enough money, creditors may be paid some or all of the debts owed to them, in
Payment of Creditors' the order specified by the Bankruptcy Code. To make sure you receive any share of that money, you
Claims must file a Proof of Claim, as described above.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-28
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FORM B9E (Chapter 11 Individual or Joint Debtor Case) (9/97)

UNITED STATES BANKRUPTCY COURT District of

He _ 2 E _ ~otie o
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]

or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on
(date) and was converted to a case under chapter 11 on_ _ _

You may be a creditor of the debtor. This notice lists important deadlines. You may want, to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor(s) (narne(s) and address): Case Number:,,

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Telephone number:

tro2@ma 2egve~~~~~~'f~,,Cfredit,'

Date: / / Time: ( ) A.M. Location:
( )P.M.

~~~~~~P a=
Deadline to File a Proof of Claim:

Notice of deadline will be sent at a later time.

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:
First date set for hearing on confirmation of plan.

Notice of that date will be sent at a later time.

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

_Creditors May. Not Take CrtaiiActon
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: - orthe Court:,

Clerk of the Bankruptcy Court:

C Telephone number:

Hours Open: Date: Rules App. B-29



EXPLANATIONS FORM B9E (9/97)

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s-) listed on the front side, and an order for relief has beenentered. Chapter 11 allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not

effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You wil /
be sent notice of the date of the confirmation hearing, and you may object to confirmation of the plan
and attend the confirmation hearing. Unless a trustee is serving, the debtor will remain in possession
of the debtor's property and may continue to operate any business.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money of obtain property from the debtor; repossessing the debtor's property;
starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
Meeting of Creditors (both spouses in a joint case) must be present at the meeting to be questioned under oath by the

trustee and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later date without further notice.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
Claims included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the

schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled
and is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled
unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your
claim is scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if
your claim is listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim or
you might not be paid any money on your claim against the debtor in the bankruptcy case. The court
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.

Confirmation of a chapter 11 plan may result in a discharge of debts, which may include all or part of
Discharge of Debts your debt. See Bankruptcy Code § 1141(d). A discharge means that you may never try to collect-the

debt from the debtor except as provided in the plan. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing
a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline. If you believe that the debtor is not entitled
to receive a discharge under Bankruptcy Code § 1141 (d)(3), you must file a complaint with the
required filing fee in the bankruptcy clerk's office not later than the first date set for the .hearing on
confirmation of the plan. You will be sent another notice informing you of that date.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
Exempt Property and distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a

list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you
believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to
that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object
to Exemptions" listed on the front side.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules ADD. B-30



FOR M B9E (ALT.) (Chapter 11 Individual or Joint Debtor Case) (9/97)

UNITED STATES BANKRUPTCY COURT Districtof__

CD
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]

or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on
(date) and was converted to a case under chapter 11 on .1

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the, case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor(s) (name(s) and address): Case Number:

Social Security[Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Telephone number:

* ~Me~etind .C dt ,~,
Date / / Time: ( ) A.M. Location:

( )P.M.

t~~~~ Paper mus be receved -2-nth Gkuiyceksofi sth&t -5--f~l6 hs~

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): . For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:t , ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
Deadline to File a Complaint Objecting to Discharge of the Debtor:

First date setfor hearing on confirmation of plan.
Notice of that date will be sent at a later time. , 

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Creditors M'ay Not TakeO rtain Actions:
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: |- For-the-Courte%.^.

Clerk of the Bankruptcy Court:

G Telephone number:

Hours Open: Date: Rules App. B-31



EXPLANATIONS FORM B9E (ALT.) (9/97)

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor(s) listed on the front side, and an order for relief has been

entered. Chapter 11 allows a debtor, to reorganize or liquidate pursuant to a plan.-A plan is not
effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You will
be sent notice of the date of the confirmation, hearing,, and you may. object to confirmation of the plan '

and attend the confirmation hearing. Unless a trustee is serving, the debtor will remain in possession
of the debtor's property and may continue to operate any business.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property;
starting or continuing lawsuits or foreclosures; and garnishing or deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the
trustee and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain-one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled
and is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled
unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your
claim is scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if
your claim is listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim by
the "Deadline to File a Proof of Claim" listed on the front side, or you might not be paid any money
on your claim against-the debtor in the bankruptcy case.

Discharge of Debts Confirmation of a chapter 11 plan may result in a discharge of debts, which may include all or part of
your debt. See Bankruptcy Code § 1141(d). A discharge means that you may never try to collect the
debt from the debtor except as provided in the plan. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing
a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline. If you believe that the debtor is not entitled
to receive a discharge under Bankruptcy Code § 1141(d)(3), you must file a complaint with the
required filing -fee in the bankruptcy clerk's office not later than the first date set for the hearing on
confirmation of the plan. You will be sent another notice informing you of that date.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
and distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a
list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you
believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to
that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object
to Exemptions" listed on the front side.

Bankruptcy Clerk's Office Any paper that you -file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
address listed on the front side. You may inspect all papers filed, including the list of the debtor's
property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices- >

Rules App. B-32



FORM B9F (Chapter 11 Corporation/Partnership Asset Case) (9/97)

UNITED STATES BANKRUPTCY COURT District of

[A chapter 11 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on
(date).] or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below

was originally filed under chapter on (date) and was converted to a case under chapter 11
on_ _ _

You may be a creditor of the debtor. This notice lists important deadlines.rYou may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

Attorney for Debtor (name and address): Telephone number:

Cp~O,4;S,4.sf<ee~- ................... >vDMeeting-ofredtors; 
Date: I / Time: ( ) A.M. Location:

( )P.M.

Clai mutereceived~b~the~ 
, *USJr>.cL?,>S, -S+>Pr~~~~~~~~~~~~~~~~~~~~~~~~~~o~~~o£~~~~of.Clalrn must beerecetved;.bythe~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~bankruptcy clerk~~~~~~~~~~~~~~~~~~s6.o ce by.2the followmg deadline~~~~~~~~~~~~~~~~~~~~~~~~~~ebnkiitc ce.§sXfcey>h4,,'wngdedlne

Notice of deadline will be sent at a later time.

rt~ dt$LOeed itor
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: - FortheCourt: ': t "'

Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:

0

Rules App. B-33



EXPLANATIONS FORM B9F (9/97)

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title I1, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor listed on the front side, and an order for relief has been

entered. Chapter 11 allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not
effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement ,telliqg you about the plan, and you might have the opportunity to vote on the plan. You wilt
be sent notice of the date of the confirmation hearing, and you may object to confirmation of the plan
and attend the confirmation hearing. Unless a trustee is serving, the debtor will remain in possession
of the debtor's property and may continue to operate any business.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property;
starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The
debtor's representative must be present at the meeting to be questioned under oath by the trustee and
by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled
and is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled
unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your
claim is scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if
your claim is listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim or
you might not be paid any money on your claim against the debtor in the bankruptcy case. The court
has not yet set a deadline to file a Proof of Claim. If a deadline is set, you will be sent another notice.

Discharge of Debts Confirmation of a chapter 11 plan may result in a discharge of debts, which may include all or part of
your debt. See Bankruptcy Code § 1141(d). A discharge means that you may never try to collect the
debt from the debtor, except as provided in the plan.

Bankruptcy Clerk's Office Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
address listed on the front side. You may inspect all papers filed, including the list of the debtor's
property and debts at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-34



FORM B9F (ALT.) (Chapter 11 Corporation/Partnership Case) (9/97)

UNITED STATES BANKRUPTCY COURT Disrto_____

[A chapter Il bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on
(date).] or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below

was originally filed under chapter on (date) and was converted to a case under
chapter 11 on .]

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at thle bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.
Debtor (name(s) and address): Case Number:

Taxpayer ID Nos.:

Attorney for Debtor (name and address): Telephone number:

' myK7~.7 <, Meeting' Df Creditors:
Date: / I Time: ( )A.M. Location:

( P.M.

<S.- wy .- , . ..- r1f ,.a , , .- <.rSa , r. .

> -^ } k .b.X.' Pt r66f-of-.Claim'mustfbe received by the bankruptcy clrk offli i

For all creditors (except a governmental unit): For a governmental unit:

, . . . .Creditors May-Not TakeC ta i.
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor's
property. If you attempt to collect a debt or take other action in violation of-the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: Foirthe Court: '-

Clerk of the Bankruptcy Court:

Telephone number:

C Hours Open: Date:

Rules App. B-35



EXPLANATIONS FORM 89F (Alt.) (9/97)

Filing of Chapter 11 A bankruptcy case under chapter 11 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by or against the debtor listed on the front side, and an order for relief has been

entered. Chapter II allows a debtor to reorganize or liquidate pursuant to a plan. A plan is not
effective unless confirmed by the court. You may be sent a copy of the plan and a disclosure
statement telling you about the plan, and you might have the opportunity to vote on the plan. You wi ,

'a. , be sent notice of the date of the confirmation hearing; and you may object to confirmation of the plan
and attend the confirmation hearing. Unless a trustee is serving, the debtor will remain in possession
of the debtor's property 'and may continue to operate any business.

Creditors May Not Take Prohibited collection actions are listed in Bankruptcy Code § 362. Common examples of prohibited
Certain Actions actions include contacting the debtor by telephone, mail or otherwise to demand repayment; taking

actions to collect money or obtain property from the debtor; repossessing the debtor's property;
starting or continuing lawsuits or foreclosures.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The
debtor's representative must be present at the meeting to be questioned under oath by the trustee and
by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. You may look at the
schedules that have been or will be filed at the bankruptcy clerk's office. If your claim is scheduled
and is not listed as disputed, contingent, or unliquidated, it will be allowed in the amount scheduled
unless you file a Proof of Claim or you are sent further notice about the claim. Whether or not your
claim is scheduled, you are permitted to file a Proof of Claim. If your claim is not listed at all or if
your claim is listed as disputed, contingent, or unliquidated, then you must file a Proof of Claim by
the "Deadline to File a Proof of Claim" listed on the front side, or you might not be paid any money
on your claim against the debtor in the bankruptcy case.

Discharge of Debts Confirmation of a chapter 11 plan may result in a discharge of debts, which may include all or part of
your debt. See Bankruptcy Code § 1141(d). A discharge means that you may never try to collect the
debt from the debtor, except as provided in the plan.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-36



FORM B9G (Chapter 12 Individual or Joint Debtor Family Farmer) (9/97)

UNITED STATES BANKRUPTCY COURT District of

[The debtor(s) listed below filed a chapter 12 bankruptcy case on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 12 on .1
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal adyice.

See Reverse Side For Important Explanations.

Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

ee ting ,fCreditors:

Date: / I Time: ( ) A.M. Location:
( )P.M.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan

[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
Date: Time: Location: _

or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

I,,7 ' -., .' ' - Creditdrs, May..Ndt.-Take Certaih ActinsI >7
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor, the debtor's property, and
certain codebtors. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: For the Court:

Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date: Rules App. B-37



EXPLANATIONS FORM B9G (9/97)

Filing of Chapter 12 A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case, filed in this court by the debtor(s) listed on the front side, and an order for relief has been entered.

Chapter 12 allows family farmers to adjust their debts pursuant to a plan. A plan is not effective
unless confirmed by the court. You may object to confirmation of the plan and appear at the
confirmation bearing. A copy tof summary of the plan [is included with this notice] or [will be sent to6you later], and [the confirmation hearing will be held on the date indicated on the, front of this notice]
or, [you will be sent notice of the confirmation hearingJ. The debtor will remain in possession of the
debtor's property and may continue to operate thedebtor's business unless the court orders otherwise.

Creditors May Not Take Prohibited collection actions against the debtor and certain codebtors are listed in Bankruptcy Code 'l
Certain Actions § 362 and § 1201. Commnon examples of prohibited actions include contacting the, debtor by

telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property
from the debtor; repossessing the'debtor's property;,starting or continuing lawsuits or foreclosures;
and garnishing or deducting from the debtor's wagesgf

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the I
trustee and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a
Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be
paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file a
Proof of Claim even if your claim is listed in the schedules filed by the debtor.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not
dischargeable under Bankruptcy Code § 523(a)(2), (4), (6), or (15), you must start a lawsuit by filing \
a complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline.

Exempt Property The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
and distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a
list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If you
believe that an exemption claimed by the debtor is not authorized by law, you may file an objection to
that exemption. The bankruptcy clerk's office must receive the objection by the "Deadline to Object
to Exemptions" listed on the front side.

Bankruptcy Clerk's Office Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
address listed on the front side. You may inspect all papers filed, including the list of the debtor's
property and debts and the list of the property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-38



FORM B9H (Chapter 12 Corporation/Partnership Family Farmer) (9/97)

UNITED STATES BANKRUPTCY COURT District of

[The debtor [corporation] or [partnership] listed below filed a chapter 12 bankruptcy case on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter
on (date) and was converted to a case under chapter 12 on .1

You may be a creditor of the debtor. This notice lists important deadlines. You may want to, consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

K ''I''' Ib . @ '.'-^Me.'tn 'if ait&,I~, .. ....X
, Date: / Time: ( ) A.M. Location:

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Filing of Plan, Hearing on Confirmation of Plan
[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
Date: Time: Location: ]

or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

The X.,-,S,+4.> .t~t,,~, -,t,,C~reditors May ̂ Not Take C ertainActions,
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor, the debtor's property,
and certain codebtors. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be
penalized.

Address of the Bankruptcy Clerk's Office: For the Court: -

Clerk of the Bankruptcy Court:

C Telephone number:

Hours Open: Date: Rules App. B-39



EXPLANATIONS FORM B9H (9/97)

Filing of Chapter 12 A bankruptcy case under chapter 12 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by the debtor listed on the front side; and an order for relief has been entered.

Chapter 12 allows family farmers to adjust their debts pursuant to a plan. A plan is not effective unless
confirmed by the court. You may object to confirmation of the plan and appear at the confirmation
hearing. A copy or summary of the plan [is included with this notice] or [will be sent to you later] an
[the confirmation hearing will be held on the date indicated on the front of this notice] or [you will be
sent notice of the confirmation hearing]. The debtor will remain in possession of the debtor's property
and may continue to operate the debtor's business unless the court orders otherwise.,

Creditors May Not Take Prohibited collection actions against the debtor and certain codebtorslare listed in Bankruptcy Code
Certain Actions § 362 and § 1201. Common examples of prohibited actions include contacting the debtor by

telephone, mail or otherwise to demand repayment; taking actions to collect money or obtain property
from the debtor; repossessing the debtor's property; and starting or continuing lawsuits or
foreclosures.-

A meeting of creditors is scheduled for the date, time and location listed on the front side. The
Meeting of Creditors debtor's representative must be present at the meeting to be questioned under oath by the trustee and

by creditors. Creditors are welcome to attend, but are not required to do so. The meeting may be
continued and concluded at a later date without further notice.

A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
Claims included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a

Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be
paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file a
Proof of Claim even if your claim is listed in the schedules filed by the debtor.

The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
Discharge of Debts you may never try to collect the debt from the debtor. If you believe that a debt owed to you is not

dischargeable under Bankruptcy Code § 523(a)(2), (4), or (6), you must start a lawsuit by filing a
complaint in the bankruptcy clerk's office by the "Deadline to File a Complaint to Determine
Dischargeability of Certain Debts" listed on the front side. The bankruptcy clerk's office must receive
the complaint and the required filing fee by that Deadline. '. 

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.

-Refer To Other Side For Important Deadlines and Notices-

Rules App. B-40



FORM B91 (Chapter 13 Case) (9197)

UNITED STATES BANKRUPTCY COURT District of

[The debtor(s) listed below filed a chapter 13 bankruptcy case on _ (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on

(date) and was converted to a case under chapter 13 on .1
You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below.
NOTE: The staff of the bankruptcy clerk's office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor(s) (name(s) and address): Case Number:

Social Security/Taxpayer ID Nos.:

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):

Telephone number: Telephone number:

M eetd ditors:^
Date : / Time: ( ) A.M. Location:

( )P.M.

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit:

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Filing of Plan, Hearing on Confirmation of Plan

[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearing on confirmation will be held:
Date: Time: Location: ]

or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearing will be sent separately.]
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

e1Hi.. -... -. -. .Creditors May-Not Take Certain ActionP -j+* x -;
The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor, debtor's property, and
certain codebtors. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Office: -> For the Court:,

Clerk of the Bankruptcy Court:

Telephone number:

C \ Hours Open: Date:
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EXPLANATIONS FORM 91 (9/97)
Filing of Chapter 13 A bankruptcy case under chapter 13 of the Bankruptcy Code (title 11, United States Code) has been
Bankruptcy Case filed in this court by the debtor(s) listed on the front side, and an order for relief has been entered.

Chapter 13 allows an individual with regular income and debts below a specified amount to adjust
debts pursuant to a plan. A plan is not effective unless, confirmed by the bankruptcy court. You may
object to confirmation of the plan and appear, at the confirmationhearing. A COPY or summary of them

,plan [is included with this notice] or [will be sent to you later], and [the confirmation hearing will be
held on the date indicated on the front of this notice] or [you will be sent notice of the confirmation
hearing]. The debtor will remain in possession of the debtor's property and may continue to operate-
the debtor's business, if any, unless the court orders otherwise.

Creditors May Not Take Prohibited collection actions against the debtor and certain codebtors are listed in Bankruptcy Code
Certain Actions § 362 and § 1301." Common examples oaf prohibited actions include contacting the debtor by

telephone mail or otherwise to demand repayment; taking actions to collect money or obtain property
from the debtori repossessing the debtor's property; starting or continuing lawsuits or foreclosures;
and garnishing or'deducting from the debtor's wages.

Meeting of Creditors A meeting of creditors is scheduled for the date, time and location listed on the front side. The debtor
(both spouses in a joint case) must be present at the meeting to be questioned under oath by the
trustee and by creditors. Creditors are welcome to attend, but are not required to do so. The meeting
may be continued and concluded at a later date without further notice.

Claims A Proof of Claim is a signed statement describing a creditor's claim. If a Proof of Claim form is not
included with this notice, you can obtain one at any bankruptcy clerk's office. If you do not file a
Proof of Claim by the "Deadline to File a Proof of Claim" listed on the front side, you might not be
paid any money on your claim against the debtor in the bankruptcy case. To be paid you must file a
Proof of Claim even if your claim is listed in the schedules filed by the debtor.

Discharge of Debts The debtor is seeking a discharge of most debts, which may include your debt. A discharge means that
you may never try to collect the debt from the debtor.

The debtor is permitted by law to keep certain property as exempt. Exempt property will not be sold
Exempt Propery and distributed to creditors, even if the debtor's case is converted to chapter 7. The debtor must file a

list of all property claimed as exempt. You may inspect that list at the bankruptcy clerk's office. If
you believe that an exemption claimed by the debtor is not authorized by law, you may file an
objection to that exemption. The bankruptcy clerk's office must receive the objection by the
"Deadline to Object to Exemptions" listed on the front side.

Any paper that you file in this bankruptcy case should be filed at the bankruptcy clerk's office at the
Bankruptcy Clerk's Office address listed on the front side. You may inspect all papers filed, including the list of the debtor's

property and debts and the list of property claimed as exempt, at the bankruptcy clerk's office.

Legal Advice The staff of the bankruptcy clerk's office cannot give legal advice. You may want to consult an
attorney to protect your rights.'

-Refer To Other Side For Important Deadlines and Notices-
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Form 9

COMMITTEE NOTE

Forms 9A - 9I (and the alternate versions of Forms
9E and 9F) have been amended, redesigned, and
rewritten. Minor conforming changes have been made to
respond to amendments made in the Bankruptcy Reform
Act of 1994: the longer claims filing period for
governmental units in section 502(b)(9) of the Code
(see Forms 9C, 9D, 9E(Alt.), 9F(Alt.), 9G, 9H, and 9I);
and a reference to dischargeability actions under
section 523(a)(15) (see Forms 9A, 9C, 9E, and 9E(Alt.),
9G, and 9H). All of the forms have been substantially
revised to make them easier to read and understand.
The titles have been simplified. Recipients are told
why they are receiving the notice. Explanations are
provided on the back of the form and are set in larger
type. Plain English is used. Deadlines are
highlighted on the front of the form. Recipients are
told that papers must be received by the bankruptcy
clerk's office by the applicable deadline. The box for
the trustee has been deleted from the chapter 11
notices (Forms 9E and 9F and the alternates)r Various
alternatives are set out in brackets in many of the
forms, permitting each bankruptcy clerk's office to
tailor the forms even more precisely to fit the needs
of a particular case. The court may use blank'spaces
on the form to include additional information
applicable to the particular district.
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FORM B10 (Official Form 10) (9/97)

UNITED STATES BANKRUPTCY COURT DISTRICr OF R P O F L >5

Name of Debtor Case Number

Name of Creditor (he person or other entity to whom the debtor owes El Check box if you are aware that

money or property): anyone else has filed a proof of
claim relating to your claim.
Attach copy of statement giving
particulars.

Name and address where notices should be sent: E Check box if you have never
received any notices from the
bankruptcy court in this case.

M Check box if the address differs
from the address on the envelope
sent to' you by the court.

Telephone number: 
THIS SPACE IS FOR COURT USE ONLY

Account or other number by which creditor identifies debtor: Check here E replaces

if this clairnm E amends a previously filed claim, dated:

1. Basis for Claim l Retiree benefits as defined in 11 U.S.C. § 1114(a)

E Goods sold El Wages, salaries, and compensation (fill out below)

E Services performed Your SS #: _ _ .

E Money loaned
E Personal injury/wrongful death Unpaid compensation for services performed

E Taxes from to_

E Other (date) (date)

2. Date debt was incurred: 3. If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed: $ :
If all or part of'your'claim is secured or entitled to priority, also complete Item 5 or 6 below.

E Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement

of all interest or additional charges.

5. Secured Claim. 6. Unsecured Priority Claim.

E Check this box if your claim is secured by collateral (including a El Check this box if you have an unsecured priority claim

Amount entitled to priority $-

right of setoff).
Brief Description of Collateral: Specify the priority of the claim:

l ,Wages, salaries, or commissions (up to $4000),* earned within 90 days before filing

E Real Estate E Motor Vehicle of the bankruptcy petition or cessation of the debtor's business, whichever is earlier

E Other - t I US.c § 507(aX3).

El Contributions to an employee benefit plan -I I U.S.C. § 507(aX
4
).

Value of Collateral: $______________ _ El up to $S 1,800t of deposits toward purchase, lease, or rental of property or services

for personal. family, or household use - 1 1 U.S.C § 507(aX6).

E Alimony, maintenance, or support owed to a spouse, formtr spouse, or child -II

U.S.C. § 507(a)C7).

E Taxes or penalties owed to governmental units - I I U.S.C. § 507(aX8).

Amount of arrearage and other charges at time case filed included in E Other -Specify applicable paragraph of 11 U.S.C § 507(aX) 2.

secured claim, if any: $ *Amounts are subject to adjustment on 4/1/98 and every 3 years thereafter with respect

to cases commenced on or after the date of adjustment.

7. Credits: The amount of all payments on this claim has been credited and deducted for THIS SPACE IS FOR COURT USE ONLY

the purpose of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as promissory

notes, purchase orders, invoices, itemized statements of running accounts, contracts,

court judgments, mortgages, security agreements, and evidence of perfection of lien.

DO NOT SEND ORIGINAL DOCUMENTS. If the documents are not available,

explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,

enclose a stamped, self-addressed envelope and copy of this proof of claim.

Date Sign and pnnt the name and title, if any, of the creditor or other person authoized to file

this claim (attach copy of powerof attorney, if any):

Pent. lq1 P*9Mg fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. IS U.S.C §§ 152 and 3571.



FORM B10 (Official Forn 10) (9/97)

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law. In particular types of cases or circumstances, such as bankruptcy cases
that are notfiled voluntarily by a debtor there may be exceptions to these general rules.

~~~~~~~~~~~~~~. ,'>9 ,1" ~

Debtor Secured Claim Unsecured Claim
The person, corporation, or other entity A claim is a secured claim to the If a claim is not a secured claim it is an
that has filed a bankruptcy case is extent that the creditor has a lien on unsecured claim. A claim may be partly
called the debtor, property of the debtor (collateral) that secured and partly unsecured if the

gives the creditor the'right to be paid property on which a creditor has a lien is
Creditor from that property before,creditors not worth enough to pay the creditor in
A creditor is any person, corporation, who do not have liens on the property. full.
or other entity to whom the debtor Examples of liens are a mortgage on Unsecured Priority Claim
owed a debt on the date that the real estate and a security interest in a Certain types of unsecured claims-are given
bankruptcy case was filed. car, truck, boat, television set, or other

car, ~~~~~~~~~priority, so they are to be paid in bankruptcy
Proof of Claim item of property. A lien may have been cases before most other unsecured claims (if
A form telling the bankruptcy court obtained through a court proceeding there is sufficient money or property
how much the debtor owed a creditor before the bankruptcy case began; in available to pay these claims). The most
at the time the bankruptcy case was some states a court judgment is a lien. common types of priority claims are listed
filed (the amount of the creditor's In addition, to the extent a creditor on the proof of claim form. Unsecured
claim). This form must be filed with also owes money to the debtor (has a claims that are not specifically given
the clerk of the bankruptcy court right of setoff), the creditor's claim priority status by the bankruptcy laws are
where the bankruptcy case was filed. may be a secured claim. (See also classified as Unsecured Nonpriority

Unsecured Claim.) Claims.

* <ftms-t6. cmpfieed yin.Proodfof Ci fonir i if d
Court, Name of Debtor, and Case Number: 5. Secured Claim:

Fill in the name of the federal judicial district where the bankruptcy Check the appropriate place if the claim is a secured claim. You must
case was filed (for example, Central District of California), the name state the type and value of property that is collateral for the claim, attach
of the debtor in the bankruptcy case, and the bankruptcy case copies of the documentation of your lien, and state the amount past due
number. If you received a notice of the case from the court, all of this on the claim as of the date the bankruptcy case was filed. A claim may
information is near the top of the notice. be partly secured and partly unsecured. (See DEFINITIONS, above).

Information about Creditor 6. Unsecured Priority Claim:
Complete the section giving the name, address, and telephone Check the appropriate place if you have an unsecured priority claim,
number of the creditor to whom the debtor owes money or property, and state the amount entitled to priority. (See DEFINITIONS, above).
and the debtor's account number, if any. If anyone else has already A claim may be partly priority and partly nonpriority if, for example,
filed a proof of claim relating to this debt, if you never received the claim is for more than the amount given priority by the law. Check
notices from the bankruptcy court about this case, if your address the appropriate place to specify the type of priority claim.
differs from that to which the court sent notice, or if this proof of 7. Credits
claim replaces or changes a proof of claim that was already filed, By sigditha

check the appropriate box on the form. By signing this proof of claim, you are stating under oath that incheck the appropriate box on the form. calculating the amount of your claim you have given the debtor credit
1. Basis for Claim: for all payments received from the debtor.

Check the type of debt for which the proof of claim is being filed. If 8. Supporting Documents:
the type of debt is not listed, check "Other" and briefly describe the You must attach to this proof of claim form copies of documents that
type of debt. If you were an employee of the debtor, fill in your show the debtor owes the debt claimed or, if the documents are too
social security number and the dates of work for which you were not lengthy aesmmr of the documents, if documents are not

paid. ~~~~~~~~~~~~~~~~lengthy, a summary of those documents. If documents are notpaid. available, you must attach an explanation of why they are not available.
2. Date Debt Incurred:

Fill in the date when the debt first was owed by the debtor.

3. Court Judgments:
If you have a court judgment for this debt, state the date the court
entered the judgment.

4. Total Amount of Claim at Time Case Filed:
Fill in the total amount of the entire claim. If interest or other charges
in addition to the principal amount of the claim are included, check
the appropriate place on the form and attach an itemization of the
interest and charges.
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Form 10

COMMITTEE NOTE,

Numbered sections 4. and'5. of the form have been
reformatted to eliminate redundant information and make it
easier to complete the form correctly. A creditor will
report the total amount-of the claim first, and will report
only that amount unless the claim is secured by collateral
or entitled to a priority under § 507 of the Code.

Explanatory definitionspand instructions for completing
the form also have been added.

Rules App. B-46



Form B14 (Official Form 14)
(9/97)

Form 14. BALLOT FOR ACCEPTING OR REJECTING A PLAN

[Caption as in Form 16A]

CLASS [ ] BALLOT FOR ACCEPTING OR REJECTING
PLAN OF REORGANIZATION

[Proponent] filed a plan of reorganization dated [Date] (the "Plan") for the Debtor in this
case. The Court has [conditionally] approved a disclosure statement with respect to the
Plan (the "Disclosure Statement"). The Disclosure Statement provides information to
assist you in deciding how to vote your ballot. If you do not have a Disclosure Statement,
you may obtain a copy from [name, address, telephone number and telecopy number of
proponent/proponent's attorney.] Court approval of the disclosure statement does not
indicate approval of the Plan by the Court.

You should review the Disclosure Statement and the Plan before you vote. You may
wish to seek legal advice concerning the Plan and your classification and treatment
under the Plan. Your [claim] [equity interest] has been placed in class [ ] under the
Plan. If you hold claims or equity interests in more than one class, you will receive a
ballot for each class in which you are entitled to vote.

If your ballot is not received by [name and address of proponent's attorney or other
appropriate address] on or before [date], and such deadline is not extended, your vote
will not count as either an acceptance or rejection of the Plan.

If the Plan is confirmed by the Bankruptcy Court it will be binding on you whether
or not you vote.

ACCEPTANCE OR REJECTION OF THE PLAN

[At this point the ballot should provide for voting by the particular class of creditors or
equity holders receiving the ballot using one of the following alternatives;]

[If the voter is the holder of a secured, priority, or unsecured nonpriority. claim:]

The undersigned, the holder of a Class [ ] claim against the Debtor in the unpaid amount
of Dollars ($ )

[or, if the voter is the holder of a bond, debenture, or other debt security.]

The undersigned, the holder of a Class [ I claim against the Debtor, consisting of Dollars
($ ) principal amount of [describe bond, debenture, or other debt security] of the
Debtor (For purposes of this Ballot, it is not necessary and you should not adjust the
principal amount for any accrued or unmatured interest.)
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Form B14 continued
(9/97)

[or, if the voter is the holder of an equity interest:]

The undersigned, the holder of Class [ ] equity interest in the Debtor, consisting of
shares or other interests of [describe, equity interest] in the Debtor

[In each case, the following language should be included.]

(Check one box only)

[ ACCEPTS THE PLAN. [, REJECTS THE PLAN

Dated:

Print or type name: _

Signature:

Title (if corporation or partnership)

Address:

RETURN THIS BALLOT TO:

[Name and address of proponent's attorney or other appropriate address]
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Form 14

COMMITTEE NOTE

The form has been substantially amended to simplify its
format and make it easier to complete correctly.

Directions or blanks for proponent to complete the text of
the ballot are in italics and enclosed within brackets. A ballot
should include only the applicable language from the alternatives
shown on this form and should be adapted to the particular
requirements of the case.

If the plan provides for creditors in a class to have the
right to reduce their claims so as to qualify for treatment given
to creditors whose claims do not exceed a specified amount, the
ballot should make provisions for the exercise of that right.
See section 1122(b) of the Code.

If debt or equity securities are held in the name of a
broker/dealer or nominee, the ballot should require the
furnishing of sufficient information to assure that duplicate
ballots are not submitted and counted and that ballots submitted
by a broker/dealer or nominee reflect the votes of the beneficial
holders of such securities. See Rule 3017(e).

In the event that more than one plan of reorganization is to
be voted upon, the form of ballot will need to be adapted to
permit holders of claims or equity interests (a) to accept or
reject each plan being proposed, and (b) to indicate preferences
among the competing plans. See section 1129(c) of the Code.
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Form B17 (Official Form 17)
(9/97)

FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A
BANKRUPTCY JUDGE

[Caption as in Form 16A, 16B, -or 16D, as appropriate]

NOTICE OF APPEAL

, the plaintiff [or defendant or other party] appeals under 28 U.S.C.
§ 158(a) or (b) from the judgment, order, or decree of the bankruptcy judge (describe) entered in this adversary
proceeding for other proceeding, describe type] on the day of , (year)

The names of all parties to the judgment, order, or decree appealed from and the names, addresses, and
telephone numbers of their respective attorneys are as follows:

Dated:

Signed:

Attorney for Appellant (or Appellant, if not represented by
an Attorney)

Attorney Name:

Address:

Telephone No:

If a Bankruptcy Appellate Panel Service is authorized to hear this appeal, each party has a right to
have the appeal heard by the district court. The appellant may exercise this right only by tiling a separate
statement of election at the time of the riling of this notice of appeal. Any other party may elect, within the
time provided in 28 U.S.C. § 158(c), to have the appeal heard by the district court.
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Form 17

COMMITTEE NOTE

The form has been amended to conform to Rule
8001(a), which requires the notice to contain the names
of all parties to the judgment, order, or decree
appealed from and the names, addresses, and telephone
numbers of their respective attorneys. A party filing
a notice of appeal pro se should provide equivalent
information.
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Form B1 8 (Official Form 18)
(9/97)

Form 18. DISCHARGE OF DEBTOR

IN A CHAPTER 7 CASE

[Caption as in Form 16AJ

DISCHARGE OF DEBTOR

It appearing that the debtor is entitled to a discharge, IT IS ORDERED: The debtor is granted a

discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

Dated:

BY THE COURT

United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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Form B 18 continued
(9/97)

EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and
C-' it does not determine how much money, if any, the trustee will pay to creditors.

Collection of Discharged Debts Prohibited

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For
example, a creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a
lawsuit, to attach wages or other property, or to take any other action to collect a discharged debt from the
debtor. [In a case involving community property:] [There are also special rules that protect certain community
property owned by the debtor's spouse, even if that spouse did not file a bankruptcy case.] A creditor who
violates this order can be required to pay damages and attorney's fees to the debtor.

However, a creditor may have the right to enforce a valid lien; such as a mortgage or security interest,
against the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy
case. Also, a debtor may voluntarily pay any debt that has been discharged.

Debts That are Discharged

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most,
but not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this
case was begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge
applies to debts owed when the bankruptcy case was converted.)

'Debts that are Not Discharged.

Some of the common types of debts which are not discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts that are in the nature of alimony, maintenance, or support;

c. Debts for most student loans;

d. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

e. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle while
intoxicated;

f. Some debts which were not properly listed by the debtor;

g. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not
discharged;

h. Debts for which the debtor has given up the discharge protections by signing a reaffirmation
agreement in compliance with the Bankruptcy Code requirements for reaffirmation of debts.

This information is only a general summary of the bankruptcy discharge. There are
C~ exceptions to these general rules. Because the law is complicated, you may want to consult an

attorney to determine the exact effect of the discharge in this case.

Rules App. B-53



Form 18

COMMITTEE NOTE

The discharge order has been simplified by
deleting paragraph's which had detailed some, but not
all, of the effects of the discharge. These paragraphs
have-beenreplaced with a`plain English' explanation of
the discharge. This explanation is to be printed on
the reverse of the order, to increase understanding of
the bankruptcy discharge among-credit-ors and debtors.
The bracketed sentence in the second paragraph should
be included when the case involves community property.
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Forms 20A & 20B

COMMITTEE NOTE

These forms are new. They are intended to provide
uniform, plain English explanations to parties
regarding what they must do to respond in certain
contested matters which occur frequently in bankruptcy
cases. Such explanations have been given better in
some courts than in others. The forms are intended to
make bankruptcy proceedings more fair, equitable, and
efficient, by aiding parties, who sometimes do not have
counsel, in understanding the applicable rules. It is
hoped that use of these forms also will decrease the
number of inquiries to bankruptcy clerks' offices.

These notices will be sent by the movant unless
local rules provide for some other entity to give
notice.

These forms are not intended to dictate the
specific procedures to be used by different bankruptcy
courts. The forms contain optional language that can
be used or adapted, depending on local procedures.
Similarly, the signature line will be adapted to
identify the actual sender of the notice in each
circumstance. All adaptations of the form should carry-
out the intent to give notice of applicable procedures
in easily understood language.
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Form B20A (Official Form 20A)
(9/97)

Form 20A. Notice of Motion or Objection

[Caption as in Form 16A.]

NOTICE OF [MOTION TO I [OBJECTION TO ]

has filed papers with the court to [relief sought in motion or objection].

Your rights may be affected. You should read these papers carefully and discuss them with

your attorney, if you have one in this bankruptcy case. (If you do not have an attorney, you may

wish to consult one.)

If you do not want the court to [relief sought in motion or objection], or if you want the court to

consider your views on the [motion] [objection], then on or before (date) you or your attorney must:

[File with the court a written request for a hearing {or, if the court

requires a written response, an answer, explaining your position} at:

{address of the bankruptcy clerk's office}

If you mail your {request}{response} to the court for filing, you must
mail it early enough so the court will receive it on or before the date
stated above.

You must also mail a copy to:

{movant's attorney's name and address}

{names and addresses of others to be served}]

[Attend the hearing scheduled to be held on (date) (year), at

a.m./p.m. in Courtroom , United States Bankruptcy Court,

{address}.]

[Other steps required to oppose a motion or objection under local rule or
court order.]

If you or your attorney do not take these steps, the court may decide that you do not oppose the

relief sought in the motion or objection and may enter an order granting that relief.

Date: Signature:
Name:
Address:
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Form B20B (Official Form 20B)
(9/97)

Form 20B. Notice of Objection to Claim

[Caption as in Form 16A.]

NOTICE OF OBJECTION TO CLAIM

has filed an objection to your claim in this bankruptcy case.

Your claim may be reduced, modified, or eliminated. You should read these papers
carefully and discuss them with your attorney, if you have one.

If you do not want the court to eliminate or change your claim, then on or before (date) you
or your lawyer must:

{If required by local rule or court order.}

[File with the court a written response to the objection, explaining your
position, at:

{address of the bankruptcy clerk's office}

If you mail your response to the court for filing, you must mail it early
enough so that the court will receive it on or before the date stated
above.

You must also mail a copy to:

{objector's attorney's name and address}

{names and addresses of others to be served}]

Attend the hearing on the objection, scheduled to be held on (date).
(year) , at _ a.m./p.m. in Courtroom , United States
Bankruptcy Court, {address}.

If you or your attorney do not take these steps, the court may decide that you do not oppose the
objection to your claim.

Date: __ Signature:
Name:
Address:
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Exhibit D

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS
TO THE OFFICIAL BANKRUPTCY FORMS

SUMMARY OF COMMENTS AND
RECOMMENDATIONS OF7 FORMS SUBCOMMITTEE

March 3, 1997

General Comments Applicable to All or Several Forms:

1. Judge Derby (#5):

Comment: With respect to Form 1, Form 3, and Form 14, these
have case specific information on both sides. Since most court
papers are fastened at the top, it is difficult to read the back
unless the back is printed in reverse direction. He suggests an
instruction to this effect be included, especially with respect
to Form 1 (voluntary petition) which he consults often.

Subcommittee Recommendation: No action.

2. Judge Jennemann (#13):

Comment: Overall reaction of clerk in her court is that
proposed amendments are great improvements that should be
implemented as expeditiously as possible. Has two specific
suggestions discussed below (regarding Forms 9A to 9I).

3. Ms. Davis (#15):

Comment: Except for Form 8 (discussed below), the proposed
amendments are an improvement.

4. Judge Altenberger (#16):

Comment: The bankruptcy judges in the Central District of
Illinois agree that most of the changes will be beneficial,
except for specific suggestions regarding forms 3, 8, 14 and 20B
(discussed below).

5. Ms. Robinson (#20):

Comments:
(a) include "revision dates" on all forms;
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(b) excellent that form numbers are included on each of the
committee notes (otherwise hard to match);

(c) will all official forms be produced and made available
electronically?

Subcommittee Recommendations: (a) revision dates should be
included on each form, and (b) official forms should be produced
and made available electronically. These recommendations should
be referred to the Administrative Office for implementation.

6. Mr. Rogovy (#21):

Comment: "Delighted about the direction taken in the new
official forms... especially happy to see professional graphics
designers involved in the process." But, explains the difficulty
with using certain fonts and margins that are not compatible with
printers that most lawyers have. For example, no form should have
any element closer than one half inch from the edge (Form l's
border is just 3/8" and will not print on many low end printers
typically used by bankruptcy lawyers). In addition, thought
should be given to reducing paper. Adding statements of
bankruptcy petition preparers adds paper "especially resented by
attorneys who do not need to file this statement," Includes other
examples where paper volume could be reduced.

Mr. Rogovy later submitted Addendum I and Addendum II to his
letter setting forth additional formatting, font, and technology
concerns, and which include his re-formatted Form 1 (discussed
below).

Subcommittee Recommendation: Technical formatting
suggestions (such as margin size, etc.) should be referred to the
Administrative Office. See below for the Subcommittee's
recommendation regarding Form 1.

7. Ms. Eddy (on behalf of Bankruptcy Noticing User Group) (#23):

Comment: the proposed changes to the § 341 meeting notice
(Form 9), Proof of Claim (Form 10), and Discharge of Debtor (Form
18), because of the increase in pages, will increase the annual
cost of bankruptcy noticing - at least by $1.4 million, without
counting additional expenses for postage, envelopes and storage
(assuming 1.2 million petitions). The letter breaks down these
cost estimates. "The need for revisions must be balanced against
prudent use of judicial resources."

Subcommittee Recommendation: The Subcommittee is aware of
increased costs and the need to use judicial resources prudently.
The Subcommittee believes that the benefits of the revised forms
outweigh these costs.
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8. Mr. Axler (NIBS Dev. and Support Center} (#24):

Comment: Provides a summary of computerized-system effects
of the proposed form modifications which will require special
activities on the part of NIBS Development,& Support Center
staff,, and ,probably by those who maintain BANCAP. ,These
activities ,could_,be time-consuming., SHe goes through, aform-by-,
form descrlptiona of the activities needed, to implementithe form
changes.

Subcommittee Recommendation: No action. See recommendation
to #7 above.

9,. Ms. Argoe '(#26):

Comment: The forms are more user friendly, but they are
greater in length and number of pages which will result in
greater costs. These changes should be discussed with Cordant
Inc., the Bankruptcy Noticing Center contractor who mails the
notices of meetings and proof of claim forms.

Subcommittee Recommendation: No action. See recommendation
to #7 above.

10. Mr. Klein and Mr. Rao (#32):

Comment: Commenting on behalf of the National Consumer Law
Center, Inc.-:

"(a) the N.C.L.C. approves these changes in general,
especially new Forms 20A and 20B which improve notice practice.
With few exceptions noted below (with respect to particular
forms), "we do not find the other changes problematic;"

(b) The new forms should have a long implementation period
withtexpanded protection for use of substantially similar forms.
Because of the extensive formatting associated with the forms,
changes-are expensive for practitioners and participants in the
bankruptcy system. Existing computer programs will have toube re-
tooled at,-considerable expense, with costs passed on to debtors
and other parties;

(c) The new forms should be posted on the internet in
downloadable format and otherwise distributed freely to those
requesting originals that may be reproduced.

Subcommittee Recommendation: The implementation period
should be approximately 3 months. Based on information gathered
to date from several software companies, the'revised forms should
be available to lawyers within that time period. If the proposed
amendments to the Forms are promulgated by the Judicial
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Conference in September of this year, the effective date should
be January 1, 1998 (this recommendation is subject to change
based on additional information that is being gathered by the
Administrative Office regarding technical matters in implementing
the revised forms).

The Subcommittee recommends that, until the January 1
effective date, lawyers and parties should be permitted to use
either the existing forms or the revised forms. This will result
in a three-month period in which both sets of forms will be
acceptable.

The Subcommittee also agrees that the forms should be
available on the internet in downloadable format and that this
suggestion should be referred to the Administrative Office for
implementation.
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Form 1 (Voluntary Petition)

1. Mr. Fessenden (#12):

Comment: Should include a space to disclose municipalities
or counties in which real estate is located so the trustee can
record the petition. Substantial delays are caused if the
trustee has to wait for schedules to be filed.

Subcommittee Recommendation: No action.

2. Mr. Klee's paralegals (#17):

Comments: (a) Present format for new section, "Small
Business (Chapter 11 only)", could create problems when debtors
do not bother to check the definitions under § 101 and 1121(e).
Should something like "consult your attorney" be added?

(b) On Exhibit "A" under 2.b. (Total debts), mark to
indicate whether the amounts, if any, listed under 2.c are
included in the total.

(c) Committee note indicates that partnerships now have
to file Exhibit "A". The top of form should include mention to
the effect that "corporations, partnerships or other entities"
etc. must complete the form.

(d) The petition does not provide a space for the name
and address of the law firm or attorney representing the debtor.

(e) Section 2C to Exhibit "A" is unclear.

Subcommittee Recommendation: No action.

3. Judge Mund (#19):

Comment: Suggests that the upper part of Exhibit "A" be
completed by all debtors (not just publicly held corporations)
and, if so, that the Exhibit start with what is currently para.
2, 2A and 2B (current para. 1 should be followed by current para.
2C, 2D, etc.). Also, the debts should be divided into secured,
unsecured and priority. This will allow anyone gathering
statistical data to do a quick cross-check against the estimated
assets and liabilities.

Subcommittee Recommendation: No action.

4. Ms. Robinson (#20):

Comment: (a) "Type of business" section is removed, but
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BANCAP requires this information. This means clerks will have to
make an educated guess, looking to Exhibit "A" to determine if a
corporation is private or publicly held. The information in the
petition should conform to BANCAP data requirements.

(b) Signature block for the attorney should include a space
for the "Bar Number" immediately after the phone number. This
would serve as a reminder for attorneys to supply such numbers to
the court which may be used to verify admission to the bar.

(c) Signature block for the debtor is confusing. The second
sentence should be replaced with the following: "I am aware that
I may proceed in accordance with Title 11, United States Code,
under chapter 7, 11, 12, or 13. I understand the relief available
under each such chapter, and choose to proceed under Chapter ."

Subcommittee Recommendation: No action.

5. Mr. Rogovy (#21):

Mr. Rogovy submitted an alternative re-formatted Form 1, and
a chart explaining the differences between the published version
and his version.

Subcommittee Recommendation: The Subcommittee suggests
adoption of Mr. Rogovy's reformatted version of Form 1 (Voluntary
Petition), with certain modifications as marked on the attached.
See the attached form and the accompanying chart explaining the
differences between the published version and Mr. Rogovy's
version.

6. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comments: (a) "Type of Debtor" section should have a check
box for joint petitions (although this is indicated by two names
in the box, it would be helpful to the court staff to have check
box.

(b) "Type of Debtor" also should have a check box for
municipality.

(c) On page 2, debtor's signature box, second sentence is a
lengthy run-on sentence, and should be changed to: "I am aware
that I may proceed under any of chapters 7, 11, 12, or 13 of
title 11, United States Code, and I understand the relief
available under each such chapter. I choose to proceed under
chapter 7."

(d) There is a new section for "Signature of Non-Attorney
Petition Preparer." The form and committee note are silent on
whether this information will be used for any future statistical
analysis or tracking. If so, the NDSC and the courts will need
additional information as to the accumulation or tracking of
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information.
(e), The noteindicates that "In re" is deleted. "We

recommend. that this be clearly stated as applicable to all
forms.",

Subcommittee Recommendation: No-action.

7. Professors Culhane and White (#25):

Comment: Debtors should have to disclose their gender and
date of birth, and perhaps their ethnic background. This
information would be helpful for statistical research , and the
age and gender information would help trustees and creditors
assess the reasonableness of expenses and exemption claims.

Subcommittee Recommendation: No action.

8. Ms. Morris (#27):

Comment: In "Statistical/Administrative Information
(Estimates Only)" section, add a box for "Plan filed with the
Petition" This check would be helpful information in chapter 11,
12, and 13 cases.

Subcommittee Recommendation: No action.

9. Ms. Eddy (#28):

Comment: This-form is rarely used for § 304 cases ancillary
to a foreign proceeding because it does not accommodate the
signature of the party filing (usually a trustee). Most use a
narrative form. Perhaps an alternate Form 1 could be developed
for this purpose.

Subcommittee Recommendation: No action.

10,. Judge Gindin (#30):

Comment: (a) Under section entitled "Filing Fee", change
"FilingFee is attached" to "Full Filing Fee~is attached." This
will make'it clear that the debtor should not check the box if
only a partial deposit is made together with an installment
payment application,

(b) Under -"Signature of Attorney" section, include place for
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attorney's identification number; and
(c) Under section "Signature of Non-Attorney Petition

Preparer", include a place for a telephone number.

Subcommittee Recommendation: Change "Filling Fee is

attached" to "Full Filing fee is attached" for additional
clarity, as suggested. The Subcommittee recommends no action
with respect to comments (b) and (c) above.

11. Mr. Klein and Mr. Rao (#32):

Comment: The format changes make the petition easier to fill
out. It is an improvement that the debtor has to sign in only one
place. The same change could be made for the debtor's attorney by
adding the Exhibit B language before the attorney signature line
with the necessary qualifying language.

Subcommittee Recommendation: No action.

12. Mr. Zackin (# 33):

Comments: On behalf of the Bankruptcy Law Section of the
N.J. State Bar Association --

(a) Center prominently the title of the document ("Voluntary
Petition"), to clarify the identity of the document;

(b) On the second page, add a line for the date wherever the
form requires a date to be inserted (the form has spaces for
dates, but no lines);

(c) Require a bankruptcy petition preparer to a separate
certification acknowledging that they have complied with § 110.
"Such a certification might prove useful in preventing abuses by
petition preparers."

Subcommittee Recommendation: Add a line wherever a date

must be inserted, consistent with comment (b) above. The
Subcommittee recommends no action with respect to the other
comments.

13. Mr. Patchan (#34):

Comment: Should add a note below the bankruptcy petition
preparer's signature that says: "11 USC § 110(h)(1) requires also
a declaration under penalty of perjury to be filed within 10 days
after the filing of a petition of fee received or charged. See
Directors form # ." -

Subcommittee Recommendation: The proposed revisions to this

form, as published, contain a statement warning that failure to
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comply with provisions of the Code and Rules (citing § 110 and 18
USC § 156,) may result in fines or imprisonment or both. The
Subcommittee believes that this warning is sufficient and does
not recommend adding additional language regarding the need to
comply with one particular requirement of §.k:110.
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Form 3 (Application and Order to Pay Filing Fee in Installments

1. Judge Tchaikovsky (#1):

Comment: Suggests that bankruptcy petition preparer's
statement be clarified so that the person is certifying that he
or she did not receive money or property from the debtor
postpetition and will not in the future. The preparer should not
be asked to certify that no money was received prepetition, in
view of the statement in the committee note that the debtor is
not disqualified from paying in installments merely because money
was paid to a preparer.

Subcommittee Recommendation: No action.

2. Judge Derby (#5):

Comments: (a) Although the stated purpose in the committee
note is "to clarify that a debtor is not disqualified from paying
the fee in installments because the debtor has paid money to a
bankruptcy petition preparer," the form itself does not contain
such a statement. Judge Derby states that, without commenting on
the wisdom of giving petition preparers priority over attorneys
and court costs by failing to amend Rule 1006, "the form seems to
suggest to the lay reader that no fees to anyone should have been
paid."

(b) The Order should have a descriptive title to identify it
for purposes of the docket entry ("Order Approving Payment of
Filing Fee in Installments"), so the docket would be more
informative and useful.

Subcommittee Recommendation: No action with respect to
comment (a). With respect to comment (b), the Subcommittee
recommends that the title of the order be changed to "Order
Approving Payment of Filing Fee in Installments."

3. Judge Adler (#7):

Comments: (a) change language in paragraph 5 of the
application to provide that the debtor acknowledges that failure
to timely pay an installment when due may result in dismissal
without further hearing; and

(b) the order should be changed to direct the clerk to
dismiss the case without further hearing for failure to timely
pay the filing fee installments unless otherwise directed by
further court order.

Subcommittee Recommendation: No action.
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4. Mr. Vannah (#9):

Comment: The form should have only 4 lines for installment
payments, not 5, because the debtor is limited to only 4.

Subcommittee Recommendation: The form should be changed so
that itsays., immediately after the firstline for a $,amount,
"Check one:, [ ,,],With the filing of the petitionr,, or

[ []on or before "___
Then there-shoulid ,be three additional 1lines with dollar signs.
This will.clarify that there are only four payments to be made.

5. Judge Altenberger (#16):

Comment: Last sentence of committee note (debtor not
disqualified if paid petition preparer prepetition) appears to be
inconsistent with Rule 1006(b)(3) and with the certification of
the bankruptcy petition preparer regarding payment of money by
the debtor.

Subcommittee Recommendation: No action with respect to the
form. Refer to the Advisory Committee the question of whether
Rule 1006(b) should be amended.

6. Judge Mund (#19):

Comment: (a) Need to change form and Rule 1006 so that it is
not okay for a debtor to pay a paralegal or petition preparer and
to seek delay in paying filing fees. Para. 3 of this form,
together with Rule 1006, should be changed accordingly. "There
is a real problem to having this form certified by a non-attorney
bankruptcy petition preparer because it does leave the impression
that it's okay to have paid that person before the filing fee is
paid."

(b) The order does not set forth a schedule of payments.
What if the schedule the court wants to permit differs from the
one in the application? Judge Mund encloses copies of forms used
in her court.

Subcommittee Recommendation: With respect to comment (a),
take no action regarding the form, but refer to Advisory,
Committee the question of whether Rule 1006(b) should be amended.
The Subcommittee recommends, no action regarding comment (b).

7. Ms. Robinson (#20):
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Comment: The form should address payment to non-attorney
petition preparers in para. 3. This appears to contradict the
rules. The certification for petition preparers states that he or
she prepared the application for compensation, but then states
that he or she will not accept money or any other property from
the debtor before the filing fee is paid in full. Shouldn't this
be included in para. 3 as well? This appears inconsistent.

Subcommittee Recommendation: No action.

8. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: (a) All references to "filing fee" on this form
should be changed to reflect the fact that, under certain
chapters, there are fees other than the filing fee that may be
paid in installments.

(b) The note says no more than 4 installments are permitted,
but there are five lines on the form, indicating that there may
be 4 installments in addition to the amount paid when the
petition is filed. "This may cause confusion..."

Subcommittee Recommendation: With respect to comment (a),
no action should be taken except that the first letter of the
words "Filing Fee" should be capitalized wherever they appear in
the form, and the title to the form should use the singular "Fee"
rather than "Fees." With respect to comment (b), see
Subcommittee Recommendation to Mr. Vannah's comment (item #4
above).

9. Ms. Morris (#27):

Comment: Does the Committee Note mean that a debtor can pay
a petition preparer and not an attorney and still pay the filing
fee in installments?

Subcommittee Recommendation: No action recommended in
response to this comment. The answer to the question is yes, if
the petition preparer was paid prepetition.

10. Ms. Eddy (#28):

Comment: There should be a signature line added to provide
for a joint debtor's signature.

Subcommittee Recommendation: Add a signature line for a
joint debtor's signature, as suggested.
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11. Mr. Palman (#29):

Comment: Rule 1006(b) has an inconsistency: para. (b)(1)
requires the application to provide that the applicant has not
paid an attorney-for services in connection with the case. Para.
(b)(3) requires the filing fee to be paid in full before the
debtor may"pay'l-ah attorney 'or any other person who renders
service in connection with the case. The change in the form will
conform the debtor's certification to 'i(b)(l), but will beg
inconsistent with (b)(3). In addition, the petition preparer's
certification on the form is inconsistent with the debtor's
certification regarding payments'lto the petition preparer.
Recommends that Form 3 continue to include in the debtor's
certification that no money has been paid to "any other person."

Subcommittee Recommendation: Take no action regarding the
form, but refer to the Advisory Committee the questibn of whether
Rule 1006(b) should be amended. "

12. Judge Gindin (#30):

Comment: (a) In line 4, limit the total number of payments
to four. It is unclear as to how many installments can be-made
(4 or 5); 

(b) Expand line 5 to indicate that the entire fee is still-
due even if the case is dismissed and, pursuant to § 523(a)(17),
any unpaid portion would be nondischargeable. Putting this in the
application and order would assist in the effort to make debtors
aware of this; and

(c) For clarity, change "Signature(s) of Applicant(s)" to
"Signature(s) of Debtor-Applicant(s)." "Petition preparers in the
District of New Jersey have attempted to sign as "applicant."

Subcommittee Recommendation: With respect to comment (a),
see Subcommittee Recommendation to Mr. Vannah's comment (item #4
above). Take no action with respect to comment (b). With
respect to comment (c), make the suggested 'change so that
"Applicant(s)" is changed to "Debtor-Applicant(s)" below the
signature line.

13. Mr. Zackin: (#33)

Comments: (a) A line should be added under the signature of
the applicant to provide a space for the signature of a codebtor;
and

(b) Make the application and Order a two-sided document for
simplicity.

Subcommittee Recommendation: Add a signature line for a
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codebtor, as-suggested. Take no action regarding comment (b).

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Rules App. B-71



Form 6 (Schedule F - Creditors Holding Unsecured
Nonpriority Claims

1. Mr. Klee's paralegals (#17):

Comment: Should add to the instructions regarding the
designation of a claim as "contingent", "unliquidated", or
"disputed", a statement that no amount should be shown in the
"Amount of Claim" column if the claim is "unliquidated".

Subcommittee Recommendation: No action.

2. Professors Culhane and White (#25):

Comment: (a) Eliminate request for "date claim was incurred"
or moving it into a separate box similar to account number.
Currently, this date is not given in most of the hundreds of
chapter 7 cases the commentators reviewed.

(b) Consider defining the terms "contingent",
"unliquidated", and "disputed". Pro se debtors, and even some
represented by attorneys, "check these boxes with reckless
abandon."

Subcommittee Recommendation: No action.

3. Judge Gindin (#30):

Comment: Typos: "contingent" appears as "contigent" twice.

Subcommittee Recommendation: Correct these mistakes.

4. Mr. Zackin (#33):

Comment: Divide the box for description of the claim to
create a separate area for listing setoff information, similar to
that for provision of a debtor's account number.

Subcommittee Recommendation: No action.
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Form 8 (Individual Debtor's Statement of Intention)

1. Prof. French (#6):

Comment:- Suggests adding language such as: "Counsel shall
append to this Form copies of perfected security instruments
regarding the property set forth on this form along with a
current (within the past 60 days) statement from the secured
creditor advising of the present balance due on the account, if
any." This comment is based on his experience as a chapter 7
trustee in which the amount of debt stated reflected the amount
on the original bond, not the current balance.

Subcommittee Recommendation: No action.

2. Judge Volinn (#8):

Comment: Despite statement in committee note that no
position is taken on whether the options listed in the form are
exclusive, the language appears to give no option to the debtor
other than to surrender the property or retain the property by
designated either of 3 choices (exemption, redemption,
reaffirmation). He suggests an additional column entitled "Other:
specify."

Subcommittee Recommendation: No action.

3. Ms. Davis (#15):

Comment: Although the stated intention is to clarify that
debtors may not be limited to options stated in the form, the
form does not appear to expand the options available and, in
fact, further limits the options from those presently offered.
The amendment eliminates the possibility of avoiding the lien and
does not clarify that the debtor could simply retain the
collateral and make regular payments. The phrase "check any
applicable statement" confuses the issue. "Why not have a § 722
block, a § 524 block, a § 522(f) block, and an 'Other' block?"

Subcommittee Recommendation: No action.

4. Judge Altenberger (#16):

Comment: Committee note says no position is taken on whether
the options are exclusive, but the Seventh Circuit held that
these options are exclusive.
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Subcommittee Recommendation: No action.

5. Judge Mund (#19):

Comment: The form does not seem to do what the note says:
i.e., that ithe form is amended to make it clear that it is not
taking a position regarding whether the, options stated are.the
exclusive ones., 

Subcommittee Recommendation: No action.

6. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: The note at the bottom, beginning "A bankruptcy
petition preparer's failure..." is in a different typeface than
the remainder of the form.

Subcommittee Recommendation: Enlarge the size of the
typeface, and correct the title of the Rules (change "Procedures"
to "Procedure").

7. Professors Culhane and White (#25):

Comment: Suggests reinstating the language "Lien will be
avoided pursuant to § 522(f)" before "Property will be claimed as
exempt." This will better alert affected creditors as to the
procedure required to effect the debtor's stated intention.

,Subcommittee Recommendation: No action.

8. Mr. Klein and Mr. Rao (#32):

Comment: "The National Consumer Law Center agrees with the
approach taken -in this revised form."

9. Mr. Zackin (#33):

Comments: (a) Provide plain-English instructions to avoid
the common confusion by pro se debtors and inexperienced counsel
as to the circumstances under which this form must be prepared
and filed. The instructions should include time periods set forth
in § 521(2), which has been deleted in the amended form.

(b) At the end of paragraph 1, the phrase "as shown on
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Schedule D" should be added for clarity,.

&7 ,Subcommittee Recommendation: No action.

C
Rules App. B-75
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Forms 9A - 9I (Notice of Chapter _ Bankruptcy Case,
Meeting of Creditors, and Deadlines)

[General Comments Applicable to All or
Several Versions of Form 9]

1. Judge Jennemann (#13):

Comment: (a) change heading to "Meeting of Creditors with
the United States Trustee" and give information that the meeting
is held under the auspices of the U.S. trustee. This will result
in questions being directed to that office regarding the meeting;
and

(b) in section headed "Exempt Property" on the back, include
information to help parties locate the debtor's claim of
exemptions (i.e., Schedule C). In particular, expand the
explanation as follows: "The debtor must file a list of all
property claimed as exempt labeled as Schedule C of the debtor's
'petition."}

Subcommittee Recommendation: No action.

2. Mr. D. Klein (#18):

Comment: (a) To avoid inconvenience when creditors appear at
a § 341 meeting only to find out it will not take place, he
suggests that the last sentence of the standard paragraph be
changed to read as follows: "Since the meeting may be adjourned,
rescheduled, continued or concluded at a later date without
further notice from the Court, you should contact the [attorney
for the] Debtor to confirm scheduled meeting dates."

(b) Regarding "Discharge of Debts" section on the back,
since it deals with separate concepts of "discharge of debts" and
"discharge of the debtor," the word "Discharge" alone should
suffice for the title; and

(c) As to the text, the use of the word "debt" at the end of
the first sentence does not conform with the use of the word
"claim" in the preceding "Explanation" for "Claims." The second
sentence is misleading since it suggests that a creditor cannot
pursue a payment required to be made as a result of the
bankruptcy case. He suggests, for these reasons, that the first
two sentences be revised as follows: "The debtor is seeking a
discharge of most debts, which may include some or all of your
claim. A discharge means that except through this bankruptcy
case or one to which it may be converted, you may never try to
collect your claim from the debtor or the debtor's property."

Subcommittee Recommendation: No action.
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3. Judge Mund (#19):

Comment: Whenever referring to a Code section, use the
format "the Bankruptcy Code, 11 U.S.C. § __" so that it is easier
for pro se creditors to find it in the library. "By using Title
11 only in the first explanation, you are making it much more
difficult for them."

Subcommittee Recommendation: No action.

4. Ms. Conlon (#22):

Comment: Section on "Creditors May Not Take Certain Actions"
on back of form does not adequately describe the potential
penalties for violating the automatic stay. "You may be
penalized" is not strong enough to deter an unknowing creditor
from violations. Descriptions of contempt powers of bankruptcy
courts and potential fines may help bolster the language of the
section.

Subcommittee Recommendation: No action.

S. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: (a) On forms that may be used for joint cases,
space should be provided for separate address and attorney for
the joint debtor. Matching changes should be made to the
relevant box headings: "Debtor(s) (name(s) and address)" should
be "Debtor(s) (name(s) and address(es))". "Attorney for
Debtor(s) (name and address)" should be changed to "Attorney(s)
for Debtor(s) (name(s) and address(es))." For additional clarity,
the extra enclosing parentheses might be changed to brackets,
such as "[name(s) and address(es)]."

(b) Many explanatory comments do not clearly reflect the
situation of joint filings. Example: under "Creditors May Not
Take Certain Actions", there are references to "the debtor." This
should be changed to "a debtor." The section on "Meeting of
Creditors" states that "the debtor (both spouses in a joint case)
must be present. "Since it is common for debtors in a joint
filing to be separated or divorced, the term 'spouses' is
potentially inappropriate and should be replaced by "both
debtors."

(c) The difference in usage between regular and alternate
versions of 9E and 9F is not clear. It appears the only
difference is whether a deadline for filing claims has been set.
"Is this correct?"
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Subcommittee Recommendation: No action. The response to
the question in comment (c) is "yes."

6. Ms. Eddy (#28):

Comment: (a) The introductory section does not accommodate
notice that the case was filed as an involuntary case.

(b) In the introductory section, the "Note: The staff..."
statement should be in BOLD, and the Legal Advice box of the
Explanations section should be eliminated. This would provide a
blank box in the explanations section for courts to provide local
information (e.g., Pacer and VCIS telephone numbers).

(c) "Deadline to Object Exemptions" box on all forms that
have it (9A, 9C, 9E, 9E(Alt.), 9G, 9I) should include the
provisions of Rule 4003(b): "IY.. or the filing of any amendment
to the list or supplemental schedules..."

(d) The first sentence of -the "Bankruptcy Clerk's Office"
statement in the Explanations section is not appropriate. "This
court, by local rule, allows papers to be filed in any divisional
office in this district."

(e) The revisions will expand these forms to 2 pages, and
printing the claim form on the back will not be possible. This
will dramatically increase the cost of noticing, paper
consumption and other valuable resources.

Subcommittee Recommendation: No action recommended
regarding comments (a), (b), and (c). With respect to comment
(d), change the word ''must" to "should" so that the sentence
reads: "Any paper that you file in this bankruptcy case should be
filed at the bankruptcy clerk's office at the address listed on
the front side." No action recommended with respect to comment
(e) because the Subcommittee believes that the benefits of the
revised forms outweigh these costs.

7. Ms. Argoe (# 4):

Comment: Suggests that Form 9 notices include setting a
deadline for filing proofs of interest.

Subcommittee Recommendation: No action.

8. Mr. Palman (#29):

Comment: (a) On behalf of the BCAG (Bankruptcy Clerks'
Advisory Group), suggests that the "speculative and possibly
small benefit of greater comprehension of the forms is outweighed
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by the clear financial burden that would result if the form is
expanded to 2 pages."

(b) The section describing the Bankruptcy Clerk's Office
instructs that all papers must be filed at the address listed at
the notice. But Rule 5005(a)(1) permits papers to be filed with
the clerk in the district where the case is pending, which means
that papers may be filed at any bankruptcy court within the
district. Suggests that the language be changed to "should"
instead of "must."

(c) Space should be provided for courts to include local_
information that is unique to a particular court.

Subcommittee Recommendations: No action with respect to
comment (a).

With respect to comment (b), the word "must" should be
changed to "should" as suggested (this Subcommittee
recommendation is the same as that expressed in response to Ms.
Eddy's comment in item # 6 above).

With respect to comment (c), the following should be added
to the committee note: "The court may use blank spaces on the
form to include additional information applicable to the
particular district."

9. Judge Gindin (#30):

Comment: The "Explanations" section for "Meeting of
Creditors" should include instructions to contact the trustee,
whose name and telephone number appear on the notice, with
questions regarding the meeting. Currently, the clerk's office
receive enumerable calls that should or must be directed to the
trustee.

Subcommittee Recommendation: No action.

10. Mr. Webb (#31):

Comment: On behalf of National Conference of Bankruptcy
Clerks, he expresses concern that the explanations added to the
form will produce more litigation and more work for the clerk's
office. "Bankruptcy is a complicated legal procedure which is
impossible to explain in a few short paragraphs." Of particular
concern are the explanations for discharge and exempt property.
"Our fear is that those explanations will encourage frivolous pro
se responses to chapter 7 bankruptcies and also dramatically
increase telephone traffic." Small creditors will grasp these
explanations as a way to get paid or cause the debtor discomfort.
The exempt property explanation would encourage unsophisticated
creditors to file objections. "At the very least, Clerks' offices
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will be flooded with calls from irate creditors demanding their
'perceived' rights." If explanations will be included in these
forms, itis suggested that theybe tested in a few districts
first. The potential impact ofthese forms needs more study.

Subcommittee Recommendation: No action.,

11. Mr. Klein and Mr. Rao (#32):

Comment: These forms are improved and some explanations on
the back are better. But, under the "Creditors May Not Take,
Certain Actions" section, "we don't think that the definition of
creditor should have been deleted and there is no longer a
warning'about penalties for stay violations."

Subcommittee Recommendation: No action.
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Form 9C (Notice of Chapter 7 Bankruptcy Case,
Meeting of Creditors, and Deadlines)

1. Ms. Morris (#27):

Comment: In explanatory box labeled "Liquidation of the
Debtor's Property..." on the back of the form, add the word
"priority" in the sentence beginning: "If the trustee can
collect..., in the priority order specified..."

Subcommittee Recommendation: No action.

2. Mr. Patchan (#34):

Comment: Under "Explanations" as to "Filing of Chapter 7
Bankruptcy Case", insert phrase ("for liquidation of the debtor's
estate") that indicates the nature of a chapter 7 case, to be
placed after the statutory citation. Similar types of phrases
are used on other Form 9 versions for chapter 11, 12 or 13 cases.
(This comment is also made regarding Form 9D).

Subcommittee Recommendation: No action.

Rules App. B-8 1



Form 9D (Notice of Chapter 7 Bankruptcy Case,
Meeting of Creditors, and Deadlines)

1. Ms. Morris (#27):

Comment: In "Claims" section on page 2, change to read
"Deadline to file a Proof of Claime'r And query: where is the
recitation on discharge of debts?''

Subcommittee Recommendation: Change phrase to read
"Deadline to file a Proof of Claim" on Forms 9C,' 9D, and 9F
(Alt.). These are typographical errors.

With respect to the query, there is no recitation on
discharge of debts because this form applies only to
corporations/partnerships in chapter 7, for which there is no
discharge.

2. Ms. Eddy (#28):

Comment: Under "Meet-ing .lo-f Creditorsl' sect-ion, delete second
period after p.m.

Subcommittee Recommendation: Make this correction.

Mr. Zackin (#33):

Comment: Modify instruction as to "Liquidation of the
Debtor's Property" to eliminate the reference to exempt property
since corporations and partnerships are not entitled to exempt
any property.

Subcommittee Recommendation: Delete the words "that is not
exempt" from the first sentence of the explanation under the box
designated "Liquidation of the Debtor's Property and Payment of
Creditors' Claims"
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Forms 9E and 9F (Notice of Chapter 11 Bankruptcy Case,
Meeting of Creditors, and Deadlines)

1. Judge Holland (#2):

Comments: In last sentence of explanations in top box on
page 2, move the phrase "unless a trustee is serving" to the
beginning of the sentence to clarify that it applies to both
clauses (this comment applies to all chapter 11 notices)

Subcommittee Recommendation: Change the last sentence in
top box on page 2 to read as follows: "Unless a trustee is
serving, the debtor will remain in possession of the debtor's
property and may continue to operate any business."

2. Mr. Klee's paralegals (#17):

Comment: Require that a copy of any claim filed in a chapter
11 case be provided to the debtor's attorney whose name and
address appears on the form. Although not conclusive as to the
claims filed, it would give the attorney a better starting point
in reviewing--claims-since the clerk's office does misplace or
lose claims, if it is processing the claims at all.

Subcommittee Recommendation: No action.

3. Judge Mund (#19):

Comment: In "Filing of Chapter 11 Bankruptcy Case" box on
back of form, change last word from "serving" to "appointed".
The word "serving" indicates a present action, whereas a trustee
may be appointed in the future.

Subcommittee Recommendation: No action.

4. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: Form 9F and 9F(Alt.) do not include any mechanism
to indicate whether the debtor is a corporation or a partnership.

Subcommittee Recommendation: Change the first sentence of
Forms 9F and 9F(Alt.) to insert "[corporation] or [partnership]"
after "debtor." This will conform this sentence to the first
sentence of Forms 9B, 9D, and 9H to indicate whether the debtor
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is a corporation or a partnership.

5. Ms. Eddy (#28)

Comment,: The "Filing of Chapter 11 Bankruptcy Case" box of
the Explanations section refers to a confirmation hearing, but
not to a disclosure statement hearing.

Subcommittee Recommendation: No action.

6. Ms. Eddy (#28):

Comment: (a) The first line of Form 9F does not contain the
reference to "[corporation] or [partnership]" the way that Form
9B, 9D, and 9H do.

(b) Suggests that the section "Deadline to File a Complaint
Objecting to Discharge of the Debtor" be deleted from Form 9F
because it does not apply in chapter 11 corporate or partnership
cases.

Subcommittee Recommendation: With respect to comment (a),
see Subcommittee Recommendation to Mr. Axler' comment' (item #4
above).

With respect to comment (b), the Subcommittee recommends the
following changes:

(1) delete box headed "Deadline to File a Complaint
Objecting to Discharge of the Debtor" from Form 9F and
9F(Alt.);

(2) The statement "Papers must be received.. ." in the
"Deadlines" box on all Form 9 notices should be moved up to
the shaded area;

(3) In Forms 9D, 9F, and 9F(Alt.): Change the heading
(in the shaded area) "Deadlines" to "Deadline to File a
Proof of Claim:", delete "Deadline to File a Proof of Claim"
in the unshaded area, and change "Papers" to "Proof of
Claim" in the sentence under the heading.

(4) On page 2 of Forms 9F and 9F(Alt.), replace the
"Discharge of Debts" explanation with the following:
"Confirmation of a chapter 11 plan may result in a discharge
of debts, which may include all or part of your debt. See
Bankruptcy Code § 1141(d). A discharge means that you may
never--try to collect the debt from the debtor."

(5) On page 2 of Forms 9E and 9E(Alt,), replace the
first sentence of "Discharge of Debts" explanation with the
following: "Confirmation of a chapter 11 plan may result in
a discharge of debts, which may include all or part of your
debt. See Bankruptcy Code § 1141(d)." 
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7. Judge Gindin (#30):

Comment: (a) On Form 9F(Alt.), there is a typo: The word
"recognize" should be "reorganize" in the third line of the
Explanations section for "Filing of Chapter 11 Bankruptcy Case."

(b) The "Explanations" section for "Discharge of Debts"
should include "more explanation of discharge in a Chapter 11
plan and objections to the plan." The addition of discharge
information in the chapter 11 notice for corporation/partnership
cases may be confusing without greater explanation.

Subcommittee Recommendation: Correct the typo mentioned in
comment (a) (change "recognize" to "reorganize").

With respect to comment (b), see Subcommittee
Recommendations regarding Ms. Eddy's comments (item #6 above).

Rules App. B-85



Form 9G and 9H (Notice of Chapter 12 Bankruptcy Case,
Meeting of Creditors and Deadlines)

1. Judge Holland (#2):

Comment: States that the explanation under "Discharge of
Debts" is incorrect (this comment applies to both chapter 12 and
13 forms).

Subcommittee Recommendation. No action with respect to
chapter 12.

2. Ms. Eddy (# 28):

Comment: (a) Remove printing error on Form 9G, immediately
above "See Reverse Side For Important Explanations" box, where it
says "Form B9F(Alt.)."

(b) Questions whether § 523 actions may be brought against a
corporate chapter 12 debtor.

Subcommittee Recommendation: Make the correction suggested
in comment (a). No action with respect to comment (b).
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Form 9I (Notice of Chapter 13 Bankruptcy Case,
Meeting of Creditors, and Deadlines)

1. Judge Holland (#2):

Comment: The explanation under "Discharge of Debts" is
incorrect (this comment applies to both chapter 12 and 13 forms).

Subcommittee Recommendation: Delete explanation under
"Discharge of Debts," except for the first two sentences which
should remain.

2. Mr. Santoro (#3):

Comment: Suggests that the note at top of the form be
changed as follows: "The staff of the bankruptcy clerk's office
and the Chapter 13 trustee's Qffice cannot give legal advice.11
This will help eliminate many calls to the Chapter 13 trustee for
legal advice.

Subcommittee Recommendation: No action.

3. Mr. Ledford (#10):

Comment: (a) caption is insufficient to fit the full title
of his court (including the division as well as district);

(b) do not have shaded areas, because he is unable to print
them, many printers cannot duplicate this shading, and it should
not be necessary given the bold type used;

(c) phrase "an order for relief has been entered" should be
deleted in first paragraph on back page because there is no
separate order for relief entered and therefore the statement is
incorrect;

(d) reference to "'12011" should be "1301" in "Creditors May
Not Take Certain Actions" section;

(e) discharge of debts explanation is incorrect in that §
523(a)(2), (4), (6), or (15) are not applicable under § 1328;

(f) Exempt Property explanation is inaccurate because in a
chapter 7 case exempt property may be sold if the value exceeds
the exemption; and

(g) in "legal advice" section, expand to include chapter 13
trustee (who may not give legal advice as per § 1302(b)(4)).

Subcommittee Recommendation: No action, except as follows:
(1) Correct typo by changing "1201" to "1301" in "Creditors

May Not Take Certain Actions" explanation on page 2 of Form 9I;
(2) Same Subcommittee recommendation as expressed in

response to Judge Holland's comment (item #1 above).
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4. Mr. King (#11):

Comment: Should delete information on nondischargeability of
debts arising under § 523(a)(2), (4), (6) and (15). These are
dischargeable and, if § 1328(b) is applicable, a new deadline for
objections is set.

Subcommittee Recommendation: Same recommendation as
expressed in response to Judge Holland's comment (item #1 above).

5. Mr. Fessenden (#12):

Comment: (a) In favor of changes (especially approves the
addition of the date of the original petition and conversion
date), but he thinks the explanation on back (first box)
("Chapter 13 allows an individual with regular income and debts
belowa specified amount to adjust their debts pursuant to a
plan") is not accurate in that not all debts are adjustable (for
example, home mortgages may not be modified). Also suggests
deleting the personal pronoun in that sentence. He suggests it
read: "Chapter 13 allows an individual with regular income and
debts below a specified amount to adjust certain debts pursuant
to a plan."

(b) correct typo (§ 1201 should be § 1301) in second block
on back;

(c) form should explain local variation as to whether proof
of claim must be filed with chapter 13 trustee as well (or
instead of) the clerk (as is the local rule in Maine);

(d) section on discharge of debts should not include
references to § 523(a)(2), (4), (6), and (15) because these are
dischargeable in chapter 13; and

(e) in box on clerk's office, indicate that proofs of claim
may have to be filed with trustee pursuant to local rule -it
might be wise to indicate that most papers filed should also be
served on the trustee and/or debtor's counsel.

Subcommittee Recommendations:
(a) Delete the word "their" in second sentence of

explanation at top of page 2 (sentence beginning "Chapter 13
allows ... ");

(b) Correct typo ("1201" should be "1301") in "Creditors May
Not Take Certain Actions" explanation on page 2.

(c) Add statement in committee note to indicate that courts
may use blank spaces for local information (same as Subcommittee
Recommendation with respect to Mr. Palman's comments under Forms
9A-9I, item #8)W.

(d) Reference to § 523 subsections should be deleted from
explanation on discharge (same as Subcommittee recommendation in
response to Judge Holland's comments in item #1 above).
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(e) No action. Local information may be added in blank
Q spaces.

6. Judge Mund (#19):

Comment: (a) There is alternative language (indicated in
brackets) in the section on "Filing of Plan, Hearing on
Confirmation" (page 1), and in "Filing of Chapter 13 Bankruptcy
Case" section on page 2. Asks how the court will indicate this?
Will the court have separate forms for each alternative, or
should there be check off boxes?

(b) In "Creditors May Not Take Certain Actions" box on back,
"1201" should read "1301".',

(c) In "Discharge of Debts" box on back, reference to §
523(a)(2), etc. are not relevant in chapter 13.

Subcommittee Recommendation: No action with respect to
comment (a). With respect to comment (b), this correction will
be made (as indicated above). With respect to comment (c),
reference to § 523(a) will be deleted as stated in the
Subcommittee's recommendation in response to Judge Holland's
comment (item #1 above).

O> 7. Ms. Robinson (#20):

Comment: "Discharge of Debt" section on back should explain
that discharges are not granted until completion of the chapter
13 plan, etc. The explanation of discharge is the same as for
chapter 7, but should not be.

Subcommittee Recommendation: No action.

8. Ms. Argoe (#26):

Comment: The plan, or summary of the plan, should be served
by debtor's counsel, and the form should so state (instead of
saying that it is attached to the § 341 meeting notice).
Realizes that this needs a rules change (Rule 3015(d)), and
suggests that the Committee change the rule to accommodate this.
"This court's local rule requires the debtor's attorney to serve
the plan on all creditors and parties in interest and the notice
of the chapter 13 bankruptcy case so advises and provides a very
brief "summary." This is a more efficient way to handle chapter
13 notices and plans.

r>R
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Subcommittee Recommendation: No action, except refer to
Advisory Committee for consideration of whether the rule should
be changed.

9. Ms. Eddy (#28):-

Comment: (a) reference to "1201" should be "1301" in
"Creditors May Not Take Certain Actions" section; and,

(b) delete "Discharge of Debts" box.

Subcommittee Recommendation: (a) correction ("1201" changed
to "1301") will be made as indicated above; (b) see Subcommittee
recommendation in response to Judge Holland's comment (item #1
above).

10. Judge Gindin (#30):

Comment: (a) Include the deadline for objecting to
confirmation of the plan. The Explanations section for "Filing of
Chapter 13 Bankruptcy Case" refers to the confirmation hearing
but does not provide a deadline for objecting.

(b) Clarify the Explanations section for "Discharge of
Debts." It is misleading in that § 523(a)(2), (4), (6) and (15)
do not apply in chapter 13 if the debtor completes payments under
the plan.

Subcommittee Recommendation: No action regarding comment
(a). With respect to comment (b), reference to § 523(a) will be
deleted as stated above (see Subcommittee Recommendation in item
#1 above).

11. Mr. Klein and Mr. Rao (#32):

Comment: (a) Under "Creditors May Not Take Certain Actions"
section on the back, the form deletes the reference to possible
protection for codebtors;

(b) Under "Discharge of Debts", there should not be any
reference to § 523(a) (2), (4), (6) and (15).

Subcommittee Recommendation: With respect to comment (a),
make the following changes:

(1) on page 2, the first sentence of the explanation under
"Creditors May Not Take Certain Actions" should be changed to
read as follows: "Prohibited collection actions against the
debtor and certain codebtors are listed in Bankruptcy Code § 362
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and § 1301." Also, make the same change on Form 9H, except use
"1201" instead of "1301".

(2) on page 1, under "Creditors May Not Take Certain
Actions" change "... against the debtor and the debtor's
property..." to "... against the debtor, certain codebtors, and
the debtor's property..." Make the same change on Form 9H.

With respect to comment (b), reference to § 523(a) will be
deleted as stated above (see Subcommittee Recommendation in item
#1 above).
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Form 10 (Proof of Claim)

1. Judge Holland (#2): K

Comment: Finds definition of "secured claim" confusing and
suggests that "if" in the first line of the definition be changed
to "to the extent that" to clarify that the claim may be
partially secured. ^ ' 

Subcommittee Recommendation: On page 2, under "Secured
Creditors" explanation, (1) delete "below" in last line; and (2)
in first line, change "if" to "to the extent that".

2. Mr. Ledford (#10):

Comment: (a) Shading should be eliminated (not compatible
with many printers and unnecessary);

(b) there is insufficient space for the amount of the claim;
(c) there is too much explanation concerning the claim: in

section 4, it should be sufficient to have one line for a secured
claim with brief collateral description and a line for unsecured
nonpriority claim. Sees no need for detailed explanations in 4,
4a, and 4b. Section 4 and 5 are redundant (same dollar amount is
shown twice). "My experience is that we will have different
amounts in section 4 and 5 and will require me, as trustee, to
take action to determine which number is the correct number." 

Subcommittee Recommendation: No action with respect to
comments (a) and (b). In response to comment (c), the
Subcommittee recommends that boxes 4 and 5 be rewritten to avoid
redundancy and to clarify these boxes. See revisions to these
boxes marked on the enclosed marked forms.

3. Ms. Robinson (#20):

Comment: (a) Should include a space for the "chapter" (i.e.,
chapter 7) - should be placed immediately after or below the case
number on the form.

(b) "Excellent idea to have instructions for preparation of
proof of claim." But this could affect courts that are currently

printing proof of claim form on back of § 341 notice, or
that include it in template for Bankruptcy Noticing Center. Could
affect number of pages to be sent out, additional noticing
charges and/or postage. "Courts need to think about this."

Subcommittee Recommendation: No action.
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4. Ms. Conlon (#22):

Comment: (a) The classification of claim section is "too
cramped and difficult to read. It should be made larger and
easier to read.'

(b) The note regarding administrative expenses should refer
to a specific procedure for filing administrative claims.
Suggests a separate form for administrative expenses, such as a
v"§ 503(b) Request for Payment" form similar to the one the IRS
uses (she attaches a sample).

Subcommittee Recommendation: With respect to comment (a),
see Subcommittee Recommendation in response to Ms. Robinson's
comment (item # 3 above). Take no action with respect to comment
(b).

5. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: (a) Should not eliminate area to indicate what
chapter the case is under. This is useful information for most
recipients of this form and should not beeliminated.

(b) In the section for referencing a previously-filed claim,
the space for the date of the older claim is insufficient.

(c) Under "Basis of Claim", change "§ 114" to "1114" for
retiree benefits (this is a typo).

(d) Under box 4 ("Classification of Claim"), in the sentence
beginning "Check the appropriate box or boxes that best
describe...", the first instance of the word "claim" is
incorrectly superscripted with respect to the rest of the
sentence.

(e) In section 4c, the phrase "not more than 90 days before"
should be changed to "within 90 days before" to conform to §
507(a)(3). This "may lead to confusion on the part of the
reader."

(f) In section 6, change "The amount of all payments" to
"The total amount of all payments" for additional clarity.

(g) On page 2, the explanatory text for "Proof of Claim"
uses a run-on sentence that should be changed to: "A form telling
the bankruptcy court how much the debtor owed a creditor at the
time when the bankruptcy case was filed (the amount of the
creditor's claim). This form must be filed with the clerk of the
bankruptcy court where the bankruptcy case was filed."

(h) In the second explanatory paragraph for "Secured Claim",
the first sentence ("Examples of liens...") should be clarified
by changing "and" to "or" and adding a comma following
"television set".

(i) In the explanatory section for "Unsecured Claim", the
introductory clause "If a claim is not a secured claim" should be
followed by a comma.

(j) In section on "Court, Name of Debtor and Case Number" on
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back, where the filer is asked to fill in the name of the
judicial district, it might prove useful to request not only the
district, but..also the divisional office where the case was
filed.

Subcommittee Recommendation: -No action, except as follows:
(1) With -respect to comment (b), the space for the date of

the older claim should be made larger. 
(2) With respect to comment (c), the typo will be corrected

(to read 1"1114").
(3) With respect to comment (e), change "not more than 90

days before1' to "lwithin 90 days" in section 4c.
(4). With respect to comment (g), under "Proof of Claim"' on

page 2, the explanatory text should be changed to: "A form-
telling the bankruptcy court how much the debtor owed a creditor
at the time the bankruptcy case was filed (the amount of the
creditor's claim). This form must be filed with the clerk of the
bankruptcy court where the bankruptcy case was filed."

(5) With respect to comment (h), only add a comma following
"television set" in the first. sentence of second paragraph under
"Secured Claim.,' ".

(6) With respect to comment.(), under "Unsecured ClaimJ',
the introductory ,clause "If a claim is not a secured claim"
should be.followed by a comma.

6. Ms. Morris (#27):

Comment: (a) In box "Check here if this is a claim" on right
side, add a check box for "Results from a transfer." 

(b) Item 7 (Supporting documents), change sentence to read
"Attach copies only of supporting documents...", and also add to
the end of this section: "DO NOT SEND ORIGINALS"

Subcommittee Recommendation: No action, except add "DO NOT
SEND ORIGINALS" at end of item #7 (Supporting Documents) on page
1 of form.

7. Ms. Eddy (#28);

Comment: In item 8, remove the word "Time" and insert the
word "Date."'

Subcommittee Recommendation: As suggested, remove the word
"Time" and insert the word "Date" in heading of item #8.

8. Mr. Klein and Mr. Rao (#32):

Comment: (a) It would be helpful for the proof of secured
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claim to include the total amount of the claim and the amount of
any arrears with a breakdown of the ancillary charges for each;

(b) It would also be helpful, if the creditor agrees that
the claim is undersecured, for the amount of the unsecured claim
to be listed separately. A box format which parallels schedules
D, E, and F might be a useful approach. Or, secured claims might
be enumerated on the reverse of the claim form with the
instructions moved to a separate page;

(c) A signature under penalty of perjury would cut down on
fraudulent claims;

(d) there should be a box for a creditor to note that it is
an insured depository institution to facilitate compliance with
special service requirements under Rule 7004(h); and

(e) the creditor's address should be noted on the form even
if notices are to be sent to someone other than the creditor. It
should be possible for all parties and the court to find
creditors, when necessary, to meet adversary proceeding service
requirements under Rule 7004.

Subcommittee Recommendation: No action, except that the
Subcommittee recommends that boxes 4 and 5 be rewritten to avoid
redundancy and to clarify these boxes. See Subcommittee
Recommendation in response to Mr. Ledford's comments (item #2 -

above).

9. Mr. Zackin (#33):

Comments: (a) Clarify the last sentence of the instructions
for "Secured Claim." It is confusing; and

(b) The title of the document ("Proof of Claim") should be
centered prominently.

Subcommittee Recommendations: Change the last sentence of
the instructions for "Secured Claim" to read as follows: "In
addition, to the extent a creditor also owes money to the debtor,
the creditor's claim may be a secured claim." No action with
respect to comment (b).
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Form 14 (Ballot for Accepting or Rejecting a Plan)

1. Judge Altenberger ,(#16):

Comment: There are several blanks for the class of the claim
to be filled in. It is unduly burdensome for the debtor to have
to fill these in; the creditor can easily obtain this from"the
disclosure statement.

Subcommittee Recommendation: No action.

2. Mr. Zackin (#33):

Comments: (a) The last, sentence of the first paragraph on
the impact of court approval should be in bold and in its own
paragraph for emphasis;

(b) Last sentence of third paragraph (on binding effect of
the plan) should be in bold and in a separate paragraph for
emphasis;,,

(c) The word "plan" should have a capital "P" wherever it
appears.

Subcommittee Recommendation: No action with respect to
comment (a).

With respect to comment (b), make the suggested change to
emphasize the binding effect of the plan, even if for creditors
who do not vote.

With respect to comment (c), capitalize "Plan" wherever it
appears, as suggested.
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Form 17 (Notice of Appeal)

1. Mr. Zackin (#33):

Comments: (a) A grid for addresses and telephone numbers
should be added to emphasize that this is required information.

(b) Add another grid for names and addresses of other
parties who should be noticed but who are not actual parties to
the judgment appealed from.

(c) Insert a line in the second line of the first paragraph
to provide space in which to describe the judgement. This is to
assist the clerk in transmitting the record.

(d) Under the signature line, the phrase "or Pro Se
Appellant" should be added next to "Attorney for Appellant."

Subcommittee Recommendations: No action with respect to
comments (a), (b), or (c). With respect to comment (d), the
Subcommittee recommends: 

(1) adding immediately after "Attorney for Appellant" the
following: "(or Appellant, if not represented by an attorney)."

(2) delete "(and Identification No. if required)" under the
attorney signature line.

(3) Change "Tel No." to "Telephone No."
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Form 18 (Discharge of Debtor in a Chapter 7 Case)

1. Judge Tchaikovsky (#1):

Comment: Suggests that the current notice, and the proposed
amendments, are confusing to creditors with pending
nondischargeability actions. Suggests (1) bold notice at the
bottom of.page 1 stating that the discharge does not apply to
debts of the type listed on the back, (2) the title of the bottom
section on the back should be ".Scope of Discharge" or "Debts that
are Not Discharged", (3) the first paragraph of bottom section on
back should be the same as published, but the rest of it should
be rewritten into 2 paragraphs, listing in one paragraph those
debts that can be declared nondischargeable without legal action,
and in a separate paragraph listing those for which an action
must be timely commenced.. Suggests specific language for this.

Subcommittee Recommendation:
(1) add a new heading, "Debts That are Not Discharged,"

immediately before the 'last sentence of the first paragraph under
"Debts that are Discharged."

(2) Change para. d to read: "Debts that the bankruptcy court
specifically has decided or will decide in this bankruptcy case,
are not discharged;"

(3) Move para. d ("Debts that the bankruptcy court ... ") so
that it appears immediately after "g. Some debts which were
not..." and re-letter the paragraphs accordingly.

2. Judge Holland (#2):

Comment: On back, under "Debts that are Discharged",
paragraph (d) is confusing. The phrase "during the bankruptcy
case" may mislead creditors into believing that there is no
longer jurisdiction in any court to determine dischargeability
for which no deadline is set in § 523, and could give the wrong
impression that only the bankruptcy court has jurisdiction to
determine nondischargeability of those debts.

Subcommittee Recommendation: See Subcommittee
Recommendation in response to Judge Tchaikovsky (item #1 above).

3. Judge Yacos (#14):

Comment: (a) The body of the order, following "IT IS
ORDERED:" should be changed to read as follows: "The debtor is
granted a discharge under section 727(b) of title 11, United
States Code, (the Bankruptcy Code), subject to any applicable
exceptions under § 523 of the Bankruptcy Code that may be
asserted by a creditor on a good faith and timely basis as to a
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particular debt. Creditors are barred from pursuing collection of
discharged debts of the debtor by the injunction included in §
524(a) of the Bankruptcy Code, subject to any exceptions under §
523 of the Code as referenced above." This is a more accurate
and complete statement of what is happening when a discharge
order is entered.

(b) strongly objects to anything printed on the back of a
court order that at least impliedly would be a statement approved
by the judge. This is bad practice. "I myself would not agree to
a number of statements included on the reverse side of the form
mostly stemming from the over-simplification inherent in the
language "a debt that has been discharged." If an explanation is
needed, a separate sheet can be given by the clerk that should be
more comprehensive, including a discussion of the fact that
creditors can in some instances pursue the debtor in post-
bankruptcy litigation on debts as to which there is a bona fide
contention that the debt is nondischargeable under § 523. "The
proposed language gives no inkling of that possibility.'

Subcommittee Recommendation: No action.

4. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: (a) No new forms are shown to replace old B18J and
B180 forms used for the discharge of both or one joint debtor.
Should it be assumed these forms will be changed to match the
changes to Form 18?

(b) Reference to "most student loans" in explanatory text is
an overgeneralization; perhaps use terms such as "federally-
supported" or "federally-funded" for clarity.

(c) Last sentence on back of form should be changed to
"Because the law is complicated, you..." (for clarity).

Subcommittee Recommendation: With respect to comment (a),
refer this to the Administrative Office. Take no action with
respect to comment (b). With respect to comment (c), change the
last paragraph on the back of form (in bold) to read as follows:

"This information is only a general summary of the
bankruptcy discharge. There are exceptions to these general
rules. Because the law is complicated, you may want to
consult an attorney to determine the exact effect of the
discharge in this case."

5. Ms. Argoe (#26):

Comments: The discharge lends itself to being more of a
ministerial order that the clerk issues, rather than one signed
by the judge. Realizes that this may take a Rule change or a
local rule (which exists in her court).
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Subcommittee Recommendation: No action.

6. Ms. Eddy (#28):

Comment: Suggests that-Rule 4004(g) be deleted so as to
eliminate the- requirement to send notice of the discharge to all
creditors.

Subcommittee Recommendation: No action.

7. Mr. Klein and Mr. Rao (#32):

Comment: (a) Prefers the language of the current form
(paragraph 3) which makes it clear that creditors are "enjoined"
from taking collection actions. Even though the back of the new
form explains this, "the new form doesn't have the feel of a
court order and may create problems in future discharge violation
actions." Also, when the discharge is sent to a collection
agency, the agency might fail to copy the reverse side when the
order is forwarded to the creditor for its files;

(b) Disagrees with the language of the second paragraph
under "1collection of Discharged Debts Prohibited". It suggests
that a creditor might be able to enforce a lien even after
discharge if the lien has not been "avoided or eliminated." This
might imply that a lien can be enforced even if all current
payments are being made and therefore seems to conflict with the
changes to Form 8 (Debtor's Statement of Intention). Perhaps this
can be addressed in a committee note'to the proposed form; and

(c) The language under "Debts that are Discharged" on the
back may not be helpful, is vaguely worded, and may create
creditor confusion leading to possible discharge violations.

Subcommittee Recommendation: No actioniwith respect to
comments (a) and (b). With respect to comment (c), see the
Subcommittee Recommendation in response to Judge Tchaikovsky
(item #1)

8. Mr. Zackin (#33):

Comments: (a) The disclaimer at bottom of page 2 should be
moved to the top and in all capital letters for emphasis.

(b) the instructions could give the impression that a
creditor may determine if a debt is discharged. It should
emphasize that the bankruptcy court makes these determinations.

(c) «In last sentence of the first paragraph under "Debts
that are Discharged", insert "usually" after "debts which are" so
that the sentence reads: "Some of the common types of debts which
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are usually not discharged in a .... "

(d) Reference to "your case" should be changed to "this
case" in the last sentence on page 2.

(e) In the second paragraph on page 2 describing the
prohibition on collection, the word "may" should be underlined
for emphasis ("a creditor may have the right to enforce a valid
lien..."

(f) The word "most" in paragraphs a, c, and e on page 2,
should be underlined for emphasis.

Subcommittee Recommendation: No action, except that the
change ("your case" to "this case") suggested in comment (d)
should be made.
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Form 20A (Notice of Motion or Objection)

1. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: Space for entry of a date in second paragraph
should have room for the time as well (or utilize the term "close
of business"), since this is a deadline.

Subcommittee Recommendation: No action.

2. Mr. Klein and Mr. Rao (#32):

Comment: (a) Form seems fine (many courts have been using
something like this for years), but some attention to formatting
might be helpful (use of large bold type);

(b) Parties may have become familiar with similar kinds of
forms under local rules. While uniformity is an important goal,
perhaps a "phase in" period for jurisdictions with substantially
similar local forms would make compliance more convenient for the
affected parties.

Subcommittee Recommendations: With respect to comment (a),
the Subcommittee recommends substantial re-formatting of Forms
20A and 20B as indicated on the enclosed draft of recommended
post-publication revisions.

With respect to comment (b), see Subcommittee
Recommendations in response to Mr. Klein and Mr. Rao's comments
under "General Comments Applicable to All or Several Forms" (item
# 10).

3. Mr. Zackin (#33):

Comments (applicable to both Forms 20A and 20B):
(a) the address for filing with the court should be

provided.
(b) the word "receive" in the explanation as to mailing

should be in bold for emphasis.
(c) Questions the intended purpose of Forms 20A and 20B. Are

these intended to replace the notices filed by counsel under
current local practice or are they forms that will be issued by
the clerk when a motion or objection is filed? This should be
clarified.

Subcommittee Recommendation: Make the changes suggested in
comments (a) and (b). With respect to comment (c), add the
following as a separate paragraph in the Committee Note:

"The Committee anticipates that these notices will be
sent by the movant unless local rules provide for some other
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entity to give notice." I

C'
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Form 20B (Notice of Objection to Claim)

1. Mr. King (#11):

Comment: The form should include a delineation of precisely
which claim has caused the objection. Include the filing date of
the claim, a blank for the claim, the dollar amount and the
category of treatment (secured, priority, unsecured). Often there
are duplicate claims filed and this information will clarify
which claim is being challenged.

Subcommittee Recommendation: No action.

2. Judge Altenberger (#16):

Comment: Points out typographical error in the second
paragraph (the second "or" should be "on").

Subcommittee Recommendation: Change the second "or" in the
second paragraph, to read "then on or before."

3. Mr. Axler (NIBS Dev. and Support Center) (#24):

Comment: (a) It appears that language is left out at end of
second line of second paragraph. Is this essentially the same as
second paragraph of Form 20A? If so, then the comment for 20A is
also applicable to 20B.

(b) The committee note for Forms 20A and 20B mentions that
the "signature line will be adapted to identify the actual
sender..." Does this imply that the court is not normally the
sender? If so, is the court required to perform any type of
tracking on the distribution and receipt of such notices?

Subcommittee Recommendation: With respect to comment (a),
see Subcommittee recommendation in response to Judge Altenberger
(item #2 above).

With respect to comment (b), clarify this in the Committee
Note (see Subcommittee recommendation in response to Mr. Zackin's
comment regarding Form 20A).

4. Judge Gindin (#30):

Comment: Change "or" to "by" immediately preceding the date
in the second paragraph.
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Subcommittee Recommendation: Correct this mistake by
changing "or" to "then on or before", as the Subcommittee
recommended in response to Judge Altenberger (item #2) above.

S. Mr. Klein and Mr. Rao (#32):

Comment: (a) Form seems fine (many courts have been using
something like this for years), but some attention to formatting
might be helpful (use of large bold type);

(b) Parties may have become familiar with similar kinds of
forms under local rules. While uniformity is an important goal,
perhaps a "phase in" period for jurisdictions with substantially
similar local forms would make compliance more convenient for the
affected parties.

Subcommittee Recommendation: With respect to comment (a),
the Subcommittee recommends substantial re-formatting as
indicated on the enclosed drafts of post-publication revisions.

With respect to comment (b), the Subcommittee recommends
phase-in period of approximately three months for the revised
forms. See Subcommittee recommendation in response to Mr. Klein
and Mr. Rao under "General Comments Applicable to All or Several
Forms."
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Exhibit E

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS
TO THE OFFICIAL BANKRUPTCY FORMS

THE CURRENTOFFICIAL FORMS
THAT WILL BE AMENDED
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Otcvg 1204) FORM 1. VOLUNTARY PETITION

United States Bankruptcy Court VOLUNTARY

District of_ PETITION
IN RE (Name of debtor-If indlndual. enter Last. First. Middle) NAME OF JOINT DEBTOR (Spouse) (Lost. First. Middte)

ALL OTHER NAMES used by the debtor en the last 6 years ALL OTHER NAMES used by the joint debtor on the ltst 6 years
(include married, maiden. and trade names.) (include married, maiden, and trade names.)

SOC. SEC.1TAX LD. NO. (if more than one. sltate O.) SOC. SECJTAX l.D. NO. (If more than one. tote att a)

STREET ADDRESS OF DEBTOR (No. and street. city. state. and zip codb) STREET ADDRESS OF JOINT DEBTOR (No. nd tret city. tate, and zip code)

COUNTY OF RESIDENCE OR COUNTY OF RESIDENCE OR
PRINCIPAL PLACE OF BUSINESS PRINCIPAL PLACE OF BUSINESS

MAILING ADORESS OF DEBTOR (It different trom street address) MAILING ADDRESS OF JOINT DEBTOR (I different from street address)

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR VENUE (Chock one box)
(it different from addresses listed above) O Debtor has been domiciled or has had a residence. Principal poc of business, or

principal assets in ths District for 1l0 days Itrrrediately preceding the date of this
peiotion or kwra longer part of such ISO days the in any other DislicL

i3 There is a bankruptcy coa concerning debtors afftillat. general partner, or
partnership pnding in thIs District.

INFORMATION REGARDING DEBTOR (Check applicable boxus)

TYPE OF DEBTOR (Check one box) CHAPTER OR SECTION OF BANKRUPTCY CODE UNDER AtHICH THE PETITION IS
O Individual 0 Corporation Publicly Held FILED (Chock one box)
o joint (Husband & Wile) 0 Corporation Not Publicy Held O Chapter9 0 chapter I 0 El Chapter 13
0 Partnership 0 Municipality 03 Chapter 9 0 Chapter 12 0 Seec. 304--Case Ancitary so Foreign

oOtheir: Proceev
SMALL BUS NESS (Chapter II only)

NATURE OF DEBT (Check one box) 0 Debtor is a small business as defined in 11 U.S.C. 101.
O Non-BusinesslConsurner 0 Business-Complete A& B below O Dblori std elects Il be considereda neN business under II USC~ 51121(e) (Optional

FILING FEE (Check on, box)
A. TYPE OF BUSINESS (Check one box) 0 FIling le attached
o Farming 0 Transportation 0 Commodity Broker 0 Filing lee so be paid in installments. (Applicable to individuals only.) Must attach signed
O Professional 0 Manutacturng/ 0 Construction aptplication for the court's consideration cerntiying that the debtor is unable to pay lee
O PReait/Wholesale Mining O Real Estate except hi instaliments Rule 1006(b) see Oficial Form No. 3
O Railroad 0 Stockbroker 0 Other Business NAME AND ADDRESS OF LAW FIRM OR ATTORNEY

B. BRIEFLY DESCRIBE NATURE OF BUSINESS

Telephone No.

NAME(S) OF ATTORNEY(S) DESIGNATED TO REPRESENT THE DEBTOR
(Print or Type Names)

O_ Debtor is notrepresented by an attorney. Telephone No. of Debtor not represented
STATISTICAIJADMINISTRATIVE INFORMATION (26 U S.C. S 604) ,by an attorney(

(Esurmates only) (Check applicable boxes)

O Debtor estrmates that lundr will be arsaable lor distribution to unsecured creditors. THIS SPACE FOR COURT USE ONLY

O Debtor estimates that, alter any exempt property is excluded and admnmstrative expense paid, there wilt be
no lunds avarlable lor dstorbution to unsecured creditors

ESTIMATED NUMBER OF CREDITORS

1-15 16-49 50-99 100-199 200-999 1000-Over
0 0 0 D I)

ESTIMATED ASSETS (mn thousands 0ollar"SIS)

Under 50 50-99 100.499 500-999 1000-9999 10 000-99.000 100.000-over
o 0 0 0 0

ESTIMATED LIABILITIES tIn thousands of dollars)

Under 50 50-99 100-499 500-999 1000-9999 ¶0.000-99.000 100.000-ovar
O 0 'O 0 0 0 O

EST NO. OF EMPLOYEES-CH It 1 & 12 ONLY

0 1.19 20-99 100-999 1000-over
o 0 0 0 0

EST. NO OF EOUITY SECURITY HOLDERS-CH I i & 12 ONLY

0 1-19 20-99 100-999 1000-over

R. 1 /
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Name of Debtor -

co"e NO. _ _ _ __ _ _ _ __ _ _ _ _
(Court re orth

FILUNG OF PLAN
For ChapterS. 11. 12 and 13 caass only. Checa appropriate boxa.

3 A copy of deblors proposed plan dated _ _ Isnatched. is Debtor intends toil, a plan within Vh time allowed by satai.. nrde. or order of th ourt

PRIOR BANKRUPTCY CASE FILED WllHIN LAST 6 YEARS (if more ghn one, attach addifionat sheet)
Location Where Filed ICase Number Dal Filed

PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE, PARTNER. OR AFFILIATE OF THIS DEBTOR (if more han one. attach additional sheat)
Name of Debtor Ca" Numb" Cat

Relationship District Judge

REQUEST FOR RElIEF

Debtor is etigitle br and requests reliet m accordance wth the chapter of titl It. United State; Code. specilied in this petition.

SIGNATURES
ATTORNEY

X

Signature Date

INDIVIDUALUJOINT DEBTOR(S) CORPORATE OR PARTNERSHIP DEBTOR

I declare under penalty of perury that the inlonnatton proided im this peltion rs -tn and co I declare under penaity of perjury aut the ionnaiton provided in th petition is tua and orec. and
that I haie been autthoned to file ths petition on behall of the deblor.

Signature of Debtor X
Signature Aumorued Indivdual

Date

Print or Type Name of Authorizd Indltdual

Signature of Joint Debtor_

Title of irndnidual Authorized by Debtor to File this Petition

DDol

.t debtor asa corporation ftling under chapter I1. Exhibit -A is attached aWd nade pai t dthis 

TO BE COMPLETED BY INDIVIDUAL CHAPTER 7 DEBTOR WITH PRIMARILY CONSUMER DEBTS (See CERTIFICATiON AND SIGNATURE OF NON-ATTORNEY
P.L 9W-353 § 322) BANKRUPTCY PETITION PREPARER (See 11 U.S.C. I 110)

I ant awar tht Inay proceed under chapter 7. I1. or 12. or 13 of title 11. United States Code. understand the retiet avail- I oertity thb I anm a banntrtcy petition preprer as ned In ItI U.S.C.5§ 110.able aider each such chapter. and choose to proceed under chapter 7 of such btite. ttn I prepared this docuenat or compensation. nd tht I hve provided wt
debtor willt a copy of this document.H I am represented by an attorney. *ehib-t r hast ben cortplatd.

Pirnted or Typed Name of Bankrruptcy Petition Prepare

X.

Signature of Debtor Date Social Secunit Nuaber

I~ ~ ~~~~ 
X

Snatur of Jont Debtor Date Address TeL NO-

EXHIBIT -B- Names and Social Sacunty n bers daln other IniiduaL w prepared er
(To be completed by attorney for individual chapter 7 debtores) with primarily consumer debts.) asistled n preparng th document

1. the tt-oney tor the debtor(s) named n tt e Iore.go.g peton. declare that I hae intornted the deftir(s) that (he. she, or
they) may Proceed under chapter 7. 11. 12. or 13 ofdela t 1. United ates Code, and ha"e 4.plamd the retief *vsaitata If more than one peson prepared ans d xcunent, *tach addrtonat igrtdunder such cpter sttets eorntng to the appropnate 0t1tial FonFon ltr each person.

Signatre o annpicy Petition PrparerI 
A bar*.Vy PSin g.,.s tame. tW" t 4i ti ne pVAoe Of toe I e1 the

Sgture of Attorney Date Frdl ane n t. ba r n r resrA is t bc It11 i ts
ltUsc sttotsusc titai
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Form B1XA
6M9

Exhibit WAn

[If debtor is a corporation filing under chapter 11 of the Code, this Exhibit 'A" shall be
completed and attached to the petition.]

[Caption as in Form 16B]

Exhibit "A" to Voluntary Petition

L Debtor's employer identification number is

2. If any of debtor's securities are registered under section 12 of the Securities and Exchange Act
of 1934, the SEC file number is

3. The following financial data is the latest available information and refers to debtor's condition
on

a. Total assets S

b. Total liabilities S

Approximate
number of
holders

Fixed, liquidated secured debt S

Contingent secured debt S

Disputed secured claims $

Unliquidated secured debt $

Approximate
number of
holders

Fixed, liquidated unsecured debt $

Contingent unsecured debt $

Disputed unsecured claims $

Unliquidated unsecured debt S

Number of shares of preferred stock

Number of shares of common stock
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Exhibit tA' continued

Comments, if any.

4. Brief description of debtor's business:_

5. List the name of any person who directly or indirectly owns, controls, or holds, with power tovote, 20% or more of the voting securities of debtor: ___

6. List the names of all corporations 20% or more of the outstanding voting securities of which aredirectly or indirectly owned, controlled, or held, with power to vote, by debtor
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Form B3
12/94

Form 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

[Caption as in Form 16BJ

APPLICATION TO PAY FILING FEES IN INSTALLMENTS

In accordance with Fed. R. Bankr. P. 1006, application is made for permission to pay the filing fee on the folloaing terms:

S with the filing of the petition, and the balance of

S __________________ in installments, as follows

S _______________ on or before

$ on or before

$ on or before

S onor before

I certify that I am unable to pay the filing fle except in installments. I further certify that I have not paid any money or transferred any property to an
attorney or any other person for services in connection with this case or in connection with any other pending bankruptcy case and that I will not make any
payment or transfer any property for services in connection with the case until the filing fee is paid in fulL

Date:

Applicant

Anorney for Applicant

CERTIFICATION AND SIGNATURE OF NON-ATrORNEY BANIKRUPrCY PETITION PREPARER (See 11 U.S.C § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C § 110. that I prepared this document for compensation, and that I have provided

the debtor with a copy of this documenL

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X _

Signature of Bankruptcy Petition Preparer Date

A p .sf.7ypiu. Jik.o dwpmvi_ cfido 1I ..d dI FadOd -Rqd O hnbtho- r -,q m.tU ia fi, 11 US.C I 11; 18 U-sC 1 5x

ORDER

11 IS ORDERED that the debtor pay the fiing fee in istailments on the terms set forth in the foregoing application.

IT IS FURTHER ORDERED that until the ing fee its paid in full the debtor slhnot pay,. and no person shal aept. any oney or etces in connection with tis case, snd

the debtor shall not retinquish. and no person saha accept, any property as payment for services in connection with this c

Date: BY THE aOURT

D ate: _ _ _ _ _ _ _ _ _ _ _ _

Uined Stai Banbsrpkty Judg
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FORM 86F
(10189)

In re Case No. ___
Debtor (If knownj

SCHEDULE F-CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS
State the name. mailing address. including zip code, and account number. if any, of all entities holding unsecured claims without prioritN against the

debtor or the property of the debtor, as ,of the date of filing of the petition. Do not include claims listed in Schedules D and E. If al creditors will not fit on
this page, use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X' in the column labeled "Codebtor." include the entity on
the appropriate schedule of creditors, and complete Schedule H-.Codebtors. It a joint petition is filed, state whether husband, wife, both of them, or the
marital community maybe liable on each claim by placing an "H,- ''W,. 'J.' or "C" in the column labeled "Husband. Wife, Joint. or Community."

If the claim is contingent, place an "X" in the column labeled "Contingent." If the, claim is unliquidated. place, an -X- in the column labeled
"Unliquidated." If the claim is disputed. place an "X" in the column labeled "Disputed." (You may need to place an -X- in more thap one of these three
columns.)

Report total of all claims listed on this schedule in the box labeled "Toal"' on the last sheet of the completed schedule, Report this total also on the
Summary of Schedules.

0 Check this box if debtor has no creditors holding unsecured non priority claims to report on this Schedule F.

CRED IT OR 'S NAMEDATE CLAIM WAS INCURRED z a
MAILING ADDRESS I'AND CONSIDERATION FOR CLAIM. Z I AMOUNT

INCLUDING ZIP CODE a < CLAIM IS ST E C O _ OF CLAIM

ACCOUNwT NO. __~~~~ l .EOT SOSTTE 

ACCOUNT NO.

ACCOUNT NO.

ACCOUNT NO.

continuation sheets attached Subtotal S

S
Total ccRules App. 13-112



(Rev. United States Bankruptcy Court CaseNumber

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.

MEETING OF CREDITORS, AND FIXING DATES
(Individual or Joint Debtor No Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

c Telephone Number Telephone Number

0 This isa converted case originally filed under chapter on (date).

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or toDetermine Dischargeability of Certain Types of Debts-

AT THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS. DO NOT
FILE A PROOF OF CLAIM UNTIL YOU RECEIVE NOrICE TO DO SO.

COMMENCEMENT OF CASE A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or persons
ramed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court.
including lists of the debtors property. debts, and propry claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. repossessions, or wage
deductions. If unauthorized actions are taken by a creditor against a debtor. the court may penalize that creditor A creditor who is considering taking action against
the debtor or the property of the debtor should review 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court
is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth

above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect a
trustee other than the one named above, elect a committee of creditors, examine the debtor, and transact such other business as may properly come before the meeting.
The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.

I(qJIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property and turn any that is not exempt into money. At this time, however, it

appears from the schedules of the debtor that there are no assets from which any distribution can be paid to creditors. If at a later date it appears that there are assets
from which a distribution may be paid, the creditors will be notified and given an opportunity to file claims.

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt- If a creditor believes that an exemption of
money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting of
creditors. I

DISCHARGE OF DEBTS. The debtor is seeking discharge of debts. A discharge mheans that certain debts are mnde unenforceable against the debtor personally.
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtor
should not receive any discharge of debts under f 727 of the Bankruptcy Code or that a debt owed to the creditor is not dischargeable under I 523(a) (2), (4), (6). or
( 15) of the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline set forth above in the box labeled 'Disclasge of Debts. Creditors
considering taking such action may wish to seek legal advice.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE TO DO SO

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date
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I:ORM9t9 United States Bankruptcy Court
Bankruptcy ~~~~~~~~Case Number

District of
NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE,

MEETING OF CREDITORS, AND FIXING OF DATES
(Corporation/Partnership No Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec/{Tax Id. Nos,

Date Case Filed (or Converted)

Corporation El Partnership

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number lephone Number

This is a converted case originally filed under chapter ' on (date)

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

AT THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS. 'DO NOT FILE
A PROOF OF CLAIM UNTIL YOU RECEIVE NOTICE TO DO SO.

COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the debtor
named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court.
including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the
debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure
actions or repossessions If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is
considering taking-action against the debtor or the property'of the debtor should review 6- 362 of the] Bankruptcy Code antd may wish to seek legal
advice. It the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this
partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor s representative, as specified 'in Bankruptcy Rule 9001(5). is required to appear at the meeting of creditors on the
date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not
required. At the meeting, the creditors may elect a trustee other than the one named above, elect a committee of creditors, examine the debtor, and
transact such other business as may properly come before the meeting, The meeting may be continued or adjourned from time to time by notice at the
meeting, without further Written notice to the creditors.

LIQUIDATION OF THE DEBTOR'S PROPERTY The trustee will collect the debtor's property, if any. and turn it into money. At this time, however, it
appears from the schedules of the debtor that there are no assets from which any distribution can be paid to the creditors. If at a later date it appears
that there are assets irom which a distribution may be paid' the creditors will be notified and given an opportunity to file claims.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE TO DO SO

Address of the Clerk of the Bankruptcy Court For the Coun:

Clerk ofthe Bankruptcy Court

Rules App. B-I 14



FRM B9C_
(Rev. 121914) United States Bankruptcy Court CaseNumber

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING DATES

(Individual or Joint Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter on (date).

DEADLINE TO FILE A PROOF OF CLAIM

For creditors other than governmental units: For governmental units:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeabiliry of Certain Types of Debts:

COMMENCEMENT OF CASEr A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or persons
named above as the debtor, and an order for relief has been entered. You will not receive notice of al documents filed in this case. Ail documents filed with the court,
including lists of the dcbxors property. debts, and property claimed as exempt are available for inspection at the ofi ceof the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptey Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacring the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. repossessions, or wage
deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against
the debtor or the property of the debtor should review I 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court
is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a Joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect a
trustee other than the one named above, elected a committee of creditors. examine the debtor, and trars such other business as may properly come before the meeting.
The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.

LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property and turn any that is not exempt into money. If the trustee can collect
enough money and property from the debtor, creditors may be paid some or all of the debts owed to them.

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep cerain money or property as exempt. If a creditor believes that an exemption of
money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting of
creditors.
DISCHARGE OF DEBTS. The debtor is seeking a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtor
should not receive any discharge of debts under § 727 of the Bankruptcy Code or that a debt owed to the creditor is not dischargeable under I 523(a)(2), (4). (6). or
(15) of the Bankruptcy Code. timely action must be taken in the bankruptcy court by the deadline set forth above in the box labeled Discharge of Debts.' Creditors
considering taking such action may wish to seek legal advice.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forth
above in the box labeled 'Deadline to File a Proof of Claim.' The place to file the proof of claim, either in person or by mail. is the office of the clerk of the bankrupt-
cy court. Proof of claim forms are available in the clerk's officgof any bankruptcy court.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date

Rules App. B-I 15



,, ~, IIN4) United States Bankruptcy CourtCase
'_______________________________ D istrict of _

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Asset Case)

In re (Name of Debtor) Address of Debtor Soc Sec /Tax Id Nos

Date Case Filed (or Converted)

O Corporation Partnership

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally iiled under chapter _ on ( (date).

DEADLINE TO FILE A PROOF OF CLAIM

For creditors other than governmental units: For governmental units:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the debtor
named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents tiled with the court
including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the
debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure
actions or repossessions. If unauthorized actions are taken by a creditor against a debtor. the court may penalize that creditor. A creditor who is
considering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal
advice. If the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this
partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor s representative, as specified in Bankruptcy Rule 9001(5), Is required to appear at the meeting of the creditors on the
date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not
required. At the meeting, the creditors may elect a trustee other than the one named above. elect a committee of creditors, examine the debtor, and
transact such as other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at the
meeting, without further written notice to the creditors.

LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property, if any, and turn it into money. If the trustee can collect
enough money and property from the debtor, creditors may be paid some or all of the debts owed to them.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the
date set forth above in the box labeled Deadline to File a Proof of Ctaim.' The place to file the proof of claim, either in person or by mail, is the office of
the clerk of the bankruptcy court. Proot of claim forms are available in the clerk's office of any bankruptcy court

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date

Rules App. B-I 16



FFoRM B9E Sae o r
(Rev 12/94) United States Bankruptcy Court Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER I I OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING DATES

(Individual or Joint Debtor Case)

In re (Name of Debtor) Address of Debtor Soc. Sec .Tax Id Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter - on (date).

DATE, TIME. AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE A petition for reorganization under chapter II of the Bankruptcy Code has been filed in this court by or against the person or persons
named above as the debtor, and an order for relief has been entered. You will not receive nocice of all documents filed in this case. All documents filed with the court.
including lists of the debtor's property, debts. and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. repossessions, or wage
deductions If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering raking action against
the debtor or the property of the debtor should review 1 361 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court
is not permitted to give legal advice.,
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may examine
the debtor and transact such other business as may properly come before the meeting The meeting may be continued or adjourned from time to time by notice at the
meeting, without further written notice to creditors.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption of
money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting of
creditors.
DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that the debtor
should not receive a discharge under § 1141(d)(3)(C) of the Bankruptcy Code, timely action must be taken in the bankruptcy court in accordance with Bankruptcy
Rule 4004(a). If a creditor believes that a debt owed to the creditor is nor dischargeable under f 523(a)(2). (4), (6), or (15) of the Bankruptcy Code, timely action must
be taken in the bankruptcy court by the deadline set forth above in the box labeled 'Discharge of Debts.' Creditors considering taking such action may wish to seek
legal advice.
PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is not listed
as disputed, contingent, or unliquidared as to amount may, but it is not required to, file a' proof of claim in this case. Creditors whose claims are not scheduled or whose
claims are listed as disputed. contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file their proofs of
claim. A creditor who desires to rely on the schedules o creditors has the responsibility for determining that the claim is listed accurately. If the court sets a deadline
for filing a prof of claim you will be notified. The place to file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of
claim forms are aailable in the clerics office of any bankruptcy court.
PURPOSE OF CHAPTER II FILING. Chapter II of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is nor effective unless approved
by the court at a confirmation hearing. Creditors will be given notice conceming any plan, or in the event the case is dismissed or converted to another chapter of the
Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

Address of the Clerk of the Bankruptcy Court For the Court:

ClerCk of the Bankruptcy Court

Date

Rules App. B-I 17
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"; "'194' United States Bankruptcy Court Ct<Number

_District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER II OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS. AND) FIXING OF DATES

(Indiviual or J)int Dehbtor ( ashC)

In re (N imeo il Debtor) Adl.ldrc.-.A I'chms i Soc Se fi Id. 1d1 N.

!)asc Filed (.ir Oisnverted)

Addressee: Aidreo silheClerk ofthe BankruptcN (.Xirt

Namrc and '5SiddIre-s ii At iirijes fjor lDsis t Naivmi-sd Xdr,..t Trusiee

Telephone Number TcIcphisnc N U1ishr

This is a cison erteiJ cas c rginally filed under chapter on

DEADLINE TO FILE A PROOF OF CLAIM
For creditors rther than gosernmental units: For governmental unit,

Ior 'if the court en. a deadline. creditors * ill be nottfied.-I

DATE, TIME. AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

is the Deadline to File a Complaint to Determine Dischiarge.ibliltv of Certain Types of Debts.

COMMENCEMENT OF CASE. A petition for reorganization under chapter II ot the B.inkruptcy Gide has been filed in thic court by or against the person sir
persons named above as the debotr, and an order for relief has been entered. You *sill not rcceive notice of all documents fild an this case. All documcnts filed
with the court, including lists of the debtor's property, debts. and properri claimed as exempt are acailable for inspection at the officc of the clerk f the bankruptcy co urt

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Undlr the Bankruptcy Code, the debtor
is granted certain protection against creditors. Common examples of prohibued actions by creditors are contacting the debtir to demand repayment, taking action
against the debtor to collect money owed to creditors or to take propert of the debtor, and starting or continuing foreclosure .actions, repossessions, or wage dcduc-
[tons. If unauthorized actions are taken by a creditor against a debtqr. the court ma' penalize that creditor. A creditor who ,s considering taking actrisn against
the debtor or the property of the debtor should rview 1362 of the Bankruptcy C de and may wish to sek legal advice. Th& taff of the clerk f the bankruptcy
court is not permitted to give legal advice. ..

MEETING OF CREDITORS Thc debtor (both husband and wife in a joint case) is required to appear at the meeting of creditorson the datc and at the place set
forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed. but not required .At the meeting, the creditors may
examine the debtor and transact such other business as may properly come before the meeting The meeting may be continued or 'adjurned ftom time to time bv,
notice at the meeting, without further written notice to creditors.
EXEMPT PROPERTY. Under seate and federal law.^the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption
of money or property is not authorized by law. the creditormrnay file an objection. An objection must be filed not later than 30 days after the conclusion of the
meeting of creditors. -

DISCHARGE OF DEBTS Thecdebtor may seek a discharge ofdebts. .A-discharge means that certain debts are made unenforceable against the debtor persoms il
Creditors whose claims ag.itnst the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believe, that the
debtor should not receive a discharge under § 1141(d)(3)(C) of the Banklruptcy Code. timelv action must be taken in the oanknkuptc% c-rt in accordance -ith Bankruptcy
Rule 400 4(a). If a.creditorbeieves thata debt owed to the creditoriis notdischargeable under ,g 523(a)(2),; (4), (6). or ( 1I) of the Bankruptcv Code, timely
action must be taken in the bankruptcy court by the deadline set forth above in the box labeled D¶ischarge of Debts.' Creditors considering taking such action
may wish to seek legal advice.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holdingsa scheduled claimvwhich is nor
listed as disputed. contingent, or unliquidated as to amount may, but is not required to. file a proofof claim in this case. Creditors whose claims are nor scheduled
or whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or sh.ire in any distribution must file their,
proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim is listed accurately The place to
file a proof of claim. either in person or by mail, is thc office of the clerk of the bankruptcy cour. Proof of claim forms .ire .ivailable in the clerk's office of any
bankruptcy court.
PURPOSE OF.CHAPTER II filing. Chapter II of thceBankruptcs Code, enables a debtor to reorganize pursuant to a plan A plan is not effective unless ap-
proved by the csurt at a consfirmsation hearing. Creditors will be given notice concerning an' plan, or in the event the case is dismissed or cuinverted to another
chapter of the Bankruptcy Codc The debtor will remain in possession of its ptopertv and ,dll continue to operate any busines. unless a trustee is appointed.

For the Court.
Clerk of the Bankruprc% Court Date

Rules App. B-118



FORM U9F

6N92 United States Bankruptcy Court Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 11 OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos

Date.Case Filed (or Converted)

(.7]Corporation a Partnership

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

This is a converted case originally filed under chapter _ on (date)

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the
debtor named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with
the court, including lists of the debtor's property and debts. are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code.
the debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment. taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure
actions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is
considering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal
advice It the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the fifing of this partnership
case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified In Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on
the date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not
required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. The
meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to the creditors.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which
is not listed as disputed, contingent, or unliquidated as to amount may. but is not required to. file a proof of claim in this case. Creditors whose claims
are not scheduled or whose claims are listed as disputed, contingent. or unliquidated, as to amount and who desire to participate in the case or share in
any distribution must file their proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the
claim is listed accurately. If the court sets a deadline for fifing a proof of claim, you will be notified. The place to file a proof of caim, either in person or
by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.

PURPOSE OF CHAPTER 11 FILING. Chapter 1 1 of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective
unless approved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case is dismissed or
converted to another chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business
unless a trustee is appointed.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk ofthe Bankruptcy Court

Date

Rules App. B- 1 19



(Ike 1214) U itedStates Ba~nkrupntcy Court CwNme

___ ___ __ ___ ___ __ ___ ___ __ ___ ___ __ D istrict O f _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _

NOTICE OF COMMENCEMENT OF CASE UND)ER CHAPTER I I OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS. AND FIXING OF DATES

(Ccsrporation/P~irtnership Case)

,In cc (N'ame of Debtor) Addre.., of fleor 
5
c-c- Sec /Tax Id Nris

D)art Filed (ocr Converted)

Addresscee: Add~re,i ccl the Clerkocl the Bacnkrurrcs% LCouri

L~ Gccrpc tr ionr Vi'in nrthip

Name and Addressofc Attorney for Debtor ".Aicrr jnd Address of Trustee

Telephone Number Telephone Number

This is a converted case originally filed under chapter a___ n_______________

DEADLINE TO FILE APROOFOFCLAIM

For creditors other than governmental units: -il For governmental unit,

DATE. TIME. AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for reorganczation under chapter I I of the Bankruptcy Code has been filed in this, court by or against the debtor named

above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents file5 with the court, including lists of the
debtor's property and debts. are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditro is anyone to whom the debtor owne money or property. Under the Bankruptcy Code.- the debtor

is granted certain protection against creditors. Ccimmon exam pies of'prohibited actions by creditors are contacting the debtor to demand repayment, taking actoon
against the debtor to collect tsoaey, owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. or repossessions. If un'authoneed
actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considerin~g taking arcton against the debtor or the property
of the debtor should review § 362 of the Bankruptcy, Code and may wish to seek legal ads-ice- If the debtor is a partnership, remedies otherwise Available against
general partners are notiEnecessarily affected by the filing of this partnership case. The staff of the clerk of the bankruptcy court is, not permitted to give legal advice.

MEETING OF CREDITORS. The debtoc's representative, as specified in Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on the dare

and at the place'set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not, required. At the meeting.

the creditors may examine the debtor and transact such otherbitcisie3s as may properly come before the meeting. The meeting may be continued or adjourned ftom

time to time by notice at the meeting, without further written notice to creditors.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding A sc~hedlulcd claim which is nsot

listed as disputed, contingent. or unliquidlated as to amount may. but is not required to. file a proof of claim in this case Creditors -'hose claims are not scheduled
or whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or shAre in any distribution must file their

proof of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim is listed accurately. The place to

file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any

bankruptcy court.

PURPOSE OF CHAPTER I I FILING Chapter I I of the Bankruptcy Code enables i debtor to reorganize pursuant to aplan. A plan is not effectcve: unless ap.

proved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the caSC is dismissed or converted to another

chapter of the Bankruptcy Code. The debtor will rem-Ain in possession of its property and will continue to operate any business unless a trustee is appointed.

For the C ourt: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Clerk of the Bankruptcy Court Date

Rules App. B-120



FORM 1IG_

(Rc~. 11/94) United States Bankruptcy Court Cas Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 1 2 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS. AND FIXING OF DATES

(Individual or Joint Debtor Family Farmer)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

o This is a converted case originally filed under chapter on (date).

DEADLINE TO FILE A PROOF OF CLAIM
For creditors other than governmental units: For governmental units:

DATE. TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN
o The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:

(Date) (Time) (Location)
o The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.
o A plan has not been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

DISCHARGE OF DEBTS
Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE. A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been filed in this court by the family farmer
named above as the debtor, and an order for relief has been entered. You will nor receive notice of all documents filed in this case: All documents filed with the court.
including lists of the debtor's property and debts are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. repossessions. or wage
deductions. Some protecon is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor against a debtor, or a protected
codebtor, the court may punish that creditor. A creditor who is considering taking action against the debtor or the property of the debtor, or any codebtor, should review
HI 362 and 1201 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting. the creditors may examine
the debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned from time to time by notice at the
meeting, without further written notice to creditors.
EXEMPT PROPERTY. Under state and federal law. the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption of
money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting of
creditors.
DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor personally.
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes a specific debt
owed to the creditor is not dischargeable under § 523(a)(2). (4). (6). or (15) of the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline
set forth above in the box labeled "Discharge of Debts.' Creditors considering taking such action may wish to'sek legal advice.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forth
above in the box labeled "Deadline to File a Proof of Claim ' The place to file the prooof claim. either in person or by mail, is the office of the clerk of the bankruptcy
court. Proof of claim forms are available in the clerk's office of any bankruptcy court.
PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is not effective unless
approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is disimrissed or converted to another chapter of the
Bankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date

Rules App. B-121



{Rc12/94) United State's Bankruptcy Court Case Number

District of ___

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 12 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Family Farmer)

In re (Name of Debtor) Address of Debtor Soc Sec /Tax Id Nos

Date Case Filed (or Converted)

[ Corporation Partnership

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter - on (date).

DEADLINE TO FILE A PROOF OF CLAIM

For creditors other than governmental units: For governmental units.

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE. TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN

o The debtor has filed a plan. The plan or a summary of the plan is enclosed. Heanng on confirmation will be held:

(Date) -(Time) (Location)

° The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.

lo A plan has not been filed as of this date Creditors will be given separate notice of the hearing on confirmation of the plan.
,, _ - - _ 

DISCHARGE OFDEBTS

Deadline to file a Complaint to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE: A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been filed in this court by the family
farmer named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed
with the court, including lists of the debtor's property and debts, are available for inspectionlat the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom nthe debtor owes rnoney or property. Under the Bankruptcy Code.
the debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure
actions or repossessions. Some protection is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor
against a debtor or a protected codebtor. the court may penalize that creditor. A creditor who is considering taking action against the debtor. the
property of the debtor, or a codebtor. should review §§ 362 and 1201 of the Bankruptcy Code and may wish to seek legal advice. If the debtor is a
partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this partnership case. The staff
of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5), is required to appear at the meeting of creditors on
the date and at the place set forth above in the box labeled Date. Time, and Location of Meeting of Creditors for the purpose of being examined under
oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may examine the debtor and transact such
other business as may property come before the meeting. The meeting may be continued or adjourned from time to time by notice at the meeting, with-
out further written notice to the creditors. - l

DISCHARGE OF DEBTS. The debtor may seek adischarge-of debts A discharge means that certain debts are made unenforceable against the
debtor. Creditors whose claims against thedebtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor
believes a specific debt owed to the creditor is not dischargeable under § 523(a) (2). (4). (6). or (15) of the Bankruptcy Code, timely action must be taken
in the bankruptcy court by the deadline set forth above in the box labeled Discharge of Debts. Creditors considering taking such action may wish to
seek legal advice. -

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the
date set forth above in the box labeled Deadline to File a Proof of Claim2 The place to file the proof of claim, either in person or by mail, is the office
of the clerk of the bankruptcy court. Proof of Claim forms are available in the clerk's office of any bankruptcy court.

PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is not
effective unless approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is dismissed or
converted to another chapter of the Bankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court 
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> (|2'794) United States Bankruptcy Court | CaseNumbr

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 13 OF THE BANKRUPTCY CODE.
MEETING OFCREDITORS. AND FIXING OF DATES

In re (Name of l)Detor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 Th1s is a converted caise originally filed under chapter on (date).

DEADLINE TO FILE A PROOF OF CLAIM

For creditors other than governmental units: For governmental units:

DATE. TIME. AND-LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE. TIME. AND LOCATION OF HEARING ON CONFIRMATION OF PLAN

o The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:

(Date) (Time) (Location)

o The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing wvill be sent separately.

o A plan has nor been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

COMMENCEMENT OF CASE. An individual's debt adjustment case under chapter 13 of the Bankruptcy Code has been filed in this court by the debtor or debtors
named above, and an order for relief has been entered. You will not receive notice of all dhcumencs filed in this case. All documents filed with the court, including
lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money. Under the Bankruptcy Code, the debtor is granted
certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action against the
debtor to collect money owed to creditors or to take property of rhe debtor, and starting or continuing foreclosure actions. repossessions. or wage reductions. Some
protection is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor against a debtor, or a protected codebtor. the court may
punish that creditor. A creditor who is considering taking action ag inst the debtor or the property of the debtor, or any codebtor. should review §f 362 and 1301 of the
Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court is nor permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above in the box labeled "Date. Time, and Location of Meeting of Creditors" for the purpose of being examined under oath. Attendance by creditors at the meeting is
welcome, but not required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. The
meeting may be continued or adjoumed from time by notice at the meeting, without further written noonce to creditor

PROOF OF CLAIM. Except as otherwise provided by law. in order to share in, any payment from the estate, a creditor must file a proof of claim by the date set forth
above in the box labeled "Deadline to File a Proof of Claim." The place to file the proof of claim, either in person or by mail. is the office of the clerk of the bank-
ruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.

PURPOSE OF A CHAPTER 13 FILING. Chapter 13 of the Bankruptcy Code is designed to enable a debtor to pay debts in full or in part over a period of time
pursuant to a plan. A plan is not effective unless approvedby the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is
dismissed or converted to another chapter of the Bankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

CuDate
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B 10 (Official Form 10)
(Rev. 7195)

United States Bankruptcy Court
___Distrct of__ PROOF OF CLAIM

In re (Name of Debtor) Case Number

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement ofthe case. A 'requesr for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.
Name of Creditor 0 Check box if you are aware that any-(The person or other enfify to whom the debtor owes money or property) one else has filed a proof of claim

relating to your claim. Attach copy of
Name and Address Where Notices Should be Sent statement giving particulars.

O Check box if you have never received
any notices from the bankruptcy court
in this case.'

o Check box if the address differs from
the address on the envelope sent to

Telephone No. you by the court. THIS SPACE IS FORTelephone No. ~~~~~~~~~~~~ I COURT USE ONLY
ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR: Ch t replaces 

Ceck box if this claim g e ~esa previously filed claim, dated:
0 amends

1. BASIS FOR CLAIM

o C Goods sold 0 Retiree benefits as defined in 11 U.S.C. § 1114(a)o Services performed 
0 Wages, salaries, and compensation (Fill out below)

O Money loaned Your social security number ___ _O Personal injury/wrongful death Unpaid compensationfor services performedEl Taxes from to_
O Other (Describe briefly) (date) (date)

2. DATE DEBT WAS INCURRED 3 IF COURT JUDGMENT, DATE OBTAINED:

4. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,(2) Unsecured Priority, (3) Secured. It is possible for part of a claim to be in one category and part in another.
CHECK THE APPROPRIATE BOX OR BOXES that best describe your caim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.

0 SECURED CLAIM $_ 
0 Wages, salaries, or commissions (up to $4000), earned not more than 90Attach evidence of perfection of security interest days before filing of the bankruptcy petition or cessation of the debtor's busi-Brief Description of Collateral: ness. whichever is earlier-1 1 U.S.C. § 507(a)(3)

O Real Estate E Motor Vehicle 0 Other (Describe briefly) o Contributions to an employee benefit plan-11 U.S.C.,§ 507(a)(4)
Amount of arrearage and other charges at time case filed included in 0 Up to S1.800! of deposits toward purchase, lease, or rental of property orsecured claim above, if any $ services for personal, family, or household use-1 1 U.S.C. § 507(a)(6)
O UNSECURED NONPRIORITY CLAIM S E0 Alimony, maintenance, or support owed to a spouse, former spouse, or child-A claim is unsecured if there is no collateral or lien on property of the 11 U.S.C. § 507(a)(7)

debtor securing the claim or to the extent that the value of such prop- 0 Taxes or penalties of governmental units-1i1 U.S.C.-§ I507(a)(8)erty is less than the amount of the laim. El Other-Specify applicable paragraph of 11 U.S.C. § 507(a)
Q UNSECURED PRIORITY CLAIM $ _*_ Amounts are subject to adjustment on, 4/11/98 and every 3 years thereafterSpecify the priority of the claim. with respectrto cases commenced on or after the date of adjustment.

5. TOTAL AMOUNT-OF
CLAIMATTHETIME $ $ $ , $CASE FILED: (Unsecured) (Secured) (Priority) (Total)

0 Check this box if claim includes charges in addition to the principal amount of the claim. Attach itemized statement of all additional charges.

6. CREDITS AND SETOFFS: The amount of all payments on this claim has been credited and deducted for the purpose THIS SPACE IS FORof making this proof of claim. In firing this claim, claimant has deducted all amounts that claimant owes to debtor. COURT USE ONLY
7. SUPPORTING DOCUMENTS: Atach c. jes of supporhing documents such as promissory notes. purchase orders.invoices, itemized statements of running accounts, contracts, court judgments, or evidence of security interests. If the

documents are not available, explain. If the documents are voluminous, attach a summary.
8. TIME-STAMPED COPY: To receive an acknowledgement of the filing o your claim, enclose a stamped, self-addressed

envelope and copy of this proof of claim.

Date Sign and print the name and title, if any, of the creditor or other person
authorized to file this claim (attach copy of power of attorney, if any)

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. 5§ 152 and 3571.
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Fonn B14

Form 14. BALLOT FOR ACCEPTING OR REJECTING PLAN

[Caption as in Form 164]

BALLOT FOR ACCEPTING OR REJECTING PLAN

FiledBy
on [date] ___

Th1e plan refermd to in this ballot can be confirmedb the court and thereby madebidnonyufits
accepted by the holders of two-thids in amount and more than one-haY in number of claims in each classand the holders of two-thirds in amount of equity secuity interests in each class voting on the plan. In theevent the requisite acceptances are not obtained, the court may nevertheless conflim the plan if the court findsthat the plan accords 7air and equitable treatment to the class or classes rejecting it and otherwise satifies therequirements of § 1129(b) of the Code. To have your vote count you must complete and return this ballot.

[If holder of general clain] The undersigned, a creditor of the above-named debtor in the unpaid principalamount of S _

[If bondholder, debenture holder, or other debt security holder] The undersigned, the holder of [state unpaid
principal amount] S of [describe security]
of the above-named debtor, with a stated maturity date of____
[if applicable] registered in the name of
if applicable] bearing serial number(s) _

[If equity security holder] The undersigned, the holder of [state number] shares
of [describe type] stock of the above named debtor,
represented by Certificate(s) No. __. [or held in my/our brokerage
Account No. ___ at [name of broker-dealer] _J_

[Check One Box]

f. Accepts

[ Rejects

the plan for the reorganization of the above-named debtor proposed by
[name of proponent] _,

and [if more than one plan is to be voted on]

[ Accepts

[ ] Rejects

the plan for the reorganization of the above-named debtor proposed by
[name of proponent]
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[If more than one plan is accepted, the following may but need not be completedl The undersigned prefers
the plans accepted in the folowing order.

[Identify plans]

L

2..

Dated.- _ _ _ _ _ _ __ _ _ _ _ _ _ _

Print or type name:

Signed._

[If appropriate] By: _

as:

Address: ___

Return this ballot on or before to: -
(date) (name)

Address:
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Form 17
12/94

FORM 17. NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A
BANKRUPTCY COURT

In re
Debtor

Case No.

Chapter

NOTICE OF APPEAL

, the plaintiff [or defendant or other party] appeals under 28
,U.S.C. § 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered in
this adversary proceeding [or other proceeding describe type] on the day of H
19_.

The parties to the order appealed from and the names of their respective attorneys are as follows:

Dated.

Signed.
Attorney for Appellant

Address: _

If a Bankruptcy Appellate Panel is authorized to hear this appeal, each party has a right to have
the appeal heard by the district court. The appellant may exercise this right only by filing a separate
statement of election at the time of the filing of this notice of appeal.
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B18 (Official Form 18)
(12/94)

Form 18. DISCHARGE OF DEBTOR

[Caption as in 16A4

DISCHARGE OF DEBTOR

It appears that a petition commencing a case under title 11, United States Code, was filed by or against the
person named above on , and that an order for relief was entered under chapter 7, and that(date)
no complaint objecting to the discharge of the debtor was filed within the time fixed by the court [or that a complaint objecting
to discharge of the debtor was filed and, after due notice and hearing, was not sustained].

IT IS ORDERED THAT:

1. The above-named debtor is released from all dischargeable debts.

2. Any judgment heretofore or hereafter obtained in any court other than this court is null and void as adetermination of the personal liability of the debtor with respect to any of the following:

(a) debts dischargeable under 11 U.S.C. § 523;

(b) unless heretofore or hereafter determined by order of this court to be nondischargeable, debts alleged tobe excepted from discharge under clauses (2), (4), (6), and (15) of 11 U.S.C. § 523(a);

(c) debts determined by this court to be discharged.

3. All creditors whose debts are discharged by this order and all creditors whose judgments are declared nulland void by paragraph 2 above are enjoined from instituting or continuing any action or employing anyprocess or engaging in any act to collect such debts as personal liabilities of the above-named debtor.

BY THE COURT

Dated: 
.

Uaited States Bankruptcy Judge
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-1 8 (Appendix C)
OF THE Rules

JUDICIAL CONFERENCE OFTHE UNITED STATES September 1997
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

To: Honorable Alicemarie H. Stotler, Chair, Standing
Committee on Rules of Practice and Procedure

From: Paul V. Niemeyer, Chair, Advisory Committee on Civil

Rules

Date: May 21, 1997

Re: Report of the Advisory Committee on Civil Rules

I Introduction

The Advisory Committee on Civil Rules met on March 20 and 21,
1997, in Tuscaloosa, Alabama. The Advisory Committee met again on
May 1 and 2, 1997, in Naples, Florida. A brief summary of the
topics considered at these meetings is provided in this
Introduction. Part II recommends that this Committee transmit to
the Judicial Conference, with a recommendation for adoption, two
amendments of Civil Rule 23 dealing with class actions.

* * * * *

The March meeting was held in conjunction with the American
Bar Association CJRA Implementation Conference. Advisory Committee
members attended the plenary sessions of the Conference, and met
separately to conduct Committee and subcommittee business. The
major tasks for the Committee were devoted to shaping the class-
action agenda for the May meeting and discussing the progress of
the Discovery Subcommittee.

The May meeting was devoted almost entirely to the class-
action proposals that were published in August, 1996, and to
additional class-action proposals that emerged from public comments
and testimony.

I' ~~~~~~~* * * * *,

II ACTION ITEMS
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XI ACTION ITEMS

Rules Transmitted for Judicial Conference Approval

Rules 23(c)(1), 23(f)

The Committee has determined to break out two of the proposed
amendments to Civil Rule 23 published in August, 1996, and to
recommend now their transmission for adoption. The two amendments
- a modification of Rule 23(c)(1) * and the addition of new Rule
23(f) - are discrete and, in the Committee's unanimous judgment,
will provide immediate benefits to the bench and bar. Moreover,
Congress is interested in Rule 23(f). Two bills have been
introduced that parrot proposed Rule 23(f).

* * * * *

Rule 23(f)

Proposed Rule 23(f) is new. It creates an opportunity for
interlocutory appeal from an order granting or denying class action
certification. The decision whether to permit appeal is confided
to the sole discretion of the court of appeals. Application for
appeal must be made within ten days after entry of the order.
District court proceedings are stayed only if the district judge or
the court of appeals orders a stay.

Authority to adopt an interlocutory appeal provision is
created by 28 U.S.C. § 1292(e). Procedures governing such appeals
are provided by proposed Appellate Rule 5, which is proceeding in
tandem with proposed Rule 23(f). (It should be noted that
Appellate Rule 5 serves purposes independent of proposed Rule
23(f). Appellate Rule 5 should proceed whether or not Rule 23(f)
is submitted to the Judicial Conference at the same time.)

This interlocutory appeal provision has persisted virtually
unchanged through the many alternative Rule 23 drafts that have
been prepared by the Advisory Committee over the last six years.
It responds to widespread observations that it is difficult to
secure effective appellate review of class certification decisions,
and that increased appellate review would increase the uniformity
of district-court practice. The need for appellate review is
witnessed in some part by the recent increase in mandamus review.
A permissive interlocutory appeal procedure will alleviate the

The Standing Committee on Rules of Practice and Procedure
voted to recommit the proposed amendments to Rule 23(c)(1) to the
Advisory Committee on Civil Rules for further consideration.
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strain on traditional mandamus doctrine.

Opposition to a new interlocutory appeal provision has
persisted virtually unchanged through the life of the proposal.
The main ground of opposition is that applications for permission
to appeal will become a routine strategy for increasing cost and
delay. Many of those who submitted comment and testimony repeated
this refrain. In addition, there was concern that permission to
appeal would be granted primarily in "pathological" cases, yielding
a body of appellate law that provides a misleading picture of
ordinary and sound certification process. Finally, conflicting
views were offered on the stay provision. Those who decried the
appeal provision argued .f.urther- ifthat ,stays of district, court
proceedings should be discouraged even more vehemently than the
proposed rule would do. The need to pursue prompt discovery was
urged to be particularly urgent.

The response to these objections also has remained constant.
Circuit judges, relying on experience with discretionary
interlocutory appeals under 28 U.S.C. § 1292(b), express confidence
that applications for leave to appeal will be decided promptly.
The risk of delay will be realized only when a certification
determination presents questions of such difficulty and importance
as to warrant immediate appeal. And even when leave is granted,
the provision requiring an express order to stay district court
proceedings will protect any real need to continue pretrial
development of the case.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE*

Rule 23. Class Actions

1

2 (f) APPEALS. A court of appeals may in its discretion permit

3 an appeal from an order of a district court granting or denying

4 class action certification under this rule if application is made

5 to it within ten days after entry of the order. An appeal does

6 not stay proceedings in the district court unless the district

7 judge or the court of appeals so orders.

COMMITTEE NOTE

Subdivision (f). This permissive interlocutory appeal
provision is adopted under the power conferred by 28 U.S.C. § 1292(e).
Appeal from an order granting or denying class certification is
permitted in the sole discretion of the court of appeals. No other type
of Rule 23 order is covered by this provision. The court of appeals
is given unfettered discretion whether to permit the appeal, akin to the
discretion exercised by the Supreme Court in acting on a petition for
certiorari. This discretion suggests an analogy to the provision in 28
U.S.C. § 1292(b) for permissive appeal on certification by a district
court. Subdivision (f), however, departs from the § 1292(b) model in

* New material is underlined.
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2 FEDERAL RULES OF CIVIL PROCEDURE

two significant ways. It does not require that the district court certify
the certification ruling for appeal, although the district court often can
assist the parties and court of appeals by offering advice on the
desirability of appeal. And it does not include the potentially limiting
requirements of § 1292(b) that the district court order "involve[] a
controlling question of law as to which there is substantial ground for
difference of opinion and that an immediate appeal from the order
may materially advance the ultimate termination of the litigation."

The courts of appeals will develop standards for granting
review that reflect the changing areas of uncertainty in class litigation.
The Federal Judicial Center study supports the view that many suits
with class-action allegations present familiar and almost routine
issues that are no more-worthy of immediate appeal than many other
interlocutory rulings. Yet several concerns justify expansion of
present opportunities to appeal. An order denying certification may
confront the plaintiff -with a situation in which the only sure path to
appellate review is by proceeding to final judgment on the merits of
an individual claim that, standing alone, is far smaller than the costs
of litigation. An order granting certification, on the other hand, may
force a defendant to settle rather than incur the costs of defending a
class action and run the risk of potentially ruinous liability. These
concerns can be met at low cost by establishing, inthae court of appeals
a discretionary power to grant interlocutory review in cases that show
appeal-worthy certification issues. ,l 

Permission to appeal may be granted or denied on the basis of
any consideration that, the, court of appeals finds persuasive.
Permission is-most likely to be granted when the certification decision
turns on a novel or unsettled question of law,. or when, as a practical
matter, the decision on certification is likely dispositive of the
litigation.
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FEDERAL RULES OF CIVIL PROCEDURE 3

The district court, having worked through the certification
decision, often will be able to provide cogent advice on the factors
that bear on the decision whether to permit appeal. This advice can
be particularly valuable if the certification decision is tentative. Even
as to a firm certification decision, a statement of reasons bearing on
the probable benefits and costs of immediate appeal can help focus
the court of appeals decision, and may persuade the disappointed
party that an attempt to appeal would be fruitless.

The 10-day period for seeking permission to appeal is
designed to reduce the risk that attempted appeals will disrupt
continuing proceedings. It is expected that the courts of appeals will
act quickly in making the preliminary determination whether to
permit appeal. Permission to appeal does not stay trial court
proceedings. A stay should be sought first'from the trial court. If the
trial court refuses a stay, its action and anyrexplanation of its views
should weigh heavily with the court of appeals.

Appellate Rule 5 has been modified to establish the procedure
for petitioning forjeave to appeal under subdivision (f).

Chanies Made After Publication ("GAP Revort")

No changes were made in the text of Rule 23(f) as published.

Several changes were made in the published Committee Note.
(1) References to 28 U.S.C. § 1292(b) interlocutory appeals were
revised to dispel any implication that the restrictive elements of
§ 1292(b) should be read in to Rule 23(f). New emphasis was placed
on court of appeals discretion by making explicit the analogy to
certiorari discretion. (2) Suggestions that the new procedure is a
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4 FEDERAL RULES OF CIVIL PROCEDURE

"modest" expansion of appeal opportunities, to be applied with
"restraint," and that permission "almost always will be denied when
the certification decision turns on case-specific matters of fact and
district court discretion," were deleted. It was thought better simply
to observe that courts of appeals will develop standards "that reflect
the changing areas of uncertainty in claas litigation."

Summary of Comments on Rule 23(f)

Stephen Gardner. 96CV034: Defendants almost always will seek to
appeal. Plaintiffs almost never will. "[T]he rule as written does little
to advance a plaintiffs situation, but does provide significant dilatory
opportunities for defendants." Appeal should be permitted only on
denial of certification. An order granting certification "is only
harmful to the defendant if the plaintiff prevails at trial and on appeal,
both on certification issues and on the merits."
Allen D. Black. 96CV036 & Supp.: The interlocutory appeal
provision of proposed (f) will lead to development of certification law
based on the "most extreme casest" that are accepted for review.
There also is a risk that defendants will attempt to appeal virtually
every certification. "There simply is no explosion of frivolous or
trivial litigation, as some have claimed. This is confirmed by the
empirical study commissioned by this Committee." "My friend, Bill
Coleman, disagrees vehemently with that conclusion; but his
testimony is supported by nd facts or even any anecdotal examples."
Robert N. Kaplan. 96CV038: The (f) appeal proposal is not needed
in securities or antitrust litigation. It will only increase class
discovery and the costs of litigation.
Patricia Sturdevant. 96CV039: Personally and as General Counsel,
National Association of Consumer Advocates. Defendants will
always appeal. Plaintiffs almost never will appeal. This proposal
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FEDERAL RULES OF CIVIL PROCEDURE 5

"would favor defendants overplain'tiffs, encourage dilatory appeal by
the party of greater economic power and unnecessarily delay
proceedings." California follows a more balanced approach-
plaintiffs can appeal denial of certification, which is a "death knell,"
but defendants cannot appeal grant of certification.
Robert J. Reinstein, 96CV043: The, interlocutory appeal provision of
(f) runs counter to the federal policy against piecemeal appeals. No
persuasive case has been made for it. Even if existing methods of
interlocutory review are somehow inadequate, the amendment does
not set out any helpful standards. [

Public Citizen Litigation. Group. 96CV044: The subdivision (f)
appeal proposal is, desirable, but it should be expanded by providing
that the district court may,jin granting or denying certification, state
whether interlocutory appeal is appropriate.
H. Laddie Montague, Jr.ll 96CV046: Interlocutory appeals under
proposed (f) are undesirable. Theeproposal has no guidelines, and
ignores the views of the trial judge. A defendant has nothing to lose
in seeking appeal. Will plaintiffs be given equal sympathy - is the
"death knell" appeal to be' reviyed?, And the appeal may upset the
trial court's power toyrevise, its certification ruling pending appeal.
Stuart H. Savett. 96CYV48; Interlocutoryippeals should be rejected.
Mandamus ard § 1292(b) tarei used extensively now. Proposed
subdivision (f) would encourage routine appeal attempts. Concern
with mass tort cases should, not extend tq other areas.
Melvin I. Weiss, 96CV050:,Thhe interlocutory appeal provision in
subdivision (f) is notrnecessary;,mandus and § 1292(b) are, used
when needed. Defend nts will; rntinely'lmake appeal applications
after certification, driving up the litifgaitipn costs. And there are no
guidelines to inform the decision whetr to permit appeal or stay
proceedings.
Richard A. Lockridge. 96CV05 1: Pi resent opportunities for appellate
review are sufficient. This proposal "will only increase litigation
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6 FEDERAL RULES OF CIVIL PROCEDURE

expenses." The focus of proposed 23(b)(3)(F) on "probable relief' to
-individual class members will bring the merits into the certification
decision, and appeals will become complicated by reconsideration of
the merits as well as other certification issues.
Gerald J. Rodos. 96CV052: The interlocutory appeal provision is not
needed. Mandamus and , 4292(b) are dequate.. There is no support
for the Note suggestion that an order granting certification may force
a defendant to settle - as see the FJC study, p. 90. The burdens of
briefing the petition, and then the merits, will be substantial. And
there may be significant additional consequences. Defendants who
now oppose certification will make more and more arguments, hoping
to preserve points for appeal and to provide grounds for encouraging
permission to appeal. And both the FJC study and my experience
suggest that about half of the classes that are certified result from
agreement by; defendants. This is because class-action law is well
settled in securities and antitrust cases. But defendants who hope to
change the settled law will be encouraged to seek reconsideration of
appeals decisions that have gone largely untested for 10 or 15 years.
To do that,, they must resist certification.
Edwin £C Schallert, for Comm., on Fed. Cts.. ABCNY. 96CV053:
Interlocutory appeal opportunities should not be expanded in the
manner proposed by new subdivision (fa. Adequate means of review
exist in § 1292(b) and mandamus. The ,proposal will"encourage
routine motions for interlocutory appeals" by disappointed defendants
and plaintiffs alike.
Irving R. Segal For the American College of Trial Lawyers Federal
Rules of Civil Procedure Committee, 96CV054: (further testimony to
be prepared for the January hearing): Strongly supports the
interlocutory appeal proposal. "Given the complexity and dynamics
of typical classy j action procedure, appellate review of class
certification by a trial court is, as a matter of pragmatic fact, a genuine
remedy only if the appeal is taken at or shortly after certification."
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This proposal may allow review in circumstances that do not fit
comfortably into § 1292(b), even if the district court is inclined to
certify an appeal. Proposed Appellate Rule 5 will govern the
procedure.
Max W. Berper, 96CV055: A special interlocutory appeal provision
is unnecessary, and "will lead to the routine petitioning of every class
certification decision."
National Assn. of Securities & Commercial Attorneys, 96CV059: The
(f) appeal provision is undesirable. i The merits will be briefed twice,
first in seeking permission to appeal and, then on appeal. Any stay
pending appeal is undesirable - discovery, for example, will be
necessary whether or not a class is certified. Ample means of
appellate review exist now.
Alfred W. Cortese, Jr. & Kathleen L. Blaner. 96CV063(Supi,):
Strongly support the amendment, suggesting that the reference to
restraint be removed from the Note. "As a practical matter, erroneous
class certification imposes irreparable injury unless remedied before
the case proceed further."
Michael D. Donovan, for National Assn. of Consumer Advocates.
96CV064: Interlocutory appeals will be sought by all defendants, and
ordinarily stays will be granted. Plaintiffs will almost never appeal
in consumer actions. "Therefore, the rule: as written does little to
advance a claimant's situations, but does provide significant dilatory
opportunities for defendants." l Californiahallows, appeal from denial
of certification on the ground that it effectively terminates the action.
William T. Coleman, Jr., Esq.. 96CV068: (f) is desirable. The
determination whether to certify a class "is the whole ballgame." It
should be reviewable.
Leonard B. Simon, 916CV073: "[Although the inability to appeal is
often quite frustrating, allowing a substantial number of interlocutory
appeals would be even worse.' "' The proposal will encourage
interlocutory appeals, and requests for stays, delaying still further the
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already slow pace of class actions.
Stanley M. Chesley. 96CV078: "The proposed rule is inherently
unfair, unnecessary, and defeats the primary purposes of the class
action, i.e., efficiency and expediency." The 10-day period is
arbitrary. As a practical matter, appeal will ensure a delay of the
action for 12 to 18 months. The parties and the court will not want
to move forward with the action while the appeal, remains pending.
Patrick, E. Maloney. 96CV090 & Supp.: For Defense Research
Institute. Now there is no effective means for interlocutory review of
class certification rulings. "[T]hecertification order often ends the
litigation as a practical matter." All litigants "need a method to obtain
timely and meaningful review of class certification orders." (f)
"provides substantial relief." (The supplemental statement repeats
these observations.)
G. Luke Ashley. 96CV091: Interlocutory appeals may "lead to a more
rational and principled predominance and superiority analysis" than
some courts have provided. It is a good thing.
Bartlett H. McGuire. 96CV092: Appeal provides a safety valve that
"will be particularly important as the courts try to implement the
chances to Rule 23" now proposed.
John ,W. Martin. Jr<. 96CV093: Appearing as General Counsel of
Ford MotoriQCompany. "I[W]hole-heartedly" endorses the present
proposals, including particularly (f). The Note should be revised.
The suggestion that interlocutory appeals should be granted "with
restraint" should ,be remoed. There will be little need for review in
circuits where district courts generally observe the requirements of
Rulep 23, but more frequent review is appropriate when there are
frequent departures. Nor should the Note suggest a bias against
granting stays. il 
John L. Hill, Jr.[. 96CV094: The, opportunity to appeal should
encourage more rigorous district-court decisions, and deter the use or
threat, of certification as a tool to leverage settlements. The Note
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should not discourage use of the appeal device.
FRCP Committee, American College of Trial Lawyers, 96CV095:
Interlocutory review may be the only means of meaningful appellate
review. This proposal provides comfort both to plaintiffs and
defendants.
Lewis H. Goldfarb (Chrysler CorM), 96CV099: The certification
decision "often determines the outcome of the case - very few
defendants can afford the risk, however small, of trying a class
action." "This reform is too important for the Committee to qualify by
suggesting in the commentary that such appeals 'should be granted
with restraint."'
Sheila L. Birnbaum, 96CV107: "[A] defendant evaluates 1,000
individual cases very differently than it evaluates a class with 1,000
members." If there is a judgment for the class, the defendant cannot
withstand the risk of appeal particularly for public companies,
whose stock is adversely affected by uncertainty. Defendants often
are forced to settle after certification and before trial because they
cannot supportithe risks of class litigations Interlocutory review is
now difficult or impossible in many circuits; mandamus cannot be
relied upon. The restrictive statements in the Note are troubling; it
should merely describe the change, and leave development of the
standards for appeal to Bte courts. And it would be better to provide
an automatic stay of district court proceedings pending appeal; "[t]he
sheer expense of class action idiscovery is enormous; it is
exponentially more costly than discovery in an individual case *
Richard B. Wentz. for MortmageiBankers Assn.. 96CV109: "In much
class action litigation, the case realistically will be won or lost at the
class certification stage." Interlocutory appeal will help avoid the risk
of loss at trial or of settlement coerced by the risk. It will help
develop a body of precedent. But the Note, suggestion that leave to
appeal should be granted sparingly should be deleted.
Henry B. Alsobrook, Jr.. 96CV163: This "is a step forward in judicial
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administration."
John W. Stamper, 96CV1 08: Permitting review of the certification
ruling "may reduce the risk, which Judge Friendly identified long ago,
of blackmail settlements."
Arthur R. Miller, 96CV1 11: The proposal "contains no guidelines,
limitations, or restraints'And completely ignores the views of the trial
judge * * *." Requests for review will become automatic. Appellate
review "may be appropriate in rare and unusual cases. When it is,
currently available devices for obtaining review are adequate, and the
courts of appeal have not ben reluctant to use themrrecently." ,
Miles N. Ruthberg, 96CV1 12: This "is an important and much-
needed amendment for plaintiffs and defendants alike." Denial of
cent-Ification can be the death knell for the plaintiff. Grant of
certification 'skyrockets the stakes for defendants. Most cannot
endure the risk of an enormous adverse judgment *** even where
that risk is small * * *. In these cases, Rule 23 certification is nothing
more than a vehicle for extracting money from defendants without
regard to any appropriate liability exposure. I can personally confirm
that some courts deliberately wield certification power precisely in
order to pressure settlement - irrespective of whether the case could
ever be fairly tried as a class, action." (Adding see Valentino, 9th
Cir.1996, 97 F.3d 1227, 1234.) The prospect of conditional
certification, or later decertification, is scant comfort in the real world
of inertia. Mandamus is not sufficient. Section 1292(b) review
"requires the blessing of the very district court that issued the
questionable ruling in the first place. If 'the ruling was designed to
pressure settlement - as some clearly are - the district court is
unlikely to relieve the pressure by putting the issue to the court of
appeal.! The courts of appeals can protect themselves against any
threatened deluge. But the Note should not "undercut this otherwise
elegant solution" by suggesting that review should be granted with
restraint, or that this is a modest expansion of appeal opportunities.
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Robert Dale Klein, 96CV113: Irreparable harm is done by the time
final-judgment appeal can seek review of an improvident class
certification. The defendant's position in the financial markets has
been weakened, extraordinary litigation expense has been incurred,
numerous marginal claims have appeared that must be resolved even
if the class is decertified, and the class notification process has served
as a lawyer advertising program. Or the appeal has been mooted by
capitulation to settlement terms that would never have been won in
individual actions.
John L. McGoldrick (Bristol-Meyers Squibb). 96CV116: Prefaces
endorsement of the need for interlocutory appeal by describing the
abuses of Rule 23. Rule 23 often means "that companies that have
committed no* legally cognizable wrong find it necessary to pay
ransom to plaintiffs' lawyers because the risk of attempting to
vindicate their rights in a class action is simply not a sensible
business decision. Corporate decision makers are confronted with the
implacable arithmetic of the class action." "American companies
often feel forced to decide - after shaking their heads in disgust at
the legal system - to pay what, amounts to blackmail in order to
settle meritless lawsuits." If they decide to fight, often it is not
because it makes economic sense but because they need to defend
other stakes - the hard-won gains from a strong affirmative action
program are threatened if they settle an employment discrimination
action, or a strong reputation for product quality is damaged by a
settlement. Section 1292(b) appeals and mandamus in fact provide
review in only a small fraction of cases; the numbers found by
Anderson show 15 interlocutory appeals and 3 mandamus petitions
that reached the merits in the last 10 years. Some districtjudges grant
certification because they do not appreciate the enormous practical
impact of certification. And, worse, some deliberately use
unreviewable certifications to force settlements. Counsel often shop
for favorable courts and judges. "[W]hether a company will deem it
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economically rational to defend its rights in court, or decide it
economically necessary to pay an extortionate settlement, may well
depend on the outcome of the class certification question." A realistic
possibility of review also may spur district courts to take certification
decisions more seriously. The opportunity for review is not a one-
way street, plaintiffs too have sought review, and may benefit from
it.
Jeffrey J. Greenbaum, 96CV1 19: This is a substantial improvement.
Plaintiffs denied certification may face crippling costs of trial before
winning a final judgment. Defendants confronted with certification
may face potentially ruinous liability for weak claims. The pressures
on defendants are increased in the increasing number of cases that
certify mass torts. (f) "is an importantkstep to achieve fundamental
fairness." And it reduces the pressures that may distort mandamus
review practice. But the Note is too restrictive in many respects. The
references to restraint in granting review,, and to a mere "'modest
expansion" should be deleted. lThe suggestion that review almost
always will be denied when certification turns on case-specific factors
also is unwise substantial justice may require review even in such
circumstances. The invitation to distrietjudges to express their views
on the wisdom of appeal "appears to reintroduce unnecessarily the
often insurmountable certification provisionof ** § 1292(b)i* *
Finally, 10 days is too short in the unusual circumstance that justifies
a motion for reconsideration because the trial court has overlooked a
controlling fact or point of law. The period should un frdm theiorder
granting or denying certification or, from an, order denying
reconsideration.
Guy Rounsaville. Jr., for Wells Fargo & Co.. 96CV120: "The
certifiability of theclass is the whole ball game in any' 'opt out' class
action ** *. Because-certification is, as a practical matter, the critical
event in class actions, defendants should be given the option to appeal
as specified in the proposed revised Rule."
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William A. Montgomery (State Farm Ins. Cos.). 96CV122: This is an
advance, but the rule should provide an automatic stay of proceedings
pending appeal.
Brian C. Anderson, 96CV125: "[llhe most important proposed
amendment is Rule 23(f)." Trial courts vary widely in their
understanding of Rule 23; precedent can be found for almost any
proposition. "This encourages the filing of ill-conceived 'long-shot'
class actions * * *. The appellate process serves to both correct
erroneous rulings in individual cases and promote clarity and
uniformity in the handling of future cases. Currently, however, it is
almost impossible to obtain appellate review on an interlocutory basis
* * I*." Few defendants or plaintiffs are able to persist to final
judgment in order to win review of the certification or refusal to
certify; this "is not a realistic option for most litigants." A LEXIS
search shows only 15 decisions since January 1, 1987, granting §
1292(b) review (3 were plaintiff appeals), and only 11 petitions for
mandamus (4 filed by plaintiffs) - but 3 of which were successful.
These amount to fewer than 2% of all class certification rulings
during this period. The Note should be revised to delete the
discouraging references to review "with restraint," "modest!' change,
reluctance to review case-specific factors, and the like. "It is
premature for this Committee to instruct the Courts of Appeal, at the
outset of this proposed new era of enhanced appellate opportunity, as
to when they should and should not entertain appeals."
Gerson H. Smoger, for, ATLA, 96CVI 26: ATLA policy "opposes any
court rule that would establish special appeal procedures for class
actions,, or which would confer special rights on parties with respect
to appeals from orders granting or denying certification of a class."
Donn P. Pickett, 96CV128: Interlocutory appeal will provide
guidance to plaintiffs who fail to win certification, and protection to
defendants faced with certification of a class with potential billion
dollar damages. It will "creat[e] more law in a crucial area of'
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jurisprudence. The current reliance on mandamus provides none of
those benefits." The rule will work all the better in conjunction with
the change to "when practical" in subdivision (c). But the Note
should not assert that review will almost always be denied when
decision turns on case-specific matters of fact and district court
discretion. Interlocutory review can be helpful even in such cases.
Richard S. Paul. 96CV129:-The need for (f) is demonstrated by
Xerox' experience with certification of ant antitrust class despite the
manifest inability of the class members to establish injury on a
classwide basis. The Fifth Circuit denied mandamus, observing
however that it was, not convinced that the class could prove
classwide impact and that a § 1292(b) certification could have
permitted efficient review. The district court thereafter repeated its
earlier refusal to certify a § 1292(b) appeal. "Condemned to either
proceed to trial or. settle by the enormous leverage of class
certification, Xerox, wholly apart from the merits bf the case, was
compelled to settle."
Richard A. Koffman, 96CV133: Overwhelmingly plaintiffs oppose
and defendants support. This is clear proof that this ~proposal favors
defendants. Thatis because it will occasion delay. Class actions take
long enough now. Mandamus and § 1292(b) are protection enough.
James N. Roethe (Bank of America). 96CV134: The Note should not
urge restraint, and should not discourage stays pending review. The
courts of appeals Hare capable of determining, whether to grant leave
to, appeal. Appeal may be the only way to avoid the unjust results
arising from pressure to settle "even the most marginal class action."
James J. Johnson. 96CV135 & Sup.: "'[Tihe amendment permitting
interlocutory appeal * * * will beavery helpful in those cases where
the class action device exerts its greatest pressure l where a class
has been, certified. * [MCuch decisions, can oftenf be outcome
determinative-for the case."
William M. Audet. 96CV]40: This will invite delay of the individual
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case, and impose burdens on the courts of appeals. Section 1292(b)
is opportunity enough for review; when it is a close call, district
judges are, ready to certify the ruling for appeal.
Joseph Goldberg. 96CV 141: Review is, difficult, but not impossible.
This can frustrate plaintiffs denied certification as well as defendants
faced with certification. But thechange will increase the number of
appeals sought and taken. The effect will be significantly increased
costs and significant delay, clogging both trial and appellate courts.
And increased appeals, may distort class certification law; appellate
courts will tend to see the most egregious cases, and depend on
"judges with less immediate experience in administering classes."
The proposal should not be adopted.
Paul D. Rheingold. 96CV145: "I am not addressing the right of
appeal, which Ifeel to be a good idea."
Commercial & Fed. Litig. §. New York State Bar Assn., 96CV147:
Approves, withichanges in the Note., Denial of certification can be
dispositive of plaintiffs' claims; grant may be perceived to force
settlement, regardless of the merits , "[w]hether or not this is ever
true,, *** certification is clearly a significant factor for defendants in
determining whether tohsettle an action." But the Note should say that
the decision whether to grant review should be informed by the
factors incorpprated in § 1292(b) ordinarily the court should
require pitherla novel issue of law, or a risk that the certification
decision is dis ositive., The Note should drop the suggestions that
permission should be granted with restraint, and that, permission
ordinarily should not be granted to review decisions that rest on case-
specific matters of fact andidiscretion. And the time for application
should be changed to ten days after the certification decision or after
the order denying reconsideration.
Fed.Cts.Commr . ,Chicago Council of Lawyers. 96V148: It is- difficult
to square a proposal for more frequent appeals with the deferential
standard of review, applied Non appeal. There is no empirical support
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for the implicit view, that district courts are prone to err in
certification decisions. Indeed, district courts may become less
responsible if the locus of responsibility is shifted to appellate courts.
"[P]arties opposing class certification will face irresistible client
pressure to pursue appeals whenever class certification is granted."
When certification is denied, however, there is little likely benefit
from appeal because appellate courts are not likely to, force
certification on an unwilling district court. If the proposal is adopted,
the "restraint" language from the Note should be incorporated, in the
text of the rule.
Charles F. Preuss (with Internat. Assn. Defense Counsel). 96CV152:
Providing for immediate appellate review of the certification decision
"will benefit plaintiffs, defendants and the court system alike."
James F. Mundv. for Pennsylvania Bar Assn.. 96CV155: Supports the
proposed amendments, except for (f). "[W]e wish to convey our
opposition to the amendment in the absence of explicit guidance
when such discretionary appealsshould be entertained and our
concern over the disruption such piecemeal appeals may cause to the
proceedings in the district court. Perhaps these concerns could be
alleviated with appropriate identified standards."
Nicholas J. Wittner (Nissan North America)I,96CV158: "The current
mechanisms of review are either too limited for too late, and are a big
part of the 'blackmail settlements' problem." 1i'7e Note. references to
"restraint," and to case-specific matters of fact and discretion, should
be, deleted. The proposal will generate better appellate guidelines for
certification, Post-trial appeal is$ inadequate, 'because ,defendants
faced with even a small risk of a ruinous defeat at trial are under
immense pressure to settle,
Litigation Comm., American Corporate Counsel Assn., by Theodore
J. Fischkin. 96CV161 : There is a risk that this opportunity for appeal
will be unduly restricted; the Note reference to restraint should be
deleted. And to ensure that leave to appeal isigranted when needed,
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standards should be added. Factors that support appeal include: (1)
Certification ofa nationwide class. (2) "The need to resolve a novel
or unsettled question or an important conflict in district court
decisions." (3) "A departure from the accepted and usual course of
judicial proceedings of sufficient magnitude to warrant exercise of the
supervisory powers of the Court of Appeals." If the certification
decision is a mere recital of Rule 23 terms, without rigorous analysis
and detailed findings, appeal is appropriate.
American Bar Assn., 96CV162: Supports.
ABA Section on Litigation, 96CV162: (This Report is not ABA
policy.) The proposal "is a substantial improvement over current
practice.", Plaintiffs denied certification face litigation expenses
grossly disproportionate to their individual claims. Defendants
confronted by certification maay face ruinous liability, particularly
with the growing tendency to certify mass-tort claims. The proposal
properly balances the need for procedural protection against the
danger of unreasonable delay. But the short time period for appeal
may create difficulties when there is good reason for seeking
reconsideration in the district court. The rule should be changed to
make the 10 days "run from the,,order granting or denying class
certification or denying reconsideration of such a determination."
ABA Torts & Ins. Practice $. 96CV1 62 (Supp.): Almost unanimously
endorses this proposal "as a sound rulemaking solution to the
burgeoning problem of using mandamus as a back-door method to
obtain interlocutory review. * r,*."l It also is sound to encourage
district judges to express their views 'on the desirability of appeal.
But appeal also should be available from orders "modifying or
revoking or refusing to modify or revoke a, certification previously
granted." This language is borrowed from the injunction appeal
statute, 28 U.S.C. § 1292(a)(1),; because "certification orders have
injunction-,like potential for inflicting irreparable harm on parties
before final orders permit review." (The: dissenter believes that
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reconsideration by the district court, appeal under § 1292(b), and
mandamus provide adequate safeguards.)
Federal Bar Assn., 96CV170: Opposes. "The Circuit Courts of
Appeals are presently inundated with cases. * * * Adding an
additional class of appeals (even permissive appeals) under these
circumstances seems counterproductive in an environment where it
is unlikely that additional judgeships will be created and vacancies go
unfilled."
Washin2ton Le2al Found.. 96CV171: "For all practical purposes, the
decision on certification effectively determines the outcome of a class
action lawsuit. Once a class is certified, very, few defendants are
willing or able to take the risk of allowing the case to go to trial, no
'matter how weak the merits of the claims or how strong the defenses
to it." Interlocutory review is now difficult. The use of mandamus
is criticized, and many courts are very reluctant to use it. But the
Note should not urge restraint in granting review. And there should
be an automatic stay once review is granted, to avoid the often high
costs of potentially unnecessary discovery.
Bradford: P. Simpson & B. Randall Dong. 96CV173: Strongly
oppose. If it goes forward, it should 'be revised to allow pretrial
discovery and other procedures toe continue during the request for
permission to appeal and during any appeal granted. "Without such
a change this rule simply becomes a tool for delay in the repertoire of
defense counsel."''
Pharmaceutical Research & Mfrs.' of America. 96CV174: Members
have focused on the need to adopt interlocutory appeals. "In some
types of cases involving class action claims, the decision to certify,,or
not to certify, a classi is crucial to the rights of both parties to a fair
hearing of the case. Defendants faced with certification of a plaintiff
class sometimes face overwhelming pressure to settle, regardless of
the perceived merits df the plaintiff's case. These 'potentially ruinous
liability' cases place defendants in the untenable position of deciding
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to settle to avoid the risk, no matter how small, of an adverse
judgment or to proceed to trial in the face of the threat of a judgment
beyond the company's resources. The history of recent litigation
involving more than one category of products demonstrates that such
fears are not unfounded." The Note should not defeat the purpose of
the proposal by urging that leave to appeal be granted with restraint.
"[A]ppellate courts can distinguish between cases that do, and do not,
justify the allocation of the resources of the appellate court."
California State Bar Comm. on Fed. Cts.. 96CV179: Supports as a
reasonable amendment. Plaintiffs may. otherwise have to choose
between trial and surrender if certification is denied, and defendants
may be forced to surrender if certification is granted.
California State Bar Comm. on Admin. of Justice. 96CV180:
Supports.

TESTIMONY
Philadelphia Hearing

Allen D. Black, Tr. 33-35: Certification decisions are made by district
courts that are exposed to the full range ,of class actions.
Discretionary appeal decisions Will be made by courts of appeals in
egregious cases at each end of the spectrum. The result will be a
distorted body of class certification law, based on nonrepresentative
cases. And every class certification decision, one way or the other,
will result in an application for an appeal.
Melvin I. Weiss. Tr. 42-44: Agrees with Allen Black, just above.
Courts manage to find ways to handle bad cases when they appear,
even if that means stretching mandamus a bit.
Mlax W. Berger. Tr. 51-52: The rule should say that stays should be
granted pending appeal only in extraordinary circumstances.
Securities class actions are subject to long delays already under the
Securities Litigation Reform Act. Additional delays in discovery
pending appeal would~ make the litigation stale before it even gets
under way.
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Steven Glickstein, Tr. 53-62: Appeal is important to a plaintiff, who
may abandon the litigation if certification is denied. It is important
to a defendant, who may face ruinous exposure and settle - "so, once
again, that class certification decision evades appellate review." In
many situations there is little appellate guidance; this proposal will
help generate a body of guiding decisions. Appeal is cleaner than
mandamus, which has a "lot of baggage." The change will be of
benefit to plaintiffs as well as defendants - if the court says the class
is proper, that helps the plaintiff. The risk of a distorted body of law
based on egregious cases is not real; the courts of appeals will take
not only egregious cases, but also those that raise novel or important
questions.
Barbara Mather, Tr. 65-67: This is the first real opportunity to appeal.
Section 1292(b) does not do it, and mandamus is not the right way to
go. Even when egregious cases come to the courts of appeals, the
courts will write balanced, thoughtful opinions; there is no reason to
fear development of a skewed body of precedent.
H. Laddie Montague. Tr. 162-164: A class certification can be
conditional, and can be altered in any event. It is difficult to
understand why there should be a special opportunity to appeal
certification decisions that is not available for other important rulings
on in limine motions, discovery, motions to dismiss, or motions for
summary judgment.
Gerald Rodos. Tr. J174-176: The appeal provision is unnecessary. It
will further prolong the pretrial phase in securities class actions,
following reforlm legislation that already has lengthened the process.
One problem is the Note statement that certification alone may force
a defendant to 'settle; the FJC study found no evidence of that.
Edward Labaton. Tr.- 189-193: If (M is to be adopted, it should
incorporate the standards of § 1292(b), requiring a debatable
controlling issue and that immediate review would materially advance
the litigation. If it is felt that a district judge may have a particular
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interest in not having an appeal, that problem can be addressed by
dispensing with district-court certification. The problem with an
open-ended rule of discretion is that in 70% to 90% of cases there
will be an automatic attempt to appeal. This is an opportunity to
delay the case and harass the other side.
David Weinstein, Tr. 196-201- The provision "is standardless." This
is not an area for common-law development of standards. The final
judgment rule is wise. Defendants often believe that denial of class
certification is the only chance they have to avoid, defeat on the
merits; an interlocutory appeal opportunity will be viewed as one
more chance. And often there will be a stay ,- experience with
multidistrict litigation shows that the mere filing of a motion with the
Judicial' Panel commonly causes the trial judge to stay proceedings
while the Panel decides whether the case is to be transferred. The
"same kind of human dynamic" will operate when there is an
application for leave to appeal a class certification decision.
William T. Coleman. Jr.. Tr. 209-211; There should be an automatic
right to appeali grant or denial ,of certification. Many of these cases
are settled, because, the amounts of money are so large.
Robert Reinstein, Tr. 250-255: It is likely thatthe courts of appeals
will seldom grant review. But the theory Athat class certification
coerces settlement has not been proved;,the FJC study looked and
could not find this effect. And (f) sets' no standards; at the least, it
should incorporate the § 1292(b) criteria that, look for substantial
ground for difference of opinion and materiplly advancing the
ultimate disposition. And any erosion of the final judgment rule is a
matter of concern. , I i
Joel Gora, for ABCNY. Tr. 268-269:,,,Section 1292(b) appeals
generally deal with issues of law., TheseI'lass-certification appeals
are "an enormous mix, class questionqiuestions, a fact or law, of
various subclasses, of prospects of recovery and the like. To make
every one of those extremely individualized issues, the subject of
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potential appeal is going to add, we fear, yet another burden and
obstacle to the class action mechanism."
Alfred Cortese, Tr. 288-289: More opportunity for appeals will help
generate a body of law applying certification standards.

Dallas
Charles Silver, Tr. 41, 48-50: Opposes the proposal. Texas has
appeal as a matter of right from certification rulings. But most
appeals are taken by defendants. Perhaps that is because a plaintiff
can win reversal of a certification denial only by prevailing on all of
the elements needed for certification, while a defendant can win
reversal of a certification by prevailing on only one. Whatever the
reason, the Committee should not act on the mistaken assumption that
the appeal opportunity will actually prove "symmetrical" in its impact
on plaintiffs and defendants.
John Martin, Tr. 55-56: Interlocutory review is one of the most
significant of the proposed changes. It should not be qualified in the
Note by suggesting that review should be granted with restraint. And
the language discouraging stays pending appeal should be deleted.
Claudia Wilson Frost. Tr. 59-68: Texas has interlocutory appeal as a
matter of light. A survey of 25 cases reported since the appeal
procedure was adoptedshows that 15 appeals were by defendants, the
rest by plaintiffs., The plaintiffs sought review not only of
certification denials, but: also of issues as to the scope of the class, or
the certification of an opt-out class. Theredis afloodgate concern,,and
the Note may seem to caution restraint, but it would be helpful to
provide more guidance on the standards for ,'anting review and the
standard of review. But not prepared to give any suggestions for the
standard of review other than abuse of discrption. With that, "an
interlocutory appeal is a very desirable thing.' The economics and
risk involved deter many defendants from persisting through final
judgment and appeal; they settle instead.
Henry B. Alsobrook. Jr.. Tr. 77-80: It would be better to provide
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appeal as a matter of right, and to provide a stay pending appeal.
Denial of certification, as a practical matter, operates as a stay. But
if certification is granted, "we get into the horrendous expense of
carrying on with the litigation for maybe years, hopefully not but
could be years, before a decision is reached by the court of appeals *
* *." Defendants want a binding determination of the certification
issue by a court of appeals as early as possible.
John L. Hill, Jr.,<Tr. 113-116: Experience as former Chief Justice of
Texas demonstrates the value of interlocutory appeal from class
certification decisions. The right to a stay oftrial-court proceedings
also is important. The proposal will "go a long way toward
preventing the, use of class actions as a tool to extort settlements."
Stanley M. Cheslev, Tr. 142-144: Interlocutory appeals will defeat the
primary class-action goal of efficiency and expediency. There may
be a delay of 12 to 18 months. Even though jurisdiction remains in
the district court and there is no formal stay, as a practical matter
district judges are not anxious to waste time and money on litigation
that may not proceed as a class.
Patrick E. Maloney, for Defense Research Institute, Tr. 152: " [Mlhere
should be some meaningful way of appealing from a certification
issue so that the parties" don't waste all that time between the
certification and either not appealing because there's so much
expense involved and it forces a settlement, and I don't believe the
delays are an issue that we: should have to consider in terms of
fairness."
Bartlett H. McGuire, Tr. 161: (f) is "a very helpful safety valve."

San Francisco Hearing
Elizabeth J. Cabraser. Tr. 52-56: Appellate review is available when
needed now, through,§ 1292(b) and mandamus. A new procedure
will be overused. It is difficult to believe that defense counsel will be
able to persuade defendants not to seek review because a class
certification presents only routine issues. "It will become used- in
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every case, including securities, antitrust, civil rights, employment
discrimination cases, in which the jurisprudence of class certification
is well established." If there is to be any provision, it should be
limited to cases in which new issues are most likely to arise, that is to
say mass torts. New and starling developments in other substantive
areas can be resolved through the existing means of review.
C.C. Torbert, Jr.. Tr. 58-63: Although appeal as a. matter of right
might be better, the interlocutory appeal proposal will be a useful
device. Class certification is the main event; once certification is
granted, it is likely to turn simply into the question of who is the best
negotiator.
Arthur. R. Miller, Tr. 67-68: Although not arguing against the
proposal, urges caution. It could become an attractive nuisance. As
drafted, it applies not only to mass torts, but to civil rights, consumer
actions, insurance actions. Perhaps it should be limited.
Charles F. Preuss (International Assn. of Defense Counsel). Tr. 86:
"The appeal is a very valuable tool. And I think that that is a
necessary tool at this stage, until we see how these proposed changes
work out.",
Samuel B. Witt, Tr. -96: The sooner the better, as Judge Hill testified
in Dallas. The Note should not suggest restraint, and should not
discourage stays pending appeal.,
John L. McGoldiick. Tr. 106: "Quick, not terribly stingy review is
very sensible, because many of these cases'turn 'on whether it's
certified, or not. It is the issue ***."

Sheila L. Birnbaum. Tr. 109-110: There should be appeal of right
when a class is certified. But leave to appeal is better than the current
situation. 'Remember, the district court gets involved in this. They
can't help it. I mean, it's natural. It's not a bad thing. * * * I would
rather have three judges early on decide this issue rather than one
district court judke." When review has been available by § 1292(b)
or by mandamus, the courts of appeals have been decertifying mass
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tort classes.
Richard Wentz for Mortgage Bankers Assn., Tr. 137-138: The Note
suggesting restraint should be rethought. Frequently we are sued by
many lawyers on the same issue at the same time, and have to fight
class certification in many forums. District court decisions denying
certification are not much help in resisting the same certification
request in another court. Appellate rulings would help.
James R. Sutterfield, for International Assn. of Ins. Defense Counsel,
Tr. 146: Supports the whole package of proposals, but not sure
whether it could be supported without (f) and the small-claims class.
More needs to be done.
Jeffrey J. Greenbaum, Tr. 149-153: Class certification is toutcome-
determinative. It is the ball game. It creates insurmountable pressure
to settle. Interlocutory appeal is important not only in mass torts, but
also in securities and antitrust and other areas. But the comments
should not take away what the rule gives. There is no need to speak
of restraint; the appellate courts know which case they are going to
hear. There may;be a, flood of applications during the first years after
the rule is adopted, but lawyers will learn and will seek an appeal
only when there is a good chance that it will be granted. The Note
also should not disparage appeals based on case-specific matters;
individual justice is important, not merely resolving novel issues of
law. And it is unwise to encourage district courts to express opinions
on the advisability of appeal. That has been an insurmountable hurdle
in § 1292(b) procedure. Most lawyers have problems in persuading
a judge that an issue should go up on appeal now. "And I think a lot
of judges may not see that clearly, and I think you should allow three
objective people to make that decision," Finally, the time limit
should include a period for reconsideration by the district court before
appeal time expires.
Miles N. Ruthberg. Tr. 161-162: The appeal proposa is in many ways
the most important part of the package. "Sometimes, very fine
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federal judges give in to the temptation to stretch and certify a class
precisely because it has the effect of encouraging a defendant to
settle." Twenty years ago, it was plaintiffs who wanted to appeal,
who supported the death-knell theory. In the long run, all sides are
better served by the opportunity for appeal. "I think the appellate
courts will be able to exercise their discretion efficiently and quickly."
But the comments suggesting restrained or modest use should be
deleted; the appellate courts will take care of themselves.
Joseph Goldber. Tr. 186-189: Is involved in a large pricefixing class
action in which the defendant sought mandamus review of the order
granting certification. There was full briefing; after ten months
mandamus was denied on the ground that there was no abuse of
discretion. The proceeding was very expensive. "Encouraging
interlocutory appeals I think is only going to add to clogging the
courts."
Brian C. Anderson, Tr. 201-205: Interlocutory appeal will help
relieve the inconsistency of class certification practices reflected in
district court decisions. As it is now, "skilled counsel can cite a case
for pretty much any proposition." Present review opportunities are
not adequate. A Lexis search of the last ten years revealed fifteen
successful § 1292(b) reviews, eleven applications for mandamus, and
three grants of mandamus. It is not only defendants who seek review.
Of the § 1292(b) petitions, three were filed by plaintiffs and one by
intervenors. Of the mandamus petitions, four were brought by
plaintiffs. Six of these 18 reviews were in the last year; that does not
mean that a nine-year problem has been solved.
Donn P. Pickett, Tr. 221-224: With certification decisions made
"when" practicable there will be an even better record to support
interlocutory review, and (t) will work still better. The beauty of the
proposal is that it is neutral, favoring neither plaintiffs nor defendants.
It gives the appellate court "pure discretion," unencumbered by the
technical requirements of § 1292(b). The Note seems to take away
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from the discretion by describing a modest provision to be used with
restraint, and hardly ever in cases that turn on case-specific matters.
It is better to leave it all to the appellate court, on the model of
certiorari. These notes are, in practice, used to create side debates.
William M. Audet. Tr. 257: Section 1292(b) deals- adequately with
the problem if there 'is a bad certification order.
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I. Introduction

The Advisory Committee on the Rules of Criminal Procedure met on

April 7, 1997 in Washington, D.C. and took action on a number of proposed

amendments. * $ * * * First, the Committee considered public comments on

proposed amendments to the following Rules:

* Rule 5.1. Preliminary Examination (Production of Witness Statements)

* Rule 26.2. Production of Witness Statements
* Rule 31. Verdict (Polling the Jurors Individually)
* Rule 33. New Trial (Time for Filing)
* Rule 35(b). Correction or Reduction of Sentence (Substantial Assistance)

* Rule 43. Presence of Defendant (Presence at Reduction or Correction of
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In discussing those rules, the Committee also considered the suggestions of the
Subcommittee on Style. As noted in the following discussion, the Advisory
Committee proposes that these amendments be approved by the Committee and
forwarded to the Judicial Conference.

II. Action Items-Recommendations to Forward Amendments to the
Judicial Conference

A. Summary and Recommendations

At its June 1996 meeting, the Standing Committee approved the
publication of proposed amendments to six rules for public comment from the
bench and bar. In response, the Advisory Committee received written comments
from 20 persons or organizations commenting on all or some of the Committee's
proposed amendments to the rules. In addition, the Committee received suggested
changes from the Style Subcommittee. The Committee has considered those
comments and recommends that all of the proposed amendments be forwarded to
the Judicial Conference for approval and transmittal to the Supreme Court. The
following discussion briefly summarizes the proposed amendments.
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1. ACTION ITEM-Rule 5.1. Preliminary Examination
(Production of Witness Statements)

The proposed amendment to Rule 5.1 would extend the requirements of
Rule 26.2, regarding the production of a witness' statements, to preliminary
examinations. Under the amendment, a party would be required to produce its
witness' prior statements ofice the witness had personally testified at a preliminary
examination. Of the 12 commentators who submitted written comments, 11
favored the proposed amendment. The Advisory Committee considered the
suggested style changes of the Style Subcommittee and decided to forward the
amendment as published. That version of the rule was intended to follow the
language and format of similar amendments made to Rules 32, 32.1, 46 and Rule
8 of the Rules Governing Proceedings under 28 U.S.C. § 2255. The Committee
believed that departing from that language, without also changing those rules,
might lead to confusion and uncertainty in the rule.

Recommendation--The Committee recommends that the amendment be
approved andforwarded to the Judicial Conference.

2. ACTION ITEM-Rule 26.2. Production of Witness
Statements

The proposed amendment to Rule 26.2(g) parallels the amendment to Rule
5.1, supra and extends the rule's requirement to produce a witness' statement to
preliminary examinations. Again, 11 of the 12 commentators favored the
amendment. The Committee considered the proposed style changes but decided
to forward the amendment as published; the Committee noted that the rule
generally needs to be restructured and decided that it would be better to wait with
that task until the Criminal Rules are restyled.

Recommendation--The Committee recommends that the amendment to
Rule 26(g) be approved and forwarded to the Judicial Conference.
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3. ACTION ITEM-Rule 31. Verdict (Polling the Jurors
Individually)

The proposed amendment to Rule 31 would require the court to conduct

an individual poll of each juror anytime a poll is requested or ordered sua sponte

by the court. Of the eight comments received on the proposed amendment, only

one of them recommended complete rejection of the proposal. In addition to

making suggested style changes, the Committee also changed the rule to indicate

that any poll of the jury must occur before the jury is discharged--as opposed to

before the verdict is recorded--as currently provided. That change was suggested

by one of the commentators who noted the problems of interpreting when a

verdict is recorded.' See United States v. Marinari, 32 F.3d 1209 (7th Cir. 1994).
ver .3 120 (7hCr.19)

Recommendation--The Committee recommends that the amendment be

approved andforwarded to the Judicial Conference.

4. ACTION ITEM-Rule 33. New Trial (Time for Filing
Motion)

The proposed amendment to Rule 33 was intended to provide consistency
in the timing requirements for filing motions for new trial by making the verdict
or finding of guilty the starting point for both types of motions for new trial--

motions based on newly discovered, evidence and motions based on other

grounds. While two commentators favored the amendment, ten commentators
were opposed, primarily because the amendment would effectively reduce the

overall time available to a defendant to file a motion for new trial based upon

newly discovered evidence. Upon further consideration, the Committee decided to

increase the total amount of time in which to file the motion from two years to

three years. The Committee also included the suggested style changes.

Recommendation--The Committee recommends that the amendment to

Rule 33 be approved andforwarded to the Judicial, Conference.
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5. ACTION ITEM-Rule 35(b). Correctionor Reduction
of Sentence (Substantial Assistance)

The proposed change to Rule 35(b) is intended to fill a gap in current
practice where a defendant has, considering the aggregate of both pre-sentence
and post sentence cooperation, provided substantial assistance to the Government.
But because of the provisions in the cuianft Rle -35(b), he or she is not entitled to
any sentencing relief as a result of that cooperation. All eight commentators
favored the change. The Committee has incorporated the Style Subcommittee's
suggested changes.

Recommendation-The Committee recommends that the amendment to
Rule 35(b) be approved and forwarded to the Judicial Conference.

6. ACTION ITEM-Rule 43. Presence of Defendant
(Presence at Reduction or Correction of Sentence)

The proposed change to Rule 43(c)(4) was intended to correct an
inconsistency created by the amendments to the Rule several years ago. Under
the current rule it would possible to require the defendant's presence at a
reduction of sentence hearing under Rule 35(b) but not at a correction of sentence
hearing under Rule 35(c). Of the nine comments received, seven favored the
proposed change. The Committee considered the suggested style changes and
decided to forward the amendment as published. The current version of Rule
43(c) was restyled just several years earlier and the Committee believed that any
other style changes could await the restyling of the Criminal Rules.

Recommendation-The Committee recommends that the amendment to
Rule 43(c) be approved and forwarded to the Judicial Conference.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE*

Rule 5.1. Preliminary Examination

I

2 (d) PRODUCTION OF STATEMENTS.

3 (1) In General. Rule 26.2(a)-(d) and (f) applies at any

4 hearing under this rule. unless the court. for good cause

5 shown. rules otherwise in a particular case.

6 (2) Sanctions for Failure to Produce Statement. If a party

7 elects not to comply with an order under Rule 26.2(a) to

8 deliver a statement to the moving party the court may not

9 consider the testimony of a witness whose statement is

10 withheld.

COMMITTEE NOTE

The addition of subdivision (d) mirrors similar amendments
made in 1993 which extended the scope of Rule 26.2 to Rules 32,
32.1, 46 and Rule 8 of the Rules Governing Proceedings under 28

* New matter is underlined; matter to be omitted is lined through.
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U.S.C. § 2255. As indicated in the Committee Notes accompanying
those amendments, the primary reason for extending the coverage of
Rule 26.2 rested heavily upon the compelling need for accurate
information affecting a witness' credibility. That need, the
Committee believes, extends to a prelimiiary examination under this
rule where both the prosecution and the defense have high interests
at stake.

A witness' statement must be produced only after the witness
has personally testified.

Summary of Comments on Rule 5.1

Charles W. Daniels (CR-001)
Freedman, Boyd, Daniels, Hollander, Guttmann & Goldberg, P.A.
Albuquerque, NM
Oct. 1, 1996

Mr. Daniels supports the proposed amendment to Rule 5.1. He points
out that production of prior witness' statements has been held to be
important in exercising the right to confront and cross examine, and
that the confrontation clause applies at a preliminary examination.

Honorable Jack B. Weinstein (CR-004)
United States District Court
Brooklyn, NY
Oct. 2, 1996

Judge Weinstein expresses concern over the proposed amendment,
particularly regarding line 8. Judge Weinstein believes that the words
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"may not" may eliminate the court's discretion regarding other vital

testimony of a witness. Judge Weinstein feels such discretion is
called for.

Ohio Prosecuting Attorneys Association (CR-007)
Mr. John E. Murphy, Executive Director
Columbus, Ohio
Dec. 2, 1996

The Association opposes the proposed amendment which would
likely be a model for Ohio rules. Mr. Murphy indicates that the
advance disclosure of witness' statements could facilitate perjury by
an unscrupulous defendant who would then be better able to construct
his defense accordingly. Further concerns include the incremental
intimidation of witnesses, and the lack of likelihood of any
incremental pleas. Mr. Murphy believes that an across the board
amendment such as this is grossly out of proportion to the perceived
problem, and is not necessary to address it. He provides an
alternative approach which exists in Ohio. The court reviews
witness' statements after the witness testifies at trial, and provides the
statement to defense counsel for use in cross if inconsistencies exist.

State Bar of Michigan Standing Committee on U.S. Courts(CR-01 1)
Richard A. Rossman, Chairman
Detroit, MI
January 28, 1997

Mr. Rossman expresses concern not only about the proposed
amendment, but also the 1993 amendments referred to, and 1983
amendment to Rule 12(i), requiring production of witness' statements
at suppression hearings. The amendments appear to conflict with the
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a 4 FEDERAL RULES OF CRIMINAL PROCEDURE

Jencks Act, 18 U.S.C. section 3500(a) which states that "no statement
or report in the possession of the United States which was made by
a Government witness or prospective Government witness (other than
the defendant) shall be the subject of subpoena, discovery, or
inspection until a said witness has testified on direct examination in
the trial of the case." Mr. Rossman recommends that this conflict be
resolved.

Paul M. Rashkind (CR-012)
Federal Public Defender, Chief of Appeals
Southern District of Florida
Feb. 4, 1997

Mr. Raskind, on behalf of The Office of The Federal Public Defender
of the Southern District of Florida, favors adoption of the
amendment, mentioning that it will clarify 1993 amendments to Rules
32, 32.1, 46, and Rule 8.

Ms. Carol A. Brook (CR-015)
Federal Defender Advisory Committee's Subcommittee on
Legislation
Northern District of Illinois
February 13, 1997

Ms. Brook commends the Committee for recognizing the need to
extend the provisions of Rule 26.2 to preliminary hearings and
strongly agrees with the Committee's view that credibility
determinations are critical in those proceedings. However, Ms.
Brooks suggests that the last sentence of the proposed Committee
Note to Rule 5.1 be eliminated. That Note states "A witness'
statement must be produced only after the witness has personally
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testified." Ms. Brook points out that today many prosecutions consist
of affidavits in lieu of calling live witnesses. It could be argued that
hearsay and/or affidavits even when admitted for their truth are not
subject to proposed Rule 5.1, effectively defeating the purpose of the
Rule.

Mr. George E. Tragos (CR-0 17)
Chair, Federal Court Practice Committee's Subcommittee on
Criminal Rules
Florida Bar Association
Feb. 10, 1997

Mr. Tragos indicates the Florida Bar's support for the amendments to
Rule 5.1.

Carol A. Brook and William J. Genego (CR-018)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Ms. Brook and Mr. Genego support the proposed amendment, but
suggest that the last sentence of the proposed Committee Note to
Rule 5.1 be clarified. They point out that today many prosecutions
consist of affidavits in lieu of calling live witnesses. Without
including witness testimony whether through direct testimony, or
affidavit, or declaration from the witness, it could be argued that
hearsay and/or affidavits even when admitted for their truth would
not be subject to proposed Rule 5.1, effectively defeating the purpose
of the Rule. Additionally, Ms. Brooks and Mr. Genego feel that the
word 'witness" in the last -sentence of the Committee Note be
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-clarified. They see a potential confusion in determining which
witness' statements must be produced. They suggest that in order to
achieve the intended purpose, and not cause unintended results, the
"witness" whose prior statements need to be produced should -be the
person whose first hand knowledge is being offered to establish
probable cause.

Honorable. Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association is
opposed to the proposed amendment. It believes that it may prompt
pleas of guilty when the strength of the government's case is
measured by the accused.

Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee endorses the amendment, and adds that it
represents the last expansion of Jencks to various facets of criminal
procedure.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997
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Judge Swearingen indicates support of the amendment, adding its
effect will be minimal. He also comments on the Jencks Act, 18
U.S.C. § 3500, adding that the 1993 amendment to Rule 26.2
provides for production l of such statements at various other
proceedings, including pretrial hearings on motions to suppress
evidence and in detention hearings.

Changes Made to Rule 5.1 After Publication ("GAP Report!)

The Committee made no changes to the published draft.

Rule 26.2. Production of Witness Statements

2 (g) SCOPE OF RULE. This rule applies at a suppression hearing

3 conducted under Rule 12, at trial under this rule, and to the

4 extent specified:

5 (1) in Rule R2e) 32(c (2) at sentencing;

6 (2) in Rule 32.1(c) at a hearing to revoke or modify

7 probation or supervised release;

8 (3) in Rule 46(i) at a detention hearing; aid

9 (4) in Rule 8 of the Rules Governing Proceedings
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10 under 28 U.S.C. § 2255; and

(5) in Rule 5.1 at a preliminary examination.

COMMITTEE NOTE

The amendment to subdivision (g) mirrors similar
amendments made in 1993 to this rule and to other Rules of Criminal
Procedure which extended the application of Rule 26.2 to other
proceedings, both pretrial and post-trial. This amendment extends the
requirement of producing a witness' statement to preliminary
examinations conducted under Rule 5.1.

Subdivision (g)(l) has been amended to reflect changes to
Rule 32.

Summary of-Comments on Rule 26.2

Charles W. Daniels (CR-001)
Freedman, Boyd, Daniels, Hollander, Guttmann & Goldberg, P.A.
Albuquerque, NM
Oct. 1, 1996

Mr. Daniels expresses support for the proposed amendment to Rule
26.2. He points out that production of prior witness' statements has
been held to be important in exercising the right to confront and cross
examine, and that the confrontation clause applies at a preliminary
examination.

Rules App. D-13
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Mr. Jack E. Horsley (CR-003)
Craig and Craig
Mattoon, Illinois
Oct. 4, 1996

Mr. Horsley suggests that line 2 of the proposed amendment be
expanded to read 'suppression or proscription hearing." He believes
the word 'suppression' may not be sufficient to accomplish the
purpose intended by the rule. He states that he deems 'proscription"
to mean "writing against" to be what is contemplated by the hearing
conducted under Rule 12.

Irwin Schwartz (CR-005)
Private Practice
Seattle, WA
Oct. 30, 1996

Mr. Schwartz applauds the amendment and states that the burden on
the prosecution will be modest and that the increase in fairness will
be substantial.

Ohio Prosecuting Attorneys Association (CR-007)
Mr. John E. Murphy, Executive Director
Columbus, Ohio
Dec. 2, 1996

The Association opposes the proposed amendment which would
likely be a model for Ohio rules. Mr. Murphy believes that the
advance disclosure of witnesses statements could facilitate perjury by
an unscrupulous defendant who would then be better able to construct
his defense accordingly. Further concerns include the incremental
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intimidation of witnesses, and the lack of likelihood of any
incremental pleas. He indicates that an across the board amendment
such as this is grossly out of proportion to the perceived problem, and
is not necessary. Mr. Murphy provides an alternative approach which
exists in Ohio. The court reviews a witness' statements after the
witness testifies at trial, and providesthe statement to defense counsel
for use in cross if inconsistencies exist.

Edward LeRoy Dunkerly (CR-009)
Private Practice
Vancouver WA
Dec. 9, 1997

Mr. Dunkerly supports the amendment.

State Bar of Michigan Standing Committee on U.S. Courts(CR-01 1)
Richard A. Rossman, Chairman
Detroit, MI
January 28, 1997

Mr. Rossman expresses concern not only about the proposed
amendment, but also the 1993 amendments referred to in the
Committee Note, and 1983 amendment to Rule 12(i), requiring
production of witness' statements at suppression hearings. The
amendments appear to conflict with the Jencks Act, 18 U.S.C. § 3500(a)
which states that "no statement or report in the possession of the
United 'States- which was made by a Government witness or
prospective Government witness (other than the defendant) shall be
the subject of subpoena, discovery, or inspection until a said witness
has testified on direct examination in the trial of the case." Mr.
Rossman recommends that the conflict be resolved.

Rules App. D-1 5
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David Long (CR-0 13)
State Bar of California
San Francisco, CA
Feb. 27, 1996

Mr. Long, through Ms. Ruth L. Robinson of the Litigation
Committee, supports the amendment.

Carol A. Brook and William J. Genego (CR-0 18)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Ms. Brook and Mr. Genego support the proposed amendment, but
suggest that the last sentence of the proposed Committee Note to
Rule 5.1 be clarified. They point out that today many prosecutions
consist of affidavits in lieu of calling live witnesses. Without
including witness testimony whether through direct testimony, or
affidavit, or declaration from the witness, it could be argued that
hearsay and/or affidavits even when admitted for their truth would
not be subject to proposed Rule 5.1, effectively defeating the purpose
of the Rule. Additionally, Ms. Brooks and Mr. Genego feel that the
word "witness" in the last sentence of the Committee Note be
clarified. They see a potential confusion in determining which
witness' statements must be produced. They suggest that in order to
achieve the intended purpose, and not cause unintended results, the
"witness" whose prior statements need to be produced should be the
person whose first hand knowledge is being offered to establish
probable cause. This needs to be explicitly clear.
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Honorable. Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association supports
the proposed amendment. It may prompt pleas of guilty when the
strength of the government's case is measured by the accused.

Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee endorses the amendment.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997

Judge Swearingen indicates support of the amendment, adding its
effect will be minimal. He also comments on the Jencks Act, 18
U.S.C. § 3500, adding that the 1993 amendment to Rule 26.2
provides for production of such statements at various other
proceedings, including pretrial hearings on motions to suppress
evidence and in detention hearings.

Changes Made to Rule 26.2 After Publication ('GAP Report")

The Committee made no changes to the published draft.
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Rule 31. Verdict

1~~~~~~~
2 (d) POLL OF JURY. W1e~After a verdict is returned axd but

3 before it is reeorded-the jury is discharged. the court shall, on

4 a partM's request. or may on its own motion. poll the jurors

5 individually. jury shall be polled at the request bf any party

6 or upon the court's own motion. If upon the poll reveals a

7 lack of unanimity there is not unaaimnus cncurrcthhe

8 court may direct the jury may be direeted to deliberate retire

9 for further deliberatiew or may declare a mistrial be

10 discharged and discharge the jury.

11*****

COMMITTEE NOTE

The right of a party to have the jury polled is an "undoubted
right." Humphries v. District of Columbia, 174 U.S. 190, 194 (1899).
Its purpose is to determine with certainty that "each of the jurors

Rules App. D-18
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approves of the verdict as returned; that no one has been coerced or
induced to sign a verdict to which he does not fully assent." Id.

Currently, Rule 31(d) is silent on the precise method of
polling the jury. Thus, a court in its discretion may conduct the poll
collectively or individually. As one court has noted, although the
prevailing view is that the method used is a matter within the
discretion of the trial court, United States v. Miller, 59, F.3d 417, 420
(3d Cir. 1995) (citing cases), the preference, nonetheless of the
appellate and trial courts, seems to favor individual polling. Id.
(citing cases). That is the -position taken in the American Bar
Association Standards for Criminal Justice § 15-4.5. Those sources
favoring 'individual polling observe that conducting a poll of the
jurors collectively saves little time and does not always adequately
insure that an individual juror who has been forced to join the
majority during deliberations will voice dissent from a collective
response. On the other hand, an advantage to individual polling is the
'likelihood that it will discourage'post-trial efforts to challenge the
verdict on allegations of coercion on the part of somedof the-jurors."
Miller, Id. at 420 (citing Audette v. Isaksen Fishing Corp., 789 F.2d
956, 961, n. 6 (1st Cir. ,1986)).

The Committee is persuaded by the authorities and practice
that there are advantages of conducting an individuallpoll of the
jurors. Thus, the rule requires that the jurors be polled individually
when a polling is requested, or when polling is directed sua sponte by
the court. The amendment, however, leaves to the court the
discretion as to whether to conduct a separate poll for each defendant,
each count of the indictment or complaint, or on other issues.

Rules App. D-19
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Summary of Comments on Rule 31

Judge Franklin S. V. Antwerpen (CR-002)
United States District Court
Eastern District of Pennsylvania
Sept. 27, 1996

Judge Antwerpen strongly urges that the word 'individually" be
stricken from the proposed amendment. He believes that without
striking that word, the amendment would cast doubt on the validity
of polling by conduct, a practice followed in his area. He also
expresses concern that the use of, the word 'individually" could be
interpreted to require naming individuals who are serving on
anonymous juries in major criminal cases.

Judge Michael S. Kanne (CR-006)
United States Court of Appeals
Chicago, Illinois,
Oct. 31, 1996

While supporting the amendment as appropriate, Judge Kanne
suggests that rather than using 'it is recorded" as appears in lines 2
and 3, the Committee should substitute abefore the jury has
dispersed" This has been a confusing issue in the past. Judge Kanne
cites United States v. Marinari; 32 F.3rd 1209 (7th Cir. 1994) to
demonstrate that the recording of a verdict is defined as occurring
"upon separation and dispersal of the jury."

Rules App. D-20
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Judge Jerry Buchmeyer (CR-010)
United States District Court
Northern District of Texas
Nov. 15, 1996

Judge Buchmeyer, on behalf of the judges in the Northern District of
Texas, opposes the amendment. He states that he doubts that the
additional time is warranted by the minimal concern that individual
jurors will hesitate to voice their dissent when polled as part of a
collective body. Moreover, it should be left to the judge's discretion.

David Long (CR-0 13)
State Bar of California
San Francisco, CA
Feb. 27, 1996

Mr. Long, through Ms. Ruth L. Robinson of the Litigation
Committee, supports the amendment, indicating that the change will
minimize coercion and diminishes the possibility that post-trial
efforts to attack the verdict on certain grounds will be successful.

Ms. Carol A. Brook (CR-015)
Federal Defender Advisory Committee's Subcommittee on
Legislation
Northern District of Illinois
February 13, 1997

Ms. Brook commends the Committee concerning this amendment,
and recommends, however, that the Committee make polling
mandatory to avoid litigation should a judge fail to poll the jury. She
cites United States v. Randle, 966 F.2d 1209 (7th Cir. 1992) as an

Rules App. D-2 1
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example of such litigation.

Mr. George E. Tragos (CR-0 17)
Chair, Federal Court Practice Committee's Subcommittee on
Criminal Rules
Florida Bar Association
Feb. 10, 1997

The Federal Bar Association supports the proposed amendment to
Rule 3 1.

Carol A. Brook and William J. Genego (CR-0 18)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Ms. Brook and Mr. Genego support the proposed amendment, but
suggest that it should be done in all cases, not just when requested by
a party or done sua sponte by the court.

Honorable Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association supports
the proposed amendment. Individual polling substantially reduces
post-trial efforts to overturn the verdict on the ground that a juror was
coerced into voting for a conviction.

Rules App. D-22
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Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee endorses the amendment.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997

Judge Swearingen supports the amendment. It will eliminate any
uncertainty which arises out of the silence of the current Rule on this
subject.

Changes Made to Rule 31 After Publication ('GAP Report"'

The Committee changed the rule to require that any polling of
the jury must be done before the jury is discharged and it
incorporated suggested style changes submitted by the Style
Subcommittee.

Rule 33. New Trial.

On a defendant's motion, the court The eeurt- on

2 motion of a defendant may grant a new trial to that defendant

3 if requircd in the interest ofjustice. the interests of justice so

Rules App. D-23
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4 require. If trial was by the court without a jury,, the court

5 may-on defendant's motion for new trial-motion-of--a

6 dcfcandmt for a new trial may vacate the judgment. ifentere

7 take additional testimony, and direct the entry of a new

8 judgment. A motion for new trial based on the ground of

9 newly discovered evidence may be made only before-o

10 within three tw years after final judgmert, the verdict or

I I finding of guilty, btt But if an appeal is pending, the court

12 may grant the motion only on remand of the case. A motion

13 for a new trial based on any other grounds shall may be made

14 only within 7 days after the verdict or finding of guilty or

15 within such further time as the court may fix during the 7-day

16 period.

COMMITTEE NOTE

As currently written, the time for filing a motion for new trial
on the ground of newly discovered evidence runs from the "final

Rules App. D-24
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judgment." The courts, in interpreting that language, have uniformly
concluded that that language refers to the action of the Court of
Appeals. See, e.g., United States v. Reyes, 49 F.3d 63, 66 (2d Cir.
1995)(citing cases). It is less clear whether that action is the appellate
court's judgment or the issuance of its mandate. In Reyes, the court
concluded that it was the latter event. In either case, it is clear that
the present approach of using the appellate court's final judgment as
the triggering event can cause great disparity in the amount of time
available to a defendant to file timely a motion for new trial. This
would be especially true if, as noted by the Court in Reyes, supra at
67, an appellate court stayed its mandate pending review by the
Supreme Court. See also Herrera v. Collins, 506 U.S. 390, 410-412
(1993) (noting divergent treatment by States of time for filing
motions for new trial).

It is the intent of the Committee to remove that element of
inconsistency by using the trial court's verdict or finding of guilty as
the triggering event. The change also furthers internal consistency
within the rule itself; the time for filing a motion for new trial on any
other ground currently runs from that same event.

Finally, the time to file a motion for new trial based upon
newly discovered evidence is increased to three years to compensate
for what would have otherwise resulted in less time than that
currently contemplated in the rule for filing such motions.

Rules App. D-25
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Summary of Comments on Rule 33

Professor Margery B. Koosed (CR-008)
Professor of Law, University of Akron
Akron, Ohio
Nov. 9, 1996

Professor Koosed opposes the shortening of the time period for
presentation of newly discovered evidence of innocence, suggesting
a period ~even longer than the three-year period the Committee
considered and rejected. She writes that the truth often will come out,
but that it often takes longer than two years, citing scientific studies,
and a Congressional staff report to support her position.

Paul M. Rashkind (CR-012)
Federal Public Defender, Chief of Appeals
Southern District of Florida
Feb. 4, 1997

Mr. Rashkind opposes the amendment. He states that the rationale
for the proposal is not well founded, the change will lead inevitably
to duplication of court proceedings, and increase the cost of post-
conviction litigation. Regarding the suggestion that the amendment
offers consistency and uniformity in the filing deadlines for all types
of motions for new trials, Mr. Rashkind makes a strong point that
there is good reason to treat newly discovered evidence differently
than the other motions, in which they involve issues and facts
presently in the record. Furthermore, if the amendment were adopted,
defense lawyers would be forced to conduct both an appeal
preparation and investigation for new evidence simultaneously, due
to the time constraint.

Rules App. D-26
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David Long (CR-013)
State Bar of California
San Francisco, CA
Feb. 27, 1996

Mr. Long, through Ms. Ruth L. Robinson of the Litigation
Committee, opposes the amendment, stating that it is arbitrary in its
imposition of uniformity, and would inure harshly to the detriment of
the convicted criminal defendant, particularly those unable to devote
resources to the investigation of new evidence during the pendency
of the appeal.

Charles D. Weisselberg (CR-014)
University of Southern California Law School
Los Angeles, CA
Feb. 13, 1997

Mr. Weisselberg and a group of 9 law professors oppose the
amendment but offer an alternative. He suggests rather than the
current two year period, the Rule should read 'A motion for a new
trial based on the ground of newly discovered evidence may be made
only within two years after the verdict or finding of guilty or, if an
appeal is taken, within one year after the court of appeal's mandate
is filed in the district court, whichever is later." He is concerned
about the defense attorney having to research for new evidence,
perhaps filing a pro forma motion for new trial, simultaneous with his
appellate efforts. This could waste judicial time, and would likely
waste defense efforts.

Rules App. D-27
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Ms. Carol A. Brook (CR-015)
Federal Defender Advisory Committee's Subcommittee on
Legislation
Northern District of Illinois
Feb. 13, 1997

Ms. Brook opposes the amendment, favoring that instead, the
Committee clarify in the current Rule that the two-year time period
is to run from the judgment of the Court of Appeals. She also
expresses concerns that if the amendment were adopted, defense
attorneys would be forced to prepare for appeals and investigate for
new evidence simultaneously. Other questions raised: Would the
remand of the appeal to hear the newly discovered evidence issue
permit the appeal to go back up? Would it go back up with the
addition of the newly discovered evidence issue?

William W. Taylor, III, Chairperson (CR-016)
ABA Criminal Justice Section
Washington, DC
Feb. 14, 1997

The Criminal Justice Section of the ABA opposes the amendment.
They believe that it is a trap for unwary attorneys who don't
understand that they can file a motion for new trial and pursue an
appeal simultaneously. Also, the amendment would force many
defendants to file pro forma 'protective" new trial motions while an
appeal is pending, leading to a waste of judicial resources. The
Section proposes an alternative. They suggest that if the Rule is
amended, it should allow a new trial motion to be filed within a
reasonable period, six months, after the conclusion of the appeal, or
within two years of the verdict, whichever is later. When a defendant

Rules App. D-28
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can make an appropriate showing of extraordinary circumstances, a
new motion be permitted after the expiration of this period.

Mr. George E. Tragos (CR-0 17)
Chairman of the Federal Court Practice Committee's Subcommittee
on Criminal Rules
Florida Bar Association
Feb. 10, 1997

Mr. Tragos, on behalf of the Florida Bar Association, supports the
proposed amendment to Rule 33.

Carol A. Brook and William J. Genego (CR-018)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Ms. Brook and Mr. Genego oppose the proposed amendment. Their
major concern is that it drastically cuts back the time within which a
person who discovers new evidence demonstrating that he or she was
wrongly convicted can have that fundamental mistake addressed by
a court, and that the only competing justification for the amendment
is consistency. They believe that all arbitrary limits on the time
within which a demonstration of innocence will permit an erroneous
conviction to be overturned should be abolished. Moreover, even if
adopted, the term 'final judgment" will likely lead to confusion.
They also refer to the duplication of the defense attorney's efforts in
the appellate process and simultaneously investigating new evidence.

Rules App. D-29
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Honorable. Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association concludes
that the proposed amendment should be supported. The amendment
would bring about the desired consistency, and end the great disparity
in the running of the time for an appeal.

Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee does not endorse the amendment.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997

Judge Swearingen indicates support of the amendment. It will
eliminate the perverse incentive to appeal simply to stretch out the
time frame within which to file a motion for a new trial.

Changes Made to Rule 33 After Publication ("GAP Report"!)

The Advisory Committee changed the proposed amendment
to require that any motions for new trials based upon newly
discovered evidence must be filed within three years, instead of two

Rules App. D-30
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years, from the date of the verdict. The Committee also incorporated
changes offered by the Style Subcommittee.

Rule 35. Correction or Reduction of Sentence

2 (b) REDUCTION OF SENTENCE FOR SUBSTANTIAL

3 ASSISTANCE CHANCED CIRCUMST-ACES. 4th eourt, on

4 motio-f Lf the Government so moves mfade within one year

5 after the imposition-of the sentence; is imposed. the court may

6 reduce a sentence to reflect a defendant's subsequent

7 substantial assistance in thc investigation 3r-prosccution of

8 investigating or prosecuting another person, who has

9 cotnmitted an offRnse, in accordance with the guidelines and

10 policy statements issued by the Sentencing Commission

1 1 under 28 U.S.C. § 994. purstemA to scetion 994 of title 28,

12 United States Codc. The court may consider a government

13 motion to reduce a sentence made one year or more after

Rules App. D-3 I
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14 imposition of the sentence is imposed if where the

15 defendant's substantial assistance involves information or

16 evidence not known by the defendant until one year or more

17 after imposition of sentence is imposed. In evaluating

18 whether substantial assistance has been rendered. the court

19 may consider the defendant's pre-sentence assistance. Fhe

20 court's a ority to reduce a sentenec under this subsection

21 subdivision includes the authority to In applying this

22 subdivision, the court may reduce sueh the sentence to a level

23 below that established by statute as a minimum sentence.

24

COMMITTEE NOTE

The amendment to Rule 35(b) is intended to fill a gap in
current practice. Under the Sentencing Reform Act and the
applicable guidelines, a defendant who has provided "substantial"
assistance to the Government before sentencing may receive a
reduced sentence under United States Sentencing Guideline § SKI.1.
In addition, a defendant who provides substantial assistance after the
sentence has been imposed may receive a reduction of the sentence

Rules App. D-32
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if the Government files a motion under Rule 35(b). In theory, a
defendant who has provided substantial assistance both before and
after sentencing could benefit from both § SKl .1 and Rule 35(b). But
a defendant who has provided, on the whole, substantial assistance
may not be able to benefit from either provision because each
provision requires 'substantial assistance." As one court has noted,
those two provisions contain distinct 'temporal boundaries." United
States v. Drown, 942 F.2d 55, 59 (1st Cir. 1991).

Although several decisions suggest that a court may aggregate
the defendant's pre-sentencing and post-sentencing assistance in
determining whether the 'substantial assistance" requirement of Rule
35(b) has been met, United States v. Speed, 53 F.3d 643, 647-649,(4th
Cir. 1995)(Ellis, J. concurring), there is no formal mechanism for
doing so. The amendment to Rule 35(b) is designed to fill that need.
Thus, the amendment permits the court to consider, in determining
the substantiality of post-sentencing assistance, the defendant's pre-
sentencing assistance, irrespective of ,whether, that assistance,
standing alone, was substantial.

The amendme nt however, is not intended to provide a double
benefit to the defendants Thus, if the defendant has already received
a reduction of sentence under U.S.S.G. § 5K1.1 for substantial pre-
sentencing assistance, he or she may not have that assistance counted
again in a post-sentence Rule 35(b) motion.

Rules App. D-33
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Summara of Comments on Rule 35

Paul M. Rashkind (CR-012)
Federal Public Defender, Chief of Appeals
Southern District of Florida
Feb. 4, 1997

Mr. Rashkind supports the amendment, stating that it will fill a gap
between U.S. Sentencing Guideline section 5K1.1 and current Rule
35(b).

David Long (CR-0 13)
StatedBar of California
San Francisco, CA
Feb. 27, 1996

Mr. Long, through Ms. Ruth L. Robinson of the Litigation
Committee, supports the amendment, stating that it fills a gap and
provides flexibility to the prosecution in seeking information. Further,
it provides the court more discretion in its sentencing decisions.

Ms. Carol A. Brook (CR-0 15)
Federal Defender Advisory Committee's Subcommittee on
Legislation
Northern District of Illinois
February 13, 1997

Ms. Brook states that the amendment does an admirable job of filling
the gap pointed out by the Committee, but fears that the last sentence
in the Committee Note prohibiting judges from double counting
substantial assistance may create more problems than it solves.

Rules App. D-34
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Judges do not currently make findings of fact on substantial
assistance issues, and it would therefore be difficult to count the
previously uncounted assistance. Ms. Brook believes that conducting
such detailed findings would be an unnecessary use of judicial
resources.

William W. Taylor, III, Chairperson (CR-016)
ABA Criminal Justice Section
Washington, DC
Feb. 14, 1997

The Criminal Justice Section of the ABA supports the amendment.
Criminal defendants and their attorneys will be able to achieve better
or fairer results, and the prosecution may see more guilty pleas and
more information with which to bring others to justice. The Section
does raise the red flag concerning. the Committee Note sentence
regarding 'double benefit." The Note does not consider the potential
ofthe prosecutor withholding affirmative action on a U.S. Sentencing
Guidelines section 5K1.1 motion as 'incentive" for a defendant's
providing continuing or more assistance/cooperation in the hope of
securing a reduction in the future pursuant to Rule 35. The Section
recommends two amendments to Rule 35. The first would be to
eliminate the need for the government to initiate the motion for
consideration of post sentence assistance, and allow the defense or the
court to so move. The second would be to eliminate the one-year
requirement from the Rule. It can take the prosecution longer to
conclude that there really is something to what the defendant
provided,

Rules App. D-35
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Mr. George E. Tragos (CR-017)
Chairman of the Federal Court Practice Committee's Subcommittee
on Criminal Rules
Florida Bar Association
Feb. 10, 1997

Mr. Tragos supports the proposed amendment to Rule 35-on behalf
of the Florida Bar Association.

Carol A. Brook and William J. Genego (CR-0 18)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Ms. Brook and Mr. Genego support the proposed amendment, but
state that the portion of the Committee Note that addresses 'double
dipping" is both unnecessary and unclear, and should be deleted, as
it is both unnecessary and potentially confusing. They believe that
judges can be trusted to exercise good judgment and not reward the
same assistance twice. Ms. Brook and Mr. Genego raise three other
related items which would benefit from appropriate clarifying
amendments. First, the court is not bound or restricted by the
reduction recommended by the government. Second, a defendant has
the right to be heard, by counsel or otherwise, before the court rules
on a Rule 35(b) motion by -the government. Third, in acting on a
Rule 35Q,) motion, the court should be able to consider facts and
circumstances beyond the assistance provided by the defendant that
have arisen since the original sentencing.

Rules App. D-36
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Honorable. Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association supports
the proposed amendment. The amendment would provide a formal
mechanism for aggregating assistance which has occurred before
conviction and continues afterwards.

Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee endorses the amendment.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997

Magistrate Judge Swearingen indicates support of the amendment
which he believes would allow the court to aggregate the activities of
the defendant in determining whether the substantiality requirement
of the Rule has been met.

Changes Made to Rule 35 After Publication ("GAP Report")

The Committee incorporated the Style Subcommittee's
suggested changes.

Rules App. D-37
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Rule 43. Presence of the Defendant

I

2 (C) PRESENCE NOT REQUIRED. A defendant need not be

3 present:

4 (1) when represented by counsel and the defendant is

s an organization, as defined in 18 U.S.C. § 18;

6 (2) when the offense is punishable by fine or by

7 imprisonment for not more than one year or both, and the

8 court, with the written consent of the defendant, permits

9 arraignment, plea, trial, and imposition of sentence in the

10 defendant's absence;

1 I (3) when the proceeding involves only a conference or

12 hearing upon a question of law; or

13 (4) when the proceeding involves a reduction or

14 correction of sentence under Rule 35 35(b) or (c) or 18 U.S.C.

15 § 3582(c).

Rules App. D-38
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COMMITTEE NOTE

The amendment to Rule 43(c)(4) is intended to address two
issues. First, the rule is rewritten to clarify whether a defendant is
entitled to be present at resentencing proceedings conducted under
Rule 35. As a result of amendments over the last several years to
Rule 35, implementation of the Sentencing Reform Act, and caselaw
interpretations of Rules 35 and 43, questions had been raised whether
the defendant had to be present at those proceedings. Under the
present version of the rule, it could be possible to require the
defendant's presence at a 'reduction' of sentence hearing conducted
under Rule 35(b), but not a 'correction' of sentence hearing
conducted under Rule 35(a). That potential result seemed at odds
with sound practice. As amended, Rule 43(c)(4) would permit a court
to reduce or correct a sentence under Rule 35(b) or (c), respectively,
without the defendant being present. But a sentencing proceeding
being conductedon remand by an appellate court under Rule 3 5(a)
would continue to require thehdefendant's presence. See, e.g., United
States v. Moree, 928 F.2d 654, 655-656 (5th Cir. 1991)(noting
distinction between presence of defendant at modification of
sentencing proceedings and those hearings that impose new sentence
after original sentence has been set aside).

The second issue, addressed by the amendment is the
applicability of Rule 43 to resentencing herings conducted under 18
U.S.C. § 3582(c). Under that provision, a resentencing may be
conducted as a result of retroactive changes to the Sentencing
Guidelines by the United States Sentencing Commission or as a result
of a motion by the Bureau of Prisons tdl'reduce a sentence based on
extraordinary and compelling reasons.j" The amendment provides

that a defendant's presence is not requiredat such proceedings. In the
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Committee's view, those proceedings are analogous to Rule 35(b) as
it read before the Sentencing Reform Act of 1984, where the
defendant's presence was not required. Further, the court may only
reduce the original sentence under these proceedings.

Summary of Comments on Rule 43

Richard A. Rossman, Chair (CR-011)
Standing Committee on United States Courts of the State Bar of
Michigan
Detroit, MI
Jan. 28, 1997

Mr. Rossman, as Chairman, is opposed to this amendment. He feels
it is drafted too broadly. He points out that there is a difference
between a technical or ministerial correction of a sentence, where a
defendant's presence is not required, and a post sentencing hearing on
a government's motion to reduce sentence where a defendant's
presence may be important. The latter may be a critical stage in the
prosecution and thus a defendant would have the right to be present.

Paul M. Rashkind (CR-012)
Federal Public Defender, Chief of Appeals
Southern District of Florida
Feb. 4, 1997

Mr. Rashkind would reject the amendment. If the defendant is
present at the sentence reduction proceeding, the sentencing judge is
best able to ensure that the court is fully advised about all relevant
factors before deciding whether to reduce the sentence, and, if so, by

Rules App. D40
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what amount. Similarly, in a sentence 'correction" proceeding the
defendant should be present. In, light of the original sentence, the
defendant may have elected to forego appeal. T'he correction may
change this, but there is no certainty the defendant would learn of the
correction in time to perfect an appeal.

Ms. Carol A. Brook-(CR-015)
Federal Defender Advisory Committee's Subcommittee on
Legislation
Northern District of Illinois
Feb. 13, 1997

Ms. Brooks strongly opposes the amendment. Where a person is to
be deprived of liberty, for whatever reason, fundamental principles of
our criminal justice system require that the defendant at least be given
the opportunity to be present.

Mr. George E. Tragos (CR-0 17)
Chairman of the Federal Court Practice Committee's Subcommittee
on Criminal Rules
Florida Bar Association
Feb. 10, 1,997

Mr. Tragos supports the amendment to 43(c)(4) on behalf of the
Florida BarAssociation.

Carol A. Brook and William J. Genego (CR-0 18)
Co-Chairs, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
Washington, DC
Feb. 14, 1997

Rules App. D-41
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Ms. Brook and Mr. Genego are'opposed to the amendment with
'respect to each of the' four circumstances in which it would allow a
sentencing proceeding to be conducted in the defendant's absence,
because the amendment does not require that the defendant consent
to the proceedings being conducted in his or her absence. Such
proceedings may have substantial consequences for a defendant.
Furthermore, contrary to the Committee Note, the amendment will
perpetuate, not eliminate an inconsistency'that is 'at odds with sound
practice." The Note observes that the current Rule does not require
defendant's presence for a proceeding to correct a sentence under
Rule 35(a), but would for a sentence reduction under Rule 35(b). The
perceived inconsistency would best be resolved by not allowing either
proceeding to be conducted in the defendant's absence, unless he or
she consents.,

Honorable. Dana E. McDonald (CR-0 19)
President, Federal Bar Association
Washington, DC
Feb. 12, 1997

Judge McDonald indicates that the Federal Bar Association supports
the proposed amendment. The amendment clarifies that the
defendant need not be present when the sentence is reduced under
Rule 35(b). Because proceedings to reduce or correct a sentence
under Rules 35(b) and (c) can only inure to the benefit of the
defendant, the necessity of his personal appearance seems
superfluous.
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Mr. David C. Long (CR-020)
Director, Office of Research
State Bar of California
March 4, 1997

Mr. Long's committee endorses the amendment if it is modified to
require that the defendant be afforded the opportunity to appear at the
reduction/correction hearing.

E. S. Swearingen (CR-021)
United States Magistrate Judge
President, Federal Magistrate Judges Association
March 7, 1997

Judge Swearingen indicates support of the amendment. The
amendment would correct the 'illogical result' that currently exists-
'that potential result seemed at odds with sound practice."

Changes Made to Rule 43 After Publication ('GAP Report')

The Committee made no changes to the draft amendment as
published.

Rules App. D-43
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DATE: May 1, 1997

RE: Report of the Advisory Committee on Evidence Rules

I. Introduction

The Advisory Committee on Evidence Rules met on April 14th
and 15th in Washington, D.C. At the meeting, the CommitteeK. approved two items for action by the Standing Committee--proposed
amendments to two Evidence Rules with the recommendation that
they be published for public comment.

-* * * **

II. Action Items

* * * * *

B. Rule 615. Sequestration of Witnesses.

Evidence Rule 615, which currently requires a court to
exclude witnesses from the trial on motion of one of the parties,
is in conflict with two subsequently enacted statutes designed to
protect the rights of victims of crime. The Victim's Rights and

*The Standing Committee on Rules of Practice and Procedure
voted to send the proposed amendments to Evidence Rule 615 to the
Judicial Conference without publication for public comment in
accordance with established procedures, because the proposed
change is a conforming amendment.

Rules App. E-I



attend trial proceedings unless her testimony would be materially
affected by the testimony at trial. The Victim Rights
Clarification Act provides that a victim-witness's 'potential
testimony at a sentencing proceeding cannot be the basis for
exclusion from the trial. The proposed amendment to Evidence
Rule 615 incorporates the relevant provisions of these two Acts.
This amendment is, in the Committee's view, necessary to ensure
that the Evidence Rules comport with these legislative
enactments. The proposed amendment is attached to this Report.

Recommendation: The Evidence Rules Committee recommends that
the amendment to Evidence Rule 615 be published for public
comment.

* * * * *
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE*

Rule 615. Exclusion of Witnesses

I At the request of a party the court shall order

2 witnesses excluded so that they cannot hear the testimony of

3 other witnesses, and it may make the order of its own motion.

4 This rule does not authorize exclusion of (1) a party who is a

5 natural person, or (2) an officer or employee of a party which

6 is not a natural person designated as its representative by its

7 attorney, or (3) a person whose presence is shown by a party

8 to be essential to the presentation of the party's cause, or (4)

9 a person authorized by statute to be present.

COMMITTEE NOTE

The amendment is in response to: (1) the Victim's Rights and
Restitution Act of 1990,42 U.S.C. § 10606, which guarantees, within
certain limits, the right of a crime victim to attend the trial; and (2)
the Victim Rights Clarification Act of 1997 (18 U.S.C. § 3510).

* New matter is underlined.
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PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations of the
advisory rules committees and the Standing Rules Committee on certain new rules or controversial
rules amendments. A fuller explanation of the committees' considerations was submitted to the
Judicial Conference and is sent together with this report.

Federal Rules of Appellate Procedure

The proposed style revision of the Appellate Rules is intended to improve the rules' clarity,
consistency, and readability. The advisory rules committee identified and eliminated ambiguities
and inconsistencies that inevitably had crept into the rules since their enactment in 1976. The style
changes are designed to be nonsubstantive, unless otherwise specified and except with respect to
several rules that were under study when the style project commenced. Virtually all comments from
the bench, bar, and law professors on the stylized rules were favorable.

The style revision has taken up most of the advisory committee's work during the past four
years. The revision of the appellate rules completes the first step of a long-term plan to re-examine
all the procedural rules. The rules committees do not, however, plan to revise the Evidence Rules
for style purposes because of the disruptive effect it would have on trial practice. Judges and lawyers
are familiar with, and rely heavily on, the current text and numbers of the Evidence Rules during trial
proceedings. The style project was launched originally by Judge Robert E. Keeton, former chairman
of the Standing Rules Committee, and Professor Charles Alan Wright, the first chairman of the Style
Subcommittee. The consultant enlisted by them created Guidelines for Drafting and Editing Court
Rules, which provides a uniform set of conventions for all future writing.

Two style changes are brought to the attention of the Court -the use of "en banc" instead
of "in banc" and the use of "must" in place of "shall." Like several other style changes made in the
rules, these two changes represent the consensus of the rules committees on a style issue that
required a decision that would be adhered to uniformly throughout the rules for purposes of
consistency. The committee recognizes room for differences of opinion and does not want the
restylization work to be rejected due to the adoption of either usage.

Two other rules, published and commented on for revision other than style, drew notable
comment. Rule 32 is of interest because it incorporates generally the acceptability of computerized
word-processing programs that assist the bench and bar in determining the proper length of briefs
and size of typeface for text. The proposed amendments addressed concerns expressed by many
commentators that were aimed at earlier drafts of the rule. As revised in light of these comments,
the amended rule was well received by the bench and bar. Rule 35 was rewritten after careful
deliberations with representatives of the Department of Justice as well as careful attention to other
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Proposed Select New Rules or Rules Page 2

Generating Substantial Controversy

proposed word choices, to the extent of setting aside preferred style conventions, in order to improve

the rule.

I. Use of "en banc" instead of "in banc"

A. Brief Description

The proposed amendment to Rule 35 substitutes the word "en banc" for "in banc."

B. Arguments in Favor

* "En banc" is the common usage and is overwhelmingly favored by the courts.

More than 40,000 published opinions in circuit cases referred to "en banc"

and just under 5,000 opinions used the term "in banc." A similar pattern was

evidenced in Supreme Court opinions, with 950 opinions using "en banc"

while only 46 opinions used "in banc." The Supreme Court rules refer to "en

banc."

* "En banc" was used by Congress in a statute when authorizing a court of

appeals having more than fifteen judges to perform its "en banc" functions.
Act of Oct. 20, 1978, Pub. L. No. 95-486.

C. Objections

* 28 U.S.C. § 46(c) sets out the requirements for an "en banc" proceeding and

uses the term "in banc."

D. Rules Committees' Consideration

Both the advisory rules committee and the Standing Rules Committee decided

that the most commonly used spelling should be followed in the stylized rules. No

objection from any committee member was expressed to the proposed use of "en
banc."

II. Use of "must" instead of "shall"

A. Brief Description

The word "must" is used throughout the stylized rules whenever "is required
to" is intended, instead of using the more traditional "shall."
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Proposed Select New Rules or Rules Page 3
Generating Substantial Controversy

B. Arguments in Favor

* The meaning of "must" is clear in all contexts.

* The meaning ofthe word "shall" is ambiguous and changes depending on the
context of the sentence in which it is used. In fact, the word "shall" can shift
its meaning even in midsentence. It has as many as eight senses in drafted
documents. It is also commonly used as a future tense modal verb, which is
inconsistent with present-tense drafting.

C. Objections

* The sound of "must" is jarring in many sentences. Statutes and current rules
commonly use "shall."

D. Rules Committees' Consideration

Both the advisory rules committee and the Standing Rules Committee initially
expressed skepticism about the use of "must" instead of "shall." But on careful
consideration, both committees agreed that the use of "shall" has generated much
unwarranted satellite litigation over its meaning. Case law is replete with examples
of courts and litigants attempting to discern its precise meaning in various contexts.
"Must" has the virtue of universal and uniform meaning. Both committees are
sensitive to concerns over piecemeal stylistic changes and adopted the convention ofusing "must" in every instance that "is required to" is intended in the rules.

Federal Rules of Civil Procedure

Rule 23(f) (Interlocutory Appeal of Class Action Certification)

A. Brief Description

A new subdivision (f) would permit an interlocutory appeal from an order
granting or denying class action certification in the sole discretion of the court of
appeals. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay.

B. Arguments in Favor

* The proposed amendment would facilitate the establishment of a body of
uniform class-action certification principles.

Rules App. F-3



Proposed Select New Rules or Rules Page 4

Generating Substantial Controversy

* Denial of certification can toll the death knell in actions that seek to vindicate

large numbers of individual claims. A grant of certification can exert a

reverse death knell, creating enormous pressure to settle that is often decisive

as a practical matter. The need for immediate appellate review may be

greater than the need for appellate review of many routine final civil

judgments.,'

* Final judgment appeal, review on preliminary injunction appeal, certification

for permissive appeal under § 1292(b), and mandamus together often fail to

provide effective review. One response has been to strain ordinary

mandamus principles.

* The committee was confident that, as with § 1292(b) appeals, the courts of

appeal would act quickly and at a low cost in determining whether to grant

permission to appeal. Significant costs would be incurred only in cases

presenting such pressing issues as to warrant permission to appeal. In

addition, the committee believed that although requests for interlocutory

appeal may initially be frequent, that number would fall as the bar acquired

experience with the rule and the appellate courts' responses to such requests.

* The committee also noted that a similar proposal had been introduced in

Congress.

C. Objections

* Applications for permission to appeal would become a routine strategy to

increase costs and delay.

* The proposed amendment would add hundreds, maybe thousands, of motions

to the already overburdened workloads of the courts of appeals.

D. Rules Committees Consideration

Both committees agreed that the benefits of the proposed amendment greatly

outweigh the predictably lesser disadvantages.
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