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SUBJECT: Report of the Adviéory Committee on Appellate Rules

. The Advisory Committee on Appellate Rules has approved changes in Fed. R. App.
P.3,5,5.1,9, 13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, and 41, and requests
publication. of the proposed amendments for comment by the bench and bar, The Advisory

.Committee also has approved the addition of a new appellate rule, Rule 49, that would

authorize the courts of appeals to use special masters. The committee requests publication of
the proposed rule.

A summaryof the proposals is offered for your convalimcc.
The amendments to Rules 3, 5, 5.1, 13, 25, 26.1, 27, 30, 31, and 35 deal with the

number of copies of documents that riust be ﬁled thh a court of appeals. The Local Rules
Project noted that a number of circuits have local fules requmng a party to file a different

‘number of copies of a document than the national rules require. The Local Rules Project

also pointed out that the Appellate Rules were inconsistent regarding the authority of a court

‘of appeals to alter the number by local rule or by order in an individual case. The Project

suggested that the rules be amended either to require a uniform number in all circuits, or to
consistently authorize local rulemakmg The Adwsory Committee decided to authorize local ,
variations and to make the Ianguage in the national rules consistent. Rule 25 is the general

" rule on filing and service and it has been amended to provide that whenever the national

rules requueapartytoﬁleorfunushanumberofoopxesacourt *may require the filing of a

_different number by local rule or by order in a particular case.” The amendments to Rules

5, 5.1, 26.1, 27, 30, and 31 are identical and implement the Committee’s decision. Each of
those rules states that an original and a certain number of copies must be filed "unless the



" and, if the: ‘appellant quesuons the factual basis for the district court’s order, a transcript of

" . rule requires a brief or appendix to be bound or stapled in any manner that is secure, does

eomtreqﬁres the filing of a different number by local rule or by order in a particular case.*

: " Amended Rules 3 13, and 35, differ from the others in that they do not establish a
basehne nrumber that should be filed, The amended Rules 3 and 13 ; require an appellant to m

file sufficient copies of a ‘notice of appeal to enable the district court to serve each party with L‘
.2 copy. Amended Rule 35, govemmg in banc hearings, prowdes that the number of copies
will be prescribed by local rule. Because the number of copies needed is directly related to - »

"the number of Judges on the court, establishing the number by local rule is the most sensible »
approach.
| - Rule 9 governing review of a release decision in a criminal case has been completely L)
. rewritten. The amended rule recognizes the government s ability to appeal release decisions.

The amendments also require a party secking review to supply the court with certain basic
_ documents: a copy of the district court’s order regarding release and its statement of reasons; )

)

ﬂxe release procwdmgs in the district court. In addition, subdivision (b) clarifies those
instances in which review may be sought by motion rather than by notice of appeal. -

. Rule 21 governing writs of mandamus has been amended. The amended rule provides
that a petition for mandamus should not bear the judge’s name. The rule also presumes that
the judge will not wish to appear and that the judge will be represented pro forma by counsel
for the party opposing the relief.
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- . In addition to the amendment regarding the number of coples to be filed, Rule 25 has
been amended to provide that a clerk may not refuse to file any paper solely because the
paper is not presented in proper form. The amendment parallels similar language in Civil
Rule 5(c) and Bankruptcy Rule 5005.
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Rule 28 has been amended to require that briefs include a summary of argument.

]

: - Rule 32 govemns the form of documents; it has been amended in a number of ways.
The amended rule requires that a brief or appendix prepared by any method other than the
standard typographlc process must be printed with no more than 11 characters per inch. The

—

A

not obscure the text, and that permits the document to lie flat when open. The number of a
. case must appear at the top center of a brief or appendix, and the title of the document must
" include the name of thie party or parties on whose behalf the document is filed. The old rule
" equired a petition for reheanng to be produced in the same manner as a brief or appendix;
the new rule also requires that a suggesuon for rehearing in banc and a response to cither a
pemmn for panel rehearing or a suggestion for rehearing in banc be prepared in the same
manner. Onlyaprosepartyproowdmgmformapaupens mayﬁlewrboneopxes
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Rule 33 governing appellate conferences has been completely rewritten. The

*" amended rule makes a number of changes: 1) it permits the court to require parties to attend
* the conference in appropriate cases; 2) it includes settlement of the case among the possible
‘ 'conference topics; 3) it allows persons other than judges to preslde over a conference; 4) it

requires an attorney to consult with his or her client beforé a settlement conference and

- . obtain as must authority as feasible to settle the case; and, 5) it provides that statements
" made during settlement d1scuss10ns are confidential.

. Rule 41 has been amended to provide that a motion for a stay of mandate must show

" thata petmon for certiorari would present a subsmnual question and that there is good cause
for a stay.

Rule 49 is a proposed new rule authorizing the use of special masters in the courts of
appeals. ‘
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Rule 3. Appeal as of Right - How Taken
(@) Filing tke Notice of Appeal.— An appeal permitted by law as of right from a
district court to a court of appeals shall must be taken by filing a notice of appeal with the

clerk of the district court within the time allowed by Rule 4. At the time of filing, the

an appellant to take any step other than the timely filing of a notice of appeal does not affect

“the validity of the appeal, but is ground only for such action as the court of appeals deems

appropriate, which may include dismissal of the appeal. Appeals by permission under 28
U.S.C. § 1292(b) and appeals in bankruptcy shell must be taken in the manner prescribed by

Rule § and Rule 6 respectively.

&

Committee Note

Subdivision (a). The amendment requires a party filing a notice of appeal to provxde
the court with sufficient copies of the notice for service on all other parties.
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Rule 5. Appeals Appeal by Permission under 28 U.S.C. § 1292(b)

*® % %

(¢) Form of Papers; Number of Copies.— All papers may be typewritten. -Fhree

Subdivision (c). The amendment makes it clear that a court may require a different

_number of copies either by rule or by order in an individual case. The number of copies of
- any document that a court of appeals needs varies depending upon the way in which the court

conducts business. The internal operation of the courts of appeals necessarily varies from

. circuit to circuit because of differences in the number of judges, the geographic area included
- within the circuit, and other such factors. Uniformity could be achieved only by setting the
number of copies artificially high so that parties in all circuits file enough copies to satisfy
/the needs of the court requiring the greatest number. Rather than do that, the Committee
. decided to make it clear that local rules may require a greater or lesser number of copies and

that if the circumstances of a particular case indicate the need for a different number of
copies in that case, the court may so order.




~ o L~ ) w N

Rule 5.1. Appeals Appeal by Permission under 28 U.S.C. § 636(c)(5)

* % %

(c) Form of Papers; Number of Copies.— All papers may be typewritten. Fhree

Subdivision (c). The amendment makes it clear that a court may require a different

L “number of copies either by rule or by order in an individual case. The number of copies of

any document that a court of appeals needs varies depending upon the way in which the court
conducts business. The internal operatxon of the courts of appeals necessarily varies from
circuit to circuit becduse of differences in the number of judges, the geographic area included
within the cxrcult, and other such factors. Umformxty could be achieved only by setting the

_'number of copies arhﬁcmlly hxgh so that parties in all circuits file enough copies to satisfy
the rieeds of the court requiring the greatest number. Rather than do that, the Committee

decided to make it clear that local rules may require a greater or lesser number of copies and
that if the circumstances of a particular case indicate the need for a different number of

- copies in that case, the court may so order.
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Rule 9 has been entirely rewritten. The basic structure of the rule has been retained;

- . subdivision (a) govems appeals from bail decisions made before sentencing, subdivision ®
. govemns review of bail decisions made after sentencing and pending appeal.

_ Subdivision (a). The subdivision applies to appeals from "an order regarding release

or deténtion” of a criminal defendant before judgment of conviction, i.e., before sentencing.
The old rule applied only to a defendant’s appeal from an order “refusing or imposing

" " conditions of release.” ‘The new broader language is needed because the government is now

permitted to appeal bail decisions in certain circumstances. 18 U.S.C. §§ 3145 and 3731,
For the same reason, the rule now requires a district court to state reasons for its decision in
all instances, not only when it refuses release or imposes conditions on release.

. The rule requires a party appealing from a district court’s decision to supply the court
of appeals with a copy of the district court’s order and its statement of reasons. In addition,

~ an appellant who questions the factual basis for the district court’s decision must file a

transcript of the release proceedings if possible. The Advisory Committee believes those
papers must be presented to a court of appeals in all cases. The rule also permits a court to

" require additional papers. A court must act promptly to decide these appeals; lack of
- pertinent information can cause delays. The old rule left the determination of what should be
. filed entirely within the party’s discretion; it stated that the court of appeals would hear the

appeal "upon such papers, affidavits, and portions of the record as the parties shall present.”

Subdivision (b). This subdivision applies to review of a district court’s decision
clear than in subdivision (a), is the requirement that the initial decision regarding release
after sentencing must be made by the district court. As in subdivision (a), the language has
been changed to accommodate the government’s ability to seek review.

_regarding release made after judgment of conviction. Implicit in the first sentence, but less

The word "review" is used in this subdivision, rather than “appeal” because review

- ‘may be obtained, in some instances, upon motion. Review may be obtained by motion if the
A  party has already filed a notice of appeal from the judgment of conviction or from the terms
. of the sentence. If the party desiring review of the release decision has not filed such a

notice of appeal, review may be obtained only by filing a notice of appeal from the order

- regarding release.

The requirements of subdivision (a) apply to both the order and the review. That is,

9




o _. party seeking review must also supply the court with information about the conviction and -

.. the district court must state its reasons for the order. The party seeking review must supply
. the court of app&ls with the same mformauon required by subdivision (a). In addition, the

the sentence.

_ Subdivision (c). This subdivision has been amended to include references to the
eorrect statutory provxsmns
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Rule 13. Review of g Decisions of the Tax Court

(a) How Qbtained; Time for Filing Notice of Appeal.— Review of a decision of the
United States Tax Court shalt must be obtained by filing a notice of appeal with the clerk of
the Tax Court within 90 days after the-decision-of-the Tax-Courtis-entered: entry of the

requirements of Rule 3(d), Ifa timely notice of appeal is filed by one party, any other party

“may take an appeal by filing a notice of appeal within 120 days after the-deeision-of-the-Fax

e ! 4 I ;k' I E Il I C I’ 1 . e
* % % | |
Committee Note

Subdivision (a). The amendment requires a party filing a notice of appeal to provide
the court with sufficient copies of the notice for service on all other parties.

11
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Rule 21. Writs of Mandamus and Prohibition Directed to a Judge or Judges and Other

"~ Extraordinary ﬂrits

(a) Mandamus or Prohibition to a Judge or Judges; Petition for Writ; Servzce and

Ejluzg *pphe&&en A_nam_apphnng for a writ of mandamus or of prohibition duected toa
. judge or Judges shall be-maée—by—ﬁhﬁg ﬁlg a pctmon therefor with the clerk of the court of

app&ls thh pmof of service on the mpeaéen{ Judge or judges and on all parucs to the

action in the trial oourt wmmgmnlv Inre _ , Petitioner,

! The penuon
shell must contain a statement of the facts neccssaxy to an undersmndmg of the issues
presented by the application; a statement of the issues presented and of the relief sought; a
statement of the reasons why the writ should issue; and copies of any order or opinion or
parts of the record whieh that may be essential to an understanding of the matters set forth in
the petition. Upon receipt of the prescribed docket fee, the clerk shall docket the petition
and submit it to the court.

(b) Denial, Order Directing Answer. - If the court is-ef-the-epinien concludes that
the writ should not be granted, it shall deny the petition. Otherwise, it shall order that the
respondents en answer to the petition be-filed-by-the-respondents within the time fixed by the

er. Two or more respondents may answer jointly, The erder clerk shall be-served-by-the
elerle serve the order on the judge or judges nemed-respendents o whom the writ would be
directed if granted, and on all other parties to the action in the trial court. All-parties-below
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The proceeding shall must be given preference over ordinary civil cases.

* % %

(d) Form of Papers; Number of Copies.— All papers may be typewritten. Three

ﬁmshed:
different number by local rule or by order in a particular case,

“

OIS S8t trrC-Coti—mA t - -
. l
. .

Committee Note
__ Subdivision (a) is amended so that a petition for a writ of mandamus or prohibition
does not bear the name of the judge.

Subdivision (b). The amendment provides that even if relief is requested of a
particular judge, the judge shall be represented pro forma by counsel for the party opposing

- the relief who appears in the name of the party and not of the judge. That is, arguments
_made on behalf of the party opposing the relief shall be treated as if also made on behalf of

the judge. However, this provision does not create an attorney client relationship between
the attorney and the judge, nor does it give rise to any right to compensation from the judge.

A judge who wishes.to appear may seek an order permitting the judge to appear.

Subdivision (d). The amendment makes it clear that a court may require a different
number of copies either by rule or by order in an individual case. The number of copies of
any document that a court of appeals needs varies depending upon the way in which the court

- conducts business. The internal operation of the courts of appeals necessarily varies from

circuit to circuit because of differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be achieved only by setting the

13




number of copxes amﬁcxally h1gh so that parties in all circuits file enough copies to satisfy

- the needs of the court requiring the greatest number. Rather than do that, the Committee
decided to make it ‘clear that local ‘rules may require a greater or lesser number of copies and -
' that if the circumstances of a partxcular case indicate the need for a different number of -

copies in that case, the court may so order.
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Rule 25. Filing and Service _

._(8) Filing. - .PepefsA_pam required or permitted to be filed in a court of appeals
shall must be filed with the clerk. Filing may be accomplished by mail addressed to the
clerk, but filing shell-net-be is not timely unless the clerk receives the papers ae-received-by
the-elerk within the time fixed for filing, except that briefs and appen;liccs shell-be-deemed
are freated as filed on the day of mailing if the most expeditious form of delivery by mail,
excepting special delivery, is utilized. Ifa motion requests relief whfeb that may be granted
by a single judge, the judge may permit the motion to be filed with ‘th‘e judge, in which event
the judge _sha;ll‘notc“thcreon the date-of filing date and shall thereafter &ansnmxn_dlt to the

clerk. A court of appeals may, by local rule, permit papers to be ﬁled by ‘faé‘s”imile or other

_ electronic means, provided such means are authorized by and consistent with standards

established by the Judicial Conference of the United States. Ih;_elczk_jhﬂlnmm

_ Subdivision (a). Several circuits have local rules that authorize the office of the clerk

_ to refuse fo accept for filing papers that are not in the form required by these rules or by

local rules, This is not a suitable role for the office of the clerk and the practice exposes
litigants to the hazards of time bars; for these reasons, such rules are proscribed by this rule.
This provision is similar to Fed. R. Civ. P. 5(¢) and Fed. Bankr. R. 5005.

a5




The Committee wishes to make it clear that the provision prohibiting a clerk from

" refusing a document does not mean that'a clerk’s ofﬁce may no longer screen documents to

determine whether they comply with the rules. A court’ may delegate to the clerk authority
to inform a party about any- noncompliance with the rules and, if the party is willing to

~ " correct the document, to determine a date by which the corrected document must be

“resubmitted. If a party refuses to take the steps recommended by the clerk or if in the

S clerk’s Judgment the party fails:to correct the noncompliance, the clerk must refer the matter

tothecourtforaruhng

Snbdxvision (€). Subdivision (e) is a new subdivision. It makes it clear that

. wbenever these rules require a party to filé or furnish a number of copies a court may
o requxre a dlfferent number of copies either by rule or by order in an individual case. The
: ,number of. «copies of -any'document that a court of appeals needs varies depending upon the
. way in whzch the court condu::ts busmess. The mtemal operauon of the courts of appeals

‘d that if the ctrcumsumces of a parncular case indicate the need
f ¢ coples m that case,; the court may 'so order. AT

.- A party must consult local rules to determine whether the court requires a different
flumber than that specxﬁed in these national rules. The Committee believes it would be

_ helpful if-each ctrcmt either: 1) included a chan at the begmnmg of its local rules showing
~ the number of < coples of ‘each document requxred to be filed with the court along with citation

to the controllxng mlﬁe,u or 2) ‘made available such a chart to-each party upon. commencement
of an appeal, or boﬂt "‘If a party fails to file the requxred number of copies, the failure does
not create a Junsdxcttonal defect. -Rule 3(a) states: “Failure of an appellant to take any step
other than the timely filing of a notice of appeal does not affect the vahdtty of the appeal, but
is gmund only for such action as the court. of appeals deems appropriate . . .*
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Rule 26.1 Corporate Disclosure Statement |

Any non-governmental corporate party to a civil or bankruptcy case or agency review -
proceeding and any non-governmental corporate defendant in a criminal case shall file a
statement identifying all parent companies, subsidiaries (except wholly owned SWM),
and affiliates that have issued shares to the public. The statement shall be filed with a

~ party’s principal brief or upon filing a motion, response, petition or answer in the court of

appeals, whichever first occurs, unless a local rule requires earlier filing. Whenever the

or by order in a particular case, The statement shall be included in the front of the table of

contents in a party’s principal brief even if the statement was previously filed.

Committee Note

.. The amendment requires a party to file three copies of the disclosure statement
whenever the statement is filed before the party’s principal brief. Because the statement is
included in each copy of the party’s brief, there is no need to require the filing of additional
copies at that time. A court of appeals may require the filing of a greater or lesser number
of copies by local rule or by order in a particular case.

17
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Rule 27, Moﬁom

e B I

(d) Form of Papers; Number of Copies.— All papers relating to 3 motions may be

Subdivision (d). The amendment makes it clear that a court may require a different

~ number of copies either by rule or by order in an individual case. The number of copies of
" any document that a court of appeals needs varies depending upon the way in which the court

conducts business. The internal operation of the courts of appeals necessarily varies from
circuit fo circuit because of differénces in the number of judges, the geographic area included
within the circuit, and other such factors. | Umformlty could be achieved only by setting the

o ~ number of copies artlﬁmally hlgh so that parties in all circuits file enough copies to satisfy

the needs of the court requiring the greatest number. Rather than do that, the Committee
decided to make it clear that local rules may require a greater or lesser number of copies and
that if the circumstances of a particular case indicate the need for a different number of
copies in that case, the court may so order ‘
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Rule 28. Briefs

(2) Appellant’s Brief.— The brief of the appellant must contain, under appropriate headings
and in the order here indicated:

~-% % %

must contain the contentions of the appellant on the issues presented, and the reasons

therefor, with citations to the authorities, statutes, and parts of the record relied on. The
argument must also include for each issue a concise statement of the applicable standard of

review; this statement may appear in the discussion of each issue or under a separate heading

- placed before the discussion of the issues.

© 0 A short conclusion stating the precise relief sought.

()  Appellee’s Brief.—The brief of the appellee must conform to the requirements
of paragraphs (a)(1)-€5) (6) , except that none of the following need appear unless the
appellee is dissatisfied with the statement of the appellant:

(1)  the jurisdictional statement;

) the stétcment of the issues;

(3)  the statement of the case:

(4)  the statement of the standard of review.

19




Committee Note
Subdivision (a). The amendment adds a Tequirement that an appellant’s brief contain -

a summary of the argument. A number of circuits have Jocal ruIes requiring a summary and
. the coutts report that they find the summary useful. See, D.C. Cir. R. 11(a)(5); 5th Cir. R.

'28.9.3; 8th Cir. R. 28A()(6); 11th Cir. R. 28-2(i); and Fed. Cir. R. 28.

Subdivision (b). The amendment adds a requirement that an appellee s brief contain
2 summary of the argument. .

20
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Rule 30. Appendix to the Briefs

() Duty of Appellant 10 Prepare and File; Content of Appendix; Time for Eiling;

- Number of Copies.— The appellant shall prepare and file an appendix to the briefs which

;han contain: (1) the relevant docket entries in the proceeding below; (2) any relc\}ant
porﬁon; of the pleadings, charge, findings, or opinion; (3) the judgment, order, or decision
in question; and (4) any other parts of the record to which the parties wish to direct the
Pparticular attention of the court. Except where they have independent relevance, memoranda
of law in the district court should not be included in the appendix. The fact that parts of the
record are not included in the appendix shall not prevent the parties or the court from relying
on such parts.

Unless filing is to be deferred pursuant to the provisions of subdivision (c) of this
rule, the appellant shall serve and file the appendxx with the brief. Ten copies of the

appendix shell must be ﬁled with the clerk, and one copy shall must be served on counsel for

each party separately represented, unless the court shal mxgs_t_e_ﬁ]wmmf_a

different number by Jocal rule or by order in a particular case direet-thefiling-or-service-of-e
Jesser-number.

B EE

Subdivision (a). The only substantive change is to allow a court to require the filing
of a gmter number of copies of an appendix as well as a lesser number.

21



1 Rule 31. Filing and Service of a Briefs
2 “sw
3- (b). Number of Copies to Be Filed and Served.— Twenty-five copies of each brief
4 = shall must be filed with the clerk, unless-the-eourt-b :
5
6
7+«  orby order in 3 particular case. If a party is allowed to file typewntten ribbon and carbon
8 - copies of the brief, the original and three legible copies shall must be filed with the clerk,
9 and one copy shall must be served on counsel for each party separately represented.
10 - % X% |

Committee Note
Subdivision (b). The amendment allows a court of appeals to require the filing of a

greater, as well as a lesser, number of copies of briefs. The amendment also allows the
* required number to be prescribed by local rule as well as by order in a particular case.
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Rule 32. Form of g Briefs, the an Appendix, and Qther Papers

(2) Form of g Briefs and the gn dppendix, — Briefs-and-appendiees A brief or
appendix may be produced by standard typographic printing or by any duplicating or copying
process whieh that produces a clear black image on white paper. Carbon copies oi' briefs

-end-appendices 3 bricf or appendix may not be submitted without the court’s permission ef

the-eeurt, except in behalf of pro se parties al&eweé—te—pfeeeedw in forma pauperis,

All printed matter must appe&r—tn-at-%ea&t-l-}-pemt-qpe be on opaque, unglazed paper.
Briefs-and-appendiees A brief or appendix produced by the standard typographic process
shell must be bound in volumes having pages 6-1/8 by 9-1/4 inches and type matter 4-1/6 by
7-1/6 inches. Those produced by any other process shall must be bound in volumes having

pages not exceeding 8-1/2 by 11 inches and type matter not exceeding 6-1/2 by 9-1/2 inches;

Copies of the reporter’s transcript and other papers reproduced in a manner

23
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31
32
33

35
36
37
38
39

41
42

43

- gray. The cover of ¢

authorized by this rule may be inserted in the appendix; such pages may be informally
renumbered if necessary.

Ezmﬁm&m:& the cover
_of the app_:]lam_s bnef ef-dae—appe&aa%—sheu&d my_s_t be blue, ﬂa&t—eﬁ-ﬂae—appelleem
appeliee’s, red; ﬂtat-ef an intervenor’s or amicus cunac_s, green; ﬂa&t—ef a.nd any reply brief,

" must be white. The front eevers-¢
- m@MﬂMmem

(1) the name of the court and the number of the case; mmmmmmm

(2) the title of the case (see Rule 12(a));

(3) the nature of the proceeding in the court (e.g., Appeal, Petition for Review) and the
‘name of the court, agency, or board below;

(4) the title of the document Wﬂmwmg
document is filed (e.g., Brief for Appellant ], Doe s-Appendix); and

(5) the names pame, end office addresses ,_and telephone number of counsel representing
the party en-whese-behalf for whom the document is filed.
() Form of cher‘Bapers.- Petitiens A petition for rehearing, 3 suggestion for

pgestion must shal be produced in

a manner prescribed by subdivision (a).

Motions-and-other-papers A _motion or other paper may be produced in like manner,

24
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45

46

47

48

49

50

51
52

- or they it may be typewritten upen on opaque, unglazed paper 8-1/2 by 11 inches in size,

Lines of typewritten text shel must be double spaced. Consecutive sheets shall must be
attached at the left margin. Carbon copies may be-used-for-filing-and-service-if-they-are

nmc&edmg_m_fgzma_nam A motion or other paper addressed to the court skalt need not
have a cover but must contain a caption setting-forth that includes the name of the ocourt, the
title of the case, the file case number, and a brief descriptive title indicating the purpose of

the paper.

Committee Note

Subdivision (a). A number of stylistic and substantive changes have been made in
“subdivision (a). . A new paragraph has been added governing the printing of a brief or
appendix. The old rule simply stated that a brief or appendix produced by the standard
typographic process must be printed in at'least 11 point type or, if produced in any other

. manner, the lines of text must be double spaced. Today few briefs are produced by

commercial printers or by typewriters; most are produced on and printed by computers. The
availability of computer fonts in a variety of sizes and styles has given rise to local rules
limiting type styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1; 7th Cir. R. 32; 10th Cir. R.
32.1; 11th Cir. R. 32-3; and Fed. Cir. R. 32(a). The Advisory Committee believes that
some standards are needed both to insure that all litigants have an equal opportunity to
present their material and to insure that the documents are easily legible. The standard
adopted in this rule for documents produced by any method other than the standard
typographic process is that the text, including quotations and footnotes, must be printed with

. 1o more than 11 characters per inch. That standard is identical to that used by the Seventh

Circuit and was chosen for its ease of administration. The rule permits single spaced and

. indented quotations but requires textual footnotes to be spaced the same as the text, i.e.,

double spaced unless the brief has been produced by the standard typographic process.

The rule allowing a party proceeding in forma pauperis to file carbon copies has been

Timited to pro se parties proceeding in forma pauperis. Because photocopying is inexpensive -

and widely available, the Committee believes that it is appropriate to prohibit parties
represented by assigned counsel from filing carbon copies unless the court orders otherwise.

The rule requires a brief or appendix to be bound or stapled in any manner that is
secure, does not obscure the text, and that permits the document to lie flat when open.

25



Many Judges and most court employees do much of their work at computer keyboards and a
brief that lies flat when' ‘opén is more than a minor advantage. The Federal Circuit already
has such a requuement, Fed. Cir. R. 32(0) and the F1fth Cu'cmt rule states a preference for

Y &, 5th Gir. R. 32.3.

The rule requires that the number of the case be ceritered at the top of the front cover

. -. of a brief or appendix. This will aid in identification of the document and again the idea was
. drawn from a local rule. 2dCir.'R. 32. Theru!ealsorequxres ‘that the title of the document

include the pame of the party or parties on whose bekialf the document is filed. In those

 instances in which there are multiple appellants or appelleés, this information is very useful

totbecourt.

Havmg amended the nat:onal rule to provxde additional detail, it is the Committee’s

P hope that thiere will be little néed for local variation and_that many. of the existing local rules

wxll be xepealed It is the Committee’s further hope ‘that before a circuit adopts a local rule
govenung the form or style of papers, the circuit will carefully weigh the advantage of the

. proposed. 10&1 rule against the difficulties and inefficienicies local variations create for
" mnational practitioners.

Subdivision (b). The old rule requlred.a petition for reheanng to be produced in the

" same manner-as a brief or appendix. The new rule also requires that a suggestion for
- reheanng in banc and a response to either a petition for panel rehearing or a suggestion for
' reheanngmbancbeprepa:edmthesamemanner

B Wxth regard to motions or other papers, the only substantive change is to restrict the
use of carbon eoples 10 pro se parties' who are procwdmg in forma pauperis. This change

o parallels. the change in subdxvxsxon (a)

i
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Committee Note
Rule 33 has been entirely xewxitten. 'I'he new rule makes several changes

The caption of the mle has been changed from "Preheanng Conference” to "Appeal

: Conferenees to reflect the fact that oceasxonally a conference is held after oral argument.

. The rule permits the court to require the parties to attend the conference in
appropnate cases. The Commrttee does not contempIate that attendance of the parties will

" . become routine, but i in eertam mstances the partres Ppresence’ m be useful. The Committee
. realizes that when the party is a corporatron or govemment agency, the party can attend only

‘through agénts.. The-language of the rule is broad enough'to allow a court to determine that
‘an executive or employee (other than the general eounseI) thh authonty over the matter at
issue, consumtes “the party.” ... o w0l W

The rule includes the possibility of settlement among the possible conference topics.
The rule recognizes thal conferences are often held by telephone.

The rule allows a judge or other person desrgnated by the court to preside over a
conference. A number of local rules permit persons other than judges to preside over
conferences. 1st Cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R. 33-1; and 10th
Cir. R. 33.

The rule requires an attorney to consult with his or her client before a settlement
conference and obtain as much authority as feasible to settle the case. An attorney can never
settle a case without his or her client’s consent. Certain entities, especially government

_ eatities, have particular difficulty obtammg authority to settle a case. The rule requires

counsel to obtain only ds much authority "as feasible.*

The rule requires that statements made during settlement discussions are confidential.
Information learned during settlement discussions may not be revealed to the court and may
not be revealed to third parties such as the press

28
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. Subdivision (d). Subdivision (d) is added; it authorizes the courts of appeals to

~ prescribe the number of copies of suggestions for hearinig or rehearing in bancthat must be
filed. Because the number of copies needed depends directly upon the number of judges in
the circuit, local rules are the best vehicle for setting the required number of copies.
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14
15
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Rule 41. Issuance of Mandate; Stay of Mandate

cause for a stay. The stay shell cannot exceed 30 days unless the period is extended for
cause shown —¥H or unless duxjing the period of the stay there-is-filed-with-the-eleslcof-the
eourt-of-appeals , g notice from the clerk of the Supreme Court js filed showing that the
party who has obtained the stay has filed a petition for the writ inthat-eourt, in which case

the stay shalt will continue until final disposition by the Supreme Court. Ypen-the-filing-of-a

may require a bond -or other security may-be-required as a condition to the grant or

continuance of a stay of the mandate.

Committee Note
Subdivision (b). The amendment requires a party who files a motion requesting a

30
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- . stay of mandate to file, at the same time, proof of service on all other parties. The old rule
.. - Tequired the party o give notice'to the other parties; the amendment merely requires the
party to provide the court with evidence of having done so. .

The amendment also states that the motion must show that a petition for certiorari

WOuld present a substantial question and that there is good cause for a stay. The amendment
.. isintended to alert the parties to the fact that 4 stay of mandate is not granted automatically
. and to the type of showing that needs to be made. The Supreme Court has established

» .conditions that must be'met before it will issiie a mandate. See, e.g.,
“1991).

e S Barnes v, E-Systems,
, 112 S.Ct. 1 (Scalia, Circuit Justice

31
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This rule authorizes a court of appeals to appoint a special master to make

_ recommendations concerning ancillary matters. The courts of appeals have long used

" masters in confempt proceedings where the issue is compliance with an enforcement order.
- - See Polish National Alliance v. NLRB, 159 F.2d 38 (7th Cir. 1946); NLRB v. Arcade-

" Sunshine Co., 132 F.2d 8 (D.C. Cir. 1942); NLRB v. Remington Rand, Inc., 130 F.2d 919

(2d Cir. 1942). There are other instances when the question before a court of appeals

" requires a factual determination. An application for fe€s or eligibility for Criminal Justice

Act status on appeal are examples.

Ordinarily when a factual issue is unresolved, a court of appeals remands the case to

_ the district court or-agency that originally heard the case. It is not the Committee’s intent to

alter that practice. However, when factual issues arise in the first instance in the court of

.~ appeals, such as fees for representation on appeal, it would be useful to have authority to
“refer such determinations to a master for a recommendation.
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Advisory Committee on the Federal Appellate Rules

Table of Agenda Items - Revised November 1992

FRAPMtem . Proposal . Source
86-10 " Amendment of Rule 2&3‘8 give court Hon. Francis D. Murnaghan, Jr,

- of appeals discretion to waive requirement
that new notice of appeal be filed after
~_ denial of motion to amend o alter judgment.

86-19 Amendment of Rule 38 to afford appellant Standing Committee & Chicago

opportuaity to respond to proposed award Council of Lawyers
of damages or costs. A

8-23 .. - -Accommodation by rule the difficulty Hon. Dolores Sloviter (CA-3)
. . prisoners have in receiving notice
-, .-of a magistrate's report in time to

* file their osn&wau

86-24 "Rule to permit sanctioning of attorneys Chief Justice Vincent McKusick

for bringing frivolous appeals, (ME)

e L3 g Loy g oy ot Lo ot

Current Status

Tabled indefinitely 12/83

Change adopted in substance;

Reporter to work out language 4/85

Language to be circulated to circyits
for comment 12/86

Further study requested 4/88

Approved in substance, Reporter to redraft 10/89

Further redrafting requested 10/90

Approved for submission to Standing Committee
4/91

Approved by Standing Committee for publication
o bench and bar 7/91; published 8/91

Revised for resubmiission to Standing Committee
4/92 - o

Approved by Standing Committee for submission
to Judicial Conference 6/92 .

Approved by Judicidl Conferénce 9/92

Drafts-considered by Committee, Chair to contact
Circuits re current practices and possible
possible committee action' 10/89

Further rescarch requested 10/90 -

Approved for submission to Standing Committee
12/91 - o

Approved. by Standing Committee for publication
1/92 : T

c&&@:& by .(mvone. )
Held ‘over for further discussion 10/92

See notes under item 86-19
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88-13

89-2

89-3

89-5

3 3

Proposal

Amend FRAP 35(a) to provide that a
majority of judges eligible to
participate have the power to grant

in banc review, \

Amend filing rules to accommodate

~ Review of Local Circuit Rules.

.. Amendment of FRAP 35(c).

g g g oy

Source

Walter H. Beckham, Jr. on behalf
of the American Bar Association

Hon. Joseph Weis, Jr. (CA-3)

Pub.L.No. 100-702

Mr. Robert St. Vrain (CA-8)

(. g b ) g

Current Status

Comnmittee opinion divided 6/89; approved in
substance, to be redrafted 10/89

Draft approved 10/90

Approved for submission to Standing Committee
4/91

Approved by Standing Committee for publication
to bench and bar 7/91; published 8/91

Advisory Committee voted to withdraw the
proposal 4/92 B

Standing Committee approved withdrawal 6/92

Reporter asked to redraft to cover persons in
mental institutions; Chair to contact prison
officials re procedures 10/89

Additional information requested from reporter,
clerks, and Justice Department 10/90

Approved in substance; redraft as 4(c), for
submission to Standing Committec 4/91

Approved by Standing Committee for publication
to bench and bar 7/91; published 8/91

Revised for resubmission to Standing
Committee 4/92 Co

Approved by Standing Committée for submission
to Judicial Conference 6/92 E -

Approved by Judicial Conference 9/92

Local Rules 1§§ . ,« -

Under study by reporter

Discussion with Supreme Court Clerk to precede
any further action 10/90

Additional drafts requested 12/91

Approved for submission to Standing Committec
4/92

Standing Committee requested that Advisory
Committee reconsider 6/92
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91-2

91-3

91-4

91-5

91-6

91-7

91-8

(30 L3 L L € g (]

F._,nao‘é_ cases.

Froposal’
Amend rules 40(a) and 41(a) to lengthen
time for filing a petition for rehearing

~ in civil cases involving the U.S.

Final- decision by rule.

o Typeface, re: rule 32,

Use of special masters in courts of appeals.

Ameadment of Rule 39 to allocate word
processing equipment costs between
producing originals and producing

"copics." Martin v, United States,

931 F.2d 453 (Mh Cir. 1991).

To allow w.vvow_ of remand orders

Ameéndment of-Rule 25 so that whenever
service is accomplished by mailing,

the proof of service shall include

the addresses to which the papers

were mailed,

Source

Solicitor General, Kenneth Starr

Federal Courts Study Committee
Judicial Improvement Act of 1990

Mr. Greacen (CA-5)

" Hon. Kenneth Ripple

Hon. Gilbert Merritt

.Ioa. Delores Sloviter

Hon. Kenneth Ripple

Craig R. Nelson, Esq.

Local Rules Project

NG S WS S SP BY B

Current Statys

Approved for submission to Standing Committec
12/91

Approved by Standing Committee for publication
1/92

Discussion on-going 4/91

Reporter asked to draft language 12/91
Approved for submission to Standing Committee
11/92

Reporter asked to draft language 12/91
Approved for submission to Standing Committee
10/92

Further discussion requested 12/91

Awaiting initial Committee discussion
No further action deemed appropriate 10/92

Approved for submission to Standing Committee
12/91

Approved by Standing Committce for publication
1/92 :

oy L g g el



o U oD oo o e oy s Ly g e (0 e

z6/01 *ajepuew g jo fe)s
PPmWmo) Jurpuess 0} woissimqns J0j paacsddy e Junuesd Joj pepuers waojun
V6/2s aSendue| yeip o) payse souodoy wafosg sany ooy ® 2pnoid 01 1y oy jo wowpuamry fr-16
- =T1E U=l . N@\Oﬂ
anImmoD) FUIPUEIS 0} NOISSIWQNS 10] parosddy
... Y6/ syesp dojaasp o) payse
sapodoy % ‘ddoy "IN ‘wed omvﬁ. ‘leH_23png Pafoiq sapny Jecory . €€ INY JO WIwpuIWyY 2116
o S \ : - .mo_-—.- ~NOO_\‘ T
: - z6/01 : T 40 [e12p3) yum Kjdwod jou op ey
smmmo) Jurpuelg o) woissnaqns 10 paroaddy- - T SJUAWNO0P ISNJ21 JO BINIAI 0) SYIOP. :
e ¥6/21 Yeap aredasd o poyse sopodoy Pafoig sany [esory jo Knioyine a1 zp oy Jo JAwpUIWY 1116
26/6 ou3105u0) eIpnr Aq pasorddy
‘ _26/9 2uI0u0D) [EIpN[ 0)
-~ voissjmqus 10§ sanimwo) Juipuess £q panosddy
. €6/2 pogsnqnd 'z6/1 powad uoneayqnd
paudloys 10j somwo) Surpuerg £q pasosddy ‘ © e -
\ ‘ 4 16/21 . , 33§ Bunayoop ay) jo yuawked
.. *oNwmwe) Jupuv)g o) uoissIwWgns 10 pasoaddy 13f014 sajny [edory nbas 0) 61 gvid jo wawpuamy 01-16
t o | am} e .noo_vaomnm. o
woReanqnd Joj sanjmoy ujpuels £q poscuddy Pue $J314q JO 913409 943 UO sIEqWING
SR . e /- S S au0ydala) Jjey) 9pnjou] 0} [95uN0I
sspjwwmo) Burpurig-0) volssiqns lo0§ paroaddy -~ - Pofosg sony jesony aimbai 03 (e)zg Ay Jo Wwawpuaury 616




“ 91-14

91-15

91-16

91-17

91-18

91-20

91-21

. -~ docketing statements,

Proposal

Amendment of Rule 21 so that a petition

" for mandamus does not bear the name of

the district judge and the judge is
represented pro formg by counsel for
the party opposing the relief unless
the judge requests an order permitting
the judge to appear, ,

Uniform mﬂa&ﬁhwﬁ m&. local. rules.

National procedures for death penalty
ggc

Uniform plan for v:EmSzﬁ,E of opinions.

Amendment of Rule 5.1 to require additional

information or to authorize courts of

appeals to require additional information
by rule or order.

~ Uniform format and filing time for

Expand requirements of Rule 26.1 or limit

.local rulemaking in arca, .

Uniform appendix

Source
Local Rules Project

Local Rules Project

Local Rules Project

Local Rules Project &
Federal Courts Study
Committee

Local Rules Project

Local Rules Project
Local Rules Project

Local Rules Project

Lurrent Status

Reporter asked to e.wm language 12/91
Approved for submission to Standing Committee
10/92

Further study recommended 12/91 ,m

Further study recommended 12/91

Judge Boggs, Judge Hall, & Judge Jolly
== subcommittee formed 3/92

No further action decemed appropriate 10/92

Further study fecommended 12/91
For future discussion 12/91 !
For future discussion 12/91 M

For future discussion S\E‘

For future discussion 12/91
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92-2

92-3

92-4

92-5

927

- Proposal

Amendment of Rule 47 to require that
Jocal rules follow uniform numbering
system and delete repetitious language,

Amendment permitting technical amend-
ments without full procedures.

Study Rule 4(b) in light of §3n1,

Amendment of Rule 35 to include
intercircuit conflict as ground for
secking in banc.

Ameadment of Rule 25 re *most
expeditious form . , , except
special delivery”, .

Amendment of Rule 25 to climinate the
mailbox rule for briefs and appendices.

Amendment of Rule 30(a)(3) to require
a copy of the notice of appeal. ‘
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Source

Standing Committee

Standing Committee

Advisory Committee

" Solicitor General Starr

Advisory Committee

Mr, Greacen

Hon. Jon Newman (CA-2)

LW S SURRE B SUO [ N

Current Status

Draft requested 1/92 \

Approved for submission to Standing Committee
4/92

Standing Committec referred to Committee of
Reporters 6/92

New draft approved 10/92

Draft requested 1/92
Draft discussed 4/92; discussion ongoing
New draft approved 10/92

For future discussion; Mr, Kopp asked to consult
with the Solicitor General 4/92
Held over 10/92

Subcommittee consisting of Judges Logan and
Williams and Mr. Kopp to consult with
Reporter

Awaiting initial Committee discussion

Awaiting initial Committee discussion

Awaiting initial Committee discussion .
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