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X. INTRODUCTION

At its November 1989 meeting the Advisory Committee
on Rules of Criminal Procedure acted upon amendments to
six different rules. This report briefly idi sses fcu:

.. 7% those changes and the recommendations to the Standing
Committee. o*¢

thedd

B. Rules Reconsidsred at Request of Standing
Committee. :

At the Request of the Standing Committee the Advisory
Committes reconsidered two rules and recommends that they
be circulated to the bench and bar for comment:

1. Rule 16(a){1)(A). Statement of
Defendant.

2. Ped. R. Evid. 404(b). Notice Requirement.
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PROPOSED RULES
C. Proposed Amendments to Ranles 24 and 35.

The Committee recommends that proposed amendments in
the following two rules be circulated for public comment
by the bench and bar:

1. Rule 24(b). Peremptory Challenges.
2. Rule 35(b). Reduction of Sentence.

L2243

III. RULES RECONSIDERED BY ADVISORY COMMITTEE.

At its July 1989 meeting the Standing Committee
considered proposed amendments to Rule 16(a)(1l)(A) and
Federal Rule of Evidence 404(Db).

A. Rule 16(a)(1)(A). Statemsnt of Defendant.

The proposed amendment would expand the disclosure
requirements of Rule 16(a) slightly; the prosecution would
also be required to disclose to the defense any written
record containing any relevant oral statements made by the
defendant in response to interrogation. At its July 1989
meeting the Standing Committee expressed concern with the
practical problems involved in disclosing oral statements.
The Advisory Committee has reconsidered its proposed
anendments to that Rule and has suggested new language
which it believes meets the concerns of the Standing
Committee. The introductory language of Rule 216{a)(1)(A)
has also baeen redrafted to make it clear that in the case
of either oral or written statements, disclosure is
required. As is the case now, the Rule does not specify
the manner of making that disclosure,

The Advisory Coomittee recommends that the redrafted
Rule 16(a)(1l}(A) be circulated for comment by the bench

and bar. A copy of the Rule and its accompanying Committee
Note are attached. .

B. Pederal Rule of Evidence 404(D). Other crimes,
wrongs or acts.

The Advisory Committee has proposed that a notice
requirement be added to Pederal Rule of Evidence 404(b).
At its July 1989 meeting the Standing Committee expressed
concern that the proposed notice requirement might more
appropriately fit with Federal Rule of Criminal Procedure
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PROPOSED RULES

16, which already addresses pretrial discovery gan4d
includes sanctions for failure to provide the necess
information. The Advisory Committee carefully considered
the issues raised by the Committee and believes that the
notice provision should remain in Rule 404(b). As noted
in the draft Committee Note, that would be entirely
consistent with other evidence rules which contain
disclosure or notice requirements. See, e.g., Ped. R.
Evid. 412(c), 609, 803(24) and 804(b)(5S). Further, counsel
might reasonably expect to find any notice requirement
within the Rule itself, and not in another procedural
rule. With regard to sanctions, the Advisory Committee
has redrafted the notice requirement to make it clear that
absent the required notice, the 404(b) evidence is
inadmissible.

The Advisory Committee recommends that the redrafted
Rule 404(b) be circulated for comment by the bench and
bar. The proposed rule and the accompanying draft
Committee Notes are attached.

IV. PROPOSED AMENDMENTS TO RULES 24 AND 35

The Advisory Committee at its November 1989 meeting
also adopted proposed amendments to two other Rules of
Criminal Procedure:

A. Rule 24(b). Trial Jurors.

The issue of the number of peremptory challenges
which should be available to each side has been the
subject of debate for some time. The Advisory Committee
has considered various proposed changes to Rule 24(b) for
the last two years but was generally reluctant to consider
any amendments, in part because of Congress’ clear
rejection of the amendments to Rule 24(d) adopted by the
Supreme Court in 1976. As noted in the draft Committee
Note to Rule 24(b)(attached), Congress is apparently
considering an amendment ¢t0 Rule 24(d) which would
equalize the number of peremptory challenges to each side:
20 challenges in capital cases, 8 in felony cases, and 3
in misdemeanor cases. The judge would have the discretion
to permit mumltiple defendants to exercise additional
peremptory challenges but the number available to the
prosecution could not exceed the total available to the
defendants. See Senate Bill 1711, Sec. 79 (Drug Bill).
The proposed change, which was suggested by the American
Bar Association, has not been presented to the Advisory
Committee for its consideration.
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PROPOSED RULES

Given Congress’ apparent inclination to revisit the
issus of peremptory challenges, the Committee believed it
to be appropriate to propose and circulate for public
comment amendments to Rule 24(b). The Committes’s proposal
also sgualizes the number of peremptory challenges: 20
for capital cases, 6 for felony cases, and 3 for
misdemeanor cases. The <¢trial judge would have the
discretion to increase the number of peremptory challenges
in cases involving multiple defendants. The Committee’s
reasons for the changes are set out in its draft Committee
Note accompanying Rule 24(b).

The Copmittee recommends that the proposed amendments
to Rule 24(b) be circulated to the bench and bar for
comment. The rule and Committee Note are attached.

B. Rule 35(b). Reduction of Santance.

At the regquest of the Department of Justice, the
Committee adopted amendments to Rule 35(b) which permits
the government to move the trial court to reducs a
defendant’s sentence in return for cooperation on other
cases. The proposed amendment would permit the trial court
to dslay ruling on the government’s motion filed within
one year of the date of sentencing. It would also permit
the government to file a motion to reduce the sentence one
ysar or mors after sentencing wvhere the defendant'’s
assistance depends on information or evidence which was
not available earlier.

The Committes recommends that the proposed amendments
to Rule 35(b) be circulated to the bench and bar for

public comment. The rule and the accompanying Committee
note are attached.
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PROPOSED RULES
PRELIMINIARY DRAFT
OF PROPOSED AMENDMENTS

T0 THE
FEDERAL RULES OF CRIMINAL PROCEDURE*

Rule 16. Discovery and Inspection
(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.
(1) Information Subiject to Disclosure.

{A) STATEMENT OF DEFENDANT. Upon request
qf a defendant the government shall permit—the
defeondant——ee inepoct—and-—sopy—or—photegraph
disclose to the defendant and make available for
inspection, copying or photographing: any relevant
written or recorded statements made by the
defendant, or copies thereot, within the
possession, custody or control of the government,
the existence of which is known, or by the exercise
of due diligence may become known, to the attorney
for the government; any written record containing
the substance of any relevant oral statement whieh
the-geverment—intonds—to-offpr—in-ovidence—at—the

*New matter is underlined; matter to be omitted is

lined through.
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2 RULRS OF CRIMIMAL PROCEDURE

seial made by the defendant whether before or after
arrest in response to interrogation by any person
then known to the defendant to be a government
agent; and recorded testimony of the defendant
before a grand jury which relates to the cffense
charged. The government shall also disclose to the
defendant the pubstance of anv other relevant oral
statement pade by the defendant whether before or
after arrest in response to interrogation by any
person then known Dby the defendant to be a
government agent if the government intende to use
that statement at trial.

* & & **

The amendment to Rule 16(a)(1l)(A) expanas slightly
government disclogure to the defense of statements made
by the defendant. The rule now requires the prosecution,
upon request, to disclose any written record which
contains reference to a relevant oral statement by the
defendant which was in response to interrogation, without
regard to whether the prosecution intends to use the
statement at trial. The change recognizes that the
defendant has some proprietary interest in statsments
made during interrogation regardless of the prosecution’s
intent to make any use of the statements.

The written record need not be a transcription or
summary of the defendant‘s statement but must only be
some written reference which would provide some means for
the prosecution and defense to identify the statement.
Otherwise, the prosecution would have the difficult task
of locating and disclosing the myriad oral statements
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RULES OF CRIMINAL PROCEDURE 3

made by a defendant, even if it had no intention of using
the statements at trial. 1In a lengthy and complicated
investigation with multiple interrogations by different
government agents, that task could become unduly
burdensoma.

The existing requirement to disclose oral stataments
which the prosecution intends to introduce at trial has
also been changed slightly. Under the amendment, the
prosecution must also disclose any relevant oral
statement which it intends to use at trial, without
regard to whether it intends to introduce the statement.
Thus, an oral statement by the defendant which would only
be used for impeachment purpcoses would be covered by the
rule.,

The introductory language to the rule has been
modified to clarify that without regard to whether the
defendant’s statement is oral or written, it must at a
minimum be disclosed. Although the rule does not specify
the means for dislosing the defendant’s statements, if

they are in written or recorded form, the defendant is
entitled to inspect, copy, or photograph them.

Rule 24. Trial Jurors
TEERE

{b) PEREMPTORY L HALLENGES. If the c..ense
charged is punishable by death, each side is
entitled to 20 peremptory challenges. If the
offense charged is punishabla by imprisconment for
more than one year, the—gevermment gach side is
entitled to & peremptory challenges, and—the
defondant—er—defondante—4oinciy—to—10—perenptory
ehallienges~ If the offense charged is punishable

by imprisonment for not more than one ysar or by
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4 RULRS OF CRIMKINAL PROCEDURE

fine or by both, each side is entitled to 3
peremptory challenges. If thexs is more than one
defendant, the court may allow each side additional

peremptory challenges~, _provided that the
government shall not have more challenges than the
total allocated to all defendants. 7The court may
pemmit multiple defendants to exercise peremptory
challenges separately or iointly.

* % & & %

The amendment to Rule 24(b) equalizes the number of
peremptory challenges normally available to the
prosecution and defense in a felony cass. Under the
amendment the number of peremptory challenges available
to the prosscution would remain the same; the number
available to the defense would be reduced by four. The

nunber of peremptory challenges available in capital and
misdemeancor cases remains unchanged.

In 1976 the Supreme Court adopted and forwarded to
Congress in accordance with the Rules EBEnabling Act
anendments to Rule 24(b) which would have significantly
reduced and equalized ths number of peremptory
challenges. Under that amendment, each side would have
had 20, 5, and 2 peremptory challenges respectively in
capital, felony, and misdemeanor cases. Order,
Anmendmeants to Federal Rules of Criminal Procedure, 44
U.S.L.W. 4549 (1976). The reasons for the amendments
wers three-fold. First, under the 1968 Jury Selection
and Service Act, thers were more representative panels
which would reduce the need for the defense to have an
advantage in the number of peremptory challenges.
Second, the proposed change would make it more difficult
to make systematic exclusions of a class of persons. And
third, the reduction in the number of peremptory
challenges would shorten the time spent on voir dire and
also reduce jury costs. Congress ultimately rejected
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RULRS OF CRIMINAL PROCEDURE 5

the changes but recosmended that the Judicial Conference
study the matter further. The chief concern expressed
by Congress was that in most federal courts, trial judges
conduct the voir dire, thus making it difficult for
counsel to identify biased jurors. S. Rep. 354, 95th
Cong., lst Sess. 9, reprinted in [1977] U.S. Code Cong.
& Ad. News 1477, 1482-83. Congress however, has recently
indicated a willingness to reconsider changes to the
number of peremptory challenges. S5See Senate Bil)

No. 1711.

The Committee believes that the three reasons
supporting the proposed amendments in 1976 are at least
as valid today as they were then. In particular, the
decision in PBatson v, Kentucky, 476 U.S. 79 (1986),
supports ons of the reasons for the amendment, the need
to reduce the opportunity for systematic exclusion of a
class of persons. Although Batson addressed systematic
sxclusion by the prosecution, an argument could be made
that under some circumstances systsmatic exclusion of
classes of persons by the defense should also be limited.
There is also growing concern about delays in disposing
of cases in federal courts, and reduction of the number
of persmptory challenges would be cost effective, both
in texrms of time and expense. On balance, the Committee
bslieves that the reduction 0f the number of peremptory
challenges available to a single defendant in a felony
case would not unfairly deprive that defendant of a
representative and unbiased jary.

The amendment expands the ability of the trial court
to grant additional peremptory challenges where there are
sultiple defendancs by permitting the court to grant
additional challenges to the prosecution. Although the
prosecution is potentially entitled to as many challenges
as the total provided to the multiple defendants, the

court is not required to equalize the number of
challenges.

Rule 35. Correction or Reduction of Sentance
* ¢ & % ¢
{({b) GORRBCG®ION REDUCTION OF SENTENCE FOR
CHANGED CIRCUMSTANCES. -~ The court, on motion of
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the Governmsnty made mey within one year after the
imposition of the sentence, may reduce dewes a
sentence to reflect a defendant’s subsequent,
substantial assistance in the investigation or
prosscution of another person whc has committed an
offense, in accordance with the guidelines and
policy statements issued Dby the Sentencing
Commission pursuant to section 9554 of title 28,

United States Code. The court may consider &

gentence. The court’s authority to reduce ieower a
sentanca under this subsection includes the
authority to reduce iewer such sentence to a leval
below that established by statute as a minimum

sentence.

COMMITYEER WOTE

Rule 35(b), as amended in 1987 as part of the
Sentencing Reform Act of 1584, reflects a method by which
the government may obtain valuable assistance from
defendants in return for an agresement to file a motion
to reduce the sentence, even if the reduction would
reduce the sentence below the mandatory minimum sentence.

New material undertined. Deleted material lined through.
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The title of wsubsection (D) has been amended to
reflect that there is s difference between correcting an
illegal or improper sentence, as in subsection (&), and
raduCing an otherwise legal sentence for special reasons
under subsection (b). ,

Under the 1987 amendment, the trial court was
required to rule on the government’s motion to reduce a
defendant ‘s sentence within one year after imposition of
the sentence. This caused problems, however, in
situations where the defendant’s assistance could not be
fully assessed in time to make a timely motion which
could be ruled upon before ons year had elapsed. The
amendment requires the government to make its motion to
reduce the sentence before one year has elapsed but does
not require the court to rule on the motion within the
one year limit. This change should bensfit both the
govarnment and the defendant and will permit completion
of the defendant’s anticipated cooperaticen with the
government. Although no specific time limit is set on
the court’s ruling on the motion to reduce the sentence,
the burden nonetheless rests on the govermment to reguest
and justify a delay in the court’s ruling.

The amendment also recognizes that there may be Cases
wvhere the defendant’'s assistance or cocperation may not
occur until after one year has elapsed. For example, the
defendant may not have obtained information useful to the
governmant uatil after the time limit had passed. In
those instances the trial court in its discretion may
consider what would otherwise be an untimely motion if
the govermment establishes that the cooperation could not
have been furnished within ths one-year time limit, In
daciding whether to consider an untimely motion, the
court may, for sxample, consider whether the assistance
was provided as early as possidble.
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8 PRELIMINARY DRAFT
OF PROPOSED AMENDMENTS

0 THR
FEDERAL RULES OF EVIDENCE

Rule 404. Character Bvidence not Admissable to
Prove Conduct; Exceptions; Othar Crimes

* & * e

(b} Other crimes, wrongs, or acts. Evidence
of other crimes, wrongs, or acts is not admissable
to prove the character of a person in order to show
action in conformity therewith. It may, however,
be admissable for other purposes, such as proof of
motive, opportunity, intent, preparation, plan,
knowledge, i&ontity, or absence of mnistake or
accident~, _provided that upon request Dby the
accused, the prosecution in a criminal case shall
provide reasonable notice in advance of trial, or
duzing trial if the court excuses pretrial notice
on good cause shown, of the general nature of any
such evidence it intends to introduce at trial.

Rule 404(b) has emerged as one of the most cited
Rules in the Rules of Bvidence. See _generally
Immwinkleried, Uncharged Miscondyct Evidence (1984).
And in many criminal cases evidence of “uncharged
misconduct® is reviewed as an important asset in the
prosecution’s case against an accused.
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The amendment to Rule 404(b) adds a pretrial notice
requirement in criminal cases and is intended to reduce
surprise and promote early resolution on the issue of
admissibility. The notice requirement thus places Rule
404(b) in the mainstream with notice and disclosure
provisions in other rules of evidence. See, e.g..
Rule 412 (written motion of intent to offer evidence
under rule), Rule 609 (written notice of intent to offer
conviction older than 10 years), Rule 803(24) and
804(b)(5) (notice of intent to use residual hearsay
exceptions).

The Rule expects that counsel for both the
prosecution and the defense will submit the necessary
request and information in a reasonable and timely
fashion. Other than requirxring pretrisl notice, no
specific time limits are stated in recognition that what
constitutes a reasonable request or disclosure will
depend largely on the circumstances of each case.
Compare Fla. Stat. Ann § 90.404(2)(b) (notice must be
given at least 10 days before trial) with Tex. R. Evid.
404(b) (no time limit).

Likewise, no specific form of notice is required.
The Committee considered and rejected a requirement that
the notice satisfy the particularity requirements
normally required of language used in a charging
instrument. (f. Pla. Stat. Ann § 50.404(2)(b) (written
disclosure must describe uncharged misconduct with
particularity required of an indictment or information).
Instead, the Committee opted for & generalized notice
provision which requivres the prosecution to apprise the
defanse of the generai nature of the evidence of
extrinsic acts. The notice may, but need not, include
information such as dates, times, and places. Thus,
prosecution notice that it intended to use evidence that
the accused had comnitted unrelated incidents of burglary
would normally suffice toc apprise the defense. In any
svent, once on notice that the prosecution intends to use
extrinsic offense evidence, the defense may file
appropriate motions in limine in an attempt to limit or
bar use of that evidence. The Committese does not intend
that the amendmsent will supercede other rules of
admissibility or disclosures, such as the Jencks Act,
18 U.8.C. § 3500, et. seq. nor require the prosecution
to disclose the names and addresses of its witnesses,
something it is currently not required to do under
Federal Rule of Criminal Procedure 16.
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10 FEDERAL RULRS OF EVIDENCE

The amendment requires the prosecution to provide
notice, regardless of how it intends to use the sxtrinsic
act evidence at trial, i.s., during its case-in-chief,
for impeachment, or for possible rsbuttal.

The court in its discretion may, under the facts,
decide that the particular request or notice was not
reasonable, either because of the lack of timeliness or
completeness. Although the amendment does not address
specifically the issue of sanctions for failure to
provide notice, the Court in its discretion may enter
appropriate oxders.

The amendment is not intended to redefine what
evidence would otherwise be admissible under Rule 404(b).
Nor is it intended to affect the role of the court and
the jury in considering such evidence. See Unjited States
!_‘_ mﬂm' - - UOSO —— 108 8OCt 1496 (1983)-
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AMENDMENTS TO RULES

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE*

Rule 689. impeachment by Evidence of Conviction of Crime

() General rule.—For the purpose of attacking the credibility of a

witness,
(1) evidence that the a witness other than an accused has

been convicted of a crime shall be admitted, if elicited frem the
MQWWMWMWWM
enly subject to Rule 403, if the crime (1) was punishable by death or

Mprhamentmexcmofmeymimmehwwwhichthe
witness was convicted, and evidence that an accused has been

convicted of such a crime shall be admitted if the court determines

that the probative value of admitting this evidence outweighs its
prejudicial effect to the defendant; accused; or and
| (2) evidence that any witness has been convicted of a

crime un be uinitted it it involved dishonesty or false statement,

mnrdlmotﬂnpmﬁnent.

*New matter is underlined; matter to be omitted is lined through.



COMMITTEE NOTE

The amendment to Rule 609 (a) makes two changes in the rule. The
first change removes from the rule the limitation that the conviction may
only be elicited during cross-examination, a limitation that virtually every
circuit has found to be inapplicable. It is common for witnesses to reveal
on direct examination their convictions to "remove the sting" of the
impeachment. See eg., United States v. Bad Cob, 560 F.2d 877 (8th Cir.
1977). The amendment does not contemplate that a court will necessarily
permit proof of prior convictions through testimony, which might be time-
consum ing and more prejudicial than proof through a written record. Rules
403 and 611(a) provide sufficient authority for the court to protect against
unfair or dxsrwtwe methods of proof.

The second ehange effected by the amendment resolves an ambiguity
as to the relationship of Rules 609 and 403 with respect to impeachment of

witnesses other than the criminal defendant. See, Green v. Bock Laundry

Machine Co., 109 S. Ct. y U.S. (1989). The amendment does not
disturb the special balancing test for the criminal defendant who chooses to
testify. Thus, the rule recognizes that, in virtually every case in which
prior convictions are used to impeach the testifying defendant, the
defendant faces a unique risk of prejudice—i.e., the danger that convictions
that would be excluded urider Fed. R. Bvid. "404 will be misused by a jury as
propensity evidence despite their introduction solely for impeachment
purposes. Although the rule does not forbid all use of convictions to
impeach a defendant, it requires -that the government show that the
probative value of convictions as lmpeachment evidence outweighs their
prejudicial effect.

Prior to the amendment, the rule appeared to give the defendant the
benefit of the special balancing test when defense witnesses other than the
defendant were called to testify. In practice, however, the concern about
unfairness to the defendant is most acute when the defendant's own
convictions are offered as evidence. Almost all of the decided cases
concern this type of impeachment, and the amendment does not deprive the
defendant of any meaningful protection, since Rule 403 now clearly
protects against unfair impeachment of any defense witness other than the
defendant. There are cases in which a defendant might be prejudiced when
a defense witness is impeached. Such cases may arise, for example, when
the witness bears a special relationship to the defendant such that the
defendant is likely to suffer some spill-over effect from impeachment of
the witness.

The amendment also protects other litigants from unfair
impeachment of their witnesses. The danger of prejudice from the use of
prior convictions is not confined to criminal defendants. Although the
danger that prior convictions will be misused as character evidence is
particularly acute when the defendant is impeached, the daxger exists in
other situations as well. The amendment reflects the view that it is

New material underiined. Deleted material lined through.
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desirable to protect all litigants from the unfair use of prior convictions,
and that the ordinary balancing test of Rule 403, which provides that
evidence shall not be excluded unless its prejudicial effect substantially
outweighs its probative value, is appropriate for assessing the admissibility
of prior convictions for impeachment of any witness other than a criminal
defendant.

The amendment reflects a judgment that decisions interpreting
Rule 60%(a) as requiring a trial court to admit convictions in civil cases
that have little, if anything, to do with eredibility reach undesirable
results. See, eg., D@‘ v. Lyons, 741 F.2d 577 (3d Cir. 1984), cert. denied,
105 S. Ct. 2157 (1985). The amendment provides the same protection
against unfair prejudice arising from prior convictions used for
impeachment purposes as the rules provide for other evidence. The

amendment finds support in decided cases. See, eg., Petty v. Ideco, 761
F.2d 1146 (5th Cir. 1985); Czaka v. Hickman, ?—63) F.2d 31 8th Cir. 1983).

Fewer decided cases address the question whether Rule 60%(a)
provides any protection against unduly prejudicial prior convictions used to
impeach government witnesses. Some courts have read Rule 60%a) as
giving the government no protection for its withesses. See, efg., United
States v. Thorne, 547 F.2d 56 (8th Cir. 1976); United States v. Nevitt, 563
F.2d 406 (9th Cir. 1977), cert. denied, 444 U. S. 847 (1979). This approach
also is rejected by the amendment. There are cases in which impeachment
of government witnesses with prior convietions that have little, if anything,
to do with credibility may result in unfair prejudice to the government's
interest in a fair trial and unnecessary embarrassment to a witness. Fed.
R. Evid. 412 already recognizes this and excluded certain evidence of past
sexual behavior in the context of prosecutions for sexual assaults.

The amendment applies the general balancing test of Rule 403 to
protect all litigants against unfair impeachment of witnesses. The
balancing test protects civil litigants, the government in criminal cases,
and the defendant in a criminal case who calls other witnesses. The
amendment addresses prior convictions offered under Rule 609, not for
other purposes, and does not run afoul, therefore, of Davis v. Alaska, 415
U. S. 308 (1974). Davis involved the use of a prior juvenile adjudication not
to prove a past law violation, but to prove bias. The defendant in a
criminal case has the right to demonstrate the bias of a witness and to be
assured a fair trial, but not to unduly prejudice a trier of fact. See
generally Rule 412. In any case in which the trial court believes that
confrontation rights require admission of impeachment evidence, obviously
the Constitution would take precedence over the rule.

The probability that prior convictions of an ordinary government
witness will be unduly prejudicial is low in most criminal cases. Since the
behavior of the witness is not the issue in dispute in most cases, there is
little chance that the trier of fact will misuse the convictions offered as
impeachment evidence as propensity evidence. Thus, trial courts will be
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skeptical when the government objects to impeachment of its witnesses
with prior convictions. Only when the government is-able to point to a real
danger of prejudice that is sufficient to outweigh substantially the
probative value of the eonvictlon for unpeeehment purpoees will the
conviction be excluded. -

The amendment continues to divide subdivision (a) into subsections (1)
and (2) thus facilitating retrieval under current computerized research
programs which distinguish the - two provisions. ~ The Committee
recommended no substantive change in subdivision (a)X2), even though some
cases raise a concern about the proper interpretation of the words
"dishonesty or false statement.” These words were used but not explained
in the original Advisory Committee Note aecompanying Rule $09.
Congress extensively debated the rule, and the Report -of the House and
Senate Conference Committee states that "bly the phrase 'dishonesty and
false statement,‘ the Conference means crimes such as perjury, subornation
of perjury, false statement, criminal fraud, embezzlement, or false
pretense, or any other offense in the nature of crimen falsi, commission of
which involves some element of deceit, untruthfulness, or falsification
bearing on the accused's propensity to testify truthfully." The Advisory
Committee concluded that the Conference Report provides sufficient
guidance to trial courts and that no amendment is necessary,
notwithstanding some decisions -that take an unduly broad view of
"dishonesty,” admitting convictions such as for bank robbery or bank
larceny. Subsection (a) (2) continues to apply to any witness, ineluding a
criminal defendant.

Finally, the Committee determined that it was unnecessary to add to
the rule language stating that, when a prior conviction is offered under
Rule 609, the trial court is to consider the probative value of the prior
conviction for impeachment, not for other purposes. The Committee
concluded that the title of the rule, its first sentence, and its placement
among the impeachment rules clearly establish that evidence offered under
Rule 609 is offered only for purposes of impeachment.
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