Appendix A

Rule 1. Scope.

These rules govern the procedure in all
criminal proceedings tn the courts of the United
Slates, as defined in rule 64(a); and, before
Urited Sirdes eommissioners in ell epdminsd
proececdizs; with the exceptions siated in Pule
&% whencoer specifically provided in one of the
rules, lo preliminary, supplementary, and special
proceedings before Uniled Stales magisirales und
at proccedings before stale and local judiciol
officers.
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Rule 1. Scope.

Apvisory Commirren Note

Tho rule is amended to make clear that tho rules are appli-
cablo to courts of tho United States and, where the rulo so
provides, to proceedings before United States magistrates
and stato or local judicial oflicers. '

Primaxily theso rules are intended to govern proceedings
in criminal cases trinblo in tho United States District Court.
Special rules have been promulgated, pursuant to the author-
ity sot forth in 28 U.S.C. § 636(c), for the triul of “minor
offenses” before United States muagistrates. (Sco

lhd&H%Qﬂmuhne&w4hmwésm«x%hggﬁmMn4&FﬁkD.
4871969y

However, there is inovitably some overlap between the two
sots of rules. The Rules of Criminal Procedure for the United
States District Courts deal with preliminary, supplementary,
and special procecdings which will often be conducted before
United States magistrates. This is true, for example, with
regard to rulo 3—The Complaint; rule 4—Arrest Warrant or
Swmmons Upon Complaint; rule 5—Initial Appearance Be-
fore tho Magistrate; and rule 5. 1—Preliminary Examination.
It is also true, for example, of supplementary and special
proceedings such as rule 40-—~Commitment to Another Dis-
trict, Removal; rule 41—Search and Seizure; and rule 46—
Release from Custody. Other of these rules, where applica-
ble, also apply to proceedings before United States magis-

trates. See] tules—of—Preeedure—forUnited—States
M&gismmﬁrzﬁi){ﬂic&bility—vf‘ﬂistﬁct-eourb- Rules:

These rules govern the procedure and practice for the trial of
ininor offenses (including petty offenses) before United States
magistrates under Title 18, U.S.C. § 3401, and for appeals in such
cases to judges of the district courts. To the extent that preirial
and trial procedure and practice are not specifically covered by
these rules, the Federal Rules of Criminal Procedure apply as to
minor offenses other than petty offenses. All other proceedings
in criminal matters, other than petty offenses, before United
States magistrates are governed by the Federal Rules of Crim-

inal Procedure.
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Stato and local judicinl officers are governed by these
rules, but only when the rulo specifically so provides. This is
tho case of rule 3—The Compluint; rule 4—Arrest Warrant
or Summons Upon Complaint; and rule 5—Initial Appeor-
ance Before the Mugistrate. These rules confer authority

upon the “magistrate,” a term which is defined in new rule 54
as follows:

“Magistrate” includes a United States magistrate na defined in
28 US.C. §§631-6309, a judge of the
United States, another judge or judicial officer specifienlly empowered
by statute in force in any territory or posscssion, the commonwealth of
Puerto Rico, or the District of Columbia, to perform a function to
which & particular rule relates, and a state or local judicial officer,
authorized by 18 U.B.C. § 3041 to perform the functions prescribed in
rules 3, 4, and 5,

Ruloe 41 provides that a search warrant may be issued by

“a judgo of o state court of record” and thus confers that
authority upon approprinto state judicial officers.

The scope of rules 1 and 54 is discussed in C. Wright,
: Fedoral Practice and Procedure: Criminal §§ 21, 871-874
E (1969, Supp. 1971), and 8 and 8A J, Moore,
f Federal Practice chapters 1 and 54 (2d ed.
- Cipes 1970, Supp. 1971).
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Rule 3. The Complaint

The complaint is a written statement of the
essential facts constituting the offense charged.
It shall he made upon oath hefore a eommissionep
or ether eflicer empowered to eommit persons
eharged with offenses agningt the Tnited Statey
magisirate.

Apvisory Commrrtee NoTg

The amendment deletes the reference to “commissioner or
other oflicer empowered to commit persons charged with
offenses against the United States” and substitutes therefor
“magistrate.”

The change is editorial in nature to conform the language
of the rule to the recently enacted Federal Magistrates Act.
The term “magistrate” is defined in rule 54.
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Rule 4. Arrest Warrant or Summons Upon Complaint.

' (a) ISSUANCE OF A SUMMONS. If it appears from the

complaint, or from an affidavit or affidavits filed
with the complaint, that there is probable cause to

believe that an offense has been committed and that the

defendant has committed it, a-warrant-fer-the-arvest-of
Ehe-defendane-sha}l-issue-Ee—any-effieer-aueherized-by

law-to-exeeute-ik the magistrate shall issue a summons

for the appearance of the defendant except as provided

in subdivision (b)(2). Bpon-the-request-of-the-attorney

fer-Ehe-gevernment-a-summens-insEead-ef-a-warrane-shall
ksguer Ef-a-defendant-f&ila-Ee=appear-in-respense-Eo

the-summens ;-a-warrant-shati-issues

(b) ISSUANCE OF AN ARREST WARRANT. A warrant shall

issue whenever:

(1) a defendant fails to appear in response to

a _summons; or

(2) a valid reason is shown for the issuance of

an arrest warrant rather than a summons; or

(3) a summons having issued, a valid reason

is shown for the issuance of an arrest warrant.

This showing may be made to a magistrate either in

the district in which the summons was issued or in

the district in which the defendant is found.
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rule 4

(c) PROBABLE CAUSE. The finding of probable cause

may be based upon hearsay evidence in whole or in part.

Before ruling on a request for a summons or warrant,

the magistrate may require the complainant to appear

personally and may examine under oath the complainant

j and any witnesses he may produce. The magistrate shall

promptly make or cause to be made a record or summary of

such proceeding. More than one warrant or summons may

issue on the same complaint or for the same defendant.

(d) £b) FORM.

(1) Warrant. The warrant shall be signed by

the eemmissiener magistrate and shall contain the
name of the defendant or, if his name is unknown,
any name or description by which he can be identified
with reasonable certainty., It shall describe the
offense charged in the complaint. It shall command
that the defendant be arrested and brought before the
nearest available eemmissiener magistrate.

- (2) Summons. The summons shall be in the same
form as the warrant except that it shall summon
the defendant to appear before a eemmisstoner

magistrate at a stated time and place.

e e L




rale 4

(e) €e> EXECUTION OR SERVICE; AND RETURN,

(1) By Whom. The warrant shall be exceuted
by a marshal or by some other officer authorized
by law. The summons may be served by any
person authorized to serve a summons in g
civil action.

(2) Territorial Limits. The warrant may be
executed or the summons may be served at
any place within the jurisdiction of the United
States, :

(8) Manner. The warrant shall be executed
by the arrest of the defendant, The officer
need not have the warrant in his possession at
the time of the arrest, but upon request he
shall show the warrant to the defendant as soon
as possible. If the officer does not have the
warrant in his posscssion at the time of the
arrest, he shall then inform the defendant of
the offense charged and of the fact that a
warrant has been issued. The summons shall
be served upon a defendant by delivering a
copy to him personally, or by leaving it at
his dwelling house or usual place of abode with
some person of suitable age and discretion then
residing therein or by mailing it to the de-
fendant’s last known address,

(4) Return. The officer executing a warrant
shall make return thereof to the eomnyissioney
or ether effieer magistrale before whom the de-
fendant is brought pursuant to Rule rule 5.
At the request of the attorney for the govern-
ment any unexecuted warrant shall be returned
to the eonnsisstener magestrate by whom it was
issued and shail be cancelled by him. On or
before the return day the person to whom a
summons was delivered for service shall make
return thercof to the eommmissioner magistrate
before whom the sumnions is returnable. At
the request of the attorney for the government
made at any time while the complaint is
pending, a warrant returned uncxecuted and
not cancelied or a suimmons returned unserved
or a duplicate thercof may be delivered by the
eotnissiener magistrale to the marshal or other
authorized person for exccution or service.
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Rule 4. Arrest Warrant or Summons Upon Complaint.

Advisory Committee Note

: The amendments are designed to achicve

i several objectives: (1) to conform the
language of the rule to the Federal Magis=
trates Act; (2) to make explicit the fact
that the determination of probable cause
may be based upon hearsay evidence; =
(3) to make clear that probable cause isg
a prerequisite to the issuance of a
summons ; and (4) to give priority to the

- issuance of a summons rather than a warrant,

Threughout tho rule tho term “inagistrate” is substituted
for the term “commissioner.” Magistrato is defined in rule
G4 to include a judge of the United States, o United States
magistrate,and those state and local judicial officers specified
in 18 U.S.C. § 3041,

Subdivision (a) makes clear that the
normal situation is to issue a summons ,

Subdivision (b) provides for the issuance
of an arrest warrant in lieu of or in addi-
tion to the issuance of a summons.

Subdivision (b) (1) restates the provision
of the old rule mandating the issuance of :
a warrant when a defendant fails to appear
in response to a summons. :

Subdivision (b)(2) provides for the :
issuance of an arrest warrant rather than a =
summons whenever '"a valid reason is shown'
for the issuance of a warrant. The reason
may be apparent from the face of the complaint
or may be provided by the federal law enforce-
ment officer or attorney for the government.
See comparable provision in rule 9,

Subdivision (b)(3) deals with the situa-
tion in which conditions change after a
summons has issued. It affords the govern-
ment an opportunity to demonstrate the need
for an arrest warrant, This may be done in_
the district in which the defendant is
located if this is the convenient place to
do so.

i
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rule 4 acn

Subdivision (c) provides that a warrant
or summons may issue on the basis of hearsay
evidence. What constitutes probable cause
is left to be dealt with on a case-to-case
basis, taking account of the unlimited
variations in source of information and in the

opportunity of the informant to perceive nccurately the
factual data which he furnishes. See, e.g., Giordenello v.
United States, 357 U.S. 480 (1958); Aguilar v. Tezas, 378
11.5. 108 (1964); United States v. Ventresca, 380 U.S. 102

+h), Jaben v. United States, 381 U.S. 214 (1965) ; McCray
v. llhnots, 386 U.S. 300 (1967); Spinelli v. Uniled States,
393 U.S. 410 (1969) ; United States v. Harris,
403 U.S. 573 (1971); Note, The Informer's
Tip as Probable Cause for Search or Arrest,
94 Cornell L., Rev, 958 (1969) ; C. Wright,
Federal Practice and Procedure: Criminal
§52 (1969, Supp. 1971); 8 J. Moore, Federal
Practice 94.03 (2d ed, Cipes 1970, Supp. 1971)
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Rule 5. Proecedings Initial Appearance
Before the Cemmissioner Magistrate.

(a) Iy GeNERAL. Appessanee Before the
Compnissioner: An officer making an arrest
under a warrent issued upon a complaint or
any person making an arrest without a warrant
shall take the ariested person without unneces-
sary delay before the nearest available eem~
missioner or befere sy eother nearby offieen
tripowered t0 eonnmit persons eharged with
oftenses aenineb the lnws of the Lnited States
federal magistrate or, in the event that
a_federal magistrate is not reasonably
available, before a state or local judicial
officer authorized by 18 U.S.C. §3041.
When 1If a person arrested without a
warrant is brought before a eemmissiener
er-other-effieer magistrate, a complaint
shall be filed forthwith which shall
comply with the requirements of rule 4 (a)
with respect to the showing of probable cause.
When a person, arrested with or without a
warrant or given a summons, appears initially
before the magistrate, the magistrate shall
proceed in accordance with the applicable
subdivisions of this rule.

(b) MINOR OFFENSES. If the charge
against the defendant is a minor offense
triable by a United 3tates magistrate
uader 18 U.S.C. §3401, the United States
ragistrate shall proceed in accordance
wvith the Rules of Procedure for the Trial
of Minor Orfenses Before United States

Mlagistrates
(¢) QUFaMSES NOT TRIABLE BY THE UNITED

STATES MAGLSTRATE. SEATEMENT-BY-THE
EOMMESSEIONER: If the charge against the
defendant is not triable by the United
States magistrate, the defendant shall not
be called upon to plead. The eermmt3asroney
magistrate shall inform the defendant of
the complaint against him and of any
affidavit filed therewith, of his right

to retain counsel, of nis right to

request the assignment of counsel if he

is unable to obtain counsel, and
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rule 5

of the general circumstances under which
he may secure pretrial release. He shall
aise inform the defendant that he is not
required to make a statement and that

any statement made by him may be used
against him. The magistrate shall also
inform the defendant of his right to a
preliminary examination. The-cemmissiener-
He shall allow the defendant reasonable
time and opportunity to consult counsel
and shall admit the defendant to bail asg
provided by statute or in these rules.

Pretiminary-Examinatien: The-defendant
shall-nee-be-ealled-upen-Ee-piead: A
defendant is entitled to a preliminary
cxamination, unless waived, when charged
with anv offense, other than a petty offense,
which is to be tried by a judge of the
district court. If the defendant waives
preliminary examination, the ecemmissiemer
magistrate shall forthwith hold him to
answer in the district court. If the
cdefendant does nc¢. waive the preliminary
examination, the s mmissiener magistrate
sha}}-hear—Ehe-e%idenee-wi&hin-a-reasenabie
trmer--The-defendant-may-cross~examine
witnesses-against-Uim-and-may-introduce
evicdence-in-k>s-own-behatfr--If-from-rha
evidence-tE-asraars-ro-the-sormissioner
ERrat-there-ts-prebakte-cause-to-beliave
Ehat-an-ofrensec-hags-been-committed -and
&haE—Ehe-defeﬁéane-has-eemﬂiEEeé—iE;-Ehe
emwFrgstencr-caall-ferthwitn-hold-him-teo
arSwWer-in-the-cictrict-ecourts-ptherwisa-
tne-eemmigsgtener-shaii-diszharge-hims:--The
eomsredtercr-whati-a~are-the-defendant
E9-nart-ac-previded-in-tnese-rules---Aftey
eeneluding-tne-precceding-the-ecammigsinnay
gnati-traqsmit-ferthvitn-ta-cthe-elerk-of
Ere-district-ceurt-aii-papers-in-che
préceccing-and-anv-batt-taken-by-him-

. recuie a preliminary examination.
ination shall be held within a
time but in any event not




later than 10 days following the initial
appearance if the defendant is in custody
and no later than 20 days if he is not in

custody, provided, however, that the .

preliminary examination shall not be held
if the defendant is indicted or if an
information against the defendant is filed
in district court before the date set for
the preliminary examination, With the
consent of the defendant and upon a
showing of good cause, taking into account
the public interest in the prompt disposi-
tion of criminal cases, time limits
specified in this subdivision may be
extended one or more times by a federal
magistrate. In the absence of such consent

by the defendant, time limits may be
extended by a judge of the United States
only upon a showing that extraordinary
circumstances exist and that delay is
indispensable to the interests of justice.

e o e FE L




Rule 5.

Preceedings Initial Appearance Before the

Cemmissiener Magistrate.

Apvisorny Commitree NoTE

There are n number of changes made in rule 5 which are
designed to improve the editorial clerity of the rule; to
conform the rulo to the Fedoeral Magistrates Act ; and to deal
explicitly in the rule with issues as to which the rule is now
silent and the law uncertain.

The principal editorial change is to deal separately with the
initial appearance before the magistrate
and the preliminary examination, They
are dealt with together in 01d rule 5. They are separated
in order to prevent confusion as to whether they constitute a
single or two separate proceedings. Although the preliminary
examination can bo held at the time of the initial appearance,
in practice this ordinarily does not occur. Usually counsel
need time to prepare for the preliminary examination, and
43 a consequence o separate date is typically set for the
preliminary examination.

Because federal magistrates are
reasonably available to conduct initial

pearances, the rule is drafted on the assumption that the
initial appearance is before a federal mugistrate. If experience
under the act indicates that there must be frequent ap-
pearances before state or local judicial officers it may be
desirable to draft an additional rule, such as the following,
detailing the procedure for an initial appearance before a
state or Jocal judicial officer:

Initial Appearance Before a Stale or Local Judicial Officer. It a United
States magistrate is not reasonably available under rule 5(a), the
arrested person shall be brought before a state or local judicial officer
authorized by 18 U.S.C. §3041, and such officer shall inform the

ap-

person of the rights specified in rule 5 (C ) and shalt nuthorize the rclease

of the arrested person under the terms provided for by these rules and
by 18 U.B.C. §3146. The judicial officer shail immediately transmit
any written order of release and any papers filed before him to the
appropriate United States magistrate of the district and order the
arrested person to appear before such United States magistrate within

three days if not in custody or at the next regular hour of business of
the United States magistrate if the arrested person is retained in cus-

tody. Upon his appearance before the United Btates magistrate, the
procedure shall be that prescribed in rule 5.

Several changes are made to conform the language of the
rule to the Federal Magistrates Act.

(1) The term “magistrate,” which is defined in new ru
is substituted for the term “commissioner.” As defined,
“magistrate’” includes those state and local judicial officers
specified in 18 U.S.C. §3041, and thus the initial appearance
may be before a state or local judicial officer when & federal

le 54,
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rule 5 aen

magistratc is not reasonably available,
This is made explicit in subdivision. (a).

(2) Subdivision (b: conforms the rule
to the procedure prescribed in the
Federal Magistrate Act when a defendant
appears before a magistrcate charged with a
"minor offense'" as defined in 18 U.S.C.
§ 3401(f):

“misdemennors punishable under the laws of the United States, the
penalty for which does not excced imprisonment for a period of one
year, or a fine of net more than $1,000, or both, except that such term
does not include . . . [specified cxceptions).”

Rules of Proced;;z_;ai
the Trial of Minor

Offenses Before United
States Magistrates, .
(January 27, 197;LL//

If tho “minor offense” is tried before a United States magis-
trate, the procedure must be in accordance with the Federel
Rulesof-ProcedureforUnitod-States Mupistrates; 46-F-R-D.
48719697 :

(3) Subdivision (d) makes clear that a defendant is not
entitled to a preliminary examination if he has been indicted
by a grand jury prior to the date set for the preliminary ex-
amination or, in appropriate cases, if any information is filed
in the district court prior to that date. See C. Wright, Federal
I%ndkcnndl%mmdm%:Cﬁmhml§80,mLIBTd40(1969, Supp.1971),
This is also provided in the Federal Magistrates Act, 18
U.S.C. § 3060(c).

Rule 5 is also amended to deal with several issues not
dealt with in 01d rule 5:

Subdivision (a) is amended to make
clear that a complaint, complying with the
requirements of rule 4 (a), must be filed
whenever a person .has been arrested without
a warrant, This means that the complaint,
or an affidavit or affidavits filed with
the complaint, must show probable cause.

As provided in rule 4 (a) the showing of
probable cause ''may be based upon hearsay
evidence in whole or in part,"

_Subdivision (c¢) provides that
defenduant should be notified of the
general circumstances under which he
is entitled to pretrial release under the
Bail Reform Act of 1966 (18 U.S.C. §§ 3141-3152),
Defendants often do not in fact have counsel
at the initial appearance and thus, unless told
by the magistrate, may be unaware of their right
to pretrial release, See C, Wright, Federal
Practice and Procedure: Criminal § 78 N. 61 (1969) .




rule 5 aen

Subdivision (c¢) #akes cleaxr that a
defendant who does not waive his right
to trial before a judge of the district
court is entitled to a preliminary
examination to determine probable cause

for any offense except a petty offense. It also, by necessary
implication, makes clear that a defendant is not entitled
to a preliminary examination if he consents to be tricd on
the issue of guilt or innocenco by the United States nmagis-
trate, even though the offense may be one not herotofore
triable by the United Statss commissioner and therefore
one as to which tho defendanthad a right to a
preliminary examinution. The rationule is that the pre-
liminary exumination scrves only to justify holding the
defendant in custody or on bail during the period of time
it tukes to bind the defendant over to the district court
for trial. Seo Slate v. Solomon, 158 Wis. 146, 147 N.W.
640 (1914). A similar conclusion is reached in the New
York Proposed Criminal Proceduro Law. Sce McKinney's
Session Law News, April 19, 1969, at p. A-119.

Subdivision (¢) also contains time
limits within which the preliminary
examination must be held. These are
taken from 18 U.S.C. §3060., The provisions
; for the extension of the prescribed time
limits are tne same as the provisions
of 18 U.S5.C. §30860 with two exceptions:
The new language allows delay con-
sented to by the defendant only if there is “a showing of
good cause, taking into uccount the public interest in the
prompt disposition of criminal cases.” This reflects the view
of the Advisory Commnittee that delny, whether prosecution
or defense induced, ought to be avoided whenever possible.
The second difference between the new rulo and 18
USC.§5060 is that the rule allows the decision to grant o
continuance o he nade by a United States magistrate as
weil us by a judge of the Urited Stntes. This reflects the
view ¢f the Advisory Comittes that the United States
mugistonte sheuld buve sufficient judicind competence Lo
muke decisiors sicl as that contemplated in subdivision
(c).
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Rule 5.1. Preliminary Examination.

(@) Prosanre Cavse Finping. I f from the
evidence 1l appears that there is probadle cause (o
belicve that i offense has been commitied and that
the defendant commitied 11, the Jederal magistrate
shail forthawith hold lim to answer in district court.
The finding of probable cause may be
based upon hearsay evidence in whole or
in part. The defendant may cross-examine
Witnesses against him and may introduce
evidence in his own behalf. Objections
to evidence on the ground that it was
acquired by unlawful means are not properly
made at the preliminary examination,
Motions to suppress must be made to the
trial court as provided in rule 12,

(b) Discaargr oF DEFENDANT. | f from the
evidence it appears that there is no probable cause
lo believe that an offense has been commitied or that
the defendant committed 1t, the federal magzistrate
shall dismiss the complaint and discharge the de-
Jendant. The discharge of the defendant shall not
preclude the government from nstituling a sub-
sequent prosecution for the same offense.

(c) REcorps. After concluding the proceeding
the federal magistrate shall transmit Sorthwith to
the clerk of the district court all papers in the pro-
ceeding. The magistrate shall promptly
make or cause to be made a record or
summary of such proceeding.

(1) On_timely application to a federal
magistrate, the attorney for a defendant in

4 criminal case may be given the opportunity

to have the recording of the hearing on
pPreliminary examination made available for
his information in connection with any
further hearing or in comection with his
Preparation for trial. The court may, by
local rule, appoint the place for and define

the conditions under which such opportunity
may be afforded counsel.
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(2) On application of a defendant
addressed to the court or any judge thereof,

an ordeix may issue that the federal
magistrate make available a copy of the
transcript, or of a portion thereof,

to defense counsel. Such order shall
provide for prepayment of costs of such
transcript by the defendant unless the
defendant makes a sufficient affidavit
that he is unable to pay or to give
security therefor, in which case the
expense shall be paid by the Director

of the Administrative Office of the United
States Courts from available appropriated
funds. Counsel for the government may
move also that a copy of the transcript,
in whole or in part, be made available

to it, for good cause shown, and an order
may be entered granting such motion in
whole or in part, on appropriate terms,
except that the government need not
prepay costs nor furnish security therefor.
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Rule 5,1, Preliminary Examination.

Advisory Committee Note

Rule 5.1 is, for the most part, a clarifi-
cation of old rule 5(c).

Under the new rule, the preliminary exami-
nation must be conducted before a "federal
magistrate" as defined in rule 54. Giving
state or local judicial officers authority
to conduct a preliminary examination does not
seem neccessary, There are not likely to be
situations in which a '"federal magistrate"
is not "reasonably available" to conduct the
preliminary examination, which is usually not
held until several days after the initial
appearance provided for in rule 5,

Subdivision (a) makes clear that a finding
of probable cause may be based on "hearsay
evidence in whole or in part." The propriety
of relying upon hearsay at the preliminary
examination has been a matter of some uncertainty
in the federal system. See C. Wright, Federal
Practice and Procedure: Criminal § 80 (1969 ,
Supp.1971); 8 J, Moore, Federal Practice 9504([4] .
(2d ed, Cipes 1970, Supp,1971); Washington v.'Clemmer,

339 I'. 2d 715, 719 (D.C. Cir. 1964); Washington v. Clemmer,
339 Ir. 2d 725, 728 (D.C. Cir. 1964); Ross v. Sirica, 380 F. 2d
557, 565 (D.C. Cir. 1967); Howard v. United Slates, 389 F. 2d
287, 202 (D.C. Cir. 1967); Weinberg and Weinberg, The
Congressionul Invitation to Avoid the Preliminary Hearing:
An Aualysis of Seclion 303 of the Federal Magistrates Act
of 1968, 67 Mich. L. Rev. 1361, especially n. 92 at 1383
(1969); D. Wright, The Rules of Evidenco Applicable to
Hearings in Probable Cause, 37 Conn. B.J. 561 (1963);
Comment, Preliminary Examination—Evidence and Due
Process, 15 Klan. L. Rev. 374, 379-381 (1967).

A grand jury indictment may properly be based upon
hearsay evidence. Costello v. Uniled States, 350 U.S. 359
(1956); 8 J. Moore, Federal Pructice §6.03 {2] (2d ed. Cipes 1970,

Supp.1971) . This being so, there is practical advantage in making
the evidentiary requirements for the preliminary examina-
tior: as flexible as they are for the grand jury. Otherwise
thero will be incrensed pressure upon United States Attorneys
to ubandon the preliminary examination in favor of the
grand jury indictinent. See C. Wright, Federal Practico anid
Procedure: Criminal § 80 at p. 143 (1969). New York State,
whicli also utilizes both the preliminary examination and the
grand jury, has under considerntion a new Codo of Criminal
Procedure which would allow tho uso of hearsny at the pre-
liminary examination. Seo McKinney’s Session Law Nows,
April 10, 1969, pp. A119-A120.

- e e o iias 13-




rule 5,1 acn

Fer the samo renson, subdivision (a) nJeo provides that the
preliminary exnmination is not the proper place to raiso the
; issue of illegally obtained cvidence. This is current law. In
: Glordencllo v. Unilted Stales, 357 U.S. 480, 484 (1958), the
Supremo Court said:

{T)he Commissioner here had no autherity to mjudiente tho adinls-
sibility at petitioner’s later trial of the heroin (aken from his person.
That issuc was for the trial court. This is specifically recognized by
Tule 41(c) of the Criminal Rules, which provides that a defendant,
aggrioved by an unlawful search and seizuro may “ * * * move the
dintrict court * * # o suppress for use as evidence anything so ob-
tuined on the ground that * * # » {44 prrest warrant was defectivo
on any of scveral grounds.

Dicta in Costello v. United States, 350 U.S. 359, 363-364
(1956), and United Siafes v. Blue, 384 U.S. 251, 255 (19606),
also support the proposed rule. In United States ex rel.
Almeida v. Rundle, 383 F. 24 421, 424 (3d Cir. 1967), the
court, in considering the adequacy of an indictment, said:

On this score, it is rettled law that (1) “fan} indictment returned by
a legally constituted nonbiased grand jury, * * * jg enough to call
for & trial of the charge on the merits and sntisfies the requirements of
the Fifth Amendment.”, Lawn v, United States, 355 U.S. 339, 349,
78 5. Ct. 311, 317, 2 L.IEd. 24 321 (1958); (2) an indictment cannot
be challenged “on the ground that thera was inadequate or incompetent
evidenee beforo tho grand jury”, Costello v, United Btnten, 350 1.8,
359, 363, 76 R.Ct. 406, 408, 100 1.3l 307 (3056); nndd (3) n Proseecy-
tinn is not nbated, nor bured, even whero “tdnted evideneo” i Leen
subinitted Lo a grand jury, United States v, Blue, 384 UK. 251, H6
5.Ct. 1416, 16 L.Ed. 2d 510 (1966).

See also C. Wright, Federal Practice and
Procedure: Criminal §80 at 143 n.5 (1969, Supp.1971)
8 J. Moore, Federal Practice ¢6.-03 3]

(2d ed. Cipes 1970, Supp.1971). The Manual for
United States Commissioners (Administra~

tive Office of United States Courts,

1948) provides at pp, 24-25: "Motions

for this purpose Sto suppress illegally
obtained evidence] may be made and heard

only before a district Jjudge., Commissioners
are not empowered to consider or act upon

such motions."

It has been urged that the rules of
evidence at the preliminary examination
should be those applicable at the trial
because the purpose of the preliminary exami-
nation should be, not to review the propriety
of the arrest or prior detention, but

. - . R gy
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rather to determine vvhether thero is ovidenco sufficient to
justily subjecting the defendant Lo tho expenso and incon-
venienco of trinl. Seo Weinberg and Weinberg; The Con-
gressional Invitation to Avoid the Preliminary Ilearing: An
Analysis of Scction 303 of the Federal Magistrates Act of
1968, 67 Mich. L. Rev. 1361, 1396-1399 (1969). The

rule rejects this view for reasons largely of adininistrativo
neeessity and the efliciont administration of justice. Tho
Congress has decided that a preliminary examination shall
not be required when thero is a grand jury indictment (18
U.S.C. §3060). Increasing the procedural and evidentiary
requirements applicablo to tho preliminary examination
will therefore add to the administrative pressure to avoid
the preliminary examination. Allowing objections to evi-
denco on the ground that evidenco hast - , illegally obtained
would require two determinations of admissibility, ono before
the United States magistrato and one in the district court.
The objective is to reduce, not increese, the number of
preliminary motions.

To provide that a probable cnuse finding may be based upon
hearsay does not precludo the magistrate from requiring o
showing that admissible evidenco will bo available at the
timo of trinl. Sece Comment, Criminal Procedure—Grand
Jury—Validity of Indictment Based Solely on Hearsay
Questioned When Direct, Testimony Is Readily Available,
43 N.Y.U. L. Rev. 578 (1968); United States v. Umans,
3638 I¥. 2d 725 (2d Cir. 1966}, cert. dismissed ns improvidently
granfed 389 U.S. 80 (1967); United States v. Andrews, 381
I'. 2d 377, 378 (2d Cir. 1967); United States v. Messing,
388 T. 2d 393, 394 n. 1 (2d Cir, 1968); Uniled States v.
DBeltram, 388 F. 2d 449 (24 Cir. 1368); and United States
v. Arcuri, 282 . Supp. 347 (E.D.N.Y. 1968). The fact that
a defendant is not entitled to object to cvidenco alleged to
have been illegally obtnined does not deprive him of an
opportuaity for a pretrial determination of the admissibi)ity
of evidence. e can raise such an objection prior to trial in
accordnnce with the provisions of rule 12.

Subdivision (b) makes it clear that the United States
magistrute inay not only discharge the defendant but may also
dismiss the complaint. Current federal law authovizes the

magis aie (o dischargo the defendant but he must await
authorisation from the United Stales Attorney before he can
closo his records on ihe cnse by dismissing (he complaint.
Making dismissal of the complaint a scparute procedure
accomplishes no wo:thwhile objective, and the new rule innkes

it clear that the magistrate can both dis-

charge the defendant and file the record
with the clerk,
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Subdivision (b) also deals with the legal effect, of dischargo
ofn(hﬁcndnntntxxprdinﬁnnrycxnnﬁnuﬁon.QWﬁshmueisnoL
dealt with explicitly in the 0l1d rule. Lxisting federnl case
law is limited. What cases (tere are seem to support the
right of the government (o iswie a new complaint and start,
over. See, ¢.g., Collins v, Loisel, 262 U.S. 426 (1923); Morse v.
Ladted States, 267 U.S. 80 (1925). State law is similar. Seo
L’eople v. Dill on, 197 N.Y. 254, 00 N.E. 820 (1910); Tell v.
Wolke, 21 Wis. 2d 613, 124 N.W. 2d 655 (1963). In the Tell
case the Wisconsin court stated the common rationale for
allowing the prosccutor to issuo a new complaint and stert
over:

he slate has no appeal from errors of law committed by & magistrate

upon preliminary examination and the discharge on a preliminary
would operate as an unchallengeable acquittal. * * * The only way an
crror of law committed on the preliminary examination prejudicial to
the state may be challenged or corrected is by a preliminary examina-
tion on a sccond complaint. (21 Wis.2d at 619-620.)

Subdivision (¢) is based upon old
rule 5 (c¢) and upon the Federal Magistrates
Act, 18 U.S.C. § 3060(f). It provides
methods for making available to counsel
the rccord of the preliminary examination,
See C. Wright, Federal Practice and Procedure:
Criminal § 82 (1969, Supp.1971), The new rule is .
designed to eliminate delay and expensec
occasioned by preparation of transcripts
where listening to the tape recording would
be sufficient. Ordinarily the recording
should be made available pursuant to sub-
division (c)(1l). A written transcript may
be provided under subdivision (c)(2) at the
discretion of the court, a discretion which
must be exercised in accordance with Britt v.
sorth Carolina, --- U.S. ----, 30 L.Ed.2d 400, 405

(1971):

cefendant who claims the right to a
transcript does not, under our cases,
the burden of proving inadequate
alternatives as may be suggested

le State or conjured up by a ccurt in

1ght. In this case, however,

i1oner has conceded that he had

able an informal alternative which

ars to be substantially equivalent
transcript. Accordingly, we cannot

ccaciuce that the court bpelow was in

error in rejecting his claim.
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Rule 6. The Grand Jury, k

(b) OBJECTIONS TO GRAND JURY AND TO GRAND JURORS.

(1) Challenges. The attorney for the governmentr

or a defendant who has been held to answer in the

district court may challenge the array of

jurors on the ground that the grand jury was not
selected, drawn or summoned in accordance with law,
and may challenge an individual juror on the ground
that the juror is not legally qualified, Challenges
shall be made before the administration of the ocath

to the jurors and shall be tried by the court.

(2) Motion to Dismiss. A motion to dismiss tlie
indictment may be based on objections to the array

or on the lack of legal qualification of an

s individual juror, if not previously determined upon

challenge. It shall be made in the manner prescribed

in 28 U.S.C. §1867 (e) and shall be granted under the

conditions prescribed in that statute. An indictment

shall not be dismissed on the ground that one or more
members of the grand jury were not legally qualified

if it appears from the record kept pursuant to

subdivision (c) of this rule that 12 or more jurors,
after deducting the number not legally qualified,

concurred in finding the indictment,
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Rule 6. The Grand Jury

Awvisony Commirrer Nors

Subdivision (b)(2) is amended to incorporate
by express reference the provisions of the
Jury Selection and Seyvice Act of 1968.

That act provides in part:

Tho proceduren preacribed by thin section shall bo the exclusive
moana by which a person aceueed of a Federnl crime {or) tho Attornoy -
‘ General of the United States * * * may chalicngo any jury on tho o
' ground that auch jury wns not sclected in conformity with the pro-
visions of this title, [28 U.8.C. § 1867 (c))

Under rule 12 (e) the judge shall decide
the motion before trial or order it deferred
cuntil after verdict. The authority which -
the judge has to delay his ruling until
after verdict gives him an option which
can be exercised to pcevent the unnecessary
delay of a :rial in the event that a motion
attacking a grand jury is made on the eve
of the trial. In addition, rule 12 (c) ] ]
glves the judge authority to fix the time ]
at which pretrial motions must be made,
Failure to make a pretrial motion at the
appropriate time may constitute a waiver
under rule 12 (f). -

-
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Tale 7. The Indictment and the Information.

(=% NATURE AND CONTENTS.

{1) 1In gencral. The indictment or the information
>..1l be a plain, concise and definite written statement of
tne esscential facts constituting the offense charged. It
shall be signed by the attorney for the goverpment. It need
rot contain a formal commencement, a formal conclusion or any

cther matter not necessary to such statement. Allegations made

in one count may be incorporated by reference in another count.
it may be alleged in a single count that the means by which

72 defendant committed the offense are unknown or that he
committed it by onc or more specified mean:z. The indictment

r information shall state for each count the official or

g

"Ueromary citation of the statute, rule, regulation or other
zrcvision of law which the defendant is alleged therein to

nzve violated.

2) Criminal Forfeiture. When an offense charged

; T ooorisalt in 2 criminal forfeiture, the indictment or the

-“Torration shall allege the extent of the interest or property

.-t to forfeiture.

{3) Harmless Error. Error in the citation or its

“ ... snall not be ground for dismissal of the indict-
.7 information or for reversal of a conviction if the

177 -z cmission did not mislead the defendant to his
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Rule 7 (¢)

Advisory Committee Note

Subdivision (c)(2) is new. It is intended to
provide procedural implementation of the recently
enacted criminal forfeiture provision of the Organized
Crime Control Act of 1970, Title IX, §1963, and the
Comprehensive Drug Abuse Prevention and Control Act of
1970, Title II, §408 (a)(2).

The Congress viewed the provisions of the Organized
Crime Control Act of 1970 as reestablishing a limited
common law criminal forfeiture. §. Rep. No. 91-617,
91st Cong., lst Sess, 79-80 (1969). The legislative
history of the Comprehensive Drug Abuse Prevention and
Control Act of 1970 indicates a congressional purpose
to have similar procedures apply to the forfeiture of
profits or interests under that act. H. Rep. No. 91-1444

(part I), 91lst Cong., 2d Sess. 81-85 (1970).

Under the common law, in a criminal forfeiture

proceeding the defendant was apparently entitled to
notice, trial, and a special jury finding on the
factual issues surrounding the declaration of forfeiture

which followed his criminal conviction. Subdivision (e) (2)
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provides for notice. Changes in rules 31 and
32 provide for a special jury finding and for a judgment
authorizing the Attorney General to seize the interest

or property forfeited,
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- Rule 9. Warrant or Summons Upon Indictment or Information.

B (a) ISSUANCE. Upon the request of the attorney for
the government the eeurt clerk shall issue a warrant

summons for each defendant named:

(1) in the information, if it is supported by

oath; or
(2) in the indictment,
?he—ekerk=shaii-issue—a-summens-insEead-ef-a-warranE
upen-Ehe-requesE-eE-Ehe-a&terney-fer-theugevernment-er

by-direetien-of-the-eeurt: The court shall order issuance

of a warrant instead of a summons if the attorney for

the government presents a valid reason therefor. Upen

like-reqaes&—er-direeEien;-he-shall-issue-mere-ﬁhaa-ene
WarrYant-or-summens-fer-the-same-defendantr---He The clerk
shall deliver the warrant or summons to the marshal or
Other person authorized by law to execute or serve it.

More than one warrant or summons may be issued on the

same information and indictment or for the same defendant.

If a4 defendant fails to appear in response to the summons,

a warrant shall issue.

R S N e T S L4
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ilule 9 2

(by Torar.

(1) Warrimt. The form of the warrant shall
be as provided in rale 4 (h)(1) exeept that it
shall be signed by the clerk, it shall deseribe
; the offense charged in the indictment or informa-
tion and it shall command that the defendant
be arrested and brought before the court or,
if the information or indictment charges a minor
offense, before a Uniled States magistrate. The
amount, of bail may be fixed by the court and
endorsed on the warrant.

(2) Summons. The summons shall be in the
same form as the warrant except that it shall
summon the defendant to appear before the
court or, if ihe tnformation or indictment charges
a minor offense, before a United States magistrate
at a stated time an 1 place.

(c) IEXECUTION ¢R SERVICE; AND J{ETURN.

(1) Execution or Service. The warrant shall
be executed or the summons served as provided
) in rule 4 (¢)(1), (2) and (3). A summons to a
1 corporation shall be served by delivering a
copy to an officer or to a managing or general
agent or to any other agent authorized by
appointment or by law to receive service of
process and, if the agent is one authorized by
statute to receive service and the statute so
requires, by also mailing a copy to the COTpOTril-
tion’s last known address within the district or
at 1ts principal place of business elsewhere in
the United States. The officer executing the
warrant shall bring the arrested person promptly
before the court or fer-the-purpose-of admission-
to-bai before a eemmissioner United States
magistrate.

(2) Return. The officer executing a warrant
shall make return thercof to the court or United
Slales magistrate. At the request of the attorney
for the government any unexecuted warrant
snall he returned and cancelled. On or before
the return day the person to whom a summons
was delivered for service shall make return
thercof. At the request of the attorney for the
government made at any time while the indict-
ment or information is pending, a warrant
returned unexecuted and not cancelled or a
summmons returned unserved or a duplicate
thereof may be delivered by the clerk to the
marshal or other authorized person for execution
or service.

..... S A L L o e U Rt
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(d) REMAND TO UNITED STATES MAGISTRATE FOR TRIAL

OF MINOR OFFENSE. 1If the information or indictment

charges a minor offense and the return is to a judge of

the district court, the case may be remanded to a

United States magistrate for further proceedings in

accordance with the Rules of Procedure for the Trial of

Minor Offenses Before United States Magistrates.
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Rule 9.
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Warrant or Summons Upon Indictment or Information.

Advisory Committee Note

Rule 9 is revised to give high priority to the
issuance of a summons unless a 'valid reason'" is given
for the issuance of an arrest warrant, See a comparable
provision in rule 4., Rule 9 is also revised to clarify
the function of the United States magistrate.

Under the rule, a summons will issue by the clerk
unless the attorney for the government presents a valid
reason for the issuance of an arrest warrant. Under the
old rule, it has been argued that the court must issue
an arrest warrant if one is desired by the attorney for
the govermment. See authorities listed in Frankel,
Bench Warrants Upon the Prosecutor's Demand: A View
From the Bench, 71 Colum. L. Rev. 403, 410 n.25 (1971).
For an expression of the view that this is undesirable
policy, see Frankel, supra, pp. 410-415,

A summons may issue if there is an information
supported by oath. The indictment itself is sufficient
to establish the existence of probable cause. See C.
Wright, Federal Practice and Procedure: Criminal §151
(1969); 8 J. Moore, Federal Practice §9.02 [2] at

p. 9-4 (2d ed. Cipes 1969); Giordenello v. United States

3

357 U.S. 480 (1958). This is not necessarily true in
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the case of an information. See C. Wright, supra, §151;
8 J. Moore, supra, $9.02.

If the government requests a warrant rather than a
summons, good practice would obviously require the -judge
to satisfy himself that there is probable cause. This
may appear from the information or from an affidavit
filed with the information. Also a defendant can, at a
proper time, challenge an information issued without
probable cause.

Subdivision (b) is amended to make clear that the
person arrested shall be brought before a United States
magistrate if the information or indictment charges a
"minor offense" triable by the United States magistrate.

Subdivision (c) is amended to reflect the office of
United States magistrate.

Subdivision (d) is new. It provides for a remand
to the United States magistrate of cases in which the
person is charged with a "minor offense." The magistrate
can then proceed in accordance with rule 5 to try the
case if the right to trial before a judge of the district

court is waived.
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Rule 11. Pleas
(a) ArTErNATIVES. A defendant may plead
not guilty, guilty, or with the eensent of the
eourt; nolo contendere. The eourt may refuse 4o
eeeept & ples of guilty; and shall ot aeeept sueh
ptea er & pler of nolo eontendere without Hrsb
- addressing the defendant persenally and detes-
N mining that the plea is made voluntarily with
' understanding of the nature of the charge and

the comsequences of the plea- If a defendant
refuses to plead er if the eourt refuses o aeeeph

& plea of guilty or if a defendant corporation
fails to appear, the court shall enter a plea of
not guilty. The eeurt shell not enter o judement
tpon & plen of guilby unless i is satishied that
there 9w faebund basis for the plea-

(0) Noro Conrrnprre. A defendant may plead
nolo contendere only with the consent of the court,
Such a plea shall be accepted by the court only
after due consideration of the views of the parlies
and the interest of the public in the effective admin-
1stralion of justice.

(¢) Apvice To DErENpANT. The court shall
not accept a plea of guilty or nolo contendere with-
out first, by addressing the defendant personally
. open court, informing him of and determining
that he understands the following:

(1) the nature of the charge to which the plea 1s
offered;

(2) the mandatory minimum punishment, 1f
any, and the mazimum possible punishment pro-
nided by the statule defining the offense to which the
plea s offered;
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(3) that the defendant has the right to plead not
guilty, or to persist in that plea if it has already
been made; and

(4) that if ke pleads guillty or nolo contendere
there will not be a further trial of any kind, so that
by pleading guilty or nolo contendere

he waives the right to a trial by

Jury or otherwise and the right to be confronted with
the witnesses against him.

(d) INSURING THAT THE PLEA Is VOLUNTARY.,
The court shall not accept a plea of guilty or nolo
conlendere without first, by addressing the de-
fendant personally in open court, determining
that the plea 1s voluntary and not the result of force
or threals or of promises apart from a plea agree-
ment. The court shall also inquire as to whether
the defendant’s willingness to plead guilty or nolo
contendere resulls from prior discussions b tween
the attorney for the government and the defendant
or his atlorney.

(¢) PLEA AGREEMENT PROCEDURE.

(1) In General. The attorney for the govern-
ment and the attorney for the defendant may engage
i discussions with a view toward reaching an
agreement that, upon the entering of a plea of
gutlly or nolo contendere to a charged offense or to a
lesser or related offense, the atlorney for the govern-
ment will move for dismissal of other charges, or
will recommend or not oppose the mposition of a
particular sentence, or will do both. The court shall
not participate in any such discussions.

(8) Notice of Such Agreement. If a plea agree-
ment has been reached by the parties which con-
templates entry of a plea of guilly

or nolo contendere 4n the expecta-
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rule 11

lion that a specific sentence will be imposed or
that other charges before the court will be dis-
missed, the court shall require the disclosure of the
agreement tn open court at the time the plea s
offered. Thereupon the court may accept or reject
the agreement, or may defer ils decision as lo
acceptance or rejection until receipt of a presen-
lence report.

(8) Acceptance of Plea. If the court accepls the
plea agreement, the court shall inform the defendant
that it will embody in the judgment and sentence
the disposition provided for in the plea agreement
or another disposition more favorable to the de-
Jendant than that provided for in the plea agreement.

(4) Rejection of Plea. If the court rejects the
plea agreement, the court shall inform the parties
of this fact, advise the defendant personally in open
court that the court 1s not bound by the plea agree-
ment, afford the defendant the opportunity to then
withdraw his plea, and advise the defendant that if
he persists in his guilty plea or plea of
nolo contendere the disposition of the

case may be less favorable to the defendant than
that contemplated by the plea agreement.

(6) Time of Plea Agreement Procedure. Except
for good cause shown, notification to the court of the
existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as
may be fized by the court.

(6) Inadmissibility of Plea Discussions,
Evidence of a plea of guilty, later with-
drawn, or a plea of nolo contendere, or of
an offer to plead guilty or nolo contendere
to_the crime charged or any other crime,
or of statements made in connection with
any of the foregoing pleas or offers, is
not admissible in any civil or criminal

proceeding agajinst the person who made
- %
the plea or offer.
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(/) DETERMINING Accuracy oF PLEa. Not-
withstunding the acceptance of a plea of guilty, the
court should not enter a judgment upon such plea
without! making such inquiry as shall satisfy it that
there is a factual basis for the plea.

(9) BEcORD oF PROCEEDINGS. A verbatim record
of the proccedings at which the defendant enters a
plea shall be made and, if there is a plea of guilty
or nolo contendere, the record shall include, without
limitation, the court's advice to the defendant, the
wnquiry tnto the voluniariness of the plea including
any plea agreement, and the inquiry into the ac-
curacy of a guilty plea.
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Rule 11, Pleas.

Advisory Committee Note

The amendments to rule 11 are -designed to

achicve two principal objectives:
- (1) Subdivision (c) prescribes the advice which the court

must give to insure that the defendant who pleads guilty has
x made an informed plea,
(2) Subdivision (¢) provides n plea agreement procedure
: designed to give recognition to the propricty of plen discus-
' : sions between counsel; to bring the existence of a plea agree-

ment out into the open in court; and to provide methods for
5 court acceptance or rejection of o plea agreement.
. Other less basic changes ure also made. The changes
are discussed in the order in which they appear in the
rule.

Subdivision (b) retains the requirement that the defendant
obtain the consent of the court in order to plead nolo con-
tendere. It adds that the court shall, in deciding whether to
accept the plea, consider the views of the prosecution and of




the defense and nlso the lavgzer public interest in the ndinin .- | %
tintion of crimina! justice. i §

Although the plea of nolo eontendere has long existed in
the federal cowrts, TTudson v. Uniled States, 272 U.S. 451
(1926), the desirnbility of the plea has been n subject of
disngreement. Comprero Tame-Reticker, Nolo Contendere
in North Caroling, 34 N.C. L. Rev. 280, 290-201 (1956), E
with Note, The Nature and Censequences of the Plea of Nolo - §

Contendere, 33 Neb. 1. "lev. 428, 434 (1954), fuvoring the
plea. Tho American Bar Associntion Project on Standards for
Criminal Justice takes the position that “the case for the !
nolo plen is not strong enough to justify a minimum standurd
supporting its use,” but heeause “use of the plea contriliutes
in some degree to the avoidinee of unnceessary trials” it
does not proseribe use of the plen. ABA, Stundards Relating
to Plens of Guilty §1.1(n) Commentary at 16 (Approved
Draf1,1968).
A plea of nolo contendere is, for purposes of punistiment,
the snme as the plea of guilty. See discussion of the history
of thenolopleain North Carolinav. Alford, 400 U.S. 25, 35-36
n.8§ (1970). Note, The Nature and Consequences
of the Plea of Nolo Centendere, 33 Neb. I.. Rev. 428, 430
(1954). A judgment upon the plea is a conviction and muy
be used to apply multiple offender statutes. Lenvin and ]
Meycers, Nolo Contendere: Its Nature and Implications, 1
51 Yale L.J. 1255, 1265 (1942). Unlike a plea of guilty,
however, it cannot be used ngninst o defendant as an ad-
mission in a subsequent criminal or civil casc. 4 Wigmore ¢
§1066(4), at 58 (3d ed. 194Q Supp.1970); Rules of
Evidence for United States Courts and
) Magistrates, 803(22)(Nov.1971). See Lenvin and
, Meyers, Nolo Contendere: Its Nature and Implications, 51
: Yaole L.J. 1255 (1942); ABA Stardards Relating to Pleas
of Guilty §§1.1 (a) and (b), Commentary at 15-18 (Ap-
proved Draft,196S).
The factors considered relevant by particular courts in
determining whether to permit the pica of nolo contendere
vary. Compare United Stales v. Bagliore, 182 . Supp. 714,
716 (I5.D.N.Y. 1960), where tho view is taken that the
plea should be rcjected unless a compelling reason for

i
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aceeptanco is established, with United States v. Jones, 119
I', Supp. 288, 290 (S.DD. Cul. 1054), where the view is taken
that the plea should be accepted in the absence of o com-
polling reason to the contrary.
A defendant who desives to plead nolo contendere will
commonly want to avoid pleading guilty because the plen
of guilty can be introduced ns an admission in subsequent
. civil litigation. The prosecution may oppose the plea of
nolo contendere because it wants a definite resolution of
the defendant’s guilt or innocence either for correctional
purposes or for reasons of subsequent litigation. ABA
Standards Reluting to Pleas of Guilty § 1.1(b) Commentary
at 16-18 (Approved Draft,1968). Under subhdivision (b)
of. the new rule the balancing of the interests is
left to the trinl judge, who is mandated to take into
account the larger public interest in the effective adminis-
tration of justice.
Subdivision (¢) preseribes the advice which the court must
give to the defendant as a prerequisite to the aceeptance of
a plea of guilty. The former rule required that the -
court determine that the plea was made with
"understanding of the nature of the charge
and the conscquences of the plea." The
amendment idcentifies more specifically what
must be explained to the defendant and also

codifics, in the rule, the requircments of Boykin v. Alabama,
- 395 U.S. 238 (1969), which held that a defendant must be

apprised of the fact that he relinquishes certain constitu-

tional rights by pleading guilty.

S ubdivision (c) retains the requirement that the

court address the defendant personally. Sce MeCarthy v.

United States, 394 U.S. 459, 466 (1969). There is also

an amendment {o rule 43 to make clear that a defendant must

be in court at the time of the plea.

Subdivision (c)(1) retains the current requirement that the
court determine that the defendant understands the nature
of the charge. This is a common requirement. Sce ABA,
Standards Relating to Pleas of Guilty §1.4(a) (Approved
Draft,1968); Illinois Supremne Court Rulo 402(a)(1) (1970).
The method by which the defendant’s understanding of the
nature of the charge is determined may vary from case to




rule 11 acn

; case, depending on the complexity of the circumstances and
tho partienlar defendant. In some cases, a judge may do this
by reading the indictinent and by explaining the elements of
the offense to the defendants, Thompson, The Judge’s Re-
sponsibility on a Plen of Guilty, 62 W. Va. L. Rev. 213, 220
(1960) ; Resolution of Judges of U.S. District Court for D.C.,
June 24, 1959, ‘

Fomer rule 11 requirdd the court to inform the defendant
of the “consequences of the plen”” Subdivision
(c) (2) changes this and requires instead that the court inform
the defendant of and determine that he understands “the
mandatory minimum punishment, if any, and the maximum
possible punishment provided by the ‘statute defining the
offense to which the plea is offered.” The objectivo is to insure
that a defendant knows what minimum sentence the judge
must impose and what maximum sentence the judge may
impose. This information is usually readily ascertainable
from the face of the statute defining the crime, and thus it
is feasible for the judge to know specifically what to tell the
defendant. Giving this advice tells a defendant the shortest

mandaory sentence and also the longest possible sentence for
the offense to which he is pleading guilty,

It has been suggested that it is desirable to inform a
defendant of additional consequences which might follow
from his plea of guilty. Durant v. United Stales, 410 I, 2d 689
(1st Cir. 1969), held that a defendant must be informed of
his ineligibility for parole. Trujillo v. United States, 377 ¥, 2d
266 (5th Cir. 1967), cert. denicd 389 U.S. 899 (1967), held
that advice about eligibility for parole is not required. It
has been suggested that s defendant be advised that a jury
might find him guilty only of a lesser included offense. C.
Wright, Iederal Practice and Procedure: Criminal § 173 at
374 (1969). Sce contra Dorrough v. United States, 385 . 2d
887 (5t1 Cir. 1967). The ABA Standards Relating to Tleas of
Guilty § 1.4(c)(iii) (Approved Draflt,1968) recommend that
the defendunt be informed that he may be subject to addi-
tional punishiment if the offense charged is one for which a
different or additional punishment is authorized by reason
of tho defendent’s previous conviction.

Under the rulethe judge is not required to
inform a defendant about these-matters, though a judgo is
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free to do so if he feels a consequence of a plen of guilty in o
particular ease is likely to be of renl significnnce (o the
defendant. Currently, certain consequences of o plen of
guilty, such ns parole cligibility, may be so compliented
that it is not feasible to expect n Judge to clearly advise the
defendant. For exumple, the judge may impose n sentence
under 18 U.S.C. § 4202 making the defendant, eligible for
parole when he has served one third of the judicinily -
posed maximum; or, under 18 U.S.C. 3 4208(n) (1), making
parele cligibility after a specified period of time less than
one third of the maximum; or, under 18 U.S.C, § 4208(n) (2),
leaving cligibility to the discretion of the parole board. At
the time the judge is required to advise the defendant of
the consequences of his plea, the judge will usually not have
seen the presentence report and thus will have no basis for
giving a defendant any very realistic advice as to when he
might bo eligible for parole. Similar complications exist with
regard to other, particularly collateral, consequences of o
plea of guilty in a given case.

Subdivisions (¢) (3) and (4) specify the constitutional
rights that the defendant waives by n plea of guilty or nolo
contendere. These subidivisions are designed to satisfy the
requirements of understanding waiver set forth in DBoykin v.
Alabama, 395 U.S, 238 (1969). Subdivision (c}(3) is intended
to “equire that the judge inform the defendant, and determine
that he understands (hat he waives his fifth amendment
rights. The ruletnkes the position that the defendant’s
right not to incriminate himself is best explained in terms of
his right to plead not guilty and to persist in that plea if it
has already been made. This is language identical to that
adopted in llinois for the same purpose. See Illinois Supreme
Court Rule 402(a)(3) (1970).

Subdivision (¢)(4) is intended lo require that o defendant
be advised of his right (o have his guilt proved beyond a
reasonable doubt and the right o confront his accusers,
Doykin v. Alabama, 395 U S. 238, 243 (1969). The rule

provides that this be explained by indicating

that the right to trial is waived, Specifying that there will
bo no future trial of any kind makes this fact clear to those
defendants who, though knowing thoy have waived trial by
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jury, are under the mistaken impression that some kind of
tria) will follow. Illinois has recently adopted similar lan-
guage. linois Supreme Court Rule 402(n)(4) (1970).

Subdivision (d) retains the requirement that the
court dotermine that a plea of guilty or nolo contendere is
voluntary before aceepting it. It adds the requirement that
the court also inquire whether the defendant’s willingness to
plead guilty or nolo contendere results from prior plea discus-
sions botween tho attorney for the government and the de-
fendant or his attorney. See Santobello
v. New York, U.S. , 92 8, Ct, 495,
498 (1971): "“The plea must, of course, be
voluntary and knowing, and if it was
induced by promises, thec essence of those
promises must in some way be made known,"
Subdivisions (d) and (e¢) afford the court
adequate basis for rejecting an improper
plea agreement induced by threats or
inappropriate promises.

The new rule specifics that the court personally

address the defendant in determining the voluntariness of
the plea.
By personally interrogating the defendant, not only will the judge
be better able to nseertain the plea'’s voluntariness, but he will also
develop a mare complete record to support his determination in o
subscquent post-conviction attack.

* * * Both of these goals are undermined in proportion to the
degree the district judge resorts Lo “assumptions’ not based upon
recorded responses to his inguirics. . ;

MecCarthy v. United Stales, 394 U.S. 459, 466, 467 (1969) ¢

Subdivision (¢) provides a plea ngreement procedure. In
doing so it gives recognition to the propriety of plen dis-
cussions and plea agrecements provided that they are dis-
closed in open court and subject to acceptance or rejection
by tho ‘rial judge.

Although relinble statistical information is limited, one
vecent estimate indicated that guilty pleas account for the
disposition of as many as 95% of all criminel cases. ABA
Standards Relating to Pleas of Guilty, pp, 1-2 (Approved Draft,
1008). A substantial number of these ure the result of plea
discussions. The President’s Commission on Law Inforce-
ment and Adininistration of Jus{ice, Task Force Report:

The Courts 9 (1967); D. Newman, Conviclion: The Deter-
mination of Guilt or Innocence Without Trial 3 (1066);
L. Weinreb, Criminal Process 437 (1969); Noto, Guilty Plea

Hen g v e




rule 1l acn

Bargaining: Compromises By Proseeutors To Seeure Guilty
Pleas, 112 U, Pu. [, Rov. 865 (1964).

There is inerensing acknowledgiment of both the inevitu-
bility and the propriety of plen ngreements. See, e.g., ABA
Standards Relating to Pleas of Guilty § 8.1 (Apnroved
Draft, 1968); Ilinwis Supreme Court Rule 402 (1970).

In Prady v. United States, 397 U.S. 742,
752-753 (1970), the court said:

Of course, that the prevalence of
guilty pleas is explainable docs not
necessarily validate those pleas or the
system which produces them. But we
cannot hold that it is unconstitutional
for the State to extend a benefit to a
defendant who in turn extends a substantial
benefit to the State and who demonstrates
by his plea that he is ready and willing
to admit his crime and to enter the
correctional system in a frame of mind
that affords hope for success in
rehabilitation over a shorter period
of time than might otherwise be necessary,

In Santobello v. New York, --- U.,S§. ---
92 S. Ct. 495, 498 (1971), the court said:
"The disposition of criminal charges by
agreement between the prosecutor and the
accused, sometimes loosely called 'plea
bargaining,' is an essential component of
the administration of justice. Properly
administered, it is to be encouraged."

Administratively, the eriminal justice system has como to
depend upon pleas of guilty and, hence, upon plea discus-
sions. See, ¢.iz., President’s Commiission on Law Enforcement
and Administration of Justice, Task Force Report: The
Courts 9 (1967); Note, Guilty Plea Bargnining: Compro-
mises By Prosccutors To Sceure Guilty Pleas, 112 U, Pa.
L. Rev. 865 (1904). But expediency is not the basis for
recognizing tho propricty of a plea ngeeement practice.
Properly implemented, u plen agreement procedure is con-
sistent with both cficctive and just administration of the

-
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criminal law, Santobello v. New York, ---
U.S. ===, 92 5. Ct. 495 (1971). This is
the conclusion »eached in the ATA Standards
Relating to Pleas of Gujlty §1.8 (Approved
Draft, 1968) and the ABA Standards Relating to
The Prosecution Function and The Defense
Function pp. 243-253 (Approved Draft,1971).
The Supreme Court of Californig recently
recopnized the propriety of plen bargaining. See People v.
West, 3 Cul. 3d 595,477 P. 24 109, 91 Cal. Rptr. 385 (1970).
A plen agreement procedure has recently been instituted
in the District of Columbia Court of General Sessions
upon the recommendation of the
United States Attorney. Sce 51 I R.DD. 109 (1971).

Where the defendant by his plea gids in insuring prompt
and certnin application of correetional measures, the proper
ends of the criminal justice ‘system are furthered because
swift and certain punishment serves the ends of both general
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deterrence and the rehabilitation of the individual defendant.
CI. Note, The Influence of the Defendant’s Plea on Judicial
Determinntion of Sentence, 66 Yale I..J. 204, 211 (1056).
Where the defendant has neknowledged his guilt and shown
a willingness to assume responsibility for his conduct, it has
been thought proper to recognize this in sentencing. See also
ALIL Model Penal Code § 7.01 (P.0.D. 1962); NPPA Guides
for Sentencing (1957). Granting a charge reduction in return
for o plea of guilty may give the sentencing judge needed
discretion, particularly where the facts of a case do not war-
rant the harsh consequences of a long mundatory sentence
or collateral consequences which are unduly severe, A plea of
guilty avoids the nccessity of a public trial and may protect
the innocent victim of a crime against the trauma of direct
and cross-examination.

Finally, a plea agreement may also contribute to the suc-
cessful prosecution of other more serious offenders. See
D. Newinan, Conviction: The Determination of Guilt or In-
nocence Without Trial, chs. 2 and 3 (1966); Note, Guilty Plea
Bargaining: Compromises By Prosecutors To Secure Guilty

Pleas, 112 U. Pu. L. Rev. 8§65, 881 (1964).

Where plea discussions ond agreements are viewed ac
proper, it is gencrally ngreed that it is preferable that the
fact of the plea ngreement be disclosed in open court and its
propriety be reviewed by the trial judge.

We have previously recognized plea bargaining s an inerpdicable fact.
Failure to recognize it tepds not to destroy it but to drive it under-
sround. We reiterate what we have said before: that when plea bargrin-
5 ing occurs it ought to be spread on the record * and publicly disclosed.
s United States v, Williawms, 407 F. 2d 940 (4th Cir. 1969). * * * In the
future we thank that the district judges should not only mako the
general inguiry under Rule 11 as to whether the plea of guilty has been
cacreed or induced by promices, but should specifieally inquire of coun- ‘
sel whether plen bargaining has occurred. Logically the general inquiry
should clicit information about plea bargaining, but it seldom has in
the past.

* The Bench Book prepared by the Federal Judicial Center for use ‘
by United States District Judges now suggests that the defendant be v
asked by the court “if he believes there is any understanding or if any
predictions have been made to him concerpring the sentence he will
receive.”” Bench Book for United States Distriet Judges, Federal
Judicial Center (1969) at 1.05.3.

1 ] .
Raincs v, Uniled Staies, 423 F. 2d 526 530 (4th Cir. 1970)

T




EERY

rulce 11 acn ' 10

} In the past, plea discussions and agreements have ocenrred
! in an mformal and hazely invisible manner. Inker, Per-
i spectives on Plea Bargeining, in President’s Commizsion on
Law Enforce:nent and Administeation of Justice, Task Tlorce
Report: The Courts 108, 115 (1967). There has often been
a ritunl of deninl that nny proinises have been made, n rituul
in which judges, prosccutors, and defense counsel have
participated. ABA Standards Relating to Pleas of Guilty
§ 3.1, Commentary at 60-69 (Approved Draft 1968); Task
Torce Report: Tho Courts 9. Conscquently, there hus been
nlack of effcctive judiciul review of the propricty of the agree-
ments, thus inereasing the risk of real or appurent unfairness.
Sce ABA Standards Relating to Pleas of Guilty § 3.1, Com-
mentary ot 60° et seq.; Task Force Report: The Courts 9-13.

The procedure described in subdivision (e) is desizned to
prevent abuse of plea discussions and agreements by pro-
viding nppropriate end adequate safeguards.

Subdivision (e)(1) specifies that the “attorncy for the
government and the attorney for the defendant may" partic-
ipate in plen discussions. It is desirable that an attorney for
the government not enter plea discussions with a defendant
personally. If neccessary, counscl should be appointed for
purposes of plea discussions. (This is not inconsistent with
subdivision (d) which maokes it mandatory that the court
inquire of the defendant whether his plee is the result of
plea discussions between him end the attorney for the
government, which is intended to eneble the court to reject
an agreement reached by an unrepresented defendant unless
tho court is salisficd that rcceptance of the sgreement ade-
cuately protects the rights of the defendant and the interests
of justice.) This is substantiully the position of the ABA
Stendards Relnting to Pleas of Guilty § 3.1(a), Commentary
nt 65-66 (Approved Dralt,1968). Apparently, itis the practice
of most prosceuling atlorneys to enter plea dise -~ions only
with defendunt's counsel. Note, Guilty Plea Brargaining:
Compromises By Prosccutors T'o Sceure Guilty Plecs, 112 U,
Pa. L. Rev. 865, 904 (1964). Discussions without benefit of
counsel increase the likelihood that such discussions may bo
unfair. Somo courts havo indicated that plen discussions in
the nbsenco of defendant's attorney may bo constitutionally
prohibited. Seo Andersen v. North Carolina, 221 T. Supp. 930,
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O (W.IDN.CO062); Shupe v, Sigler, 230 17, Supp. 601, ‘g
oo (D. Neb., 1964). :
Subdivision (¢) (1) mnhes elewr that there are iree posiathle 4
coneessions that mny be made in n plen nereement. First, the :
eharge mnay bo reduced to a lesser or velnted offense. Second,
the nttorney for the povernment may promisc to meve for . ?E
dismissal of other charges. "I'hird, the allorney for the gov- 3
ernment may agreo Lo recommend or ot oppose the jinpoi- .
tion of a purticulur sentence. These concessions are th: ones
typically used by prosccutors and arc the alternatives pro-
posed by the ABA Standards Relating to Pleas of Guilty
§3.1, Commentary at 66 (Approved Draft,1968). Sce also
Note, Guilty Plea Bargaining: Compromises By Prosceutors
ToSceure Guilty Pleas, 112 U, I’u. L. Rev. 865, 898 (1964). The
draft recognizes all three as proper; circumstances will indi-

. cate which is appropriate in a particular case.
~ Subdivision (¢)(1) prohibits the court from purticipating

in plea discussions. This is the position of the ABA Sinndards
Relating to Pleus of Gailty § 3.3(n) (Approved Draft,16¢3).

It has been stated that it is common practice for o judze
to participate in plea discui -sions, Sce D. Newman, Conviction :
The Determinationof Guiltor Innocence Without Trial 32-52,
78-104 (1966); Note, Guilty Plea Bargaining: Compromises

= By Prosccutors To Sceure Guilty Pleas, 112 U. Pa. L. Rev. i

F’ 865, 891, 005 (1964).

: There are valid reasons for a judge to avoid involvernent
in plea discussions. It might lead the defendant to believe 2
that he would not receive a fair trial, were there a trial
before the same judge. The visk of not going along with the
disposition apparently desired by the judge might induco the
defendant to plead guilty, even if innocent. Such involvement
makes it diflicult for n judze to objectively assess the volun-
tariness of the plea, Sec ABA Standards Relating to Pleas of
Guilty §3.3(n), Commentary at 72-74 (Approved Draft,
1968); Note, Guilty Plca Bargaining: Compromises By Pros-

* ecutors To Secure Guilty Plens, 112 U, Pa. I.. Rev. §G5,
891-892 (1964); Comment, Official Inducements to Plead
Guilty: Sugzested Morals for n Marketplice, 32 U. Chi. L. b
Rev. 167, 150-183 (1964); Informul Opinion No. 779 ABA :
Professional Lthics Commitlee (A judge should not bo a .
party ‘o advance arrangements for tho determination of
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sentenco, whether us a result of n guilty plea or o finding of
guilt bused on prool.”y, 51 A.B.AJ. 444 (1965). As has been
recently pointed out:,

The uncqual positions of (he judge and the necused, one with the
power to commit to priron and the other deeply eoncerned to avoid
prison, at onee raise o question of fundainental firness, When a judpe
becomes a participant in plea bargaining he brings Lo bear the full
foree and majesty of his offico. 1lis awesomo power to impose a sul)-
stantially longer or even mnxiinum senlence in excess of that proposed
is present whether referred to or not. A defendant needs no reminder
that if he rejects the proposal, stands upon his right to trial and is
convicted, he faces n significantly longer sentence.

United States ez rel. Elksnis v. Gilligan, 256 F, Supp. 244, 254
(S.D.N.Y 1966)

On the other hand, one commentator has taken the posi-
tion that the judge may be involved in discussions cither
after the agreeinent is reached or to help elicit facts and an
agreement.  Enker, Perspectives on Pleg Bargaining, in
President’s Commission on Law Enforcement and Adiminis-

tration of Justice, Task Force Report: The Courts 108, 117~118

(1967). .
The amendment makes clear that the
Judge should not participate in plea
discussions lecading to a plea agrecment.
It is contlemplated that the Judge may
participate in such discussions as may
occur when the plea agreement is dis-

closed in open court. This is the position

of the recently adopted llinois Supreme Court Rule 402
(d)(1) (1970). As to what may constitute “participation,”
contrast, People v. Laregood, 12 Mich, App. 256, 268-209,
162 N.W. 2d 802, 809-810 (1968), with Kruse v. State, 47
Wis. 2d 460, 177 N.W. 2d 322 (1970).

Subdivision (e)(2) provides that the judge shall require
the disclosure of any plea agreement in open court. In People
v. West, 3Cal. 3d 595, 477 P. 2d 409, 91 Cal. Rptr.385 (1970),
the court said

[TIhe basis of (he bargain should be disclosed to the court aud incor-
porafed in the record. ¢ » »

Without liomting (hat court (o thoee we set forth, we note four possible
methods of incorpuintion: (1) the bargain could be stated orally and
recorded by the court reporler, whose notes then must be preserved
or transcribed; (2) the hargain could be set forth by the clerk in the
minutes of the court; (3) the parties conld file a written stipulation
stating the terms of the biargain; (4) finally, counsel or the court
fteell mny find it usclul to prepare and utilize forms for the recordation
of plea bargains. .

477 P. 2d at 417, 418

[\
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The Distiict of Columbin Court of General Sevoions is
using u “Sentence-Recommendation Agreement” form.
Upon notice of the plea agreement, the court s given the
option to accepl or rejeet thie ngreement or deler its decision -
until receipt of the presentence report. o
The judge may, and often should,
defer his decision until he

R

examines the presentence report. “This is made possible by b
rule 32 which allows o judee, with the defendant’s

consent, toinspect a presentence report (o determine whether
a plen ngreement should be aceepied. For a discussion of the
use of canditional plen nceeptance, see ABA Standards Re-
Jating to Pleas of Guilty § 3.3(L), Commentary at 74-76,
and Supplanent, Proposed Revisions §3.3(b) at 2-3 (Ap-
moved Dralt,1968); Ilinois Supreme Court Rule 402(d) (2)
(1970). . '

The plea agreement procedure does not attempt
to define criteria for the acceptence or rejection of a plea
agreement. Such a decision is left to the discretion of the
individual trinl judge.

Subdivision (e)(3) mukes it mandatory, “if the court
decides (o accept the plea ngreement, that it inform the
defendunt that it will embady in the judgment and sentence
the disposition provided in the plea agreement, or one more
favorable to (he defendant. This serves the purposc of in-
forming the defendant immediately that the agreement will -
be naplemented.

Subdivision (¢)(4) requires the court, if it rejects the ples
agreement, to form the defendent of this fact and to
advise the defendant personally, in open court, that the
court is not bound by the plen agreement, The defendant
must be wfforded an opportunity to withdraw his plea and
must be advisced that if he persists in his
guilty pleca or plea of nolo contendere, the

disposition of the ease may be less favorable to him than
that contemplated by the plea ngreement. That the defend-
ant should have the opportunity to withdraw his plea if
the court rejects the plea azreement is the position taken in
ABA Standards Relating o Pleas of Guilty, Supplement,
Proposed Revisions § 2.1(n) (i1) (5) (Approved Draft,1968).
Such & rule s been ndopted in* Iinois. llinois Supremo
Court Rule 402(d)(2) (1970). :




o

rule 11 acp

If the court, rejeets the plew veceenient and affords (he
defendunt the Opportunity to withdpw the plea, the courl,
Is not precluded from neeepting muilty plea from the snme
defendant nt o tufor fime, when such plen conforms 1o the
Yequirements of rule 11,

Subdivision (€)(5) nmnkes it mandntory tha, exeept for
food cause shown, the court b notified of (e existence of
& plen agreement gy, the arrnignment o at another (ime
prior to trinl fixed by the court,. Having a plea eutered at
this stage provides g reasonable fime for 1) defendant o
consult with counsel M for counsel (o complete any plea
discussions wi() the attorney for (lio government, ABA
Standards Relating to Pleng of Guilty § 1.3 (Approved Drufy,
1968). The objective of the provision s (o muke clear that
the court has nuthority {o require a plen ngreement to Le
disclosed sufficiently in advance of (rial sg s not {o interfere .

“with the eflicieny, scheduling of crimingl cases.

and Magistrates (Nov. 1971). see Advisory
Committee Note thercto, See-also the ABA
Standards Relating to Pleas of Guilty ¢2.2
(Approved Draft,1968); I1llinois Supreme
Court Rule 402 (D) (1970),

Subdivision () retains thie reguirement, of old rule 1
thet the cour should not enger Judgment, Upen n pley of
guilty without making sueh an inquiry as wij sitisfly it
that there is g fuctunl basiy for the plea. The draft does not
Specify that any parcicular type of inquiry
be made. Sce Santobellg V. New York, --.
U.S. --- 92 S. Ct., 495, 498 (1971):
"Rule 11, Ped. Rule Crim. Proc. governing
pleas in federal COUrts, now makes clear
that the Sencencing Judge muse develop, e
on the record, the factual basig for the E
plea, as, for Cxample, by having the accused /
describe the conduct that gave rise to the
charge An inquiry might be made of the
defendant, of the attorneys -

BN
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for the povermnent and the defense, of the presentence T3
tepart when one is nvailable, or by whatever menns o
npprepinte inoa specific ense, This i the posttion of the ABA
Stindurds Reluting (o Pleas of Guilty § 1.6 (Approved
Draft, 1968). With regaed 1o 1 determination that there is a
factunl busis for a plen of guilty 1o 0 “Jesser or related of-
fense) ~ compare ABA Stundards
Reluting (o Pleas of Guilry § 3.1(b)(i1), Commentary at
6768 (Approved Draft, 1968), with ALI, Model Penal
Code § 1.07(5) (P.0.D. 1962). The rule:loecs not speak
diveetly to the jssue of whether a judge may accept a plea of
guilty where there is o factual basis fo.  he plea but the
- defendunt asserts his innocence. North C. rolina v, Alford,
400 U.S. 25 (1970). The * procedure n
such case would seein to be to dewl with this as o plen of nalo
contendere, the acceptance of which would depend upon the
judige’s decision as to whether acceptance of the plea is
consistent with “the interest of the public in the efiersive ‘
administration of justice’” [new rule 11(b) J. The defendant wno |
asserts his innozence winle pleading puilty or nolo cantondere
15 ofton difficult ta deal with in o corcectonal ity nnd ]
it may therefore be preferuble to resolve (he 1 e of guit
or innocence at the trial stuge ruther than leaving that 1ssue
unresolved, thus conmplicenting subsequent correction:] deci-
sions. "The rule is intended to muke clear that n judge muy
reject o plea of nolo contendere and require the defendant
cither to plexd not guilty or to plead guilty under cirenn-
stances ia which the judge is-able to determine that the
- defendantis in fact guilty of the crime (o w hicl he 1s picading
guilty,
Subdivision (g) requires that o verbatim record be ket
of the procecdings. If theie is a plen of gulty or nolo can-
tendere, the record miust iclade without lmitntion, the
court’s" ndvice (o the defenaunt, the inquiry into (i vol-
untuiiness of the plea and the plea agrecioent, nna the ]
Inquity info the accurncy of the plea. Such a record 15
impartant in the evint of o postconviction attack ABA
, Standards Relating to Pions of Guilty § 1.7 (Approved
Draft 1008). A siilar sequuoment was nuapted n Ihiuols
Ihois Supicine Count Itule 402{c) (1970).

I
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Rule 12, Pleadings and Motions Before Trial;
Dcfenses and Objections

() Priavings axp Morions, Pleadings in
cominal proceedings shall he the indictment
and the mfornuation, and the pleas of not
gity, guity and nolo contendere. All other
pleas, and demurrers sand motions to quash
are abohshed, and defenses and  objections
ramsed before triad which heretofore could have
been raised by one or more of them shall be
ruised only by inotion to dismiss or to grant
appropriate relief, as provided i these rules.

Wy P Mowron Rasrie Dorsnsts anvp
G4} CHONS:

viy  hedenses nad EHageettons Whieh ‘\'l-ﬁy
oo Nortieeds

vop Drereran Motions. Any  defense, “op
obgection, or request which is capable of deter-
vonation wothoat the toal of the general issue
P be rased before triad by motion.
Motions may be written or oral
at the discretion of the judge. 74028
Sheresees el Objeetions Whieh Mt Be
e The following must be raised prior to
tricl:

(1) Defenses and objections based on defects
i the mstitution of the prosecution; or

(2) Lrefenses and objections based on defects in
the mdictment or information (other than that
it fails to show jurisdiction in the court or to
churge an offense muny be pained only by
trreriient before fink Fhe moton shall melude
ta the deferdant: Iatlupe to present any sueh
defvnse oF objeeron w herein provided  eon-
sty f o wvrbver Hierenfs but the eourt for
err-e e bty shdr seliel from the sesdvens
frede of  prrishetion op Hie fndure of  the
trelfeirretrk o shfobtrtion o eherse an offense
wiccde otyections shedl be notieed by the court
at any tune during the pendeney of the

proceeding. s or

3, Moltons o suppress ceddenge; or

\

b Reqcsts for discovery wnder rule 16 or

0y Liequests for o severunce of charges or
di erddiinds under rile 1.

et Aethe of :\'r;ﬁ-;vﬁ‘;’ oo Fhe mroton
st b prnede betoe Hhe pien ettereds bk
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retnonthle thae Hrererfier:

(¢) Morioy Dare. Unless otherwise provided
by local rule, the court may, ab the time of the
arrargument or as soon thereafter as praclicable,
set a time for the making of pretrial
motions_or requests and, if required,
a later date for hearing.

(d) Norice By THE GOVERNMENT OF TUE
Ivrestioy o Uske Evibewnce.
(1) At the Discretion of the Government. At
the arraignment or as soon thercafter as 1s
practicable, the government may give nolice to
the defendant of its intention to use specified
evidence at trial in order to afford the defendant
an opportunity to raise objections to such evidence
preor Lo trial under subdivision (b)(3) of this rule.
(2) At the Request of the Defendant. Al the
arratgnment or as soon thereafler as is practicable
the defendant way, in order to afford an oppor-
tumily 10 move to suppress evidence
under subdivision (b)(3) of this rule, request

notice of the government's intention
to use (in its evidence in chief

at trial) any evidence which the
defendant may be entitled to
discover under rule 16 subject to
any relevant limitations prescribed
in rule 16,

{4} He&"P}ﬂg en Metion:

(e) Rurina ox Morron. A motion made
before trial snising defenses or objeetions shall
be determined bLefore trial unless the court
orders that it be deferred for determination
at the trial of the general issue or until after
verdicl. —%&Weﬁ&re&ﬂnﬂ%be&&edby&
ey H oo jury id 19 required under the
Constituton or ah seb of Gonpress- Al other
petiey of faed vhed be determined by the
eonrt with ap without o juey or en affidavits
we Ht saeh other manner as the ecourt mny
dpeet= Where factual issues are involved in
delermining a mohon, the courl shall state ils
essendial findings on the record. :

(J) IrFECT OF FairLvrE 10 RalSE DEFENSES
or Owecrions. Failure by a party to
raisc defenses or objeclions or {o make requests
which must be made prior lo trial, at the time
set by the court pursuant to subdivision (c),

O S
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or prior lo any cxtension thereof mude by the
court, shall constitule waiver thereof, bul the
courl for cause shown may grant relief from the
waiver,

(@) Recorns. A verbatim record shall be
made of all proceedings at the hearing, including
such findings of fact and conclusions of law as
arc made orally.

) (h) Errecr oF Drerersminvarion. H &
motion I8 determited adversely to the de-
femdant he chall be pepnritted to pletd  #f
ke had net previewdy pleaded: A ples pre-
rioutly entered ehul stand- If the court
grants a motion based on a defect in the
institution of the prosecution or in the indict-
ment or information, it may also ordor that
the defendant be held in custody or that his
bail be continued for a specified time pending
the filing of a new indictment or information.
Nothing in this rule shall be deemed to affect
the provisions of any act of Congress relating
to periods of limiiations.
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Rule 12, Pleadings and Motions Before Trial;
Defenses and Objections

Apvisory CommirTEE NoTe

Subdivision (a) remains as it was in the old rule, It
‘spenks only of defenses and objections that prior to the
rules could have been raised by a plea, demurrer, or motion
to quash” (C. Wright, Federnl Practice and Procedure:
Criminal § 191 at p. 397 (1969)), and this might beinterpreted
as limiting the scope of the rule. However, some courts have
assumed that 0ld rule 12 does apply to pretrial motions
generally, and the amendments to subsequent
subdivisions of the rule should make clear that the rule is
applicable to pretrisl motion practice generally. (See, eqg.,
rulo 12 (b)(3), (4), (5) and rule 41 (e).)
Subdivision (b) is changed to provide for some additional
motions and requests which must bo made prior to trial, Sub-
divisions (b)(1) and (2) are restatements of the o01d rule.
Subdivision (b)(3) makes clear that objections to evidence
on the ground that it was illegally obtained must be raised
prior to trial. This is the current rule with regard to evidence
obtained a8 a result of an illegal search. See rule 41 (e); C.
Wright, Federal Practice and Procedure: Criminal § 673

(1969, Supp. 1971). It is also the
practice with regard to other forms of

i

illegality such as the use of unconstitutional means to obtain
a confession. See C. Wright, Federal Practice and Procedure:
Criminal § 673 at p. 108 (1969). It seems apparent that the
same principle should apply whatever the claimed basis for the
application of the exclusionary rule of evidence may be.
This is consistent with the court's statement in Jones v.
United States, 362 U.S. 257, 264 (1960):

This provision of Rule 41 (¢), requiring the motion to suppress to be
made before trnal, is a crystallization of decisions of this Court re-
quiring that procedure, and is designed to eliminate Srom ke (rial

disputes over police conduct not immediately relevant lo the question of
guilt. (Emphasis added.)

Subdivision (b)(4) provides for a pretrial request for
discovery by either the defendant or the government to the
extent to which such discovery is authorized by rule 16.

Subdivision (b)(5) provides for a pretrial request for a
severance as authorized in rule 14.
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Subdivision (c¢) provides that a timo for the making of
motions shall be fixed at the timo of the arraignment or as
soon thereafter as practicable by court rulo or direction of a
judge. The rule leaves to tho individual judge whether the
motions may be oral or written. This and other amendments
to rule 12 sre designed to make possible and to encourage
tho making of motions pricr to trial, whenever possible, and
in a singlo hearing rather than in a series of hearings. This is
the recommendation of the American® Bar Association’s

X Committeo on Standards Relating to Discovery and Proce- —
dure Before Trial ¢1969, sco especially §§5.2 and 5.3. It [(Approved Draft)
also is thoe procedure followed in those jurisdictions which 970) ;

have used tho so-called “omnibus heatring” originated by
Judge James Carter in the Southern District of California.
Seo 4 Defender Newsletter 44 (1967); Miller, The Omnibus
Hearing—An Experiment in Ifederal Criminal Discovery,
5 San Diego 1. Rev. 293 (1968); American Bar Association,
Standards Relating to Discovery and Procedure Before
Trial, Appendices B, C, and D 969y, Thie omnibus hearing {(Approved Draft,
is also being used, on an experimoental basis, in several other 1970)

district courts. Although the Advisory Committeo is
of the view that it would be premature to write the omnibus
hearing proceduro into the rules, it is of the view that the
single pretrial hearing should be made possible and its use
encouruzed by the rules.

There is a similar trend in stato practice. Sce, e.g., State
ex rel. Goodehild v. Burke, 27 Wis. 2d 244, 133 N.W. 2d 753
(1965); State ex rel. Rasmussen v. Tahash, 272 Minn. 539,
141 NV, 2d 3 (1965).

The rule provides that the motion date be set at *‘the
arraignment or as soon thereafter as practicable.”” This is
the practice in some federal courts including those using
the omnibus hearing,. (In order to obtain the advantage of tho
omnibus hearing, counsel routincly plead not guilty at the
initial arraignment on the information or indictment and
thern may indicale a desire to change the plea to guilty
following the omnibus hearing. This practice builds a more
adequate record in guilty plea cases.) The rule further

i e s, e o sy D L I N L N B WU Ty S O
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provides that the date may boe set before the arraignment if
local rules of court so provide.

Subdivision (d) provides & mechanism for insuring that a
defendant knows of the government's intention to use
evidence to which the defendant may want to object. On some
occasions the resolution of the admissibility issue prior to
trial may be advantagcous to the government. In these
situations the attorney for the government can make ceflective
defendant’s obligation to malke his motion to suppress prior
to trial by giving defendant notice of the government's in-
tention to use certain evidence. For example, in United States
v. Desist, 384 F. 2d 889, 897 (2d Cir. 1967), the court said:

Early in tho pro-trial proccedings, tho Government commendably
informed both the court and defense counsel that an clectronie listening

device had been used in investigating the oase, and suggested a hearing
be hold as to its legality.

Sce also the “Omnibus Crime Control and Safe Streets

. Act of 1968,” 18 U.S.C. § 2518 9):

The contenis of any intercepted wire or oral communication or
evidence derived therefrom shall not be received in evidence or other-
wise disclosed in any trial, hearing, or other procceding in a Federal
or Statc court unless cach party, not less than ten days before the trial,
hearing, or procecding, has been furnished with a copy of the court
order, and accompanying application, under which the interception
was authorized or approved.

In cases in which defendant wishes to know what types of

evidence the government intends to use so that he can make
his motion to suppress prior to trial, he can request tho

. government to give notico of its intention to use
evidence which the defendant is entitled to discover under

rule 16. Although the defendant is already entitled to dis-
covery of such cvidence prior to trial under - rule
16, . rule 12 makes it possible for him to avoid the
necessity of moving to suppress evidence which the govern-
ment docs not intend to use. No sanction is provided for the
government’s failure to comply with the court’s order
because the committee believes that attornoys for the govern-
ment will in fact comply and that judges have ways of in«
suring compliance. An sutomatic exclusion of such ovidence,
particularly where the failure to give notice was not
~ 1

specified
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deliberate, scems to creato too heavy a burden upon the
exclusionary rulo of evidence, especially when defendant has

opportunity for broad discovery under rule 16.

Compare ABA Project on Standards for Cril“r;)ien/nl/

Justice, Standards Relating to Electronic Surveillanco$H068; (Approved Draft !
st p. 116; 1971)

A failure to comply with the duty of giving notice could lead to the
suppression of cvidence. Nevertheless, the standards make it explicit
that the rule is intended to be a matter of procedure which need not
under appropriate circumstances automatically dictate that evidenco
otherwisc admissible be suppressed.

Protrial notice by the prosecution of its intention to use
evidenco which may bo subject to a motion to suppress is
increasingly being encouraged in state practice. Sce, e.g.,
State ez rel. Goodehild v. Burle, 27 Wis. 2d 244, 264, 133 ’
N.W. 2d 753, 763 (1965):

In the interest of better administration of ecriminal justice we
suggest tbat wherever practicable the prosecutor should within a
reasonable time before trial notify the defense 83 to whether any '
alleged confession or admission will be offered in cvidence at the trial,
We also suggest, in cases where such notice is given by the prosccution,
that the defense, if it intends to attack the confession or admission as
fnvoluntary, notify the prosccutor of a desire by tho defense for a
special dotermination on such issite.

. Seo also State ez rel. Rasmussen v. Tahkash, 272 Minn.
L' 639, 553-556, 141 N.W. 2d 3, 13-15 (1965):

: At the time of arraignment when a defendant pleads not guilty, or as
f soon as possible therealter, the state will advise the court as to whether
its case against the defendant will include evidence obtained as the
result of a search and scizure; evidence discovered bocause of a con-
fession or statcments in the nature of a confession obtained from the
defendant; or confessions or statements in the nature of confessions.

Upon being so inforined, the court will formally advise the attorney

- for the defendant (or the defendant himself if he refuses legal counsel)
that he may, if he chooses, move the court to suppress the evidence so
sccured or the confession so obtained if his contention is that such

cvidence was secured or confession obtained in violation of defendant's
) constitutional rights, * * *

The procedure which we have outlined deals only with evidence
obtained as the result of a scarch and seizure and evidenee consisting
of or produced by confession on the part of the defendant. However,
the steps which have been suggested ns o method of dealing with
evidence of Lhis type will indicate to counsel and to the trial courts that
the pretrinl consideration of other evidentinry problems, the resolution
of which is nceded to ussure the integrity of ¢he trial when conducted,
will be most uscful and that this court encourages the usc of such
procedures wherever practical,

oA
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subdivision (e) provides that the court

shall rule on a pretrial motion before trial
unless the court orders that it be decided
upon at the trial of the general issue or after
verdict, See Advisory Committee Note, rule 6.
i This is the old rule. The reference to issues
’% which must be tried by the jury is dropped as

3 unnecessary, without any intention of changing
current law or practice, The old rule begs the
question of when a jury decision is required at
the trial, providing only that a jury is neces-
sary if “required by the Constitution or an act
of Congress."

*

E S IR ST

5 Subdivision (f) provides that a failure to raise the objec-
tions or make the requests specified in subdivision (b) con-
3 stitutes o waiver thereof, but the court is allowed to grant
= relief from the waiver if adequate cause is shown. See C.
Wright, Federal Practice and Procedure: Criminal § 192
(1969), where it is pointed out that the 0ld ruleis unclear
as to whether the waiver results only from a failure to raise
the issue prior to trial or from the failure to do so at the time
fixed by tho judge for o hearing. The amendment makes

clear that the defendant and, where
appropriate, the government have an
obligation to raise the issue at the
motion date set by the judge pursuant
to subdivision (c). B

I TR

[

Subdivision (g) requircs that o verbatim record be made
of pretrial motion proceedings and requires the judge to
make a record of his findings of fact and conclusions of law.
This is desirable if pretriul rulings are to be subject to post-
conviction review on the record. The judge may find and
rule orally from the bench, so long us a verbatim record is
taken. Thero is no necessity of a separate written memo-
randum containing the judge's findings and conclusions.

Subdivision (h) is essentinlly old rule 12 (b)(5) except
for the deletion of the provision that defendant may plead
if the motion is determined adversely to him or, if he has
alrendy entered a plea, that that plen stands. This lunguage
seems unnecessary particularly in light of the experience in
gome district courts where a pro forma plea of not guilty is
entered at the arraignment, pretrial motions are later made,
snd depending upon the outcome the defondant may then
chenge his plea to guilty or persist in his plea of not guilty.
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Rule 12.1. Notice of Alibi.

(a) NOTICE BY DEFENDANT, If a defendant intends to

rely upon the defense of alibi, he shail, within the time

provided for the filing of pretrial motions or at such

later time as the court may direct, notify the attorney

for the government in writing of such intention and file

a copy of such notice with the clerk.

(b) DISCLOSURE OF INFORMATION AND WITNESSES. Upon

receipt of notice that the defendant intends to rely

upon an alibi defense, the attorney for the government

may inform the defendant in writing of the specific time,

date, and place at which the offense is alleged to have

been committed. If the government gives such information,

the defendant shall inform the attorney for the government

in writing of the specific place at which he claims to

have been at the time of the alleged offense and the

names and addresses of the witnesses upon whom he

intends to rely to establish such alibi. The attorney

fcr the government shall then inform the defendant in

writing of the names and addresses of the witnesses upon

whom the government intends to rely to establish defendant's

presence at the scene of the alleged offense.
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Tule 12.1

{c) TIME OF GIVING INFORMATION. The court may fix

the time within which any exchange of information

referred to in subdivision (b) shall be accomplished.

{d) CONTINUING DUTY TO DISCLOSE. If prior to or

during trial, a party learns of an additional witness

whose identify, if known, should have been included in

any information furnished under subdivision (b) of this

rule, the party shall promptly notify the other party

or his attorney of the existence and identity of such

additional witness.,

(e) FAILURE TO COMPLY. Upon _the failure of either

party to comply with the mandatory requirements of this

rule, the court shall exclude the testimony of any

undisclosed witness offered by such party as to the

defendant's absence from, or presence at, the scene

of the alleged offense. This rule shall not limit the

right of the defendant to testify in his own behalf,




3/20/72

i Rule 12.1. Notice of Alibi,

Advisory Committee Note

Rule 12.1 is new. See rule 87 of the
United States District Court Rules for the
District of Columbia for a somewhat compar-
able provision,

. Tho Advisory Committee has dealt with the issue of notico
of alibi on soveral occasions over the course of the past threo
decades. In the Preliminary Draft of the Federal Rules of
Criminal Procedure, 1943, and the Sccond Preliminary

Draft, 1944, an alibi-notico rule was proposed. But the

* Advisory Committee was closely divided upon whether

there should bo a rule at all and, if there were to bo a rule,

; what the form of the rule should be. Orfield, The Preliminary

3 Draft of the Federal Rules of Criminal Procedure, 22 Texas

L. Rev. 37, 57-58 (1943). The principal disagrcement was

whether the prosecutor or the defendant should initiate the

process. The Sccond Preliminary Draft published in 1944

required the defendant to initiate the process by a motion

to require the government to state with greater particularity
the time and place it would rely on. Upon receipt of this
information, defendant was required to give his notice of
alibi. This formulation was ‘“vehemently cbjected” to by
five members of the committee (out of a total of cighteen)
and two alternative rule proposals were submitted to the

Supreme Court. Both formulations—one requiring the pros-

ecutor to initinte the process, the other requiring the de- -

fendant to initinte the process—were rejected by the Court.

Sco Epstein, Advance Notice of Alibi, 55 J, Crim. L, C. &

P.S. 29, 30 (1964), in which tho view is expressed that the

unresolved split over the rule “probably caused” the court
- to rejcct an alibi-notice rule.
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Rule 12,1 embodies an intermediate position,

The initial burden is upon the defendant to

; raise the defcnse of alibi, but he need not

_ specify the details of his alibi defense until
i the government specifies the time, place, and
date of alleged offense, Each party must, at
the appropriate time, disclose the names and
addresses of witnesses.

In 1962 the Advisory Committee drafted an alibi-notice
; rulo and included it in the Preliminary Draft of December
- 3 1962, rule 12A at pp. 5-6. This time the Advisory Committee
’ withdrew the rule without submitting it to the Standing
Comimnittee on Rules of Practice and Procedure. Wright,
Proposed Changes in Federal Civil, Criminal, and Appellate
Procedure, 35 F.R.D. 317, 326 (1964). Criticism of the
December 1962 alibi-notice rule centered on constitutional
questions and questions of general fairness to the defendant,
Sce Everett, Discovery in Criminal Cases—In Search of a
Standard, 1964 Duke 1..J. 477, 497-499, i
Doubts about the constitutionality of a noticc-of-alini
rule were to some extent resolved by Williams v. Florida,
399 U.S. 78 (1970). In that case the court sustained the
constitutionality of the Florida notice-of-alibi statute, but
left unresolved two important questions. .
(1) The court said that it was not holding that & notice-
of-alibi requirement was valid under conditions where a
defendant does not enjoy “reciprocal discovery against tho
State.” 399 U.S. at 82 n. 11. Under the revision
of rule 16 ’

‘-;‘g\\\ A

¢ tho defendant is entitled to substantially
enlarged discovery in federal cnses, and it would seem
appropriate to conclude that

the rules will comply with the “reciprocal
discovery” quulification of the Williams decision.

(2) The court said that it did not consider the question of
the “validity of the threatened sanction, had petitioner -
chosen not to comply with the notice-of-alibi rule.” 399
U.S. at 83 n.14. This issue remains unresolved. Rule

12.1(d) provides that the court “shall exclude the testi-
mony of any withess” whose name has not been disclosed
pursuant to the requirements of the rule. The defondant
may, however, testify himself. Prohibiting from testifying
& witness whose name was not disclosed is a common pro-
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300, 26

vision in stato statules. Sco Ipstein, supra, at 35. It is
generally assumed that the sanction is essential if the notice-
ef-alibi rule is to have practical significance. See Epetein,
supru, at 30.

e Supreme Court of IHinois recently upheld an linois
statute which requires a defendant to give notico of hi.
alibi witnesses although the prosecation is not required to
disclose its nlibi rebuttal witnesses, People v. Holiday, 47 111, 2d
5 N.E.2d 634(1970) . Because the defense complied
with the requirement, tho court did not have to consider the
propriety of penalizing noncompliance.

Tno requirement of notice of ulibi seems to be an in-
crensingly common requirement of state eriminal procedure.
Stato statutes and court rules are ecited in 399 U.S. at 82
n.11. See also Epstein, supra.

Subdivision (a) provides that the
defendant must give notice of his intention
to rely upon the defence of alibi. When
this is done, the government has an option
under subdivision (b). Tt may give to
the defendant specii_: information about
the time, date, and place of the offense
and thereby obtain comparable information
from the defendan: plus the defendant's
alibi witnesses. The government must then
disclose its witnesses.

If the government does nothing further
upon receiving notice of the intention of
the defendant to rely upon alibi, then the
government is not entitled to know the
identity of the defendant's alibi witnesses.

e e

ORTSRN
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Rule 12.2. Notice of Insanity.

(a) DEFENSE OF INSANITY. If a defendant intends to

rcly upon the defense of insanity at the time of the

alleged crime, he shall, within the time provided for the

filing of pretrial motions or at such later time as the

court may direct, notify the attorney for the government

in wr_ting of such intention and file a copy of such

notice with the clerk. The court may for cause shown

allow late filing of <he notice or grant additional time

to the parties to prepare for trial or make such other

order as may be appropriate. If there is a failure to

comply with the requirements of this subdivision,

insanity may not be raised as a defense.

(b) MENTAL DISEFASE OR DEFECT INCONSISTENT WITH THE

SENTAL ELEMENT REQUIRED FOR THE OFFENSE CHARGED. If a

defendant intends to introduce expert testimony relating

to a mental disease, defect, or other condition bearing

upon the issue of whether he had the mental state

required for the offense charged, he shall, within the

ime provided for the filing of pretrial motions or at

such later time as the court may direct, notify the

attorney for the government in writing of such intention

ancg file a copy of such notice with the clerk. The




rule 12,2

court may for cause shown allow late filing of the notice

or grant additional time to the parties to prepare for

trial or make such other order as may be appropriate.

(c) PSYCHIATRIC EXAMINATION. In an appropriate

case the court may, upon motion of the attorney for the

government, order the defendant to submit to a psychiatric

examination by a psychiatrist designated for this purpose

in the order of the court,.

(d) FAILURE TO COMPLY. If there is a failure to

give notice when required by subdivision (b) of this rule

or to submit to an examination when ordered under sub-

division (c) of this rule, the court shall exclude the

testimony of any expert witness offered by the defendant

on the issue of his mental state.

TP s et ke S e



Rule 12.2. Notice of Insanity,

Apvisory Ceouaerns . NoTe

Rule. 12.2 is designed to require a defendant to
givo notice prior to trinl of his intention (1) to rely upon the
defenso of insanity or (2) to introduce expert testimony of
montal disenso or defect on the theory that such mental
condition is inconsistent with the mental stute required for

the offense charged, This rule does not
deal with the issue of mental competency
to stand trial,

The objective is to give the government
timo to prepare Lo meet the issue, which will usually require
reliance upon eapert testimony. Failure to give advance no-
tice commonly results in tho necessity for a continuance in
tho middle of a trial, thus unnecessarily delaying the ad-
ministration of justice.

A requirement that the defendant give notice of his in-
tentic: to rely upon the dcfense of insanity was proposed
by the Advisory Commiltce in the Second Preliminary
Draft of Proposed Amendments (March 1964}, rule i2.1,
p- 7. The objective of the 1964 proposal was expluined in a
brief Advisory Committee Note:

Under existing procedure although insanity i3 a defense, once it
is raised the burden to prove sanity beyond a reasonable doubt rests
with the government. Davis v. Uniled States, 160 U.8. 469 (1895).
This rule requires pretrial notice to the governinent of an insanity
defense, thus permitting it to prepare to meet (he issue. Furthermore,
in Lynch v. Ouverholscr, 369 U.S. 705 (1962), the Supreme Courl held
that, at least in the face of a mandatory commitment statute, the
defendant had o right to determine whether or not o raise the issue
of insarity, The rule gives the defendant n method of raising the issue
and precludes any problem of deciding whether or not the defendant
relicd on insanity,

The Standing Committee on Rules of Practice and
Proceduro decided not to recommend the proposed Notice

of Insanity rule to the Supreme Court. Reazons were not
given,

\ >~
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Requiving advance notico of the defense of insanity is
commonly recommended us n desirnble procedure, i
Waorking Papers of the National Commission on Reforn of
Federal Criminal Laws, Val, 1, p. 254 (1970), stale in part:

It i recommended that procedural reform provide for ndvanee [~
nolice that evidence of mental disense or defect will be relied upon in L
defense. | .

Requiring ndvance notice is proposed also by the American
Law Tnstitute’s Model Pennl Code, §4.03 (.0.1). 1962).
The conmmentary in Lentative Draft No., 4 at 103-194
(1055) indicates thut, as of that time, six states required
pretrinl notice and an additionul eight stutes required that
the defense of insanity be specially pleaded.

For reccent state statutes sce N.Y. CPL

§250.10 (McKinney,1971) enacted in 1970 which provides
that no evidence by a defendant of a mental
discase negativing criminal responsibility

shall be allowed unless defendant has
served notice on the prosecutor of his
intention to rely upon such defense. Sce
also New Jersey Penal Code (Final Report
of the New Jersey Criminal Law Revision
Commission, Oct. 1971) §2c: 4-3; New

Jersey Court Rule 3:12; State v. Whitlow,
45 N.J. 3, 22 n.3 (1965), holding the

requircment of notice to be both appropriate

and not in violation of the privilege
against self~incrimination.

Subdivision (a) deals with notice of the “defense of insan-
ity." In this context the term insunity has a well-understood
meaning. See, e.g., Tydings, A Federal Verdict of Not
Guilty by Reason of Insanity and n Subsequent Cominit-
ment Procedure, 27 Md. 1. Rev, 131 (1967). Precisely Jiow
the defense of insanity is phrased does, however, differ
somewhat from circuit to circuit. See Study Draft of a New
Federal Criminal Code, § 503 Conunent at 37 (USGPO
1970). For a more extensive discussion of present law, sce
Working Papers of the National Commission on Reform of
TFederal Criminal Laws, Vol. 1, pp. 229-247 (USGPO 1970).
The National Cominission recomnends the adoption of o
single test patterned after the proposal of the American
Taw Institute's Model Penal Code. The proposed definition
provides in part:

reanson of mental discase or defect is n defense,
[Study Draft of & New Federal Criminal Code § 503 at 36-37.) -
Should the proposal of the National Commission be
adopted by the Congress, the languaze of subdivision (n)
probably ouzht to be chunged to read “defense of lack of
critninud responsibilit; by reason of mental diseuse or defeat”
rather than “defense of insanity.” :
Subdivision (b) is intended to denl with the issue of expert
testitnony bearing upon the issuo of whether the defendant
had the "nental state required for the offense charged,”
There 35 smo disngrecinentt as 1o whether it is proper to

] In uny prosceution for nn offense lack of eriminal responsibility by (‘

S N
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introduce evidence of mental disense or defect benring not
upon the defenso of insanity, but rather upon the existence
of the mental stale required by the offense charged. The
Amcrican Law Institute’s Model Penal Code takes the posi-
tion that such evidence is admissible (§ 4.02(1) (P.O.D.
1962)). Sce also People v, Gorshen, 51 Cal. 2d 716,336 P. 2d
492 (1959).

The federal cases reach conflicting conclusions. See Rhodes
v. United States, 282 F. 2d 59, 62 (4th Cir, 1960):

The proper way would have been to ask the withess to deseribe the

defendant’s mental condition and symptoms, his pathological beliefs

and motivations, if he was thus afBicted, and to explain how these

influenced or could have influenced his bechavior, particularly his

mental capacity knowingly to make the false statement charged, or
- knowingly to forge the signaturcs ¢ & »,

Comnpare Fisher v, United States, 328 U.S. 463 (1946).

Subdivision (b) does not uttempt to decide when expert
testimony is admissible on the issue of the requisite mental
state. It provides only that the defendant must give pretrial
notice when he intends to introduce such evidence, The pur-
pose is to prevent the need for a continuance when such
evidence is offered without prior notice. The problem of
unnecessary delay hns arisen in jurisdictions which do not
require prior notice of un intention to use expert testimony
on the issuc of mental state. Referring to this, the California
Special Commission on Insanity and Criminal Offenders,
First Report 30 (1962) said:

The abuses of the present system are great. Under s plea of 'not
guilty” without any notice to the people that the defense of insanity
will be relied upon, defendant has been able to raise the defense upon
the triul of the issuc as to whether he committed the offensc charged.

As an cxample of the delay occasioned
by the failure to heretofore recquire a
pretrial notice by the defendant, see
United States v. Albright, 388 F. 2d 719
(4th Cir.1968), where a jury trial was
recessced for 23 days to permit a psychiatric
examination by the prosecution when the
defendant injected a surprise defense of
lack of mental competency,
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Subdivision (¢) gives the court the
authority to order the defendant to submit
to a psychiatric examination by a psychiatrist
designated by the court. A similar provision
is found in ALI, Model Penal Code §4.05 (1)
(P.0.D. 1962). This is a common provision
of state law, the constitutionality of
which has been sustained. Authoritics are
collected in ALI, Model Penal Code, pp. 195-
196 (Teut. Draft No. 4, 1955). TFor a
recent proposal, see the New Jerscy Penal
Code §2c: 4-5 (Final Report of the New
Jerscy Criminal Law Revision Commission,
Oct, 1971) authorizing appointment of
"at lcast onc qualificd psychiatrist to
examine an! report upon the mental condition
of the defendant." Any issue of self-
incrimination which might arise can be
dealt with by the court as, for example,
by a bifurcated trial which deals separately
with the issues of guilt and of mental
responsibility,

Subdivision (d) provides for the exclusion
of expert testimony in behalf of a defendant
who has f.illcu (o give notice under sub-
divisica (b) or who refuses to be examined
by a court-appcinted psychiatrist under
subdivision (c¢). Sec State v. Whitlow,

&5 N.J. 3, 23 (19065), which indicates that
it 1s proper to liwit or exclude testimony
by a defense psychiatrist whenever defendant
refuses to be examined,
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Rule 15. Depositions,

(a) WHEN TAKEN. ¥ # appenrs that & prospee-
tive withess mey be unable to attend or pre-
vented from attending e trisl oF hearing; that his
testimony is material and that i is peeessany to
trdee Bis depesition in order t0 prevent a fatluse

of jugtiee; Whenever due to special circumstances

of the case it is in the interest of justice that the
lestimony of a prospective witness of a party be
taken and preserved for use at trial, the court at
wny Hinme after the filing of an indietment or
wformation may upon motion of & defepdant
such party and notice to the purtics order that
his testimony of such witness be taken hy
deposition and that any designated beoks
pepers; deeuments er tangible ebjeets; book,
paper, document, record, recording, or other ma-
tericl not privileged, be produced at the same
time and place. If a witness is committed for
failure to give bail to appear to testify at a trial
or hearing, the court on written motion of the
witness and upon notice to the parties may
direct that his deposition he taken. After the
deposition has been subscribed the court may
discharge the witness.

(b) Norice oF Takinag. The party at whose
instance a deposition is to be taken shall give
to every othep party reasonable written notice
of the time and place for taking the deposition.
The notice shall state the name and address of
each person to be examined. On motion of a
party upon whom the notice is served, the court
for cause shown may extend or shorten the time
or change the place for taking the deposition. The
officer having custody of a defendant shall be
notified of the time and place set for the examina-
tion and shall, unless the defendant waives the
right to be present, produce him ai the examination
and keep hvm in the presence of the witness during
the examination. A defendant not in custody
shall have the right to be present at the examination
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upon request subject to such terms as may be fized
by the court, but his jailure, absent good cause
shown, to appear afler notice and tender of ex-
penses in accordance with subdivision (¢) of this
rule shall constitule a waiver of that right and of
any objection to the taking and use of the deposi-
tion based upon that right.

(c) DerenpANTS CouNsBh AND PAYMENT OF
Exprenses. B o defendant is witheut eounsel
the eocurt shall adwvise him of his right and
assten  eounsel to represent him unless the
deferdant eleets to preeced without eounsel op
s able to obtain eounsek I it appenrs that a
defendant at whese instanee o depesition is
te be token eannot bear the expense thereof;
Whenever a deposition is taken at the instance
of the government, or whenever a deposition 1s
taken at the instance of a defendant who 1s
unable to bear the expense of the taking of the
deposition, the court may direct that the
expenses of travel and subsistence of the
defendant’s ettorney defendant and his atlorrey
for attendance at the examination shall be paid
by the government. In that event the marshal
shall make payment aceordingly-

(d) How TAKEN. Subject to such additional
conditions as the court shall provide, & a deposi-
tion shall be taken and filed in the manner pro-
vided in civil actions except as otherwise provided
wn these rules, provided that (1) in no event shall a
deposition be taken of a party defendant without
his consent, and (2) the scope and manner of
ezamination and cross-examination shall be such

as would be allowed in the trial itself. The govern-
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ment shall make avatlable (o the defendant or his
counsel for examinalion and use at the taking of
the deposition any statement of the witness being
depesed which 1s in the possession of the govern-
ment and lo which the defendant would be entitled
at the trial. Fhe eourt ab the request of a de-
fentnnt may direet bthat » depoesition be taken on
written interrogatories in the manner previded
i eivi: gebtons:

(e) Usk. At the trial or upon any hearing, a

.part or all of a deposition, so far as otherwise

admissible under the rules of evidence, may be
used as substantive evidence if i eppears:
Thav the witness is deadzor that the witness ig
ot of the United States; unless i appears that
the ahoenee of the witiess was preeured by the
parey offering the depesition: or that the witness
18 whable to attend or testify beentse of wickness
oF infirmity; or that the parby offering the depe~
gtton has been unable to preeure the attendanee
of the witness by subpeensa unavailable, as de-
fined in subdivision (g) of this rule, or the witness
gives testimony at the trial or hearing inconsistent
with kis deposition. Any deposition may also be
used by any party for the purpose of contra-
dicting or impeaching the testimony of the de-
ponent as a witness. If only a part of a deposition
1s offered in evidence by a party, an adverse
party may require himn to offer all of it which is
relevant to the part offered and any party may
offer other parts.

(f) OBJECTIONS T0 AbMisstBibi®¥ [JEPOSITION
Testiatony. Objections to peeeiving in evidenee
& deposition er parb thereof may be made an
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provided in eivil aetions lestimony or evidence or
parts thereof and the grounds for the objection
shall be sta.cd at the time of the taking of the
deposition.

oy b ok o

(2) UNAVATIABILITY. ‘'Unavailable' as a
witness includes situations in which the
deponent: (1) is exempted by ruling of the
Judge on the ground of privilege from
testifyiny concerning the subject matter
of his deposition; or (2) persists in
refusing to testify concerning the subject
matter of his deposition despite an order
of the judge to do so; or (3) testifies
to_a lack of memory of the subject matter
of his deposition; or (4) is unable to be
present or to testify at the hearing because
of decath or then existing physical or mental ) )
illness or infirmity; or (5) is absent o
from the hearing and the proponent of his
deposition has been unable to procure his
attendance by process or other reasonable
means. A _dcponent is not unavailable as a
witness if nis exemption, refusal, claim
of lack of memory, inability, or absence is [
due to the procurement or wrongdoing of the f
proponent of his deposition for the purpose b
of preventing the witness from attending 4
or testifying.

R At e
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(h) DEPOsITION BY AGREEMENT Nor PrE-
cLIwED. Nothing in this rule shall preclude the
taking of a deposition, orally or upon written
questions, or the use of a deposition, by agreement
of the parties with the consent of the court. P
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Rule 15. Depositions. [

Advisory Committee Note ¢

Rule 15 authorizes the taking of -
depositions by the government, Under o
former rule 15 only a defendant was
authorized to take a deposition.

Tho rovicion is similar to Title VI of the Organized Crime
Control Act of 1970. The principal difference is that Title
VI (18 U.S.C. §3503)lhnﬂsLhcuuLhoﬁQyofthcgovcnnnent
to take depositions te cases in which the Attorney General
certifies that the “proceeding is against a person who is
belicved to have Participated in an organized criminal
activity.” This limitation is not contained in pyle 15.

Dealing with the issue of government depositions so soon
after the enactment of 18 U.S.C. § 3503 is not inconsistent,
with the congressional purpose. On the floor of the House
Congressman Poff, a principal spokesman for the proposal,
said that the House version was not designed to “limit the
Judicial Conference of the United States in the exercise of
its rulemaking authority . . . from addressing itself to
other problems in this area or from adopting & broader
approach.” 116 Cong. Ree. 35293 (1970) . )

The recently enacted Title VI of the Organized Crimeo :
Control Act of 1970 (18 U.S.C. § 3503) is based upon
carlier efforts of the Advisory Commilt{ee on Criminal Rules
which has over the past twenty-five years submitted several
proposals authorizing government depositions.

The carlicr drafts of the Federnl Rules of Criminal
Procedure proposed that the government be allowed to take
depositions. Orfield, The Federal Rules of Ci.minal Pro-

- cedure, 33 Calif. 1., Rev. 543, 559 (1945). The Fifth Drait
of what became rule 15 (then rule 20) dated June 1942, was
submitted to the Supreme Court for comment. The court
had a number of unfavorable comments about allowin:
government depositions. These comments were not, published.
The only reference to the fact that the court mado comments
13 in 2 Orfield, Criminal Procedure under the Federal Rules
§ 15:1 (1966), and Orfield, Depositions in Federal Criminal
Procedure, 9 5.C.1.Q. 376, 380-381 (1957).

The Advisory Committee, in the 1940's, continued to
recomnmend the adoption of a provision authorizing govern-
ment depositions. The final draft submitted to the Supremne
Court contained a section providing:

T TR

The following additional requirements shall apply if the deposition

is tnken at the instance of the government or of & witness, The officer

having custody of a defendant shall be notified of the time and place

set for cxamination, and shall produce him at the examination and

3 keep him in the presence of the wilness during the cxamination. A
defendnnt not in custody shall be given notice and shall have the right
to b present at the examinntion. The governnient ghall pay in advance

~10 the defendnnt'y attorney and a defendant not in custody expenses
of travel and subsistence for attendance at the examination.
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] Sce 2 Orfield, Criminal Procedurce under the

' Federal Rules §15:3, pp. 447-448 (1966);
Orfield, Depositions in Federal Criminal
Procedure, 9 S§.C.L.Q. 376, 383 (1957).

"The Supreme Court rojected this section in its entiroty,
thus climinuting the provision for depositions by the govern-
ment. Theso changes were made without comment.

The proposal to allow government depositions was renewed

- in the wmendments to the Federal Rules of Criminal
s Procedure in the early 1960's. The Preliminary Druft of
Proposed Amendments to Rules of Criminal Procedure for
the United States District Courts (December 1962) proposed
to amend rule 15 by eliminating the words “of a defendant”
from the first sentence of subdivision (n) and addirg a sub-
division () which was practically identical to the sub-
division rejected by the Supreme Court in the original draft
of the rules.

The Second Preliminary Draft of Proposed Amendments
to Rules of Cri.ninal Procedure for the United States District,
Cinrts (March 1964) continued to propose allowing rovern-
ment depasitions Subdivision (g) was substantiaily modified,
however.

The foliov e additio.nl fequuraments shall apply if the deposition
is taken at the instance of the government or a witne 3. Both the
defendant w.d s attorney shall be given reasonable advance noticc of
the time and place set for (e examination. The ofticer having custody
claddfend .t shall be notificd of the time and place set for the examina-
tion, and <h.ll 2 reduce Lim at the exnmination and keep him in the .
presence of the vitness during the examinntion. A defendant not in
custady <Lt hiave the right to be present at the examinution but his
firlure v 4, ar wfter notiee and tender of expenses shail constitute a
wiiver of hat ru it The povernment shall pay to the defendant’s
wWlorney noer (o eodefendant not in cusiody expenses of travel and
sub v tone far wtsdunee ut the exnmination, The government shall
Miid Viable G the dofendant for s exammation and use at the
takie o toe depocition any stateiment of the witness being deposed
whi osi Yy el i aon of Lhe gcernment and which the government
W o Lar qaircd o make available to the defendant if the witness
weie b ufy - the trial,

The prevesal 1o ithorize Fovernment depositions was
rejected Ly e Stondang Conmttee on Rules of Practico
and Procedire, | Bwien, Federal Practice and Procedure
) o 1 oe e Keport of the Judicial Conference, sub-
g miited fo . apreme Court for approval lute in 1965,
ceidracd o oecposal for an amendment to rule 15. Sec 39
TR ey, oo (1966).

Waen the Orqunicd Cring “cairol Act of 1970 was
Giiginadly Looaneed 1 the Senste (5. 30} it contained a
EOVETNTICUL weposition provision which was similar to the
1004 proposui of the Criminal Rules Advisory Committeo,
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- oxcept that the original bill (S. 30) failed to provide stand-
ards to control the use of depositions at the trial. For an
explanntion  and defense of the original proposal sco
MeClellun, Tho Organized Crimo Act (S. 30) or Its Critics:
: Which Threatens Civil Libertics?, 46 Notre Dame Lawyer
55, 100-108 (1970). This omission was remedied, prior to
' passage, with the addition of what isnow 18 U.S.C. § 3503 (£)
i which prescribes the circumstances in which a deposition
o cun be used. The standards aro tho samo as these in formerx
; rule 15(e) with the addition of language allowing the use of
; the deposition when “the witness refuses in the trial or
hearing to testify concerning the subject of the deposition
or tho part offered.”

Before the Organized Crime Control Act of 1970 was
enacted an additional amendment was added providing that
the right of the government to take a deposition is limited to

cases in which the Attorney General certifies that the
defendunt is “believed (o have participated in an organized
criminal activity” [18 U.S.C. § 3503(a)]. The argument in
favor of the amendment was that the whole purpose of the
act was to deal with organized crime and therefore its
provisions, including that providing for government dep-
ositions, should be limited to organized crime type cases.

There is another aspect of Advisory Committee history
which is relevant. In January 1970, the Advisory Committce
arculated proposed changes in rule 16, one of which gives the
government, when it has disclosed the identity of its wit-
nesses, the right to take a deposition and use it “in the
event the witness has become unavailablo without the
fauit of tho government or if the witness has changed his
testimony.” [See Preliminary Draft of Proposed Amend-
ments to the Federal Rules of Criminal Procedurs for the
United States District Courts, rule 16(a)(1)(vi) (January
19070).) This provision is now incorporated
within rule 16 (a) (1) (v),.

Because neither the court nor the standing committee
gave reasons for rejecting the government deposition pro-
posal, it is not possible to know why they were not approved.
To the extent that the rejection was based upe . doubts as
to tho constitutionality of such a proposal, those doubts now
scem resolved by California v. Green, 399 U.S. 149 (1970).

On the merits, the proposal to allow the governmont to

= [ S wrrg o e - i . - S TR
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take depositions is consistent with the

revisaon of rule 16 and with section

804(b) (1) of the Rules of Evidence for

the United States Courts and -
Magistrates (Ncvember 1971) which provides

that the following is not excluded by the

hearsay rule if the declarant is unavail~-

able:

(1) Former Testimony. Testimony given as n witness at another
hearing of the same or a different proceeding, or in a deposition taken
in compliance with law in the course of another proceeding, at the
instance of or against a party with an opportunity to develop the
testimony by direct, cross, or redirect exaninntion, with motive and
interest similar to those of the party agaiast whom now offcred.

Subdivision (a) is revised to provide that the government
as well as the defendant is entitled to take o deposition. The
phrase “whenever due to special circumstances of the case
1t is in the interest of justice,” is intended to make eclear
that the decision by the court as to whether to order the
t.king of a deposition shall be made in the context of the
circumstances of the particular case. The
principal objective is the preservation of
evidence for use at trial. It is not to
provide a method of pretria. discovery nor
primarily for the purpose of obtaining a
basis for later cross-examination of an
adverse witness. Discovery is a matter
dealt with in rule 16. An obviously im-
portant factor is whether o deposition will expedite, rather
than delay, the administration of criminal justice.
Also imporlunt is the presence or absence of factors which
determine the use of a deposition at the trial, such as the
agreement of the parties to the use of the deposition; the
possible unavailability of the witness; or the possibility that
coercion may be used upon the witness to induce him to change
his testimony or not to testify. See rule 16(a)
(L)(vy.

Subdivision (a) also malkes explicit that only the "“testi-
mony of w prospective witness of a party” can be taken.
This 1.cans the party’s own witness and does not authorizo
a discovery deposition of an adverse witness. The language
“for uro at trial” is intended to give further emphasis to the
importance of the criteria for uso specified in subdivision (o).
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’

In subdivision (d) the languago ‘s :copt as otherwiso pro-
vided in these rules” is meant to muke clear that the sub-
poena provisions of rule 17 control rather than the provisions
of the civil rules,

The use of tha phrase “and manner” in subdivision (d)(2)
is intended to cmphasize that tho authorization is not to
conduct an adverse examination of an opposing witness.

In subdivision (¢) the phrase “as substantive evidence”
is added to make clear that tho deposition can be used as
evidenco in chief as well as for purposes of impeachment,.

Subdivision (c) ‘also makes clear that the deposition can
be used as aflirmative cvidence whenever the witness is
available but gives testimony incensistent with that given in
the deposition. A California statute which contained a
similar provision was held constitutional in California v.

) Green, 399 U.S. 149 (1970). This is also
consistent with section 801(d)(l) of the

Rules of Evidence, for United States Courts -
and Magistrates/Nov. 1971).

Subdivision (f) is intended to insure that a record of
objections and the grounds for the objections is made at the
time the deposition is taken when the witness is available
so that the witness can be examined further, if necessary,
on the point of the objection so that there will be an adequate
record for tho court’s later ruling upon the objection.

Subdivision (g) uses the “unavailability” definition of the
Rules of Evidence for the United States
Courts and Magistrates, 804(a) (Nov.1971).

Subdivision (h) is intended to make clear that the court
alwas has authority to order the taking of a deposition, or
to allow the usc of a deposition, where thoro is an egreement
of tho pardes to the taking or to the use.




Rule 16.

3/20/72

Discovery and Inspection.

(a) DISCILOSURE OF EVIDENCE BY THE GOVERNMENT,

BEFENBANT {5 -STATEMENTS ¢ ~-REPORTS -OF -ERAMENAT FONS

ANB-TESTS + -DEFENBANT 1S -6RAND-JUR¥ -FESFEMONY =

(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon metien

request of a defendant the-ceurt-may-erder-the
atterney-for the government shall te permit

the defendant to inspect and copy or photograph:
any relevant ¢}) written or recorded statements
er-eenfessiens made by the defendant, or copies
thereof, within the possession, custody or
control of the government, the existence of which
is known, or by the exercise of due diligence

may become known, to the attorney for the

government; the substance of any oral statement

which the governmment intends to offer in evidence

at the trial made by the defendant whether

before or after arrest in response to interroga-

tion by any person then known to the defendant

to be a government agent; and ¢3) recorded

testimony of the defendant before a grand jury
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which relates “o tne offense charged. Where

the def 't ‘., a corporation, partnership,
_oassoci.“lm, _ “ubor union, the court may grant

the drfa,dua ..vi1ts_motion, discovery of

relevan. ‘~coric. ciimony of any witness before

a_grand jury w°o was, at the time either of the

charged acts or of the grand jury proceedings,

so situated as an officer or employee as to have

been able legally to bind the defendant in

respect to the activities involved in the chareges.

(B) Defendant's Prior Record. Upon

request of the defendant, the government shall

furnish to the defendz..t such copy of his prior

criminal record, if any, as is then available to

the attorney for the government.

€b)-0THER-BOOKS 5 - PAPERS ; - DOGUMENTS ; -TANGEB LE

OBJEGTS ~OR-PRAGES = -

(C) Documents and Tangible Objects. Upon

motien-ef-a request of the defendant the eeurt

may-erder-the-attorney-£for-the goverrment €e shall

, permit the cefendant to inspect and copy or

photograph hooks, papers, dccuments, pho.ographs,

tangible objects, buildings or places, or copies
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or portions thereof, which are within the
possession, custody or control of the government,

upen-a-shewing-ef-matertattty and which are

material to the preparation of-his defensej-and

that-the-request-is-reasenabie; or are intended

for use by the government as evidence at the

trial, or were obtained from or belong to the

defendant.

(D ) Reports of Examinations and Tests.

Upon metten request of : defendant the eeurt
may-erder-the-atterney-foer-the government shall
ee nermit the defendant to inspect and copy or

=" Lograph any €23 results or reports of physical
¢r wencal examinations, and of scientific tests
or experiments, made in connection with the
particular case, or copies thereof, within the
possession, custody or control of the government,
the existence of which is known, or by the
exercise of due diligence may become known, to
the attorney for the government,

(E) Government Witnesses. Upon request of

the defendant the government shall furnish to the

defendant a written list of the names and
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addresses of all government witnesses which the

attorney for the government intends to call at

the trial together with any record of prior

felony convictions of any such witness which is

within the knowledge of the attorney for the

government. When a request for discovery of

the names and addresses of witnesses has been

made by a defendant, the government shall be

allowed to perpetuate the testimony of such

witnesses in accordance with the provisions of

rule 15,

{2) Information Not Subject to Disclosure. Except

as provided in subdivisien-¢a)¢2) paragraphs (A),

(B), and (D) of subdivision (a) (1), this rule does

not authorize the discovery or inspection of reports,
memoranda, or other internal government documents

made by the attorney -for the government or other

government agents in connection with the investiga-
tion or prosecution of the case, or of statements

made by government-witnesses or prospective govern-
ment witnesses {ether-than-the-defendant) to agents

of the government except as provided in 18 U.S.C. §3500.
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(3) Grand JurihTranscripts. Except as provided

in rule 6 and subdivision (a) (1) (A) of this rule,

these rules do not relate to discovery or inspection

of recorded proceedings of a grand jury.

(4) Failure to Call Witness. The fact that a

witness' name is on a list furnished under this rule

shall not be grounds for comment upon a failure to

call the witness.

3 (e}-BISGGVER¥-BY—THE-GQVERNHENTr

(b) DISCLOSURE OF EVIDENCE BY THE DEFENDANT .

(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If-the

eodrté-grants-reltef-seught-by-the-defendant
under-subdivisisn-(a)(2)-or-subdivisien-(b)-of
this-rule;-tt-may; Upon metien request of the
government, eendiEien-iEs-erderfby-requiring
that the defendant shall permit the government
to inspect and copy or photograph seientifie-ewr-
medteai-reperts; books, papers, documents,

photographs, tangible objects, or ‘copies or

portions thereof, which are within his the

ossession, custoyly or control of the defendant=«
P 1y 5

upen-a-shewing-ef-maéeriali&y-Ee-ehe-preparaeien
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ef-the-governmentis-ease-and-that-the-request-is
reasenablie and which the defendant intends to

preduce introduce in evidence at the trial.

(B) Reports of Examinations and Tests.

Upon metien request of the government, the

defendant shall permit the government to inspect

and copy or photograph any results or reports of

physical or mental examinations and of scientific

tests or experiments made in connection with the

particular case, or copies thereof, within the

possession or control of the defendant, which the

defendant intends to introduce in evidence at

the trial or which were prepared by a witness

whom the defendant intends to call at the trial

when the results or reports relate to his

testimony.

(C) Defense Witnesses. Upon request of
fi
the government, the defendant shall furnish the

government a list of the names and addresses of

the witnesses he intends to call at the trial.

When a request for discovery of the names and

addresses of witnesses has been made by the

government, the defendant shall be allowed to

perpetuate the testimony of such witnesses in

accordance with the provisions of rule 15.
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(2) Information Not Subject to Disclosure.

Except as to scientific or medical reports, this
subdivision does not authorize the discovery or
inspection of reports, memoranda, or other internal

defense documents made by the defendant, o:r his

attorneys or agents in connection with the investiga-
tion or defense of the case, or of statements made
by the defendant, or by government or defense
witnesses, or by prospective government or defense

witnesses, to the defendant, his agents or attorneys.

{3) Failure to Call Witness. The fact that a

witness' name is on a list furnished under this rule

shall not be grounds for comment upon a failure to

call a witness.

(c) €g) CONTINUING DUTY TO DISCLOSE. If, subsequent

Ee-eemplianee-wiEh-an-erder-issued-pursuane-Ee-&his-rule;

- and prior to or during trial, a party discovers additional

evidence or material previously requested or ordered,

which is subject to discovery or inspection under this

rule, or the identity of an additional witness or witnesses,

he shall promptly notify the other party or his attorney
or the court of the existence of the additional material

or witness(
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(d) REGULATION OF DISCOVERY.

(1) €ed Proﬁective Orders. Upon a suifficient
showing the court may at any time order that the
discovery or inspection be denied, restricted or
deferred, or make such other order as is appropriate,
Upon metien request by the-gevewmment a party the court
may shall permit the-gevermment: the party to make such
showing, in whole or in part, in the form of a

written statement to be inspected by the eeurt-in

eamera judge alone. If the court enters an order
granting relief following such a showing, in-eamera;s
the entire text of the gevernmentls party's statement
shall be sealed and preserved in the records of the
court to be made available to the appellate court in
the event of an appeal by-the-defendant.

(2) Failure to Comply With a Request. If at

any time during the course of the proceedings it is
brought to the attention of the court that a party

has failed to comply with this rule, er-with-an-erder
t3sued-pursuant-te-this-rule; the court may order such
party to permit the discovery or inspection, ef
matertals-not-previeusiy-diselesed; grant a continuance,

or prohibit the party from introducing #m evidence
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the-materiai not disclosed, or it may enter such
other order as it deems just under the circumstances.

Timey-Place-and-Manner-ef-Discevery-and-Inspeetiens

An-erder-ef- The court granting-relief-under-this
rute-shaii may specify the time, place and manner of
‘making the discovery and inspection permitted

and may prescribe such terms and conditions as are

just.

(f}-Time-ef-MaEiensr-ﬂA-meeien-under-this-rule-may

be-made-enly-wiehin-19-days-aEEer-arraignment-er;at-sueh

reasenable-later-time-as-the-court-may-permit:--Fhe
! meotien-shati-inelude-all-relief-seught-under-this-ruler
A-subsequent-metien-may-be-made-only-upen-a-shewing-of

ecause-why-sueh-metion-wouid-be-in-the-interest-of-justieces




Rule 16.

2
Discovery and Inspection. 3/20/7

Avvisony Commirres Noun

Rulo 16 is reviwed (o give preater discovesy (o both the
prosecution and the defense, Subdivision () deals with dis-
closura of evidence by the povernment. Subdivision M)
deals with disclosure of ovidenco hy the defendunt. The
majority of tho Advisory Commitico is of the view that tho
two—prosceution and defenso discovery—aro related and
that the giving of a broader right of discovery to the defense
is dependent upon giving nlso a Lroador right of discovery
to the proseculion,

The draft provides for a right of
prosccution discovery independent of any
prior request for discovery by the defendant,
The Advisory Committce is of the view that .
this is the most desirable approach to’ T
prosccution discovery. - Sce American Bar
Association, Standards Relating to Discovery
and Procedurc Before Trial, pp. 7, 43-46
(Approved Draft, 1970).

The language of the rule is recast from
"the court may order" or "the court shall
order" to "the government shall permit"
or "the defendant shall permit." This is
to make clea. that discovery should be
accomplished by the partics themselves,
without the nccessity of a court order
unless there is dispute as to whether the
matter is discoverable or a request for a
protective order undqr subdivision (d)(1).
The court, however, has the inherent right
to enter an order under this rule.

The rule is intended to prescribe the
minimum amount of discovery to which the
partics are entitled. It is not intended
to limit the judge's discretion to order
broader discovery in appropriate cases,
For example, subdivision (a)(3) is not
intended tc deny a judge's discretion
to order disclosure of grand jury minutes
where circumstances make it appropriate to
do so.




Subdivision (a)(1)( A amends the old
rule to provide, upon request of the
defendant, the government shall permit
discovery if the conditions specificd in
subdivision (a)(1l)(A) exist, Somc
courts have construed the current language
as giving the court discretion as to
whether to grant discovery of defendant's

stutements. Sco United Stales v. Kaminsky, 275 F. Supp.
365 (S.D.N.Y. 1967), denying discovery because tho de-
fendant did not demonstrate that his request for discovery’
was warranted; United Stales v. Diliberto, 264 ¥, Supp. 181
(S.D.N.Y. 1967), holding that there must be a showing of
actunl need before discovery would bo granted; United States
v. Louis Carrcan, Inc., 42 I"R.D. 408 (S.D.N.Y. 1067),
holding that in tho absence of a showing of good causo the ]
governinent cannot bo required to disclose defendant’s
prior statements in advanco of trinl. Tn United Slales v..Louis Carreau, Inc.
at p. 412, tho court stated that if rule 16 meant
that production of the statements was mandatory, the word .
“shall” would have been used instead of “may.” Sce also
United States v. Wallace, 272 %, Supp. 838 (S.D.N.Y. 1967); -
United States v. Wood, 270 1. Supp. 963 (S.D.N.Y. 1067);
United States v. Leighton, 265 1% Supp. 27 (S.D.N.Y. 1967);
Uniled Stales v. Longarzo, 43 F.R.1D. 395 (S.D.N.Y. 1967);
Louz v. United States, 389 . 2d 911 (9th Cir. 1968); and
the discussion of discovery in Discovery in Criminal Cases,
44 T.R.D. 481 (196S). Other courts have held that oven
though the current rules make discovery discrotionary, tho
defendant need not show cause when ho sceks to discover his
own stalements. See Unifed States v. Aadal, 280 T. Supp.
859 (S.D.1YL 1067); United States v. Federman, 41 F.R.D.
339 (S.D.NLYL 1967); and United States v. Projansky, 44
110D, 650 (S.D.NLY, 1968).

Tho amendment muking disclosure mandatory under tho
circumstances preseribed in subdivision (2)(1) (A) resolves
such amabiguity as may currently exist, in the direction of
moro liberal discovery. Seo C. Wright, Federal Practico and
Procedure: Criminal §253 (1969, Supp, 1971), Rezneck, The New
Federal Rules of Criminal Procedurs, 54 Geo. I.J. 1276 o
(1966); Fla. Stat. Ann. §925.05 (Sup). 1971-1972); N.J. Crinm,.
Prac. Rulo 35-11(a) (1967). This is dono in tho view that
broad discovery eantributes to the fair and efficient adminis-
tration of criminal justico by providing the defendant with
enough information (o mako nn informed decision as o
plen; by minimizing the undesirablo effect of surprise at
the trinl; and by atherwiso contribuling to an accurato
determination of the ivne of guill or innoconco. "This is tho
ground upon which the Americsn Dar Association Standards
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Relating to Discovery and Procedure Boforo T'rial
{(Approved Draft, 1970)

has wnanimously recommended bronder discovery. Tho
United Stales Supreme Court has snid that the pretrinl
disclosure of n defendant’s statements “inay bo tho ‘better
practice.” Cicenta v. Lagay, 357 U.S. 504, 511 (1958).
Sco also Leland v, Oregon, 343 U.S. 790 (1952); State v.

! Johnson, 28 N.J. 133, 145 A.2d 313 (1038).
The requirement thut the statement Lo disclosed prior to
: trial, rathier than waiting until the (rinl, also contributes
o to cfficiency of administiation. Tt iy during tho pretrinl

stago that tho defendant usually decides whother to plead
guilty. Sco United States v. Projansly, supra. 'Tho pretrial
stage is nlso tho time during which many objections to the
admissibility of types of evidenco ought to bo made. Pretrial
! : disclosure ought, therefore, to contribute both to an inforiaed
ruilty plea praclice and to o pretrial resolution of admissi-
bility questions. See ABA, Standards Relating to Discovery

and Procedure Beforo Trinl § 1.2 and Commentary pp. 4043
(Approved Draft, 1970).

The American Dar Association Standards
mandate the prosccutor to make the required
disclosure even though not requested to do
so by the defendant. The proposed draft
requires the defendant to request discovery,
although obvious.y the attorney for the
government may disclose without waiting
for a request, and there are situations in
which due process will require the prosecution,

on its own, to disclose evidence “helpful” to ‘ho defenso.
Prady v, Maryland, 373 U.S, 83 (1963); Giles v. Maryland,
386 U.S. 66 (1967).

The requirement in subdivision (aj (1) (&) is that
tho government produce “statements” without further
discussion of whut “statement” includes. Thero has beon
some recent confroversy over wlint “statements’ aro subject
to discovery under tho current rule. Seo Discovery in
Criminal Cuses, 44 1.R.D. 481 (156S); C. Wright, Federal
Practico and Procedure: Criminal § 253, pp. 505-506 (1969, Supg, 1971) .,
Tho kiuds of “statements” which havo been hely o bo
within tho rule include “substantinlly verbatimi and con-
tempoiancous” statements, Uniled Slales v. Flife, 43 T.1¢.1.
23 (S.DO.NJY. 10675; statements  whiel yeproduco tho
defendont’s “exnct words,” United Stales v. Armantreut,
278 I'. Supp. =27 (S.D.N.Y. 1968); a memorandum which
wag nol verbutin but incjuded the substance of the de-
fendant's te-timony, Uniled States v. Scharf, 267 17, Supp.
19 (5.02.N.YL 1067); swmmaries of the defendant’s sinte-
ments, United Stales vo Morrison, 43 ¥ 1.0, 616 (N3, 1L
1067); end rlatements discavered by mennt of electionie
surveilluniee, United States v, Black, 282 17, Supp. 35 (L.D.C.

§
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P conrboan United States o Jovinelli, 206 18 Supp.
S URE NG TIL 1967), decdured ik “statements” ay

- old ruls 16 i not restricted to the “sub-
Lrovadhnting gecitnl of an oral statement” ot to
cotowdach e nCredital of pact oceurrences,”

—_—— .
o denehs At Wefines Yelntoments? of governmen{ {18 U.S.C., §3500 y
, vocoverebla for purpoaes of cross-exnmination na:
v ecen statement” siened or olherwise approved by o
{4 M stenogruphie, ineelinniceal, clectrienl, or other
Zeer atranveription thereof, which is a substun(inlly
v otrcaeeital of anoral statement 1nado by said witnesy
Lorn ot of tho government and recerded conlcmporn-
vt the making of such oral statement.” 18 U.s.C.
s h () The Tangunge of tho Jencks Act has most oflen
oo v rostrictive definition of “stutements,” confining
Canis” o the defendant’s “own words.” Seo Ilanks v,
O Sars, 3N 1N2d 171 (10th Qi 1968), and Augenblick
Vo L Shes, 377 F.2d 586 (Ct. Cl. 1967), !
Wil Amciem Bar Association’s Standards Relating to
coooovey and Procedure Before Trial

viprvered Draft, 1970) do not

wddhine “statements” beennso of g disagreement,
pos of the commities as to what the definition

e mujority rejected the restrictive definition

cats" contsinea in the Jenelis Act, 18 U.S.C.
Coan thie view thint the defendast ought to bo ablo
-+ o stntemant in whatever form it may havo been
s i s o the defendent and to discourago the

Shero it onists, of destroying original noles, after

\

ez tien ot sccondary (ranseriptions, in order to
¢« sexamination based upon  the original notcs,
Swo ST v Unsted Stafes, 373 U, 487 (1963). Tho

Yoo rezhiictive definition of “stalements” in

st the use of other then “verbatim” statements

° s tc unfuir cross-examination. Seo

con A sadion's Standards Relnting to Discovery

ce Delevo Tuel pp. 61-64

coved prafe, 1970).  The draft of
o, (A) Jeave s tha matter of tho ineaning of the
' Fthus Jeft for development on o cnse-by-

booa e o
St L Wit s

(3GHA ) provides for mandntory dis-

vt

o oy af «ny oinl slateiment made by de fenda’nt \‘tO a gov-

~U wineh the ntworney for tho gdévernwmcent
S v onaciea Tho rensong for permitiing the
L G s over his o own glnlements seem obviously
T et astaice of eny oral statement which tho
Lomtcads Lo use in ovidenco at tho trinl. Sco
<o Assedation Standards Relating to Uiscovery



rule lo

acn

and Procedure Before Trial §2.1 (a) (i1)
(Approved Draft, 1970). Certainly
disclosure will facilitate the raising of
objections to admissibility prior to triel,
Thexe have been several conflicting
decisions wnder tho current 1ules ns Lo whother the povern.
ment must discloso the substanco of oral atatenints of tho
defendant which it has in its possession, Cf. Usited Stateg v,
Daler, 262 X, Supp. 657 (D.D.C. 19GG); Uniled Stutes v.
Curry, 218 T, Supp. 508 (N.D. 1l 1967); United States v.
Aorrison, 43 .R.D. 516 (N.D. 1}, 1967); United States v,
Iledd, 43 11D, 520 (N.D. Til. 1967); United States v,
Armantrout, 278 I, Supp. 517 (S.D.N.Y. 1968); and Uniled
States v, Ihife, 43 TR.D. 23 (S.D.N.Y. 1967). T'hero is,
hawever, considerablo snpport for the policy of disclosing the
substanco of tho defendant’s oral slateient, Many courts
huve indicnted that this is n “bettor practice” then denying
such disclosuro. I2.y., United Stales v. Curry, supra; Louz v.
United Stales, 389 11.2d 911 (9th Cir. 1968); and United
States v. Daker, supra. - ’
Subdivision (a)(1)(A)also provides for mandatory dis-
closure of any “recorded fes timony”” which defendant gives

before a grand jurv if the testimony
"relates to the ofilense charged." The
present rule is discretionary and is
applicablo only to those of defendant’s statements which are
“relevint.”

Tho tiaditionul rationale behind grand Jury sccrecy—
protection of witnesses—does not apply when the accused
scefs discovery of his own testimony. CI, Dennis v. Uniled
Stales, 38t U.S. 855 (1966); and Allen ~ United Stalcs, 390
I\ 2d 476 (D.C. Cir. 1968). In interpreiig the rule many
judges have granted defendant discovery v ithout o showing
of need or relovance. United States v. Gl . 1, 269 I, Supp.
282 (S.D.NYL18G6); United “otes v, L 5 rro, 43 T.RR.D.
395 (S.D.N.Y. 1967); and U od States v nited Conercte
Pipe Corp., 41 ¥.R.1D. 538 (N.D. Tox. 1966),

Making disclosure mundatory without o showing of
relevanee confornis (o the recommendation of the American
Bar Acodiation Standurds Relating to Discovery and Proce-
dure Before Trial § 2.1 (W) (ii) and Commentary pp. 64-66
(Approved Draft, 1970). Also sce Note,
Discovery by a Criminal Defendant of His
Own Grand-Jury Testimony, 68 Columbia L.
Rev. 311 (1968).

In a situation irvolving a corporate
defendant, statements made by present and
former officers and cmployces relating to
their employwent have been held discoverable

“o

LRI
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as statements of the defendant. United
States v. Huphes, 413 F.2d 1244 (5¢h Cir.
1969).  The Tule makes clear that such
statements are discoverable if the officer
or cmployce was "able legally to bind the
defendant in respect to the activities
involved in the charges. "

Subdivision (a)(1l) (B) allows discovery
of the defendant's prior criminal record,
A defendant may be uncertain of the precise
nature of his prior record and it scems
therefore in the interest of efficient and
fair administration to make it possible to
resolve prior to trial any disputes as to
the co :ecctness of the relevant criminal
record of the defendant,

Subdivision (a)(l) (C) gives a right of
discovery of certain tangible objects
under the specified circumstances. Courts
have construed the old rule as making
disclosure discretionary with the judge.
Ci. United States v. Kaminsky, 275 T¢. Supp. 365 (S.D.N.Y.
16907); Gerinson v. United Stales, 358 T. 2d 761 (Gth Cir.
1966), cert. denied, 385 U.S. 623 (1966); and United States v.
Tanner, 279 . Supp. 457 (N.D. 1. 1967). Tho old -
ralo requires a “showing of muleriality to tho preparation
of Lis defense wod that the reguest is roasonabla” The
new rule requires disclosuio if any onc of threo
situations exi (v (0) the defendant shows that disclosure
of the decument or tangible object is material (o the delenso,

(1) the governent intends (o use the document or tangiblo
object at tho tiiad, or (¢) tho document or tangible object
wrs obtained from or belongs to the defendant,

Disclosure of decuments and tungible objects which aro
“imaterin” o the prepurat; wmoof (e deferso may be required
vnder tho rule of hady v. Maryland, 373 U.S. 83 (1963),
without wnadditional showing that e tequest is “reason-
Wi In Drady the comt hold thnt “duo process” requires
Go b o prosecution disdoss evideneo fauvorabls (o the
recesed s Althouzh the Advisory Commitico decided not
to comdy ihe Brady rule, the tequitement that the fovern-
mer U deso documents and tangiblo objects “materinl
to thy preparation of Diis defense” under cores (ha importance
of di-dosvre of evidence fuvorabls to tho defendunt,.

Livata the audo to situations in which tho defendant
G show it tho ovidenca is mnterial seemy unwise. 1t
1y boduficuit for a dofondant te mako this rhowing if ho

1

dovy not hnow wiwt tho evidonco s, or this ronson sub-

et
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division (a)(l) () also contains language
to compel disclosure if the government
intends to usc the property as cvidence at
the trial or if the property was obtained
from or belongs to the defendant. See

ABA Standards Relating to Discovery and
Procedurc Before Trial §2.1 (a)(v) and
Commentary pp. 68-69 (Approved Draft, 1970).
This is probably the result under old rule
16 since the fact that the government
intends to use the_

“physical cvidenco at. the trinl is probably sufficiont proof of
“materiality.” C. Wright, Federal Practico and Procedure:

Criminal § 254 especially 0. 70 at p. 513 (1969, Supp.1971). But it seems |

deirable to mako (his explicit in the rulo itself,

Requiring disclosuro of documents and tangible obj-cls
which “wore obtained from or belong to the defendant”
probably is also making explicit in the rule what would
otherwise be the interpretation of “matoriality.” Sco C.
Wright, Federal Practico and Proceduro: Criminal §254
ot p. 510 especinlly n. 58 (1969, Supp.1971),

Subdivision (a)(1l)(c) is also amended
to add the word "photog.aphs" to the
objccts previously listed., See ABA
Standards Relating to Discovery and Procedure
Before Trial §2.1 (a)(v) (Approved Draft,
1970).

Subdivision (a)(1l)(D) makes disclosure
of the reports of cxaminations and tests
mandatory, This is the recommendation of
the APA Sta-dards Relating to Discovery and
Procedure Before Trial §2.1 (a)(iv) and
Commentary pp. 66-68 (Approved Drafey 1970).
The obligation of disclosure applies only to
scientific {ests or experiments “mado in conneclion with the
particular ense” So linnted, mandttory disclosuro seems
Justificd b wuser (1) it s diflicult to tesl oxpert testimony
at trinl without advinea notico and preparation; (2) it e
not likely thut such ovidence will bo distorted or misused if
disclosed prior to trind; and (3) to the extont that a test may

Lo fuvarablo to tho defonss, its disclosuro is mandatod under
the rule of Ziudy v. AMuryland, supra.




16

acn

Subdivision (a)(l)(E) is new. It
provides for discovery of the names of

witnesscs to be called by the government

and of tho prior criminal rocord of thoso witnesses. Many
states havo statutes or rules which requiro that the nceused
bo notifiad prior to (rinl of tho witnesses to ho ealled npainst
him. See, e.g., Alnska R, Crim. Proc. 7 (¢); Ariz. R. Crim.
Proc, 153 (1956); Ark. Stat. Ann. §43: 1001 (1947); Cal.
Ton. Codo §995 (n) (West 1967); Colo. Rov. Stat. Ann.
§§39-3-G, 39-4-2 (1963); ¥ln. Stal. Ann. §906.29 (1944);
Idaho Codo Ann. §19-1404 (1948); Ill. Rev. Stat. ch. 38,
§114-9 (1970; Ind. Aun. Stat. §9-903 (1956); Iowa Codo
Ann. § 772,38 (1950); Kan. .Stat. Ann. § 62-931 (1904);

Ky. R. Crim. Proc. 6.08 (1962); Mich. Stat. Ann. §28.980
(Supp.1971); Minn. Stat. Ann. § 628.03 (1947); Mo. Ann.
Stat. §545.070 (1953); Mont. Rev. Codes Ann. § 95-1503
(Supp. 1969); Nc¢b. Rev. Stat. §29-1602 (1964); Nov. Rev.
Stat. §173.015 (1967); Okla. Stat. tit. 22, § 364 (1951); Ore.
Rov. Stat. §132.550 (259); Tenn. Code Ann. §40-1708
(1955); Utnh Codo Ann. § 77-20-3 (1953). For cxamples of
tho ways in which these requirements are implemented, see
State v. Mitchdl, 181 Kan. 103, 310 P.2d 1063 (1957);
State v. Parr, 129 Mont. 175, 283 D.2d 1086 (1055); Phillips
v. Stafe, 157 Nob. 419, 59 N.\V.2d 598 (1953).

Witnesses’ prior statements must he mado availablo to
dofenso counsel after tho wilness testifies on direct exami-
nation for pozciblo impeachmont purposes during trial;
18 U.S.C. § 2500.

Tho American Bar Ascccintion’s Standards Relating to
Discovory and Proceduro Beforo Trinl § 2.1 () (i)

(Approved Draft, 1970) require disclosure

of both the names and the statements of

prosccution witnesses., Subdivision (a)(l) (E)
requires only disclosure, prior to trial,

of narmes, addresses, and prior criminal

record. It does not require disclosure of
the witnesses' statements although the rule
does not preclude the parties from agreeing

to disclose statements prior to trial,

is done, for example, in courts using the

so-called "omnibus hearing,"

Disclosure of tho prior crimmal record of wilnesses places
tho defeuse in the smne position ns tho governmont, which
nerndly has knowledge of tho defendant’s record and the
record of mnticiputod defense witnesses. In addition, the do-
fendant often lacks menns of procuring this information on
his own. Seo Amorican Bar Associntion Standards Relating

4
«'i
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to Discovery and Procedure Before Trial
§2.1 (a)(vi) (Approved Draft, 1970),

A principal argument against disclosurec
of the identity of witnesses prior to trial
has been the danger to the witness, his
being subjected either to physical harm
or to threcats designed to make the witness
unavailable or to influence him to change
his testimony. Discovery in Criminal cases,
44 ¥.R.D. 481, 499-500 (1968); Ratnoff,

The New Criminal Deposition Statute in Ohiow~-
llelp or Hindrance to Justice?, 19 Case
Western Reserve L. Rev, 279, 284 (1968),

See, c.p;., United States v. Estep, 151

F, Supp. 668, 672-673 (N.D.Tcx. 1957):

Nincty per eent of the convictions had in the trinl court for sale
and disseminaticn of narcolic drugy nre hnked to the work and the
cvidence obiained by an informer. If that mloriner is not Lo have his
life protected there won't be mauny informers herealter,

Sco also tha dissenting opinion of Mr, Justico Clark in
Loviaro v. Unilted Stafes, 353 U.S. 53, 6A-67 (1957), Threals

of market retalintion against witnesses in criminal antitrust

cnses uro another illustration. Bergen Drug Co. v, Parle,

Davls & Company, 307 1'.2d 725 (3d Cir. 1962); und flouse

of AMuterials, Inc. v. Simplicity Pattern Co., 298 1.2d 8§67

(2d Cir. 1962). The government has two
alternatives when it believes disclosure
will create an undue risk of harm to the
witness: Tt can ask for a protective order
under subdivision (d)(1). Sce ABA Standards
Relating to Discovery and Procedure Before .
Trial §2.5 (b) (Approved Draft, 1970).

It can also move the court to

allow tho perpetuntion of a particular witness’s testimony

for wto ab trial if the witness is unavailablo or later changes

his testimoeny, Tho purposo of tho lntter alternative is to

mako prefrial disclosuro possible and at the same time (o
minimizo any inducemont Lo uso improper monns lo forco

tho witne .= cithor to not show up or to chango his lostimony

bofore n jury., See rule 15,

1
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Subdivision (a)12) 15 substantinlly unchanged. It limits tho
discovery otherwise nllowed by providing that the govern-
ment need not disclose “reports, memoranda, or othor in-
ternal government docuinents mado by the attorney for the
government or other government agents in connection with the
investigation or prosecution of the ease” or “statements mado
by government witnesses or prospeclive government wit-
nesses to agents of the government.” Tho only proposed
chungo is that tho “reports, memoranda, or other internal
government docuinents made by the attorney Jor the govern-
ment” are included to mako clear that tho work product of
the government attorney is protected.
See C. Wright, Federal Practice and Procedure:
Criminal §254 n.92 (1969, Supp. 1971);
United States v. Rothman, 179 F. Supp. 935
(W.D.Pa. 1959); Note, "Work Product" in
Criminal Discovery, 1966 Wash.U. L.Q. 321;
American Bar Association, Standards Relating
to Discovery and Procedure Before Trial
§2.6 (a) (Approved Draft, 1970); cf. Hickman
v. Taylor, 329 U.S. 495 (1947). Brady v,
Maryland, 373 U.S. 83 (1963), requires the
disclosure of evidence favorable to the
defendant. This is, of course, not changed
by this rule.

Subdivision (a)(3) is included to make
clear that recorded proceedings of a grand
jury are explicitly dealt with in rule 6 and
subdivision (a)(1)(A) of rule 16 and thus are
not covered by other provisions such as
subdivision (a)(1)(C) which deals generally
with discovery of documents in the possession,
custody, or control of the government.

Subdivision (@) (43 15 destried (o insuro that the govern-
ment wal not be prnahzed if it mukes & full disclosure of all
putentind witnesses und then decides not to call one or more
ol tie witnesses isted, This 19 not, however, intended to
abroguie the defendent’s right 10 comment generolly upon
the government's fudure to call witnesses in  an appropriate
casg
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Subdivision (b) deals with the govern-
ment's right to discovery of defense cvi-
dence or, put in other terms, with the
extent to which a defendant is required -
to disclosc its evidence to the prosecution
prior to trial, Subdivision (b) replaces
old subdivision (c¢).

subdivision (b) enlarges the right of government Do
discovery in several ways: (1) it gives tho government the 7
right to discovery of lists of defense withesses as well as
physienl evidenee and the results of examinetions and tests;
(2) it requires disclosuro if the defendunt has the evidenco
under his control and intends to use it at trial, without the
additional burden, required by the old rulo, of having to
show, in behall of the government, that the evidence is
materiul and the request reasonable; and (3) it gives the
government. the right to discovery without conditioning that
right upon the existence of a prior request for discovery by
the defendant.
Although the government normally has resources adequate
to sccure much of the evidence for trial,there are situations
in which pretrial disclosure of evidence (o the government is
in the interest of effectivo and fair criminal justico adminis-
tration. FFor example, tho experimental “omnibus hearing”
procedure (sco discussion in Advisory Committeo Noto to
rule 12) is based upon an assumption that the defendant, as
well as the government, will be willing to disclose evidenco
prior to trial,
Having reached the conclusion that it is desirablo to
require broader disclosure by the defendant under certain
circumstunces, the Advisory Committee has taken the view
that it is preferable to give the right of discovery to the
government independently of w prior request for discovery
by the defendant. This is the recommendation of the Ameri-
can Bar Association Standards Relating to Discovery and .
Procedure Before Trial, Commentary, pp. 43-46 (Approved Dratt, 1970).
It s sometimes asserted that making the government’s right
of discovery conditional will mimimize the risk that govern-
ment discovery will be viewed as an infringement of the
defendaut’s constitutional mights. Sce  discussion -in C.
Wright, Yederal Pructice and Procedure: Criminal §250(1969,
Supp.1971); Moore, Criminal Discovery, 19 Hastings L.J. 865
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(1968); Wilder, Prosceution Discovery and the Privilege
Agninst Self-Incrimination, 6 Am. Cr. L.Q. 3 (1967). Thero
arc nsscrtions that prosecution discovery, oven if conditioned
upon the defendant’s being grunted discovery, is a violation
of the privilege. Seo statements of Mr. Justice Black and Mr.
Justice Douglas, 39 F.R.D. 69, 272, 277-278 (1966); C.
Wright, Federal Practice and Procedure: Criminal §256 (1969,

Supp.1971) . Several states require defenso disclosure of an in-
tended defenso of alibi and, in somo cases, o list of witnesses
in support of an alibi defense, without making the require-
ment conditional upon prior discavery being given to the
dofense. I2.g., Ariz. R. Crim. P. 192 (B) (1956); Ind. Ann.
Stat. § 9-1631-33 (1956) ; Mich. Comp. Laws Ann. §§ 768.20,
76321 (1968); N.Y. CPL §250.20 (McKinney 1971); and
Ohio Rev. Codo Aun. §2945.58 (1954). State courts have
refused to hold theso statutes violative of the privilego
aguinst sclf-inerimination. Sco State v. Thayer, 124 Ohio St. I,
176 N.E. 656 (1931), and People v. Rtakiee, 260 App. Div.
452, 23 N.Y.S. 2d 607, afl’d, 289 N.Y. 3006.45 N.F. 24 812
(1942), See also rule 12.1 and Advisory
Committee Note thereto.

Somc state courts have held that a defendant may be
roquired to disclose, in advance of trial, evidence which he
intends to use on his own behalf at trial without violating tho
privilezo against self-incrimination. Seo Jones v. Superior
Court of Nevada County, 53 Cual. 2d 56, 22 Cal. Rptr. 879, 372
. 2d 919 (1962); People v. Lopez, 60 Cal, 2d 223 y 32 Cal.
Rptr. 424,384 P. 2d 16 (1963); Comment, Tho Self-Incrim-
inution Privilego: Barrier to Criminal Discovery?, 51 Calif.
L. Rev. 135 (1963); Note, 76 Iarv. I.. Rev., 838 (1963).
The court in Jones v. Superior Court of Nevada County,
supra, suggests that if mandatory disclosuro applics only to
thoso items which the accused intends to introduce in
evidenco at trinl, neither tho incriminatory nor the in-
voluntary aspects of the privilege against solf-incrimination
aro present.

On baluneo tho Advisery Committee is of Uho view that an
independent right of discavery for both the defendant and tho
government is hkely to cortributo to both effactive and fair
administrution. Sco Louiseli, Criminal Discovory and Self-
Incriminatic~: Roger Traynor Confronts the Dilernma, 53
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Calif. To. Rov. 89 (1965), for an analysis of tho dificulty of
weigthing the valuo of brond discovery agninst the value
which inheres in not requiring the defendant to discloso
any thing which might work to his disndvantago.

Subdivision (B)(1)A) providey that tho couwrt shall order
pretuial disclosuio of any documonta and tangiblo objects
which tho dofendant has in his pos<ession, custody, or
control und which ho infends to introduco in ovidenco at the
(1’iﬂ].

Subdivicion (b)(1)(B)provides that the court must grant
tho government discovery of the rosulls of physical or
monial exuminntions and scientific tests or experiments if
() they were mado in conneclion with a particular caso;
(b) thoe dofendant has thom undoer his control; and (c) he
intends to offor them in ovidoneo at tho trial or which wero

-prepared by a dofense witnoss and tho results or xoports

relate to the witness's testimony, 1In
cases where both prosecution and defense
have employed experts to conduct tests

such as paychietric examinations, it scoms ns important for
the government to Lo ablo to study tho results renched by
dofenso experts which aro o bo called by the defendant as
it docs for the defendant to study those of government
experts. See Schul(z, Criminal Discovery by the Prosecution:
Frontior Developments and Some Proposals for the Future,
22 N.Y.U. Intra. L. Rov. 268 (1967) ; Ainerican Bar Associn-
tion, Standards Relating to Discovory and Procedurs Beforo

Trial §3.2 (Supp., Approved Praft, 1970).

Subdivision (L)(1)(C) provides for discovery of a list of
witnesses the defendant intends to cell at frinl upon motion
of tho governmont. State cases hinvo indicaled that dis-
closure of a list of defonso witnesses doos not violals tho
defendant’s privileze ngainst self-incrimination. See Jones v.
Supcrior Court of Ne.ada County, supra, and Pcople v. Lopez,

- supra. The defendant has the same option
as does the government if it is believed
that disclosure of the identity of a witness
may subject that witness to harm or a
threat of harm. The defendant can ask for
& protective order under subdivision (d) (1)
or can take a deposition in accordance with
the terms of rule 15.

Subdivision (b)(2) is unchanged, appearing
as the last sentence of subdivision (c) of
old rule 16,

Suliiividion (b)(3) provides that tho dofondunt’s failure
to introducn cvidenco or cull witnesses shall not bo ad-
miesibio in evidence agminst him. In statos which requiro
protriul dinelosuro of witnessos' idontity, tho prosocution is
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not allowed to commont upon the defondant's failure to call
o listed witness. See O0'Connor v. State, 31 Wis. 2d 684, .
143 N.W. 2d 489 (1966); People v. Mancini, 6 N.Y. 2d 853,
160 N.E. 2d 91 (1959); and State v. Cocco, 73 Ohio App. 182,
55 N.E. 2d 430 (1943). This is not, however,
intended to abrogate the government's
right to comment generally upon the
defendant's failure to call witnesses

in an appropriate case, other than the
defendant's failure to testify.

Subdivision (¢) is a restatement of
part of old rule 16 (g).

Subdivision (d) (1) deals with the
protective order. Although the rule
does not attempt to indicate when a
protective order should be entered,
it is obvious that one would be appro-
priate where there is reason to believe
that a witness would be subject to
physical or economic harm if his iden-
tity is revealed. See Will v. United
States, 389 U.S. 90 (1967). The

languago “'by the judge alono” is not meant to bo incon-
sistent with Alderman v. United States, 394 U.S. 165 (1969).
In Alderman tho court points out that thero may bo appro-
priats occasions for the trial judge to decido questions
relating to pretrial disclosure. Sco Alderman v. United States,
394 US. at 182 n.14.

Subdivision (d) (2) is a restatement
of part of old rule 16 (g) and (d).

Old subdivision (f) of rule 16 dealing
with time of motions is dropped because rule
12(c) provides the Jjudge with authority to
set the time for the making of pretrial
motions including requests for discovery,
Rule 12 also prescribes the consequences
which follow from a failure to make a
pretrial motion at the time fixed by the
court. See rule 12(f),

F% ]




Rule 17, Subpoena,

(1) For ATTENDANCE OF Wirnrsses; Fon;
Issuance. A subpoena shall be jesued by the
clerk under the seal of the court, Tt shall state
the name of the court and the title, if any, of
the proceeding, and shall command ecack person
to whom it is dirccted to attend and give
testimony at the time and place specified therein.
The clerk shall issue a subpocna, signed and
scaled but otherwise in blank to a party re-
questing it, who shall fill in the blanks before
1t is served. A subpocna shall be issued by a
eewmnissioner Uniled States magistrate in -
procceding before him, but it need not be
under the seal of the court.

¥ %

ey
(2) PLACE. A resident of the digtriet in which
%hedepesﬂ—ieﬁiseehe’cﬁkeamarybefeqmed%e

whwe'mhew&k%eswisemﬁ}eyedmﬂ&ﬁs&e{-s
eemﬁywhewheissewedw%t—h&mpeeﬁ&ef
w%%na&@mﬂeﬁf-mm%hepheeefsewieeef&%
MMMWHEMW%MTM
uilness whose deposition is to be taken may be
required by subpoena to attend at any place desig-
nated by the trial court.

(g) Conrtenpr. Pailure by any person without
adequate excuse to obey a subpocna served
upon him may be deemed a contempt of the
court from which the subpoena issued or of
the court for the district in which it issued if 1t

was issucd by a eemmissioner Unifed States
magisirate,

3/20/72

R T




—

Rile 17, Subpocna.

Advisory Committee Note

Subdivisions (a) and (g) are
amended to reflect the existence of the
"United States magistrate,'" a phrase
defined in rule 54,

Subdivision (f)(2) is amended to provide that the court
has diseretion over the place at which the deposition is o be
taken. Similar authority is conferred by Civil Rule 45(d)(2).
See C. Wright, Federal Practico and Procedure: Criminal
§ 278 (1969).

Ordinarily the deposition should
be taken at the place most convenient
for the witness but, under certain
circumstances, the parties may prefer
to arrange for the presence of the
witness at a place mere convenient
to counsel,

3/20/72




Rule 20. Transfer From the District for Plea and

Sentence

(a) INDICTMENT OR INFORMATION Penping. A
defendant arrested, o= held, or found in a district
other than that in which the an indictment, or
information is pending against him may state in
writing that he wishes to plead guilty or nolo
contendere, to waive trial in the district in which
the indictment or information is pending, and to
consent to disposition of the case in the district
in which he was arrested, o is held, or found,
subject to the approval of the United States
attorney for each district. Upon receipt of the
defendant’s statement and of the written ap-
proval of the United States attorneys, the clerk
of the court in which the indictment or informa-
tion is pending shall transmit the papers in the

3/20/72



wiing or certified copies thereof to the clerk

t.o court for the district in which the de-

Dot is arrested, held, or Jound, and the
;o = wation shall continue in that district.

INGieTMENT or INFORMATION NoOT PEND-

.. A defendant arrested, em-a-warrant
r-sved-upon-a-eempiain: held, or found

.7 a district other than the district

-~ wnich a complaint is pending against
Z.T ef-arrest may state in writing that he
wishes to plead guilty or nolo contendere,
t° walve trial in the district in which the
w.Trant was issued, and to consent to
~-+sposition of the case in the district in

wniin he was arrested, held, or found,
sw->ect to the approval of the United States
siiirney for each district. Upon receipt of the

«nt's statement and of the written ap-

+ 7 the United States attorneys and upon

...z of an information or the return of an

tovnt, the clerk of the court for the dis-

o which the warrant was issued shall

o . tle papers in the proceeding or certified

.~ tuereof 1o the elerk of the court for the
‘\:.-,:.:\v}:xchthedcfendantwasarrest,ed,heldl or found, and

s ton shall continue in that district.

-+ defendunt is brought before the court

to anoinformation filed in the district

owarant was issued, he may at that

vwoveandictment as provided in Rule rule

. Uue piosccution may continue based upon

~ ination originally filed.

i.0iCioor Not Guinty PLea. If after

. Twocding has been transferred pursuant to

Shemeonwigoor (b) of this rule the defendant

“wes ROU guaty, the clerk shall return the

. RN




rule 20

I

papers to the court in which the prosecution was
commenced, and the proceeding shall be restored
to the docket of that court. The defendant’s
statement that he wishes to plead guilty or nolo
contendere shall not be used against him.

(d) JuvenIires. A juvenile (as defined in 18
U.8.C. § 5031) who is arrested, e held, or found
in a district other than that in which he is al-
leged to have committed an act in violation of
a law of the United States not punishable by
death or life imprisonment may, after he has
been advised by counsel and with the approval
of the court and the United States attorney,
consent to be procceded against as a juvenile
delinquent in the district in which he is ar-
rested, er held, or found. The consent shall be
given in writing before the court but only after
the court has apprised the juvenile of his rights,
including the right to be returned to the district
in which he is alleged to have committed the act,
and of the consequences of such consent.

tey Summens: For the purpese of initinting o
transter under this rule & persen who appears in
response 6 & suinmons issued wnder Rule 4
shall be treated as i he had been arrested or &
warrant in the distriet of sueh appearanee-

[
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Rule 20. Transfer From the District for
Plea and Sentence

Abpvisory ComMmiTTEE NoTE

Rule 20 is amended to provide that a person “found” in
& district other than the district in which he is charged with
o criminal offense may, subject to the other provisions of rule
20, plead guilty in the district in which he is “found.” Under the
former rule, practice is to have the district in which the
offense occurred issuo a bench warrant authorizing the arrest
of tho defendant in the district in which he is “found’’. This
is o procedural complieation whicli serves no interest of oither
the government or the defense and thereforo can properly bo
dispensed with,
Making the fact that a defendant is “found” in the district
an adequate basis for allowing him to plead guilty there
makes it unnecessary to retain subdivision (e) which makes
appearance in response Lo a summons cquivalent to an arrest.
Dropping (¢) will climinate some minor ambiguity created
by that subdivision. Sece C. Wright, Federal Practice and
Procedure: Criminal § 322 n.26, p. 612 (1969, Supp.1971).



Rule 29.1 Closing Arpgument.

After the closinz of evidence the

prosccution shall open the argument.

The defense shall be permitted to reply.

The prosecution shall then be permitted

to reply in rebuttal,

Apvigory Commitrer NoOTE

This rulo is designed to control the ordor of closing argu-
ment. Tt reflecty the Advisory Committeo’s viow thot it is
desirabla to havoe a uniform federal practico. Tho rulo is
drafted in tho view that fair und effectivo adwinistration of
justico i3 best served if the defondant knows tho arguments
actually made by tho prosceution in bohalf of conviction
beforo tho defondant i facod with tho docision whothor to

roply and what to roply.

3/20/72
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Rule 31. Verdict.

(e) Criminal Forfeiture. If the

indictment or the information alleges that

an_interest or property is subject to

criminal forfeiture, a special verdict

shall be returned as to the extent of the

interest or property subject to forfeiture,

if any.




3/20/72

Rule 31 (e)

Advisory Committee Note

Subdivision (e) is new. It is intended to provide
procedural implementation of the recently enacted
criminal forfeiture provision of the Organized Crime
Control Act of 1970, Title IX, §1963, and the Compre-
hensive Drug Abuse Prevention and Control Act of 1970,
Title IT, §408 (a)(.;.

The assumption of the draft is that the amount of
the interest or property subject to criminal forfeiture
is an element of the offense to be alleged and proved.
See Advisory Committee Note to rule 7 (c)(2).

Although special verdict provisions are rare in

criminal cases, they are not unknown. See United States

v. Spock, 416 F.2d 165 (1lst Cir. 1969), especially

footnote 41 where authorities are listed.

SR IIMG
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Rule 32. Sentence and Judgment.

(a) SENTENCE.

(1) Imposition of Sentence. Sentence shall be
imposed without unreasonable delay. Pending
sordence-the-coust may-eommit- tho- defendant.
6F €0RtiRu0- oF -abter the Luik Before imposing
sentence the court shall afford counsel an op-
portunity to speak on behalf of the defendant
and shall address the defendant pcrsoxgl?llly and
ask him if he wishes to make a statement in his
own behalf and to present any information in
mitigation of punishment.

(2) Notification of Right to Appeal. After
imposing sentence in a case which has gone to
trial on a plea of not guilty, the court shall ad-
vise the defendant of his right to appeal and of
the right of a person who is unable to pay the
cost of an appeal to apply for leave to appeal in
forma pauperis. There shall be no duty on the
court to advise the defendant of any right of appeal
after sentence is imposed following a plea of guilty
or nolo contendere. If the defendant so requests,
the clerk of the court shall prepare and file
forthwith a notice of appeal on behalf of the
defendant.

(b) JUDGMENT.

(1) In General. A judgment of conviction

shall set forth the plea, the verdict or findings,
and the adjudication and sentence. If the de-
fendant is found not guilty or for any other
reason is entitled to be discharged, judgment
shall be entered accordingly. The judgment
shall be signed by the judge and entered by the
clerk.

{2) Criminal Forfeiture. When a
verdict contains a finding of property
subject to a criminal forfeiture, the
Judgrent of criminal forfeiture shall
authorize the Attorney General to seize
the interest or property subject to
forfeiture, fixing such terms and condi-
tions as the court shall deem proper,

— o e e e it




rule 32

(c) PRESENTENCE INVESTIGATION.

(1) When Made. The probation service of
the court shall make a presentence investization
and report to the court before the imposition of
sentence or the granting cf probation, unless
the eourt ethepwise direets except that the
court, at s discrction, may dispense with a
prescnlence report, in the following situations:

(A) If the mazimum penally is one year or less;

(B)If the defendant has two or more prior
Jelont convictions;

(C). 1/ the defendant refuses io be interviewed by
the probation department or requests that dis-
position be made without a presentence report;

(D) If it is impractical to verify the background
of ine defendant.

The report shall not be submitted to the court
or its contents disclosed to anyone unless the
defendant has pleaded guilty or has been found
guilty, except that a judge may, with the consent of
the defendant, inspect a1 presentence report to
dctermine whether a plea agreement should be
accepled pursuant o rule 11(e)(3).

(2) Report. The report of the presentence
Investigation shall contain any prior criminal
record of the defendant and such information
about his characteristics, his financial condition
and the circumstances affecting his behavior as
may be helpful in imposing sentence or in grant-
ing probation or in the correctional treatment
of the defendant, and such other information
as may be required by the court.

o LT
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(3) Disclosure.

(A) Before imposing  scntence the court
may diselose to the defendant or his eounsel
all er prrb of the materinl eontiined in the :
report-of-the-presentenee-investiga- *
tten shall upon request permit the defendant, :
or his counsel if he is so repre-
sented, to recad the report of the )
presentcnce investigation exclusive 3
of any recommendation as to sentence,
unless in the opinion of the court the
report contains diagnostic opinion
which might seriously disrupt a
program of rehabilitation, sources of
information obtained upon a promise
of confidentiality, or any other
information which, if disclosed,
might result in harm, physical or
otherwise, to the defendant or other
persons; and the court shall afford
the defendant or his counsel an
opportunity to comment thereon.

(B) 1If the court is of the view
that there is information in the pre-
sentence report which should not be
disclosed under subdivision ()(3)(A) of this rule,
the court in lieu of making the report
or part thereof available shall state
orally or in writing a summary of the
factual information contained therein
to be relied on in determining sentence,
and shall give the defendant or his
counsel an opportunity to comment
thereon. The statement may be made to
the parties in camera.

(C) Any material disclosed to the defendant
or his counsel shall also be disclosed to the
attorney for the government.

ok
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(D) Any copies of the presenlence investigation
report made available to the defendant or his
counsel and the atlorney for the government shall
be returned to the probation officer tmmediately
following the tmposition of sentence or the
granting of probation. Copies of the presentence
wnvestigation report shall not be made by the
defendant, his counsel, or the attorney for the
government,

(E) The reports of studies and recommendations
conlained therein made by the Director of the

Bureau of Prisons or the Youth Correction
Division of the Board of Parole pursuant {o
18 U.S.C. 4208(b), 4262,  6010(e), or 6034 shall be

considered a presentence tnvestigation within
the meaning of sybdivision (©)(3) of this rule.

(d) WITHDRAWAL OF PLEA OF GUILTY. A
motion to withdraw a plea of guilty or nolo
contendere may be made only before sentence
is imposed or imposition of sentence is
suspended; but to correct manifest injustice
the court after sentence may set aside the
judgment of conviction and permit the
defendant to withdraw his plea.

(e) PROBATION. After conviction of an
offense not punishable by death or by life
imprisomment, the defendant may be placed
on probation as-previded-by-iaw if permitted

by law,

(£) REVOCATION OF PROBATION. The
court shall not revoke probation except
after a hearing at which the defendant
shall be present and apprised of the
grounds on which such action is proposed,
The defendant may be admitted to bail
pending such hearing.

-
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Avvisony Coammirrre NoTh

Subdivision (a)(l) is amended by
deleting the reference to commitment or
rclease pending scntencing, This issue
1s dealt with explicitly in the proposed
revision of rule 46 (c).

Subdivision (a)(2) is amended to make
clear that there is no duty on the court
to advise the defendant of the right to

appeal after sentence is imposed following a plea of guilty
or nolo contendere.

To require tho court to ndviso the defendant of a right to
appenl after a plen of guilty, necepted pursuant to the
incrensingly stringent requirements of rule 11, is likely to
be confusing to the defendant. Seo American Bar Association
Standards Relating to Criminal Appeals § 2.1(b) (Approved
Draft, 1970), Jlimiting the court’s duty to advise to “‘contested
cases.”’

Tho Advisory Committes is of the opinion that such
advice, following n sentenco imposed after a plen of guilty,
will merely tend to build false hopes and encourage [rivolous
appenls, with the attendant expense to tho defendant or

3 the taxpayers.

© PmEr ryle 32(a)(2) imposcs n duty only upon conviction
after ™trial on a plea of not guilty.” The few federal cases
dealing with the question have interpreted rule 32(a)(2)
to say that the court has no duty to advise defendant of his
right to appeg| after conviction following w guilty plea.
Burton v, Unitcd Stales, 307 F, Supp. 448, 450 (D. Ariz. 1970);
Alaway v. United States, 280 F. Supp. 326, 336 (C.D. Calif.
1968); Crow v. United States, 397 T 2d 284, 285 (10th Cir.
1963).

Prior to the 1966 amendment of rule 32, the court’s duty

was evelr more limited. At that time [rule 37(n)(2)) the

- court’s duty to advise was limited to those situntions in
which sentence was imposed after Lrial upon a not guilty
plea of u defendunt not represented by counsel. 8A J. Moore,
Federal Practico ¢ 82.01(3} (2d ed. Cipes 1969); C. Wright,
Federal Practico und Proceduro: Criminal § 528 (1069);
6 L. Orficld, Criminal Proceduro Under tho Fodoral Rules
§ 32:11 (1067). ,
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Subdivision (b)(2) is new. It is intended
to provide proccdural implementation of the
recently cenacted criminal forfeiture provi-
sions of the Organized Crime Control Act of
1970, Title IX, §1963, and the Comprchensive
Drug Abusc Prevention and Control Act of
1970, Title II, §408 (a)(2).

18 U.S.C. §1963 (c) provides for property
seizure and disposition. 1In part it states:

(c) Upon conviction of a person under
this scction, the court shall authorize
the Attorney General to seize all
property or other interest declared
forfeited under this section upon such
terms and conditions as the court shall
decem proper.

Although not specifically provided for
in the Comprechensive Drug Abuse Prevention
and Control Act of 1970, the provision of
Title II, §408 (a)(2) f01L01t1ng "profits"
or LnLeresL“ will necd to be implemented
procecdurally, and therefore new rule
32 (b)(2) will be applicable also to that
legislation,

For a brief discussion of the procedural
implications of a criminal forfeiturc, see
Adv1501y Committee Notc to rule 7 (c)(2)

Subdivicion (c¢) (1) makes clear that a
presentence report is required except when
the maximun penalty is a year or less;

the defendant has two or more prior felony
convictions; the defendartt refuses to be
interviewed or requests disposition
without a presentence report; or it is
impractical to verify the background of
the defendant,  Although not stated, it

is obvious that a presentence report

is not required if a prior report, still
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rcasonably current, is available. In tucse Situations
the sentencing 3udge is not required to have a

presenteneo inves tignion but wmay have one, Joor exampile, ‘
theromay bo cases involving forcigners or instances in which -
the dcfendnnt convents o dispasition without a presentence

report becauso he does not want (e judgoe to learn of infor-

mation which will lead (o u niore severe sentence. The judge .

may, and probably will, wiut (o huve o presentence invesfi- |
gntion in the Intter cane, if ho suspeely ity existence, and the

rule gives him the authority to do so.

Also it scems clear to the Advisory Committee
that the presentcence report is of great
value for correcctional purposes and will
scrve as a valuable aid in reviewing
sentences to the cxtent that senteace
rceview may be authorized by futurc rule
change. TFor an analysis of the current
rule as it relates to the situation in
which a presentence investigation is -
required, sce C. Wright, Federal Practice
and Procedure: Criminal §522 (1969);

8A J. Moore, Federal Practice 932.03 [1]

(2d ed. Cipes 1969) .

Subdivision (c) (1) is also changed to
permit the judge, afcer obtaining defendant's
consent, to see tle presentence report
L order to dedide whether (0 acrept o plea agreement. The
change s desizied (o noplemont the plea agreement proce-
dure proposed m rule 11,

Former  whadivi 1on (c; (1) provided that “Tho reportl
ehullnot he subniitted to the court * * * uitless tho defendant
hws pleaded roaliy * ¢ 2 0y piccindodn judee from secing
opreentence sen 1t bnor (o the wecepintee of tho phon of
gty Lo Oriddd, Coaninel Pracedi o snder the Federa!
Reuies §3280 (1030): 8A . Moore, Federal Piactice
§ 02082, poaron 2 ed. Cipes 1a0hy: Wright, Federal
Practice wnd Proceduic s aiminal §523, p. 392 (1969);
Gregy v Unaied States, 3ut U S, 480 (190649),

Because inuay plow e ements sal) derd with tho sentenco
to bie fiposed, 3 will b tonportvi(, under. ryle’ 1r,
for the jude 0 hiave ke cese Lo sentencing mformution ns a
by for deciding whather (ho plea agrecinent iv an nppro-
printo ono, : N
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It has been suggested that the problem be denlt with by
allowing the judge to indicate upproval of the plea agree-
ment subject to the condition that the information in the
presentence report is consistent with what he has heen told
about the cuse by counsel. See American Dur Association,
Standuerds Reluting to Pleas of Guilty §3.3 (Approved Draft,
1965); President’s Commission on Law Enforc-ment and
Admmistration of Justice, The Challenge of Crime in a Free
Socicty 136 (1067).

Allowing the judge to see ihe presentence report priot to
his decision as to whether to necept the plea agreement is,
in the view of the Advisory Committee, preferable to a
conditional acceptunce of the plea. Sce Enker, Perspectives on
Plea Barguming, Appendix A of President’s Corr.nission on
Law Enforcement. and Adniinistration of Justice, Task Force
Report: The Courts at 117 (1967). It enables the judge to
have all of the information uvailuble to him at the time he is
called upon to decide whether or not to nceept the plea of
guilty and thus avoids the necewsity of a subsequent appear-

ance whenever the mformation is such that the judge decides
to reject the plea agreement,

There is presontly author ity to Lve a presentence report
preparcd priov to the seceptunre of the plea of guilty. In
Grega v, Un'ted States, 394 U S 49, 491 (19645, the court
said that the “higange fof vale 32 cleaiy permits the prepn-
ration of a presentence report Fefore guilty plea or eenvie-
tion ¥ * * % " In footnote 3 the court said:

PThe husters ot othe rule connr s this anterpretation. The first
Prolevanany, Deadfe of the rulc voui ! Pave requared the eancent of the
defend it o Lisnttor wy Lo commn e the pavestigation before the
detrorauon of poalt Advr 0 Conesitioe on Rules of Cronnnal
Precvdue, Tob T oales Cone Proc, Prebmanary Draft 130, 133
(1945 The Scoond Predunnary Dreft onntted this rcquirencent and
unposed no hiruiation on the e when the report could he made
and subruticd toth conrt Adv oery Cen nttee on Rules of Criminal
Proccdure, T'ed Rube~ Crom Proc | Secnne, Prelisunary Draft 126-12%
() Tuo thra and tanl diafo wisds was adopted as Rule 32,
was evadently ooy i 1ooveoa the e who opyoesed uny time
histatien, and thowe whoo preforee 1o that the entre 1mvc-tipation bhe
conducted oo cnehan of o onlt See 51, Ol‘field, Cruninal Pro-
codure Undes oo sodor il § 522 01167)

Where the judge rojects the plca
agrecement aiter scein, the jicsecatlence
report, he shuotld b2 1roe to recuse him-
sell from latci presiding over the trial
of the case., This is lei* to the discre-
tion o! the jul-e, There are in . tances
involviag prionr eoaviocitions where o Judiye
may have scen a prescenicnce report, yet
can properly try a casc on a plca of not
guilty. Webstor v United Statles,

F. Supp. (1973).7 Ualikc inc situation
in Gregr v, United Siates, subdivision




cvdes for diselosare of the presentenee report to

o0 et d ths wail enable counsel to know whether
Tt thes made avalable to the judge is likely

U srgadiaal Prosently il judges who decide pretrial
ot < o suppiess dlegally obtained evidence are not, for
teat rooomalvee, precluded from presiding at o later trial.

Subdivision (c¢) (3)(A) requires disclosure
o presentence information to the defense,
erelusive of any recommendation of sentence,
Trhe court 1s requirea to disclose the report
to defendant or his counsel unless the court
15 of the opinion that disclosurc would
svriously interfere witih rchabilitation,
conpromise coniidentiality, or create risk
of nharm to the defendant or others.

Any recommendation as to sentence should
not be disclosed as it may impair the effectiveness
of the probation officer if the defendant is
under supervision on probation or parole,

The issuec of disclosure of presentence
in.ovniation to the defensce has been the
suvject of recommendations from the Advisory
vormittee in 1944, 1962, 1964, and 1966,

Tne tastory is dealt with in considerable
eotarl an &, Wright, Federal Practice and
Procedure:  Criminal §524 (1969), and 8A
J. Moore, Federal Practice 932,03 [4] (2d
¢, Cipes 1969),

v

in iooent yaors, three prestigious organizations have
wdod that the report be disdosed to the defense.

n Bar Acwodation, Standards Relating to

~ - wnz Alternatives and Proocdures £ 44 (Approved
0T anas s Amerionn Law Institnte, Model Penal Code
CTT 5 PO D 1992); Nutional Council on Ciime and
o ey Maodddl Senteneing Act g4 (1963). This is
1o omnu ndanion of the Prasident’s Commission on
Ioforconent and  Administeation of Justice, Tho

L
LR

¢ oo of Crite inoa Free Soctery (1967) at p. 145
aosenee WD ot rovons for nondisdosure of sl
R oo hondamt snd lue conn b rhould be punetted to

CoU L thre presentence ropert

s wrsainents for nnd g anst dis owr e wdi known
doc o ffectividy cot fonde i Aimenienn Buar A dation
S cuies Relatinz to Sontenong Alternetives and Pro-
o Bag Commentary ot j214-225 (Approved Diraft,
s See aden Lehiich, The Use and Diselosure of Pre-
¢ Reports an the United States, 47 FLR.D. 225
R

A D aecount of exisung proctices in Detiolt, Michi-
et el NMoavewuiee, Wisconisin s found in R Dawson,

Scnwneinyg (19695,
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Most members of the federal judicinvy have, in the past,
opposed compubsory disclosure. See the view of District
Judge Edvin M. Stunley, American Bar Association Stand-
ards Reluting to Sentencing Alternatives and Procedures, L
Appendin A, (Appendix A also confains the resulls of a Pl
survey of all federal judges showing that the clear majority .
opposed disclosure.) o

The Advisory Committee is of the view that accuracy of ;

senteneing information is important not only to the defend-
ant. but also to effective correctional treatment of a con- i
victed offender. The best way of insuring accuracy is dis-
closure with angportunity for the defendant and counsel
to point out to the court informution thought by the defenso
to be innccurate, incomplete, or otherwise misleading,
Experience in jurisdictions which require disclosure does not
lend support to the argument that disclosure will result in
less complete presentence reports or the argument that
sentencing procedures will becomo unnecessarily protracted.
It is not intended that the probation officer would be sub-
jected Lo any rigorous examination by defense counsel, or
that be will even be sworn to testify. The proceedings may
be very informal in naturo unless the court orders a full
hearing.

Subdivision (c¢)(3)(B) provides ior
situations in which the sentencing judge
believes that disclosure should not be
madce under the criteria set forth in
subdivision (c¢)(3)(A). He may disclose
only a summary of that factual information
"to be relied on in determining sentence,"
This is similar to the proposal of the
American Bar Association Standards Relating
to Sentencing Altcrnatives and Procedures,
§4.4 (b) and Commentary at pp. 216-224.

Subdivision (c¢) (3) (D) provides for
the return of disclosed presentence
reports to insure that they do net* become
available to unauthorized persons, See
National Council on Crime and Delinquency,
ilodel Sentencing Act §4 (1963): '"Such
reports shall be part of the record but
shall be scaled and opened only on order
of the court."
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Subdivision (c)(3) (E) makes clear that
diagnostic studies under 18 U.S.C. 4208 (b),
5010 (c), or 5034 arc covered by this rule
and also that 18 U,S.C. 4252 is included
within the disclosurc provisions of sub-
division (c), Section 4252 provides for
the presentence examination of an "eligible
offender” who is believed to be an addict
to determine whether "he is an addict and
is likely to be rehabilitated through
treatment.,"

Both the Organized Crime Control Act of 1970 [§3575(h)]
and the Comprehensive Drug Abuse Prevention und Control
Act of 1970 [§ 409(b)] have special provisions for presentence
investigation in the implementation of the dangerous special
offender provision, 1t is, however, unnecessary to incorporate
them by reference in rule 32 because each contains a specific
provision requiring disclosure of the presentence report. The
judge does have authority to withhold ssme information “in
extraordinary cases” provided notice is g1 "en the parties and

the court’s rensons fo) withholding information aro made part
of the record.

Subdivision (e) is amended to clarify
the meaning,

——
% .
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Rule 38. Stay of Exccution, and Relief Pending
Review

(a) StAay or [IXECUTION.

(1) Death. A sentence of death shall be stayed
if an appeal is taken. -
z (2) Imprisonment. A sentence of imprisonment
shall be stayed if an appeal is taken and the
defendant is admitted o bail released pending
disposttion of appeal pursuant to rule 9(b) of the
Federal Rules of Appellate Procedure. If not
stayed, the defendant i not admitted to bail;
the court may recommend to the Attorney
General that the defendant be retained at, or
transferred to, a place of confinement near the
place of trial or the place where his appeal is to
be heard, for a period reasonably necessary to
permit the defendant to assist in the preparation
of his appeal to the court of appeals. -

(3) Fine. A sentence to pay a fine or a fine
and costs, if an appeal is taken, may be stayed
by the district court or by the court of appeals

upon such terms as the court deems proper. The
court may require the defendant pending appeal
to deposit the whole or any part of the fine and
costs in the registry of the district court, or to
give bond for the payment thereof, or to submit
to an examwmation of assets, and it may make
any appropriate order to restrain the defendant
from dissipating his assets.

(4) Probation. An order placing the defendant
on probation may shall be stayed if an appeal is
taken. If not stayed, the court shall specify when
the term of probation shall commence. If the order
15 stayed the court shall fix the terms of the stay.
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Rule 38, Stay of Execution, and
Relief Pending Review

Advisory Committee Note

Rule 38(a) (2) is amended to rcflect
rule 9(b), Federal Rules of Appcllate
Procedure, The criteria for the stay
of a sentence of imprisonment pending
disposition of an appeal are those
specified in rule 9(c) which incorporates
18 U.S.C. §3148 by reference.

The last sentence of subdivision (a) (2)
is retained although casy access to the
defendant has become less important with
the passage of the Criminal Justice Act
which provides for compensation to the
attorney to travel to the place at which
the defendant is confined. Whether the
court will recommend confinement near the
place of trial or place where the appeal
is to be heard will depend upon a balancing
of convenience against the possible
advantage of confinement at a more remote
correctional institution where farilities
and program may be more adequate,

The " amendment to subdivision (a)(4) gives the
court discretion in deciding whether to stay the order placing
the defendant on probation. It also makes mandatory the
fixing of condition for the stay if a stay is granted. The
court eannot release the defendant pending appeal without
either placing him on probation or fixing the conditions for
the stay under the Bail Reforin Act, 18 U.S.C. § 3148.

Former rule 38(u)(4) mnkes mundatory a stay of an order
placing the defendant on probation whenever an appeal is
noted. The court may or may not impose conditions upon
the stay. See rule 46, Federal Rules of Criminal Procedure;
and the Bail Reform Act, 18 U.S.C. § 3148.
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Having the defendant on probation during the period
of appeal may serve the objectives of hath conmmunity
protection und defendnnt rehnbilitation. In current practice,
the order of probation is sometimes stayed for an appeal
period as Jong as two years. In a situation where the appeal
is unsuceessful, the defendant must start under probation
supervision after so long u time that the conditions of pro-
bation imposed at the time of initial sentencing may no longer
appropriutely relate cither to the defendant’s need for
rehabilitation or to the community’s need for protection,
The purposes of probation are more likely to be served if
the judge can excreise discretion, in appropriate cases, Lo
require the defendant to be under probation during the pe-
riod of appeal. The American Bar Association Project on
ards for Criminal Justice takes (he position that. prompt
imposition of sentence nids in the rebablitation of defend-
ants, ABA Standards Reluting to Pleas of Guilty § 1.8(n)(1)
Commentary p. 40 (Approved Draft, 1968). See also Suther-
land and Cressey, Principles of Criminology 336 (1966).

Under 18 U.S.C. § 3148 the court. now has diseretion to
impose conditions of release which are necessary to protect
the community against. dunger from the defendaut. This
is in contrast to release privs to conviction, where the only
appropriate eriterion is insuring the appearance of the defend-
ant. 13 U.SC. §3146. Becnuse the court may imposc
conditions of release to insure community protection, it
seems appropriate to enable the court to do so by ordering
the defendant to submit to probation supervision during
the period of appeal, thus giving the probation service
responsibility for supervision.

A major difference between probation and releasc
under 18 U.S.C. § 3148 exists if the defendant violates the
conditions imposed upon his release. In the event that
release is under 15 U.S.C. § 3148, the violation of the con-
dition may result in his bein,r placed in custody pending the
decision on appeal. 1f the nppeal were unsuccessful, the order
placing him on prolntion presumably would become effective
at that time, and he would then be released under probation
supervision. If the defendant were placed on probation, his
violation of a condition could result in the unposition of a
jail or prison sentence. If the appeal wero unsuccessful, the
jail or prison sentence would continue to bo served.

Stand-




Rule 40. Commitinent to Another District;
Removal

(a) Awnrestin Neavny Disrrier. If o person
Iy arresied on 4 warrnt iesued upon a com-
plint in a district other than the distriet of
the arrest but in the sime state, or on a warrant
isied upon a complaint in another state but at
a place less than 100 mniles from the place of
arrest, or without a warrant for an offense
committed in another district in the same state
or in another state but at a place less than
100 miles from the place of the arrest, he shall
be taken without unnecessary delay before the
nearest availuble eennmissioner or ethep Rearby
ofiteer deseribed in Rule 5 8} federal magis-
trate; preliminary proccedings shall be con-
ducted in accordance with rules 5 &} and {3
and §.1; and if held to answer, he shall be
held to answer to the district court for the
district in which the prosccution is pending,
or if the arrest was without g wartant, for the
district in which the offense was comniitted.
If such an arrest is made on a warrant Issued
cn an indictment or information, the person

arrested shall be taken before the district
court in_which the prosccution is pending or,
for the purpose of admission to bail, before a
eemmissioner federal magisirate in the district
of the arrest in accordance with provisions of

rule 9(¢)(1) who shall not be bound by the

amount of bail previously fixed-

(b) ArrEST IN DisTaNT DISTRICT.

(1) Appearance DBefore Cenvmissioner ep
Judge Federal Magistrate. If a person is arrested
upon a warrant issued in another state at a
place 100 miles or more from the place of
arrest, or without a warrant for an offense
committed in another state at a place 100
miles or more from the place of arrest, he
shall be taken without unnceessary  delay
before the nearest available eonmmissioner op
& nemdy jadue of the United Stades Jederal
magistrate in the district in which the arrest
was made.

3/20/72
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(2) Statement by Gommissioner er Judue
Federal Magisirate. The eompissioner on judge
Jederal magistrate shall inform the defendant
of the ehnrge aontnst iy of hig right 4o veluin
eotnsel; of 1hs right to vequest the assipnnient
of eornzel i he i3 unrble to eblain eounsel
e rights specified in rule & (c), of his right
to have a hearing or to waive a hearing by
sighing a waiver before the eonunissiener eop
wadae federal magisirate, of the provisions of
rule 20, and shall authorize his release under
tne terms provided for by these rules and by

bound by the amount of bail previously

fixed. +he eommisstoner
or judge shall alse inform the defendant that
he i3 neb vequired to make & stotemend and
that any statement meade by him may be
wsed aoninst him; shall alow him reasenable
eppertuinty to evnsult eounsel and shall admit
hint to bail aa provided in these rules-

(3) IIcaring; Warrant of Removal or Dis-
charge. The defendant shall not be called
upon to plead. If the defendant waives hearing,
the a judge of the United States shall issuc a
warrant of removal to the district where the
prosccution is pending. If the defendant docs
not waive hearing, the eommissioner or judue
Jederal magistrate shall hear the cvidence. At
the hearing the defendant may cross-examine
witnesses against him and may introduce
evidence in his own behalf. If the eommissiener
a United Slates magistrate hears the evidence
he shall report his findings and rccommenda-
tions to e a judge of the United States. If it
appears from {he eonmissionests United States
magistrale’s report or from the evidence ad-
diced before the judge of the United States
that sufficient ground has Leen shown for
ordering the removal of the defendant, the
judge shall Issue a warrant of removal to the
district where the prosceution is pending. Other-
wise lic shall discharge tne defendant. There
18 “sufficient grounds’ for ordering removal under
the jollowing circumstances.
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rule 40

(A) If the prosceution is by indictment,
warrant of removal shall issue upon production
of a certified copy of the indictment and
upon proof that the defendant is the person
named in the indictment.

(B) If the proscecution is by information or
complaint, a warrant of removal shall issue
upon the production of a certified copy of the oo
information or complaint and upon proof o
that therc is probable cause to belicve that :
the defendant is guilty of the offense charged.

(C) Hearine and Removal on Arrest withoud
s Warrants If a person is arrested without
a warrant, the hearing may be continued for
a reasonable time, upon a showing of probable
cause to believe that he is guilty of the
offense charged; but he may not be removed
as herein provided unless a warrant issued in
the district in which the offense was s alleged
{o have been committed is presented.

(4) Bail. If a warrant of removal is issucd,
the defendant shall be admitted to bail for
appcarance in the district in which the prose-
cution is pending ir seeordanee with Rule 46
under the terms provided for by these rules and
by 18 U.S.C. § 814G and § 8148 without
regard to the amount of bail
previously fixed. After a de-

fendant is held for removal or is discharged,
the papers in the proceeding and any bail
taken shall be transmitted to the clerk of the
district court in which the prosccution is
pending.

(5) Authority of United States Magistrate.
When authorized by a rule of the district
court, adopted in accordance with 28 U.S.C.
§636 (b), a United States magistrate may
issue a warrant of removal under subdivision
(b)(3) of this rule.
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Rule 40. Commitment to Another District; Removal,

Advisory Committee Note

Subdivision (a) is amended to make clear
that the person shall be taken before the
federal magistrate "without unnecessary
delay." Although the former rule was silent
in this regard, it probably would have been
interpreted to require prompt appearance,
and there is therefore advantage in making
this explicit in the rule itself. Sce
C. Wright, Federal Practice and Procedure:
Criminal § 652 (1969, Supp. 1971). Subdivision
amended to also make clear that the person
is to be brought before a "fedcral magistrate"
rather than a state or local magistrate
authorized by 18 U.S.C. § 3041. The former
rules were inconsistent in this regard.
Although rule 40(a) provided that the person
may be brought before a state or local officer
authorized by former rule 5(a), such state or
local of ficer lacks authority to conduct a
preliminary examination under rule 5(c), and
a principal purpose of the appearance is to
hold a preliminary examination where no prior
indictment ¢. information has issued. The
Federal Magistrates Act should
make it possible to bring a person before a
federal magistrate., See C. Wright, Federal
Practice and Procecdure: Criminal § 653,
especially n.35 (1969, Supp. 1971).

The reference to the federal magistrate
not being bound by bail previously fixed
reflects the fact that the magistrate will
be better able to fix bail in accordance
with the criteria of the Bail Reform Act of
1966. Of course, the magistrate may, in
making his decision, consider the amount
of bail previously fixed under rule 9 (b)Y (D)
and endorsed on the warrant.

/20/72
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Subdivision (b)(2) is amended to provide
that the federal magistrate should inform the
defendant of the fact that he may avail him-
scll of the provisions of rule 20 if applicable
in the particular case. IHowever, the failurec
to so notify the defendant should not invalidate
the removal procedurc. Although the ~old
rule is silent in this respect, it is current
practice to so notify the defendant, and it
sccems desirable, therefore, to make this
explicit in the rule itself.

The requirement that an order of removal
under subdivision (L) (3) can be made only by
a judge of the United States and cannot be made
by a United States magisrate is retained.
However, subdivision (b) (5) authorizes issuance
of the warrant of removal by a United States
magistrate if he is authorized to do so by a
rule of district court adopted in accordance
with 28 U.S.C. § 636(b):

Any district court * * * Ly the conecurrence of a majority of all the
judges * * ®* muy establish rules pursuant to which any full-time
United States inngistrate * * = may be assigned * * * guch addi-
tional duties as nre not inconsiatent with the Constitution and lnws of
the United States,

Although former rule 40(b)(3) requirad that the wariant

of removal bo issued by a judge of the United States, there

appears no constitutional or statutory prolibition against

conferring this authority upon a United States magistrate in

uccordance with 28 U.S.C. § 636(b). The background history

is dealt with in detail in 8A J, Moore, Federal Practice

%% 40.01 and 40.02 (2d ed. Cipes 1970, Supp.1971).
Subdivision (b)(4) makes explicit reference to provisions

of tho Bail Reform Act of 1966 by incorporating a cross-

reference to 18 U.S.C. § 3146 and § 3148.

I i e g ety e e e o




Rule 41. Scarch and Scizure

(a) AuTHORITY TO ISSUE WARRANT, A scarch
warrant authorized by this rule may be issued
by a federal magistrate or a judge of a state ef
the Hhiited States or ; eotnonwerlils or tep-
riterit court of record er by & United States
eomnrssioner within the district wherein the
property sought is located, upon request of a
Jederal law enforcement officer or an atlorney
Jor the government,

(b) Grovxps-rorTisuaner Property Which
May Be Scized With a Warrant. A warrant
may be issued under this rule to search for
and seize any (1) property that
constitutes evidence of the commis-
sion of a criminal offense;
sEelen-er-embezz}ed-iﬁ-vielaéien-ef
Ehe—laws—ef-Ehe-HniEed-SEaEesg
or (2) contraband, the fruits of
crime, or things otherwise criminally

possessed; or (3) property designed
or intended for use or which is or

has been used as the means of
committing a criminal offense.
pessedged;--~--- eentrollied;-or-
desigred-er-intended-for-use-o¥
whieh-is-er-has-been-uged-in
vielatien-ef-?iele-18;—978rGr;-§957r

(c) Tssuance anp CoONTENTS. A warrant
shall issue only on an affdavit or affidavits
sworn to before the judee or eommissiopes
Jederal magistrale or stale Judge and establish-
ing the grounds for issuing the warrant. If
the judee or eonumissiones federal magistrate
or state judge is satisfied that grounds for the
application exist or that there is probable
cause to believe that they exist, he shall issue
a warrant identifying the property and nam-
ing or describing the person or place to be
searched. The finding of probable cause
may be based upon hearsay evidence
in whole or in part.

Bcfore ruling on a request for a warrant the
Jederal magistrate or state judge may require
the affiant o appear personally and may
examine under oath the affiant and any wit-
nesscs he may produce, provided that such

3/20/72
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procceding shall be talken down by a court re-
porter or recording equipment and made part of
the affidavit. The warrant shall be dirccted
to a civil oflicer of the United States author-
1zed to cenforce or assist in enforcing any law
thercof or to a person so authorized by the
President of the United States. H shall state
the grounds er prebable enuse for iy jssunnce
i the nantes of the persons whese aflidavits
huve been taken in suppert thereofs It shall
connand the officer to search, within e speci-
Jied period of time not {o cxceed 10 days, fovthe
wHh the person or place named for the property
speeified. The warrant shall divect that i be
served in the daytime, but if the nffidavits
are po-ttive that the property is on the person
oF i Hie place to be searched;

the-warrant-may-direet-that-it-be-served
at-any-time- unless the issuing authority,
by appropriate provision in the warrant,
and for reasonable cause shown, authorizes
its execution at times other than daytime,
It shall designate the-distriet-judge-or
the-eemmigssiener a federal magistrate

to whom it shall be returned.

(d) Execution axp ReturN Wit INVEN-
TORY. Fhe warrant may be execeuted and
The officer taking property under the warrant
shall give to the person from whom or fromn
whose premises the property was taken a
copy of the warrant and a receipt for the
property taken or shall leave the copy and
receipt at the place from which the property
was taken. The return shall be made promptly
and shall be accompanied by a written in-
ventory of any property taken. The inventory
shall be made in the presence of the applicant
for the warrant and the person from whose
possession or premises the property was taken,
if they are precent, or in the presence of at
leust one credinle per<on other than the appli-
cant for the warrint or the person from whose
possession or premises the property was taken,
and shall be verified by the officer. The pdee
oF eotnmissioner federal magdsirate shiadl upon
recuest deliver w copy of the inventory to the
person from whomn or Jrom whose  premises
the property was taken and to the applicant
for the warrant.

’l"’l“*" . . |l- .
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(e) Mooy ror RurukN or PrOPeRTY.
e o Suppress Bridesiees A person aggrieved
by wn unlawful search and seizure may move
tiic district court for the district in which the
property was scized for the return of the
property and to suppress for the use a9 cvidenee
aivthing o obtained on the ground that ¢4)
the property wny Hleunliv seized  withoud
Arirnhl o 23 Hie warnant is insafficient on
th trees or {33 the property seized i3 1ot
thut deseribed in the warrant; er (B thera
wis net probable exuse for believing  the
exirtenee of the grounds on whieh the warrant
was psted; of (5) the wareant was Hlesnlly |
exeettted fie 15 entitled (o lawful possession of
ticc properly which was 1llegally seized. The
judge shall reeeive evidenee on any issue of
Tuet neeessary to the decision of the motion.
IT the niotion is granted the property shall be
restored  unless otherwdse subjeet to lowdal
detenrtion and it shall not be admissible in
evidence at any hearing or trial. The meton
to mdpitess exidenee may slso be made i the
ni=itiet where the Hid 3 to be had: The
tieten shedl be made before trind or hearing
thiews eppertaiite Hherefor did not exist es
tie defenamt was not nvare of the srounds
fop the miotion; but e et i #8 diseretion
teer entertein the o oa ob the feind eor
henvines If o molion for return of properly 1s
made or comes on for hearing wn the district
of trial after an indictment or information 1s
Jiled, 1t shall be treated also as a motion (o
suppress under rule 12,

(f) Morrox To SupPRESS. A motion to suppress
evidcnce may be made in the court of the disirict
of trial as provided in rule 12.

(z) RErury or Parers 1o Cuerg. The
sedee op  eommissioncr whe has jssuwed @
eenreh warrant federal nogisirate before whom
tie warrant 7s rolurned shall attach to the
warrant o copy of the return, inventory and
it other papers in connection therewith and
shail fi'e them with the clerk of the district

court for the district in which the property

Wiy 20iZeid,
(h) Score anp DrrintrioN, This rule does

not modify any act, inconsistent with it,

e
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regulating search, seizure and the issuance and
exceution of search warrants in circumstances
for which special provision is made. The term
“property” is used in this rule to include
documents, books, papers and any other tan-
gible objects. The term “daytime” is used in
this rule to mean the hours from 6:00 am. to
10:00 p.m. according to local time. The phras s

"federal law enforcement officer" is
used in this rule to mean any govern-
ment agent, other than an attorney for
the government as defined in rule 54 (c),

who is engaged in the enforcement of the
criminal laws and is within any category
of officers authorized by the Attorney
General to request the issuance of a
search warrant.




Rule 41. Search and Seizure.

Advisory Committee Note

Subdivision (a) is amended to provide
that a scarch warrant may be issucd only
upon the request of a federal law enforce-
ment officer or an attorney for the govern-
ment. The phrase “"federal law enforcement
officer" is defined in subdivision (h) in a
way which will allow the Attorney General
to designate the category of officers who
are authorized to make application for a
search warrant. The phrase "attorney for
the government" is defined in rule 54.

The title to subdivision (b) is changed to make it conform
more aceurately to tho content of the subdivision. Sub-
division (b) is also changed to modernize the langungo used
to describe the property which may be seized with a lawfully
issued search warrant and to toke account of a recent
Supreme Court decision (Warden v. Iayden, 3%7 U.S. 294
(1967)) and recent congressional action (18 U.S.C. § 3103a)
which authorize the issuanco of n search warrant to search
for items of solely evidential value. 18 U.S.C. § 3103a pro-
vides that “a warrant may be issued to search for and scize
any property that constitutes evidence of a criminal offense « .

Recent state legislation authorizes the issuance of n
search warrant for evidence of crime. See, e.g., Cal. Penal
Codo § 1524 (4) (West Supp. 1968); Ill. Rev. Stat. ch. 38,
§ 108-3 (1965): LSA C. Cr. P. art. 161 (1967); N.Y. CPL
§690.10 (4) (McKinney, 1971) ; Ore. Rev.
Stat. § 141.010 (1069); Wis. Stat §968,13 (2) (1969).

The genernl weight of recent text and Inw review comment
has heen in favor of allowing a search for evidence. 8 Wig-
more, Evidence § 2184a (AMcNaughton rev. 1961); Kamisar,
The Wiretapping-Eavesdropping Problem: A Professor’s
View, 44 Miun. L. Rev. 891 (1860); Iaplan, Search and
Scizure: A No-Man’s Land in the Criminat Law, 49 Calif.
I Rev. 474 (1961); Comments: 66 Colum. L. Rev. 355
(1966), 45 N.C. L. Rev. 512 (1967), 20 U. Chi. L. Rev. 319
(1953).

There is no intention to limit the prolection
of the fifth amendment against compulsory self-ineriming-
tion, so items which are ~olely “festimoninl” or “communi-
eative’” in nature migzht well be inadmissiblo on those
grounds. Schmerber v, California, 384 U.S. 757 (1966). The
court referred to tho possible Lifth Amnendment limitution
in Warden v. Huyden, supra:
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Thiv case thus does not rea.ire that we consider whether there aro
ttems of evidential value whose very nature precludes them from being
the object of i scasonable search wnd seizure. {387 U.S. at 303, !

See ALI Model Code of Pre-Arraignment
Procedure §551.03 (2) and commentary at
pp. 3-5 (April 30, 1971).

. .l" e

It seems preferable to allow the Fifth amendment himita-
tion to develop as cases nrise ruther than allempt to nrticu- ;
late the constitutional dectrine as part of the rule itself. -

The amendment to subdivision (¢) is intended fo muke .
clear that a search warrant may properly be based upon a
finding of probable cause based upon liearsay. That o
search warrant may properly be issued on the basis of
hearsay is current law. See, ¢.g., Jones v. United Stales, 362
U.S. 257 (1960); Spinelli v. United States, 393 U.S. 410
1969). Sce also Siate v. Beal, 40 Wis.2d 607, 162 N.wW.2d
=5 (1968), reversing prior Wisconsin cases which held that
& search warrant could not properly issue on the basis of
hearsay cvidence.

Tha pravision in subdivision (c) that tho magistrate may
exammo the affiunt or witnesses nnder oath is intended to
asstro im an opportunity to make a careful decision as Lo

wiite ther there is probable cause. It seems
desirablc to do this an an incident to the

issuanco of tho warrant rather than having the issue raised
only later on n motion to suppress the evidence. Sece L.
Tiflany, D McIntyre, and D. Roteaberg, Detection of Crime
118 (1967). If testimony is taken it must bo recorded, trans-
scribed, and mado part of the sffidavit or afRdavits. This is
to insure an adequate basis for determining the sufliciency
of the evidentiary grounds for the issuance of the scarch
warrant if thut question should later arise.

The requirement that the warrant itself state the grounds
for its issuance and the names of uny affiants, is eliminated
as unnccessary puper work. Thero is no comparable require-
ment for an arrest warrant in rulo 4. A porson who
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wishes to challenge tho validity of a search warrant s
neress (o the allidavits upon which the warrant was isoned.

The fomer requirement that (he warrant require that, the
search be conducted “forthwith” is changed to read “within
u specified period of time not to exceed 10 days.” The former
rule contained an inconsistency between subdivision (c)
requiring that the search be conducted “forthwith” and
subdivision (d) requiring exccution “within 10 days after
its dato.” The amendment resolves this ambiguity and con-
fers discretion upon the issuing magistrate to specify the timo
within which the scarch may be conducted to meet the needs
of tho particular case.

The rule is also changed to allow the magistrate to author-
iz a scurch at a time other than “daytime,” whero thero is
“rensonabloe cause shown” for doing so. To 1uke clear what
“daytime” means, the term is defined in subdivision (h).

Subdivision (d) is amended to conform its language to the
Federal Magistrates Act. Tho language “T'he warrant may
be exccuted and returned only within 10 days after its date”
is omitted as unnecessary. Tho matter is now covered
adequately in new subdivision (¢) which gives the
issuing officer authority to fix the time within which tho
wurtant is to be exceuted.

The amendment to subdivision (¢) and the addition of
subdivision (f) ave intended to require the motion to suppress
evidence to be made in the triul court ruther than in the
district in which the evidence was scized as now allowed by
tho rule. In DiBclla v. United States, 369 U.S. 121 (1962),
the court, in effect, discouraged molions to suppress in tho
district in which the property was seized:

Therc iv a deetsion in the Second Circuit, Uniled Stales v. Klaphol:,
240 N 2d 491 (1950), allonimg the Government an appeal from an
order granting a post-indictment motion to suppicss, apparently for
the ~sngle reason that the motion was filed 1n the district of wvizure
rather than of trial; but the cise was snon thereafter tuken by a District
Court to have coun~eled dechning jurisdietion of such motions for
reasoas persuasive against allowing the appeal: “This course will avoid
a needless duplieation of effort by two courts and provide a more
expuditions resolution of the controversy besides avoiding the risk of
determining  prematurely  and inndequately the admissibility  of
evidence at the trinl. . . . A piccemenl adjudication such ny that

v -
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which would necesearily follow from o dispo~ition of the motion hcre

mighit conceivahly result i prejudice cither to the Govarnment or the :
defondants, or Loth.” United States v. Lester, 21 F.R.0D. 30, 31 :
(D.CS.D.NY. 1057). Rule 41(c), of course, specifieally provides for =
makmg of the motion m the distriet of reizure. On n tlumary hear-
ing, however, the tuling there is bhely adways Lo be tentative. We think
1t accords most rsatisfactorily with sound admunistration of the Rules
to treat such rulings ns interlocutory. [369 U.S. at 132-133.} ) :

As amended, subdivision (¢) provides for & return of the
property if (1) the person is entitled to Inwful possession
and (2) the scizuro was illegal. This means that the judgo in
the district of seizuro does not have to decido the legality of
tho seizure in cases involving contraband which, oven if
scized illegally, is not to be returned.

The five grounds for returning the property, listed in the
old rulo, aro dropped for two roasons—(1) sub-
stantive grounds for objecting to illegally obtained evidence
(r.g., Miranda) are not ordinarily codified in tho rules and
(2) the categories are not entircly nccurate. See United
States v. [loward. 138 T. Supp. 376, 380 (D. Md. 1956).

ERRL

A sentence §s added to subdivision (e) to provide that a
motion for return of property, made in the district of trial,
~hall be treated also as a motion to suppress under rule 12.
This eliange is intended to further the objective of -
rule 12 whicl is to have all pretrial motions disposed of in a
single court appeawrance rather than to have n series of pre-
trinl motions made on different dates, causing undue delay
in administration.

Subdivision () is new and refllects the positio it that it
i best to have the motion (o suppress made in the court of
the district of trial rather than in the court of the district
inwhich the seizure occurred. The motion to suppress in the
district of trial should be made in aceordance with the provi-
sions of rule 12. :

Subdivision (g) i~ changed to conform (o subdivision (c)

which requires the 1eturn to be made
befare o federal judicial officer even though the search
warrant ay have heen issued by a nonfederal mungistrate.
Subdivision (h) is former rule 41(g)
with tue addition of a definition of the
term "daytime" and the phrase "federal
law enforcement officer.,"




Rule 43. Presence of the Defendant,

(a) PresencE REQuIirep. The defendant shall
be present at the arraignment, at the time of
the plea, at every stage of the trial inciuding
the impaneling of the jury and the return of
the verdict, and at the imposition of sentence,
exeept as otherwise provided by +hese this
rules. 1 proveentionn for offenses wot prvsh-
able by death; the defendant’s wveluntary ab-
sepee after the +pinl has been eommeneed
his presenee shell not prevent eontinuing the
trinl t0 and ineluding the return of the wepdiet:

(b) ContiNUvED PrESENCE Nor REQUIRED. The
Jurther progress of the irial to and including the

return of the verdict shall not be prevented

and the defendant shall be considered to

have: waived his rlght to be present

whencver a defendant, H;nltlaliy present,

_(1) voluntarily absents himself

after the_trial has commenced (whether

prwnqgwh@>ha§“bg§n informed by the

court of his obligation_ to_remain

during the trial)

L O

(2) engages in conduct which is

such as to justify his being excluded

from the cour&room.

(c) Presence Nor Requirep. A deferdant
need not be present in the following situations:

(1) A corporation may appear by couansel

for ail purposes.

(2) In prosecutions for offenses punishable
by fine or by imprisonment for not. more than
one year or Hoth, the court, with the written
consent of the defendant, may perioit arraign-
ment, plea, trial, and imposition of sentence

in the defendant’s absence

(3) At a conference or argument

between counsel upon a question of law.

7/,

under Ruie rule 35.

(4) At a reduction of sentence
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Rule 43. Presence of the Defendant,

Apvisory CommiTTEE NOTE

The revision of rule 43 is designed to reflect
Hlivoris v. Allen, 397 U.S. 337 (1970). In Allen, the court
held that “there are at least three constitutionally per-
nmissible ways for a trial judge to handle an obstreperouvs
Jdefendant like Allen: (1) bind and gag him, thereby keeping
him present; (2) cite him for contewnpt; (3) tuke him out of
the courtroom until he promiscs to conduct himself properly.”
397 US. at 343-344.

Since rule 43 formerly limited trial-
in absentia to situations in which there
is a "voluntary absence after the trial
has been commenced," it could be read as
precluding a federal judge from exercising
the third option held to be constitutionally
permissible in Allen, The amendment is
designed to make clear that the judge does
have the power to exclude the defendant
from the courtroom when the circumstances
warrant such action,

The decision in Allen mnkes no attempt to spell out
standards to guide a judge in selecting the appropriate
methed to ensure decorum in the courtroom and there is no
attempt tordo so in the revision of the rule.

The concurring opinion of Mr. Justice Brennan stresses
that the trnal judge should make a reasonable effort to en-
able an excleded defendant “to communicate with his
attorney and, if possible, to keep apprised of the progress of
the trial.” 397 U.S. at 351. The Federal Judicial Center is
presently engaged in experimenting with closed circuit
television in courtrooms. The experience gained irom these

iy
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experiments may meake closed circuit television readily
available in federal courtrooms through which an excluded
defendant would be able to hear and observe the trial.
The defendant’s right to be present during the trial on a
capital offense has been said to be so
fundamental that it may not be waived.

Diaz v. United States, 223 U.S. 442, 455 (1912) (dictum);

4

Near v. Cunningham, 313 F. 2d 929, 931 (4th Cir. 1963);
C. Wright, Federal Practice and Procedure: Criminal § 723
at 199 (1969, Supp. 1971).

However, in Illinois v. Allen, supra,
the court's opinion suggests that
sanctions such as contempt may be
least effective where the defendant
is ultimately facing a far more serious
sanction such as the death penalty.

397 U.S. at 345. The ultimate determi-
nation of when a defendant can waive
his right to be present in a capital
case is left for further clarification
by the courts.

Subdivision (b)(l) makes clear that
voluntary absence may constitute a waiver
even if the defendant has not been informed
by the court of his obligation to remain
during the trial. Of course, proof of
voluntary absence will require a showing
that the defendant knew of the fact that
the trial or other proceeding was going
on. C. Wright, Federal Practice and
Procedure: Criminal §723 n.35 (1969).
But it is unnecessary to show that he was
specifically warned of his obligation to
be present; a warning seldom is thought
necessary in current practice.
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Subdivision (c¢)(3) makes clcar that the
defendant need not be present when the
subject matter of a conference between
counscl relates to an issue of law. Thus,
in a hearing on a pretrial motion, the
prescnce of a defendant is not required
if the issue is limited to a question of
law, TFor a discussion of the requirement
of presence at the pretrial motion stage,
see C. Wright, Federal Practice and
Procedure: Criminal §721 at 195 (1969).

The other changes in the rule are
editorial in nature. In the last phrasc
of the [first sentence, "these rules" is
changed to read '"this rule," because there
are no references in any of the other rules
to situations where the defendant is not
rcquired to be present. The phrase “"at the
lime of the plea," is added to subdivision (a)
1o make perfectly clecar that defendant must
be present at the time of the pleca. See
rule 11 (e)(5) which provides that the Jjudge
may set a time, other than arraignment, for
the holding of .a plea agreement procedure,

..
b s
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Rule 44. Right to and Assignment of Counsel.

(a) Ricur to AssiGNep Counster. Every de-
fendant who is unable to obtain counsel shall
be entitled to have counsel assigned to represent
him at every stage of the proceedings from
hix initial appearanee before the eoninmssiones
Jederal magistrate or the court through appeal,
unless he waives such appointment,.

(b) AssiexvenT Procepunre. The procedures
for implementing the right set out in subdivision
(a) shall be those provided by law and by local
rules of court established pursuant thereto.

ApvisorRY COMMITTEE INOTE

Subdivision (a) is amended to reflect the Federal Magis-
trates Act of 1968. The phrase ‘federal magistrate”
18 dofined in rule 54.

e e e i e




Rule 46. Release from Custody

Rule 46: Relense on Bail:
{8y Ricip ro Baip:

3 Defore Convietion: A persen arrested for
an effense net punichable by death shall be
admitted to buil: & persen nrrested for an
offense punichalle by death may be admitted
%ebﬂﬂby&ayeeﬁf%erjﬂdgea&t—hei%edby
l&w{edesemﬂ&emﬁe&seeﬁdm&eﬁ—,
giving due weight to the evidenee and to the
nature and elreumstanees of the effenses

2} Epon Revieres Bail may be allowed pend-
e uppenl or eerbiorari unless ib appears that
%ﬁﬁﬁeﬂ%isff%%usef%ﬂkeﬁﬁefde%
Pending appenl 4o a eourt of #ppeals; bail may
be wllowed Ly the trind mdze; by the esurt of
appends; or by wny judee thaeof op by the
“irett jusHee; to run untl Gnal temnninntion
of the proccedings in all eourts: Pendine ap-
pesd 6r eertiorp to the Stpreme Court; bail
may he allowed by the eourt of tphpenl op by
any tindee thercof op Iy the Supreme Courd op
by Fusdice thereof ey Coteb of minye judue
o justiee nuthorized to grant bail Huy ab
atty Hme revoke the order admitting the de-
fendunt to bail

thy Batb por Weennes: H i appenrs by affi-
M%h&%ﬂw(%ﬁmﬂﬁyei&pefseﬂism&%e-
Hﬁiﬂﬁﬁye’%ﬂmﬁlpweeediﬁg&ﬁdi{-%is
shown that it ey beeome impreetieable to
seedre lHs presenee by subpeens; the eourh or
eemmissioner may require him to give bail
ifefhisﬁﬁpeﬂfaﬁeeaﬁ&wi%ﬁess;iﬁ'&ﬁaﬂw&ﬁ%
fixed by the ecurt or eommissioner I the
prrsen fails to give bail the eourb or eommia-
SOner hiny eommit him to the eustody of the
ntshal pending finnd dieposition of the pro-~
eceding i which the testimony i3 neededs
iy opder lds relense if he hay been delsined
for an wnrensonable lencth of time and Hitt
medify wt any Hime the requirement a3 to baik

fey Ferms: H the defendant i admitted to
hutl; the terns thereof shall be sueh as in the
sdgment of the ecnnnissioner or eounb op
sdge or justice will in-ure the presence of
the defendant; having resnad to the naturve
and eirenmstunces of the offense eharoeds the
weight of tre evidenee npningt hinyg the Gnan-
eind ability of the defendant o give baik the
chiargeter of the defendunt and the poliey
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nptiiish  wniceessney  detention of defendunts
pending tak

b 1on; Gonpietons xnp Phien or Pipog-
B s& perton requiced op permitted o give bril
~hall exediite & bond for his appearnnee: The
comti--ioner o eourt or judze er justee;
haviins regard to the eonsiderations seb forth
i subdivision {e}; may require ene er mere
suretes; may authorize the neceplanee of eash
or bonds er netes of the United States in an
fanonnt equal t0 or less than the face amountd
of the bond; or may autherize the pelease of
the defendant witheut seeurity: upon his written
gareement to appear ab 8 speeified Hme and
plaee and wupen sueh <onditions as may be
preseribed to insure his appenranee: Bail given
eriginally en appesal shall be depesited in the
registry of the distriet eeurt frem whieh the
t‘rpﬁ(‘fﬂ i3 takens

(a) Rrreasc Prior o Triar. Eligibility for
rclease prior lo trial shall be in accordance with
18 U.S.C. 8146, 8148, or 3149,

(b) RELEASE DvrinGg Trran. A person re-
lcased before trial shall continue on release during
{rial under the same terms and conditions as were
previously imposed unless the court delermines
that other terms and condilions or termination of
release are necessary lo assure his presence during
the trial or to assure that his conduct will not
obstruct the orderly and expeditious progress of the
trial.

(¢) Pexpinc Sexrince anp NOTICE oF
Arrean. Eligibilily for rclease pending sentence
or pending nolice of appeal or expiration of the
teme allowed for filing nolice of appeal, shall
be in accordance with 18 U.S.C. 3148. The
burden of esteblishing that the dcfendant will not
Jlcc or pOSe a dungcer to any other person or o the
conununily rests with the defendant.

(d) fey JustiricatioN oF Suretiss. ivery
surety, except a corporate surcly which is
approved as provided by law, shall justify by
aflidavit and may be required to deseribe in the
aflidavit the property by which he proposes to
justify and the cncumbrances thereon, the
number and amount of other bonds and under-
takings for bLail entered into by him and
remaining undischarged and all his other
Liabilities. No bond shall be approved unless the
surety thercon appears to be qualified.

m’ = S ———— o —
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(¢) {3 I'ORFEITURE,

(1) Declaration. If there is a breach of
condition of a bond, the district court shall
declare a forfeiture of the bail.

(2) Setting Aside. The court may direct that
a forfciture be set aside, upon such con4itions
as the court may impose, if it appears that
justice does not require the enforcement of the
forfeiture.

(3) Enforcement. When a forfeiture has not
been set aside, the court shall on motion enter
a judgment of default and exccution may issue
thercon. By entering into a bond the obligors
submit to the jurisdiction of the district court
and 1rrevocably appoint the clerk of the court
as their agent upon whom any papers affecting
their liability may be served. Their liability
may be cnforced on motion without the
nceessity of an independent action. 'I'he motion
and such notice of the motion as the court
preseribes may be served on the clerk of the
court, who shall Torthwith mail copies to the
obligors to their last known addresses.

(4) Remission. After entry of such judgment,
the court may remit it in whole or in part
under the conditions applying to the setting
aside of forfciture in paragraph (2) of this
subdivision.

(Y ¢y ToxoneErATION. When the condition
of the bond has been satisfied or the forfeiture
thereof has beern: set aside or remitted, the court
shall exonerate the obligors and release any
bail. A surety may be exonerated by a deposit
of cash in the amount of the bond or by a
timely surrender of the defendant into custody.

(z) 43} SUPERVISION OF DETENTION PENDING
Tr" 0. The court shall exercise supervision over
the detention of defendants and witnesses
within the district pending trial for the purpose
of climinating all unneccessary detention, The
attorney for the government shall make a
biweekly report to the court listing each
defendant and witness who has been held in
custody pending indictment, arraignment or
trial for a period in excess of ten days. As to
cach witness so listed the attorney for the
covernment shall make a statement of the
reasons why such witness should not be released
with or without the taking of his deposition
pursuant to rule 15(a). As to cach defendant
so listed the attorney for the government shall
make a statement of the reasons why the
defendant is still held in custody.

e —a;
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46, Release from Custody.

Avvisony Cosnrrrer Notk

The wmeadiments are intended primarily to bring rule 46
into general confoanity with the Bail Reform Act of 1966
rivd to ded i tne rade with some issues not nor iy ded
wiihan the =ule.

Subdivision ) makes explicit thut the Bail $of i Aet
of 190G ~antre.s relcase on bail prior to trial.

Sabedivison (b) deals with an issue not dealt with by the
Bal Reform Act of 1966 or explicitly in forme— rule 46
thet is, the dssue of bail during trial. The ru?e
coves the tmal e diseretion Lo continue tie | 16 1 condi-
o Daelo se o to impose such additionsl conditions as
nie doqute tobasure presence at teind ot to i< e (hat
s eonduct wio noet obstruct the orderly und oxoeditious
protic ~ GO te trial

’

Subdivision e 1oovides for release during fhe L
Erivecr s candelcn and ~entenming and for < Ciang of
aonotien of o oerbor of the expirition of the tin el
cor S noveny of Lppeal. There are situations i b h
avte e soun b ey ifornadly indieate an vt g
sbpen ol no wctualy give notice of appenl for <everul
aevs To deas witn this situation the rule muakes car
ot the district court has wuthority to releae e - 1
tesins of 18 LS. 83148 pending notics of ajpent 1.y,
o the ten duys after entry of jndeensent; s e rule 4
A el the Taales of Appellate Procedure). Affer (hs Sz
ol not e of wppeni; release by the distriet court <l i ba 1)
foondawec withe the provisions of 1ufe 9@ (1) »f the Lo
of Apocloce Pnccdure. The burden of establishivg tha
g b Jor aeleise exist is placed upon the defend it in
Goeeev e e dnet of conviction justifies retentian in
sistoay in s aetions where doubt exists as to whethor o
o od e e safely released pending either sinfence
GC L ovine on o e of appeal.

Subdy sion~ od), (@), ), ard (¢ yemanin unchunged.
Thex - e Jor aerly Tettered (6), (1), (g), and (h).

Special statutory previsions authnsrizing
preve tive detention are applicabl. (« the
Disiiict o! Columbia. D. C. Code 2%23- 1321~
23-1502, as amended oy Act of July 29, 1970,
Pub, L. 91-355. For reference relating
to tne D.C. legislation, see C. erght,
Federal Practice and Procedure: Criminal
3761, p. 57 (Supp. 1971).




Rule 54. Application and Exception.

(a) Courts. and Commiscionerss 3y Conlas
These rules apply to all criminal proceedings
in the United States District Courts; in the
District Court of Guam; and in the District
Court of the Virgin Islands; and (cxeept as
otherwise provided in the Canal Zone Code)
these rules apply to all eriminal proeeedin:g
in the United States District Court for the
Distrizt of the Canal Zone; in the United
States Courts of Appeals; and in the Supreme
Court of the United States: except that all
offenses shall eontinue to be prosceuted in the
Distriet. Court of Guam and in the District
Court of the Virgin Islands by information
as heretofore except such as may be required
by local law to be prosccuted by indictment
by grand jury.

{2} Gemprinsioners- The reles applicable to
eritninal proceedings helore eommsssioneps apply
to shnilar proeceedings hefere judues of the Enited
States or of the Distriet of Columbia: Thex
do not npply to eriminal proececdings before
vther oflicers empowered {0 eommil persery
ehareed with offen-es aeainct the Enited Stales:

(b) Procrrnixgs.

(1) Removed Proceedings. These rules apply
to eriminal prosccutions removed to the United
States district courts from state courts and
govern all procedure after removal, excep:
that dismissal by the attorney for the prosc-
cution shall be governed by state law.

(2) Offenses Outside a District or State.
Thesc
rules apply to proccedings for offenses com-
mitted upon the high secas or elsewhere out
of the jurisdiction of any particular state or
district, exeept that suck proceedings may
be had in any district authorized by Title 18
U.S.C., § 323S.

(3) Pcace- Bounds. These rules do not alter
the acwer of judges of the United States or
of United States eemprissieners magisirales
to hold to sccurity of the peace and for good
behavior under Title 18, U.S.C., § 3043, and
under Revised Statutes, § 40069, 50 U.S.C.,
§ 23, but in such cascs the procedure shall
conform to these rules so far as they are
applicable.

R e el U,
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rule 54 2 P
5 Frialy Before Cammiissioners: These rules Por

do Rob apply to proceedings before Lnited !

Btates commissioners and in the distriet eonrty A

tnder Fitde 48; Fox-(5 § B 508 rednting .

to petty offenses on federnd pecepvntdons. g

(4) Proceedings Before United States
Magistrates. Proceedings involving minor
offenses before United States magistrates,
as defined in subdivision (c) of
this rule, are governed by the Rules C
of Procedure for the Trial of Minor L3
Offenses before United States o
Magistrates,

bl b s s e

(5) Other Proceedings. These rules are not

applicable to extrwdition and  rendition of - :
@/f{fgitives;};fm'fciLurv of property for violation :

of a statute of the United Scates: or the collee- ’
tion of fines and penalties, ixeept as provided ]
in rule 20(d) they do not apply to proceeding
under Title 18, U.3.C., Chapter 403-—Juvenile
Delinquency—so far as they arc inconsistent
with that Chapter. They do not apply to
summary trials for offenses against the navi-
gation laws under Revised Statutes §§ 4300 -
4305, 33 U.8.C., §§ 391-396, or to proceedings
mvolving disputes between seamen under Re-
vised Statutes, §§ 4079-4081, as amended,
22 U.S.C. §§ 256-258, or to proceedings for
fishery offenses under the Act of June 28,
1937, ch. 392, 50 Stat. 325-327, 16 U.s.C,,
§8 772-772i, or 1o proceedings against a witness
in a foreign country under Title 28, U.S.C
1754,

(c) APPLICATION OF TERMS. As used in these
rules the teem following lerms have the designated
meanings.

“Act of Congress” includes any act of
Congress locally applicable to and in force
in the District of Columbia, in Puerto Rico,
in a territory or in an insular possession.

“Attorney for the government” means the
Attorney  General, an  authorized assistant
of the Attorney Cieneraly o United  States
Attorney, an authorized assistant of a United
States Attorney and when applicable to cases

°

arising under the laws of Guam means the
Attorney  General of Guam or such other
bCrson or persons as may be authorized by the ,
laws of Guam to act therecin. i




“Civil action” refers to a civil action in a
district court.

The words “demurrer,” “motion to quash,”
“plea in abatement,” ‘“plea in bar” and
“special plea in bar,” or words to the same
cficet, in any act of Congress shall be con-
strued to mean the motion raising a defensc
" or objcction provided in rule 12.

“District court” includes all district courts
named in subdivision (a) ; peraseaph 3 of
this rule.

“Federal magistrate” means a United Stales
magistrate as defined in 28 U.S.C. §§ 631-639,

a judge of the
Uniled Stales or another judge or judicial
officer specifically empowered by statute in force
wn any lerrilory or possession, the commonwealth
of Pucrto Rico, or the District of Columbia, to
perform a funclion to which a particular rule
relates.

“Judge of the United Stales” includes a
Judge of a district court, court of appeals, or the
supreme court.

“Law” includes statutes and judicial
decisions.

“Magistrate” includes a Uniled Slates mag-
istrate as defined in 28 U.S.C. §§ 631-639,

a judge of the
Unilted Stales, anollcr judge or judicial officer
specifically empowered by statule tn force in any

¥t

lerrilory or possession, the commonwealth of
Pucrlo Rico, or the District of Columbia, to
perform a funclion {o which a particular rule
relales, and a stale or local judicial officer,
authorized by 18 U.S.C. § 3041 lo perform the
functions prescribed in rules 8, 4, and 5.

“Minor offense” 1is defined in 18 U.S.C.
§ 3401.

“Oath” includes affirmations.

“Petty offense’ 1s defined in 18 U.S.C. §1 (3).

“State’’ includes District of Columbia, Puerto
Rico, territory and insular possession.

“United States magistrate’” means the officer
authorized by 28 U.S.C. §§ 631-639,
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Rule 54, Application and Lixception. 3/20/72

Anvicony Cowirrrn: Nows:
Subidivisions (@) and (b) are wneaded (o delete Gre 1 fer-
eices to Meomini-ioner and to substitute, where @ ppro-

priate, the phrase “United States m:‘.gl\.tr.;:p.“

Subdivision (a)(2) is dcleted. In ite
old forn it makes refercace to "rules
applicable to criminal proccedings before
comnissioners,' which are ncw replaced by
the Rules of Procbou:e for the Trial of
Minor Offenses before United States
tagistrates (1971). Rule 1 of the magis -
trates' wvules provides that they arc
applicable to cases involving "minor
offcnses' as defined in 18 U.S.C. 53401
"before United Staces magistrates.'

Cases involving "minor offenscs" brought
before a judge of the district court will

be governed by the Rules of Criminal )
Procedure for the United States District
Courts., N

The last sentence of old subdivision

(a) (2) is strickea for two reasons: (1)
Whenever possible cases should be bro uzht
before a Uniced Scates magistrate rotler

than before a stace or local judicie
officer authorized by 18 U.S.C. §3041.,

(2) When a stace or local judicial officer
is involved, he should conform to the
federal rulcs.

Subdivisilon (b)(4) makes clecar that
minor offense cases before Uniced Statoes
magistrates aie governed by the Rules of
Procedure for the Trial of Minor Offenses
before United Scates Magistrates (1971).
Sce rule 1 of the magistrates' rules,

!
i




In subdivision (0)(5) the worg "eivil"
is added before the word "forlcicare! to
make clear that the rules do arnly to
criminal forleitures. This is clearly
the iatention of Congnress. Sce Senzie
Report No. 91-617, 91st Cong., lst Scss,.
Deec. 16, 1969, ot 160:

D

Subscction (a) provides the remeay
of criminzl forfeiture, Forfeiture
trials arc to be governed by the Fed.
R. Crim., P. But sec Fed. K. Crin,

P. 54 (b)(5).

,

Subdivision {¢) is amended (o list the defined terms in
alphabedcal order fo facilitate the wse of tire rule. Lhere
tre added six new definitions,

“Federal magistrate” is o phease (o be used whenever the
rule is intended {o confer authority on any federal judicial
oflicer inchiding o United States manistrale

.

i

“Judze of the United Saatea" is a phrase defined o incluce i
district courl, court of appeadds, and supreme court judzes, ;
Juis used in the rules (o indicate that only a judze (hot to ‘.
mclude o United States nagistrafe ) is P

wtlotized to uel. -

“Magistrate” is & teim used when hoth federal and stute
Judicial offiwers may be authorized 1o act. The scope of
authority of state or Jocal judicial oflicers is clarificd by
the enmmeradion of those rules (3, 4, and &) wnder which
they sre authorized (o act.

“United Stites macistrate” is o phrase which refers to
the federal judicial officer ereated by the Iederal
Magistrates Act (25 U.S.C. §§631-659),

Also udded are cross refciences (o the statutory definitions
of “minor offense” and “petly ofiense.” '
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Rule 55. Records.

The clerk of the district court and each
United States eommmissionsr  magistrate shall
keep such records in criminal proceedings as
the Director of the Administrative Office of the
United States Courts, with the approval of
the Judicial Conference of the United Ntates,
may preseribe. Among the records required to
be kept by the clerk shall be a book known as
the “criminal docket” in which, among other
things, shall be entered each order or judgment
of the court. The entry of an order or judgment
shall show the date the entry is made.
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