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SUBJECT Report of Advisbry Committee on Rules of Criminal Procedure

DATE: December 4, 1996

L INTRODUCTION.

At its meeting on October 7th and 8th, 1996, the Advisory Committee on the
Rules of Criminal Procedure considered proposed or pending amendments to several
Rules of Criminal Procedure. This report addresses those proposals. The minutes of that
meeting and proposed amendments to Rule 58 are attached.

IL ACTION ITEMS
A, Action on Proposed Changes to Rule 58

After the Committee met in October, the President signed the Federal Courts
Improvement Act of 1996 (S. 1887). Section 202 amended 18 U.S.C. § 3401(b) and (g)
and 28 U.S.C. § 636(a); those amendments eliminated the requirement that a defendant
consent to a trial before a magistrate judge in those cases where the defendant is charged
with a petty offense which is either a class B misdemeanor charging a motor vehicle
offense, a class C misdemeanor, or an infraction. That same section also amended
§3401(b) by allowing the defendant to consent to a trial by a magistrate judge in all other
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misdemeanor cases either orally on the record or in writing. Those statutory changes will
require conforming amendments to Rule 58, Procedure for Misdemeanors and Other Petty
Offenses.

On the recommendation of Hon. Phillip M. Pro (Chair of the Committee on the
Administration of the Magistrate Judges System) and with the assistance of Mr. Rabiej
(who. drafted suggested conforming language) the Criminal Rules Committee was polled
and agreed that the changes should be forwarded to the Standing Committee for action at
its January 1997 meeting. The Style Committee has reviewed the draft and has made its
suggested changes.

Under the rule-making procedures, “The Standing Committee may eliminate the
public notice and comment requirement if, in the case of a technical or conforming
amendment, it determines that notice and comment are not appropriate or necessary.”
The Committee views the proposed amendments as “conforming” changes resulting from
the changes in the underlying statutory provisions and believes that public comment is not
necessary. If the changes are forwarded without public comment, and assuming they are
approved by the Supreme Court, they would go into effect on December 1, 1997. If the
normal procedure of publication and comment is followed, they would not go into effect
until December 1, 1998.

A draft of the proposed changes to Rule 58, the Committee Note, and a copy of
Section 202 of the Federal Courts Improvement Act of 1996, are attached.

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 58, without publication, and forward them to the Judicial
Conference for approval.

mi. INFORMATION ITEMS

1. Proposed Amendments to the Rules of Criminal Procedure
Considered by the Advisory Committee

At its October 1996 meeting the Advisory Committee considered proposed
changes to: Rule 11 concerning the impact of the Sentencing Guidelines on plea
bargaining and plea procedures, and the ability of a defendant to withdraw a plea of guilty,
Rule 24(c) (alternate jurors), Rule 25(b)(dxsab111ty of judge); Rule 26 (taking of
testimony); and Rule 32.2 (forfeiture procedures); Rule 40(a)(appearance before a
magistrate judge). The Committee decided to consider draft amendments to Rules 11, 26,
and 32.2 at its April 1997 meeting in Washington, D.C.
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2. . Position on Victims’ Rights Amendment

The Committee discussed the pending congressional proposal concerning a
victim’s rights amendment. As a result of that discussion, the Committee authorized the
Chairman to inform the Standing Committee that it believes that such an amendment
would have an adverse impact on the operation of the Rules of Criminal Procedure.

3. Consideration of Proposed Amendments to Rule 103, Fed. R. Evid.

At the request of the Advisory Committee on the Rules of Evidence, the
Committee discussed the proposed amendment(s) to Federal Rule of Evidence 103
regarding whether counsel must renew an evidentiary objection at trial to preserve error.
Following discussion, the consensus of the Committee was that the issue should be left to
caselaw development.

Attachments
Proposed Amendments to Rule 58

Excerpt from Federal Courts Improvement Act of 1996.
Minutes of Committee Meeting, Oct. 1996




Rule 58. Procedure for Misdemeanors and Other Petty Offenses

(a) SCOPE.

(1) In General. This rule governs the procedure and practice for the conduct of
proceedings involving misdemeanors and other petty offenses, and for appeals to district
judges of—theﬁ:nsﬁ*wt—ccurts in such cases tned by United States maglstrate judges.

Lok sk ok ook ok

(b) PRETRIAL PROCEDURES.

K 3k ok ok ok

(2) Initial Appearance. At the defendant’s initial appearance on a misdemeanor or
other petty offense charge, the court shall inform the defendant of:

©)

(B)

)

G

k ok ok sk ok

rcqun'ed- the nght to request the assrgnment appointment of counsel if the
defendant is unable to obtain counsel, unless the charge is a petty offense

for which an appointment of counsel is not required;

/
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the right to trial, judgment, and sentencing before a district judge -of-the
districtcourt , unless;

(i) the charge is a Class B misdemeanor motor-vehicle offense, a
Class C misdemeanor, or an infraction; or

(ii) the defendant consents to trial, judgment, and sentencing before a
magistrate judge;

unless-thechargeis-apetty-offense; the right to trial by jury before either a
United States magistrate judge or a district judge of-the-districtcourt, unless

the charge is a petty offense; and

ﬂran—a-petty—cffense— the nght toa prehmmary examination in accordance
with 18 U.S.C. § 3060, and the general circumstances under which the
defendant may secure pretrial release, if the defendant is held in custody

and charged with a misdemeanor other than a petty offense.
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(3) Consent and Arraignment.

(A) TRIAL BEFORE A UNITED STATES MAGISTRATE JUDGE Hre-defendant-stens

A o poe
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vﬁte-ﬂ-re-dcfcndmt—rpiea- A magistrate judge shall take/the defendant s

pleain a Class B misdemeanor charging a motor vehmgefffense, a Class C
V misdemeanor, or an infraction. In every other misdemeahor case, a

writing or orally on the record to be tried before the magistrate judge and
specifically waives trial before a district judge. ‘The defendant may plead
not guilty, guilty, or with the consent of the maglstrate judge, nolo
contendere. : ,

W magistrate judge may take the plea only if the defendant consents either in

(B) FAILURE TO CONSENT. H-the-defendantdoesnotconsenttotriat-before-the
magistratejudge;In a misdemeanor case — other than a Class B
misdemeanor charging a motor-vehicle offense, a Class C misdemeanor, or
an infraction.— the defendantshalt-beordered magistrate judge shall order
the defendant to appear before a district judge of the-districtcourt for
further proceedings on notice, unless the defendant consents to trial before
the magistrate judge.

%k Kk ok ok ok

(g) APPEAL.

(1) Decision, Order, Judgment or Sentence by a District Judge. An appeal from a
decision, order, judgment or conviction or sentence by a district judge of-the-districtcourt
shall be taken in accordance with the Federal Rules of Appellate Procedure.

(2) Decision, Order, Judgment or Sentence by a United States Magistrate Judge.

(A) INTERLOCUTORY APPEAL. A decision or order by a magistrate judge which,
if made by a district judge of the-districtcourt, could be appealed by the
government or defendant under any provision of law, shall be subject to an
appeal to a district judge of the-district-court provided such appeal is taken
within 10 days of the entry of the decision or order. An appeal shall be
taken by filing with the clerk of court a statement specifying the decision or
order from which an appeal is taken and by serving a copy of the statement
upon the adverse party, personally or by mail, and by filing a copy with the
magistrate judge.




(B)  APPEAL FROM CONVICTION OR SENTENCE. An appeal from a judgment of
conviction or sentence by a magistrate judge to a district judge of-the
districtcourt shall be taken within 10 days after entry of the judgment. An
- appeal shall be taken by filing with the clerk of court a statement specifying
the judgment from which an appeal is taken, and by serving a copy of the
-statement upon the United States Attorney, personally or by mail, and by
f11111g a copy Wlth the maglstrate ]udge o

! “the- The scc)pe of: appeal shall be the same as
an appeal from a ]udgmpnt of a dlstnct court;to a court of appeals.

* % %k %k %
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COMMITTEE NOTE

The Federal Courts Improvement Act of 1996, Sec. 202, amended 18 U.S.C. §
3401(b) and 28 U.S.C. 636(a) to remove the requirement that a defendant must consent to
a trial before a magistrate judge in a petty offense that is a class B misdemeanor charging a
motor vehicle offense, a class C misdemeanor, or an infraction. Section 202 also changed
18 U.S.C. § 3401(b) to provide that in all other misdemeanor cases, the defendant may
consent to trial either orally on the record or in writing. The amendments to Rule 58(b)(2)
and (3) conform the rule to the new statutory language and include minor stylistic
changes. .




S. 1887

©ne Rundred Fourth Congress
| of the
Bnited States of America

* AT THE SECOND SESSION

Begsm and held at the City of Washington on Wednesday,
the third day of Junuary, one thousand nine handred gnd ninery-six

An 4t

To make improvernents in tha operation and admivisteation of the Federa] conrts,
and fby other prrposes.

Be it enacted by the Senate end House of Representatives o
the United Stntes of America in Congress ammgfied 4
SECTION 1. SHORYT TITLE; TABLE OF CONTENTSR.

{a) BgorT TiTLE.—This Act may be cited as the “Federal Conrts
Improvement Act of 1996".

{td TanLE oF Cowrinrs--The table of contents of this Act
is ag follows:

Sex. L Short title; table of contents.
TITLE I CRIMINAE LAW AND CRIMINAL JUSTICE AMENDMENTS
Sec. W1 New autherity for probatiog snd pretrisl services officers,
TITLE IJUDICIAL PROCESS IMPROVEMENTS

Bee. 201 Dutics of 3 O ExeiEenTy aznignogent.,
S i Pestmgrme e

See. 20%. Bagmtmtmn of judgments for enforcement in otlier districts.
Sac. 204. Vi on; abeenc: of clerk

Su-.'. 205, Dl

Sec_ 206, Remr ef:uesagaamtthn United States and Federa! officers er agen-

Sec. 207. Appelmmmavﬁmwdauﬂed magistrate jodges tonserdt.
Sec. 208. Re pu:l:aby judicial councils re bymmu:hdnmddmhﬂnmwden

TITLF, m_.mmm'r FERSONNEL ADMINISTRATION, BENEFITS, AND

FROTECTIONS
Sec. 301, Senio certificatio
Soc. 302, Bel

of contxibmtion fnr decepnsd doforred annuitant wader the Judicisl
Survivors' Anuvities

Sec. 302. Bankruptoy 2| itavent procedurs
See. 304 T ack mnph&tnmtmahmmdﬂedmmw@

Sec. 305, I-‘nll-txmo statuns of couxt reporters.
Sec. 306. Court interpretar.
Sec. 307. Techniral smendwent related ts commencement dats of temporary bank-

Sew, 308, f:nnﬁa?uuon rate far senior judges under the judicinl survivers' annuities
Sec. 309. Prohibition sgainst awards of cmts, including stbstmey's foes, and 3 cn
tive yelief :ﬁ.m # judicial officer. i

TITLE IV—JUDICIAL FINANCIAT. ADMINISTRATION

Sec. 401, Innumma!ilutlnnﬁhugfw.
Sec. 402. lm:-;nmhr performanece examination foeey,
Sez. 408 ict litigation

udicaal panal O 1!
Bac. -l!)l Dl.sp(ml.nn

TITLE V—FEDERAL COURTS STUDY COMMITTEE RECOMMENDATIONS
See, 501. Qualification of Chiefl Judge of Comt of Ynternationn] Trade.
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TITLE Vi--MISCELLANEOUS
Bee. 601 Putmputmn m Judicisi governance activities by district, sepior, and mog-

Sec. 502 mtbevmumﬁnﬁmputybumrofﬂmadmmmm as officers -
Sec. gi R:m%ﬁom Suﬁ mm-tm ‘nt

[3 ions,
=8 ks %,,"’; i et of 192

a0 O g i
' Sec. 607. of 1 2 to the
phion ﬂmdee w!ge appointod

| Ser. 608, Exteusion of cil ﬂm expenta | roduchm Teporis oo demo-

god
Bec. §09. Place of holding conrt in &u&emDutnddNewYu&
., Bee. 810. Vanue for ta: ooutls,

TITLE I—CRIMINAL LAW AND CRIMINAL

JUSTICE AMENDMENTS

. BEC 101. NEW AUTHORITY FOR PROBATION AND PB.B’ﬂIlAL SERVICES
A OFFICERS.
.. (a) ProBaTiON OFFICERS.—Section 3603 of title 18, United
et O g out “and” at the end of sh (SXB
. ‘ 4 “and” a end of paragra
(2) by ndesngnahng paragraph (9) as paragraph (10} and
(3} by inserting sfter paragraph (8) the following new para-

“(9) approved by the district court, be sufhorized to
firearms under such rules and regulations as the Director

of the ﬁ;‘lmm:strahve Dﬂice of the United Stales Courts may

and™,
E] PRETRIAL SERVICES Omcnw-&acuon 3154 of title 18,
Tnited States Cods, 3s
- {1} by red'es:gnahng paragraph (13) as paragraph (14);

and’
(2) by inserting aﬁer paragmph (12} ‘the following new

PR | proved court,
If = the district be authorized to
4 rules and regulations as the Director

eartrg fircarmg pnder
of the Administrative Ofﬁm of lhe United States Courts may
prescribe.”,

TITLE II—JUDICIAL PROCESS
~ IMPROVEMENTS

SEC. 201. DUTIES OF MAGISTRATE JUDGE ON EMERGENCY ASSIGN-
The first sentence of section 6350 of title 28, United States

Code, is amended by siriking tmt “a) or (o) and inserting.in .

Lieu thereof a), (b}, or (c)”.

SR, nnz CORSENT TO TRIAL mrmmmcnmn ACTIONS,

a) AmeNpMENTS To Timie 18.—1) 5eeuun 3101(h) of title
18, Umted States Code, is amended—
(A) in the first sentence by msertmg , other than 8 5:2!3

pffense that is a clags B emeanor a motor v
offense, a class C misdemeanor, or an chnn. after “mis-
demeanor™
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{B) in ihe second sentence by inserting “judge” after “mag-
istrate” each place it appears; ‘

(C) by stﬁkin% out the third sentence and mserting in
Heu thereof the following: “The magistrate judge may not pro-
ceed to tey the ecase unless the defendant, after such expla-
nation, expressly consents to be tried before the istrate
judge and expressly and specifically waives trial, judgment,

“and sentencing by a district judge. Any such consent and waiver

shall be made 1n writing or orally on the record.”; and

(I} by striking out “judge of the district court™ each place
it appears and inserting in lien thereof "district jodge™.

. {2) Section 3401{g) of title 18, United States Code, is amended
by striking out the first sentence and inserting in beu thereof
the following: “The m:gisimte judge may, in a peity offense case
invelving a juvenile, that is 1 class B misdemeanor charging a
motor vehicle offense, a class € misdemeanor, ar en infraction,
exercise all powers granted ito the distriet court under chapter
403 of this title. The magistrate judge may, in any other class
B or 'C misGemeanor ease involving a juvenile in which consent
to trial before a mugistrate judge has been filed under subsection
(h), exercise all powers granted to the district court under chapter
403 of this title.”. ‘ 3

" (b) AMENDMENTS 10 TiTLE 28.—Section 636{n) of title 28,
TUnited States Code, 15 amended—

(1) by striking onat.®, and” at the end of paragraph (3)

. mnd inserting in leu thereof a semicalon; and

' (2) by stzsking out paragraph (4) and inserting the follow-

. 7
“4) the power ip enter 8 sentence for = ﬁtty offense
. that is a class B misdemeanor charging s motor vehicle offense,
a class C misdemeanor, or an infraction; and

' "%“(E) the power to enter a sentence for a class A mis-

demeanor, or a ¢lass B or € misdemeanor not mareddi.g

. paragraph (4), in a case in which the parties have consente

SEC. 264, RECISTRATION OF JUDGMENTS FOR ENFORCEMENT IN
OTHER DISTRICTS. |
(a) I GuNERAL —~Section 1963 of title 26, United States Code,

is amended— - o
”%‘*‘1} by amending the section heading to voad as follows:

=5 1963, Rogistration of judgmenis for enforcement in other
‘ - disteiets®; I
{2) inthe first sentence—
© 7 {A) by striking out “distriet court” and inserting in
- hiew thereof “court of appeals, distriet conrt, bankruptey

toort,”; and

' ‘(Bi by 'striking out'"such judpment™ and inserting in

Jien thereof “the judgment™ and = -

(3) by adding at the end thereof the folowing new undesig-
paragraph L

“The procedureé prescribed under this section Is in addition
to other procédures’ provided by law, for the enforcement of judg-
mmts.'.““ I ‘ ' e
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