
MINUTES OF THE JUNE 1970 MEETING
OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

The twentieth meeting of the Advisory Committee on
Bankruptcy Rules convened in the Conference Room of the
Administrative Office of the United States Courts, 725 Madison
Place, N.W., Washington, D.C., on Wednesday, June 10, 1970, and
adjourned on Fridayj, June 12., 1970. The following members
were present during the sessions:

Phillip Forman, Chairman, presiding.
Edward T. Gignoux
Asa S, Herzog
Charles A. Horsky
G. Stanley Joslin
Norman H. Nachman
Stefan A. Riesenfeld
Charles Seligson
Morris G. Shanker
Estes Snedecor
George M. Treister
Elmore Whitehurst
Frank Kennedy, Reporter
Vern Countryman, Associate Reporter
Lawrence P. King, Associate Reporter

Others attending all or part of the sessions were Judge
Albert B. Maris, Chairman of the Standing Committee on Rules
of Practice and Procedure, Professor James W. Moore, a member
of the Standing Committee, and Messrs. Royal E. Jackson,
Thomas A. Beitelman, Jr., Berkeley Wright, and Joseph F.
Spaniol, members of the staff of the Director of the
Administrative Office of the United States Courts.

Judge Forman welcomed all present, and expressed regret
that Judge Shelbourne was still ill and unable to attend.
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Agenda Item 1. Drafts for the Shelf

Professor Kennedy called the attention of the members to
the Qrganization of the Desk Books and to the memoranda to be
found in the last division of the desk books, which included
some memoranda received previously and some not received.

Rule 5.7. Courts of Bankruptcy and Referees' Offices.

Professor Kennedy noted that the second page of Bankruptcy A

Rule 5.7 was erroneously headed 5.71.

He then proceeded to consider:

(a) Courts of Bankruptcy Always Open. There being no objec-
tion, this subsection was approved.

Later in the meeting, Professor Joslin recommended that the
words "mesne and final" be deleted as being obsolete, but on
Judge Maris' suggestion that they serve a purpose, the phrase was
retained. In response to an inquiry from Professor Riesenfeld,-
Judge Forman proposed that the language in Rule 5.7(a) be checked
to see if it is broad enough. Professor Kennedy agreed to check it. v

(b) Trials and Hearings; Orders in Chambers. A motion made
by Mr. Nachman that the words on lines 8 and 9, "at which testi-
mony is taken" be stricken was seconded and carried.

Rule 5.61. Designated Depositories.

(b) Security Required. A suggestion was offered by Mr.
Royal Jackson that the words "or individual surety" on line 14
be deleted. A motion to that effect was made, seconded and
passed.

(e) New Bond: When Required; Its Effects. A motion made by
Mr. Horsky was seconded and carried that the words on lines 40
through 44 be deleted, "(1) not later than 5 years aftqr the
giving of the last previous bond as a depository under this rule
unless the depository has deposited securities pursuant to
subdivision (b) adequate for existing and expected deposits; or
(2)." There was general agreement that the parentheses be deleted X
from lines 48 and 53 of subdivision (e) of this Rule.

(h) Reports Required of Designated Depositories. It was
generally agreed that subdivision (h) of this Rule be approved.
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Rule 7.64. Seizure of Person or Property.

On the suggestion of Professor Kennedy a motion was made,
seconded, and carried that this Rule be changed to read, "Rule
64 of the Federal Rules of Civil Procedure applies in adversary
proceedings, except that an adversary proceeding in which any of
the remedies referred to in that rule is used shall be commenced
and prosecuted pursuant to these rules."

There was general agreement that the last sentence in the
Note to this Rule should be deleted.

Thereupon the rules in Item 1 of the Agenda were placed on
the shelf.

Agenda Item 2. Revision of Drafts Previously Placed on Shelf:

Rule 5.21. Transfer or Revocation of Reference.

Professor Kennedy called attention to the fact that Bank-
ruptcy Rule 5.21 was distributed on 5/13/70 and 6/5/70 in two -
different forms. In the 5/13/70 draft "in whole or in part" was
added to Rule 5.21(b) to correlate 5.21 and 9.41, while the draft
of 6/5/70 consolidated subdivisions (a) and (b) of Rule 5.21 as
previously drafted. A

A motion made by Mr. Horsky to combine the two drafts of
this Rule was seconded. After a general discussion about the A
power of judges to assign or transfer cases to referees and the
meaning in Rule 5.21(a) of "convenience of parties," Mr. Horsky
amended his motion to include eliminating the parentheses around
"district," to change the word "transfer" in line 4 to "tassign,"
and to eliminate the bracketed materials and the last parentheses.
After a general discussion, the motion of Mr. Horsky was carried.

Professor Kennedy agreed to revise the Note to this-Rule.

Rule 9.12. Objection to Jurisdiction of Court of Bankruptcy.

Professor Kennedy explained that he had altered Rule 9.12(b) -a
to read, "If an objection to the jurisdiction of an adversary
proceeding, a contested matter, or a severable part thereof, is
sustained, the bankruptcy judge shall dismiss such proceeding,
matter, or part thereof, or transfer it to a civil docket of the
district court, as may be appropriate. On transfer pursuant to

S -a..8



3-

this rule, the proceeding, matter, or severable part shall
continue as if filed as a civil action in the district court
on the date it was filed in the court of bankruptcy." The
changes, he said, would correlate with Rule 7.9, "Joinder of
Persons Needed for Just Determination."

Mr. Treister moved the adoption of Rule 9.12 as appearing
in the draft of 5/11/70 with the understanding that Professor
Kennedy would look into the avoidance of possible repetition.
The motion was seconded and carried.

Thereupon the rules in Agenda Item 2 were ordered returned
to the shelf.

Agenda Item 3. Consideration of Communication of April 23, 1970P

from Board of Directors of National Conference of Referees in

Bankruptcy re_ Early Publication of Rules for Straight Bankruptcy.

Judge Gignoux explained his statement (in the attachment to
the communication of April 23, 1970, from Board of Directors of
National Conference of Referees in Bankruptcy), saying that he
believed the Bankruptcy Rules could be completed at the present
meeting, since the Agenda contained all the essential items for
their completion.

Professor Kennedy suggested that the issue raised in Item
3 is whether, when the Committee does finish with the straight
Bankruptcy Rules, these Rules should be put out for comment
rather than wait for Professor King and Professor Countryman
to complete their work on Chapters X-XIII. He added that he
is in favor of promulgating the Rules for comment rather than
waiting to go over the whole of Chapters X-XIII.

In answer to Judge Forman's inquiry, Professor Countryman
said he believed two meetings would complete the Committee's work
on Chapter XIII. Judge Forman said the Committee could look
foward to four meetings within the next year, and that the
straight Bankruptcy Rules should be completed by the November
meeting.

Professor Riesenfeld expressed the feeling that the straight
Bankruptcy Rules would need revision if they were held until
Chapter XIII is completed.
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Mr. Horsky explained that the thrust of the referees is
to get the Rules into effect so that they can use them, and
inquired as to the timetable of procedures after the Committee
gives approval to all the Rules.

Judge Forman stated that the Committee would recommend to'
the Standing Committee the approval of the Rules and their
distribution, and Judge Maris explained that the procedure would
be to say to the Standing Committee, "Here is a tentative set of
rules we're willing to unveil to the public, and we ask you to 7
publish them." The Committee would then have to have another
meeting to go over comments and changes, and could then prepare
a definitive draft to submit to the Standing Committee with the
recommendation it be adopted and sent to the Supreme Court. If
the draft could be submitted to the Standing Committee in about
a year, the Committee would go over the draft, perhaps making
some changes, would approve it and send it to the Judicial
Conference in the fall of 1971, which in t urn would approve it
and send it to the Supreme Court in the fall of 1971; the Court
presumably would adopt it in the beginning of 1972, and it would
go into effect on July 1, 1972.

Judge Forman observed that the year required to publicize 3the straight Bankruptcy Rules could be used to complete the
work of Professors Countryman and King.

Judge Maris suggested that if the Committee wanted to get
the straight Bankruptcy Rules in force, corrective amendments to
them could be included with the proposed rehabilitative Chapter
Rules.

Mr. Horsky reminded the Committee that it should have in '

mind that a timetable that would get the Rules to the Judicial
Conference by November would be desirable, so that it would be "

unnecessary to wait a whole year. Judge Maris explained that /the Rules have to go to Congress between the opening of its
session in January and the first of May. Therefore, in order to
give the Supreme Court a chance to pass on them and send ther to
Congress at the opening of the session, the Rules should be sent
to the Standing Committee early in July.

,4

Judge Herzog stated he believed the Bankruptcy Rules should
be released for study before the other rules come out and observed
that if the Bankruptcy Rules were released early, the time could
probably be shortened as far as the Chapter Rules were concerned.

Professor Kennedy stated he believed that the referees are troubled

ed
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by the notion that there may be one set of rules for straight
bankruptcy, while the old system would be applicable to Chapter
proceedings.

Judge Maris believed another possibility was that it could
ultimately be decided that all the Rules should be held, as far
as sending them to the Supreme Court would be concerned, until
they were all completed, and there would not be any prejudice in
sending out the Bankruptcy Rules early. Mr. Horsky said he could
not see any reason why the Bankrupty Rules should not be sent out
early for comment. Judge Herzog stated that the public would
assume that a lot of changes would be made in line with what they
suggested.

Judge Maris approved Judge Herzog's motion that as soon as
the Bankruptcy Rules were finished, they should be transmitted
to the Standing Committee.

Judge Forman restated the motion to be that the Advisory
Committee ask the Standing Committee to permit the Bankruptcy
Rules to be distributed for comment, and Judge Maris suggested
that the motion should provide that the Committee distribute
the straight Bankruptcy Rules before completing the Chapter
Rules._ motion was seconded and carried.

lo4e- Riesenfeld observed that the Civil Rules were not
being adapted to the Bankruptcy Rules, and Judge Maris stated
that it is perfectly proper to make suggestions for the possibil-
ity of amendment to the Civil Rules Committee, but that that
Committee had completed its work, and there was no Reporter at
the moment, although there would be one in the future.

It was suggested by Judge Gignoux that the Bankruptcy Rules
should be distributed in as attractive a package as possible, and
that the Reporter should consider some numbering system which
would be less cumbersome than the present system. Professor
Kennedy replied that he contemplated doing all the numbering at
one time, since all the cross-references in the Rules themselves
and in the comments would have to be checked. He also said he
believed the Committee should consider whether the Rules should
still contain the separate nine parts, or whether a number of
the parts should be consolidated.

Judge Forman stated he believed that at least one more
meeting would be required to finish the many details, and that
before the end of this meeting another meeting would be
considered.



It was the opinion of Judge Gigroux that if the Committee
could get through the substance at this meeting, then the
Editorial and Style Committee could be authorized to put the
Rules in final form.

Professor Countryman stated that the Chapter XIII material
would be ready in October, and Judge Forman suggested that no
decision should be made as to what would be done in October
until the end of the meeting, and asked what reply should be made
to the Conference of the Referees in Bankruptcy. After discussion,
it was decided that the Conference should be told that the
straight Bankruptcy Rules would be promulaged in advance of
the Chapter Rules.

Agenda Item 4. Rule 5.14. Trustees for Estate When Joint

Administration Ordered.

Professor Kennedy stated that a memorandum dated June 5,
1970 had been mailed to all members, that Rule 5.14 had been
approved at the last meeting, and that the Subcommittee on Style
had also approved the draft through subdivision (d). He also
stated that a new subdivision (e) had been added, which related
to the selection of a trustee for partnerships and partners'
individual estates because of the concern at the last meeting
that he add some provisions requiring the referee to consider
conflict of interest before he approved the selection of a
trustee for two or more estates. He asked the Committee to
look at proposed Subdivision (e), although he feat it was a bit
out of harmony with the rest of Rule 5.14, to see whether it
should be added:

"(e) Trustee for Partnership and Partners' Individual
Estates:

"Notwithstanding the foregoing provisions of this rule, the
trustee of a bankrupt partnership shall be the trustee of the
individual estate of any individual partner, ordered pursuant to
Rule 1.6(b)" - the rule on joint administration - "to be
administered jointly, unless the court, for cause shown, either
(1) permits the creditors of a general partner to elect a
separate trustee or (2) appoints a separate trustee for the
individual estate."

Professor Seligson called attention to a case decided
recently by the Second Circuit Court of Appeals proposing that



a single trust'ee ,or Core than one corporation be appointed,
unless cause coa!d be sh~own for the appointment of a separate
trustee, and moved the adoption of Rule 5.14(e).

Mr. Treister stated he believed the first four subdivisions
of Rule 5.14 covered the subject, that Subdivision (e) just
changed the emphasis, and believed conflict of interest to be a
more important emphasis. He added that he believed that an extra
subdivision was unnecessary.

Professor Seligson said that he is trustee for fourteen
individual trusts, that a settlement had just been worked out,
and that it would have been impossible with fourteen different
trustees.

After further discussion, the motion to adopt Rule 5.14(e)
was seconded and carried.

In response to Professor Riesenfeld's comment that he felt
the language in Rule 5.14(e): "the trustee of a bankrupt
partnership shall be the trustee of the individual estate of any
general partner" was ambiguous, Professor Kennedy replied that
perhaps "shall also" would be clearer and that he would give such
a change consideration.

Agenda Item 5. Rule 5.51. Examination of Bankrupt's Transactions

With His Attorney.

Professor Kennedy called attention to his memorandum of
June 5, 1970 dealing with examination of bankrupt's transactions
with his attorney, which included two drafts of subdivision (b).
Professor Kennedy read the first one:

"Agreement to Pay or Transfer Property to Attorney After Bankruptcy.

"Upon motion by the bankrupt or upon the court's own initia-
tive, the court may examine any agreement by the bankrupt, whether
made before or after the filing of a petition by or against him,
to pay money or transfer property to an attorney after bankruptcy."

He then left subdivision (b), to read subdivision (c).

In accordance with Mr. Treister's suggestion that subdivision
(b) ought to deal not only with agreement to pay but also payments
and transfer after the bankrupt's agreement to pay or transfer,



Professor Kennedy reworded (b) in the alternative draft asfollows:

"Upon motion oy the bankrupt or upon the court's own initia-tive, the court may examine any agreement by the bankrupt to panmoney or transfer property to an attorney after bankruptcy, orany payment or transfer made pursuant to such an agreement."

Professor Kennedy said he considered Mr. Treister'ssuggestion to be entirely logical, but to involve a departurefrom the statutory language of §60d of the Act, and ProfessorSeligson expressed the belief that the language of §60d shouldnot be extended.

After a discussion concerning agreements made before andafter bankruptcy and whether agreements not concerned with thebankruptcy should be inquired into by the referee, ProfessorSeligson suggested rephrasing (a) and striking (b), and afterfurther discussion, Professor Seligson then proposed that agree-ments before and after bankruptcy be included and payments madebefore or afterward that relate to the bankruptcy proceedings.

There followed further discussion as to how (b) should beworded and whether the Rules should contain rules of ethics.

Judge Whitehurst made a motion to accept the substance ofProfessor Seligson's motion and leave the final draft of (b) tothe Committee on Style, which was duly seconded.

In answer to Professor Riesenfeld's inquiry as to thesubstance of Professor Selicson's motion, Professor Kennedyrestated proposed Rule 5.51(b) as follows:

"Upon motion by the bankrupt or upon the court's owninitiative, the court may examine any agreement by the bankruptto pay money or transfer property to an attorney after bankruptcy,or any payment or transfer made pursuant to an agreement, whichpayment or transfer is made directly or indirectly or to be somade for services rendered or to be rendered in relation to thebankruptcy."

The question was called for, voted upon and carried.



Agenda Item 6. Rule 6.4. Assumption, ReJection, and Assignment

of Executory Contracts.

Professor Kennedy called attention to his memorandum of
June 6, 1970, and questioned whether the time schedule in Rule
6.4 should be adhered to. He was particularly concerned with
the language of the Rule beginning on line 5, "Any such contract X
not assumed within 60 days after qualification, or within such
further time as the court may have allowed the trustee, shall be
deemed to be rejected," since 970b of the Act provides only 30 days 4
to elapse between the date of qualification and of presumed
rejection of the contract.

Mr. Treister made a motion that "30" in line 1 be changed
to "15" and "60" in line 6 to "30." Following a general discussion,,
Professor Seligson expressed the opinion that the change to 15
days in line 1 would not allow sufficiernt time for paper work.
The motion was lost.

Judge Gignoux made a motion that the language in line 7 be
changed to read: "within such further or reduced time as the
court may allow." After a general discussion, the motion was
seconded and carried.

Professor Kennedy inquired of the members whether the "30
days" in line 12 should be reduced or extended. A general
discussion of time period in Rule 6.4 followed but no other
action was proposed.

(Recess for lunch)

' ,
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A-,enda Item 7. Service of' SIno,,nons, Complaint, and Notice of

trial. Rule 7.4.

Professor Kenecy ca t' attention to the memorandum of
June 6, ;970, contalnrr.: a c v,:'-Or. of Rules 7.4 and 9.28,
together with a N.ot>ce a-.^ 0''iclal Form 6B, and commented that
a new Fule 9.28 had _ee:-. .n a form different from
the one heretofore cf .....r .. d. Professor Kennedy explained that
7.4, which is adap'vted from 'v'' H. 4, had been broadened to
include the term "process' a- Civil Rule 4 (c). The revision
was ori-'nally suggestved by a qauestion of Professor Seligson
in connection with Rule 22, wh.icrh deals with interpleader, as
to whether nationwide service of Invunc.tive prrocess is clearly
permitted by our Rules.

,,After a thorough rev'e: of pages I ar.d 2 of the memorandum
of June 6, 1970 and supplemen-.tary discussion and remarks, ProfessorKennr.edy recquested the members of the Comm.ittee to consider whetherRule 7.4 should contain a subdiv sion such as 7.4(b): "Requirement
of Servig of Summons, Com,,plaint and Notice of Trial: The summons,
complaint and notice of trial shall be served together on the
aefendant in one of the modes authorized by 'his rule." Mr.
Horsky proposed that the addition be made as the last sentence 4
of 7.4(a) instead of as a new susdcvision, wh-ich proposal was
accepted by Professor Kennedy.

in answer to an l ly, Professor Kennedy stated that the
summons, complaint and n..oLce ofol' trial should all be included inone packeage and go out togeth.er, and the date of the trial has to
be set ir. advance of the -ssuance of 'the summons.

.- vecdiscussion, Professor Kennedy made a suggestion that"and sh-.all be served tog ,ether- with the complai'nt; on the defendant
-in one of the mcdes authorized oy this r,-e" -e added to subdlvi-
sion (a) of Rule 7.4, which w:as moved, secon-ded and carried.

P.rofessor Kennedy t:hen askec the m embibcrs to a Lare Zar d
.a aagr aoh two on page 2 of h s memorandum of Tune o, as it dealt
wC ith the relettering of .Rule 7.4, -which woulId not now oe neces-
sary, and then referred to the portion of pacre 2 that dealt w ith
subdi vision (g). After reading througc-h the first paragraph on
_ae 3 of' his me-morandum., 'he inqu-ired wh.ether the mem,,bers agreed
:th the includion of the w.ords "all process" in lines 107 and 108of Rule 7.4(g)(2) and witrh chang'ng "h60d of the Act" to "Bankruptcy

R le 1.51" in lines 118 and 1195 of -Rule 7.4(g)(2). Professor



,Kennedy also posiI,.est.eci t'e dition to Bae 7-'(g), as
paragraph (3), "."I su)poena armay be scrved witlr.n the territorial
limits provided in Brie 4;, Cot t>. Federal Rules of Civil
Procedure, and stated the Va im-ry question to be dealt with is
whether an injunction may Ad served nationwide with respect to
other kinds of process. &:ns-er to an inquiry, Professor
Kennedy stated his def-rizt1u. oL "process" came from 2 Moore 929
and 7 Moore 2602.

After discussion a:; to the -aao ng of "associated countries,
a motion was made that t';e Erase "or associated countries" be
deleted from Rule 7.4(g)(1), and Judge Forman read the proposed
change as: "...Includes the Commor:..ealur. of Puerto Rico and the
territories and possessions co w:hich the Act is or may hereafter
be applicable." The motion was passed by general agreement.

Judge Gignoux made a motion to change lines 107 and 108 and
113 and 114, which was seconded. Mri. Treister suggested that the
words in the parentheses on lines 107 and 113: "The summons,
complaint and notice of trial and" be included, and Judge Gignoux
amended his motion to include those words, wh.ich was passed by
general consent. A

Professor Kennedy called attention to subdivision (3) of
Rule 7.4(g), and after discussion Mr. Horsky moved its adoption
by striking the parentheses. The rriotion was passed by general
consent.

Professor Kennedy called the members' attention to his
memorandum of June 6, l97-, beginning at the bottom of page 3,
referring to Rule 7.4(g)(2)(B). He then inquired whether the
Committee intended to authorize service when the property is
located in a foreign country. After a general discussion of the
question, Fr. Horsky moved to delete the words in line 121
"(and located in this country") from Rule 7.4(g)(2)(B). The
motion was seconded and carried.

Professor Kennedy again referred to his memorandum of June
6 at page 4, calling attention to his Insertion of a reference to
Civil Rule 4(d)(7) in Rule 7.4(O)(2)(C), and suggested that if a
reference to 4(d)(7) is made in linee 123, a needless limitation
on the service of process would be eliminated. It was moved,
seconded and carried that the reference suggested by Professor
Kennedy be added at line 123.

Professor Kennedy called attention o the paragraphs on
case 4 of his meimorardum of June 6 dealing with Rule 7.4(h) and
(i), and questioned whether the first senternce of Rule 7.4(i) Is t



necessary: "Service under th.is rule shall be effective notwith-
standing an error in the capers served or the manner or proof of
service if no material predudice resulted therefrom to the
substantial rights of the party agaainst whom the process issued."
lie stated that Rule 9.20 is so broad that he thought this sentence
to be unnecessary. Judge Gignoux moved to eliminate the parentheses X

on lines 136 and 141 and to retain the first sentence of Rule 7.4(i),4
which was seconded and carried.

Professor Kennedy camleo ;:.e members' attention to the added
words on line 1T41, "cE process or s -noof of service thereof." Mr.
Treister moved to remove tsc parer.c-Q;.ses on line 141 and retain
the words, and the mot..u.. seconded and carrIed.

Professor Kennedy d rected the members' attention to his
suggestion in the memoranedum of June 6 to include a reference to
subdivision (j) in Rule 7.,1(f) on line 101 and eliminate the last
Fsenrenco of (v) A motion .was rade to add "or (j)" to line 101 of a
subdivision (f) and to st~rilke the words "Service under this subdivi- X
sion shall be made within tne time fied 'by the court" on lines 149 S
through 151, which was seconded and carried.

Professor Riesenfeld called th-e attention of the members to
the fact that Rule 7.4(e) and (j) only set, forrh where and when
process is made and not Iho.w it is made. Professor Kennedy pointed
out that Rule 7.4(c) states that service of all process shall be-
made by mail, although process may be served in other ways. He
agreed to try to include in the Note to the Rule comments
reflecting Judge Riesenfeld's observation.

Rule 9.28. PublOication.

Professor Kennedy then called attention to the two drafts
of Rule 9.28 dated May 13 and Jur.e O, 1970, and recommended the
words "to the extent not otherwi-se specified herein" be added on 4
line 2 following the words 'the court shall," in order to resolve
any conflict with Rule 7.4, to which no objection was made.

,,

Mr. Horsky made a 7mnotion that the words "not otherwise
speciLied in these rules" be added to line 3 of Rule 9.28 as set
forth in the June o craft, which w!aZ seconded and carried.

.-~-enda Item A. Default: Pule 7.5, - bv_.ent by Default.

Professor Kennedy called attention to his memorandum of
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June 2, 1970, and to a new 'oaft of Rule 7.55 included with the
memorandum, Lncorporating s,. e charnes approved at the last
meeting of the Subcommittee on Style. Professor Kennedy pointed
out tha.t the new rule set forth that anyw claim for relief may be
the basis for a Judgment oy default when the adverse party has S
failed to plead or otherwise defend or is not ready to proceed
on the trial date if three qualifications are satisfied: (1) that
tie adverse party has no sufficient excuse; (2), that no hearing
is necessary to enable the court to enter judgment or carry it
into effect; and, (3), that the adverse party is not an infant
or an incompetent person. he also stated this draft eliminated
the necessity of an application for a judgment by default.

Judgre Gi-noux commented that Rule 55 does not refer to the
Soldiers' and Sailors' Civil Relief Act, and Professor Kennedy
called attention to the Dort on of his Nlote stating: "The opera-
tion of suodivision (a) of this rule Is subject to the soldiers'
and Sailors' Civil Relief Act of 1940,...in the same way as is
Rule 55(b) of the Federal Rules of Civil Procedure."

Mr. Nachman moved ', without sufficient excuse," be added
to line 4 of Rule 7.55. After a second and general discussion',
the motion was lost.

Professor Joslin moved to eliminate from lines 16-18 of
Rule 7.55(a) "general guardian, committee, conservator, or other
such representation" and substitute "legal re(Csentative."
After a second and general discussion, the question was called
for and lost.

After a general discussion of subdivision (a), Judge X
Whitehurst moved that the w,;ords "upon request therefor" be X
inserted on line 6 of subdivision (a), following the words "the
court." The motion was seconded and carried, and subsection (a)
was approved by general agreement.

Professor- Kennedy then explained that subdivisions (b), X
(c) and (d) were taken directly from the Rules of Civil
Procedure, and these subdivisions were approved by general consent.

Agenda Item 9. Summary Judj-ment in Adversary Proceedings: Rule 7.56 g

Professor Kennedy called attention to his memorandum of June r
3, 1970 and stated that this Rule was approved at the last meeting.
He reported that at the last mmeeting of the Subcommittee on Style A
M.. Treister made the point that the time sequence in Rule 56 does



not jibe with Rulles 7.4 and 7.12, ancd tha't the nurpose and effect
of filing, a motion for summ--ary jn-rleyt in an adversary proceeding
will be to delay rather than , to expedite the dispositlon of the
adversary proceeding. Profess-or Ken-nedy pointed out that under
the Civil Rules a m,.otlon f'or srmmary judrgment- could also oe used
to delay and that a paryv see~tn; a promipt disoositi-orn must con-
sIder the eff'ect on the time schedule in filing a motion for
summary judgJmc nt . Mr. Treist-. Ter reco.:.mcnded that the members
should not ust ignore the p-oablem, but should take some action
so that; the ench an, i : ;'.ou di re a,:are t-hat the Committee
recognized that a problem existed.

Professor Kennedy cailed attention to Alternative II, which
he submitted for possible cons deration. After a discussion of
possib'e time periods to be applied in II, Mr. Treister suggested
revising Alternatvive I, nr, linre twitvh which Professor Kennedy
proposed the wsords '"--.ccpt that tne motion for summary judgment
shall be served at least , days bef.ore the date fixed for the
hearing" be added to I. Following further discussion, Mr.
Treister moved to add- tne wyords as offered by Professor Kennedy
to Alternative 1, so that it w, oulu fit in with Civil Rule 56.
There was no seconc.

Professor Kennedy read A3lternative I, including the added
words, "Ru-,e 56 of the Fede;ral Rules of Civil Procedure applies
in adversary proceedings except that the motion for summary
Judgment may be served 5 days or more before the time fixed forthe hearing on the motion for ssumima.ry judgment." Following
further discussion, a motion mtaude by M ar. achman to adopt
Alternative I vwithout any addition was seconded and carried.

Agenda Item 10. Cont-e=mLt Proceedin^-s: Rule 9.41

Professor Kennedy called attention tco his mremorandum of
May 29, 1970, and the draft of Rule 9.4-l of May 13, 1970,. which
included chan-es approved at the last .meeting. Ye read proposed
(a)(l), callir a attent'on tGo the fact t;hat the sul.:mmary disposition
power Gf the referee was narrowsed t;-.eby to mitsbehr.avior that
occurs sQrinl the hearI.n bef'ore the referee, ard th-at contempt
otrner .man misbehavior could be punished only after notice and
r-.ear tnr.

Jukdge Herzog rroved to adopt subdivision (a)(l^) as proposed
by Professor Kennedy. M;;r. Naca.;an inquired as to wh..et'her this
s-ub)div'Lsion i.nst-ructs the referee as to wohen he may punish for
contempt, or w*hether it is left up to hi-lm. Professor Kennedy



called attention to page 4 of hi-s 1ote, and inquired as to hovwmuch more shou]d be said,

Mr. Horsiy stated he beli-.ved thc.e NVote was not clear as
to whether th; referee could pSunllish ifmmnediately or whether he hasto wait until the hearin.g -i.s over. Professor Kennedy then readfrom page 6 of the Note, anrd 3acid he believed it is a controver-sial question wheether there cars still be summary disposition at
the close of 'he tri-al.

In answer to Judcge Formar..s inquiry, Professor Kennedy
stated that the only pe~nalty to be t-cos ed by a referee would
be a monetary pen~alty. FollowinIg f'urther discussion, Mr.
hors'cy sug-est-ed that the last -paragranh on Dage 6 of the Note
beg in, "Referees shoula note that It has been held.. ."

Judgc Miaris observed that cerhaps the power shouldi comefrom Con-gress and not. froim! thr. Co-n-m-ittee. F-ollowi ng a discussion
as to whether the proposal was subsstantive or procedural, Judge
Maris commented that if the Supreme Court adopted the Rule andCongress said nothing, -there co d be a presumvption that the
proposal was withnr th, I imits of the rule--a;cing grant, at
least until the Supreme Court sald other-fwIse, bu-t thrat there )might be some cuestioon raIsed fom- the country as to whether
or not the proposed ru.le ex-ceeded the co;er of the Committee.

Followi;nr.g L further discusssron Jn de Qirrnoax moved that.3ule 9.4l(a)(l) read' as fo'yos: isbehavior that is prohibited
by ,'41a(2) of the Act rmy be pun'shed surrzmarily by the referee
as contemot if he saw or i-earc tne conduct..." The motion was
seconded and carried by general approval.

Professor ?nennedy a a ' e......a.in, ed that al other chanCges by the
Subcom.mitGtee on Style in .:ule 0.41 were stylisstic, and there wasgeneral agreement that the Rule did not need further review. '-

It was called to Pr-ofessor Ke.Cn-edy's attention that he had
also suggrested that "r.ay" cc subsI;&td for "shall" in line 32o-
of subdivis-fon (a)i(). Mr. Ko rsy 

; .ested that lines 32 and33 should be c;-an-ea to read "On s c ce-rtf .ation the judge
sall prcceea as for a con-te-pt nro- u m ted rIn his presence,"

^ic'. .:as adopted by general consent -.

.o~1ow;in. c`scuss'on b-outv agencda and sc-,edues, the
me e - 1-- ,-as adj ou.rned - 4:'5 P.4: . to recc-nvene at 9:30 A..
on T hursday, June 11, 1 970.
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Thursday, June 11, 1970

Morning Session

Judge Forman called the meeting to order and introduced
Mr. Joseph Spaniol and Mr. Berkeley Wright.

Agenda Item 13. Proposal for Streamlining Administration of

No-Asset Cases.

Mr. Spaniol presented to the Committee a proposal for stream-
lining administration of no-asset causes, and recommended the
adoption of a procedure for ascertaining no-asset cases at an
early date by permitting the bankr'upt and his attorney to file
a petition or declaration stating no assets were involved; a
copy of the petition could be sent to each creditor. If any of
the creditors objected, a trustee could be appointed; but if no
creditor objected, the bankrupt could appear before the referee,
be examined briefly, and, if no problems developed, be discharged
in 30 days. Mr. Spaniol then distributed a proposed form of
petition for a voluntary bankruptcy and a declaration of no
assets prepared by Mr. Wright.

Following a review of the proposed form, Judge Forman
called the members' attention to Professor Kennedy's memorandum
dated June 1, 1970, referring to the subject: Proposal for
Streamlining Administration of No-Asset Cases. Professor
Kennedy suggested that no amendment of the Act was necessary
and that changes could be made by rule. He stated that the
consensus of the Style Subcommittee was that it was preferable
for a governmental agency to mail notices.

According to Mr Spaniol's suggestion, all bankrupts would
appear before a referee, although there would not necessarily be
a meeting of creditors. Professor Kennedy stated the Style
Subcommittee members questioned whether a separate informal
discharge procedure should be designed for the no-asset bankrupt.
In answer to Judge Snedecor's question regarding time for hearing,
Mr. Spaniol replied that this was open and a variety of ways
could oe developed to resolve it.

Mr. Royal Jackson reminded the members that about 92% of
all cases filed in the past four or five years have involved
consumer bankrupts, and that if Mr. Spaniol's suggested procedure
would work for half of these, close to 100,000 bankrupts could
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use it each year. Mr. Jackson believed that the referees would
be relieved of a great amount of paper work by this system.

Mr. Treister stated he believed that the processing of
claims would be greatly simplified under the proposed Rules,
and that it might be unconstitutional for the attorney for the Xbankrupt to mail notices. He also estimated that in about 25to 30% of the cases there is no attorney for the bankrupt, and
that creditors would receive more papers under the suggested
system than under the system proposed in our Rules.

In answer to Professor Joslin's question as to how many
no-asset cases are being handled by Legal Aid, Judge Forman stated
that the referees in New Jersey say more and more cases are being
handled by Legal Aid, who do not appear as attorneys but have the
clients file the papers pro se. After discussion, it was the
consensus that pro se cases constitute a very small percentage,
and were generally discouraged.

Mr. Spaniol explained that the proposed procedure is an
optional one. Judge Herzog said he believed many parts of the
proposed procedure could be adopted, and suggested that considera-
tion should be given to taking from Mr. Spaniol's plan whatever
could be used in the Rules. He also suggested that if creditors
were notified that there apparently were no assets, they would
not appear at the first hearing.

Professor Shanker stated he believed that under the Rules
bankruptcies would be conducted more cheaply and efficiently than
under Mr. Spaniol's plan, and that the burden of work would simply
be shifted by his proposal.

Judge Whitehurst-said he agreed with Judge Herzog's remarks
and that notices should be sent from the referee's office. He
suggested that there should be further discussion at the time of >Xithe examination of Chapter XIII.

Professor Riesenfeld said he believed it to be important to
reduce the number Of proceedings and that the discharge of the
bankrupt should not be delayed. He stated he believed Mr.
Spaniol's proposal had many good features, but that assuring A
that a bankrupt gets a lawyer does not take care of the funda- A

mental social problem of why so many consumers are over-committed
and what should be done about it, and that the whole problem
should be examined. Mr. Spaniol stated he believed the Judicial
Conference would question as to why there is such a large deficit
in the salary-and-expense account in bankruptcy proceedings andwhether bankruptcy procedures are processed as efficiently as



possible.

Professor Joslin said he believed that a bankrupt who states
he has no non-exempt assets should be granted a discharge upon
notice to creditors that he is applying for one, but that if a
creditor can prove that the bankrupt has non-exempt assets within
a period 'f two years, the burden should then be on the bankrupt
to prove he acquired them after the petition.

Judge Gignoux said he had great difficulty understanding
how the proposed plan would effect any economy of judicial or
clerical time, and felt that the referee should schedule a
hearing in order to determine no-asset cases. In view of the
small number of creditors that are usually involved in no-asset
cases, Judge Gignoux believed that only a small economy would be
effected by Mr. Spaniol's proposal.

Professor Countryman said he believed the early identifi-
cation of a no-asset case to be beneficial, and that a statement
by the bankrupt's attorney that he could find no assets should
be sufficient to treat the case as a no-asset case and that a
more simplified schedule could be filed. He stated that he
believed a lot of paper work could oe saved and that the bankrupt
could supply addressed envelopes for mailing notices to creditors.

It was Judge Maris' opinion that the first meeting of
creditors could be combined with the hearing on discharge, and
that unless assets were discovered, it would not be necessary
for creditors to file a claim, thereby disposing of 50% of the
cases in one meeting.

Mr. Treister said he believed that the economies that would
result from Mr. Spaniol's suggestion as modified by Judge Herzogwere that the creditors wouldn't have to file proofs of claim
and that the file would be closed about two months sooner, but
that to accommodate the whole plan would mean rewriting at least
half of the Rules.

Professor Countryman said he believed that no saving of
time would be accomplished by adopting the proposed plan,
especially view of the fact that the form for no-asset cases
is very simple to fill out.

Mr. Wright said he believed that if the bankrupt's attorney
filed a form listing creditors' names and addresses that could
be Xeroxed, there would be a largze saving of clerical time.

In answer to Professor Riesenfeld's question as to
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percentages of expenses contributing to the bankruptcy deficit,
Mr. Jackson stated that he believed two big items are increases
in referees' salaries and the salaries of the staffs.

In answer to Professor Seligson's question as to how no-
asset cases in which no trustee is appointed would be handled,
Professor Kennedy said two rules would apply to no-asset cases,
one stating that no schedule is required to be filed and the other
that no trustee need be appointed.

Following a discussion as to whether the proposed plan would
save paper work, Judge Herzog stated that telling creditors there
are no assets in the estate of a bankrupt would save thousands of
telephone calls.

Mr. Horsky observed that Congress may set up a commission
to study the entire bankruptcy system within the next few months
and that the proposed commission may make the decisions before the
Rules become effective. He suggested that the Rules should be
AQtkc at to see whether further 5implicatlrn3 rouDlr bL-

effected, especially whether some way could be devised to dis-
courage the filing of unnecessary claims, and that Mr. Spaniol
should recommend to Congress that a commission, rather than the
Committee, would be better-equipped to solve the problem of the
6efio4Lt. He also suggested that Professor Kennedy and Mr.
Spaniol review what has been done rather than attempt to write
a new set of no-asset rules and make suggestions concerning no-
asset cases, and Judge Forman observed that Professor Kennedy
and Mr. Spaniol had already begun work on this problem.

Mr. Jackson stated that the commission to study bankruptcy
procedures should be appointed very soon and that he is hopeful
they will do a good job.

Professor Kennedy suggested that the Style Subcommittee
should look at Mr. Spaniol's proposed form to see whether-or not'
a short form would be feasible and whether it should be recom- -
mended to the Committee. Professor Seligson made a motion to
authorize the Subcommittee to screen suggestions and to formulate
findings to submit to the Committee for a mail vote, which was
seconded and carried.

Judge Forman thanked Mr. Spaniol and Mr. Wright for their
presentation.

. 1I.
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Agenda Item 11. Judrnents of Referees. Rule 9.58.

Professor Kennedy called attention to his memorandum of
June 4, 1970, and stated that this Rule was considered and the
changes approved at the July 1969 meeting, but that at the last
Subcommittee meeting Mr. Treister raised a question about the
extra paper work generated by the words in subdivision (a):
"Every judgment of a referee shall be set forth on a separate
document and shall be entered forthwith on the referee's docket
and shall be effective only when so set forth and entered. "To
keep the paper work at a minimum, Professor Kennedy suggested
(a) be changed to read: "Every judgment of a referee rendered in
an adversary proceeding or contested matter shall be set forth
on a separate document. Every Judgment shall be entered forthwith
on the referee's docket and shall be effective only when so set
forth and entered.' Although it departs slightly from Civil Rule
68, Professor Kennedy asked whether the members concur with thesuggested language.

Mr. Horsky stated the second sentence didn't seem to him to
be correct because when read literally it says that a judgment
which is endorsed "so ordered" can never become effective since
it has to be set forth, although every judgment which has to be
set forth on a separate document ic what was meant.

Judge Gignoux moved to strike "set forth and" from lines
5 and 6 of Rule 9.58(a), and Professor Riesenfeld amended the
motion to include the striking of the word "rendered" in line 2
of the Rule, which was seconded and carried.

Professor Joslin moved to substitute "A" for "Every" in
line 1 of the Rule, The' motion was seconded and carried by
general consent.

Judge Gignoux moved to accept Rule 9.58(a) as modified. Itwas seconded and, following discussion, was carried.

Professor Kennedy agreed to add that "shall" means "manda-
tory" in the Note to this Rule, as suggested by Professor
Riesenfeld.

Agenda TIe m, 12. Order for First Meeting of Creditors and Fixing

Time for Filing Objections to Discharge Combined with Notice

Thereof and Automatic Stay: Form No. 17Z.

Professor Kennedy explained that Form 17Z is a combined form
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and called the members' attention to the alternative last para-graph of the form, "The adjudication of the bankrupt named above
operates as a stay of any in personam action then pendingr or
thereafter commenced against the bankrupt and of the enforcement
of any judgment against him except as provided by Bankruptcy Rule
4.5. The filing of the petition as described in the first
paragraph of this notice also operates as a stay of' the commence-
ment or continuation of any proceeding or act to enforce a lien
against property of the bankrupt in the custody of this court or
to enforce a lien against the property of the bankrupt obtained
within four months before the filing of such petition by attach-
ment, judgment, levy or other legal or equitable process or X
proceedings." He then suggested as a simpler alternative: "As a
result of this bankrupty, certain actions and proceedings against Xthe bankrupt and his property are stayed as provided in Bankruptcy
Rules 4.5 and 6.5."

4r. Nachman suggested that the language "As a result of this
bankruptcy certain actions and proceedings which may have been
commenced by creditors prior to tnis bankruptcy against the
bankrupt and his property and which are still pending are stayed
as provided in the Bankruptcy Rules" be incorporated in the
paragraph proposed by Professor Kennedy. Mr. Horsky suggested
the change "certain actions and proceedings against the bankrupt
and has property now pending or which may be contemplated are
stayed," which was accepted by Mr. Nachman.

After discussion, Professor Joslin moved to adopt Professor
Kennedy's proposed alternative without modificationi

In answer to Professor Seligson's inquiry, Mr. Nachmanexplained his suggestion as referring to pending actions against
this bankrupt being stayed under the Rules. Judge Gignoux
suggested that "pending" be inserted following "certain" in
Professor Kennedy's proposed paragraph.

Following- discussion, Mr. horsky suggested the word "acts"
be substituted for "actions" in the proposed paragraph. Professor
Riesenfeld moved to strike the wiord "certain from the paragraph,
while Mr. Horsky said he believed if "certain"-were striken, it
would seem that Rules 4.5 and 6.5 provide that all actions arestayed. Professor Riesenfeld then suggested that "to the extent
and in zine manner provided for" be substituted for "certain" in
the proposed rule, but Professor Joslin and Professor Kennedy
expressed their preference for "certain."

Professor Joslin renewed his motion with the word "acts"
substituted for "actions" as follows: "As a result of this
bankruptcy, certain acts and proceedings against the bankrupt

, ,



and his property are suayed as provided in Banke-,ruptcy Rules 4.5
and 6.5," and ;1r. Nachmar than secoc.nded It. After discAssion, the .-A
motion carried.

Tud&,e herzog moved t o el r. aate 'rorm the notice to creditors
any reference to a staQy of act.cn, and Judge Forman restated it
as a motion to 31 irminate both al'tlernative parag7raphs. The motion
was seconded and lost.

Aon da Itemi 14. oomPer.stia n ot Trotees, Receivers, Marshals,

A.tUt orrne ys, ar.d Acccoukntants.-: ;A Ile 5. 50.

Professor Kernnedy refae red to r.is memorandum of June 5,
1970, and stated that Judge lierzo;, had called his attention to
the new Code of Professiora R.e- ,nsibility, DR 2-107, which
mak<es certain chan-es in Canon 34 of the Canons of Professional
Etrihcs, on which Rule .50 s. ased. h:e ere-inded the memoers
that Rule 5.50 chan-ed the law that dealt with the sharing of
compensation by an attorney wvith a forwarding attorney and
prohibited fee-sharijng except within the limitations of subdivision
(d). Professor Kennedy called attention to DR 2-107, Division of
Fees Among Lawyers, and stated he believed it to be more restric-
tive than Canon 34. Nevertheless Ie feDt that Rule ,.50(b) and
(d) should be retained unchanred, althou-rh he reco-mmended changing7
the Note reference to Dj 2-107 to say that it sapplements,rein-
forces and supports the proposed Rule 5.50. Judge Gignoux moved
to approve Professor Kennedy's recomrnendation. The motion was
seconded and carried. Professor Cou.ntryman suggested that the
Note to this Rule should refer to both the Code of Professional
Responsibility and thc Canon of Professional Ethics, with which
Professor Kennedy agreed.

Agenda Item 15. Problems Involving- Rules of Evidence.

Professor Kennedy state d t-at after he had given considera-
tion to the proposed draft of the Advlsory Com.,-ittee on Rules of ,
Evidence, and after havinr conferred wLthC Professor Cleary, its s
reporter, he was of the opinion tha'a the co--relation of the
Bankruptcy Rules with the propose' cs of vidence would
present no proolem.

Rule 2.2.. P^ vileced Co u,,n ^ca,,-'ns.s

The last meetin- of the Advisory Committee considered a
Rule 2.22.2 based upon §22i of the Bankruptcy Act, but its
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"'-. :- t .. G I' te 2? 7 , 9, 2,, '-,, 26, 27,/ 32, 34, and_, -'-:_^. .- o0 . r on.............. this;^-.fla_. .......Ter hadi b. ieer. distribu',ted to
. .-.e s.e .s .

_ 
c-~~~~~~~~~~~~~~~~~~~~~~~~~~'i.
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Judo~e Forman propo:3ed a meeting of the Subcommit:tee on
Style be heid on June 12.

There Followed a discus.,;ior of a timetable for the next
mreetings of the St.,yle SLubcomrmit'ee and the Advisory Committee.
November 18, 19, 20 and 21, 1970 was fixed as the time of the
next Advisory ComMt n-,'tec ;'ee' i Ing and September 25, 26 and 27,
1970 as the time of the nextL rtirt of' 'Ghe Subcomimittee on
Style.

(R5ecess for lunch)

,,

f,.
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Thursday Afternoon Session

Judge Forman announced that Judge Shelbourne's condition
had notimproved to the point where he was able to go to his
office.

Item 17. Depositions Before a Contested Matter: Rule 9.27.

Professor Kennedy called attention to his memorandum of
June 5, 1970, and stated that he had drafted a new rule, the apurpose of which was to adapt the principle of Rule 7.27 to a
situation where a contested matter rather than an adversary 1
proceeding is contemplated by the person desiring the perpetuation,
of testimony. He said that Rule 7.27 is an adaptation of Civil
Rule 27, which deals with depositions before a civil action, and
proposed Rule 9.27 adapts 7.27 for the purposes of a contested
matter. Professor Kennedy then read proposed Rule 9.27 and the
Note as follows:

W ~~~~"A person who desires to perpetuate his own testimony or
that of another person regarding any matter that may be
cognizable and relevant in a contested matter in a pending
bankruptcy case may proceed in the same manner as provided in
Rule 7.27 for the taking of a deposition before anadversary
proceeding. A

"Note. Rule 7.27 may be applied in a situation where a X
person expects to be a party to a contested matter by reading
each reference therein to 'adversary proceeding' as a reference
to a 'contested matter.'"

Professor Kennedy stated that Rule 9.7 could be adapted,
but he believed Rule 9.27 as drafted would cover not only
contested matters but things arising before the contested matter
had been instituted.

Mr. Horsky observed that a cross-reference to Rule 9.27
could be made in the Note to Rule 9.7, and Professor Kennedy -1
=agreed.

Judge Herzog moved adoption of Rule 9.27 as drafted, which
was seconded. Mr. Treisber suggested that Rule 7.27 be inserted
In Rule 9,.7, but Professor Kennedy pointed out that the title
would have to be revised to "Procedure in Connection with
Contested Matters and Proceedings Not Otherwise Provided for," I
and concluded that Rule 9.27 would be simpler.

Mr. Horsky suggested the "Procedure in Contested Matters"
would be a comprehensive title and a subdivision (b) or an extra
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sentence could be added.

Judge Herzog's motion was adopted by general approval.

Professor Shanker suggested a numbering system so that asuperficial reading of the Rules would not suggest an omission,with which Professor Kennedy agreed.

Item 18. Forms No. 11, No. 20, No. 22, No. 24.

Professor Kennedy called attention to his memorandum ofMay 31, 1970, and stated that the Subcommittee on Style hadalready discussed these Forms, and there has been general agree-ment that the Forms are necessary.

Form No. 11. Adjudication of Bankruptcy.

Professor K=nnedy read the portion of his memorandum ofMay 31 dealing with this Form, and called attention to the
proposed Form 11. After a discussion of the various forms thatcould be used, Judge Gignoux suggested that the Form read: "Apetition filed on ......... havinr been duly considered, it isadjudged that ............ is a oankrupt.

Mr. Nachman moved that Judge Gignoux's suggestion beadopted. The motion was seconded.

Judge Maris suggested that the Form read: "On consideration-of a petition filed on ........ it is adjudged that ........ is abankrupt." Mr. Nachman and the seconder accepted the amendment,,and the motion carried.

It was suggested that this Form be accompanied by a Notestating that it is an adaptation of Official Form No. 11, withwhich Professor Kennedy agreed.

Form No. 20. Order Approving Election of Trustee or Appointing

Trustee and Fixing the Amount of His Bond.

Professor Kennedy stated this is a revision of OfficialForm No. 20, and called attention to hafemorindum of May 31
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Professor Kenneday's attention was directed to the fact
that in paragraph 1 the Form says "as trustee of the estate"
and in paragraph 2 it says "as trustee of the estate of the.
above-named bankrupt," and he said "of the above-named bank-
rupt" was inadvertently left out of paragraph 1.

It was moved that the Form as modified be approved, which
was seconded and carried.

Form No. 22. Noti ce to Trustee of His Appointment and of Time

Fixed for Filing a Com,3plaint Objecting to Discharge.

Professor Kennedy stated this Form is an adaptation of
Official Form No. 22 and that the title o the proposed draft
should be revised to read "Notice to Trustee of His Election or
Appointment and of Time Fixed for Filing a Complaint Objecting
to Discharge," that the first sentence should read, "You are
hereby notified of your election Er appointment]..." and that,
4ne fourth line should read ". ..the undersigned forthwith..."

Professor Kennedy called attention to the Note to this
Form, "This form is a revision of Official Form No. 22. It is C

to be used in giving the notice required by Rule 2.12(b) and
5.13(c)."

After discussion, Judge H.1erzog suggested that the words
in the third line, "...your bond is fixed at..." be changed to
read "...has been fixed..." so that this Form will not be ?
presumed to be the order fixing the bond,

Mr. Nachman moved trhat the proposed Form No, 22 with the
modifications be approved, which was seconded and carried.

Form No. 24. Order Approving Truste's Bond.

Professor Kennedy stated this T -s adapted from
Offic~ aFo;rm iNo. 24, and reads, "TThe b:nd filed by ......
0... . .. as trustee of the estate of the above-named bankrupt

-s heresy approved."

P.fter discussion, it was mroved and seconded that the
proposed Form No. 24 be approved, which carried.

-,;:



Item 19. Cross-References in Federal Rules of Cavii Procedure

Incorporated by Reference in Bankruptcy Rules.

Professor Kennedy stated that no Memorandum had been
prepared on Aogenda I:tem i9. H1e called attention to the factthat many Bankruptcy Rules had incorporated in them references
to Civil Rules, many of wh:i.ch contain within them cross-
references to other C-vil Rules, including some that have not
been adopted hv the Committ'ee o.- have been revised. Specifically, t
Civil Rule 4 has been referred to in some Bankruptcy Rules thathave been adopted, although Bankruptcy Rule 4 differs from Civil
Rule 4. Professor Kennedy inquired as to the handling of anRI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-adopted Rule which in turn refers to another Civil Rule not
incorporated by reference.

In answer to a question by Judge Gignoux, Professor Kennedystated there are not too rany instances where the reference would
not be applicable and he proposed to make specific ad hoc
references in the Bankruptcy Rule and t'hai. each cross-reference
should be dealt with individually, and referred to Rule 7.25
as one example. He also stated that a table of cross-references
of the Rules, the Bankruptcy Act, and the Civil Rules would beprepared with an indication of the changes. Following discussion,
Professor Kennedy's ad hoc approach was admired by generalagreement.

Professor Kennedy suggested that the mode of the carrying -out of the ad hoc approach be submitted to the Style Subcommittee. .

Item 20. Judgments and Orders.

Professor Kennedy referred to his memorandum of June 10,1970, which suggested an additional definition be inserted in
Rule 9.1 between the definitions of "bankruptcy judge" and
motion" as foilows: -

1(8) 'Judgment' includes any order appealable under
-2a(10) of the Abt." The definition1 nearl> identical to
t" hhat in T-h e .1.2, w-hich defines certva-in words used in theFederal -. _es of Civil Procedure where these Rules are made
applicable to proceedings in bankruptcy cases. When there isneed to refer to orders that are not repealable under §2a(lo)
as well as orders that are appealable, "judgments" and "orders"
should both be referred to as they are in the Federal Rules of
Civil Procedure. Thus Bankruptcy Rule 9.58.1 should include areference to- "judgments or Border" as does Civil Rule 77d.



Followi,, discuss n, ;:--. Hos movey d te insertion of
the proposed subsecJior4 (h) In FRule 9.1. rhe motion was
seconded and carried.

Item 21. Foris No. 1, N'o. ;', No. a, Nco. 10, No. 3D, No. 2,

No. 3, No. 4, No. 5, No. o3, Xo. 19, No. 28 and No. 29.

Form No. 3. Statement On f Afas S.

Professor Kennedy sogrgested revising Question 11, "Loans
Repaid" in Form 3 as fol"o'.a:s: "Wlat repayments on loans in
whole or in part and what payments on installment purchases of
goods and services have you made during the year immediately
precedin the filing of the original petition herein?" (The
underlined words were suggested by Professor Countryman.) A
lengthy discussion followed. I;z was observed that the informa-
tion concerning installment purchases would be valuable perhaps
in Form 4 (addressed to business bankruptcies), but not in Form
3. This led to a motion by Mr. Treister. that Question 11 in
Form 3 should be eliminated entirely. The motion was seconded
but the vote being five to five, the Chairman voted against the
motion and it was declared lost. Mr. Treister then moved to
retain only the original main Question 11 on Form 3 without any
expansion. The motion was seconded and carried.

Mr. Nachman inquired whether the word "related" was
adequate, and Professor Kennedy replied that-he would change
it to read "If the lender is a relative, the relationship."

Form No. 4. Statement of Affairs For Bankrupt or Debtor Engaged

in Business.

Professor Kennedy called attention to Question 13 on
Form No. 4, as suggested by Professo-- Count r yman.

Professor Seliifson moved proposed Q-uestion 13 be adopted.-
The mnoton was seconded. In answer to Judge Gignoux's question, :
Professor Kennedy said he believed the words below the lines
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in this question should be revised. Judge Gignoux and the
seconder accepted the revision as stated, and the motion carried.

Item 22. Forms No. 7, No. 8, No. 9, Nlo. 23, No. 25, No. 26,

No. 27, No. 32, No. 34 and No. 40.

Professor Kennedy called attention to the Forms in the
Appendix to the Bankruptcy Act and said there were ten Forms
that had not been discussed, and inquired whether such Forms
should be retained, and if so, the members' ideas about them.

FormNo. 7. Answer of Alleed Bankrupt.

Professor Kennedy asked whether Official Form 7 was
necessary, and referred to Form No. 20 accompanying the Civil
Rules. He believed the form to be unnecessary. Following-discussion, Judge Gignoux made a motion to eliminate Official
Form 7. The motion was seconded and carried.

Form No. 8. I:or-.c of Aur1`_cant for a Rec&e :.ver or Marshal.

Form No. 9. Counterbond to Receiver or Marshal.

Pro"essor Kennedy called attention to Official Forms 8 and
9, which are pursuant to ?ita of the Bankruptcy Act and Rule
5.11(d). lie recommended striking "Know all men by these
presents:" and the second paragraph in each. Following discus-
sion, Professor Seligson suggested that Professor Kennedy prepare-
a simpler form; it was further suggested that the form first be '- .
offered to a bonding company for approval.

Following further discussion, Judge Gignoux moved to strike -
Forms 8 and 9. It was seconded by Judge Herzog and carried.

Fcorm No. 23. Bond of Receiver or Trustee.

Professor Kennedy called attention to Official Form No.
23 and Rule 5.48(a), Bond of Receiver or Trustee. After dis-
cussion, Professor Seligson moved that a form of bond such as
Official Form 23 should be provided. The motion was seconded
and carried. It was suggested that the form of the bond be
referred to the Style Committee.
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Form No. 25. Order That No Trustee Be Appointed.

Professor Kennedy called attention to Official Form No.
25 and Rule 5.18 and inquired as to whether the members wanted
to retain Form 25.

In answer to Professor Seligson's inquiry, Professor
Kennedy said that no trustee would be appointed if (1) there
is no property in theestateother than that which can be claimed- .
to be exempt; (2) no circumstances indicating the need for a
trustee; and (3) if the creditors have not elected a trustee.

Judge Whitehurst moved that a form providing that no
trustee be appointed be retained. The motion was seconded and
carried.

Form No. 26. Order for Examination of Bankrupt.

Professor Kennedy called attention to Official Form 26
and Rule 2.21(a) and inquired as to whether the members wanted
to retain Form 26. He recommended that such form is not neces-X
sary, since it had been the consensus of the Committee expressed- X
while discussing Rule 2.21 that the examination of the bankrupt
would usually be made at the first meeting. Judge Whitehurst
moved to eliminate Form 26. The motion was seconded and carried.'

Form No. 27. Subpoena to Witness.

Professor Kennedy called attention to Official Form No.
27, R'ule 9.45 and Civil Rule 45 and explained that Rule 9.45
has special provisions in regard to the issuing authority and
in whose name a subpoena is issued. The subpoena need not be
under the seal of the court but can be issued by the bankruptcy-
judge. He suggested that a form of the subpoena should be
provided which would indicate that it is different from
present Form No. 27. Mr. Treister moved to provide a standardized X
official form. The motion was seconded and carried.

worm No. 32. Affidavit of Loss of Negotiable Instrument.

Professor Kennedy called attention to Rule 3.2(c), which
eliminates the necessity for an affidavit and requires only a
written statement, and he recommended the elimination of Form
No. 32. Judge Gignoux moved that the form be eliminated. Thea
motion was seconded and carried.

,~~~~~~ :
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' -.Form No. 31. Order for Payment of Dividends.

Professor Kennedy called attention to Form No. 34 andRule 3.20 and inquired whether the referees believed this formto be beneficial. It was moved that the publication of Form34 be eliminated. The motion was seconded and carried.

Form No. 40. Report of Trustee in No Asset Case. '

Professor Kennedy suggested that this form would be ofgreat help to trustee in no-asset cases and called attention
to Rule 5.13.1(5). After discussion, Judge Herzog moved thata form of report of the trustee in no-asset cases be promulgated. -The motion was seconded and carried.

-33

Professor Kennedy announced that the discussion of allitems on the Agenda had been completed. On motion made, dulyseconded and carried, the meeting of the Advisory Committee wassuspended pending the meeting of the Subcommittee on Style, tocommence on Friday, June 12, 1970.

The meeting of the Subcommittee on Style was convened at Inine o'clock A.M. on Friday, June 12, 1970, and continued insession until 1:30 P.M., whereupon it was adjourned to the timeof its next meeting as fixed heretofore. Thereafter, on motionmade and seconded, the meeting of the Advisory Committee on -Bankruptcy Rules was formally adjourned to the time of its nextmeeting as fixed heretofore in these minutes. (See p.25).

'.
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