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(.iembers of ihe hejporier's ¢nd the S{cretary's stefla)

The Cheirman. entleomin o the Committews, I think we cen comc o
order. I have & letter from Judg: Donworth roprotting he is urnairls to «tfond,
and onc¢ from Senator Pepper stating thoo he wi'l be deleoyed & day, =nd posoibly
two, beforc arriving.

I hope that this will be our leegt working meoting of “he Cuunitii o for
g time. #hat I have been tuinking about is tact -t +his mzeting we mislit me ke

what chenges we have to meke in the form of the rules right her: end aot refer




them back to the Reporter, znd I hope that when we get through with our work

we will have them in such shape that we can turn them over to the staff in
Washington, instead of t¢ the Reporter, to make fair copies, end then o 1L in
the Style Committee to revise, and tnen we will have to have & verificatim
meeting afterwards, cither by the Committee voting by meil or call it if v«
have to. I hope we won't heave to. In the meantimc, the Reporter can ot
his notes so the staff cen distribute the work of the Style Committec wibh the
notes to the membership generally. If therc is any scrious difriculity with the
result, we will havc to eall another mecting, bu® if there 15 not mayhe wo ocan

turn it over to thc steff to got ready Cor proscntation to the Court. ¥hin the

report is &ll recd, £or tve Court, there will be noteg .nd the work of the Style
Committee and a report of the whole Committec. I thought the Commitize boiter
look it over and at lcast send in their suggestions by mail, and if any ov -rsight
had been made they could be readily adopted. I do not think that if wiil teke
very long to do it but I do fezl it would be Lutter if the Committee had one
last look at thc final document. Otherwise vz alsht not be eble to szy thet it
had the Committee's final action on it. I zm jus* c¢opiziring this s ¢ g-.neral
objective - that is why I think that eny emendments or suggestiona we hava to
moke ought to be in specific words, oo that ve do mot hove fo refer for redraft-
ing. One or two rules may heve to be rovised but we can appoint & subcomumitice
to redraft them ancd subiit thom to the Ftyle Committoe.
I had in mind this goneral scheme for cction £t this weciing, ] et
to your suggestions. I thought first e had bottoer Lugs au by toems. ires “Fie
list of suggestions m~de on behalf of the Zovorrment in counectioci. %l i 5 viim-
ment cases instcad of weiting or cach rule ws we g0 clong - caonth oor rojoeh

what hes beon offered - then wnen we gzt through th L

Ve omlsh L, trks o ta,

bik WP s B

question of condemnaiizn caces wnd decide s a motior of policy, <




gidering what we have here, whether we want to put in any special rule; on con-
demnation cases in so far as the Government 1s concerned or whether we wanb to
exclude condemnation cases from the operation of our rules and let them shtund

as they are. The third item in my agenda was then to proceed to take up the
rules one by one, and exemine the reports and suggestions that have come in from
the bar, and finally to take up the question of now much of the Federal ghututes
on procedure and prachice wC want to transplant into those rules. That is &
pretiy difficult subjcct. We neve now leid on your desk a list of all the
Federal statutes thet desl with procedure and practice and a digast of thew
which 1 asked our gtaff here to make. It was quite & job. They have been working
for weeks on it. We now have it. 1 have thought we should leave 1t until lsst
because while we are going over the rules you will hove time O eyouminge this
gchedule of Government staotutes out of Committet meetings {or the noext fow days
and be better preparcd. 1 suggest that we lceve bthot to the last. Has anybody
any changee to suggest? Dean Clark, nave you ary guggestion that would chonge
that method of approach?

Dean Clark — I nave just two or three thoughts. T do not know whether
we can settle all the Governuent questions a1 the beginming. Mhybe we nced to
postpone some of them. We ctn sertainly settlo the policy but gome of the changee
may need to come up later. Major Tolman could ~cttle that more than 1.

Major Tolman - My idea was to g0 over this iist ond make such changes
in it as it stands as the Governmeut wenls, then when we &9 buck to the ralo
sgain if there is any other change of rnother kind we c&ll mek2 it.

Dean Clark - In my letter to you I guggested thot it might to & - nod
idea to have the membere let Mr. Hammond know whei pney were pleaning tr leeve.
If any of them had to Leovi carly and had 2n; special Tulce tncy rished chinges

in, we could ve surz to cover them tefore they iefi. 1 ¢lso gupgerted that I
’ EE




thought that as the sessions were usually so long il would le well to heve one
> .

evening off.

Mr. Loftin - I have to leave not later 'hen Thurstey 'ernoon af 5:20.

t

The Cheirman - We cen work wnoil we get tired end then decidn.

Mr. Jorgan - I have to lcave Saturdsj.

Tne Chairmen - I do not think we ought te sit Latcr than Scturdsy
afternoon. I think we ought to get through so we conld gzt hone over hio vakend.

Nr. Gamble - I have to leave Fridey cveriag.

Mr. Clark - Thorc is just snother m .ttor. Forms hnve noi yeb becn ucted
upon. I do not know whst action you neced to tke but you vant to romember there
are some forms. Each meeting thcey hrve Leen postponed. Soon.r or lstor some
decision will hrve to be made.

Wir. Tolman - Forms naturally £211 to tne Style eud Form Committac.

Mr. Clerk - That is probably ail rigub.

The Chairman - We can lsave it to the Siyle Committee and zsk esch
member of this Committee to study them end gend any chonges in to the Style
Committee.

If there is no ohiection., let's stert in on the Govesnment sugpgestions
as to rulecs affecting Covermment litigation. :jor Tolmen took thet up end was
appointed 2 special committec on the subject to teke it up wik Lhe @ trorneys of
the Depcriment of Justice ena dother irw,crs in the Government porvice.,  Mr.

Holtzoff of the Depertment of Justice made ¢ roport : ith roccommindabions :nc

i

Major Tolmen went over it and made & renort of his owr. Then he had eorrespond-
ence with Desn Clark :nd I. We =rotc in our ioc.s .nd thoen & jor Tolarn oon-
ferred with the Depcrtment attorneys rgein. I hoawe ssked Lim Lo come  fore us
this morning with his recommendeticns in cpecisic form, vhieh T g dors, rnd
you have that bofore you here. I¢ is item 3 in <his List of nrterisy wenirched

by our stoff.




(Reporter was directed to take only final conclusions of
changes uade in rules).

After a brief explenation by Mejor Tolmen, the {following sctlorn on +he
rules pertaining to Government sults was tuken:

Egig_éigl - Judge Olney suggested th-t "may" should be changed to
fghall" in the second lire. #ajor Tolm n suggested that it be left for ot e
and form committee.

Rule 4(b)(1) - Line 5 - inscrt zfler "employee"designated b, wach
United Stetes Attorney in o writing filed with the clerk of the court". Ttrike
bracketed phrasc.

Linc 12 - Strik> "ig scaght to be enforced or'.

{Opwowse: - hodze, iorgen, Clorry - Lue
"ivash eve 1Y

-

Linc 17 - After M"uction" iascrt "ageinst the United
States",

Linc 14 - Chinne whe scntence beginning with *T{ the
agency" +o the following:

"If the egenecy nemd s a defendant, is oo cornorstion,
service upon it, as horeinbefore providoa, sheil be wode as stzted in suldivision
4 of this rule."

Rule 17.- Lire 21 - ATter "order" #cd "or within such othir time ¢s the
court may fix". (Substitute for lin.s 29-34 =5 proposca rejected).

Rule 18 - iotion mi 42 by ir. Sunderl-nd thot sugrcested amindaen’ of
Government be not adopted - Secondod ty Wir. Olney - Coried.

Rule 22 - udotion made ¢nd caerried 'hat dr. Clark's sugg.n-ion Yur {r)
be adopted with the following change ~ ¢ 7ter "rules" inccert "rithin 20 ae s alter
o party hes scrved his pleading, he mey cinend 1t o5 o netiir of couwrre™ @ sfter

wirisl calendar” in next line =éd M"or sat for iried", so it wonlu rezd “has ~
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"At any time before the adverse perty hes served & respongive plecding,
or if none is to be had under these rules within twenty days after & purly uuns
served his pleading, he may esmend it once as a mutter of course before tha setion
has bcen placed upon the triel calendar or get for trial.M (Style Commiitee).

Lines 13-16 - Dean Clark's suggestion adopted.

Rule 31 - Major Tolmun withdrew suggestion ior addition to thiz rule.

Rale 40 - Adoption of suggestion for insertion ol end of pureprin ()
rejectced, on motion.

Rule 41 -~ At ond of this rulz «dd the following ¢y a sepnrvats poragrephs

"Fhe expenszs and cttornoy's fees provided rors ia thig

rule shall not be imposed upon the United Stetes
liotion adopted, Mr. Olncy voting wgeinot it os be thought Ar. Gemble's wsgesbion
to insert it in Rule 63 wes better. Chairmn utebed style committec covld decide.

Rules 42-43 - ilr. #orgen moves) cmendmnt o suggested by Govesnmenl be

rejected. Ccrried.

Bule 51 - Sugge:tion perteins to a nnte — which ceu be left to Desn

Clark to put jn.
Pule 62 - Suggested auendment =y Govirhmend rejected on motion, i the
seme time adopting the following changes:
Iine 53 - fbrike "where rnd" and "Lowover',
Lincs 55-54 - $trike the word "providod" ond ubziitute
the wérd tpermitied.”
Fule 76 - Government suggestion rcjectod.

Fule 78 - Goverrm:nt sugsestcd am-ndznt rojected becsuse wnnee :ssary.

Rulc 79 - Sutject to revieion of s-yle comaitiec, jar. aitcie-llte

1 =

suggestion adopted that at ond of line 53 ita.rc be wdaded Vi ro sael, ¢ carity

shall be required of the nited Grutes or of an wionty thoreof M
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(Rule 79 - contd) -

Amendment, re Section 1543 of Title 26 rejected.

Rule 82 - Matter of & note - Dean Clar: to put it in.

Bule 90 - Line 16 - Strike out "to naturalization proceedings except
appeals in such proceedings" and insert in lieu thercof tproceedings for admission
to citizenship exccpt appeals in such proceedings". Motlon sdopted.

Style Committee to decide whether or not Covernment creeptions

are to be in one place.

Rules 4 and 6 - re adjudicetion of water rights -

(After some discussion, recessed for lunch at 1:l5 P.M. #nd
reconvened at 2 PW).

Mejor Tolmen's suggustion for Rule 4(c) rejectled.

M. Olney moved (Mr. Dodge seconded) thet (¢) of Aule 4 ic

<

gmended to read in accordance with the sugrestion which wes made by the Cueirman
thus - (¢) to reid - "Scrvice of “h. summons or of en order of the
court summoning parties not inhabitsnts of or ro. fomd within the district in
which the action is brought by publicetion or otherwise", cte.

Styic committee “o fix tillc of A(c).

Rule 6(a) - The suggestion of Mejor Tolmen »¢ Linc L wes not
ected upon.

(Amendments of r. ¥.rd's to Rulus 18 2nd 2C grc¢ unnceagsery
because of the previous cheng:s in those two riles.)

iir. Dodge proposed thaot ulr. ¥rird's suzgcestion to be dnc-wtnd
efter "mailing" in line 30 be adopted with the following modificetion -

"[Provided th:t] in any rction in which Lrore cre nnusunlly

large numbers of cefundunts [wnd *he guestion involved is one of common i jeneral

-

interest], the Court upor. [motion} of o pleintif:’, r dufondant, or un.s its

own motion, mey [mek~ :n] order [providing} thet sirvice of the plecdings of the




defendants and replies thereto need not te made as betwaen the defendeats [n

said suit, end that any new or affirmative matter, cross-clasim, or covnterelain
contained therein shall be deemed to be denied vy z1ll other partics, end that

the filing of any such pleading, togetner with the service of & copy upun the
plaintiff, shall constitute due notice of the seme to the parties to the anit.
[Provided that] o copy of such [order, orl orders, shall be served apen the
psrties to the suit in such manner and form as directed by the court.” (rurds in

brackets are suggested matters of style). Proposal adopted.

The Chuirman ~ The next asubject is what will - do with condomnacion
cases.

Major Tolmen - Discussed the Goverrment's dosires end gnbumitlea Mis
proposed rule.

Wr. Lemann - soved postponement of congiderezion of condemn. i Crecs

until the lest day of the meching. Ad:pted.

dejor Tolmen thon presertec his ??QEQ”C@”QEL%,al_i_?ﬁizﬁﬁréiyﬁfy;éﬁgél
Remedies.

Mr. Lemenn moved thot ir. iitchell's susgescion - thet & gt tement or
note be put in Rule 9C or scme other sopropris te ploee as ngeced below - Le
adopted. Style committee %o detcrmine.

Tt wes agreed thut note or sletement siy notlkine ~bout Certioriri:

thet ilcber s Corpus sh: 11 be governed by exisuing
stotutes of the United States;

thot Mendemus shell De govorned by eristing st tutes of
the United Stectes;

thr t Ouo ¥arrenio shail Le governed op oxistine o*ututes

of the United Stoaies,




that note or statcment suy nothing apout Prohilition; and
thot writ of Scirc Facias ie abolished. (Query ~ should
this reference be put in Rule 30 or notc thereto?)

The Chairmen - Now we will go beck and trkc up the rules in ordev.

Rule 1. 8cope of Rules.

Line 5 - Strike "whether".

Line 8 - Strike "further cnd".

(Rulc 90 - Line 6 - after "rules" Strike <1l that follows turough "tney" in
Line 10.)

Note to Rulc 1 - thot "Fhe phrase district courts of the United Slutzs does
not include territorizl courts, but by thc org nic scts of Howcii end Puerto Rico
this sct of rules will epply" - or something similar - to be dealt with by Style
Committee.

Motion to leave Rulc 1 s il now chunds psesed, uith Me. Sunderlond opposing.

Kule 2. One Form of Action ond One ifodc of Procedure.

No chenge. (Reporter's suggested adéition for tine 3 dis:.pproved) .

Rule 3. Commencement of Action.

J,

- Line 3- "But" clsuse to go out. FRule %o end with the word "—ourt'.

(oved ond adopted).

Rule 4. Summons: Form und Service.

() Issuince end Form.

-~

Line 21 - Strike margincl inszriion : Ftor "t tes" wpd ingorh ir Lica
thereof "or any officer or sgency thesrcof".

Line 22 - Strikc "its or his" rnd insert “an'.

Mr. Horgen's motion that substitute rule (#) in R.port-r's comscrt be

adopted was overruled by follosing motion of lir. Gemble:
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(Rule 4(a) - contd) -
Mr. Gemble - I move that subdivision (&) of fule 4 he left &s in its

present draft with cmendments just ordered®. idopted.

(b) Method of Service; Personnl Servigce.

(1) - Line 28 - Strike morginal ingert und substitute "or cny officer

or cgency thereof" after "States".

iRl
pa

Line 39 - Strike marginel inscri and substitute "en offlicer

agency of the United Stetes is named noparty, or', cfter tyhenevarh,

(2), (3), tat (4) - O0.K.
(5) - pstent provision - O.K.

(6) ¢nd (7) - O.L. -

(c) Scme. Order of the Court Summoning Prriies.

See rmendment of Lines 90-9% uader'Bales 4 and 6" - poge 7.

Hots ta be added relerring io Fedcral stointes on publicn{ion.

(@) Consent to Jurisdiciion

Line 99 - .fter "serviee” insgrt Nop otherwise". Strike out "or by any

other m.nifustation'.
Lire 100 - Ctrike "of ccascnth.
profcssor Cherry suggesicd taat Sty Committce congidecr revision of

subdivisions in (b) «c foliows - 2, 6, iy 5y Ly 2, 7.

~

_mpiify tirles of (e) and (3) end r.view aein title of Paie /.
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Rule 5. Process: Territorianl Limits of Effcctive Service; Serviue; Rerurig

Amendment.

Title to be called to attention of Style Committre - Service <o Returi
of Process suggested.
(yz_ggggigg; - Chuti o vs follows
tService of all process, mesne and {inel, my be made bty the
United Stetes sarshal, by his deputy, or bty some person specinlly appornted by the
court for that purposc znd sholl be so m-de except in the cese of subpocna for a
witness." (Agreed to).

Add ot cnd of (t) - "Such power of apprittment shall be oxercised veely

whon substential savings in travel fecs of mrchels will resulth, Adojried.
(c) Leturn - lio :henge.

(d) smenduwent. - Remove to Rule 4. Dzferrcd to Siyle Committoe.
Professor Cherry suggosted rcvising order of subdivisions to (v), (c¢),
(2), and if veteined in this rule (d).
(hoeccused =t 5355 PM untdl 8 ?M).

Service enu Filing of Pleadings tnd Jther Pepers.
Rule 6/~ Line 7 - insert "of judgment" 7 ftcr the word d Wofler".

Line 8 - Strike "or permitted".

Line 10 - sdd "for fuilure to sppeor® : fter "defrult" (See fnle 38,
insert to line 4). Style Comaittee to consider & gener:l nrovision ior acrvice of
611 notices only upon pzriies not in defenit for feilure to appe-r.

.Y‘

Rule 7 - Time: Enlargenent and Computsi Liong ufreched o Repizatli oo of . Terms

For Motions--Afiidaviue, for Pleadin ox Other hction Aiisr Sisenvi’. s ol Lolion,

Additionzl Time After Service by :dil.

[P

Title stould be revisei - heferved 1o Sirie Sommitics,.

Hote for Style Cormittee - Zonsider winsfucr or rot ins orovisioms in rulec
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(Rule 7- cont'd).

exciuding day of service, etc., might not be combined in ouc nrovision under
Rule 7 - which would include the first and exclude the lest duy.

Lincs 7-8 - "made at any time" - Style Committee to consider emission.
(Suggested by iir. 0lney).

Line 33 - Marginal insert - After "comma" insert ™aunless the court
directs that they be filed at some other time" insfoad of M"unliuge the cuurs
otherwise directs'.

See discussion under Rule 43.

Line 33 - After "be" and beforae "submitted" in the marginal insevrt, inscri "served
not later than 1 day bcfore the hesring" striking submiti.d el thc hewaring®.

The reference in this marginal inscrt to™Rule 65(b)"should he "Rule 65(c)".

Rulec 8 - Use of Forms - Forms to Le considernt by the Commitles end sugges-

iz

tions sent in to Style Committec.

Rule 9. -Pleadings Desipgncteds Motion i finud.

Line 11 - Strike "except whon" cnd insert M"unlesa".

Judge Olney suggesied restoratic: of "ex pari application or' bt

o
ct

was voted to leave it out.

Rule 10. -Signing of Plcadings. He chenge,

Rule 11. Form of Plcadings: Captiung Perrprephing; O-persbe St b monty

“de
o’
e
o+
w0

Incorpor:ztion by Refercnce; Exi

No change.
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Rule 12. General Pleading FRules.

Line 8 - Agreed to change "gimply, conciscly, snd directly" Yo
"simple, concise, end direct" and to strike "set forth".

) (¢) - After "demanded" - Style Committee to consider "Such denene. shell
have the effect of limiting the relief accorded ouly to the extent ¢s provided in
Rule 63(c)." Suggested that it be put in cross-reference notc in this rule to
Rule 63 - Left Lo Style Committce.

(d) - Lines 24-25 - Strike "whenever praciicable",
(e) - Style Committee Lo consider the words "new mahier! snd all of the rirst

four lines for grammar.

See discussion under Rule Z2.

Rule 13. Pleading Special Matters. Capacity; Fraud, Wistake, Cordiiion of tne

Special. Damage; Affirmative Defenses.

Strike all in title afier "Pleading Spccisal Mettcrs.' fgrued.

(d) - Change "plead" to "ever",

Rule 14. Complaint.

Style Commitiece to consider "sufficicnt if it contuains® snd "shsall con-
tain".
Consider ¢ note rcierence to Title 28, § 399, to thiz rile snd Hules 16

and 22.

Rule 15. Answer; Reply.

ter "or" ilie worus "in the'.

o
[}
L]

Line 7 - Inser

Line 8 - Strike "shall be sct forth". Lines 3-9 wili -hen rora

n"geparately steted and in the manner praserirzi for ithe compi-int in".

N’




14.

Rule 16. Defenses - When and How Fresented. - Substitute ror Muigp 16 end
17 - Dean Clark's revision 1/29/37.-
Various suggestions and motions were agreed tu - at the conclrgion of

which the Reporter was instructed to revise and bring back & drafl for the Com-
mittec to reeconsider before it edjourned.

[The following cxcerpts of inforpal discussion on the above revicion

are included herein for the purposc of relerences

(a) Insert words "notice of" hefore the word order in linc 12,

(b) Strike out lines L4-16, "going to any metter set forth in the
complaint or in the answer by way of cross-claim or counterclaim".  Aszreed.

Line 16 ~ Strikc "made £s ¢ dafense” end insert "stat.odl,
Line 17 - Strikc "maae" cud insert "stated".
Line 19 - Inscrt after "defenscs" "or objections'.

(¢) ir. Ulney moved that we chunge rules so thut if o defendent objected
by motion to the jurigdiction of the person ¢nd, upon motion being over-ruled,
filed an enswer, he thereby waived his objection to the jurisdiction over his
person. The Chairmen stuted - All in fnvor of chenging the prescnt Federal rule
snd providing that eny dofense on th: merits cbsolutely woives the otjection to
the jurisdiction over the person sey syc - Motion Lost

(Recugand ot 10325 P.M,
(Fceonvered 9:25 £.4.2/2/37.

() - 0.%. with above insertion.
(b) Following suggestions mede -

1 - Fvery defense or ohjection in point »f law or 2% and
whether to the jurisdiction over ihs suvject waiter of the ection or over ithe
person or to venue or in abatement or bay mey be steied in the cuswer or reply
and shnll be so made unlzass presentcd in accordence with subdivieim {2) »f this
rule. No specicl ¢ ppearance is necessary vo reise rny deftrie in ebetonent »f the

action or of the service of prie:ss and such doferse is not weived by beiug joined
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with other defenses in the answer or in tue motion provided in subdivision (e) of
this rule. (Remainder of (b) the same).

2. Jurisdiction over the subject matter or over the person or.to the
venue or to the service of process or in abstement or in bar may be s ated in the
answer, etc. No special appearance is necessary to raise s8ll such defenscs in the
answer or in the motion provided for in cubdivision (¢) of this rulc. [r st sen—
tence same.

The court upon motion skall order e hearing of eny of such
defenses or objections in advence of the trial upon the merits unless it sppeers
that the point is included in the merits - as do not require the presentation of
evidence.

Major Tolman and Deesn Clark to redr:ft (b) in accordence will sugges-
tions. Recast Professor Cherry's proposol¥*- refsrred to Reporter to brine back
revised draft inscrting chenges ordered.

#Professor Cherry proposcd ~ objections to jurisdiction or venue
and objections in point of law whether presented by motion or in the answer shall
be heard and determined before trial on spplicstion of any party unless the court
shall find that such objection can be presented better at the trial.

Mr. Mitchell suggested reczst of lines 56 et seq - somcthing on this
order -

When a defensc or objection ieg such that & decision *“hereon
may finally dispose of the whole or & munterial purt of the issucs, th. conrt shall
on the application of cither party hesr end dispose of it tefore triel unless for
good cause shown - (to be recast end jut in)

Mejor Tolmen submitted - unless the court shall be of *he opinion that
evidence which mey be produced at the trial mey «id in proper Hdecision of the de-

fense or objection.
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(¢c) - Cover service of process - jurisdiction of person - venue tnd {he
sufficiency of the complaint as stating grounds for relief.

The Chairmsn - When & defense or objection is such that it may
abate the action or present sn issue of law as to failure to state safficicnt
grounds for relief or otherwise a decision on lhe merits of —-

Muejor Tolman ~ When the defanse or objection is such thnt it may
present an issue of law or otherwise facilitate the specdy dicposition of the cose
without a trial, the party may -—-

Deen Clark - add to end of (c) - specisl appecrances sepnitonce now
in (b).- Defenses or objecticns or failure to state cuf'ficient grounds of rolief
and to the jurisdiction over subjcct mutter may also lLe made at the trirl npon
the merits and whenever it appesrs that it docs not heve jurisdiction of the sub-
ject matter, it shall dismiss the zetion.

(), (e), (f) - Reporter instrucited to provide that all motions must be

brought as one cxcept service of proceis, venuc, jurisdiction over .

o

pereon,

The Cheirmen - Do we want to combine these motions in »ne, doiorring
question of whether we will except process, mrisdiciion, venue - (The ALges hove
it.)

The Cheirman - Shall we except from thet,  bjcction urinr o juric-
diction over the personal service of process or veruc? £ALL in fuvnr o7 acking
that cxception, say Aye - The Ayes have it.

Judge Olney - Otjections to venue skould be mave orly in prolimine oy
motion and no other way.

Dean Clzrk - Did not agrec -

The Chairman - All in favor of odupting his sugg.ctior e oojoctions

£y - -

to venue 2nd process must be roizad ia sdvance ond cornob Lo redsth i Lue LOSWET,
sey Aye. Olney oniy Aye - 211 others cpposed.

Repsrter o bring back frir draft bofors mooting ~Cjourac.




Rule 18. Counterclaim and Cross-Claim in lhe Answer,

Major Tolman to examine § 774 of Title 28, and to see also if Where is
any other stutute forbidding bringing ¢n independent suit unless the mutter is
first submitted to the General Accounting Office - re "credit'.

Marginel inscrt - Put in short form - "or an officer or zgeucy therzof®,

Rule 19. Claim Ageinst One Not a Party to the Aclion - Third-Purty Complinints

Counterclaim and Cross-Claim by Third-Party-Deferdant.

ey

Line 6 - {iMr. Lemann) - Put "," =fter "pleintirt".

Line 10 - (Mr. Dodge) - Insert after "defendani" the words "or to the

plaintiff". (cgrried)

Lines 10-11 - (ir. Dodge) - Strikc "w.de zgeinst im by the pleintiffr.
(Carried)

Bule 20, BReply; Counterclaim ond Cross-Cleim in the Reply or in Lu: Answer
Yo Cross-Claim,

Lin» 10 - Chsnge "made" *o "required of him". {Agrced).

Rinle 21. Sharecholder's Action.

The Chairman ~ proposzd to nad to rule - "In any ruczh actinn kronght
by less thun 211 the sharehoiders, no dismiscal or compromise shall o oftueted
without/%he approval of the court on such notice to the shorcholders os the
court may require".

Moved tnat Mr. Mitchell's proposnl be aeld up for the presint wmtil

class action rule is resched. (Th. Ayes nove 1+,
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Rule 22. Amended and Supplcmentel Pleodings.

(b) - Lines 17-21 - Strike first scntence end nerginel inscrtion. Ia
jieu thereof the following suggestion of Mr. Morgen was cdopted by vote:

"hen issucs not reised by the plendings are tried by oxpress
or implied consent of the parties, they shall be trected in all ruspecte cs iF
they had been raised in the pleadings".

Add after sentence substituted for Lines i7-41 - (1. Cherry)

"imendment of ihe pieadings o couform them to avidercce 790
reccived may be made upon motion of any party at any time even aftcr juognent,
but failure to so amend shall not affect the issues mede by such « videnne,

(Cuanried).

Line 21 - Insert "valid" after "is".

The following was discussed bu® not adoptud - On apnlizition of
any party or on & motion, the trial court or the appellate court mey order an
amendment.

Line 38 - Strikc ®so". Agrced to.

The following motion wes loct - to sdd to ale 12 & provision
that when & defendent wents to rnise an isoal @s o cdiverrity of citinenahip, he
must specifically deny it in Lis answer.

A motion that it need not b specicli; plended wer coreind.

In Pule 12 - Line 46 - Inzert after "ovoomonts? tio .oris

nincluding averments of diversity of eitizenchip®. (Cerrici).

Styie Committes - Fules 12 -nd 153 - erags r.{.reace.
m JF B B . o T . . .. . .
To be & roference Lo Timwe 22, § 299, iio2rows o Nl

rule end in the notes tc Rules 14 7ad L0 Y reir T DS p e gy e




Rule 23. Pre-Trisl Procedure in Jury Actions; Vormuleting Issues.

The Chairmen - Do you vant to limit thic rule to cases in which juries
have been claimed or strike that limitation out and soy all actione?

Wr. Lemann - I move that limitation of jury trisl be stricken.

The Chairmsn - The vourt mey apply this procedure either in cases vhere
jury has been claimed or in jury cases in hig discretion.

Suggested clause in Reporter's Comment (d) adopted.

Strike "in Jury Actions" in title.

Strike "in which & jury has been cluimed" in line 2.

Strike "for en inrormal heuring" in line 3 - and subscitute "for a
conference".

Strike "hearing" in lst line of las* paragr:aoh end substitute "conferenc:

Strike "when filed shell be binding et the tricl of tine action® in linus
L and 5 of last poragraph and substitute "when entered sholl control tlie further
disposition of the action and the trial thoreof".

Strike "jury" in last sentence.

Add to las: sentence - "end mey either confine such calendar to jury

actions or mey extcnd it to all actions®.

To be reiferred to Siylz Committze.

Fule 24 - Real Perty in Intcrest; Cepncity 5o Sue or Be Sucd: rrzphs or

Incompetent Persons.

Line 15 - Chenge "wai" to “is" tefore "org: anized".

Rule 25 - Joinder of Clzins. lio 2nange.
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Rule 26. Persons with a Joint Interest; Effect of Mon-Joinder. - i1 chwnge.

Rule 27. Joinder of Parties; Permissive Joinder; Sepavate Triclsg isjoinder--

Adding or Dropping Parties.

Line 4 - After "transaction" insert "or occurrcnce'. Same in Line 12.
(Agraed)

" " After "transesctions" insert "or occurrences". Same in Line 13.
(Agrend)

Style Committee - for headings and captions.

Rule 28. Interpleader. -~ MNo change.

Rule 28A. Class Actions. Left of consideretion later.in the meeting.

Rule 29. Intervention.

(a) - Permissive [ntervention.

Line 3 - After "permitted" insert "in the discretion of the court",
(See substitute for (a) below).
(Rceossed =t 1:10 P
(Reconvoned ot 2 P.i.
Judge Olney suggcested ‘ae {oliowing cubstitute for (a):

"Any one claiming en interest in the litigation msy at eny time be
permitted to intervene when it appears to the court theb his ao doing would con-
tribute to the ultimate doing of justics ead such intcrvention would not unduly
delay or impuir thc determinetion of the action as between the originsl parties®.
(Sce revision below).

ir. Dodge - I move ithat the substence of Judge Olnoy's suggestion
be substituted for parsgraph (&) of this rule (Secorded by iwjor tolm=nj. fMbjeoct

to revision by Style Committee. Adopted.

(b) Intervention or Right.

Line 7 - Ingcit "uporn -imely «pplicstion" Lefor "inyonch.

Zines 8-¢ - Strike "eo long ac the cuart nos contr.l Cherc olv,
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(Ruie 29 - contd)
Following redraft for (a) suggested by Dean Clark - rnd retfesred to
Style Committee:

"Anyone clsiming any interest in the litigetion may et eny
time be permitted iu the discretion of the court to assort such interest by inter-
vention. In exarcising its discretion the court shall coungider wlether such in-
tervention shall unduly prejudice or Jdelay the 1rights of the oripginal particsh.

The Chairmen - If any of the membors wish to send in suggostions, they
will be welcomed by the 8tyle Conuaittec.

Style Commitiece to consider putting (d) vefore (2), and the followings:

4dd to (b) - "and {?) whonever a rignh to intervene is zivin by a
statute of the United Stetcs." and strike "and" in line 13 if (c¢) to e coavined.

Should (¢) be combined with (L) or leit as & sepavete sabuivision?

Rule 30. Substitution of Parties.

The Cnairman - I proposc wn substiture “or lines 2=12 ¢85 followss
"If a party dier end ithe cleim is Lot thereby cxtinguished, the
court, within two yeers afier such death, ma, svder sabstitutior of the proper -
party. If substitution is not so mué.. the action shall o dismise a s *o such
deceased party. The motion for subsii'ution mey b~ mnde iy ilhe suecessocs or
representatives of the Gecies.d periy Jor Uy cry porty end ghell te pnrvod on the
parties ag in Rule 6(z).

dr. Lemenn -~ Line 12 - Omit 7irst six soras. Beforred Lo 2021 Com-

mittec.

Linc 15 - &trike "them" =nd iuseri " .. pirtice to ta cubstilobed",

- e -

]

Referred to Style Committce.

Sugrested to Styic Comaitiec that thisz raic or Aa VL 2T et
&

szire fucics is abilished.




Rule 31, Depositions: Their Form; Purposes; Scope: U:se and Lfrect; Josls.
(b) Depositions to Perpetuate Testimony.
Line 35 - Insert "verified" before "petition".

Line 36 - After "residence" insert "or in the district of the residence
of one or more of the expected adverse parties" Agreed.

Line 46 - Ingsert after "examined" the w&rds tand the sul.stonce of the
testimony expected from each" (Dodge movad and Morgen seconded) Refer to Style
Committee.

- After “"publication" in first line of inscrt at top of page 3, add "end

may appoint an attorney to represent the parties so served at the cxsnination and

sdidtatea b troi.Suaeclane
v

to cross-examine the witnesses". (See Iova statutcs). o o
(‘iy ufter wesiin, .

Suggestion made by r. Gumble - “"hen it satisfactorily appears to the
court or judge that the party interested cannoi be personally notified, such
court or judge shall appoint o competent attorncy to exasmine the petition". Refer
to Style Committee.

Suggestion - If it =ppeurs that the notice cannot be given to the
interested parties, the court may appoint counscl to represcnt such zbsont parties

at the taking of the testimony and the fee of such counscl shall be fixed by the

court and paid by the petitioner.

(¢) Scope of Ex¢mingtion. Line é5 - Before "pendirg" inscrt "subject

matter involved in the". Agreed.

Line 72 - at end of (c¢) edd "and the identity and location of
persons~having knowledge of relevant facts". Agrecd.

Mr. Loftin - "b" should come 5t end of Rule. Agreed - or nike new
rule.

Refer to the following cese in a rote to the Suprene Court:

Urion Solvents Corp. v. Butacedt Corp. 2 Few. Supp. 378

-

\e’ &nd expnlcin why the Committee does not feel that therc -rs jurisdicrionsl 2imita—

tions under the rule c¢s drawm snd give reasons therefor.  “lec 2hy | b Lins F

SUPTE . )



Rulc 32. Officers before Whom Dcpositions May be Tikenj p-ders for bhe

Protection of Perties snd Deponents,

Heading should be chenged. Mctter of style.
Line 18 - Add at end - "Commissions may be addecssed to officers either
by name or by descriptive title and letters rogatory mey be addressed 'To the

hppropriate Judicial Authority in t (noming conntry).”

Rule 33. Stipulations Regerding tne Taking of Depogitions.

Line 2 - After "default" insert "for failure to eppear®". Also in Rule

34 and Rule 6 same insertion, or a general rule coveriny this metter.

Rule 34 - Oral Examination.

(a) Notice of Examinztion; Time end Pluce.

Line 30 - After "derault" add "for failure to appear" (Sce Lule 32
Strike last sentence in mergin:l insert - Line 36.

(c) Record of. Examinaction; O-th; Ohjcctions.

Linc 87 - Change "trk " to "record". (Style Committ.c to comprre

language 23 insgrt, line 88, with ingcrtion iinc 38 of Rule 50 end meke the same) .
) Submission to Wltness; Chenyre s Gigning.

Line 101 - dsrginal insert -~ Strike "present at the examinetion",
(tgrced).

(f) Orders for the Protection of P-rtics ond Luroncnis.

Line 152 {page 7) - After "court" insert "or tlat scored
processes, developments or reszmrch need not be disclosed or thit the pertics
shall simltancously file specified documen+s or informution encloged in sceled
envclopes to be opened as direcved by the court.”

Insert (3) at bottom of pzgz 7 - Sirike. (Agreed).

Rule 35 - Examination cf Witnesses upon ¥ritter Irntorro otoricz,

Lins 10 - £fter "namc” in marginal insert cla "or deseriptive witle?.

Line 66 - (Olney) Insert "eopy .f the" before "rotice ir inal

ATy

inserticn. (/greed;.



Rule 354 - Exemination of Pariics upon Written Interropstories.

No change.

Rule 36 _-Effuct of Ervors and Irrupulerities in D¢ poritions.

Line 44 - Tusert "cfter "mede" "at tho trking of the denusition".

Rule 3% -~ Out.

Rule 38. Production of Documents and Things for Inspection, Copving or

Photographing.

Linc 4 - After "nurtics! in mergin add "not in defzull for feilure

tc appear”,

Note - Instead of repacting wbove pl rese put in generrl Rulce 6 &

statement that notice shcll not be served on persons in defoult for ¢ ppoerrence.

Rule 39. Physical and Mcntol Excainction of Persons.

(t) - Strike "snd tender of resssnebtle foes thorefop! in lines 5-6 nnd
12-13 of marginel insert. Strike "demund" in line 12 and ingert "reguest". After

discussion the following to be substi*uted 9z tho

firsi sentence end beginning

of second sentence of (b):

"Any party czusing such eramination to be made shail deliver to the

perty examined upon his reguest & detiiled «ffidavit of the exemining physician

setting out his findings end conclusions. Aafter sueh delivery, the perty
causing the examination shall be entitled, upon reguost, to o like atfidevit

from every other%, ctec.
In last poregraph of (b) strike "such" =znd irsert ":an. 4
"affidavit" inscrt "as aforesaid": strikes "his" end insert Vemy"y s £y

"privilege" iasert "he may heve"




-y
< -

Rule 40. Admission of Facts and of Genuineneegs of Documents. No chonge.

Rule 41. Consequences of Refusul to Answer Queations or Otherwise to Give

Discovery.
Line 18 - After "refuses" insert "to be sworn or refuscé".
Line 29 - At end of linc insert the following:
WIf the motion is denied, the order shall, if the couri finds
that thc motion was filed without substantisl justification, require the

examining party or the attorncy odvising the motion, or both of them, to pay

to the refusing party or witness the amount of the rcasonable expenses incurred
by him in opposing the motion including the rcasonable actorney's fecs !
Line 109 - Strike "refusal" and insort “donial',

Agrced to put in (f) as stuted.

Rule 42 - Out.

Rule 43. Motion for Summery Judegiacnl Wihere No Fact Controversy Exisis.

Line 7 - -Actor Yibareof™ L.aelth - o4 sopareto Labonee - Wiwe'motion
shell be served.at lunsh [tot devner thanl 10 <oy Tofore the time specified for
the hearing thereon'. -

Line 10 - Strike "would requirec a decision in his fuvor as ¢ matter of
law" and insert "show that there is no issue of fect (except the awount of
danages) affecting the rights of the moving party to judzment, und thst he is
entitled to & judgment as a matter of law (within the amount of the dumgseg).”

1

(Agreed) Styl. Committece o choose whick of brackets to be rotained.

f{ - ..
\Recegsea 5:50 Plid,
(Rec nvenes ¢+ 2:i0 .M.

(Mr. Morzen not present &t ihis ovening escceion
(Scnator Pepper zrrived for remcinder of secesi

Senator Pcpper's motion that the rule br so druwn the! the pluintiff

might move for a sumnary judgment twenty days after the dute of filing his



Q6.

(Rule 42 - contd).

complaint was lost.
Line 12 - Strike "present" znd insert "prior to the day of hesing the

motion file and serve".

Line 13 - Strike "in" and insert before "denisl" "sufficicont to con-
stitute”.
Line 14 - Strike "in" bafore "avoidrncao®,

Linc 16 - at end of (a) - insert "eu order may be cntered waere
damages are subscquently to be assessed". Style committee to decide whether
it should go here or in Rulec 44. Sce exact suggestion of Mr., Sunderland as
follows: (to be added at end of line 16) -

"When the court finds that thc cleimant ic entitled to a
judgment in a case where unliquidated damages are sought con order to that
effect shall be made and the court shall direct that the demnges shall be
assessed.”

Line 22 - After "thereof" insort a separste sentence as follows: {seme

as inserted in Line 7) -

"The motion shcll be scrved @b lecst [not later th-n] 10 days

before the time specified for the hezring thoreon'.
(On motion of Sunderlend, scconded by Pepner, it wrs sgrecd
that _ 10 deys notice of such ¢ motiun shell be given ond thet the moving

party's cffidavits shall be scrved with his motior and ¢ffidavits of the -d-
{hgroed)

verse party shall be served not leter then one de=y bhefore the huoring./- hule

7 to be changed to include this motiun ~nd then reference mede o Mules 4% and

65. - Mr. Pepper moved thet in Kile 7, line 24, 3 be choneed %o & ond that it
19 nev in i ’ ’ g

be made to conform to the change just mede, saving only &3 1o the lenzth of the

0

notice. (Agreed)




(Rule 43 - contd) -

Linegs 10-20 - Strike %“after service of the plesaing preserting kio
defense". (Carried). 7

Line 25 - After "face" inscrt the same stutement us inserted iu line 10
"show that there is no issue of fact, etc."

Line 27 - Strike "present! and insert "prior to the day of hesving the
notion file and serve'.

Line 28 -~ After "facts" inscrt ngufficient to constitnte a" .nd strike

" in“ .

Rule 44. Defining the Issues When Case Hot Fully Adjudicoted on Motion for

Judgment. -
See Rule 43.

Rule 45 -Jury Trial of Righb; W:iver.

Linz 15 - Strike "20" and inscrt nsi,
Line 16 - Strike marginal inscrtion.

(Receassed b L0:20 1T
(Feconvencs nt 9:45 AJwe 2/3/37.

The Chairman - A suggestion has been mede by Jucre Olney thut we ought
to tcke a little rest in the middlc of the sessions. Yant is your pleasure?
We have a great deal of ground to cover and if matters of style and Zorm woere
left to the OGommittee on Style ~nd rorm Wi night get slong a litile Vrster.

Desn Clerk — We might teks one evening off iff we arc going to git ¢
week. Our sessions are pretty icng und ef tre ond we ge' pretty tir.a.

Judge Olney - I suggest thet we ieke & five minui~ rest in ke nidadle
of the cessions.

The Ch-irman - The efterncons sre the lonreat. Surpose e Lk g five

minute rest in the middle <f the oftoTroon. Ine murning engcion ina't wn long

and we are fresnest in the woreing.




* % %
Vice Chrirman - I will take the respensibility r‘rom the Cheirmsn and

when it gets to 4:30 will call "Seventh Inning - Stretch". (Laughter).

Rnles 16-17 - Defenses—when end How Presented.

Dean Clark submitted redraft (2/:/37).

(b) Defenses by Answer or Reply.

Line 20 - add zfter "answer"wor in the motion rovided in sub-

division (¢) of this rule."
(c) Defenses by Motion.
Line 22 - Strike "for judgment" (Gumble) (Agsreed).

Lines 23-2/ - Strike brockets.
Line 26 - Style Committece to note -- possible chernze to "to state
a claim upon which relief can be granted".  Also the inscrtion of the words "in
a cross-cloim" after the word "relief" st end of lino.

Line 27- - Strike "for judrment!.

(d) rreliminary Hesringe.

Line 35 - Style Committes for breckcts.

(¢) Waiver of Defenses.

ine 39 - (Clerk) How would this do? "And whenover it s sppears hy
suggestion of the parties or otherwisa".

Thz Chairmen - The Committee on Style in desling witn subdivision

(e) is requested to clerify the scetion so as to make it cleer that what ir .Dodge

calls a "demurrer", i.e., an objection on the ground that a complaint does not

state a cause of actia or that zn ensver does not stote a defensz i: not waived

by not being made in the motion. Agreead,
Line 41 - "2ll otnsr defrnscs" irstend Lf "sth rwisce 111 defenscsg®

Line 43 - Style Committee to conglder use of word Yauch.

Line 43 - Insert aiter "motican! "ard not made -herein®.

(otion made but no' carried that rirst part of paragrapk (e)

be stricken. '
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(Rules 16-17, cont'd).

{f) Motion--ihen Angwer or Reply Incurficient 4, Lew; Mo'jon

for Judgment,.

Lines 49-55 - Style Committee to consider striking lines
44-49 because they may be sufficiently covered by lines 49-55.
Line 53 - Stylc Committee to consider words in bresiceta.

(i) Consolidation oi' Motions.

Line 75 - "perty" should be "oartt.

Line 80 - Bracketed material remuing.

Rulc 18 - Countercleaim and Cross-Cleim in the Auswer.

Further report by Major Tolmen re 8:r-dit" as roquested in esilier part
of meceting submitted.
A note referring to the three statutes to cover it - Cheirmin suggested

that at end ot subdivision (c¢) a stuteucnt be made romewnat as follows:

Allowance of credits zgainst the United Stotes are subject to the
provisions of Title 26, §§ 167z, 1673, and Tiils 23, §§ 7L, 175,

Referred to Style Committee.

Rulc 46. Trisl bv Jury; bv the Court.

After considerablc discussion, ir. Dodse smoved thet in an eguity case
the judge have the right to send the cuse on ny iscues ecither *o zn zavisory
Jury or to a common law jury. Dean Clerk and ir. Olney only supportoa “ue

motion and it was not cerried. Thon itr. Dodge moved +het rule stind #: 2mended.

Mr. Loftin seconded - all were iu favor except uir. Dodge cnd Judse Olooy
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Rule 4/. Acsignmunt of Cases for Trial. iflo chenve.

Rulc 48, Dismissal of Actions.

Mr. Lemann moved that we adopt Mr. Cherry's redrafts showing "with
prejudice’ und "without prejudicea", Seeconded and Carried.

The Ghairman - To gut awey from deteils we might corsider inseriing
in piece of (a) through (h) of P.D. Rulc 48, th. provisiong of (&) wud st vig -

-

tive (b) of Dean Clark's drecft.

iles Lemunn - I move thot the Style Committee be requesced to consider the
reorrangement of the subdivisions under U, Chexry's Rule 48/,
The Cheirman - Is it csking too much of Mr. Cherry to ive us a revisod

draft of Rule 48, eliminating thc enumeration idec Wt folloving the gencral

.

structurc of his rulc.

Mr. Cherry ~ T will be glad to try il.

The Chairman - Referred o Si-ic Committez with Sho understunéing that
Mr. Cherry will redreft his raules 48 :ad 284 cnd sabmit them to Style Committee.

Judge Olney - I move that the rulce include = prorision saping thet the
plaintiff at cny time beforc judemen?t may Gismiss his sult with prejudice
subject to provisions of extreordinary provisional raaedies, cte. (Worgan - No).

Carried.
liote *- *his rule :nd Fule 36 »(See dr. Cherry's -wote, lag
page 2, Lluie 48i.)

Rule 4y. Consclidation; an Severence ~nd Coporste Cieio

i

iHo chauge.
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Rule 50. Testimony and Evidence.
(2) Aamissibility of Evidencc in Gencral.

Mr. Pepper - I move acceptance of alternative on margin £or iincs 6-15.

(lir. Loftin seconded motion) Carriod.

(Rucessed 1 Ph for lunci
Reconvened =% 2:10 P

—~~

-~

Lines 4-6-- Strike "The compctency of a witness to testify is detor-

mined by the law of ihe state in which the court is held."
Add to alternative for liunes 6-15 at end "the competeney of o witness

to testify shall be determined in like mennex". Lzread.

(b) Scope of Examination and Cross-Fxzmination. Fo ch nge.

(c) Record of Excluded Evidence; darmiless Error 1o _be Disregrricd.

Lines 42-45 - Judge Olney - I move thuc Mr. Mitchell's

tion to change lines 43-45t0 "will result from & refusal so +o do", oiriling

SIfrges—

all after "prejudice" in line 43 he adopted. Agreed,

Style Comnitice to consider moving last

sentence in (¢) -~ lines
38-45 to Ruie 0.

Style Committec Lo compsre inscrt-in line 38 with correspond-

.

ing language of inscrt in line 88 of Rule 24, snd =sdoo’ = uniform lenguage.

Rule 50A. Officicl Records as Evidence.

Judge Olney suggested that in place of this mmle

¢ gimple yule be
substituted somewhet &5 follows

.
e

"That whercver

)

public record would be competent avidence,

a certified copy of it may be used as if the origin:l were produced.®

Mr. Sunderland and ir. Horgen werc sppointed us & subcommitics 5
present a redraft of this Pule bufore the Commiite: cdiourns.

o

Rule 51. Sutpocne for Wi‘nesscs.

Lire 21 - Bracketcd cleuss tc be kept in. C

hAenge Mrgont" to "wgeney®.




Rule 52. Exu:cptions Abolished. ’

‘The Chairman - At the end of this rule I cuggest adding -
firsf - "When findings of fact are made in sctions tried Izy the court without
a jury, the question of the sufficiency of the evidence to support the findings
may be raised on appeal without thc appellunt naving made in the dis*rict court
any motion for judgﬁént or motion to amend the findings."
second - "but frilure of thc court to muke a findinz on @ materisl ouestion
of fact must be caelled to the attention of the court by & motion for edditionnl
finding.n
Det-ns élark - I agree but think that i% should be under Rul: €8,
The substance of the firsi part of Mr. Witchell's suggestion wi.s ngreed
to and to be put in either Rulc 42 cr Rulc 68(~).
With respect to the second part of tn.: suggcetion, it is rojeeted end
a contrary rule is to be stated in Rule 68(c).

Style Committee to decide vhere Mre. ditchell's sug;estion suould pe

(=133

placed - either this rule or Rule €3 r place - steb-mont in this rule referring

to Rule 68.

(Yeight of evidence ¢nd sufficivncy of cvidance o be wlon crol of in
Rule 63.)

Rule 53. Examincticn of Jurors by the Court; Altcrnate Jurors. W0 chinge.
Rule 54. Juries of Less th-n Twelve — dejority Verdict. No chenge,

Rule 55. Special Verdicis ard Interrogstorics.

Line 35 - Strike remainder of senterce after "mere" ord rotri rereinal

o]

insert.




™\ Rule 56. Motion for a Directed Verdict. No chunge.
Rule 57. Instructions to Jury: Objection. o change.

Rule 58. Reference to hlaster.

Style Committee to consider Reporter's comment.

Rule 59. Proccedings before Master. No change.

Rule 60. Powers of Musier.

Line 21 - Strike "the" and insert "may coll and examine unon oath.
Line 42 - After "rcquire" insert "that a statoment in o ¢ifforent,

form be furnished, and" [or].

Rule 61. Mester's Report.

Lines 32-23 -~ Restore.

; Line 39 - Strike Yopeu" snd loave Meonsidered™.

Rule 62. Appointment and Compcrnisation of Hasters tio chinge,

Rule 63. Judgments; Costs.

Lires 8-22 - Strike {b) and restore Lincs “3=25 witit the cveeption of

sentence in lines 36-32. [furead.

Mr. Pepper ~ I move that the statement as suhmitted Ly Profescor

(S22 1)

McLaughlin be embodied in Rule 63 with power to the Style Committedr to e'5f%

it to a more suitable nosition. Agreed.  (Profassoyr McLaughlin'e st icm.rt is

as follows: -

"A freudulent conveyvence may bc set sside 1 iithou’ = A
previous judguent establishing the nlaintiff'c elsin end vithout the
and return of exzcution or similer process.™;

Also cite in note to Supreme Court Briun v. Amcricen Lz undry i

56 F(231) 197, 199.




R

Rule 63 -(conttd). .

e

(=) Effect of Demand for Judzment.

Strike first hracketed phruse "hoth legel and equiteble", -

Btrike after "entitled" the vords "ipon the merits of tar cuge
as disclosed by the pleadings anga the evidence",

(¢) Costs.

Line 47 - Strike "the allowence of ", und heydin M"ecoshs" with v,

Lines 50-51 - Strize "in th: discrction of the conrt", rnd ins.rt =
"allowed as o course Lo Lhe prevoiling perty, unless the court othorwice direets®
in lieu thercof.

Linc 53 - Strike "however" and "where and®,

Lines 53-54 -~ Strike "providcd" and insert "permi ted? .-

Rule 64. Fntry of Defoult; Judement by Def:ult.

(b) (2) - Lincs 43-45 - M. Pupper moved to change lires so thet they
would read a-: swggested in Reporterts comnini, in margin, as followss

"may conduct such hearings or order such rofersnces as it deems

necessary and proper, and shall sccord & right of tviel by jury to the parties
wWhen and as required hy eny statute of the United St: ses." Arvend,

In last part of this insert “un wes changed to Many" beofore Totatutd").
p y b

Rule é5 - New Trials.

Judge Olney - Strike out in lines 2-25 kewrinder of wentence aiter . g
"sought.  Agracd.
Line 43 - Strike "by any judge.
Reporter's Comment - Lines 20-16 - to be toben cnr of “n Tuic €4,

Line 49 - Mcrginel inscri to be stricken,

Sec discussion under Pulirs /3 end 87.




35.

Rule 66. Relief from Judgment or Order.

No change in rule, but reference in note to Title 22, § 118..

No change.

e

Rule 67. Dsclaratory Judgienls

Rule 68. Findings by the Court.

(a) Findings; Dffect.

Line 2 - Bracketod phrase adopted without "but",
Lines 9-11 - The Chairman suggested the following as @ substitute
for this sentence:
Such findings of fact are presumptively correct and shall no’
be set aside on appeal unless clesrly erroncous, with due regard to the opoortuni’
of the trial court to judge of the credibility of the witncsses to tesiif in open
court. (See revision below).
(Mejor Tolmsn madc this stutemcnt to put himself on roeora -
"With due regerd to the fzcet thet the conrt hes seen
and heard tie witnesses is the wmozt valuable pert of the rule. -« ¥ i The other
things arc technical cnes. This is ¢ practicel onc out of which the others
:‘ have grown. * * % As to the danger thet comes from the wse of langusge that may
epply to cases where the evidence was all on duposition, that certainly won't be
made conclusive by this lenguage becwuse A; did not sea snd hesr the witnesses.
I think the Chairmen's proposzi just &s it is is the onc that conteins veluable
materisl.)
Mr. Lemarn - Moved thet the Chrirmea's suggestion be rdopted
in toto. Adopted. (Clark and icrgen cppesed).
The suggestion as ndopted is as follows:
i "Such findings of fact cre oresumptively correct ond shell not
; be set aside unless clearly erroncous, heving due regcrd to the erd 2 it of the

¢ court”.

E.
Gy
ke

trial court to judge of the credibiliiy of witnesses to testify
J <

B



Rule 68 (contd).

-~ b) To be Included in Record on fippeal.
- 7 . . . N 3
Lines 15-19 - Strike entire suldivision (P) . Agrecd. (Friodiod in R.74). o
- Lines 20-27 - Stricken becruse of amendmenl to rirst pert of sule.
(¢) Motion to Amend Findings. ;
o

N

. L end of first sentence after "findings" add "or mcte adaibional Cind-
ings, and mey correct the judgment wccordingly®". Adupted.

Strike "This remedy" in seccond sentonce and subs® iwube Mo puritensy of

such amotion".

In second scntence gtrike "but shall be in addition to" end irgevt sfter
"operation" "and such motion". Strike ™he remedy of" and suYstitute MM, -
Sce Rule 65 - Lines 10-16 - Reporter's Comment.
Mr. Lemann suggests adding to Rule G&(:) lhe tollouving:
a The failure of A periy to make @ motior for cmondmont oo

correction of findings or for the .ntr of additional findinge cha il uot 1imit

the right of such party to a review upon app.al,

Rule 69. Entry of Judgment.

Line 6 - after "costs" insert "or thst incrs by no recovery". Agreed.

(Racessed 6 P
(Feconvened 2:10 41

Line 12 - After "clerk" add Yon the civil docket?,

Rule 70. Material Er-or Must Aftirmatively Appecr.

vyle Committze to meke lungunge in lines $-1C scme as vhot 5o wule 50,

dr. Pepper roved that Lincs 8-10 snculd rozd "mless refus ' Lo takg
such action appesrs to tho court 1o bz inconsistent with raberertic L Gusticof,

Mr. -Dodge seconded. Adopted. -

w

: dMr. Pepper moved to strike in Rale 50 Lin:s 38-15 snd to pu', th'm into
= g . o

T this rule. ir. Loftin seconded. igrecd. (%rrors :g vo eviwcneo “o be

specifically mentioned in Rule 70). Crozs reforence Lo b made .. Fule .
P iu




37.

Rule 7l Appeal from a District Court to the Suprome Court of “he | Uniled 1
States.
Line 7 - After "citation" inscrt, "jarisdictional statement and the
record on appeal shall bLe made and certified.

See @iscussion of Rule 74.

Rule 72. Appeal from a District Court to a Circnit Court of Apic cule

(2) How Appeal is iuke.:.

Line 8 - Merginul insert - Strike "defendnnt" .nd inger’
"appellant",

(b) Notice of Appeal

Line 14 - Strike "to" and insert "iakin.".
Lines 14-15 - Strike "shall be directed to eecn upp2llzo"
(Senator Pepper madc the following motion ror (b) - ‘5t %4

should read - .
) "The notice of appeal shall soccifly the parties ieving the appesl

and shull be Ji-ected to rack othew perty to the judgment; shall decignrte the
judgment, or part thercof, :ppezl-ui from; and shsll urecify the court to wiiich
the appeal is tazken. The eclerk shsll forthvith noilify omch party to whom tre
-&ppeal is directed of the filing thereof ond zny cmendment *here Lo, Such notice
shall be given by meiling copies thereof to «11 suid rarties ovut failure to do
shall not affect the validiiy of the appenl. “Such notificetion rhall" ct~,

On record vote this motion was lost - For it - Messrs. Lemwin, GumBle oy Pepper.
Against - NMessrs. Dodge, Morgan, funderlund, Olney, Lof'tin, Tolm:n, Clrax, iditchel®

(c) Bond on Appeal.

Lines 42-4/ - Strike sentence.

- (d) Supersedeas Ford.

Style Committec to redraft snd shorten to “void dugliic tion nad

enumeration of specifications for conditions ir. the Lond.




<8,

Rule 72 (cont'd).

(f) Approved Surety Conpuniec on Bonds.

Strike (f) end Jut in notes — "Fop quelification of corporrte
sureties see 6 U.3. C. §8§ 6-15. 14lso to be added &5 & note Lo any oih~r riles
where bonds cre mentioned.

\€) Eailure to File or Insufficicney of ippeal of Supergedee s Lond.

Style Committes to examine -(ilr., liodge rugrests it i wneor tein

what "application" in the next to last line refers to.)

Rule 73 - Appeel from a Joint Judgment; Sumrons snd Suverance Abolighed.

Mo change.

Rule 74. Record on Appeel.

Title - Add "to the Circuit Courts ol Appeals'.
&) Designation of Conteuts of Record on Apopeal.
— — - plt &
Line 3 - After the second "appeal' incert "to & circui* court, of

appeals",
(b) Trznseript of Fvidenco op Proceecin;s.
Line 27 - After "be" inscot "availuble; Afier Manpd® inscri "iren

trensmitted to the."

Line 28 - Strike "for use in the"; ,fter Ycourt" ingert "io ke used

by it",

(iir-s 26-28 - referred to Style Coumittes.

(fecessed 10:15 P
(Reconvened €:35 2,3, 7, /37

(¢) Record to be Abbreviaivcd—-Penalty for Infraction,

Line 52 - After "irrclevent inscrt “and orusll,

(g) Record to be Preparcd vy Clerk--Naccssary Parte.

Lines 7.,-75 - Chenge to reed - "designeted, copies of ‘- R SRS |
pleadings, without unneceseary cuplication, verdic. nr findirgs of 724 rng

conclusions of law together witr the dirzetion for tie cnter of Juidgment

thereon, the judgment appealed from, the opinior, *the notice",




(Rule 7/ - cont'd).

Lines 76-77 - Strike "order for allowunce of tppeal as the case may be".

‘Lines 77-78 - Strike "and copies of appeal or supersedeas bonds!.

Line 85 - Add at end "if such copy ie requirad Ly the rules of the
Circuit Courts of Appesls.

hefer to Rule 71 - Insert after "citution" in linc 7 "jurisdiztional siste-—
J

o

ment, &nd the record on appeal sha:l be uwede and certified".

5.3
(1) Differences, Omissions, or Misstalernenis——Pover off Court to Co,rect or
Settle Roecord.
See Subdivieion (L) of Renorter's Comment.
Stylc Committee - Supgestion of Dean Clark (bclow) - and of ifr. Mitehell
(p2ge 7) - to be considered - and a scparcte rule S0 be mods catibtlod ! Jigubility
of Judge" - end inecerted after Rulces M7 or 89A.:
' 24
(Dean Clark'c suggestion - "Disstiliiy of Judge". In cose ¢ judge wefore 3

whom an action ‘.as been tried ig, by rearom of denth, sickness or other disebility,
unable to perform the duties to b~ by him scerformed urder th wae rules, eftsr the
verdict or judgment in the action,{&s provided in poregreph (1) of Rule T4, or

to approve of an agreed statcment ¢ s provided in Rule 75,) then sny otnor Judge

~

sitting in the same court or if sore is avnilable, the disirie: Judse aesignuted

by the Serior Circuit Juage of the Circait ney perform such dviics, lut if such

other judge is satisfied that owing o ils fue* that he did not sreside ai 4he

trial or for any other causc ho crrnot PESE o such ma'ters, qe mey in his disere—

tion grant & new trial ",

Suggestions for Styls Commitise — regulerly sicting in oor "85ien.d,

LO7 OTher juag . aveilitlo fi dped, oigl ‘rict,

fir. Lemonr moved that ¢ Ruportor's su.gostion .or Fusiivision ‘hy Lo
adoptcd, with excopticn of refur-noe +, cerizin assignments », the Uircuis Court

of Appenls, end chenging it to morn cither sitting or ~8signzd, end then it be

referrcd to Style Commities for dot-ils, \ifre Popper & condad ) Azried,




/;() .

Rule 75. Record on Appcals Asreed Statement.

Title - After "Appeal® insert "to the Circuit Conrt of Appanlst,

Line 2 - After M"appeel" add "to the Circuil Gourt of fupeulsh,

Line 154é-Strike "or order allowing uppeal as tie case may be',

Line 16 - Strike "s" of word "dates".

. Rule 76 - Stay of Proccedings 1o Er.force a_Judzment.

(Leave in Rule 80 the bracketed material),
(a) Automatic Stay; Exceptions--Injunctions, [Keceivershipsfiand Patent

Accounting.Line A - Strike brackets, lecaving "Receivorships®.

Linc¢ 11 - Strike bracketis, leaving "or in & reccivership actionf.

Line 8 - Mr. Dodgc moved tunet "notice of it or of the dircetion ot
be stricken" Mr. Loftin seconded the motion. Agreed,

Line 19 - bracket - matter for Siyle Committee, depending upon vhether

Rule 77 is incorporuted in this rule.

(b) Stay on iotion for Ner Trizl or ior Judsmment. -

Lirs 2k - Add &t ond - Mor a wotion for smendment to the f'indings or

for additional Tindings made pursuunt to Rile 6Elc)n

(c) Stey Until Subsequent Judgment is Hendercd.

Lines 33-34 - Strike ali torough "rendcred" snd substitute "In il cases

of sepcrate judgments".
Line 36 - Strike "operation or".
Style Committee ~ gucstion of rspetition between subdivisios (¢) of

Rule 76 ara Rule 63(b).

{(d) Supersedess Upun Appesl.

Lines 41-42 - Strike br: ckcted phreasec,

(f) Stay According to Stote iLew.

Lines 76-77 - Strike "Icr one torm or more!,

Lines 79-80 - Strik. "might heve been" and iasert "would be'; Sirike

O

"their” and inseri "the'.




(Rule 76 - cont'd).

s (g) Power of #ippellete Court Not Limiied.

Line 86 - After "appeal" insert "or to muke any order to preserve. the

status quo- or prevent the subsnquent judgment of the court being made nu;aﬂofy.

Lines 86-88 - Bracketed pirase to be retained if Fule 77 is incorporated

in this rule, leaving out the last paragraph of Rule 77.

Stylg Committee fo be surc sceountirs
(sty %ootno%esc- éub&gv§51gn ?e —V%i?s

of en zacncy ig sepe os ihat ¢ 0,8,)
tosentofice tatus he  Subetinan of §

374,

Title 28, UsS.C.; the second sentence is the substance of §§ 227 end 227(x), Title

28, U.S.C.

Subdivision (b) -(the samc us on page 4.) {28 U.5.0. 840).

s els

Subdivision (¢) - (Sau. zc on prge 4).

Subdivision (d) - § 274, 1itle 23, U.S.C.

Subdivision (e)

is goverr.d by U.S.C., Titlc 28. 4§ 342-870

in first sentence and part of § 842 ir second contence,

Subdivision (f) - § 841, U.Z.C., Titlc 28.

f

Subdivisizn (g) - ™ 4.n fvoa soversl stotut: o,

Rule 77 - Injunction Pcncing appurl.

Lines 4-5 - Strile "s justicr o= o Judge wro took poid in the

I
v s

egnd insert "the cdourt®.

"Line 5 - Strike "hia" cnd incert "itsh.

Line 9 - Strike "he" and irscrt "ig"

Line 29-33 - lest parsgrapk to be vnlarged *hen left or irausfrorred o

Rule 76.

Rule 78 -~ Scizure Lf Person c» Propurty.

Lines 12-16 - Brackeied phrase (7; to be striecken.

Conzo next nesber




it

Rule 79. Temporary Restraining Orders;[snd Preliiminary | Injunchions.

No chenge.

Rule 80. Receivers,

Mr. Gamble moved tnot Rule 80 bz lef't in bub changed to read as followss

"The practice applicable %o the adminisiration of estates by
receivers or other similar officers appointed by the court chall bz in scenrdrnce
with the practice heretoforc followed in the courts of the Unitod Stotes or ns
provided in rules promulgated by the district courts.” (Coarricdj.

See discussion under Pule 76 for addition to this ruie, (rcetsining the

,;
bracketed phrase in Lines 6-7).
Rule 81. Deposit in Court.
Lines 6-7 -~ Strike "is heid by him ¢ fiduciery for snother varty or
which¥,
Linc 7 - Inscrt before "oelongs" the words "Lhat it".
Line 8 - After "pariy" inscrt "to e actionh.
(1-cengcé ror lunch st 1:10 P 7 3
_ (Beeonviced at 2 Pl ' .
(Senztorr Popper absent tris
seanion,
Lines 1C-11 - Strike #fter "court" th. words "or acliverid %o zuch other
party,with or vithout sccurity". :
Mr. Loitin moved thet Pule 81 pe rcferred to the Style Comaittee with -
power to act and if Mr. Dodge wanig ‘o submis e revisivn vesed on irgiisn Order 22,
Rule 1, to submit it to the Style Committ=e. Agreecd, .

Ruie¢ 82. Oifor of Judgzment. Ho change.

Rule 83. Execution.

Ior Styvie Comit e,

[
ot

Lines 4-8 - Bracketed materiesl lop

Lines 18-21 - Strike brackuted phrasc.




- 43

Rule 84. Enforcement of Judgment for Specific Actay Vesting Title.

Line 22 - Strike "its" insert "the". Strike Wiurisdiction".

Rule 85, Registration of Judpmsnts with Other District Couris of the United

States--Effect.

Lines 5-7 - Strike "for the purpose of enforcement or vtilizetion thereo!
Line 8 - Insert after "thereon" the words "in the court in fd~u it is
registerced".
Line 9 - Change "the" to "that",
Line 19 - Strike »11 after "court®.
_—
¢ ",f““* The Cgairman suggustud thal the Commitiee in its roport to the Count
| state that we feel that it is beyond the scope of the power of this Comuli'.ce under
the statute.
Mr. Lemann moved thai we loave it iu with a coecific noto ats’ing that
;J the Committeec approved it but wac doubtfui as to the DOWCT.
Vota taken es to whether within tic scopt: of th: Commitice's powirs -
Within euthority - Tolien, Morsun, Chorry Dudg:, Leminn, Suncerland, Claik. Olney.
Not within power - fiitchell, Camble.
Doubtful - Loftin;”,f
Judgs: Oigey - I an not in fevor of this rule as it roacs.
Judge Olney moved thut "for tne recovery of money" be ins.vtad sftor
"judgment” in Line 3. Wotion lnst.

Lines25-29 - Bracketcd phrase to stiy in.

Rule 86. Process in Behelf of and Against Persons mot Partics.

Line 8 - Incert "lawfully" at the cnd of lir.. (Oincyl.




W

bdyo

Rule 87. District Courts Always Open; Orders at Chambers: Clerk's Office

and Orders by Clerk.

No change.
The following changes were made in Rule 65:
Line 21 - Insert wfter "afteprt thq words "the filing of findings
of fact and conclusions of law".
Line 49 - After "verdict" ins.rt "or i the case is tricd without

a jury after the filing of the findings of fact and conclusions of law".
',.v)'.

Mr. Horgan - lsk: note for the Styls Commitice or/65{d) - thet

"eithin the time in which a party may move for a new trial' be considerad inztead

of the ghove.

Rule 88. Motion Day--then Hearing Required. No change.

Rule 89. Books Kept by the Clerk and Entries Therein.

At erd of Rule 6% add "ou the civil docketr, Asrecd,
Lin: 16 - Insert "verdicets" after m,11r. Strike Yuctg" and insert
"judgmenith,

*4°4 L/

. Mr. Dodge moved that therc shouid be ne mencvion of minute books in the

rules. Mr. Morgan seconded. Agreed,

Rulie 89A. Stenogrephers Stcnographic Report or ranscrips as Fviderce.

Line 5 - Bracketid clouse stoys in.
Line 10 - Strike "wdvoneed" snd ingert "peid in the “irat inszence”,
Strike (b) and substitute the following:

"ihercvor the testimony of a witnecss st a 1r

-
[
n
ot
)
g

heovrines
which was stenogrephical 7 reperied is edadssitic ir evidoneo a* s Inter tria]

= :21.’

it may be proved by the trznscript thorcof 4nl: ceriified bty the soersorn who ro—-
Yy £ P S . K

ported the testimony."



Kule 70. Application to District Courts; The District of Columb:iug

A ) Stute Law Defined; Removed Actions; Actions before a Soceinl Digtrict Count;

Actions Under the United Stotes Avbitration Act.

~ Lines 10-11 - Moved to sirike the words "proceedings in eminent domain
up to and including the entry of judgment". Agreed.
Line 36 - Strike "applicabla" snd retain "appropricte®,

See Government suitg for other changes in this rule.

See reference to discussion on fot i imorem oon pooe J7,

Rule 91. Jurisaiction or Verue of tn. Distriet Courts of +the Usitod Stotos

Not Extended or Limited.

o change.

Bule 92. Rules by District Courts.

Altermative to go to Court.
Line 12 - Add Major Tolmzn's pucophrase of Admirdlty Rulc 44 - :

Cay

follows:
"In all cases rot provided for Ly such rules, the distriet
courts may reguiate their prretice in such. menncr ns they dec

for the due administratior of justice bu% nut in -

these rules."  Agrced.

Title,

chenge - Motion for etriking oul ruie lozt. hotion oo cdd <1 ond of
line 3 "or an abbreviated form ss ¥.R. £o3lowed by fthe numbor of “hz rila® ol
lost.

(..

Rulc 94 - %hese Mules Efrfective Vhon.




-a letter from the Attorney Geroicl 1r-e".p.ze.‘_:lb..L
/caSQS’ L‘lnd Stut ’0 ‘11( S l+ Va8 tA-C‘ I L t.(‘u&,St vig h..(id r J(‘Ll\fld Ir’)"l b,(-‘: }:Luorncy

46,

Rule A; Standing Committee on Ruleg of Civil Proccdure.

Line 12 - Strike afier "meet" remainder of sentence, and insert "at
such times as the court may direct.

Lines 13-16 - Strike through "ecourt", :nd substitute the following:

"The Committee shall not incur expense or make any financial

commitments except upon the approvel of the Court as certified by the Chict
Justice or upon his order during a recess of the Court". Agreed.
lir. Dodge moved that it be in the form of an order of the court rather thon a rule.
Agreed.

Lines 19~2L - Strikc "und the Court may refer to it other meiters con-
cerning which its recommendations may be desired?.

Lines 25-26 - Strike "At or before the beginning ol ecach Ocitolor Torm®
end insert after "Court" "on or before Seuptember L5th",

Iffinie) Recorde vo iLviue ce.
Rule 50A /~ Redraft requested caril_r in the mcoting prescnted.

~

After "evidenced" in line 2 insort %Ly zny orficial publication thoreof
or”,

Leave "authcnticated by" in oucn plocc end sizike "under!.

Moved that this draft be accentzd with th. addition of

o8
e
ot
-+
&
o}
¥
[
4y
C
~

certification when no record availrble s follows:

A written statement signed by eny officer having “ic custody
of #n official receord or by his deputy -nd ceriified zs above provided thet o Tter
diligent search no record or entry of & specificd tenor iz fouad o exict in ihe

records of his office is admissible ag evideonce thst the records of hiz of:rice con-

tein no such record or entry. lagreed;.

At the Chairmen's sugyostion iv %95 agresd %o 1 ve Mrjor Tom n act s b

isl

subcemmitice to revise condeunation rules ond repurt to the Svyle Committoe within

three weeks with the understinding thst iy he ern Fo will scnd co =1 s around Lo

anyone of the committee he went:s 4o consult. Tho Shelrmn 3or 06 wiro hu had rceeive
et v proviae rulss for condemnation

nerel he folt the the Cormittee sbvuld coupl




Lists ~ U.S.Code -

The Chairman - Do you want to incorporate thesc statute liste or Leave

them out with notes to rules?

Mr. Lemann - I suggest that a stztemeut be sent to the Supreme Court
stating that these lists have been agsembled but, that it would have cuuced delay
in submitting the rules if they were given detailed considcratvion, ond su;, eat
that this work be done later.

Tke Chairgan - These lists will be of great importance to the Roporter.
Certain of them rerer gonerally to matters subjeet to the rulcs and reforred to
in othner statutes. A great many of thesc references are just autho,izatiors of
actions in the district court. Wr. Reporter, when you get your revision of tic
notes, which will be your job from now on, the notes ought to be dividoa ander
two categories - those notes you think ought to be and cxpeet to be prirtud i the
final order promulgating the rules, and znother category in the ncture of wn in-

formal note tc Jhe Supreme Court whick Y1 rather exnect will be deft out of the

promuigated rules.
Mr. Dodge - Ig there auy topic we ouput to deel with in the rules?
Dean Clark - I can not snsver sbzoluizsly lut I o not ihink 50, but I
will look them over.
The Chairmsn - Judge Olney ham made & motion o the effecl +lat we do

not attempt to transplenc them and thet ve make such & mention in our vepurt to

the Court. Carried.

forfeitures in rem - Mr. Homrmoad =nd +he Heporter to put i+ & ne rrovision

to show that the practice is 4o bes mrint in.d so.s todey — czsos saeh s

States v. 100 1bs. of butter, tc.
Mr . Loemanm mosed thadt the

and lezve them where they are. Loyveod,

/ be excladed from ths coorciion of thosce rTules




48, s

Rule 28A. Class Actions.

Mr. Pepper - I move that we do not include in our rules any statement
respecting the estoppel of judgments, any stat=ment respecting jurisdictién ns LS
affected by interventions or any statement in regerd to so--called spurious cless
actions which are actions bound together by the mer: tie of similizrity of the
questions of fact or law likely to be prescented. (ilotiorn not rcted ou).

I move that the rules have no sistement by us in Lhie

connection respccting the effect of *he judgment. (Mr. Lemonn seconded) Curricd.

I suggest that we do not undertake to melke any stntement
respecting jurisdiction «nd so move. (Mr. Lomann seconded) Oarried.

The Chairmcn - The motion is whother we will strike out from +the rule

viln

the equivalent of lir. Moore's siubdivision 3. of paragreph (7)) 2s cmended (tesiing

with spurious class actions). ir. Sunderland ror. Motion lost.

wir. Lemann -~ I move to substitute the mguity Bule 38 for Hr, dooreis
subdivision (¢) 2s emcnded - Motion los..

Lin: 2 - after "persons" irseit "ecorgbituting « class”

Line 10 - Imsert th: word “o»" arior fioint",

Line 18 - 4dd at end "urd ¢ common reliof is sought',
(a) - adopted withont further cmenduend.

Hloved to adopt peragrzph {e) of Mr. foore's rule s smendod. Laupled.

The Choirman - Members of ihe Style Committee rveo adkod ., it comm

separately and prepare themselves in advence and note nll suzgestiong “hey wint to

make, cnd if eny of the other nembers a-e villigg to do the seme £ad 8 ud iy tneir

o}

. suggestions, so much th: better. Senc them in to the Soerctory and if Yo £i4ds
" it possible he wiil have them copied end sent o £a interchang. ¢f vicws. he

Style Committee would then be ready Ior o businesss Gaocting L ecrly prrt of lsarch,
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in shape by the time the rest is ready. I will try to make

Court. If will then go to the members of the Commitioe.

vote by mail and approve it, all right. If not, we will

meeting.
Motion made thot the chuiruern's suggestions

manner. Adopted.,

fleeting adjourn.d (+ 10:4

I1.G.LeDsne
Stenographic FReportcr.
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