MINUTES CF THS FEBRUARY 1965 MERTING
CF TH= ADVISCRY CCMMITTSE ON CIVII RULES

A meeting of the Advisory Committee on Civii Rules was convened

in the Supreme Court Buiiding on February 25, 1,65, at ¢:40 a.m. for

the purpose of considering the topic of DISCOVERY. The following

members were present during the session:
=]

Dean Acheson, Chairman
George Doub

Shelden D. £Zlliott
John P. Frank
Abraham E. Freedman
Arthur J. Freund
Albert E. Jenner
Charles W. Joiner
David W. Louisell

W. Brown Aorton, Jr.
1l ouvis F. Cberdorfer
Roszel C. Thomsen

Benjamin Kaplan, Reporter
Albert 1, Sacks, Associate Reporter
Judge Charles =, Wyzanski, Jr.. was unable to attend the meeting.

(thers attending all or part cf the sessions were Judge Albert B,

Niaris, Chairman of the standing Comrnittee on Rules of Practice and

Procedure, Professor Charles Alan " right. mernber of the standing Cem-

mittee on Rules of Practice anc D’rocedure: Vi ill Shafroth Secretary
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Achzson. an< the first orcor of bu-iness was the presentation of the

Columbia University <tudy by Profus or Roszenberz. The Chairman was

unable to be pre.ent for the full day and Judge Thom en p-exided during

Frofessor «osenberg introcuced the study entitled "Ficid Survey of
Faieral Pretrial Discovery! and gave a general dascripticon of ho- it
originated and what their source. of information were. He stated that

discovery rules are supposed to prescribe norms of action with regard

to the intcrchange of information between the partie. of a civil litigation




and the federal courts and tryv to regulate di-pute. that may arise in

the couree of this interchange.  <ach rnember had been furnished a copy

of the report prior to the neeting.

The Cemrittee discussed the following agenda itern during the

RUL. ©7 - Refusal to Make Discovery: Consequence . (Topic II- page II-1
of the Desnbook)

=

Ferofessnr Sacks stated that he felt this rule should be discussed on

the assumption that the other rules would remain as they are and in its

relatioaship to the existing rule  He stated that the general framework

of the rule is that it distinguishes first between sanction: for violation

of a court srder and sanctions for a refusal to make discovery where

there i- no court créer.  Jdule ” {c) and (d) deal with (he situation where

there is no court order. Ruke  (¢) being limited to the request for

adrnission probleni: unos r Rule 6 and "7{d). Kule 7T(b) deals with

unpocitions of canctions where you have a court order and include- the

probler - that may arive under Rules 2 and 5> where you n.ust obtain a




court ovder before you are entitled to any discovery in the absence of

with deposition requests or Rule *3 interrogatories, He placed sub-
coctions (a) and (B). asz draftzd in the Deskbook (pages 1I-2 and I1-7)
beforc the Comitittee for (i cussion. Cne point raised was why

Rule 37(a) began with "If a party or other deponent ' while */({b)(1)
began vath "I a party or other witness ' After lengthy Jiscussion of
thesc secticns, the Corumittee asred the Reporter to “raft ancther
revisien in consideration of all suzgestions from the floor and which

>

woule inciude jucizdictionas timitabon,

The next topic {or discuzsion was the Reporter = Jraft on page 11-°2

of the Dertvhook concerning "The Confusion Between 'Failure' and

A

tRefu.al’ . Professcr fach z pointed out that in (bY!) and {I) it should

¢ i~ to provide fav (b)(1)

1
§

be clear that the v ay the nroposal now read

sanction ©y the court n the dietrict where the ¢oposition i ta en




The language remains the same insofar as the refercnce to the court, It

iz a reference to the court where the depovition is taken anc continue - the

[8Y)

language of conterapt. In (b)(2) the captionic changed to read ''Sanctions
by Court in " hich Action iz Pending' and is limited to the court where

the action ic pending in the zxicting language and would assume that in

doing it this way that the languaze referring to an order directing the

arrest of any party or agent of any party was the equivalent of the contempt

and it woulcd be a duplication to put it in somewhere el .e.

It was suggested that the clause 'court in which the action is pending'

ghould be placed in (b){(l). Professor Sacks stated that 7 7(b)(l) refers

to the court in which a daeposition is taken and does not refer to the court

where the action is pending in the present language. ~{b)(2) refers at

resent to the court where the a ction is pendine and does not refer to the
o

court wheve the deposition i being taken. He further clarified this to

zay it is with reference to the party Rule " (¢} include . a reference to
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(<) bucn (v iherer oaocostormo L 1ooab ute an towaifu failuve
noLne place and Lo ordinary feilue s n anothor althouzh thi- has been
intecrpreted to refor to wiliul failure in both, Frofe.sor Saci s -tated that
the varicus referencay to refusal and failure have caused _ore courts in

the past to think that therc was come distinction between the various terms

and they had tried t- {ind ¢no meaning for refu - e and ancther meaning

for fail. H. felt thay in order to H-inz this section fntc harrmony with the

Seciete case and eliminate any further possibility of judges being confused

[pY

by sceing different words used in the different place- thai the proposal

substituted the word "refusal’ or "refused' for the words "failure' or

Mfailed',

g
(e

Judge Thomsen called for a vote of the Comu.ittee on whether to

accept the wording of the Reporter for -ubsection (¢} by retaining the

' 1

word fail' and not adding the wovds ' or refused.” The motion carried

by a votce of 8 in favor and & opposing the motion.
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this section putting hea. © a.:ng .t e eignt on the financial sanctions

and submitting it to the Committee for approval

Cubsection (f) - Lxpenses Against United State. was discussed and

the question was raised as to expenses to be imposed on the United States

in such litigation. The suggestion was made that a draft be submitted by

the Reporter to Hir. Cberdorfer to study by the Department of Justice.

This was mutually agreed upon by the Committee mermber




Pcoposed Subsection (h) = (Rule 37(c): Sanctions to ~nforce a Request
to Admit) (FPage 11-20 of the Deskbook)

Professor Sacks explained the ircportant point, stating that it makes

it explicit that the sanctions imposed under Rule *7(c) would apply as

well to the case of & party who. having been served with a reques: for

admission, fails to admit and gives reasons why he may not deny or

admit. This proposad subsection was discussed fully and it was moved

scconded, and approved that the Committee adopt in principle the

Reporter's suggestion for this section hut to keep in mind the problem

of overlapping relative to sanctions but in so doing not to ¢reate a more

3

erious problem.

431

Meeting recessed at 5:10 p.m.
Reconvened at ¢:40 a. m. - February 26,
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sion was called to order by the Chairman and the first topic

for the day was the dizcussion of Topic IIl = The ..'echanics of Applying

for Judicial I'ecision of Diccovery Disputes: Some Froposaed Changes (pages

111-2 of the Destybook). Trofe.sor Sacks outlined the basic facts in




hig memorandum and stated that he was trying to deal with the mechanics

by which requests or dernane to discovery are made and either recponded

latter
to, objected te, and then to the extent necessary to the lader problem of

applying for judicial resolufion of any dispute: that arise,

Discunrion was hears on the redraft of Rule *? Interrogatories
to Partivc. and a suggesticn was made that in line '1 it would be better
to insert the worde "shall be _tated" instead of the phrase "objections
therote rmay be stated in jicu of an answer. " Also in lines 12 and 15

IS "

whaother the wort "or'" should be deleted and Mand' used theraefor, The

¥

voint was brought up that in line '] the language is incvitable and can

noet requiring the reason for obiection to be -tated.
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“th - reascn {5 the objection theveto shall be -tated in lieu of an

~he catioo cf whethor the interrogatersics the- ool z. should allow

reasonabl. spacc for th.o antw 2 “n the cevtified copy to =iliminate un-



necessary clerical work was discussed. The question was raised as

to whether this should not be left to local rule instead of Federal rules

spelling out all the details, The consensus of the Cormmmittee indicated

that insofar as possible only one piece of paper zhould be required.

The matter of supplem.ental interrogatories was also dizcussged.

The question arose as to the 30-day period for the service of

interrogatorics, Upon rnotion of *!r. Doub. a test vote was taken and

it was approved the the limitation of 30 days for this rule sheculd be

imposed.

Ripecrsst nroar R Bscrr e dbernfotiks
Nuestion was raised concerning line 7 where it provides '"if service

is made by the plaintiff within 10 days after such coranmencement
leave of court * * % must first be obtained. " The Committee felt that

R4

since the Committee had agreed upon 0 days for the service of

"

interrogatorive that the necessity of having any limitation at this point

should b eliminated.




objoction  av i the Zommatree
that thi. -houwld bo lefr veore fio+ible because of the buvden it would
imposc on lavse instituticns and that “C days should not be stated.

The Coramittee also decided thai the first portion of the ,entence
beginning with the word ' V. ithin' on line 22 should be stricken through

co that the party may move anytime., The revised

sentenc e will read:
"The party who submitted the intervovatories % % *

that answers be served. !

It was further agrecd that costs should b2 brought into Rule 0(b).

The Committee moved that in general principle the draft of the

Reporter for this rulc be approved but that the Reporter will consider

the draft azain in line with the discussion of this meeting.

Rule 24 - Discovery and Froduction of Documents and Things for
Inspection, Copying, or Fhotographing {Page III-14 of the
Handbook).

Frofesszor Jacks explained the proposed redraft and stated the
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The terminclogy of lines 21-26 was questioned and sugpeution was

made that the paragraph apply only to a situation where there i a

refucal. Another suggestion was rmade that the draft should permit testing,

perrnit this device for nonparty personsg,. inasirsuch as relatively few

cases cor:e to court. vome of the memnmbers were opposed to the draft

as they thought that a working rule was being changed to :omething

that may be completely unsatisfactory.




I+ wae the conegensu. of the v crorittee that the probleris of thi.

vule arc -ainly the jesue. of =cope and procedural ic -ues and that it

ule was tabled

.
o
®
ry

was not fuasible to re olve these at this meeting.

for furth.r Jizcussion at a subscquent meeting.

T

RUL. %% - Thysical and -lental -xamination of Persons (Page 1I1-16

of the Deskbook)

Prafossor Sacls stated that he did not feel any particular changes

in the 1. cchanics of this rule was needed. He further stated that any

ndicaiior that a party wculd save any judicial tiv e {Z) wouic require a

ey

rather =, ples stater ent of the revised rule on an extrajuc;cial basis

anc (Y thos ‘s an area which the ‘upremne Coa -t har indicated as one of

s

special concorrn wath respect to the privacy o per ons. The Commirttee

by concon us of opinicn, a v« that no change in mechanit' s is nece. savy




RUL 1w 76 ~ Admission of Facts and of Genuiness of Document. (Page III-17

of the Deskbooi)

5

Professor Sacks stated this vule i. very sin:ilar to Rule 27 in many

respects, and that r.any of the changes discussed at this rmeeting for

Rule 12 would be appropriate for this rule. He touched on the problem

of inadeguate admission which is not provided in the present rule but

does cause difficuity. The Cor.mittec decided to delay discussion on

this subject.

TCPIC IV - Crder of Discovery - The Priority Proble:n (Page IV-l
of the Handbook)

Professor Sacks briefed the Committee on the problems for

subsection (b) of Rule 30 . Afterdiscussion, the Conimittee approved

the following additional paragraph for this subsection subject to the fact

that the Reporter shall redraft the first sentence to make clear that the

party has no authority to delay any olher party's discovery:

"Uplese the court orders otherwise, the fact that a

party is conducting discovery by deposition or ~therwise
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cals ol aLify such pav, oo

Jifcovery,  Lhe cocurt  av rezulate at its i cretion the

; Gwpo-ifions and of any other

mafde under these iules in such

Loamer as -nail bo st serve the convenience of the parties

and witne-ses and the interests of justice.
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ople ¥ - Qule 35 - Physical and ?"ental ixamination of
{ PageV-1 of the Leskbook)
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Frofessor sacks stated that what had been said about the rrechanics

of Rule 35 could also apply to Rule 25,

After discussion of thiz

rule in conjunction with the Schlagenhauf

v, Holauer case, Nir.

Y

Acheson called for a vote as to how many would

be satisfied with the [linois Bule which leaves out agents and servants and

includes persons in custody and ~mployees., The vote was divided and

after further cousideration “ir. Frank suggected that the Cormmmittee




contact lawyers in different states who are actively in this practice as

to whether they feel abuse. of this rule are occurring. This sugge-tion

was agreed upon and Profes. or Yacks wa. told that the inembers woulc

help him in this endeavor.

Professor Rose

nberg told the Jorsimittec that he would prepare

a mimeographed list, for distribution te the

membeare of the matters

he is working with and would approciate suggestion. from the rmembers.

There being no further busine:s the meeting was adjourned at



