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MONDAY MORNING SESSION
March 25, 1946
The meeting of the Advisory Committes on Rules for
Civil Procedure, held March 256 - 28 in the West Conference Room
Supreme Court Bullding, Washington, D. C., convened at ten-five
o'clock, Mr., William D, Mitchell, Chalrman, presiding.
[The followlng were present:]
William D. Mitchell, Chairman
George Wharton Pepper, Vice Chalrmen #
Charles E. Clark,; Reporter
Wilbur H. Cherry
Armistead M. Doble
Robert G, Dodge
George Donworth
Monte M. Lemann
Scott M., Loftin ww
Edmund M. Morgan
Edeon R, Sunderland
James Wm. Moore
Edward H. Hammond
Robert 8. Oglebay
THE CHAIRMAN: We have the Reporter's summary of
comments and suggestions that have come in from members of the
bar, and so on. Hls original document is dated January 2, and
then he sent out a supplemental one running to Mareh 20. How
do you want to proceed? Shall we take the Reporter's summary
and consider rule by rule the suggestions that have come in?
Is there any‘better way to make progress? (George, what do you
think about 1t? | |

SENATOR PEPPER: I think that is the sensible thing

#  Absent March 28.
#% Absent March 26 and 28.
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to do.

THE GHAIRMAN: If there is no objection, we will fol-
low that procedure. Keep before you the Reporter's summary of
comments dated January 2 and his supplemental document’ﬁated
March 20,

JUDGE CLARK: We have seen nothing since March 20.
There is nothing more in the way of ‘comments, i1s there?

MRS, LOIS DENNIS: No.
JUDGE CLARK: I guess that would be complete,
SENATOR PEPPER:Q Is the_Margh 20 supplement cumula-

tive? Does it include the other?

JUDGE CLARK: ﬁo.  That 1s what has come in after our
first one.

THE CHAIRMAN: We will have to take up both as we go
along. | | |

Mr. Reporter, on page 2 of your original January 2
comment you have a summary of all the changes to be reported,
We had better pass that over. We can take those up in order,

| JUDGE CLARK: Yes, I should think thet 1s true.

THE CHAIRMAN: Then, we pass to Rule 6, on page 3.
Will you state what you think about that? |

JUDGE CLARK: I might say that in the supplemental
sunmmary I called attention to the Supreme Court decision on
Rule 4(f), but I suppose you have 2ll seen that anyway. That
was the Murphree case, which upheld the provision for service
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throughout the state, in which there is an interesting dilscus-
slon of procedure and substance, and it certainly indicsted
the possibility of a very inclusive content of procedure, if
they want to stick to it.

THE CHAIRMAN: I was pleased but shocked at that
opinion. I never'thoughtythat rule had a Chinaman's chance,
and I don't think it would have had if the Court had realized
that if you could do 1t throughout a state, you could mske a
rule that would allow a federal court to issue a summons to
drag a man from Californis to New York to defend a case in a
federal court. The opinlion seems to me to be'wholly inadequate
and superficlial, but it got by. I was asteunded‘that some of
the sticklers on the Court didn't rise up about that. I was
really surprised--and I suppose you were, ﬁooA-that someone at
least wasn't aroused about it. Anyway, there is nothing we can
do about 1t or want to do about it except to cife it.

JUDGE CLARK: On Rule 6(b), I think as you already
appreciate and ﬁill apprecliate as we go along, I am not qulte
sure how to present these because most of the suggestions in-
volve matters that we have considered somewhat tefore. Most of
them, In my Jjudgment, are not particularly important. On the
other hand, they are before us. I guess all I can do is to
try to call attention to them rather generally and let you jump
in. You probably will do it. if you are interested. There is
a danger that by plcking out one or two things, I may
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overemphasize them. I will do the best I can,

You will notlce here that this is the rule which
attempts to provide in general that there shall be an enlarge-
ment of time, but certaln of the rules are listed as not per-
mitting enlargement after the specified period, except and
unlegs those rules themselves so Provide, ‘It ia an attempt to
make the rule more definite and to add, if possible to the
finality of Judgment, that is, to make the question of finality
more clear and more definite. We have listed the particular
provisions in lines 16 ﬁo 18,

The most definite thing that we have, I think, per-
haps a little curlously is an attack on our listing of Rule 25,
which 18 the rule for substitution, and you will see, turning
to the supplemental memorandum, that the Department of Justloce,
War Division, thinks that Rule 25 should be omitted from the
listing and that the Committee should adopt & revised and
different Rule 25(d). 25(4) of the/substitution rule is the
one that deals with change in public offiqers. Rule 25 a8 a
whole deals with death and all sorts of substitutions of .
parties. '

DEAN MORGAN: We have 25(a), but we don't have all
of 25 excepted, do we?

JUDGE CLARK: That 18 correct. Even if we followed
that suggestion, there would be a good deal of 25 left. You
notice that the Chicago Bar Assoclation urges that the whole
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rule be omitted on the ground that otherwise injustices may
result if extensions of time are not permitted.

DEAN MORGAN: That is the only comment that would
seem to me to have any reason back of it that would améunt to
anything. I have wondered about the validity of the objlection
that a party, without negligence,'might be unaware of the
death of another party. The only place I can see where it
would be'true would be where you had a case that had been vend-
ing a long time, with a lot of parties,

JUDGE CLARK: Of course, that 1s posslble, but there
are these two suggestlons to be made in answer to that. The
first i1s that what we did here, of course, was to follow the
old statute.

DEAN MORGAN: Yes, I know.

JUDGE CLARK: It is apparently one which has not
ralsed any particular question. The second 1s that the statute
iteelf as well as our limit 1s two yeérs. We can't extend it.
We have to follow the provisions of 25, which are substantially
those of the statute. | | |

THE CHAIRMAN: That has been the law from time
immemorial in the courts.

DEAN MORGAN: That 1s right. _

JUDGE CLARK: The Sixth Circult, in the case that is
cited at the top of the supplemental memerandum, has held, in

accordance with our theory of the rule, that the time cannot be
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enlarged,

DEAN MORGAN: Yes. There were some cases to that
effect before, weren't there, Charles, when we went over it in
the first place? |

JUDGE CLARK: There was & distriét court case before.

DEAN MORGAN: That 1s what I understood.

THE CHAIRMAN: The Reporter recommends no further
changes in Rule 6, and if nobody else has any éhange to sug-
gest, we can pass on to the next..

JUDGE DOBIE: Do I understand, Ghaylie, that the New
York County Lawyers' Assoclation want to put the whole matter
in the laps of the lawyers sc that by stipulation they can do
pPractically anything they please? Is that correct?

JUDGE CLARK: Judge Dobie, you are talking about
another aspect which comes under this rule and also under
Rule 12(a).

JUDGE DOBIE: I certainly am opposed to that,.

JUDGE CLARK: That 1s the questlon of extending time
for dolng various things, particularly of extending time for
pPleading, by stipulation. That, of course, is a matter that we
discussed pro and con, and there hgs been a difference of view.
That came up particularly with referénce to 12(a), which is the

time of pleading. It comes up here because these lawyers have

suggested 1t as a general proposition. Home lawyers had sug-

gested that there be a rather general power in the lawyers to
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control the time. So, in our first draft of proposed amend-
ments we put in a provision that the parties might make one
stipulation for an extension without limit, but only one stipu-
lation iteelf. That didn't get too much approval from either
slde, The lawyers who believed in the idea thought 1t wasn't
enough. They thought 1t was a niggardly grant. On the other
hand, you may recall that & great many distriet Judges took
great exception to 1t. There were some from the West Coast,

I think. Wasn't there one of the Washington Jjudges?

JUDGE DONWORTH: I am not sure.

JUDGE GLARK: They noted it at the time, and they
sald, *All our attempts tc speed up and expedite business are
golng to be taken out of our hands." I thought 1t was general-
1y a falrly severe protest. There was protest from California,
Yoo, wasn't there? Mr. Oglebay tells me that the whole Ninth
Circult particularly was objecting. Then we took that out, and
our second draft containg no extension. When I say "no exten-
sion," I mean it is always in the control of the district Judge

The whole trouble came up by a Quite gevere ruling
of the Third Circuit. This had caused no trouble until the
Third Circuit ruled in a somewhat side issue Invelving the
questlon of walver of objection of venue, I think it was, They
wanted to get away from the rule that there had to be s walver.
So, they ruled that there had never'been any filing of any

answer, because the dlstrioct Judge had not officlally granted
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an order allowing the filing of a late answer. That stirred
everybody up. I slways thought that was a very harsh deecision,
because the district Jjudge had acted as though it were filed,
and it didn't seem to me that 1t needed any such formai order
&s that. That was the difficulty with the case. That has been
the history of 1it%.

We toock out any provision of any kind in view of the
Protests of the district judges, and now 1% is pretty umuch in
the discretion of the trial Judge, unless the eilrcuit court
gets excited, as the Third Circuit'did.

JUDGE DONWORTH: What 18 our present recommendation
as to allowing a stipulation extending the time?

JUDGE CLARK: It has to be really approved by the
Judge.

JUDGE DONWORTH: Doesn't that put on the judge's
docket a burden that should not be there? I don't know whether
I am in order or not, but I mlght say that I think it is wrong
to try to limit the courtesy of lawysers and te put the thing up
to the Jjudge in such matters as we are now discussing. Take
the parallel to our suggestions here in regard to a bill of
particulars. I may be out of order, but I think theé abolition
of the bill of particulars is a mistake, because 1t will,nét
accomplish its object. The only result will be ﬁhat it will
compel the lawyers, who otherwlse would move for a bill of

particulars, to move to make definite; and if a motion to make
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definite lg granted, the entire pleading must be revamped,
whereas 1f a bill of particulars is granted, the pleading
gtands as was and the parties have 1t supplemented by the bill
of particulars. |

It seems to me that it is erronecus to try to get
lawyers to be discourteous to each other or to do away with
The accommodation that lawyers ususlly exchange by stipulations
extending any requlirement, unless it is a Jjudgment or something
of that kind. I think it is erroneous to limit the lawyers in
the things that they do for the purpose of making the practice
of law ressonably good. When a man is leaving town or his
secretary 1s 11l or something--all theose things it seems to me
make 1t entirely proper that lawyers should stipulate in ordi-
nary matters. I Know it 1s true in our district, as the
Reporter has animadverted it 1s in New York, that the motion
for a bill of particuiars is often put in for the very purpose
of deciding what you are going to do. I don't think any harm
has been done in the long run by that courteous treastment, and
particularly I would be opposed to substituting a motion o
make definite, which has the bad effects that I have already
mentioned.

JUDGE DOBIE: I would like to say a few words, if I
may, in reply to the general thesis that Judge Donworth has
put out here. We hgve had, of course, all the way through the

rules thie clash between leaving 1t to the lawyers or imposing
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undue hardships on the Jjudge by requlring hls intervention in
a lot of things, which seems somewhat meticulous. Judge
Donworth was a districet Judge, of course, and so was I. Down
in Virginlia particularly we have this situation. We héve less
power in our Judges than probably anywhere else in the Uniﬁed
States, The lawyers want to run the case, I am frank to say
that 1 approach it from rather the opposite viewpolnt, I don't
want to impose any hardshlps on the Jjudge and to require the
lawyers to go to him in a whole lot of inconsequentlal matters,
but I am vigorously opposed to letting the lawyers run 1%,
rather than the judge. I am frank to say that I think the
rule the way it is now in connectlion with this time is an excel
lent rule.

I have had one or two of them, for example, who have
handed me up a stlpulation that they were going to argue after
the instructions. They sald, "We know the rules provide'other-
wlse, but we have agreed on thls, and of course anything we
agree on is all right with you." Others have come in there
and sald, "We agree on a continuance, and of course this is
perfectly formal. You will do anything we agree on." I didn't
adopt that viewpolnt.

MR. DODGE: The important parties in every litigation
are the clients, the parties to the litigation. Neither the
court nor the lawyers are the important parties. The lawyers,

however, are in closer contact with the clients' interests than
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is the court or anybody else, ard %o a certain extent I oblect
to any suggestion that the court, rather than the lawyers,
should handle the litigation. I think myself that it is
absurd to suggest that the lawyers can't agree to an extension
of 20 days for filing an answer while one of the parties is 111
or when something of that sort obviously makes it ﬁecessary.
I can't conceilve that a district judge confronted with that
matter wbuld overrule a stinpulation of the lawyers that the
time for filing an answer may be éxtanded. |
JUDGE CLARK: Mr. Chairmah, might I add this? In
modern times when there has been objection to delayslin cases,
there has been a good deal of pressure to have the judges take
some actlon. I think we have not yet thoroughly settled how
much we are golng to require of the Jjudges. I know I run into
it in my work quite a little, and I have wondere& somewhat
about 1t. We run into it in two ways, and they both cone asaa
result of the action of the statute ‘which creates the Adminis-
trative Office of United States Courts. All the circuit Judges
81t on the local Judlcial counecil for our circuit, and we get
from the office down here reports of judges who are delaying,
and we are supposed to do something about 1t. We do do sonme-
thing, at least by moral suasion. I understand that Judge
Pgrker has a veryreffective system. He really gets after them,
and if they don't get the cases decidéd, he takes them off

taking on new cases. We haven't done as mueh of that, but I
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think we have pushed them somewhat.

The other thing is that the statute itself provides
that we should take affirmative action to expedite business,
There ls a general demand for 1t. That is & pressure 6n the
judges. I think in a way it 18 a sound thing. You can't push
them too far, but you can push them a little. If & judge,
howsver, says, "Time is a matter that is out of my hands en-
tirely. I can't even exercise general pressure, even though
I am golng to agree with what the lawyers say," I think it
mesns that the Judges are supposed to act quite opposite to
what the lawyers ére really permitted fo do.

As suggested here, I think that a Judge is very rare-
ly, 1f ever, going really to set aside a stipulation. What he
is golng to do, if anything, is to try to push the counsel and
say, "Look here. This has been golng over, and we are all
being orilticized." I wonder if he should not have the power to.

Judge Donworth has made the suggestion, and I think
that he might have trouble goling back to his own ecircuit, the
Ninth Circult, with that idea. There weré objections from
various parts of the country, but it certainly was concentrated
in the Ninth Circuit. They felt quilte sure that we would be
spolling thelr efforts to bring their calendars up to date.

JUDGE DONWORTH: In what way was that indlcated?

I don't recall that.

JUDGE CLARK: Have you got the references? Those wers
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back 1n the suggestions which came in earlier.

MR, DODGE: We are speaking now only of an extension
of time for filing pleading.

JUDGE CLARK: That came up under Rule 12(a).

MR. DODGE: It applies there instead of here, actual-
ly.

THE CHAIRMAN: Is there any action proposed here to
make any changes 1ln the rules as originally made effectlve
with respect to the extension by stipulation of counsel? |

| JUDGE CLARK: On that point, after this decision in

the Third Circult, the Orange Theatre case, and after some re-

quests Tfrom the bar, we put in our first draft this provision,

which appeared at the end of Rule 12{(sa):

"The time for a party to plead or otherwise move undef

this rule may be extended by a written stipulation of the par-
ties once without approval of the court.*

It was as & result of that, in the discussion of
that, that in the second draft we took out that sentence. 8o
1t is now back where it was.

MR. LEMANN: We discussed this at length at one of
our preceding meetings and finally voted. So, we have to
grant s re-heafing and go back on our own concluslon after
having indlcated in the second draft that we had decided to
eliminate this provision that the parties might do it without
leave of court. I should think it a 1little difficult for us to

]




STANDARD BUILDING
CLEVELAND

51 MADISON AVE,
NEWYORK

" 'Tue MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

530 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG,
WASHINGTON

-

13

vaclllate to that extent on this point.

JUDGE CLARK: There is no question, It is a re-
hearing. We have been rather free with re-hearings, I suppose.

MR. LEMANN: After we have put it out once and then
took 1t back and have had no particular criticism on taking
1t back, 1f I read these criticisms correctly, it seems to me
it would be a 1little difficult for us to say, 'Well, we
haven't had much criticism from the bar, but still we think we
had 1t right the first time, so we are going to change our
minds again.* |

I should think that ordinerily it would be a very
busy district indeed in which the Jjudge would not be able to
slgn his name to a stlipulation extending the time. I can't
imagine that a judge would refuse to do 1%, unless it had been
going on for a long time,

JUDGE CLARK: I should like to read our report from
the Ninth Circult, contalned in our summary of January 1945,
a year ago. This is on the first draft. The Ninth Circuit
Comnittee reported "that the Oregon fegeral Judges say lines
37 - 40 would be !'fatal to the practice' in that court; that
the Washington Judges are opposed; and that in the Southern
California District, where they have & rule that such stipula-
tions are subject tq court approval, business has thus been
greatly expedited. District Judge Jenney declarés that lines

37 - 40 would 'undermine the work of seven years.'' There were o

ther
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district Jjudges who were opposed.

MR, DODGE: The fact is, a good many of these law-
yers and bar assoclations have railsed the question of stipula-
tion as to the time.

THE CHAIRMAN: Oh, yes, they did it eight or ten
years ago, and they have done 1t over and over egaln, and we
have consldered it over and over again. While we suspect that
there will always be sonme oﬁjection to it, the proportion of
the bench and bar who are objecting to having stipulations
restricted is very small. I don't suppose there are over a
dozéen or two individuals who want to change 1% on our present
basls, are there?

JUDGE DOBIE: Mr. Chairman, if it is in order, I
would like to move that we adopt the recomméndatioh of -the
Reporter at the bottom of 6(b) that we recommend no further
change in the rule beyond those_that we have already suggested
in our previocus discussion. I think there ls a good deal in
what Judge Donworth says, but it is a very éasy thing. 1If a
lawyer wants 10 days'! exbtension on time to file an answer and
a stipulation to that effect is pregented, thefe 18 no reason
that the Jjudge cannot sign it in a minute. Of course he will
grant 1t. I am proceeding on the assumption that these dls-
trict Judges are reasonable, but that they ought to control
these things, and not the lawyers.

THEVCHAIRMAN: If it is agreeable, I wlll prooceed on
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, the theory that we don't have to adopt these amended rdles as
written, and unless somebody makes a motion to change the
draft, we will pass on and let it stand. That will save us a
lot of votes and trouble, |

PROFESSOR SUNDERLAND: Mr. Chalrman, I think that we
haven't suffliciently answered the point the Chlcago Bar
Association makes on Rule 25,

MR. LEMANN: Aren't we on Rule 6 now? You mean to
take out all of Rule 25?- Would 1t not be more orderly to walt
and talk about 25 when we come to it, and have the Reporter's
staff make a note that 1f we take it out, we will have to cone
back and change thls reference in 6% Weuldn‘t‘that be more
orderly than to start now talking abo&t the merits of the
change?

THE CHAIRMAN: I really don't think so. We are on 6
and the thing comes up now ébout 25. It 18 a very easy matter
toe turn to it. My 1ldea is that we ought to settle it ae we go
alpng, but that 1s up to the Comm;ttee.

o  PROFESSOR SUNDERLAND: I don't think we present any
real reason at all.

THE CHAIRMAN: What 1s thelr suggestion which you sa
is not answered?

PROFESSOR SUNDERLAND: All we say is: "As to Rule
25 on substitution, while finallty is not involved, the limit

there fixed should be absolute, as it always has been by

2

y
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statute. " That 1s all we say.

THE CHAIRMAN: Rule 26 is the rule that has to do---

DEAN MORGAN: Rule 25(a).

THE CHAIRMAN: ---with death, transfer of interest,
and public offlicers. Do they object To all three of those?

| PROFESSOR SUNDERLAND: Yes, they object to the whole

of 256. They say 1t has nothing to do with finality and that
an absolute limit there without allowing the court ahj dis-
cretion will often produce unfelirness and injustice., It seems
to me that That i1s true. I don't see why there needs to be
an absolute 1imit on that Just because 1t has been done in the
past fpr centuries. We offer no reasons whatever.

THE CHAIRMAN: Hasn't there beenasomé good reason
back of this rule? ’

PROFESSOR SUNIERLAND: We don't give 1t, if there has
been any.

THE CHAIRMAN: We don't give i1t, but there has been
a reason back of it. |

PROFESSOR SUNDERLAND: I don't know what it is. I
can't recall right now any real reason.

DEAN MORGAN: We followed the statute on 25(a).

MR. DObGE: Mr, Be?orter, can you refer me to the
page of your summary which shows the Chilcago Bar Assoclation's
comments on thils rule?

JUDGE CLARK: That is in the supplemental one, the
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one put on the table this morning, and you will find 1t under
Rule 6, the third paragraph.
JUDGE DONWORTH: Mr. Chalrmen, I am much impressed

. by the comments of the report of the Committee on Federal

Courts of the New York Bar Assoclation. Under Rule 8, they
very strongly object to taking away from lawyers the_right to

stipulate for an extension of time to answer. They have

- gseveral lines on this subjJect, conecluding:

MThe lawyers are responsible for the litigation and
the Commlttee thinks that the Court should have suffieient
confilidence in the bar to feel that the right to stipulate
would not be abused. From time immemorial it has been the
pfactice of counsel to agree on such extensions of time."

It seems to me that the practicing lawyers of New
York, with this authoritative pronouncement are ehtitled_to
conslderation. It seems to me that if you put it to & vote of
the lawyers of the country, they would all feel that taking
away thet right by striking out our amendment to Rule 6 would
be a mistske.

MR, DODGE: I think that would be the feeling of at
least 95 per cent of the bar of this country, and I move that
we return to our former draft, rather than sérike out any
right of.counsel to stipulate.

THE CHAIRMAN: You mean a draft that allows the

stipulation of time to answer be made once? Is that the point?
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JUDGE DONWORTH: Yes,

MR. DODGE: Yes.

THE CHAIRMAN: It relates only to extension of time
to answer. We were discussing Rule 25, having to do with
substitution. Now we have switched off to the other, without
deciding the substitution businesgs. What do you want to do
about substitutions? Do you want to make a motion?

PROFESSOR SUNDERLAND: I would like to cut out that
reference to Rule 25 as one of those in respect of which no
extenslon can be made. I would like to leave that discretion-
ary with the court.

SENATOR PEPPER: It seems to me there 1s a lot of
merit in theat, Mr. Ghairﬁan. The Chicago Bar Assoclation calls
attention very pointedly to circumstances under which the
death of one of a number of defendants, without any negligence
at all, may not come to the knowledge of counsel; and if that
happens and the substitutlon is not made within two years,
then under 25 there is a'mandatory direction for dlsmissing the
aétion as to the deceased person. That is pretty stiff medi-
clne,

PROFESSOR SUNDERLAND: There ought to be a good
reason for it Af you have any such rule, and I don't see the
reason.

SENATOR PEPPER: I don't see any reason.

DEAN MORGAN: 1Is this any more than the former
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statute? That 1s what I want to know.

JUDGE CLARK: 1I% is a two-year statute of limitation
in one sense, an old statute of limitation. Really, 1t 1s a
11ttle difficult for me to think of a case that amounts bo
anything where they would not know and act in the case of'the
death of a party in two years. I wonder 1f 1% shouldn't be
ended. ‘

PROFESSOR SUNDERLAND: Tbe Chicago Bar Committee
Bay S

On the question of substitutlion of parties becauss
of death, #arious of us have experlenced in our practice
sltuations in which we represented plaintiffs, for example, and
the death of a party defendant was not brought to our attention
by defending counsel until more than two years .,."

That-wbuld be a very easy thing to occur. I can't
see any compelling reason tﬁat there should be that absolute
restriotlion,. ‘

MR. DODGE: Equity Rule 45 allowed substitution
wlthin a reasonable time, without any time limit beyond that.
So, under Equity Rule 45 you might have gotten the substitution
after two years.,

PROFESSOR SUNDERLAND: Yes.

JUDGE DONWORTH: Mr, Dodge, you would favor leaving
the thing in the words of the statute, as our former rule has :

been, and leaving the question of an extension Jjust open?
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Would that be your thought?

MR, DODGE: I would strike out the reference to Rule
25 in Rule 6, , _

JUDGE DOBIE: That leaves it in the discretion of the
court and removes the absclute prohibition. I don't object to
that. |
| MR, DODGE: Yes,

THE CHAIRMAN: This 1s what bothers me. These var-
lous provisions in Rule 25 have been Congressional policy for
I don't know how long, & hundred years maybe. You have to
move promptly to get & public officer substitutedQ_VIf the man
dles and you let it drift on and do nothing about it, you cen't
come back ten years afterwards and ask to have somebody substi-
tuted.i There must be some reason that those statutes were
adopted. Nobody here seems to think there was any, but I
don't believe we have had & system like that, which has been en
forced strictly for all these years in the federal courts,
unless there was some sollid ground for it, and I don't believe
that we should drop it overboard Jusﬁ becéuse we don't see any
good reason for it. I am susplclous. I hate to do it myself,

MR, DODGE: Was there a statute that limited the
effect of Equity Rule 4562

THE GHAIHMAN: There were specifie statutes about
offlcers of the United States.

DEAN MQRGAN: And about other substitutions,
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THE CHAIRMAN: There was a statute about other

substitutions. MNobody ever claimed that an equity rule set

aside the statute. I don't remember what the equlty rule was,
I think ocur notes show the statuteé under which this rdle is
Tramed. ,

JUDGE DONWORTH: I have the statute before me. Would
the Chairman like to see 1%?

THE CHAIRMAN: Does 1t relate to all these grounds
stated in Rule 257% ‘

JUDGE DONWORTH: Perhaps 1t would ald if I rezd this,

fgection 778 U, 8. Code. Death of Parties; Substi-
tution of Executor or Administrator.

“When either of the parties, whether plaintiff or
petitioner or defendant, in any sult in any court of the United
States, dleg before final Judgment, the execufor or adminis-
trator of such deceased party may, in case the cause of action
survives by law, prosecute or defend any such suit to final
Judgment. The defendant shall answer accordingly and the
court shall hear and determine the cause and render Jjudgment
for or against the exeeutdr or-administrator, a8 the case may
regulire. And 1f such executor or administrator, having been

duly served with & gcire facias from the offlce of the clerk

of the court where the sult 1is depending 20 days beforehand,
neglectes or refuses to become party to the suit, the court may

render Jjudgment against the estate of the deceased party in
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the.same manner as 1f the executor or administrator had |
voluntarily made himself a party. The executor of adminis—
trator who becomes a party as aforesald shall, upon motion to
the court, be entitled to a continuance of the suit until the
next term of saild court.

| "The provisions of this section shall apply to suits
in equity and in admiralty as well as to sults at law, and the
Jurisdiction of all courts of the United States shall extend
to and over executors and adminlstrators of any party, who
dies before final Jjudgment or decree, appointed.under the laws
of any state or territory of the United ?tates; and such
courts shéll'have Jurlsdiction wlthin two years from the date

of the death of the party to the sult to issue its scire

faclas to the executors and administrators appointed in any

state or territory of the United étates which may be served
In any Judiclal district by the marshal thereof. No executor
or administrator shall be méde & party unless such service is
made before final’settlement and distribution of the estate of
sald deceased party to the suit,

"Thie section shall apply to suits in which any party

'haa deceased prior to November 23, 1921, as well as %o sults

in which any party may have died thereafter or may die here-
after, !
That doesn't relate to offlicers of the United States.

Is there another seqtion?
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THE CHAIRMAN: That section has to do with the
estates of deceased persons,

! -JUDGE DONWORTH: Yes, it has.

THE CHAIRMAN: I can understand that lawyers'might
come in and say, "We have had a case where we didn't know the
man had died, and we have a right against the estate because
we didn't know about 1t"; but what about a case where you have
a suit againset a person and he dlies, nothing is done about it
for two or three years, and there isn't any time 1limit on the
gubstitution? What 1s there that terminates the possibility
of his representative being dragged in any time? If they move
to disuiss becauée'they haven't been substituted, what is the
time limit? When would they make such a motlont You sée,
there are two sides to the thing, it seems to me,

Obviously, one purpose of this rule about deceased
persons was to enable the person who had a clalm against the

person deceased to bring in hls executors or administrators

and allow them to come 1n also, but wasn't 1t the purpose in

that two;year 1limlt %o free the estate and the representatives
of a deceased person from liablility ;n some pending case that
they had never heard anything about, and not to hold them
llable because thelr ancestor had died and there was no time
limit on substitution? Wasn't there some point about that?

| PROFESSOR SUNDERLAND: It would be up to the repre-

gsentatlive, when the party died, to appear in court and suggest
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that they enter it on the record.

THE CHAIRMAN: Why should he?

PROFESSOR SUNDERLAND: He could protect his estate in
that way.

JUDGE CLARK: How would he always know, too? That
presupposes that he can be sure of knowing every possibility
of sult against his estate.

PROFESSOR SUNDERLAND: Certainly the representative
of the deceased pefson i1s more likely to know about the death
than the partlies on the other side of the litigation.

JUDGE CLARK: That wasn't quite the point.

PROFESSOR SUNDERLAND: It seems to me it 1s all right

to put the burden upon then.

DEAN MORGAN: Would they know about the litigation,
though? That is the question. | |

PROFESSOR SUNDERLAND: Almost certailnly. Why not?

DEAN MORGAN: Why? That is what I want to know; not
why not. He may not know about the litigation.

| SENATOR PEPPER: If the representative does know

that the decedsnt has died, that he has become the executor or
administrator, his business 1s to sit tight and not to communi-
cate the fact to anybody, because if it isn't discovered within
two years, the action is dismissed as to him by compulsion
under Rule 25.

THE CHAIRMAN: Suppose the case was pending two years
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If you had that situatlon arise, it would mean that nothing
et all was done on the case.for two years. If & lawyer went
into court representing Jéhn_Jones and continued to represent
him and pretended that he represented him for two years after
his cllent was dead, he would be disbarred. Sé, I think that
this is o case of a sult being practically abandoned for two
years, with a dead defendant, and the lawyer who represents
him has to default, walk ouf of court, or elge say that he
hasn't any cllient. |

SENATOR PEPPER: I didn't mean a case in which there
was representation by counsel, but here is a defendant, one of
a good many, who dies, and letters are taken off testamentary
of admlinlstration. No counsel 1s involved, and nothing hap-
Pens within two ye&rs which requires them to partlcipate in
the proceeding. The representative Jjust sits tight. By con-
pulsion, the actlon is dismlesed as to that defendant at the
end of two years. A case of that sort which involves hardship
hag never coume to my attention, but here we have a responsible
bar association asserting that, as a_matter of fact, in various
cases this thing has happened withouf fault of anybody and
that the penalty Lls an unressonable one. |

THE CHAIRMAN: You mean a case where a man ls sued
and summons is served on him, where two yeafs go by after his
death, nothing 1s done in the case, and he 1s not represented

by counsel. How could that be unless he dies between the date
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the summons was served on him and the time necessary to go to
a lawyer and ewploy him to appear for him? He certainly is
represgented by counsel, or else he has defaulted anyway. I
can't think of a case where any actlve proceedings couid be
taken in a lawsuit. during that two-year period with a dead
plaintiff or a dead defendant. It 1s an abandoned case;
practically, 1t is permitted to die.

| The statute says you have to revive it within two
years. You let it klck around for two years and don't do any-
thing because yoyr defendant is dead or your plaintiff is
dead, you don't ask for substitation, you practically have
notified the people that you have lost interest in the case,
and they go ahead and settle up their affairs‘regardless of
the lawsult. A little while éfter, along comes an applieation
for substitution. |

I think there must be some reason back of these

statutes because they are so old and have been there so long.
It may be that if we studied the thing, went into it, and
looked up the basis for it and Whaﬁ the courts have said about
the reasons for 1it, we might conclude that they aren't well
founded, but I hesltate to brush all that st&ff aside on a
discusslion around this table as to what we think might happen
in a éertain case, unless we plowed into the matter deep enough
to know why these statutes have remained on our books for years

and years and'years without any objection from the bar or the
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courts or anybody else.

SENATOR PEPPER: Perhaps I lald too nuch stress on
this statement which is asserted as a matter of fact by the
Chicago Bar: "In some instances the litigation remsined
active, and counsel for the plaintiffs, as well as counsel for
defendants, assumed in perfect good falth that the party or
parties defendant were stlll alive.® Elther that 1s.a fact or
it 1sn't, but Af it 1s a fact, it ils a pretty good reason
that, in that state of excusable ignorance, there should not

be a compulsory dlsmlssal of the sult as to the dead man. If

“they are mistaken, if they have stated that those are facts and

‘they are not, I have nothing more to say.

JUDGE CLARK: Mr., Chairman, thls case from the Sixth
Circuit 18 perhaps interesting both ways and presents the
guestion as clearly as you might wish. I might say the court
was divided there. Judge Simons, Who disgsented, sald that
since we had not included 26 in 6(b) before, he thought there
wag stlll time. This was a sult by a bank receiver Anderson.
There have been qulite é few cases by Andefson. Jome have gone
to the Supreme Court,

7 "The appellant, receiver of The Natlonal Bank of
Kentucky, moved in the district court to revive against the
_respedtive executors of seven defendants named in civll actions
brought against them, while alive, to recover stock assegsments

held lawful in Anderson v. Abbott, 321 U,8, 349." That is the
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Supreme Court case that created a good deal of discussion at
that time. "“Each of the appellee execubtors had previously
moved to dismlgs the action, against his individual decedent,
because not revived within two years after the death of the
deféndant.“

I shall pass over some of the dlscussion and come
down to a description .of the parties.

iThere 1s no factual controversy presented by this
appeal, Indeed, the facts of record are stipulated. It 1is

conceded that each of the seven decedents against whose

estates revivors are sought died more than two years prior %o

the time the bank receiver made his motion to revive. The
estates of five of the decedents are 'still open and un-

distributed, ' the estate of one 'is atill open,' and the

- state of the seventh, Albert Yungkau, was 'immedistely

delivered to the beneficlaries of his will.!'

"It is stipulated that in each instance the appellant
receiver had no knowledge of the death of the defendant share-
holder until 'after the two-year period fixed by Rule 25 had
expired.' It is further agreed that the recelver has bheen
diligent.in the performance of his duty; that he brought
acotions against approximately 5000 of the 6000 shareholders
of Bahco-Kentucky Company [that is a subsldiary or hoiding
company, I forget which, which was held also responsible; that

was the Anderson v, Abbott case in the Supreme Court] who
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lived in all parts of the United States and some even in
foreign countrles; that many of these shareholders during the
progress of the litigatien changed their residences; and that
with the limited staff at his disposal, it has been 'impossible
for the receilver to learn of the movements and residences and
even the death of defendants, and without such knowledge he
could not bring actions for revivor until after he learned of
the death.'®

I think that is all the-statemeht of facts., I will

glve you any more that You want. The argument on one side

'says you can't -do 1%, and on the other side 1t says you can.

DEAN MORGAN: Does 1t gilve any of the hlstory back of
this thing?

PROFESSOR MOORE: The majority takes the positlion it

- 18 esgsentially a statute of limltatlons there,

MR. LEMANN: Did that come up after our rule?

JUDGE CLARK: Yes. That 1s just decided.

MR, LEMANN: They held that the time could not be
extended?

DEAN MORGAN: That 1s right.

JUDGE CLARK: Under our present rules, yes.

MR, LEMANN: Was there an attempt to get.the time
extended? There was an attempt to make a substitution after
the time expired. One of the duestions was whether under our

then rule--they give the rule then in effect, the rule'as it
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then stood and as 1t now stands--1it would have the same effect
that it would have by express provision under this.

JUDGE CLARK: This is what the majority (Judge
Martin) said: |

"The language of the rule is clearly imperative.
Prior to the adoption of Rule 25(a)(l), the period of 1imi-
tation for reviving an action againsf the estate of a defendant

wase fixed by Section 778 of the Judlclal Code at two years

after his death. No purpose 1s manifested to change the

limitation period in the adoption of the civil procedure rule

4in question. On the contréry, the ssme limltation is written

into the rule. If, within twé years after death, substitution
of the proper parfies has not been made, the rule commands
the court to dlsmlss the actlion against the deceased party.*

JUDGE DOBIE: Those would be the facts in the case
most likely to happen, where a recelver of a national bank
was enforcing the old double 1liablility of stockholders. ?here
would be sixty, seventy, a hundred, or two hundred people.

| THE CHAIRMAN: Five thousand.

JUDGE DOBIE: Xes.

THE CHAIRMAN: Of course, that is a very extraordinar
case,

JUDGE DOBIE: Yes, it is an unusual case. They
would be scattered all over the land. He said 1n the opinlon

that the recelver couldn't keep up with thelr movements, their

y
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deaths or marriages or blrths or things of that kind,

MR. LEMANN: I have a bank receivership case I have
been thinking of. I have been in it seven years now. It
doesn't present the death possibility, I hope. I have been
thinking, while I llistened to the discussion, that I think it
might operate to delay appeal. If you were the plaintiff and
had a man die, you might not know 1t for two years. I Just'

wonder whether we would do any harm by permitting the court

 latitude to extend the time. If that were all put up to the

court, there would have to be somé reasonable showing of

'why it was not done.

DEAN MORGAN: It seems to me the question is whether

we want to change the statute.

MR. DODGE:‘ We hsve changed a great many statutes.

DEAN MORGAN: But this 1s a statute of limitations.

THE CHAIRMAN: You see, under the old system when a
party dled, the sult abated. The liability might terminate,
and that ended 1t. HEven though the death_didn‘t'end the
liability, it abated, and then you had to go through the rig-
marole of bringing a sult to revive the action. That was a
new suit, in effect, which you had to bring. The legislature
naturally placed a statute of limitations on it, a short one,
two years. For a good many actions, we have a two-year
statute, a three-year statute, and a one-year statute. So,

they placed a statute of limitations on the revival of the
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action., They had to place some limit., Those who want to
change this draft now would like to leave discretionary with
the court what the statute of limitatlions is. You could re-
vive the action ten years afterward if the court thought it
Just, falr, and right.

MR. LEMANN: Could you bring a new sult agalnst the
heirs of the dlstributees and rely on the original suit as
interrupting the statute of limitations?

THE CHAIRMAN: I don't understand your gquestion
there. As I understand it, 1t has to be brought within two
years.

MR, LEMANN: This is a substitution, isn't 1it, in
Rule 25%

JUDGE DOBIE: You mean bring a new sult instead of

~ continuing the old suit.

MR, LEMANN: That is right; bring a new suit. I
wonder whether the recelver in this Anderson case could have
turned around and brought a new sult, |

DEAN MORGAN: This statute of 1im1tations would pre-
vent the revival. That would be an actlon to revive.

MR, LEMANN: You couldn't bring an independent action

on the individual cause of action? That is what I was asking.

JENATOR PEPPER; In most cases these questions of
limitation arice aé respects the Ilnltiation of the suilt, This

18 a case where a sult 1s pending; the man 1s a defendant, and
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other people are being held liable on. the same cause of action.
The question 1s whether the mere lack of knowledge that he has
died is to increase the percentage of liability of his co-
defendants and exempt him., It Just doesn't lmpress me as
reasonable.

JUDGE DONWORTH; We should bear in mind, I think,
that there is a parallel question also covered by.Hule,zs in

reference to an officer going out of office. The language of

~ the section we have Just been considering about the two years,

death, and so ferth, 1s that "'such courts shall have Jjuris-

" diction within two years from the date of the death of the

party to the sult to issue 1ts scire facias', and so forth.

In the case of the offlicer who goes out of office, the language
1s a 1little different and the term 1ls different. I am now
reading from Sectlon 780, speaking about the fallure of a
person to hold an office, and so forth. The language 1is:

"it shall be competent for the court wherein the
actlon, sult or proceeding is pending, whether the court be
one of firet instance or an appellate tribunal, to permit the
cause to be continued and maintalned by or against the succes-
gor in offlce of such officer, 1f within six months after his
death or separation from the service, 1t be satisfactorily
shown to the court", and so forth.

S0, the princliple involved in this other section 1s

the same as in the sectlon we have been considering, but the
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time 1s very much broader, only six months in this case. I
suppose one dquestion is whether our general language will be
such that 1% would enable the court to grant an extension 1in
both of those sets of cases.

THE CHAIRMAN: Here 1is the situation: Suppose you
want to modify the pregent rules about revival or substitution
and make them mere_émenable to the clrcumstances of a par-

ticular case. If you simply strike 25 out of 6(b), leaving

- 25 just as it 1s, you still leave a conflict in the decisions

between that court you just quoted from, the Third Circult,

and others, evidenced by the dlsagreement among the Jjudges

themselves as to whether, even though 25 isn't mentioned in
6(b), the court has a right to set out to grant relléf against
the 11m1tatibn.

Everything that has been sald here this morning
againset the old statute, both as to officers, personal death,
transfer of interest, and so on (transfer of interest natural-
1y would be a question for the plaintiff, I supposé, to have
the assignee to step lntoc the case), ls based on the theory
that the party has been trapped by ignorance of what has
happened. Isn't that right? You don't claim in these rules
that 1f a fellow knows that his adversary is dead and doesn't
move within two years, he can tneﬁ substitute, and the same
with an offider.

Why not leave 25 in, if you are going to grant
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modification. Leave 25 as it is in 6(b), make it one of the
rules that you can modify, that the court can enlarge except
88 therein provided, and then go to Rule 25 and put a short
clause in there stating'that any substitution provided'for in
the rules may be allowed in the diseretion of the court beyond
the time limite specified, provided a party has been migled,
provided thaf, without fault of his own, he 1s ignorant. Put

some little clause like that in there, so that if a man goes

- merrily along and if the lawyer on the other side doesn't tell_

him that one of hils cllents ls dead, and he is a bank receiver
and can't keep track of all the defendants, and sc on, if hé
is ignorant of the fact which should have made him come to
court, without fault of his own, the court in its discretlon
mey allow the substitutlion at a later date.

That would be & Just rule and nobody could kick
about it, but 1f you simply place no restriction at all on
the court's power, give unlimited power, without any limit on
his authority to grant extensions, I don't like that.

| PROFESSOR SUNDERLAND: That would meke it much
clearer in view of that 8ixth Clrcult declsion, certainly.
Then you would know exactly what the power of the court was.

THE CHAIRMAN: You would have to do something, be-
cause 1f you struck 25 out of 6(b) you would have this 4iffer-
ence of opinion as to whether 25 can be modified under 6(b).

PROFES30R SUNDERLAND; I think your suggestion 1s




much better than Just striking 25.

THE CHAIRMAN: The man has a statute of limitations
{ on him if he knows the fact or ought to know it and doesn't
move. |

MR, DODGE: You think that would be better than to
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substitute for the words in Rule 256 "within two years®, the
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THE CHAIRMAN: It is a statute of limitations, and
“within a reasonable time® doesn't depend on the knowledge.
"I think two years is & reasonable time, 1f you know thp-fact
and there is no argument about it.
MR, DODGE: C(Certainly. The Supreme Court has so
ruled.

THE CHAIRMAN: It fluctuates with the individual
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PROFESS0OR SUNDERLAND: I move that the Chalrman's
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then we will put in 25 a short section.

o

JUDGE CLARK: Do you want to decide now whether you
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are going to put something in, or are you deeciding now simply
to postpone that until 25, which I think is the appropriate
place to have 1t? Are we also deciding affirmstively that we
are going to change 257

THE CHAIRMAN: We haven't voted on it yet.

JUDGE CLARK: I mean, does this motion carry with it
that action?

MR. LEMANN: If we do what the Chalrman suggests,

" wlll we have any fixed 1limit in 25 or will we Just say "“two

years unless the court sees fit for reasonable ground®#?

THE CHAIRMAN: No. You have limite 1n 25 that can't
be altered except as provided in 25, and 25 saye they can be
altered 1f the party seeking the substitutlon, and so on, with-
out fault of his own, 1s ignorant of the fact that the event
occurred which was cause for aubstlitution. I haven't drafted
1% properly. 1In other words, a man can't linger 8ix months
after an offlcer is dead and revive a sult against his succes-
sor, 1f he knows all the time during that six-month period
that tThe officer is dead.

MR, LEMANN: I am Just wondering whether you would
have to refer to 25 in 6 1f you changed 25. You are really
Providing the posslblility of .extension in 25 itself,.

DEAN MORGAN: That 1s what 6 says,

PROFESSOR SUNDEHLAND:- We have other cases Just like

that, where the other rules referred to have provisions within
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then providing for extension,

THE CHAIRMAN: ‘"except to the extent and under the
conditions stated in them", you see. That applies to all
those. Each one of them has some proevision for extenslon by
the court. |

‘MR, DODGE: You are talking only of 25(a) as to deathl
of a party, and not as to 25(d) about public officers.

THE CHAIRMAN: I am talking about all of 26.

MR, DODGE: Including the public officer busliness?

THE CHAIRMAN: If a public offlcer dles in‘six
months and you are ignorant of the fact and the government
doesn't tell you, I don't see any difference between that and
a state case when it comes to falr treatment.

JUDGE CLARK: I sheuld like, Mr. Chalrman, to vote
againet changing the federal rules of limitation. I presume,
theﬁ, I should vote against this motlon, although of course I
am in sympathf with the idea that 20 1s the place to consider
it. I Jjust want to make clear the way to vote.

I want to say, while I know 1t is very popular now

to do away with all limitations and ideas of res judlecata, and

so on, I think it 1s really unfortunate myself, Limitatlons
generaily are a wise thing. This is an o0ld one that, so far asg
I can see, has been in line with the general views. I think in
the case of the recelver 1in thé national bank case clted, it

was a good thing to have a limitation. That was a very serious|
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distributed) was sound reason for saying 1t couldn't be re-

‘Phat is the'only objection.

case where the Bupreme Court extended liabllity te the stock-
holders of the holding company, and the fact that these estates|

had been in process of distribution (some of them had been

vived against them. Personally, I think it would be a little
too bad to téke away the two-year period.

MR, LEMANN: It might have happened in the same way
if'you hadn't had a holding company, with a receiver with a
lot of defendants, if there hadn't been any holding company
there, 5000 direct shareholders, I donft think that is much
of & distinetion on the point,

JUDGE CLARK: I don't want to make a dlstinction on
that., I was Jjust saying that that shows the remoteness of the
claim, the fact that the executors, and so on, would hardly
expect thle. It is another suggestioh. A statute of limita-
tatlions often‘gets rid of claims that don't have much llfe, andl
certainly start up with a lot of 1life. That is the only

point of showing the attenuated ciroumstances of the right,

DEAN MORGAN: Mr. Chalrman, are we golng to take up
25(a) now and dispose of 1it? '

THE CHAIRMAN: We are hot on the trall. Why revive
all thie thing after we have lald it aside? I think we might
settle this thing one way or another right now.

DEAN MORGAN: We don't need ahy motion on 6 if you
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- extent abolished and those that are not remailn as before?

are going to leave 1t as 1t stands. If we are golng to vote on -
26(a), I Just want to ask whether we havé authority to remove a
statute of limitations.

PROFESSOR MOORE: We did change the statute a bit as
to substitutlion of offlcers. The statute there required that
substitutlon be made within six months aftef the officer's
death or separation from office. The rule permifs substitution
within six months‘aftef the successor takes offioe; So, we
did modify Bection 780 originally.

THE CHAIRMAN: When I made the suggestion, I was not
withdrawing my feellng that I think we should not tamper with
this thing at all without knowing more.

JUDGE DOBIE: Don't we state in the rule that any
statutes whlch are in conflict with this rule are to that

THE CHAIRMAN: Provided they don't affect the sub-
stantive rights of the parties.

JUDGE DOBIE: Yes, and don't extend ‘jurisdletion.

DEAN MORGAN: That ralses the old question of whether
a statute of limitations is substantive or procedural. There
1s a lot of conflict on it. It depends on the way it is
railsed, and so forth. I think you have got to consider both
those thinge if you are going té fool with 25(a). Then, 1s
this brovision for action against the officer really a consent

by the United States to allow that sort of thing?
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THE CHAIRMAN: There is another point.

DEAN MORGAN: If that 1s true,»you couldn't change
the statute on that. I don't think you can Just pass this off
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MR, DODGE: Do you think the limitation of two years

on bringing in an estate 1s substantive law?

- 51 MADISON AVE.
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DEAN MORGAN: If 1t says so, if 1t says the actlon
is8 barred. I don't know whether 1t is substantive or pro—'

cedural. There is certalnly plenty of gquestion on i%.

PROFESSOR SUNDERLAND: This relates to a pending sult)
not to the commencement of a sult. I think the question might
be a different one.

DEAN MORGAN: It is abating the actlon. The action
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vived within two years. That 1s what it says.

MR, HAMMOND: You are using the term "juriedlction,"
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of the court. 8o, you run up against both_Jurisdictien and the
gquestion of substance there. I think that has to be debated.
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THE CHAIRMAN: I think the course to pursue is a
pretty formidable point as far as the officer.
DEAN MORGAN: When you fool with officers of the
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United States, I think you are monkeying with a buzz saw,
JUDGE CLARK: I mlight add on the guestion of the
officers that Professor Borchard, of Yale, has written at
length and very persuasively, I think, that the provision in
Rule 25(d) that *Substitution pursuant to this rule may be
made when 1t 1s shown by supplementel pleading that the sue-
cessor of an officer adopts or continues or threatens to adopt
or contihue the action of his predecessor in enforeing a law
averred to be in violation of the Constitution of the United
States", is foolish. I should think that if we were going to
redraft it, we ought %o take out things of that kind. The

question is whether we should start deingrit.‘ IT you are going

%o change the rule, why do you want anything about that? I

mean, if that is our power, 1f we are a legislative body, if
we are going to do it that way, we ought to do really a nlce
Job.

JUDGE DONWORTH: I think, in spite of Professor
Borchard, that that langusge has & function there. We know
the case of Ex parte Young, where the Supfeme Court held that

while you can't sue a state, you can sue an officer of a state.
Suppose that after declaring that he was going to enforce a
state law whose valldity was in question, Mr. Young went out
of office and was succeeded by Mr. Jones. It should neot be
proper to bring Mr. Jones in unless Jones in some way had

sald, "I am going to pursue that unconstitutional course.? I
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think there is a reason for that language there,

JUDGE CLARK: I suppose 1n one sense that is true,
The only difficulty 1s that from the standpolnt of the other
party, there you are, you haven't got proteetlon, and you are
Just sort of in suspense, so to speak. You may be going to do
1t; you may not. This really forces the issue, so to speak,
and you can get the case decided and ended.

JUDGE DOBIE: There is & good deal in what you say,
Judge, because in that Young case they sald when he acts beyond
the Constitution he is not acting as attorney general at all;
he is reelly a private individusl. I have always doubted that
he was acting as attorney general. Anyhow, that is what the
Supreme Court sald, and they have never gone back on it.

JUDGE CLARK: That 1s true, but how do you get pro-
tectlon in that case in view of the litigant who has.been
threatened? A new man comes in, and there you are,

THE CHAIRMAN: You have to start a new sult, get a
new injunction order, and everything else severy time an officen
resigns, and they were resigning periodically in those days to
get rid of those sults. They were resigning so fast you could
not keep up with them.

JUDGE CLARK: Of course, they do resign today, too.

MR, LEMANN: I see that in the note to Rule 5 we
said: “When a federal or state étatute.of limitations 1is

pleaded as a defense, a questlion may arise under this rule®,
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and so on. "The answer to this question may depend on whether
it 1s competent for the Supreme Court, exerclsing the power to
make rules of procedure without affecting substantive rights,
to vary the operation of statutes of limitations.? I-rememn
ber that we talked about our power. I always thought a
statute of limitations was procedural, but I remember we have
had some debate about that, and you see that this note rather
saves'that point. It says we are not too sure what the
Supreme Court may hold about it.

THE CHAIRMAN: The Supreme Court has held that the
burden of proof isn't procedural, that it is a matter of sub-
stantive right of the litlgant. We can't change 1t by these
rules.

DEAN MORGAN: That is right.

JUDGE DOBIE: 1Isn't it pretty generally held that
these statutes concerning adverse possession of land are
practically entitled that they are substantive rights? Isn't
that true? | ‘

| THE CHAIRMAN: That 1s another thing.

SENATOR PEPPER: We are discussing two questlons at
once. |

PROFESSOR SUNDERLAND: We have changed the time to
bring appeal, whieh is a ftime limlt during the pendency of the
sult, and we didn't conslder that we were getting into sub-

stantive law there,
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SENATOR PEPPER: I thlnk we have discussed it long
enough. In order to bring the thing to a head, I am going to
make a motlon which takes no account of this public officer
business in subsection (d), which deals only with (a) of Rule
26, I do 1t Jjust to get the thing disposed of one way or the
other. I move that subsection (a) of 25 be so modified that
the second clause of subsection (a) shall read as follows:

1The court within two years after the death, or upon
cause shown within a reasonable time after the expiration of
that perlod, may order substitution of the proper parties.t

JUDGE DONWORTH: I second the motion.

SENATOR PEPPER: That 1s Jjust to deal with the ques-
tion that wae dlscussed in that recelvership case, which 1ls
evidently in the minds of the Chicago Bar people.

THE CHAIRMAN: You sald clause what? Clause two?

SENATOR PEPPER: The thing now reads; "If a party
dies ..."

THE CHAIRMAN: Clause one. I thought you sald
clause two. Didn't you? |

SENATOR PEPPER: I beg your pardon, I am now read-
ing the whole thing, so that my reference to clause two will
be clearer. What I meant by clause two was the matter after
the comma, beginning with the words, "the court", but I will
read the whole thing. | |

"If a party dies and the claim is not thereby
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extingulished, the court within two years after the death, or
upon cause shown within a reasonable time after the expiration
df that peried, may order substitution of the proper parties."

That may not be the best draftsmanship, but i think
1% conveys the idea sufficiently to vote it up or vete it down.

- JUDGE DOBIE: In other words, you remove the
absolute prohibition at the end of two years and leave it in
the discfetion of the court.

SENATOR PEPPER: That 1s right. I make two years the
bar unless cause 1s shown,

JUDGE DONWORTH: You put in two thoughts in that
connection: <first, that there must be a showing of cause; and,
second, that 1t must be done within a reasonable time.

SENATOR PEPPER: That 1s right, the old Equity Rule
45 as to the time; showlng that the normal case 1ls one for the
application of the two-year period.

THE CHAIRMAN: Are you ready to vote on that?

[The gquestion was called for.]

THE CHAIRMAN: All those in favor of revising our
proposed Rule 25(a)(l) accordingly say "aye'"; opposed.

JUDGE CLARK: No.

THE CHAIRMAN: The fgyes® have 1i%t.

We don't need any chénge in Incompetency, do we?

JUDGE CLARK: I shouldn't think that was limited as

to time, Mr, Moore was ralsing the questlion whether the two-
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Year limit didn't apply there, but I should think not. That
was something that we brought in. That was not in the statute,

THE CHAIRMAN: I am afraid it does. I think Mr,
Moore is right. .

"(b) Incompetency. If a party becomes incoumpetent,
the court upon motion served as provided in subdivision (a)
of this rule may allow the actlon te be continued By or against
his representative. "

JUDGE CLARK: A similar sentence is in the next one.

THE CHAIRMAN: I% doesn't state any time limit,
though, does 1t?

DEAN MORGAN: Served on the party as provided in
Rule 5.

MR, HAMMOND: The motlion is served, It means served
within the time. 7

THE CHAIRMAN: What about (b), Incompetency? = It 1s
more difficult to find whether a man has become incompetent
than it 1s to declde that he le dead.

MR. LEMANN: It would be consisfent to make it read,
"within the period provided therein", after the reference to
subdivision (a).

THE CHAIRMAN: If there is anything in the point
that (b) relates back to (a), we have already taken care of i%.

MR. LEMANN: No, because you have put 1t back to (a)

only on a particular point, as to motion served as provided.
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There may be some doubt as to whether the present language
reads the limlitation as to time into (b).

THE CHAIRMAN: I said, if it does now, we have taken
care of 1t,

MR, LEMANN: If 1%t does now, but it doesn't; do you
think? At least 1t 1= open to argument. Wouldn't it be bet-
ter to make it explieit?

MR, DODGE: There are no time limits at all in (b)
or (c). ‘

MR, LEMANN: Mr. Mitchell says it may be argued that
(b) adopte the time 1imit of (a), but I think that would be
doubtful.

THE CHAIRMAN: There hasn't'been any questlon ralsed
on the rule, I suppose. There is no occasion for dealing with
(c), Transfer of Interest, because there you go on with the
stockholders substitfuted or those originally named. You do
elther, so you don't lose anything.

SENATOR PEPPER: I think we had better let the public|
officer business'alone, for the reasons sﬁggested by Judgse
Donworth. R

PROFESSOR SUNDERLAND: I think there is less reason
to apply this flexible rule in the case of officers because
there won't be a lot of officers, and an officer 1ls & con-
splcuous person. You are pretty sure to know whether he 1is

alive or desad.
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THE CHAIRMAN: I have sat in the Supreme Court and
seen very distingulshed members of the bar thrown rightrout in
the snow because some officer they were sulng had died’and
there had not been a substitution for at least six months.
What do they call 1t? What kind of process 1s it you go
through with? ‘

| JUDGE DOBIE: Scire facias. That 1is abolished now.

THE CHAIRMAN: I think that the question of the con-
sent of the communlty to be sued, as Eddle Morgan says, enters
into this. We have agreed to change 25 for relaxation in the
case of indlividuals.

DEAN MORGAN: Are you going to put a time limit in
{(b) and {c¢) also?

PROFESSOR SUNDERLAND: I move that the time limit be
inserted in (b) and (e¢).

DEAN MORGAN: I think i1t i1s without time limit now.

SENATOR PEPPER: 1If there 1is now a time limit on
(b), 1% is because of the proviesions of (a), and 1f we change
(a) I should think wé would leave the sitﬁation as 1% was be-
fore, namely, that the 1imit fixed by (a) 1s applicable to (b).
I should think the same thing would apply.

DEAN MORGAN: But is it applicable?

MR, LEMANN: Is that a correct assumption? Would 1t
be correct to assumé that {b) does necessarily require the

limit of (a)? I think that 1s arguable, don't you think so, on
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the wording of (b)?

DEAN MORGAN: I supposed 1t was without time limit,

MR. LEMANN: I did, too. I should think, if there
wase any argument, it was in favor of the idea that thefe was
no time limit,

'PROFESSOR SUNDERLAND: It ought to have the same
time 1limit as {a), and it ought to be worded to make that clean|.

| MR. LEMANN: Instead of assuming that it is clear
that (b) does carry over the ftime limit of (a). I wouldn't
think thét was clear.

SENATOR PEPPER: It could easily be taken care of by
making (b) read as felloﬁsz HIf a party becomes incompetent,
the court, within the 1imit of time specified in subdivision
(a) and upon motlon served as thereln provided, may allow",
and so forth,

THE CHAIRMAN: Suppose & man who 1s a defendant be-
comes incompetent, as crazy as a bedbug, but he is still
weaving around, but the plaintiff doesn't know it. That
doesn't say that theljudgment is 1ncompetént. After he has
been crazy for two years, his lawyer steps up and says, "This
fellow has been nutty for two years, and the time limit has
gone by. I move to dismiss the sult.? It is a very differ-
ent thing where there 1s a event that happens, like a death
or an adjudlication of incompetency or something that is a

visible act, perceptible to anybody who is around where 1t
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happens. Rather than say that you have a time 1linmit on a

fellow who becomes incompetent, I think you had better leave
it as 1t is,

MR, LEMANN: Do the words "his representative" at
the end of that paragreph imply that there has beenfsome Judl-
clal proceéding?

SENATOR PEPPER: I was proceeding on the theory that
incompetent means one who has been declared incompetent as
evidenced by the fact that a guardlan or other representative
has been appointed.

DEAN MORGAN: He may have been appointed after the
two years.

THE CHAIRMAN: Yes, but it doesn't say adjudlcated
incompetent.

SENATOR PEPPER: I will modify my suggestion so it
will read this way: "If a party has been adjudged incompetent,
the court; within the time specified in subdivision (a) of
this rule and upon motion served as provided therein, may
allow the action to be continued',

PROFESSOR CHERRY: The time limit beglnning with
what, Mr. Chairman, the actual incompetence or the adjudication?

JUDGE DOBIE: The adjudication.

SENATOR PEPPER: The adjudication. The adjudlicatlon |
is the equivalent of the death that ls referred to in the

other subdivision,.
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PROFESSOR CHERRY: Mr. Chalrman, isn't the situation
that we had a two-year statute which we had to do something
about when we were framing this rule originally, and we went
ag far as that goes and used it, feeling that thaft was the
gettled practice? As to thls, we don't have any, do wey As
far as I recall i1t, there has been no suggestion of any diffi-
culty about (b) or about (¢). Aren't we stepping into some-
thing hefe that we ourselves have not consldered before and
on which there has been no suggestlion of difficulty from the
Judges and lawyers? I would be inclined to guess that the
time limits for (a) would not apply to (b). Why should they?

THE CHAIRMAN: That 1s the question in my mind. Why
should they? What is the origin of subdivision (b)? Where
did we get it?

JUDGE CLARK: They came from state statutes., They
were not in the federal statutes at all,

THE CHAIRMAN: What do the state statutes say?

JUDGE CLARK: I think New York ls one.

THE CHAIRMAN: How are they worded?

JUDGE CLARK: These are & comblnation and adaptation
of the New York Civil Practice Act, California, and also
Nevada. Do you have the statﬁtes?

PROFESSOR MOORE: No.

THE CHAIRMAN: Why not let 1t rest as it is? It is
not vital about the time limit there anyway, and There would




THE MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING 81 MADISON AVE.

540 NO. MICHIGAN AVE.

NATIONAL PRESS BLDG.

CLEVELAND

New York

CHICAGO

"WASHINGTON

54

be difficulties. If you say he must be adjudged incompetent,
then even 1f you know he ls crazy as a bedbug, you continue

the éuit against him until some of his friends or relatives
step in and have him adjudged, and then they force you»to bring
in his'representative. If a man ig incompetent and obviously
so even though he hasn't been adjudged, ought not the plaintiff
or the other party to be able to implead hls representative and]
to have the power to do it right away instead of having a
crazy man in the courtroom?

JUDGE CLARK: I had occasion to deal with a case of
transfer of interest, subdlivision (e), and I know there is no
time limit in that, but that 1s optional.

THE CHAIRMAN: You don't lose anything by not sub-
atituting, so there should not be any time limit.

JUDGE DONWORTH: I favor the suggestion of the Chair-
man to let this alone 1ﬂ view of the difficulties that would
arise from any change.

MR, HAMMOND: What is the time 1imit now? Is it
goﬁerned by (a) or by (b)?

JUDGE DONWORTH: At any time if the man becones
incompetent, no matterrhow long. The court can take care of
the situation as it arises.

| SENATOR PEP?ER: You see, there l1ls no such penalty
for inaction for two years under subdivision (b) as there is

under (a). The vice of (a), as I saw it, was that a case
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- years and the matter of service 1ln two distlinct and separate

might arise in which 11lability would be extinguished on account
of inactlion within two years. There is nothing of that sort
in {b). Either (b) is subject to the time 1limit of (a), or it
isn't, 1If it is, we don't have to change it. If it 1isn't,

it len't within the mlschief of that.

THE CHAIRMAN: My own feeling is that there really
is a very thin case to claim that there 1s any time limlt now.
It says, "If a party becomes incompetent, the court upon motlon
séfved as provided in subdlvlision (a) of this rule may allow".

Now you go back to (a), and you find the time 1limit of two

gentences, It says, "the court within two years ... may ordef
substitution®, and then there is another provision in which 1t
goes on to say, "The motion for substitution may be made by
the successors of representatives of the deceased party or by
any party and, together with the notice of hearing, shall be
served on the parties as provided in Rule 5%, Rule 5 doesn't
say4anything about the time limit. So,lI really feel that (b),
does not incorporate the time limit now in (a); There is no
reason that it should.

PROFESSOR SUNDERLAND: There is no provision for
dismissal in either of those, which would indicate there was
no time 1limit.

JUDGE DONWORTH: Yes. You think that is right, don't

you?
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have made no change in Rule 25 in other respects, and we have

left the reference to Rule 25 in Rule 6(b). Ie there anything

Af I may. In line 14 of 6(b) it says, "but it may not extend

PBOFESSOR SUNDERLAND: I would think so, yes.

THE CHAIRMAN: Yes. The action isn't subject to dis-
migsal slmply because the defendant becomes insane, and you
haven't done anything sbout it. - |

DEAN MORGAN: That 1s right.

MR. DODGE: I think (b) and (c¢) should stand as they
are, _ |

THE CHAIRMAN: Then, if there is no objection, we

have adopted the amendment of Senator Pepper on 25(a)(l) and

else on Rule 6(Db)?
MR, HAMMOND: 1 have a questlon I would llike to ask,

the time for taking any action under®, and then i1t sets out
the rules. My questlion l1s whether the court may permit the
act to be done after the time. I think the purpose of changing
"enlarge the perlod" to "extend the time" was both to prohibit
an extension before the period expired and to prohibit the
court from permitting the act to be done after the period
explred, you see, but I question whether the mere change of
the word '“enlarge' to *extend® does that.

I think it would be better to prohibit both expressly
I would leave "enlarge® the way it 1s, and then I would put thip
in after the "(g)" in line 18: ‘or permit the acts prescribed
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undeyr those rules to be done after the explration of the period
specified therein',

JUDGE DONWORTH: What subdivision of Rule 6 are you
considering? |

THE CHAIRMAN: Rule 6(b), line 14. Your view is
that when it says "may not extend the timeﬁ, that does not
apply to an extenslon before the expiration, but only after-
wards, or vice versa?

MR, DODGE: Vice versa..

MR, HAMMOND: It applies only to an extension bhefore
expiration of the time.

THE CHAIRMAN: It is not an extenaion of time to do
it after the original time has explred?

MR, HAMMOND: Yes, sir, that is 1t. I think we
cught to follow the first part of the rule, in other words, in

connection with this. You see, {1) up there in line 5 is

- ordering the perliod enlarged before the expiration, and then we

put in (2), *"upon motlon made after the expiration of the
épecified perlod permit the act to be doné“; I rather thought
that we ought to make it perfectly clear that we‘ought to do
the same thing when we got down to those exceptlons,

THE CHAIRMAN: The question is whether the word
fextended! applies to an order made after the original time
fixed by the rules has expired. Why doesn't it? Isn't that
extending the time?




58

STANDARD BUILDING
CLEVELAND

51 MADISON AVE.
NEWYGRK

\a({:TENOGRAPHY -CONVENTIONS « GENERAL REPORTING

THE MASTER REPORTING COMPANY, InC.
"«‘,N

LA

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

P

JUDGE DONWORTH: I think it is.

7 THE CHAIRMAN: I think the point, however, ia made
that the term "extend the time" applies literally only to an
order made for-that extenslion before the origlnal time expires,
but 1t seems to me that elther one 1s #n extension,

JUDGE DONWORTH: Of course, the word "enlarge" is
often used, but I don't see any difference between "extend! and
"enlarge, "

THE CHAIRMAN: The point that strikes me is that I
didn't suppose there was, either, but now we strike out ‘“en-
large" and substitute Yextend." Does that have some signifi-
cance?

MR, LEMANN: 'One trouble with "enlarge! might be
that we ourselves have indicated in lines 7 and followlng that
we thought “enlarge" was restricted to applicatinn made before
the expiration of the perlod, and then we went on in (2) and
made a special provision for what happens when you come in
after the original period has expired.

THE CHAIRMAN: 1In line 7 we treat "enlarged" as
applying to an applicatlion made either before or after expira-
tion of the period.

MR. LEMANN: Do we?

THE CHAIRMAN: O©Oh, yes. We can't enlarge it unless
the application 1s made before expiration, which means that an

enlargement would apply to an application made afterwards,
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don't you see?

MR, LEMANN: Yes.

PROFESSOR SUNDERLAND: Then, we ought to leave in
that word "enlarge® in line 14,'6ughtn't we, and say "énlarge
or extend"?

‘MR, HAMMOND: And then stick in this other thing:
for permit the acts?rescribeﬁunder those rules to be done
after the expiration of the period specified therein®.

THE CHAIRMAN: If you sald, '"but 1t may not enlarge
the period or extehd the time for taking any actlion under
Rules 25," and so on, "except to the extent and under thé
conditions stated in them', then you would have it. What do
you think about 1t%2

\MR. HAMMOND: You still have "enlarge or extend".

JUDGE COLARK: We changed the wording a little to
"extend the time" in an endeavor to cover both {1) and (2).

I suppose there might be some question, but it is hard to
prophesy on this thls sort of thing. It seems to me the intent
is so clear that I can't bellieve we are géing to revamp 25,

50, 52, and so on, when we said they haven't done 1it.

' THE CHAIRMAN: If you agree with E4 in the proposi-
tion that you are going to leave "enlarged" in line 7, you
should not strike it out in line 14 and use the word "extend"®
because you are drawling a sharp distinetlon between the two.

Why did you change "period" to *time', anyway? What difference
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does that make?

- JUDGE CLARK: It 1s hard to think back now, but it
would be my idea that we did it in order to cover both (1) and
(2). That 1s why we avoided ‘'enlarge the periocd" and tried to‘
get a more general expression.

‘THE CHAIRMAN: The trouble is that you kept it in 7
in language that plainly implies that the enlargement refers to
time before or after the original time has expired. You say
You can't enlarge it Af the request is made after the time,
don't you see? _

JUDGE CLARK: Mr. Mqore, why 414 you do this, anywayt

DEAN MORGAN: Couldn't you avold all that, Mr. Chalr-

man, if you Jjust sald that the court may not enlarge the

period specified in Rules 25, and so on, except to the extent . ,.s

MR, LEMANN: Of course, this is Just a prohlbition,
anyhow, isn't 1t? It says you can't do it unless the rules
that are referred %to permit it, and if those rules are plain
that you can permit it before-or after the period has explred,
ilgn't that all that is important? Could yoa reasonably say
that under this "but" clause we are talking about here you
could permlt the act to be done after the perlod expired,
although you couldn't extend the time? I shouldn't think so.
In other words, this 1s a negative clause that we are talking
about in 14 on.

What would be the argument, Mr, Hammond, that someone
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would make under your point? How would 1t come up?

MR. HAMMOND: After the period had expired, someone
might come along and say, "The rule says you may not extend
the time. 'Extend the time' means the same as ‘enlargé,' It
has to be done before the period has expired.!

MR, LEMANN: Do you think they mean the same?

MR. HAMMOND: Yes, I do.

MR, LEMANN: Then, your abgument would be that you
couldn't have extended the time if I had asked you to give me
more time before the original period had expired, but you could
give me more time now that the originsl period has expired.
That would be a rather difficult argument, I should think,

MR. HAMMOND: You can permit the act to be done fol-
lowlng the previous language of the rule, where you make a
distinction under (2).

JUDGE DONWORTH: Won't the Court say that if the
Committee has changed the language, it must have intended some
change in the intent:? It seems to me we should not change aﬁy
1anguage unless there 1s something vital fo be reached by the
change.

MR, HAMMOND: My point is that I think we ought to
explain what the change is, more than Jjust by substituting the
wofd fextend®, It is explained in the notes, but we ought not
to have to rely on the notes. 1In the notes on page 6 we say:

"The phrase ‘extend the time' is substituted for
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‘enlarge the perlod' because the former ls a more sultable
expression and relates more clearly to both clauses (1) and

(2). 1}

THE CHAIRMAN: Why not make the same change in line 7|

strike out "enlarged" and say--

MR, HAMMOND [Interposing]: What I would do 1s leave
fenlarged” up there, leave “enlargé" in 14, strike out "extend
the time", and then add the clause that I suggested before:
ior permit the acts prescribed under those rules to be done
after the explration of the period specified therein'.

SENATOR PEPPER: Just to bring the thing up, I move

the suggestlion of Mr, Hammond. Let's vote it up or down.

THE CHAIRMAN: You sald one or the other,

SENATOR PEPPER: He proposes to keep the rule exact-
ly as 1t 1s, leaving "enlarge the period" in line 14 in
consonance with the use of the word "enlarged® in line 7, and
then to make the insertion in line 18, which would have the
effect of dealing with the case in which a questlion is ralsed
as to whether the act can be permitted 1f.appiication to do
it 1as made after the enlarged or extended tiﬁe has expired.

THE CHAIRMAN: I would like to have him read his
exact provision, so that we can have the exact wording of 1it.

| MR. HAMMOND: All right,

THE CHAIRMAN: GCommencing in line 14, "but 1t may

not ,.."
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MR. BAMMOND: ‘'but it may not enlarge the period

for taking any action under Rules 25, 50(b), 52(b), 59(b), (&),

and (e), 60(b), and 7?3(a) and (g), or permit the acts pre-
goribed under those rules to be done after the expiration of
the period specifled therein, except to the extent and under
the condltions stated in them." |

MR. DODGE: How does that change the existing rule?
It says in substance that 1t may not exercise either of these
powers with respect to these variocus rules, except to the
extent and under the conditions stated in them.

SENATOR PEPPER: As 1 understand it, the contentlion
is that the exlsting rules, by using the term Yenlarge' or
substituting for it the suggested word Yextend", deal only with
the case in which an enlargement or extension is asked for be-
fore the explration of the original limit and that they are
sllent as to the sitﬁation in which an enlarged or extended
period hés expired. Then the question comes up whether on
motion the court may permit the act to be done, and Mr.
Hammond's suggestion is that we ought to hégative the power of
the court to do that by the proviso thet he has inserted.

THE CHAIRMAN: You see, Robert, the whole thing comesj
about by the construction 1n,11nés'5 to 12, It is divided into
two paragrephs, numbered (1) and (2), The first is that “the
court for casuse shown may, at any time in 1ts discretion (1)

with or without motion or notice, order the period enlarged
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if request theiefor is made before the expiration of the
period originally prescribed". The second is, "upon motion
made after the expiration of the specified period permit the
act to be done', It treats enlargement as a thing graﬁted be-

fore the time explires, and second, in a separate subdivision,

it eays a different thing; 1t says it may permit the act to be

done on an application made after the time expires. It draws

a distinctlion right there and places a meaning on enlargement

which limits it to an extension or enlargement, or whatever you

want %o call it, that ls made before the original time expired.

If you are going to let that stand; Hommond wants to
preserve 1t later on by saying "enlarge', which covers sub-
division (1) above, and also saying "may permit the act to be
done or may not permit the aot to be dohe“, which covers the
second case,

I think the trouble all arises because those two
paragraphs in the early part of the rule are bullt that way,
Isn't that your idea, or have I got 1t all wrong?

MR. DODGE: The idea 1s that 1t.may not exercise
elther of these powers with respect to these excluded rules.

MR, HAMMOND: That is different language to accom-
plish the>same thing, I think, The only point about it 1is
that I think that after the period has eipired under one of
these excepted rules, somebody might come in and say, because

of the previous wordlng of that, that even though the perlod




ey

THE MASTER REPORTING COMPANY, INC.

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE,

540 No. MICHIGAN AVE.

NATIONAL PRESS BLDG.

CLEVELAND

NEW YORK

CRICAGD

WASHINGTON

65

has explred, it may permit’the act to be done after that period

THE CHAIRMAN: I don't understand that. I ocan under-
stand the enlargement permltting the act to be done afterwards,
ag 1f that wasn't an enlargement, but was an extension or éome
other phrase, but I don't get the idea there.

MR, HAMMOND: Maybe I haven't made it clear. You
start out in the first part of the rule about general exten- -
sions of time., One séys you can enlarge 1t 1f you do it before
Then you have a separate clause, and that says, "upon motion |
made after the expiratlion of the specified period permit the
act to be done where the fallure to act was the result of
excusgable neglect". Then you make certaln exceptions. The
dquestlon ls whether under those exceptions you have made it
clear by merely changing the words "enlarge the period! to
"exteﬁd the time" that you could not flle a motion after the
period had expired to do the act. I think somebody might well
come 1in and say that. You certalnly don't want to permit any-
body under those rules to come in after the timé for excusable
neglect or any other reason to extend those times.

DEAN MORGAN: That is just what you want to do in
25(a).

MR, HAMMOND: That is a specizal provision stuck in
25(a), Mr, Morgan, and I think they certainly don't want it as
to the others, do you?

THE CHAIRMAN: Why don't you do this and at lsast
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cover my péint? It says: 'may, at any time in 1ts discretion
(1) with or without motion or notice, order the period en-
larged if request therefor i1s made before the expiration of the
perlod originally prescrlbed or as extended by a previous
order or {(2) upon motion order the period enlarged where the
fallure to act was the result of excusable neglect”. You have
used the word "enlarged® both times, and then when you come
down to line 14 you don't stick %o enlarged" because it means
both. You say "but it may not enlarge the period for taking

any action under Rules", and so on, "except to the extent and

‘under the conditions stated in them. "

The idea that I see in the thing now is that the
Reporter has put "enlargedﬂ in line" 7 as meaning only an en-
largement before expiration of the original time, and in (2) he
has treated the motion made after the explration as not asking
for an enlargement but for something else, permitting the act
to be done. | |

I thought that Hammond's point was that down below,
unless we covered both those cases, we wefe missing it. Why
say "upon motion made after the explration of the specified
Period permit the act to be done"? Why not say, “upon motion
made after the explration of the specified period order the
period enlarged!? (Call it enlargément, whether 1t is after-
wards or before,

JUDGE GEARK: Apparently in ou% original rules we




THE MASTER REPORTING COMPANY, Inc,
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

STANDARD BUILDING

540 NO. MICHIGAN AVE.

NATIONAL PRESS BLDG.

51 MADISON AVE.

CLEVELAND

NEW YORK

CHICAGD

WASHINGTON

67

raised, We have to try to think whether we have covered the

didn't 1ntérpret "ehlarge the period" that way. Then it read
for {(2) updn motion permit the act to be done after the
explration of the specif}ed perlod", and so forth. When we
originally came to this we didn't think the period could -be
enlarged after 1t was closed.

THE CHAIRMAN: I have exhausted all my thinking on
it.  What is your pleasure? There is a motion before the
house, which has beeh def;gitely read 1lnto the record, to
change the verbiage. Whatydo you. think about that, Charlie?

JUDGE CLARK: I dén't think it 1s necessary. I
can't believe that this can be subject to any misinterpretation)
It may not do any harm, but each time we come to these rules
we get a little different quirk about tﬁem. You see from the
note on page 6, which Mr. Hammond read, that we changed this
language with the idea of making 1% cover both (1) and (2),
and now we are feally wondering if the change isn't wrong. I

suppoée we can't really prevent all sorts of questions beling

general intent.

THE CHAIRMAN: Why don't we strike out "enlarged! in
line 7 and say "order the period extended if request.is made
before, and upon metioh made afterwards permit the act to be
donef? |

JUDGE CLARK: That might be an advantage, don't you
think? | |
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THE CHAIRMAN: Theh you are not snagged by using the
word "enlarge' down in 14, which limits you %o subdivision (1).

MR, DODGE: "Extend" covers both 6f them.

THE CHAIRMAN: It ought to.

MR. DODGE: It seems to me that no questlon could
pessibly arise there, really. 7

JUDGE DONWORTH: The situation is complicated, 1s 1t
not, by the fact that after the letter {(b) we entitle the
whole subdivision "Enlargement,* 'I haven't found out yet what
1a wrong with the present Rule 6(b) as now in force. ’

JUDGE CLARK: You mean why we made any changes at allq

JUDGE DONWORTH: Yes.

THE CHAIRMAN: You understand why the rules mentioned
in lines 16 to 18 were inserted, don't you, Judge?

JUDGE DONWORTH: I haven't so far, but then that 1s &
small matter. .

THE CHAIRMAN: No, it 1s the whole basis of it. The
point 1s that this general power of enlargement in Rule 6(b)
has been construed by some courts to be aﬁplicable to Rules
25, 50(b), 52(b), 59(b), and so on, so as to enlarge the time
specified in those rules even though they were fixed limits.

JUDGE DONWORTH: Which we do not fTavor,

THE CHAIRMAN: ©No. So, we mentioned them here to
show that this broad power does not include tampering with

those rules. However, that is another matter., That 1s no%
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what we are dlscussing here.

What 1s your pleasureé. Was. there a second to Mr.
Hamnond's motion?

JUDGE DOBIE: What 1s Mr. Hammond's motion again?

JUDGE DONWORTH: Shouldn't Mr, Hammond make a draft
of this subdlivision as he proposes to make 1it?

THE CHAIRMAN: I remember what he saild, In line 14,
"but it may not enlarge the period for taking any action under
Rules 25, 50(b)," and so forth, "or permit the acts"

MR. HAMMOND: ‘flprescribed under those rules to be
done after the expiration of the period specified therein?®

THE CHAIRMAN: ‘"except to the extent and under the
conditions stated in them."

MR, HAMMOND: That 1s right.

THE CHAIRMAN: Can you state 1t again?

MR, HAMMOND: You Just worded 1it.

THE GHAIRMAN: No, I didan't. You interrupted, and
you stated one thing, I 4dldn't seem %o have it exactly; |

MR. HAMMOND: Change lines 14 aﬁd following %o read:
"but 1t may not enlarge the period for taking any actlion under
Rules 25, 50(b), 62(b), 59(b), (d) and (e), 80(b), and 73(a)
and (g), or permit the acts prescribed under those ruleg to be
done after the explration of the period specified thereln;
except to the extent and under the conditions stated in them,"

THE CHAIRMAN: Is there any second to that?
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SENATOR PEPPER: I don't know whether Mr, Hammond
wanted to make the motion. |

MR. HAMMOND: I don't think I am in a posltion to
make 1it, |

SENATPR PEPPER: That 1s the reason I made 1%, to
bring it up for you, but if there is no second, that ends 1it.

JUDGE DONWORTH: Are we sure that we want to strike
out.the final clause, "or the period for taking an appeal as
provided by law"? Are we sure that should go out?

THE CHAIRMAN: Yes. We have a clause in the appeal

‘rule that allows extenslon ln case of certain emergencies. If

we have no second, the rule stands as the Reporter has 1it.

MR. LEMANN: I suppose the Reporter will have in
mind the necesslty of changing his note, or will that go out?
The note on page & won't be in the final draft, anyhow. I
suppose you would ha;e notes, but if you are now golng to
change Rule 25, you will have to change or modify, I think, the
language of our reference to 1t on page 3. I thought the word
#Thus" at the beginning of that second pafagraph was not an
improvement, It was not in the first draft. I think you
would also improve the style of the next paragraph by leaving
out the reference to 52(b).

THE CHAIRMAN: What are you referring to? VThe note?

MR. LEMANN: I am talking only about the note.

THE CHAIRMAN: What page is that on?
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MR. LEMANN: I should think, Mpr. Chalrman, that
these matters could be considered by the Reporter, wlthout
stopping for debate. v

THE CHAIRMAN: They are all notes that will have to

be carefully gone over and revised in the light of the final

report to the Court, giving the Court Just what information

they want,
MR, LEMANN: 'Yes, that is right. I was simply noting

a suggestlon for the Reporter's consideration when he comes to.
1t. | |

JUDGE CLARK: What our course of procedure ls golng
to be might have some bearing. Are we going %o publish a re-
port and distribute 1t now? That is, will the bench and bar
see anything more, or do we go to the Supreme Court directly
now?

THE CHAIRMAN: I have assumed that we would go to the
Court on everything we are ready to report on, possibly not!on
71A. |

JUDGE DOBIE: We can't keep subﬁitting them to the
bar again and again and again., I thought we had had enough
submisgsions. |

THE CHAIRMAN: We have on everything except 71A.
We made one submission and made no seocond one. We held that
up for further coﬂsideration. In fact, 1f we are gbing to‘

adopt the Condemnation Rule, 1t ought to go to the bar,
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undoubtedly, but there 1s nothing else that I know anything
about that should go.

JUDGE CLARK: I rather thought that was what we
planned. I think we may want to keep that in mind wheh we
are considering how extensively we want to make changes. I
presume, though, if you were going to the Court, we would pub-
lish a report which would be avallable for distribution. That
is what we did before. I don't know how-wldely it was dis-
tributed, but there was a printed report.

THE CHAIRMAN: This will be our report, the notes
revised and the recommendation that the following changes
should be made. It goes right in as we have 1t in this pre-
Iiminary draft, '

JUDGE DONWORTH: Will there be a Committee on Style
for thls final report?

THE CHAIRMAN: I think there ought to be. We had
one before. Is that gentleman still alive out in Chicago?

JUDGE CLARK: Oh, yes, unless he died very recently.
He certalnly was alive when we were considering these drafts
of smendments. He wrote at great length aﬁd very interesting-
1y, as usual., How long ago was 1t? Not over a year, was 1t?

MR. HAMMOND: But he never has sent anything in on
the second one, has he? His name is Velde,

JUDGE CLARK: Mr. Velde. _

THE CHAIRMAN: We are through with Rule 6(Db), then,
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are we?t

JUDGE CLARK: I should think so. I have two comments
more on other provieions of Rule 6. On Rule 6(c) there is a
Chic ago man who has written quite a good deal, and he reises
the question whether 1t 1s not substantive law. I should
think our story le& that it is not, but I mention it. That is

Mr. Elmer M. Leesman. -

' THE CHAIRMAN: There is one lawyer, now in Germany,
an Irishman vwhose father was hung many years ago as an Irish
rebel, who had a case in the Supreme Court and presented a

petition for certlorarl in which he took the position that the

Court was wrong in holding that, under the existing law, it
could not consider a case anew after explration of the term
when this was still pending. He said in that'ﬁrief that if

it is a Jurisdictional matter on which the (ourt has no power
to grant & re~heéring on an application made after the end of
the term, fhen the federsl rules are wrong because they have
treated the explration of the term as a matter of procedure
and say it is not Jurisdioction or substanfive rights because
they have dealt with 1%t. 8o, it had the Court on the horns of

a dllemma. He had a very persuasive Xind of brief that this

" 0ld rule that a court can't deal with a case after the expira-

tion of a term 1s not a matter of fundamental Jurisdictlon at
all, that it is a matter of rule built up by the courts them-

selves to govern their procedure to bring litigation to an end.
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| He based hls argument on the proposifion that if it
wae Jurlsdiction, if the Supreme Court was right in saying 1t
had no power to consider a case after the expiration of the
ferm, then the rules were vold because They had been déaling
with the expiration of term not as a matter of jurlasdiction but
as,armatter of mere procedure. He was urging the Supreme
Court to grant him leave to file a petition for re-hearing
after the expiration of the term. That was hle argumént,

I think he stirred up a little something, and the
Court were worried about it because they couldn't figure out
that it was anything else but Jurlsdiction. They had s=aild
time and time agaln that they had no power to act after the
term ended, and yet they were confronted with their action in
the federal rules dealing with expiration of term as a thing
you could brush aside by a prodédural order.

JUDGE DONWORTH: You are familiar with the faet that
the SBupreme Court a few months ago decided that, there being
no terms of court in bankruptey, the court can always change
a Judgment in bankruptey matterst Are ybd familiar with that?

THE CHAIRMAN: Becguse there are no terms?

- JUDGE DONWORTH: Ies._ They hold that the statute
about terms of court does not apply to bankruptey, and they
imply that 1t does not apply in equity, and; therefore, that
regardless of the expiration of the term rule, the court may.

change i1ts Jjudgments in bankruptey within a reasonable time.
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JUDGE CLARK: Yes. Of course, that is an old, well
settled rule in bankruptey. There are a lot of cases. The

Wayne Glass case 1s a leading case. It 1s true that the

Supreme Court indicated something to the contrary. You remem-

ber Hill v. Hawes, that famous case down here in the Distrlct

of Columbia. They sald something could be done in that case,
that being a civlil case, because the term had not expired.

I think they Jjust forgot. That was our theory before. That
ls one reason that we trled to stréngthen thls, because they

referred to 1% as s$till in existence in Hill v. Hawes.

THE CHAIRMAN: Have we any other suggestlions on
Rule 6 that you want to bring up? .

JUDGE CLARK: I am not sure. On 6(d) there was g
suggestion that I think doesn't amount to anything.

THE CHAIRMAN: Don't bring 1t up, then. We have to
depend on you. If you are going to bring every single one of
these lawyers' letters up here, whether they add any substance
or not, i1t is goling to take up a long timé to get through.
They have all been dlstributed, and I assume that all of us
have looked them ovér and perhaps have made notes as to those
we want to bring up and consider important.

JUDGE CLARK: I shall be glad not te. This one on
(d) is all covered here. It is from a Chicago lawyer, and we

A

answered him, we thought.
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THE CHAIRMAN: If you don't think 1t deserves the
attention of the Committee, that is a matter that is up to you.
I am not saying whether it does or net. Don't bring them all
up just becsuse some lawyer has written in, if you think he
doesn't know what he is talking about or hasn't any basis for
what he says.

JUDGE CLARK: Then, I will pass to 7, but I think
that the Committee should probably all follow these summaries.
We want to bring up everything that is in the summaries, On
7 there is the same sort of suggestlon, but perhaps we should
pay some attention to 1t. This 1s from the Chicago Bar
Assoclatlion, on the change we made of a reply to a counter-
claim. They say, in the first place, that they don't think
the change 1s very necessary or that there 1s enough doubt to
Jugtify it, but that if we are mak;ng the change, 1t raises
two guestions. The first is on the proposition of making 1t
limited as we do in lines 2 and 3.

You see, we take out there shall be a reply *1if the
answer contains', and we make it “there,shall be a reply to a
counterclaim”, The way that came up was that the question
was raised if that didn't mean that we were saying that when-
ever the answer contalned a counterclalm there must be a reply
to everything, including the matter of defense in the reply
as well as the counterelaim. So, we limited it. They say the

same proposition applles to the answer to the eross-claim in
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‘lines 4 and 5.

“containsg a croes-claim’. Possibly that should be an answer

‘in this case from Illinois. That is all.

They also raise the question whether we are not
abandoning oué 1dea that the counterclaim must be plesded in
the answer, Referring to the latter, I don't believe that 1s
8o at all. I don't think the mere fact that we take out the
reference to the answer here changes the general statement of
the pleading of counterclalms., It takes it out of the answer.

As to the other, perhaps technically they are right

&8 to lines 4 and 5, "an answer to a cross-claim, if the answer

only to a eross-clain,
As to the other, we thought there was enough sub-
stance to ralse the question, and it 1s mentloned, you see, in

the commentary that 1s cited in the note of the original and

I suggest that 1t seems to me that while there is
something 1n the suggestion from the Chicago Bar Association,
yet practlcally our chenge was some improvement. The addition-
al change they suggest I think is a still.slighter point and
1s not very important. I am a little ineclined to leave it as
we have 1t in the Proposed amendment.

THE CHAIRMAN: Let's see now just what 1%t is.

“There shall be a complaint and an answer; and there shall be
a reply'if the answer contalne a counterclaim®, That is the

way 1t read. The point against that was that if the answer had
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a counterclalm plus answering material stating defenses to
the plalntiff's claim, the rule was so worded that, if you
had a counterclaim in it, you had to reply not only %o the
counterclaim but to all the rest of the answer. You héve
cleared that up.

JUDGE CLARK: That is right.

THE CHAIRMAN: Now let's go to the cross-claim; fan
answer to a cross-claim, 1f the answef contains & eross-claim',
The very evil that you have cured in the case of the answer
to the counterelalm exists, you admit, don't you, in the cross-
claim and third-party complaint?

JUDGE CLARK: I think that 1is true, ‘

THE CHAIRMAN: If you are geing to be consistent,
haven't you pleaded gullty when you amended as to the original
answer but don't bother with it as to the--

MR, LEMANN [Interposing]: Doesn't line 4 as it
stands say '"an answer to a cross-claim’, whereas previously
lines 2 and 3, before this amendment, didn't say *a reply to
& counterclaim"? That is why they wanted.te change 1t. But
is a change required in line 4 where it says "an answer to a
crossg-claim? It already says "an answer to a cross-claim”,

JUDGE DOBIE: In other words, ﬁhe answer 1s limited
to what 1s in the cross-claim,

MR, LEMANN: I would think that was quite plain, and
it wasn't quite so plain, apparently, in line 3. It will be
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now with the change.

THE CHAIRMAN: As it reads, it says there shall be a
reply.

MR. LEMANN: To & counterclaim. That removes the
ambiguity that we previously thought to exist, but there is no
such ambigulty in line 4, I think.

THE CHAIRMAN: There shalil be a reply to an answer
to a eroés-cla;m 1f the answer contains a ocross-claim,

. MR, LEMANN: An answer to a croses-claim, not a reply.
That is the first tlime that the cross-claim has eome into the
case. The cross-clalmant is a plaintiff, practically; isn't
that right?

PROFES80OR MOORE: The cross-claim contains only the
co-defendants, and the cross-claim 1s the only thing the
second defendant has to answer. The other part of the material
in the answer would go to the plaintiff'e case, 1%t would seem
to me, l

JUDGE CLARK: Yes, that is techniecally correct. I
don't know whether this 1s laportant or_nét, but somebody else
not quite so distinguishedaas the Chicago Bar Assoclation made
the suggestion before, and we have discussed it before.

THE CHAIRMAN: Your recommendation is that we do ﬁot
accept it.

JUDGE CLARK: That we leave it as 1t 1s,

JUDGE DOBIE: You say "an answer to a cross-claim, if
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the answer contains a cross-claim’, Haven't you got the word
“answer" there used in two senses, once as a pleading and once
as what you do?

JUDGE OLARK: I shouldn't think so. It is true that
we are saying the co-defendant files what he will call an answe:
not a reply. That 1s, there will be two answers, 1f you will,
an answer by the original defendant and an answer by a co-
defendant. That is what we had. We just dldn't have enough
new titles to give to them. |

MR, LEMANN: Isn't there some trouble on line 5,
Judge (lark? That'third-party complaint seems to me tq‘be
sort of wandering around there by itaself after that semicolon.

DEAN MORGAN:  No.

- THE CHAIRMAN: *a third-party complaint, if leave '
1s given under Rule 14 to summon a person who was not an
original party?", |

JUDGE CLARK: In Rule 14, you remember, we have a
third-party complaint, and we decide what shall be done with
it énd whether the plaintiff shall amend 6r not.

JUDGE DOBIE: That doesn't deal with the reply at all
in connection with third—pabty complaint, does 1it?

JUDGE OLARK: No. _

THE CHAIRMAN: I agree, and I withdraw my criticism,
I think the point that lines 2 and 3 call for a reply to matter

other than a counterclaim if the answer includes a counterclaim
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is cured, and I can't see that the same difficulty arises in
the rest,

JUDGE CLARK: I think that is so. _

MR. DODGE: If the answer sets up something by waey
of recoupment, why do we come in on that? Is any reply called

for there?

JUDGE CLARK: We have made 1t rather formal on what

ls designated. We thought 1% wuld be~better %o have an
absolute rule, one that worked mechanically. It is true that
the defendant may control that a good deal, 8o, I think the
answer is qulte clear in your case. If the defendant has
called it a counterelalm, you call it a reply.

MR. DODGE: It 1s the same matter. Recoupment 1s
really aAcounterclaim, 1sn't 17

'THE CHAIRMAN: Suppose that in his_answer a man
doesn't designate it as a eounterélalm, then you don't have to
reply to 1t. The rule says "a counterclaim denominated as

auchv,

MR. DODGE: I know it does. That is why I raised the

guestion. Exactly the same claim might be asserted by way of
recoupment and not be called a counterclaim.
THE CHAIRMAN: But then you don't have to reply to 1
MR, DODGE: It is the same thing.
DEAN MORGAN:V A recoﬁpment is purely defensive,
MR. DODGE: 4So is & counterclaim,

€.
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DEAN MORGAN: No, no.

JUDGE DOBIE: We hawve set-off and recoupment both set
up under counterclaim, haven't we, Charlie, without any techni-
cal distinction? |

JUDGE CLARK: We allow the fellow %o call it a
counterclaim, and that makes the reply a counterclaim. It is-
true in one sense, as you say, that iﬁ gilves the defendant
somewhat g chance 1in this situation to say whether he gets a

reply or not, but we thought it better to have & mechanical

- rule so you would know and not be in doubt about it.

JUDGE DOBIE: Without any distlinction between the
set-off and recoupment, as those distinctlons were made:under
the o0ld law,

JUDGE CLARK: That is correct. Of course, I suppose

. that a defendant can get a reply in that sense 1f he really

puts in something that isn't very much like a counterclaim but
calls 1t such., The ldea 1ls that this 1s a formml pleading mat-
tqr. It i3 a question of how you get the issues framed. It
1s better to have something that you can fely on that way than
to have this whole guestion when you never know which is a
defense and which 1s a counterclaim. ,

JUDGE DOBIE: I have another question I want to ask
Just for clearness. 1In line 5, "a third-party complaint, if

- leave 18 glven under Rule 14 to summon & person who was not

an original party". Does that third-party complaint have teo be




STANDARD BUILDING

THE MASTER REPORTING COMPANY, INC.

LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING

540 NO. MICHIGAN AVE,

NATIONAL PRESS BLDG.

CLEVELAND

51 MADISON AVE:

NEW YORK

CHICAGO,

WASHINGTON

85

filed by the plaintiff?

JUDGE CLARK: No.

DEAN MORGAN: The third-party plalntiff.

JUDGE CLARK: The third-party plaintiff is a defend-
ant. '

JUDGE DOBIE: Yes. If the plaintiff does anything,
he would have made his pleadings, wouldn't he?

JUDGE CLARK: He would amend his original complaint.

PROFESSOR SUNDERLAND: Mr. Chairman, as & matter of
style, haven't we got a superfluous phrase in llines 4 and 5%
Hif the answer contains a cross-claim', We don't say in the
line above, "if the answer contains a counterclaim"., We say,
fthere shall be a reply to a counterclaim denominated as such!

Why wouldn't it be enough to say, "there shall be an-answer to

& cross-claim"? You don't need to put in "1f the answer con-

tains a croas-clainm”,

JUDGE DOBIE: There 1s nowhere else that it can be,
is there?

JUDGE CLARK: Possibly, yes.

PROFESSOﬁ SUNDERLAND: If we use it 1n one place,
we ought to use it in both, oughtn't we?

| JUDGE CLARK: You are assuming, Edson, that the

pleader has immedlately in mind the provislon of Rule 13(g).
I mean, 1f he is right on his toes and knows our-teehnical

expression "cross-claim,® I think you would be right, but I

L 3
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doubt if he does, and I should think that this tells him a
1ittle more, wouldn't you?

PROFESSOR SUNDERLAND: It seems to me superfluous,
and 1t makes a distinction between a cross-clalm and a counter-
claim. We say a reply to a counterclaim whether the answer
contains one or not, because we don't have that qualifying
phrase there, but we do have it in wlth the cross-clainm, ﬁhich
seems a little inconsistent. |

JUDGE CLARK: You didn't want to change the termi-
nology and make 1t apply to a cross-claim. |

PROFESSOR SUNDERLAND: No.

JUDGE DOBIE: Just cut it out.

PROFESSOR SUNDERLAND: The phrase 9if the answer con-
talne a cross-claim',

JUDGE CLARK: 1In one sense, of course, that is
technleally so. All I am asking is, would everybody immediate-
ly appreclate the cross-claim--

PROFESSOR SUNDERLAND [Interposing]£ If there 18 any
reason for leaving it in, that 1is éll. _It doesn't do any harm,

JUDGE CLARK: That is what I should think. It didn't
do any harm, and it did tell you a little something if you
didn 't know too much about the rules, |

THE CHAIRMAN: Is there anything more on 77

JUDGE CLARK: I think not.

THE CHAIRMAN: Then, we pass to Rule 12, don't we?
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JUDGE CLARK: Yes,

THE CHAIRMAN: By the way, is there anything in your
supplemental report?

JUDGElCLAﬁK: I think I have covered the matter from
the Ghicago Bar Assoclatlon, which was from the supplemental
report. There was no motion made, and therefore 1t stands as
it is in this draft, I take it. ,

The question in the comments on Rule 12 is largely
concerned with the matter of the time of pleading of counsel.

THE CHAIRMAN: What do you want to bring up under 12.
Are you dealing with the supplement or the original report?

-JUDGE CLARK: I want to bringtﬁlsomething under (b},
but I was wondefing whether there was ahything under (a). I
take 1t that it will stand as 1t is in this last draft.

THE CHAIRMAN: You have a lot of stuff in your report
on 12(a). |

JUDGE CLARK: I have,‘yes.

THE CHAIRMAN: Is 1% stuff you think ought to be
brought up?

DEAN MORGAN: That was a question of the extension
of time by stipulation, wasn't 1t?

JUDGE CLARK: Yes. We have settled that and agreed
that we are not going to do anything about the extension of
time, ‘ _

MR. DODGE: I was going %o move that we return to the
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- could be extended once.

original draft of the amendment and allow at least one stipu-
latlion of counsel extending the time for filing answer,

THE CHAIRMAN: I don't think there was any formal
vote on the previous rule.

DEAN MORGAN: No, not on 12: Mr. Dodge, I think, re-
served the right to move when we got to 1l2(a).

THE CHAIRMAN: I know. I say there was not a vote
on that question before. Now 1t 1s open to question. He has'
made the motion., Is there any second?

JUDGE DONWORTH: '~ Will Mr., Dodge kindly repeat his
motion on this point? | |

MR. DODGE: I have forgotten exactly what the lan-
guage was in the first draft of this amendment, but I think it
provided that by stipulatlon the time for filing pleadings

DEAN MORGAN: That is rilght.

JUDGE CLARK: We have it here. Do you want it read?

MR. DODGE: A lot of lawyers have objected to strik-
ing out that stipulation and have asked that the power of the
parties by stlipulation to affect time be extended very genefal-
ly in accordance with the common practice.

JUDGE DONWORTH: In our May 1944 report we actually
did put in a clause as Mr, Dodge now moves. I have here the
May 1944 report, and I am reading froﬁ pége 11. In line 37 we

added thls sentence:
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“The time for a party to plead or otherwise move
under this rule may be extended by a written stipulation of the
parties once without approval of the court.®

MR, DODGE: That is the language.

MR. LEMANN: The Reporter says we have strong dis-
approval of this proposal, particularly by district judges.
Gould we havé_before us the comments made on that when that
draft went out?

JUDGE DOBIE: As I understand it, that is one stipu-
lation, but any length of time. In other words, the parties
can come in, the answer not belng due, and say, "We stipulate
that the time for filing an answer in thils case shall be
extended twenty-five years,!

JUDGE DONWORTH: Of course, that is absurd,

JUDGE DOBIE: I mean they can do 1% under the rule.
They can stipulate six months or eight months or any time théy
wish, and the court 1s powerless,

MR, LEMANN: Are there many of them?

JUDGE DOBIE: Of course, they won't do that often,
but they might,

JUDGE CLARK: This 1s the Reporter's summary of
January 2, 1946,

THE CHAIRMAN: 1945%

MR, LEMANN: The first preliminary draft, Mr., Chalr-

man, I want to hear the comment on this proposal,
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Jr., .and Harold Harper, all of New York, desire extensions by

- to them. Mr. Betts is in the Maritime Bar Assoclation; Mr,

JUDGE CLARK: Of course, there was approval from the
same people and perhaps others. Mr. George Whitfleld Betts,
Jr., approves the extension, as do the Chicago Bar Assoclation,
and so on. 1

MR, LEMANN: When you say %and so on," who else?

JUDGE CLARK: "The Commlittee for the Western District
of Washington, the District of Columbia Committee, and the
Chicago Bar Assoclation approve the amendment of Rule 12(a),
specifically including the provislion for an extension of time
to answer by stipulation ...

"Messrs. Gerald J., Craugh, George Whitflield Betts,

stipulation with no limit as to the number that may be had.,*
I know Mr., Betts and Mr. Harper because I have talked

Harper 1s in the New York Qounty Lawyers' Assocliation., They
talked about the niggardliness of this grant, and they didn't
think 1t was adedquate.

Then we went on;

"On the 6ther hand, there has been considerable
objection to lines 37-40. District Judge Waring of South
Carolina urges that such a stipulation be subjlect to court
approval, or falling that, limited in time of effectiveness as
for 20 or 30 days. This is concurred in by Mr, Walter Armstrong
Judge Waring states that otherwise the time may be extended

-
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- indefinitely with the acquiescence of the plaintiff, and the

- and decided to take 1%t out.

court loses all control over its own calendar. The Third
Circult Conference, for the same reasons, recommends that a 30-
day limit be imposed beyond which the time cannot be extended.
The Ninth Circuit Coumittee wants the rule amended so that
'extensioms can be secured only if local rules so provide. It
1s stated that the Oregon Federal judges say lines 37-40 would
be 'fatal to the practice' in that court; that the Washington
Judges are opposed; and that in the Southern California dis-
trict, where they have a rule that such stipulations are subject
to court approval, business has thus been greatly expedited.
District Judge Jenney (8.D. Caldf,) declares that lines 37-40
would 'undermine the work of seven years.'!

MR. LEMANN: We debated thls at considerable length

MR, DODGE: It has aroused a good deal of opposition,
and I think I know how the bar at large would stand on this
question,

THE CHAIRMAN: There are a lot of things the bar at
large would llke to have a little more freedom to do and not
have to run aréund to the court; They Jjudge that entirely by
thelr own personal convenlence, comfort, and ease, and the&
don't pay any attention to the guestion of the effeet on the
general»admlnistration of Justice. They don't care about that,

It 1s Jjust that they want to run the case their own way. I have
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a strong feellng that this business of stipulating to extend
has & very marked effect on the delay in cleaning up the cal-
endars and the administration of Jjustice. The cases go on and
on, and you can't strike them for want of prosecution. The
questlon comes up whether they are on the calendar or off, and
somebody stlpulates to extend the time for doing this. The
Judge Just has confusion there, and his record docket is piled
up with undisposed of cases. It creates an atmosphere around
his court, in thé clerk's office, that doesn't work. You have
elther to fish or cut balt, go on with your case or get out of
court. That 1s the theory of this thing.

There hasn't been an awful lot of complaint about it.
I agree that 1f you had a plebiscite on it, every lawyer would
aay, "I would like to extend the time when i feel like it.¥

DEAN MORGAN: If the other fellow requests it snd
you don't extend the time, he thinks you are a terrible sort
of person,

THE CHAIRMAN: You have to do it 1f you haven't a
rule against it. |

DEAN MORGAN: When you haven't a rule against it,
When I was practicing, I know we got so we would stipulate for
continuance to go to the bottom of the calendar, and the court
had to put in a rule that forbade that. |

THE CHAIRMAN: One man wants it and the other fellow

doesn't, but the other fellow has to agree to it because if he
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~ that time for an answer may be extended a few days. I have

doesn't he 1s punished the next time he is at the bar.

MR. LEMANN: We don't have any trouble getting our
Judge to sign extensions., At least, I had a case recently
where he did it twlce for my opponent without asking me, and I
didn't think it was unreasonable. He went to the court and
asked him to do it and gave him his reasons.

JUDGE DONWORTH: Would you think Mr. Dodge's motlon
would be acceptable if 1t were limlted to 30 days, to extend
by written stipulation without approval of court for not more
than 30 days?

MR, TODGE: I never have had any experlences with
stipulations'extending the time as to pleadings that have caused
any delay in the ultimate termlnation of the lawsuit, It is

the commonest thing in the world for the plaintiff to agree

seen no abuse whatever of stipulations with regard to the time
of pleading.

THE CHAIRMAN: My observation generally 1s that they
never do a blessed thing until the last day that they are
allowed to do it. I have practiced law for fifty years, and
my feeling 1s that they take all the time they get, but if you
hustle them up a little blit, they will take that and get along
with 1t. If you give them time, they will take every last
minute of 1%, no matter whether they really'need it or not.

I never knew a lawyer to do anything before he had to, as a rulg
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JUDGE DOBIE: If I were sure of having before my
court the type of lawyer with whom the Right Reverend Robert
Dodge of Boston practices, we wouldn't need any of that stuff;
but I was a district Jjudge for seven months and I did see a
number of cases of attemptéd abuse of gtipulation. The idea
was very prevalentrin Virginlia that the lawyers try the case
and the Jjudge 18 a moderator. That is not true in the féder&l
courts, I am frank to say that I think the judge ought to be
captain of the ship. If he is a good captain and if he has
lawyers like Mr. Dodge before him, he will grant these exten-
sions right aipng, grant them in his office and things like
that. I don't think he wili have any trouble, but I think he
ought to have the power,

MR. DODGE: We are not granting extensions »right

. along. They are comparatively'seldom even asked for., I prac-

tlce agalnst every kind of lawyer. Several of my opponents
have been digbarred. [Laughter] But I haven't had difficulty
with any of them with regard to one extension of the time for
pleading. |

JUDGE CLARK: I think we had a counle more supple-

mentary observations that came in. This 18 in our supplementary

statement of a year ago, which was before our meeting.
"The Tenth Circult Committee and the Oregon State
Bar Committee are opposed to lines 37-40, permitting one

extenslion by stipulation. The former believes all extensions




THE MASTER REPORTING COMPANY, iNc.

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE.

540 NO. MICHIGAN AVE.

NATIONAL PRESS BLDG.

CLEVELAND

NEW YORK

CHICAGO,

WASHINGTON

- which was striocksn out last time be restored.

should be subjeet to court approval, and the latter belleves
that an extenslon without approval should be limited to 30 days
On the other hand, the Committee of the New York County
Lawyers' Assoclatlon [that is Mr, Harper's Committee] desires
unlimited power of extension by stipulation.®

THE CHAIRMAN: I don't think this one extension
business amounts to anything.

JﬁDGE DOBIE: I don't think one extension of 30 days
is vital, If the Committee thinks so, I will gladly go along
with 1t on that. I certalnly would be opposed to any universal
power, _

THE CHAIRMAN: There has been a motion made, hasn't
there?

DEAN MORGAN: Mr. Dodge moved that the amendment

JUDGE DONWORTH: I move to amend the motion by
limiting this permission to 30 days.

MR, DODGE: I accevpt that.,

THE CHAIRMAN: There 1s a mctloh before the house,

JUDGE DOBIE: I would like to hear Senator Pepper on
that, 1f he doesn't mind stating his view., He has had pretty
broad experience in ?hilédelphia and other places. How do you
feel, Senator?

SENATOR PEPPER: I héve kept my mouth shut because I
never llked to differ from Robert Dodge, but in point of faot




THE MASTER REPORTING COMPANY, Inc,

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 5] MADISON AVE,

540 NG, MICHIGAN AVE.

NATIONAL PRESS BLDG.

CLEVELAND ™

NEWYORK

",
.

CHICAGO.

WASHINGTON

94

I think the procrastination.of memberi of the bar is one of the
crying evils in the administration of law. We have a rule in
my office that no younger man in the office shall ask for
additional time for filing a pleading or filing a brief unless
he comes to me and I authorize him to do it, for I find that
the first thing that young fellows want to do almost as soon
ag they tackle the preparation of an answer is to say, "Well,
let's go and get the time extended," If it 1s a question of
flling a brief in the appellate court, they always want more
tine for the preparation qf the brief. I am kind of hard-
boiled about it Just on general prineipleé. It has been my
observation that the courts are not nearly strict enough in
refusing to approve stipulatlons. I think the Judges need %o
be Jacked up as much ag the practlitioners do.

MR, DODGE: Most of the time limits in Massachusetts
are rigorously fixed by statute, and you can't extend the time
for filing briefs; you can't extend the time for printing the
record after it is there, The thing is speeded up a great deal,
The time limit on filing pleadings is shoft, and the requests
fortextensions of the time are rare, because, I think, perhaps
in Massachusetts we are accustomed to very short time limits on
almost everything. We have to iive up to them, This one
thing of flling ﬁleadings stands on a somewhat different basis.
A stipulation extendling the tiﬁe for a little while is not

uncommon, but it is by no means always asked for.
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JUDGE DONWORTH: It 1s the practlce of.the dilstrict
Judges in Seattle to slign no order of any kind except in open
court. I think that has some bearing on this matter.

THE CHAIRMAN: Of course, all those restrictions
operate to influence the lawyer to say, "Well, I guess I won't
bother with chasing around %o ask for an extension, but I will
get busy." That is the reaction to it. If you can get one
easlly, as by calling on the telephone, you wlll ask for 1it,
but if you find you will be put to a little trouble to get 1it,
unless you are really in a jam, you will say, "Well, I'll
hustle up and get it out." I ﬁhink the effect of this thing
on getting law business pushed along is very great.

We have the motlon, which is clear enough, that we

amend Rule 12(a) to restéore the language once stricken out, but

- to add %o 1t the provision that the extension shall not be

over 30 days. Is that it, Judge?

JUDGE DONWORTH: Yes,

[The motion was put to a vote by a show of hands,
and was lost, six tb five.]

THE CHAIRMAN: We have argued that at every meeting
we have had since 1935. Maybe it won't be with us when we have
another meeting. I hope 1t 1s dead for a while, anyway.

JUDGE CLARK: Now we ocome to 12(b). On 12(b) I

- should like to strike out the words "and recelved by" the court

in lines 62 and 63.
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MR, LEMANN: Can we take up the supplement to (a)?

JUDGT CLARK: I thought we were through with (a).

MR, LEMANN: I was reading this letter from Mr.
Dougherty, the Assistént eneral Goﬁnsel of the Reconstruction
Finance Corporation. He refers to the language in lines 17 and
18. The sentence reads:

fThe United States or an officer or agency thereof
shall serve an answer to the complaint or to a cross-claim,
or a reply to a counterclaim, within 60 days after the service
upon the United States-attornay.of ﬁhe pleading in which the
claim 1s asserted.™"

I take hls point to be, if I get 1%, that there are
some proceedings in which you don't serve the United States
attorney, some proceedings‘against an agency of the United
- States in which you don't serve the United States attorney.

An I wrong about his point? If that 1s his point, I thought
he had something. |

DEAN MORGAN: You are wrong about that. There is
service upon the attorney, and a copy of the summons and com-
plaint are delivered to the agency.

MR, LEMANN: I read over the summary of what he sald
here. |

THE CHAIRMAN: I have the original rule here.

DEAN MORGAN: Did you read (Clark's reply to him?

THE CHAIRMAN: Look for the paragraph on service upon
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the United States, which is Rule 4(d)(4): "Upon the United
States, by delivering a copy of the summons and of the complaint
to the United States attorney for the district in which the
actlion is broughtt.

MR. LEMANN: How about the RF(¢, for example?

THE CHAIRMAN: I Jjust explalined that to you. If you
serve upon an offlcer or agency of the United States, sub-
divisidn (5) states that you must do it in two ways, first by
serving the United States as 1f the United States were a party
and, second, by delivering a copy to the officer or agency.

To serve the United States isn't any good until you have
served the district attorney under subdivision (4)., 8o, the
complaliner is obviously wrong in his basis.

MR. LEMANN: I see,

JUDGE CLARK: Monte, if you will 1pok at the next
sentence of what Mr. Mitchell was reading, Rule 4(d4)(5), you
will see that the next sentence says that "If the agency is a
oorporaﬁion“, and so forth, It includes that,

MR, LEMANN: Yes. But he doesn't know what he is
talking about. |

THE CHAIRMAN: He didn't read the rule carefully.
Is there anything else on 12(&)? Have you anything to bring
up, Charlie? |

JUDGE CLARK: Not on 12(a). I have on 12(b) when we
get to 1%,
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DEAN MORGAN: There 1s a lot of text on 12(b).

THE CHAIRMAN: Unless we have something further on
12(a), we will go to 12(b).

JUDGE CLARK: My suggestion is the same for 12(b)
and (¢). It is that we strike out the words "and recélved byt
in lines 62 and 73 of 12(b) and lines 73 and 74 of 12(e).
Those are simllasr things.

[The meeting adjourned at tﬁelve—fifty o'clock.]
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~velopment in the cases where we have been working, and my sug-

MONDAY AFTERNOON SESSION
" March 25, 1946

The meetling reconvened at one-forty-five o'clock,
Mr, William D. Mitchell, Chairman, presiding.

THE CHAIRMAN: Gentlemen, we are up to Rule 12(b).
The Reporter has something to say about that,

JUDGE CLARKX: What I have suggested is that the words
in our addition "and received by", referring to the court,
should be eliminated, so that the rule would be in effect that
if matters outslde the pleadlng are presented to the court, the
motion shall be tréated as one for summary Judgment. O course;
this 1s a matter that we have dlscussed at some length and
quite extenslvely since the proposition of amending the rules

was first considered, but there has heen an interesting de-

gestion 1as based upon a combinatlon of two propositions. The
first 1s that I am afrald these words are simply question-
begglng and trouble breeding, and the second is that the ocases,
in my Judgment, have clearly and overwhelﬁingly gone beyond
them., Elther the words will not mean anything or, if they do,
they are a restriction on the simple and desirable practice
which has developed.

I might say that this came to my attention very
clearly at a meeting of the Judges of the SBecond Circuit to

consider The amendments to the rules, This was held in November
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I was trying to explain the proposals. After the trend of de-
clslon in my own court and other courts, the distriet Judges
now very clearly and very simply use this materisl. There is
not any question about it. Those district Jjudges wanted to
know what this meant and what they were supposed to do, 1if
anything. They asked, "What do we do? Do we firet have a
preliminary hearing, and do we pass some formal order? Do we
make some recital? Or what do we do, and what happens 1T we
don't do anything?" |

I wondered about that. I ralsed the question because
the fact of the matter is that in New York (I should say in
other places, too, but certainly it is true in a crowded place
like New York, and I know the way those thinge go) the chancés
are that nothing will ever appear about this;in ﬁost of the

~records. A dlstriet Judge doesn't slt down and think hovw a

matter is going to appear on appeal. Maybe he can't. Some-
times I Think perhaps he could think more about it than he
does, but the fact of the matter ls that he doesn't. He has a
long motion calendar, and he pushes the things off and deciﬁes
them and doesn't pay much more attention,

The lawyers perhaps theoretically should do a lét of
things, but they don't, and they wlll do less because they
won't understand. I mean I think there ls enough ambiguity in
the situation so that they won't understand; but even if 1t

were clear, we have seen over and over again that lawyers
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really don't pay much attention to what might be termed fine
points., We have to take the cases asg they come to us. I
suppose 1t is merely a bromide for me to say but I do say that
I am more and more impressed, as i 8it as & Judge,'hcw weak
the presentation of so many cases 1s to us. It seems as though
& good share of the time we were trying to repalr defects in
the way they come to us. I suppose I shouldn't stress that
too much. Perhaps that is a part of our business. I have
rather accepted i1t as part of our businesss.‘ It is a fact,
none the less, and sometimes when Mr, Dodge is explaining
things in Massachuéetts, I wonder if generally they don't do

a lot better in Massachusetts. I think they well might with
differenﬁ tfaditions. I think I would say that on the wholer

the few Connectlicut lawyers who get in our courts do better,

- take things more carefully, but be that as it may, I know how

things happen in a busy district like New York, and this matter
is Just going to be left in the alr., VWhat is éoing to happen
Af 1t 1s left in the alrs |

THE CHAIRMAN: Let me ask you, what do you mean by

"left in the air"? What 1s the thing that is left in the air.

I don't quite get the idea,
JUDGE CLARK: What do we require'a district court fto
consider in material outside of a pleading? |
THE CHAIRMAN: What do we require him to consider?

The notes make perfectly clear what the draft was intended to
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say., Maybe the draft is ambiguous, but the note makes 1t clear
enough that when a motion under (8) to dismiss for failure of

the pleading to state a clalm is presented to a court and the

parties start shoving in stuff outside the face of the pleading]

the judge can stop 1t and say, "No. This 1s a motlon for dis-
migsal. I am not going to allow you to convert it into a
motion for summary Judgment and go throﬁgh all that rigmarole,
You have made enough  of that égction, you are prepared to go
along with it ana the other feiléw has prepared on that basis,
and now we will stick to it., I will exclude and won't receive
this extra stuff"; or he can say, "I will receive i%," or the
point may not be raised at all.

However, 1f the stuff 1s handed to him, if no motion

is made on 1t, i1f he receives 1t for &all that appears in the

~record, if it 1s Jjust like any other paper, is fileq and

considered and no point 1s made about whether it should be or
nbt, and no formal ruling is made on it, then it is auto-
matically converted into & motion for summary Jjudgment. If
it is presentéd te him and he recelves i1t, it means that he
takes it for consideration, as i interpret the rule.

Charlie 1s-raisiﬁg the point that the Jjudge has
nothing to say as to whether this 1s a motlion to dismiss and
is kept so or whether it is converted into a motion for summary
Judgment. Our former eonclusibn, ag expressed in the note,

was that the Judge ought to be able to say, "I won't allow it




THE MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING

LAW STENOGRAPHY + CONVENTIONS « GENERAL REPORTING 5} MADISON AVE.

540 NO. MICHIGAN AVE.

NATIONAL PRESS BLDG.

CLEVELAND

NEW YORK

CHICAGO

WASHINGTON

‘fallure of the complaint to state a good clalm, and that is

. stuff outside the pleadings in the record, without objéctien,

to be converteﬁ, If you want to make & motlon for'summary
Judgment, make 1t under Rule 56 and be done wlth it and prepare
your papers that way. But this 1s a motlon to dismiss for

defined on the face of the pleadings. Go on with it or drop
1t, but if you go on with it, it has to be that way.® Our
ldea was that the Jjudge would have something to say about it
and that this rule was deviged to take care of a great number
of cases where the parties made a motlon to dlemiss for
failure of the complaint to state a good clailm and then shoved
in a lot of affidavits, extraneous matter, supplementing the
allegatiﬁns in the pleading, and nobody objected to 1t and it
was all tsken into consideration. When the case got up to the

circult court of appeals, the court found itself with all this

and 1t did or did not show as a matter of law and on the un-
disputed facts that one party or the other was entitled to
Judgment. It 1s that class of cases that this rule was devised
to cover. | _ |
The only questlon I have in my mind is whether the
phrase, "If ... matters outs;de the pleading are presented to
and'received by the court, the motion shall be treated as one
for summary Judgment“, clearly enough shows that you can't
convert 1t by merely presenting 1t. The court actually has to
receive 1t, elther patently by saylng he will take 1t that way
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~good of any kind is obtalned by ralsing this question. I can

or by Just acqulescence and golng ahead and deing it without»
anything being said about it. That is why those words were
chosen, 'presented to and recelved by". That 1s a little bit
broader. It may be offered and admitted against objection, or
1t may be presented to and received without any objectlon, one
way or another. The question I think you are driving at is
whether the court should have anything to say about whether
this 18 a motion to dismlss or can be treated as a motion for .
summary Judgment.

DEAN MORGAN: Whether 1t shall be discretionary or
mandatory. I suppose that is really what he is raising,
isn't it, Charlie?

JUDGE CLARK: Yes, but I will put it a little broader
than that; whether it is worth while, whether any substantial

see the possibillties of a fight among the lawyers on it, but
rarely a question by the district Judge.

THE CHAIRMAN: What do you mean by a fight among the
lawyers.

JUDGE CLARK: As to Just what.happens,

THE CHAIRMAN: You mean whether the stuff has been
recelved or not?

JUDGE CLARK: Exactly.

THE CHAIRMAN: If it is in the record, is presented,
nobedyrhas bbJected to it, 1t is filed and put in the record,

104
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and thé court apparently hss considered 1it, what would the
argument be?

| JUDGE CLABRK: If we can go on the basls that.anything
before us 1s considered and accepted by the Judge, that clears
up a good deal., There 1s no doubt about that. I think that
lg the attitude that most circuit courts will take, but i amn
quite sure that is not the answer that the lawyers will accept
without a battle, unless 1t 1s made clearer than it is here.

BEAN MORGAN: That is the point, isn't it, whether
You are Juét going to say if it is presented the court may
treat it as a motion and then proceed as under Rule 56, or
whether you are going to say what you say, that if it is pre-
sented the court must treat it as a motion for summary Judgment
and proceéd under 56.

JUDGE CLARK: I want to add further that I am perfect-
ly frank to say I don't see any reason in the world why & Judge
should spend his time saying, "I will," or "I won't," or what
sﬁbstantial benefit to anybody is obtained if he should say,

"I won't treat it as & motion for summary Judgment." It seems
to me that there 1s no galn and that you Jjust instill a problem
that does not appear in the case,

DEAN MORGAN: What I would like to know, Charlle, if
I may 1nterrupt,‘are the cases that you have had cases where
the motlion was met by counter-affidavits, or how does 1t come up

JUDGE CLARK: They almoét always are cases of motions

?
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- If he Just meets it with that motion and nothiﬁg else, that 1s

that are met by affidsvits,

DEAN MORGAN: Motion met by affidavits; that 1ls, not
supported by affidavits.

JUDGE CLARK: If i% is not supported by affidavits,
the Jjudge would naturally, in so far as I know, always glve an
opportunity to file affidavits. I quite agree that this should
not be & matter of surprise on one side or the other, but I
don't think that there is much possibility of that and, 1f so,
1f you want to put in cautionary suggestions of that kind, we
had them in before and said they weren't necessary.

DEAN MORGAN: You see, what I want to know about
this 1s, how dqes a question arise? Does the moving party meet
the-motien? A party moves for Judgment of dismissal on the

ground that the complaint doesn't state a ground of recovery.

just like the demurrer, isn't 1%?

JUDGE CLARK: Yes.

DEAN MORGAN: All right, what happens when he makes
a motion? Does he support hls motlon with‘affidavits or does
the other party meet the motion? Does the pleader meet the
motion with affidavits bringing in something outside his
pleadings? That 18 what I want to know.

THE CHAIRMAN: Either or both.

JUDGE CLARK: As the Chairman says, 1t may be elther

or both.
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- sponaes to those.

CHICAGO,

dontt you?

DEAN MORGAN: How does he get an opportunity to file
affidavits onh & motion to dismiss on the pleadings?

JUDGE CLARK: He Just does it. You may ask, Why
should he do i%t, and would they do 1t in Massachusetts? I
don't know. I know the lawyers in New York do that. I mean
he will make a motion--

DEAN MORGAN [Interposing]: I know, but what does he
do? Does he have Just enough of an affidavlt to show a single
fact that he has omitted or something of that sort, or does he
make his whole case on affidavits then? You see, that is what
bothers me about this,

JUDGE CLARK: I am not guite sure I follow you.

DEAN MORGAN: It bothers me a lot, because you will

have to have affidavits and counter-affidavits and then re-

THE CHAIRMAN: The rule says that it is treated as a
motion,

DEAN MORGAN: Treated as a motion for summary Judgment

THE CHAIRMAN: It says if 1t 19; then "all parties
shall be given reasonable opportunity to present all materiél’
made pertinent to such a motion by Rule 56."

DEAN MORGAN: Instead of making a motion to amend,
glving the otﬁer’party a chance to answer, you make him try

his whole case right there on'a motion for summary Jjudgment,
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JUDGE CLARK: If it 1s trliable. This is what happens
a great deal: The defendant will make a motion to dismliss
strictly on the pleading. Then the plaintiff wlll come back
with affidavits, saying, "I have thls question and that ques-
tion, and I want to present them." It 1s used a great deal to
prevent the granting of the motion., That isn't the only use.
As a matter of faect, if you look back on the cases, you will
see that we have classified'them both wayse.,

DEAN MORGAN: Suppose the defendant comes back and
says, "Well, meke your amendment, and then I want my 20 days to
anawer, "

i THE CHAIRMAN: Amendment of what? Amendment of the
motion?

DEAN MORGAN: Amendment of the pleadings. This motiloy

_ to support the comwplaint is nothing more than a motion saylng,
"I have a cause of actlion, although I haven't stated it."

THE CHAIRMAN: That 1s right.

DEAN MORGAN: Then he wants to amend his pleadings
80 a8 to allow this evidence of his to appear or the fact which
his evidence will support to appear in the pleadings. Isn't
that right? Then the defendant wants to answer that. Does he
have to answer 1% with all his evidence, or does he get any
chance to put in an answer?

JUDGE CLARK: I wish that you would go back to the

cases, because The cases seem %o go along, as I look at thenm,

Ty
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much more simply than we sit here and, so to speak, pick them
apart. The kind of case that you are visualizing for the

moment 1is the case such as we had in Roasifer v. Vogel, which

is one of the cases clited. That was the case of an answer put
in and & motlon for Jjudgment by the plaintiff., The nmotlon was
granted below, and 1t came'to.us.

SENATOR PEPPER: That 1s, on the ground of the
insufficlency of the answer?

JUDGE CLARK: Yes. We said we thought there were
proper grounds of proof there that could be made, and we re-
versed, leaving 1t as a matter of dlscretion whether or not a
formal amendment should be filed. We sent it back. Then, in
about another year the case came up with the case thoroughly
tried and with Jjudgment for the defendant.

| That 18 only one side of the picture, but it 1s an
important side, If there had not been some room to us here,
I don't see why we would not have had to affirm and then made
a Judgment which would have been qulte unfortﬁnate, as the
final result showed. This is merely an asuthority, really, to

the appellate court to do Justice as 1t sees it on the record

and without reference to the formalities of the pleading. That}

18 really all I want, and that 1s what the cases are doing,.

The cases now are dolng that in all the circuits, and even

~the state prbcedures are the same way.

DEAN MORGAN: Does it turn out, then, in most of
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aren't you?

by affidavits in this case, hasn't he? He has to bring forward

these cases that you have that there is an issue for trial?
Is that what you are driving at?

JUDGE CLARK: It turns oult both ways. You will see
that we have classifled them. 1In some cases there is not.
What we do 1s to say that we are not bound by formalitiss of
the allegation-—-

DEAN MORGAN: I grant that, |

JUDGE CLARK: ---and we go to the other thing. Where
1t turns out %o be a gquestion practically purely of law, then
we hold that the judgment stands,

DEAN MORGAN: Yes, but my point is that you are going
to require on this motion;for summary Judgment that the defend-

ant put in his evidence before he gets a chance to answer,

JUDGE CLARK: If 1t 1s a case he has to meet, of
course he has to do that on summary Jjudgment proper.

DEAN MORGAN: You say it must be treated as a motion
for summary Judgment,

| THE CHAIRMAN: He can put an answer 1in if he wants to,

He can now, under a motion for summary judgment, 1f he is
tackled by the plaintiff before his answer is in, which he
could not have done before because our rule didn't pernit 1it.

DEAN MORGAN: Yes, but he has to support his answer

enough evidence, at any rate, to show that he has an 1ssue for
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trial on the answer. Must he show that he has an issue for
trial on every 1ssue that 1s raised by the answer or only on
one?

JUDGE CLARK: It is a questlon as to what the motion
ls directed.

DEAN MORGAN: That is what I want to know.

JUDGE CLARK: You take the matter according to the
form in which the motion is made. Suppose motion is made by
the defendant to dlsmiss for faillure to state any ground of
relief whatsoever. The trisl judge, let's suppose, has granted
that motion. It comes to us, and the plaintiff says, "I have
got that question, but I also have thls other question,*" and
we look over both of them. If we say that neither one has any
merit, the case 1s affirmed.

l THE CHAIRMAN: You mean he has a second questlion that
does not appear on the cémplaint, but he has ralsed 1t by
affidavit supplemental to the complaint?

JUDGE CLARK: It may be Just like thét. You see,
lawyers learn about their case as they go along. If a lawyer
had the case completely developed and could foresee everythling
that the court was going to say in the trial court, then there
might not be much reasonableness, but that is an entirely
unreal way to think of it. The cases come to us, and the
lawyers are getting educated, and of course the Judges are,

Tor that matter. Sometimes 1t 1sn't until you get to the
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appellate court that you really get the bearing of the case.
This frees you from the formaiity of the definite allegations,

and sometimes, as in the case that I gave you, Rossiter v.

Vogel, it might be the difference between a recovery or no
recovery. It just allows the Jjudges to look at the Jjustice of
the whole thing and not be tied down the other way.

THE CHAIRMAN: A great deal of the dlscussion you are
having here, especially what Mr, Morgan raises, I think, has
nothing especlally to do with this. They are questions that
arise under the summary Judgment rule. Everything you have
asked applies equally as & questlon as to how 1t operates under
the summary judgment.

DEAN MORGAN: I don't think so at all,

THE CHAIRMAN: The real issue, the point here, and

. the only one at thls stage of the game, is whether a motlon

to dismiés for fallure to state a clalm on the face of the conm-
plalnt can be converted by dumping in extra stuff, a mot;Pn
for summary Jjudgment at the will of eilther party, or does‘it
have to be with permission of the court?

DEAN MORGAN: That is exactly what I am ralsing.

THE CHAIRMAN: That is all we are directing ourselves
to.

DEAN MORGAN: The reason I am asking these questions
1s to see whether the situations are such that the judge ought

not to have discretion in the matter, because I can concelve
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- sure of that,

mandatory in practice. 1 mean by that that there is no sugges-

"tilon in any of these cases that you are not going to consider

CHICAGO,

a number of situations where 1t would be much better for the
court to say, "We are not going to pfoceed in this irregular
way now. If you want to make a motion for summary Jjudgment,
make 1t." To the other party, "If you want to make a motion
to amend your pleadings, make it.* Or, "I will consider this
a motion to amend the pleadings, if you wish.®

They never grant this motion for dismissal without
leave to amend. You say that leave to amend shall be gilven
freely here. 8o, I am Just wondering whether you want to make
it mandatory or discretionary. It seems to me that is resally
the question. I think the Reporter's motion is to mske 1t
mandatory. I am not yet convinced that it ought to be manda-
tory. If 1t has to be one way that you can't do 1t or that

1t is mandatory, I would much rather have 1t mandatory; I am

JUDGE CLARK: I want to tell you right now that 1t 1s

material in the record because you haven't some formal order
that 1t was consildered below.

THE CHAIRMAN: You are talking in terms of the circuig
Judge on appeal.

JUDGE CLARK: I am.

THE CHAIRMAN: These are distrlcet court rules, and

what we are dealing with here i1s how the districet Judge must
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- the Judgment to a party when you say "thrown the case out"?

- You have suggested, Eddle, that they will always grant leave

act. Must he receive this s8tuff? Has he any optlon to exclude
it? It isn't a question of what the circult court can do
after the district Jjudge has done something. You tell us the
district Judges want to know what they are to do under this
rule,

JUDGE CLARK: The most lmportant factor in this rule
1s, of course, the situation on appeal, because sooner or
later, 1f the partles are at 1t long enough, at each other or
at the district Jjudge, they ought to get somewhere. They will
educate themselves, and so on. In generai, it 1s only when the
dlstrioet Jjudge has thrown the case out that the thing comes up,
and then what are we golng to do about 1t? Are we going to
follow some absolute rule of pleading?

THE CHAIRMAN: Do you mean deny the judgment or grant

JUDGE CLARK: It l1s usually a case where the motion
has been granted below.

THE CHAIRMAN: The motion to dismiss,

DEAN MORGAN: On the pleading, you mean?

JUDGE CLARK: Yes. The dlstrict Judges, of course,
tend to do that a litfle. They see a long, hard case to be
tried. The case comes up to them very quickly. They haven't
had all the points explored, and they grant a motion to dismiss,

to amend. As a matter of fact, they don't even do that.
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.%o the cases, the bulk of which is now very large, which 1%

DEAN MORGAN: They don't?

JUDGE CLARK: No. We have had some cases where that
guestlion has come up some tlme afterwards. No leave to amend
was granted. You might ask how that happensf I think there is
a practlcal answer to how it happens. The district Judge 1is
going down through a long calendar. He will say, "Motlon
granted, " or "not granted," and so on. Then, in the‘Southerh
District of New York in particular and in the Esstern Dﬁstrict
they 8%till have the practice of havling the lawyers draw the
orders, The Judge probably should think several times, but he
doesn't, He initlals the orders, and there they are entered. |
Sometimes afterwards they try to amend or they don't know what
to do, and they usually end by appesl ing.

‘What are we going to do about 1t? Again I come back

geems to me are golng very simply, really, that this sort of
restriction ie Jjust a stepping back, They are saying that
there Ls & kind of restrictlion that should be brought out, that
it isn't in the case, so to speak, but let's put it in. What
are we going to do with 1t? My guess would be that the circult
Judges will still get arouhd it 1in some way, and the district
Judges wlll forget it, as they do now, and very llkely it may
not do any more harm than to leave the thing a little uncertain,

THE CHAIRMAN: What is it that does what? I confess
I don't get it.
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- menting the allegation in the pleading? That 1is what you want,
- is it

~presented to the Judge and he actually received them; and

JUDGE CLARK: The statement that the district Judge
has some sort of o?tion or dlscretion in the matter,

THE CHAIRMAN: You want 1% to read that he haen't,
that on motion to dlsmiss for fallure to state a good claim
on the pleading, a party on his own motion can walk right into
court and convert it into a motion for suﬁmary Judgment by

sticking in some affidavits, depositions, or whatnot, supple-

JUDGE CLARK: Exactly.

THE CHAIRMAN: That is what I was trying to make
clear. As the rule 1s drawn and as it is intended to be, if
a party on such a motion dumped in extra stuff, no matter

whether he was plaintiff or defendant, and they were actually

didn't exclude them, then you would have to treat 1t as a mo-
tion for summary Judgment; but there 1ls nothing in the rule
that prevents a Jjudge from saying, "I don!t.want to go at it
this way. I will treat this as a motion to dismiss on the
face of the pleadings alone. If elther party wants & summary
Judgment motion, go ahead and make it."

Otherwlse, of course, you start a man in on one
motion and then convert 1t into another, and you don't know.
whether 1t is going to be converted until you get into court.

Then, you have this rigmarole here about giving reascnable
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_granted, then he can apply for leave to amend, and it 1is

- why not. It hag happened very simply and efficiently. There

opportunity to present 2ll materiasl which may be pertinent to
such a motion.

I wonder why we have any motlon to dismiss for fail-
ure to state a good claim. If either party makes it, it 1is
autonatically a motion for summary Jjudgment. Why don't we say
sc and be done with it?

SENATOR PEPPER: I was going to ralse that question.
If you are going to permit a plaintiff to file an affidavit
when he 1s confronted with a motion te dismiss because hls conm-
plaint falls to dlsclose a ground for Jjudgment, 1t seems to nme
by the terms of the proposition you are making the motion a
futility. I can understand a rule which forbade an affldavit
by the plaintiff and forced him elther to apply for an amend-

ment or to face the music under the motion, If the motion 1is

easlly granted or lsn't granted, and if it isn'’t, he can go up.

It seems to me we get off on the wrong foot if, as a
matter of fact, it has become the practice, as I understand
from the Reporter it has, to permit & plaintiff when confronted
with a motion toc dlsmiss, immediately to present one or more
affidavite supplementing his defective pleading. Does that
happen, Charlie? 7

JUDGE CLARK: Certainly it happens, and I don't see

is only one question that I see that should be brought up, and
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. been a tendency here to think of the plain logic of the thing.

that is, 1s the other fellow unfalrly surprised? We have
tried to guard against that, We have tried to guard it in the
rule proper. I wlll say that if we think in the cases that
coime to us that there has not been a falr chance te submit
both sldes, of course we reverse on that, and 1t is uprto the
trial Judge to see that that 1s fairly done. But once you
cover that--and it is a practicél question whether each side
hed a chance to flle 1lts affldavits or not--I don't see any
reason for the restriction.

You suggested, Senator, that we should always call
this just a motion for summary Judgment. I have suggested that
from time to time. I think that is quite a logical proposition,
not a necessary one. It 1s 3ust because you can allow it to

expand 1f you wish, Again I must say that there has always

This has gotten away from the logiec. =~ It has now so developed
that I don't know whether this Committee could stop what they
themselves have started. You started the idea that the wording
of the pleading 1s not binding, and the circult Judges are not
now holding them binding. You certalnly have a job 1f you try
to reverse us on that.

JUDGE DONWORTH: When did we start that? By this
amendment here? _

JUDGE CLARK: Oh, no, Judge Donworth. This amendment

has not been in effect, and yet the circult courts are now
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unanimous.

THE CHAIRMAN: Unanimous on what?

JUDGE CLARK: On taking matters outside the plead-
ings and considering all these things,

PROFESSOR SUNDERLAND: What Gid we do that caused
that?

- JUDGE CLARK: You misinterpreted what I sald. You
are all shooting at me. I say again that I wish you ﬁculd read
the cases and tell us if we are wrong. I don't see anything
wrong with 1t. What I think we did, Edson, is that originally
we made the pleadings less important. I think we did all this
in 1938. I have always thought so. I have argued for it, and
I think we did it. I think that once you took away the God-

given restrictions of pleadings, this was ﬁhe only logical end.

~ The pleadings are not the thing that are golng to control, if

the Judges can see through it and get some other idea of the
caée, ag we do.

Speaking of the cases, I have followed this pretty
closely, and I have discussed it with others. The'oniy’circuit
that I thought that was at all doubtful was the Eighth Circult,
and 1 had some correspondence with Judge Gardner about 1t be-
cause he had some dicta in one case in éhich he spoke of the
binding effect of the pleading proper. He wrote then very
doubtful.ébout this. 8ince then we have had the case that we

have cited here on a motion to dismiss, and he takes the
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.have been talking about cases, as I understand 1%, where the

affidavits., I think 1t was Judge Johnsen who wrote the
opinion, but neverthelegs Judge Gardner was in the group.

THE CHAIRMAN: An Eighth Circult case?

JUDGE CLARK: It is the case we have cited here,

MR, LEMANN: What page?

THE CHAIRMAN: What does it hold? I thought we put
a rule ih saying that the case could be'dismissed if the com-
plaint doesn't state a good claim. You had placed some
emphasis on the importance of the pleading.

MR. LEMANN: 1Is it a statuté of limitations case?

THE CHAIRMAN: Page 9 of the supplement?

DEAN MORGAN: No, of the orlginal.

MR, LEMANN: That 18 a case where the defendant was
getting a Judgment. What confuses a llittle bit is that you

plaintiff 1is trying to save his hold,ias it were. He got up a
defective pleading. The defendant comes in on a motion to dis-
miss, & demurrer, and on the face of the papers it is good, and
the plaintiff says, '"Well, maybe it 1s good on the face of the
papers, Judge, but I didn't put this right. Here are the
facts. Here is an affidavit that shaws-it the way it ought to
be." 1Is that the case the Reporter has described to us?

THE CHAIRMAN: One of them. ,

MR, LEMANN: 'Then, that really amends the‘pleadings

as well as states the facts for summary Jjudgment,
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~on a complaint that states a good claim, As far as the rules

THE CHAIRMAN: It doesn't amend 1t; Monte.

MR. LEMANN: It doesn't amend 1t, but it has given
that result. _

THE GHAIHMAN: One funny thing about our summary
Judgment rule, which may be something you have never thought
about, is that on a motidn for summary Judgment made by the
defendant against a bad complaint, as the rule is worded and
operates, the pleintiff, wilthout amending his>complaint to
make it a good complaint (otherwise, he wouldn't have any
motion for summary Jjudgment), can come along and set up by
affldavits facts outside the complaint that make a good case.
If so, the motion for summary Judgment 1s deniled. However,
there 1s nothing said in Rule 56 about the plaintiff's then

amending his complaint so that he is golng to get a Judgment

are concerned, unlese the defendant comes in wilth a demand
that he amend the complaint and maske the complaint good, the
summary Judgment rule permits Judgment on pleadings that do not
state a good claim, ‘

. | The thing that we are dealing with about this cbnver—
slon business is nothing different from that. It doesn't raise
any new problem of that kind. That arisesrunder the sunmary
Judgment rule itself,

SENATOR PEPPER: Mr. Chairman, 1t seems to me there

is one fundamental thing that would help me a lot if I could
have it clarified.
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Is it really true that we don't seriously mean by our rules
that the complaint need state a ground for relief? If 1t need
not, then a whole lot of things follow. Among others, any
old complaint will do, and when you move for Judgment on the
Pleadings for fallure %o disclose a cause of action, 1t is a
real futllity because all the plalntiff has to do is to say
what Monte Lemann suggested: ‘#Here is an affidavit that cures
it all up. % If that is true, there is no necesslty for amend-
ing the pleading so that 1t would show a cause of action, be-
cause 1t doesn't make any difference whether it does or not.

MR. LEMANN: Yéur affidavit has really operated as a
éort of automatic amendment of your pleading in the case the
Chairman haé put, |

SENATOR PEPPER: That is right.

MR, LEMANN: Your affidavits take the place of amend-

‘ments to the pleading.

THE CHAIRMAN: If you are asking me, I won't agree,
and I will voclferously and voluminously oppose any idea that
under our rules as they are worded, & party, against the oblec-
tion of his opponent, can go to trial and get a judgment on a
obmplaint that doesn't state a good clalm. I don't think the
rules support that for one minute, and they have not from the
beginning. If the plaintiff has a bad complaint and bolsters
it up with affidavits to show he has a good case that he does

not state, the summary Jjudgment rule doesn't specifically state
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that before he gets to trial and gets judgment, he must make
his complaint good. It doesn't say so specifically, but I
think that the effect of the rules as a whole contemplates
that he should be required to do 1t.

MR, LEMANN: I thought you just told me, though,
that our rules didn't require that, that they didn't work that
way.

THE CHAIRMAN: Didn't work what way?

MR, LEMANN: To make him amend.

THE CHAIRMAN: The summary Judgment rule doesn't.

MR, LEMANN: Yes. ‘

THE CHAIRMAN: That summary Judgment rule doesn't,
but there are plenty qf grounds under the ruies for stating
that his pleadlng must state a good claim before he finishes.

MR, LEMANN: But the summary judgment does away with
all that. .

THE CHAIRMAN: It prevents his getting a Judgment
againset him before he amends his complaint. He stalle 1%t off
by saying, “I have a good case anyway," and when you come to

trial.and Judgment. I suppose, in order to determine res judlicatyg

and what is involved in the case, that the complaint ought to
be fixed up se that it really states the cause of actlon sued
on,

MR, LEMANN: You can look at the affidavit for that,

can't you?
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is the plaintiff whose complaint is attacked as stating no

_bolster up hls motion to dismiss by affidavits, it shows that

DEAN MORGAN: You can get a good summary Jjudgment on
a complaint that doesn't state a cause of action?

THE CHAIRMAN: That is right, if the affidavits state
what your real claim 1s,

MR, LEMANN: Without amendment.

THE CHAIRMAN: Without amendment.

MR, DODGE: Suppose the party producing the affidavit

claim, he can accomplish the same result exactly by amending
his complaint, and no hardship 1s inflicted upon the plaintiff
by requiring him to do that. I should think that a district
Judge who received something in the form of an affidavit which
shows that the plaintiff had a cause of action might well re-

guire him to amend his complaint. If the defendant seeks to

1t isn't a motion to dismiss; it is something different. He
has gone outsilde of the record and obviously may be required,
if he wants to, to file a motioh for summary Jjudgment. If he

hasn't done it, he can't support a motlion to dismiss the plain-

t1ff's claim by his own affidavit of facts outside the complaing

THE CHAIRMAN: The defendant can't?

MR, DODGE: The defendant can't,

THE CHAIRMAN: Oh, yes, even though the complaint
states a good claim’specificaliy, the defendant can come in

with affidavits saying that it is all a lie, that he has

124
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- &a Plaintiff who states a good claim in his complaint.

witnesses who willl testify so-and-so.

MR, DODGE: That raises a questlon of fact, obviously
not appropriate for summary Judgment.

THE CHAIRMAN: Oh, no. Half the motions for summary
Judgment by defendant are cases where the complaint does state
a good claim. The defendant comes in by affidavit and says he
has witnegses who know thus and so, and here are their affi-
davits. "They think the facts stated in that complaint are
not true, that they are a sham," Then the plaintiff comes back
and supports his allegations in his complaint by putting in
affidavits showing that he has wltnesses who will testify of
their own personal knowledge that the statements in his com-
plaint are true. That ralses an lsasue of fact for trial, but

there are many cases where summary Judgment 1s granted against

MR, DODGE: The defendant has there converted his
motlion based upon the complaint into & motlon for summary judg-
ment,

THE CHAIRMAN: No, it isn't based upon the complaint,
because the complaint was good. The complaint states a good
claim in the case I am considering. It i1s invulnerable agalnst
a8 motlon to dismiss for fallure to state a good claim, but the
defendant comes in and says, "You have stated a good case, but
your sallegabtions are a sham and the affidavits I present show

that you haven't got any proof to this effect.? The plalntiff
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is put on his mettle to make some showling to the court that

he has some basis to support hls alliegatlons. The court does
not declde the fact on the affidavit. He simply decldes that
there is proof which ralses a question which ought to be tried.

- MR, DODGE: I am assuming that the motion we are
dealing with here is a motlion to dlsmlgs the suit for féilﬁre
of thg complaint to state a cause of action,

| THE CHAIRMAN: And you are assuming that the complaint
1s bad. o ,

MR, DODGE: If the defendant puts.in affidavits de-
nying allegations of the complaint, it ceases to be the kind
of motion he has originally filed and becomes & motion, at the
most, for a summary Judgment. |

THE CHAIRMAN: As Charlie would have 1%, yes. As

- the words now have it, the Judge would have discretion to say

whether he would allow it to be converted and receive those
affidavits or whetherrhe wouldn'st.

SENATOR PEPPER: If the defendant moved on the ground
that the complaint falled to state a cause for rellef, would
he have & simlilar discretion to say to a plaintliff who brought
in an affidavit at the time éf the argument, *I decline to look
at your affidavit's

THE CHAIRMAN: "Make your complaint good or go out of

‘court.® Under this rule as it is worded, the Jjudge would have

dlscretion to say, "I will receive this stuff," or, "I won't
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receive it,"

overlooked the fact that this ie not new. Clause (6) is not

SENATOR PEPPER: Wouldn't it tend to great clarity
1f he had to follow that course? It seems to me it would make
plaintiffs more careful in framing their complaints and Jjudges
more careful in disposing of motions to dismiss Af there were
none of this hodgepodge business as to what you were doing.

The plaintiff has to state a cause of action in his complaint,
Whatever the form of it, we aré agreed on that much, I guess.
There has to be some ground for relief disclosed in the com-
plaint. If so, why not make it obligatory for the court to
consider a motion to dismiss for fallure to state a cause of
action; on the record as 1t stands?

| JUDGE DONWORTH: That is what this says right here
as 1t has stood since 1938,

SENATOR PEPPER: The Reporier says that perhaps we
could not, by any words we use, counteract the tendency in the
bar, which is to treat the statement in the complaint as rather
an unimportant thing and to buttress it up by coming in at will
with a supplementary declaration and affidavist.

JUbGE DONWORTH: I think the answer to this whole
confusion 1s that the judges who have mixed up thls gquestion of

stating a claim with-the exlstence of a claim have uniformly

new, Clause (6) was twenty-five years old in the Jurisprudence

of the Unlted States when we put 1% in here, and the Judges
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who have followed the line that the Reporter calls attentlon
to ignore that fact., I have tried to gelt here the Equity
Rules of 1912, if that is the year (it is very close to that
year, anyway), but I don't find them availlable.

JUDGE CLARK: Here they are,

JUDGE DONWORTH: The Eduity Rules of 1912 or 1911
had a sectlon in them, dquoting from memory only, saylng that
demurrers are abolished, and the relief formerly available by
demurrer can be availed of by a motion to dismiss. 8o, for
twenty-five years before we put this clause in here, it was a
recognized situatlon in the federal courts that if a complaint
did not state a cause of actlon, you could move to dismliss the
case,

It being an equity proceeding (of course, it was

. the Equity Rules only that were being dealt with), the court

always acted eduitably, and I think we have all had the
experlence that when a motlon to dismliss the complaint for
fallure to state a cause of actlon was before the court, if
the plaintiff intimated to the court that he could amend as to
this particular point, the court invariably suspended Judgment
untll he did amend. There 1s ne foundatlon ln the rules for
the 1ldea that thls 1s new and that it requlres some drastic
intervention of the Judges to save it from absurdity.
Professor Moore has handed me this. I haven't read

1t recently,
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- I don't think that is a sound interpretation,

"Rule 29. Defenses; How Presented. Demurrers and
pleas are sbolished. Every defense in point of law arising
upon the face of the bill, whether for misjolnder, nonjoinder,
or insufflclency of fact to constitute a valid cause of action
in equity, which must heretofore have been made by demurrer or
plea, shall be made by motion to dismiss or in the answer.®

" That was the law twenty-five years before we put it
in here, and the idea of apprcachihg this as something new 1s
entirely erroneous.

JUDGE CLARK: Mr. Chairman, of course I disagreed
with Judge Donworth's interpretation from the beglnning. We
disagree& expliclitly in the statement in the Institute. That'
has 5een discussed at length In all sorts of law reviews, I

am perfectly willing to go back to argue the original points.

THE CHAIRMAN: You mean you dlsagreed in the Insti-
tute as to what the eQuity rule meant?

JUDGE CLARK: Not what the equity rule meant, but

Rule 12(b), and of course, Mr. Mitchell, as you know, I disagredd

with you on it.

THE CHAIRMAN: And the other fourteen members. There
has never been & man on the Committee, except you, who ever
made the contention that Rule 12(b)(6) didn't mean what 1t said.

JUDGE CLARK: There are provisions of the rules that
provide for the admission of affidavits, and I have thought--
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THE CHAIRMAN: Those were the rules that sald when
they were admlasible, they would be admitted in a certain way.
There never has been any difference of opinion emong the Com-
mittee about that.

JﬁDGE CLARK: I don't know. I haven'tbeen so sure
of that, but it hasn't seemed to me that 1t did tdo much good
to go back and argue that case again, bécause I have tried to
argue 1t a good many times aﬁ& we don't get very far on thaﬁ.
I simply mention 1% now with the statement that you will find
in the cases (cases that I have written myselfl, as well as

others), in the law revliews, and elsewhere, statements of a

different point of view,

If you were to say that this provislion for fallure to
state a cause of actlion is only twenty-five years old, of courss
~that 1sn't true. That goes away back in our history. That 1is

just the old general demurrer as such. It 1s a question how we
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fashion these rules around the'present ldeds of the general
demurrer.

MR, LEMANN: All of this comes out of that summary
Judgment practice, as I understand 1t.

THE CHAIRMAN: Yes.

JUDGE CLARK: Of course it does.

MR. LEMANN: We were told that an illegitimate prac-
tice, if I may say so, had groﬁn up by which the Judges were

conﬁerting demurrers into motions for summary Jjudgment.. We
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~and I must say I was and always have been surprised at the

were told that here were all these lllegitimate children, and
we had better legltimate them and glve them some standing in
the law. Your proposal, as I understand, goés a little
further and says that we will destroy the difference between
legitimate and 1llegitimate, that it must always be received
and the Jjudge must always treat it. Is that what i1s before us?
I think that unless we narrow the issues, we can get back into
conTuslon here.

JUDGE CLARK: I want to say Just how this came up.
I had something to do with suggesting these changes origlnally.
I thought some dlstrict Jjudges were construlng the rules too
narrowly; Some were not from the beginning, and there was a
divislon from the beginning. I thought the matter was in doubt
and that it needed some clarification. I brought it in here,

objectlions made, because it seems to me that with one hand, so
to speak, we havq destroyed the binding final importance of
pleading, and then with the other hand we suddenly go back in
a very small way; which I don't think can ever be done, really,
against our whole system.

I must say that it does seem to meé that this discus-
slon is far from anything I see in the cases as they come be-
fore me or as I read them, For example, Mr, Dodge asked, why
can't a plaintiff amend when he ls faced with a motion to dis-

miss? Why can't he amend ahd«set up the point? Of course he
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can. If he were Mr, Dodge and sat down and understood 1it, I
suppose that is what he would do. But the faéf of the matter
ig that they don't. Why, I don't know. I think it is partly
because they are in a hurry, partly because the district Judge
doesn't often tell them, A motion to dismiss comes up in thé
hearing, and the motion is granted. Then it comes before us,'
and there we are, I say this is more important for the courts
on review than it is otherwlee, because, as I say, I think if
you stayed before the distriet Jjudge long enough and got him
To hear you long enough, you probably would get your case out,
but.you don't in New York and I think you would not likely in
other pléces, They don't appreclate it at all. _

Let me say one thing more. Personally, I think that

it is a real question whether we need add anything. If we now

. start adding things, 1t seems to me that we are going to de-

stroy or make doubtful & very beneficlal, worth-while practice.
That is, the cases have gone beyond the thinking of this Com-
mittee., I say that directly. I think the cases have gone
beyond you, and it is a desirable and beneficial thing. Agaln
I wish you would read the cases. Are we wrong? Are we circult
Judges wrong in what we have done?

' THE CHAIRMAN: I haven't read the cases in the last
s1x months, but I had read every one up to date before that
in which this questlon had come up. The $trouble has arisen in

the clircult courts because when thé ceses got up to the clircult
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court they found that affidavits had been dumped in, recelved
by the district Jjudge with nothing being sald about it, with
no objection made or anythlng else, just dumped in as part of
the record and considered. When the casges éot u? there before
the C.C.A.'s, they sald, "This is labeled a motion to dismlss
for fallure to state a good claim," and that is what 1t was
originally. If they had stuck to that, the énly.question
would have been what the complaint stated, but the lawyers on
both sides dumped in affidavits, there wasn't any objection
made to them, and everybody had an opportunity to put in his
affidavits., They sald, "We will treat it as a proper practice.
The trouble was that the Third Circuit and some
others sald that these rules permitted what is known as a

"epeaking motion." Nobody on God's earth could make a defini-

~tion of a "speaking motion." There is no such thing in the

law., The phrase "speaking demurrer' was - ironlcally used
once in the common law, but what was a “speakihg motion"?
DEAN MORGAN: Every motion is speaking.
THE CHAIRMAN: When the‘affidavits were in and you

consldered them, how far could you go? Could you declde a case |

on disputed facts on affldavits? Wé_realized that they wers
talking about "“speaking motlons! ahd one thing and another, and

the rules don't say anything about them. They don't mention

~them. In order to tie the thihg down to definite practice, we

provided by the rule that we are dlscussing today, this
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" Proposal, that the matter be treated as a motlon for summary

judgment, which ties it up to that practice and prevents any
kind of lmplication that a Judgment can be rendered on affi-
davits 1f there 18 & genuine 1issue of fact. Iﬁ ties 1% down

to something that i1s provided for in the rules and that we know
about. It left 1t intentionally discretlonary with the trial
court whether he should receilve any such affidavits or not.
That is all that this did.

Now Charlie wants to come in and strike that dis-
cretlon out and make 1t obligatory on the court to treat it as
a8 motion for summary Judgment if eilfther party wants to dump in
affidavits, no matter what the motion started out to be. I say
that he 1is gettingrright back to the proposition he tried to

put through and hasn't succeeded for the last four years, and

~that was to abolish subdivision (6) in Rule 12(b), Just to

strike out all reference to motions to dismlisgs for failure to
state a clalm, and To make the point that used to be raised by
such a motlon one of the points that you could ralse by a
motlion for summary Jjudgment.

I say if we are gblng’to produce that result, let's
hit it head-on and abolish (6) and make everything of that
kind a motion for summary'judgmenf, whether it is limited to
the face of the pleadings or 1is supplemented by affidavits. I
don't like this subversaive business of trying by sldeswiping

the rule to get a result that we defeated intentionally some
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years ago. By my present talk I am not saying that we should
not. If you want to abolish motions to dilsmiss for failure to
state a good claim, abolish them, treat them as a summary judg-
ment motion; but don't abolish them by making it obligatory on
a court to treat such a motlon as a motlon for summary Jjudgment|

That is just whipping the devil around the stump. It isn't
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frank, and 1t 1sen't the right way to do 1it.
Meny of the lawyers who have read this proposal have
come back and saild, "If you are golng to do that, you might as

51 MADISON AVE.
NEW YORK

well wipe out your motlon to dismiss for fallure to state a
claim and have a summary Jjudgment rule in every case,

DEAN MORGAN: May I suggest, Mr. Chalrman, that at
the last meeting that was the point of the debate, Some of us
proposed that this 811 be made summary Judgment, that we make a

- combination here and ﬁhat 1t all be treated as a summary Jjudg-

ment motion, alwaye, first on the pleadings alone and, second,

Tie MASTER REPORTING COMPANY, INc.
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on the pleadings plus affidavits. Those of us who wanted to
do that were defeated, and this was a compromlse provisilon,

resulting in leaving it in the discretion of the trial judge.
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I was for the combination of the two, I must say, and I think
the Senator was,

SENATOR PEPPER: Yes.
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DEAN MORGAN: But the majority were against us.

Bunderland, I think, suggested the language that we used in the

S

amendment.
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~simply abolish the use of affidavits?

- posslbly could be taken,

PROFESSOR SUNDERLAND: I don't 1ike it. [Laughter]

DEAN MORGAN: I don't like it either, but it is your
words.

MR. DODGE: I would like to ask, Mr, Chairman, that
we adopt the suggestion very forclbly made by the New fork Bar
Association, by the Loé Angelesg Bar Assoclatlon, and by various
others, with which I personally sympathize heartily, and get
rid of this difficulty by forbidding the use of affidavits on
a motlon of this sort. 1If the plaintiff wants to get the
benefit that he might seek to obtaln by affidavits, he can
amend his complaint. If the defendant wants to ralse issues
not a?pearlng on the face of the complaint, he can flle a mo-
tion for summary Judgment instead of a motion to disulss sup-

ported, as it were, by affidavits. Who 1s harmed by 1t.1f we

DEAN MORGAN: The cllient,

MR, DODGE: No, he isn't,

JUDGE CLARK: The parties are harmed and the Jjudges
are harmed by being told in one breath that the pleadlngs are
not the final thing and by being now reétricted from looking
behind the pleadings. It has made a mockery of the circult
Judges; We have Just got to shut our eyes to what we see in

the past. I think that would be the worst step backward that

MR, DODGE: I doubt that on most of the issues, in
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the state courts at least, anybody has ever tried to support
a demurrer by an affidavit or the plaintiff has tried to get
away from a demurrer by an alffidavit.

THE CHAIRMAN: Robert, here is the trouble. Logloc-
ally, 1t is unassallable. If you want to make a motion based
on the complaint and answer alone, make 1t and stlick to 1it.
You have a perfect right to make a motion for summary judgment
and then use the allegatlon of the pleadingé as only part of
the case and put in affidavits., If you want to do that, do
that. That is all true enough. If you read the cases--and
I have read dqulte a lot of them--you don't find so much 4iffi-
culty ' in the dlstrict courts, but the trouble le that time and
time agaln a case comes up to the circult court of appeals

where there 1s a motion entlitled "Motlon to dismiss under

“Sectlon 12(b)(6) for fallure to state a claim, " and the motlon

is made: "I hereby move to dismiss thié casgse because the con-
plaint does not state a good claim." @igned, "Blank, for the
defendant.' That was the motion.

Then, during the course of the hullabaloo in the dis-
trict court, somebody started putting in affidavits; maybe it
was the”plaintiff, to suppoft his complainti There wasn't any
kick about it, The court wasn't asked to make & ruling about
1t, whether they should be in or out. They were dumped into
the record; and then the case comes up to the circult court of

appeals, and here is the complaint, bad. It is a bad complaint,




1$é

and yet the undisputed facts on the affidavits that both
parties have put in show that the complainant really has a good
claim and ought to have Jjudgment. I can show you cases like
that,

MR. DODGE: He should have amended his complalnt.

That is a very irregular practice.

STANDARD BUILDING
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THE CHAIRMAN: The point is that you get up to the

circuit court of appeals, and you have the answer plain on the
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face of 1t so that a final Jjudgment can be ordered right then;
but 1f your system 1s put in, they have to send the case back
and go through a long rigmarole in the district court and

approach 1t in a different way. They can't dispose of it
finally right then and there. All they can say i1s, "The com- -
plaint is bad on its face. There was no authority to receive

.affldavits, so we can't consider them. The case is remanded

THE MASTER REPORTING COMPANY, Inc.
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and the case diémissed, with leave to the plaintiff to amend
wlthin 20 days.% If you take the other theory, having the

record in that shape, you are in position to proceed to finsal
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‘Judgment; you settle the case right there ih the court of
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appeals and direct a final Judgment. That is a very great ad-
vantage to litigants,
MR, DODGE: There would not have been any such diffi-
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culty if the plaintiff had amended his complalnt instead of
I filing an affidavit.
DEAN MORGAN: If he had had s lawyer instead of a




THE MASTER REPORTING COMPANY, INc.

> o

NATIORAL PRESS BLDG,
WASRINGTON

STANDARD BUILDING
CLEVELAND

51 MADISON AVE.
NEW YORK

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

540 NO, MICHIGAN AVE.,
CHICAGO

159

~up, as the New York Bar Assoclation very foreclibly urges?

- up with affidavits?

fellow who had--

THE CHAIRMAN [Interposingl: As a matter of fact, I
can show you & lot of cases where that sort of record has gone
up, and that is what induced me to support thls present proposal

MR, DODGE: Why not prevent such records from golng

JUDGE DOBIE: Aren't there cases in which the districs
judge 1s more or less captain of the ship? Take the old stock
cage of decelt, where you have to allege scienﬁer, Wouldn't
it be elmple 1n that case, the district Jjudge seeing that
sltuation, to say to the piaintiff, #¥hat is wrong here is that
you haven't alleged this fact that the defendant knew this
thing to be true, the scienter." Wouldn't amendment of the

couplaint be very much simpler there than to mess the record

JUDGE CLARK: Yes, but how are you going to be sure
that the district judge is always golng to do the simplest
thing? The district judges Just don'f. As I say, it 1is partly
because the lawyers don't present the point, and it is partly
the hurry and one thing'and another, It seems to me that in
this day and generation you are not, by stating the formal
Prohibitions, going to get . back into the old days of common
law pleading. The whole splrit of the times is against it.

PROFESSOR SUNDERLAND: It seems to me 1f we take out

those words "and received by" and make 1t obligatory on the
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"notlice to the other side to appear in court and meet the case.

_every conceivable specification of negligence that could have

court, instead of being a progressive proposal, we go back at
least a hundred years to the common law which authorized the
general issus which could be filed and meant nothing on its
face and under which you could introduce any defense you had
wilthout any notice to the other side. I think that thls amountg
to Jjust about that.

JUDGE CLARK: I don't think the general issue was
such a bad idea.

DEAN MORGAN: Pleadings, Edson, now don't amount to a
hill of beans anyhow, except notice,-because you can change then
any time you want to. You rely now for the isesue upon disg-
covery. That is what you really rely upon to find ouf what
the case 1s all about,.

PROFESSOR SUNDERLAND: We purport to require scme

This would Just eliminate &all requirements of notice. You go
down there to argue what amounts to a demurrer, and you find
you have a wholly different case on your hands which you knew
nothing about.

DEAN MORGAN: I have never seen any device yet, except
discovery, that made counsel show thelr hands in the pleadings.
If you have a general allegation of negligence and make a

motion to make more definite and certain, the plaintiff puts in

happened in that. Then what is he met with? He is met with
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- hearing. That is what happens. I have seen it happen time

. which converts the thing into a motion for summary Judgment.

a genersal denlal, contrlbutory negligence, and assumption of
risk., Nobody knows when he goes to trial what the issue is
that 18 sctually going to be tried, unless you have a pre-trisl

and time again,

MR, LEMANN: Is there a motion before the house?

THE CHAIRMAN: No.

JUDGE CLARK: I did move that these be stricken out,
but of course I see you are against me. There isn't any use-
in continuing that.

_ THE CHAIRMAN: The things you wanted stricken out
were the words of the origlinal proposal whlch intimated that
the Judge would have some dlscretlon as to whether he would

recelve extraneous matter or not. Charlilie wants 1t obligatory,

I protest 1%, because 1f that is what we are doing, let's say
so and not wriggle around sideways on 1it.

DEAN MORGAN: Won't it make it clearer if you Just
say he shall treat it as ...? That mgkes 1t mandatory if you
strike out the *and received by". If you want to keep 1t as
it 18, shouldn't you say that the court may treat it, instead
of Just saying if 1t is offered and received by him?

THE GHAIRMAN: No. Maybe the_clause le amblguous as
1t stands, but as 1%t stands 1t 1e intended to mean that if 1t

is presented to the court and the court decldes to receive it,
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1%t isn't obligatory. The court may say, "I will not.receive
1t, and I will not convert it into a motion for summéry Judg-
ment , " |

DEAN MORGAN: That is right. That makes 1t discre-
ticnary with the court.

THE CHAIRMAN: What do yourwant déne?

DEAN MORGAN: The objection that was mede in some of
the comments that I eaw was that i1t wasn't clear, and I should
have thought it would havé been clearer to say, "If material
outside the pleading is presented, the court may in its dis-
cretion receive it and treat the thing as a summary judgment,
80 as to make 1t clear that it is discretionary. |

THE CHAIRMAN: I think that point is well taken., I
think the draft is a 1little ambiguous. |

DEAN MORGAN: If 1t isn't to be discretionary, then
the amendment by the Reporter seems to me to hit 1t squarely,
beeaﬁse he sald, 1f it is presented, it must be treated as s
sunmary judgment. Thaﬁ'means he has to recelve the affidavits,
aﬁd so fTorth, |

MR, LEMANN: OCould we bring it up by the other point
of view by proposing that lines 73 and 74 be amended to read:
“outslde the pleadings are presented to the court, the motion

may in the discretlon of the court be treated"? Would that

‘bring it up from the other poiﬁt of view? Either that or the

Reporter's suggestion.
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THE CHAIRMAN: No. If he recelves 1t, he hasn't any
discretion. It has to be summary Judgment.
MR. LEMANN: I took out the words "and received by".
THE CHAIRMAN: Then, you would make it obligatory
on him. If you hand 1t to him and present it to him, he is

bound to treat it as a motion for summary Judgment.

STANDARD BUILDING
CILEVELAND

DEAN MORGAN: That is the same as mine. "If matters
outside the pleading are presented to the court, the court may

in its discretiont,

51 MADISON AVE,
NEW YORK

MB.ALEMANN: That is what I meant to say.

PROFESSOR SUNDERLAND: The Chairman made a suggestion
earlier in the argument whlch seemed to me to make it very
clear. It was to have that read Ypresented to the court
without objection or by leave of court"., That would make it

.perfectly clear.
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MR, LEMANN: I don't think that is as plain as the
other. It would seem to me that on this particular point we

have our choice between the followlng two alternatives,

CHICAGO.

Alternative No., 1, which is the Reporter's alternative, would

540 NO. MICHIGAN AVE,

make the second sentence in clause (c) read as follows: "“If,

on & motion for Jjudgment on the pleadings, matters outside the

pleadings are presented, the motlon shall be treated as one

" HATIONALPRESS BLDG.
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for summary judgment." That 1s the Repofter's proposal., Am I
e right?
JUDGE CLARK: Yes,
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JUDGE DOBIE: He said "to the court’,

MR, LEMANN: Alternative Né. 2 would make it read:
#If, on a motion for Judgment on the pleadings, matters out-
glde the pleadings are presented, the court may in its discre-
tlon treat the motion as one for summary Jjudgment." Is that
cofrect?

THE CHAIRMAN: No, it is not, because if it is re-
celved, he has no dlscretion. It 1s a motlon for summary
Judgnment and is governed by the summary Judgment rﬁle. The
discretion 1s in whether or not he receives the stuff at all.,

MR. LEMANN: I left out the words "received by" in my
dlctation. I meant to leave them out. I sald if they are
presented. They have to be presented, or the point would not
arise, | | _

THE CHAIRMAN: I see what you are driving at, but so
many of these cases reach the circult court of appeals where
the trial Jjudge didn't show any discretlon at all. He Just
kept mum, and he didn't exerclse any discretlon in treating
it as a motion for summary Jjudgment. The stuff was Jjust ﬁhere
dumped.in.

MR, LEMANN: What did he do?

- THE CHAIRMAN: He made an order one way or another,
dismissing the domplaint or denying the motion, either one or
the other.

MR. LEMANN: Did he treat it as a motion?
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.order of motion granted or motion denied. The (.C.A. says,

THE CHAIRMAN: No. Either he made an order dlsmissing
the complaint, motion granted, or he denied the motion. That id
all,

MR, LEMANN: Did he decline to treat it as a motion?

THE CHAIRMAN: He didn't do anything.

MR. LEMANN: What was his result consistent with?

THE CHAIRMAN: His result was the proposition that he
probably intended to dismisg the complaint or refuge to diasmliss
it because he thought i1t stated a good'case, but he had all
these affidavits in. You don't know just what he wanted to do.
When the case gets in the eclroult court of appesals, you find a
motlon labeleé “Motion to dismias for fallure to state a good
claim under Rule 12(b)(6)," and then a lot of affidavits and

deposgltions dumped in by one glde or the other, and then an

"The complaint i1s bad. Both parties put in affidavits, and
there doesn't seem.to be any objectlon made to them,'and on
one vital question of law which gettles the case, there is no
dispute. They both agree in the affidavits thus and so is the
fact and that fact calls for final dlsposition. 8o, we will
not bother with whether the complaint is good or bad or any-
thing else, because the partlies have conceded by their affi-
davits, have praétically made a stipulation, in fact. Instead
of sending the case back because we reverse the action in the

lower court in holding what the complalint states, we will order
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Judgment and end the litigation."

8o, you see there 1s method 1ln our madness here,
"If ... matters outside the pleadings are presented to and
received by the court". We are not saying that he exercises
discretion in converting it into a motion for summary Judgment,
because half the time he doesn't. He actually took 1t and let
1% go in, and it 1s part of the record.

MR, LEMANN: Permitted it to be filed. What do you
meant by Yrecelved'. As you have stated the case to me, I
infer that the trlal court refused to gilve 1t effect as a
motion for summary Judgment in the case you put. The stuff was
put ln the record, but he really ignored 1it.

THE CHAIRMAN: There 18 no reason for that. He may

have treated it as a summary Judgment. You are asking me what

‘he expressly did about 1t. I say he didn't do anything but say

“Motion granted" or "Motion denied." He might have had in his
head that 1t was a motion for summary Judgment. He might have
had Charlle's idea that 1f you have a complaint, it doesn't
make much difference what 1t states 1f you put affidavits in
with some more facts in them which are in addition %o the com-
plaint and which make the complaint good or bad. You don't
know what his idea was. That 1s the whole point,.

MR, LEMANN: May I ask this? If you remenmber the

cases, did the C.C.A. affirm the district Judge in most of these

cases or reverse them? Did they reach the same result or a
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different result?

' JUDGE CLARK: No, there is quite a difference there.
Monte, we have classgified the cases in our draft here. It de-
pends on what you are doing. It stérts at the bottom of page
13.

"The decisions dealing with thls general situation
may be generally grouped as follows: (1) cases dealing with
the use of affidavits and other extraneous material on motilons;
(2) cases reversing Jjudgments to prevent final determination on
mere pleading allegations alone.*

, MR. LEMANN: These are all appellate cases. Group
(1) is all appellate cases, where Mr, Mitchell says the court -
of appeals sald, "What 1s the use of sending thls case back?
The facts are admitted, and the law is plain. We will decide

~the cgse," Is that right?

JUDGE CLARK: That i1s right. I think those were all
affirmances,

MR, LEMANN: They are all affirmances.

JUDGE CLARK: The second group, which is Jjust as
large, are cases of reversals because 1tfap§earedathat it was
Just a mere pleading poiht and there ought not to be final
Judgment on that. I can tell that from the cases that I remem-

ber that we had. For example, you will see in Group {2) the

.Rossiter v, Vogel case which I was using as an example a few

minutes ago. That was a case of a defense in a copyright case
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. was put in.

that the trial Jjudge considered 1nadeQuate. We reversed that,
MR, LEMANN: You have two more on page 15,
JUDGE CLARK: Yes.
MR, LEMANN: Why 4ld you reverse those two?
JUDGE CLARK: The Dioguardl v, Durning case was the

case of a ? made by aﬁ Italian, Mr. John Dioguardi.
The trial judge didn't pay much attention to him and thf%@%h\
him out, dismissed for fallure %to state a claim, I wrote the
opinion and held that there was enough stated there to be a
claim, |

. THE CHAIRMAN: That was Just a bare question of the
sufficlency of the complaint, wasn't 1t? Was there any

extraneous matter offered or recelved?

JUDGE CLARK: Yes, there was. We weighed it by what

MR, DODGE: I think the thlrd method of dealing with
this 1s much the simplest and best, and that is to forbld the
receipt of such matters on a motilon such as this, and I want to
go on record as favoring that solution of it. It has not
caused the slightest difficulty, so far as I am aware, in
the fifty years that I have béen dealing ﬁiﬁh demurrers and
motions to dismiss, where affidavits were excluded upon the
consideration of this.

THE CHAIRMAN: I can show you a dozen cases in the

clrcuit courts of appeals under that rule where the parties
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CHICAGO,

would have to start all over agaln in the district court,
although on the undisputed record in the C.C.A. one of them
was entitled to Judgment as a matter of law.

JUDGE DOBIE: Hae anybody suggested (I am not

advocating it, Jjust asking for information) that it might be

well to require the dlistrict Jjudge to specify what he 1is doing?
JUDGE CLARK: I think that 1s the kind of thing I
was trying to get away from, because he is pretty sure not to
specify; and half the time 1t will be carelessness of elther
him or counsel rather than mereiy a faillure to have his mind
on 1it.
SENATOR PEPPER: Mr. Chairman, may I ask the Reporter
this duestion? Takling his view as to what is desirable, would

not the simplest way to attain his objectlve be to strike out

_from Rule 12 the provision requlring & motion for fallure to

state a claim upon which relief can be granted? Then we get
rid of all our conflict, because there is nothing left except
motion for summary Judgment,

THE CHAIRMAN: That 1s what I sald. If we are going
to do what he wants, let's do i1t that way and not pussyfoot
around i1t this way. |

JUDGE CLARK: I have no question, Senator Pepper,

" that in another ten years that ls Just what we willl do.

DEAN MORGAN: I will vote for that right now, Charlie;

JUDGE CLARK: You and I have voted for it many times
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which 15 to make line 59 and subsequent lines read thus:

- in pleading by stating two alternatives, one. of which is going

" dismiss for failure to state a good claim. That 1s a right

already, and we would vote for it now.

SENATOR PEPPER: It seems to me that clarifty of
thinking requires us to face the two extremes. I have tried
to state one extreme, which is that we excise from Rule 12
the motion based upon the insufflcliency of the pleadings to
state a ground for relief. If we are not prepared to do that,

then 1t seems to me Mr, Dodge has stated the other alternative,

9On a motion under (6) to dismiss for fallure of the
pléading to state a claim upon which relief can be granted, no
matter outside the pleading should be considered by the court.
If the motion is granted, & motion to amend, if made, shall be
entertained. !

JUDGE CLARK: I don't think you will get anywhere

back on the practice.

SENATOR PEPPER: I am not suggesting that we state
alternatives, but I think we ought to have in our minds that
we must choose one of two alternatlves. |

JUDGE CLARK: That Jjust 1sn't so.

THE CHAIRMAN: I am afraid I don't agree with that.
I think there 1s a third possibility. You heve a motion to

you can exercise here. You have a motlion for summary Jjudgment,

if you want to go at 1t that way. You say it has to be one or
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the other. I say there 1s a middle ground. You can start on

a motion to dismiss for fallure to state a claim, but if for

. any reason one of the partles thinks that under 8ll the circum-

stances 1t would be better to convert 1t right then into a
motion for-summarj Judgment instead of golng through the format
of dismissing the motlon %o dismliss and going back to make a
motion for summary Judgment as a separate thing, they take the
short cut and they apply to the coﬁrt right then and there in
the hearing and say, "I would like to convert this into a
motion for summary Jjudgment." If Justice, equity, and speed
entitle them to 1%, I should think the Jjudge ought to have
power to pernit the transformation. That is the third alterna-
tive, and that 1s the one which the rules proﬁide for.

SENATOR PEPPER: It seems to me if you provide for a

_motion based upon the proposition that the Pleading does not

dlsclose a ground for rellief, then by the terms of the propo-
gition i1f you are goling to permit the plalintiff or whoever it
is that has filed the pleading to introduce an affidavit, then

ipso facto that does convert 1t into a motlon for summary Judg-

ment,
THE CHAIRMAN: That is what I say. You permit it.
SENATOR PEPPER: Then, why permit the futillity of a
motion for judgment on the pleadings by the defendant, when the
plaintiff can defeat his motidn by excising it from the record

and turning it into a motion for summary Judgment?
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'agree wilth you 100 per cent, but if it is a question where the

~on him in addition to the pleas is a matter for his dlseretion;

THE CHAIRMAN: You .can't without permission of the
court. That is Jjust the difference. If Charlie's method works

and either party can permit 1t willy-nilly of the court, I

court still has the power to say, "No, I won't allow you to
convert it--+#

MR, LEMANN [Interposing]: What 1s the difference
between what you are now proposing and what I dictatedras the
second alternative when I said the court may in its discretion?

| THE OHAIRMAN: I d41dn't say there was any difference,
I agreed wlth somebody that, as drawn, this 1s a little
amblguous as to whether the court has power to recelve this
stuff that is presented to it. I think i1t ought to bé made

perfectly clear that whether the court has this stuff dumped

but I do say that if the point isn't brought to his attention,
he isn't asked for a ruling and doesn't in words éxpress his
discretion, if it 1s just nandéa to him, nobody objects to 1t,
and 1% becomes part of the record on whlch the order 1s’ based,
then I think 1t ought to be treated as having been received by
The judge Jjust as 1f .he had expressly said, "I exercise my dis-
cretion and have decided to recelive this material," or just as
Af he had received it over obJectioh.

QR. LEMANN: Would 1t make your point clear 1f we
made it read thié way or gomething like this? I am sticking to
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line 72. Of course, you would have tc make the same change
above. '

& “If, on a motion for Judgment‘on the pleadings,
matters outslde the pleadings are presented to the court and
not excluded by him",.

JUDGE CLARK: i'think that would be much better,

THE CHAIRMAN: That satisfles nme.

MR, LEMANN: ‘"and not excluded by him, the motlon
shall be treated", |

MR, DODGE: ‘'may be',

MR. LEMANN: ‘“shall be',

PHE CHAIRMAN: ‘'"must be", because we don't want a
judge deciding a case on affidavits other than in Rule 56.

MR. DODGE: They may obviously ralse a question of

~ fact. MNeither party may want to ask for a summary Jjudgment or

have any ground for asking for 1it.

JUDGE CLARK: That is entirely covered by the rules,

because the rule on summary Judgment says in that case you
shall not grant summary Judgﬁent. It is taken care of.

MR, LEMANN: The Jjudge could exclude-it, Mr. Dodge,
by the language last suggested, and if he excluded 1t that
would show he would be saying, "Boys, you can't do it this
way. You will have to amend your pleadings. I am not golng

to let this stand as a motion for summary Judgmeht,*

JUDGE CLARK: I think your suggestion, Monte, lsn't
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~months ago. I Just noticed 1t.

the court allows it. If he has a right, then 1t is silly to

quite what I would suggest myself, but I think it makes it
clear, at any rate, and it avoids a good deal of the question
of amblguity. It probably avoids most of the question of
amblguity I ralsed,

MR, LEMANN: It would cover it, wéuldn't it, Mr.
Mitchell?

THE CHAIRMAN: Would you strike out "and recelved by!
and substitute for those words "and not excluded"?

MR. LEMANN: "by %the court',

THE CHAIRMAN: '"by the court, the motion shall be
treated as one for summary Judgment?,

MR, LEMANN: Yes,

THE CHAIRMAN: I think that clears up the ambiguity.

Here 1s an interesting note, in pencll, which I made four

"The fundamental questlion 1s whether a party who
nioves for dismissal under 12{(b) for failure to state a claim
has a right to treat 1t as a motion for summary Jjudgment and

a right to introduce extraneous matter, or may only do so 1f

retain 12(b)(6) [I agree with the Senator about that] because a
motion under it is always a motion for summary -judgment on
which extraneous materisl can be received.*

On the previous page of this note here I say that

the Jjudges have been conjuring up lmaginary trouble concerning
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. petition. If & guy, instead of amending a petition, wants to

- Judgment fleld and knows 1%,

what the district Judges do with thls stuff. I think your
amendment makes it perfectly clear that they can eilther recelive
it or reject i1t and, if they reject it, they have to stick to
the allegations of the pleading; 1f they admit it, then it 1s
automatically a summary Judgment conversion and it Jjust saves
the rigmarole of dismissing this motlion and making another one
on the next day in summary Judgment form. That is all it
amounts to. The judge says, "I will allow you to switch over
like this instead of going back to your office and drawing up a
new paper."® I don't see any objectlon to 1it.

MR, LEMANN: After all, what ie the difference be-
tween an affidavit and a petition? What is the difference be-
tween an amended petition and an affidavit? It ie a matter of

wording. You could Jjust as well call that affidavit an amended

file an affidavit, why not treat 1t as an amendment to the
petition, which is what this would permit in effect, tying up
then the showing of facts.

JUDGE DOBIE? Monte, I think your suggestion partly
angwers the question that I put. It seems to me that it 1is
quite important that this judge should know what he 1s doing,
and I think your wording puts it up to him so that if this is

presented and 1s not refused by him, then he is in the summary

MR, LEMANN: It also helps in the case where he
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"he wants to. I don't know of any rule that forbids one to make

could be made more plain by changing the language in this way.

doesn't know what he is doing, which I am told often happens
in the District of New York, where they seem to have district
judges who are not up %o the Louislana federal judges' level.

MR, DODGE: Then, with that amendment made, the
defendant says, "Of course, I don't want to ask for summary
judgment, * because obviously there is a questlon of fact there
if he amends his complaint in that way. Is he obliged to
press a motion for summary Jjudgment?

THE CHAIRMAN: He can dismiss it if he wants to.

MR, DODGE: He can withdraw the motlion?

THE CHAIRMAN: Yes., He can make a new one on any day

more than one motion for summary judgment.

JUuDGE DONWORTH: It seems to me Mr. Lemann's motlion

I am reading now what is in 1tallcs beginning with line 59.
I leave 1t @8 it is until I am notified that I should change 1%
WIf, on a motion under (6) to dismiss for fallure of
the pleading to state & clalm upon which rellef can be granted,
matters outside the pleading are presented to the court, the
court in its dlscretion may receive and consider such matters,
in which case the motion shall be treated", and so forth.
THE CHAIRMAN: That 1s a good rule, except that there
are cases where the court makes no ruling on 1t one way or

another, There is no objection made to 1t; it Jjust goes 1into
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. upon which the case 1s decided, and that is the case that goes

the record and you can't tell whether he has conside;ed it or
not,

MR, LEMANN: It was because you pointed that out that
I suggested this other language. -

THE CHAIRMAN: Thaf is why Monte's provision covers a
case where there ls silence all around and you canft tell Just
what happened, As a matter of fact, that is what most of the
cases are in the district courts.

JUDGE CLABRK: It 1s, yes.

JUDGE DONWORTH: That means that in every case, then,
it 18 converted. Is that the ldea?

THE CHAIRMAN: It is converted unless the court
excludes the stuff, 1f71t is presented to him and received by

the court, if it goes into the record as part of the papers

to the C,.C.A.

JUDGE DONWORTH: Judge Clark would still find the
same difficulty as to whether it was considered by the court or
not, because the court was silent on the subject,

JUDGE CLARK: Of course, as I sald, Monte's sugges-
tion would not be my first suggestion, but MHonte's suggestion
is one that I am willing to accevnt as the natural development
and one that accords a good deal with the cases. The others,

I think, wouid be a very distinet retrogression, but I think

Monte's is helpful. Did you get it?




THe MASTER REPORTING COMPANY, INC,

NATIONAL PRESS BLDG.

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS « GENERAL REPORTING - 51 MADISON AVE,

540 NO. MICHIGAN AVE.

CLEVELAND

NEW YORK

CHICAGO,

WASHINGTON

158

DEAN MORGAN: Yes, I got it; "and not excluded" in-
stead of "and received’,

JUDGE CLABRK: I think that is a helpful development
along the line of what is taking place.

JUDGE DOBIE: Somebody'made the voint here about
allowing amendment, and so forth. I think the general attitude
in the federal courts is to be Just as generocus and liberal as
they can be. You cite in there, Charlie, the case of Tghir FErk

v. Glenn L. Martin Co. I happen to have written the opinion in

that case. 1In that case the guestion came up whether they
ought to allow an amendment. I asked the lawyers in the circulf
court of appeals what the amendment was, and they drew 1t in
the court and we allowed 1%.
JUDGE CLARK: You allowed it in the circuit court?
JUDGE DOBIE: Yes, we allowed it in the eircult
court of appeals. They sald, "If you will take a recess for
ten minutes, we will prepare it," and they di&.
| JUDGE CLARK: That 18 an interesting thing. I don't
know thet there 1s general power to do that in the federal courf
JUDGE DOBIE: We did 1it, | '
JUDGE CLARK: I wouldn't object to it, but I don't
know that it is definitely authorized; _
THE CHAIRMAN: Mr. Lemann has made & motion that in
Rule 12(b), lines 62 and 73, the word ‘received" be stricken

out and that in place thereof there be inserted the words
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"not execluded",
" MR. LEMANN: And similarly in line 73.

THE CHAIRMAN: And a similar alteratlon in subdiviéio
(¢), relating to motion for judgment on the pleadings. Do you
want to vote on that? .

DEAN MORGAN: Yes,

[The motion was put to & vote and carried.]-

JUDGE CLARK: I think that takes us down to (d).
There 1g nothing I have to bring up on (d). I think 1% takes
us down %o (e).

DEAN MORGAN: It is cerftalnly not worth considering
that 6ld objection that we have had right along.

THE CHAIRMAN: We are down to (e), Motlon for More
Definite.statement. Is there anything new on that?

JUDGE DONWORTH: The New York Bar Assoclation is véry
strong asgainst abolishing the motion for a blll of particulars.

THE CHAIRMAN: The state bar?

JUDGE DONWORTH: Yes.

JUDGE CLARK: No. VExcuse me, Isn't that the
Assoclation of the Bar. |

JUDGE DONWORTH: Perhaps you are right. I will read
this heading. "Report of the Committee on the Federal Courts
on Sedond Preliminary Draft of Proposed Amendments to the
Rules of Civil Procedure for ﬁhe District Courts of the United

States." It is the New York County Lawyers' Assoclation.

m
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~about this New York County Lawyers' Agsociation report. That

'report 1s the world of Mr, Harold Harper. If you know him, you

THE CHAIRMAN: Not the Association of the Bar.

JUDGE DONWORTH: You are right. I 4idn't notice that
distinction. This 1s the Committee on the Federal Courts of
the New York County Lawyers! Association.

THE CHAIRMAN: That wouldn't mean much to me, Judge.
I know that Association. It has a small committee, and this is
the review of a half dozen lawyers. I don't know of any of
these rules which has been more grossly abused than this rule
for motion for more definite statement. It is really shocking.

JUDGE DONWORTH: No doubt 1t is true that when the
lawyer gets into a conglomeration, he says, “lLet's make a motion
to make more definite." That is what he does, and that gets
him more time. I have no doubt it isg abused.. |

JUDGE CLARK: Mr. Chalrman, I know something more

knbw he is a very nlce gentleman, but he says that one of the
gloriesxof the New York COlvil Practice Act is that 1t tried

to abolish the demurrer and didn't succeed. He said that very
directly. I have appeared before the Bar Association of New
York and argued these matters with Mr. Harper, and he is a good
lawyer of that school of thought. I don't want to say any-
thing againset him, but he certainly is a technical fellow,

and the work is his. I know because I have talked with other

members. For instance, Professor John Finn, who is & pretty
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‘we made our talks there in 1938.

~everything just as it is, only putting the bill of particulars

able fellow, was on the committee. I asked him, "What
happened? How dld you come to be on this?" He said, "Harper
wrote this out at length, and I didn't get in when it was con-
sidered. That is the way those things go, as we know, in
bar assoclation reports. One man Takes an active polnt of
view. It should be consideréd, but it is more Mr, Harold
Harper of New York City than it is an overwhelamlng demand from
the New York County Lawyers' Assoclation.

JUDGE DONWORTH: I thought well of My, Harper becsuse

he was chosen as the Chalrman of the Symposium Commlttee when

JUDGE CLARK: That 1s true. There is no doubt about
1t. He presided, and presided wlth great dignity.
JUDGE DOBIE: Do the New York lawyers want to leave

back? 7

DEAN MORGAN: That is what they want, This isn't a
new draft now, is 1it? 7

JUDGE CLARK: I don't think that they made much fuss
in their last report,

DEAN MORGAN: Yes, they made a fuss,

JUDGE CLARK: Did they the last time? It is only
loglical that théy would, but 1% is the sane gfoup, really.

JUDGE DOBIE: If they wanted to changé some of these

things here about the motion, I would be glad to llsten to what
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they sald, but my objection to the blll of partlculars and the
reason I enthusiastically recommended that we strike it out
was that it gave a terrific lot of trouble to the courts to
try to make a distinctlon between a motion for a bill of par-
ticulars and a motion to make more definite and certain., Some
of them took the old technical stand that the bill of particu-
lars was for purposes of trial only and that the motion to make
more definite and certain was for pleading. There were a great
many cases, I know, and I have read a lot of thosse, in which
1t messed the Judges up pretty badly. I am frank to say I
think we confuse it. As I remember Morgan's talk on it, he
gald that he agreed with that and thought if they wanted it for
trial they could do that by the vroviglons in here for dis-
covery. Is that correct?

DEAN MORGAN: Yes, Rule 33. You can get everything
you want and a lot more by a bill of particulars out of Rule 33

THE CHAIRMAN: I don't think anything has arisen
since our last meeting relating to subdivision (e).

JUDGE DOBIE: I move that the bill of particularg
still be killed.

THE CHAIRMAN: Unless there is a motion to change the
draft, we just assume it is killed. You have nothing on (f),
have you?

JUDGE CLARK: I don't think there is anything on (f).

Somebody has made a suggestlon.
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DEAN MORGAN: Motlon after motion to strike. That
is nonsense. That was suggested by Saussy.

THE CHAIRMAN: Is there anything on (g), Consolida-
tion of Defenseg? |

DEAN MORGAN: Nothing new on 1t,.

JUDGE CLARK: I think Ed 1s correct. There are
several suggestions, but it seems to me it 1g the kind of thing
that we have considered before.

THE CHAIRMAN: Nothing new?

JUDGE CLARK: No. )

MR. DODGE: Isn't there gomething new? Why did we
strike out the last four lines, (1) to (5)?

JUDGE CLARK: That, as I remember, was the preliminar]
motion, | :

THE GHAIRﬁAN; That divided the preliminary motions
into two groups, and now we have made them one..

JUDGE CLARK: That is 1it.

MR, LEMANN: May I ask if styllstically in lines 128
to 132 we should not put in Ysave as provided in subdivision
{h)", because you do permit, don't you, in subdivision (h), a
man;fo bring in Jjurisdiction and failure to Join an indispen- -
sable party?

JUDGE'GLARK: I think technically we are correct.

We say, 'he shall not thereafter make a motlon based on any of

the defenses or objections so omitted." In (h) he doesn't make

gy
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& motion,

MR, LEMANN: You say '"by motlion® in line 142,

JUDGE DOBIE: ‘“or by motion for Jjudgment on the
pleadings”,

MR. LEMANN: It 1s Just a stylistic point. I don't
think 1t will mislead anybody, but it 1s a little inconsistent
to say absolutelj that he shall not do 1t and then in the very
next subdivision to say that in these instances he‘can do it,

THE CHAIRMAN: I don't think I quite get that.

MR, LEMANN: You see, line 126 says, "he shall not
thereafter make a motlon based on any of the defenses or ob-
Jections so omitted. ™ -

THE CHAIRMAN: That is, he can raise ﬁhem by answer,
but not by motion,

MR. LEMANN: Yes,

THE CHAIRMAN: Now what?

JUDGE DOBIE: Line 142 says "or by motion for Jjudg-
ment on the pleadings" he can ralse them. |

MR, LEMANN: He can raise these partlcular ones,
namely, in line 137, “failure to state a cléim upon which re-
lief cankbe granted"; line 139, "defense of failure to join an
.1ndispensabie party"; and line 140, "the obJjection of failure
to state‘a legal defense may also be made by a later pleading,
if 5ne ls permitted, or by motion for judgment on the plead-

ings".
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“on. Make your motion under (c) when you are making a motion

JUDGE CLARK: I s8till think 1%t technically accurate.

Where 1s the motion for Judgment on the pleadings? A motion
for judgment on the pleadings is up in subdivision (c). That‘
ie permitted, and you can make your motilon under (c).

MR, LEMANN: I see.

JUDGE CLABRK: But if you don't make a motlon under
this rule,‘don't make it. I mean, (g) is geared to making a
motion under this rule. What you have Just now quoted from (h)
relates specifically to & motion ﬁnder this rule.

MR, LEMANN: This rule takes in (c¢), doesn't 1%%?
(c) as as much a part of the rule as (g) 1is.

JUDGE CLARK: Yes. You see, (g) goes back. It 1is
geared to this: "If a party makes a motlon under this rule and

does not include therein all defenses and objections”, and so

Tor Judgment on the pleadings.

THE cHAIRMAN: "this rule" doesn't mean (g); 1t means
the whole of 12, doesn't 1it?

JUDGE CLARK: Yes. Specifilcally it must mean all of
12 because, you see, the first line says, "A party who makes &
motion under this rule may Jjoin", and so on; Of course, I
don't see that there is any great objection if you think 1t
adds something. '

MR, LEMANN: I suggested it for you to think over and

see how 1% strikes the other members. If nobody thinks it 1is
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answer,

ﬂ\":‘

8gble party, and failure to state a legal defense.

. the other way about.

worth making, it isn't worth arguing.
THE CHAIRMAN: Then, as I understand 1it, if you make
a motion under this rule and don't join With.it & motion for

Judgment on the pleadings, you can't make & motion for judgmeﬂt
on the pleadings thereafter. You can ralse the poiht”bnly'by
Is that right=? A -

MR, LEMANN: That 1s not right, because line 142 says»
You can-do it by motion for Judgment on'the/pieadings in these
particular‘cases, I am talking only about these three special -
defenses that we are all agreed a fellow would have a right tél
bring up at almost-any tinme; namély, failure to state a claim
upon which relief can be graﬁted, failure ﬁo Join an indispen--
There are |
really only two of them; becauée the last is Jjust stating it
In (h) we have said that you can bring
those in at later stages, and I Just faise the point whether
(g) doesn't seem to intimate the contrary.

If so0, I think any

judge would say that (h) controlled (g). It is Just a stylistig

o

polint.

JUDGE CLARK: They are not lnconsistent, I believe.
All this really says, if you make a motion for judgment on the
pleadings and then don't include it, you can't make another
motion, which would presumably be another motion for Judgment
The provision in (g)

on the pleadings. Thet 1s all it says.

is that if a party makes a motlon under this rule and does not
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include therein all defenses and objections then availagble to
him, and so on, he lg going to use {(¢).

MR. LEMANN: Suppose I come in under (¢) and make g
motlion based upon }mproper venue, and 1 & overruled, Then I
flle an answer. Later on, I find that the fellow didn't state
a cause of actlon or that he didn't Join an indiepensable party
As I understand 1t, under (h) I can come in and bring those
points up. Yet, as I read (g), I have forfelted my right to
bring them up. '

THE CHAIRMAN: I think that to make it correct you
would have to say after the words "so omltted", Yexcept as pro-
vided in subdivision (h)." ‘ _
| MR. LEMANN: That would meet the point.

JUDGE CLARK: I didn't get that.

'THE CHAIRMAN: After the words Yso omitted" in line
128 insert Yexcept as provided in subdivision (h) of this rule.{

JUDGE CLARK: I don't believe there is any objection.
to that. What do you say:about that, Bill?

JUDGE DOBIE: I think that would clarify it a little.

JUDGE CLARK: I think that igs all right,

THE CHAIRMAN: It meets your point, doesn't it?

MR, LEMANN: Yes, 1t does,

 JUDGE CLARK: All right.
THE CHAIRMAN: Put it in and. chew it over. If you

find it is wrong, communicate with NMonte and persuade him,
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- (6) with all of the other preceding lines which relate to

_battles are you golng to allow? Shouldn't you have one general

MR, DODGE: &ome objectlon has been made to Joining

Jurisdiction over the person and over the subject matter. They
ralse the polnt that jurisdiction of the parties should be
disposed of first, even thoﬁgh the defendant may havé in nind
to raise a point under (6), because 1f you Jjoin (6) there you
have to flle a brief wlth your motion in support of it---

DEAN MORGAN: That 1s the Chicago Bar Assoclation.

MR. DODGE: ---where your maln defense 1is 1mpropef
venue or something that goes rigﬁt-to the Jjurisdiction over the
person. I ralsed the point because I didﬁ't remember why we
struck out the last four lines of (g).

JUDGE CLARK: This is the same thesis that we have

been trying to work on. How many chances for preliminary

preliminary battle, if you are going to have §ne, and fight it
out, and shoqld you be able to try seriatim? Should you have
one bite at the cherry now and, when you lose, have another
bite at the cherry, and keep going that way?

MR. DOEGE:. You have admitted it‘by allowing it to be
stated in the answer, but you don't permit it to be raised by
motion.‘

JUDGE CLARK: If the court has no Jjurisdiction of the
subject matter, it is true that is going to be thrown out when-

ever 1t appears, even in the appellate court. We can't do
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anything about that. We are not even trying to. However, we
are saying that 1f you ask the court tec hold up everything for
a hearing, yéu are to present in general the clalmg you have,
It will operate somewhat to push a fellow on into making his
general points at one time. It won't be complete.

Of course, on your question of defense of failure to
staté a claim, we now have it pretty clear that you raise it
by summaryrjudgment. As a matter of fact, wé haven't tied up
the summary judgment at all. I dild suggest at one time that
you should not have too many chances to move for summary Judg-
:ﬁent. That was voted down. As I take 1t, theoretically, now
you could raise practically all these points by making a sum-
mary Judgment motlon once a week right along. So, I will con-
fess that this isn't absolute.

THE CHAIRMAN: The point 1ls that nobody has thought
to do that; no lawyer has yet dlscovered that he can make a
summary Jjudgment motlon every week,

- MR, LEMANN: If he made that motion every week, that
wouldn't suspend the runniﬁg of the fime ageinset him for filing
his answer, would it?

JUDGE GLARK: I wonder if I couldn't get some lawyer
to do 1% sometime, and maybe then I could make the suggestion tq
1imit that., That 1s perhaps an idea., No, they haven't done
1t, 1t ise true.

MR, LEMANN: I think we debated this and said this
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was a compromise the way we have 1t now on what the Reporter
wanted us to do, to which I think there are some objections.

As Mr, Dodge pointed out, i think it is a little tough on me if
g fellow sues my cllient and plainly I think there is no Jjuris-
diction, that I can't ralse the question of Jjurisdictlon unlesgs
I also throw in all the other points that also appear on the

basis of the paper., I have to put them all in, or else I put

- them all in my answer. I console myself by saying that I

will plead to the Jjurisdiction, 1f I think 1t is very plailn,
and 1f I lose on that, I am not entirely out because I can
ralse all thege other questions ln my answer,

THE CHAIRMAN: Then you can make a motlon for summary
Judgment on the pleadings.

MR, LEMANN: That is right.

JUDGE CLARK: That is true.

MR. LEMANN: I think we debated it very fully.

| DEAN MORGAN: I know we dld. I almost wept over your

plight.

JUDGE CLARK: I think you have tob many chances now.

MR. LEMANN; I believe I sorﬁ of fought for this
compromise finally.

JUDGE CLARK: You suggested it, Monte,

THE CHAIRMAN: Have any new things which we have not
consldered before come up on this section?

DEAN MORGAN: Mr, Chairman, I think I wrote you after
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this was put in print that the Chicago Bar Assoclation ralses
the same point, that for faillure to Jjoin an indlspensable
party you have a mandatory dismissal here. It seems to me that
that 18 absurd 1f the party can be brought in without depriving
the court of Jjurlsdiction. You may have an indispensable party
who can be served, and it won't deprive the court of jurisdic-
tlon, and under those circumstances he ought to be added and
the action should not be dismissed. I think it would be absurd
to dismisg the action. |

JUDGE CLARK: Eddie, I would like to ask someone
about that. As g matter of fact, we worﬁied over that a good
deal in a case we had. There are other provisions in the rule
that direct the party to bring in an indispensable party if
he can. That is in the rule.

DEAN MORGAN: I know that,

JUDGE CLARK: That is in the rule on parties, Rule 19|

80, a person who 1s going to be harmed by having a dlsmissal

has a chance to correct, if he will, We had a case where he
hadn't done anything, and what was the court to do? Assume |
the premise of an indispensable party who is not Joined and--
| DEAN MORGAN [Interposing]: I will grant that. Why
don't you Just order him to be Jolned? |
JUDGE CLARK: Of course, there, too, a good deal of

the time you don't know what 1é going on. The court really

wouldn't know. Is the court then to stop and say, "I want to
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make sure that we can't'get him, that he isn't in the Jjuris-
dictlon, and so on'?

MR, LEMANN: Why couldn't he do it under this rule?
Why does subdivision (h) say that the case has to be dlsmissed?

DEAN MORGAN: It says so flatly. ‘'whenever it
appears ... that there has been a fallure %o Jjoin an lindls-
pensable party, the court shall dismiss the action." It is
Just exactly as if the court lackeé'jurisdiction of the subject
matter.

JUDGE CLARK: As a matter of fact, we had a case on
appeal'that bothered me a grest deal aﬁout this point. It was

the Zafeway Trails case. In that case the court ruled there

was an indispensable party and then was goling to dismlss and

did dismiss, and no steps were taken to bring him in. It got

~up to us on appeal, and the person who secured the dismlssal

sald, "It isen't up to me." We saild, "Why wasn't he brought
in?% The fellow who had won pleaded entire lack of knowledge.
He said, "I don't know. It isn't my doing. They had the
opportunity, and here we are."

| DEAN MORGAN: It should say the party shall be
brought in or the case dismissed within a certain length of
time Af he is not brought in, but certainly the court hasn't

the slightest discretion in this particular case. If 1t

. appears that there is an indispensable party, out goes the case

just as if there were lack of Jurisdlction of the subject
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magtter, and 1t seems to me that is just about as absurd a rﬁle
a8 you could get. N

JUDGE DONWORTH: What rule is that?

THE CHAIRMAN: Top of page 12 of our printed draft.

JUDGE DOBIE: Take a case like thils. The defendant
moves, and the plaintliff says, "Your Honor, I am very sorry.
~ That was a little oversight on my part, I realize now that he
ig an indlspensable partj, and I admit him. I happen to know
that he lives right around the corner here; and I can serve
proceés on him and get him in. Won't yﬁu let me do thate"
Do you mean the court has %o say there, "No, you didn't Join
him, and it has been brought to our attention.®

DEAN MORGAN: That is what the rule says.

PROFESSOR SUNDERLAND: It would never be construed
. that way.

JUDGE CLARK: ©No, I don't think so.

PROFESSOR CHERRY: Why should we say 1t%%

DEAN MORGAN: If they don't construe it that way,
they are golng right in the teeth of the rgle. That is all I
say. |

THE CHAIRMAN: What 1s the objection to saying that
the court should grant a reasonable time to bring in and Jjoin
the party and sérve him? Why should we object to that?

MR, LEMANN: Why codldn't you put in line 148, after

“party", "who cannot be jolned'?




174

STANDARD BUILDING
CLEVELAND

51 MADISON AVE,
NEW YORK

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

THE MASTER REPORTING COMPANY, Inc.

540 NO. MICHIGAN AVE.
CHICAGO,

NATIONAL PRESS BLDG.
WASHINGTON

JUDGE CLARK: I don't know that it would be erroneous
to put something in here, but I take it that all our rules are
subject to the general proposition of Rule 15, which 1s the
rule on amendment, and to Rules 19 and 20, which are the rules
as To parties, |

DEAN MORGAN: I shouldn't suppose so.

JUDGE CLARK: I didn't suppose -that you had to put
in & protestation in these cases.

DEAN MORGAN: When you say that order must follow,

I don't see how you can get away from it.

PROFESS0OR CHERRY: But the séme *ghall" applies to
Jurisdiction, where no otﬁer rule appnlies, where it 1s manda-
tory.

DEAN MORGAN: Yes. You havé 1t in the same class.

JUDGE CLARK: Look at the last sentence. Maybe the
last sentence of (h) isn't brbad enough. I should think the
last sentence by implication brought in the others,

DEAN MORGAN: I don't think you can deal with juris-
dlction of the subject matter and lack of an indigpensable
party in the same terms.

PROFES3OR CHERRY: How zbout adding after the word
"failure", "after reasonable opportunity'? It is the faillure
after reasonable opportunity to Join an indispensable party.

JUDGE DONWORTH: How would it do to say "refusal to

couply with a court order to join an indispensable party“?
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18 definitely connected with (2); "except (1) that' so and so

PROFESSOR CHERRY: He isn't refusing. He 1s falling.
I would suggest, Mr, Chalrman, adding after "failure to joln",
lgfter reasonable opportunity’.

THE CHAIRMAN: How would you word that to get 1t%

PROFESSOR CHERRY: Just as it 1s now, "or that there
has been a failure [adding] after reasonable opportunity to
Join an indispensable party”.

JUDGE DONWORTH: You must have more than the oppor-
tunity. You must have a requirement, & court ruling, before
this drastic action of dismissal ls taken.

JUDGE CLARK: There is nothing sald about dismissal
as to this provision. '

DEAN MORGAN: It says flatly the court shall dismiss,

JUDGE CLARK: I am looking at it. You Wiil see it

may be made in such and such ways, "at the trial dn the merits,
and except (2) that" when there is lack of Jurisdiction the
action shall be dismissed.

MR, LEMANN: Read on.

JUDGE CLARK: I am. I am stating now that dismissihg
applies only to (2). »

THE CHAIRMAN: Line 147 1s a vart of (2).

DEAN MORGAN: The part on page 12.

JUDGE DOBIE: ‘whenever it appears by suggestlon of

the parties or otherwlse ... that there has been a fallure %o
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- Join an indispensable party, the court shall dlsmiss the
action, "
DEAN MORGAN: You can't get away from a mandatory
thing 1lke that.
JUDGE DOBIE: That 1s pretty drastic.
MR. DODGE: The Chlcago Bar Associstlon says, "as is
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pointed out in the authorities, dismissal is an appropriate

remedy only if the missing party cannot be served with effec-

51 MADISON AVE.
NEW YORK

tive process or cannoﬁ be joined‘without ousgting the court of
Jurisdiction, ® |

JUDGE CLARK: I guess I will have to apologize. I
was wrong. Why not take it out of 147 and 148 and leave 1t in .
Eabove? ' | »

JUDGE DOBIE: Just cut out the italicized part?

JUDGE CLARK: Down there, but not in 139. Leave 1t
in 139.

THE MASTER REPORTING COMPANY, Inc,
LAW STENOGRAPHY - CONVENTIONS « GENERAL REPORTING

DEAN MORGAN: Leave it in 139 and strike 1t out here?

I would have no objection to that at all.

CHICAGO,

MR, LEMANN: The'only‘thing you have added by yutting

540 NO. MICHIGAN AVE .

it in 147 and 148 is that the court may do 1t without the
parties, It was the purpose of your (2), wasn't 1%, to let

the court take notice? Otherwise, you wouldn't have needed (2)
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WASHINGTON

at all, I guess the point was that the court ought to be ver-
. mitted to take notlce of the fact that thére was an indispen-

.sable party when the other parties hadn't’ sald anything about 1itf.

N
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Why wouldn't Mr. Cherry's suggestion cover it, "sgfter reason-
able opportunity" in line 1479

JUDGE DONWORTH: You always have a reasonable oppor-
tunity. The trouble is, you want a court order heré calling
your attentlon to the requiremens.

THE CHAIRMAN: You have had a reasonable opportunity,
but you have overloocked 1t, and now you are caught without an
indispensable party and the court slams you out of court. What
you mean 1s that after you are brought up by an order saying
he 18 going To dismiss unless you do Join the party, you have
a reasonable opportunity to do 1t. '

JUDGE DONWORTH: I would make that read "failure to
obey a court order for Jjolning an indispensable partyh.

PROFESSOR MOORE: Why don't we leave out what the

. court should do there? . In the first Yexcept! clause there is

no statement as_to what the court is to do. It can dismiés the
actlon 1f the party is indispensable and ilsn't brought in. It
can dlsmliss the action if a claim has not been stated, unless
the party aﬁen&s.

THE CHAIRMAN: That is right.

JUDGE DONWORTH: The mere fallure to Joln him cag
lead to dlsmissal., Mustn't there be a court ruling before
dismissal takes'effect?

PROFESSOR MOORE: We don't say what the court is to

do in the cases of defenses ralsed in the first “except!
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clause. I don't éee why we should state it in the second

"excépt“ clause.

PROFESS0OR SUNDERLAND: If we don't say what the court
does in the second 'except" clause, what does that méan? There
is no verb in the sentence then,

PROFESSOR MOORE: We state that these defenaes are
gtill open at the trilal, _

- THE CHAIRMAN: The whole of subdivision (2) would
havé to be reconstructed. ‘“whenever it appears by suggestion
of the parties or otherwise that the court lacks Jjurisdiction®,
You would have %o reconstruct that,

DEAN MORGAN: Mr. Chalrman, may I ask whether the
intention here is to have the court on its own motion notice
that there was an lndispensable party lacking?

THE CHAIRMAN: The point we really have in mind is
that when a party hasn't got an indispensable party in, and he
is brought up and told, "You haven't got him in," he ought not
to be thrown out of court without having an opportunity.

DEAN MORGAN: Even if nobody objects?

THE CHAIRMAN: That wasn't what we were talking aboutl
Maybe the point 1s there,

DEAN MORGAN: ’iou gee, 1f you had a proper motion, of
course we take care of that under the ofher.section; but this
puts 1t in the same situation as lack of Jjurlisdiction of the

subject matter, where the court notices it of its own motion.

/




THE MASTER REPORTING COMPANY, inc.

STANDARD BUILDING

LAW STENQGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE.

540 NO. MICHIGAN AVE.

‘NATIONAL PRESS BLDG.

CLEVELAND

NEW YORK

CHICAGOD.

WASHINGTON

175

THE CHAIRMAN: It says expressly that the court may.

DEAN MORGAN: I know, but I was wondering if you were
trying to protect the interest of the indispensable party who
was not Joined. Is that if, or what is the purpose of having
the court notice it of its own motiony That is what I want %o
know, |

THE CHAIRMAN: What about that, Mr. Moore?

DEAN MORGAN: If 1t isn't, you can strike out these
words at the top.

THE GHAIRMAN; If there is an indlspensable party
and nobody notices it or pays any attentlon to it, what 1s the
harm? '

PROFESSOR-MOORE: The theory is that the court can't
render a Jjust decree, |

THE CHAIRMAN: But nobody says he can't,

DEAN MORGAN: If nobody objects to it, what? You
are trying to protect the indlspensable party: Is that what
you are trying to do? o

SENATOR PEPPER: Aren't you trying to protect‘the
integrity of the proceeding? Supposeé no account is taken of
the fact that an indispensable party is not Joined, and the
court proceeds to a decree. Subsequently, a motlion can be made
or some appropriate gstep taken to treat the decree as a
nullity, to open it and set it aside because of the absence

of an indlspensable party.
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. there. If nobody says anything about it, I am stupld and my

DEAN MORGAN: A nullity? -

SENATOR PEPPER: Ag I understand it, an indlspensable
party ls one in whose absence the court can't make a compre-
hensive decree,.

DEAN MORGAN: That is right, but it dossn't mean he
hasn't jurisdiction to do 1%t. He can commit error in that
regpect the same as anybody else, and an indiépensable party
will not be bound by it because he 1s not a party torthe actionl

SENATOR PEPPER: And the parties for whose benefit
the Judgment 1s rendered may be deprlved of the advantage of
the Jjudgment.

MR, LEMANN: As I understand i1t, if I sue a tenant
to evict him, the owner, the landlord, is an indispensable

party. You can't pass on the title without the owner being

adversary is stupid, and I get a Judgment, can't the point be
raised on appesl? Can't one of the Judges of the supreme
court say, "Where 1s the owner?‘ How did you fellows do this?!

DEAN MORGAN: Who 1s going.to appeal?

MR, LEMANN: I win the case, and the other fellow
appeals 1t. The defendant appeals it. When the case 1is
called for argument in the appellate court, Judge Morgan, one
of the judges of the appellate court, may say, "How did you
boys do this without the owner of the land?" We have never

thought of that,
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. tlon?

~de novo.

DEAN MORGAN: That is what I want %o know,

MR. LEMANN: The whole case 1s thrown out, but you
might say that what you have here wouldn't prevent that, would
it?

JUDGE DOBIE: Monte, an even stronger case 1ls the
one that the books give of an indispensable party, a fund in
the hands of the court. I claim it all, and George Wharton
Pepper clalums it‘all. If they glve 1t all to me, they have
decided his claim. You see, that is a Jjudgment against him.
It 1s equivalent to saying he has nothing.

MR. LEMANN: Anybody can ralse that point.

JUDGE DOBIE: I .must éonfess T think Cherry's sug-
gestion takes care of it pretty well.

MH; LEMANN: What ls the objection to this sugges-

JUDGE DONWORTH: The whole litigation may have to go

DEAN MORGAN: I don't see any objection to it, but I
was Just wondering what the object was to having this on the
game basis as lack of Jjurisdiction, Your argument would apply
to almost anything, wouldn't it, to any error that appeared
that they hadn't taken advantage of?

PROFESSOR CHERRY: You could walve some,

DEAN MORGAN: You could walve them,

MR, LEMANN: The lack of a proper party could bhe
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waived, for example.

JUDGE DOBIE: I think in the case I put, if he had
Yo come in and didn't---

DEAN MORGAN: Oh, yes, that is a different thing.

JUDGE DOBIE: ---Then 1t would be all right,

THE CHAIRMAN: This is like the question of a moot
case, isn't it? Any court can throw it out and say that even
though the parties don't raise the point, we want to go on and
say this is a moot case. Isn't ;t moot Just as much where
they can't render a judgment affecting one of the parties in
interest as to say that the occasion haskgone by when we can
render an effective Judgment? That is the principle, isn't 1t2

DEAN MORGAN: Take Monte's case. The plaintiff sues,

and the landlord won't be bound by this anyhow if he wants to

- fight it out with the tenant,

MR. LEMANN: I don't believe the courts have held
that 1s the answer. I belleve the case has to go out.

DEAN MORGAN: How do you answer that?

MR. LEMANN: It is true that he wouldn't be bound.

DEAN MORGAN: BSurely. You would settle all the

" rights but the landlord's rights. They raise that of their

own motion.
PROFESSOR CHERRY: And one can make one more suppo-
sition, and that is that the court is stupid, too. Suppose

the court is stupid, too.

182
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MR, LEMANN: I move that we adopt Mr. Cherry's sug-
gestion and state in line 147 after the word "failure", tafter
reasonable opportunity’,

JUDGE DOBIE: I second that.

JUDGE DONWORTH: That doesn't reach the voint. You
alwaye have an opvortunity. The whole world is before you.

DEAN MORGAN: Suppose he is so dumb that the court
must tell him,

JUDGE DONWORTH: You want a court ruling before this
penalty of dismissal can take effect. |

THE CHAIRMAN: We are all agreed that it ought %o be
changed in some way in the paragraph,

MR. LEMANN: You can cover 1t by adding in line 148,
fprovided that the court shall not dismlss the action for

- fallure to Jjoln an 1ndispensable party without first affording

goportunity to Jjoin him, "

JUDGE DOBIE: That is the same thing, practically, in
a little more roundabout manner. I think Cherry takes care of
it.

JUDGE DONWORTH: I don't think "reasonable ovpor-
tunity ! meets the point at all.

MR, DODGE: I don't, elther. This motion 1s\pre—
sumably brought up ordinarily at the beginning of the case
for the first tilme.

THE CHAIRMAN: Someone suggest another form of amendme

qﬁ
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that satisfies everybody. We have trled one that isn't égree-
able. Let somebody who objects try it.

DEAN MORGAN: You are ftrying to be too brief in
your expression here. That is all,

THE CHAIRMAN:; What is your suggestlon, Monte, for
a change that satisfles everybody about a fellow's having an
opportunity after notice?

MR, LEMANN: You mean the second suggestion I made a
minute ago to add at the end of 148, "pfovided that the action
shall not be dismlssed for fallure to Jjoin an indispensable
party until the plaintiff has been afforded opportunity to
make such joinder without ousting the court of jurisdiction.?®
Thaﬁ gpells 1t out, if you have to have it spelled out. I
believe that spells it out,

THE CHAIRMAN: I don't see that that is greatly
different from “theré,has been a fallure after reasonable
opportunity!.

MR, LEMANN: I don't, either,

THE CHAIRMAN: I don't bellieve you aréfmeeting Judge
Donworth's polnt, ‘

MR. LEMANN: Wouldn't the éeeond suggestion meet your
difficulty; Judge Donworth?

JUDGE»DONWORTH: I think that, dismissal being so
serious a penalty, it should follow 6nly after a court ruling

deciding that the party 1s indlspensable.
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SENATOR PEPPER: Would it meet the difficulty to
say "fallure to Jjoin a party adjudged to be indispensable with-{
out reasonable opportunity"? Your thought is that there ought
to be a precedlng Judlclal recognition of his indlspensability.

JUDGE DONWORTH: I think "adjudged" is too atrong.

I think that goes too far. The court ruling is my point.

SENATOR PEPPER: ‘determined to be". All I meant
was an expresslon of Judiciai ovinion.

JUDGE DONWORTH: That 1e it.

SENATOR PEPPER: Isn't that really what we want?

JUDGE DONWORTH: That is the ldea.

MR. LEMANN: "Or that there has been a failure after
reasonable opportunity to Joln a party held to be indlspens-
ablet, |

JUDGE DONWORTH: That 1s it. _

SENATOR PEPPER: That s right. It seems to me that
is all we need. ' ’

: THE CHATRMAN: I don't belleve it means & single
thing different in the eyeé of the court, but if 1t satisfies
everybody, let'ts adopt.itﬁ

MR. DODGE: Isn't that all spelled out by the decided
cases? Is it neceggary to put those itallcized words into the
rule?

JUDGE CLARK: As a matter of fact, I have battled

with Mr., Moore. I wanted to leave 1t out.
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' that do not state what is going to happeﬁ to you if your de-

THE CHAIRMAN: To leave what out?

JUDGE CLARK: All the italicized, but there is a
techinical point there. I don't know. I always felt a 1little
bad about making so much fuss about indispensable parties,
anyway.

DEAN MORGAN: 5o do I.

THE CHAIRMAN: The point i1s that now if you strike
out the words '"or that there has been a fallure to join an
indispensable party," in lines 146 to 148, and let the clause
"the court shall dismles the action" apply only te lack of
Jurisdiction of the subject matter, evén though you do that,
you have 1eft 139, "the defense of faillure %to Jjolin an indis-
pensgable party". That defense can be availed of in such a way
as the court wants to apply 1it.

DEAN MORGAN: Leave something to the imagination
of the court, as Judge-cardozo used to say.

THE OCHAIRMAN: There are a lot of other defenses

fense 1sg sustained.
DEAN MORGAN: I move that we strike out the itallcized
words in lines 148 to 148, inclusive.
PROFESSOR SUNDERLAND: I second the motion.
THE CHAIRMAN: Ie there any objectlon to that?
[The motion was put to a vote and carried.)]

THE CHAIRMAN: So, we will leave the rule so that the
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court 1s goling to state what he can do in the case. Is there

anything else in (h)?.

JUDGE CLARK: I think that covers everything now.
There is really nothing important on Rule 13.

THE CHAIRMAN: Neither the Reporter nor anybody else
so far has any sugge stion to-make as to Rule 13.

DEAN MORGAN: DNo comment,

JUDGE CLARK: The comment was Longsdorf's, nothing
in particular. He just asks a question; '

THE CHAIRMAN: The Reporter hés ne suggestion to make
as to Rule 13. Has any member anything he wants to raise?
That was all chewed over, and tﬁere doesn't seem to be any-
thing very new in the comment. If not, we will procee& to
Rule 14.

JUDGE CLARK:; You may remember that we declded to
take out the references to advance notice to the plaintiff.
It is interesting to see there are quite a few peovle who
don't want us to do it.

THE CHAIRMAN: They don't reaiize why, though, do-
they? |

JUDGE CLARK: I don't think they really do. I want
to say that I struggled with this bnce more in that Friend

cage, the case of Friend v. Middle Atlantic Transportation Co.,

where the Distrlet Court of Connecticut had held that you could

bring in the husband to answer to the wife in Connecticut in a
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Personal injury action, and the plaintiff there amended. So,
you had the perfect setup if it worked. I wrote the opinilon,
and I hated to do it. I felt like stabbing a friend. As a
matter of fact, the attorney came around afterward and sald,

"The worst thing of all was that you wrote the opninion." We

held that you couldn't change jurisdiction. - He says he 1is

going to ask for a writ of certiorari, and I hope he does.
JUDGE DOBIE: I would say that that Baunders case,
which 1s cited above there, 1is before us, so I am very glad to
get any light I can on this problem, Changing the rule now
won'ts affect our decision, of course.
JUDGE CLARK: I feel a 1little sad about it. I hated
to do i1t, but there it i1s. If we are going to say that there

is not Jjurisdiction in these cases, then of course there might

- be occasionally something left of the rule, but the rule 1is

rather an invitation to do something that most of the time is
not going to bring any result.

THE CHAIRMAN: As I understand 1t, Charlie, in those
cases between the third party and the plaintiff, 1f there is no
diversity of citizenship or no’federal questlion involved, you
can't force the litigation., 1Is that it?

JUDGE CLARK: That is what we held there,

THE CHATRMAN: If there is jurlisdiction, if there is
diversity or a federal questién,_can you compel the plaintiff

to sue a defendént he doesn't want to sue?
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‘amended.

‘amended the complaint and set up a elaim against the husband

JUDGE CLARK: In the Friend case it was a little more

than that{ because in the Friend case the plaintiff actually

JUDGE DOBIE: Without any pressure?

JUDGE CLARK: The lawyer sald to us, "What was I
going to do?" and so on. Obviously there was pressure under-
neath, but there wasn't anything showed in the record as to
there being pressure.  All that apveared was that he did it

voluntarlily. The plalintiff Ffiend~was the wife of the driver
of one car which had & collision with a %ruck in Connecticut.
They are all Counnecticut people. Friend, the wife, sued the
truck, of New York, and the truck driver, who was of'some_other
place. The attorney for the defendaﬁts moveé to bring iﬁ the
husband, who of course lived with his wife. 5

JUDGE DOBIE: There 1s no contributlion between doint
tort feasqrs?

JUDGE CLARK: There 1s no contributioﬁ in Connecticut
That 1s very well settled. The Jjudge ordered the husband
brought in. Then the attorney for the wife {(who really was

representing some insurance coﬁpany, but actually was informed)

also, and the judge stlll refused to dismiss. It went to the
Jury, and the Jjury gave verdict for the plaintiff--that is, for
the wife--for §15,000 or $25,000, something like that, against

all of then together.' It came up on appeal in the name of the

185
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 husband, and we reversed as much of it as concerned the Judg-

ment against the husband, on the theory that they were citizens
of the same state.

THE CHAIRMAN: I understand that; but in cases where
Jurisdiction is not involved, even then carn you force the
plaintiff to sue the third party or to frame a complaint
against him?

JUDGE CLARK: Armistead is cofrect. I think there
are a few district court cases. Tﬁis has practically beeh only
in the distriect court on thls aspect. Judge Porterie, as I re-
member, and Judge»DeaQer have held that you could force the
plaintiff to accept the party, but in most of the cases it says
no. If the plaintiff says, "I don't want a man,! he doesn't
have to.

DEAN MORGAN: You reversed on the ground of lack of
Jurlsdlction?

JUDGE CLARK: That is 1%,

ﬁEAN MORGAN: On diversity of citizenship.

JUDGE CLARK: That is 1%t. 7

DEAN MORGAN: If ?here had been dlversity there,
then the whole question would haye been the power to cpmpel
amendment, wouldn't 1t? I

THE CHAIRMAN: Xes.

JUDGE CLARK: No. In our case that question would

not have come up, because they had actually amended.

196
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- from the juriedictional problem, the diversity of citizenship,

DEAN MORGAN: I know, but sﬁppose he had refused to
amend and you had diverslity.

JUDGE CLARK: Of course, I don't know what we would
have decided. I think we probably would have enforced i%.
There was a case I wrote sometime ago, an earlier case, Bates
against somebody, in which case there was diversity and the
plaintiff amended, and we let that go through.

DEAN MORGAN: Of course, affer you had actually tried
1% out, there was no sense in upsetting 1it.

JUDGE CLARK: The plaintiff had sccepted, and they
went ahead. |

. THE CHAIRMAN: If he had actually been willing %to do

1%, 1t is Jjust as 1f we had done 1t in the first place, but if
he doesn't, 1t 1s a futile thing, I suppose.

DEAN MORGAN: We debated this pretty strongly last
time, as I remember.

THE CHAIRMAN: Unless some member of the Committee
hasaQ

JUDGE DOBIE [Interposingl: I would like to hear from
goime of them, It isg a very lmportant question. Some of them
have taken the viewpoint that the way the rule is wofded now,
it isn't up to'the plaintiff to amend; that with the rule this
way, when the piaintiff brings the action, he subjects himself

to all the pains and penaltles of the rules, and that apart

191 |
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if the defendaﬁt insists on these parties being brought in
and the couft thinks that it is proper, he can try the case
that way; |

THE CHAIRMAN: Doesn't he have to put some allega-
tion in the complaint as ﬁo whether they were gullty of negli-
gence or something? | ‘

JUDGE DOBIE: The defendant who seeks to bring them
in as the third party alleges what thé actsrﬁf negligence are,.

Of course, I suppose the plaintiff-would be permltted to amend:

i1f he didn't like that statement of the case, but he doesn't
have to.

JUDGE OLARK: Mr. Dodge, your friend up in Boston,
the admiralty man, has written, and he 1ls very sorrj about it.
What 1s his name?

MR, DODGE: Fitz-Henry Smith.

JUDGE CLARK: And the Maritime Law Assoclation views
the thing with some regrét, but there is a difference there.
There i1s contribution in admiralty.

DEAN MORGAN: Yes,

MR, LEMANN: Have many cases_supported the jurisdic-
tion of the court to bring in the third party against whom the
defendant has a clalm in the dlstrict, on the ground of»
anclllary proceéding?

JUDGE CLARK: When the rule first started, the dis-

triet Jjudges viewed 1T as a great help, and they went quite a
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way in trying to find Jjurisdiction. The usual way of finding
Jurisdictlon was that the claim was anclllary. I think you can
do business in an appropriate case on that. -In our case we

took great pains to say that 1f you could find an ancillary

“ground, that was one thing. I think 1f there were contribution

that would perhaps be a good basls,

MR. LEMANN: Suppoée in the case you put, instead of
the husband's being directly responsible to the wife, he had
been responsible over; suppose he had been driving another
vehicle and the defendant had been responsible to the wife, but
the husband had been responslble over to the defendant.

JUDGE CLARK: That might come up on the questlion of
a separable controversy. -That.Was argued to ué, that 1s, that

there was concurrent negligence., If he were ansWerable over,

. you might olalm 1t was a separable controversy, and 1f &

sepafable controversy or part of 1t is well within the federal
Jurisdiction, you can bring all in. That was the argument made
to us., We sidestepped that. We discussed 1t a great deal, and
I think we would héve a good deal of doubt whether you should
use the separable controversy to bring in people who were not
diverse citizens. I don't know of anything which definitely
answers 1%, |

THE CHAIRMAN: Has the Supreme Court'had any caee
before 1t on that?

JUDGE CLARK: No.




THE MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING
CLEVELAND

51 MADISON AVE.
NEW YORK

LAW STENOGRAPHY - CONVENTIGNS + GENERAL REPORTING

540 No. MICHIGAN AVE.

NATIONAL PRESS BLDG.
WASHINGTON

_ CHICABO,

194

[Brief recess.]

THE CHAIRMAN: When we adjourned we were discussing
Rule 14, Third-Party Practlce, and the Reporter had finlshed
higs statement snowing how the céurts had held that you can
lead a horse td water but»you can't make him drink, or words to
that effect. Has anybody any suggestlon now on Rule 14% The
Reporter has none to recommend. '

| JUDGE DOBIE: What you have done, Charlie, 1s Jjust to

rule out of it the power of the defendant to implead a'party
whom merely the plaintiff has a claim against but agsasinst whom
the defendant has no olaim. Isn't that the ideas

JUDGE CLARK: That is correct.

JUDGE DOBIE: It certainly would simplify the rule a
good deal. |

THE CHAIRMAN: Then, we wlll pass on to Rule 17. 1Is
that the next that you waﬁt to take up?

JUDGE CLARK: I have a comment on 17,

THE CHAIRMAN: But there is nothing on 15 or 16 that
you want to deal with?

JUDGE CLARK: No, and really nothing on 17 for that
matter, ' N

THE CHAIRMAN: Does anybody on the Commitiee have
any further suggestion to make on Rule 17(b) as 1t stands here?
If not, we wlll pass on,

JUDGE CLARK: Apparently there has been no question
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‘should be eliminated from the Rules,"

. a lot of time on these rules. They came back and Jjust ralsed

on the party rules in general, which is interesting because
originally they went quite far. They seem to have worked
pretty well,

Rule 23, our old friend, the stockholders' sult,
The Chicago Bar Association says that "if the Rule deals with

a matter of substantive right, it should not be amended, but

DEAN MORGAN:' You wouldn't debate that, would you?

THE CHAIRMAN: We are all agreed, I think, that that
has to rest and take its chances with the Supreme Court. We
are not going to famper with it. I got a burst from a group
in New York which shows you how sometimes these proposals»from
lawyers are really not well considered. Itrcame from John

Davis' office, Ralph Hart and all those fellows. They spent

hell with the Commlttee because we didn't have guts enough to
come out in the rules and say whether im was substantive or not)|
I wrote back and sald, "If we hold that it is and eliminate 1t,
that is all right; but suppose we hold that 1t isen't and leave
1t in there, how does that settle anything? What is to pre-
vent somebody from litigating the question in the Supreme |
Court, and can the Géurt 11ft itself over the fence by l1ts own
bootstraps? They promptly subsided.

| I haven't heard an& obJection from anybody except on

this business of leaving i1t to the court to settle. Since they
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have held that it isn't a jurisdictional matter %o extend
summons outside the statutory limits, I am beginning to hope

that they will sustain thls Hawes v, Qakland rule as not a

substantive right., It i1s a thing that is worth your thinking

about. If you read Hawes v. Oakland, you find the real reason

that we adopted the equltable rule that a man shou1d not main-
tain a sult unless he had a right at the time the transaction
took place. The really fundamental reason we adopted that was
that we wanted to stop cheating in getting into the fedéral
courts on dlversity of jurisdiction. It was a devlce that they
adopted as an equitable principle to prevent cérporations,

that could not maintain a sult because they didn't have
diversity, from getting hold of some stockholder who had and
who could go in.

SENATOR PEPPER: They decided in Dodge v. Woolsgey

that the stockholder might sue. That was a case where the
directors didn't want to antagonize the loc¢al taxing authori-
ties, so they sald they were readj and willing to pay the
tax, and they left it to a stockholder to go into a federal
court and have the tax adjudicated invalid. Then there was

such & flood of litigation that in Hawes v. Qakland they advo-

cated the adoption of the rule.
THE CHAIRMAN: If they wanted to twist and turn, they
might st111 sustain this rule in the federal courts, not on

the ground of its being substantlive or procedural, but on the
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- Assoclation as such, which I took pains to find out. The

ground that it is a necesgsary brinciple to protect the federal
courts against fraudulent infringement on the Jjurisdiction.
They could do it if they wanted to, but I don't believe they
will,

Let's go oﬁ to 24.

JUDGE CLARK: Rule 24, particularly (b), Permissive
Intervention, our provision adding something so that the
agencies might come in, lines 19 to 26, There has been.some
objectlon to that from lawyers, and I think, after all, we
should expect that to be rather natural. I don't know that
there has been too much in numbers. The committee of the Bar
Assoclatlion of the City of New York made that objectlon. Again
I shall have to say that, in spite of the fact that these are

great assoclations, the report was never voted on by any of

chairman of that 1s a young Mr. Wood of the Root, Clark,
Buckner & Bsllantine firm. I think it is John E. F. Wood. I
was surprised that I didn't recognize any of the rest of the
members of the committee as federal practitloners. They were
younger men in the Assoclation, and they made this report.'
It was not a matter of Association vote,

MBE. DODGE: Which rule are you on now?

JUDGE CLARK: Rule 24; I was golng on to the third
paragraph, which is that Mr. Berger, who has written on this,

snd whose original suggestlon, I think, pretty much prompted

19%
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the addition--

THE CHAIRMAN [Interposing]: The third paragraph of
what?

JUDGE CLARK: The third naragraph of our sumnary,
page 26. He objects that the vroposed amendment doeén't go far
enough. He thinks that Tthere should be intervention_as of
right and that the words "claim or defense' in Rule 24 (b)(2)
are not sufficiently clear. He has a substitute, which you
will see beginning at the bottom of the page: ‘"When an appli-
cant's pecuniary or other interest may be adversely affected by
a determination of a quéstion of law or fact in thé main action

He seems to feel--and I think he may be right about
it—-that he has the Chief Justice's mdral gupport. He says he
has submitted thlis vroposal to the Chief Justice, That is what

. he did before, and the Chief Justlce suggested that they be

passed on to us. He submltted these suggestions and thinks
that he has the Chilef Justice's moral supvort. There it is,

JUDGE DOBIE: Where ls this rule?

JUDGE CLARK: The Reporter's summary, the original
one sent out in January, pages 26 and 27,

I think personally I might have some sympathy wlth
Mr. Berger's posltion, but since what we have done has ralsed

some questlon, we thought we were going quite a wéy. I think

~we ought certainly to go as far as we have gdne, but perhaps

that 1s enough.
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DEAN MORGAN: You mean that is for the government
agency proposition. You don't mean the other,

PROFESSOR SUNDERLAND: He hasn't suggested that there
has been any trouble experienced. It 1s a sort of abstract
oroposition with him, isn't it?

JUDGE CLARK: No, 1t is a little more than that.
There has been quite a little litigation about 1t. The chief

case l1ls Securlties and Exchange Commlssion v, United States

Realty & Improvement Co., in which the Supreme Court held that

the SEC could intervene, and it was because of that question
that the case had to go to the Supreme Court for determination.

THE CHAIRMAN: You mean they had a right under our
rule as 1t stands?

JUDGE CLARK: That is what the Court finally held,

MR. DODGE: -Permissive intervention was upheld.

THE CHAIRMAN: Mr. Raoul Berger says that where a
matter affects any statute or executive order administered by
a federal or state agency or any regulation, order, requirement)
or agreement, he wants 1% transferred from the permissive side
to & right. I can't see any basis for that. It may be Just
an unnecessary interference with a lawsuit. The permlssive
right gives the court power to let them in, and you can bet
your boots they Will let them in if there is any reasbn for 1t
at all. They will not turn down a publlc agency without good

reason. 8o, I don't think we need spend much time on that, do
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we?

DEAN MORGAN: His other suggestion, Charles, was al-
together too indefinite, wasn't 1ty ‘“When an appllcant's
pecunlary or other interest may be adversely affected by a
determination of & question of law or fact in the main action',

JUDGE CLARK: Yes.

DEAN MORGAN: It seems to me that is going wide.

JUDGE CLARK: That 1is very extensive,

THE CHAIRMAN: Is there any suggestion from the
Reporter that we make any change in our present proposal?

JUDGE CLARK: No, I haven't any suggestion to make.

I think you will find this coming back. He is & very perslstentg
gentleman, and a very able fellow, forkthat matter,

THE CHAIRMAN: He won't come back to us after we get
. through with this report. If he has the Chief Justice's sup-
port, maybe he can get the Court to change 1t. I have an idea
that the Chlef Justlce was trying Yo get rid of him and told
him to take it to the people who were working on.the Job.

We pass on, then, to Rule 267

JUDGE CLARK: There 1s something on 25, if we are
through with that.

‘_ SENATOR PEPPER: On 24, may I ask whether what has
been sald dispoées of Mr, Berger's suggestlon about the final
addition of the WOrds, Hand whether the applicant has another

remedy'? He has suggested that on your page 27, Mr, Reporter.
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JUDGE CLARK: Of course, if we don't make it inter-
vention as of right, I don't think we should add this, If it
is discretionary, I think the Judge can take into consideration
whether he has another remedy or not.

SENATOR PEPPER: . I guess that is right.

JUDGE CLARK: On Rule 25(d), in my latter summary,
page 10, is a suggestion from the Department of Justice that it
be changed to eliminate any requirement for substlitution of
successor public officer as & party in an action to which his
vredecessor officer was a party. He asserts the present rule
serves no useful purpose and entalls unnecessary work whenever
there is a change in office of Price Adminlstrator, Wage and
Hour Adminlstrator, or Alien Property Custodlan.

THE CHAIRMAN: What does he want?

DEAN MORGAN: He wants to go right on against the
original officer. ‘

THE CHAIRMAN: Suppose it is an injunction or order
or something like that. What does he do to people like that?
Doesn't he even name the fellow?

JUDGE DOBIE: Usually there is no objection in these
cases, 1s there? We had a case last week in which Porter had
succeeded Bowles as OPA Administrator. The counsel for the
government Just said, "Bowles is out, and Porter is in. Would
you mind wrlting Porter's namé in there?" There wasn't any

objection, and we d4id it.
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THE CHAIRMAN: This proposal, however, abolishes the

need for doing that. You could go right on suing Bowles and

ordering injunctions against him and everything with no substi-

tutions at all, as I understand it. Isn't that 1t?

JUDGE CLARK: Yes., I suppose it is a terrible propo-

sltion. They change these names around a good deal. There
is a terrific number of suits 1nvolv1ng’the-OPA. I think
there are 6000 or 7000 & year, and that far ovérshadows all
other gfounﬁs of federal Jjurlsdletion at the present time., It
is true that most of the cases are not tried, so it doesn't
mean there is much in terms of trial, but the bulk of the
cases 1s terrific. Every time they shift an officér, they
have to have all these orders for substltution.

MR, LEMANN: It 1s a damned nuisance, isn't 1%.
There>ought to be & way o sue the administrater, whoever he
is, without mention;ng any naue,

JUDGE CLARK: The curious thing 1s that once in a
while we get a case of that kind. We have quite a few cases
in which the party 1e named as the Collector of Internal
Revenue, Jjust like that. We had a case lnvolving The State
Tax Administrator of New York, and they just had him down as
9tate Tgx Agministrator. It came up on appeal, nobody having
ralsed the question below, and I asked, iWho 1is he? Isn't
there a man here involved:" Everybody looked puzzled, and no-

body could tell me hls nanme,
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MR, LEMANN: It would have been smart if, instead of
calling 1t the Collector of Revenue, they had called it the
Department of Revenue, We sue the Department of Revenue.

JUDGE DOBIE: We have had a number of those cases.
If you look in the book, you will see Mitchell v. Collector of
Internval Revenue, without any name whatever.

JUDGE CLARK: I am not sure but that we have been
amending this rule without admitting 1t. Everybody seemé to
be satisfied. That was a state case. I finally wrote the
opinion, and I never did know who the party was, I think we
affirmed 1it.

MR, LEMANN: What difference does it make? He is
nothing but a nominal party.

MR. DODGE: All the Tax Court cases are against the
Commigsioner of Internal Revenue. Don't those continue al-
though the 1ndividual may change?

MR, LEMANN: Oh, yes. I don't think you name him
at all in the Tax Court. You just say Robert G. Dodge v.
Commlissioner of Internal Revenue, | |

THE CHAIRMAN: What happens if he is dead?

MR, LEMANN: The Commissioner? It makes no differenck.

JUDGE DOBIE: He never dles.

MR, LEMANN: We are only talking about the procedure
in the Tax Court.

THE CHAIRMAN: I didn't hear you.
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DEAN MORGAN: You have to sue the Collector who
collected.

- MR, LEMANN: Or you can sue the United States in
certaln cases,

THE CHAIRMAN: What about 1t? Can we make any pro-
cedural rule that you can'sue the Bureau or the administrative
office? '

MR, LEMANN: It wuld be a good thing if we could,

THE OHAIRMAN: Without naming him personally. No
substitution would be necessary because a new fellow would
correspond to the description.

MR, LEMANN: You can sue the Secretary of War---

THE CHAIRMAN: That is an interesting suggestion.

MR, T.EMANN: ---and you can sue the Secretary of
the Treasury without naming them. It really would be a great
reform and would save a 1ot of nuisance, but it would take
some careful draftsmanship and, I guess, would be quite an
innovatlon. _

THE CHAIRMAN: You wouid have to study a whole lot
of laws, It seems that if we were looking for work to do here-‘
after, there is a constructive plece of work that we could
look into and see whether we can't do sométhing about 1it.

MR, LEMANN: It might be done perhaps by a simple
act of Congress, 1f this Committee had passed out of actlvity.

THE CHAIRMAN: If 1t is a procedural matter, we don't
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want Congress fooling with it. We don't want to set up a bad
precedent{

MR, LEMANN: I meant after we had ceased to function.

JUDGE CLARK: There is a Judicial Code in the making,
you know. Mr. Moore 1s a sort of consultant representing the
West Company, I think. Are you coming down next week?

PROFESSOR MOORE: Yes,

JUDGE CLARK: They were to have a meetlng here in
this room today, but we got in first.

THE CHAIRMAN: They were put off until next week.

JUDGE CLARK: I wonder if that is likely to pass, in
view of what Senator Pepper has sald about the difficulty of
getting a code passed and in view of the fact that quite'a few
very extensive things are proposed, perhaps more extenslve
than the law will authorize. For one thing, they make a
corporatlon a resident of the district where it does business.

DEAN MORGAN: They do?

JUDGE DOBIE: For purposes of Jjurisdiction?

JUDGE CLARK: I think it 1s for venue onlj, although
the language ls very broad. It 1s in the venue section. They
provide all sorts of nice little things.

MR, LEMANN: On whose say?

JUDGE CLARK: The people who are working on 1it.

MR, LEMANN: Who aré they?

JUDGE CLARK: It is the congressional committes

205
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headed by Congressman Keogh of New York. It is the Committee
on the Revision of the Laws., Then they have a staff, Mr.
William W, Barron is the majér consultant, isn't he? Mr,
Moore knows more about 1t than I do, because I know only what
I read, so to speak. The West Company and the Edward Thompson
Company are doing a lot of it. There is a committee of
Judges, Judge Maris and Judge Galston are on it,

PROFESSOR MOORE: Smith from New Jersey.

JUDGE CLARK: Who 1s doing the work?

PROFEZB80R MOORE: Barron.

MR. DODGE: Did they make a corporation a citizen
of every state where it has s place of business?

JUDGE CLARK: A resident of every district where 1%
is doing business. _

THE CHAIRMAN: I tried to pass a statute to ds that
gome years ago. Itlprovided that a corporation for purposes
of citizenship Jurisdiction should be considered a resident
of the place where it was doling business, but bnly in respect
to business done in that locallty with citizens of that locall-
ty. In other words, 1f a corporation had a shoe factory in
lMlnnesota, had 1ts business therg\butkwas organlzed under the
laws of Delaware, had to deal with the cltizens of Minnesota,
1f 1% got into a lawsult the corporation could not remove that
actlon in the federal courts on the ground of diversity of

citlzenshlp because the business arose in Minnesota with a
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citizen thereof. But 1f you make it a resldent of Minnesota,
where they do business, with respect to all plaintiffs and
business done anywhere, then that ien't quite right, either.
The loss of the right of removal ought to be limited %o cases
like that where there is no local prejudice because a coumpany
has 1ts factory there, all 1its employees and officers are
resident there, they live in Mlnnesota, and all that sort of
thing. The idea of there belng prejudice against that company
simply because it.has a charter under the Delaware law is a
fictlon, Thils goes beyond that.

JUDGE CLARK: I really think this was intended to deal
only with venue, so in one sense 1%t might notrgo quite so far.

THE CHAIRMAN: Venue?

JUDGE GLARK: Yes. I might say that your proposition
has been up agaln somewhat. Judge Denman, of the Ninth Circult
has been working'to abolish the diverslity of jurisdilction
generally. The Ninth Clrcult Jjudges voted, I think, unanimous-
1y, and Judge Denman has been in Washington and supported the
legislation., There have been votes taken by varioué organi za-
tions, I have been on two bodies that have voted on 1t. One
was the Judicature Soclety, and the other was the Committee on
Jurlsprudence and Law Reform of the American Bar Assoclation,
in which I found myself agaln, after fifteen years, dealing
with the same question, apparently. On that, Mr, John Buchanan|

of Plttsburgh, wrote a report condemning everything. I put in
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a dissent arguing for your bill, Mr. Mitchell, and Judge Wilkin
and Mr, Frank Winnel have agreed to that, but I think that is
ag far as it has gonse.

THE CHAIRMAN: I put in that bill before as a back-
fire against a bill that looked dangerous, 1f 1t passed
Congress, abollshing the diverslty of citizenship entirely,
on the theory that if you cured an obvious defecﬁ in the sys-
tem, you strengthened the system and made it more invulnerable
to complete abolitlon. Senator Norris defeated my bill on the
ground that 1t was unfalr to corporations, that 1t discriminated
against corporations in favor of individuals who did business
in a state. If they were residents of other states they re-
talned their right, and the poor corporations were discrimi-
na?ed agalinst. |

JUDGE DOBIE: I never knew Norris was a champion of
corporations, |

THE CHAIRMAN: There was a lot of laughter in the
committée room, but Norrls got away with it. He wanted his
own bill passed, which abolished Jjurisdiction entirély. Every
time there 1ls danger of 1t, some measure llke that that really
removes a serious defeet in the law always comes to the front.

We are through, then, with Rule 24, are we, Charlie?

'JUDGE CLARK: No, we are talking about 25.

THE CHAIRMAN: Yes,

JUDGE CLARK: This problem about the succegsors of




=

‘Tue MASTER REPORTING COMPANY, inc.

STANDARD BUILDING
CLEVELAND

AW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE.
NEW YORK

540 No. MICHIGAN AVE.
CHICAGD

NATIONAL PRESS BLDG.
WASHINGTON

public officers.

THE CHAIRMAN: We decided to do nothing with (d4)., We
deliberately omitted any reference to transfer of interest to
pﬁblic officers and made our change only 1in case of death.

8o, I think we are through with 25.

JUDGE CLARK: When we come to 26, we come on to lots
of things. I don't know quite how we should take this up.

THE CHAIRMAN: That ls the question of privilege.

JUDGE CLARK: I was golng to say that directly in-
volves Rule 30, 1 suppose, ‘

THE CHAIRMAN: Let's take 1t up in order here. On
Rule 26, in the first place we have the question of whether we
are golng to stick to this proposed amendment, whether 1éave
of court has to be obtained or not. 1Isn't that the logilcal
way to do it? Let's face tThe linvestigation file business when
we really get %o 1%, _

JUDGE GLAﬁK: All right. You can see vliews both ways
on this. The first one we have on our summary, the old summary
on page 28, 1s from an Oklahoma Clty man who thinks it is a
nulsance and argues dquite stronély for it.

THE CHAIRMAN: What 1s the nuisance?

JUDGE CLARK: Mr. Cantrell, of Oklahoma City, dis-
approves of the proposed change in so far as it requires legve
of court for the taking éf a deposition within 20 days.

THE CHAIRMAN; He doesn't like the original ruie,

.
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elther, does he? Hefwants to abolish all leave?

JUDGE CLARK: Yes, he wants to abolish all require-
MGnté of leave. |

MR. LEMANN: He thinks that you should be permitted
to take a deposlition at any time after commencement of the ac-
tion. We dlscussed that last time, and we declded that that
really would force you to file your answer right away.rrPlain-
tiff could go in and give notlice of the taking of a deposition
as soon as he brought suit, and that was rather hard on the
defendant.

THE CHAIRMAN: I have a point to raise about the
italicized material on page 32.

JUDGE CLARK: The California State Bar Gbmmittee
took the same view--that is, they think it is 2 nulsance--one
member dissenting. |

THE CHAIRMAN: "A deposition may be taken after conm-
mencement of the action and without leave of court, excent that
if notice of the taking is served within 20 dayes after such
conmencement leave of court granted with or ﬁithout notice must
first be obtainead,®

I make the point on that that the draftsman was
visualizing a deposition taken by the plaintiff when he pro-
vided that "if notice of the taking is served within 20 days

after such commencementleave of court granted with or without

notice must first be obtained.® That i1s on the theory that thel’

%
§
2
|
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Plaintiff, having a lawyer, goes into court and brings his sult

and he ought not to require the defendant to resnond with a

deposlition until he has had 20 days to hire a lawyer. The

clause as it i1s worded completely loses sight of the fact that

if it is the defendant who wants to take the deposition, why

 the devil should he have to walt until 20 days after sult was

brought before he can take a deposition? The other fellow,
the plaintiff, who has a lawyer, ig fully informed about the
case, has drawn up the complaint, has brought the suit, If
the defendant has a witness who 18 going to leave the juris-
dlction, why should he have to go to court for leave to take

it? I think the clause is faulty in that, as 1 sald, it

visualizes a limltation which really has reason back of it only

as applled to a deposition taken by the plaintiff, and we have

to do something so that the defendant 1s not subject to 1t.
If he wants to take a deposifion 2 days after the suit was
started, and the other fellow has a lawyer, why shouldnft he
be allowed to do 1%? Isn't that so? -

JUDGE CLARK: I should think so, yes.

THE CHAIRMAN: How would you do that?

MR, LEMANN: Why not put in 'by the plaintiff" in
line 18% |

THE CHAIRMAN: ‘'that if notice of the taking is

gserved by a plaintiff within 20 days after the commencement,

leave of court with or without notice first must be obtained.!
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- Bring the sult., He has no kick if the defendant wants to take

That 1s the general idea, isn't it?

JUDGE DONWORTH: 1Is it feir to have a rule applicable
to one party and not to the other?

THE CHAIRMAN: Absoclutely, if there is a reason forit

JUDGE DONWORTH: I understand your reason, but the
clrcumstances might well be such that the defendant would want
to take a deposltion, as well as the plaintiff,

THE CHAIRMAN: That is my polnt. He might want to,
and he ought not to have to walt 20 days to do it.

MR, LEMANN: He ought hot to have to get leave of

court to do it because The plaintiff has had 211 his time to

a deposltion the next day. But 1t would be different if it
were the plaintiff who wanted to take a deposition, because
that is the flrst notlice the defendant has had of the plain-
tiff's clain, '

PROFESSOR SUNDERLAND: The defendant might be a
plaintiff in & counterclaim,

THE'QHAIRMAN: Instead of "plaintiff, yoﬁ can say
in the appropriate phrase, "a person asserting a claim', or
something like that. However, thls deals with answer.

MR, LEMANN: OCouldn't we leave this to the Reporter
to draft the language in;tead_of stdpping now, because I think
the polnt is undoubtedly right.

THE GHAIRMAN: If we agree on the prineciple, and I
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am not sure that we have. As against a plaintiff and a defend-
ant, leaving out other complications, we certainly want to have
the defendant able to take a deposition at any time.

MR, LEMANN: I move that the Chalrman's suggestion be

-~

adopted, that the limitation for leave of court shall anply onl]
where 1t 1s the party asserting the claim who wants to take the
deposition and that the defendant in the clalm can take the
deposition at any time wlthout leave of court.

DEAN MORGAN: On & counterclaim you wouldn't, would
you? .

MR, LEMANN: I sald the party ageinst whom the claim
is asserted.

THE CHAIRMAN: Why can't you go further and simply
strike out the liml%ation entirely? There are & great many
cases where the plaintlff 1ls put to 1t to get the deposition of
a witness--

MR, LEMANN [Interposing]: He can get an order of
court if he shows. the necesslty. It is rather hard on $hé
defendant, as we polnted out last time, 1f he has to face a
deposltion the day after the sult is brought.

DEAN MORGAN: Galifornia has had that right along,
he says, and 1t doesn't work badly there. They can take a
deposlition at any time in Californis,.

MR. LEMANN: We really haven't had much trouble,
except to get the order of court, as it is. I think the judges
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have been quite free to give them.

'JUDGE CLARK: We had several objections., I ran into
the case of a lawyer in Connecticut who wanted to take the
deposition of a fellow taking a vessel in Seattle to go_off-to
Australia,. They had a great fight over that. As I recall,
they never did get the deposition taken. It was a question of
which judge was to grant leave, whether 1t would be the
Connecticut judge where the action was or whether they had to

go to a SBeattle judge, and so on. By the time they could get

the thing settled, the boat had sailed.

I was agalnst this restriction. I don't know that
we discussed-it go thoroughly. Maybe we don't want to make
any change, but I think it too bad to put the restriction on.

DEAN MORGAN: Don't the California Bar people want
that 20-day perlod omlitted?

JUDGE CLARK: Yes,.

DEAN MORGAN: They have had this practice for a long
time, and they say it has been satisfactory.

THE CHAIRMAN: You mean they have had the‘practice
of taking in the state, in the state law.

DEAN MORGAN: Of taking a depositlon any time after
commencement of the action, yes.

JUDGE CLARK: Their statement 1s in there on page 28.

DEAN MORGAN: That is what they say.

MR, LEMANN: On the other hand, Armstrong says we
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ought to change 1t to make the 20-day period run from the time
of sgserving the complaint, rather than from time of commencement
of the action.

DEAN MORGAN: i think that 1s your object anyhow,
isn't 1t?2 _

MR, LEMANN: I suppose logically that would be right.

DEAN MORGAN: That is what your object is.

MR, LEMANN: There is a practical question there,

DEAN MORGAN: The practical question is gilving the
defeﬁdant notice, and he doesn't get notice until he has been
served. It seems to me if that is the object you want to
accomplish, Armstrong 1s dead right. 7

SENATOR PEPPER: That 1ls, it ought to be 20 days
after servio@gihstead of after commencement. '

DEAN MORGAN: Yes, but, on the other hand, you have
the Californisas peop;e who have had the other system, and they
say it works well, and what is the use of. changing 1t?

SENATOR PEPPER: Isn't 1t quite thinkable that an
action may be begun, defendant doesn't Xnow what 1t;1g all
about, doesn't know the nature of the claim against-him, and-- .
wlthin 20 days he will have to find out as best he cén what the
sult is all about and get together whatever data he needs be-
fore his deposition is taken? Otherwise, he 1s hsled before
a commissioner or a'notaryignd examined at large in the matter

of which he really hés no knowledge. No complaint has been
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filed.

DEAN MORGAN: How much notlce does he have %o have on
a deposition?

MR, LEMANN: Forty-eight hours, I suppose.

THE CHAIRMAN: A reasonable time,

MR, LEMANN: A reasonable time, I think our idea in
fixing this 20-day limit is that if & man sues you today and
then gilves notice that he 1s golng to examine a witness in
forty-eight hours, you have hardly time to get a lawyer.

DEAN MORGAN: Is that a reasonable time, then?

MR, LEMANN: If you segregated the idea of reasonable
time for notice, forty-eight hours would ordinarily be con-
sldered sufficlent. If you don't put the time 1imit in, if you
rely on a reasonable time, I guess you Jjust have to go to the
Judge and say, "Judge, I need a week or two. I don't even
know what this case ls about. I haven't had time to get a
lawyer yet. I will have to hurry around,!

DEAN MORGAN: Wouldn't that be a good reason for get-
ting an extension? : |

PROFESSOR SUNDERLAND: As a matter of fact, the
defendant might not know hé was sued. He might get hls first
notice that he was being sued by a notice to take a deposition.

MR, LEMANN: If we put "served" in here, we would
take care of that.

PROFESSOR SUNDERLAND: Yes, if you put that in, but
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as 1t reads now they wouldn't even have Jjurisdiction over him
when he was served with notice.

MR, LEMANN: How is 1t in your state? When can you
téke them? Any time?

PROFESSOR SUNDERLAND: I don't think I remember.

MR, LEMANN: That is consoling.

PROFESSOR SUNDERLAND: We have very restricied dis-
covery, anyway.

SENATOR PEPPER: Isn't there a good deal to be said
in favor of Armstrong's suggestion?

THE GHAIRMAN: I agree to that. I think 1% should be
It ought to be within 20 days after service of the summons.

SENATOR PEPPER: To bring it up, I will make a
motion to that effect.

MR, LEMANN: That carries with it, if we vote on
that, the idea that we are going to keep in this time limit,

DEAN MORGAN: Yes.

THE CHAIRMAN: Suppose we make the change and then
consider whether we like 1t after we change 1%, to get'rid of
one discussion; that is, if we are going to make 1t. All in
favor of that altefation in lines 17 and 18 say "aye'--

DEAN MORGAN lIntervosing]: Wait & minute., May I ask
what a vote on that will mean? A vote on that means that we
vote not to consider the Californla vosition?

THE CHAIRMAN: ©No. We have Just stated that we were
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goling to make the change, but whether we are going to accept
the rule as changed remains to be decilded.

SENATOR PEPPER: If we have any rule, the 20-day
period 18 to run from service rather than from commencement.

JUDGE CLARK: If you are going to do that, you will
have to specify the defendant, won't you?

'MR. LEMANN: We have to make other changes to cover
Mr. Mitchell's part. As I get 1it, we have had three thoughts
about this., One 1s Armstrong's thought, one is the Chairman's
thought, and the third is the California thought.

THE CHAIRMAN: We are proposing to dispose of my
thought by havihg agreed that the Reporter will alter this so
that the exception of time, 20 days, applies only to a depo-
sition taken on behalf of the claimant,

JUDGE CLARK: And what would be the situation in the
case of multiple defendants? _

DEAN MORGAN: It isn't service. You don't want to
say "service of the summons". Are you going to give the
plaintiff 20 daeys to meet the counterclaim? Remembér, we have
counterclaims in here, with the sky the limit.

MR, LEMANN: You can slways get leave of court, of
course. I would say that logle would dictate that it would
apply %o anybody against whom the plaintiff has asserted, that
he would have 20 days fron thé time he was served before the

plaintiff could take a deposition affecting him without ieave
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of court.

DEAN MORGAN: Service of the claim, you mean?

MR. LEMANN: Yes, wha"sever is the appropriate lan-
guage,

JUDGE CLARK: Why do you need that? That is still
more extensive. The plaintiff has brought the suit. If he
knows anything about our rules, the plaintiff knows that he
can have a eompiete counterclaim. He has é lawyer to bring the
sult. He is all there. I shouldn't think you needed 1t there
very much. ‘

MR, LEMANN: 8Shouldn't we postpone the details of
this_discussiqn? If the majority of the Committee are golng to
vote for the California idea, we are wasting time on this.

| JUDGE CLARK: You may be right about this, but I
wanted to bring up the.question of multiple defendants.

-THE CHAIRMAN: That is a detall that he says will be
wiped out 1f we adont the Callfornia system.

JUDGE CLARK: That is true; it would be.

THE CHAIRMAN: We don't need to dlscuss that.

MR. LEMANN: At 1eastlunt11 we vote the other way, if
we are going to permlt the depositions to be taken any time.

JUDGE DOBIE: Doesn't Californla requlre leave of
court?

THE CHAIRMAN: Any ﬁarty, vlaintiff or anybody else,

can proceed to take a deposition elther of the defendant or any
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other witness to the case any time after the sult is commenced
by filing a complaint, without service on anybody.

DEAN MORGAN: In California, I think, a éuit is not
commenced by filing a complaint, though. It is by service of
a summons, isn't it, the same as in New York?

MR. LEMANN: Any time after service. I should think
this 1is a pretty far-reaching change to make, Mr. Mitchell,
without telling the bar about it. We started out with a rule
which said that you had té get leave of court to do 1t. Then
we sald that was a lot of trouble to give the judges and that
we would let them do it any time, but théy must walt 20 days.
Now, if we cut that out, it seems to me that is a rather far-
reaching change, without telling the lawyers we are golng to
do 1f%.

JUDGE CLARK: That has been on the docket. You may
remember that that was in our yellow araft. We have ghifted
back and forth. Gaﬁ't we shift back and forth betwéen things
that we have consldered?

MR. LEMANN: It is & poilnt to consider, I think.

JUDGE CLARK: That was in our May 1944 draft.

THE CHAIRMAN: Wasn't there a lot'of protest againsgt
that change?

JUDGE CLARK: Maybe I am a little prejudiced in say-
ing so, but I would say there was the usual protest. Of course

any of these things have had some protest. There 1ls no questio
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about it, There was protest. I will get you our summary in

Just a minute,

THE CHAIRMAN: The truth is that the protests are not

overwhelming in character either way. I think we will Just
have to make up our minds from our experlience what is the best
thing to do.

JUDGE CLARK: Quilte a few approved specifically, and
we say: "In addition to those generally approving all the
changes in Rule 26, listed supra, the following specifically
approve the proposed amendment of Rule 26(a): The California
gtate Bar Coummittee, the Los Angeles Bar Committee, and the
Cleveland Bar Association Committee. The Grand Rapids Bar
Agsoclatlon Committee remarks that securing leave of court
priof to answer entalls unnecessary work on the part of the
court and attorneys."

I can keep on. T have glven you the affirmative.
That was quite a bunch, you see, in the affirmative; There
were dissenters. |

MR, LEMANN: There wére dissenters., Do you suppress
the dissenters?

| JUDGE CLARK: -Do you want me %o go into those, too?

THE CHAIRMAN: Suppose you have a case where suit
was brought, and a couple of days afterward the plalintiff
served notice of the taking of deposlitions.

SENATOR PEPPER: Defendant or plaintiff?
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THE CHAIRMAN: Plaintiff., The deposition is taken,
and the defendant hasn't a lawyer and doesn't appear. It is
an ex parte deposltion. Then what? That testimony can be
offered in evidence, and there has been no right of cross-
examinatlon, nothlng to show that he should not have had it,
no proof at all that the man's witness was golng to disappear
and go abroad or die or anything. Why, in a case like that,
shouldn't the plaintiff be requlred to ask leave and tell the
court, "The defendant has Jjust been served, and he hasn't a

lawyer. I haven't seen any sign of him and don't even know

where he is, but I want to take this deposition"? Ought he not

%o be required to go to court and say, “I have a reason for it"j

I don't see any objection to that.

SENATOR PEPPER: I notice that the Bar Assocliation of
Tthe City of New York takes that view. It "will be more orderly

and efficlent and ulfimately less wasteful of time if deposi-
tions be not permitted prior to answer, except for some good
cause satlsfactory to the court.®
MR, DODGE: That is substantially the way'we had it
in our first draft.
| THE CHAIRMAN: Yes,'éxcept'that there again in our

very first rule we overlooked the fdct that the purpose of de-

‘ laying the taking of the deposition for a time was the protec-

tlon of the defendant and the party who had not had time to get

a lawyer. I make the point now that the defendani ought not

228
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to be restricted. .

JUDGE DOBIE: How about leaving the 20-day rule in
and, as you say, meke it apply only to the pnlaintiff?

»THE CHAIRMAN: The question l1ls whether we want to
adopt the California system, which wipes this restriction out
entirely and allows deposition by either plaintiff or defendant
immediately after the starting of the suit without any leave of
the court. qute wants that question decided before we dlscuss
the details,

JUDGE DOBIE: All right,

THE CHAIRMAN: Do you mske & motlon, Monte, to adopt
the California system?

MR, LEMANN: ©No, I do not.

DEAN MORGAN: I will make the motlon. Judge Donworth,
do you have that practice in Washington, too?

JUDGE DONWORTH: It has been a long time since I was
concerned in taking & deposition. My impression is that our
practice 15 the same as you state for California,

PROFESSOR SUNDERLAND: They say in their report that
the practice in that state 1s to take a deposition as soon as
the complaint is filed. They don't even have service. As soon
as the complaint is filed you.can take your deposition.

MR. LEMANN: You can serve the complaint and give
notice simultaneously--not to a lawyer, because at that moment

there 1s no lawyer on the other side--that you are going to take
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- Lemannt ¥

a deposition. Then Mr., Morgan says that the defendant gets a 1
lawyer, and the lawyer goes around to the Jjudge and says, ‘
"Judge, it is a hell of a nofe to make me take a.deposition.
I haven't had a chance to read the complaint. I don't know
anything about it., I want some time,"

The Jjudge will say, "How much time do you want, Mr.

Lemann will say, "I think I ought to have 10 days
anyhow, Jddge."

You have to bother the Jjudge. The Jjudge might have
to send for fhé other fellow and ask, "What's the rush?!

Mr, Morgan says, "Well, you will be protected. The
judge will give you time, so why get excited?"

Isn't that right?

DEAN MORGAN: I wouldn't swear about what you did,
of course,

JUDGE CLARK: I will second Mr, Morgan‘s motion.

SENATOR PEPPER: I should think that the burden of
getting Judicial action should rest upon the man who is taking
what is supposed to be an emergency deposition. I don't see
why he should put the other fellow in the position of having %o
fly to the court for protection. There is no reason given why
the deposition has to be taken 1in such a hurry. I should
think that if we kept ﬁhat is suggested here in italics, lines

17 to 20, we would do well, "if notice of the taking is served
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~would give you a chance to get yourself a 1awyer and find out

within 20 days after service of the summons, leave of court
granted with or without notice must first be obtained.*
MR. DODGE: Shouldn't it be grantable without notice?
SENATOR PEPPER: No, I don't think 1t should be. I
should think it should be with notice, granted with notice.
JUDGE DONWORTH: That would mean you would have to
giée S days' notice,.

SENATCR PEPPER: I think so, yes, or forty-elght hours.

_ DEAN MORGAN: That would spoll an emergency taking as
far as a fellow who is going to leave right away.
THE CHAIRMAN: Yes., Leave cén be granted without
notice if the court finds that the witness is going to take a
gteamer that night for Europe.
MR. LEMANN: I wonder if it would help any to cut the
time limit from 20 to 10 days or whether that would be confus-

ing; instead of 20 days, 10 days after service. That at least

something about the case, in the normal case. Of course, we
took the 20 days because that 1s the time to answer, but maybe
10 daye would be not confusing and all right for this.
JUDGE DONWORTH: There is nothing here as yet about
gervice. It l1s the commencement of the action.
| MR, LEMANN: Yes, but I think we all have in our
heads that if we are not going'to the California system, we

will adopt service,

£
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JUDGE DONWORTH: Of course, the whole thing 1is open
to obJectlon. On the other hand, what we are aiming at is to
glve the party who has a witness an opportunity to preserve the
evlidence which that wltness might give before he gets away. I
feel inclined to support the Californis practice.

PROFESSOR SUNDERLAND: If you use service as the
test, that would be service upon whom? When you have & lot of
defendants, would that be service on the Tirst one?

MR, LEMANN: All of them,

PROFESSOR SUNDERLAND: You might not ever be able to
serve some of them. Commencement 1s a very definite act. Ser-
vlice 1s something that may string along and even fall.

THE CHAIRMAN: Even if you leave it as it is, served

within 20 days after commencement, you have to give notice of

-the taking of the deposition to all the defendants agalnst

whom 1t is golng to be used, and that notice gives them 2 or 3
days' notice of the taking, doesn't 1t?

DEAN MORGAN: It gives them reésonable notice.

THE CHAIRMAN: 8o, even though they haven't been
served with a summons, they are bound to be served by the
notice, I think., There is some reason, therefore, for leéving
1t 20 days after commencement of the action or filing of the
complaint. You do have to serve notice on.the defendant of the
taking of the devosition even fhough he hasn't yet been served

with a summbns.
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MR, LEMANN: I really suppose this is a case of‘upon
whom you are going to put the burden of golng to the Jjudge.

DEAN MORGAN: That is right.

MR, LEMANN: If you say, as Judge Donworth just re-
marked, that you want to glve this plaintiff a chance to get
that ilwmportant testimony, the answer is, Go to the judge and
get the order. Easy. On the other hand, if you look at it
from the other point of view, you don't require the plaintiff
to go to the judge but make the defendant go to the judge if
he needs more time. So, 1t 1s really a question of whom you
are going to put the burden on.

SENATOR PEPPER: That is 1it,

THE CHAIRMAN: We have been thinking in terms of
testimony to be offered in evidence at the trial. Bear in mind
that what you are dealing with here 1s also a discovery deposi-
tion, and 1if you adopt the California rule, you can file your
complaint and then start rambling around with discovery deposi-
tlons, dragging the defendant himself in and razzing him, and
dragging in all his employees and everybody else, within twenty
four hours. I think that is an argument in favor of the limita-
tion on the elalmant, allowing the other fellow some time for
Preparatlon and getting a lawyer to guard him and protect him,
unless the court steps in and sayé this is an emergendy matter | _-
to preserve this evidence becéuse the witness is dying or

leaving or whatnot.
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JUDGE DOBIE: isn't Senator Pepper's suggestion
sound? Theee very rapid depositions are usually emergency, and
why not put the burden on the man who alleges the emergency
rather than on the other man? He_has an emergency situatlion
which 18 unusual, and it 1s a hardshlp on the other man normal-
ly. It seems to me it is falrer to make him go to the court
and get an order than it is to have the California system and
sumiton this man right away to take depésitions, making him
grab a lawyer and go to the Jjudge and get him to extend the
time. | |

THE CHATIRMAN: Does the California system allow dis-
covery the way we dov

JUDGE DOBIE: That I don't know.

THR CHAIRMAN: Does it allow a man to drag his
opponent in and drill him about things that are not evidence at
all, on.a fishing expedition? |

JUDGE DONWORTH: I don't know what the recent rulings
are, but the former rulings were that you could dig up only
your own case and not the defense of the other fellow.

DEAN MORGAN: Not under depositions.

JUDGE DONWORTH: I couldn't say about the recent ones|

THE CHAIRMAN: We have a motlon here, as I understand
it. We will take a vote on 1%, _

JUDGE DONWORTH: Whét 1s the motion?

THE OHAIRMAN: The motion ls to provide that either
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party may take a deposition any time after the action is con-
menced without any limitation of time on anybody or without
applyling in the first instance to the court for leave.

[The motlion was put to a vote and was lost.]

DEAN MORGAN: I am astonished!

THE CHAIRMAN: Now we get down to the restrictive
syestem and limitations for that. I think we first would agree
that the delay of 20 days after commencement does not apply %o
the defendant, only to the claimant, and that appropriate
alteratlon of the rule should be made to carry that out,-haying
due regard for cross-claims, counterclaims, third parties,
and all the rest of thenm,

SENATOR PEPPER: It is clear here that notice of the
taking of the deposition has to be given to the defendant, 1s
it? It doesn't say so specifically. -It might be just notice
to the witness. . _

THE CHAIRMAN: What rule?

JUDGE DONWORTH: The other section covers that.

SENATOR PEPPER: Does it?

THE CHAIRMAN: Let's read it to be sure what we are
doing.

SENATOR PEPPER: I was a little puzzled about it.

‘THE CHAIRMAN: Rule 30(a).

SENATOR PEPPER: Rule 30(a) covers. it?

THE CHAIRMAN: Look at it and see 1f it doesn't.
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DEAN MORGAN: You have to give reasonable notice in
wrilting to every other party to the action. That 1ls the first
sentence of 30(a). |

PROFESSOR SUNDERLAND: You can hold your witness,
though, wlth a subpoena while you are glving notice to all
thege other parties. - '

DEAN MORGAN: You can subpoena the witness, surely,
unless he appears volqntarily;

PROFE3SCR SUNDERLAND: If you were afrald he was
going to get away and it would take time fto serve all your
parties, you could hold him by subpoena.

PROFESSOR MOORE: Under Rule 45(d) you can't get a
subpoena until you have glven proof of service of notice to
take a deposition.

SENATOR PEPPER: The answer to my question, thén, is
that notice to the defendant is sufficlently clear.

JUDGE CLARK: More than sufficiently clear.

SENATOR PEPPER: If it is sufficiently clear, I
guess that meane clear, doesn't 1t?

JUDGE CLARK: I don't think you will find that the
defendants are harshly treated under these rules. |

THE CHAIRMAN: Let's go back, then, to Rule 26. We
have agreed, és I have stated it, that the restriction of 20
days shall not apply to the défendant, but iny to a clalmant.

It has no reason to apply to the defendant.




STANDARD BUILDING
CLEVELAND

Tie MASTER REPORTING COMPANY, inc.
LAW STENQGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE.
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG,
WASHINGTON

T“*wfi

231

The next gquestion 1is whether 1t 1s 20 days after the
commencenment of the sult or 20 days after the service of summon
having in mind that the notlce of the taking of the deposition
nas to be served on the party even though the summons has not
been, in ordef to take a deposition. Gonsidefing that factor,
he is bound to'have notice of taking served on him, even if
it is shorter notice than 20 days. You are getting into hot
water if you change the 20-day limit to run from the date of
gervice of summons rather than from the commencement, because
the commencement as to all parties 1s fixed by filing the com-
plaint. You don't have to bother with whether it is only 20
days after the last man has been served or 20 days after the
first man has been served, or what,

SENATOR PEPPER: Walter Armstrong says the new pro-
posal may result "occaslonally ... in én inequality of opera-
tion", as where a defendant, without fault, 1s not served until
after the expiration of 20 days and, not knowing of the penden-
cy of the suit, 1s then faced with a deposition.

THE CHAIRMAN: Unless he has reasonable notice.

SENATOR PEPPER: He gets his notlice of the taking of
the deposition, but he hasn't yet--

THE CHAIRMAN [Interposing]: That 1s the first news
he has had of the caée..

SENATOR PEPPER: XYes,.

MR. LEMANN: I suppose 1t would be an abnormal case,
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in which they could not go to the judge then and say, "Judge,
they gave me 48 hours' or 3 days' notlce, which normally would
be enough, but I have Jjust been served and my lawyer hasn't had
a chance to familiarize himself with the case.,® Don't you
think the Jjudge would glve him more time?

JUDGE CLARK: Let me make a suggestion or ask a dques-
tion. Would you like to gear this 8 1ittle differently in
terus of persons who have or have not appesred? That might
make it easier to cover ﬁhis auegtion of multiple defendants,
In my rule I didn't push it too far either way, but I will
throw 1t out to see what you think. A depoaition may be taken
after commencement of the actlon without leave of court, except
as agalnst defendants who have not appeared, and then you have
to get permission of the court.

PROFESSOR SUNDERLAND: There might be a question as
to whom this deposition is against,

THE CHAIRMAN: Yes, That is a phrase that 1s new to
the law.

JUDGE DOBIE: That would make 1t too complicated, I
think,

JUDGE CLARK: You certainly have got it now, unless
you are golng to provide that you can't get any deposition
until you have served all the defendants, which meang that in
gsome cases you won't get'depositions at all., I suggest that

you have the problem where there are multiple defendants,
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MR. LEMANN: When you say commencement, you don't
have the problem.

THE CHAIRMAN: You mean 1f you have several defend-
ants and you want tb take a deposition in a hurry, if you serve
notice of taking the deposition on one of the defendants but
not on the others, you can go ahead and take it and that depo-
sition cannot be offered in evidence against the defendants
who dld not have notice but it may be offered in evidence
against the fellow who d1d have notice. Is that the way it
works?

PROFESSOR MOORE: That is right.

THE CHAIRMAN: He says you have that situatlion with
multiple defendénts any way you look at 1t.

JUDGE DOBIE: Of course, if we have a jury, we Jjust
say, "Gentlemen, you know this fact, but‘you can use 1t only
against A. Forget it as to B and g

JUDGE CLARK: Yes, but it is a 1little more than that
here, Armistead. It 1s how you are going to get the permission
to take the deposition against these multiple deféndants. I
think that none of us wants to stop getting the deposition. Ve
Just want to mske it so that 1t can't be gotten too unfalrly.
Even as against a defendant who never appears, don't we want
the possibility of a deppsition there? I should suppose we didl

JUDGE DONWORTH: We may dismiss as to that man if we
find 1t is difficult to reach him, and so forth.




STANDARD BUILDING
CLEVELAND

5! MADISON AVE.
NEW YORK

T MASTER REPORTING COMPANY, Inc.

LAW STENOGRAPHY - CONVENTIONS

NATIONAL PRESS BLDG.
WASHINGTON

« GENERAL REPORTING

540 No. MICHIGAN AVE,

CHICAGD

2354

MR, LEMANN: Doesn't the use of Phe.words "commence-
ment of the action' obviate your difficulty about the multiple
defendants?

THE CHAIRMAN: Yes.

DEAN MORGAN: Yes, it does, but not about the pro-
vision that notice must be served upon every other party to the
actlon for taking a deposition. _

MR. LEMANN: That wouldn't come up at this voint, if
it be a difficulty,

DEAN MORGAN: ©No, 1t comes up later, in Rule 28,
which we haven't fooled with, I think.

MR, LEMANN: I don't think you can cover all the
possible difficulties.

DEAN MORGAN: It comes up under 30(a).

PROFESSOR CHERRY: Mr. Chalrmsn, 1isn't the Reporter's
suggestion really a;med at the depositign as evidence, not as

to deposition as dlscovery? You can usé what you get as dis-

“covery against everybody. That is what you are getting 1t for.

It doesn't do any good to say that you can't offer it in evi-

deﬁce, because we are providing that you go away beyond evidencé.

Why isn't every defendant entitled to notlice so that, if he

wants to, he can be there and take part in that and raise his

objection to the scope of it and whatnot? |
THE CHAIRMAN: Do yéu want to change the rule about

notice to say that no deposition may be taken unless every
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defendant--

PROFESSOR CHERRY [Interposing]: ©No, but the Reporter
was reading us something that sald you didn't have to give
notice to non-appearing defendants., In the first place, you
would have to define them as people who have had a chance to
appear, and that would postpone it longer than any of us have
been suggesting, it seems to me, because you would have to walt
until the last one was served. ‘

JUDGE CLARK: I don't think yet, Wilbur, that I
created the problem. I think the problem of multiple defend-
ants is there. ) |

PROFESSOR CHERRY: I am speaking to the suggestlon
that you offered, and it seems to me 1t 1s no solutlon where
the primary purpoée certainly may be not to'get_evidence but to
dlscover, _

JUDGE CLARK: All right, maybe not. "I don't have
any particular pridé about it. What is your solution of the
cage of mulfiﬁle defendantsa?

PROFESSOR CHERRY: Just notlcs.

MR. LEMANN: To as many as you can glve,

JUDGE CLARK: You have to have notice. Forget this
question that we are dealing with at the moment. Rule 26 (d)
says it can be used only against those who have notlce, and
30(a) says that you have to have notice, and so on. So, the

question of notice 1s taken care of in our rules as they now
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stand., This 1s é little additional thing that within the 20-
day period you have to get permission from the court as against
those who are served. What do you mean by “served' there in
the case of many defendanta?

MR, LEMANN: You haven't put "served!" in there,

PROFESSOR CHERRY: ‘fgerved" isn't in here.

MR, LEMANN: I would be rather inelined to the notion
that.we aren't going to put "served! in, At least, that is
the drift of the debate,

JUDGE CLARK: I will take that all back. I thought
it was a general statement that everybody had agreed on
igerved." I am perfectly happy if you are going to leave it
out. Of course, my suggeétion lsn't necessary at all if it
says “after‘the commencement of the action',

DEAN MORGAN: Yours is directed only %o Armstrong's
suggestion. |

JUDGE CLARK: Yes. Itrseemed to me arminute ago
everybody wa.s gsaying how Tine that was,

THE CHAIRMAN: No. I suggested that we Ledve the 20
days after commencement, having in mind that that party would
certainly get a short notice of the taking of the deposition |
anyway and would have a little time to rush around with a iaw—
ver and find out whaf 1t was 8ll about. |

JUDGE CLARK: I am sorry, then. I take it all back.

I am away behind., I haven't caught up yet.
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THE CHAIRMAN: We haven't decided it. What is your
pleasure, then? The next question is whether you want line 18
to stand as it i1s, 20 days after commencement of the actlon, or
whether you want it 20 days after the service of the summons on
the party in order to méke him a person against whom the depo-
sltion can be usged. What 1s your pleasure on that?

JENATOR PEPPER: I move that the rule be so framed as
to include the italicized matter from lines 11 to 20, inclusive

JUDGE DONWORTH: As here now?

SENATOR PEPPER: Yes, sir.

JUDGE DONWORTH: Without change?

SENATOR PEPPER: Yes., I think we have sort of gravi-
tated to the concluslon that we are going to leave conmmencement
of the action instead of service, and I understand that the
vote taken a little while ago settled that the "except! pro-
vision shsall stand; that 1s, "except that if notice of the
taking 1s served wiﬁhin 20 days after such commencement leave
df court granted with or without notice must first be obtéined.“
Therefore, my motion was intended to be comprehensive-and to
include the italiclzed matter Jjust as the Reporter has it.

THE CHAIRMAN: The trouble is, we have already
adoptéd the principle and he has been told to put in here that
the "except" provision shall not apply to the defendant, but
it is the plalntiff who is bound by that, and that alteration

should be made,
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| discretion of the court.

SENATOR PEPPER: That slipped my memory; that the
italicized matter stand as the statement of the rule after it
has been perfected by the amendment respecting the defendant,

THE CHAIRMAN: All right, do you want to wvote on thatp

JUDGE DONWORTH: That will permit a defendant, then,
to take a deposition immediately.

SENATOR PEPPER: There is no hardship in that.

JUDGE DONWORTH: But it will not permit the plaintiff

THE CHAIRMAN: That is right.

JUDGE DONWORTH: Rather than delay discussion, I
vote for that, although I am not quite clear that one should
have the privilege and not the other.

SENATOR PEPPER: You see, the plaintiff knows what it
ig all about. He is the actor. He has brought the suit.

JUDGE DONWORTH: I won't argue the matter. Of course
the defendant usually knows when he is going to be sued. There
ls not very much sufprise, as a rule. Anyhow, I vote for the
motlion,

MR. DODGE: Shouldn't the words "in case df emergency(
be used to modify the provlision '"without notice'?

THE. CHAIRMAN: You have to leave a little to the

MR. DODGE: 'in case of emergency without noticel,
MR, LEMANN: That doesn't mean without notice of

taking deposition, but you can get leave of the court without

(e
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notice. Isn't that right?

SENATOR PEPPER:. Yes,

MR. LEMANN: Don't you think you can trust the judge
that he isn't going to do it ordinarily?

MR. DODGE: I think the defendant ought to have a
chance to be heard. The speeding up of deposifions where there
is no emergency may impose a tremendous burden on the defendant
If it 1s a complicated and difflcult case and the lawyer has
gsome other things to do and is suddenly confronted with this,
he ought to be given a 1little time to prepare himself to take
the depositions. It 1s a great waste of expense, a waste of
time,'ahd it doesn't ultimately speed up the litigation. He
ought to have a chance to be heard on the question of whether
he is to be compelled to take a deposlition not in case of an
emergency within so short a period as this from the beginning
of the action. He hasn't even filed his answer, and the
issues are not clarified, and in a complicgted cagse he 1is con-.
fronted with great difficulties. (Give him a chance to bé heard
before the gourt. |

MR. LEMANN: QCouldn't you answer that by saying that
if notice ls entered ex parte in a hard case, you could go
around to the Jjudge and say, "Judge, you signed this order. I
want to ask you to modify it. Here are the facts." That
would be your protection.

THE CHAIRMAN: We have had a rule, in force here sincsg
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1939, that expressly says that the court may grant leave after
jurisdiction has been obtained and must grant leave in order to
take a deposition before the answer 1s before him, Therefore,
all these seven years we have had discretion in the court to
grant leave and didn't even say with or without notice,

MR. DODGE: It seems to me 1t is a good deal falrer
for the plaintiff to give notice to the counsel on the other

side If he is going to ask for such a speedy deposition where

DEAN MORGAN: How much notice has he got to give?

THE CHAIRMAN: I would rely on the Judge not to grant
it. Whére the rule plainly says that a deposition may not be
taken by plaintiff until 20 days after the actlion is started,
unless the court with or without notice grants leave, 1sn't
that ﬁotice to the court that he ls supposed to give an
emergency order on notice, but if the emergency is great and
time is limited and he thinks there ls reasonable ground fbr
1t, he can do it without notice? I don't think you need to
tell the court that he ought not to do 1%t without ndtice unless
there 1s some kind of showing.

MR, DODGE: Perhaps not, but I would like to -glve the
defendant a little more proteétion by giving him notice pf
that motion, because of the difficulties which I see wodld be
presented in any difficult case.

THE CHAIRMAN: Nobody has suffered for eight years

240
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under this.

MR, DODGE: A lot of the comments of the bar associa-

tions and others criticize this speeding up of depositions as
not likely to accomplish justice and involving waste of tilme.
PROFESSOR SUNDERLAND: In the case of a large number
of defendants, you would have & delay which might be very
serious. If you had to give notice to a number of defendants,
you might have a great delay there.
MR. DODGE: The notice can be readily given.
PROFESSOR SUNDERLAND: The defendants might not be

avalillable to give notice to.

MR. DODGE: The deposition can't be used against any-

body who didn't have notice of 1i%.
PROFESSOR SUNDERLAND: ©Not as evidence. For dis-

covery 1t might be very lmportant to get it. It might take you

weeks to get service on the whole group of defendants.

THE CHAIRMAN: You see, Robert, if the court grants
leave to take i1t within the 20 days, that,doesnlt“relieve'the
moving party from the duty of serving noﬁice of the taking of
deposition. He still gives that much notice., It len't as if
the court were relieving him of serving notlce of taking ﬁhe
deposition. It is only relleving him of the 25-day limit. He
st11l has to serve every party whom he wénts bound by the
deposition with a notice of the taking of 1t, We thought a

few minutes ago that even though the fellow didn't know the
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complaint had been filed and the actlion thus commenced, 1f he
actually got a notice of the taking of the deposition, which
at least would have to give him twenty-four or forty-eight

hours! notice, that would give him a chance to get a lawyer and

find out what he was goling to do about it,

MR. DODGE: Your guggestlion 1ls that the defendant
have the burden of going to the court, because there would be
many cases where the defendant's lawyer would be vut in the
posgition of ektreme difficulty to do Justice b& his client and
know how To handle the matter.

THE CHAIRMAN: My point is that the vlaintiff would

have %o go to the court and get an order to take the deposition

if the deposition was to be baken within 20 days. I am not

'suggesting that the defendant has to be--

MR. DODGE [Interposing]: The plaintiff has to get an
order, but he may get it without notice, and to give the de-

fendant his chance to be heard on that, 1f he wants it, I feel

- that he ought to have notlce of that application, except in

cases of emergency.

THE CHAIRMAN: The differencerbetween you and me 1s
that I think the court will construe the rule so that he
should not glve a peremptory order without notice unless there
ls some good reason for it,-and you think it isn't safe to rely
on the judge. There ie the issue. I don't object To putting

the words in.
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: entirely practicable?

 grant the ordger without notlice,

SENATOR PEPPER: How would you phrase 1t, Robert?

MR, DODGE: Just put in the words, "in case of
emergency without notice!, |

JUDGE CLARK: Whet 1s an emergeﬁcy? That is a new
word 1n anything connected with any of this.

THE CHAIRMAN: What you mean by emergéncy'is a hurry
80 greét that you haven't got time to serve a fellow with
notice and have a hearing aftef notice. That 1is what you mean,
isn't 1t? It must be a condltion that makes the serving of
notice of a hearing impraéticable. That 1s what you mean,

MR, DODGE: If there is no emergency, why isn't it

THE GHAIRMAN: I am asking you what you mean by
"emergency, " Yexcept in emergency.' I say that the only
emergency that justifiles an order without notice to the party
is a conditlon of fapt which makes necessity of glving notice
to the party destroy the right. -In other words, suppose a man
has a ticket to leave on a steamer the next day at nine o'clock
in the morning. If you are golng to give the otherrsidé notice
of the application to take a deposition, you lose the oppor-
tunlty to take the deposition. You wouldn't ask the other side

to come in on notice at midnight. The court in that case would

MR. DODGE: That is plainly a case of emergency,
whlch I should cover by the rule.
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THE CHAIRMAN: I think that i1s covered anyway. Some-
body challenged your word and sald there 1s no definition of
what conditions you would call an emergency.

Let's have a vote on the question. The question is
whether we wlll put in lines 18 and 19 a provision the effect
of which, wilthout fixing the exact words of it unless you are
ready to do that, would be that leave of court should not be
granted without notice except in case of emergency. Is there
a second to that motion?

JUDGE DONWORTH: I sympathize with Mr. Dodge's polnt
of view heartily, but it seems to me that 1t will produce
difficulties, and I think that the adverse party will be
reasonably protected by the fact that there 1s a court order.
This rule, reading as the proposal now is here in itallcs,
does not make 1t an absolute right on the part of the party to
take a deposition. He must have a court order, and therefore
the court reserves the right to vacate that order on appllca-
tion, and so forth. In other words, it 1ls not a posltive
right. It is conditional upon courst action,'which is\alw&ys
subject to re-investigation and change.

SENATOR PEPPER: I suppose, as a practical matter,
when a man agpplies to the court for an order to take a deposi-
tién, 1t 18 almost certain the court will ask, "Have you given
notice ﬁo the other side?" in which case the response is, "No,

1t is a hurry-up case." I think the court could be trusted to
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ask, "What kind of hurry-up case? What is the hurry?®

© MR. DODGE: I think that is true. The court in all
probabllity would decline to act on 1t without notice unless
1t was a case of emergency.

SENATOR PEPPER: I should think so.

MR, DODGE: Perhaps that may protect it. All this
speeding up of depositions where-there is no emergency presents
grave dangers of abuse and waste of time.

JUDGE CLARK: It seems to me one dlfficulty of this
ls that it puts the premium on the negligent lawyers who are
willing to make the necessary allegations to the dourt. I mean
This is an attempt somewhat to take away the discretion from the
court, and that means that you have to have formality. I think
1 am not being harsh when I say that some of the New York
lawyers would élways be able to get a showlng of emergency,
not construing their obllgation too harshly, so that the court
would act, whereas the higher grade lawyers would be rather
hampered by this, how far they could honestly tell the court
they are worried because they think the witness 1s going %o go
when they don't know for sure. It Just puts a premium on the
fellow who 1ls easygoing in his represenﬁations.

THE CHAIRMAN: You mean the provision for granting
1eéve to take a deposltlion within that 20 days without notice
of the spplication for 1eave?' Is that what you are talking

about?
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JUDGE CLARK: ©No. If you put in this provislon as
to emergency, some lawyers will always be able to find an
emergency very easlily and put it up to the Judge.

THE CHAIRMAN: They have to do 1t now. OQur argument
against Bob is that the court would not grant leave without
notice except in emergency.

JUDGE CLARK: I think there 1 a difference in having
an absolute and arbifrary rule. I think now a court, as a rule
has discretion; having in mind the caliber of the lawyers be-
fore him.

MR, DODGE: I withdraw the motion.

SENATOR PEPPER: Then, the thing stands with my
motion to adopt the itallcized matter as is after it has been
perfected by the change that we agreed to make the exception
lnapplicable to the defendant.

THE CHAIRMAN: Are you prepared to vote on that?

[The questlon was called for, and the motion was put
to a vote and carried.]

| JUDGE GLARK: May I ask Just one question of inter-
pretation of thls? Monte &t one time suggested that notice
given by the plaintiff should be by any person making a claim.
I infer now that this means strictly that the plaintiff gilves
notice,

DEAN MORGAN: Oh, yes.

JﬁDGE CLARK: I Just wanted to make sure. My infereng
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is that it is limited to that.

THE CHAIRMAN: What is limited to what? The excep-
tion is limited?

JUDGE CLARK: Yes, The addition that we are to put
in here, "A deposition may be taken affer commencement of the
acfion and without leave of court, except that if notice of
the taking is served by a plaintiff within 20 days". That 1is
your ldea,

THE.GHAIRMAN: That 1s i%t.

PROFESSOR MOORE: With a third-party plaintiff you
héve the same problen.

JUDGE CLARK: No.

THE CHAIRMAN: No.

JUDGE CLARK: He has a lawyer.- _

PROFESSOR MOORE: Not as against the-third~partj
defendant.

DEAN MORGAN: That third party is coming in.

JUDGE CLARK: I see; a new.defendant, yes.

THE CHAIRMAN: We left it to you, as I stated the
thing, to figure out all these c¢ross-claimsg and third partiles
and to be sure we have the principle applied, the exception

being only to protect a fellow who hasn't yet got a lawyer.

" If °  a fellow who hasn't got a lawyer himself wants to take

the deposition, then the limitation doesn't apply.

JUDGE CLARK: I think they have that now.
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THE CHAIRMAN: Is there anything under 26(b)*?

JUDGE CLARK: Under (b) there are quite a few who
object to lines 39 to 42. On the other hand, there were quite
a few who approved. We made the comment that those who object
to 39 to 42 are those who really are opposed to extensive dls-
covery, and I shouldn't think you would want to change This
unless you at least wanted to restrict dlscovery a great deal.
We have discussed this.

THE CHAIRMAN: I think the objection to lines 39 %o
42 is based upon & misconceptlion of what we mean by finadmie--
sible."

JUDGE CLARK: Yes, I think so.

THE CHAIRMAN: They think 1t 1s some matter that
hasn't anything to do with the case and in relation to whlch
no evidence can be offered. What it really means is that the
evidence is inadmissible because it 1e hearsay, there is no
foundation lald, it is not the best evidence, and a lot of
technical rules of that kind. Once you understand that that is
what “inadmlssible’ means, the obJectidn to the rule fades out.
.I don't know that there is anjthing we can do about thaﬁ except
to state in a note that when,ﬁe say "lnadmisgible," that is
whét,we_meén by 1it.

SENATOR PEPPER: I have some observations to make on
the whole subject of discoverﬁ in connection with the Hickman

cage, and so on.
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DEAN MORGAN: It will take us an hour to dlscuss that

SENATOR PEPPER: It will take quite some time, If we
find that the actlon that we take on 30(b) requires a recon-
sideration of 26(b), that will be time enough to deal with that

n THE CHATRMAN: Yes., Anything we do with other rules
provisions.

SENATOR PEPPER: Yes.

JUDGE DONWORTH: Senator, would you tell us what your
point of view 1s as between the Circuit Court of‘Appeals of thé
Third Circult and the district courts? -

SENATOR PEPPER: It didn't seem to me that the de-
cision in the Hickman case as rendered by the Circuit Court of
Appeals was very clear thinking. It didn't seem To me ﬁo leave
the situation clarified. I was goling to make a falrly revolu-
tionary proposal whigh has at least the merit of clarity, and
I will state it now if that 1is the desire. 1 dbn‘t want %o
give the Reporter an uncomfortable night. [Laughter]

JUDGE DONWORTH: Don't let me lnterfere.

JUDGE DOBIE: dgenator, I don't want you %o be inter-
rupted; It is five minutes to six, Don't you think we had
better put that off untlil tomorrow?

SENATOR PERPER: Yes.

JUDGE CLARK: I wlli say I think I know what the

Senator'é proposal is, and 1%t isn't gbing to make my night any
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Yake i@ up afresh in the morning?

more or less uncomfortable.

PROFESSOR SUNDERLAND: I would like to hear it now
and think about it overnight.

SENATOR PEPPER: Don't you think we had really better

THE CHAIRMAN: If there is no objection, then, we
will adjourn until nine-thirty. |
[The meeting adjourned at five-Tifty-five o'clock.]
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