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THURSDAY MORNING SEBSION
March 10, 1955
The Advisory Committee on Rules for Civil Procedure
for the United States District Courts reconvened at 9:40 a.m.,
William D, Mitchell, Chairman of the Committee, presiding.
CHAIRMAN MITCHELL: Charlie, shall we proceed?

JUDGE CLARK: As we adjourned we were discussing

Rule 25(d) invalving substitution in the case of public offi-

cers, and we adjourned in part so we could examine the Depart-
ment of Justice discussion. |

I did that last night. Possibly this is & note of
witticism, because thiﬁ§is 2 sariaué and difficult matter,
but all X ean say, to be perfectly frank about it, is that I
was quite disappointed, The Department of Justice, among
others, have been pressing for a change here. This is a rule
which has been objected to. Judge Holtzoff, having some of
these cases, criticized them severely, as I thinpk éas 3&8&#33@&.
Then the Attorney General wrote the Chief Justice something
over B year aga‘gaggéstiﬂg that tﬁer§ should be some change,

After mhatAmight be tsrmﬁdiéil this psriaé of
agitation so far as I ean'saa, the suggestion of the Department

of Justice is to modify somewhat the time limits in order to

 make them longer, in order to give more room, and then to take

out what was about the only veal advance we suggested, which

‘was to legalize or to recognize a practice which is growing up,




and then to do nothing more here, going back to the idea of
legislation,
As I sald in correspondence with Mr. Brownell a year
ago, I thought that legislation would be the more complete way
of doing this, that there are some matters here 1nva1viﬁg
| curtailment of substaﬁt&va rights by ﬁéy of limiﬁatienvthat
are probably ﬁatters for a 1egislativa body. I was fearful
of going further with that idea beocause it seemed to me that
thé Department of Justice, which welcomed the idea of statute,
was then going to hedge it about with all sorts of small dis-
tinctions, notably, of a kind that would iorés ths;pléaéigg
in every action to bring out the distinction between an officer
suing in a public capacity and suing in a private cayaeity.
That seems to me to be rather unfortunate, in part, of course,
bscaasé the distinction is by no means clear. If the Bupreme
Court or we or the ﬁepartmﬁnt, people who have ﬁtgﬁiéé the
matter somewhat, cannot state a clear-cut distinction, as I
think we cannot, it seems a little difficult to try to put
the burden on the pleadsr. |
Therefore, quite frankly, I come back to what we have
diséusaaé_aad 2&eammended;-4i think, in the words of tﬁat great
citizen of Philadelphia, God helps those who help themselves.
The best thing I have seen yet, I think, therefore,
is that what we have, with some slight modification -~ |
CHAIRMAN MITCHELL: You are referring to Rule 25 now?
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.JUBGE CLARK: Rule 25(d).

Hﬁg PRYOR: Judge Clark, the negértmant cités the oase
of Blackmar v. Guerve, 342 U,B, 512, as holding that unless
Congress has suthorized the suit against a commission, board or
agency eo ncmin@, & suit against such a 596? nust be branght
against the individuals:as members of the bedy. I am not
familiar with that case, Is that the way they hold?

| ?ﬁﬁiﬁﬁsﬁk WRIGHY: I have the case heve, Mr. Pryor.
Thﬁt is what the case holde. The case does aa% congern sub-
stitution at all, It 1s.a oase in which a‘pa:son,breught.aa
action against the Civil Service Commission and named the
defendant as the Civil Sarviee Qémmissien, and made service
on the 1§eazlmaaagar; as I recall. The Supremé'cenrt did not
get to the merits because there is no right to sue the Civil
Sarviee'abmmissian. You have to sue the individual, Nobody
named the individual in the complaint, and the individuals
were not served, Therefore, they hélé; we have no action be-
fore us. | | ‘

MR. PRYOR: As I recall the comments that we received
on this section, most of them were quite favorable to thia
particular amendment, and I think it is too bad if we have to
back up on that.

JUDGE CLARK: I do not know how broadly the Blackmar
case can be taken, There are qﬁita a few insténaas now where

‘actually the suit is made in the name of the office., The most
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usual one is now the Commissioner of Internal Revenue., It has
gotten so I would really be surprised to see the name used, 1In
fact, I am not sure that I know which one it was whose name was
last used, The last one whose name appeared regularly was
Helvering, who yretived and became a federal judge, and who
since has died, &iaeﬁ that time I ﬁaaall that there was at
least one who has been convigted of som arime, and they passed
' gieﬁg pretty vapidly.,

| You will find in the Supreme Court reports and all
our reports either ﬁhﬁiwaré "Commissionex" or the letters
"C.I.R.™ We have done that also in state courts.

I think I spoke onge before heve about this., We had
2 case brought involving the Industrial Commissioner of New
York, invaiving one of the forms of taxation in New York
worked out through that office, I thought I would perhaps
see how counsel would respond, so I said, "There must be some
pexson involved., Don't you have to sue the individual, apd
who is he?" The counsel against the state was arguing. He
‘stopped and said, "I don®t know." Then he asked the counsel
- for the state ané; much fa the amusement of svarybaéy.'tha
counsel for the state could not tell us what the name was,
There was nothing envtha record to show, So finally we ga&e up
and went ahead. Everybody was satisfied and it wafked au£ well,
As I say, this is a difficult question. It is mot

easy, For reasons that I stated yesterday, I think I agree with
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Professor Kenneth Davis, who has written very searching criti-
cisus, who bas an article in the last number of the Cornell

Law Quarterly, that the attempted distinction between suing a
government official in his peorsonal capacity and in his official
capacity is not workable. All the cases of the kind that we
have in mind are veally double cases, But there are supzems
Court decisions, and we cannot change those.

It seems to me, therefore, that Professor Davis®
recommendation, which was guite at‘the opposite pole from
what the govermment is saying, would not achieve the result
because that would assume for real workability that the Bupreme
Court was going to overrule its decisions in Ex parte Young
and Ex parte laPrade, and we have no idea that they will,

Therefore, I think I would go shead as we have.
Looking at the suggestion we have on page 18 of the géeea
draft -~ _
| ﬁﬂ&iﬁ&ég MITCHELL: May I interrupt to ask a queﬁé
tion, Did wé leave 25(a) as it 18? Ve were discussing that,
and there was & question whether a veasonable time limitation
vas a good and satisfactory way of handling it.

JUDGE CLARK: I should have mentioned that. After
considerable discussion and I think some séggest;ag'fx@m various
persons of a change in the reasonable time, evanta#ily.ﬁhé
prepeﬁaat of thé snggesteé”amﬁndmgpt for change withdrew and

" himself moved that we adopt the rule as it is, and we voted the
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amendment as it appears heve, That is the way we voted,

CHAIRMAN MITCHELL: All right, 8o we are down to
Rule 25(d).

JUDGE CLARK: Yes, It is 25(d) which I have been dis-
gusaing, ‘ |

let me say, therefore, referring to 25(d), I do not
see any real veason why the time provision should not be the
| 'sgma here as it is in (a), ?ﬁ were discussing that last night,
Aséuming that we are still saﬁ;afi&d with the ressonable time
stated heve, I should think that is appropriate,.

| ?hag would mean approval of the striking out in lines
27 and 28, and approval of the added part in lines 41 to 43,

Az to the provision in lines 44 to 80, X s§§11 think
that is desirable, and whilﬁ I.hﬁve brought to your attention
eriticisms from Professor Davis and others that this daag.hee
go far enough, his 1déé in general wéuzé'be a form of statement
of this type but a little différént%:and would be a substitute
for the whole r&léf,whareas the Department of Justice thinks it
_goes too far and should be stricken out, for my part I am in-
clined to think we are doing something here which is desirable
and that it is desirable to let it stay. |

I am, however, inclined to make one #inax change which
I think is in line with what would be held anyway to be the
'maaning. In the first line or two, I waﬁld substitute for

"lines 44 and 45 the following: ™When an officer of the class
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described berein sues or is sued as such officer; he may be . . .“
You see, that is very little change, What I am trying to do is
to make clear what I believe 1s the situation now, that it is a
matter of pleading and not a matter of the courts having to

decide this question on the facts, In other words, @heaevef

the complaint alleges a suit against the officer by the name

of the office, that is when this rule would apply. It i3 not
up to the court to do wore thaﬁ 1@6& at the pleadings.

MR, PRYOR: You would strike the word "“may" at the
end of line 44 and the words “sue or be" at the beginning of
1ine 48, and iusert "sues or is",

JUDGE CLARK: I think I would go » little more than
that, although it is the same general iéea. particularly for
the words "may sue or be sued in his official csgaeﬁty" I vould
say "sues or is sued as such officer". That waula be my sugges-
tion. W¥We have done sometbing and we have done the best we can
in helping to ¢lear up a thing which cannot be fully cleared

except by legislation,

MR, DODGE: ﬁiil you state agaiﬁ, Judge Gzark, how
you would change 11#@ 447

JUDGE CLARK: In place of the words “may sue ox be
sued in hi# official capacity" in lines 44 and 45, I would
substitute "sues or is sued as such officex". WMy idea is not
to change our intent, which I don't thivk we ére doing, but I

‘want to make it perfectly clear that it is what appears on the
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probably you would get back to the individual sooner or later.
But I would say if you named the Department of Justice, I think
uadef our rule any objection made would be té put in an in- 7
dividual and not to dismiss the action. Therefore, I think
this would be helpful to that extent.
1 should ﬁugpasa that would be 5 case where somebody

very quickly, possibly even the judge, would say, "gofore 1
.start entering an injunetion, X want somebody ta‘snter it
against." Therefore, I should think that would be a case
where very normally you would put in the name of the person,

| DEAN MORGAN: Wouldn®t you rather put in the name
of ths district attorney or the prosecuting officer? That
is, wouldn'®t you rather put in the prosecuting eifiqar; what -
aver the office is? If it is the United Btates Distriﬁﬁ
Attorney for such a district, it wouldn®t make any difference
whether one person got out of that job and semabééy‘alﬁs\gat in,
It would not be the whole Department of Justice that you were
after.

Jﬁﬂﬁﬁ CLARK: Yes, I should think that is right,

0f course, one thing this would éa; I think, as you have
indicated, is to help the plaintiff to Eiek‘a'propsr‘perﬁop.
I think that is whﬁt the Department doesn®t very much like here,
because that means if they come in and object, they cannot demur
or move to dismiss, and so on; they have in effect ta say, "VWe

want to put in XY instead .
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it sesms to me that is a good thing., If the Depart-
ment is objecting on that}graunﬂ, as I think it is, that ais@
adds to the showing that 1t is a good thing. It dﬁﬁé,&llﬁﬁ»
a plaintiff to be less precise, but the defendants here have all
the information as well as perhaps the legal knowledge, for that
matter, | |

PROFESSOR MOORE: Qna»ether guestion, then, Suppose
a tax vefund sult is brought againet the District Director of
tﬁtﬁrnal Revenue. Can that be done under this rule neﬁ as
amended? |

JUDGE CLARK: 4&m X not right that that could be
done ﬂithau% this? 1 think so, You could sue the éallaétar -
excuse me, did you say the deceased Collector? o

PROFESSOR MOORE: No.

DEAN MORGAN: The Distrioct Director,

JUDGE CLARK: You séa, the statute gllasa suit against
the cﬁlieetar; and the regulations have been nh#ngeé snrthat
the Collector has now become the Biﬁtriet Director.

MR. PRYOR: That ie in the Internal Revenue Code,
1sntt it? |

JUDGE CLARK: I wonder if éh@t could not be done
without the rule. Do you know that, Monte? I would have to
look back at the provisions to be sure,

MR, LEMANN: I think the new Internal Revenue Code

.uses the expression "Commissioner or his representatives."
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I think that is the form, i do not know whether you sue the
Distyict Dirvector or whether you sué the Commissioner., I am
inclined to think the statute says you sue the Commissioner.
The Collector no longer exists,

JUDGE CLARK: We have something on that on page 57,
That gives the ?@eaéury arﬁer. It does not give the statute for
that in the Internal Revenue Code, |

| PROFESSOR MOORE: Unless the last Igtera§1 Revenue
,ceée;changad it, and it may have, if you wanted to sue for more
than $10,000 in district court, you would have to bring the suit
against the Dirvector.

JUDGE CLARK: I am quite sure that is changed,
and not by the Internal Revenue Code. That was changed very

recently. Now you c¢an sue, I am quite sure, in the distriet
court for any amount in & tax matter, and I think you can get
& trial by jury, ftoo.

MR, LEMANN: You can sue the United States now. You
do not have to go through that monkey business of suing the
Collector, It used to be the law that you could only sue the A
Collectoy, unless he was dead, and then you could sue the United
States,

My impression is that they have changed that now to
state that you can always sue fhﬁ United States.

JUDGE CLARK: You can sue I think for any amount in

the district court in a tax case.
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MR. LEMANN: That is right, and your suit would be
against the United States, I think that is the present law,

JUDGE CLARK: We can look that up, but I am quite
sure that was passed only within the year,

MR, LEMANN: You do not unéertage here to say when
you may suse someone as a public officer, do you? BSuppose you
undertake to sue a District Director and you have no right to
sue the District Director, thﬁt would not be within this rule
or thisramsﬁdment.

JUDGE CLARK: WNo. That is what I was going to ask
next, I am not quite sure,

MR, LEMANN: We cannot undertake to say how you
plead, We will not undertake to say how you plead, but we
can say that 1f you brought it to begin with against the public
officer and that pgbliebafficer changes his iéentity, ﬁouée not
'need any substitution. Isnt that right?

| JUDGY CLARK: That is right,

PROFEBSOR MOORE: I think we go a little fu?thﬁr than
that under Judge Clark®s new change: "When an officer of the
class described herein sues or is sued as such office¥, he may
be described as a party“,“and so on. I think that is a fine
idea. As 1runée§staad it, you could name the Department of
Justice as the defendant instead of Herbert Brownell, and unless
Brownell came in and objected your sult could go on. zi he did

object, it would not abate, but he would be substituted. Isan®t



that your idea, Judge?

JUDGE CLARK: Yes. Although I wonder if our rule
goes so far as to say you could sue a department. We think of
it always as an officer. If you éhanged your question and
made it Attorney Eeneral,'l would agree.

- PROFESSOR MOORE: Well, Attorney General, then,

DEAN MORGAN: Yes,

JUDGE CLARK: VYes, I shculd think that would do, but
1 dé not think that we do anything to say that the Attorney
General can be sued someplace éhera he cannot be sued. For
example, if the Attorney General were sued in New York, you
. would havs‘ﬁtill the question that that is an improper place,

I do not see that we have done anything about that,

All ve have done, as I see!it; is to make a‘sharthand
form of demand., That is why it is later provided that anybody,
including the court, can put in thé name that this pﬁraﬁer
- signifies,

MR, LEMANN: _As I understand it; now, your lines 44
and fellawiag really go beyond the title of this rule. They
do not deal with substitution of parfieﬁ. They purport to
state how you can bring the suit to begin with, is that correct?

JUDGE CLARK: Yes. | |

MR, LEMANN: Then that gaéé beyond t£§ title, because
the title is “Substitéticn_ef Parties." This new language at

the end goes beyond substitution. Isn¥ that correct?
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JUDGE CLARK: Yes, I think so. It makes 8 substitute
for 'isubatitutian_.

MR, LEMANN: Would anybody realize he is going to.
‘find that in a rule on substitution? Is that clear? |

MR, PRYOR: We might add something to the title of the
rule, "Suit Against an Officer as Such." o

MR, LEMANN: Yes, I won&er 1f we want to take a look
' a;}ths statute which authorizes a suit againet the commissioﬁer
of Vrlntarnai Revenue and see how they worded it because, as I
understand it,:we ére really takihg the prinaiplé.af_that
statute and applying it generally to public offices, Isn't
that what you have in mind, Judge?

JUDGE’Gbéﬁxz fhai had.sema suggestion. That was
~ down bere as Bection 1143 of the Intexnal BﬁVﬁﬂHﬁ*Gﬁéé;f Do we
have that here? | |

MR, LEMANN: My, Tolman has gone to get the Iatagnai
| 3sviagé Code.

JUDGE CLARK: That is c¢ited on pages 2ﬁian§,21,, Ve
use it us aawaxangééf I would not waht to say that we were
limited to that,

’ | MR, LEMABN: No, but it might give us some idea of
the phrasing and language, |

JUDGE CLARK: We can look at that when 1t:§ﬁmss in,
The statutory citation is there, |

leland, we have the citation, 1143 of the Internal



Revenue Code,

MR. LEMANN: That is 1939, so we will have to get the
new one. But I think we have a cross-reference table ;ﬁ heve,

PROFESSOR MOORE: 1143 is not very definite. It is
not very clear. This reads:

"When the incumbent of the office of Commissioner
changes, no substitution of the name of his successor
shall be required in proceedings peaéiag after May 10,
1934, vefore any sppellate court reviewing the action of
the Tax Court," |

That also deals only with the question of substitution,
There must be another statute which says you can start out
with a suit against the Commissioner without mentioning his
name, There must be another provision other than the one you
cite heve,

JUDGE CLARK: I 6@#*# know whether there is any more
or not, I think this is the one that we are talking about |
because we say that it is unﬁaeqssgvy-in proceedings before
any appellate court reviewing the aagien of the Tax Court.

MR, LEQARB: That is eenfinﬁd'to’Substitution. There
may be another s&etién applying to the original action,

JUDGE CLARK: Do you haveAﬁke latest amendments
there? Island, do yaﬁ.remambaﬁ Iast'apging$ about a year ago,
there was a provision made changing the suit in the distriet

.court involving taxes, vemoving the limitations and providing
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for trial by jury., Do you remember that?

MR. TOLMAN: I remember that, yes. That was about
a year ago, wasn¥t it? |

JUDGE CLARK: Yes, -

MR, DODGE: What do you say, Judge éiark, goncerning
| the point made by the Attorney Generalts ;fiieé that ﬁa should
not amend theirula as prepoaéé because our rules have no
 ’§991ieat1an in the courts of apyeai. |
| ,Jgﬁﬁn CLARK: 0f course, the point that they do nat
have apblication in fhs gourt of appeais is true and very
important. What tha next eanelusian should be may bs woxe
éeb&tgbi&, I shauld think the conclusion well might be that ve
then ahauid start adopting them where we can, The Supreme
courﬁ of the ﬂnitéé States, in adég;iag rules, adopted our.
ruls,of_ﬁuhstztnt;én. i_nndﬁrateoﬁ'that_tbey nnﬁergieaﬁ that
tbéy were gping_ta follow along w;th,whntévar was déaﬁ?

‘ Perhaps Mr. Moore can tell us’somdthing about that, -
because I think h# had sgﬁgtéinﬁ to do with that. I should
thiok one way of brigging.tha;qougtszoi,éﬁpgala:gp ;a'éatg wg;;é
be perhaps to make the amendment. | o 7 | /

ﬁng,lﬁﬁﬁ" where weuid there be any diifiﬁulﬁy? What
65 they have in mind -- a case whsré‘@eath,eaaurred»a!tar the
trial in the diétriet gourt or when the district court had
- made an ordeyr of sqbatitutien;arvhaé'ruiﬁdvthgt_iﬁ ﬁaa_unnggasn

gary?
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JUDGE DRIVER: Isn®t what they had in mind that if
there was a death pending appeal, and the rule is different in
the appellate court, it might be confusing to the attorneys? |
jrhéy would be relying upon the district court rule and might
be confused if theve was a different xule in the appellate
court.

But each appellate court makes ite own rules, and
there are eleven of them. I do not see how we ocan céntrai
tﬁat situation. It certainly is impractical to try to have
any sort of liaison with them or any cooperation iﬂ-the
formulation of rules in the first place. If anyone wanted to
undertake to go eui and get the eleven gircuits to agree with
us, I bid them Godspeed, but I wouldn®t want to try it, |

| MR. DODGE: X do not think any serious 6ii£;¢u1ty
would arise,
| JUDGE DRIVER: I don®t think so. I think we should
do our work and nﬁt pay attention ta what the appellate court
night do. That is their job.
| MR, TOLMAN: Judge Clark, in your revision of the
rules of the Second Circuit, didn®t you adopt the distriot
court practice simﬁly by reference to the civil'xuléa?

JUDGE CLARK: To tell the truth, I have forgotten.

MR, &ﬁiﬁﬁﬁz‘ I thought you did.

JUDGE éLAﬁﬁ: Do you have a copy of our rules heve?

I just don't remember on that,
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MR. TOLMAN: That is & solution. They can do that
in the court of appeals,

JUDGE CLARK: I did went to add one other thing which
ié'samﬁwbat along the same line. ¥ don't think really there
is the same amount of question in the appellate courts as
there is here, Thé qé&é has been pretty wmuch formed, and when
it comes to our court and we pet motions, practically always
a8 a matter of course we have our clerk endovse them, really,
zor'substitutian.: The aniyvehaaes'af question would be on
long delay, and I do not think you get long delay of the kind
that océurred in this Rsmington Rand case in the appellate

court, When gubstitution is mevaﬁ,rathar_saéa, it is usually

- granted,

I cannot remember a easegéx substitution where we
have had these various subordinate questions come up. I think
they are the kind of question which come up in district court, -
They do com® to us on appeal from the district eeurﬁgiefraénrsa,
but I do. not think they are newly raised in the appellate court,
I have never seen any real problem w;th us.

There is a problem in the district court, as these
cases indicate, but with us it seems to work out fairly
simply. The pﬁ#t;&s agree on gubstitui;pn;lthe ¢lerk endorses
it as done, and we practically don¥t see it beyond the point
that the glerk has noted it on the saptian of the record and the

~

priets,
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Or, to put it another way,»! think the Department of
Justice objection here is perhaps technically an accurate
' statement, but it seems to me not to be very realistic or
important as the aases‘ga on, If we have the distriot court
practice fixed up and that works, I think we bave done at
least 90 per cent of the task.

MR, LEMANN: I am a little digturbed about the
language at the end of the rule beginming in line 44, not
anié because it goes beyond substitution, but it seems to be
the professional impression that you can gan&rélly sue an
officer when apparently at least in some cases you canunot,
such as the Civil Bervice cuse to which you referved, Mr., Pryor,

MR, PRYOR: The amendment would have no application
there, would it, but it would in others. |

MR, LE&#ﬁK: I am wondering whether the average
lawyer might not think that this language authorizes him to
sue officers as such. If we were making the law, I guess we
. would favor making it a general provision that if your claim
was really against a rﬁprﬁsentativé of the government you
could sue the office, Does this language imply that we ave
trying to say that here? |

CHAIRMAN MITCHELL: w can you?

MR, bﬁﬂﬁﬁﬁz I don't think we ean, but somebody
night gsi the impression that_we were trying to say that, We -

say whepnever you sue someone as & public officer. Does that
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indicate generally we think you sue people as public officers; or
does it mean we don*t know when you can do it, but if you do it
i you do not need to ﬁéma an individual?

JUDGE CLARK: Would you mind, Mr, lemann, giving usv
an example? I am afraid I haven®t very c¢learly in mind what
you are veferring to, |

MR. LEMANN: Let us take the Civil Service Commission
éase..‘ff it had not been for this decision to which the
Department of Justice has refeived and which Myr. Pryor picked
up, I would have thought you could sue the Civil Service
commiséign, that you could bring a suit against the,eiiii
Service Commission, which is what the ieliaw tried to do. The
court said he couldn't do it and threw it out.

CHAIRMAN MITCHELL: Xf the United States has eeésanted
to be sued, it seéms to me it is clear as a bell that people
making rules for the district court cannot decide who can be
sued, |

MR, LEMANN: What I would like to know is what
cases would fall within lipes 44 and following. Give me the
casges,

PROFESSOR WRIGHT: Snayder v. Buck.

MR, LEMANN: Who was the defendant?

| ' PROFESSOR WRIGHT: The Paymaster General of the Navy
in an action for mandamus.

DEAN MORGAN: Suppose it was the Attorney General
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instead of the Department of Justice, and you hadn®t named bhim
and he came in on that basis. It would be easy 3h§ugh just to
add the name, wouldn¥t it? He ocannot be without notice of it
if he has been sued in his official capacity, It is juét like
the old common law plea in abatément for nisnomer. |

MR, LEMANN: A The point I am making, Eddie, is that
I might think, reading this rule, that this was an invitation
tp sue the Paymaster General or any public officer that I can
gsue as a public oftieaé, ﬁiﬁha@t naming bim,

DE&S MORGAN: By naming his office, yes. You have
to serve on somebody, You have to serve on the incumbent in
the office.

| MR, PRYOR: Isn®t it clear that it is beyond the
competency of this Committee to say which officers can be sued
as such, and which can not?

ﬁé. LEMANN: I would think so,

MR, PRYOR: This rule, being a rule pramuigatsd by
the Bupreme Court on the yecommendation of this Conmittee,
certainly would apply only where the proper authority had
authorized suit against the effiéﬁr as such.

JUDGE DRIVER: Would it make it any clearer if
instead of "When an officer of the cluss deseribed herein sues
or is sued" you said "Xf an affieéy,auﬁéﬂ?

CHATRMAN MITCHELL: Pureuant to a statute,

JUDGE DRIVER: Yes,
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MR, LEMANN: "When the statutes provide that an officer
of the class described herein may sue or be sued in his offi-
¢ial capacity and he does so sue or is $o sued, thén such
eifiaé? may be descgribed as a payiy by his official title."

JUDGE CLARK: I am afraid that vwould not hold water,
becausie if the statute says so, it says so, and you don't need
to say anything more, "

| ?rank1§, 1 think we ought to do maré, and I don®t
believe the Blackmar case is aézinst it. 1 think you ara‘
somewhat assuming for the moment that this does mera'than»it
does. This is the muanher of stgtiag your pleading, if'yeu will,
1 mean by that thatéyau u&ereertain vords, say the Attorney

General or what«nat; as signifying Mr, Herbert Brownell, and

that is all you are doing. You do that inr_canvani@aeé. You
do not extend jurisdiction or anything else, /
In the Blackmar case, from tﬁg beégipning gv&ﬁyhaéy
was raising the question of jurisdiction. wharrespegéantg
appeared aad»iilﬁd a m@tiag to dismiss bﬁeéuse of zmp?ogaé
venue and lack of jurisdiction. ‘Ihé point was reiterated
throughout. The question was finally passed on in the court
of appeals, | | |
| sawhara in that ocase is thﬁfﬁ any discussion of
whether it would have been impossible fe'suhggituté fe? these
words “Civil Service Commission" the names "gggar;s. 4, B, and C,"

which is all we suggested. The bare question throughout was
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whether the Commission was a semi-corporate body and could be
gued as suoch,

It seems to me that does not affect our question, Gur-
question is whether we oan have this little shorthand way or
convenient way of suing.

The great reason for doing it, I think, is héeaQSé}thé
courts are doing it right along, Suppose that we acceded to
' the Department of Justice suggestion and took this out, what
@héuld the éistriat court do or what should we do when the
parties are not raising the question? I wonder about that
a little myself when thége cases come in., Everybody seems
to be quite satisfled, and it seemed frankly quite pernickety
to raise some question when the ﬁattﬁr was going along all right,
It is & practice which haﬁ ms?a or less grown up, but a very
convenient and helpful thing.

Insofar #s I can see from the cases that come before
~ us, probably in most of the cases nobody gives it a thought,
as in the example I gave, the New York case, where counsel
bad gone so far with ﬁas case that neither side could place the
individual., It seems to me this is a shorthand convenience,
in other words, and daesnté touch the guestion of jurisdiction.
If anybody has a question of jur&aéistian he raises it just
the same as before, but when you talk about the Attorney General
you mean the Attorney General, to wit, Mr. Brownell, |

There was some question raised as to what the circuit



courts of appeals might do, @and so on, Mr, Tolman has gotten
our rules. 8ince I drew these, X think they are good, but I
have forgotten what they do,

This happens to be Rule 9, Death of a Party, Court ef

Appeals for the Second Cireuit, Rules effective August 1, last
year:

"Phe substitution of a party during the pendency of
an appeal shall be in accordance with Rule 28 of the
Federal Rules of Civil Procedure, except that such
substitution shall be mdde within 60 days after the
event calling therefor; and if not then made, the court
mag take such action as it shall deem‘apprapriate, in-
cluding dismissal of the appeal, Death of a party does
not affect the taking of an appeal; see rule TS(b) of
the Federal Rules of Civil Procedure.”

The Supreme Court rule, which is now 48, is consider-

ably moyre exteunsive,

"peath, Substitution, and Revivor." There is a

gﬁnafal provision for substitution,

"Suoh substitution, or, in default thereof, such
sﬁggeéticn, must be made within six months after the
death of the parﬁy, else the case shall abate,"

Then there is a provision for subétitution of a

government office, and that is a six-months provision.

~ Would you like to discuss it more? There 1s a motion
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hefore us to approve the rule with the modification I suggested,
Do you wish to discuss it further?

£ not, all those in favor will raise their hands,
Bix. Those opposed. One, There are several not voting. At
anpy rate, thevre it is, A

Now we pass to the discovery material, The firvet is
. Rulé'aﬁgaic Do you have anything reé#nt onh that, Professor
Wright? | |
| PROFESSOR WRIGHT: Nothing else has come in. The
comments favoyr the amendments to 30(a) and 30(b). In fact,
they express some enthusiasm.,

JUDGE CLARK: Rule 30(a) is the regulation of the
time of taking and the order of takiagAthe depositions. That
has been quite generally approved, Does anyone wish to discuss
that? |

I think, then, we shall assume that éhaﬁ is approvéd,
- The amendment to Rule 30(a) is approved.

Rule 830(b). There are first two somewhat minor
mgtters'~s the addition of the words “time or" in line 26, and
the addition of the words "undue expense" in line 42, Is there
any éisauséien of that? '

RE:  Judge, I am in favor of the sub-

stance of these amendments in 30(a), (b), and (¢), but the
point that troubles me is that I think we ave making too many

anendments to the rules in the light of the rather hostility of
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the Supreme Court to this Committee snd rule-making, Justice

Black has aémﬁaishsd me two or thrﬁﬁ times that there is too

much tinkering with the judicial code, vules, and so on., I am

inclined to think these things in Rule 30 are pretty much

taken care of now by the cases. They work themselves out fair-
1y well.

| Apayt from that, I am in favor of these amﬁnémsats_

to Rule 30, I am fearful of too many smendments at %his time,

JUDGE CLARK: It would seem to me, a8 I have suggested
before, %hat_wé.hava an obligation, as the Suﬁﬁeaﬁ‘caurt iiﬁ@%iw
bas, and we each must proceed according to our lights.

In the first place, I do not believe we can ﬁﬁﬁ; bere,
work out what is going to be the most satisfactory course for |
the Bupreme Court, I do not believe ﬁé_@&n adjust ourselves
to what Mr. snstiaé Black or Mr, Justice Frankfurter may wish,
and move particularly to what the majority may wish. I do think
- we need to perform our function as a rule-making committee,

0f course, it is a,éuﬁgt&an of degree always. I do
not mean to say thas,we should rush boldly into things
which are unnecessary, but these matters which appear swall,
these very matters, I thin§ perhaps are good illustrations,
They have given a great deal of unnecessary trouble to the judge
sitting in the motion part and to the parties. I do not see
why it isn®t guite proper for the Supreme ga&ét, if it feels .

that way sbout it, not to mpprove of some of the separate )




amendments. It is an unproven factor, I think, that the number
of amendments itself is going to vesult in rejection of amend-
ments that the Court iltself feels are worth while,

| 1 still am inclined to think that we each should make
- & yeasoned judgment according to the light involved, that we
cannot wisely or we cannot actually, as a matter of prééhaéy; :
gevefnfour actions in detail by what we think the Supreme Court
is going to do,

Take, for example, the addition in (c), as to whi&h
. there has been discussion and some division among the people
commenting. .

“the court may order the cost of transcription paid

by one or some of, or apportioned among, the parties."

I think that might well be limited as I have
suggested, I suggasted‘pﬁtting in thér§,~"where transcription
is requested by & party other than the one taking the deposition,

- the court may ovder the caet of transcription or a pertiaa |
~ thereof paid by the party making the reqagﬂt "

‘ Heve is a matter wheve I should hope that the court
would be incliped to think it had the power, but thai has been
doubted a good deal, It would seem to me clearly it is quite
& considerable burden to say to a party who has taken a long
depesiﬁiea and does not use it that he must pay the cost
and have it used by the other party. It seamsAto.ma this is

the kind of regulation which makes things run easier and work,
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and that it would be too bad to limit our funuitions or to make
them one-sided or warped by guesses about what-migﬁt happen to
us,

I think it may well be that the Supreme Court may do
yariéﬁs sorts of things., The Supreme Court may well say that it
does not want any Committee, but I do not think that should
eh&ng@’oar‘iﬁéas‘as.ind1v16ua1§ that the rule-making power is
a desirable thing. After all, the Supreme Court and the members

theréof have their ideas,

ME. DODGE: The practice now is for the party who
takes the deposition to pay for it, and if the other party
wants an extra copy, he pays for the copy; isn®t that it? A
| JWDGE CLARK: No, I think mot. It is supposed to be
transcribed now, is it not? |
| PROFESSBOR WRIGHT: Unless the parties agree otherwise,
'DEAN Hﬂﬁ&&ﬁﬂ' Charles, ths dapasitisns are taxed as
casts &ftarwards,if the depositions are used at any rats, isn®t
that right, Bil1? The winning party charges the costs of ﬁsk%ag
them. | | |
PROFESSOR Bﬁoﬁgz Where they are put in evidence.
DEAN MORGAN: They are part of the costs ordinarily,
At least some of these eammants indicated that,.
This would change tha rule which allowed th& winniag
party to tax the cost of the whole business.
MR. TOLMAN: I think the practices differ in the
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different districts. The districts have different attitudes
toward the taxation of costs. |

JIDGE anxvggz it has been my observation that much
of the criticism of the amendment has been due to some mis-~
understanding of the breadth of it. I th;ak that vwould be
cured by Judge Clark%s proposed change in the wording specific-
ally limiting it to a situation where one party takes &
deposition and finds that he does not have any use for it and
&éés not wish to transcribe it, and the other party does wish
to hﬁveriﬁ transcribed, Then the other party may be required
by the court to pay all or part of the cost of transcription.

nﬁ.’LEKAKﬁz Doesn't the judge now have a right to
pass on the costs? Does he necessarily have to tax them
against the losing party? He can decide that, I know I had
an appéilaia court case decided wrongly, I thought, on appeal
where he held that I ﬁ;ﬁiiuéurréd som® unpecessary expenses and,
although 1 von the case, he taxed those unneeeaéary expenses
against me -- although I was the winning party. My impression
was that the district courts have similar power., So it could
be that without this provision a district judge could well
say, "This part of the costs should never have beén incurred,
and I am not going to tax them."

iﬂnﬁﬁ DRIVER: I think we should keep in mind, Monte,
that this refers not to the final taxaixan of the costs; this

vefers to the cost that shall be borne by the parties regardless
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of the outcome of the case,

MR, LEMANN: That is quite so. It really imposes a
limitation on the power of the judge in & sense. It says to
bhim, "This wmuch you must charge against the party who required
the taking of that deposition.” To that gxﬁent it'#autralﬁ
his discretion, and he may say it really wasn't necessary
b@egusé he could control that anyhow when he came to tax the
’ gaétsa

MR, PRYOR: It says he may do it, but he does not
have to do it.

Judge Clark, what were the words you were going to
' insert theve?

 JUDGE CLABK: "where trangceription is requested by
a party other than the éné taking the deposition; the éburt.
may order the cost of transoription or & portion thereof paid
by the party making the request.” '

NR. DODGE: Why do you put that in? You bave given
a general power to the court here to deal with the matter. Why
gpacify that particular éase, which might be very unjust, I
should think,'tn%a poor plﬁintiii.wha ﬁagfhsrﬁied by long
depositions takén»by-ihe d&fﬁn&ant, ﬁh@ found it entirely
aéverée and did nafrﬁant it ﬁritten up. |

1 would not aall'aitenéienrsﬁaéifiéally to ﬁhaév
particular case which 1 think might vwork very ﬁndnﬁtly;

JUDGE CLARK: The veason I did it was -- maybe I was
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too much moved by the eriticisms, and maybe those criticisms
were too vooal from people who do not like this, The oriticisms
are referred to on pages 26 and 27 of the summary.
| "The oritics seem to think that this language will
give thé gourt broad power to require one side to bear the
expense é£ discovery incurred by the other side. The
Committee of course only inien@ad to antho&iae'reeﬁiring
a party to pay for the transcript where he wants it and the
party who took the deposition does not wish it. That the
‘problem is linguistic rathég_tnan'm the merits is--i@d;-
cated by the fact that no éérresyanéeutéritiéiz@dﬁgiving
the judge this power in the situation the Committee con-
templated, as well as by the following comments of Pro-
fessor Joiner: | 7 |
"o1t seems to me that the court®s discretion may
be exercised pursuant to that rule in a way that would
not be fair, There seems to be no limitation upon the
pover of the court to order one oy the other paftiealfa
pay for the cost of the transoript. 1 think it ta’teo”:
broad. I think that-yaﬁ are making a situation which will
cause moré trouble than we have %oéay;*“ | ‘
That is why I put in the limitation. Maybe it is not
desirable, 1 did it to meet those criticisms. |
MR. DODGE: Was it Joiner who thought this proposition

as stated by us was too broad and might lead to injustice? He
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as it is in the original draft. As I understand the situation,
the court now is intended by the rules to have that power. At
" least one court, according to the note, has so held. There are
some other autﬁﬁritiés which have suggested otherwise,.

This is appavently for clarifieation of the general
power the court had, although we discussed it earlier in terms
of a particular situation where we thought discretion wae in-
YQIVE@,

: That isn't your understanding?

JUDGE CLARK: Dean Pirsig is suggesting that we
retain it in the form that was originally suggested,

MR, LEMANN: Or are you suggesiting that we leave it
alone, as it was in the original rule?

DEAN PIRSIG: I think there may be some need for
clarification, |

MR, LEMANN: You see, this presents the question of
- policy to which Professor Moore referred. We have one case
which reached this result under the nrigia&l rule, We have
one case which differs, Isn®t that right? That is at the
bettom of page 26, We have énly two cases.

My own view, suggested by Professor Moore, is that
that is not eunough trouble to justify tipkering with the rules,

JUDGE DRIVER: This awendment néqasaéfily, as 1 mae it
in its context here, could égplyveniy to transcription. Already

in the rule is the provision that "The testimony shall bs takenr
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stenographically and transcribed unless the parties agree etﬁar*
wise”™, If they agree not to transcribe it, you have no problem.
if thé party who took the deposition wants it, you have no ‘
problem because obviously he should pay foxr it. 8o the only
way it could arise is if the party who took it does not wish
it transeribed and the other party does, and that is where we
gay "the court may order the cost of transcription paid by one
or some of, or apportioned among, the parties.” I do not see
whé&e you lose anything by speliing it out here, because it has
to ﬁe that narrow.

MR, LEMANN: It is just a question of judgment how far
you are going to gild the 1lily and how far you are not going
to leave anything to the district judge to make a mistake about.

 JUDGE DRIVER: The point is that we are not dealing
with the whole problem of the comt of depositions. We are
dealing only with the cost of transcription in the case where
- they do not agree that it shall not be transcribed.
- JUDGE CLARK: Suppose we vote on 30(a) first.

MR, DODGE: Do you think these amendments are neces-
sary? |

JUDGE CLARK: Yes., Of course "pecessary"” islarfelaﬁive ‘
term. The way 1 define ﬁnaéesséry;" xrﬁaulé say yéﬁ;r I suppose
hardly any of them are necessary in the sense that the procedure
will nat_ﬁ@fk ﬁitneut them, but'l.sayvéhat'they are necessary

in the sense of being reasonably effective to carry out natters
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that have caused quite a little trouble.

MR, DODGE: I have a good deal of sympathy with M,
Moore *s suggestion that they veally are not essential,

JUDGE CLARK: X am afraid if we followed that argument
to its logical conclusion, there is almost no amendment which
would stand up if you spply that striectly. A4s ve know, the
rules are working, and working pretty well, but there have been
sources of confusion, snd it seems to me it is the proper func-
tiéu af an Advisory Committee to keep the matter rﬁnning. ) § 4
you do not do that, of course it means that the strictest and
:mest arbitrary praetiae in the decisions is going to prevail
for the very natural reason that those are the cases which are
reported, and the only way that you can keep the practice
flaxibié, attuned to the kind of peeds the Commitiee visualizés,
is to make the recommendations.

MR. DODGE: The court now clearly has the power which
~ you smpecify in the last lines of paragraph (a).

JUDGE CLARK: I suggest if we have gotten to the
point where we may vote, I shall firet call for the vote 6n
30(a). A1l those in favor of the amendment raise their hands,
Bix. A1l those opposed. ‘Three.

Now on 30(b). All those in favor will raise their
hands .,

MR, DODGE: This is (b), isn't it?

JUDGE CLARK: This is (b).
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MR, DODGE: If the rule should be amended at all,
I would vote for the amendment of (b) as you have it,

JUDGE CLARK: Eight. All those opposed., Two.

On (), X takﬂlit Dean Pirsig is moving for the
amendment in the form as written in the draft, without the
change 1 have tsntatiﬁely suggested. All those in favor of
it in that fashion raise their hands, |
{ MR, DODGE: What is the question?

JUDGE CLARK: On (¢) as printed heve.

JUDGE DRIVER: 4s it is, without Judge Clark's
proposed substitution efllangnagé, "

JUDGE eaﬁﬁx: Yea}

DEAN MORGAN ; (}'harles, on (c) that applios to getting
the transecript, whether it is used at the trial or nat The
usual costs for transcripts, and so férth, are in cases of
depositions which are actually introduced at the trial,

o JﬁD&E 6&&3&% Yes, that is true. I think that would
be clear. I should think that could be stated.

DEAN MORGAN: This stuff may aetgally be the 1&;1}
pgymﬁnt., You are not going to distribute it aitﬁrwarés‘

MR, Dﬁb&ﬁ: Hasn®t the court that powsr now? Hasn¥t
that been in the existing rulé as to costs? @hg court must
regulate it,

JUDGE CLARK: I think_gerh&yﬁ this is more doubtful

than some of the other things we have been talking about. You
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see, there are cases over on the other page which say it is
doubtful. 4s you rvead it, isn't that a more solid argument
than some of the others we have, because the one who starts the
deposition going must see that the copy is filéd, unless they
agree otherwise,

PROFESSOR WRIGHT: I should mention the aggumantsrei
the Department of Justice on 30(¢c). They say it should be
mde clear if this amendment is adopted that the govermment
e#ﬁnat be required to bear the cost of trapscription, and they
also say that there ought to be some provieion in 30(c) allow-
1ng the use of mechanical recording devices for the taking of
depositions.

MR, TOLMAN: They are used for taking depositions
already, are they not? |
| ?aaﬁﬁsﬁea WRIGHT: I thought they were occasionally.
The government says, "Although this language on its face would
. seem to permit the use of mechanical recording devices for
deposition upon agreement of the parties, the courts to éaté
have;neﬁ clearly approved such a practice."

JUDGE CLARK: Before we take up either of those
natters, let us consider the general proposition on the proposed
- amgndment here. Are you veady? All those in favor will raise
their hands «-

JUDGE DRIVER: I am not clear what we are voting on.

JUDGE CLARK: Ve ave voting on the language in lines
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B1 to 53 as printed,

JUDGE DRIVER: I see,. _

MR, DODGE: How about the United Btates? -ix'gha
United States takes a deposition, it has to pay for it, doesn't
1t? N

DEAN MORGAN: If it wants a trapsoript, it has to pay
for it. | 4 |

MR, DODGE: It says here the rules “should make it

clear that such costs shall not be assessed against the United

States",
They aye talking about an assessment of
costs,

JUDGE CLARK: I think we can take that up a little
later, Now let us vote on that language in lines 51 to B3, -
'unieﬁﬁ you want to do something else, I don't want to hurry
- you particularly, buﬁ,ﬁe bave to decide these matters some way.
| JUDGE DRIVER: It ocours to me ybu might get a
fairer expression if we vote first whether we wish the aub;
stance of the amendment, and then vote as to partieuiar language
afterward,

 JUDGE CLARK: All right. The question of the sub-
stance of the amendment, then.

DEAN PIRSIG: Professor Wright raises a question -«

JUDGE DRIVER: I move as a substitute motion that we

vote to see whether we shall have this amendment in suhsfanea,
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the substance of 30(c), and then decide gfterwarés what language
we want. |

JUDGE CLARK: Yes. All those in favor af Judge
Driver®s motion raise their hands. BSix, All those opposed.
Four. That is carried,.

Now what shall we do about the form? Are there any
suggestions as. to the form? I take it that Dean Pirsig would
take the fefm ag is, and Judge Driver would like to have the
gubstitutien. ‘ ‘

JUDGE BRIVER; You can vote for it on Dean Pirsig's
motion, That is cleér now, N ‘ o |

JUDGE CLARK: Let us vote successively on these,

I will give thenm fo you,

DEAN PIRSIG: Professor Wright raised the question
about the praspeﬁt efymany appliaatiens'baihg made to the
court on the point by the party who has taken the &epesitic_)ﬁ
but doesn®t want tha'transc?ipticn. That;is one situation.
There avre many otbéra wﬁ;rg tﬁaJQuestin# of costs would get
beyond the partieulﬁ? point'thatwa have in mind. Could you
‘develop that a 1ittig mere fuliy, Mr. ﬁ?ight?

PﬂbﬁﬁﬁSQﬁ_ﬁRIﬁﬂfs 4Ivjuat mentioned to Dean Pirsig
the point that some of the paéple have raised in comment té the
Committee, which X muét say I tﬁink is wholly juﬁtiiiﬁd,»tb&t
| thiéiamandmeat to Sé(e) would go far bé&end the situation the

Committee had in mind, which would mean the court in any case
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could order the cost of transcription to be borne by either of
the parties, I do not think, as some of our commentators sug-
/ gest, the courts would automatically then as a rule of thumb
make the deferidant always pay the cost of transcription, but at
least it would give them that power if they wanted to.

JUDGE CLARK: Does that not in fact support Judge
Driver®s motion? |

PROFESSOR WRIGHT: VYes.

JUDGE CLARK: It may be that convinces Dean Pirsig,

DEAN PIRSIG: What is his motion?

JUDGE CLARK: His motion was to accept the language
which i had suggested in my comment. The language I suggested
was this, in substitution for the italicized words in lipes 51
to 53 on page 24, beginning with a semicolon:

. where transeription i& requested by a party other
than the oaé taking the deposition, the court may order
the cost of transcription or a portion thereof paid by
the party making the request."

DEAN PIRSIG: Would there be any case where the
transeription is ordered by the p@ﬁty who took the deposition
whefe some part of the cost should be¢ borne by some aﬁhﬁr party?

| JUDGE ena#x: I should not think so, without agreement,
The party who takes the deposition must in the normal course,
unless thﬁﬁa is an agreement, have it t?énncribsd and file a

copy of the transoript with the clerk,
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MR, DODGE: You are suggesting those words in subétitug
tion for what is written in here?

JUDGE CLARK: That is right,

MR. DODGE: I think if you are going to have‘tha :
amepndment at all, it should be in more gageral language séah
as you have in your original draft, You are specifying only
one case in your substitute language,

DEAN MORGAN: The commentators were thinking of a
case where a plaintiff took a deposition and then a witness
went back on him, He says, "I don't want it." The defendant
éays, “Y want a téanseription of it." It seems to me that
the defendant ought not to have to bear the expense of the
transcription unless the judge thinks it is fair to have him
beayr 1it,

MR, LEMANN: Of course, you ¢an try to conjure up
all the hard cases that may arise. The case of Judge Chesnut,
- which was just shown to me, did not involve this particular
point of one man wanting it transcribed and the other fellow
did not want it. He went so far as to say he was nol going
to tax as cofts depositions taken for discovery whiah!ggre not
used., That did not involve any controversy as to whether or
not they should be transcribed. Therefore, that case would
not be for this amendment.

DEAN MORGAN: He may want to use it later or he may

make up his mind not to use it, either one.
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/ MR, LEMANN: He didn’t use it, but it was not a ques~
tion of traaaeriﬁtim&.

DEAN MORGAN: It is just the original transcription
vwhich is iﬁveiveé here. Are we golng to have this deposition
transcribed? The fellow who gave the notice, and so foxth,
says, "% d9a*t want it. There is nethingfin that that I care
“about.” Then the defendant says, "I want it. I want a tran-
soription, and I want it now " |

When he gets to the trial he can offer it if he wants
to. 1If he offers it, then you have the same question as to.
the expense, Suppose he does pay for it. ’!‘hen'ha offers it
and then there is a question later of taxing the costs. Suppose
he doesn%t offer it, He just has it there as ammunition. Then
inis opinion I gave you seems to be applicable in a oase of
that kind.

DEAN ?iRSIGz That woulé-be covered by the narrower
proéosaé rule which Judge Clark has suggested, I take it. The
breaéerrianguage would cover other instances whiéh presumably
we do not‘have in mind néw* Isn®t thai the situation?

MR. PRYOR: It seems to me that the taxing of the
costs in the case is not involved in this.

JUDGE CLARK: fThat is correct. That is néﬁ involved.

MR, PRYOR: It is just the question of the cost ét
transcription, and it is to provide that, where they do not

- agree, the fellow who wants it must pay for it. I think that
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is all right.

DEAN PIRSIG: 1If that is all we have in mind, then I
think we should adopt the narrower language.

MR, DODGE: Suppome he wants only part of it reléting
to a particular subject matter.

MR.V?HYOR: He has to pay for it.

MR, DODGE: He would have to p&y'far that, Who pays
for the rest of 1t? |

| CHAIRMAN MITCHELL: He is obliged to pay for it undex
the rules,

MR, DODGE: He would have the right, would he agt,
to ask for the transcoription of only a part of the deposition
relating to a particular subject mattex?

CHAIRMAN MITCHELL: You are trying to distinguish
between advancing the present costs to the shérthané reporter
impediately --

MR. PRYOR: That would be a case where you ask the
reporter to run off the testimony of a certain witness. You
pay for that. You may want to us§~it in your argumﬁht to the
Jury. | |

PROFESSOR MOORE: I suggest that you use the woxd
"expense® instead of the word "cost”. I think that will avoid
a little of the confusion. |

MR. PRYOR: That might help.

PROFESSOR MOORE: 511 you are dealing with-kﬁrﬁis the
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initiel exponse of getting it, and whether or not you can tax
it later is another proposition.

JUDGE DRIVER: X thiok that is a good suggestion.

MR, PRYOR: Use the ward'“expaaﬁe" in line 52 iaétéaﬂ
of "cost™,

JUDGE DRIVER: "Cost" is misleading there.

JUDGE CLARK: Yes, I think that is & good idea,

That is very gaad.r

SQBGE CLARK: Change the word "cost” to Mexpense".
Now we can vote on what wmigbht be termed the narrower provision,
which is the one Qf which I bhave given you the language and
which Judge Driver has moved, or the broader one, which is
the language appearing in the printed draft, I will call for a
vote, if ihat 1# all right, on the narrovwer one, and then for
hands on the broader one. If you are ready, now let us have
the hands on the narrower one. Five. Did you vote for that?

DEAN MORGAN: I don't oare which way you do it, as a
natter of fact.

JUDGE CLARK: Now the broader one. Will you raise
your hands on that? Mr. Dodge. I guess that is #11. That
was six to one, I put My, Morgan in’with the prevailing vote.

PROFESSBOR MOORE: Whioch one was adopted?

JUDGE CLARK: The narrvower one,

PROFESSOR MOORE: But which one is the narrower one?

JUDGE CLARK: I will read it, quote: |
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"3 where transcription is requested by a party other
than the one taking the deposition, the court may order
the expense of transcription or a portion therapf paid
by the party making the request.”

| MR. DODGE: Leaving out the words "paid by one or some
of, or apportioned among”, Did you specify definitely the
goéer of the court was limited to optionally requiring tha'
party to pay all? N

JUDGE DRIVER: Judge Clark said the court may order
all or a portion thereof paid by the party making the request.

MR, PRYOR: MNe strikes out the words "one or some of,
or apportioned among, the parties."” and substitutes the otherx
language .,

1 was just explaining to Mr. Dodge that you were
striking out the words, "one origeﬁé of, or apportioned among,
the parties™ and substituting the other language.

JUDGE CLARK: Yes.

As to the Department’s suggestion that we put in
specifically that they do not need to pay, I should doubt if
we wanted to do that and X should think, unless somebody wants
to bleed for the Department, we will pass that,

As to the other provision as to using rsaéxﬂing
devices, I suppose and hope that those would be generally
available throughout the courts. I do not know whether we need

to have anything special or not. There is no reason why it
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should come in here., It ought to be broader than this}

MR, TOLMAN: I think the act establishing the federal
court veporting system does use the words "stenographically or
by other mechanical means", I am sure it does, as a matter of
fact.

JUDGE CLARK: I think certainly we should pot add
it heve; that it should be general as to any proceedings in
the court,

MR, TOLMAN: I was under the general impression that
sound recording equipment was being used pretty generally for
taking’ﬂepositiens.

MR, PRYOR: 1Isn®t that included in the term "steno-
graphic"?

‘MR, TOLMAN: I don't know.

JUDGE CLARK: Of course we ﬁaVﬁ the authority of
one of the two authorities right here., Dean Pirsig told the
lawyers of the world what ﬁas happening here as to the use of
sound eguipment.

DEAN PIRSIG: That was mainly Professor Louisell,

JUDGE CLARK: You must not give your name to things

unless you stand behind them, you know. .You might find your-

: /
self where Judge Howland(?) speaks of bimself; you might find
yourself to be a constitutional reprobate.

DEAN PIRSIG: In our own court the reporters use

then quite axtensively,
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JUDGE CLARK: Down in Puerto Rico they have that
provision, and the district judges committee is supposed to be
making 8 vecommendation, As soon as My, Chandler c¢an get some
money, he is carrying it further, |

Unless #hﬁre is something more on that, I don’t raise
any quesition, | |

I should mention one matter further, although my
. own view is noﬁ to do anytbiug. Hove we get back to thé
famous outcome of the Hickman case and as to whether we
should try to redefine that in language, That has come up
from time to time, Of course, as we know, several state
provisions which follow thélggﬁegal rules do it in various ways,
New Jorsey does it, for example, and Utah does it,

MR, PRYOR: Are you takiﬁg up Rule 33 now?

JUDGE CLARK: No, I have not gone to 33, I am raising
the Qﬁggastion as to whether we should redefine the subject
matter of the Hickman rule, |

You remember we did make the suggestion, and the
Supreme Court refused then, presumably because it was going to
review ﬁhﬁ Hiekman case, and from time to time there have been
suggastinné af'anether form theye.

¥o£ hy part, I am very happy and quite satisfied with
the vote at ahé‘iéétamméﬁing, which was to not do it, and ¥
recommend that now. However, 4 thaugﬁt 1 ought to mention it,

at least, if somebody wants to have a reconsideration or reheaving
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or further discussion of that matter. That could come up in
various parts of these rules, but the place we hit it before
was 30(b), when we made the recommendation to the Court at the
time of the Hickman case. In many ways that is perhaps the
- natural place to have it,

8o if anybody wants to speak on it, go ahead, My -
recommendation is that we let our vote of a year ago stand,

All right, if nobody makes any motion, then let us go
to Rule 33, There is a lot of fun about that. I do think it
is fair to say there is quite a bit-ai nisunderstanding #haut
both 33 and 34. Of course, there are some matters of substance
there. I do not say thexe are not,

1t seems to me a good shaxe of the protagonists
" ¢ither way did not bother too much to read the parﬁieqlar sug-
' gésticns or to line them up with the whole discovery principle,
I think a good deal of the reaction was pro and eoa.en the
whole business. 8o I don’t think the whole effect either way
can be decided very much E&'numbérsf

i ghall ask Mr. Wright about the recent material,
and then I think when we come to this we probably must divide
it apd take each proposition praetieally separately.

MR. PRYOR: Are we to consider Rule 16(4) in connec-
tion with this?

JUDGE CLARK: Yes, in connection with one provision
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How about the recent material?

PROFESSOR WRIGHT: I think in my summ#f? I may have
been too hasty on page 28 in citing isttéfs from people repre-
gsenting plaintiffs. The recent count has been quite the other
way. We have been getting heavy mail from people who are cus-
tomaéiiy representing deiendants.

The breakdown I made in the original summary I have
‘also made éf the subsequent letters as between those which
merely speak on the broad principle of whether discovery
should be liberalized or not liberalized, and those which oémm
ment on very specific things which the amendments to 16(4) |
would do.

You notice on page 28 I said that as of the time X
then wrote, there had been 154 letters which, without getting
into details, said it was a grand thing if we liberalized dis-
covery, and there were 46 letters which said we should not do
so, |

Since that time there have been five more lettevs ié:
favor of liberalizing aﬁé 44 against 1ihsra1izigg, so we still
have 2 majority on the plaintifivs side,

Getting beyond that, the fivst of the specific
questions daait with in the summary was the question of the
names of witnesses, a problem raised in both 16(4) and 33. There
continues to be, as there was at the time I eriginaliy éreta to

you, & very heavy barrage of criticism. Of the 33 new letters
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that have come in, 29 have been critical of this provision,

I might just mention two of the move favorable letters,
one of them from the Chicago Bar Association committee and the
other from an insurance eompan&, which was very interesting
because it appeared to me to take a position against intevest.

MR, PRYOR: You are talking about 16(4)?

yaegssaen'wnrssgz i am talking aéaut witnesses
~generally.

: The insurance euﬁpany said it would not object to
having a provision that ybu have to give the names of wit-
nesses -- this is a two-edged sword -- provided they could use
witnesses whom they bona fidely discovered later, that there
be some provision for making use of them,

There has been a good deal of sﬁggast;on that getting
the names of witnesses may be a proper part ef pre~trial under
,16(4}A;hefe it would be discretionary with the judge, but not
a proper part of the interrogatory pfaéasa where it would be a
matter of right and would doﬁe;éi a much earlier stage in the
action,

We have had correspondence bgtﬁéen Professors Fleld
and Keeton of Harvard in reply to Judge Clark to that effect,
and Judge Nordbye's speech which we got copies of yesterday,
and also the American Patent Law Association has taken that
position.

There have been certain a%h§z~§§ggastiaas for




269

modification. One person saild it would be 0.K. so far as
listing the principal witnesses, but you should not have to
list the witnesses you are going to call in rebuttal,

One other development on that point is that there
was some citation in the ovitical 1ettarsrai a recent New
Jersey decision, New Jersey, of course, sllaas this procedure,
The case of Abbatmarco v, 6§1ton,_196 A£1§nti¢ 2d, 12, which
some of our commentators said is an ﬁ#ample of the possible
abuse of this kind of provision., I got the case out yesterday
and have 1% here if any of you are interested in looking at it,
| My own Judgment wguld be that it is perhaps not an
indication of abuse, It is a oase in whioh, under the New
Jersey rule, at the bagiaging of the action the defendant asked
the plaintikf for the names ai_witn65$es:ba planned to call at
the trial. The plaintiff gnswareé>andv§16 not gsntién the name
of a certain witness, It rather appears that gi that time
he did nét know the name, At no later time did he give the
name of the witness until the day before the trial, when he
filed what he termed A supplemental answer to the ;ugarxaga*
tory, giving the naﬁg;j | ‘ N |

However, as soon as he iauaé out the namaiha é;d
tell the defendant®s attorney, called him up and gave him tke"
pame and address orally.  Hb took the dépoaitiaa 921th91w;tnasé,
and the defendant®s attorney was preseut at the tak@ng of the

deposition and cross-examined,

K
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At the trxial the ééféndaatﬁs attorney firat moved to
prevent the plaintiff from reading the deposition of tgis
witness, and then moved for a mistrial on the grounds that the
plaintiff had not listed as a witness this person that be was
going to oall. |

The court held that this was not grounds for mis-
trial and that the éapaﬁiﬁian was praparly'used; :Hb said, "¥We
gg nﬁt»@nnﬁenﬁ violations of the rule, and your élainttii should
have sent a written statement giving the name atlthis witness
s soon as he knew it," but since he let the defendant know
orally that hé was golng to call this person, there wa&'na
prejudice,

Some people think this case 18 an example of how the

‘witness provision could be abused,

MR, PRYOR: I am very mﬁch»agpqsad to including in
Rule 33 the provision that the interrogatory may ask for the
names of witnesses. I think the Ioﬁa Suprene eeﬁrt,fﬁhiaa
has adopted most of thesme rules, was very wise in expressly
providing in the rule on interrvogatories that the othey party
could not be required to gzve the names of witaaaseag

| I think it is all wrong. Without counting anseé,

particularly those of the NACCA, I think it is wrong in prin-
giple,

¥rankly, most of my experience has been in defending

negligence cases, It may be thaﬁ)that experience influences
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my conclusion somewhat, but I just cannot see anything to be
gained by it. I think it wmore likely to induce fraud and
promote 2 result which would be injustice rather than the other
way.,

I don't think the inclusion of it in 16(4) is quite
so ab;eetianabis'bscausa some of the comments suggest the court
still has some discretion there. I would not be afraid of the
court’s judgment in that matter, although I think it is entire-
1y éut'@f place in 9r$ftria1 pgaeedure."ﬁke purpose of the pre-
trial procedure, as indicated by the other subp#ragraphsiai
the rule on préutrial procedure, is to expedite the trial, to
save time in the trial of the case. ﬁgviag #vlist of the
witnesses primarily daesinét'ééeemglish that purpose at all,

As I say, I am not 30 much opposed té having it
there, #lthnugh Idon®t think it is properly there,

' JUDGE DRIVER: I am opposed to putting that provision
" in Rule 33, I think we should besr in mind that under these
rules, interrogatories may be gtepeagéed as sggly as ten days
after the commencement of t&s_aetién. I do not see how any
lawyer could tell or even guess what witnesses h# in geiﬁg to
eall, g&?tieéiariy the defendant, ten days after the aatién has |
started, | “

I can see, taé, thﬁtﬁtaare would bé‘gzeat difficulty
in the aéﬁiaiﬁtxﬁtian of this provision from the court's

standpoipt. What would the sanctions be? Just how liberal
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are you to be in allowing witnesses to be called who were not
listed by the parties? |

I think it would crveate considerable difficulty as a
matter of administration., I think I somewhat ebjaet to it in
Rule 16 where it is disexetionary, alﬁhﬁugh ny praseat‘viaw is
that if that was brought to me in a pre-trial conference and
I decided to aot upon it, I would simply provide that the
parties exchange lists of witnesses at the commencement of the
trial or a few days before the trial. I do not think I would
ask them to submit lists of witnesses a long time in advance.
I do not think it is propex.

MR. DODGE: Even a few days before the trial you
cannot tell what witnesses you are going to put on. In the |
very last case I tried the other day, where I was repkaseating
& defendant in a contract case, I had witvesses in the court
room that I didn't know whether I would have to c¢all or not.

. JUDGE DRIVER: That is right.

MR. DODGE: It turned out I didn't have to call them
bedause the plaintiff did not maké it neeeaéary by his test i
mony . |

MR, PRYOR: When we had this up before, I said I had
experience in several cases where I didn't know the witness
until the trial was almost over,

MR. DODGE: Exactly,

MR. PRYOR: I don't think it is fair at all,
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ME. DODGE: Purthermore, it is the process of the
attorney’s preparation rather than of the client®s knowledge.
The client may produce something io be censideraé by the
attorney, but it is the attorney?sljab in preparation for the
case to determine what witnesses he will eall,

You are conming dangefaualy close to Hickman v. Taylor
in requiring a list of witnesses by interrogatories, who,
1‘in¢idenfally, it is impossible to name in advance.

| Theve is tremendous opposition from the bar to this
mattéeir of the right airan interrogatory, which may be filed very
early, tremendous opposition on the part of the bar, not con-
fined to psaple{whc mainly ave defending accident and liability
cases, but the bar in general. |

| I was called up just before 1 left Boston by a

prominent member of our bar ﬁhn»aertainly doean't try caséa
“for defendants, a former president of the Boaﬁoﬁ Bar Associa-
tion, who said he had been sick but haé>baen meaning to write
a letter to the Committee about these changes suggested in
Rules 33 and 34. He said, "1 am violently opposed to thosme.
’i‘ba,v are ﬁﬁcily impractical and not proper.”

?heie is a letter in the file heve from the ?szQnt
presiéant of the Boston Bar Association and two of his asso-
‘ciates who have a miscellaneous trial praétiﬁe, who are prac-
tically never in this phase of negligence cases and pﬁrsaaai

injury cases, who are strongly opposed te‘it;




DEAN MORGAN: What is the advantage of getting the
names of witnesses rather than the identity and location of
persons having knowlsdga of relevant faots by way of discovery
and pre-trial? Can you require the disclosure of witnesses
you expect to call without disolosing your strategy?

MR. PRYOR: = No, _

MR, ﬁﬂﬂéﬁz It is the lawyer's determination as to
what witnesses he will call, |

MR, PRYOR: He may change his mind. |

DEAN MORGAN: Under Rule 33 you can ask the quéétian.
»:n‘the Hickman case the lawyer was the one who answered the
guestion, practically. Eyvaotian is such as h&s‘béeé“éxgrﬁsaaé
heve with reference to that,that frequently there is a witness
that you don't want to call and you may have fo call, but tﬁﬁ
other party may have to call him. If I am for the defendant,

I will want to wait to see what happens. If the scope of your
cross-examination, for example, is unlimited, as it is in
Massachusetts, this witness may know something abeﬁt iaet'é
which is favorable to me, and he is weak on the rest of the
stuff, If I bave to call hiﬁ, on crosa-examination he may
bring in all the rest of this material which is not relevant
to the particular matter on direct-examination., 8o as a
matter of stiat@gy, Hickman v. Qaylef‘says I don®t have ta“w_lé
di&elose'my strategy or to disclose the witnesses I am'gaiag |

to call or intend to call at this particular time.




275

If 1 don't put this man’s nawe in, I konow it. I bhave
tried cases where I had a group of witnesses in the back of the
court room, and when the plaintiff rested I sent them away. I
I had had them down as witnesses and then I sent them away, he
might have said, "Well, the veason I didn®*t call them is bhecause
he said he was going to call them."

MR. DODGE: Don't you agree it is part of the mental
greaasa of the lawyer? |

| DEAN MORGAN: It is part of your plan for the trial.
It is part of your strategy in a great many cases, and I think
it is particularly true in personal injury cases.

JUDGE CLARK: IXf X may, let me make these suggestions.

First, aé §$ Rule 33, in view of all which has
happened, I am nat‘gasng to object greatly to leaving this out
of Rule 33, I still think there is more to be said for full
and frank disclosure on both sides, but after all, we have to
live and let live, so to speak. If, as Y take it, there is a
good deal of aénﬁimant here in line with some sentiment
expressed outside to leave it out of 33, I will go along.

0f gourse you want to recognize that this will be
regarded as a retreat hy a very substantial pari of tks bar.
Either way we do here, we are making a real decision which is
not going to be liked by many people. You cannot decide it on
what is going to be satisfactory, because that just cannot be

‘done here. Here is an impasse, We don't want to fool ourselves
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that we will not get criticism either way., But I am willing to
go along on 33 if that is the sentiment.

I do think it would be a very great mistake to isavs
it out of the pre~trial procedure because it seems to wme, as
we were discovering, & great many trial judges do this at pre-
trial. I do not mean as a matter of course, but when they feel
it is important they do exercise the power. It can easily be
of very great importance.

In fact, the government has suggested instances of
the kind I think we can well imagine in an antitrust cuse, for
example, in a case involving grain vioclations all over the
country, where it was a question of how broadly the issue must
be et involving different trade practices in diiféranﬁ parts
of the country. Knowing the witnesses who were to be relied
on, if you had witnesses involving farm machinery in South
Dakota, you naturally would try to frame the issue in terms
of other witnesses from South Dakota, but you would not neces-
sarily then go into a battle over Georgis.

There are m#ttats of that kind which I tﬁink‘ﬁan be
very valuable and very important. |

1 do think there may be some question of time, just
as Judge Driver suggested and as the Department itself stresses.
on that point.

I should think it might be well to put in something
. like this in 16(4). "The disclosure"” -« and I will substitute
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some phraseology of this kind "before the trial® or "b@fa?ﬂ
the opening of the trial®, or something of that matter.

The Department has a very much more elaborate pro-

vigsion, This is their provision:

"(4) The desirability of setting a date normally not
to exceed 20 days prior to the trial of an action, for the
disclosure of the identity af,witasssaa expegted to be
called at the trial, provided such disclosure is in the
public interest, and the limitation of the number of
expert witnesses,"

It would seem to me it could be done more simply

ané qgieﬁly by some such provision as I have ip mind. We can
consider these matters in detail 1ater.  I really think it

- would be unfcriﬁﬁate to tie the hands of the judge at the pre~
trial, | | |

JUDGE DRIVER: Of course Rule 16 is wholly discre-

tionary. 'As Bob just ﬁguti@nﬂd‘hsre, I think one advantage

of the voluntary interchange of a list of witnesses would ba-ta
indicate to the court and to counsel the probablafigngth of
trial, and it would enable the court in making up*its‘ealendgr
to estimate move closely than 1f he had no idea how many .
witnesses wau}d,b& ¢alled.,

CHAXRMAN MITCHELL: If you would leave it out of

Rule 33, I think a note ought to be put under the head of that

yule referring to the fact that we considered the proposition




and giving our reasons for not adopting it. They have been
outlined here very clearly in some respects. There is a very
strong argument for the impracticability of demanding a list
of witnesses at any particular stage of the case., It involves
questions of administration, when you knew he was a witness
and that sort of thing. It gets you in very deep water, I
think, %o require a statémaute

MR, DODGE: The whole thing so far as it is necessary
talga, it seems to me, is covered fully by our present Rule 26,
which gives the Iacatian and enables you to find out "the
iéenti’sy and location of p’ers@ns having knowledge of relevant
faets.év |

Transplanting that into an interrogatory to be filed
as a matter afrright and enforceable as a matter of right by
the court, is wholly impracticable, and it is out of the ques-
tion to snewer such an i#terfegatgry. rtt seems to me that the
call for it im really contrary té'the_dseisien in the Hickman

 JUDGE CLARK: One of the leading treatises takes the
position that it is desirabie in federal practice. Qf couyse,
the way thie first started was that there were eonflieﬁing
decisions. I think most -~ that may be dangerous to say.

I think perbaps numerically thﬁra'arﬁ more decisions refusing
the names of the witnesses than athstwisé, but there were

decisions both ways. BSome judges permitted it and some did
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not,

Then we have, of course, the example of New Jersey
where it is definitely done, Then there is the additional matter
of pre-~trial which, so far as I know, had not gotten definitely
into the decisions, which would be less likely to get into the
decisions., It appears to be the practice. At least it has
been pointed out that some of the judges do it pre~trial,

MR, PRYOR: I move that the provision, the amendment
&é Rule 33 with respect to providing a list of witnesses, be
elimipated.

_MR. DODGE: I second the motion,
| JUDGE CLARK: It has been moved and seconded that
the provision in Rule 33 as to listing witnesses be eliminated.
Do yeﬁ wish to discuss that igrther? If not, all those in
favor wili raisge their hands, »Niae. All those opposed, None,
| Judge Driver, do you wish to make some motion %beﬁt
16(4)? | o

JUDGE DRIVER: I move ia vetain that with the suggested
change in language which you made a while ago, Judge Clark, that
disclosure prior to trial of the identity of wituesses be
included therxe as ﬁ possible subject of eensideratiéﬁ.'

DEAN uansane Juﬁge, may I ask how at the pre»trtal
prior to tﬂal, you would handle a situation where I said,
"There are some people I don't know I am going to call.,” That

is what I want to know.
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JUDGE DRIVER: I think I would require reasonably
good faith or appearance of good faith. I don®t think you
could enforce it and make an ironglad rule that you must now
disclose every witness you are éaiﬁg to call, I think 1f X
were satisfied -~ and you can tell pretty well -~ that the
‘attgrney was making in good faith the best disclosure he could
at the time it was made, I would be liberal in the matter of
pexmitting him to call at the trial others he had not named.

| -DEAN MORGAN: BSuppose I say I can®t do it without
éisalesing’my strategy and I cite Hickman v, Taylor to you,
what are you going to do? Are you going to tell me I have to
come along with that list? A |

JUDQE DRIVER: I think it is always a question of
timing as to when straﬁegy i$>éiselosad. * Ordinarily the
plaintiff has to disclose strategy when he makes his opening
~statement to the court or the jury, and I don?®t see that there
is any great harm done about strategy being disclosed a few
days before the trial rather than at the beginning.

 JUBGE CLARK: Hickman v, Taylor is not absolute,
This would be discretionary with the eeﬁrﬁ,

- DEAN MORGAN: There would be plenty of cases where,
if I could make my case without the witness and I thought the
defeondant would bave a hard time without that witness, I would
- hold back and if the defe#dant called him I would have a lot

of material that I could smash him with,
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JUDGE DRIVER: I think it is a matter that is not
capable of strict enforcement. How can & defendant possibly
tell at the outset of a case what witnesses he is going to
call?

DEAN MORGAN: He can't,

JUDGE DRIVER: Even if he knows what witnesses the
plaintiff is going to call, he doesn’t know what those witnesses
are going toltestiiy. The testimony may take a»turn,wh;ah
requires him to call witnesses that he aavar'theught of at the
beginning of the case, ?hat has to be takan into @ensideratiea
by the judge.

MR. PRYOR: It may cause him not to call witnesses
" that he has aléaa&y given the other side notice he was going to
call, too, and it wmay embarrass hinm,

DEAN MORGAN: The other side may say they were relying
on that.

JUDGE DRIVER: I notice saﬁé critioism was that
counsel would be inclined to comment, particularly before a
jury, on the naming of a witness in a 1ist who was not called,
You must remember that in federal court the judge always has
the last say, He instructs after the argument. If an attempt
were made to do that in my court, I would tell the 3gxy to
disregard that; that the court required these people to submit
& list of witneosses and that no signif;eaaee.sheuld,be given

whatsoaver to the calling or not calling of a witneas who was
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listed, I think the judge could gantral that sort of possible
abuse and would do so, I think.

MR. PRYOR: Do you think the jury could be compelled
to regavrd the court’s admonition?

JUDGE DRIVER: No. Possibly I would have to give it
in connection with an admonition that they are not bound by my
comment on the evidence, I think they are usually pretty much
influenced by what the trial judge ggyé;

% JUDGE CLARK: There i8 a motion to approve 16(45 in
modified form:

"The disclosurve prior to the trial of the identity

of witnesses expected to be eailaa at the trial",

All.thosa in favor will raise their right hands,
please, |

MR, LEMANN: What is the matiog?

JUDGE CLARK: It is to approve 16(4) with the modifi-
cation that ¥ have read, the modification which is to insert
after “disclosure” the words "prior to the trial",

MR, LEMANN: May X inquire whether under the federal
- rules seﬁe Judges are doing it now?
| PROFESSBOR WRIGHT: '& great many are, our material
indicates. i
M2, LEMANN: There are a great many already?
JﬁDﬁE CLARK: Yes, tﬁére are, Mr. Lemann.

MR, LEMANN: 7This would be nothing more than perhaps
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an admonition to judges who are not doing it to think of doing
i,

JUDGE CLARK: That 1s right.

MR. LEMANN: It may make the reluctant one¢s more
inclined to do it. I don®t know how significant that is going
to be, and I‘am sure you are going always to face a great
variety of practices among the distrieiﬂjudgés, Some of them
are hardbolled, somérsf them are more inclined to consider
generally the plaintiff®s side, ﬁomg_tha.dafaﬁéagt'saide,,anﬁ
viee‘vééaa.. Some entertain motions for more definite particu~
lars when others won't. Some of them will let you gét by |
with a glsading when others woa*t.i You cannot eliminate all
that, I think, : o

~fbis would be at most a suggestion that "You better
do this mg?é than you are‘nﬁﬁ doing it,“ isn't that right?

JUDGE CLARK: That.is right. | |

JUDGE DRIVER: I would like to make my position clear.
I made this motion in order to get it before the body. :’aﬁfin
no sense a crusader for this particular proviéion; 1 am rﬁfh@r
lukewarm on it. | |
| ‘I think it is all right to put it in pre~trial for |
possible use, Personally, I wahld not use it in every case,

I think ¥ woul& use it only in special cases.
MR, PRYOR: You ¢an use it without this rule,

JUDGE DRIVER: I don't know,
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MR. LEMANN: You wouldn't need it, Judge.

JUDGE DRIVER: I think it is a good idea to spell it
out.

MR, TOLMAN: I am just a little bit worried, if we
should take it out now, that some judges might draw the -s,n_ﬂ-:
ference that we didn®t think it was a thing which should be
done at pre-trial, : think where they do it and get along
- well with it, it would be too bad to have it stopped. I think
it;is the kind of thing which depends a good deal upon the
habit of the baxr locally, .

MR, LEﬂAnﬁ;-'I should think if we aéOgted it, it
might be desirable to aéd%’a note for the bar and the Supreme
Court saying that this is not to say that the camitte_e feels
tha’j: in every case at the prﬁé‘éﬂal conference é";lselosuré of
the names of witnesses should be zve‘quix;eé, but t‘his is a matter
which addrvesses itself to the discretion of the judge, The
 Jjudges already have that power, and the purpose of this amend-
ment is merely to make it additianany»elear that they ,hav’a’ that
~ power, '

MR, DODGE: Suppasa a deisndant*g lawyer says at the
pre-trial. ceuﬁeranca, ny suppose if I havs to go :intc my -

v’ evidence after the close of the plaintiff*s case I shall put;

the defendant on the stand. As to other witmsaes, I cannot

say until 1 hear the plaintiffts evidence whether I shall call

a single one of them or not." Does he have to list all of the
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witnesses that he might call?

JUDGE DRIVER: The language of the amendment, Mr, Dodge,
is the identity of witnesses that the party expects to call at
that time. He could very well say, "I did expeot to zallvthem
then, but I changed my mind, necessarily so."

MR, DODGE: '"i shall have to c¢all them if the plaintiff
Vmakés‘it'neaessary by his testimony. Otherwise, I cannot say
that I GXpaQt definitely fa call them.”

| JUDGE eLaaxzr All »ight, shall we vote now or do you
wish to discuass it furthex? Bakyou‘wish to voteé on the &éoptiﬁn
of the amendment with this modification? All those in favor
will raise their right hands. Five, All those opposed. Five,

I don't know, What do we do from that point on?'

I think maybe we ought to list the gentlemen either way. Let's
see 1f I can vecall., I am not sure. | |

JUDGE DRIVER: We will raise our hands again.

JUDGE CLARK: Yes.,

CHAIRMAN MITCHELL: What is this, the ayes?

JUDGE CLARK: The ayes, to ieave it in the pre-trial
rule, I want to get fhe names: Judge Driver, Mr. Tolman,

Dean Pirsig, myself, and the Chalrman, Mr. Eitehéll,_

Those opposed are: Moore, Morgan, Dodge, Piyor, and
Lémann. |

JUDGE DRIVER: I don't think we should submit anything

which is evenly divided.
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MR, TOLMAN: I didn*t hear you.

JUDGE DRIVER: It seems to me we should not submit
any proposed rule to the Bupreme Court on which we are evenly
divided., I think the supporters of an amendment have the
affirmative of the issue and should show a majority in order to
submit a rule to the Bupreme Court.

JUDGE CLARK: There was a suggestion, of course, if we
did not put this in 16(4), that we give an explanation in-a
note to Rule 33 which would show pretty cleaxrly that in our
judgment the power was not there, which would éettl@ the con~
flict that way. I don®t know what the note to Rule 16 should
do, whether that should tell the judge that at pre~trial they
uéo not have the power, or not,

MR, LEMANN: I should think the note would say that
the rule as it exists gives the power, and the Committeets
information 1s‘that nany judges are exercising the pgmer'ané
- we don?t think anything further is required; that it is a
matter which addresses itself to the discretion of the distriot
judges in #cnneetien‘with ?réatrinl preeedﬁra.

JUDGE CLARK: Then should theve be an affirmative note,
a note that this was not put in because the judges have the
power§ What 18 to be done? I suggest that it leads to a
certain amount of confusion amahg the judges who are interested,
Rule 33 now dexinaiaiy will leave it out, with the explanation

that they have not the power,
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MR, LEMANN: They have not the power under 33, After
considering all the views that we have received, we have ééaehed
the conclusion that this should not be required under 33, and
therefore we withdraw that proposal. Under 16 we say, not
that they should not have the power, but that we ihink the
power sufficiently exists under the present rule and that the
Judges are exercising it under the present rule where they

think it is prepér~t¢ daasé. There may be cases ﬁhar& it is
| proper to do so aﬁd cases where it i® not pﬁégé? to do so,

- JUDGE DRSVE#: I was influenced to vote against 33
because I thought it was impractieél. A former judge on ouy
- supveme court said he was liberal but he didn' think that
liberality required him to get his butter directly from the
bull, I thipk it is an impractical messure. I am not retreat-
ing from liberality in diﬁaavexy.

MR, DODGE: The liberality of Rule 26 takes care of
this situation,

MR. TOLMAR: What are we going to do as a result of
this discussion?

JUDGE CLARK: I am not fully sure, but I ﬁhéugﬁ%ﬂr
would read the tragscrtpt and try to make out. X undexrstood
£from Mr. Lemann that he thought we ought to put in 16(4) some
suggestion that there was no rule on the subject here bacause
there was the power, but I am not sure whether that is the

‘general view,
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MR, TOLMAN: Thevre will be no suggestion to the Court,
but there will be a note sxplaining the omission of the amend-
ment because tha powers are there? :

JUHGE CLARK: I understood that was Mr. Lsmanufa
suggestién, ; |

MR. PRYOR: vﬁe‘p?esent to the Couxrt only those amend-
nents that we approve, don*t we, and we don®t approve tbié one,

| DEAN PIRSIG: I am a little bothered by that explana-
tién, We did put it in earylier at éaf previous meeting,

MR, LEMANN: I thought we should have a note in our
final report something like we have in Rule 8 on the form of
pleadings, "As heretofore stated, an amendment requiring the
disclosure of witnesses is not necessary.”

DEAN PIRSIG: It seenms to me that the only conoclusien
we oan draw ia that ve do not want te atrﬁngth&n what now is
baing dcne. That is the anly eenelusian that the public is
gaing ta draw;

MR, DODGE: I éiénft heaﬁ what yén saié»éf iir&tr

BEAﬁ PIRSRG=~ sy taking it aut aftsr baving submitteﬁ
it to eha bar and the beneh, the anly eanelusien which ¢oan be
érawn, if we hava a note 1n it that tﬁe judgas o4n now de it,
woulé be that we don't want to atrengthen or enaouraga this
particular praetiee bayeud what is naw being duns; ;t geons
to me that that is geing to be tnﬁ inﬁ?itahl& iasﬁlt; and the

trial judges, seeing this eliminated, are going to feel that
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this Committee at least doesn't want to urge the judges to do
it. It seems to me that would be their position, |

MR. PRYOR: I think there is some tendency to confuse
this thing., Rule 16 doesn't say anything about the pawerraf
the court or that the court has to ﬂn’aﬁything. it says that
these ?hings may be considered. I think the court can consider
those things without anything being said about it. It can con-
sider the matter of witnesses, and I understand some courts
are doing that,

JUDGE DRIVER: There i® no requiremant in our pra@
cadure that a mgmbar must be present in order to vote on
2 §artieu1ar proposition, is there? We could submit this to
Senatox Pepper and have him deeidﬁ it. |
ngc LEMANN:: Judge Dobie might also be asked to vote.
1 _iJﬂgﬁﬁ DRIVER: Tﬁst is right, I had: forgotten about
vﬁim;;:» -i; T AU |
;; :v’ﬂﬁ LEKaNK. it 25 a 11%&16 éifiiealt te vote, X
thiuk, witiwut haviag the bazmﬁt ef tha éiseussien. I don®t
knaw haw mueh waight yan eugbt tn attaﬁh ta a vst& ﬂhare tha
diseussian has not bsen haaré o | |

| Paragraph (7) of the ariginal rul@ saya that at the

pra~tr1a1 aenfﬁrenee the eaart may aansidar ”Sueh ather matters 
as may aiﬁ in the éiﬂpaaitien az the aetian. | Isn‘t that |
eaaugh,zo:permxt,ﬁhe judga ta takg,upeihn matt&; afathe disa»

‘closure of the names of witnesses?
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JUDGE DRIVER: Sure. I think that would have as much
weight as if we had never mentioned this at all, I am im-
pressed by what Dean Pirsig said. We cannot escape it. What-
evar kind of note we put in there, people will get the idea
that we are retreating; at least, as he says, that we do not
wish to strengthen thé practice which we adnit is prsvaléat in
some places, 7

MR, LEMANN: You don't think you could cover that by
a statement in & note?

JUDGE ﬁﬁ&?ﬁﬁ: I don®t think you can unsoramble the
eggs. You might try to, I don®t think we could possibly
correct the smprenuion.

JUDGE CLARK: Let me put it this way. Would there be
objection if we draft a slight addition to the note to Rule 16
saying that this §rovisi¢n was not added begause the discretion-
ATy power exigts? | |

DEAN PIRSIG: I can®t get away from the fact that
eﬁis‘hasﬁbesn one of the most discussed portions of our
réecommendations, widely discussed among the bar. |

CHAIRMAN MITCHELL: That was my idea when yeuéﬂﬁé
to Rule 30. | ‘ \

Jﬁbﬁ@ CLARK: oOf courss, xagrééiniiy»wiﬁh Dean

| Pirsig. _Z_%hink this is a vgiy ﬁaiartﬁﬁata zetéﬁai and wﬁil‘b&
5, taken so b& a very lavge Qﬁfﬁiﬁﬁiég aa?,gggzié. Wéééughf to

remember that we should not be entively égiga@aatfé agibinsys, |
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and I think we ave going too much that way.

1 was willing to give up 33 because I thought at the
present stage of our development this was a rational middle
course, but to have it all go it seems to me is just an énnaunes*
ment to Dean Roscoe Pound and his confederates ~- I will change
that to "associates” wé that we are all-out for the defendants,
and I am sorry. I agree entirely with Dean Piésig." After
all, we were voted down and there is ﬁathing more I can do,

I am now trying to find out how to record what'ths
vote was, I think the vote was most unfortunate and 1 ekpect
that there will be times and occasions when we @aﬁ p@int 9ut
that it is unfortunate, but there it is, We can®t ehénga the
vote, If the NACCA wants a write-up, I think they g?a pexr-
iaetly entitled to write up that the vote was an eﬁén division.

CHAYIRMAN MITCHELL: I heard somebody over on the left

wing of the team here give some very cogent reasons why ihe’

rule we are talking about is impractical,for the simple reason

that the time of making disclosure involves aonfusibn because

you do not kuow whether you are going to call them or not. That
is why I suggested that under Rule 33 we put 2 note giving the
story about the impracticability oi this witness rule at an

early stage of the case, or even at any point of the case to

Kknow ek&gtiy whém,ycu will have to ¢all ox exgsét to call, and
. dispose of the matter as a reaquired procedure under Rulé 33 on

 the ground that we think it is impractical. In such a note we
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might refer to some of the later rules which may give a
suggestion to the court that he can call for that information.
We can r&iﬁr to Rule 16 as giving bim discretionary power

under pubdivision (7), "Such other matters as may aid in the
disposition of the action." HMake it clear that we are not try-
ing to disturd the discretionary authority of the causg.ii he
thinks it cap be practically and fairly done, and still make

it clear that we are not requirving the court to do it.

MR, LEMARN: I should think that we could protect
against the drawing of the inferences which Dean Pirsig fears
by writing a note something like this:

gf "The Committee has received many comments on the
proposed changes in Bule 16, paragraph (4), and in Rule 33.
After considering all of these comments, which show a
great difference of opinion at the bar, largely perhaps
reflecting the experience of writers in the trial of
.cages as to whether they represent plaintiffs or
defendants, the Committee has réaghaﬁ the éanaiasion ihat
the proposed reqairamsut under Rule 33 of the disciosure
of the names of witnesses is not desirable because of the
difficulty of knowing at the time at which interrogatories
may be propounded what witnesses will be used., In con-
sidering the proposed amendment to Rule 16, the Committee
is advised that mnyéistrmﬁ judges, under the rule as it

now exists and particularly subdivision (7), are exercising




the power to require the disclosure of the names of wit-
nesses, The Committee is of the opinion that in many
cases this practice is followed. This will be a matter
requiring ﬁecisien in each case adcording to the ¢ircum~-
stances, This Committee has concluded that it should be
left to that situation for the discretion of the ﬂistriei
Judge and that no further amendment is required." /
| That can be much improved on, of course, but something
éf'thae sort it seems to me would take the teeth out of such
eriticism as you fear, Dean Pirsig, or sﬁeh inference as you
fear, Or you might do it move effectively by other language.
it is all a matter of emphasis and degree.

JUDGE CLARK: In'aréer,te get ahead, unlgsa thera
is objection we will try to work out something after we get
your draft from the reporter.

MR, LEMANN: I was talking to Mr. Tolman here, and
~ the Deparitment of Justice has indigated some¢ objections to a
number of these changes. We were Just wondering how far ehsy
will carry their hostility in the way of active representations
to the Court.

CHAIRMAN MITCHELL: I don’t know, but I imagine when
they have taken a stand so ppsitivaiy on some things, they
will undoubtedly present them to the Court,

JUDGE CLARK: I wmay be unduly éptimistia,'but these

seem to be much milder, and I am going to recommend that we take
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their new provision on 714 on jury trial. When you comeé to look
at that, it scems to me it is the mildest thing they have
suggested yet, It is 2 long proposal. I don't want to take
it up here. I wish there was some way of ﬁ&kiﬁg & bargain with
them that if we took that, they would be nice. I don't know
that there is. v

7 I do think, quite seriously, that this is a move
moderate statement on that baéis than we have had before. Their
éi&éusainn aggaars at pages 28 to 31 of the Department of |
Jnaiice proposal., I fhink it is well worth considering taking
that., 'That is so much milder than any of the #revisienﬁ in
Congress, and it is not very far from what we havé been suggest-
ing., It does reserve the power to have a commission in certain
cases, ‘

Many of these other things I don't think thgy are
pushing as strenuously as might be indicated. Take the matter
of the discussion that we have last had. They didn®t want the
interrogatories as to witnesséa invnnis 33. They éié agree
to aceept the discovery provision as to identity of witneeses,
only they wanted it limited to just before trial. They had
that longer provision which I wrote.

| We are doing so many things along the line they want,
if we gave them the pravisian they'bave made so much about,
about jury trial, as I am inclined definitely to recommend,
I should think they would be a little unlikely or it would be a
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little unusual for them to go to the Court,

MR, PRYOR: That isn®t greatly different from what we
have provided, is 1it? |
| .Jﬂﬁﬁﬁ CLARK: I think there is & very small difference,
I was veally quite surprised when I vead that in the late
recesses of last uight. 1 wondered how they had _::81:@6 down
some ogiﬁﬁé hotheads in the Department.

CHAXRMAN MITCHELL: You probably know the answer.

‘The Benate committee and the House committee required them to

make a report of their experience with commissions and juries,
and made them disclose the little fellows being hammered by

the jury threat into settling the case for what the government

wanted to pay, and tﬁa big fellows hiring lawyers and getting

enormous increases over what the government had offered. They

haven¥t a good record on that at all,

I think that is beyond the scope of what we are talk-
ing about naw.’ We had better not get into that,

JUDGE CLARK: Let ue go on with Rule 33, because
there are several things that afé‘gmgortant.

The next thing in logical course would be the giving
up of statements of the parties, 53391@3 of all statements
eanéerning the actia# or its subject matter previously given
by the interrogating party”. What have you on that?

PROFESSOR WRIGHT: 1In the late comments on that we

have again the same picture of divided opinion, perhaps the




majority opposed, but counting noses here is even less reliable‘
than with respect to any of the sther rules, because so many
of the people who are opposed to this misread the amendment,
We have gotten so many eritical comments which assume that this
neans that you éan get the gopy of the statement of any witness,
- although the language and note ave both clearly limitiﬁgxit‘ﬁé
a copy of the plaintiff's own statement. |

Judge Nordbye'’s aemments on this were ree@iv&d
yesierday and seem to be very clearly reasoned. Judge qudbye
concluded that it was desirable to have uniformity ef‘rulings
in thisAregard among the federal courts, and then he seatés
"in that many states now have incorporated in their rules
the ungqualified right of the plaintiff to obtain a copy of
his statement, the proposed amendment should be adopted. Cer-
tainly, a statement of the plaintiff is a dacnment which may
be used for the purpose of impeachment or it may be used as
éubstantive evidence, and in kedping with the spirit of the
rules, it constitutes an item of evidence which should be made
available to both litigants before trial."

The argument of those who have been coritical, of
"those who understand what the amendweni properly means, is that
this would be an invitation to perjury; that the only reason
‘the plaintiff would want his own statement would be so that he
could eeéiorm his testimony at the trial to what he told the

c¢laim égeat.
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Among some recent letters that cane in in gpﬁasiiipn,
there is éné from & lawyer in Qinainnati by the zxama’ of Phililp
Schneider, who is Qppassé to the proposed &mﬁnémaat raguir:ggﬁ
copies of plaintiff's statement. ”E&ﬁquéntly gtatenments are
taken hurriedly at places where goncentrated thought is diffi-
cult 1f not impossible, and neither the witness nor the party
should be so bound by the aamg.*'

, MR, PRYOR: Judge Nowvdbye was against this in priné
cipia, though, as I understood you. -.

PROFESSOR WRIGHT: No. Judge Nordbye is for this,

MR, PRYOR: He wound up stating that for the sake of
uniformity he was for it, but he was against the principle of
it, as I understand it.

PROFESSOR WRIGHT: I don't ﬁhink that is quite right,
Mr. Pryor. He states the arguments both ways. At page 13
. of the comments of Nordbye which we got yesterday he states
~ the argument which the people who are opposed to this present,
that it-wanlé be an invitation to perjury. He states the argu-
ment in favor, that it is unfair to deprive the plaintiff of
information. Then he says, "My view is that it is desivable”,
and he lists three reasans;.(ii to get uniformity of rulings,
(2) since many states now have statutes which call for this,
and (3} "in keeping with the spirit of the ruleas, it aanatituteé
an item of evidence which should be made available to both

litigants before trial.”
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I should think Judge Nordbye is in iévnx,eilthg
principle.
MR. PRYOR: You may be right, and I suppose you are.
JUDGE CLARK: In this connection, you might want to
look again at the note which appears in tﬁe green Eeekiet, page
29, and the firat full paragraph, which deals with this:
"The amendment regolves another mooted question,”
and so forth. "Such amendment is consonant with the public
policy evideﬁeed by such statutes as," naming seva:ai
statutes, |
Those are the types of statutes tka? I take it Judge
Nordbye has in mind, It seems to me this is desirable, and I
hope it will be adaptéd.
| Now will you discuss it?
CHAIRMAN MITCHELL: Exactly what smendment ave we
diascussing now?
JUDGE CLARK: I am trying to divide up the question
as to nule'as. Look at thé graen baoklat,agag§=$8, ;aek;ag_
at the italicized lines. We have stricken out the part down
to the comma in line 35, and what we are ¢is¢n§sing,at the
mome nt ié Yegopies of all statements concerning the action or
its subject matter previously given by the interrogating party".
‘That is all we are taking up at the moment, because we shall
have to consider separately the rest of them. We are taking it

.degree by degree.
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JUDGE DRIVER: Judge Clark nods at me. I think per-
haps I have been talking too much alrveady, I aﬁ,ih favor of
this previsiea. It applies to both parties, Practically it
'woaid be usually the plaintiff who gives a statement in a
personal injury case shortly after the event. It is & very
important piecé of evidence,

CHAIRMAN MITCHELL: He cannot remember what he said,
That is the point.

x JUDGE DRIVER: I think the plaintiff?s attorney is
‘entitlad to that plege of very 1mpa?ﬁa§t evidence, Certainly
it offers an opportunity to make his testimony aonform to it,
but that is true of ai}'theae liberal provisions of the dis-~
covery yules. 1 don't think anybody would seriously contend
that a plaintiff should not be giéen a copy of his deposition
which is taken early in the proceedings, and yet here is some~
thingvhe has said which it might be in the interest of truth not
to let ﬁim'see again until the trial, but X think that ﬁh@
plaintiff should be entitled ox e;ﬁhér party should be
entitled to a statement which has been given.
| MR, LEMANN: JYs it plain that the plaintifi can get &
copy of the deposition which has been taken?
JUDGE DRIVER: Oh,vyss, unless the parties agree.
The rules require that it be transcribed and tileé with the
clerk, unless the parties agree gﬁherw;gg, 0f course the

plaintiff doesn't agree otherwise if his own deposition is taken,
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CHAIRMAN MITCHELL: Can't we vote uow on th§ question
of whether the party who has gaveﬁ & statement of his position
in the case should be entitled to receive a copy of it,
whichever party he is and whoever has it?

JUDGE DRIVER: That is what we ave considering now.

CHAIRMAN MITCHELL: Let®s vote on that,

MR, PRYOR: Personally, I am against this, but X can
see some merit in it. The fellow who is truthful doesn’t need
to remember what he said in his statement, because he h#s
stated the facts and memory doesn’®t very often play tricks
with the fellow who is truthful, At the same time, I can see
the_pessibility that if he is furnished with his statement it
nay prevent his telling a different story at the trial,

DEAN MORGAN: The point they make is that it will
give him plenty of opportunity to think up ap explanation.

y , MR. PRYOR: He would have that, all right,

MR. DODGE: Suppose there is a statement taken by the
lawyexr for the defendant in the course of his preparation.

JUDGE CLARK: Of course this would require any
: statement to be given when it is a statement of the parties,
whether it was a statement taken by the lawyers or anybody else,
It could be so awfully harsh really that I think this ought to
be true., Take a fellow who is knocked down, and after the
accident & claim sgent appears and takes down what be says.

CHAIRMAN MITCHELL: At the hospital,
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JUDGE CLARK: Yes, or maybe even before he is carted
to the hospital. The lawyer comes in later and the case is all
fixed up against him, and the lawyer cannot even get what his
own client has said, It seems to we awfully harsh., It may be
if the lawyer geta the statement he will say, "My case is gone,
and I will get out if»you will give me the costs,” or something
‘like that. It may facilitate disposition of the case that way,

Any way you look at it, it seems to me it‘is,én awfully
haésh requirement, |

MR, PRYOR: He cannot get what his client has said
before his elient found out what‘waS’neeessary in order to make
a case, |

JUDGE CLARK: That, of course, goes on the supposi-
tion of believing the worst possible of human pature, That
would dynamite all the discovery, of course, That is the
favorite g@ﬂgrai_argamsnt against discovery, because it does
- give a ehgnge for perjury, and so e@? éné no one is wise
enough to test it. We say we take our chances, so to speak,
with perxjury. We bring everytbing.eut in the open and believe
that that is the best all-around measure. |

MR, PRYOR: X am just presenting the other side of
it. I am going to vote fpr it, |
‘ER._LEHAHﬁz To premerve the apparent unanimity of
apiniaarin the comment which has been received among the

lawyers for defendants, reflecting their poor opinion of the



vervacity of a person who brings a suit for éamages. I get the
impression from reaéing the comments th#t most of zhe‘peapia
who bring damage suits are perjurers and more or less rascals,
and it seems rather depressing to see the opinion expressed to
that extent.
| Of course, we always haQé.a small percentage of such

people in trying cases, but if you have read these xattarsix
think Qau would get the view that perjury was very common.

DEAN MORGAN: Of course, %hcs people who are‘ ebjaatmgf
to this kind of thing most strongly would be the insurance
people, because they have their claim agent out getting a
statement just as quickly as possible, and then usually they
frame the statement so it is higbly misleaéingAﬁhén it 1s
givsn_thatv%ay. } | »

Mﬁ..&ﬁﬂ&ﬁxz i think also some of the people ée‘néﬁ
realize that this new provision would apply only to the stafﬁ-
ment of the parties, Some of them have read this as an attempt
to break down the barrier to the produgtion of daqumsnté.
While we have said in our note that it doesn't, I think per-
haps ve could make that statemant aemaﬁhat noyre emghatiﬁ.

'DEAN MORGAN: There are statutes in some statea which
-provide that any statement taken from the plaintiff while in
"the hospital, by any lawyer or‘any parson who is not requested
by the plaintiff to take it, shall not be admitted, just to

overcome this kind of evil, I agree that this personal injugy
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game is rotten, but the rottenness isn®t all on one side,
JUDGE CLARK: There is a ginéegota statute that way.

‘ f?f Y, .. if the statement was by an injured pérson}
it may not be used in evidence unless a copy is given the
injured person within 30 days after the statement is made,
and if the statement was taken within 3ﬂ'days aftsﬁ the
injuries were sustaineé; it is presumably frauéulﬁnt."f
Mionesota Statute 602,01, - |

CHAXRMAN MITCHELL: Good old Minnesota?

JUDGE DRIVER: The more experience I have on the
beénch, the wore I am inclined to think there is a lot of sub-
conscious testimony ta-éanfarm to self-intevest, 1If you have
a collision on one of these streets and two drivers gat out,
the echoes haven®t died away until each is reconstructing the
accident and the facts to conform to his own idea of what
should have been done rather than what was done.

MR. LEMANN: Plus the education which you receive in
the interval from able counsel. |

JUDGE DRIVER: It does imprave with time. |

JﬂBﬁE,eLARK:,}we will vote on this gartieular pPro-
vision. All of thome in favor raise their hands. Ten. All
those opposed. There is none, That is voted for,

Next we come to the rest éf that provision, lines
38 to 42 of page 28 of Rule 33, “or copies of such doeuﬁants,

papers, books, accounts, letters, or photographs, not privi-
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leged, as are relevant to the answers required, unless oppor-
tunity for their examination and copying be afforded."

,Eat me give you & lititle background unless you alresady
have it. The question here, I take it, is largely raised as
to whether you should have to go to the court iirat,ané,whatbe?
you should show good cause. Before this, of course, there was
no direct prgviaibn 1n.thi§ ruléf,,iﬁﬁﬁé was arpraviﬁiun’iig
'E§1ﬁ 34 %ﬁ.wﬁiah ﬁaxare,qaming.soen, providing for documents,

.- A good deal of question has developed aavtq:whafker ,

you did not always have to go back to 84, that is, some steps of
pure formalism, What you might well have to do is first
to address an 1ntégregata¥y,uné§r Rule 33 as to whethex there
wag any such paper in existence. Learning that there was, then
you proceed by separate proceeding under Rule 34, and that
geems like undue and unnecessary Fformalism.

That came up, as & matter of fact, in the Hickman
- ¢ase, you may remember, The question there was whiéﬁ rule the
request there should come under. |

-~ Xt meems as though if the statement is procurable, we

are making too much fuss as to the ways and means,

Bo this regularizes the procedure., You will see
that this is not a general provision, but 1t,ia a diveotion in
effect to attach, in answering questions, answering inﬁarréga@
tories, copies of the'éoeumaats.that axe relevant;ta_thé

answers required or, if that isntt feasible, the answerer offers
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opportunity for their examination and copying.

I must say I am surprised there is so mucﬁ diseuﬁsiéa
about this. This would seem to be a rather simple regulariza-
" tion of something which vwould come up in rather natural course,

Mr. Wright, what have you on that?

PROFESSOR WRIGHT: There have been a number of recent
copnents on'it and some pretty good comments taking several
éifﬁerent positions, Among the recent letters there have been
a number of eminent people who favor the amendment as it stands,
people like John lLord O'Brian. Professor Field of Harvard
says, "The practice has worked well for a century in my own
State of Massachusetts.” Judge ﬁerdbye_sayé it will avoid
¢ircuity of motions. The Departﬁaat of Justice says it will
put an end to the present cumbersome practice, That is what
we perhaps call the favorable position,

There have been a number of letters which reject
the amendment on either»af two grounds. Some of them say
this will wipe out the Hickman decision and will result in
‘wholesale invasion of lawyers® files., There are others who say
this is not so, but that the burden of producing documents is
so cumbersome upon the defendant, so onerous, that we ought
to have the special procedure of motion,

A third position seems to be taken by some of the
leading insurance lawyers, among oihers, Mr. 8tanley Moxris,

the President of the Insurance Counsel Association, who approves
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of allowing an interrogatory calling for a copy of a documeunt
if you further provide that on a motion for a protective order
as to the document, that the person trying to get the document
would have to carry the burden of showing cause to get it,
rather than the party who seeks to protect the document having
the burden of showing why he should not give it up,

There is one other point on detail which you méy
ggsh.ta consider, and that is that a lawyer in $t; Louis raises
tﬁe qusstioa‘ﬁhéthev or not this should not state "designated
dlcuments", as a similar phrase does in Rule 34, He séys if
you don't so limit it, people are 1ikély to use the words of
the rule apd send an interrogatory saying "Please send such
documents, et cetera, not privileged, which are relevant to
your answers to interrogatories,” without giving indication
of just what these may be.

JUDGE CLARK: All right. Will you discuss it?

DEAN MORGAN: I think our note says it does not
affect the Hickman case, but the lawyers on both sides say it
does, If the lawyers who are reading this on both sides assume
it does, it seems to me theré is no sense in our saying we
have it drawn so it doesn't affect it.

We get in the pésiti@n, as I said before, of the old
yearbook judge who, when counmel was arguing for a particular
- econstruction of a statute, said, “ﬁaa*t gloss this statute.

We drew it. We know what it means.M
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JUDGE DRIVER: I think that argument would have more
weight if our comment were informaé comment. So much of this
comment is obviously uninformed. The NACCA has written out
to its members, "You aught‘tc write in now about Rule 33 and
see that you ask them to adopt it,” and then some defense
association, I presume, ﬁaswsent the word out to the other
people. A great many of these comments are uninformed, and
X don?t think they should be given & great dgallgf‘wéight as
to whether this has encroached upon Hickman or not, I don't
think it has, and I don't think it will. |

MR, PRYOR: I don®t think it affects the Hickmsn case,
but I am som&ﬁhaf'impresseé by the suggestion referred to about
using the words ﬂdasignatéd“ iﬁ»there; "designated documents,
papers, books, accounts, letters, or photographs, not privi-
leged,” leaving out "as are relevant™ and so forth,

CHAYRMAN MITCHELL: You want the word ™designated"
in, do you?

MR. PRYOR: Yes,

JUDGE DRIVER: I think in that connection we should
bear in mind that submitting interrogatories is a discovery -
device, A party may naé know whether a certain document is in
existence, As I understand it, what we are trying to do is to
make ope step instead of two here, We don?t want to have him
find out whether there is a document in oné proceeding, and

then try to get it in another, as has been the case formerly
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under Rules 33 and 34. I don*t know how broad the designated
restriction would be, but a party should be able to ask,'
"is there.a letter of such-and-such date in your pessesgion?"
or "Do you have a contract so-and-so?" and then the next ques-
tion, "If so, set out & copy or give me an opportunity to examine
it and copy it," That privilege of finding out by interroga-
tory whether there is a document, and then of demanding it if
~ghare is, should be protected,. |

" MR, TOLMAN: Isn®t the language of this amendment
pretty broad, though, and justifies the assumption that
this is a kind of “Open fSesame" for any kind of document at
all? I wonder if‘it isn®¢ possible to ﬁakﬁ it more restrictive,

MR PRYOR: You do thaﬁ by saying “designated”,

JUDGE DRIVER: I»quita agree, I don®t think théy
should be given blanket privilege to say, "Bring in all the
documents you have which are relevant to your answers." There
might be a truckload éf themn,

MR, TOLMAN: I think the breadth of the language
here is what makes people think that tke H£ek§an case is over-
ruled. | | ,

PROFESSOR WRIGHY: Judge Driver, you asked about what
the scope of "“designated” would be. I was looking through some
material prepared for the Committes two years ago, The vecent.

decisions havé vexry unifarm;y giv&n‘a iiberal reading to the

word "designated” in Rule 34, There were some early decisions
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" which restricted it and said you must be quite specific in
order to comply with the word "designated.," In 1946 ﬁhe Come
mittee in a note said it wasn®t going to amend the word
"desigoated”, It said it would be unnecessary, and indicated
in its note that it approved of a 11bsralfint§rpratatiah of that
word, Bince then the cases have been hélézng gaaﬁ?ally that
all ﬁbat is necessary by "designated" is,%h&t,yag must describe
them so that when a person looks at a document he can tail
whsther it is a document which is wanted or a doocument whicb
is not wanted. No greater degree of speeifieity is required,
| ~ MR, PRYOR: That is an argument for inserting the
word "designated." » |
| JUDGE CLARK: I think we might put in ths‘woré
"degignated,” When Mrx. Pryor rsad?this over, I‘ugégrstaaé him
to leave out latexr on in line 40 Mas are relevant to the
answers required”. I don®t think I object. Didn®t jou leave
1t out? " |
MR, PRYOR: I didn't mean to leave that out.
JUDGE CLARK: Then I take it back.
MR. PRYOR: If X said that, I didn®t mean,zt,
JUDGE CLARK: ,I thought that was breadaning it a
good daal That probably was not 1ntsndsé
I think the prepasal at the msmsnt is to &nsert aftér
the werd ?sueh“_in line 38 the woxd "éaﬁign&tsd“, Yguch desig-

nated documents,” et cetera, "as are relevant to the answers
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CHAIRMAN MITCHELL: VWhat you mean is, there akaalﬁaaa
a sufficient description to identify what you are asking for.
MR, PRYOR: That is correct., I thiuk that is clear
in the Committee®s previous note. |
 JUDGE DRIVER: It could be at any stage of the inter-
rogatory conditional upon there being such a document. .

PROVESBOR

MOORE: Assuming we want to keep the Hick-
man v. Taylor rule, it seems to me as this is now drafted it
runs afoul of Hickman v. Taylor.

DEAN MORGAN: X think so, too.

PRO¥ESSOR MOORE: This says the party under Rule 33
can have these gat&r&&lé éaﬁ that he doesn't have to show
causeé., Hickman v, Taylor said that the matters in the
attorney's filem were not privileged. As it is now broadly
drafted, I don®t see what would keep one side from framing
iatex?egaté@isa and in effect requiring the adverse party to
turn over everything he has in his files in the way of state-
ments taken,

MR. DODGE: It certainly comes dangerously close to
the Hickman decision. The vwords "not privileged"” had to be
construed anew in the Hickman decidion 1in a way much broader
than the old fashioned lawyer®s privilege.

CHAIRMAN MITCHELL: Couldn®t ;; state in & note --

DEAN MORGAN: But the lawyers on both sides don®t
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agree. The thing that convinced me not to vote for this was
the statements of giaiatixfs% lawyers. They say without this
we have to show a good reason for getting these statements
which have been taken right after the accident, and so foxth.
Now we just have to go in and get them. There were several
letters of that kind, When you f£ind the defendants' lawyers
' doing the same thing, what is the use of our sitting here and
using our aetevfor'an interpretation of it? 1If that is true,
we'gught to be able to draft it so people would not misunder
stand it.

JUDGE CLARK: How eould it do to insert after the
words "not privileged" in line 39 "or otherwise immune from
discovery"? .

MR, DODGE: That would help,.

MR. PRYOR: Yes, ,

CHAIRMAN MITCHELL: Then your note would say that
the word "immune" was intended, among other things, ?o prevent
the required production of material quasi-privileged under the
Hickman case, /

PROFESSOR MOORE: The trouble with that is that the
ﬁ&eﬁh@n cagse said those statements in the.attornay?aﬂfi;es were
not privileged and they were not immune from discovery,
provided the plaintiff shawedvgaqd cause for getting them.

I dontt see what these few additional words,"not immune from

discovery", are going to do. Hickman v. Taylor said those
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statements were not immune from discovery under proper circup-
stances.

DEAN MORGAN: They said specifically you had to show
good gause,.

PROFESSOR MOORE: And if you ecgid show good cause,
you could see those sﬁatemants.

DEAN MORGAN: Yes,

MR, PRYOR: Here we are not requiring a showing of
good cause.

MR, DODGE: A good many of these papers nust neces-
saily‘be in thé files of the attorney, which comes within what
thé Couxt says in fhe Hickman case,

"Not ev&é the most liberal of discovery theories

can juatify uﬁwaréanﬁsd inquiries into the files and
mental iapraaéiens of an attorney.”
- These papers if in the files of the attorney are
« exgﬁpt»irom discovery unless the court orders that they should
bo. :. .

JUﬁﬁE-eiﬁaﬁa The wayrthis would operate, i take it,
is that if the person 1ntérregatéd wanted to urge or answer
that the papers could not be‘di§eavevgé,»thst he c¢ould nof be
required to produce them, the moving party would seek an order
'uadar 3g;§ 37¢a) compelling him to produce the document. Then
~ in respounse te,éna of tb@vsuggésﬁianszircm,'gfehink it was the

head of the Insurance eaunsai; b shauid suppose that there he.
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would have to show the veasons for it. That is, on this ques-
tion of who has to show risk, I should think it would have to
be the moving party., We could put in an extra provision so
stating, if it was important. We could of course put it in
here or we could put it in Rule 37(a), where the penalties are
given under Rule 33, |

- PROFESSOR MOORE: I don't think the person who hég
- sought these documents on interrogatories need go to Rule 37(a)
aﬁaasﬁarily. Rule 37(d) also deals with failure of a gagty
to serve ansvwers to interrogatories submitted under Rule 33,
Xf he doesn®t comply there greperly,,tha court can "strike
out all or any part of any pleading of that party, or dismiss
the action or proceeding or any part thereof, or enter a
Jjudgment by defaulf against that parxty.” |

MR, DODGE: In other words, you have to spell it out
1n»Ru1ﬁ 33,

PROFESSOR WRIGHT: In my book, at least, I take the
view that only 37(a) would apply in these circumstances, since
he would serve an answer to the iatqﬁregaiaﬁisa and thﬁrafarer
‘ 37(d) would not apply. Instead, you have to proceed under
37(a) by a motion té,a@ﬁp@l an answer, .

PROFEBSOR MOORE: What is the answer to the proposi-
~ tion, though, that under 33(a), as amended now, the interrogat-
ing party has an absolute right to these copies, and so on?

1f he can show that, say, the defendapt has failed to answer
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those intexrogatories properly, to wit, by attaching coples of
papers, documents, and so on, why isn' he entitled to the
sanctions of 37(d)? |
JUDGE CLARK: I should think it might well be desiyx-
able in 37(a). It seems to me what Professor Wright says about
37(d) nust be the situétian‘ Theve is éé failure here to make
the answer. You are seeking to get a fuller interrogation.
Therefore, we turn to 37(s), and I think in 37(a) theve might
well be inserted & new provision after the reference to Rule 33,
I don¥t want to requive you to frame such a sentence offhand,
but the general intention would be something like this: "If
a party seeks the attachment of copies,” and so forth, "to
interrogatories under Rule 33, he must show"” ~- and now I am
not sure just how té word this, but hera‘again i>w211 say
"he must show that the matger“is properly to be discovered to
him, "
| As I say, 1 am not trying to fashion the language,
but that is the general line.
| We ave trying to fashion a workable rule which will

cover various situations, and there are always difficulties in

" that, But if we don®t take any of these devices, do we want

to réquare the formalism which probably in a great many cases,

| and I think probably in the majority of cases, will be neces-

- sary? X think there is a8 good deal of idea nowadays of trying
a case not by concealment, that_th&_ﬁgﬁtér,x&y is to vield uyv
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what you have, If there are parties and counsel who want to do
that, we eught to have the ﬁﬁﬁﬁiﬁéf? to do it, The formalism
of taking two steps for this is really burdensome all around,
and we ought to be able to devise some way of prnviéing for

the very simple thing of attaching the ordinary documents to
the iaterrogatories, That is the ggsieééiway of doing it.

% suggest that something of the kind that I have put
in, which 1s the admonition to the court to go slow, would
govey the situation and yet allow the ordinary and I still
believe it would be the usual case to run along simply as it
would if left to itself. | |

MR, LEMANN: Your suggestion amounts to this, as I.
undovstand it. ¥here you didn®t have to show good cause
to get these things, if the ya;ty whﬁm yéu’are asking says,

"] won't give them to you bécéaga x{ﬁan°t think yoﬁ should b#vs
then," t%éa no penalty could be visitadmupaa the fellow re-
fusing to give them unless good éause were shown,

JUDGE CLABE: That is about what it amounts to, yes.
It is to get machinery which will take care of the aréin#ry
cases, and then %hea you get the more difficult ones, yes,
just so. ' : -

MR, PRYOR: It puts the burden on the proponent in
order to enforce his request.

JUDGE CLARK: Yes,

MR, LEMANN: He would not be much better off, X thalég
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think, in many cages under Judge Clark's present suggestion
than he would have been ﬁnéer the original rule. Under the
original rule he would have had to show good cause to begin
ﬁiﬁh.} Under Judge Clark®s rule he would have to show good
cauge to enforce his right. It is just a question of when he
shows the good cauﬁé.‘ané'aaeaaaigaliy it may be in a moot case
you would take something off the burden of the district judge
because you would get the order inrtﬁe first insfane# ex parte
withau£ it., That might be a gamgrémiﬁagsuggestiﬁn.

JUDGE DRIVER: One thing that impresses me is how
infrequently lawyers come to the judge with their deposition
and discovery problems., I have very little diffioulty with it.
The lawyers learn what is requived and they work out things
between themselves, If they think there is good ground for
refusing. they come in usually and present itrta me on 8
specified motion day, and I decide whether discovery is proper
or not. We bhave no practical difficulty on ihﬁt score. |

' ME. LEE@R&: 1 was wondering whether there had been
any study made to indicate in what districts mnsﬁ of these
cases coms up. 1 suppose naturally there would be a larger
number of cases from New York because that is where you have
the most litigation.

MR, TOLMAN: I tbink more of them come from Phila-
delphia, don't you think so, Judge Clark? That seems to be a.

very litigilous place,
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ggsaaxas MITCHELL: That is where Hickman v. Taylor
came from, |

. MR, TOLMAN: Yes,

JUDBGE DRIVER: There is a lot of complaint about
discovery depositions in New York.

MR, ?@Eﬁ&ﬁ:4 There is. A lot of the business on their
heavy motion calendars is discovery, enforced answers to inter
yogatories,

- JUDGE DRIVER: I may be unusually fortunate, but in
discussion with other juﬁgss on the Pacific Coast, there is
not much difficulty there as far as I can see,

MR, LEMANN: Mr. Pryér, kavé you had much experience
with objections to depositions? |

MR, PRYOR: X don't think we have had as much of that
in the federal courts as we have in the state courts.

MR, LEMANN: You have a pretty broad discovery

MR, PRYOR: Practically the same as the federal,

MR, TOLMAN: Your judges® report bears that out, I
think, | -

DEAN NORGAN: General, wasn®t it true that when we
discussed Rule 34 originally there was a great deal of debate
and & good deal of opposition ;Q it unless there was an order
to show cause or good cause shown with reference to the dogu~

ments? As I remember it, Rule 34 caused a tremendous amount of
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debate, and Senator Pepper was particularly strong in his
opposition to it unless there was good cause shown in advance,
He sald rummaging into the papers and documents of a pexson
was not to be done by a perxson whé was just on a fishing
expedition for the purpose of getting additional material for
lawsuits, and so fartﬁ.

JUDGE CLARK: I am afraid I can®t remember that.
| Senator Pepper has a suggestion on this rdla, but he hasn®t
'mﬂéé any on the present point. | "

DEAN MORGAN: I vemember that to be particularly in
the beginning, and now as soon a8 you throw this into inter-
rogatories, of course there is no provision for showing cauge
in advance,

- If what My. lemann has said is true, that there is
no pehalty for refusing to ansver in a case of this kiﬁﬁ,:ths
- sooner the defendants £1né out or the people who abjﬁﬁt find
out, they are just going to sit still and not ansvwer, Then
you have to get an order to show ¢ause under one of these other
rules. That will cause a tremendous amount of delay.

JUDGE CLARK: That isn't the correct interpretation,
| Eddie, If they sit still and éoAnpthSBg, they surely come
under 37(d). These ave interxogatories, and they have to
make some answer under (d).

DEAN MORGAN: Then the burden is upon them to come

in and object to the interrogatories?



JUDGE CLARK: To the 1nterragateriea; yes, But this
isntt a question of answering the intervogatories. They are
objecting to giving the documents,
DEAN MORGAN: Yes, I know that. When you ask for the
interrogatories plus the documents, then they object to answer-
ing it with the documents, You can®t havé a éamﬁi@%ﬁ answer if
‘they don't put in the documents. | o

- CHAIRMAN MITCHELL: (26&116 you c¢uye it by sticking in
lines 33 and 34 a statemanﬁ,'“may require on good cause shown",
and 1eavé it to the anurtﬁ‘éné the lawyers to work out the pro-
cedure? | | '

PROFESSOR MOORE: General, then I think you are back

- to Rule 34, as you now have it, not as it is proposed to be
amended but as it now ig,

PROFESSOR WRIGHT: Professor Moore, I think there
would be & penalty if the lawyer refused to give up & document
propsrly subject to discovery. 1If he objected and maid, "I
don®t have to give this up,” and then he made a8 motion under
Rule 37,01, the court, finding no substantial justification
for the refusal, c¢an require him to pay to the exemining party
the ameunﬁ of the reasonable expenses incurred in obtaining
~ the order, including reasonable atterneyfé fee. So you have
that sanction. |

But if you have a document which is within or poﬁsibiy

‘within the Hickman rule, and he says "Objeoted to as immune from

~
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discovery,” which you‘have sald in Rule 33 you don't have to
get, then if the plaintiff on the hearing under Ruié 37.01
‘estabiishes good cause in the Hickman sense, enough to bring it
out of the immunity, I should think no penalty would then
attach hecause ho would have had substani$31 Jjustification,

The plaintiff would not then have made the showing required

by Hickman.

MR, DODGE: How would it do to insert “designated"
before the word ”doeuéants", a8 has been suggested, and after
the worés.“nat privileged” add the words "or otherwise naf.

4 propey subject oﬁ.diéeovﬁﬁy without an order of the court"?

JUDGE QLAaﬁz} That is what I thought we wove doing
by the 1éagaagé "not immune from discovery™. This nmay ﬁa,a
better formula for that.

| MR, Fﬁrénsl 1 was repeating what you suggested,
"oy otherwise immune from discovery", That was the language
used; |

DEAN MORGAN: But it isn’t immune from discovery.

; The Hickman case says speeifiﬁallyJiﬁ i not immune from dis-
govery on good cause shown,

MR, LEMANN: "otherwise not a subjecf,of disaovery.
under the c¢ircumstances of the came",

ﬁa. DODGE: The opinion of the Court in Hickman ﬁé,
Taylor saye that the lawyer®s papers "falls outside the iﬁéb&

of discovery and contravenes the public policy underlying the
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’ cﬁdgvly prosecution of the defense of legal alaimg;”.
| DEAN MORGAN: But that is qualified,

MR, DODGE ; "3@% even the mcst’iib%ral of éﬁgéeéery
theories can justify unwarranted inguiries into the files and
the mentdl impressiong of an attorney."

DEAN MORGAN: Yes, but that is the impressions of the
attorney. a‘

MR, DODGE: The files and the impressions,

JUDGE CLARK: Although I do it with fear and trembling,
being in the minority, I suggest that My, Morgan is a little
mistaken, I think §hey are immune from discovery until you
get an order from the court showing they are properly subject
to discovery. | ’

MR, LEMANN: I read from the headnote ax.the,ﬁi¢kman
case prepared by the learned editor of the Eaéeral»xalag
Service, I presume hé wrote that note. Of course it may be
. inaccurate, |

"Written statenents of witnesses, private memoranda
of conferences with witnesses, and personal recollections
prepaved or formed ﬁy)a’n adverse party®s counsel in the
course ef his legal duties are not subject to discovery
in the absence of a showing of necessity or justification.
While discovery may be had of written statements and
documents in an attorney's file if they contain relevant

and nonprivileged facts, the burden is on the party seeking
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discovery to establish aéegu&te veagons to justify produc~
tion."
That is from the headnote of the Hickman case which
purports to summarize accurately the Court's decision,
JUDGE DRIVER: Use Mr, Dodge*s language vather than
Judge Clark®s, "or éﬁharwisa_net subjeet to discovery",

 JUDGE CLARK: X think it would be better to take that,

MR. DODGE: I move the adoption of that part of
Rule 33 with those two insertions, |

JUDGE CLARK: It is so moved.

Dean Pirsig has a comment.

DEAN PIRBIG: 1 was going to suggest the possible
breaking up of the part which is italicized, the new material,
and dealing with this subjeet in a separate sentence. The
pregent sentence beging, "Interrogatories may vequire™. The
a&w.seéténeelweuld be:

?ﬁhey may also require coples of such designated
documents, papers, books, accounts, and sa1£eé€h, as arxe
relevant to the answers vequired, if they are not
privileged or are subject to discovery only en_gauﬁa
~ghown,"”

That happens to be about the identical language.,

JUDGE DRIVER: Would you mind reading that again?

I didn®t follow it,
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DEAN PIRSIG: "if they are not privileged or are
subject to discovery only on cause shown,” That makes it a
little easier to deal with,

MR, LEMANN: Not privileged or subject to discovery,

JUDGE CLARK: I am not sure. Mr, Dodge®s formula
seems to me a little cleaver, I don't object to this, It is
8 question of which carries the 1dsa,' It seems to me that
Mr. Dodge's formula does a little more, It may be a good idea
talbraak these up in two senteunces,

MR,  LEMANN: How about expanding ihe suggestion a
1ittle bit by using the words after “not privilsgedﬁ, "or not
subjeact todiseéfary’injthe absence of a showing of nﬁegsaity
or justification®. |

MR, DODGE: 8ay that again, will you? Not subject
to what? |

MR, LEMANN: "not subject to discovery in the absence
- of a showing of nécessity or justification”, That is thﬁ
language before me, ,

PROFESSOR MOORE: Who has to show that, Mr, L@mﬁﬁn?

MR, LEMANN: I would say the party who wants it has’
to show it under Hickman v. Taylor. That brings you back very
pear to a showing of cause, but it limits it a little bit,
perhaps, because the words “good cause” would apply to any
papers called for, wherééﬁ the language we are now debating

I take it would be applicable only to papers coming within the
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scope of the Hickman decision.

JUDGE DRIVER: I think if wé still put the burden,
a8 is contemplated now appavently from the discussion, on thé?.ﬁﬁ
person who requests the document to show that he has a right
to it, I think it is preferable to make tga amendment here,
‘and then the court will have to pass upon these questions
only when there is objection made, and not in évery case at
the outset as would be true under Rule 34 as it is now, But
aii we are doing here is putting it forward at a little later
stage than it was under Rule 34, showing of good cause,

* MR, LEMANN: As 4 underétaﬂé, oneé of the things we
ars doing is to clear up the uncertainties as to whether you
can get these things by interrogatories. We are doing that'
by the amendment to Rule 33, Bome courts have held and the
Supreme Court apparently has suggested that you can get them
under Rule 34. Now we are permitting them to be gotten under
- Rule 33,

Thé suggestion of Mr., Dodge, following Judge Clark®s
suggestion, I think would meet the objection of the people "
who don't like the removal of the vords "for good cause",

I think it sort of brings it in the back door.
JUDGE DRIVER: It is sort of like cause of action,

PROFESSOR MOORE: let me s¢o if I understand how it

would work. The plaintiff submits an interrogatory to the

defendant. ™Did you take statements of witnesses prior to the
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commencement of the action?’ Then the next, "If your answer
to the fovegoing interrogatory is 'yes,? attach copies of those
 statements to your answer," | o |

What do you say under this proposed amendment?

" Buppose they are in the attorney®s file as they @are in the
Hicknan cjasve? | | |

MR, LEMANN: "In answer to the foregoing interroga-
-tgry, I decline to prgdueé these documents haaaase—théy~éﬁe,
not subject to discovery in the absence of a showing of the
necessity and justification, and no such showing has been made."

Then he proceeds under the other rule if he has a
showing, or he goes forward with his showing.

PROFESSOR MOORE: I thiok you have to look at ﬁnié‘zé,
too. It would still require an order when you take out the |
requirvement of good sahse. ‘What is the person going to show
when he asks for the order? Is it just a pro forma order, or
- does he have to show some basis for it?

MR, LEMANN: I think, Mr. Moove, we would have to.
nake a ﬂerra$ponding insertion in line 15 of Rule 34 where
it says "pot privileged", using the same language that ﬁerayﬁ
putting into 33, "or not subject to discovery in the ahseﬁca
of & showing of necessity or justification.”
| DEAN MORGAN: If you leave 34 without striking out
"for good cause shown," then the good cause shown would have

to show that it wasn't part of the attorney’s files.



. 326

MR, LEMANN: 7That is right. I think the result would
be substantially the same as if you left the rule as it is,
but I can see some advantage stylistically in the proposed
amendments to make Rules 33 and 34 consistent or similar in
their wording. The people who do not like taﬁing out the words
"good cause” will be ¢onso1é&fby the language, "not subject
to discovery in the absence of a ghewiag'af the asaessity or
\;nﬁtifieatien“; and the people who don' like that limitétian
wiii have tn put up with it because thét is what the SBupreme
Court has sﬁid. '

DEAN MORGAN: Who has the burden?

MR, LEMANN: The party ecalling for it,

DEAN MORGAN : Yaﬁ»ﬁéan the objector is going to have
the burden now? #

MR, LEMANN: ©No, the ma&n who is aalling»far the papers
has the burdsn, That is the decision in the Hickman case,

| DEAN MORGAN: He has the burden of showing it is not
privileged?

MR. LEMANN: He has the burden of showing that there
is a nedessity and justification. I th;nk that is the neces-
sary result of the Hickman decision, don’t you, Professor
Moore? -

PROFESSOR MOQORE: Yes. 7 »

JUDGE CLARK: We will have to stop pretty soon if vwe

have to be downstairs at one o'clock. Is it time to vote, or
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shall we wait until we come back?

Mr, Dodge has moved, and his motion incorporates
the words "otherwise not a proper subject of discovery". For
my part, I think that is the neatest formula, slthough I don't
object to other formulas. | o

aﬁ. PRYOR: 1 would be in favor of making the addi-
tion that Mr, ILemann suggested. 7

JUDGE CLARK: What do you want to do about your
motion, Mr, Dodge? |

MH. LEMANN: Axe you willing to accept my amendment?

MR. DODGE: My only question is whether you should
add "is not a proper subject of discovery without an order of
the court.” )

. JUDGE DRIVER: What was the langusge you suggested,

Mr. Lemann? |

MR, LEMANN: I suggested that we add "not subject
to discovery in the absence Q; a ﬁhéwing of necessity or
justification", That is the language of the Supreme Court.

JUDGE CLARK: All right, can we vote on that? All
those in iavaf'raias their right ﬁané. Nine, <Tha$e‘a?paseé;
One, | ; | o

I think we had hatteg'adjearn now. whis'wéii’ineluda
5’6&8&@&%6" and the athér suggestions n;aéé M méluding the
phrase that Mr. Wright is jﬁtting down. If there is ény ques -

tion we ¢an have it yread ovey when we get back, but I think we
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had better go now.

o+ The meeting sdjourned at 12:55 ofclock p.m. ...
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THURSDAY AFTERNOON SESSION
March 10, 19568

The Advisory Committee on Rules for Civil Procedure
for the United States District Courts reconvened at 2:40 p.m.,
William D. Mitchell, Chairman of the Committee, presiding.

JUDGE CLARK: Shall we go back to the rules, There
is one thing more on Rule 33, Bepator Pﬁppér has suggested
that this rule ought to provide that interrogatories may be
served within 10 days after service of the complaint rather than
as at present, after commencement of the action, without leave
of court, I am rather hesitant about taking this up separately.
lot me state a little of the background as to that. | '

First, Senator Pepper says that agbers'iﬁEhiladalyhia
made the recommendation., His idea is that you should not have
to answer interrvogatories until you have the complaint., He
suggests certain circumstances under which you might have the
sorvice of the requastricr,intefragaﬁoriés before you had the
complaint served upon you,

~ That is possible. Theve is no doubt about it.

- 1 must suggest it would seem to me a little unusual, and there

are various time limits that you can avaii yourself of. You
see, the rule now ig that tha time interval dates from the
commencement of the aétiqn;égé the egmménaem#nt of the action
ie the filing of the complaint. That bas someé reference to the

provision that if you start serving interrogatories at once,
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@ithié 10 days, you have to get the permission of the ¢ourt, but
if you make it longer than 10 days you don®t have to get the

‘ permission of the court, although the ﬁafaéﬁanﬁ ¢an come back
and ask for more time.

It so happens that all this mattﬁr of iastitutiag.‘
discovery procedures aﬁé how it is to be done has ﬁqgagaé ouy
attention at practically every meeting. It has been a matter of
some difficulty, and we have been subject to cons iderable
ariticism fron the admiralty bar for delaying too much, @h&t
is one point on which we have never been able to get together
with them, because they claim that there should be no restric-
tion; that seamen are about to depart on ships, and there
ought not to be this somewhat formalistic requirement in this
rule and other rules, |

We have discussed matters of this kind, I gave a
reference in my comments to our last discussion. At ihe meet~
~ing in 1983 when we weye considering these, I suggested that
interrogatories should not be served upon the party "until or
as a part of the service of a summons and complaint upon him,"
This was rejected, Transcript 1953, pages 211-214.

Earlier in that meeting we had rejected, as to
Rule 26(a), a suggestion of the admiralty bar for removal éi
éll restrictions. Transcript 1963, 187-204, |

CHAIRMAN MITCHELL: BExcuse me, Charlie. Isn®t the

important thing not the question of when the demand is served
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but the tinme éhen it shall be answered, and one of the key
things we have come ts.is the jidea that a fellow shall not be
called upon to do anything until he has had the normal time to
get a lawyer,

¥e have made several changes in‘the time for doing
things on the ground that he was required to do it before he
had tims_ta hire a lawyer, Normally he has 20 days to hire
a lawyer to answer, and the question is not when it is éaﬁveé
but when it is to be answeved. We provide generally that no
answer ghall be required until 10 days after the complaint has
been seévgé upon him, something like that,

JUDGE SiAﬁK: I think it is more properly a question
of the answer, That is one of the comments I made, We should
extend that time if we are goipng to do it.

In line with that is the thought that I also brought
up, that if we were going to change this pﬁrﬁ at the baginﬁing,
it would seem logical that we would have to do it in all the
other discovery rules, starting with 26 and going into 33, 34,
and so forth, which I think is a little too bad. |

I should think, thevefore, if yeu‘wantsé»féally ﬁo
do anything along this 11ne; as the Chairman said, it_%suid
be & question of the aﬁswér; 0f course this is a suggestion
bsyoué paw'amandmants;, This I suppose might be tégmgd‘far the
noment new business, 1f you look at the rule proper, we have

'saaugh in this draft so you can look ét:it. 1f you look at
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page 27 of the green pamphlet down about line 18, the party
served "shall serve a copy of the answers on the party sub-
mitting the interrogatories within 15 days . . . unless the
court, on motion and notice and for good cause shown, enlarges
or shortens the time. Within 10 days after service of inter-
rogatories a party may gerve written objections thereto", and
so on,

| You gould put some sort of definite qualification as
the ehaimgn suggests, 1 wonder if it would not be éattn? Just
to extend the time and make this within 20 days here and in
line 22 within 10 days, or something of that kind, of a
definite nature, _ 7

CHAYRMAN MITCHELL: Would it not be better to hook
it up with the time for answer? |

MR, DODGE: Are you veferring, Judge Clark, to
Senator Pepper's letter? |

JUDGE CLARK: Yes.

MR, ',I‘QLKANV;‘ Has eveéryone seen Senator Pepperts
letter? It is a letter to me of January 31. 1 sent it »a;‘auadj
to you. | | _ ,

JUDGE CLARK: It 18 summarized and I think you will
get a good deal of the gist of it,if you wish, at page 33 of
the summary.

MR, TOLMAN: I bave the letter here if you would
Clike it. |
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MR, DODGE: BSenator Pepper is very urgent thgt we
should change this tims.‘ What is the objection to making it
10 days after service of the complaint instead of 10 days from
the beginning of the suit? Certainly it would be very rarely
that a plaintiff would file interrogatories as soon as that,

I never have knaﬁn inéarrogatarias to be filed in any case so
ghortly after the suit is brought, All he wants us to do is
gg nake i? 10 éays from the service cgztha papefs,

CHAXRMAN MITCHELL: Complaint. |

JUDGE CLARK: That is vight, the service of the com-
plaint,

MR, LEMANN: If we do that, Egeiéssar Wright points
out that we should make eerrespan&ing‘amﬂaémﬁﬁts in 36(a).

MR, DODGE: 1Is there any other rule that we have to
change? | o -- v |

MR, LEMANN: 2&13'36(3) also refers to aammansemégé
of action. ?aeuratiéﬁiiy; comnmencement of action may con-
siﬁaﬁ&biy precede any notice to the defendant, because you
commence the action by filing the eemplgint,

Appareutly he has had cuses whexe the marshal hasu®t
gotten around to serving it for quite a long while. If you |
wish to give the fellow a chance to get a lavyer, you ought
to make the time date from the time he learns he ls baing sued,
which would not be the ea@maaaament of ihe action bgt the

service of the papers, the service of the summons. I am rather
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inclined to think we ought %o change that word in all these
rules, |
CHAIRMAN MITCHELL: Possibly you could say somewhere
that in no event do any of these things have to be done hefore
the expiration of 10 days after service e£ the eomglaint.
JUDGE CLARK: Why isn®t the mera 1mpartant point, as

the Chairman suggested, the tima whieh they have to answer the

interrogatories, not necessarily the time for them to be served,

CHAIRMAN MITCHELL: A man is in no position to answer
interrogatories or even to frame answers, certainly not té
answer, until he has been served &uﬂ«knﬂﬁﬁ he has a& lawsuit,
and until he haé had time to hire a lawyer and begin to
gird up his loins for the battle. Bervice of summons is the
only way he éan know it. |

MR, LEMANN: You have the same point coming up in
36(a), I believe. Under 36(a) you c¢an make & demand for

~ admission after the commencement of the action, and the only
| ~ limitation is that you have to get an order of court if &m’z do
it within 10 days after gamm@uaﬁmant of the action.

| MR, PRYOR: I am inclined to agree with that idea,
because the commencement of the action raélly hasn't mﬁah
significance. A
‘ MR, LEMANN: That is right.
MR, PRYOH: From this standpoint.

Not long ago I commenced an acgtion in the federal
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court in Des Moines, and it was two weeks aitaf that before the
service was made,

MR, LEMANN: It seems illogical to make theme time
linmits run from the meve filing of the papers, when the
defendant doesn®t know anything about it.

MR, TOLMAN: Why is it that the admiralty people
wanted ii earlier, Judge? | »

JUDGE CLARK: ~ They wanted particularly to take out
ihiﬁ provision in the secound sentence of ﬁﬁga}Ithai you have
ie geak leave of the court . They maéﬁﬁﬂ great point, even
going to their draft of the rules which they filed asking the
Bupreme Court to adopt their special rule leavipg this out,

CHAIRMAN MITCHELL: To seek leave to file demands
or Serve responses? |

JUDGE CLARK: 1In the admiralty bar they took it up
particularly with respect to éiseavaryvgaaerélzy. They wanted
no restriction on discovery at the early stage because they
said they had to get seawen on the fly, so to speak. ihayr
made & great point that they could not get the order from the
court, which I thought was going quite a way, because it seems
to me there is a good deal of formuls for getting an ex parte
order, I don*t believe they amount to too much either way.

That is one of the great points that the admiralty

bar made againat these rules, saying that they could not use

Ce themo
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MR, TOLMAN: Aren't they applicable to them?

 JUDGE CLARE: No, these are not.

CHAXRMAN MITCHELL: What did they want? I suggested
that the responses to the demand should not be requived until
after the service of the summons. Do they objeet to that?

JUDGE CLARK: I don't remember that they discussed
Rule 33 aepaxétély, but what they did object to was Rule 26,
the provision in the second sentence beginning, "After the
commencement of the action the deposition may be taken without
leave of court™. They have not objected to that. What they
object to is the next: "except that leave, granted with or
without netiée; must be obtained if notice of thg taking im
served by the plaintiff within 20 days after thé commencement
aziths action." |

That is one of the great talking points the
admiralty bar used to urge the SBupréme Court that the civil
" yules were not workable in admiralty., I will say that a
committes of the Section of Judicial Aémiﬁistratgag, upon which
I have served with Judge Hartshorne, Judge aizkin, and Judge
Irving Kaufman, bave urgeé»tﬁa Supreme Court to appoint an
advisory committee with the idea of adopting the civil rules
in admiraity., Those proposals have been before the Supreme
Court for a year or so, and the Supreme caurt‘daes nothing,
which I think perhaps is not too bad a way of settling it for
the time being. But I will say that that has been oune of the
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gragt emphasized positions,
. What do you say, Mr. Lemann, to the admivalty
 assertion in this vegard?

MR, LEMANN: Their emphasis that there is too much
delay?

JUDGE CLARK: That we require too much delay and there-
fore the rules are not workable i& admiralty, where they have
q“‘vte catch 8 seaman as he leaves on a ship for ﬁou#h America,
Afrgﬁa, India, Bombay, or Manila. |

MR. LEMANN: We were not impressed by that, In any
event, I should not think that you should change the words
Mgommencement of tﬁe aatian”:in Eé(a)vtn-“aa#viee of the
summons™, You can always still get leave of court under the
provigo that you can do it sooner ﬁi%h lesve q£_¢anr§. %hﬁt
gooms to me to take care of their ébjeetian‘

The only objection to 26(a) and 36(a), as I thought,
is that nobody has kicked about commencement of the action as
used in those smections. Am I right? |

PROFESSOR WRIGHT: I don't think that is entirely
right, Mr, Lemann, The aritiei&mﬁAia 1983 wars_diraétad |
principaily to 26, I never heard many complaints about 36(a).
But the Philadelphia lawyers wrote a number of letters, since
the last time we amended the rules, aemglginigg sbout 26(a).

I think they must have some special prébléms in Philadelphia

because it is the only place in the country we hear from. They




338

say people are delivering summons and complaint with instruc-
tions to the marshal not to deliver it for quite a long time,
and then taking depositions. |

At this tiwe Senator Pepper and his partner have
beeun concerned about the use ailinterragataries in somewhat
the same way.

MR, LEMANN: They ave consistent, then. I was wonder-
ing why they had not been consistent in Qemplaining, but they
ﬁaﬁﬁ been, |

PROFESSOR WRIGHT: Yes, they have bheen. |

MR, LEMANN: As an original proposition, it daésn't
seen to me sensible to make the phrase “service of summons"
in all these instead of "commencement of action”.

CHAIRMAN MITCHELL: There is a vast difference be-
tween making a demand for information and gnsweriag‘ X can
understand how they want to make a demand for iuformation as
soon a8 possible, but it ought not to be required of a defendant
to answer interrogatories until he has been served and knows
what the case is about.

MR, LEMANN: Suppose I am & defendant and within
10 days after the commencement of the action but before the
complaint has been ﬁérved on me, the plaintiff comes along
and asks me to admit the genuineness of a document. I don't
even know I have been sued up to that time. That is the first

time X have heard that I have been sued, and he asks we to
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admit the genuineness of a éécaﬁeﬁ%& It seems to me that is
the very kind of case you are talking about where a man needs
a lawyer so he can decide whether é? not he is going to admit
the genuineness of t&e document. I think a man's admission of
the genuineness of a document is really qgite aé important as an
answer to an interrogatory. LX think he needs a lawyer just as
much in that case. .

| CHATRMAN MITCHELL: I tried to distinguish between
tbése two cagses., In either case yau_damaaé,sgmathiggjof the
defendant which he is not equipped to respond to until he has
had the complaint served on him and knows what the case is
about and has time to collect his senses and get a lawyer who
will advise him what to do. That is my point about it,

MR, LEMANN: I agree with you, but I think the
problem occurs under all three of these rules the way they are
now worded.

CHATRMAN MITCHELL: I don®t think it makes any
difference when they sevyve the demand or inguiry., It can be
made as soon as the sult im started, if you like. The important
thing is how soon it has to be answered.

MR, LEMANN: That would accomplish the same result,

I should think, perhaps in a little more indirect way.
| MR. DODGE: Would you take care of Senator Pepper's
suggestion, Mr. Chairman, with raagﬁei to the time linit ofutbe

answers rathey than of the filing, "within 15 days after service
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whichever is later"? Do you have in mind to put it in there?

CHAXRMAN MITCHELL: Yes., I didn*t pick the point
to put it in, I was thinking of the general proposition. If
we have to amend three or four rules to provide that a man
does not have to answer interrogatories until he has a lawyer
and has been served with the complaint, I think we ought to
do it,

| JUDGE esang} 1f we make the change you have just

suggested, we would not so c¢learly have to make the other
changes. This would not be inconsistent if we just --

CHATRMAN MITCHELL: The point is that I think 1t
ought to be the rule that no response to the suit or to
_intervogatories should be required to be made until 10 days
after the complaint has been served.

JUDGE CLARK: Let us put in Rule 33 something of
that kind. |

MR, LEMANN: What is the suggestion?

 JUDGE CLARK: 1In line 18, "within 15 days after the
service of the intervogatories or after the service of the
complaint, whichever is later™,

MR, DODGE: Yes, that would cover his point,
CHAXRMAN MITCHELL: Yes.
JUBGE CLARK: Then I should think that probably wé

should do the same in line 22,

340
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| JUDGE DRIVER: You should have a comparable time for
making objections to them,

JUDGE CLARK: ™Within 10 days after service of inter-
rogatories or of the complaint, whichever is later, a party
may serve written objections”, and so forxth.

Is there agféémént on that, or is there objection?

MR, LEMANN: What are you going to put in? Will you
read that again? ‘

JUDGE CLARK: "Within 10 days after service efrthe
iatstrsg&tariésfor of the complaint, whichever is later",

MR, LEMANN: You are assuming now that he doesnit
get an oxrder immediately after the commencement of the aciian.
You would have an order immediately upon the filing of the
action, wouldn't you? Then the language you are going to put
in would gi?e.yau 18 days after the service of the complaint,
is that right?

JUDGE CLARK: That is right.

MR, LEMANN: If he served his complaint right away,
that might cut you down in answering interrogatories from
20 days to 15 days,

JUDGE CLARK: That is what it salways has been, You
can't quite say it is outting anything down, because thatvis
what it always has been,

MR. LEMANN: Theoretically, here you might have less

than 20 days to answer the iotervogatories, but the plaintiff
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would bave to move pretty rapidly to put you in that poeition,

JUDGE CLARK: Either it has to be a total of 25 days
before you get an answer ox you would have had to go to ihe
gourt and get a special order,

ﬁa;,Lﬁﬁénﬁz It would not be 25 days after you got
service of the complaint, It would be 28 days after the com~
mencement of the action, isn't that right?

. Jm CLARK: That is right. |

MR, LEMANN: Which might not be very long, which
might not be more than 18 days after the service of:the cone-
plaint. Do you see what I wmean?

JUDGE CLARK: Yes, I see what you mean, but it seems
to me that is plenty of time, because he can go back and get
further time if he needs it, If necessary, of course, we
can extend the 18 days fto something more, but I still suggest
that it seems to me that this is plenty of time,

There is one thing I vemember Senator Pepper himself
anid 1n:anether connegtion, but I wonder if he has chaunged
his views, He saild if anytﬁing happened in a lawsuit for two
montks,'ha would eat his pants,

MR, LEMANN: I personally think 15 days are eénough,
because that is what we hava‘ié our staté practice, In fact,
nornally we have only 10 days, Twenty days seems é lot to ﬁa.
X just wanted to be sure we realized that we were perhaps

cutting down the time,
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MR. DODGE: Perhaps doing what, cutting down the
time? |

MR, LEMANN: Cutting down the time,

WR. DODGE: What is that?

MR. LEMANN: In which a man may be required to answer
interrogatories, to the period 20 days after he has been served
with & summons., |

MR, DODGE: Whichever is later. The 15 days after
aérvieﬁ of the interrogatories may be extended, but it cannot
be cut down,

MR, LEMANN: But the 15 days after service of the
interrogatories might be less than 20 days.

JUDGE DRIVER: But that is alieady in the rule as
it is. That is there now,.

MR. LEMANN: That is right. 8o i the whole thing.

JUDGE CLARK: This particular provision, of course,
is in the equity rules. There are no complets discovery rulss
yet in admiralty. Admiralty does not have Rule 26, but
admiralty does have these particular rules, 33, 34, and 38,
The interrogatory rule is in 36, and also in 37, The intex-
rogatory rule is 31 of the existing admiralty rules. You will
destroy uniformity with admiralty, whick may or may not be.
impoxtant, but I think it eertai#iy should be mentioned,

We must do something and go ahead.

DEAN PIRSXIG: I move the language suggested be
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incorporated in Rule 33,

JUDGE cimzx: You will bhave now to specify it. 1Is
it the lauguage which I suggasteé,‘or,;s it more language?

DEAN PINSIG: The language you suggested in line 18
following the word "interrogatories™, adding there the words
"or of the complaint, whichever is iatef"; and at the end of
line 22 the same words,

- JUDGE CLARK: A1l right, all those in favor raise
their right hands, please,
| 'HR. DODGE: That goes in line 19, dossn®t it?

JUDGE CLARK: Nine. Those opposed. No opposition.

I think that takes us to Rule 34, On Rule 34 I
should take it that we want to put in language similar to
that which we voted in Rule 33, Do you have where that would.
come, Mr. Wright? | |

PROFESSHOR WRIGHT: In Rule 34, line 15, following
the woxds "npot privileged" we would add, as we added ;n Rule 33,
"and not subja&t to discovery in the absence of a showing of
necess ity or augtifieation".

MR, LEMANN: Or.

PROFESSOR WRIGHT: It would have to meet both tests,
Mr. Iemann. It would have to be both privileged and aat‘subjaat
‘to discovery. We may bave trouble in Rule 33 in the same way.

MR, LEMANN: I should think Far", offhand, but perhaps

you are right.
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JUDGE CLARK: What is the difficulty? "not privileged
and not subject to discovery”. What is the difficulty?

MR, LEMANN: Professor Wright wants to use the word
"and” and I would use the word "or",

JUDGE CLARK: I tell géu what we will do, We ﬁiii
put "and” and a line aﬁé then Yox".

PROFESEOR WRIGHT: No, this is more important than

JUDGE CLARK: Go ahead, Mr. Wright.

PHOFESSOR WRIGHT: If it is not privileged, it oan be
gettén" The phrase we arﬁrusing in Rule 33 which I just
quoted is “n&t subject to discovery in the absence", ot cetera,
,ané if it meets that test then it cannot be gotten, so we can’t
add a simple "and" or a simple "or", because one of them |
desoribes & c¢lass of thiﬁgs‘whieh are subject to discovery and
the other one describes a clags of things ibieh are not sub~
- jeot to diﬁcavary. !

JﬁBGE CLARK: You are right about that., I will take
back anything I may have sald.

Can't you do it by smaying, "or subject to discovery
only" so-and-so? Can't you phrase the language that‘w'sy,

"or sabjeat to discovery only on a showing"?

MR, LEMANN: Can't you do it by expanding Rule 33

line 39, by putting in "whiﬁh are not privileged or which are

not subject to discovery"?
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/ PROFESEOR WRIGHT: That runs into the same troublse,
Mr. Lemann. Things which are aaﬁ.grivalegéd you can get. The
things which are not subject to discovery you cannot get, It
is the "not" that causes difficulty.

MR, LEMANN: let's leave it to the Reporter to wéxk
it out, ,

JUDGE CLARK: Can’t you do it the way I suggested,
“ﬁgbje§t to éiseovéry only", and so on? I should think that
would do it,

CHAIRMAN MITCHELL: X think that is better. That
shows that you can get it, but you have to get a court order,

?RGFESEQR MQGRE:/ What deryeu have to show ia get a
eoﬁrt-eréer? Do you just walk up to him and bhand him an
order and if he says, "What is your reason for it?" you say,
"I don't need to state a vreason. §heyy3uét took the require-
ment out to show & good cause.” What is the answer to that?

JUDGE CLARK: The answer, I suppose, is thét you
hav@ to show him what you had ta‘sgaw in the Hickman v. Taylor
situation., These rulas; of eoursé, are very considerably
broader than the Hickman v, Taylor situatian. We bave often
centered on that and that is an important parf of 1&,»butr§
- suppose the éay-ta«day activities of the courts dealing with
all sorts of books, accounts, and so on, will not raise any
particular question and will not raise th§ particular issue

‘of Hickman v. Taylor,
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1 was going to bring up next, of course, what we
were golng to do about "“for good eaésé". We bave not degided
that yet here, and we must consider it, Xt would be my own
iden, 4if it is eé any importance, that having made éhis addi~-
tion which I think so el&ﬁrly does cover the important Hickman
v. Taylor situation, we would not need to do anything more,

1 would be inclined to leave out, 8s we have already done,
"for good cause", |

| » I shall have to add, quite fr&akly,'that i donft
know that I care too much, I think that is the orderly and
straightforward way to do it, because 1 don®t think this "good
cause” stuff means anything that the laﬁyeré put inta‘it. The
iééa of going around an@ getting a formal order for good cauge
seems to me not to mean very much. I don't think it means
enough to oppose it, 8o while I would 1eéve it out, I am not
going to go home sick if you put it in. X trust that is an
 answer. .
MR, DODGE: X think those first words should be
‘restored, and I have the support of the Department of Jhstisé
in that. They want the gequirsment‘afAthe prelininary deglsion
by the court that all of this is proper. ‘

JUDGE CLARK: Xf you are going to do it -- and I

should like somebody to show me where that isn¥t jusf a pious
hope -~ what does it mean really? ?en go up for an ex parte

 order and you present an affidavit. It does permit an occmsional
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judge perhaps to get excited and pay some attention, and if
you are counsel that he doesn't trust he may do something, but
by and large he will take the»iarﬁali%y from counsel who seen
‘to know thelr business.

That is why it seens to me that this has been blown
up to immense proporﬁiens with very little actual pra¢ti§ai
meaning., A | |

PROFESSOR MOORE: Then why should we not cut out
tﬁa requirement for an order?

- JUDGE CLARK: Cut out what?

PROFESSOR MOORE: The requirement of getting a court

order, If it is a pro forma matter, let’s sliminéte;it._

_ JUBGE CLARK: 1If we were sﬁarﬁiagrthis anew and

it wégﬁ not going to b?ing éoﬁn fhﬁ wrath of 233 defense

~ attorneys, I would agree ﬁitﬁ you fully; but as we know it
~would, I don®t want to do it, because I don't want to take on
~ that many, certainly.

MR. LEMANN: Would you write & letter to the othex
fellow and say, "1 h&reby<ésﬁané,“ without an ovder?

Pﬁ@?ﬂ%ﬁ@ﬁ KGQRE: The same way you proceed to take
a deposition. |

MR, LEMANN: I am talking about Rule 34.

PROFESSOR MOORE: Yésa 7

MR, LEMANN: ‘ﬂﬁan hé has to go get the order.

MR. DODGE: You are providing for a motion to the
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- gourt in your new language without stating what the natuxe

of the motion is or what the movant is supposed to $h@w. I do

not see why the lines which you stguak‘aut do not properly

defineg that motion,

JUDGE CLARK: If you want to put it back in, as I
say, I am not going to make much Qbéectian, I do think that
it shau1§ be done in connection with line 10 rather than to
vestore lines 1 to 5. The only point of that is that we are
trying to make some integration of the rules, and to give
some indication of the place in the piéturé of Rule 34 as
compared with Rule 33, Qherefére, I would rather like to have
in those first few words or sentences, "In addition to ﬁﬁa
right to obtain the production™, and so forth.

If you wonld like to restore this, as I say, I ém
pot going to bleed much over it. You a#n sa& in line 10,
"subject to the provisions of Rule 30(b), and upon good cause,
io? an ordeér upon another party", and so forth,

MR, DODGE: The notice to the other party is covered
in your new suggestion by the reference to Rule 30(b) because
that calls for notice and not an ex parte order; but you ebject
to stating that it shall be upon motion filed by.hiﬁ showing
good cause therefor. . ;

JUDGE CLARK: That wasn®t what I was saying. I said
I would like fto keep in. that language which correlates this

rule with Rule 33. I would like to kéég in the words, "In
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- addition to", and so on, and I would put your “good cause™
provision in line 10, | - |

MR, DODGE: "subjeect to the provisions of Rule 30(b)"
means it would be an order upon notice, ' |

JUDGE CLARK: Yes,

MR, DODGE: So 2ll it would be necessary to do would
be to define the object of the matinn,éa one to show geéd
- cause for the relief asked.
| JUDGE CLARK: Yes, that is right.
MR, DODGE: Why wouldn't that be all right?
?Rﬂ?ﬁﬁﬁﬁk.ﬁﬁ!ﬁﬁ?z 3 éiéﬁ‘t got Mr. Dodgets language,
JUDGE CLARK: I would say in lines 9 and 10, "may
move the court, subject to th@rpravisienﬁ of Rule 30(b) and
upon a showing of gaaé'eansa, for an 9xé§rvuppn another party™,
MR, DODGE: I shﬁuié’th;nk that would cover it.
JUDGE CLARK: As that stands, that means these two
~ additions to the amendment: The first is the addition jagir
suggested now by Mr. Dodge whiéh restores thﬁ»é%prégsien of the
requirement of gaéd cause, The second is thé awendment suggested
by Mr. Lemann covering this addition tc'matter not privileged.
What would you like to do about that? Do you ﬁant to adopt
the amendment with these,aééitions? | 7
MR. DODGE: The amendment wé& in iigé 15 after tﬁe
words "not privilagﬂd”t |

PROFESSOR WRIGHT: The language that Mr. Lemann and
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| Mr. Morgsn and I have worked out, which would be used both
here and back in Rule 33, where we bhave the same concept, would
be to say, "such documents,” and so forth, "as axe nat‘priviw
leged and as sve subject to discovery withgut a2 showing of
negess ity owx juﬁtificatién”.

CHAIRMAN MITCHELL: X have one suggestion ta,make.-r
there. Suppose it is not subject to discovery and it is
subject to showing, That isn®t exactly what you mean, is it;
"is not privileged"? f ' |

MR, LEMANN: Not priviiegwé‘ané as are subject to
discovery without the shoring. '

- CHAIRMAN MITCHELL: Because no good cause has bsa&
shown, If it has been shown «-

‘MR, LEMANN: Under that formula, without coming to
the othew éugges%ion of My. Dodge, you would not have to
make a showing of good cause except in the cases to which the
Hickman wrule referred, and in those casés ycu would ﬁavé to
show some justiii@atioé. |

-EHAIEQAN.HlfeaﬁhLz Your exclusion of the obligation
to disclose is not because they éﬁé subject ta'héarzng for
good cause, but because it hasant't baén.maéﬁ.‘ @hey ﬁay be
subject to it and yef not have éattan an order for good
cause. It is subject to it but bas it been done?

 JUDGE CLARK: Yes, it has been done here.

Didnft you think, Mr. Lemann, seeing that we have
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restored "good cause" here, that we ought to leave this out?
MR, LEMANN: ?h&é could be., I was just discussing

one against the other., I was rather agsuning if we adopted
the other suggestion we would continue to omit the words
"for good caume", mince we had sufficiently covered the point
where it was important to cover it, by insexrting the rsferenge
to the necessity of showing special justification as to matters
~ within the protection of the Hickman rule.

| Maybe those who oviticized the amendment thought we
were abrogationg the requirement of the Hickman yrule, This
wonld show them we were not doing it. At the samé‘tﬁme, the
defendants® bar, which is organized into a class «~

JUQGE CLARK: We ought not fto have both in this rule,

though, T think. | |

, MR, LEMANN: I agree to that., I would not ée.both?
1 %hinﬁ I viould be inclined to retain the proposal to omit
good cause and be content with the provision which preserves
the Hickman rule. If you go back now to reatore the require-
ment of good cause, 1 think you may be construed, as ﬁaaﬁ
%&isig said in another connection, ag sort of playing up the
necessity for making a showing, 8o this really would be in
‘the aature of a compromise suggestion if we just contented our-
selves with preserving the Hickman #ulﬁ and let the rﬁquigemgnt
of good cause go out as such. You still would have to make a

" showing.
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CHAIRMAN MITCHELL: I would like to have Mr. Wright
rvead to us the proposed insertion after the words "not privi-
© leged”, That is my point,

| PROFEBSOR WRIGHT: Yes. We proposed expanding it a
little bit by saying, “as are not privilegeéAané a8 are sub-
ject to discovery ﬁiﬁhout a shawing af'neééssity or justifica-
tion", | | |

CHATRMAN MITCHELL: You have changed it, you seo;
without being subject to thai. Suppose it is subjeat to it and
you have consent, you have the oxder. There may be a showing
_ of good cause.

PROFESSOR WRIGHT: I thiék m&s&lf it is true that
this 1&nguagﬁ is not needed in Rule 34, and th&t‘it actually
would be a limiting kind of language in Rule 34, I should
prefer to sas'us»put good cause back in, Otherwise, if we
put the yule in in this form, it is open at least theoretically
to the reading that the rule makes no provision for yéu? ever
getting, in any kind of procedure that we have here, a doocu-
ment which is within the Hickman rule, because the class of
documents which we then describe here as being able to get by
virtue of Rule 34 would be only thosé documents that &re.
gubject to discnverﬁ without & showing 9f'nscésaity or justifi-
cation, and there would be no provision in the rule for your
ever getting the document even by making 4 showing of necessity

and justification.
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MR. PRYOR: You certainly do not need the requirement
of a showing of good cause in both lines 10 and 15.

JUDGE CILABK: No., As I undevstand, these are now
alternatives. If "good cause" is insexrted up in line 10, then
we don®t have the addition after line 15,

MR, PRYOR: 7That is wvight.

JUDGE CLARK: 1If we have the addition after line 15,
we don't have the insextion in line 10,

Mit, PRYOR: It would be better to put it in line 10,

MR, DODGE: That is whexe it belongs, it seems fo me,

MRE. LEMAKNN: Could you Qevaé this perhaps more
satisfactorily in Rule 33 by adding in line 43, after the
word "afforded", a semicolon "and provided that documents,
papers,"et cetera, "which are not subject to discovery in the
absence of 8 showing of necessity ox justification, may not be
reéquired to be furnished in the aﬁaeue@ of such a showing."

JUDGE CLARK: 0Of course the idea of that is all
right. Ien't that just saying with somewhat more use of words
what we havé in there now, what wé voted to add?

MR, LEMANN: I vwas just wondering myself if what we
voted to add is itself perfectly clear. Some question has been
raised as to how you would get the order. I thought that was
what Mr. Mitchell was discussing.

If you wanted to reach a case which came under Haekm&a»

v. Taylor, you would get the order by making a showing that
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there was a special justification. That is why I added that
language.

CHAIRMAN MITCHELL: Do you see my poiat, Monte?

I dontt know that I have made my point clear,

MR, LEMANN: I am not sure that I have it.

CHAXRMAN MYITCHELL: When you say "is not privileged
or is subject to spaei#l order®, it may be subject to special
order but &bu may already have gotten the order., There is a
diffevence between saying & thing is subject to the discre~
tion of the court on an ovder, and saying that even if it is
subject to that, the redquirement has been satisfied., You have
not expressed that idesa,

MR. LEMANN: I thought I was covering it by saying
that you cannot get things which are not subject to discovery
in the absence of & showing of n@cés&i£y and justification,
without making such showing. |

CHAIRMAN MITCHELL: That is what I mean, that you
have to make the showing or have done it alrveady, and then
you can get it,

MR, LEMANN: That is right, without making oy having
made such a showing.

CHAIRMAN MITCHELL: It may be subject to it, but
you have satisfied the condition,

MR, LEMANN: I wonder if it would make it any cleareyr

to say, "Books, papers," et cetera, "which are not snbjaét to
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discovery in the absence of a showing of necessity or justifi-
oation, may not be requiraé to be produced in the absence of
such showing."

CHAIRMAN MITCHELL: ™in the absencse of such showing"
may do it, but I didn*t understand Mr, Wright to inelude
that in it. |

MR, LEMANN: ﬁéyb@‘nat. It is pretty hard toc cateh
thssa thiugs,quiakiy.. ?srh%ps this other language would be
a little clearer.
| MR, DODGE: Wouldn®t your point bo coveved if we
said, "if not otherwise a préper subject of discovery",
"otherwise" m#aning without an order and good cause shown,

MR, LEMANN: This might be a little plainer. Somes
times the more concise you are, the more obscure you are,

DEAN PIRSIG: 4s I understand, in Rule 33 we are .
using that language as language of exclusion.

JUDGE CLARK: Yes,

DEAN PIRSIG: It is not a question of under what
conditions you get discovery. It is only that by an inter-
rogatory you cannaﬁ get discovery in this class of cases,

CHAIRMAN MITCHELL: You can if you satisfy the
conditions. That is a disoretion the court exercises,

DEAN PIRBIG: That would come under Rule 34. If we
continue to include "good c¢ause™ there, then it seems to me

that whenever the Hickman case applies, you proceed under 34;
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and the language we are adding in Rule 33 merely says that
that is not the rule in that type of proceeding.

JUDGE CLARK: VYes, I think that is correct., The
language in 33 excludes this material from that rule. The
language of 34 will be adequate to cover ;t.

CHAXRMAN MITCHELL: You mean will include it.

JUDGE CLARK: Will include it.

1 think the real question at the moment, then, is
whé%ﬁer undex ﬂuie_34 we prefer the addition in Rule 30 of
good e§usa, a kind of restoration of that, or whether we
prefer in line 15 after "not privileged" the language which
Mr., Wright has been reading.

MR, DODGE: May I have that read again? I couldn®t
quite undepstand it. | |

PROFESSOR WRIGHY: In line 15 of Bulé 34, you gould
get au&h éeeumants, and so forth, "as are not privileged and
as are subject to discovery without a showing of necessity
or justification”.

MR, DODGE: What is the difference? Does that have
any substantial difference from the vords I suggested, “or not
othervwise a proper subject of discovery"?

CHAIRMAN MITCHELL: That leaves my point well taken
care of, hecause it is subject to discovery if you have the
discretion of the court exercised in its favor. You have

obtained an order. I think Mr. Dodge bas the solution.
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PROFESSOR MOORE: Then you would not need any showing
of good cause to go upon designated land and other property.

MR, DODGE: Why not?

PROYFESBOR MOORE: I thought you were going to elim-
inate "good cause", |

MR. DODGE: Not in line 10,

PROFESSOR MOORE: You are going to keep it there?
MR. DODGE: Yes, upon a showing of good cause,.

¢+ I shouldn®t think you want’bath.

PROFESSOR MOORE

MR, PRYOR; I see your painfj I think you are quite
right, 1f you put the requirement of good cause in line 10,
you do not need it down below.

JUDGE CLARK: Are you ready to vote? I ¢all first
for those who prefer the adding of "good cause” in line 10,

MR, LEMANN: Before we vote, I waateé to inquive.
In some of the letters there was & criticism of our explana-
- tlon in the note abaét the necessity for eliminating the woxds
"for good cause™, VWhat do the cases show about the trouble
~ that that requirement has given?

PROFESSOR WRIGHT: Mr. Lemann, X think you oan make
a pretty good showing that it has caused trouble. It has
caused trouble principally in that %héfe is very little
uniformity in the interpretation which has been given to it
by the judges.

As X understand our correspondence and the cases
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that I have read, in the normal event it is & very formal
matter. The judge hae a large motions calendar. You come in
with an affidavit and the judge says "Fine™ ané.grants the
order, But for some reason or anothex, iﬁ.very similay circum-
stances the judge will say, "No, you hava;ta show more than
this before you can go upon land or get a document,”
u What makes it all unolear ls that there are two
éiaés of good caume which have been involved which neithexr
our correspondents nqr'théﬂeonrts»thamaélvés have kept very
geparate, One is the good ¢ause for getting a document, and
the second is what has been called the Hickman good cause, the
showing of justification and necessity, which has been quite
a different thing but which has bésn.tiaé to the good cause,
I.thinkrthis’pﬁrhaps more than anything else has led to some
confusion and uncertainty because the two concepts have baﬁfbesa
clearly distinguished, |

MR, LEMANN: I wonder if the courts which emphasize
good cause would consider this gﬁéé cause, Ordinarily I vwould
guess that the applicant makes an affidavit that he needs it
in order to prepare his case and the judge signs it, but
apparently some judges have refused to sign it where the issue
hadg been yaised that there must be some showing maéﬁ ﬂnd§x‘thi3
application, I wveally say to ﬁysslf,.ﬁhﬁﬁfis'ail the argﬁmﬁut!
about good cause? How much trouble has it‘gi?en?l 1% you leave

it in, what kind ai‘ahﬁﬁiag do you aavgtﬁevmﬁke?i




360

MR, DODGE: There was tremendous opposition from the
trial bar as to the elimination of the requirement of good
cause,

MR, LEMANN: That is right.

MR, DODGE: I read all those letters and was very
mueh?%mpressed by ihat. 1t ié stated in the comments here by

7 PrﬁSégsar Wﬁight that to eliminate the requirement of good
= ggusakirem Rule 34 was proposed by 42 of the 57 lawyers who
commented on it. There vere a greét many very well éeaéonéd
letters opposing that elimination.

There has to be a motion here anyway under the rule
as it stands, and what is the allowance of that motion to be
lbaseé upon but a showing a£ good cause? 7

JUDGE CLARK: All right, now are you ready to vote?

DEAN MORGAN: I don¥t quite understand where you are
putting in “good cause®,

JUDGE CLARK: I would put it after 30(b) in line 10,
"subjeet to the provisions of Rule 30(b), and upon a showing
of good cause®,

DEAN MORGAN: "and upon a showing éi good cause",
| I ses. Thank you, |

MR. TOLMAN: Why is that better than to go back to
the language of ﬁhe original réi&? |

JUDGE CLARK: That is what I was suggesting a moment

ago. I think it is desirable, although not absolutely
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necessary, to link this rule up to Buie 33 and indicate how
it comes into the picture, This rule has been thought at
times, you see, to exclude and to supersede Rule 33, We aye
trying to make the whole thing mesh together, It seemz to me
it is rather desirable to do that. That is all I can say.

MR, TOLMAN: Could we do that by a note? The thing
that bothers me a little bit is just grammatical. It seems
- to me the language is a little in@laganﬁa ¥In addition to the
right to obtain the production ., . . éay party may move the
court?, It seemed to me that was not the best way to say it,

MR, DODGE: That means he must show good cause for
his motion.

MR, TOLMAN: I think so. But if you go back to the
old language, it seems to me it shows c¢learly you are not
changing anything. It has that advantage.

DEAN PIRSIG: I take it to the extent these two rules
overlap -- and they do overlap with respect to documénts,
papers, books, accounts, letters, and photographs -~ there
would be a suffigiént*shawing of éaasa if those camé within
Rule 33. The order would be granted automatically because
you could get them undex Rule 33, under an interrogatoxy.

I presume that is the case.
JUDGE CLARK: Yes, 1 think so.
DEAN PIRSIG: 1In addition, it would empbasize that

‘vright. The new part would substantially mean that good cause
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would bhave to be shown as to objects, tangible things, cages
coming under the Hickman doctrine, and tﬁe, entry upon land.
Is tbaf'ébout a correct description of what:tbis vould do?

JUDGE CLARK: VYes, I think so, X cannot say anything
more than I have, It seems to me that this makes it more
logical and tightens it up.

| rme?sssen waiGXT:’rThere are at least three other,
it seeﬁﬁ to me and some of our correspondents, linguistic pﬁab»
1@#3 with the language in 1tﬁ1i§$,in lines 5 to 10, Maybe it
is the result of confusion. At least they should be brought
out, |
 First is that we say in lines 5 and 6, "In additién

to the right to obtain the production of any document or thing
for inspection in eannaetien with an éxamination under Rule 26
or interrogatories under Rule 33" - geopla point out that
interrogatories under Rule 33 have nothing to do with the
prﬂduéﬁion,for inspection; that they have to do with the attach- .
ing of coples. '

MR. PRYOR: It is an additional right, though, iso’t
it? 7

PROFESSOR WRIGHT: It 18 an additional right, but
it ié something more limited. Under Rule 33 all you can do
is get a copy of the 6ﬁaumant."ﬁadar Rule 34 you can get the
original if you want to use the original, for example, at the

trial, rather than being confined to having 8 copy for discovery .
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pnrpéseg. That is one point people make,

The second point which they make is similar. They
say you cannot get a thing under Rule 33 because in Rule 33
we have only used six of the eight nouns which appear in .
lines 13 to 15 of Rule 34; that we have left out Mobjects
or tangible things® aﬁa fhat}they can only get copies of
docunents, papars; hooks, accounts, letters, and photographs,

Yhe finél ériéiﬁiﬁm is that we say "in copnection
wiﬁh an examinationrundEr Rule 26", but that Rule 26 itself
provides no authority for getting documents or things, and
that what we must have had in mind was proceeding under Rule
45(d) by subpoena to produce these things at the taking of
depositions, |

'All ﬁ&sse are questions of languagg and may be rather
picayune, but I believe they should be brought before the
Commi ttee. |

~ JUDGE CLARK: All X can say on that is that of course

many of these fhings ¢an be brought up, but it seems to me
that our language covers the matter. I do not think that
in Rule 26 we nesd to say "in the course of the taking of a
deposition for which we have issued a subpoena duces tecum”.
I think the idea of a deposition is that it may include
Subpoena, both aub@cena to the witness and subpoena to produce.

A1l I am saying is that these s¢em to me to be reaéing‘

our rule hypereritically; that no one for a moment in real life
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will make any of these objections. They would not make them to
a judge. They sound to me é good deal like Mr. Longsdorf,

I really don't think that)the&e are very real, I don't think

& judge would pay any attention to them.

411 I can say is, there it is, frhe propositions now
before us are these: ﬁr. Tolmap has suggested in effect that
we go back to the original and put all our apologia in the
note. Mr. Dodge has accepted at least the provision as written
héré, adﬁiag after 30(b) Mand upon a shoring of good cause™,
Mr. lLemann has suggested alternatively adding after the words
Ynot privileged" the words which you have heard several times.
| I think gérhaps we should vote alternatively on
"good cause™ or this later language in line 15. We can later
déaide how we are going to state "good cause™. Suppose we
vote on that, |

All those in favor of restoring "good cause" raise
your hands,

PROFESSOR MOORE: Pardon me. That would leave
Rule 34 juét ag it now is? |

JUDGE CLARK: No, not necessayrily; pretty nearly
as.it now is, but not absolutely.

A11 those in favor raise theiy hands. Seven.

All those in favor of Mr. La#ann*s alternative, That
would be one,

PROFESSOR WRIGHT: “as are not privileged and as are
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§subjéct3§9féi§eovary'withant 8 showing of necessity or justifi-
ea;j;‘;iesii;.
CHAIRMAN MITCHELL: Suppose they are subject to dis-
govery and there was a showing of good cause, That is what I
was driving at.
MR, LEMANN: ‘I suggested an alternative phrase to
. cover your point, as I thought.
CHAIRMAN MITCHELL: X didn*t hear it.
MR. LEMANN: Did you note that, Mr. Wright?
PROFESSOR WRIGHT: I am sorry, 1 didn®t.
MR. LEMANN: I suggested something for both these
- rules, putting in a elausévfgaéiag ag follows: Mprovided
that where the books, papers," et cetera, "are not subject to
discovery in the absente of a showing of necessity, they may

not be ordered to be produced without such a showing." Would

that cover yaur'paint?

. CHAIRMAN MITCHELL: Yes,

- JUDGE CLARK: I think we voted against that, unless
somebody wants to ¢gall for some sort of rehearing. The vote
was seven to one, I tak§ it, in favor of “good eausa";

MR, DODGE: The wérds Ynot privileéﬁé“ are to be
followed by words something like this: “or nét subjeot
to discovery without an order of the court™, something like

that,

JUDGE CLARK: I don't believe we ought to put both in.
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CHAIRMAN MITCHELL: Robert, my point wag that it might
be subject to discovery upon showing, and that the showing may
have been made. You are excluding the material because it
was subject to sbowing, without regard to whether the showing
has been made or not. That is my point about it. If the
showing has been mada; you are not worried about it.

You had some provision a minute ago that seemed to
ma. to éaver it.

MR. DODGE: X don®t cave about these words so long
as they cover the subjects of discovery which are not discover-
able without an order of the eoqrt. '

DEAN MORGAN: That 1s right. We have good cause
right in there now (indilcating).

JUDGE CLARK: The next suggestion is whether we take
the statement of good cause in the language of lines 1 to 15,
or in the language of lines 5 to 10, adding the words suggested
~ after "Rule 30(b)". Perhaps I could put it in the old way or
in the modified new way.

All those in favor of the original language, lines
1 to B, raise their right hand. 'Two., All those in favor of
the substitute 1anguage raise their right haﬁds‘

MR. PRYOR: That is the insertion following 30(b)?

JUDGE CLARK: Six,

What was the statement, Mr. Pryor? I did not hear it.

MR, PRYOR: What we wers voting on was whether or not




367

we would insert that language "and upon 2 showing of good cause®
following 30(b), is that right?

JUDGE CLARK: Yes,

¥e go on to Rule 35,

MR, LEMANN: I would 1like to ask one question. The
question is raised in the correspondence whether the statement
of a party may be obtained 1f it is within the Hickman rule.

We have taken it out of the Hickman rule, I should think, by
what we have done.

PROFESSOR WRIGHT: That im right.

MR, LEMANN: That raises in wy mind the question
whether the Supreme Court would be plessed at taking it out,
or ﬁhéther if advised and informed it would take exception té
its being taken out, _

.Jﬂhﬁﬁ CLARK: I thougki wae congidered all these things

‘earlier. It is just that you want a rehearing, do you?

MR, LEMANN: Yes. I hadn®t reaiizad that the Hickman
case might apply to a statement of the party himself,

JUDGE CLARK: You see, that has been covered, as we
pointed out, by these statutes in various places, in Minnesota
and so on. It is a question of publie policy which is beyond
or in addition to the Hickman policy. Certainly our intent was
to take it out of the ﬁiekman case .,

I should not suppose it was anything the Supreme Court

should object to. Why should they? If they object to it, of
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coursie they probably won®t adopt it, but I should not think
it.was the kind of thing which was ﬁrénblzag them particularly,
because this is such & separate thing with different motiva-~ |
tions of public policy, with this background of state legisla-
tion, and so forth. If they do object to it, then all they
have to do is say "We disagree with the poliey of it.”

I should think there is very good ground for support-
ing Hickman generally, but not supporting it as to these
siatemsnts gotten from the plaintiff in a comatose condition,
and so forth,

8hall we go on to Rule 357 Do you want to say siome-
thing about comments, Mr. Wright?

PROFESSOR WRIGHT: The comments on Rule 35 are quite
éeeisivély‘éavorable, but there arefa great many suggestiaﬁa,

more here, I think, than on any other rule, for ways of amend-
| ing thé améudments; with a2 number of people thinking that we
have not gone far enocugh. 7 |

Thus, the Department of Justice mays that we ought
to include in the list of people whose physical examination
c¢an be vequired the "alleged parent of a party". They say
that there are cases involving declaratory judgment action
involving the citizenship of & minor, and while the minor?s
~ parent is not a party to the action e? in the custody or ﬁnﬁsr,
the legal control of the minor, nevertheless you may want to

make a blood test in order to see whether or not the minor



369

really is the child of these people,

JUDGE CLARK: By the way, that is big business now.
We have six cases pending on that, They involve the Chinese.
That has been a great thing. The blood tests show that these
aye not the sons of a Chinese father who is entitled to be
here in this country.

PROFESSOR WRIGHT: The committee appointed by Judge
B@ltﬁqgf heve igsthe District of é@lumbia says you ought to
inolude in this list of people that you can examine, the non-
party sﬁaa&e in an action for loss aflaenseftium undey the
doetéine of Hitaffer v. Argonne Co. |

A wife brings an action for loes of consortium aftex
‘injuries to her husband. The husband is not & party to the
action. The Distriot of Columbia people think you should be
able to examine him to see if he has been injured and if there
has been loss of consortium, |

Somabaéy else muggests that the rule is nﬁt'ﬁroad
enough for blood tests; that there are other kinds of tests
that you might want to make, such as ﬁrinalyais and things of
that sort, which should be covered, although with regard to
that peoint it could well be argued that this is already
1pplicit in the rule, that it is a part of the physical
exanination of a person. |

The committee out in Fort Scott, Kansas, suggests

that in lines 28 and 31 of Rule 33, instead of saying you can




370

got reports of all earlier axaminatians of the same coundition,
you ought to substitute the word "person" for “condition", so
you can got all veports of all earlier examinations of the same
gégsoﬁ. Their argument is that thé?ﬁ will be cases in which,
in order to determine whethexr or not the person really has
5ﬁ2£graé a particular disease or injury, you want to know what
other kinds of diseases or injuries he has had in the past,

| On the other hand, Mr. Lon Hocker would limit the
raéart tg reports of previous examinations to those which were
made under court order. His argument is that you do not want
the plaintiff to know what medical examinations you can find
out about., He may get up on the stand and lie and say,
"I was never hurt before," and you can surprise him by having
gotten to some doctors and finding out thgy have examined him
for the same condition a number of other times,

Finally, the suggestion which is in the summary at

§age 35 has been brought up again by seéveral other paéple,
and personally I think héa’mneh merit. That is that the
notice of motion for examination should go to the “person to
be examined and to all_paytieaﬁ.; In our draft of the rule,
notice of the. examination would mareiy go to the party against
whom the order was sought and to all other parties, and thus
you g¢ould provide for, say, the agent or the minor be;ng ,
brought in for & physical examination wztheﬁt ever having

‘potice himself that this order was to be sought,
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JUDGE CLARK: What would you like to do? Would you
1ike to expand the rule? Does anybody have any suggestions ox
motions?

MR. PRYOR: If the person served with the notice has
legal custody or control of the other person, I don't think the
latter needs to be served with motice. I Think the amendment
is all right as it is, |

JUDGE CLARK: For example, do we want to try to cover
 these citizenship matters? Those are questions of asserted
paternity.

| JUDGE DRIVER: It runs thyough my mind, Judge Clark,
that the flood has been stopped by statute. That is, there
is a definite time limitation, and no more of those cun be
filed where the applicant has been born outside of the United
Btates. | ,
it is true theve is quite é large number pending on
the West Coaat, particularly in the Northern Biatriet of |
Caliiarnia where I think they have 200 or 300, but when thesse
present cases are tried I thipk that problem will ﬁﬁt comé up
again, It is a,tranéitaﬁy problem, in other warﬁa,,:ﬂagg;of
those cases will probably be disposed of by the time this rule
becomes effective. |

JUDGE CLARK: We have quite & bunch, as I said. The
first of this week we decided saérstuek the poor @&in&sé'usiagr

‘the paternity case. In that case we got them to submit to blood
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tests, so we didn®t have any difficulty about it.

I suppose they may be thinking of cases where they
have not been able to have the test taken. But maybe that is
not necessary to do.

MR, DODGE: What do you say about the recommendation
of the Department of Justice that there should be provision
for the examination of the "alleged parent of a party" where a
 child is the party?

“ - JUDGE EL&RK That is just what we have been dis-
cuss ing, That is what these Chinese cases involve,
MR, DODGE: 1Is there anything in that suggestion
that we ought to follow?

JUDGE CLARK: Certainly there have been a lot of
cases around. Judge Driver is suggesting that they cannot
apply much longer and that there probably will not be many
more c¢ases, but there is the possibility.

. In this case it was very important that,théﬁé b
Chinese show that-tbéy-wsra»tbezshiléren of Chinese who were
Americans, and the paternity tests were used to show the
negative, that they could not possibly have been children of
these parents, and out they went,

'MR. DODGE: Is it necessary to cover that?

JUDGE DRIVER: Yes, it is very important in those
cases. I have I think about four or five of them left; and,

- a8 I told Judge Clark a while ago, there are several hundred
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of them in the Northern District of California and the San
Francisco district.

Perhaps that same sort of problem may arise again in
the future. I siwply pointed out that I think the statute
now bars any aeé cases being filed on bebalf of an applicant
who was boyn outside of the United States. Most of these have

come fvom Hong Kong, of course. The Communists have driven

these people down into Hong Kong and there are large numbers of
them there who are very eagér to get imto the United States.
A large number of them were applying on the theory that they

are the children of Chinese who visited back in China, Chinese

who werse Eern in this country and who therefore are citizens

of this country, -ﬁ'great many of them would ﬁake periodic
visits to China and they would marry there and their wives
would remain there. They claim now that a lot of these people
ave their children, mostly sons as it happens to be. Of course
the Goverunment cannot bring any contrary evidence in, because
the birthplage is usually some little town now in Communist
China, You canﬁat get any documentary or other evidence out

of theve. It makes it a very difficult problem for the

Department of Justice to contest thesé cases.,

One thing they have resorted to is the re@uiramént
that they submit to blood tests. The father usually lives in
this country. The mother usually is in China, but she may

be in 2 place where she is available for a blood test. You

N
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cannot prove that some child is the child of a particular
parent; but you can prove negatively in some instances where
the conditions are vight that they could not possibly be. BSo
sometimes the test is useful in a negative way,.

MR. DODGE: Does the parent orxdinarily refuse now to
subnmit to a test?

JUDGE DRIVER: In some cases they submit. In some
they refuse to. In one case I have where there has been a
refusal, a blood test of the father taken when he entered
the service indicates that the child might not be his, They
have refused to submit in a good many omses, and there is no
way of compelling them to now.

JUDGE CLARK: Would you want to cover this by
changing the word "party" to "person” in line 3 and making
some other changes of the same sort?

JﬁﬁGE DRiVE&é I think it would be helpful in those
cases. I personally would not think it important enough to
make any great change in the rule, bu% if it can be done it
would be helpful. ,

JUDGE CLARK: There are other cases, for instance
that one of Judge Hoxtzofffs involving the wife or something.

PROFESSOR WRIGHT: The husband of a plaintiff who
losit consortium.

JUDGE CLARK: Of course I don®t want to do this

rapidly, To change "paft&" to "person” would eonsidq#ably
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MR, PRYOR: Couldn®t you reach the kind of case you
are talking about by adding after the word "egontrol™ in lines
9 and 10 ”or, whexa parentage is in issue, the parent of the
party."

‘ JUDGE CLARK: Of course that would do this specific-
ally. Then would we go on to the husband-wife case, the
consortium, and so forth?

MR, PRYOR: I don't know what to do about that.

JUDGE CLARK: 1 dén*t know how far we are going to
expand this, If we change "perty" to "person®, you would think
you would have it well broadened.

CHATRMAN MYTCHELL: If you mean a person who is not
Aa.party, what sanction do you have to enforee a rule for
physical éxaminatian? )

- JUDGE DS!?ER:. About §he only pragtical sanction ia,
 § thipk, giving the court power to finé the facts as they would
be if the blood test turned out unfavorably,

CHAIRMAN MITCHELL: How would that work in a omse
where the person who refused to submit to examination is
not a party to the action, and you penalize the party to the
action for the failure of semequy who is not a party?

JUDGE D&SvEBz That is the only possible sanction
you could have, ;

CHAIRMAN MITCHELL: When we had the original rule for

375
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physical examination up, there were all sorts of sanctions
short of foreing physical examination, Decide the case against
them, find the faots against them, and all that., But when the
fellow whe refuses is not a party, you have no sanctions at all,
The vesult is that the rule is a3 nullity. You are going to
strike out "party" and put in "person". How can you penalize
8 party because some person who is not subject to hie control
refuses to submit for examination?

JUDGE DRIVER: ‘I don't think you could. You should
not, anyway, if a showing is made that the party is unable
to compel compliance by the person, by the agent or by the
parent.

As a praetieai mattey, ¥ think in all of these
cases in my diétrieﬁ, and I think it is true generally of
the cases in other districts, usually the f&tber is the one
who is actually bringing the action, The minoxr child is in

Hong Kong a® & rule, and the father usually brings the action

" as next friend or guardian ad litem of the minor, Of course

there are some instances where they are of age when the action

is brought, but as a practical matter the father who is in

San Francisco goes to & lawyer and gets the action started and

is trying to get in the claimed son in Hong Kong, who sité,aver
there until he can get the case to trial and get the plaintiff

‘here or take a deposition,

I don't think it presents too many practical
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difficulties if you put a provision in there that a sanction
could be applied by finding the facts as to the blood test
adversely to the plaintiff 1f it appears that he is able to
compel compliance under the ¢ircumstances, or should be able
to if acting in good faith, and has failed to do it.

CHAIRMAN MITCHELL: You remember that case in the
Bupreme Court several yeaxs ago where a pérty refused to submit
to an egaminatian anﬂ,.&nsgéaé of imposing sanctions on the
p##ty, defeating the case or finding of facts against him, or
otherwise, the judge ordered him to be imprisoned for contempt,
They took the case up to the SBupreme Court. 1 filed a brief
- in behalf of this Committee at that time, pointing out that
there is nothing in the rule that authorizes that. You have
to refrain from imposing ;tgit kind af'éanetien‘ The case
went off on that point. o |

JUDGE CLARK: i fhiﬁk at the moment I would be in-
clined to recommend that we not try to cover all these thinga.

DEAN MORGAN: I veally don®t see how we ¢an cover
people who are autsidé this statémen§ as we have it hare.aaw.

JUDGE CLARK: Yes.

DEAN MORGAN: What are you going to do 15:%hase
immigration cases? Are you going to keep the child out because
the father refuses? You have no penalty against him, nava
you? He oan sit quiet, BSuppose the mother over there doesnit

want the child to come to this country, and so on, I just
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don't see how you can cover that,

CHAIRMAN MITCHELL: All our sanctions for refusal axe
listed in Rule 37(b)(2) on pages 37 and 38 af this new print.
They are all in the nature of penalties in the agtion. They
are all cases where it is the litigant who refuses, and loses
his case because he is not in conformity. He won't obey the
order of the court, They can impose a penalty on‘him by find-
";pg the facts against him,

| If you strike out the word "party" and insert
“pérﬁon"'thﬁra, you havée no sanction against a person who
is not a party if you are going to say you ¢an put him in jail
or hold himiin prison indefinitely.

DEAN MORGAN: "“person to be examined and to all
parties" to the action. That is the proposed amendment, 1
think,

JUDGE DRIVER: We haéé an interesting thing in these
Chinese oases. Judge Goodman, very able district judge at
San Francisco, pointed out the difficulties in these aasess
that the gavsrnmanf aeaidnit‘gat the proof; that it is hard
to determine the credibility of the Chinese, anyway, because
they are poker-faced as a rule and unemotional., He said he
would not find paventage in these caseées unless it Qlaarly‘
appeared. The Court of Appeals in the Ninth Circuit reversed
him and said the Chinaman was on the same basig ag anyone else;

that he didn®t bave to prove his case by clear and convincing
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evidence, that he had only to prove it by preponderance of the
evidence,

JUDGE CLARK: We read that. We have gone all through
that in the last week or so. I thiuk we are going to say
that he doesn't need any more proof than anyone else, but
then we end up by sayihg Judgnent against bhim affirmed,

I think I would suggest that we leave this, merely
' aggestingﬂthe‘amandmﬁnts as they sppear on pages 32 and 33,
Islthérs any objaatioh? |

DEAN MORGAN: X would like to have that amendment.
providing for notice to the "person to be examined and to
all parties™,

. JUDGE CLARK: That appears in my letter on page 4,
At lines 12 and 13 thé words Yperson to be examiped and to all
parties” might well be substituted for the words “party against
whom the oxder is sought and to all other parties™. Unless
there is objection, we will take that as approved with this
moéificatiaﬁ.

JUDGE DRIVER: I think the person eéxamined is entitled
to notice all right; but as I understand this rule there is
pever any sanction to be imposed upon the person if he is an
agent and not a party, isn’t that true, no sanction of any kind?

JUDGE CLARK: ?hat is right. We tell the agent when
he appears to strip ﬂimself. |

Then we will pass to Rule 36, Is there anything you
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want to say mbout that, Mr. Wright?

PROFESBOR WRIGHT: VYem, there is. This is one ef the
few ¢ages whers I think the late letters resulted in a rather
differeﬁt picture than that which we had before. The communica-
tions which I commented on at page 38 of the summary were very
largely critical; 20 out of 29 weve coritical, There has been
quite a diffevent picture in these last letters. In the last
group, the group since I wrote the summary, we have had 14
letters which are favorable to the amendment, and only four
which are unfavorable,

This is of course somewhat judgmental, but it secms
to me that the bulk of the unfavorable letters were from people
who mechanically listed themselves as being opposed to Rules
16(4), 33, 34, and 36, that comparatively few of the critical
lettors were reasoned latters, nor did they realize that what
we aéé sayiog here is what is already the rule according to a
- majority of the cases and according to the leading commentators.

DEAN MORGAN: There was one suggestion to substitute
the words "not reasonably available to hin" for the words
"not reasonably within his power." Was that from Youngquist?

PROFESSOR WRIGHT: No. That is Judge Sheehy, That
appears at page 37 in the summary. I myself think it would be
perfectly acceptable. It seems to ne it saya,the saﬁa th&ag..

- DEAN Eﬁaeaﬁ: Ho thought "within his powexr" was & good

deal broader than “not reasonably available to him."
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JUDGE DRIVER: I assume the proper implication there
is that if the information or knowledge are reasonably within
his poweyr, he should go to the trouble of getting the informa-
tion and answer, Isn®t that correct?

PROFEESOR WRIGHT: Yes.

MR, DODGE: Some have objected to that because of-

"~ the great cost that is ounce in a while involved in going

| through old files which may be in a different part of the
country. But that would be perhaps aat-rﬁasenébly within his
power. |

JUDGE DRIVER: That is true,

JUDGE CLARK: Do you want, then, to approve of the
amendment ehgnging the words "within his power”™ to “available
to him™ in line 447 |

DEAN MORGAN: What do you think about that, Charles?
I haven®t any stubborn opinion on it. | |

JUDGE CLARK: To be pérfaetiy frank, it seems to ne
to be abgu%.tha same thing, X am not at all sure that it
would make any difference in the construction if I were con-
struing it,

DEAN MORGAN: You mean if a trial judge were con-
struing iﬁ; 1 should think that is probably true.

MR, LEMANN: Most of the comments are unfavorable.

PROFESSOR WRIGHT: No. With the late ones X believe

‘4t works out, Mr. Lemann, to 23 favorable, 24 unfavorable,




MR, LEMANN: They oame in with a rush,

PROFESSOR WRIGHT: The returps from the ocubtlying pre~
einets were very good for the amendment.

sR.>L33§ﬁ§: 1 wonder if the word went out, "How
many votes do you need? 0.K., we will provide the votes."
I wonder if this represents an organized effort,

| PROFESSOR ﬁ&;&gra No, 1 geulé say distinetly not.

i MR, LEMANN: It is»very'hardvfaz’me to read all this
sfﬁiis The majority of the District of Columbia committee
objects to thé‘prapaséd améndments ., ,rhay séy, “Phis amendment
along with the proposal for amendment of Rules 33 and 34 was
among the most controversial of all the matters considered
by the committee, and the“ﬂifferénaas_airapiniqn are irrecon-
c¢ilable " , 7

PROFESSOR WRIGHT: Among the late votes coming in
from the outlying precincts, Mr. Lemann, were ffo@'sueh people
as Lee Loevinger, iamausrantitrust1at§9¥aey in that part of
the countyxy, Judge Nordbye, the HepartQQﬁt of Justice, and
other people ﬂi'that sort. |

MR, LEMANN: The Department of Justice is for it?

PROFESSOR WRIGHT: The Department of Justice is for
it, yes, sir.

JUDGE CLARK: All right. Shall we go ahagd? o

MR, LEMANN: I am glad to see Mr. Hocker approves it.

It must be all right if he approves it,

382
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JUDGE CLARK: Which do you prefer of those last
words, "within his power" or "available to him"? |

DEAN PIRSIG: There is only one suggestion to that
effect?

JUDGE CLARK: That is wright,

DEAN PIRSIG: I move that we approve the amendment as
it stands,

JUDGE CLARK: Dean Pirsig moves that we approve the
amendment as it appears in the green booklet.

MR. PRYOR: I second the motion.

JUDGE CLARK: All those in favor raise your hands,
please, Nine, All those opposed. There are none. Nine to
nothing.

Mr. Tolman is not here.

CHAIRMAN MITCHELL: I am afraid nine to nothing won?t
be understood by the Supreme Court. It is usually five to four.
) JUDGE CLARK: Now we are éswafoanla'a7, aren®t we?
Iz there anything you want to say abea§ téat?

PROFESSBOR WRIGHT: No.

JUBGE CLARK: I suggest that this be adopted. It
would seem to me that there is much to be said iéé-sama of
Youngquist's suggestions here. He said he would strike the
repetitious language of lines 7 to 11, making it conform to
‘what we did in lines 12 and 18, that is, strike out after

"Rule 34" the words "to produce any document or other thing for
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inspection, copying, or photographing or to permit it to be
éone; or to permit entry upon land or other property”. You
see, that is what we did in Rule 35. We strike it out,

Then he suggests down in lines 52 to 6§64 to substitute
the wsrés Yanother for examination" in place of "for examina-
tion his agent or a person under his custody or legal control®,

And the final one is the substitution of the woxrd
’“sﬁe@sﬁ for "makes & proper showing" in line 57,

Those of course are textual changes only, but it
seems to me they do make the thing clearer and simpler as
suggested by Mr. Youngquist of the Minnesota committee and as
states on page 37 of the summary.

Is there any comment on that?

JUDGE DRIVER: I have a note here that I thought they
were good suggestions. |

JUDGE CLARK: All those in favor, therefore, of the
~ amendments with these textual changes which I have xeaé -

PROFESSOR MOORE: Judge, I am in favor of th@; o

JUDGE CLARK: All right,'ge ahead, Mr. Moove.

PROFESSOR MOORE: -~ but I want to ask what sanctious
you haﬁé now for a party who fails to attach copies of documents,
and so on, to the interrogatories under Rule 33.

JUDGE CLARK: I forgot about that., I guess we should
have brought that up, It is a quastién whether we should add

some of the matter we were discussing before. That would be
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37(a). We can put in heve what we discussed before. Of course
we took no action because we had not gotten there,

Do you have the languags we dimcussed before in
Rule 33, Mr. Wright? The third sentence of 37(a) provides for
an application for direction to answer under Rule 33. We could
put in here “upon the refusal of & party ta attach to his
answers the documents specified in Rule 33, the proponent
of interrogatories may on like notice make like application
fgﬁ such an order, but must show good cause when these docu-
ments ave the work product of the attorney.”

1 am not putting that out as the proper fﬂmm.to,bg
" used. I think I would want to go back and see what we were
saying before, But that would be the general idea, .

The first question is8, Is it necessary? 'aavanit ve
covered it because we put in several more things after oury disé
_cussion first came up. I should think that we had limited
this whole thing by Rule 33 andznula;$4ir My own suggestion
would be that this is not necessary in fhﬁalight of thg'gqggg
tions we made. '

PROFESSOR MOORE: I am inelined to think probably
the court would work it out the way you suggest, but 37(a)
as it is now drafted 6@69 not gear too well to Rulé 33 as it
is amended.

'JUDGE CLARK: Do you think it is really necessary, in

Qlight of the further additions we have made to Rul@s,sa;aad 347
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PROFESEOR WRIGHT: I suggest, Mr. Moore, that the
rule has been 1lacking all along. This is not & problem con-
fined to this new addition to Rule 33. There has never been
any specific provision in Rule 37 in so many warﬁs x¢r‘§am-
pelling & person who has answered an integregatery but basn®t
answered it fully, to give you a more complete answer. The
learned treatime in Moore's Federal Practice and Wright's
ﬁjnnesata.kulea both take the position that this is implicit
in Rule 37.01, and if a party doesn't give you a full and
complete answer you can proceed under Rule 37.01 to compel him
to do so, but of course the treatises may be wrong.

PROFPESSOR MOORE: I hope not,

PROFESSOR WRIGHT: Me too.

JUDGE QLARK: That seems to demonstrate quite con-
clusively that we don't need to make any change here. ,

MR. LEMANN: I have been reading the comments, Judge
Clark. I don"t know what is being discussed.

JUDGE CLARK: I take it that nah#dy is objecting.

We have accepted 37(b) with the modifications suggested by
Youngquist, and now we have turned back and are looking at
37(a) as to which there is no written out suggestién;er

let me ask, is there any objection to that action as
to 37(b), which is the material here before you? I thsught
there wgajnejabjeetieafz

. PROFESSOR WRIGHT: I have one question, Judge. When
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you read the proposals of General Youngauisi's amendments at
pages 37 and 38 of the summary, you did not read the last one
I bave there, the deletion of ™in good faith™ in line 58, and
I wondexred 1f you intended to follow that suggestion, also.

JUDGE CLARK: Yes, I make that guggaéticﬁ, to strike
out "in goaé faith” in line 58. 1 don't see that that adds
anything, Is that accepted?

All right, unless there is some request for a vote
oxr smething, we will mark that accepted as to 37(b),

MR, LEMANN: May I bring up something with respect
to Rule 37(b)? Rule 37(b) speaks of an order under Rule 34
to produce documents or other material, 1t doesn®t make any
reference in 37(b) to complying with the answers to interroga-
tories under Rule 33. Refresh my memory as to why that is.

JUDGE CLARK: We never have had anything more than
we have here. That iz what My, Wright was speaking of a moment
ago. From the Eeginning there has been no specific language
providing what should be done if the answers to the interroga-
tories are insufficient. noore‘S\Eﬁéarél Practice and now the
new book, Wrightts Hinnésuta Practice, take the position that
even though not expressed in explicit language, it is veally
covered by 37(a) and does justify an order without spelling |
it out, |

MR. PRYOR: Is that on the theory that an insufficient

answer is not an answer?
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CHAIRMAN MITCHELL: Who is the author of that Minne-
sota book? |

JUDGE CLARK: Mr. Wright. That book has just come out.

MR, PRYOR: Judge Clark, is that on the theory that
an insufficient ansvwer is not an answer within the rules?

| JUDGE CLARK: Yem, I presume so, although perhaps

the authors had better speak up.

MR. PRYOR: X think that is sound,

PROFESSOR VRIGHT: The pomition I have taken, Mr.
Pryor, is that it would make a sham of the interrogatory
process if you could comply with everything merely by giving
some patently insufficient answer when obviously an answer
must mean & responsive #nd complete answer,

MR. PRYOR: Partial compliance is not eempliahce‘

JUDGE CLARK: Does anyone want to do anything about
this? If not, we will pass on to the next. You are all
satisfied to go ahead now?

MR, PRYOR: Yes,

JUDGE CLARK: The next is Rule 38(d). This is the
suggestion as to ;nry,tri&ii |

MR, LEMANN: Are you past Rule 377

JUDGE CLARK: I understood that nobody made any
guestion about Rule 37. I didn't put a formal vote. [ will
put the formal vote.

1 understand the action taken on 37(b) is that we
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have approved it with several textual changes which I read.

MR. LEMANN: Did I hear you say something about 37(a)?

JUDGE CLARK: About 87(a) we have done nothing.

MR, LEMANN: Did I hear you refer to it or not?

JUDGE CLARK: Yes, we were refégring to it,

MR, LEMANN: But you decided that nothing needed to
‘be done there?

JUDGE CLARK: That is right.

MR, LEMANN: You don%t think it needs auny expansion
in view of the expansion of“ﬁuié‘sa?,xﬂhié reads now, "upon
the refusal of a party to answer any'intéérogatory submitted
under Rule 33", That doesn®t say anything about refusing to
produce documents, but mayﬁé»ﬁhat 1sfimpliaé. ‘?@ﬁ:agé now
told in Rule Sé that you must produce documents. Pﬁrhafé you
would say to me, "I think & dumbbell would kﬁéﬁfﬁhaﬁrthis covers
that,” |

JUDGE CLARK: That is about the way we worked it out,
I think. I started to talk about 37(a). Mr. Moors asked that
question. I said that it could be covered by an addition to
37(a) of the type that I was indicating. I then went on to
suggést that it didn®t seem to me, in the light of the construc-
tion of 37(a) genérally, and what we had don¢ in 33 éndaSQ, fhaﬁ
it was necessary. My final suggestion was that it was not
pecessary and that we not do anything. With that, nobody élse

did aﬁyéhing; and we were about to pass on,
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MR, LEMANN: I hope the courts don®t go wrong, but
as I have remarked before, I don®t think we éan prevant them
going wrong ogoasionally.

JUDGE CLARK: Would you like to suggest some addition,
or what?

ﬁg, LEH&NR:‘,EB.

DEAN MORGAN: Rule 37(a) has always been regarded

aw agpli&abls'ta an imperfect answey, hasn®t it?

PROFESSOR MOORE:

Yeos, o

DEAN MORGAN: If doouments are not attached, it is
an imperfect answer, isn’t it? 1f they refuse to do it on
the ground that iﬁ is privileged or not subject to éiseqv&gyr
‘without an order, then you get your order, and then you have
that covered under refusal to obey an order.

PROFESSOR MOORE: I think it worke out,

MR, LEMANN: It is a little inartistic to leave
"37(3)'as'it is. 1 should think,yauxipridﬁ,qg.@ckagagh;pA.
would maka,yau'want to change it. However, if that dgésn?t
appeal to you, i don¥t think I ghould get @xﬁitgd a@nnt»if.

CHAXRMAN MITCHELL: ‘ﬁﬁu mesn it is being inartistic?
HR; Lﬁﬁﬁﬁﬁ: Yes, inadequate. I should think you
would have proposed an amendment with as much force as some
of the other amendments that have been passed on.
JUDGE CLARK: I don*t want to barfeund,ﬁantiagigtrallr

.Do you have, Mr. Wright, what I gave before? It is getting a




little painful for me to remember what I have said heve, Do
you have what I gave previously?

PROFESSOR WRIGHT: I am sorry to say I did not take
that down,

JUDGE CLARK: The general gist of my suggestion was
that we say that when the deponent answered that he had not
attached the documents because he was unot required to attach
~ them, then the moving party, the intervogator, could ask the
’jﬁaga to ordex him to pfadueerthq documents, but must have the
burden of shéﬁing gaodzeauseafor them if they were within the
Hickman rule, Qi,eeaése'ﬁe woﬁlén*t‘use‘thai'langusge,:“within
the Hickman rui&”.;WE would use téis-athar phraseology. But
that was the idea., |
MR. LEMANN: That would go in 37(a)?

JUDGE CLARK: That would go in 37(a), and I think
quite naturally that waulérgé in after the third sentence
. and'béfﬁée‘tha fourth. | |

MR. LEMANN: On the whole, Mr. Reporter, I think we
would get séﬁe protection from the professors and the sditors
of the Federal Rules Service, and so on, if we made that
insertion. I move we make it.

'JUBGE CLARK: I don't object at all,

Mr. Lemann moves an amendment, and I certainly would
like to join him in moving the amaﬁémanﬁ. We would have to work

out the wording of it in more detail. I c¢annot do it now




without going back and looking at some of these other expres-
sions we have used. We would want to make it the same,

Have you the proposition sufficiently in mind to vote
on it?

DEA& PIRSIG: I haven®t, no. The language which
now appéars is "upon the refusal of a party to an9§a§ aayv
intervogatory submitted under Rule 33, the proponent of the
'fqgestiﬁn may on 1ika“nati¢e make 1ik$ application iér such an
order.” |

- Under the amendment a&s we have it, this will be in

the form of an interrogatory which will inﬁiu@é in it a request
that designated dﬁaumsntﬁrﬁhall be. attached., It seems to me
§er£ec%1y cleaxr that if the answer comes in without the éaeua
ments, it is a partial and incomplete answer. It seems to me
more ¢lear than some of the ordinarxy and basic questions that

ycd'gét in an 1ntarregatéry that does not involve documents.

. The documents are either there or they are not. If they are

not there, the answer is incomplete. I don't think you need
any additional language.

MR. LEMANN: He apswers it but doesn®t attach the
documents ., |

MR, PRYOR: Then he hasn®t answered,

MR, LEMANN: I trust 3uéga Clark®s langunge would
take care of the situation where there wss a controversy as

to the dpplicability of the Hickman dootrine: You spell out




how that would be handled.
JUDGE CLARK: I think so. Do you want to vote on it,
or what?
MR, DODGE: Just what is the proposed amendment?
JUDGE CLARK: The amendment would come in before
%hé'warés - you have to go back, It isn?£ in this book,
You have to go back to the general rules.
MR. DODGE: Rule 37(b)?
JUDGE CLARK: Rule 37(a). After the third mentence
and before the words beginning "If the motion is granted",
Now, Mr. Wright, did you take down what I said last?

z%seﬁ‘wnxeaxg What did you say last? I don¥t
have anything down on 37(a), If you have héen saying thiné&, I
. have certainly missed them,

| MR, PRYOR: If it ié to be inserted, dﬁfinitaly it
should be inserted here. We have not inserted anything in
37(a) in the way of a proposed amendment to the bar and bench,
aud I don’t see that it is needed. | | i

MR. DODGE: What is it that it 18 proposed to insert
there?

JUDGE CLARK: This in effect was an additional
provision that on the rtfu@al of a deponent on an interrégatery
to attach the papers, the moving party, the interrogator, could
ask the court for an order dirvecting the delivery of the papers,

Jbut that he would have to show good cause if it were within the
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Hickman rule. That would be the idea.

That is of course what we have in effect indicated
in Rule 33 already.' I think the real quesfioa is whether or
not we should, if I may say so, gild the 1lily,

MR, LEMANN: That is what it would be,

' JUDGE DRIVER: It seems to me we should keep to the
. minimum, amendments which we have not circulated to the bench
and bar, I think we should do that only where it is clearly
necessary.

JUDGE CLARK: Mr, Lemanu?

MR, LEMANN: I would only answer that by sﬁyiﬁg i'
would not have made a number of these amendments, but the
majoéityahaa voted to ﬁéké them. We aye smending Rule 33, and
when these revised rules go out to be studied by the text
 writers and the judges and the professors, I am sure that there
is going to be some question raised as there is now that this
Gommittee was not aware of the fact that they amended Rule 33
and éidn*i make corresponding ahingéajiﬁhtﬁe'athéé rules, and
they did a sioépy ﬁob by not taking tﬁﬁé into sccount. 1 think
there would be some force in that criticism., As I have said
before, you can't avoid all oriticism. It is a matter of
Judgment. | .

DEAN MORGAN: iif_yen’weré'én the oéher side and they
didn?t give the documents to you, what would you ée?:fwaulénft

you move for an order?
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MR. LEMANN: Sure.

DEAN MORGAN: Why do you have to have & statement that
you may do it? |

ﬁR. LEMANN: I would do & lot of things that we have
spelled ocut here, without having theg spelied out.

JUDGE ébaﬁK} All those ié,féver of Mr. Lemapn®s
‘amendment raise their right haunds, Gna; All thaaa oppe§ed
raise their right haadg. Eight. Eight to one. I fear it is
lost. N

We come next to 38(d), and that is the addition of
the sentence alarifying'the provision as to waiver of jury
trial, Judge Nordbye in his good paper says, “There should be
no valid objection to this proposed ehaﬁgé, and indeed the
‘addition seems to be present by ilmplication in the present rule. "

What does the Department of Justice say?

FRQ@ESS@R*WRI&BT: They favor the amendment . |

JUDGE CLARE: In this new group af~matefial‘ﬁhze§‘has
come in from Judge Gourley of Pennsylvania, a number of smend-
ments are included, including this one, which he says seems to
be well considersd, He also goes on to say particularly change
Rule 56 réiating to summary judgment.

| I think myself this is a belpful thing. I den't

think it changes the law as it has been worked out. I dont
ihink'it=ehanges it particularly as in the first phase of the

rules it developed, but there came along some changes that
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raised some question about this, and it seems to me not improper-
to say that there has been a considerable wave of cases which
raisé the proposition, That is only natural, because when
litigants are given an idea they like to take it,

1 know in my own court we have gaé a great deal of
‘gquest ion abaﬁt’this,“ihs parties now coming to us on petitions
for mandamus or something of that kind, I think in the last
féw?yeara we have not granted a singlé»éaa, perhapg not any
siééé 1947 that X can vemember., It may be that they have
slowed up the process seméﬁhét; At any rate we have had quite
a good many. Of course these petitions for mandamus slow
up ‘the whole process, too, Everything stops and the case éaﬁnﬁt
go ahead and be heard until ve have gotten %egafhsr and passed
on it,

It seems to me that the smooth working of 3u§y‘aué
Jury trial waiver is one of the main things we need to sontrol
 the jury situation. I will add, of course, that 1 dont mean
that this is going to revolutionize fhingé; This is one of fhé ]
things which adds to confusion on the jury calendar.

I think here it is worth while and will help to ¢lear
it up. That is what we arve doing. We ave just helping to clear
up one of the points in this area of greai difficulﬁy in getting
oases along. |

In the good address of Justice David Peck in New York

last week, veporting to the citizens of New York on the situation
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in that very busy state court, he says what X think all of us
know who have anything to do with these congested courts, The
real delay is in the jury calendar. That is the thing that has
been four years behind in the state court. He points out that
through somewhat superhuman efforts they have been able to
bring it down to three years, and he now points out how much
better off they are than is the federal court in the Southern
ﬂiﬁ%rie%-§i~ﬂﬁw York. |

I think he 1s throwing a few bouquets to the state

courts that méy not be inllyﬁjnétifiédi'al%buugh I do not eb;eat'

to the general idea he has in mind and I don't object particu-
larly to the fact that he is a%‘tha moment drawing & contrast
with the federal courts, because I think we need attention and
help ;nrﬂﬁw?¥b¥k'1n~vafiau§”ﬁays,

He ééyalﬁha$’sam§'i1tigaﬁ%a are now going into the
federal court uerely to get the extra delay they can get.

4s T say, I don't suggest that these things ave
going to take care of thélﬁ§w xbrkvﬁituatiou; ’Th9¥gﬁﬁé§ §§éh
éufvﬁ’mattsr’wh%eb has given a good deal of difficuliy;
particularly locally, #nd I think they make it orderly and
fair and prevent one 1itigant having delayed, perhaps having
changed his attorney as is often the situation, that he does
not get & new chance to go back and vetrace his steps when he
'bad~# perfect right before.

1t does seem to ﬁ§ th§£'tki§,is'ené1¢f our better
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jobs of clarification. That is what it'is, not & change but
a clarification,

DEAN MORGAN: You disagree with the Bereslavsky case,
then.

JUDGE CLARK: Yes.

PROFESSOR MOORE: You disagree with two other circuits,
too, the Eixthrcireuit:in Bereslavaky v. Kloeb, and the Third
. Cireuit in the Canister case.

: DEAN MORGAN: 1In this particular case he could not
have claimed jury trial the first time.

PROFESSOR MOORE: That is correct.

MR, DODGE: B8uppose the plaintiff in his original
complaint aske for specific performance,and by an amendment
he waives that ¢lainm and claims noney damggaﬁ; has the
defendant any more glﬁim to trial by jury?

JUDGE CLARK: I should think where the only change
is in & shift of the remedy requived, that he should be; that
you should make your claims at the beginning and you should =
not be able to shift around depending upon remedy. |

MR, DODGE: He wouldn® have any right to claim it
at the beginning.

JUDGE CLARK: The case it seems to me is really the
case we had, which is one of those cited here, the Gulbenkian
¢nse which was in our cireuit, an opinion by Judge Swan. You

see, unéeg another rule dealing with demand for judgmant,’the
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demand for judgment does not limit the relief once you are in
court. The demand for judgment limits what you can get wheve
the defendant doee not appear. Where he appears, the judgment
must be of the kind that the issues call for. |

The Gulbenkian case was oune where originally specific
performance was asked for., It was held that specific per-
formance could not be given and that tﬁé only relief available
there would be money damages. To the objection that jury |
trial would be had, one of the answers the court made was
that no claim had been made within the time of the pleadings
and therefore it was waived. That is the oase of Gulbenkian v.
Gulbenkian, cited on page 39,

DEAN MORGAN: Was that a case, Charles, where before
the fusion éqaity‘eauld’nat"havé'g&vsﬁrhim éamngas?>

| JUDGE CLARK: That vas the other ground stated by
the court. Judge Swan wrote the opinion and said there were
two ansvwers,

DEAN' MORGAN: He wasn®t waiving anything in this
particular case. I don®t think that is an authority against
the Bereslaveky case at all,

JUDGE CLARK: Why isan® it, when the court expressly
stated that the jury was waived? There were two grounds for
the decision, and the court stated them both equally.

‘How far do you think the mere change in the relief

under 54(c), which isn*t the control, should allow revival of
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‘the right of jury trial?

DEAN MORGAN: I think you are confusing two
things that ought not to be confused -- the right tektrial by
jury at the beginning, and the right to relief that you get at
the end. Tﬁey4are two quite different things. The velief you
get at the end is based on the notion that the evidence has
fallen in a particular way and so on, and you areventit;éé to
any relief that you ought to be entitled to. ‘But that épes not
méah,thgt yau,eeui@jga back and demand & jury if you hadn't
oviginally done so. Bgt if you get an opportunity and your
motion for an amendment is made and it is not made simply for
the purpose of getting trial by jury, it seems to me that you
have the original Questian,that;yoa_have not answere§ in ygur
conment. That is all I can say. | 3 |

| ~ JUDGE CLARK: What would be your decision in tﬁe

Bereslavsky situation? That was a case of the plaintiff suing
on a patent «-

DEAN MORGAN: I think Judge Frank was right. It was
Frank who gave the épinien, wasn't 1t?

JUDGE CLARK: Yes, that is right.

DEAN MORGAN: I should have said he was entitled to
jury trial.

JUDGE CLARK: lLet's go back.

DEAN MORGAN : aacanée you have him in a gituation

where he had to pay damages without an injunction, he would
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rather have a jury assess the damages than to bhave the court
assess them, You distinguish that by the faet that it was
government action, practically, that got him to postpone the
cage o he could get an injunction,

JUDGE CLARK: Let me for a moment go over what happened
there, In that case he claimed an injunction in an ordinary
patent action. He then came in after some time had elapsed
and claimed just damages, leaving out his injunction, and at
thai_:_ time the judge, who was Judge Mandelbaum and who wrote a
little opinion on it, said "This amendment is unnecessary.
Since he wants to do it, I am disposed to let him do it., Xt
ig asserted by the o§poaitien that he is making this amendment
as a basis to claim the right of trial by jury." Mandelbaum
said, "That issue is not before me aﬁd I won’t go into it."

| Mande lbaum therefore granted the amendment, which
‘affected only the grant of judgment.

I ask first, Should he have done that? Because how
is the demand for judgwent at all amendable. There have been
suggestions in some of the cases gince that it is not to be
amended because it does not restrict the relief and therefore
there is nothing to amend about it,

DEAN MORGAN: But it does restrioet the right of trial
by jury. You are getting relief mixed up with trial by juwy.
They are entit&iy different.

JUDGE CLARK: That is what I am coming to. May you
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restore your right of trial by jury ~~ because this was the
plaintiff all the way through -- may you get back your right

of trial by jury which you have waived by the mere device of
amending your prayer for relief which would have no other

effect on the case than to restore a right which you had waived?

DEAN MORGAN: That doesn®t neceésarily follow, because
the court may deny your mofion for amended relief, and so forth,
;f that is all there is to it. But if thafe is a perﬁﬁctly.goaé
reéson why you should not or could not have claimed your trial
by jury in the beginning and something has happened which
rveally gives you the right of trial by jury and the right to
amend, it seems to we you have ap entirely new question. I am
talking about issues, not causes of action.

JUDGE CLARK: The dif!iculty is that you havenit
anything new at all unless it ia the right of trial by jury.

In the actual case yeu‘havsﬁft anything new at all,

MR. DODGE: The original rule, 38(b), said, "Any
party may damaéd a trial by jury of any issue triable of right
by a jury"., He is limited to that. If the complaint as stated
sets up no issue triable of right by & jury, he has no right
to file a claim for one.

DEAN MORGAN: That is vight.

JUDGEVCﬁABK: 0f course, that we have not decided
yet, whether there is any iseue set up or not. You decide

_this hy the basic issues involved.
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MR, BQB&E:‘ The defendant certainly isn't ealled
upon to c¢laim a trial by jury in any issue not triable by jury
merely because under our rules ény kind of judgment might be
finaliy entered. He doee not have to foresee amendments which
will present an imsue triable by jury.
DEAN MORGAN: If it was the éeféndant who made it, it
would be clear, |
) PROFESSOR MOORE: 1In the Gulbenkian case, the
piéiatifi had given notice about two years before trial that
if he were denied equitable relief he would seek damages.
Judge 8wan, in a note in the case, sald: |
"We do not now decide tﬁa extent of a éefanéantfs
right to jury trial wheye the plgtntiff, without previous
notice to defendant, is allowed to conform his pleadings
to the proof anﬁ in so doing changes the action from
one triable to the court to one triable to a Jury ™
MR, DODGE; He didn%t decide fhat quéstioﬁ,
How éan a defendant be epnstitutionally deprived of
a trial by jury? , |
JUDGE CLARK: Of course when you ask that question,
the auswer is clear, he cannot be deprived of trial by jury,
and thi& rule starts aut'by saying he cgnhot. The real question
is, Is he being deprived of trial by jury? It is not only the
.dafeﬁdant, it is the plaintiff. :g the Bﬁrgsiavsky‘ease it w#s

.the plaintiff who was involved,
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DEAN MQRGA$= 1 was arguing the case for the plaintiff
before, If my argument means anything or amounts to anything
for the plaintiff, it is four or five times as strong for the
defendant, because the defendant could not demand trial by
jury in that case, elther,.

MR, DODGE: He is charged with waiver of it,

BEAK»HQR&AK: How could he be?

JUDGE CLARK: I think he could, and I think of course
the plaintiff could, too, and I think he should, too, But let
ug see where we are coming out, I want to get a little clearer
what the trial court is to do.

Heve is a motion to amend the demand for judgment.
Objection is made to it on the theory that it is absolutely
useieSS. We have from time to time held that thére should not
be an amﬁnﬂmﬁné'there because it dogsn®t do anythiag, But
he says, "I want to get my trial of right by jury back,” and
- that is the only purpose of the amendment ané,it.is,the only
purpesé the amendment can serve, really, because in the trial
of the case it doesn’t have any effect.

What should the trial judge do there? He should
say, "As an excusé tg got #way;fram‘tha waiver,th§t t§e
passage of time would ﬁean, X an going to go through this
otherwise useless thing oi,agdnéing,ths demand for judgment."

| DEAN MORGAN: Are you talking now. about the plaintiff

-or the defendant?
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JUDGE CLARK: I am talking about the plaintiff,

MR. DODGE: The motion to amend is a subterfuge to
get a jury by hypothesis,

JUDGE CLARK: Of course it is, and that is what came
up in the Bereslavsky case. It was put up to the trial Jjudge
that that was the purpose of it. Heo went ahead and said --

DEAN MORGAN: In that case it seems to me it didn't
make any difference whether that was the purpose of it. I sup-
pose it was the purpose of it because at the government request
he had 1@% go the aéportunity to get an injunction. As long as
he was agking for injuae?ien in damages, he eaﬁiﬁnft got &
jury and they wouldn®t let him bring it on for trial, requested
him not to bring it on for trial until after peace was declared.

He postponed the trial, postponed everything. leug~
pose if he hadn't postponed it there might have been an inter-
vention that would have gétten it postponed. Of course he
said "The reason I want to amend is so as to goet a jury trial."

PROFESSOR MOORE: It is not fair to say that this
amendment on his part delayed the trial of the case. The trial
of the case had been delayed because of the war, and a8 soon
as that was over and he could no longer get an injunction
because the patent had expired, he wanted to try the issue of
damages to a jury. It doesn't seem to me that that is an
improper desire at that poiat.

1 think you are whittling down the right to jury trial
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i you deprive the plaintiff of the right to amend under thome
circumstances, and certainly thﬁ right of the ééiéndanf to
- demand & jury if the court permits the plaintiff fto amend,

JUDGE CLARK: ﬂsy I just continue on this, because
I think this is an important qgastion with‘the trial judges.

Eddie, suppose that Mandelbaum had denied the amend-
mept, which I think is perhaps the more usual practice, be-
cause -~ | |

DEAN uaasaxz That is all right. He had a right to
trial by jury to begin with because equity, having once gotten
Juriséiétion of the thing, keeps it. It can go on and give
danages anybow. ‘

In the case where he étarta out and has no right of
trial by jury, then the whole question 18 whether you can
amend or not when you get €to & place where an issue is raised
where there is a right of trial by jﬁry for the first time,

- You have érawﬁ Rule 38 not on causes of action, but on issues.

JUDGE CLARK: I don%t have in my mind what you said
in answeyr to my question, which is simply #hisz Doea the iigﬁt
of trial by jury in that case depend on whether the district
Jjudge granted the amendment or not?

DEAN MORGAN: It depends on whether he had a right oi/v
trial by jury as a constitutional thing at the beginning.

If the issaés are such that he has no right to trial by jury |
at the beginning, if it is the kind of case thﬁt would bhave been
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triable in equity before the fusion, then he has no yight of
trial by jury and he could not demand it. If he demanded it,
it would be denied, absolutely denied, just as in the

(?) case you don®t like particularly in New York, in

fact you think it is terribia. At the beginning he wanted
dissolution of partnership aceounting. S#ﬁpnse he had asked
tor‘jary't#ial then. He would have been thrown out on his
neck to begin with because there wasn' any right of trial by
Jury under ﬁbw York law or under the dwiginal common law.
MR. DODGE: On page 40 of Professor Wright's digest

there is & quotation from Clark on Code Pleading. :i says
"See generally Clark, Code Pleading. "If a right to jury trial
existed from the beginning, neither party can complain if he is
held to waive such right by failure to make timely demand. But
if the right did not exist at the outset, and came into being
only when the amendment was made, both parties must have a
constitutional right to demand & jury, since the Seventh
Amendment would prohibit holding either of them to waiver of a
-~ right which they never had."

© JUDGE CLARK: Of course that is what I believe in
thoroughly, I was about to add that nothing I intended to say
or wanted to say could change thsrsituation. We are now, of
course, dealing with certain different interpretations of an
admitted rule. Both of Qﬁn ave starting with the asSNmptica

in these cases that there never was a right of trial by jury
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until the prayer for velief was amended. It seems to me that
that gets in violation of the other prineiple that ﬁhe prayer
for relief does not determine the cause of action,

I perfectly agree, once you have it settled that
there wasn®t any jury case until you have the new matter brought
in, of course I agree QQite tharoughly that then o~

DEAN MORGAN: That isn¥t the Bereslavsky case. There
wgsnft any right of trial by jury. )

| JUDGE CLARK: Of course I dont thiok it was, but
after all «-

DEAN MORGAN: You show me one theory under which
there could have been a right of trial by jury there,

 JUDGE CLARK: That was only a question of right to
relief, The body of the complaint wasn®t any different.

DEAN MORGAN: The whole difference between law and
equity is the right to relief. My heaveuns, what are you
talking sbout. If there is a right to equitable relief, and
that is the kind of relief I want and I ask for that, then .
equity gets jurisdiction, and it keeps it. And if you break
the right to aQuitabzerrﬁlzéf,’and damages are given in place
of that, of course I am not entitled to a jury.

But when é nau;ﬁituat&an arises so I aﬁ not entitled
to equitable ralis:,'for the first time I have a right to trial
by jury. You say at the beginning I have to waive the question

 #nd take nothing but damages for the violation of the patent




right,

JUDGE CLARK: af course there isn®t any question,
as i have said before, I cannot waive triailby Jjury and I do
not intend to, and I do not think I am., These are matters of
interpretation., These are matters of dirqetiag the emphasis
of the trial court in éertain things. If my conception is

wrong, I have not changed the law or the Constitution.

7 I am still unconvinced, and I am
géxng to vote against the amendment. There is no use in my
talking any longer, I have given you all I have to say. 1 am
Just reiterating what I said, and you just reiterate your stuff
about right to relief., There is no use going further on that.
JUDGE CLARK: I guess that is right,
MR. PRYOR: What weve the results af~tha conue nts
on that?
JUDGE CLARK: I had better let Mr. Wright answer that,
PROFESSOR WRIGHT: Altogether we got 16 favovable
responses, 7 unfavorable, including most vecently :avarﬁale-
responses from the Department of Justice and Judge Kefdbye,
JUDGE DRIVER: The Department of Justice favored it?
PROFESSOR WRIGHT: Yes.
JUDGE CLARK: I don®t see that there is anything to
do but vote on it. ¥ think perhaps there is not ﬁﬁeh ﬁqra to
say. All those in favor will raise their right hands, please,

Five. All those opposed. Five.
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There you axe,

MR, DODGE: I think, Judge, you aie 3 little in-
c¢lined toward this améndment by virtue of your dislike of
the old phrase "cause of action”, because the note on page 40
indicates that you are much disturbed because sometimes it has
been held that the cause of action was changed by an sme ndment
such as we ave dealing with here.

An smendment changing 2 gaﬁse of action from a claim
for squitable relief into & ¢laim for damages was not a new
cause of mction, as you say. If it does change an equitable
issue ta)a legal issue, you have a constitutional rigbt;te
a jury. A

CHAYRMAN MITCHELL: I would like to know why»this
proposed amendment to 38 has anything to do with the situation
you speak of. It starts out, "A waiver nf'trial by jury is
not revoked by an amendment™. You are all telling me that he
didn®t have any right to trial by jury~§t the start, so he
didn*t waive it. How oan you waive anything you don®t have?

I do not understand that part of it. ,»

JUDGE CLARK: That is quite right. We were making
. different interpretations. That is why I said that certainly
in sny case where there has been no such right of trial by ju&?,
and where it is first brought in.by,amanﬁmént, I have said right
along that that is the case where you could gétra trial by jury,

.and that is why I bave'saié,ia this selection from my hook -~
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DEAN MORGAN: The last seuntence, General, was put in
largely because of the trick that was played in Massachusetts,
for example, for a long time, where it was the party that
didn't want & trial by jury who would put the demand in his
pleading, and then the other party, relying upon the fact that
he demanded jury tyiai, would let it go by; and then the first
party would withdraw his demand. Then he said, "You are too
late." |

| I know at the particular time when we went over thas,'
I called attention to that Massachusetts businessi_ It was to
cover that kind of trick that we had this language in here.

MR. DODGE: That has been taken care of by the last
sentence of mection (d). |

DEAN MORGAN: The demand cannot be withdrawn without
the consent of both parties. |

- CHAIRMAN MITCHELL: I suppose in a patent infringe-
ment case the patentee may start out with a suit for damages
and not have any case for injnﬁetian at all, can't he?

DEAN MORGAN: 1 didn*t get that.

| CHAXRMAN MITCHELL: X say, in a patent infringement
cage the patentee brings a suit for damages in the first
instance, even though he has a right for injunction and doss
not ask for it. |

DRAN MORGAN: That is right. ’

JUDGE CLARK: 1If he leaves it that way, he has a right
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of jury trial on the question of damages.

DEAN MORGAN: That is wight.

JUDGE DRIVER: I just want to make this inguiry. Is
there any doubt that we can finish this tomorrow if we adjouran
at & seasonable hour tonight? You younger men may not get
tired, but I get tir&état these long sessions and my mind does
not work as well,

DEAN MORGAN: Bob Dodpge and I don'"t get tived. You
yéangs'téz‘s should not get tirved.

JUDGE DRIVER: I don't think we can finish tonight
unless we run very late, If we can finish tomorrow mnyway, why
not adjourn and take it up tomorrow.

JUDGE CLARK: I should think we could finish tomorrow.
{ cannot promige. I should say there were four major problems
in these remaining swendmentis, and then there may be some
additional ones, such as whether we want to consider the Depart-
ment of Justice®s new theories of trial by jury in the con-
domnation cawes, So I should think as a matter of prhpheecy,
yess, we can finish, but I don't want to give any guarantee,

DEAN MORGAN: We sk;azé be through by tomorrow svening
easily.

JUDGE CLARK: I should think so. I would suspect
that there will be discussion particularly on Rules 50, 52, B4,
and 60,

JUDGE DRIVER: If we meet at 9:30, I should think




we will get through, ‘

CHAYRMAN MITCHELL: ILet®s adjourn now until 9:30
" tomorrow morning. We will bar all discussion about waiver
of jury trial tomorrow.

... The meeting adjourned at 5:10 o’clock p.m. ...
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