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DAY mMm@ 8m8fOH 

Uarroh 1Q, 1988 

Rule SB(dll) Lnvulving reublat;ltution &a tbe aarPs aZ publie ef i i -  

oars, awl se a B j ~ w ~ l ) ( t  fa pa@% SQ IO Q O U X ~  @xam%ne t h e  DOp~rtw 

men% OP Sust&ee d&sernrrr%a~~ 

Z d i d  f bat, Xsat nlgbt . Poee ib l  y f b i ~  Ls a aa%a o i  

a i t t iobsm,  bsaauss %hi.-  i s  a nesiatm and d i f i i ~ u l f  arat t*~,  

bu* all 1 @an rrrry, t o  bcl perfeetty iraak. about I t ,  %a that I 

other@, have Man prassl2ag ior s ahango bare. Tb&s is@ a rule 

rhiah hbsr Wen abjaotsd to'. Efalf eoii ,  having soam oi 

omr a yorr alJo suggere%ag that tbctro should be amo ~haogr. 

A i t a r  w h n t  wMbQ be termsd a l l  *hi@ partod oP 

agitatgon eo irr as I. aaa age, the arugw@tioa 0% the mpartwn* 

out rbst raa about tb only ma3 advan@@ %a:-swgeaited, ~ k i a k  



and fben t o  da aothing mors hare, going Melt t o  the $dsa o i  

legialatian, 

Ae f aratd frr oorrrrtlponde~oe a i t h  Mr. BrwaaXt a p a r  

ago, X Bbaupbt, t l r a t  i@gislat ioa aould be €he more aolnplefe ray 

doing thba, that there are r r ~ w s  mattems hers SrrvaTving 

thr i)ognrtmnt o l  $uclltiacr, r b l c l  neleanrd t h e  idea of sCaf ute, 

nae f b u  p t n g  f o  bedgge ff about ' ~ ) i t b  8 x 1  sorts 'of ~ m a l  dio- 

Pn awry asS;Saa t o  bring &a@ fb dietineeion Wsetraaa ao oi f icer  

That ##eelas t o  mst ta  rs%hsr uaiostuaatr, in part, o i  counle, 

beasusa the dWt%aa$ioa by ao llplleralr alrsar. f i  fh* 8uprrrPls 

Court ar ra, or the Dcspartmerr%, papXRL l ~ h o  have studied the 

mCte~ som@hat, aanaot state a alear-aut dietlncftoa, so f 

f baa% %a oaaao*, it seem a lititl~ d i i i i a u l t  t o  try t o  put 

o5eizea o f  Pbil@dalph&a,a, GIod helps fhmr wBu help t&*pvrrlwer. 

The Waf t bing JE haw, as@ n yet, X f hi&, tharsZorir, 



K: Rule 28(6). 

MRCR, mmR: Ju4ga CZagkF the IDepsrtwat cifePr the ease 

agaimt Cks ladiv;Cduaba..as WmWrs o i  tho b d y ,  X sm no% 

%smf%iar wi th  %ha% alrsr. Zs tbst f R r  nay they hoZd7 

s t  Stutioa a t  aX1. X t  iri a am* l o  wbfob a prrrran braught aa 

sotion rwiwlrrt tbs OSvil Blervies Cemr~frrolsn and named the  

dsie.rrdant: as the C i v i l  Scrrvtacs Compikareioa, and isa4o sdovicr 

on the Pooal raaeawr, as I ~ e o a l l ,  %9m @upraw Coup% did W 

%a f b e  mrr~ite Barn9 $bare i s  ao right f o  ou@ fbcr C i v i l  

LServ3toe Cmntmarioe, Yea brve t o  rue %ha iadivi8urrl. Mabody 

aaarrrQ the i M l i v l B m l  in fhr a e l s i n t ,  and the indiotdusla , 

wera nal: aaived. 'Ph.re.lars, tbsy he%&, r e  haw ao aets~ton b*d 

isma WB* 

ea tbis asction, w1t OX t b s m  .em quXte Zavo~abtlr t o  tbts 

pnrtibular amndaoeat, sa8-l[ Zbia& S t  ir foa batad i f  rr, ham to  

ma& up oa that;. 

JwaX 

ease aaa ba ta%en. %%@re are quttgl s gag fwtnaaes now wh4m 

-aaLuslly the euiZ &a W e  &a t h e  am@ o i  the oPiiae. Tb. amt 



W U ~ %  an@ i~ pam tba ~ o ~ ~ s % c ) ~ B x  sf XntsrtiraJb gewnue. le  h s  

&ten so X %ouM teaPly bo surprimd t o  ere t ks  nagas w#d, fg 

iaot ,  x am not SEIUM t h ~ f  z k a ~ ~  wbiob one ft ~ a a  t ~ h ~ ~ s  DPH *are i 

s & B ~ @  ha@ dl%ed. E~%HG@ %ha$ &am X mo&Xl tBaIt; .tPil%g@ wa@ at 

%em% age wha bos been o~nvioted of 8103s ~~il l t l l ,  and they pagsad 

alcng g m t t g  s a p ~ ~ y .  

Yalt sSZ1 iLnd i a  t h e  8upr*ms Court mgortr alrd 812 

our rspolets sttbQr %he nerd wCotnm%salonrfl or thc  Xcteters 

11(rlX,R,i9 We WVQ d a m  fba* aWa &la ~sfgaer ~ Q U & S S .  

x g sgoW osoe beions here about tbSa.  'Ila f ~ ~ d  

a oeee brought involviug tho tadxlurr%rial Cmuirosioaer o i  Reg 

s5 t&xerW, en %lea #*v Y O P ~  

aorkercld ouC fhravgh that o H ! i ~ . .  f ZRsugbt X rouM gmgerhsgs 

see bow ouuassl wouM mapend, sa E rsaXd, *%%ere awst M *om 

rho is he'l" !&e aoumsl agatarrt ttle @%ate rae al~gulng. B& 

." Tbca ha asked tba ogulssel 

, ior fhe  state and, musk t o  fba amucawot o2 ervarybedg, tho 

counsel for %Re #Cat% oou2.d naot tell  las ahst tbe  name warn. 

and wcrat ahead. BZverybodp Qar sat iarf &ad aad i t  aorked out *e Zl. 

Aa X say, P;bL ils a dfiiiaulP; quasfbopi. X t  is a& 



Brofclslsor &omraelh DavWLs, wbo sritfen very esarabiag al~itO- 

sba hao an arb;iole Sa tb@ lmt amber o i  the C e ~ a e Z l  

LIpp WarterlyI %88f tbb litbellgted irief inoCiolr betn~sa Ptuia~ a 

govegl~sat o i f i c f a l  %a b i e  pr~llronal, oapaoiey and %a big oPiieZal 

cap*aitg 1s aat trorkabls. Q 1 Z  ths ctaaer of  t k e  kind that se 

Rave Sa silxl am f e n l l y  Bauble ameo, But tbrs are B u p o e ~  

G W P ~  diteiotaw, and tas aaanat ahnagr fkooe. 

adrrtfon, ahiob sas qub0e a t  tbe opposite goZs iron 

gar m0L worksbilttp thaf the Bugreraa 

Court was gl~lsg; f o  a'treraulls deohlsbom i o  X(K part@ Young 

and $r part@ -PF&&, and ae Rave no leas that they a f l l .  

Tlrwrreiom, f $hi* X nouLd ga ahsad as rs hsvrr. 

Loakimg af fhs  augystion, ra haole oa page 18 af the green a 

@rat* *- 

tion, Did we Zsava BB(a) ma I t  h P  We ' s a c  dclirouassing *bat, 

Pad t h s r ~  ror s qtoeatianahethier & romanable tim 1W%tl)$t0~ . 

n.a r gad awl eat biaatory wry o i  harad l i~  %i. 

o ~ ~ ~ f & ~ a b l @  diarcussAoa aaQ X * b i d  same euggestion ires various 

germorto oP r ahan- tn  the renaoliable t , awnt=a%tg *)le 



amtrdmant as it appears, here. %%at Le the  r a y  ae voted. 

ass aay real. reasron ahy tkm tisie provioioa abould not M, fhe 

same here arr i b  iPI ttl Ca). WI we@@ D8ai~amr)tng tbf %@st rr&LgbC. 

&lderumSng *ha% ns, are still srt ie i fed with fbs raa@oaalSls tf m ~ e  

retatad hsso, X should ibiak that  i s  apprcrprialsr. I 

Tbat would mean approval a$ tbe sltifkiag out i a  Ziwm 

27 and 88, and npproval of t h e  sdaed pagt %a ltnlre 41 t o  88. 

fhat tlr desjsablle, snd wbflP, I have Wought fa  pour atf@a%iaa 

c%rff&~%sm from Wofasaor Dav%e @ad c&helr*rs~ %bat %bjs doems itst 

go $or aewgb, b& Sdea 211 (general wourd be a form o$ rotat~lllorrt 

of thfar type but a ltttls d&ffemaf, sad sould ko a rubaftCu%@ 

for the  abob rule; takercrsbi the  Begarhcibf o i  Jmtlae thinks f t  

. goes $00 gar &ad ebould be afrtokrn out, for my gar% I[ ~*a %a- 

Ptaaalng. In  tber iirrt l i m  or two, X would siluMCitu%a ior 

'24o@s 44 and 4B the follm%ng: nTiherr an o i i i a a r  at the a l a ~ s  



described berela euee or & ~ u r d  ssl suab oiitosr, he  rap be . . . H 
You gee, that fsa very lfttle obasge. @hot I as tryiag Co do i s  

Oo mks olear abat I Believe ii~ the slIltuatlon nm, tkat %t is a 

sattar oS pZeaiag and a 8eate@r aZ t h e  oou~tcr RovZag ta 

o i  %be o2f ioa, that i s  ahen t h i s  rule %auld agply. IO. i s  ~ o t  

up tc t b e  am& te da ~OOFB ~DLIQ look at  thr, pZeadt~w. 

UB. Y w  would et~i l rb,  the aord *luavQat the 

sad of lPae 44 m d  the rsrde "sue ar be" aC ehr, WginoLtlg oi 

l ine  bb, rad iaee;llt Rsues, or faw, 

that ,  rllbaugb f t  &a ths arsw p s o r n l  idea. PartLauB~ky ior 

Bay *sues OP i s  sued ihs mrwrb 09211cerm. That aould be f f ~ r  iru 

tion. We bsve dons somthiw sad we hove pe~crae tbe beat ro  asa 

m. o IYPIZ you *%ate ag;alo, ib4ge Clark, brna 

you rautd ohaags i&ne 449 

sued in htlr of i i cLa I  trapnaityn l o  lia@s 68 aad.48, I roulid 

suba2itrrts ''slueer or 3s sued arr rruab oiflcerM, Yy Sdea imf oat 

t o  change aur tntsnt,  wbiah f Boo*% t h i W  as lrro Baing, but X 





psabably you would get bsok t o  tbe iWivtdual  sooaer alp later. 

But I rould aay ff you aamd the  Departmat oi Jurertioe, I thin& 

umder our rule auy ob;jcaot ion  made would Wa to put fa  alr in* 

dividusrZ an4 not t o  di~rafgrr tb4 aaticra. Therrfors, I think 

I arhouZd sruggsnse that  would b6 s oars nbegr c~oarlsbady 

wry quiekXg, gassiblg even the judge, ~oou;Lol s ~ y ,  "fP.iorul, f 

srfrrt clntarrfng a9 iajunotPon, X want faolgebody t o  sa'ksr it 

againert .* Thearelore, I sahouk3 tblalr that rould be a oasls 

ahera mrsry asrmarly yau warrld put fa  f k s  mme o i  the gsmoa. 

: OlouldmDt you rather put i n  t b e  oam 

o i  tba drl~rtrgot attorney cr fke proeeaut ;tag oirliarr? That 

irar, aau3da.@k mu rather gut in t b s  grmecuting of f  iasr, what- 

ever %be s$;&fsa %#? Pi %t &@ Lbe fJ1Df%eb Sfseer Disfpkaf 

Attosmg Zor muah a BistrietBt, 42 reulda@t maka any dtiXerr~acl 

whether o m  psreoa go% out o f  Chat Job 8nd sowbodyelss got i n .  

PC reuld not be the  whale Dspartm~rat o i  $ucltiar that you were 

JliWZ#Z CLaRlCt Y e ,  Z ahould th%ak that  is skghf. 

X tbiak that i s  what tho Drpngemnat d ~ e a a @ t  very muob X&Q bere, I 

beoauss Chat meam i f  they aom %n a d  ob;)crot, t h e y  cannot tiorur 

or move t o  dirrmfrsa, alla so on; Zbtry have Lo rr i iect  t o  say, nWe 



I t  seem t o  pie that i s  a epod tbiag .  PP the -part- 

adds t o  tks sharwZng that i t  i s  a goad tkiry$. It dora allm 

a g2atat.lf i to be Letas gwclrra, but de$eadaat;ra here have a l l  

t b s  idormatfon ms well as parhapa the Zegal kaowl~dge, Par that 

mtt;ez'. 

mME CIdRItt Ar f aof righ* $hat that aouZd 

do- *itha~t fhisl? fbilxlr so. You eaul8 aus the  Collsafar -- 
esouee me, d%4 you sray the deos8s@d CoPleotor7 

mQm8la z lo. 

fbe Callrac4XWr and %he ~tggulat l tgn~ have Wen cbaaged ~o $bat 

the CoZXscntor: has am WQ-PJ t h e  DSetrioZ Director. 

: That Ss t n  tho fateras% ~ v s a u r  &ode, 

isna.t; sea 

nithou2: the 'rub. Do y ~ u  kam t b r t ,  Maate? f wauld have f a  

look Wok at the p r o v b i o ~  t o  be eure. 



I t h i n k  that i e  t h e  form. I do not knm whether you sue the  

Distriat Disector or ~llhstbsr YOU B I U ~  ChB Comm;Laaloae~. f am 

iaolined t o  th%nk the s~tatuta s a p  you sue l;h8 Comissioaer. 

Ths CoZleator no longer exists. 

Cig CLARK: We have e m ~ % b l a g  on that  on page 31. 

Thaf gSvas tbe  maasury Qrde~. T t  does aot g Zvs the  sfa$uta ior 

Code clbanggad it, and i t  my haws, .li you ra~ted f o  sue for more 

fhan $10,080 i n  diretrXdf aourt, you rould have t o  brtng the  ru i t  

againsf *be Direator, 

: X amquifg sum 'tbaO 5s oharqgab, 

and not by thr i n t e ~ n a f  Rewraue Code. That was obatlpd very 

oourt  fa^ any amount %a n tiax matfsr, and f lkk1113r you aan get 

s t s l a l  by jury,  too. 

m* 

do not bsve t o  go tbro'ougb that wrtlrery b~rrtlls~lsl o f  suing %be 

~ b l l s o t 6 r .  It wed t o  b. eke 18% %bat you oould on ly  @ups the 

Collcloto-q, ualsse he IPS daad, and then y@u could sue the  asifad 

state, that you can altaays sue tbrr Unitad Bdtates. 

K: You craa sue I think ior any slnaunt &a 



l!#R. L1CWNN: Tbst Ssi ~ f g h t ,  and your suft nauld be 

agaimslt the Unfted State@. 3 thiak that ts the  prwsrrt law. 

JW016 CURE: Ole caa look thst up, bu,ut X am qu%ts 

sure that  was passed oaly w i t h i n  the yea% 

#: You dcr not urxdertake here Co say nbaa 

you m y  sue saleone as a publio of i iaer ,  do you? Buppoec~ you 

uadssfake ta  eue a Dlstriot D%r@otor and you hsve ao r t b t  t o  

slue the District Dirrator, *bat aeuM an* be w i t h i n  t h t r  pals 

or t h i s  amesdma~t, 

dUMiE CaJIRK: Mo. i s r  what Z was godng t o  ask 

mx*,  P am fiat qugeet ssJkare, 

: We actanaot undereake to eray bow you 

plead. We r i l l  not undertab@ t o  araJr bm you gfard, but ara 

crsn sag. that  P i  you brougb& it; t o  begfa ~ i t h  ag&-%acel: tbe pub%&# 

of  9lcer snd t h a t  gublio off taer abanges hfe ident i ty ,  you da not 

nerd any raub8titutton. lsngt that rtgbt'cr 

mOmB80R 1YL008E: 1 Cbtnk 1~e go a X i t t l e  Surfhdr %baa 

that  under Judgs Clark's acsw ebaage r wVhen an o t i i t ~ e ~  ob fha 

be desasibed as r p  party", and ~o on. L th;lnk thst %s a f tar 

idea, X uademrcand it, you aould as@@ f be DapaiCmarat o f  . 

Bro%asll came l o  and objected your suit  @auld go an. X i  he dtd. 

.0t )3e~t ,  2% P I O U X ~  not abate, but be %auld be substituted.  Xaast 



thpt  ~ O U F  idea, JuQge? 

d 15: Yes. Although f rorrd~r i f  o w  ruze 

goes so far as t o  Bay you could sue a departmsnt . VIQ t h l e k  o i  

ft a l a a ~  8s aarr of f toer .  X i  you ehaagr~d your guestloa and 

made i t  Attaraey Qeaeral, Z arould agrae. . 

mQPES80R B: WdZ1, Attormy W n e m l ,  then. 

D m  a :  Ves, 

CURIE: Yes, X rabould th iak  that  varould do, but 

f do mat th tnk  %ha* ae do adythtnp f o  srdy that  the Attorady 

QQmra'l o&a be, slued somep'laae where he aannbt be sued. l r o ~  

examgJe, if t k ~ ,  Attoraey Osnerrtl rere sued in Na~ea Yorki you 

- sllould ham let ill the  quest ion that that i e  srn fmgropsr plaors. 

f do not s~40 that. wo have dow anything about that. 

A l l  we have doae, ae I aee, i t ,  i s  t o  make a ebor~hrrad 

iom o f  denand. Tbae b ~ 1  wbg %t 313 laeer grovidlad t h s f  anybody, 

inoludiag the  a o u ~ t ,  aaa put in .the name, that tbisr phrase 

and follming really go beyond t h e  t i t l e  o f  t b % s  aiulle. *hey 

do a0.C , deal r 5th sub@€ ktut ion o f  part %@a. Thcy purpart t a  

srtate bow you arnn bpZng tbe llruit t o  begin taith, i ~ s  that'oorrectl 

t hsf gesra bs~tbad t ha t i t  le , bmloauas 

the end goes 13lsyoad auWf i tu t  %on .. XBD@€ f hat rrorreot? 

I 
I 



CURIS: Pee, I thlnb oso. X t  makes a @ubefltuts 

#at. PWPT)W: t e  might add somthirqg t o  %b f i t l a ,  ob @be 

rule ,  t@Suit: BLgai-$ $n Ofiiarr na CJ~ctb.~ 

m, 1: Y Oi R C P ~ ~ P ~ Q P  $f 'TB@ ' I W ~ X I ~  %a %Sk@ & 

af %he atatuto qhiob autborierrrs a suiZ ag~inst; ths  GommioceLslasr 

o i  Xmtslen~l Revenus and sea haw *hey no~4ed it bscaua*, aa g 

uada~erOlan4 it, nre are really tastng tbr  p~inoipZe eaJ tkaf 

strtuta and agrg3ying it pnaral ly  t o  gublta o f f  tare, W n @ t  

tbat ahat you have in m t l l d ,  JudpF 

JUOQE CUBIC: V b s t  bad sum suggestbon. That was 

N: U*. Zblraaa.hro gome t o  pt the Xtltemaf. 

C W :  That i e  o i t r d  on pager 20 and 41. Wa 

Z nould aot, want to rsg that nd @err 

Zfmif;@d *a tbae, 

a* 

ths  phraadag and Langwm, 

The statutory citrrtiom Ls fbsre. 

Leland, oe have tho oifrZior, X143 oi  tba Iatdrxlal 



Rewnaa@ Code 

m. 

PB E: ll49 i8  not very d e i i n i t r .  X t  W 

aat vary orear. Thisr reads: 

'Lb* also deals only  wSCh tbs  guesf Srta of reuMf&%uttoo. 

%bere m m t  bs arrother efstute abich Bays ~rau oaa start orvt 

name. Them mure% b# aacrtbar grevirPioa ather tban fbr one, you = 

or no*. I thing Zbis i* the one that: art sss tszlri~g about 

Wbraoauer ns say t bat 10 i r s  uanecassecy l a  proaaelt i 

aag appl lale  aourt motowing t b s  aatioa o i  tbe Tax Cowt .  

pay br aaotber tse~tioa appP~riaigg tc~ eke o~dgkaal aaf ion.  

jUWE C W K :  Pa you have thar lateat amndmantr 

fbr.9 LsXabd, do you pearsrsbsr last  rpring,.about a Jrear ago, 

there wae a provWion made ohaagiap: the eut t  in the B i a t ~ S e t  

. aourf ltrrvolviog taxers, ~emoving t h e  l%iattationrr aad g f o v f d i ~ g  



OOP t r inP  by Jury. Do yau reglambetx tba*? 

; I mmelahr %bat, yes. Thart saaa about 

t h e  poiat wade by the A t t o ~ n e y  anereloe of f  %a* that  re, arbould 

aort mend t h e  ruZe a@ psogoged bsraausrs our ruue have no 

applXo~tiotl b the aovBa of sippal. 

Er OX aoumo, the  poinf that they do mot 

Lmport~a$. Wha2 .  the  nsxf aenolwioa sbould bo m y  be mre 

BebatabXr. X sbould think tho ocwPusSon sell might Lnr that %e 

then aboullB atapt adoge%ng them wham r e  m a ,  me Supmm 

Coup* of the  ftnlted BtaFse, &a adopt lag; rules, adopbsd ouf 

rug@ o i  aruWtritut ion. I urrd*rstood that t b y  uaderetood that: 

they wsrlo going t a  ioZlcvw along wifh %Wtevsr rslef done. 

1Pdtrh0pp IF. MOD$@ QBD, te l l  us soaething sbou* that,  

tblak ow qay 02 brtngf ag the  oouatlr oP appeal. up t o  dsts t~ould 
, 

b gsrbaga , fo  mske that wan8mnt. 
b 

faclfzoP %~ra +be d%s$rfck @oar% or a b a ~  %be d % s $ ~ P ~ t  ~ 8 ~ 2 ;  had 

ma849 an adar or subsrfi%ut$sn alir ha6 rolllarcl that f t  am urrrg4slaee- 



DBXVERi Isn*t  hat they had t n  lrrind that i f  

tbsrs %rue a darsZh pslldiag ~ppe83 ,  nnd fhar rule ire df9iereat in 

t b w  appellate aaurt, it  light be oan%m%ng to the attarlrcsya? 

FMy would be rarlying upon the d i e t ~ i a t  aourt raze and  night 

bs aonfusled i P  Were aaa ra di2fsrrent s u l e  %a t h e  appellate 

~ 0 ~ 2 %  r 

But eacrh appellate aourt ourkece &ts ma rules, aml 

t b C  atftuation, It aartaialg f s  fmpraotiaal t o  t p y  t o  havs 

any rooxt of lialrsotl v%tb thea or aay oooperaf Son l a -  %be, 

iomulat fun o f  sules in Che f imf  pxa~ace. Ei anyone oaa$@d Co 

undertake t o  go out and get thr  eleven oirouit~l t o  sgme with  

ulr, P bid them spsrtd, but X wauSdogi: %ant t o  t r y  it. 

ICR. DQD(3E: f do no2 fhinlr aay reeoiow diit2aullty 

wau%d ~ P S ~ C ~ ) .  

JUBaE DRXVEB~RI I don% fbSnk ao, I tbfailr: rr  eboulB 

do o w  uork B ~ B  not pay ateention t o  what tbrr appallafs goart 

migb* do. %%st i e  O b a i ~  30b. 

Ni gudgle Ctark, Ln your rsvision of fha 

rules of the  PI~QoM CZPQUI*, Bldngt you adopt fbe diel;ricrt 

: 3 tbough* you d&d. 

: Do you have a aogy oP our r u h s  here? 

1[ jurtf $lonet ~emetsbe* on that.  



l a  the oourt of appeals. 

K: I d i d  %ant t o  add one. other tb ing  nbfoh 

I tpl soolsqbat ciPong the  slame l ia@. I don't think. rtlallp there 

%a tths @am@ amount of guatltrtion f n  the app?llrrte courts aa 

there isl kerWe. The ease has beea pretty m w b  Oormd, and %hen 

tt omear fia our c~aurt sad we ge;et onas, praartio~~ll y alwayar 

as a mftar of  aoumo re have our olerb ~ndoree f baa, ~ s a l l g ,  

long delay, aad i do no* tfitrilr you gat loag d%lay o i  f he kL& 

bPva hrrd these vaeious lauborditxsk quaetloarr corn up.. X think 

nlre the bind o f  que~ltioa wbiab aam up fn dtsLat3?&~6 ooyrt. 

Thsy do oomr t o  rn on appeal from Chs distriot oougt, ot coureo, 

but f do oat elrink Obey am laaci.Ty raised i n  tbs agpsllata oauat. 

X ham Maver seam aay re@% groblttm t~&*h w. 

There ts a pmblea in tho B i @ t r t o t  8WWkj tbs~e 

adeees fadirsafe, but ni th  us i$ a t~3 ~ ~ a r k o u l  iadaly 

r i q l y .  The parties agree on arubstitu%ioa, the  e l e ~ B  eadere@@ 

it rar done, aad qce ptsotiaally (forr*'P; sea - it; byand eke po;int 

that  Chs olark bae noted tit oa tho r~agttaa 02 the rsloord and t h e  

BrieP~s. 
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Or, Co put f t  another rag, I %hi& t h e  Xtepnrtneeat o i  

Juatiolr obJaatlon hara har perhaps teahal~a%ly art n~curate 
t 

atatmeat, but it seam t o  ae not t a  br M F ~  1 ~ ~ s l f s X ; l o  OF 

%apartsat as t b s  Gasera go on. X i  are have the disi tr lot  oourt 

gmat Sce iized up and t hst wo~gs, I f htak qe haw done at 

laaat 80 per as& o i  the task. 

at%. 

Innpurr* at the end ai  Cbs rule b.gitralm &a ftm 46, aot 

~ n l y  beaause it gose Wyo~dl @su.b$iauC;lon, but it seema t o  

t M groicarsriiaanal imprsrrs Lon f haf you oaa g ~ ~ ~ @ s a L l y  ;em aa 

off.lloer when apparent lp ert leaei; Xn aomrr omom pug oarrprot , 
ewb ae 8hs C3v1L Bervtes ooss $0 rhwh you re*erred, UP. Bt.yar. 

HiR, l?mlRmt astendwent rculd laavo ao crpplioatrloa 

t b e ~ e ,  W D U X ~  it, but i t  W O U % ~  %PI ~th@mB. 

sudl offiocrrs as auob. X i  we rego tn&&Sag the law, t gucarse re 

. would favor making i t  r pnaral psowP8ion %hat %i yaw ra2ainr 

nps really against B mprtleaat&f;iv@ of tbs g ~ v a r ~ ~ e l u t  peu 

@auld sws f&e ofi ios. Dm& %his  lopguaget impfy that a@ nlpr 

try ing  t a  say that WreP 

HIT=&: l#m aarr you7 

m* 
stghf g*t fl-m impseesion that we rere f r y b p  to say %bat. I+& 



badfaate generally we th ink  you sue people as publio oiiiaerre; or 

I doera i t  man we don@% know when you oan do it, but f i you do it  

. you do not needl t o  name an iadividuaS? 

JWOE G W I :  Would you miad, Mr. Iarmrrna, giving; upl 

an cax&mp2a7 I 8un aira%d .d Iavsln*t very crrlearly ta miad %hat 

you &ref rreiersing to .  

armse.. ZP 23 had not bslea gar t h i s  deaislSon t a  rhSah t h e  

Department of  Jusfioe has rceieiirmd and wbioh Mr. Pryor pfoked 

up, I. would have Chougb* you could blur the wlCLvll Bervloe 

Cornisleion, that: you oould brlng a ecuit: agnP~st the C i v l l  

Bsrvioe Commiarlsion, 9b;ich fs  @hat eke klXm tried t o  do. %he 

stakbilg ruXcaer for the dfrstrtat claw% aaanot deoidd wbe aaa be 

sued, 

m* 
Garears would f a l l  wi fhin  l i m e  44 and iollmlag; Qive m %he 

DE&N NQBWIS: lguppws w a n  the l ' t t o ~ n e y  QIarl~al 
,- 
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dwfcsad o f  Zha, Dspaa?tmotlt of Jusllioar, and you hadnet ad b%m 

and he aarne f xl on t h@t baa-. X t  souXd .rl e%ay yenough just t o  

add t h e  name, wouldnot it- ltf~aannt bg rlthauP, aoticr, o f  i t  
r 

if he bas bosn swd in h i e  o.fi iofal oagraogty. X t  ie jiuart %%Be 

ths OW oanmon law plea %a abrrtnmnt lor piiclaomr. 

l&E41B, LEUBNA: , Tha paint X am makbg, Eddie, %a that 

X might Ohiak, reading tbiar rule, - E b . t ;  tbla  was &an aavitsrf Zos 

t o  &us tbs Paymlrtar Qanaral as any publlo oiXiaw f h ~ f  X caa 

D U N  MO$QhRr By aaaslfag bicr eiftm, ye*. Yau baw 

y. You have to estve oa the iaomWPrt &a 

$he uki$e@, 

%@&. m m :  &Wk@% 4% ~ g r l ) l P ~ !  %ha% it i B  b e y ~ a d  f k  

oorap.tanoy o2 this Cmmltfer ta  say *hi& o X X l o ~ m  osn be sued 

are s w h ,  and abfah osa sat? 

: ThXs ruXe, bertng a pule promulllate& by 

tbe &lupmrmr Court on fha m a  ndation o i  this Committ~lb, 

certalatg arould apply only tohers t h e  propeg authariCg hsd 

author i~ed  gait againla% fbs aifdloer as suab. 

JIB)QfE IIICTVI&Rt Would i C  W&Q it  wng allearer &f 



=. 
oi  t h e  alaraer d e a ~ r i b e d  bereen may aw arr be sued in kirs off%- 

afar aagsoity &ad be doso sro rpue or %as xro stued, %hen such 

of f iosr  may be dworgbsd as a party by his o f i i o i a l  t32;I~i1.*~ 

r J a~ airaid that would aot bold wa%er, 

b@oaUsld %I the  statute says so, it  s a g  &o, and you doart new$ 

$0 say aaythSag mre. 
r 

BrankTy, X tbirrls tas owhf t o  do mam, an4 % d o ~ %  

ba'bisve the BI8akanar @as* i s  ag.liiost i t ,  t tbinlr you &re 

bat aslsumiag for the  

dc@s. Phi@ i s  *be maahen srroi artaelag your pleadlag, i f  you al&l .  

X man by that f hat pau use arrtaPa qordra, ray the  dtf oowy 

dsnsrsl or what-so%, as rrrigndPgtalg Mr. ilerbert Bro%tirrX&, and 

that llrr ax1 you are Boltag. You do that  ioa oonvenieaos. Yau 

ras raS~%ag %bo queetioa oi  SurMdiotion. lrke respondents 

appeared and lEtJatd a motion t o  dfiamlrre boause all t s l g ~ ~ g o x  

lSmlPerrs Xrr that aoos tcrr %bra t  aag dirareloersiaa a$ 

wards w C i ~ i Z  B ~ w i a e  ~ B ~ A ~ ~ P P S O ~ ~  th@ aama wYosrra. -._ A, B, aad CSn 



whetbr the C~m%acaion was a acrmi-eorgorate body and aould b. 

sued &I suah, 

IC @as- to nrcr that daar~l a& aieeot our gusrsfioo, Our 

qwrst io~ ie w2lsthsr we aaa kave t h i e  12ft;ls shortlrsrad asg or 

oonvenilent qag af eruing. 

%%a great m!meen ior doing %$ t;, X thgok, f s  baoause the 

courts are doing A t  rS@C along. dugpole@ Ohat we Beordab t o  

the l0lspartaasa% o i  J u ~ l C f ~ e  aruptg.ragioa and feels Chta out, nkat 

t o  be guifs atat%siied, and i t  rarrmod l ~ e a R l y  quite p$tmSsrWty 

fo raise @one guertSon wksm fke maCter was gofng along ax1 rlgkt, 

ltt &mi 8 prnoiriadi rhiab bra, a~tw or lass g ~ m n  up, hue n V C P ~  

ooaivclnSlnt ~nr l  helpful fblag. 

m,  gr~bakly kn most af tbd aarn4nrr aobodg gfves X t  a %bought, 

as' i n  the arsxnmp'l. it gevus, fhs  New York ewe; ~jle le  QOUDPI*~ 

bad go- a6 bar with tbr ewer t h ~ l  a@%%.thsr laid@ could glaes fb* 

In other waFds, and dossrtgt touob fks qluare9lea o i  jurbedia$iaa. 

I i  8 ~ y b d y  a quaafioa o i  $ u r ~ d i a ' $ i o n  he soZrres it Jwt 

tko sawit aa bsfors, buf rhea you *all% labout the AttorWy Qkneral 

you mean the &tto+a@y t 3 m e ~ B 1 ,  t o  t~$%, Ulr. Brcmna13. 



~our ta  o i  appeals might do, and @a on. %r. Tolmzra has gotten 

our r u b s .  81aoe I dma fbaass, I thknk fkety are good, but f 

have fo~go.t%en sbat t h e y  do. 

Phis hagpaas Co bd, ltuls 9, math o i  a Pareg, Court a t  

Appeals, for the Seoond CirauLt , Rule@ ei ieat ive  Augunrt 1, lssf 

yetar t 

Tber ssubatitu%ian of s party during tba peadewy o i  

an spgeal sbtrll bs fa  aoaordanost wifb Ruse %S oi the 

Federal Rules 09 G l v l l  Brwsdum, axoegt; that rruoh 

subslPtftu%ion s h a l l  ba lptrde r i t h l n  80 days aitsr %ha 

event oallSng theraPo~3 and ii not thela m d r ,  t h e  eaurt 

raay taka auah acrt ion ae i f  eball deem wpgraprlafe, %a* 

aoi; aZreet tba taking of aa appeal: are* ruX. p.S(b) o i  

t h e  Federal Rube as Civil pjroae4ureeH 

T b  LBug~em Coud rula, which i s  am 48, ia agnaidar- 

ably sore ex%ealliive. 

"Death, hiukmtltutfoa, and Revi~or.* ?@b~berr L a 

wFJu@b subailtitu2ioa, or, in Beieult thrrcrob, suah 

sruplgesction, murat be laatle witbirr. six moatha, after tbe 

4lsst.h a i  fhs, party, else t h s  ease shall abate,* 

Than there la, a prov%raton Por euBst ltutioa o i  r\ 

gowraatsnt oXi ior ,  and that  $a a eix-aorrtbs provfaioa. 

Would you l X l r t l  ta direauss if H Q ~ P  . Th@9or &a a a& %ion 



brfor* xw $to approve ths r u b  n i t h  tbe lglodiiioattoa X suglyer~ted, 

Do you nfsh t o  df@cuss iurtherl 

t i  no*, a l l  thors l a  %VQ* a f l l  raWllae their ban&. 

8ir. Tbwe oppacssd. O m .  T b m  w n  ae~rersl, ao* vo*bag. At  

any rate, there %k ;ls. 

Now wf) pas@ ta the disroovcrfy matsrial. Tha I l r e t  SP 

aormpea*ra P a v o ~  the amendmate t o  80(a) %ad BQ(b). tn baa*, 

tbsy axpmsla soma antkuaiaann. 

f iaur, 05 taking and f &er omlet. o f  taking the  de bt$~m. '1Clixa-k 

baas bsea quiee, ggaetralty approved, Doae anyone oo gsistt t o  d&@ews 

%laat? 
t 

dhrit thsO fs appgovsd, 

the addi t ion  of the ~0x48  "undue %mp#m#eH fn l i n e  4g. X@ iEhers 

any d i e a u s b ~ o n  ob that? 

#tan@@ of  theae armwndmnfa i a  BOCB), Cbl, an8 to), but the, 

polnt  that trsubXrrsl ms fat %bat X Chink wt are saraleiag *oo raaoy 

gmadmeatsr P;o t h e  rules Ln t h e  X$@kibz o f  Cbc, *athe+ hortttZtp of 



tbe Bupramr Oauct t o  t h i e  C iteeo and ~ u l ~ - m k g o g .  JW~XOII 

muoh'%imbriag a t t b  that judioial  oade, rule@, an8 so on. X om 

i a o l l n ~ d  to Chink tbrara thiags i e r  Ru& SO are pretty muoh 

Apart tsola that ,  Z am %a %&&avor of %bra rrmrnilmatar 

fa fUiW 50, I am I8sar)ul 0% too mamy agwndatQoto at  C;~L %&m, 

S and we aaah m a s %  gror~arrd rroaordiag f o  oulr  light^, 

t n  tha iLmt glaae, X do nee ksliew, ~o sno am, hare, 

ns need t o  gsr9e~m our iuaatioa as o rmle-making aormsff tea. 

aot mrasa f o say tbaf r e  shaulB xusb baldZy into *hingp 

akLoh am unnecsrneary, but fhoae matfern rlliab npgaar rm12, 

t h ( r ~ ~  Wry matters, I: thlak prrfbpa am geed fllwtr~atiom. 

They have gtwrn a great deal of  unaewssarg Craubln t o  the Judge 

@ittLng %a the  m&ion par* red t o  the gnrflse. I do a& rae 

%bat nag rbauf $t, nof t o  spprow of POW 02 ~ R Q  aarpamfe 



amsndrssnte. Zt i le  an anproma f~otror, I %hiak, tba* t h e  aumbclx 

o i  aa@a8msats i t s e l f  i@ going t o  ~e.eeull i n  rsdeaf iba o f  &mad- 

(govera our aotiane t n  de9atl by whnt ope thiab: ebs Saprem Caurt 

%B going t e  do. 

'Lakesr, $or cpx@mple, the ddBitisa i n  ( o ) ,  as t o  slbiola 

. t bere hers Men d isou@gboa and sorag d iv$oion among the  gbopXa 

sugge~tad.. I ~luggeoted putCiag i a  %bere, nshrrs tganrtovipfion 
. - 

58 rrsquesfed by a party othel: %ban the one taking t h e  d s p a i f  &@a, 

tbersoi pard by the party mrkfng t h e  rsquetrt." 

Bsm i s  a matter w b r e  X sbaulit b o p  tbal: tM a@& 

nouZd be i n a l i w d  t o  thlnk i t  had Che gmer, but Chat has Men 

ciloub$ed a good deal. f8  would Been ta ma olsarly it i s  q u b t ~  
. * 

a ctoaslderable burden t a  say $0 a gar*y who bas %&k@a a Xoag 

deposi&ion aad does 00% use i e  that  ke m u s t  pay &ha aasO 

%ha bind of reguXa.orth9an whfch lgaksrre Cblag;le run aasier laad noa?k, 



f kern oasl-sided sr ararpsd by guetilms a'lxtut what mlght happen f o 

P thlak i t  my re21 be that the 43uprarm QaixxC m y  do 

varJlous aiol4;rr ob t b i n ~ ~  %be LS.upmmo Court may well say that i t  

does no* want; any Coaunit;tee, but I Ba  at thin& fbat sbPuld 

cbanm our Meale 8s LndivlduaZr that fbe rule-rasking pmer le 

a dasitrable miag. Aiter sit, ttm supram ~ o u r t  and the wmbctr~ 

%br4#a% ~ & V I  "t;@f~ %Be&@, 

BB. r %he gra& te# nus i s  ior 2.ba part g who 

%a&@# ths degoeifiaa t o  pay for it, and i f  Cbe abber pagtjr 

rants an 61stm aopg, he pays ieg 8ks oopg; ilrnrt that it? 

JS: Ha, I tbiak aot. f t  %a nnuppcreicl dto be 

 his *auld abanw tba rule n h t ~ h  a l laasd  ths rinatag 



JUDO]$ DRXYW: I t  baa We@ my oXtscr % $OR that auob 

unde~staDxling of  tbrs breadth of i f ,  X than% that .areal@ bg 

aured by Judglca Clarlr*s gropwssd ahaage in t h ~  ~ero~df ng epaciiio- 

a l l y  fiDli$fng f t  CO B ~) f fuat&an @hers oae party takes a 

degareitioa and ilwlas Cbrt he  doe^ nat haw, aray uee, ior i t  and 

does a& viatb f o ttaaarcrlb. 10, and %hit other psrty dase wish 

t o  bnve ff: trau~crribad. Then tba other p r ~ t y  m y  Im tlrrQul~ed 

by tbs oo\rrf t o  pny all. olr part o f  C k e  aoat of tsausarkptton. 

against tbe los ing  party? X6s @an B~aldr, tb%, I barn I bad 

lhw@ be be%@ that X . incurred saw unarsoosaary sxp~narcls and, 

againart ma -- although X wasr the  *%aaiag parfy. f&y inlpma~ion 

wacs t h a t  t h s  disfriot eourtlr bava s3.Dlllar pooser. Bo L t  aauld 

bs that nltbout thSa provleAoo s d;la%r%~t juclg* aould oosll 

may, *lPbie psr t  of .the omte should never Barn W ~ I I  &PIQU@P@~# 

and P am not going t o  Cex t h d ~ . ~  

JWDQE DRIVE-8: I Obf ak qr ahould ksap La mlad, Moatm, 

kkat %hi@ refera, not t o  bbr, i iaa l  t*xaZ;ion of'tba @ssl;s; & M a  

- relEarar te tba aos2 %bat rrhntl bs bpae by t b s  p ~ t  desl regardla@# 



u$ the  8%a%&CR%81t 8f efBlb%, 

IdRI mum: That irs qugte lead Z t  $ea'Lly io?posest a 

l i m i t s t i o n  on the# pmsr o i  the judge i n  a senae, X t  say@ %e 

him, *Th%s muoh you m a t  ebargp againret Zhe parer who require4 

the takfng o f  t h a t  d r a p ~ e i t i o n . ~  Ta Fotb* ex%sraf i t  aontzoXar 

hi@ diaarartrion, and Wit m y  aay it rclrrlly raaa't nsrr*aerrry 

brreausar bs aauxd oontrol thaf anyhm wbsn he aam t o  tax the 

1IR, PBYOB: X t  says ho tang do tt, buh br doela as* 

hava 80 da i%. 

3Mga Clark, nhaf nars t h e  aordsl yau .ware golag to 

Sn@er~& tbsre? 

a p & ~ f y  atbar %!ma the o w  taktng tb@ B s p ~ i t i o n ~  tbr aoure 

may order the aaost o i  traarartgtion o p  s p o ~ t t a a  tbarrrof paid 
1 

by the paAy making the rsqw~t 

I@%. l ~ ~ ~ f t E r  Why do you put that ln7  You haw gtveo, 

rr g;smrel pmsr to the  Q Q U ~ ~  hare to daal r ~ i t h  ths m a t t ~ ~ i  %by 

rplooify %bat pert;ioular aaae, ~shioh a%gbf bri wry ua;)uot, E 

sbauld %hi&, Ce. a poor p la ia t l i i  rbo w a a  hrrfell by song 

adwree an4 did nat raat; ft arlCOen up. 

g woul4 aof a l l  atteatiom epeoZiioally Co tbatr 

&ma I t r  %be remoa X d%B gf sas -- lnaybr f ioas 



too much moved by the orftiajlmrrma, aed mybe those asitioilama 

sere too voaal from paop% who do not l i k e  t k t s .  Tbe arit hiamre 

are rsierrard to on pa fY 

WThe aritioas seem t o  th ink  that  tiria Xsaguage osilll 

give the aourt broad power t o  require aa@ arkdido f o  b e a ~  thre 

expense of dirroove~y inaurred by the othcar side, Tbe 

Camittsta of course oa3y ilxtsllded f o author %%@ rcrquiriag 

a party f a  pay for  the fraasoript ohers ha wantea S t  aaB Mac 

party who fook tM deposltfon not a f s b  S t ,  'Fhort the  

&oa~srn LslibguPeSf~ rather tbas t o  the mclrtfa M &ad&- 

oatrsd by the faot $bat ao &srelspoaderrt or%tioitriad givLng 

tkol Judge th-As pawm in tbs sttuw%%oa the Committee Boa- 

n*XS @sew t o  Ystbat the aourtQa dieomtion mag 

bs axsrcbsad puraruaat t o  that rule' 113 BL 'RBY %hai  aould 

p m e ~  oP the  o w t t  t o  arder a m  or the  otkar g a ~ W w  Co 

pay i o ~  t h e  aorst o i  Cbs ~rrrmarig't. think tt %a %tea 

broad. X tb%ak %bat you are -king o aituaf ioa a h f ~ b  w i l l  

cnws mure trouble $ban .are have $oday, ** 

That 3s t ~ h g  X put %a tho linltat9on. YIybe tt i a  n e t  

I 4@@frarbXe, It d9d i f  20 ma€ S;lhose @~3l%%a;Mm, 

me 
I 

as ar%at;ed by us aas too broad and m i @ t  lead ta i n j w ~ j ~ ~ ?  li$ 





ae ft Spt fn  the o ~ l g f n a l  draf0. dlsr ]I undsrstaad the  sftuationl 

the caourt nan SL@ iatsnded by tba ruUs to barn %ha% gmrr, A t  

leas$ ears court, iracorcttng t o  the  note, bas so held. Thsre, are 

soma other aufhoritiera wbgetoh have sugwoCed athemwe. 

Tbt%f$s appsrentZy l o r  alarltloa%ion of %her ganmral 

pwer %ha, aaurt had, although re dtsawssd A t  sarltelar Sa f 

UP a partSoutar ellOuatioa vbem tme thought B i a ~ r s e i o a  ra& f ~ -  

vaXv@d, 

That i l~lnnt your u~dsrstandfng? 

dUDQE CLIUIE: Daaa Birsltlg i s  eugge@%ing 4bal no 

zwtaia it &a the  @om thaf rtla originally euaeatrrd. 

19o Or are you suggesting: that rr laavs it 

alone, rrs itt: araa Ln the oxlfginal rule? 

DmII( PXRLlfQ: E t;biak there may bs 80- aoed $or 

o 2 a ~ f f  %oakSon, 

MR. =Urn: You see, $hies prsrsatr t k s  guecrtbon o i  

p o l i o y  $0 %hiah P~oiableor bore rsie~rad. 'Re have one oasa 

whfab reached tbPs rsau2t under the original ~ u l c ,  Be have 

one oaare ab;lob dii$erta. Iaia't tW9, right? That i s  a% the 

boetonr o f  page 26. We bsve only Wh~o owsr.  , 

fly own view, ruggestsd by makaeror loore, Se fhaf 

Chat %a noti enough t$oublo %o jusrtiiy tinkering s%%b the ~ u l c l s .  

: ThLd atmrarhaQlrt aeaslrrrarf 2y, ss X @#a tt 

i n  it@ acntext he-, ~ouZd apply o ~ t y  ta trauaarlption. rblzeadg 

fn  tho rule l a  the proviliioa fhaf *2lha f r s t % m a y  shrrll W taken 



siteaographSaally and trawcribod unlsriis the  part &ere agree oZher+= 

wisen, X i  fkeg agree not t o  %ranscrSbe f t ,  you bave, no problem. 

P f  the party who took the deposit ion aaxltsr it, you brave oo 

problem batclausis, abviously he arhould pay for A t ,  So %tie only 

dlay S t  m u l d  cnrtsle i e  Z f  the party who took it docas not wish 

f% tramorfbad and the  o%her party does, and t h a t  iwrbrarcat are 

say "%be oourf mrry O F ~ B F  the coert o f  traasarLptian gald by one 

or @om of,  or apportf oawd aaeagg, t h e  par%JAl@." X do not see. 

nbsrs you Xwe aayfhgag by spsgelling It out ham, besauss it: baa 

t a  be that na~rsw, 

you are going f o  gSXd the Sdly &ad how gar you are x~ot golng 

t o  learn anflhiag t o  t h s  dfsrt~ia0, judge t o  make a miotalrar about. 

E I)RIVEB: TRe goin* bca that re rare not drpaltng 

t~ f t h  lrhtl w bole problem oP the @oat a$ deposit tow. We are 

6ea12ng only qt th  the oost o f  tranararSptioa i o  the oase where 

they do no* agree that it reball not be traaasaribed; 

- JUDa CLABKr 8ugpoae we vofa oa SO (a) ~ i r a r t .  

YB. DOWB: Do you *kink theaa aresadmater are maps- 

sssy? 

Bardlg any o i  Zhsm are mcesarrry %n the sewe tbf e&s prwrdwe 

fa the sea@@ o f  bst tng reaeonably ef iecrt b e  t o  oarry aut mt.tsrc~i 



Par, DO=: f Bavs n gaod deal o l  rsy~ lg~tby  v i t b  faf. 

Moore @s r~~suggtegilt %on that they rea3llg am not eslmroat tal i  

woult.3 rstand up i i  you sgply tbat rcectatly. 4s we Brim, *bra 

r u b s  are working, &ad s~~kCkLng pmWy %ell,  but them have b r a  

sowloea o i  oo~%uaion, and 12 srcelnsr t o  me it i s  the  proper fuaa- 

t i o a  oi an ABv&ory ComLtts@ t o  kcrep the  matter runalng, I i  

you (10 not do tbat, o i  aoumw if mane that  th. rstrketasf and 

moat erbfCrasy praotioe %a the Beoiar%onsl i a  qotw %to pmvntl 

for t h e  very ncreural season Ghat t h ~ s e  are the saaors abiob ape 

raportad, and t h e  only roay that  you oan ktartp the p~aaaiaa 

PlsxibLe, aff uned t o  t b  kkZd of wed@ thr Comlttar visualie*rr, 

&I d o  mM %be P B C B ~ @ R ~ W ~ & Q W *  

St. 8:  @oust nm clearly b w  t h e  pmag ahfah 

you aspsoliy in  Che lsrsf i laas oi  garag~apb (a). 

K: f @u~glaef i f  we have gotten f o tbr 

poSst t~hdbm WCI m y  vote, f sha l l  ffmt oall, for the vat* Qa 

300%). A l l  those fa favor UZ tbcs lmeadmcsnt raise Ckeir bands. 

S i x .  A l l  thoaa ogpwed. Tbrea,. 

Now OBI 30(b). A l l  tbom Llr favor w i l l  ralge their 

MR. W2W3B: %hie l@ (b), taagt ILt'Y 

CWLRK:' %bls  * ((b ). 



a, : If the rule  ~ R o u l d  amradsd prt all, 

E would v&rr ior  C M  mead-nt oP (b) as you have t t .  

JUDglS CURE: Eigh*. th~sre  opposed. %%a. 

On fa), I tske ft UBaa P i r s l g  %a moving ior the  

I t  in that iar~hlon raise f;b@ilr hands. 

%Be DODOE: that  i s  .the quarst5onl 

JUDaE CLARK: Oa (a) a@ prlnted hem, 

%he fraaarar%.p.pt, 1~hether it . is  used a$ tho tr ial  or go*, 

w u a l  cteatrr for traasoripta, and so f e ~ t h ,  are i n  aases of 

IC: Yes, that  i s  true. I ChiPilr t h a t  rould 

be elear. I should chink $bat oould bts etatsd. 

DEAN maQAM: Thir r h u i i  may aetuallg be tbs lmf 

nt. You are not going t o  diartrfbuts it sit@mrrrdr. 

that  been bn Cher esisrting rule ssr t o  o a t @ ?  The oourt mwt. 

regulate it. 

Wf3OT& CLARK: II Chink gesbapis thLe i s  mow doubtful, 

*Ran @om of the other thin* wrr tray# boea tlalkitlg about. You 



laae, t h e m  arb, Q B B ~ ~ B  avatr 08 the other paw tshPch arry it i s  

doubtful. Jla you read A*, irra't that a nrara rrolPd a~grgumsat 

t b a  som 0% the  othttzs re baw, boa-@ the  one rho @Cares tha 

dspoaft%aaoa @afn(g mursif aedt %bat the aopy ie, fPled, unlseta t h y  

agmrr othewo ;icacl. 

PaOFEsSOR WRTQKI!: I sbouldl matiam Cbs arlgumenOs of 

tho blaprrtmat o f  Justiae oa BD(a). They @slay i t  gbould bs 

mda olerar ii %h&s ameadmeat i a  adopted t h a t  the  govermeat 

cannot be required t o  bear tttb oost of trswoription, and ebsy 

~ l e o  say that t k m  o~eght ta be same grsvSsloa f a  %O(o) ~ l l w -  

iagt t lnn w e  oi mabnlatrl reoordlng d c v & ~ ~ a  fos t h e  talrlag of 

~ ~ x H % N A o w ,  

: TWy are msd ior taPrt~g dapaslitiows 

alresdy, am they aat7 

n X thought they were ooaarrlonsXly. 

Tbcl gowrrrmvrnr say@, "Wlthougb tbirer language an les faar rould 

asem t o  perm%% %be ws* 09 mrrhaaf@sl retrording BevPadlr for 

dapoeition upon agmsrrtarnt el! the paflicbcr, the aaurts t o  data 

bavs aoC oEsarly approved euoh a graet iecr ." 

matfsrra, %at tm aaasridsr $he general grogoeitioa oa tbs  ~ ; P O ~ Q I P I ) B  

amandme& h@m. Are you ~sady? AX% thoea Sn favor p s i % %  radsle 

t b f x  hands *- 

DRXVER: X am not olssr osbst are are votiag oa. a4\ a 
CLARK: Wa am votiag oa tba language i n  linsrr - 



OIEbN Id8WM: I i  $% wrratmr a tranror%pe, it, bas to pay 

tW. WWB: X t  s a p  hhm~ tbs  fulanae *arkouLd make if 

oXear that rsualt oo~rfa aha&% rrot br, assassad agaiarf t h e  U ~ f t r d  

Zatar, Ha% Ist us vote on $bat la~anguagtl LEI linsa bl t o  63, 

unXaas yau van+& r t ~ a  da rromthiag else. Z doapt naat t o  hurry 

you grrtSoaZarfy, but: we bavo t o  dsoide these mnattera l ~ ~ l ~ l l  WELY, 

E lDIIIVER: It eooure to  as you oligbt get a 

tairer eqrcrssian i f  ous vdrr iLrsl rhotksr ns wilsh tb sub- 

: Blll right.  The qwetioa o f  the  sub- 
/ 

~ltanse oi fbs  am~admaent, then, 

p110818r Pro;Ps~laor Wright raiser 8 quesltion -- 

vote t o  ass wbsebsr rs sRalX Mdvs %hi61 amendl~ent t n  suXI#r2anor, 



tbs subsfanae of SO(c ) ,  and tbea deoida, afternards rhat israguagr 

wa wan*. 

JUWE CLARK: Yes. All tbme i n  iavor oP Jude 

Driver*@ motlloa reiaie tha ir  Raadar. Six. A l l  %hoar@ opposed. 

Four. That fa oarried. 

Naps w h a f  @ball do about; tb ilom3 Am there any 

suggarsf lea@ a@. t o  %be f om? L Calrra it %hat Dean Pire i g  aould 

t a b  the Porpl RB i s ,  ~ n d  3aBp Driver rauXd like t o  have tbcl 

@ub@*LSStuf %en* 

JUDOIS DBIYmr You oaa vo%e for i t  on D a a ~  ~frer ig*r  

mat$otl. That %I a%(dar ~lm. 

JUDGE CWLPIIL: Let us vat@ suooeeslvefy on these, 

X r i l l  give them to you. 

DZAI9 PXWIIP: RoZessor Ifrighe raised the quest ioa 

about the p ~ o a p s ~ t  o l  mnnp spgliaatlaw Wing w d s  t o  t h e  

aourk on tho poiat by the party wba We taken 2b@ depwi t ioa  

but dosanot ran* %ha traarscriptfon. That 2% oae ~ i t u a t i o n .  

beyoad tbs partioular poiat  that  ae bsve i a  mtsd.  CeulB you 
7 

the golnt that csom o i  *he people have raised Sa oom8trt t o  the  

Commit$ee, nhich I[ m u s t  say I tbtair ks nbol ly  just i f  ied, that: 

th%e amnd~sat f o 3Q(a) %@u28 go X ~ t r  beyond fBe a t t u ~ t i o n  t h e  

Colmmltfee had i n  mind, rhloh woufd wan t h e  oourt 3n wag crsre 



oould orde~ t h s  aaat o f  traaeoript ion  t o  be, borne by either oi 

$be partiee. I do not think,  as arom o f  our aomeatators rsug- 

gesf, the aou~trti toould automt\tically then as a rule  sf tbumb 

slake t b s  defaradanf aluays pay the  oost oP traaeo~iptioa,  but at 

lesef O t  wouXd give them that  pmer 2% they  % a ~ t 6 3 d  to .  

E CLARIC: Doas that  not i n  faot htupport Judge 

B~Svesr@s xat~*ian? 

mOm880R FBIEGH% z Yeis. 

4'UM!B% CLARK: Xf may ke that  aonvLnoesr Dealr Pirerfg. 

DEAN PXRSXQ: VbQt Po hf8  mot: Lola? 

JUDGfE CLARK: H i s  mof ion  was t o  aooegt %he language 

thicrh Z txad sruggrretad i n  ny cummprnt. %hs laaguagr I arulga;esWd 

arae this,  in subetitution ior the iealicrieed nards ta  Liaeo 61 

. t o  63 on page 34, Wgianlag wlth a semfcolon? 

"; %here trawe~tp-tion i s  roquecatsd by a party other 

than the  orre %sking €be depoBitioa, fhcr aourt my ordar 

the  om*  of %raneerip% ion or a portloa Cbereoi paid by 

the  psr ty  glaking fha request ." 
DEAR PI18XC)r Would tbers br any @asla wbrre t h e  

Frawcrkp%ion tar ordered by the party n k  took the deporritioxl 

where soma gar% of Cke aosf ekould bs borne by @oms atbsr parZyP 

JUWE CLIUOK: I should not eRSnk so, ri.l;bsut ag~lrstnslat. 

The party who takee the dspmiliion muat! i n  tks norm1 aou+*e, 

ualeal~ there As .en aglmemsat., have 2% tramcrrfbed aad iile a 

copy ai  Che ~rtmmaript rXth the alerk. 



m* 

t$an gar wba* %a vr%t&en an fa~533 

CLARK: That iel  right, 

W. DOWS: X 'ithSnllr ii you are going t o  have the  

amadwnt at  alZ, it ahould be i n  mnore gpp%~rral language eucb 

as you have in your o r i ~ i a a l  draft ,  You are irpea2iyiag oalg 

one oprsla &n your olubatktltuta, 18nguaga. 

ease arbem a p1aSnftf i  took a depwitilon and thraa a ritn@arrp 

osnt baok on hia. fIB says, * f  don't want i t  .* The d$fsndnnf 

BapEir * X  rant * tsolaraarSpt ion of k t  ,* It  sasem to me t h a t  

tbe defendan* o u g h t n o t  t o  have t o  War the sxgsnaa of the 

m, 13s Of oouree, you alpn tay  %o oenjure up 

olP $be k ~ r d  aasee .that m y  arise. V b  case o i  Judge Chanauf , 

t~hSoh ras jwC s h m n  t o  m, did no% i l lvolvo t h i s  parthular 

point oi orre man wsatisg i t  tnrnaoribed and t b e  otRer islloa, 

d i d  not want it. Ba wsat ro far a@ t o  say he tR8e not going 

t o  tax S%B owtsr d.caporeitioas taken for cfisoova~y which wrrre not 

wed. That d id  lxot involve any aonfroverary as t o  tshethat or 

not they rekoulal b@ traartaribbsoi. Thsr~~srrr ,  $bat cmss waul4 

na* M 'Qor thSa otmndmxlt. 

DE&CAN ~ W A W :  fts a~rry want t o  w e  LC later a* he mag 

make up btsl mlad not to w o  it, either am. 



ItR, MUNN: 8s dirla't use it, but it ass no* a quere- 

t ioa  o f  traneroript f on. 

rbioh fe involved here. Am we gogag to barn Zhiat depogft ion 

traarscrfWBO The fellaw wbo gave tho not gas, and ao i or tb ,  

. say@, don't ran% tt, Tbem i s  nothiag in  that that  I aare 

abou* .'g Tharn the ds2~adanZ says, * f  w m t  i t .  I want a f m a -  

aaor%ption, and I. rant ft noa ." 
Wben he gets t o  Ohe tr ial  he can offsr ft i f  he wants 

to. If ka oifclrre, i t ,  then you have the samo gueetioa ae ta 

tb@ axpeaare, Sugpws he doe@ gay iclt Z t .  Tkeo bQ ~i fsrr i l  it 

and tbba t b r e  %at s qN@a*i~xi lager o i  taxiog the oosts. Fluppoee 

he daerragC oiier it. Ile just bas i t  fbre ace aaolpuatt&otcn. Thee 

Cbie oplaioa f gave ~rou seeme t o  be applicable %a a aaslir 05 

%bat kjlnd, 

propoered rultr nRlah Ju4ge ~ i a r &  has euggraratad, I take it, The 

broader Ienguag. nould crove~ other ilrrr*nraoer vihtab prsa 

we do ao% have %a mkMt am. Itarb% that the  s%CuationP 

tsanarorigtion, and il: %a fo provtd. tbat ,  where %My do not 

agWd, the P s l l a a  *ha rants i t  mwf pay $or it. I thfok t h a t  



i e  a l l  rfght. 

B U N  PTRGXO: f f  that fs a l l  ner bays i n  arind, them I 

tbgnk we ahould adopt ths narrover Sanguage. 

2 0  a part ioulrr ~ubgeclf wtesr. 

MR. PRYOR: He baa t s  pay ZOP it. 

1SR. DOIME:: Ile, vould haw t o  pay for that, Wbo pays 

CMIRMAN YlRMELL: Ha 58 obligsd t o  pay Zor S t  uader 

MR. UOWB: B would have tbe ~ f @ t ,  mouiil hQ not, 

t o  ask $or t h e  tramqrPption o f  onzy a p r t  o i  Lbe drpcwiifion 

betseen sdvaac%ngl the present a m t ~  .to tba shortb&a@ rsgart@r 

: Tbat rould be a aarra ~ h e r s  you acsk tbs 

reporter t o  run odi %he tarstiaiony of a arrtain wibnese. Yau 

BOB HWBEI T. sug-at that you use khs arord 

*axpensaw fa@tlrad of %ha word "awtn. X th;tn& that  rl l l  avoid 

a %$t4Kk aO %ha9 csniw %@a, 

1IR. WYOR: Tbat atght hstp.  

m m ~ s 0 1 ~  



in i t ia l  sxpearne a i  p t t l n g  A t ,  and whether ar not you @an tax 

if later fi another p~oposittoa.  

JUD(JE DRIVZCRI X th ink  that  is a gooB suggorrtioa. 

MR. IPRMR: Use the word *exgeasePe fa  l ine  $2 ba~fssrt 

DRIITIER: wCostn ts nrf~lecrdSng there. 

8: Yas, X thtak t b s t  i s  o good idea. 

0 H: That: i a  vspy good. 

IOm r ~ t ~ e  toan voee en ghat: aafgh* b* fermd the  narrmer provtaSaa, 

shiah 3s t h e  aaar of  abaeb X bava (gkven you the laapuam aad 

abiab Su* Drivsrr baa, r r l ~ v ~ d ,  or tho broader one, arbiah i s  

fbo laaguagdl apprarfag &a fha printed draft. I n l l l  call for a 

vote, 5 1  thlrf is at'l rlghf, oa fbe aaimftrsr one, pod then for 

bands on tks brsadar one. Ti you ape ~ e a d y ,  am le f  usl have 

%be bade on $ha narrmer oue, Flva, D l d  you vote $or that? 

Dl&.&% WIgaOW: Z donof aare ~sbiah way you do tt, as a 

watlerc 6$ fm4; 

your hand@ on Chat? Mr. Dodge. X gueas that  a l l .  That 

nss efzt to aarr. f put YF, #organ 5a wtth  the  grevsiliag vote. 

BjXQOm880R : %hioh one, rarr adopted? 

W X B %  rt?rURXt T k  tlarmmrirr one, 



Pg: @hers transacrfptlion i s  rsquofrrted by a party aehkrr 

than tb OD@ takialg the  dsgasitiaa, the aourt: mrny order 

the sxpsnsse o f  trrmeariptSon or rr gortioa thereof paSd 

by the party nshing the requaett.* 

o i ,  OP apy~ort%onedanong~, Did youspeatry  d e f i o i t e l y  $be 

power o i  f he aourt inas limited t o  opt b n a l l y  raqulriag fbd 

party t o  pay a117 

a l l  or a porfion tbarcboi paid by fbe party lnakfng %he request. 

WII. PBYOR: He artrtke~l ouf t h ~  word@ gsoae or @om@ o i ,  

1 
or apportioned among, the  partiser." aa4 rsubstitutes %be oehex 

I *a@ jwt  ezplalniag t o  Mr. Dodge that you nrerdt 

d~trilrL~lg O U ~  fhe word@, *one or same of, or apportioned amaag, 

the part$otrmn and clutwtituting the  other iraguege. 

A@ t o  the  Uepartntentgls suggest ion thaf re put i n  

speolbiacalTy that %hey do aof need t o  pay, I[ slbouad doubt t g  

rs waafsd t o  do Chaf and I 1~bouM think, unlsso rron@bdp want. 

$0 b1k.d for the  Daprrrtmnt, re ~$21, psas that .  

devtees, I: ~upgorrre and hope that  *hme aould bd grnerally 

a ~ a l t s b l e  throughout t h e  oourts. f do not kaasr rblrrtbor Be wed 

t o  have anything speaial ar not. There i s  no reaeou ahy Z t  



ehould oom i n  here. It surg;ht to be broa4rat thrn %hipa. 

aaurSr reporting @ysta~r, daee uee t b s  ro~da HeCaaov~pbioaLly or 

by other laeahaaiaal meawn. I am @am it  does, aa s slattrsr o f  

f &at, 

JUDm C U B E t  X f h l ~ k  mrt;ainly we slhould so* ad4 

II* here3 that i t  ebould be gewral as $0 any grooeedlnge lriltn 

tRs @our%, 

: X wae under t h e  waeral impreaceion that 

~reund reaorBIag equipmat nae Wing uasd pretty gensralls *or 

Oaksag depw f t  Soars. 

1UI. PRYOB? Ian@% that in@lud@d Lo fbc tern wateao- 

map hi43w@7 

JUDm CLARE: O f  ooupser as bnve t h e  au%hor$%ly of  

ane o i  fbe  Cno suthor&tisr right bate. Wrrn P i n &  t ~ l d  the 

lawyer@ o i  the  world what %as happenftrp: hers aa t o  the  w e  o i  

aound @qltipill%trt. 

PfRI?ITb)r That war misirrlp &roicssso~ Lczutcrs'il. 

5 CUBE: You mwt not give your nsa8 t o  %hSaa;a 



K! Dosa i n  nterto Rico tbeg have that 

provir~ion, a n d  t h e  d j l8 l t r i~ t  Judges aoarmittee be supposed t o  be 

say que~ltion. 

f ahauld meation one ma%ter further, a%thouglb gny 

ma v i m  ie  no* f o  d o  say*hinlp. Hem we gat bacrk t o  %he 

2annou8 O U ~ C O ~  0% the  Hfskmaa Baa% and as to wk@Cbz we 

rehou'ld Ory %a ~ e d e f  Sae %ha% ta Zanguaga , Thcrt has conus up 

Sen JOMIII~ B a e ~  5%,  for swampla, sad n a b  doas st. 

UR, mVO@: A r e  you tPking up Rule 39 new3 

f l r  lo, X barn not gone t o  33. I am raiaiag 

the sluggrraf ion as t o  whef har r e  aihould redretiw the reubjoat 

m t t ~ r  of  '*he H & ~ k m n  rule. 

Vou rspatmbr a@ dtd make tbe auggsetion, and tM 

tluprsme Court m i w e d  then, presumably Mcsaauee i t  *as going t o  

;~btvf@w tbe ~ i a  n @a@@, an8 gram %%ma C d  Zinm .them Wva Wrn 

Fur my part, g am vary happy and qui te  satisfisd a t t h  

tbs VO%B a t  ou& last m(sttagl, rkiok 9s- $o not do i f ,  and ]I. 

momend that am. Bowever, t thought I ought; t o  rwstlttaa i t ,  

at; Isast, li aomebody wsnts to have a reuonatderrrtioa or rehs 



or. further: dieamsion o i  tbrrt matter. Tbat oould corn up &a 

vnrioua gafle o f  thsae rulere, but tb plaae a@ h f t  i t  bagore 

natural, place ta have St, 

80 $8 aaflodp rantla to speak oa it, go ahead. Ny 

ndatfon i e  that  we 3.t oup vote o f  a p a r  ago sfan8, 

A l l  rigiht, i f  nobody ma1a;sra any motfon, %hsn let  uo go 

fa $air to gay there %@ quite a bPC o i  misuad@r@tanding about 

both 99 a d  34. Or ooums, fhers ars sow lasttclss of  sulstanoe 

E t  seer8 P;o rar;r a good @bare of  the  gratagoatotsl 

' either ray dSB no% botbxr too muoh ta read the partfoular srug- 

gcirstioaki or *o %ins %hem up aritb the ~Alb02e diaaovercry gg inatpI~ .  

I tb iok  a good deaZ oi %he veact;;ton was gra and eoa on tbs  

whole bueriaeaa. 80 I domW tbinfr the whole sfi l lat  eithbl* ray  

a m  baa deofdad very l~uah byl numbers. 

X cslhall ask Bztr. Wright onbut t h e  rtloent; araitatsial, 

sad theti f tbsak *ban ne atme to t b W  we pgrobrbly mmt B%v%ds 

S t  Bad f age sack gropmLt ioa prsot iaal lp  asprratr 'lye 

I1R, R%MB : Are re Co aanefdar RuU, 16 (4) Sa oannso- 

4WlQlg CLaRHr Yes, in aonneat fen . ~ l  l t h  one provlafon 



mw about t iw  0;0e~en* m%e~r?tax'iP 

r g  I may have 

b e a  too hasty on page 28 i n  a&% gag; lsttrm iroa psagle regre- 

sen%iag pXahntjiif~. The maeat ctount hne btrea quffe the  other 

way, Ws have bseea gettisg heavy m a i l  from ~-6~aogle %ko are om- 

The breakdsm I: mate &a the original suBrmary I have 

merely a p a k  oa %be braad prinoiple of %bather dts00v61ry 

should bo i%beralized or not lilwralirced, and thwe which oom- 

mat oa very lepsoiiio things ~rbSob t h e  amsadm~atra t o  lfi(4) 

aau54 do, 

You .nofiae on gage 38 X lilafd that as o f  thc tZome X 

the; wrote, thera had been 184 Zattersr whW,crb, wi%hou% ~ t t i a g  

into detallar, leal4 it sao n grand eblw 3 f  ae l ib~ra'lleed d b -  

oovsrgr, atld tbarre vcrre 46 letters %b%ab said as rehould not de 

I Q *  

favor a$ Ilbetssliaing; sad 44 agaAwt Pibarraliefggg, ko sva at&%% 

&aye a armgority on $be g l s i a t & f i %  a&d@. 

Oettiag beyond that;, the Z i r s t  of  the slpeeliirt 

nmea o i  r%trreersrls, a problem rsiaed &a both 16(4) and 89. Tbsrcl 

ooatiaues t o  ba, act them *as at t R @  timo I orig$sslly r r o f e  to 



that  have o m  fa, 219 have been arllttasX of t b i e  grevlsttoa. 

I might just azsntion tro a i  the  more iavorabZe let%@-, 

on@ oP them f ram tbsl ChPcago Bmrr Aslsaaist don crommtttse and t h e  

other i ~ ~ m  PD ialjluran66 company, whiab was very tatereef iagy 

bar&wra ft BIppeQred t o  sle t a  take a gosk%.tioa *gainst interest. 

W, PIOYaR: You ape Calking abou* %6(4)7 

gsarrraXly. 

Thdt Pnsiuraaoe oompany isaLd i(; would not objsot, f o 

having r grovisiion tb%e you have t o  g&v& the Banes of w i t -  

nasrseac -- th& &@ a atraledged sword -- provfderd they could use 

rft;nersws r h ~ m  they bona Zids ly  disroovts~ard Eater, that $hers 

bs reom pzevlsiorr for -king a#% of tbsn, 

Them b s ~ ,  h e n  a good o f  atqgsstion that gettPng 

16(4) wbare it wouXd ba, dicsomtioaary '~l&ettb the  judga, buf mot 

a prep el^ part OP the  faferrogdto~y  grow^^ ~ b m  PBi t'uld be II 

ma%ts~ of right on4 ' R I O U ~ ~  @OBI% at  a much earlier stagb i a  t h ~  

Ve hay@ had aolrreapoaaerrels bltncega Reof esrsorr f i e l d  

m d  ~etestoa o i  Bnrrvad %a mply  t o  Judge Clark t o  %hat si isat ,  

and Juda;st #crrdkys@ril sprsiaob nbiak ne go* aoppies o i  yesterday, 

and also the Amasrioan lbsteat Lan &rsooiatltoo has taken that 

poe %t %on. 

Fbere have betea' oa~$a%n other sugge~rt %ow for 
.ct---- 



ooodiXtaatia~. One pcarrsoa @aid Lt; aauld 0 . E .  so gar as 

Ifetiog: the p r i a ~ d p a l  w itn@arre~, but you should not haw go 

It@% the vltaesrslee you ape goiag t o  oa l l  &a rebuttal. 

On@ &her dlaveXopnrent on tbaf p o h t  ;Ls that there 

pas BOW a%%*tfoo 4a the ortttoal letters 02 ,f arcsarsat Re* 

Jersey deoiaaion. Bm ilareey, of oourss, alloffrrr t b % s  proosdwro, 

The ease a$ Abbatmrao v. Coltoa, lo@ Atlqntfa 28.  l.3, whliah 

reom of our #mtmtmtae@~ril eraid ira an crraxogle ol the po~s ib le  

sbues o i  fb* hiad of g~@v?L&Joa, Z got thd case au% ye~~Garday 

and bsve h bere ii aay o i  you age int.ereetcad La &@Cooklag k t e  

Ily m a  JudapaeaC rouXd be tb&% ;te &a perhaps aof an 

ladioati@a o i  skwe. It isr o aess i a  rhiab,  uadrio t h e  New 

Jereey ~ u l s ,  at the bblgiaaiag of the  *&&ltan the &@ieadsnt asked 

the  pla iat l i f  %or tb. same o i  r%ta@aera ke planned t~ a s l l  at  

t h e  t ~ i a l .  The glalrrtiEX craewerrrd and did asf p@n*ion %&a n m m  

o i  a r~ertain wRiitn3rre. X t  ratbar appear@ @that at  that  t imar  

be did not %am tbo awe. A t  no latar tfme 454 he give t h e  

nam af ths 9lritncliera unt i l  t h e  day &fore tbs trgal, ~rkcsa bs 

tory, giving eke n 

Hmerrar, aar @son as ha boun4 au* fka asme .b d$4 

% a l l  the deieadaatSs attorney, ca'l2ed hiaa up sad gave h t a  the 

name and addreas orslTg. I%r took t;M depoaiftiarr, the v & t ~ s s r ,  

and t.hn da$@lendan~'e s t t o r a ~ y  ralii pseseat at t h e  ts;kisg tbs 

dspola t% ton and aroasi-sxrrrained. 
I 

K" 



It: %be %rial the deicrndamrt@@ aetortley i f m t  moved t a  

prevent fbs plallnttfi  israrm PBadlng the depaait io~  ~i *hi@ 

w&%~earsr, and fbea w e d  ior a rniatgial oa tbe mouads that tho 

gl*ta$lfi kpdl aot l&atod as a aittless this pemoa tbaC ha @as 

T b  oourt held Obst t b i *  rw ao'k graundrs iol: mow- 
.' t~i&X, aad *bat t h e  depoe%% baa was graparly wraed. He said, *We 

do not aownxlona violat ions o$ Zbe ruXe, and y o u ~  p l ~ i a t  t i$  abouSd 

havs asat a wr;Lt;ten strrtewnt giving %be nmrr o i  t h t s  oritlaerr@ 

as 8oaa ;99 be ~IPII 'RI it,n but rlws b %at 2be diarfrn4rtlt know 

oralllg thrt  b golag: t o  @all f bfo  permon, fbrrs gar a@ 

Wlr 38 ths p~l~llviaton Bb&t the  i~*rrrwatory ae~p as& XQF %he 

aam.s o f  nil;nererai. X tbtalr the faas @upremit Cou~e, rhiab 

baa adoptsd rmwt oE tbelse rules, lao v e ~ y  wise i n  ssrpmaslg 

gravidiw &a tR8 rule on ta&esrqgatarlrn~ f kat the o*hcrr party 

aouZd tlolr bs requZrad t o  g5ve the  rraeu~s o i  ritnrre*cs, 

f tbiak i t  iar a l l  wrong. Without ~auatilyr amell, 

pa~iaulrrr ly  thmo 0s the WWCdB, f %hitali. it i s  nraag i n  p ~ l a -  

o%pXs. 



my conolmlorn B tabat, But f just aaaaot aee asyebtng to be 

gaiaed by it. I %hi& it mm l i k e l y  to lladuos irmrud aM 

I BOB*% t b l ~ k  the iaolwioa o i  f t  in XB(4) is qukto 

eaurt 9s jugwal: i o  thrrt nattsr, ~llthauqb i tbfnk 12 i s  antixe- 

Ig out af gUas  in pw-Crlnl prccoedurs. Ths purpose 08 4he p w -  

t r i a l  proasdurs, ae iadieattld by the @&her subpa~ag~$tgltct~ sf 

@ave ti- i n  tbe trta;L oi the am@, O&vtaq a i i s t  of the 

aitarorco prir*rify does 'ao%-acroo~rplisa %hnt purpoircl at rrll, 

& L sag, f net 81a O D U O ~  appaed t o  having i t  

f here, arehough X doagt; tbt* it ts properly there. 

ruXc~a, iaterr hsrles ar*g be propounded WB seztg ar Ban ctay~ 

alsatldpoip*. @bat nouXd f b s  saastiona &sF Just'ko4il labegal 



&re you to bar in aSlm fnlp ritmarsss $a bs oal led abc  rsrs act 

Zletsd by the pareiesl 

Rule l6 aberrcr i t  l s  ct&ssretloaary, a2though nay prlesoxrt via* iai 

that 2 f  t b r t  wns brought %o we i t r  a pra-trbal aoaiBrellaa and 

Z d r o f d e d  t o  act upon %t, X waulil rehaply provide that the 

trtal or n Zm d a p  M i o m  %be t r ia l ,  X do mil: Win% X wouXd 

~slr $best f o  irubni% lLsOs o i  aitneeares %-.l@.ong f im advaaoa. 

I do not thdnlr it  &a ~ P D ~ P I F .  

848. WWNI air:wn a i o r  darp b6)iors fbe t ~ i a l  YOU 

oaanot talX abat w&Dmaroe you nrs lpoing t o  put oa. In the 

very lac% asara I gpksLa6 tlae o%Wr day, rkrre I qaa teprerpeatitrg 

r dlrrPeaBlmm% h 8 aaaat rwt @me, X bad a i t a e a e * ~  &a f he aourt 

re081 thW f didn*Q kwm wahethes X aoul4 have t a  oall ar not. 

JWGE BRIVBB: That i r r  rigeht. 

m. DODGE: a t  cursed ouC X didaCt have te allt Zhsta 

bsaaur~le $he pXa%at&fi dLd no* mke L f  neatlasrarg by his  $sat&- 

laany. 

luZ. PRYQB: Xhea rrt had Zb%a up beioMj Z sadd X had! 

ezpertcrnae f a  s e v e ~ a l  at&*@@ wbam PY) IQtdn92 %#a the 'f~Lttl@alil 

ualtfS. fhe %olka'5 @are w2mw% aver, 



a. 

a%tora~yPls pzsparrrtioa rather t b a ~  oP the  eXJ1ent@e knmled~par. 

The oZteat m y  produos rromsthfng t o  bcr aomlslercad bg t W  

nttoraay, but it ts t h e  attorneygs $08 i n  pnegaratioa for f he 

aaoe t o  determlarce %h@k %ktnasa@~ be w%3f gill, 

Yau are oomiag daag.roualy alosaa t o  Iliakmaa v. Taylor 

in saqulrlaa; a ti@% of aitnelsliises by illterrogatoriss, who, 

tncidrsat&lly, it i s  impcwrsibZe t o  name in advaaae , 

There LJP tregllnd0~11 O P ~ B S ~ * I X ) ~  i r ~ m  t h e  b m  fo $hW 

IdaettisP.:og the rt@t of an kn%@tiarrogatory, whiab  lay be f i l e d  vm?p 

early, C~smendaurm ogporr&tisn oa tbe part o i  *bet bar, not @on- 

fdned t a  people tuho mainly ass defending; aocHtQeat and l iabi l; i ty  

oaraear, but fhe  bag in geaersl. 

X was oallad up just befom, X M g f  Bw.toa by a 

prua12neat ntsmmr of our bar who certrafaly daernrt f ~ g  crag@@ 

aor d s ~ ~ u d s n t r r ,  a former preaidceat o$! tbr BoaZoa Bar Xrrata~fa- 

~ S O H ~  who rrsatd iba had Men @is& buf bad been meaning to  .sost%. 

a ;Lettat t o  Cbs C&amifi;ee abouC these obaagea suggestad in 

BuZss 33 and 94. H@ @said, Nf a# vfslrrnfly oppmsd f o  f b c e e .  

Tbay are wkolly Smpraotiasl and no* propor.* 

Q b ~ e  SP P letter Ln the i i l e  koze ir&. thrr prerslnC 

praarldeat o f  %he Boareon Bar &soofst ion and Zsla of h i e  aaso- 

oiatas nba h&va s mtaraellaaeoue t r i a l  praoticle, who are praa- 

t iaa%lp mvarr &a t h i s  ph~pre af aegf i@no% aswe. awl perrroaar 

*iajuhy craeas, who are. strongly oppoar4 to Lt , 



DEAN WRGAH: ghat %@ Cbe advantap o i  ~ t t l g g  t h e  

nmcs oS n5lae~ess rathwr than tM ideat%%y and looatian of 

persona having knowledge o f  mlevant faaka by ray o f  dlsaovcrry 

snd gre-trial? Caa you requtre isbe diarcloorurr of w i f ~ @ @ @ s  

you expiatat to a e l l  nitbout Bllilolos&w your strategy? 

ItB. PEIIIUB: Es eray ahsage h i s  mliad. 

bE4iS r Undrr WuSA 33 you oaa aslk tbrr quertioa, 

Xr, eke Bkaknra~ oarse %be Zfaw;y* raarsl ths  aas rho aaswerrsd Cha 

queet, ton, praot i~nlly. fly notlloa W lepwh as baa bdim elrpms1ed 

+--, that p u  donot want t o  eat3 and you m y  have t o  sB11, but fbr 

other party may have fo  call him. If I: am for the Bcrfeirdast, 

E HLP% rmt t o  aaSt t o  see r b t  kappeasr. I* %be saope of your 

orossw@cerKamtnation, for sxampU, ir unllreottad, as b t  XPT i n  

Uarearaohuaotts, t h i s  w l%aBss may knm so~lebh%ag about facf 8 

abioh ibl  favorabb lea ma, and he i s  weals on tbe -st a i  Che 

wkuff. f 2  f have f a  a l l  him, on oaoaa-examt~atkoa he play 

bring in a l l  t h e  rea t  o i  t b i s  matartal tkfalr ta aof rslevaat 

maf tar bi s t  mf ~ g y ,  BZaban v. 'Xlrrylor slays X 90a @Z have t;o 

Birscrlore miy cse~ntegy or $0 dMlaraXose the witacssreea X ltrn golng 



XiE Z donP% put t b $ s  ,smsrrg~ aams in, X kaDn L f .  X ham 

t;rL@d aaearr ahera I bad a group of! ~Ltltsssse &a tho bsok o i  tho 

X had had tkem dowa aa wftneescbs and tksa I #eat thera o@ay, be ! 
1 

might Raw rarrt4, 8gBell, tbe rearson X didn't anZl f b m  bs ,moaurrre 

MI. X)OWTP: Dotlrt you agrro f t  &a part a i  the mrraIt;al 

]It fs  psrC of  your stoatagly tn r gmat many Qaese, and I Ohink 

XO %a g ~ r t i c u l 8 ~ ' l y  true in, pernoan% &ajugy orraerr. 

FSret, rrra t o  lttllr 218, t n  vtsw o i  a l l  abiob bas 

Wppeasd, P am aoX; going td objec* $~etat ly f a  lsaviag tell@ out 

and f rmk dWalwurs on both aides, but arf2crt '  all, rs barr, t o  

Plve and Xeiat Uvb, ea t o  #peak. X i ,  as X take S t ,  t hrm irr a 

OP oourare you narrt t o  moogats@ $bat t b W  r i l l  M 

pega~ded aa a =treat by n wry @umta#ttal part 0% tbm bar. 

f2itkrertaaywsr do here, wtr are -.king a real dasrsiaionrb%ab &a . 

not going to l iked by m n p  geopXa. You catlaot Baobdr, it on 

doao bars. Ef6tre &B @II j9bIP~ase. We don*% raaf  to  fool ou~@rkw*l 



fbat ws w i l Z  not gee arft ia im e i t b e ~  8say. Bae f c wiXlSag t o  
I 

go r loag  an 33 li %Rat i s  the, sentfmn%. 

I d o  thlnh i t  would be a very great* mPsitake *to loaye 

f t  oat o f  the  gm-trial proaedurrr b@argrrusle ft seems ta  m, as 

rc wew clfsooverSag, a grwaf many trial $ubglss da tbira at prs- 

frirl, X do not maan as a matter of aoursrs, but vhsn they i m l  T 

iaot, t h e  g~velmareaf bas euggeetsd instances of 

the &%nd think *s oaa well heglsa Pn cta aatitrual: ease, tor 

eznwph, i n  a case llnvolviag gxlaiJl violat ionss a l l  owes tbcl 

oountry, rhsrs  it *as a queraZioa oS brrs broadly tbe  m u s t  

tm eet iavalviag d;lgisrrarrt t~atsle praof foes %a dif&weat poefts 

a$ $he aountsy. Wmiag tb@ wit~ssero abo sere t o  bs ral&@frd 

oa, L i  you h8d witn~slela@ fnvolvLng %am macbfmry AD 8oueh 

very valuable aadl very ;Lnportsnt. 

quaetjon UP tha, jut 

as dudgse Drivarr ~usrgwt.4 aad we t b r  Bcapar0laent ft&@ll ~itraaras. 

oa t bat* polat. 

X rrhouM t b h k  ;L% might btr %@XI, to put tn somthing 



aaom pbra~eology of thisr H a d  "Miore the tziaXn er wbdf~m 

the, opdnlag of the triaZn, ar sowthing oP that matter. 

The Pepartmat a very muob mars elnbatate g r a ~  

vierion. lPbirs i s  t b o r l ~  paovteioa: 

(4) Tbs deslrabf l & t y  or rstttagi a dats normally not 

X t  rould rersaaa to me it  ooutd tm done mnre lslmgJy 

and qufakly by somar suoh provteto~ a@ I have in mind. 1 4 9  oaa 

ooneider @hears mttene ka detail later. f really th ink  Lt 

would bs unZortuaafe t o  t te the bnnds oi  the judge at  the pm-. 

t%onsrrg. Ae Bob just mrtt$aned bsm, 1: tbrltlk ow advantage 

of that volunfnrg ;Interobaws o f  a l i ~ t  02 ~ i t~ess ta rn  rouM nf *to 

indicate  to fhe court an8 t o  oaurtlrref the probable leag$b o i  

t o  e~ t tmate  more c%oaasly thaa ii bs bad aa laea hma many 

1 

YXmmLL: I i  you nould leave i t  out o i  

Rule 93, f think r aats ought t o  btr put uadar t b e  head of t h a t  

r u b  rraferrfrig~ fo t h e  ialot that we eoneldarrd tha proposition 



and giviag ous Feacsom fos  not adoptfag it; % b y  haw been 

outlined bera very @laar'ljr in @om %@@gect@. Fbere fPr a very 

strong apguraent Zor the imgraatk~loability o i  demandfop: w %$st 

of witnesses n t  any pnrrticuZar stags of the aasca. It iavolve* 

cjuestionaf og abfn i s t ra t ion ,  #ksn you knew be woa a wltfleos 

am3 thaC aart of tb'iag. T t  gat@ you tn wry deep rster, I 

Chink, %o requf ro o s%atemeat, 

#Re WMEs arkole th ing  ao gar as I f  .La aroeasary 

to ep, S t  esem to me, i s  aavered f u l l y  by our present Rule, 38, 

nhicb gavels -the loo*tlon and ensblee rou to Pind out "tbs 

$ae%l&~ ," 

. Transplant tng tbat  in to  an iaksrrogatory f o be i P U d  

as a a t t a r  a i  rigkt and canforeeabte as a matter of 'right bg 

the oourt, i ~ t  abolXy Smpraat i ~ a b b ~  and A t  %a out oi the queo- 

t %on ti'o anerwar suoh an iatsriogatory. ft sse1~rs t o  me that; t b e  

qPLl for  g f  k t  rcagllg aorrtrhry t o  t b s  Bsoia;too i n  tha Hia 

E: e & ~  o f  t h s  Eeadlng trstaClrrsar takrlar t h e  

t& aay tb ls  f Srel ~tartlrad nas thaO thcsre sera cronilLetllntg 

decisions. X th ink  rooat -- that  lay be darrgasow t o  sag. 

I think perhaps numsrioallp C h ~ e  am mom B e a i a i o ~ l  miming 

tbe names of t h e  witae@sea than  otheraias, but them were 



whars it isl  Be2 i n i t e l y  dons.  T b a  there ir fha addIttoaal loattar 

of p ~ e w t r i w l  rhicrh, so far as I ksoq, had not gott~la  d e l i n i t s l y  

fato %be BblaPslZow, rbiab @auld lee leas Xibely t o  gpt i n t o  t b s  

dsciariono. It+ appear@ CO ba tbe praat%oe, bt lasare 3.+ lrsa 

bsea points6 out t h a t  saw o i  t b s  juBgr~l do tt; pra-f r i a l .  

lilt%. mWRn mv6 tbf; *be p~ov is ioa ,  tbr amadmeat 

eke grey%@ ton i n  Rufr 893 w *a i f a t  fag .t~Ltne@saar be sl&araSn@g~d. 

Do you riab t o  dlsoms %ha% ipPther7 I i  *not, st2 thoso f m  

favor v i l l  ~afele their R w ~ & B .  RPtra. A23 thwe ogposlecl. Nan&, 

Judge Drivsr, do you nish fa sons n ~ t  foa abau* 

ahan* in lawuags ~ h i o R  you wde a vzbiZ~ (980, duBp Clark, t h a t  

a M 

psior tea ts&al, you nould bandla s si%uat;ioa g h e ~ e  " c l r % d ,  

"%@b~r#!# are s o w  people ll doaP1; kaoa f am goPog t o  oall ." %ha.(; 



J1IDQE DRIVER: I thfatr I would require rsseoaably 

go& faiBh sr appealrantre of good f a i t h .  I don% Ztlbink you 

oould enioroe i t  and -he BR irottalad rule that you muart now 

Bisoloare @very witnelrrsr you rrs gofng to oaXX. I think i f  I 

nsre rsatiPriLed *- and you aan te l l  pretty % a l l  -- that t h e  

attorney rara malsgag $a goo8 iadtb  t h e  Ws1: Bisclogursl be oould 

at f be t lm i t  was mads, I[ atoulal be libsral fn the  manabtes of 

prrazittfag BItn to call af  the t r i a l  others bs had not ilmmd. 

- DIiaN Ne Buggoes X ray f arb*% do f t  arllthout 

disalosiw my strategy and E @ i t s  HSalsm~n v. Teylar to you, 

%ha% are you going f o do0 &re you gogng t o  te l l  as I have t o  

oome along toith t h ~ t  i t a t 7  

D R I V ~ E B ?  I: thinb: it; i a r  always a guestion af 

t iming iarr to arbea sltrgtegy bar 42~cl.oetad. * OrdZnarily tibe 

p X ~ l a t i i f  laalii t o  disolose strategy nhan be wkss hire opening 

etafsmsa* t o  thar aau3-t or tba jury, aad I BQB" t ee  that f ba~e 

l e  any g ~ e a t  b m n  dona about latratsglr being Bfraclorad a fa% 

day@ &few tRe t r i a l  ratksr *ban af the beptaniag. 

a v. Tsylor is aot absolute. 

%hire nould tm dlaoret ionary v i t b  the  courP1. 

DEAN HORQAN: There would be plsaty of  cmas where, 

ii I clsuld make my crase witbouZ tk aitaeaa 3 thought t h e  



: Z t h h k  i t  Bs a m.t;tar that fa 

tell at the ouesst o i  a @ale@ rhaf ~Ltnsaleole ke isl  going t o  

DRXPm,& Even he IBcxltms ao bat 9 l.it;r~assse% % ks 

gla.s.lnfbiS %s gooiag ta aal l ,  ha daorrn@t knm what t b w @  wftnersea 

are gowg t a  ttserfliy. 'Pkrar fe~tirnony m y  takrii a turn rbiah 

bsgllrratng o f  the ca@e. T b f  baa Co ba takelo Srtta oonaid~ration 

k by f h ~  ?judge. 

HB, PPYWI i t  m y  oauea h3m not Zo aal l  nft;aeaeea 

tbaf. he has already gives the other e&& aotioe be naa go ing  t o  

oa l l ,  coo, and i e  laay erabar~aarr him. 

Dm% mMAPI4 Tbsl other side say oar they rerre ralyfag 

6PZ tbt .  

a'@ DBXVEB: X aa61~@ ~ a m d  e ~ & $ i ~ W r n  Zb861b3; 

oouascl would bsl inaliaed t o  cummeaf , part iaularly &&Soma a 

jury, on %be naming 0% a w itnsrrs La a %$st who nas aof @a%lad. 

You mwf rsmslaber tkat  f ta iede~al court t k s  judg(l altnap bar 

tPls last say. fle Inst~uaCo after  fhaa argutrteat. If an a*temp* 

*age mde ta do that fn my BOULVE, f t ~ ~ a f d  f e l l  the $81~~ %to 

Bteregard that;  tha t  the  B ~ U P ~  F B ~ U ~ L F B ~  these people t o  s u b % $  

a %;Let oX rltasarrrea an8 that no srlgnliboanae arbouPd bs @Zvslr 

~bafrsaever So t h e  cralllaep o r  nu$ cellfag o l  a rStlareo rho wala 



lirrted, I[ th ink t h e  j u d g ~  oould oaatrol, that  sort o i  passibla 

abws and would do so, I think.  

!StOR. PBVOBt Do you tMn% the  J u ~ y  aould bs ooapellrrd 

2 0  relgard $he oourtors ndmoalttonl 

JUDO& DRIP=: 190, Po~rstiblp I aauld have eo give i t  

i n  ctona@ction a i t h  an itrdmoaStiaa t h a t  they are na* bound by my 

aommclali on the  evidonoe. thiak they spe usu~lly pretty mu~b 

moltSIJ;$f ad ism: 

nThe dicrr&losure prtor t o  the t r fa l  oX th@ tdan%jl$y 

o f  %if neesee B X ~ ~ O ~ B B  f a  bLl aalZdd at  the  trial*. 

oation $ha% it barn read, the  modtPioatioa whioh i o  t o  twert 

s l t ; e ~  wdirra~osi lr~w the rordss "prior to t h e  kriaXN. 

rules ems, judg~t8 are daiag $C nmO 

P W Q ~ ~ B O R  W R X Q l f i r  A graaC many am, our ~iat@r%aLsl 

aaB. IBJGMBNN; There are a great n@ny slraatfy? 

CWLRII: Y e s ,  there are, blr. Lamaan. 

am. t llbisl w ~ u l d  be oo@laf ag more t baa perhaps 



Pa admonition t o  Sudgss wba a m  not doLna( i t  t o  ebknk of doing 

f t *  

K: That Pa rgght. 

: f t may =be ths r  reluotaat onas maolrs 

iacXined t o  do f C .  X doaet know .8aw sSga3atileaat that SIP goSw 

t o  bsr, awl I r ~ n r  sure you ass, gotngg away@ t o  $acre a $re@% 

are hardboilsrd, sow o f  tksm alro more inoXiaed f o  c o ~ i d e ~  
k 

plrstMraPfg tha plalnefifgrm aide, row t h e  dolfsn4aatts pride, and 

vioe vousla. (Innca rntarPr;ain motione gar more def inffe  grrtiou- 

lam sohen others qaa't. Born o i  t k s a  79111 Let ;~OU ~ B C  by 

with a when athers won*%, You aaanof eZh&nrrts all. 

%!inr would bar at p a o ~ t  a euggr?atioo $ h i t  "You W t t e ~  

do $hi@ mar* t;haa you a m  am dolag I*," Siiast t h a t  z%ghSO 

X mads fhlls mo$%on in ~ r d r ~ r  t o  get it brriors the y. I am i a  

poet~ible w e .  Perracnally, I %auld not uea it fa ewry crelsla. 

MR. fYRSY-: Pau ortn we f t  %%thou% thdpgl fluz~t. 



MR. LJEUHN: 'You wouZdnPf ~ e e d  it, Judgta. 

DBWER: X thZak Zt i s  a goad tdea %o ~ g e l l  ff 

: I am juet ar Littfs bit norrted, if  re 

should faks L t  out om, %bat aom judgsa tniqhf drm ths in- 

isrenee thaf we didnet  think f t  aars a fh5ng whioh csbouzd bQ - 

dons at grs-trtsl. f thtnk s h e ~ e  t h y  do P f  and get along 

we12 wl tb  %t, i t  would be too bad to have i t  stopped. f th ink  

i t  tra the kind of  th ing ah&& drprsads a goad deal upon the 

habif o i  ths bar loalally. 

MR. 1: I: e b u l d  thlnlr i f  rs adopts4 it, it  

might be ddasizacsblr t o  add a note $or the bar and Che Bugr 

C!our%-raayAng that thla  i e  not *o  sap t b t  the Comm;tttee fecle 

that in Bverrp oass af the pre-inisl  conielrarnas d~%acllosurar oL 

the aamrat UP wienesrsea shourcl be mquf red, but %his &a a matter 

judges &%ready have thaf gmer, and the purpose o i  tb%a amawl- 

arnt i s  naersly to ma%@ %* additfonally alear that they kave that  

Nt. ; Bugpose a drieudantre lawyer days a t  tbo, 

evidstlae after the aloes af t h e  pfa%ntiii*ar ease X @hal l  put 

say untia I hear tha pZalnt i f f% cr9%dcraoe whatbar f slhsll, @all  

a stagls  one of them or mot.* D o e s  he have t o  lirrt a l l  o i  .the I 
I 

I 
I 



v i t a e r s ~ e ~  that he 'might as%%? 

$ DRXVm r Thsr isnguwcr of  the ame~da~at ,  #r, D d g t e ,  

gar tho fdeati ty of aitaesraer tbrrt the party rxgeats t o  oa l l  af 

that  t i m e .  Me ~ o u l d  vvey @ d e l l  gay, d2d sxpoct f~ oaZ1 them 

then, bud f obaged my mind, neaessulily lee." 

m. Et nI @ b a l l  have to oal l  the@ i i  tbr  pXatntif i  

malwsr i t  arcalssary by h i s  teratimony. O t b m i @ l l r ,  I oaaaot say 

k f bat X expeat da2it3itstly Zo oall t b m ?  

Z: A f l  right, eball r a  vats ao- or do you 

a i l1  rsfae tkelr right Mads. P i m ,  A l l  Choab ogpoeed. plvs. 
r 

t don" trio%, Wbaf do rce do from *bat point on? 

nsa %i X @an maa%l, P aa nat g u m ,  

PMOUE DRgVER: PBs, w l l l  ra See our honde agcrta, 

/ 

N X T C ~ L ~ :  what eo thw, f h e  aye%? 

Kr The aye@, to  leave it fn tbe p r e - t ~ t a l  

rub. f naat to gat the rtamoat: JuBp DpSver, Mr. %lmaa, 

Dean P i ~ e i S g ,  mywXi,  and Zba Chairman, Mr. Ultehrll, 
b 

Woee opposed 82s.: Noom, Uorpan, frodw, O * g e ~ ,  and 



any proposed rule to tbs  Buprame Court oa rhSeb r e  are s v ~ ~ l y  

divided,  E think the  Buppo~tsrs of aa amcsndnreat h a w  %be 

rbfirmatSvs o f  the issue and should edolhm a majorify &a order to 

submLt, ia tula, %o t h e  Bluprem Coulrt . 
lirr There was sr suggestion, of aoumrtr, i S  re 

k. dbd no2 put t h i s  i u r  18(4), t h a Z  r e  gave oa explaaatSaa &a a 

PO%@ t o  Rule La3 ahSah roould shes pretty olbarlg that Lo our 

JudgmenC the  power was not fbsrs, wbiob vould lsetf le %be son- 

i l i a t  that way. I don't kno* ahat fiao ~ o t s  t o  Rule 16 should 

d o ,  tahotber that  should tell eke Judge tbwt at pre-erfal f hay 

do have thre poVJbr, or mot& 

fbm* NI I should thtak t h e  mots would raay that 

the sure nrr L t  extdltls give# the poner, snd eke Comi%t@@*a 

$niormatfon irr *hat may judges# orre exeraSaiag fRrr pcaner and 

Be don@$ thtnk anything further &d ~arqu&rcrd; that %$ Lfs s 

mattelt~ bbWb addrease@ %Q;$~@lf ts the  dfsoxwt%aa a t  ekes dlQbaf;l~&rt; 

judges i n  eonneatton s i t  h pra-trial proasdurcl, 

JUUCIE C W E :  %boa aibouXd there be an a i i imet%vs  note, 

a note %hat thirn qae no* put in beoausle t h e  judges have tbs 

pooPsrV W b t  i a  t o  be done? f sugeeeat that  S t  lead. t o  a 

@areain smouat oP croniuaioa among the judges who am ilrCerrestod. 

Rule BS now dsi iaJto2y w f l l  Zeove it  out, with %he expzaaaf i o a  

that tbsy b v e  we the  pmer. 



m. 
aowidsring a31 t h e  vieme that  we have reaegvsd, aa have rraabed 

the coaalw%iion that tkgs @houZd not bQ required under 33, and 

therePore oo withdraw $bat proposal. Uirdsr 16 we say, sot 

~ h a t ' t k ~ t y  abould not have the pcnnrer, bu% that  we th ink  the 

pmsr sluiiPeLenOlg ~xfstsr u a d s ~  ths preaeat rule and tkat  the 

judges are @ m ~ @ d d l i ~ ~  ;it under the  prrrsient ruze where t h y  

thlalr I C  fa prsper t o  da Sor Them may be caaea nbsro it La 

proper t o  do so and tramas where i C  aot pr$prr to do so. 

rP BPXVERt I aalrr inilucsaaed to vote against 35 

l l b e r s l i t y  required hlar t o  get h31e butWr d i ~ e a f  ly fiaa the  

bull. f t h f  nk i t  fe  an impractical meaeure, I am tro* retmsat- 

MR, WWE: The Xibsralfty o i  Rule 36 forlrear ospe o i  

JUBGB CLARE: I am not i u l l y  sure, but L: th6u&&':f 

~oould read %he trrrn~orfpt and t ~ y  t o  make ou*. I uado~schltood 

from Mr. Leaaan t h & t  hs fhought r e  ought to put PP ;t@<rl)  som~ 

auggsation that tbere rrrst nu rate on the sarkjeat h e w  BIaause 

thsrcr warr the power, but I PIP nat sure whetbe* *baa ics fhe 



: Tbare w i l l  bs ao suggastioa %a tbe Court, 

but there wirl be a note sxplaintogl tbr  ~mlsarioa o i  the  amend- 

ment beeatatae the  gassers are %barel 

mats t h a t  we &pigasova, dongt we, B I I ~  we don@$ apgrod t b i e  OM. 

ticn. We d&4 put b t  %a raxrliar aZ our pmvioue motiw. 

f inal  report raomaChtng: ZlXta ae have ta  RuZe 8 on tbs'rlom oX 
i 

pleadin-. W s  hraz%ttogore a%&%@ted, na amo&mnt requipitlg tke 

df~aloeure oP rltneaaras fs not waes@arpen 

XQ: f t  seams f a  aas that the only oaaoluioa 

ole aan draw ir fhai: re do aot qaaf t o  st~segthen what nm i s  

baing tloao. %%a* M the only oonoluraiau that Cbe publ%o i a  

goiw t a  draw. 

r I d %d~da*t bear %Ma you sak4 aat i imt  . 
PfWZOt By tsg iag  i f  out aXtsx having rrubmlttsad 

it ' t o  t b s  bsr sad bb@ bonab, *he only aoneXwiaa akiah aan i;le 

draw.a, ii we B a ~ l  a ao%s Sa i f  f bat %ha Judgsa @an now do it, 

woul4 bo that rs dunof want t o  strcrngthan or eneoueaga tkisr 

gavtiou2a~ praatptn, beyond ghat ta  nm m3ag done. It se 

to mat that Chat irs gololag Ca be the iaevitable sclsult, and the 

trial  $udges, s a r e i ~  tkM alimia~tsd, rre geing t a  &el that 



t b i a ,  Comapittee at least doean%% want t o  urge tba, judges t o  do 

it .  ft  a@ema Come that  would be CheXr positfen, 

ZhU tbiag. Rule 16 dosen% say anything about tbe go%er af 

t h e  court or that the  aourt hae to do atiythlw. It says that 

Zharacr tbfa* may be aorusidsred. f think: t b e  court aan aoasider 

t h a w  t h & ~ g @  ~ttboItt  aaythgng b i a g  eagd about i t .  ft oaa aea- 

B ~ B ~ P  t h e  naratter of w f  %oesree, ails I unde~@taad som 00wtbil 

are dsinlg that. 

4UWB DBIVm: T h e ~ s  iar rro rclqutmmnt i a  our pro.. 

JfQDa DRXmB: Tlnat Pe rigbf. I ha8 iorgottra 

b h o  

S R r  I: ft i s  a Xi t t ls  d i i i i a u l t  t o  vote, X 

th%aB, lpitkoat h ~ l ~ i n g  yltbs. B . n s l i t  of t h s  d;laoumion. l: do@*% 

lrnan hon auah neigh* you ought t o  crttclah t o  a vofe rhem thrr 

Biecus~lsSaton baa no.(: hsen heard. 

= Parsg~opb ( 7 )  o i  the original rule rays tcrfbat a t  tbrr 

prs-trial oonic$renoe the court 1887 Q O ~ & ~ L Q ~ F  ot;bex matters 

se may aid i a  the  cl&ragaaltioo s i  tblr aat &asen Daa% thaf 

eoough t o  para%& the judge t o  talte' up the  matter o i  tho dka~s- 



3 BBI'BVm: 8 .  X Q;fPI%mB %ha$ 80~318 have -&a mwh 

woXght sar ii slrt had new* mentfowd t b i a  at a l l .  I are im- 

preserrd by nhal: Dean Pirrsig said. We oaanot esaap U. %hat- 

ever kind o i  aots we put fa fhere, peaple n i l 1  get tbt, fdsa 

t b a C  rce are mtrerttingl at iaasrt, asl ha rays, that os 46 aot 

afriik to strsngthea t h e  graetSas rbtcrb %s admit &@ prisvalstrrt &a 

: I donet thf ak you oan unisaramble t lte 

g You mtgbt try to.  t dong* thf nk we eould poeeibXp 

g: U% ms put it thga %+BY. -WouXd there b0 

objeotion i S  qca d r s i t  w s'ligbt addtt ion t o  %ha notie t o  Rule 18 

rayi~g that thia p~ovlloXos nnr not ~ d d e d  bsoauls the Bf.arcrtioao 

arg pmslt ~xill its7 

t h i ~  has Won ow 02 t b r  smt dirrowlaed gort%oaa o t  ourr 

adaftone, t f d s l y  Btr~oursrd mmag %he bar. 

CW3IUl MXW : Thae was atr Sdea rben you o m  

t o  Bula 88, 

, Fimig .  X tbittlt tbLs i s  a vosy uaiortuxratis ealartrsrrt and w i l l ,  ba 

talwrn sro by a verry lairgtr pork Spa o t  sur Wr ought t~ 

yclmentbrsr t b r t  me ehoul4 no* Ms e n t i r s l y  ddgeadanC*rr a#toirasys, 



aad X ebiak we are gofng t o a  mucrh that way. 

X was ~ i l l i n g  to gtwe up 33 beeawe I though* at the 

preseat %tam of our deve logmnt tbis was a rrrtioasl m&4iddle, 

aourss, but t o  have f t  all go f t  seeme to me Se Quslt an aonouaaitr- 

B@B* to Dsaa Roaaoe Pound and h i s  oonis8arat.arsr -- X w & l l  cba~ge 

t h s l  to t g ~ e o o i a t e s n  -- thst oe are all-out for f he dsfendmratrs, 

and I sorry, S agree anf ire ly  w%tb Dean Pirarig. Aetsr 

a l l ,  we sere vo%ed down and f h e m  2s nafhlag; mom I can do. 

I am notA trpinp: to f ind  out hm t o  FIBOOA %hat the  

vata wsca, f think the  vote wars m w t  uafoptunafs Bn4 I trjrgsat 

that t k r o  w i l l  bc3 times aad oooarsfonsr when we, osn golnt out 

that  tf 3s un*ortuoat;rs, but $hare i C  As, We crhangs, *he 

VO~P) .  IP the MACCA want@ s wrltsuup, Z tbfak they a - ~ b  p6r- 

f e a t l y  e n t i t l e d  t o  rrita, up that  the vote was rm F a  divisfon. 

N Y I E a L L !  X beard somebody ovar on tho leit 

aing o f  t h e  team hers giva some very oogent reaeons abg the 
I r u b .  we are tallfin@ ~lbaut t& impraoti~sl, $or Che iirngle maaroa 

that  %be t i m e  05 making die020su~8 tnvolvee aaairuafaa b-eauee 

yeu do not know ah@tkar ara gefng t o  aaZk Fbiem or no%. That 

--% ka wbg X lauggsstcad tbae uader Rule 39 ate put a no%& tfivlog t b s  

# tory  about tha imp~ac5eioabilieg o f  tbjla af.tw@~s rule aat aa 

a&rXy'a%a@ of the  o m i  or even a t  any point o f  the  l o  

Iram smcttly whom lyou rS'LP, haw' t o  @al l  ar expapeot to a&l l i  and 

, dlsgosa o i  the  matter as a reqtatrsd p*ooadurr, nndar Rulb 98 oa 

%be ground tbsf  we thiak i t  i s  tarpraaeiaal. l(a euah a %& 



suggaetfen t t o  tb cotlrt %bat ba, @an aalL i o ~  that  faiomnt ion. 

We cao refer to Bale 16 as giving hima dislcret Xorrarry pmer 

weer auWivi@ion (71, "Suoh ofber mttem as m y  ald f s  b b  

Btsgmition of tbe aotioa," mm it  oXeair %Bat we am aol try- 

thfnw %t asn W pz*agtioal%y and icairly do-, @ad still ipa)Qe 

rilt 0I8&3? %&at we Pfm tplts* 

HB. II: I a h l d  *hi&% that we could profeat 

&pinsf %he dra~~lng of ebs  iafercanee~ gnhtcb mse F t r s i g  

by aritfng s note eoaaatbiag! l i k e  tbiarr 

.;/ 
i 

gmat BI%g~iemaoa s i  opgnbon at the bar, l a ~ g e l ; ~  psrbnpc 

rei'leof lug the  sxptvrfalrar o i  srifemr &a the trLal of  

,cases ae to rhartbr fbsg mprssent plaintf i i& or 

ds9endaatrs, tba Com%ttes ha@ ~ e w h s d  t h e  conajlurrtan that 

B%ii ical$y o i  Ornmlng at %be t a% rhicb iat;srregakorisrr 

lgay be propounded #bat ritneaesa a l l 1  bs 

be adv.forad that mny dicstricrt: gudws, ulrdex tbri rule aca i t  



the  power t o  require 'the didlololawe o f  the  name8 of w i t -  

laes~api. Zlre Cmmlttas i s  of the oplnioa that in mnJi 

aaeea tMs px'aot toe i s  Followed. Tb&s 1~1113 be a mf%sr 

rarquiriag dsof s i o n  i n  eatth oaera Bdoordiag t o  tbe  olreum- 

f e j t  Lo +ha% s$tu&ffos for tbe dkso~etfaa af d%~%w&a% I 

judga pad Zbat; no iurthsrr meadnrtrae i s  mqu%mdeW,./ 

T b Z  oaa be mu& isproved on, of aouree, but eometbiag 

aritioism ace yau tear, Bcraa PXrrPig;, or lruoh infarenae as you 

bear, Or ~rau might do f t  more ei2eot;tvelp by o%h(er language. 

It i s  a l l  a matt;sr of empbasle and degree. 

JUOQE CUBE: Xn order t o  gee abasd, ualerrtr there 

ier objeetica we vI13.X t r y  to mark out reomthiag after we get 

gaur drag* from thr ~bporter. 

N: X was talking t o  1Yr. Tolglrn here, and 

$he Dapsr%mnt ob Just ioa ha@ incfiloated some objecefoa~ t o  a 

aurmber of tbeee obangee. We %ere just wondering hoa far they 

a i l %  oarry t h c t r  haartili*y i a  tbo say o i  aotltw ntrspmaentatigaa 

t o  *be Cebwt. 

MX LL: I daaft kaoor, but I ;tmag%rrs arban 

they bay@ %aksn b etarrd eto pos i t ive ly  on reom t b i n g s ,  they 

@ f l l  undoubtedly prcs~rrat them t o  the  Court. 

seem t o  be muoh milder, and P am g~ing t o  reo ad we t g k ~  



threSs mw preoloion aa 7aA oa jury trial .  Bkea ye% GO* to Lock 

~t t W t ,  jt* seem tc sas it; I s  tb srZlaftlet tbtag f bey ham 

r a y  @f -&Lag a Wrgatn wifh 

tbla t h s t  t i  as toalr that, they real4 bs a&ae. Z danut kxlm 

*hat. Fkat && so naob aildrr t h o  asy ol the px,ravieiorw Lrt 

Congress, aab i(t i e  net very gat  flroad what:  ne haw brea sowmrot- 

tag. X$ doe@ m@ePvca tbs  pmer t o  trams eomiarrlatl %n e s ~ a i s  

Illany eoi tkalss @%her fhlnw ta faarrct thiak %key are 

inesrrogato~icsa ws to ritgwasa tn  85. T h y  Bid 

t o  aocrept the dlcomrrery p~oviaioo as t o  idantttg. o i  r i t w r ~ s ~ ,  

oary @hay nsatcrd k* LtliatfeQ te jujt balom friar. 

le are dolag ao mny thiam slang! f be i l a e  C b y  aaat, 

i( as gave tbms tlxs prov%sian %hey barn made eo lrwQ about, 

a b u t  jury trial ,  as X am iaoPLwd & t i n i t s t y  psc 

X sbalrM thilrIr thep w o u l d  kw a %i@tle uallgkely ots i$ rould bs a 



Lfttfe uauausl f o r  thara to go t o  bhe Court. 

X8. PIIYQB: lPhat Sea % gzqatv  ddiffersnt from what pee 

have grovltded, ~ E I  it? 

rrroolae@a a) last ntghf . I aroadaaed born f bey had aarmd down 

same o; *lie bo%hssds 2n the D.partipeat. 

The Begnte aommit&as and t h e  Howe aanestttrs ~equtred them t o  

make r report of  their expertawe ndfh aoermilrarionrr arad jurirs,  

and made them d;Laa;loree t h e  l i tt le  iel lwr Wkag hamarad by 

the jury *braat in fo  @mtflttlg tbr ease $or what f k e  goveramsnt 

%anted f a  gaF, an8 t b e  big i@llo@@ biriag JAnryrrrr and grttlag 

Euvcra*Z a g o d  reourd on %ha% at a l l .  

E thlak fhat $.a Wyond the eaoge o i  %ha% we are talk- 
I 

l n g  about am. We had beetee not pet ia$o thaf. 
:xx 

JUDQE CLARK: Lst ue go.oa v i t b  EtuGLu~e 83, braaruarr 

there ape sewsrat ehlnga f bat areimpo~tant .  

The next th$ag frr logicaL oousars, would b the giving 

cbnaeralrrgl f h s  aatiba or i t s  su&Jeat rmatter prevdouraly given 

by the ta%errogafiwg partyn. What have you oa C;hst? 



of  the prop%@ %bo sre opposed t o  this rrt;Lszead t h e  amendment. 

nta whWb as@axae $ha$ tb%e 

mcsaw .that you asa gat eba copy of the statterneat o i  any caitastlrerr, 

aWhough the lsagusge snQ note ars both eZes~L;g ZXrnitiag i t  $o 

rr oopy o f  the p l a i a t i i i * ~  own rrrtatemenf. 

aoaoluded tb&t it was Bersirable t o  ham uniiomit;g oi  rulings 

bn t h i s  xwgard among t h e  iedaraJ oeuPtle, and then he statas 

*%a that  may stateta am bew, iaoorgaoatod in their rules 

t h s  uaqualif%e.sd ri&t of the  p S ~ l a t t i S  Oo obtaia s copy o i  

bia rrtatsmat, fbs propwed ameadlnsrrt ahouU bbe adoptcrd. Cerl 

eainly, a atatema* oi! the gla ia t t i f  i s  s Boaumtrt whll~h may 

be, wed for the gurposa o i  %~lpsae a t  OP i t  my W wed aa 

subatantiw evgdenae, and in keeping ffifh $Re np%.p&t of  the 

The rrrgu~teat a i  tbase aho have bean or i t  toal, of 

thase who unds~sfaad nha% ekr amcladmn4 ggoperlp marre, ira %ha% 

tRla oould be. an invf tat  ion t o  parjury 5 that f be only reasan 

the pXainfilli wp.oul8 want h i s  owa statesent wsuoul4 be ao f hat h. 
< 

could aoaiorm hSsl feottmony a t  tba %rial  fo shaf be t o l d  t h e  



%bar@ L oar P r m  zr Xaaryer f a  Cirraiaaati by the  am@ of  P h i l Q  

aopgalersr ot plaint  i f f  @s sta&smsnt. *Frequeatly strtemerrfe are 

f aken hurrk@llsd ly at glace@ rberar ooaertatrated thought $B 4 dtf X i -  

auU fl! not h p w s i b l n ,  and ~irttber the sitnesrs mar the g a ~ t y  

abouXd be so bound by the ram." 

MW, aWYQR: judgs lordbp mas &gain@% *hie  in grin- 

oiplrp, tbougk, aar I unrisM%oad you. . . 
: No. Judge Rb~ciObgs is fcr thiar. 

)IR. PBVOiB: H6) aaund up slta%%ng th&C for tb saw of  

uai iomity be nasr for i t ,  but he rasr agaiast tba prinalpjtr, oi 

k t ,  &B X ~ n d l ~ P e & ~ d  %%. 

Mr. pryor. &rr rtrrtarsr the  arg 

o i  C b s  eom@aCs of lYbrtfbye ~ h i o k  wa got ye~ tardey  be etatoa 

th. argumont whkaln the geoptrr w h o  am *rsppgoed to tbXsl pressat, - 

that i t  t~0~1tl bB aa inwit&*itlen t o  perjury. Be artatas t h e  a r e  

ms& Zn favor, that  ii: i s  uefralr t o  dspr2vcr t h e  pXafat%il UP 

isionnntSoo. 9Ren he s a p ,  *lly v&@@ &B that  S t  i s  drrsW.~18ble~, 

and (8 )  W i n  keeping with fhe epxrit 41 the rulaaa, %$ .foenrrfitutso 
\ 

an adam e i  @giny&d&we wh&ab ebould be mde av&ilsble both 

lit%grrtltor Wfore trial." 



f aboulcl thfak Judg~ Nardbye t s  &a isvor o i  t h e  

MR. mYOB-: You msy bs right, aad X eupgws you ar.. 

K: Xn t h i a  oonaeation, you olgbt want t o  

look agsln at  t h e  note wblah appears in the  green beoklctt , page 

and so forth .  n8uCih rrmsadm~nt i s  coaaromnt q f t h  the publie 

Those are the typear a i  rreatutlse tbat  I taka it Judge 

hope i t  w i l l  km adopfe8. 

Rm w i l l  yea dLIIaws i t3  

t(fTCWtt: Wactlg vbat amsndmnt are a@ 

dinauarg-grrg now? 

asr t o  Rule 35. Look rt  tbe Wsea booklet, page 88, lookirrg 

a t  Che i t s l io tsad  ilners. %e have cst~iotwa out tbe part d m n  

to Z h  aoma in Xine 98, and nbat re are dfaou~sirrg at tbe  

moman+ i a  *eop&ss ob a l l  otataamegntrs c~ncerailrg tRa aotion OF 

i t e  s ~ b j m t  matter pr&viouslty given by ithQ f~terrogatiryt partyw. 

Tbaf i s  a l l  we are taking up at t h e  aumaf, Mloauss r a  s h a l l  
x 



DRIVER-: JuBgsl Clark nods a t  me. I think per- 

t h i s  provhleion. It a g p l i e ~  t o  both psflisrr. WaotiaaZly i f  

aouZ4 ba u ~ u s l l g  t h e  p l a f a t i i f  who gives a atatemsat $a a 

g s m ~ n a l  ingury aa@& elnortZy after the e v ~ n t .  ft i s  a very 

iBIporlsaat piecei o f  rvXdrauar. 

That Se the  pain*. 

GE DRWER: I th ink  the pla iat l i i@ls  sttoraey i s  

sat%kltl@d $6 that  gibos o f  mry impa~tant csvddenoet, Certataly 

it offera aa oppaPtuaity t o  make hia.tes%innny aoaiarn t o  ;Lt,  

but thaC t t r u  eof all thetas libPtrrr% provleLoass o i  tlur dia- 

oovsry mulea. f doa't thtnk anybody would seriously corrt@nd 

thst tr p l s l n t i f f  ahouPd not be given rc oapy of bW depwi t%on 

wbZab i s  Xskea earZy in t h e  grooeedingp, and yet hero &s @lose-  

t h h g  he b e  srrM werhiotr Pt migtkf bs in the fatclresI of truth rrat 
d 

t o  let him sea agaSn unf il  Dhe tx'tal, but f think ChsB the 

p l s i a t ; i i i  arhouXd bs sat t f  l e d  oxt eieher party should bcr 

: Ie i t  pla5n tbac the plala2;tii  Cal i  gpt n 

oogy of the  Baporri.t;ion ahdah har Msa taken? 

JUDQE DRXVBR 8 Ob, Fee, ualrrss %be part 2se agree. 

Tbe rulehi require fhat it bs trausorlbed and f i l e d  +Ith tbe 

oxecerk, ualslsa the  garties agtee otberalisr. OI ooums t h e  



o i  ahether t b s  party ~ h o  hm givsa a stateleeat af b f ~  pwoiritAoa 

&a the csrsre should bs en* i t l e d  to raasive a aaopy o i  it;, 

ahiah@v@z party hor %a and ahoever bas i t 3  

$WOE DRIVIER: That Ze rhat re am aoaeidariag atma 

CWfBWN MX%mE$: We*% va%e aa t h a t ,  

1LB. PltYOR: Perromlly, X am agairret t h i s ,  but I oso 

aer, aom merat i n  L t .  The &322w who $@ truthful Bo@rsaof wed 

stated the Paotlr awl m m y  dwao'@t vary o i t e ~  play trlcksr 

aetb C h e  fellow who br t ruth iu l ,  A t  *he Etagle t %ma, I aaa s6s 

nay prevent: hfs tsZliag a BffPsreat @tory at the tr ia l .  

DEAN wBQbH~lr Tbe point they i@ %bat &=k lt;%11 

lawysr io r  tba defslrdaat in Bbo aou#s@ af  h i e  preparation. 

tst~tsmant t o  km given wbea tt i s  a statema-& of the gartb@s, 

rbiefker i t  a@s a etaterneat fabsa by tbr, laayegers or an 

be true. %aka a gsllcm who i s  krroaged donn, and a l tar  the 

aoeideat a rrlailn agent appeotrta and taka  dann *bat bs s a p .  

N MfmmtLr A* t h e  iraeipital. 



JUmB CLARK: Yere, 02 maybe even &fore he ire ~ a ~ t s d  

t o  tb hospital. Ths laqyer aamss l a  later aad the  awe Lsl a l l  

f ixed up against him, aad tbe  3 8 1 ~ ~ 4 3 ~  aaawt eve11 gat w h a t  h b  

own olfent hats said, It seems t o  me awfully harsh. tt my be 

ii t k e  lwyer gets the ~lQstemsnt he %ill cay, wily ~ a s e  i s  @om, 

and X all% @st out i f  you a/lP give B~BJ fhe ~ m t s , "  a1~ something 

Xlke that. Z t  raay faofritata d W p o s i t i o n  o f  the oalss that ray .. 

8ny way you look at  it, at ssome t o  me tf L an aw$ulZy 

harsh rsguSrelasaf. 

1BL, PRPORz IlcP, oannot get wbst hire aPigat baa said 

Wfore h i s  olreat feuad out wbaC was neoeeslary f n  o ~ d s r  to mrkst 

aUWfE CWIRr Tbst , af oourse ,  go^^ on t h e  suppw% 

tAon of! b l i @ v i n g  the  aorat p o ~ e i k l @  of human nature. % 

nould dynamite a l l  the disaovary, o f  oourme. TW.t irm t h e  

irrvorlta, g@neral argumat rregafnsrt 8ieaaver;p, beoauratf i t  doe% 

give a ob~noe %or p e ~ j u r g ,  and so aa, aacl no one Ls wi le@ 

Illi(. BWYOR: I am just prssroating tbs other side a$ 

it. It am goSng t o  voee $or i t .  

%ma W ;  % passer- the apparent uaraa;lmity o t  

opinfoa ttl the auratneaf ~ b i o b  baa b a a  receive4 among Che 



vdraolty 0 5  a person who bran@ a s u f t  gar damgas. I got the- 

tl~grerlalaa f ram readlag t h e  aaments f ha% most olt the people 

abo Wiagl drrrnags srufts am pergusrrlsl @ad mare or leas raeaalre, 

and i t  areen@ rather dsprescriag ta see t h e  oginloa expmlrarsd t o  

ooulilee, we aZ1~ap ham a amll perooatagcr o i  suah 

people i n  trying; @aerealll, but ii p w  b a n  *@ad tbse  liottersr f 

think p u  w w P 6  ge.t the v fm that psraury very aommon. 

DEAN YQRQMr O i  eowae, tho people rho ara objtilatia~ 

t o  thia kind of t h i n g  meat 8tsoagily rould be *be fmursnoe 

paogle, moaucla they Mva itheir olaSra ageat out ~ p r t f i a ~ t  a 

sfatamen% Just as gu%okly sa paarafb%er, aad then luaually they 

i~ams *ha sf  lrtsm+ta% so il; i@ bigbly BPis lsadiqg absa it: 8s 

g%v%a that wag. 

hapa as oould make tba* ststeman* aolacmhat Paore empbat io ,  

by t h e  pWdrintlf ll t o  Cab it, rball not be ~ ~ & i t t @ d )  judlt t o  

ovoraoma tbie kfnd oP ev i l .  f agree that  t h i s  perronal lnjwy 



gsw i s  rattan, but the  rottanrters~l isa" t a l Z  oa am sriBs. 

8 CURE: T b ~ r s  i e  a Yinnesrotsl ritatute that gay. 
d 

,$',~-,f 
I ". . fi that afatemeat gars by &a atajured pereroa, 

it my not  bo wed &a evfdeoloe unless a oopp ia gtven the  

injured peaoa r l t b i n  30 dam lritsr %he efatcsmsat 5s mds, 

C%lXRmfS HSI LLz @od o l d  linnersota? 

baaoh, the mre P. am inolitted t o  think tbsro i s  s lot oi sub- 

r @olilWL%ion oa one oZ tharae B ~ P B ~ ~ C I  and tra drivers gaf out, 

echosa hamnat died away u n t i l  eraah l a  reoowtsuotfag the  

aoa%4lclrtaf and tbs faotsr t o  croniorm Co h i s  ma $dea of what 

sBou2r5 have Mea done rather *baa w M C  rada done. 

ma NN:, Pluo Che eduaat ton nbioh you reaeive in 

Z CLARK:, tlYs w i l l  vote on thPs partioular pram 

viaeioa. A 1 1  a i  tkwe %a iavor ratcsa tkelr bade.  Ten. A l l  

those oppoared. %hre i s  aoacl. That f s  voted f o ~ .  

N41%* YC) earn to %?w pest that  prov2s%oa, l l a l e  



Irsged, a@ s l~e  raPevaat to the ansaelrs requirad, unless opgol*- 

%uni ty  ior t h e i r  smminatloa and oopyLag be aiiordeden 

MjeZ ma give you a l i tt le  bsakground ualspis you alrerdp 

have i%. Tbs queatioa here, X take it,  Ls largely ~aiaad nle 

to  nbfber you libauld k a v ~  t o  go to f b ~  a m r t  lDZrst an8 whether 

no d & ~ a t  provSreion l a  ZhSlr rule. Them woe a provW&on in 

Rule 34 ieo whiob qcs a m  oomlng soon, providing for doaumeafe, 

d w o d  Bssl o i  queetian bae 8emlogBB a@ to  whetber 

you-dfd aaZ a l r o a ~  haw t o  go bark t o  84, %bat So, aom steps s i  

you prwoed by aeparafa pw~6mding under WuXs 54, and that 

oemr iSke undue and uaasoesBavy iomalfrrm. 

T M t  asm up, as a laaWsr o i  iwf , t n  tkr B%a&maa 

oaare, you m y  r@.emsmbtllp. Tkr question them was rbl6$ zuls the 

It @errma as though $8 %be e%rttemat &s gro~u~able ,  na 

a ~ s  arsktmg too muab iumit as Co fha rays and m@r\no. 

Bo f h b  regulartprer th. proaedura . You % l l X  Bee 

that t h i i  W not s general provt@lon, but i t  ir a ciLrroZion &a 

ei feat  to  a* tarob, i n  an~1'(9erZng %am, ~nsob)l~Ltlg fnterrqga* 



upportanif y far thsfr  exarmtnat Pan and oopy $a@. 

I. must say % om surprise4 fhete Pa ao muah dSsrauesioa 

t ion of siametbing wbXah would ooma up &a rather a ~ t u r a l  axarne. 

Ms. Wright?, r hat have you on that? 

PBOm$BE)4W WRXgm: %bere have 'baran a ntinMr a i  masat 

sammerrt@ oa 51  an8 rome pretty gaad a n t s  taking raevsrral 

difiersnt pasftion@. Among %ha reasat l e t t a ~ e  there h%vs been 

a aumba~ of  emineat people r h o  iavor tbe amndlllsrrt a@ f C  srtmdsr, 

geoplsl ltke foba Lard Q'Briaa. Pro&m@or Fie Id oZ Harvasd 

Bfate aP ~@eaehu@e*tssW Judga, Xordbys gays it w f l l  avoid 

atrcuity of laatfan@. The Department s i  Suetice says it art11 

put nn end $4 tba pweent aumbereetne plpacrt ice. That irr what 

the amenBmenZ on @Sther of tau plroundra. 8ane o f  them say 

t h i s  r i l l  vips out tbs Illiakmaa dso%ceioa and w i X l  ~ e s r u l t  %a 

.oobola@&le fnvaaioa o i  Zrrwyer@* i l l a s .  Fberts are aZbsra arbo aag 

Plhla irr oot so, but t k s t  the  burden o i  produc;lag dooumeate i s  

so oumbpeolas upon the dsieadant , SO ~ t l e r u u ~ ,  that ne ought 

to  have ths special prooedurat 05 mot ion, 

A th ird poeritfon areem t o  b. taken by some oX the  

Zeadlug iaeursnas la*yere, among others, ibr. 8taaley Hgrrirs, 

$he Prea%dent: of the taau~snaar Counss l Assmiat f on, who approma 



o f  a l l g ~ i n g  aa iatarrogaf ory calPiag for a oopy o i  a doameat 

ilt pou f urtbsz p~otrida that on a a ~ t i o a  $or a proerrat tve order 
. 

a@ to t h e  doomeat, that the  gsraaa trySag t o  tbe docruoseat 

nou3d have go atxrry the burdarn o f  mrkmfag; aruare t o  gee AC, 

rafbr Ollsn fbe party who saertas t o  protacrt the docwant having 

tbe burQan of arha~ttng why ha ahowM not give Pt up, 

Thore i s  oaa otbat potst oa QatrtiT. abioh yaa may 

you d o m e  t s o  t i m i t  tt, peogter are Z%%ely t o  use Che mrda o i  

your answers t o  interrogatoriee ,H w tthout givlalg f ndSaat; i o n  

of jw'C r b t  f k s s  mag be. 

JWX$B CLARK: A X 1  rlptht. W i l l  you direaueia i t 7  

DEAN NQMAN: I think o u ~  note s a y  i t  does, a& 

sifarcf tka Bl%okmaa aaee, but tb rawyere, oa botk eidear aag i% 

does. IP the lawyrsl 'aho asa madlng t h i s  on both sfdee oesme 

it doe@, i t  seems t o  ms there ie no eenes in o u ~  saying we 

have, $3 d ~ a w n  so f .i; batran" .t:Ureot ile.  

Ve $ef in the paattion, as X se$d briore, of eba o l d  

yearboak judge aho, when oounsssl Rae argugag for s psrt icrular 
I 

aaastruation of a statage, said, "Don" ggXoea tkiar seatufrt, 



J DETVER: I thlak that argweat rould h a v ~  more 

a t  i e  abviously uniniomed. Tba NAWA has wri2tcrn out 

t o  %*la w~~tbsra, "You aught t o  nri+ke in now ebouf IIule 88 aad 

aae you ask Lhea to  adopt S f  ," and Chba delenles 

assaciation, X presume, has. aent the  word out t o  t h e  other 

people. A gmat many o i  elrasa crmaonts are unlaiarmd, an8 

Co rhcs%ber thiar has enc~oached upon Ifiolrmaa or not. Z don't 

th ink  it has ,  rad E data*% t h h k  i t  a i l % .  

but f am aomrwbat tsrprerasrcld by the  rauggeatioa reisrred fo  about 

ua lng $he .sso~dar ndaa fgaatedw in theze ; ndsir ignatsd doowmntsr , 
papsrar, beaks, artoounts , lef f ens, o?t ghatqragbs, not pr i rd -  

Zsged," dlsaving out "oars are mlevaatn and mu forth. 

CWAXWWlN MZW~ZWL~L: You aaat the, word *dreaigastedn 

i n ,  do you7 

ma PRPOR: Ires, 

$t,3X3B 03itEVEt3: Z th%& %n that aonaaotiort ~ 1 6 5  @&~ulG;t 

Mar f a  mind tha'lt eubnritting iuterrogataxfss i e  a d ~ o a v s x y  

davlcca. A party msg net Rnaw whether s assfain dmuoarra* pgl i a  

cxlrrtsnoe. As f uaderotaad i t ,  *bet we am trying tn  do i s  t o  

make one rrfep %nrr243a8 of t t ~ o  bera. We denst  nail% t o  bsvs, hixa 

i i a d  out arhetberr them i s  a docmen( %a one prooeading, an4 

.%he& t r y  f o  gat  $t ia aaoWmr, as bas beoa t b e  ease iormsrly 



u a d ~ r  Bales 33 and 34. X doart BEQW haw broad the  dereignatsd 

r~strlcCioa 'B~ouZB beI but a pap* y rhould bs abze to a@&, 

n58 *hers3 a letter of erwbeasd-ouab date t a  your gosrrsermefon'l" . 
OF W a  yau have a oant~aat  so-and-so?" and then tb aexZ gues- 

1 l;ic)np n f i  SO, re@* out a oopy or gtve mar ao oppo~%unitg ta  axamlac 

~ i n d  cop-y i t  .* %kt grfvilege olE f inding out by Aaterroga- 

gory #hasther there 3s a dokumeot, aad f b ~ n  of  demadiag tt t i  

there is,  whouldl be protested, 

MR. YO : Z r r r r e t  tbs  langusga of  this wtoeadm~% 

p ~ e C t y  braad, tbough, and jurstliicss the  aasumpf ion-%ha* 

tkSst i s  a &fad o f  *Open LSeramw for any kind of dooument a t  

8119 X woa4ar $f b t  i sn% porasiblcr Zo make it more resf r&aiot&ve. 

mdR1 IZRYnR: You de that by saying wdeeSgnats4n. 

QRWER! x quite agrsrcs, x aongt think tksg 

should bie given bSatlbt grtviltsga t o  swy, "Bring An alZ the 

docuwnts  you kave wbioh age rerstvaat t~ your a d ~ w e r r r . ~  There 

m%ght lm a f lisuafrload o f  thema. 

ma TCl : Z think Phe breadgb oZ the Language 
4 

barrk %a ahat maMa people thirt8. that fke tliokplan oasts' i s  over- 

ruled. 

~ O ~ G l ( i l 0 R  IRXIGHZs Judge Drgver, you aak4d aWa$ sbaf 

the arcope olF wdeaiglnaferbn ~ l o u l d  be. Z rae Xootrlng; through @om 

mataria'b prspsred for thrr Commtetoe two y e ~ s e  ago. %be rcsoant: 

Beols~ioeri haw very un;lformlp gZvea a l i M r e l  raadiag Zo tbs 

@as4 wdeaSgnatsBH in Rule, 34. 'Pksre f~dr(~ ~ m l y  ~ B B ~ S ~ Q ~ I B I  



prbiob relatr%atrpd i t  sad @arid you muatt tm quPfe sgecif  Lo i n  

a ~ d s r  t o  oonagly with  the woml wd~rrtgaateii.n l a  1948 the Corn- 

mittaa i n  @ note aald f t  ararngt going t o  a ~ e n d  the  word 

*dssSgmtedn, ft ssPd i f  aouXd LB beunaslaearsary, and Lnblcrr.ted 

&a it@ aofs $hat it appvaved of a liberal trr%dlrpmtatioa ol  that 
I 

v ~ r d .  B i a w  than the aasslpl have Men boXdt8ing paern l ly  tbat 

a l l  that %a nnsoearearg by w4sdip;aatcscln i a r  thae yela rmwt desoribe 

them rro that rbsn a psman looks at  a boo a t  be m a  *eBP 

.eabtb@e iit w daautmat wb&b f~ %anted or I d ~ ~ r n e p l e  w b b k  

i s  not *anted. NQ grastar d a l ~ r s s  oi spear i i a~ ty  i s  requfrsd. 

W, JPBmW: Fb@* i@ an arg\pnsnt $or LnserCiag Plb* 

rnsvsrs r s q u i ~ e d ~ .  IE baa*$ think X objaot. Didnet  you lrrevr 

r I i  X @aid that,  I Blldngf mers i f .  

good deal. That probably vas not infaradsd. 

X tbltnk: tho progorrsl st the mm-at i s  l o  faesrC sitar 



r X t  ebultl bsl at any # t f ~ g s  oO tbs intap- 

ra@%ory aonditfonal upon them b&qg ~ucrtt a dwutwrat. 

WWmBm : Aaremiag r s  aran.t: Ba btrp tbe, #go%- 

ma v. 'lEaylor mle, %% oaem ta  8lr aa tkfre Pe naa c9rb9te$ i t  

n v. 'Eayler. 

IDmEal WWdlr X tlaillk is&, too. 

B : %hW says the g a ~ t y  under Bale 38 

aausa. fXaBaaaxt v ,  Tajtlar areid fhat tke leattars f a  the 

1teora~ry~81 g & b 3 ~  BeM grivif@yped. bst kt b B o l  broadxp 

draRtrd, X don@@ a m  rhrrZ nwfd keep om isopa Qrmitlg 

iaferrwrreorter m B  i n  rtigeet ~eguir iap tila admms pnli.t;y ta 

t u ~ a  over ewr*ytbiw he baa fn  b&# LofiXe~ i n  the way 01 s2ate- 

mat@ %dkfc)~* 

%hs Hiahan daois%aa. Tire ror4s "rrot grivibgsdw had t o  be 

eoaat~amd raew l a  the Iffoban dsolifoa %a a way awob bxapd,~ 

then t k e  o%d faoh$oaad laaywrb grivllege. 
P 

*raZda@t qe sea%@ %a a ~ste -- 



agree. The t h L ~ g  t b a t  oorrvinaad me not t o  voe@ for Chlrr aas 

tbe statemnto of pla in t i5 i s@ lawyezat. They ray without t h W  

re borw Co ejbm a gaDd ~dason for  g 8 t t f a g  these etatemcsntrs 

oahioh have Wen tabeta right aiter  t h e  arrtrMbnt, and so iorth.  

Wm we jus t  have t o  go in and get them. Them sere @ever*% 

lettern o f  $ha* kind.  When yau i i n d  t k s  dsicladaat~* Xawysre 

dolag fbe saw tbtng, @bat ka the wro oZ our ei%ting hers and 

u s i n g  our not8 lor ran intsrprstetdon oX i t P  E% tbaf A& true, 

re ought t o  be wbJ1. t o  draft it so psop3a .grould aot oaUundsr- 

@tand J/t, 

d CMRK: IHos acru1tit la& da %s %mas$ 1 f $ e ~  *ha 

aordta %at griv;alsgedw %a %%as 88 ethBmi188 imuae irom 

d &iwoveryw? 

r mat; rould help. 

MYOR t Ye@. 

MXT 

fhs, word nimmurrew naa gateadsd, among oebar thiags, Oo grsvent 
1 

the mquired produe* ion of r t a s % a l  guaei-pr2vilefgsd undez tbe 

H f o W ~ i a  a1@a, 

8% t Tka trwbJec a%th that i s  elat  Dbs 

a aaspl @a%B those clfatagleratls in the a.ttorney*s f ides were 

not gr iv f leg~d  aad Chlay rera not lmuae gram dtlroavrsg, 

provided the p l s f n f i i f  abonad goad aaulsa gar g e t t i n g  %hem. 

dfsaovegyw, are ga5ng t o  do .  Hiokman v. Taylox aa%d tlhorssl . 



atatctnerafar aerta 00% tmonunc~, fro@ dilsaovclry u a d e ~  ptoper O~EQUIP- 

stanaas, 

a QAN: ~hegr said repsogitoa~~y you bci t o  ah09 

g~Jood ortwe. 

MOFm@O% : And ii you oauld shm good @awe, 

you aould @a% fbooo rtatarmnta. 

: Pea. 

s sZly  be Ln %he Piles of the attorney, ahlah o m @  withkn what 

aaa 3 m t i ~ g  unnarEanted gmuluireea i a ta  the f i l e s  and 

- Theass pagars i f  3n the i lXsa o i  Che at$oraeg n ~ s  

emapt irom ltiaaovsry ualerais the court ordqm that f hag slbould 

w* 

JI1DW CLARE3 T b  gay fhLlr would ape+a.tr, I tag@ S t ,  

that eke psperlg could #el; be dtlalooversd, that Be pould not be 

required t o  prduoe them, $be laoving parly would bare& aa order 

h a d  of the lnsulraaoa Couasal, I should suppoee that tbsm be. 



bra %be movfng papty. Is could put i a  &n extra provisrioa so 

statiag, i P  it warr iaoporeant . We clould a i  oouror put It Xa 

brca o r  WB eotlZ4 put it in Buls 31(a), abero *he prnaltSea are 

 give^, urrdcr~ Rule 39. 

, m8PmbB E: I dpaxt think t h e  person rbo bss 

nearrearily. WuXrr W(d) also 4sals  w Lth tsilurs a2 a party 

t o  serwr nastsom *o inf#rrog;~tories sluhltted under ZInXa 33. 

TS he BoesaPt gamply thepa propsr&y, the oourt aaa * s t ~ i k s  

out a l l  op aay part o i  any gXsadiog o i  t h s t  party, o r  d%@aSes I 

the ac%ioo oo p ~ w s r d i a g  o~ m y  part fkrrsag, o~ eatsr a 

.@. WWB: Xa @%her tords , you have t o  apsll i f  out 

9n 35. 

8011 VSIOlfi: Stl  ay book, aC leaat, 3 take Che 

vie* f hat only 97 (a) saulld appry i n  tbeae a t*@uaatlraas@, 8%- 

be ~ o u l d  serve an amtmer f o f be Lneor~~gnf orier and f bem2orr 

97 (8) nauXd no* appJr, Xaletoad, you have t o  proaeed uadrr 

57 @) lag a mof ion to eo~gp~ll On anss~er. 

tion, tbougb, uadcr 99(a), a# aa#radsld nm, the intrrrogpt- 

i ag  p a e y  k w  &a abasoXuta ~ i g h t  t o  tbescr oopies, l i ~ d  rro on3 
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thusrle irrterrogatoriss properly, f o oLf , bg atCaehiag[ aopfes ai  

pagar@, docunentia, and ao en, shy irilast he e a t f t l ~ d  to %he 

~lanotfons o i  37(d)? 

JUWE CLARE: I should thSak i t  miglht  %ell be drlefrl 

able gia 37(a). It  ssemdt f o  pie '(lfiP% PTOfessof # t i g h t  ssp &boa% 

s l ( d )  must be the arrftustfsn. Tbsre is ao iallure hero t o  mka 

tbr, atnaacrr. Pou are ceeskirrg to g@t a PuXts~ fa~er~ogat ioa .  

Bmreiam, we aura t o  97 (1) , and 11 tk lak '  iri s ~ ( P )  thezte tnigb* 

I dotl@t was* t o  rsqull~ar you t o  i r sw suab a mmteaae oifkaad, 

but 2ha ~nera*l ,  ZntantPsn would M aremsthdng %%Be tbirs: *Xi 

a party eecphe the  sttaabmont of cr~pisar,~ snd so iorth,  * to 

not sure Juet: hm %a ssom9 ChS., bus bare aga4n X a f l l  say 
4 ' I 

nb mu@% dthm that fbtr matter gar gropso2y t o  be dicroovemd t~ 

Aa % ray, I am no* t rytng t o  $ a s h i ~ n  %be Ungua*, 

buf that; fe t h e  general Pfrrtr. 

I s  are tryliag Oo iaehion rr workable ahieb rrlli 

OOVBF VBPIOULI a %%~tlta'lt Len#, 8136 them are B ~ W I I ~ I  d iJi ieult  ier, %a 

that. But ii we doasC take any o i  three devtars, do 1~e waat 

t o  ~ s q u i r s  the iommlirm .arb%aiah probably t a  8% gsaat may arrsea, 

and I tkixlk: p~obably &a the mjor,&fy of oaars, ~ i l X  'bb ~oocrar- 

sary? f tbltlk there i s r  n g o d  dar l  05 idea nasssdayg a$ tryfag 

n arse a& by aa~tnalplrot, Chat the bcFCtra~ Bay ;Lsr 'to yts%d up 



abrrt you haw. f i  %hers are pnrtfea and aouasel abo aaot t o  do 

, t h a t ,  roi o ~ g b t  t o  have the nisrahinery *a do g e e  io* liaa 

o i  tsksag *no @taps -2 or: tbW i s  mally burdensme a l l  ntreuad, 

awl vie ought t o  bat able to deoiree e Bay of p@~vid%ag f 43% 

the o v e ~ g  s f q k e  tbing of attrrobfxlg the ordiasrg cloowents t o  

tbe ia$e~ro(gatoriea, Thad i s  the $%is@ iersi ray o i  &&gag it. 

Z eu@laet that samethiag of t h e  &fad f bsf I have put 

in, ohlch %s the aamonttion to tke court to go alms ~ouMl 

cover t h e  a,situatioa and yst alZm the, o r d i a a ~ y  apd Z @ti%% 

W: Your sulftges* goo aeaouats t o  %hie, 881 I 

ua4e~attnMS Jlt , Jfbere you d&d.daet have t o  arban plod .cause 
r 

te get thalss th$n@, kf the pareg. abogn you are askiag aayrs, 

.aioa*f give them ta you beaauss, f clooot th ink  gau sboulcl h.m C 

%kern,* thaa no penalt;y oould be vis&tcpd upon the itsllm re- 

X t  f a  t o  gst rsacbinarp wrlrach aLll take craze o i  the etrdin~ry 

aaarse, &ad *hen ohrra you get the sage di i i tcuf t  awr, yes, 
I 

juet ss. b 

IUR. ER'DCOBr Xf putla tks bugilea on tbe proponent i n  

order t a  enlaroe hi@ reqwst. 

r 813 WOUI~ not hdb ,. P U ~ Q ~  WOier ef f I 1b~a14 



than be nmZd ham bO@a ut#18* Cbe ordgt~al rulie. Uttder t b e  

crigim3 ruXe hs aould hpfe bRB Oo obos good @ewe t o  Mgfn 

r i t h .  Uader judge CX@gBrs pule be r w X d  ham t o  sRm p o d  

cram@ *a eaioree kfs  rfght. It i a r  Qusl s queotfon o i  aben he 

berrol\tas you arauZtt p g  +he order %a tba iimt gnrtance ax ~partcl 

witboa* i t .  Phnt ar;lgbt b * rrrnp~~mr5PQ.s~ 

aa8 dieao-le~y p~ebMmrar. f haw very little diiXllauZty s i e b  10;. 

Tba 3 t ~ y s n  Warn what is mquired ant] %hay W D P ~  ouP: f hfaga 

bewean tbelaaralvaa: Z i  *bey think there Ss geraaO $re@ iev  

rsfpaiag, t h y  oom in mually and presetrt it t o  pis oo a 

rrpeoff t e a  wtion day, and X daoUe nlzeths* ilieaowarrp i s  pxop@r 

os aot. We bsvs ao pgrtatiaal d i i i i ou l ty  an that ~eore. 

delpbis ,  Baaq* you dbiak so, dludge Caark? t seam It;s 5.m a. 



N UIKmU: That i a r  where Hiakman v. TayZor 

JIRICgE DRIVER: There i s r  a lot of oaaplaint about 

rl iaaavery depasitionsl in lPew Tog%. 

MIL ?to : There &a. A lo* oX the busrinscsxrs oa thei r  

Wavy magation craXendarre i s  d%aigtoovery, eaiaroed aaawers t o  intare 

dSslousa~kon with ~Plker Judge@ an the Paolf %a Coast, there $s 

no% muak di$iiou%tly there, as far as f aaa 

MB. 

a itti obgsoD galass. t;o Bspobaid; ions? 

: I daaot tkiak wo have bad a@ m u ~ b  o i  *kart 

Sa tho federal crourtrs ais w bsva &a *be state aourte. 

me NN: You have a pretty broad dMaovsry 

ata.e;a%ca. 

!StIIII, BBYDR: Pmotioalfy t h e  same as t h ~  XeBsral, 

and a good deal af ogpoalLCZon t o  3% unlese thers raa an o~der . 

f o  shops ozrwre or good oaucse rshotAn 9s.lfh refereme Fo %ha 49au.. 

mw&s3 &a It mm r it,  Sule 94 aaurred cr t;remejadoua araau~e t:g 



debate, and Seaettar Pepflr rasl par%toulrraly @&song in hAer 

oppoleitfon $0 i t  unlesre them Bare good oawa ebmn &a advaaae. 

s a M  rrummaging into the paper@ rant3 doaumsnt@ o i  a p@neoa 

roaa not t o  be d o w  by a parson aha %as jual  on a i lahiag 

expedttha $or the gurpwe o i  gpttltngg wddttlooal m f s ~ i B 1  far 

'lawouite, and so fortb. 

PIrastor Fsgpdtr ha@ a lsluggseOIon an t h M  ruXa, but be basnat 

a d a  any on the pmlreat polat. 

IDEAFI WnGM: i remmber that t o  brr part Saulaxly %a 

t h e  bgiaainp, and now ar, aooa asr yoh tbrm t h i s  into inter- 

X f  %koC MP, antl has said $,@ Lrtrue, tbat  ahcrre &a 

a6 per~alay for miwing t o  answer in a aase o i  Oh@ kind, the 

aoonsr t h e  Befendants fin6 ouf or ehrr people who objaa0; i tmi 

out ,  they are just going t o  st% still, and naf ans%er, %baa 

you ham t o  $et an order t o  shm saw@ under? one o f  fbaae srthPr 

r u l t e ~ .  Thab q i Z i  cause a tremendous alaount o i  delay. 

Mdie. X i  fhey sLZ sSetZl &ad do uotbfag, they slu~epsly ooms 

uade* 87<h). %bars@ are %aterF~oga*oriQ@~ and they have to 

iarrrb adme anrstosr undrs? ( 6 3 ) .  

N: 7Fken Z b a  burden i s  upon them t o  corn@ 

dln a ~ d  ob;fsc~f t o  tkrr tateczo@to~ien"r 



K.: To tbn, in%errogaXor%elda, yes. Buf fbiar 

faat t  rr qwte$3aa oi  awftrtlrtna; tha ittaterragaf ories. *bey are 

abjeot ing  f o givlodd: the ddlooumeafe. 

DWB M : Tea, X kam that . When you aslR for the 

i a g  it r f t h  *he docbua~snte. You asnrf have a ~olpp&e$s 8-102 $2 

they  don"@ put in *Be' doome.ata. 

QHkXfB Ylt%CmW11 Could yeu cure i f  by sticlla;iag i a  

liacoe 85 an8 94 a s2a%emat, - .  nmay requlro an good oaum rshman, 

and leave i t  t o  ocrwto Lad ttm ~awy~ret f o  *or% out the, pro- 

arsrdu~e8 

: Ikrasrtrl, then X %bin& you are baok 

to Rule 94, a@ you noa haw it;, aot w i t  ib, propmed t o  M 

amended but as i t  now id, 

would ba a penalty i f  thd lawgar refuuaed t o  gliva, u p ' s  Qeeumnt 

properlg strbjmot t o  disoovesy. T i  hr, obgeated and said, " X  

doapt haw, t o  give fhimr up,* trtsii t h e a  he mas@. a mot$on uader 

R X  7 %  %be aauxrt,. gfndSag no arubsZ;anfSal JustLfAoattoa 

ior the Slunal,  aan requirs h&m %to pay eo tbs rxamfaina; party 

the  amoua* o i  the  raassnabln, expenrro* laourred i n  oktatalnp; 

fho order, iaaluding raar~oaabXe atts*aeiy*er See. 80 you have 

Wmt sauat %an, 

But f i  you have B document abiah S r  w i t h t n  or goarolbly 

wlttbf~1 %be Hfa n rule, and be says "Qbjsotsd t o  as immune irosl 



d i r s a o ~ @ r y , ~  abiab you ' t i~vs said i n  RuXe 33 you doa't have t o  

get, fhea ii the pXainttii oa tks brariag unda~  Rule 517.01 

ertabXieher~ goad oawe $a the Hickman wwe, suoy(gh f o  bring; i t  

out o i  fhn immurttty, I should thin% no penalty qould theh 

sttaah Maawe be rould haye had ~ lub%tant i~f  juet f i t c a t  ion, 

The plalntiZf woulcl not then bwva made ths ahwiag reguimtrd 

by Hioknaaa. 

SR. DOWE: Hhw would it: do f a  garert ndsstgnatedn 

beiars the .ord 3Qdoaumen&n, as ha@ been l a u ~ s t e d ,  sad a l t ~ r  

t h s  awds "no% priviZ@gedM add t h e  words "or eYthemjlse no*, 

s proper aubjeat of d i ~ o o w r y  ~~iChout  ~m oFdb~ of the aourt*? 

JW3Blg CLARK; llhnt 5s ah*% 1 thougbt re a@- doing 

md PBY6B1 . I was repeatsag vhat you erugg~ofsd, 

D NOWAS: But i t  fsnet iouarrae i ~ o m  disssovery. 

HfeBlnaa aoso aagrs reprroliianlly Jlt i s r  not fmmuae Xram d%t~~m.. 

ooverp on good aswe *baron. 

Wer  tlta oiraurneeaaae~ a i  the aa@ow. 

. ma r Fhe ogfalan af the Courf in trhcrkmnrn v, 

Taplor say@ gsthrrt t h s  laesye+% papem *ial la outs%&@ t h e  aclarti 

~f dP~s@~very and aoaf rsveaesr the pubXi@ polieg uadetrlying the 



orderr~t praseautlloa o i  the defema of  legs.% ~lasl lae .~  

WB$ANI But Chat i e  quali i irsd.  

theoriesl csrr jusdfZy unuaranted Lnquirimii gate t h e  i i l e s  and 

the naent81 bprscrerfoaaa oP an n t t ~ r a r r g . ~  

W ~ ~ W I  Yes, but f Rat Sar tho  5wraeelon~ a i  Zhs 

r t to r~ isy .  

niOQ@I: TYlct i iZes and fb isprrsasioas. 

3# CLARK: AlCbough % da f t  with fa&* sad fgerblSag, 

mis%rken. X Zbdnk they ase immune from disaovarry uaf $1 yau 

g r ~ 6  aa ordsr from t h e  Q O U ~ ~  ~shm&ng t h . ~  8- PPQPBF~Y @~b39& 

oaae pkeparscl by the learned sdltor of t h e  Hderal Rule@ 

Ssrvloe. Z proam# he ~orufol tbat note. 02 @ourear i f  may brs 

WhiZs dlroovery may bs, had oS @riCtsa etatemats a ~ b  . 



tian." 

Tba% im $ram the  k a r f ~ e t e  a% fhe Hiab8a muse q'SpX~b 

purports t o  r9ummrPae aaourately that Court %a deet~iaioa. 

DRSVm: Uaa Mr. X)adgetra lanrpuage ~at;har tbsa 

Judge Clark%, *or o+hemlse not rrukjeat fa diElcrover9 

KR. DOWE: I novs tbe adoptfoa o3 that  part o i  

Rale 3s a f t k  tbwe %as %hwert;f%em, 

iWB@;li: ClMB%: f t  gts a@ mwd, 

Dean ~ i r s i g  has n aommtat. 

DEAR BfBPfIGr I vae (going *a laagpet %be poseibSe 

breaking up of 'the par$ wbiob ia i%allaiaed, fho new material, 

dooslmsata, gagem, bocks, acraouats, 8M1 so iorf h, ae 

rrslamaf t o  tba, aasarsw rsqufliubd, ii they are not: 

prSvtl@gsd os are rsubgeat Co dfaeovrr)r oary on e r u e  

sllromn ." 
That baggage to lss about tho  i d e a t i o r l  ismguags. ' 

JWGE DRTV$B: WouLd yegou mPad readLng that agaln? 

f dfdnrt  %sl%oaa a t ,  



DEAN PfRBXff: nil: * M y  ar8 not privil(Bgs8 or am 

rubjcsot t o  dfsooverp only on aoruse s h ~ a . ~  That -%leas f t  a 

%ft t l@ e1@%d2 %O deB$ %S$h, 

O W E :  X as not sure. Yr.  DaBwSe fomnula 

seems t~ me B 314;%18 oXearer, 3 doage objsot t o  t h i s ,  g t  L 

1Ylr, Dodgcdsa $onnula doe@ a littler rnozb. X t  m y  be a g o d  tdsa 

t o  break $beas up i n  tvo erentewrsg. 

BE& -mum: about csspandlnlg the eruggeet Son a 

lftflos b i t  by wing €ha words after %ot privilegedH, "us aof 

OF j ~ @ f  s f  loaC %on" . 
UOIWE: flay $ha% again; at31 you? #at aubjrot 

Irnguage beiarer m@. 

mOmBISOR : Wba lira@ to shm thaf,  Mr. IJeaaaan7 

m* 
t o  ehoq i t  under a i o B ~ % a  v. Taylor. Fbat b r i n g  yau. bask very 

asap t o  a shming of aauana, but f t  Ximfter k t  a 1I;LttX-a b i t ,  

gerha;ps, Moaurte f h e  wards wgood oawstS would apply t o  any 

pagers a~llled SOP, whereas ths Sangpage r e  are nm dabatiag 

Z taka it aaulffl be appldoable only t o  papem oomiag o i t k l n  *be 



Beope oZ the  Hickma tlscie&on. 

btB)CIE DRWm! I fhfak i f  wd sti l l  pa* the burdsa, 

are &a oantearpratzrd nm apparently from *he rllir~awlslsfaa, on the 

pesrroa *ho rtrqucsets the Boaumeal t o  shm fbsf Re baa a right 

to i e ,  X tbiak it 2s preferable to wake tb@ amsadole~f Mre, 

crnd tbea the aaurt @%PI have t e  paras agoa these gusraf %ow 

only w b s ~  $bere i s  objraokion ms&e, and no% in every caas a2 

a l l  re are doing berm f s r  gu+ting it forward i t  s l i f tXe Jeter 

sfage fbaa i C  was under Rule 84, ghmutng o i  g o d  oauas, 

- 84% ; Aa I undersf aa8, o m  o i  the f himpgs qr 

am doing %a# t t a  ~ l a a r  up the uaorartaintiss are to whether you 

oan @t theas t h l a w  by ineerrogptortcsa. We fertrs daPng that 

by the amaadaeat f o RuM 389. @am@ couit:& have held and the 

Elupxtense CouPe apparantxy ha8 sugglcreted t h s G  you oan get tbrm 

under Rule 84. N m  we are gelrcnaittlurg ebem % ~ ; o  bs gotZen under 

Rule 33. 

The suggestlan 02 W. Dodge, foxlmlng Ju4ge Ma#We 

s w ~ @ t A a t l ,  X Lbiak aould meet %he objectloa QO the people 

who don't: ZSke the rraoloeak of  the words *ior good oauaren, 

J think it siroit o f  b ~ i a g a  %t Ltn the  bask door. 

3~~ D3kTVEB : X t  %s s ~ r f  o f  318e cause 09 ao%ioa, 

PRGFE8SOR t bat m ~aese AX X uaderstaM % r ~ w  ilt; 

would wo~B. Ths g l s $ n f  i f f  fau5~1itar an interrogyatary t o  the 



aom@aacrmcr~% o i  %be na*ioa?* T b n  the next ,  "If yous waswer 

to tb foremiag %aterroga+ory Pe $yes, attaeb acrpg~lea of tbcwrs 

statcsmen*~~ t o  yaw answcclW 

What (lo you say undsr tit&@ ppopmad amMmeae7 

Eluppares t h s g  arm i n  thcs attornry&s fiZe &B t b y  rslrsl La the 

dP%~krn# aase'l 

a. N: *Tn answer to fbs  foregotag interrolga- 

~eoeseii); y aud juait b f  toat ion, and no such ajhwing ' hrus bee@ mde .* 

%%@a he, groosards under the ootber rule i f  hs hae a 

sBoartag, or he ~ a r  fornard wlth h%@ trrabqing. 

too. IO rauZd otZll raquimraa order wh@n you 'aka oulc the 

requirmsnt: ol goad aause. @hat %@ t h e  pereson go:oiag t o  sbm 

when he asks fos t& order? ZIP i t  gust  B pro form ~Nfer ,  QP 

W, XB : I kbfak, ibr. Moore, we rnroufd heLIsl t o  

- 
it Bays *not grfvilagedn, us ing  eho saw, language that ne are 

putt ing  i n f o  33, "or not srubjeoi: t o  BWaovsry in tb ab@enar 

o f  n s k o t ~ i n g  o f  aeoerarsdtg or $ursffiiaafion.w 

BEAS N: I$ you 34 rithout strikiag out 

"for good eausla, shows," then the  good aausa arbown wailkd haye 

t o  leboq tbaf i't tarssart part of fbe ~lf$orncsy*s $ilea. 



me 

la eubstaatfajlly t h e  e&m as ii you PeXe the pule acs d t  is ,  

but f aaa Bee same advwa%ags a t y l i s f  iaaXL;y i n  the gropotPed 

mendsarnte t o  mke' RuXsa, 39 andl 34 oonreiatent or nrirnilorr l a  

Jw+EitifXat;lonm, aed the gesplr aho don*% like that limtfliti~rr 

r $ X l  h s ~ e  t o  put up qlth f t  Wbacausle %bat: %a rhat the Bupmm~. 

ah : The party oalling; for ft, 

DEAN B I G a ;  You mean fhe objeatbr i@ golng t o  bsw, 

*be bsxgdalta rxwa 

m* 

Qas Q;hs burden, %%a$ i s  tba B ~ a - ~ $ s i a n  %In %bs B&olrtllBa @&srr, 

DElUP mS@&#: Eb bas the burden of ahmialp it  %a aot 

i w  a aahrsa~ i t  y an4 d u s t  $#&oaf ion. X t bdak t hrt i s  t h s  rrs4sr- 

sasp rslaruXt o i  %be Eta n deoS*ion, Boa't you, Broieraror 

more3 7 

: Y@B* 

JWWEGLAWIC: We w g l l  haw t o  edap pzstty eaaa if! re 

hsve to W dcrwtaim at one o%leok. Xs, i t  time to v&e, or 



BBr. B o d e  h a s  moved, and b f e  &ion inaorporaCss 

the  word~s *rrtksmiree a& a prager subject of dilsaovcsryn . For 

my part, f Wink that  i s  the aeateart forraula, although I don9$ 

t i a n  tha6 %P, Isman@ mwgeafe8. 

K: Bbat do you want t o  da about: pour 

m. 

LBI. IlQDOIO8 Ny crnly queetfon ' ~ l *  nbetbe* you should 

Wid "is not a proper eebjec0 o f  diaeovery r l tbouf  ao order o i  

fo  diaaavary 4tn the  abrrems o f  a sbmiag of neceeet9ty or 

justUicfst ionw. That lr the aaaguam o f  tbe  Bugram Court. 

JUDGB --CLILRKr AX1 rigtbt, oaa ws vats on that7 811 

tbolre Ln iavor raise their efgbt b a d .  linrr, T ~ W Q  ~pposrd.  

*de~%gnalsP &ad the  o$het euglpef i~l lrr  mado, ilroludilrg the 

phrase, O u t  H e .  frigb;hO fs  Jott&llg down. If there is. m y  qwrr- 

$*ion as e&n have it  mad ovcrz? vhea we gerP. Wak, but 4 fbink re 





The Advislary CormaSttee on Rule8 $or CSlvil Prpaeduta 

$or tba Uhi%csd BCstece DllertrXat Courts reoonvevatned st 8 r4Q p.ra., 

It: Shal l  we go back t o  Chs ru28a. Thsrr 

i s  oae thing msrs 6a Rule 98. ldeaator B?apper has atuggesfed 

that tbllsl mla augbe to provtds that fatorragnt0~;11a may be 

aarved rithirr TQ bays rrrrita~ saroloe of  *hie oomgXatnt rrthar than 

a@ 8% preesaf, aiter Q 

of! @our%, I as rat he^ hrrrrltatr$ about talrlrrg t h i s  up seprratefy. 
I 

UteC ~ M B  state II Ifftle oi the hacrkgrourd as to %hat. 
? 

IFirrrt, Brnaf a* mpprr s a g  t h a t  otbsm' in P b i l W ~ l p h i a  

made %he ~eoaaraandstfoa. IfW Eidea irs that you sbould not barn 

t o  aoa@%er ieaerrogatorfear urrtl'l. you have the  somplaint. Hm 

suggcllartre c r r a a f ~  ~f~auatrrtaaoesr urrda~ ab%aiak you m&bt have the 

servioe of the rsquarpf $or infarroga%orfele balorr you haB tba 

oomplaf llf served upon you. 

%%at i s  gweible. TMmt ina no doubt abu* it. 

t must; auggast i t  woul4 Bees t o  ma a litfls unusual, and tbers 

am v~rioua, inrs f i;mjl$rr that you @an ava tl yourrie ZZ as. You 

arre, %ha rule am i s  f k a t  the Zfm iaterrvrl dates Prom t b e  

i s  the iLliag oi tka eomp%aln't. %bat bas aona* r#Pezeo~st t o  %be 

provWion *hat J i  you atart rarvfag iafe~rogate~&as at @no@, 



rlCbin 10 flay@, you hsvs t o  wbst the  pmicisioa cf tha q a u ~ t ,  but 

i f  you glsrkrm it Xoagpr thao 10 day@ you don@-& ham t o  lqet the 

gem&sfoa of the oourt, although tbs do$aadaat aaa aome baob 

X t  so baggens that a l l  tbta matttcrr o i  inatit;uebnfb: 

di~ldovery promdums and hm i t  i s  t o  bs, Bone bas ea$agtsd our 

atteation a t  practSaslt~t every weting. X t  bas bsaa a glrrtai~r o i  

~ g m s  d i i f  ioult  y, and w havs bclea subjgot f o aoasidsrable 

arSf ioim from the ~4mD1LralIq~ bar for delaying tao muob, That 

YB ow paint on *blob nst ksvs never Woa able to $st together 

r l t h  them, baaau@e, t b y  aleial tbrrC there rrbould be no reetrta- 

f ion j *hat Eteawn are about t o  depart on sh ips ,  aad f here 

ought not $0 tm % h i s  sroigswhsf i o r ~ l a l i s ' € i ~  reguioearrat i n  t h i s  

and & k ~ r  2U161, 

We have, Biaousred mattars a l  fhillr &in&, X gatrs a 

reiaxenae l a  my oormnents~ %D our laart d&auramrioa. A t  th. met- 

tlrg fn 1983 rhen we were coasfds~lng thelae, X ouggestad tblat 
4 

Lntr)rrwa*~to~&e~ ( s ~ o u Z ~  not bsl ~lcrrwd upoa the p*~$:t~t %of il o$ 

ala a psfl of the aerviae of  a ~~p01rons and comgfalat upon bimamw 

Sarliar in that anaclf ing; we had rejsotrd, a@ to 

auauls 2B(a), a eugge.aet ion  of the  adm%ralty bar Por mnoval o i  

a l l  rostriatiom. Ts'raa@origt 1868, 187-384. 

fmportan+ tbSng aof t h e  qtreat tan of when Cbt, drDlaad i e  aarved 



. . .... .. - ,, -. 
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but tbo tin@ arben i t  shall br9 s m e r s d ,  and ene of the key 

osrll@8 upoa to  do rtnythPrrg umtbl hs bsa had tho aorntal t o  

get s Zawysr, 

thin@ on the  gmune3 t h a t  .be nag requi~crd t o  do it before hs 

had tim t o  hire a Iaqysr. tBarmslXy he baa 30 d a p  $0 hfae 

anrsrer aha12 he rrqudmd ua%il 10 days sftee t h e  oomprsint baa 

JUWg Q U E ~  L %bin& i f  ;le ao~s properly s guslefi~a 

axtersd thnrt f$im i i  we are gahg t o  d e  it. 

f n  L i n g  w%tb *ha% &@ ehh ef&qggbt that f 8W0 brougb* 

up, that  i f  rc, % e m  goPnpr t o  abangp, ebts pap* at  *he begltaa%ag, 

It rouM aer~enr l e g I ~ a l  that as %auld have t o  do i t  i n  a l l  fha 

a d  so imth, nhich f tk iak Xs a l i f C ' i a  tot, bad. 

mornsnf new bura&nesla, 11 you look a% t h s  pula proper, %a have 



page 187 of the  green paarphlet rfma about Zias 18, the  p a ~ t y  

srcervsd "aahsll aerm 8 aopy of the awpers on the party rubc. 

mittlag the  Snt@rrogsforSere within  ZP1 days . . , unlerear the 

aourt;, on motion an4 nofie@ and iotr paod sauete s b w n ,  ealar@a 

ar erhorteaa the  %$ma. Flitbia 10 Bay% agerap @orvlocl o i  iater- 

SQ OXX, 

You aould put som re& a% deiinkts, quallf%rrra~iorr es 

fhe  Cbalrmaan s;ugg!g*st@. I wonder f i  i C  ~ouXd nuti M, k t f r r  juef 

$0 extend Ch. ttme and sake tbL@ *10h$11 ZQ dcr~*r h s r e  sad Pa 

l i n e  23 wLZh%a 10 Cgl~y~, or aomstk&ag s i  C h a t  kg@, a 

3 t  up w i t h  tb@ tim ~ Q S  8w%63?? 

me Are yea ~ s $ s r r i n g ,  Ju4gp Clark, to 

S e n ~ t o s  Pepps~sra letter? 

. 
MR, lr0 r Has evdsyoos ~lacsrr @enr%or PogperPr 

let  tax? X t  i s  s fet ta*  t o  aw oZ January 91. I ern* L t  around 

get a good deal o f  the If&#% s i  L t , i i  y ~ a  '#ish, a t  paget of 
c9 

the  aummefy. 

Hr f b v e  tbs Stltfsr be- ii you would 



BQI. WWE: Soaattos mpper is very urwat &bat we 

~ h o u l d  abangsr Chlsr t9m. What %is the  objeotion t o  maktng t* 

the M g i n o 9 ~  a i  the auSt7 Certainly i f  sould %m wry ~ a r s l g  

that a plPfatfZi '~lould f%Xe % a t  as eooa as %bat, 

s h o ~ t l y  ~Iteir the sui* i s  brought. A T 1  be vastier ue t o  do i s  

t o  malt@ i P  30 dsyllt i r o a  zhs @eroboo of  thr, papers, 

II: TMP, ira: x(igbt, tbs aarviae oX tba earn- . 

plagle. 

Bat, : EB ra do %ha%, P~oiearsor t r&ht  gotnC~s 

out that no rb&uld mke aorresgoMt tag asleadmats i n  96 (a). 

ME, Xs Qharre aay other rltjls that  vr hratre t o  

o i  aafroa. PkeomtforrZly, a noemenf oi rotion may oon- 

s~dszsbXqr prtrasdo any ao%ioe *a  the defendant, beaauae you 

. Apparently he ha* had arose@ rbrtm the l~a~arbal baarrgt 

gottlba around t o  slrrvitlg %lb Ltur puWe ra Zongl *b&l*. X i  you 

a h b  t o  give @he fslZarat a ohaaor %a g@t a lawyer, ;you ought 

ts m't9e "F;e $ Bate from the, fhm he lesbrar~ he Xs king  sue&, 

aarviot, og tha papem, tbo espvioe of tks emmow. X am rather 
I/ 



Pnoltalrd to thSnk are ougbf to aha %ha% vasd f a  all Q;hesa 

 pales, 

CMIB ~ i%bly  you couM sag aromrhers 

that i n  no eveat do aay og thesre tb iags  have t o  ba dame btafors 

. t h e  csxgirat;fon o f  10 days ai ter  @*rviae of t h e  oomplaiat. 

CBILIIMUAEI WXWm&L t A man ;Le f n no p o ~ i t  %an t o  ans*iar 

iatarrws$orkei638, o ; ~  QVBQ t o  Pram aaswesmr,. oertaiaLy not t o  

manar, uatS1 bs bar, h e n  liarwed and- brims bo ha@ a %awau&$, 

and untlS hcr ba~r had t$me t o  hire a Zswyer and beg&# t o  

gird ug h;ls loStzla %or t h e  baW3is. PIaroioa af arummoas fe 

onZy aay he a m  know It, 

mi : You haw, the Bane poiat oomiag kg in 

st6<a), g believe.  Under BB(a) gou sarr rrueka a demsrrd far 

odmfaoioa altar ths oonmaeaacrpatsaa of t h e  aotion, and the only 

XimitaCPo~ fa $bat you haw t o  get sa ordar o i  oawrt Xf you do  

i f  ndtbia 10 Bayre affes sww~oamant a i  Zha aotltoa. 

~ a a w e  the g rrosmsat o l  tba aetfon ~ e s l t y  ba~trtt such 



aourt in Dea Moiacrlr, and it aas % w e  @@eW gitsr %hat beiore t h e  

llroits run grog the mere i i l i w  of! tbr, paps=, skan ttte 

deioadanf dorrsnot knm anything about it, 

%8. r %by kit *bat Chs aamiralty paop'6o 

Hr ' Tbsry wasfed part%eularly t o  tsk* aut 

t h i s  prottir ioa Zn tho rraoond eelotaaocr o i  SBCa) tbs t  you haw 

going t a  thsir 6-saif sS. the ru3ee pshi~b they iiXsd alrlai~gi the 

Supreme Court t o  adapt t b s h  spec gal rule 'leaving t b i s  aut , 

PIIXSmLb: cec-a~k Xeave t~ b i 1 ~  deaia- 

ICt fn tbe 8ctrrrirslt;y bor they took b t  up 

mds a greaf point %hat they aouM not g.t tba order $3- tho 

aourt, rbtcb Z thought was going quite a rag, bsoaua, seeas 

Co m tbere i s  s gaod Beal of iorrmuZa i o ~  gettlag &a ex parte 

order. t 4oaSt kQlirrw Z b y  ~lgouat f o  too gluob eithrr Bay. 

Thnt i s  oaa oi' the st  goiatr t h a t  the  admiralty 

bar mde agstnst thees rulers, saying %la&% tbep caul4 not uoe 



B: X do@@* PQIII IBS~Z that f hey dtscrusssd 

C 

1aPve o i  aourtm . They k ~ u l  ao% ebjle~$ed %s tbat . W h a t  $bay 

ob$eot; %a SPL the  aexe t "amept that lesvta, wanted ~l t t h  oz 

rlltbaug aotioe, aust bs o'ta%aiw8 tf lxot i~e  og t b  OaIPiag trJ 

That L ow tke graat tarklag points She 

i~alrsL~rlty bar me4 to XluprBmr, Court that the oivi l  

rules wtrrs  not aar%abko in admireUtfy. f n L Z l  aag fkt a 

aoa~erifCas oP f W  @clscf Son o l  JudSaWUI1 d&mta&~tgatloa, upoa wh2ah 

I brve sarflvad niQh d d g e  IIib~f~bqrtle, Judge R l i f E l ~ ~  arrtf 8ltaga 

X ~ o i a g  muisan, kave UP@B tbs  Bupeplmt Cour* t a  apgeisO str 

Court for rs $@dF ar pa, &ad f k e  k l ~ p ~ ( ~ ~ 1 3  Comt do811 ~ a t h i q g ~  

%he .r& baing. l3u.E; X rLlE aog that that; has Wen om of  &he 



great rmghar~ izeced posit %om. 

rhaf do you say, ibr. Lslmann, t o  the sdrnirslty 

me : Their smg 

delay7 

JUPW CUBIC3 *bat r e  raqulLre too rpuah deliry aad there* 

bma Nbl t We wsrr not targreased by that .  fa- -my 

ewraf, 3 eboultf not thixrlr tbt yuu should cham $be wwd* 

rauaupomH, You aao alqnyra st  ill get% lelsve oi eourt under tbr, 

grovtlao t b ~ t  you oaB do ;Lf sooaaP w%%b leave o i  crawt . Ohak 

Iream fo m $o take aam o i  thsgr obj@~tiw&, 

%!be only objeatLog te 86(8) and Bllga), aa I f sought, 

i e r  that aaba4p. has k f ~ k e d  abaut aomenaetlrrn@ of %ha aot;toa a@ 

used in %baa* aeetloaa. l lm I righW 

right, W. Lemma. 'EM c r x i t i o i a ~ ~ i  f a  l@83 *@re dimoteB 

priaodpallg to 343. I mwt heard mztg oomqglaiste about a@(&). 

X think they nwt have slum opsetal problems in i h i l s d e t g b l a  

beoaucrs bt %a %he onLy glacra in the aountry acl bear irom, %!hey 



reap pogle are t l a l i v e r i ~  

t ians t o  ebs  mrshal not to cilsltvar f* ior quite a l~rrg t h e ,  

oad O k e ~  eakiplg &epoe it faas. 

A t  tbie tam Zlerra%or mppr alrld bia partner have 

been aoaoems4 a b u t  tbs we o i  &ra$srragato~&eles fa ~aatrsshaf: 

m. 
Sag abg fhsy ha4 not Wen ooareistsat &n oon?plaining, but t h y  

in &lX %Was bas te~d  af mommaaemnt 91 m$fenBv, 

Y ITC~%;L I  - Them i@ s vmt  diifamstlea be- 

'kwiiwg~ iqg ra dsrmaad for tnio tian an8 swwe~lag. X ean 

aroon rs pa~arfblr, but O t  owht as* t o  bcl ragufmd oi a dtlieadraf 

t;o answer Lxrtrtrrcsga%orierr uatlll be mrsl Msa served and Bnoae 

w b s t  a a e  &bll0&* 

MR, : biwga~s f ma a dsiendont and oi%bin 

LO days sits* bbs a 

oorapUtat kalr barn rorvad oe w ,  f Bs g l n i n t i i i  o atsag 

an8 MW me to  adertt $he pnutwaeerr a i  r BoauPlaot, X don@% 

rwa kam t kavs bslra aurd t o  thrt $&m. Yha* lo %be i i m d  

t im I hatpa hard that X bece beea rued, an6 he asfia tm t o  



adtlrtt f ha enuineneaa oZ a cfocnmen*,. XC ecsanrar Oo mcs thaf i c 9  

ehc very k f  nd oft ease you arts t a 2 k i ~  about %here a man ~esdre 

a laqyer so b craa dilait.de vbetber o%l ~ o t  he i s  goiap t o  adnit 

t h e  ~auiaenssar of the doaumaat;, f tktrtk a maat@ admisslion of 

antsqer t;o an interrogatory. 3 thin& he ne@da, a im~y@le just a@ 

%base %no aatrenr, f n  e i t k w  oarrle you Bemaad sumthba$ of the  

deienaaat qhiatl be, i s  na* equipped ta respond Ca unf $1 Re has 

had thQ o q l a f n t  rte~ved aa hLm an4 Ratmil wbs% %bs oarsls ;La 

abaut and has tSme to aollect htlr @snsces and get a Zawyer ~oho 

silt lrdviaar him rbaf t o  (99. That i r e  ay paint s h u t  it. 

htB. I wgme rish you, but f think the  

problem ooaura untlla~ alP Zbrro 02 t hsea ~ u l e a  the way they are 

maw wrranllded* 

IIXWWEIW*: I done* thfltk i t  mataes any 
¶ 

Bifiemaoe when they a e r t ~  the  deoaac_l or illquiry. X t  @an be 

Ha* 8:  That would aa~oarglSl~h &he a~me roeult,  

X ebariXB think,  perhapa %a n l S t t l t r  ao*a indirttat rag. 

UR. DODOE: Would you *atre ob PJanator Papparre 

asugppast%oa, Yr. Cha.iman, q i t b  recsperal: ha the  tfm f381;Lt of the 

oamtrra rather than oa fbe f i l i n g ,  nwith;ltr 16 Bayo &Bar a~rvice  



o f  t h e  Late~rogrrtorfae or aiter the  srrroiae 0% the plrocasla, 

whlahever f e  Xatbrrw9 Do you have in miad t o  puC b t  l a  thewe)? 

eRILgaWN YXTCmUz Ye@. I d idngt  gtak %be point 

t o  gut P t  in, t rae tblakPag of  the  $@asrat pragormitioa. Xg 

a@ bnve t o  mslrd thres or four rule@ t o  provide %bat a 

no* haw to answer fntctrrogoltorie~ u n t i l  he has a lagyep 

do f t *  

Ez X i  we mnks the ahaaga you haw jus% 

auggeatad, we would no2 so olrsrly have, t o  nalrer the &her 

@ban$@a. %!hie aould no* ha inaoneiatant if we juggt -- 
LL: Tba point i@ *ha& I CbiW f t  

ought t o  be fba ruXr tWC ne ,ompaMae t o  %be euit  or t o  

arerviae of the Ln~prrr~a~ortes or a g 9 s ~  tba ~ s ~ v i o e  al the 



B DBXtlrPJZ: You should have a co~parab%s fim for 

Wing okjsotiogs $0 tkm. 

JWGE C : n W i t  kin 10 dagdi after ss*viars o f  &n-&w- 

rogatorPea or 02 t h e  ooolplaia*, rh%algltev(rr &B lafsr, a gaefy 

may Berm nriCtea objeotioww, and so forth. 

Xe ahem agrwmant oa t h a t ,  or i e  there objeotioa? 

lime N: W h a t  are you goiag t o  put itll Will you 

rllilad t h a t  ngsln7 

JWQE 

M k  PTNt You ore asemtag am thaZ he daesa*t 

YQU tibo~Pd have an order 

&ation, v o ~ M n * t  7 0 ~ 7  T b n  the laaguagsr p u  srs going t o  put 

in tnrouxd gkve yau 18 Bag@ ait;sr the, is;ervfarr of tbsr ~anlpl&int, 

8:  XO he served hSa~ colqplratnt rlgbt away, 

that mQbt sut yau cfot~a fa  awweriag latsrrogatosfece irom 

UBI. LIWAIN: Thrsoretiowlly, herd you rnigb* have %BS# 

Wan SO d a y  f a  mevar ths interrogatorke~, but the plaialciff 



. wouldhave tomove p r e t t g ~ a p i d l y  t o  put y o u i a  tlrcit po~3-tion, 

Ym@B C : Ettbart S f  bas t o  bs a total oP 918 days 

aefors y w  geh an anatRsr os you vould bawa hsB t o  go 20 the 

aourt and get sr egssiril order. 

might aoe be mars than '18 day& sfesr the  ~ e r v i o a  of  Cbe aow- 

plaint. Do gau ses w h a f  I meen? 

K1 Year, f see %hat you mean, but i t  rsommr 

f o  ms that b8 p l s ~ t y  oP Zim, beaaurro he onn glct back and g@t 

iurfher tim f f be needs it, 11 neossrsPty, o i  ouurae, .are 

o6n aretead Oh@ 15 darga t o  aamtbing mom, but f rtil'L rsugssst 

fbat  i f  seem t o  ms fb1: &hie Pa p U n t p  og him; 

Tbsw i s  one tki l lg  X rremmbrxrrt $enator Peplptrr hPm83f 

arid i a  rraofhbr aonaeat &an, but I wonder i f  ba has ahanged 

bllr viafflr, BB sakd L d i i  anytkLrrg happened %a a lansulf Por two 

moatbs , be aouzd eat h l s  pants. 

We Mn I p s ~ s ~ n a l l g  t b l &  18 days am elrou~lb, 

brasure that i e  %hat we have l a  our ~ t a t t ,  praatioa. Trr faa t ,  

nannXZlg we have only 10 daw. lhReaty days leeom a let; ta a@. 

I gust ranted t o  be a u ~ a  we peal&m;sd that  r e  were prrhaga 

~ u t t f ~ g  dmrz tbs tim. 



MR. LlgULArlWr Gutttng dma t h e  ti-. 

laferrag&Corbrsls, t o  the  prarSotl 80 Bay@ aitsr ha, has bsrea srs~ved 

BQ1. DQWB: Whiohever i s  later. The 1s & l a p  altsr 

rt@rvltm ooi the intermgator;taa may be exl;andtbd, but i% aaouot 

me r But tbe 18 days sdtorr ~erviacrr 05 the  

DRDRIVERz Bu* *ha% i s  n l f  aady fa  %brr rule as 

%t 9s. Tbal i s  $ b r a  am, 

i s  in equity rule#. There 8rs ao complete d&cscove~y ruXer 

gat Xn admrlraXty. Admiralty doerr not bvs  Rule 26, but, 

sdmiraley does  b v o  iherrce partiau3ar rulas, 99, 84, sad 98. 

The intsrrw~tory rule imr Sn 98, and axso Xn 97. Tbn %raterr- 

rogatory ru'ls &a 31 of t h e  rtxUfJtina; admPrarlty rules. Velfbu a d l l  

doatrag unifarmSfy wftb admiraZ%y, whkh m y  or raay.aob ba 

faportant, but I t b i n k  f t  certatrxl~l rskoul4 bts msatianrd. 



i t  t h e  isnguam whfob f rruggsrstrd, oo 1@ k t  more  languaw7 

D M  PIBfllO: '#he language you suggested in f iw  10 

iollonlag t h e  a o ~ d  "f aterrogator ie~~~  edbhg there the soords 

Nor ~f tbe oomplwiat, rbioksvor f* l a t e ~ ~ ~ n ;  and at $ha land of 

$aDGE CLARg! A33 ~ % g b % ,  a l l  those %a iovar raicsr, 

I[: Wine. Fbwo opposed. No o p p o ~  it ioa . 

should take i* tbae r e  wan% t o  put f a  laaguagge s h i l a x  t o  

that ahSrrh rs voted tn Rule 89. Do you haw v h e ~ e  that would - 

creme, @kb'. 1TrSgbt;l 

r i n  Rule 84, Xiae i S ,  i)~3Xcrwing 

the  'RIOFCIB~ *net privSlegpdH *B aould a&, arr re addad itl Rullsr 93, 

: Or, 

BOB WRfOmt X t  souM kava $to gneiaf both teats, 

Mr. Wmana. f t  woukd have t o  be both psgvbleged end sot; e u b j e ~ t  

you am right. 



wandw &ad X ar~uf9td waj the  ~~asrd  

JUDGE CMRK: X %ell yau %bat we wi33, do. We tstlf 

put *@tracfn .and r ltae orad then *orn. 

1SBQil( WAXQmr Bo, CbSrP i s  Dlore dmpo~talle fhaa 

goftea. The pkrnae as are usling in BuXa 93 .oshlcJb f Jwt 

quoted i s  %at rubjeot to d%aaov@ry %a %he abepaaaa*, e t  crrtora, 

and ii %t nuraGrs t b a t  tesirt %ban %t caartat bs gdten, ao nna osn% 

I3ULBKr You are rdght n b ~ u t  $ha%. X w i l l  taka 

back angf hiag X may ham blafd. 
& 

€!a!aa*Z you bo S t  by rmygng, "or rubjerrt t o  diraoegtea?y 

oalgn so-and-so? Can*% ygo pBbraraa the  language *ha% ray, 



HE. Ulnann. Thin@ e~hich ape not privjlegb4 you aaiG get. Thar 

tbtaga arwhiob are not subjeot t a  diQloovcrrg. you aannct p f .  Pt 

&a %atn *ha% eawelsr Ql f i i ou l ty .  

&ate MN: mO*a Xeavs it to f be Reporter t o  ~oosk 

rrhcrroe *ha% you aaa gat it, but you havs to gat* e aourt order. 

BOR W: What do you laavs Za ehow to get a 

OFB@F and4 ii ha, s a p ,  What hi3 your reason for &%Ow you erp,  

" f  don" t w d  t o  st&*@ a mawon. Tbey.gurst took %be retguire- 

O U ~  to abm 8 good aause ," WbaO tie tbe answer t o  thaic? 

JmaB CUBE: Tltsr* a 

Wvo to  lrrhopp hlm w h a t  yo& bad to show %a f lacr BioW~a v. Tayler 

arituat San. These rules, of ooursa, nre very o~ae%&@rrsbly 

broader tbaa the HSakmaza v. Taylor eituat;ion. We hove offen 

oerterad on that and that bli an fmpertanC part o i  i t ,  but. E 

auppmd tb d&y-to-day aot iv f t iaa  of tbe  aourts deallag wdth 

a12 rsorka oof boerlts, aoaountsr, awl so on, wgX1 not raMissl any 

partiauWr gurmt2oa and ~113, no% ralae tho pareiaulrr itasus 

a v. Taylor. 



I rap ga.oing; t o  brZw ug nert , o f  aourara, ghrr.t, %a 

rere geiag to do abaut nfor good aawen, ils bavca not Beoldsd 

fhat yet Mre, aad ve ~ w f  aoasid@r f t .  X f  roulB be, my m a  

Sd@#i, if if fer o f  any Lmportaom, that  kavtag made this add%- 

t foa nirtacrh X thsrrk so crlerarXy a o o " ~ ~  t h e  iw@~taltl: Biaksan 

v. !#syios id&tuaaloa, we, would not need t o  cto raything msta. 

X shall  hrrve t o  add, qutte fraakly, that  X Ban*$ 

krrm %Rat P oarra too mob, X f bfnk tkae i s  the urdsrlp and 

rrtra%ghtfemard way Oo do i t ,  is@aaures I denst Chin% thlsr n g ~ o d  

~ a t 2 c ~ ~ ~  s tu i f  maws ~lnything +ha@ the lawyam gut fn2adUlt. %!he 
? .  

idea o i  going arouad aad ge%&i~gl II ionnaZ order ior  good oauea 

earslraa t o  ~lllr a& f a  man wsy much. X don't thiak ke maas 

enowk to ogposre PC. 8e *hila lr oould leave i f  out, f rrot 

goitqg a@ g g ~  hama sPak ii you gut i t  ia. I trust thnb t a  an 

by %be court %Wt; a l l  o f  t h i s  Xa proget* 

Kt X f  you art, gelngg t o  do if; -- anal I 

hope +& nbat doss %* rssaa rea3Ty3 Yau go up for sa ex parse 

rrraar at& you present an ai3tdavf t. X t  does p@rmft aa o0(3%9ioa*1 



j u d g  pephaw fo g@t exoieed aad gag' aam attrratioa, and ii 

you are crounsptl that  he doelerncf trwt ha m y  do rme?hfag, but 

by aad large he nflS take the f I f * y  f ~ o m  sourrs@l %b@ seem 

lCW i s  wbp it asem t o  me thar tbirs hare M@a blswa 

up f o igamsarrre proportrlow with wry little arrtual p@&otloal 

msnalag.. 

mOZB8Qa E t  %%eta why abuuld ae not ~ u t  ou* 

t h e  regu&ramsat i o r  aa order? 

ordtrrr. X i  i t  %a a pro goma maffbr, l@.at*ra ellixoi~atc ;Cf. 

at@oraew, X would agree n i t b  you iuPly; buC sr, kam it 

would, K don*% waaf Co do it, becraruss I don% %ant f o  $aLe aa 

lcl lw and sag, "f Mrcaby demand," .wWbout an order? 

am talkiag about Ruln 84. 

r Ofersr. 

#I Vhon ba kacr $0 go gef the  orcdar. 

aODOE! You are providdng gar s m@*ioa t o  t h o  



aourt Sn g o u ~  new language %itbout @tat i e g  what the oa.tu~a 

o f  tltar motiaa i e  ar abaC the m m a t  Ls suppard f o  

a& see *by tb line@ rbiok you art~uok out do no% p ~ o p e r l y  

$3 X f  you naat %a put if baak in, as X 

say,  X am not fpiag t o  mke muab objaotioa. Z do thin& that 

peseore 31ws 1 t a  8 .  %ha only poSnt of *ha* ia *ha* a@ a*@ 

ao~partld weeh Oule 38, ThereZoz'e, I would ratbeg l ik*  Xo b v s  

%a those  $Orrat Sew wordsr ar aeateassst, *Xoi addit ion t p  the 

right t a  ob%aln the glrodu~tioa*, and so forth.  

d f  you aouW %like to rsatam tbto,  ear I Bay, t &a 

nat g ~ i n g  4a bleed muah over P t .  You w n  gay &a , l i n e  XO, 

"rubjsot Co the pravtrPions of  I I u b  BO(b), aad ugon good aiuast, 

ior sa oardav ugon another party*, and so iortb, 

1W. MIDOE3 T k  aothlala t o  the  o%ksrr paoty i s r  aoversd 

Sa youp a@w ailgggb~lti~n by t h e  ~eisrenm t o  Bale %O(b) Wle~aws 
' 

f o sC~f  gag f bat i t  s h a l l  be upon rslot ioa $%led bg hila rrrhm lag 

X aouM %&be t o  keep i n -  Ck@t laaguorge ahioh oor~eperatse abls 

rul@ * i t h  lltrPe 93. X would t o  Wag Sn fhe %o&s, nXa 



additran toff, and eo on, and X would put your *goo@ gawen 

maarp it aould be an ardss upon ao2fas. 

Y1B t o  dsltne the ob;lstlt o f  the, sation rnsr one to sbm goad 

flR. DODOE: Wrhy sou lc l~e t  %hat 'ba all, rllijbt? 

KI f *auld eay in LInee 9 and 10, "may 

save the raourt, aubjerat t o  th8 prav&slarloas o i  Rule SQfb) and 

upon cr ahmiw of good crauee, lop aa orBer upon another party". 

aE%, I1D : I akould th%ak that % w f d  ~ m r  9$, 

augwstcsd no@ by Jyi(r. O d g r  rbioh ~arrmtama tka axpreerrion of 21243 

requitemsat o f  good oauss. The sleoond 8s %be amndmsaf au$mstrd 

by Lsmann ooveringl ah l s  a d d i t i o ~  t o  mattes no$ grivilsg[ad. 

W h a t  would you l ike  t o  do aMut that? Do you naat t o  adope 



Hs. Yorgg~ sad Z fiavcr aorErcsr9 out, which would gra wed both 

here and Xurolr in Rule 53,  wkercp t9e have fbe s aaa@W?*, 

be f o  say, nsruoh Bocuwntacsn and ea forth, are aot grbvi- 

t b s r s .  Suppose i t  i e  not aubjsat t o  dirsaovsry and X t  i s  
I 

srubjscrt %o s k ~ ~ i m g .  T b %  fanW erxaoely %bat you mcaa, i s  tt, 

!me W z  Plot prlv%leged and aps are reubjsat to 

CHAZEUI I31WMLeLL: Beaauae no good aaAwi0e hse basn 

shown. 19 S$ hee berera r~hgan 11- 

m* Pb 

the o%hsr ~uggesaioa o f  1Lr. Badge,  you would not bave t o  

make I crhawiug o i  good oaursr *seep$ %a ths rcaeea t o  rbfob Chs 

Hio)n;mPn rule rekrrect, swl &a thosrsr Gasera you aould haw t o  

good oauia$ but; beaawe i t  hasp*% been made. They mag bs 

aubjsat to  Z I  and get aof have g a t e n  an order i o r  good 

sauss. I t  %s ssubjeot t o  it but has it 13se~ Bone? 

E: Yes, it bas bsda dose here. 

DLdagt you thiak,  Cllr. Lemaan, aseiag %bat ne krvcr 



rrertonted "good oauhte* hare, Cbrrl: na aught t o  leave this out7 1 
That oould be. f was j w t  Baamaring 

one againslt the ofher. f wahl  ratber srsautndng ff pae adopted 

tb@ other euggesrtion we vmuM ooatlauo t o  ~ m i C  tM words 

*for g o d  aausom , aria@@ ws bad suf f f aienf ly oovsfed t h e  goint 

%bere rlt wa@ importanf . t o  @over i t ,  by %westing the regareacre 

t o  the aeoesisrity o f  kibmfng epst~eal Ju~r*&iOaatlon a@ t o  mDterrrr 

w i t h i n  the  groteation of t b s  lUolrman ~~143. 

IUByl3bl fbodle aho or l t ic ized t h e  

wema ab~sgatfxrg the gequirrm8lsat uf the ateban rule. Th%s 

aould ebm them po@ wercl not; doing %ti, Af tbe rase t h e ,  the 

defenclantrc bar, ahdcrh i s  orga~ilaed into a oZaalr -- 
Qlg CUBK: Is ought n& to have both in thlrr ~ ~ l e a ,  

%bough, Z tb ink .  - 

f t h f  nk I would be iwliaed t o  retain tho progtmal f o om%% 

good aauea alld be cronlmnt r i t k  tbr provision wh;tob preservltlr 

msnt o i  goad @awe, 1 think pou may bra aoracstrued, asa Dean 

stat4 in another aannectioa, -as sort 05 playing up &be 

-the aaturr, US a ooap~omirar euggastian ii ae just ooatea%@d our- 

laelves wfth preserviag tbe Hlckraan rule and l e t  t h e  r@qu%zrmnt 

o f  good sausle go out a@ ~uob. You aCilX would bavs t o  maw a 



little b i t  by saying, #%pa sot grfv9lXsgsd and as a*@ sub- 

ject  t o  diaoomry ~~t i thout  a shor~fag of aeaeaslity or juetkXiaa- 

MIWmUr You have obsngdd $3, you rrebr 

wi*hout b l a g  subjsat fo fhaC. Zluggos@ 2% f s  reubjeot to it ~ r r d  

you have ooneeoC, you b v e  %ha arder. %%are m y  bra a prtrem2ng 

of go& aause. 

PBOFmPjQB VRXOEEP: X think mysell! %+ .C1% true *bat 

thfa laaguap l l s j l  nof waded frt 8ulce 84, and Chat 4% aatuslly 

would be rr ilniting; kind of ZanguafLCl in fCuh 94. f: obau2d 

preic~r t o  ares uet put good aauee baok in. Othbl l~ i l~B,  ii wo 

put the ruler Sa Xn tbSe form, L t  i e  opan at lea@+& thaorst5anlly 

to tbs  readtag that t h e  maW#st $30 grovSsion $or your QWS 

mttirrg, i n  any kind of prooeduse that we, bava hem, a doau- 

man% wb5ah Jsr wfthin f k e  Hiokman rule, 'beaawe t h e  alaaa, ole 

documents vhiich %s t b m  d e s a r i h  Q+@ 118 being able f c get by 

aubjecrt t o  dboawrry ~ i t h o u t  a abot~Png of asoessrity OF jmtiii- 

oat ion, alla there would bs na grovWlsian %a f he pule Por yaup 

ever getting that doamanent evea by araklng a sbo%ing of neaea~ifg 

and $usltfifontton. 



Mft. mPOB: You asrts ia ly  do oot need tho rsquiremea% 

of a s lhoat f~  of gbod aaurie %a both liatcs XQ and 185. 

K: No. Z anderaatand, thssle a m  ~ a r v  

altrsrnat llvs@. if "good csurasw i s  slrrsectsd up in Zias 10, then  

I~IL. PRYOR: Thae i r a  o l ~ i b t .  

JUlH3f CULRE: f f ws bsve Cbra addif i o n  af fins 18, 

we ~ Q D % %  have tbe imsrtfan in Un% 90, 

MR. BRYMI! 10 aiould tPsl Mt8er eo pu* it %a %in@ 10. 

m* it reem to ma. 

MIL IWr Could you  amc car tbfe pcrrbaga mere 

sa%&iaotoriXy l a  Pula, 38 by adding in l i a e  43, ~ X t l e r r  t&r 

abmenae of a s h o v i n g  of  nec~srrai2y or jwtlf ioation, m y  not be 

%W@E GMIK; @g aoursbe t b . sP Chae &a &XI 

~i(p;bt. XsnW %hat juraf eaying wi th  armetaha€ mure use of flord* 

what we bsvo in there n w ,  what we v ~ t e d  t o  MBP 

WL 2 X ranr jug* wondcrrXag; rnpa1P i i  goha* ws 

voted t o  add ir llteelf perieaf %y aleerr. Borne quesltion hair beerr 

raieed art t o  b m  you wauM get the  order. T thought $bat was 

X i  you wanted t o  rsaok a awe rhioh ease uadrar BIabuaaa - 

v. Taylor, ~ a u  would ge% the order by making a ~ h a w i a g  $&at 
I 

i 



these naa a dlpeoial JuetifAaation. Tha* ise .why f added %hat 

larrgasp . 
U: Do you see pofnt, lloateP 

I doart ksas that  X h8ve made, my poiat olaar. 

G U P  IlfmklEU~ V h n  you say * i r a  not privilswd 

ardrrs bu% you mag already have go0f.a %be ooder, These 4s a 

d%i$erea~s batnerea esying a thing arubjeet ta %be disa~st* 

t i o n  o f  the  oowt on an a~der, and srayiag %bat even i g  3 f  ;La 

aubjrat t o  that, tbe ~equlmmat has -Wen saticriie@. Y Q ~  bavcs 

not exgraeererd that idea. 

tltat you oaonot get tklingra wbicb are no* aubjorrt t o  Qioaowry 

in t h e  almwrsaca o f  a ahevitlg aP acrctea@ity and ;guefif iontioo, 

GWILJIRMCAN %st . i s  rhar f mean, that yau 

M v r  t o  mi%%# tbe ebos4ag or have Bow S t  aUl~eady, an4 then 

you o a ~  gee it. 

UR, &I$UWPN: Tbrtt I* slgltt, without rpakfng or hsvf9lagg 

made @ U Q ~  a obmiag. 

MXIsbl@&L: It may be aubjctot t o  A t ,  but 

you have ~ a t i P i f * B  tho ctondLtfon. 

8: f qoador $i 10 t~ould make i% Say a2@oxcrr 

t o  say, "Boolrrm, papcrrsr,* e t  acstsaa, ".arh&ah are not subfret %a 



atrtioa, may not W required Ca bs produasd %n Ohe abaenm o i  

may do it, but I did.dn.*t u#d.cpemtaad Mr. Wrig;kt t o  inolude - 

%EL Ei H: MayW DO*. lit i s  prscttg hard t o  a@#xb 

ldB. DODQE: Wouldngt your pafnf br, aaversd f 9  we 

asald, *%f 802 ~i;htrmiae B pPO@BI: b ~ b j e 0 t  ~f ~ % B I O O V Y ~ P ~ *  
1 

nothemiael* maniniy r i thout  an order and g o d  cause ahown, 

mr : T h l ~  rntglgbt be a little plaine+. Borne-. 

t Smsl the more, aonclee ysu are ,  the mom obaaure you age. 

PXWXG: As I undelrareand, fn Rule 33 are 

*Chnt language aa laagmgar of srxclueioa. 

CMBKt Yes* 

$2 PX&@iIQ: I t  i s  nof s question ob under aha% 

oonditions you get BSsoo-ry. tt %a a ~ l y  that by sa inter- 

C ~ Z R  YXIICmU1 Tau aan I1P ycu rsatferig z I ~ Q  



and %ha Inaguag;~ ws sstt additlg i n  Rule 93 nrsrely Bays that 

that 3a aaf the rule i n  tMC type of  proaeedttqg. 

tW@% CLBRg; Yes, f thinla: that  le  aorreat. Tbe 

tnla~juagsf i n  39 exaludea t b i ~  aruttarial *ran that  pule. Y h  

language o i  $36 n i  15 bpi adsgurrre eo cavsr $t . 
YXTCmk%d! Hau mean wiJtl%l $salarde 82;, 

II  think the ma% guer~tion a+& tb semen%, %ban, iar 

wbetlusr W ~ Q F  Rule 34 re pmid~  the  ~ Q B I t i o a  f n  Rule 30 0 3  

guaB came, a kind of  metcrratloa o f  that, or erhather wo 
b 

HIP, Wr#gbt h w  bea  reading. 

q u i t e  uade%efand it ,  
L 

: Zn line 28 a i  ILule 34, you oould 

J#!R. o %ha@ %a %be d%3e%amn~eS Do@@ Wmlt; b%ve 

Bay rrubr~tr\nttal. diiPsrreacct irom tbs  sezlds X reug@iateil, nor bot 

a@bm%ee a proper rubjdtat o f  Brlaaawry"? 

CHAIR I 

oare oS, broame be tar rrubjeat t o  disoowrty i i  y~you bave tlw 

ctiae~etion sP tba a ~ u &  efltemieelo% -SD %tst ~ ~ V O X ? .  9Peu have 

obfriaed &a orrier. X think Ur. Dodw hcrrr the  eolution. 



PItQmSDJOR lt00aUE: Tbn you '~lould not need any ethwinp 

of gaod oawe ta go upon BaaigaaCe<t land am! other grogorfy. 

El: I $houg;ht you %ere p i a g  t o  slfm 

$ante g o d  aauseN . 
MilUB, DODCSZ%: Rat lin XXne 10, 

P E: You am ge;olag: to  keep i e  thtlrl9 

l#R. XtQMSr Yes, upon a atboariag s i  good eawrs, 

: X stxuulda@t tkfak you want befh. 
\ 

: 3 see your poin*. II t;hirik you are quiCa 

rlgbt . f i you put tka recjul~olmsnt oZ good aauae in l i n e  TO, 

you do not amad it dawn hlm, 

KI you ready eo vote.9 f o a l l  i i s r r f  

tion %a the aoeo sbouf fhe  aclacrasity Xor eliminating tb woaBra 

*Oar ga& onulssw. fAilatrt da fbe cmeer sbm about tbe eroulolr, 

preff y geed @bewing OW S t  hxa orawed troubla. tt: bas 

camad f roubXcl prfnallpslly i n  thae Pbrs fe vlrrgt 1XttXe 

un&iormitg i n  tba Sa%rsrprel;stion which baa mm given %so %% 

drr X understand our ollrrrrrepondeacs and %he owes 



fburt I have read, in t k s  normal csvaaf i t  is  a very i o  

loatter. Thcr Judge has a large mtions aaleadar. You oam Ila 

rS%b an aS5fdrav%% %and %her Judge Bays *FSaew and graata t h e  

order. But *am: I B ~ @  reaBotl o~ B L ~ O ~ ~ O T ,  itn very simi2ar allram- 

rt~ncean the judge n d l l  Bay, wblo, you have tc ahoa more thtra 

t h t s  bfare yau eaa go upon lsaii or gal: a doewaent .w 

What xm'cpes %% a3X uwXetasr &e $ha% *barn ape *%a 

our oarrecrpaad@ats aor fhs ctourf;r Cbe~rs@lms ham kept wry 

separate, Che fa %Be g o d  osusl~ Por glet2Sng 8 elooipnlnt, arxd 

fbe ~raoond ilrr rbat has bsea aalled the fI;takm;an goad QPW, the 

rathaw Sag 05 just  &ffanf ion arr4 noaearrif y, wbSch bas 

r dfiirrrrrrvt thiag but, ataLob baa been 8Ls4 t o  thci good .omme. 

X fbink ikthist perbags aom %baa rsyftbltlg calrea Xed t o  amier 

eonfusion aad unarrtiinSg baeauris the  eogorgfe kave nol: been 

o lbar2~  dishingui*k*d. 

good osusa wauJd aom jdrr f bfa gtmd Q ~ W P .  WBPI~BPII$! X w~ufd 

guerrs tbaC lib appliaant mkes an of i idavi t  that be needs b t  

%a .order eo ppepirm his Q*#* ~ n t l  tkr Judgs rigus it ,  - but 

jMme lurm refurred t o  rtktr L t  rbe~rs the ialsuo 

bag balon   ad sod thaf tbs~e mluet be so- ahmoing mado undsrt "thSs 

about, gaad o s w ~  muoh traubls bsrr i t  givea'l X i  you is&ue 



mr 

tr ia l  bar as to the eXim%astioa of the rerquirremeat of good 

@awe. 

N: That &@ tcsright, 

MR. DODGE: I read a l l  thoare iettsrra aad wale very 

muexah imgreased by that. X f  i s  stated l a  f ba aomrsnt;lli here by 

PPoks~rsor Wxiggbt that  t o  sfimiarrts Chs reguiremclst *Z gaad 

- oaurss gram Rule 34 was p~opossd  by 43 o f  the 87 l a w y r ~  t ~ b o  

oolnarsnted on f t .  There were a great many v e t y  a e J l  masonerd 

There haa t o  be a motfon here anyway under the  ~ u k  

as it stand&, and wbat i s  the allowsaos, o i  that  motlaa t o  be 

El A X 1  right, aoa am you ready t a  v o t e i  

DMN MOWAN: f don't qu%te underhldand ahere ~rou are 

gutting lin "good oaueew . 
JUDGE CLARK: f wouXd put it after 3U(b) &a 1Sna 10, 

*eubjao% t o  tker pravistoars of  Rule 90(b), awl upon 8 rshmkng 

of good aauarew. 

DEAN UORQAH; Wand upon a shrplnriag of good aau~rr". 

T see. Thank you. 

N: Why %@ thsf better %baa t o  go baak t o  

YUMlE CLARE: That $e shae Z raa csuggeatiag a m ~ m n t  

&go. X think S t  %a deerlrab&eie, although not abaolutsly 



laecerasaPy, to l l a k  $hire rub up t o  Rule 33 and iadicste bm 

Ilt aomesa i n t o  the picsture. Tbis rule ha@ b@en thought 8% 

time@, you Bee, t o  exalude aad t a  superscads Rub 33. We a F s  

trying to nab@ the %bola, Ching rnelab toigeth~r, It Beem t o  l~ae 

it is ~rafher desirable to do that. That i s  a l l  I oao @By. 

: Cauld we do f ha* by a note? Tbs t h i n g  

t o  lacl the la~guaga %a a little iaelegant. "Xa addiqioo t o  the  

r i@t to obtaSa t h e  produatiou . . . any g a ~ t y  WY motre *be 

oourt*. I* seemed to 1118 t h a t  rag not $be bast aay to aay it. 

g&, DmgEr That means bs must show good o a a o  Por 

nas*Aun 

N: L think ;reo. But i f  you go bask to the  

o5d langurige, i t  srs@mar to m i t  rrkoqs olearly you are not: 

ahragfag aaptbgtlg. lt has that advaa%ag@. 

IE)Bb# PXRBfQt Z tag@ k t  &o .i;b ex-tent the@@ $%a PUBBI 

o+arl*p -- a ~ d  they do overlap with reapeat to dacWatS,  

pegcsrs, bookie, awaouats, letternst, and pbotoigpapbsl -- *be## 

Ruln 33. Ihe  order rau&d g~raueltad wuf omaf ioa l ly  ibcloaw* 

you oould get tbsm uadsr Rule 38, uadcr crn tntsrrogaf orp. 

X preoum that  i a  the aarae. 

JUaOE C U E 2  Yerap X tbiak so. 

PIRBIO: fa add t%ian, i t  would ' amgbaefm t h a t  

- r i g h t .  %be new pal?% would csubatantfaEXy msaa that  good @awe 



p ~ o ~ l d  have t o  shmn as t o  objeatre, tangible tbingre, aaresre 

comdag under the HioMan dootrina,  and two, stltsy upon 2wad. 

f s  that about a oorrect de~lcript  $om of  *bat t h i s  rould do3 

JWQE CURE: Yea, I tbiak so. I aaono2, aay aagtbing 

more t baa I have , Zt seama f a  ma *hat t b * ~  wkes ;bL sam 

logical and t - .  igbtsaa i t  up. 

P i r ~ l t  b X h ~ t  wa sap i n  %ins@ 8 and 8 ,  addie&oloa 

t o  the r ight  t o  obtaf a the p ~ d w t j o n  af any documnt oz' t h i n g  

for 1wpea$Su~ in oonaeatiea with an oxam$aat%on uadar lala 36% 

or intclrsog&torlae under Rugs 93w -- people point  outr ths f  

inferragatariaar uader Ihrle 233 have nothing t o  do writb t h e  

9rt;3 

it  fs eaasfbing m e  l h i t e d .  Under flule 39 af l  you aan do 

i s  gat r copy of f he dacument. Under Sule 34 you ofiin pet  t h e  

orfgAn.tlal ii you %ant t o  ucrs tka, origiaal, go~or exaslplct, a t  t h e  

t r ia l ,  rather thaa being oon2!laad 20 having a oogy Lor dfsoovery 



gurpwea. Thrrt fa oats poilnf people make, 

1Ph. laecond poiat wbSob they make i s  e r t m i Z w ~ .  Ihey  

slay you oannot geZ a thfng under Rule 53 Wioause i n  Sule 55 

nca have only used slix o i  tha sagbe aouw whZab appear i n  

l i n s e  13 t o  18 of Bule 34j t h a t  %e have lei* out *objsbtcd 

doculasnts, pagers, boo&, acaouate, %sttam, and photographe;. 

Ths fina'L oritfairem fer that we say * i n  aonaeatien 

with an ex;amiaaftoa under RuXe 2Bw, but %ha* Bulr 843 i t ~ s l i  

@bat what re muat have had in mlnd was proaeoding under Rule 

A13 %he%& are qussrtlaarp olE lasguage and may bs ralsher 

pfaayuas, but X b e l i s v s  %hey sbould be brought beiore the 

Cum& tteie * 

J1R)Bb: CURE: 811 I oaa aay oa that  i s  fhat oi @our@* 

maay af  Ohrse thiage aaa be brought up, bu* it raeermr f o  plla 

that our laagusge oomm the matter, I do net  th i~ tr :  t h a t  

Sa Bu2e 38 -orre t a  eay "tn the ocrurceol o i  the talriag of a 

&Pion for rkSoh we ham ir~aued a Bubpe@aa duobe tocw*. 

A X 1  X ara Baying Ze that tbecae aesm t o  ~ l b  t o  bs readlag 

our r u b  gP rar$~%crallyg thaC no one $or a moprent in real, l i i o  



g i l l  make any of these obJcsctttow. They aould not mke thela t o  

a Judge. They sound to me a good deal Xibe ir. LoagtsBorS. 

Z really don@% tblnlr that these am very ma&. I don't think 

a judge noukd gay any attention to thern. 

A l l  Z aan ~ l t r  y i ~ ,  t hepa i t  i e  . .The g~opore tt ion@ ntm 

Wfore us aoe these: Mr. Torman baas auggeatrd in @$%%at fbat  

ae go baok *a- %hs origLaa3 aad put a l l  our apofopia in fb 

note. Y r ,  Dodge ha@ acaepted at  leaat t h e  prov%o&o~ aa ~~rittcrn 

here, adding a i f s r  W(b) "and upon a shorJLtlg of good aaucrsn. 

Mr. Umpann bas suggele0ed a l ter~at ivbty  adding a l t e r  the tsaords 

"sot grivi3slgedln *he words whiah you. have heard rstavelral t i m s .  

I think perhapa we sbouM ooee rtlteraatiwly oa 

*good aawew os t b & s  la ter  language l a  l i n e  %ti. Ice asn rater 

decride h w  we are going t o  state *good oausen. Bupporse oss 

vote on that .  

A l l  those, fn favor oS rralrrtoriag ngood oauaten rslirre 

your b&ndB. 

~ O ~ d 8 0 R  BE:- Pa~data lttaa, gkle vouM Ztztve 

Bale 34 Jwt ao it  am ie7 

SUD(lE CLARK: No, not aeoesaa~%ly; gpetty nearly 

aa Z t  tam is,  buf l a ~ t  abarolut~ly, 

&a% fbom fn Xavar *h@&r hau8s, @evenl 

811. tkaFIs i n  favor of  Mr. Unmm*e ~Xf@rmaCZvs. That 

~ 0 ~ x 4  bl)) 089, 

PBOmBSIOR WIXbEU!: are not-privileged arrd are 



, eubJaot tlr bLcovarrg wfChout a ehowi~g o f  a~aersrslty or j ue t i i i -  

cat f saw. 

1X IYfmmLL: . @upgoare t b r y  age subgee t o  die- 

aovsry and tMra aals a ~rhmiog o i  good aswe, Thst tsl %hat % 

nls  dsivlag at .  

MR. WFlltAIQEI: it awgeot@d aa alternative pbraae t o  

cclver your pelt&, rasr Z thoughf. 

IXWmUt J: d%da%t base %%, 

me .NNt Did you note thrrf, Hz. Wright? 

*hat %here the p ~ g m ~ ~ r , ~  e t  ostera, *are no% oubjaot t o  

disoovary i n  the absewe o f  a crbaving of aoae~st;afy, %bey my 

not be ord~rQId t a  3~ produatgd aiebout such a skowing.w Weald 

that *aver your poiat? 



CIULIRWAH IUXTCmLtr Bobart, 118-0 g01nt was *bat i f  m i g h t  

bcs rubjdtrl t o  dioaovsry upon @how fag, and that the  ~lhot~lng m y  

bsoa been taade. 31ou are exoludtng the ~laterfal beeawe le 

gae slubjaof ta ~hmiag,  t~itkout regaFd t o  wbecttber tho oko~ ing  

bas been gurds or 130%. Fhae $18 my golnt about i t .  X i  tba 

shming bltlar brrarr made, yau are a& aorr%e.ad about i t .  

You ksd eanre provferfan a ~ L a u t r  ago t b a t  seasred t o  

m- %a ~av@sp f*, 

BOlX3I: f doa't oare about thsss wo~da, so long 

arr they arovd~ the subjeota of diasrowrzy ahioh are ast  clfsoowr- 

raable, s %thou* an Q P ~ ~ E ~ P  09 the QQUP*, 

BMU: That 2.a rlptbt. We have good oause 

rLgbt l a  t h ~ r i ~  now (indiaating). 

the  lstsleraouC o f  good aawe bn the language e l  ktucaar X t o  is ,  

or in the %&tllgusge oi '  Ilnes 5 t o  10, aBd$a& t h e  vords ruggastad 

after *RUZe 90(bjM. B@rhapar X oould put f t  %a t h e  a l d  way or 

%a the modk,i%@Led new way. 

A l l  thrtse in iavos of  the origiarrl language, Zdase 

X to 8 ,  railre $heir rdl~ht baad. 1RRo. All thme In favor of 

the sutmtttute laaguaw ralrr, tbeLr riph* haad.. 

1SR. BRYWR: Tkaf SAl tke  Lmertioa iollaaing SO(b)P 

JllIl3glg CLARgr ?fx. 

f bat rrs t b e  ataf emat, Mr. IBpyor? f Bkd ixlaot hear i t .  

UW. PRmR 2 What are Pswe votiag oa msr wbether or not 



9s ~ o u l d  ineart that Zaaguaga * a d  upon a srbmgng o t  good a a w P  

lDollming 30(b), ie t h a t  rtgktir 

J%PWP C U f t l :  Ires, 

%e ga oa t o  mxs 96. 

MR. 

quaetlon illr raised in t h e  correspoadenoe oblsther Zhrs @tatomtat 

o i  n gcrrty mag be @obtained l f  i% i e  svithin the Bdakman rule. 

We ksvs tbik@n it ou* of fbe Hiebaa rule, I should Chlnk, by 

HR. mmm: Thst rairsms in nrg alod  tbcl ques0ion 
1 

ahether the guprsae Cmrt wouZd be lgleaocrd a t  taking: it out, 

kt+ bsiag taken out;. 

jrryWZt CWIRE: It t b~ugtat re oone idare8 a l l  tbelgs t b~tlgar 

sarlfer. Z t  Lm juet $ha* yau waat a r$hest.lbg, do yau? 

oaae might apply t o  a rrtsfemat o i  tlra p i t y  h%meli. 

JUIDOEI CLARE: You m e ,  that  hnra Men cov@rad, ail IQ 

po2nelsd out, by fhsss sbatutebt in partous plaarra, i s  Sianesaels 

or irr addttloa t o  the IEli~kmrn po2ioy .  CertaZaZy our intcent was 

eo take f % ouC of the H&&aaa a&#@, 

I ehuuld not auppwe i t  rns sayehing the Buprerntr Gougf 

arlaould objeat %o. Wby should %hey? T i  'they objeat t o  lit, of 



ooume t M y  probably woaet adopt it, but I s&ouXd no% tth~nls 

i t  ra@ the kfnd of thiag ahiah was troublZng them psrtisularly, 

beoauere thira %a euab B separate thing %&tb dSiliersat motSva- 

tXaw o f  p ~ b l i ~  poliay, r%ttth t h i s  baokmouad o f  state legisla- 

t i o n ,  and eo %orth. If they do objeot t o  ft, then all t h y  

have to do ifl eay *We dieagree a i t b  the polioy of itWn 

I arbould tbiak f bere Xrs very goor] f g m u ~ d  for support- 

ing Htaknzaa gexlrrrally, but not @upporting i t  are t o  %has@ 

S b s l l  ara go on to Rule 387 Do you want t o  say aom- 

a t h i n g  about ou-ntar, MP. WrightP 

mWE198Qfl WRXOEF: Vh4t aommerats on'lule 86 are cjuttita 

dsairaiv&ly ,invor&Ipl5@ but thaw axe B great may isuggeratiolzra, 

more hare, f t;hink, than on any other rule, for ways o i  amend- 

ing the ameadatents, ~ 5 t b  a number of geopla tbiakialg %ha% ae 

have not gone Par eaougb. 

Thus, the Oeprrrtmsat o i  Jmtiae sage that we ought 

f o  trrolude in tbe X i l e t  o i  paoplr, wboare pby@gslanf ~xamLnabian 

onn bs required t h e  mallegad grrrelaf oL s partyH. They crag. 

ths% f here are oaatrm Pnvo'lviag daalaratory judgpteat &at &on 

SavoTvSng tba oitisecarmihip of a minor, s ~ d  w h f l e  Che, m%mor% 

pareal le aoC a party t o  the nottaa or i r r  the awtody or undere 

Che 1eFJal aoatrol of t h e  minor, neve~%helees you may aaat f o 

.ma%@ a bJoud %ask i g l  order t o  ~ 9 1  whetbeff or #6* *Part rtnSns~ 



resllg $8 tho ahilcf  o i  these P B O ~ ~ P I .  

War bavcl stx oases pendbl~;  on %ha%. They iavolve t h e  Cbllaase. 

Tbat ha@ bsea a great t h i n g .  The blow8 eestsr s h a  t h e  these 

&%@BOP% ham 1a the DistrSat 0% €olmb&a ea;yar you ought t o  

inoludca i n  Chis Zlst UP peopfs %hat 3rou oan sxamlns, %he noa- 

party epouss i n  an aot be3 fox lorala o i  aopeo~tium trader the 

A %Sf e b ~ i ~ g s  aa &@$&an for %-a, o f  ooaeroct tutg ajef t)r 

action. The DiatrioO s i  Coluarbfa people *him& you should bcs 

~ b f e  %o sxam%m Rim to see ii he, hasl beau ingured snd li there ' 

MI been Q$ QOWO&%%~BL 

SomsbeQy elllo aumasts tho* the  rule is aoe broad 

a aougb 50r b l e d  ter*ar 3 thaf t Wr@ are other kinds  of trrrfs 

that  cabat, qbLcrb ebouM be aomrrad, although wfth msgrrd ta 

*ha% point it aould well ba azgued ebaf f b @  $fs aSroirdp 

iazpllo%f &n fbe rule, that  i t  ia, a part OX the phpsioal 

exmina*ioa of  a plrrrrsoa, 

The oommiftse oue in Fort kloott , IEawae, suaerrte 

.that %a Ziwa 914 and 3% of Rule 9b, t ~ C @ a d  ab sagXag yeu aan 



get mports of  a l l  earliar examinat&aar, of tber era@ aoadttlan, 

you oughf t o  subs t i tu te  tM rod  nperreon" ior Haoadit&onw, so 

you aan gel; a11 reports o f  alz ssrltsr exasainaCionr o i  the era- 

person. T ~ ~ I P  argrrmeaZ Sa that  tbere w i l X  bs oartaa i a  whiok, 

I n  ardarr eo de%eani.n@ aRatth~r o~ not the pceraoa really bas 

sluLferaB a psrt;Loular diosaee or gnJury, you rant to Bnw what 

o%h(lr kind& o f  disatsossl or SnJurfes be bad i n  the paat. 

On t h e  other bsn4, W. Lon Ifotak~r would l i m i t  the 

rslsort t o  report;s of grsviow examiaae&oas t o  %boa. ubicrb were 

mads unaer aaur* arde~. 8fs argument Smt t h a t  you do aot aant 

ths plairat %Sf t o  know nba* m d  taaf  exsnrinaf iom you saa i i n d  

* out about. lis m y  get up an the  teatan@ sad l ia  sad m y ,  

nl was ncswrr hurt W ~ O a r e , ~  and you sae dlurprirre him by bv%~tng 

gotten $0 slow doata~rii and i indlng sut thay have exormined bin 

Polro tbba @am rzumdfltr%oa ts uu~ber  sf &beor CXnes, 

page 96 baa M r a  broughlhf ug~ agaia by. rawral ot;ber gaople, 

and persorralXy X t t i l i~k  blre mu& merit. That &e that ths 

notiare o l  mDCioa gar oxamtaatfoa should go f o  t h e  wprrr~~rr %a 

be exlun%aetil &nd fa  aXI gartllsar*. Xn our d ~ a i t  o i  tba r u b ,  

not iss o f  the -  i6xamiaatitra v o ~ l d  merely go t o  t h e  party againsf 

abam the  order %ale sought snd to aJI  other partiobi, and tbua 

you aould provSde for, say, the  sgsat or the minog bralnfg 

brougbf in $or o phyariaal examLwtSoa wikbout ever bavlngt 

- notioa hSmil~li tha t  t bSs order was to be sought. 



JUDOlti: C M E :  What qould you Uilr %to do? @auld you 

like f o  slrpanB t h e  rule7 Doe@ aanybdp kava, any suggerstioeo op 

OEz $ 0 ~  exwplr, do qo nrxnf f o  f r y  f o  o a w ~  

theme oi0l~eanraehllp msf tbrrr"lPPkosle ara guestioaa o f  ararsrtml 

%hat tke i % w d  has Wen llrtoggsd by statute. That $a, ich@r@ 

i s  a de i  Lalf e f %me 15mit&%ioa, and RO more o i  f boa@ awa ba 

iflcrd wbera ths appliaamt bas Men born ou%~ldr, of tbs Uaitad 

IC i s  true there its quS*lta a l a ~ g s  number grading OBI 

thr West Coact, particularly $a Cbe Northern DllrstrgsS; of 

CallParala, rhem I tbfnk t h y  have B00 or 3043, but rhsn $baare 

praseat; assre are trkrrd I thfak tbot problam w i l l  rrot acme up 

again. I t  ilir a trsaeStory p~olrlsms, in a%hea? nr>rd@. Umt sf 

i i r ~ t  of t h i s  reek we doo&deif &sd Btuck the paar Clriwre wring 

the patemi$y aacre. In  $Rat oass qs sot them t o  submit ta bX~od 



tests, eo we didrrgt have any d i i i i e u l t  y about ft . 
f sJuppwe they may be tttiakifltk oP rraeele rhsmr they 

have not Wen able to have the  taset talrsn. But taaylje that  %s 

1EIl, MlDClfs: Wbst do  you say about the reoonmcilndat 

for tbe  exrmlaat%on o f  t h e  "alleged galteat of a partyw rbrsrs ra 

JIAlW CLARE: Pb't  fa j l f e r t  rhat we hsvta Men bir -  

ourr~5og. %hat Sts rhat  tbesre GbSwsrs asrceer invoXve. 

EIR'. D : fia $&re angthdng in thaf  bauggsaat ion 

that are ought t o  ia13~a10 

K: C e r t ~ ~ i a l y  thore bava Men a lot of 

clasrsr n m n d .  Judge nrf vetr P r  reuggeatiag $bat they aanaaZ 

apply muah longer aad that there probably vk11 net iss maay 

more onssesr, but there .is %he poasibil$%y. 

f n  th%@ aaos i t  rae veoy jlplgo~taat tkat theaar 

C h i ~ ~ e  shm that they tatare the- ahildrerr o i  Cbincssa nba worn 

Aneriaans, and the pataraiey *@ate were usad t o  aabm ths 

arga$lvs, that tbsy o o ~ 1 B  not goeatibly have been ohf l d ~ e a  of  

these gareates , and out f be y wead. 

MBUW. DODO$: Xas i t  wearrsatasy t o  oover thaf? 

dUDetE OBfV168: Yaer, it %at v e ~ p  lmportrrnt %a thws 

aaeere. t haw I thinbr about four or f i v e  o i  them lait; and, 

arle X toM Judge C U P &  a w b 5 2 ~  ago, them are severs& hundred 



of t h m  i n  the Northern Dtsltri~t o f  Caliiornlla aad the @an 

Psrhaps t h a t  saw so& aof problea, may arise, agaitl in 

the f ueursr. X sjimply pofnted out that X think the  sf atate 

nm base say nsr Garses Wing f i l e d  on Whalf oi an spglioant 
I 

aho was bort? outsids o f  tb@ United Sfatss.  E4o~oc~t of tbeslct have 

come $rag Hang baga;, o f  oau&e. The, Communis*~ haw drtven 

t h Q ~ l $  p ~ o p f e  clow)n in to  map: &ng sad there &re large oumMrsl o i  

them t h ~ r s  abo are very eager to get i n t o  t h e  United States. 

er o f  them war@ applyfly: oa the theory thaZ they 

srtr the ahildrea aP Chitlsrjle rbo vis i ted baak $o Chiaa, Chinese 

who a4re born in'  thiar oouotry and who therefore are citieead~ 

o f  fhis country. A great malty o f  them aould sake perlodie 

v i s f t e  to China and they aould marry thsre and t h e i r  wivtpsr 

would remaia there. They claim naw that a lot of fbeee peogle 

are thsjSr children, mostly eon@ as L t  hapgens t o  M. Of aaume 

t b  Ciovemmen% aarnnot bring say oontrary evidenoe %a, beoause 

Chirra. You aanno* gst any doaum~ntary or other evSdence out 

of Cbercs. f t  makers S t  a very d i i f  Xoult problem ior ths 

I)Qpar*meat oP Juat ice t o  ooa%emp% thosrlr cases. 

Oas thine; t h y  ham resorted t o  fe  tba requircmosnt 

that %bey s ruhf t  t o  blood t e s t s .  Tbe father usual ly  l ives &a 

tkle, oounfry. The mothstr usual ly  i s  %a Cbina, but @he may 

be fa n plaae wtlt~re she i s  availrsble for s blood test. You 



asnnat prove that s.pome o h i l d  %as the ohi ld  of a parZtaulrrr 

p a ~ e n * ~  but you oaa prom n~gat iveXg ta  erne ineteraaesr ahere 

t h e  oonditfonsl are +fght that they  oould not: p a e i b % y  be. Bo 

erome.timee the tsslf its useful  %a a negative may. 

=* 
subn3tt t o  a te~t? 

J'IPIOP: DBfVm: fn  sans aasea they aubmit. ID som* 

they rsfwa ta, in one aass X bava where %barn bas Msa a 

reiusal, a blood %@at oS the Pathclr taken rhsn hs entered 

%ha arerviae iIlBjlolrtsgi tbt t h e  ah i ld  night aof W bas. They 

~ P w  reftlsbed to slubl* &a a goo4 m a y  currrs, and %here na 

Bay oi earngelling t~ am. 

J@tJZZ CLABfLz Would you want t o  aowr f hie, bg 

@acne@ . X. pertironally wau'ld not think be fmgortsnt enough t o  

make any g ~ a a t  ahaaga, t n  tb ru%ap ba* art i t  oan be doma St 

rould be hslgful .  

fhat ow o* Judge BolteofX'S t~volv5ng bbcr rags or ssomethtag. 

: The husband o i  a plaintrf i i  rbo 

%as% mmort;%m. 

rap4dlp. % ohsoga, wgartyw t o  *psrsaoW would aonr iderably 



expand it. 

rsRMB: Co&Jdagt you ~erlaeh the kind o f  osse you 

are ta2trSng &bout by a8dSng niter the  word *aoaZ~ol? &to &iarars 

9 and 10 "or, arbare passntrrgg i r a  S'oi icdaue, ths, parent of tbrr 

~ 8 2 %  ymn 

$WOE CURICE: O f  ctoumb *bat rould da t h i s  speof d l o l  

ai2y. Then roulrt *a ge on t o  the bwrbalPd%ilie aasle, the 

Kr K donat know hatR far ws i\ra goiag: t o  

expand %big. f % tRe csbanga nparf f' eo ngclreatln, you qould tbtak 

you would hays, 4 t  well broadsn,erl. 

CHAUlMBJ Y I ' F G ~ U I I  f i  you man a prrgon rho PIB~ 110% 

- a party, what aanafioa do pou kave t o  eaZo~ots a rule gar 

: llbouf the on ly  praplticaal, eaaotioa i s ,  

I think,  givgag t h e  o o u ~ t  pmer f o  $in4 the faofrr nep wauZd 

br i f  the  bZo& %eef tu~acrd out uaiavorablg, 

not a, party t o  the arction, and you psaaltrw, tho party t o  tba 

action ter t h e  faflura o i  scwtsbody rho Ls not a pa~tyO 



phyetoal examination up, there wers, a l l  saftsl o i  caaaotloass 

hbem, i i a d  fhor isata agaiast thela, and aT1. that. But: nhan the 

fe l lm who roimes As .soot a party, you hsve ao 14ianatXoas a t  a l l .  

The result W %hat the rule i s  s nul l i ey .  You at.@ gotag t o  

strike out *pnrztyH and gut Sn "personH. How aaa you gaaalfm 

s p a d y  becaueer soma grrreoa who %s no* cPubjeat ta hSa c~onfrot 

r@$wes subgQ; $ 0 ~  aam%m-&bsa? 

JUMt$ DRXVfhEI: ' X  don't tbgtik you oould. You should 

no*, anyway, f i  a ehaqing brs made that the party %a unable 

t o  ompel clomplienoe by the person, by ths aaexrt o* by the 

pamat. 

a praoticrrrl matter, I think in a l l  o f  tkasle 

Galores l a  ay d f ~ t r % e t ~  and f think i t  Ss true generally 09 

abo tar aatuafty briagfng ths aot5oa. The taJInos okiZd isl  %a 

Bong b a g  as a rule, and t b s  Xa%her usually brings tlns aetdoa 

rs aext i r i end  or guardian ad litem o i  the mfnor, O i  oourse 

t b r e  are arum instanms rhdrs they are o i  age @hen tho ac.9;fon 

u ~p(rrug~ht~ bu* a8 B pra~t iaa l  a f t e r  %he fstbez. rho t i  in 

Ban W~naisoo gocss to a laqprer and *%la t h e  aatfon started and 

3r $ryLngl %a get Xa the  c%crinad Boa i n  tLoag $6ag, abo sits over 

thew u a t i l  he oan get Che case t o  triaf. aad get t h ~  plrfattfi  

L doapt think i t  pre@tlats too may paaatiaal. 



dbf.Pioulti@sr i f  you put a grovis;loa irr there %bat r sraaot ion 

~ o u l d  be sppl$ed by f i rulSl lpi  the i a ~ t a  as t o  t h e  blood 'tessZ; 

Pdvslrael~r t o  the pla int l ; t i  li i t  appears thaf he i r s  able t o  

ampel aomplirnoe under %he eriraumsfaaacr, op ahauld ba able 

%a i g  aaeiag i n  good Paieb, aa4 har fa i led t o  do i t .  

t o  aa exaasiaatfarr and, inrsl;ead o i  imgaefap aranotiam olrl t h o  

party, defeattag tkr aaea, or iirrding o i  Pa~Cl r  agaLast him, OF 

'Pby toak owrr up t o  the hlupme Court. X f i l e d  a brtoi 

in brhnl i  o f  t h i r  Comtttae at  tffaf time, go;lnt tag out thaf 

t&m %is iasnothing in ths ~ u l r  Ohat oruthorimarsls tba0. You b a v ~  

t o  rsPrain %para impwing ChaZ Mad of  oaaottoa. %!ha oars 

wen* o i i  on LRiat point;. 

o l i n e d  t o  reoomnd CblaC re not: try t o  auvw a l l  tharae tbitrga. 

DEAN Mt%#2ABJ: X r"sally doaPt see haw as saa oave* 

people rho are outside khSas ctatsmeaf apl as have ft here am.  

W: W b t  ere you gofng  Bo Qa i n  thage 

Smmtgm~%toa casclle9 A m  you going t o  W(sg Bhs ahgld out bwmxae 

tb Pafhar raiuares'l You haw aa gcpna2ty aglafnrrt him, have 

you? osn s i t  quiet. 19uppollrlr t h e  mofbar ovet tkars d o e ~ n g l  



donst  k m  oQB QOYBP that*  

l i s t e d  %a RuZe, 37(b)(2) on gaglee, 37 aad 98 o f  t h i s  new print.  

They are ax% 5a t h e  nature of  prnal.tislie 5n tho satioa. Fhsty 

are a l l  aaase rhere ;It i s  %he X i %  igarnk obo reiuess, ants losarrm 

his ease bBaawe hs 161 not i o  coafom%ty, He *on*% obey the 

order of %he, aourt, They oan imposs rr pewltjy on hts by find- 

i n g  the iaotgl againat b%m. 

gf yau sf pike 0111: the IBOFB n ~ ~ t y H  and iase@t 

i s  no* a party i P  you w e  going f o  say jrou oea put hSm &a JaiZ 

or hold htm f a  pr%@on trrdai;laibsrly. 

DEAR WRaAN: Wp@rson t o  ba examfaed and t;o all 

pa~4iera~ t o  thct aatioa. That i s  the propotsed awnCbaa6, I 

Chinelas oaaee. dudgge goodman, very able d i ~ t r i d t  judge at: 

Sari @zIPFana&ao, pointed gut Che dtgfinultiara in tbelrr carea : 

that the government oouldn% get t h e  gr00f  j tha t  f t  i s  hard 

t o  dstrnaino t h e  aredibill%y o i  %he, Chiaeae, anyway, beauas 

rould not f i n 4  pagentage i n  these oaoaa unlearra it  c'lsarlp 

sppctared. Tbe Court o f  AppoaXa %a the EJineh CSrouii: rsvarared 

him and asld the ebfnama~ rae on &ha same basis all aayone 

.that he did@" t b a  *C pgruw hts oaas by ctlsar and cunviseiapi 



evidenae, that ha hard onXy t o  prove it by prspoaderclrnoe of the 

ev%darsr~e. 

that  &a the lacat -week ot. so. I think ae are going t o  say 

thaC hs dornsagt assd any more prooi than aayeno else,  but 

thea we end up by sraylng ju4gr~ea.b ,agwinrrt higl a f f i w c l ,  

X tk;lnk X %auld eull[g;snrt that we I@we this, oerelg 

aooopt %ng the wnsa4mstar aal they appear on paws $23 and 39. 

Ire thera any obJeotLonP 

providing for notiae, f o  the "gsmaa t a  M etlaamined and t o  

a l l  part ft3sn'. 

h: CMBE: T M t  appears in lstf sr on page 4. 

A t  l i n s ~ r  12 and 19 t h e  rorde np@rson Lo be examined arrcO %a 813. 

@horn the  order i s  sought aad t o  all other gart%esw. Unl~lila 

there ie  objeation, ara .will take that as agprovted r i t b  tbfla 

sod b%&ca.t; %an. 

: X tbiak t h t  psrsron exmined i s  antit Xed 

t o  aotaae a l l  righ:ht, but m I underatanit t h i s  ruX@ there i s  

ageme aud not a party, gein't tbaf true, no lraaatton of  any %Pad? 

JlZX#B CLARK: That 3,s rrigbC. Pils te l l  the sgcsat ~ h a a  

be appsarcr f o  ~ltrilg himelf. 

Then we w t l l  pasta t o  R u U  3SB. fe there s ~ y t h i n g  you 



want to say abeut that, 84r. Wfighf? 

Yes, tbre W .  Tb%@ &@ @a@ o i  t b  

gbi,w GWBI skrb 9% tbiak $be Xats %@$tern maxaPt~d Lm a ratll;h@~ 

largely alpitioorl; 80 out of a@ vere orit3ien2. There h ~ s  btldta 

tjuSta, a diZPsmat picrturre tn fheails last le%*ers. f a  $be &at@% 
, 

'ietteme ahieb sma $&vorabXc t o  the aane~dmat, and onPy iour 

wbf a& am utngravorisrrbXe 

Thia $a a$ coumlle s o ~ ~ w b C  , judgmnts%# but it aserlps 

t o  me that fhe bulk of the uniavomB%@ lletters .era irom peopOtl 

rho meoh&aloally l i s t e d  themeregvas rts Miag oppsarcrd t o  WXss 

16(4>, 98, 84, m B  $6, tbrt ctompr~atfvaly of t h e  aritiaal 

letters rem rrttlaonrtd leftem, nap &&dl %hey malts@ *that w h a t  

ore am aapiag haw LP %b&% %PI atr~&fly tbe rare aaoording t o  a 

ma3a~Stjr of the aastPa and a o o ~ ~ d i n g  t a  tk leadinlg a 

tbrt .ordra *not semeoabtp aoaj,lablr to hfia" Zor the rrerdo 

%at mm~mblp r i t h i a  b%s pmer.* Wars tbat frm Heuag~auWkrt? 

m 

lslOEApJ 

deal brander than "not r~raeoaably avaSfable t e  btra." 



d DRDRXVER: f assume the proper fmpliost Xon there 

I s  that ii t h e  iafomation or iramladgs a m  reaeonably s t f h i n  

bile. gomsb, he should go to t h e  trouble o f  p t t i w  the $,seora~- 

1113t, DCSlOl$: Born baw ~ b j s o t e d  20 that baasurso o f  

tb grea-k aost that  onae in a whllar iuvolved i n  goZng 

tiiibrougb o l d  f i l e s  ahXoh may b~ t a  a dit isrrsnt  gar% a i  t h e  

oountry. But f hat would W perhaps not masonab'Sy w f  tbta  big 

JlDBW DBXVm: That f e  %WUI. 

E: Do you want, t h m ,  t o  approve o i  2he 

amandmeat changing 8be wards *vitb;ln bls  gowBrw t o  wavai2abls 

t o  b;lsn99 $a 1 % ~  643 . 

UEaN MORd4N: W b a l s  Bo you think sbout Cbat, Charles? 

f hilwnrt any l~ltubborn ogllaXon on it. 

JUDGE CLNRIL: To be parfsotlg frank, it clarelnre f o  me 

40 be rabeut the same tbSng;, P aa not at  a l l  e w e  %bat ff 

rou%d -make any dSffrrencre i r t  $be cs~oruserucrCioa i f  X ware ooa- 

strufng it. 

WmAWr You m@aa i f  a trPal dud@! %err asn- - 

strufng It, Z ahauld tbinh t h s t  i e  probably true. 

me 

PROm8P;OR WRXOEIT: No. With the  la$@ oeacil X believe 

i t  rorlrsi out ,  Mr. Islprroa, f o 89~iavorable, 94 uniavo~sblr. 



oiactrs *ere vsry good ior the  amndmcsn%. 

a. : I aoaifetr i f  t h e  r o d  wen* out, nHm 

laany votsa 40 p a  need? 0. K., we a% lZ provbde f be votes 

X mtder ll$! t h i s  regreareat@ an org;aaipre4 e t for f  . 
mWHGOII WSlQEPE: KO, t qauld eag d w t l n e t l y  not. 

me f l l :  If: Pa WCJT hard $!OF ma, t o  read a l l  t h i s  

etuf f . The plajorft y of ths Pi~lZriat o0 Columbia oalolott tee 

along r f t h  f he progosral Oar amdment oX Rulea 33 and 84 qse 

among the? m w C  ~oatrovsllt~iaP 02 a l l  the matters aono%dfder*d 

by tb aommittcte, aad t h e  clllfferprna~a 02 opinion are .Ssmcaa- 

ets Lee v i q s r ,  fnmw aatitruat a.t$orney i o  Cbat 'part a i  

the .eouatry, Judge Nordbye, ah& Daga+tmenO of Jultlt%a@, and 

lait 808 WRIQmn Tbs Dlsgsrtwnt: oi  Just &tao i. for 

it, gee, sir.  

NN I f am glad t a Mr. Hooks nr approve@ i t .  

X t  m u s t  iw alx sight S f  he Qpprovces iP ; ,  



D PfBISTO: There i 8  oaly one l~luggeletlolo t o  t b s C  

El: *kt &B right ,  

dub@E CURB;$ h a a  l i r s lg  mows *last %a approve ttm 

amendment as it appears t a  tbe green booklet. 

: all, those i n  f aver ~ a i e e  your ban&, 

please. Niar .  A l l  thoae oppooed. Ztbess, are now. Hioe Co 

bs uhttsretom~ by .the tJuprrpra Court. ~t 1a u a u a ~ y .  five t o  gous, 

Eg #an, re are dmpl fa  E ~ 3 e  37, a~srr*L aa7 

Xa there anything yau rank 20 eay about &bat? 

-auld sgba to me that t b ~ e  $s auab t o  Wa aag4 far aam 0% 

YouagquWt@a suggsotians here. Eb aalB he would strZtre ths  

@egetitiousl language a i  litter 7 t o  11, m a k t ~  it aoniovm t o  

%hat re d%d llrr X;Laear and IS, th@l  is,  etrllrs we aiter 

nRulre 34% tba words V o  produes any B B O U ~ B I ~ ~  OF o%hrr tkilrg P e r  



laspsation, oopyiag, or photographing or to permit i t  t o  be, 

Boss, or to permst atltry upon Sand ar other praportys. You 

see, that  i s  what we d$d %a Rule 38. We sstrike i t  out. 

Then he suggests dam i n  lSacss 52 t o  6 4  t o  auMtitute, 

the wsoordlra *another ior lexamkaatPonH trr plaoe of %$or 0)~8ntaa- 

t ion h i s  agent ar s psmon under birr ausfo4y or leggag aontrolH. 

Tkorae of aourre are trxtuaX obaageo w l y ,  but it 

seem fa  ms they do make+ the thing slearer and simpler as 

suggeetsd by YP. Ymagquist 02 tbe UPnaesota oammlttee and as 

ertates an pngs 37 a i  fhe siunrmary. 

IDRIVER: Z have a aoeo h e m  t h a t  I thought *bey 

amendmentre n t t b  'tbelre textual abangea .b&ob I have clxsad -I 

IBOR W S B :  Judp, I: am t o  iavor o i  *ha$ M I  

K: A l l  right, go abead, Mr. Moore. 

~QXBBSQR : but X swat to as& wba% 11~~'li~tioae 

you have, nm for w party who i a i l e  t o  attaeb ooglss o t  doomeatr, 

and so on, t o  tbe iatrarrogatorf~re under BuXe 39. 

: X forgot about that .  f guees we ~hou%d 

b v e  brought that up. tt ts a question rhaf her we should add 

sans o t  the rrtatter ae rere dPaauarlag %miore. Tbst would be 



97 (a). We aarr gut hero %bat we disauesrsd begore. O f  aoumse 

ae too& no a o t f o ~  becauae we had not, gotten there. 

Do you hsw the  language we diaoucrsed b e i a ~ e  i a  

Rule 33, tbr. Wpiglbt? The t h i r d  ssatsncaf OX 37(e\) provide8 lor 

aa apDi i~at ian  for dirraotioa to answer ullaer Buls 83, ls o ~ u l d  

put in here *gugon tbs r e 5 u ~ s l  o i  a party ta attarrh t o  b&e 

af ia ts  rt?og&toriea am y om l i k s  no* boa mahb Zllrcr app lioat ion 

for rauah sn order, but m a t  ahon good oausre rhea tbeae doou- 

meats a m  the tsork grduat o i  the  attorney.* 

Z am not putting that out ae the prager fomn t o  b 

wed. R think X waufd raaf  t o  go baok and see wkalr re vara 

saying bsiors. But that ~ o u l d  be the ~ n e r a l  idea. . 

Tbe iirst puslaition t s ,  Xa tt asorsrearyP BPavrrrst ae 

oovasrcld it Weauss wo gul; f n  raevrrlral plorre f bln(6mr aittrr our dia- 

o u ~ a i o a  iSret osw up, X shou%d ttbiok fhat w 4  bad ZWLmlted 

t b l a  whole t h i n g  by Ruls 3523 an& Rule 34, ily mn suglgestfon 

nould be $bat this Lle ns t  nwlresapy t s  the Zigbt or the add%- 

~ 0 ~ b 8 0 ~  : X am $aolLaeB to chtalr probably 

the oourt mould asorb: i C  out %be gag you suglgeat, bu2 S T [ @ )  

ae it ta naw drrritsd does not gear tea .e l l  t o  Rule 93 aar i t  

#s aomended. 

3 CLdE3K: Do you tblnk i t  i s  rea l ly  aeearrlerrry, &a 

l ighf  of the iulrther additions re hawe mad@ *tr 8~1018 33 B.BB 347 .- 



PR 

rule has been laokiag a l l  along. This 119 aof s problefte coo- 

lEfaed eo tltfe nee additfoo ta  illule 98. Tbere hP~s wver h e n  

enp arpeaifio grov&s.eion in  Rule 97 fa  @a mny gar om- 

pellfag s pemoa who has aamered an iatsyrwatory but basnBf 

MSnneso*a RuMmr both taka tbe p ~ s l t i o ~  thae t h j s  &a L~lpPtait 

l a  Rule 87.01, and S i  a party doesaga gLva yeu a f u l l  and 

t o  do so, but a i  aowsslPt fhr, tmatisea my bpt %roag. 

PR : I hope not. 

Clsrrk. I donat knm %hat i s  being Bisouerslod. 

BE: f take it that nobody $8 objeo4lag. 

lle have soasgCed 37 (b) @ l t b  tbe m 3 d % i i ( r a t i o ~  auggsstetd by 

Porrwquist, and now ae have darned back and are laolriag; a t  

W(a) sus fo  rhioh there fa no rrittelr sut  suggeet &&a, 

Ist m ask, 5s Pbre aay objeatioa t o  t h a t  sctirtn orr 

t o  97(b), rhfck W ttbs plateria1 bere beiore you? I thwght 



you read ths groposala o f  Os~leral Youagquiletce amendlosent@ at 

pagers 31 sad 58 of t h e  surnmary, you ddd not read t b a  laart sarr 

5 have there, the  deletion o i  * i n  g o d  ia f tbw i n  line $38, and 

I arondered i f  you Sateadstd t o  iullaw tbst ouggeatioa, alceo. 

#: Yes, 1 latake, tha t  @uggertioa, t o  etrtka 

out n2n good ia i th*  ttl Xine $El. 3 doagt ares tbat  t b ~ t  adds 

A l l  rQLgb*, unlrsas f b z e  isl  some repuee% for a vote 

or ramstbing, we n i l 1  mark %bat aaoept@d as t o  37(b). 

a& : Usy f bring up soavstking aiCb rsatgeot 

fo  Rule 37(b)? Ru'le 31(b) speaker of-an ordsrr under RuZls 3.8 

ta pradaca dwumanes or ~ t b s r r  aatarlal, X t  dwen9t  aakcb any 

refereroo &a 37(b) t o  aomplylag a i t h  tba snare- ts i&srroga- 

eoples under Rule 93. Rsfrerb my m m ~ y  sip t o  why that &s. 

JWXiS ~ W L R E t  We never barn bad aaytbSag mre than  

*s bsva bans. llhst S r  what Y(x, Olrfghe apas speaking oir a motgsnt 

ago. lirlraa. the mgXaaing there hare been ao repa~tiio Zsnguags 

grov idP~g  nhlbt rcrhould bo dona ii tbs swwsnil t o  the iatcsrrog&- 

%os&es & ~ s  fareu2%12eiaxrt+ kbara*~ S%#4rssnZ Psarrtioa and ~m f b  

asw book, Wr i g h t * ~  Bfinaddl~f @ W a ~ t  take the posit,ioo tkaf 

svsra though not exgrcaaerd in expUcit isnguage, it i s  ~ e r a l l y  

YW. PRM8: lis tbat  on fha theory that srr inauifllaictaC 



CLARK: BP. 'llrtght. That book jwt ems eat. 

m. PRmR* Sudge Clark, fse tbst on the  tbeorg t k t  

er r i t b i a  that rules? 

I: Pee, I pzegum so, altboygh perham 

ths audhoxlrr ksd Wtf  er rpeak up. 

Brpor, i s  t b s t  i t  %auld -&a a a h ~ a  oX the fa%erroptdry 

groasarls 11 yau oould omply  a i t b  s v @ ~ y t b i n g  merely by ghvlgll 

sea@ paecra%ly ialsuiitcient nnmnrer nhelr obviowlg an allewer 

m u s t  mean r rsargoneiwr amt aompXeLats, anmctr. 

%his7 I X  tlot, we r i a l  pas@ aa t o  t h e  next. Yeu are a l l  

Er I unda~staed %bag aobodp mde any 

questfon ilb011% Ruls 2% I didagt put a ior~val vet@. X ai l1  

f uadersltad the aatha  taken on 81(b) is ahat ae 



have approved it n i th  several tcartural chaagerr ahich  I read. 

m* 

JmQE CURE: Abou* ST(@)  r e  k y e  done noth ing .  

e-ga Y ~ S ,  ve B ~ P B  ~ e i ~ ) r r i ~ g  to it. 

U s  But you deafded that not;hingl arssded t o  

W dome $be~e? 

CURE: Tlhal: i s  right. 

BBRe HH: You don@% tbintr i t  nrsdre any swpansioa 

&a vie* o f  the  expat3ts ioa of B u b  337 .. Thlis ~eadts am, 'Hapan 

f be rsSuaral oli a party $a awaer aay %nter~ogata~y sublsrgttcsrd 

unde* Rule 33". That dossaet ssy saythlng about ~ @ i w i n g  t o  

pr06u~(1 doaumeatsl, bu% maybe that  i s  implied. You are n m  

to,Jd %a Rule 83 that yau mast grorluoe doe nts. Psrhagsl you 

oould ~ w y  to me, n X  thtak a d w b W l l  a ~ u l d  knew fhat @hiEl OOWW 

*bat .'O 

JWBE CUBIC: ~ t m t  i s  about ttmi wag we worked L% ou*, 

3 tbiak. X etar'tad +o ta lk  abouC 37(a). YI. Moore asked f h a t  

qussstiota. X snlB that  it oauld br oomred by an addit%on Co 

$?(a) o f  the type that; f aarer fndboaitslng. Z than r s ~ t  oa t o  

auggs~t that i t  didn*t @*ern t o  me, ta 2be l igb* of t h e  oonratruta- 

t ion oi 57 (a) gcsnera%ly, and what ne had dorro i s  89 and 84, t hs* 

i t  waar nclccreaary. Ily $%ml lauggrsftaa was tba* i t  *a@ n ~ t  

aeaessrry and that we not do  anytbtng. t i t k  t h a t ,  nobody sias 

Bid angebiog, and we w c s m  about t o  pass on. 



la%* 1Jlrl: I hops the court@ don% go rroag, but 

as f Rave rdeaarked berlore, I don@$ tlbfab. ntl aaa ggevan* %kelp 

going  wrong oaoacrioaally. 

' 

Pbl ~lgp%S@ab%@ to  aa *prtlrirrot oaeger, basart it? 

&a Pmprrieot snrirrer, Sen W tit7 X i  %bay reiucle t6  do il; oa 

the g ~ o u n d  tRaf it 481 privllegad o f  not aubjeet t o  discrovclny 

w itbout an ollder, thea you gat your order, and then you have 

f bat rrovgrard riadar rrsiu~tal t o  obey sn ~i&@r. 

: E - e & f ~ f  It ~ I I I . Q T ~  out. 

a, Mum: Iff 9s s Si%tle %narle%stAa es 1bave 

W(a) ao ft i rs .  f fibould f hink your prtde o i  ~esorkmaaahig 

muld wke you rant  Co ahangs it. HwrawX, i f  tka* dwsrapt 

appeal fo  you, I don% tirbLa% I sbouZd got  ezoited about 3%. 

I r  Vetapl, iaadequats. Z sltourd f kink you 

would have p~opos~d an Rmndm@nt with a@ muoh fore@ esm 

K: I don*+ rant 20 bs Xouad rant Slxg at all, 

.Do gou have, Hr. Wright, abat I gave bofore7 it l a  p t t i a g  a 



lfttls pafaful for am t o  remember %bat Z haw @aid hare. Dc 

p u  have rbaC X gave previously? 

r X m sorry to Pay X d id  oot take 

f ha1 d a ~ n ,  

%bat r e  say ths t  abea the deponeat rrasiwered ghat he hiad not  

attaahad the dacumeats beoawm he was not required %o attaoh 

therrm, then tk gtoviag parey, Cbs %nterragsto~, could ask t b s  

judge t o  aPdclr hinr t o  produoe tbe documents, bue sruo* have the 

burden of  sbowlag good oawe fuior them i f  they were soifhia the 

a rule, coursa rpa ~ a u l t f a ~ f  uae that  language, wvfthia 

the aloh8a ruleM, We would use this other phrarreology, But 

It: Thaf %auld g0 i n  a7(s), sad Z think 

quite arturally that rould go l a  aPtar the t h i r d  stimge~eta 

and mbewet *b% *suai.fh. 

m. 

would p t  awls pro%eatioa gram %be prof@esorril and tbs rdiOsrlsr 

ob the Pstlsral Rule@ Esrvias, and so an, i f  9s mdcl the% 

* I novaj @at ask@ %t , 

JUaOlh: CLARE: f doa% ob~iot a t  all. 

out tho rordiag o f  it i n  more drtaP1, f a&aaot Bo it aoa 



n tt hou* going Wok and l o ~ k % w  at @om@ o i  t bese other expresr- 

S f  OW %6 ~ e b d ,  16%ltxd ~ O B *  ;fk$ %be 

Have you t h e  pragorsif goo surf Ac~Xoatlg in miad t o  vote 

en at3  

OEAB PXRISIIG; I havcnPt, no. The Zaeguagca qhiob 

non appare isr *upon fhe r e f w a l  o i  a party t o  a m e r  any 

iatertagatory arubtfted ua4er Rub 39, the propon~~t  o i  the  

that  des tgaatad doouraeate % b q l l  be a*f aoh@.ard, J t  aselgo t o  me 

par~iea%ly alear that ii t b e  smNer crams &a without ebb doou- 

more, elear rhaa r ~ a i l ~  o i  the adinery atla  bas*^ tom Chat 

you get din an iatarragatorg that  doas no* invoZve doowmnts. 

ntrs are e i f b r t ~  tbre  or the3 am not .  I i  %hey ass 

aot tharet, the trmwsr i s  Saoomplstcr . X don% thPalt you need 

say add it &anal language. 

m. 
doemexats. 

@kt, PWiDfbs Than Fna b s s W  f;ama~ed, 

mS: Z trust S u d p  ClarPs laaguaw rould 

take aare of t b s  caituation olbrsre Cbsrcr prne a ooatrova~ay as 

-to that appliaab3lity of the  El%a a dootrlaet; You lepalx out 



JWQE CUBIC: I thf  a8 so. Do you wsat tc vote oa k t ,  

1 %he .trro~de -& you have .tor go baa&. I[% &en@% &a tbirrm Wok. 

You have t o  go baa% t o  the grr~azal rules. 
i 

I 

t m. : Rule 37tB)T 
I. 

JUMiE CURE: Wuls 37<rr. A f t @ @  i.bs th ird  s#rrtrnoe 

aaB Wfage t h e  wmdo bsgiaaiag that ~o'tioa fs granted% 

New, IUC. Srigbt, B%d take &ma what X eaia Last3 

3 WW.t did you aay irtet? S don** 

IrOZ. IPRMII: X f  tt l a ,  t o  be lwrrted, deifaiOatly i t  

ahauld .d Smeerted hra~o.  Wr, haw, sot imested any.ythiag &a 

W(a) f a  the ray or a proporxed ameadmatnt $0 (the Bar and benab, 

pravirrSon that on the  niussZ of a depone& on ra ;L1ICorrogato$p 

t o  a t f  aah the  papsrtr, the alovtng part;y, t h e  Latcsrrogator, aoul4 

ask murt Zer aa order dtrectim t h e  delivery t b e  paperr, 

.buf tkat ha would haw t o  ebw g o d  asus* l a  %t were a i tbta  the 



Hickman rule. That would bt, the tdea. 

Pbat %B a$ astagea ghat %a bay@ fa  cs$%eo9: 5apaSi~n8e4 

in lIIule 93 already. I: thfak ths mtrl question i s  whether or 

not 9s should, i f  X may say so, g i l d  tbrt l i l y .  

m* 

JIRl(aE DRZVEB: X f  ssem t o  ole re slhauld keep ta  the  

miaLnm, smend~en*e rhllah q@ bave net  eiroulaeed t o  tbe b e a ~ h  

and bar. X thialr oe rakould do thaf only whirae ;it fle olrrarly 

m. 1SN: X aauXd only acMla@r that by eaytag X 

T~DUXB not hays made a aumlrer og the@@ &mn&malta, but $he 

majarity bas vo*a8 f o  make Chrrm. are snrsn42ag Rule 95, aatl 

nhba thesrs mvimssd rules po out t o  tre studied by f bar %ex% 

Qomlttesl mas a04 aware oi  the fact that they mended Rule 99 

and didart  oaabe oormagondbng aha a, f n tire other tulrts, %ad 

*hey d%d a ttProgpp Qob by aet talriap that into aecouat, X think 

them!@ ~ a a l d  M aaom goma Srr that crftt~zLfzsa, As d b@v@ saSd 

before, ysu aangt avoid all arl;tiaksm. Z t  fs a mrttsr a9 

ID ~ R ~ N I  f i  you rsocr on the atbar rirtda and thep 

Btdn3t gfve Che doameats t o  you, %bat would you do%+ #oulda*t; 

jou mow for sn o ~ d ~ r . 2  



!ti@%, ~ W H H Z  8axrsi~t. 

B m R  mWAU: Rhy do you bsve to have a sltate~letlt that  

you may do i g 3  

me NN: Itwould do a lot o f  $binge t h a l  w @  have 

Sps l l ed  ou0 &re, wLthout having $he@ spe l l ed  out. 

: All It;ho#e Sa Pesbrrer a* &s. m ~ a n * s  

amsndmcln* raleie ths  ir right bands. Om, A l l  ehoee apposed 

rrr5crs their s ight  hrrnde. Ebpbt. Eight t o  one. X fear it %as 

We cow &@st t o  38(4), and that i s  tbe addi t ion  oJI 

the aelltsnoe clariiying the provitaion as t o  n a i v s ~  olt jury 

trLal. Judge Xordbge %a bis good p a p r  laayrr, w T b e v ~  arhould be 

so valid objection t o  th* pmgeerd ahadge, ail4 indeed %be 

dVnW CUR$: Xn t h i s  new ggro~p o i  material .which .has 

be arl2. cotusAdcrsad, Ha also gads on t o  aay part iaularly ahaega 

Rule &B ~alaOialg Co aummarg Judgar~taf. 

X ehtnk mgieeli f h b  i e  rt halpiul thing, I donWi 

fbfm i* ah~ngelsrsl %be lrtro as i f  b@ Wan wo~tttrcl out. 1 Borrrst 

t ht n&' l t  abanglse i t  gartirrularlg as %a the iiret; pkwa o i  %Re 

a .rules S t  deve%opetl, but tbers osmar along rrm   ban gee that 



raised some qlusek2on about t b i s ,  and St cpclcrms to rn aot inrgroger- 

t o  say ths* there hora losen a oonstdorable -wave ol carpers .arhish 

rahLsri tk proposition. Tbat ta  only natural, bPtsauae wbra 

litllgantsr ape given aa idea they 31-k~ t o  tsge i Z .  

X knoa iln my own oourt are hawe bad s grrrit d s a l  o i  

quest foa about th ia ,  t h e  p n ~ t f s e  nm coming t o  us on petitioae 

Pcrr manaaatlrar or ~ ~ ~ f h i n g  o i  that  klilxd. f t h h k  i n  the l a r t  

fea ,Jrearrs re have; not granted a @lwTe om, psrhaps aot any 

arfnoe 1947 Cka* X oan rearember. Lt may %m that $hey have 

~llanard up fbe prooastrs ~=@*b&t, A% aay rafo we ~ D V B  had qufts 

-a g o d  m n y ~  Of courras ttmse pefitione $or aaadamus elotn 

up the rkoltr proorcao, too, Bverythia(g. stops aad that osa* eanaot 

go ahead a ~ d  jPB &Bard ungi l  ra hsvb gottllra together lad  ga~rr.8 

jury trisl % @ i v m  isl on% of  %be ritaZtl tkiagpnr $ir need t d  4ontgoX 

the Jury eLtuatSoa. Z ri l l  add, of  ooume, that  3 don'% waar 

tbiagr rbiah nddsl t;o croaiuslioa 0s Cbe ;fury tralendar. 

f tbiaR hare i t  M worth abiJo and ntX1 help Co O%@&P 

i t  up. l a a t  fe *bat pre are doing.  Ole arb jwt helpttltg Co orear 

up am of  %he point8 in t b i s  area o i  gr@aC d i i i i a u l t y  in gstfkng 

easas rloag. 

%n tke g o d  t&ddmat@ 09 dusltiae Bsvtd P ~ Q R  i n  @e'er Yorit 

laad week, reporting t o  thlr a i t i m n s  oi moo karg an t h e  sttuafiaa 



%a thr t  very b w y  tatate aourt, be eayar %hat X tb iak  alS of us 

k a o ~  wbo have aaythdiag %o do a f t b  t heasr aoagreerted aourte. Tbe 

~ s a l  do ray ihl bn the  jury aslssB@~. That i e  .the t king thaf has 

Wea %our years behfnd i a  the state aourt. He poiatrr out %hat 

tbrowh sornrl~hrrt superbumaa eiPortrii they have bsetl able to 

~our t s  Pkal: aaap not ba iulT;y justiiictd, altbougb Z da not bbjsdt 

fe t h e  general %d@r br ha@ i n  m i l l 4  and X don@% objeot gar%fauw 

nitti $bBe~&l  rroatet, be~aurac, X thfnB 811 naca*d a%tentSea sad 

b % p  in lSrvso Yojrk in varAoue rays. 

Ife errp tkt   oms 1it;lgartfrrs rrre am goYag & n f ~  the 

federal aourt -rely t o  get t h e  etltrtr delay *hag pt; 

part ioularty looslly, &a4 X think $#my ~ialrta tt urQerly aab 

*a%+ srrd psctvent oao X t t l g a ~ t  b a v f q  dr%a)psB, pophapa bavPag 

ahangisii hfp .rttozney as i r s  estsn the rr$tuat;loo, that: be does 

not gst s aen eksarrcl to go baak and retrs~s bLs #fapa @hen k6 

bad a p s ~ t a a t  rPgght b s i o ~ r .  

X t  boss @@em t a  e#r that thiP i s  one o i  aur bstisr 



Jobrs of aParJLiicatfoa. Tba* fa what i t  %a, m.1: a ahsage but 

n aXa~&$&aat %an. 

a 

"6ren, 

Pmm88OB $ 8  You dscagres ~ ~ & t h  two other oimul%@, 

too, t h e  Bhrrrtk Cf~au$t  5n Bareelav~&y v. ISlwb, aad elre 'Ehiod 

C1=g!au&t $a t h  Oaaimtez ewe, 

: f a  CkSe pattiouXar o ~ s s  hr oould aat 

have c labed  jury tclal tb flmf time 

SEBBQR t 'Ph1Se; i e  aawectf. 

IbR, PODOB: Buppoae the  plaXaf tlli %a h ie  origilrsX 

Bs W~%VBOI  that ofaim and e%alms money dnmwa, has *be 

defendant any more o l a 2 ~  t o  frZal by jury? 

i s  i n  o s b b e  af tber rerarrdy ~squirscl, tha t  ks crbaald be-$ that 

you ~1hou3.d g~~\Itfe YOU* stafm ah 2ba begSsniag an8 you ehouad 

not W @able t o  re h l f t  around degradiagg upon remdy, , 

m, $r Ha wouldnPB have any rSght t o  ~ l s i m  k t  

aaea as bn8, arhlC~h i s  one of those cited bsre, the Qulbeall%axr 

ens@ isbtcrh rals La our afrouit ,  an apinion by Judge Swan. You 



demand for d u d  a t  doas not limit the relied! oaaa you are i n  

court. The demand f ot. dud at  3hit;s w b P t  you @an at abare 

C b s  defendant Boee aof appear. Wher~ ker appear@, .the $ a d g m ~ t  

mu@% 'B%g d $ h e  k%nd faat  8 b  Ie@wa sw%X fur, 

The autbrrnkirta oasrta *a@ ear .whatre oaiglaally sgeaiiPa 

perfomsaca narr asbed fog. ft %as bsld that epnaki$a par- 

iamoanoe a ~ l d  a& bd gSwn and that the anly mliel  svailnrbXo 

there aou%d i8 amollleg damsgge~: Ito %he objaotf oa ehat jury 

tr ial  asuW M bed, oae oX the  smtlpr~s the erou~t aade was 

fhat no aXaPm had been mads, n i t b i a  tbrr t i m s  o f  the pteadi 

an6 tbamiare %k war;r w&%~b~b. Mi $be QBSB UQ @u%rna&$an v, 

CRllbenkkaa, aitcsd on page 89. 

D OAR: '(la# thaf a aarra, Ciur+las, where bsZaxs 

the fasioa equity' couzd aot hsvcl g$vecrcift b b  ddamagara"l 

3MlaE ClULRlt: Ibhat nao B h  ueher grouad sOatdd by 

tho aourt. Judger B~an  *PO%@ t W  o p i ~ f o t l  land  aid there @ere 

%we at.Mmerl, 

t h e  Bestolerlatfsky base, $L 8x3, 

JWME CUUBKz Why %an*% it,  nben t be aoure expm@i~ly 

stated thst t h e  j u r y  aarrr walvsd'ir PLhere wsrs two ~ Z O U D ~ B S  $or 

ttte &eo%rs%oa, and thre aouptt state4 Cken both equally, 

Hws far do you th lnh the mere anan@ Sn tk nsliri 

under @4(0), wfiiah isn*t: $ha con%aol, ahouXd cfallo@ ~ e V i \ n l  of 



%be rlght  af Jury trial? 

IDWN WBQm: I think you are ooniueiag 

thingar tha t  a q b t  aot t o  be coafwed -- the  rigttt t o  trial by 

jury a t  the beginniug, and the rfght t o  relief that' you get  st  

the ead. They are two pugto d i f i s r e a t  thing;ra. The ssliei geu 

get at  the  and ts based on the  notSoa that ths  clvidenae bas 

fal len i n  a part iouls+ way. tiad eo on, and you am @ a * i t l @ d  *a 

any rarlisi that you ougbt t o  ba o n t f t l e d  to. But that doera lDOt 

man that  you @DUX# ga baa& sad demand a jury you hPdn@t 

origfnrflp dsae se. But ii you g e d  (m opportuaity nndl your 

the purgwe a i  mttlag trfal by jury, th seems t o  me that you 

hrve the  orlgrnal queetiou that you have not snswerard i o  yDur 

coormrrat. Tbat ts a l l  t oao m y .  

K: W h m t  would W your decSlrtoa irr tbfp 

Brcsslilvsky sftmtion? mat was a aaatl o% the p lo in t f f i  euiag 

oa o patent -- 
DIEAW IYUImAR: f think J u d e  Frank am right. X t  war 

h a n k  who the  opiabon, aaaaut i t 9  

E: Yse, that %a right. 

jury trirl. 

DEAN @R@M : moauee yau have h i s  3u a q i tuat ioa 

.ahere bs hsd ta pay damagl~e n i t h ~ u t  an iajuaotion, he %auld 



rather have a Jury aateedlar the damages than to have the oourt 

assess thsm. You distiaguirab that  by tks iaot tbnxt i t  rae 

government aat ton, praot t o a l l y ,  that got him t o  ~081tpame the 

JUDOE CWARK: Let ms i o ~  a m m n t  go ever what happsrrsd 

tbsre. Irr that  awe he alaimd iln injunction &a an ordinary 

patstat atltion. He than aams t n  after sow tin@ had elapsed 

and e l a h a d  Just 4smagerrr, leaving out hl% injunottan, and a t  

that t i m e  t h e  Judgp, vho tRaas Judge ldarrderbaum and who rrotle a 

lit$ le opinioa on it, sag4 nThie sllisndment i s  unneaeeeary. 

B i a a ~  brs ~ilantle t o  #a t t ,  I an dZer~oaed t o  let hPm d o  it. 1% 

161 88aertod by the  oppoasStion that  be i s  making t h l s  amadmcr~e 

sla a bneics to o U l m  the r i g b t  o i  tr ial  by jury." Handalhaum 

said, nTbaZ issub, L not Miore me and I +on~@t go g n t o  Lt ,n  

afnnds lbaum thsreioret gra~+ed the  aaeadmn+, '~lhfah 

afieoled only the granf o i  judgment. 

f ask i imt, Zlbould he have Bone that? Bacsuse hm 

i s  the  daman6 for judtp~snf a* a l l  tlmeadable . There. have betea 

euggsrstioast %n @oms oZ the asslshg riaae tbat i t  %a nDcP t t o  bts I 
am@aded limoawe it dws not re~itrLat t b e  raltrf  and themion 1 
there f a  aotbtng t o  amend about i t .  

BadllQ mRaIS: But &t doas r e e t r i ~ B  tbs oLght o i  'trfal 

by JuPy. You are gett ing:  reltai IzkX~d up q t t h  tsisl by jupy. 

'Eby *so ent  $ r e l y  d i f f e r e n t .  

P CUM#: T b t  %e what I raaomfag to.  May you 



res;tore your r ight  of t r la l  by jury -- beaauslo %had %was t h e  

p l a i n t i i f  a l l  the w r y  through -- map you gslt baok your rflght 

of t f i a P  by jury whirth you ham arafved by ths, mere Bevltoe 8 0  

amending your prayez? for reliei  mkiPab would .(lava no oebe~ 

sOfeot on the case thaa to rsBtore a r i g b t  ahicb you bad naiveld'l 

the oourt m y  deny your mattoa ior amaaded re l i e i ,  an8 so iorth, 

if  that  ts a13, there be t o  i t .  Buf i f  there fa a geoirrotly goo& 

rearroa rhy you ~ h a u l d  not or aould naf have ~ l l a i m e d  your t r i a l  

by jury in tba beginning and aomrrthivg has hsppensd arbiah 

really giver@ you the r3ght of  tr%a% by jury aad the r?ight 4% 

amend, S t  asslgis to ms you-have an eatirsly new question. X am 

talbtng about: issupre, not oauees of aation. 

JWQB ClihRKr. The d i i i i a u l f  y SO that  you haven*% 

aaythPag nar at  all unlsliler i t  ica tba rigbe oi t r i a l  by jury. 

Xn the aotwal oaae you haventt aaytkfag new at  sS1. 

: Tbe otigfnal rule, 88(b), aatd, 

garfy m y  demand a trial  by j u ry  o f  any &@sue triable of  right 

by a jury*. Ha, i a  l imtted ta  t h a t .  I t  %be omplain* arr ets$sd 

sets up no fssua triable o i  right by a jury,  he he;@ no right 

to ff%@ ~laern $UP QWr 

D ~ ; A N  WW~H: TW ts right. 

dUDOP CIiBRg: 02 oaurae, %hat we hpve not deoided 

yet, whather Chars is  any iseua, set up or not.  You deoide 

% t b i e  by t h e  basic! irjlsueer involved. 



upon t o  oraim a tr ia l  by jury i n  any S@.aaue not t r f o b l ~  by jury 

merely baaawe under our rules any kfnd of judgmcrnf aigRt bo 

g i n a l l y  ewtrterad. doss not bavs to io~ssesr smslulmrrtas wbioh 

w i l l ,  presrernt as i~rsue trfabts by jury. 

D mmM: X i  i t  was the  defendant rbo mde tt, it 

aould ba o&a@;ol', 

mOmS8OR 

plataCiit  hrird g i v e n  notgeloe about twa years brriors trial that 

lli be rere denled equitable relief he ~ o u l d  seek dataag~a. 

judge Bwatl, Sn a note i n  fhe aasra, eafd: 

"We do not am ifscfde the extent of a d6lendsnf per 

ifgb); t o  ju iy  t r i a l  where the p ln ia t t i i ,  .roPthaut greviousr 

nutiae t o  defendant, igr ~ p l l o ~ s d  t o  aunPom h i s  pX891dinm 

%o the praaf and %a L;ro doing; abanges the act %an f ram 

one tgSabXs t o  the  couft t o  oae tr iable  to a ~ u r y . ~  

E: EJo d i d a @ t  decide thst quee%ioa. 

oaa a dePsadan-& be coanf i%utional ly  deprived o i  

the snrarar W alear, be oannot bs deprived o i  Zrfsl by jury, 

and Chis rula @tart@ out by saying bsr aaauot. Fbs real qusrtioa 

is,  IEJ he bsfngdeprived o i , t r i a f  by jury? I t  i s  not only the ' 

defendant;, i t  I s  the plaintX%i.  Ia fha Bsmslaverlry ctalse tt  wse 

. the ploiatif f who m e  iavolved . 



83 mRCi)AEI: I ras argufag the case for t b s  p le ia t%fi  

ior t h e  p l a i n t f i f ,  i t  i s  Pour or f i v e  timers aac l~troaig for t h e  

defendant, beaame f h~ Befendant oould naot demand trial  by 

jury - in  that ocrsca, either. 

DQWB: Be i%i oharpd w l t b  salver of  i t .  

DWN 

St t tbfnk he aould, and 3 think of aoursr 

tbo plaint%$$ aould,, too, and I think hs ehould,  too.  But Zet 

uer see oohere we are cgning ou*. f want, t o  get a Xt f t le  olrrarer 

B r a  i s  a mution to anend the demand for j l l i l g m ~ t .  

OhJeattorr made O.& it on the  'theory that tt fe, absolutely 

wseXcsas. We &$ve fvom %%ma La tSLm held that ZWro rsbuulld m0.t 

bre an amcsndmat t k e ~ e  bsoausar i t  doaeaft do rraythiag. But 

be says, "I rant Zo get  my trlal o i  right by jury btrak,* and 

that t s  the only putpwe a$? the amendment and i t  i s  tbe on ly  

P U ~ ~ O B .  the a m ~ ~ d m n t  @an serve, reallly, beeau~rar i u  the tr i&l  

of  the mrae i f  daaran*t have any ejliaot. 

Wbal :  should the t r i a l  judge do tkarar'l fls should 

sag, "Bsr an exouslr t o  get away. $rum tbst naiver that the 

paaPeage of  tllns would mean, I am going t o  go Chrougb t h i s  

otkimfise uhsslees th ing  oX snend%agg the 4smaad for $ud 

DEAN WWW#: Ars you tralkiag no%. about the plafnt i iP  



gpt D jury by hypatherztirr. 

up $a the BsrearlavnRy ease. It w a s  put &p t o  *r%@l $udg[o I 
I 

that that was tba puppaso a$! te, Eb went & b a d  ond oaLd -- 

srake any diiiereaae whather that pas the pupgore o i  it. f sup- 

he hnb let (go the oggorfuaify t o  get ra Asjunotioa. As long ae 

hs %a% ask&= ios iajunatioa %a danaw;ss, he oou&de@t get s 

jury  and %bey nouldaet let bilp briap it on for trial ,  requested 

him not ta bring $3 aoa i b ~  trial uaeil sites peace w a s  dealarea. 

Eb pwtpaae8 the trtal,  porrtpoged ewre~ytking. f sup- 

gosle ii he hrdaet postponed i t  %bars milpht: barn been an iater- 

wtltion that taouad haws goeten it  pm(;poasrd. OX aounae Ovs 

eoid *:Tbn, Peason X *ant t o  amnd ira SD kls t o  get a Jury tr ia l .*  

PWmB80B ; X t  111 nat tsir t o  aay *bat; tlaglrr 

of the ease bad beaa drrfa;ptad betrause of  tba anr, and as soon 

broause the prteat btla explrsd, hs wanCed t@ f r y  bhe %~@ub,  of 

dampar f o a jury.  Lt dacsotlgt &sear eo ars that t t m t  d9 ria 

ilnprogsr desire at tha t  pofnf. 

I thin& you am sshit0lfag B w n  ths ~igtr t  to jurg trial 



li you degrfvr tba gliriiatLif of tke rlgbt t o  amad under those 

Caoces, and oertrrfinly the rfmt of thcb deibntlaat ta  

damad a jury i f  the oourt gsraitrr the p3a int i f f  t o  amrrnd. 

: mg I jaae G Q B % & Q U ~  oa t h i s ,  bsaaurte 

X tbitlls thLar an kmpoHtcrat quaation w%%h+ the tr ial  judges. 

MdSe, ~ u p g o s s  that Ua~dollbtrm hsd denied tho amad- 

marat, rhich % tbiaa %la perhap tbe  more u u a l  pzaatios, be- 

satme 

DgAN WWANr FRst i c r  a l l  rfght. Ba baQ a r i g h t  t o  

t r i a l  by Julry ta Wbegin with brroau~d squlty ,  having saw gottgrt 

joricldictiorr 05 tha thing,  ketrpm it. - X t  oaa go on and gglw 

In the ease  here he mtarts out and baa no rkgbt: of 

tr ial  by jucy, then the akole quao%ioa i s  rbstber you aan 

rmn4 or not @hen you gat t o  a gfsrre rbera an Msue i m  raised 

where fbsm iP II  rtgbt  t r i a l  by jury Xor, tbe i X n o t  ttm. 

You haor drora Bale 38 not: on Game& o i  aat ion, but oa ierrruee. 

I dobet bave i n  my rmiad rhaZ yuu said 

in *o,sn#r t o  iny ~u#r'blon+ abicsh i s  slplgly this: D~er %be i i@f  

o i  t r i a l  by jury in that awe depend on whether tho d l@Cr iH  

judge granted the  ~radmeat  or aot l  

WWIIr S t  depends oa rbtbetcrr brr had a right of 

trial by jury na a aoraetitutbaal tbt~gg st tbs  brgianiag. 

If t W  iweuem am suob that he baa no rtght t o  t+ ia% by jury 

at tbr, Wgian$ng, t X  i t  &a tha kind ei eel. thst would have bsea 



triable i n  r~gu i ty  beforb tbs iuaioa, tben he bars a@ rPght  of 

trfal by jury and be oould nat Bern& it. If be dsmnded i*, 

i t  would .d denied, ab~o lute ly  dsaLrrd, just as i a  tbe 
4 p 

( 7 )  case you &on*t l f k s  parttaulsrly &a Nevi Yorb, f a  

Zect you thtak S t  $8 terrtbla. A t  tho Mgiaalag be nantsd 

$or. jury fs&al then. Hs flould have Msa $bra& out os Rfe 

naok .Eo Wgin  @ltBi be~auao thrr~e rasawt any r f g b t  0% t ~ m l  by 

jury under lOe@ YorB llaw ar uadea f he a ~ i g i n a l  aoramoa %a%. 

g e m ~ a l l y  Clark, Code Plsadtng. a right t o  jury trial  

held t o  aralvs auoh +ighlr by i a i lurs  t a  mske t f o u l y  demand. But 

bf the right d Od not exist n t  f be ouGsf , an8 asw i n t o  b. tog 

onPy r b a  the ansradlneat ras aaiile, both pap%&# must b v s  a 

ooaetbtutloaal rZght t o  depulad a jury, slaao the 8crv~ath 

Ameadploat rould grbtl&bie holdlngt either o i  them 20 aaivrr of rr 

thorowghPy. f ras abouii 21o add %hat nothing I ta$stlded t o  sag 

or wanted t o  sag could ohawe f br s i tw t ioa .  Is o m  no*, of 

course, dcsliag with rtertaia BLiierent latorpretat %am UP am 

adoittrd rule. Both ot you am starting nf t b  %he asrumptf on 

in t h m e  oasers tbat  theto nclvor war a ~ f g b t  oi trlaX by jury 



1 -  g -  , 

untLl the grayrep far relief %as amelrded. X t  seems to -  13le tha% 
I 

thrt getre &a v iolat ian 02 tllr ofhex principle that  the prsJrsr 

h r  mX%e8 d m a  nat b e t s m % ~ e  tbta a&-@ 02 astfsw. 

X pprieof ly agree, onoe you have i t  s a t t l s d  thaf 

there aarraBt any jury ossa u n t t l  you bsva f h e  new matter b~ougbt  

l a ,  of aotl~ara, f ngree quite tboraugbly %hat then -- 
DrnK 

upr@a*t any right ei  trl@l by Jug .  

&Z%az rejral r- 

MEAN WSW01123: You ebm mr o m  theory uMdlrr whiab 

them aouX4 bhaw Mea rr r i g M  o i  tlslal by jury them. 

JUDW (GUbf)gr %hat *as ~ l r l y  n question o t  ~ i g h t  t o  

rcrlicf. 4Fb b d y  oZ the  aaa~plaXat aasa'f any diifsxeaf. 

DWW A %he rbolc d%%~ereaae b e t ~ ~ e e ~  law rad 

rquSCy 1s %Re ~igght t o  relief. Ily harrvrrrrs, *bst rrr you 

talking abut .  Xg there i s  a r b b t  f o ~lquStable ral%e,oll, sad 

that  ir tho kLnd of reJI1.i X want and X a@k for that,  than . 

equity grta jurfpdrlction, and it keapr And f P  you Weak 

tbs right t o  sguiC'abPs rrlicrf, an4 d w a p e  or= given in plaae 

o i  that ,  a i  aoure(t I am not elle $elect to a jlfry. 

I But whan a new srituatioa rarirrer~ as I m bet, eatitled 

t o  equlfabls r a l k i ,  $or Chr iimt tilgn I have a rtlgbt t o  f r ia l  

by jury. You s&y s t  tibe b9gtnnlng I bay* t o  sslvo the qwlstipa 

*ad taw ntvtbfag but Bamillpgsa lor tk* violatioa o i  %be patent 



right. 

a@ I have srllgd begore, I oanaot waive t r i a l  by jury and f do 

not intend to ,  and f do not tk iak  t am, T b a a  @re ma*%ers of 

in*earp~tnt ioa, Thee. Bra llaat ters of d ireot ing the emplrtrosris 

oi  the t r ia l  aoust ta  osrtr&ia thiagpg. I$ pry ooaatlptioli i s  

nmiqg, i have not ahanged tbs Zen or the Cotastitu%iotl. 

wing to vat;r, rrgainef the a~lsndlpent;. %%ern %a no use frr my 

ta18lng any longer. Z have givea you a11 I have t o  Bay. I am 

bl%lQJE CUBE! I gum.@ that i@ right. 

t 1 1 8  x had W l t e r  lot  1Sr. WpSghf anmar *ha*. 

8013 fllWfQHEr Altagetbr are gat f43 tavo~a'abla 

respomcts , 7 uairvovrblr , &naZad&ag 
mepowerr Srare tk Bapagrrt;pl*n* a$ Jwtgoe alrd dudge lIPordbyr. 

DBZVlgR: The Dspertaront of Just;Loa Oavorod i t 7  

de be% vo*r oa k t .  X )iriok perhaps them i s  not lauch more to 



Tbem you are. 

E: I tbllrrk, judge, you are a X t t t l o  2n- 

al%aed tmw~nrd t h i a  araandaant by vPrtwr o f  your d i s l i k e  oi 

t h e  o l d  phPa@e "caulao o i  aaeioaH, bsoausa, t h e  note oa p a p  40 

iadioabes you are m w b  dtistupb.d bcroruee rromti~tas f t  has 

Wen hsW ebaf tks aauas o i  sotioa naa @hanged by an aae~dmnt  

csuab nr %a a m  draPiq altk hero. 

Sor +quif&bl%t ra lSs l  Lrrto r aUlm ior ds~ialgee aas not a nm 

oaurilr oP sotion, ns you ray. If &1: dmo ohaage an ~qu&*ab&e 

propm(14 @mfl(iwat t o  38 b*e aaythiag t a  do % i t h  tbs  situat i o ~  

po.au spslrIr of. IC illt~zi%~t~ au*, HA naiver a i  frLal by fury i s  

aot rsvolrnd by an smn8aantw. You are a l l  tslXing me $ha* ha, 

didaP2 have any rQht  t o  trial by j u r y  at  tb# atrrit, oo he 

didart watw i t ,  3361~ aan you waive anyChiag you doobf have? 

I do  at uoldamtaM %that paaZ 09 %*, 

jWDllge CURIE: 'Llrrt i s  quite ri&ht. We asrr pl~~%Sag 

. QiSi*r@nf tatrrpre**l;ioaa. TIM@ fa, %by X @r id  that aartafnly 

&a sag erase r b m  ~ I M P B  baa beam ao euah rfgkt o l  trirl by juzy, 

and qllercr i t  i e  f i ~ o O  broughf in by api.n(01~~errt, I. have ~lrla right 

along tbaf that &a Obe a&#r rbam ~ P U  Q O U X ~  get P trial  by jury, 

a d  tbrt  UB why X bave reld i n  tb ls  erxeaf %on my book -- 



I l r p l g  bsaaues o i  the  triolt that  oas g l ~ y ~ r d  i n  Hrplsaobubirrtta, 

fop sxueagls, for s long t n k r s  i C  ass *be party fbat  

didart wan* a trial by jury nbo rouzd plpuf tbe delxlaad in hire 

glelrdiag, aw Chso t k ~  o tbr  par%y, relyfag upan tbs  inot tb%* 

p.rt y *auld aifhdrra h i s  deltuad. Oba ha @aid, Vfau am tae 
I 

I 

ChQ psteagse miry start eut w t t k  a suit ior d 

and aot bme ray oms Xor iojulr<rtiaa at a l l ,  @&a% &r7 

%)mB 2 I d%da8t yrtf *ha*. 

era* tho gaaaa*ee b r i n e  atugt ior damgrr %a t h e  t irs t  

ieataatw, even tbou& he h u  a rilgrbt far iajtraotton rand 4-s 

oral ask %QP %%. 

Dm8 



%bare ray dm&% that we ara i l n i s b  t h i s  tm~rran i f  r a  a8jea~n 

t i r e d ,  but I gee timd aC these gong e~urions raB isy allatf dwr 

~ l s t  W Q F ~  ZW @lf % e  

rdBiCiooal ow., e w h  as rlrrrthcir vverrr wra* t o  aoaiilSder %Ole mpalrt- 

aoo* oX JuafieeOa ner tbssrlse o9 Qp%@Z by Jury' S P ~  t b s  cw- 

B@ara&ticra oeisea; So I rboulld fblak aa a w%%ibtt*r o i  iinpbpbeog, 

pa, we are iknWtsh, bat R don't *ant to l  giv* - 
Dm# mRMIt  We ekould be tbrowb by t 



a49 * t T 1  gat through. 

tonrorrm mornfag. We w i l l l  bag a l l  dtsow@loa sbouf Q@iv@l? 

of Jury trlsZ f omorrm. 

. . . The oleetiag adjourned st B o lO oltclock p a .  . . . 
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