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WEDNESDAY MORNING SESSION
May 2, 19486 4

The meetling reconvensd at 9150 s.m., Mr, ¥illlam D,
Hitehell, Chalrman of the Commities, presiding.

THE CHAIRMAN: let's go to gugggsfeé Hule 60{bh}.
That ig not the one on page B0 of our staff's report, but the
one that cawe 1n later, called Buggested Rule 60(b),

In order %o bring lnto 60(b) now the right for a new
trial on the ground of newly discovered evidence after the lose
of the right under 5% has cecourred because more than 10 days
have gone by, we sgreed to put it in 60(b) so that 1% wouldn't
be 2 right but it wonld be up to the court to grant leave to
maks an applicoatlion for a new $Pigl on the ground of newly
diccovered evidencs when there was no lopger time to make 1%
under 58(b).

I think you have before you the prevosal of the
Reporter. The lirst paragraph is the one the Reporter puts in
to cover that. He agﬁaz

“On-motlion the court, upon ench terme ss are Jus%;
miey relleve a party or hle legal representative from a flnal
Judgment, order or proceeding on the following grounds!

(1) miét&kg, inadvertence, surprise, or sxousable negleot;
{2) evidence dlscovered with due diligence but too late Tor
pregentation at the tr;&l or to move for a new trlal under

Fule B9(b); or {3) fraud (whether heretofore dencminated
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intrinsle or sextrinslie) mlerepresentaltion or other misconduct

“of an adverse party."

/

Then 1% goss on: "The motion shall be made within a
reasonable Time, but In no case excesdlng one year alter the
Judgment, order, or procseding was taken.,"

That brings into the rule the supposed operation of
8, b&il of review, exeept that on the bill of review, accordlng
to what some people tell me, thers is no time linlt excent
1aehés, #nd T think Benator Pepper eald that in his baliliwilek
there 1s a five-year 1limit on 1%, Now we ha?é mazde 1t ons year.
What do we want ln this draf$? WYould you éant to mnake the one-
year 1imit apply, ae 1t 414 before, to mlstake, surprise, and
fraud, and say more than one year for newly &isaaveéad svidence,
or would you leave them all in the same boat as to time Limit?

AENAYOR PEPPER: In anewering that gquestion, a good
deal depends on what you do to 60(b}.

THE CHAIRMAN: This is 60{(b).

DENATOR PEPPER: If you entertaln a plenary action fc
relieve & party from a Judgment, there is no limit of tiwme
fized in that,

THE CHAIRMAN: You brought s thought to my mlnd. £
reslized gome monthe ago personally that I couldn'y hgnﬁlﬁ this
problen 1ntelliéent?y as far as 60(b) was concerned and bring
into the rules and provide ths yfscedu?a for alil the known

mathode of relief from Judpgment, unlesgs I had a very clear
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pleture in my own nind e to what these old writs snd bills
could do and also (although 1 dian't sk for s memorandum on it
then) what could be done by an original action. 1 am at sea
shout 1%. We have had & very long and thorough memorandun pre-
pared by the Reporter's stafl, and 14 12 a good memorandun. it
has a preat deal of materlal in 1%. But there were some fuzzy
mﬁrgins 1n the declsions, and I think that Br. Hoore hesltated
to do more than furnish the maberial, He hesltated Vo go shead
and make & decislon and definltely staie thal yéa eould or ’
could not do & certain thing under & b1l of review. while I
appreciate hie sttitude about that, I think this Gammltte%
haven't the time to go through that'm@mﬁr%néuﬁ and read those
declslong and make bthat analyslia. |

Ho, here yeslerday and this morning, all of us have
s Puzzy ides about what these various bills and write can do
and the time limite on them, and we haven't a clear yiéture,
1f we say original actlon, of whﬁﬁ upon the e%tablishsﬁ
suthorities can be done under 1%.l "

1 think the best thing we cen do i to paten thie
rule up ag best we can now sné let 1% go to the bar, and then
aek Mr. Hoore 1T he worn't take the responsibility of golng
ﬁhfaugh hie memorandum 28 s000 A8 he reagaﬁably can and,
casting aslde the fuzzy edgee where there ig doubt and in whileh
we are really not mueh interssted, list for us definitely and

exyress s conclusion that the writ, bill of review, can be used
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for these functlions, with time limites thus and so or none;
coram nobls such and such., Then add to his meunorandum & eon-
celusion about what ean be done by an independent new actlon,

If we have that before us, 1 myself am willing o
trust hig deciaion as to what the final Qﬁlght of the suthority
lg, and 1 am willing to trust him to cast aslde the doubts
that exlst there, the fuzzy edges, ITf we have that by the tinme

‘this thing comes.back %o us in the fall and we are getting our

final report, then we can tackls tﬁis rule gnd deal with jJjust
such quesations as the fenator has brought up, and do it intelli-
gently, but I don't think any of us, as far as 1 can ses, is
really esquipped to do a Tinished Job on this rule a8 matters
atand,

80, Senator, I see your point; 1t le a good one, but
maybe we canput this in andlet 1t go and let the bar chew 1t up.
I don't think we ean get any help from the bar, becsuse 1% 1s
too aiffiecult a problem and there 1s not one lawyer in s hun-
dred zround the country at large who knows anything about these
old writs and biils and one thing and énéthsr. We have to use
our own Judgment &baég it., I 5nggesﬁ that we forget these
troublee that we can't settle and let 1t go é&t in the best
ahapé the Reporter oan get 1t in and just see what the bar
eay about 1% and then do our real Job afterward.

¥R, DODGE: Would you gsend it out with or withou§

Judge Donworth's gmendment?
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THE CHAIRMAN: ¥Ye haven't got to that yeb. We sre

‘now dealing with thies one. I raised a aguestlion sbout the time

1imit, and the Henator ssld he eouldn't declde that as %o
newly diseovered evidence, wh@thsr a year was all right or not,
untll he knew what you could do under an iﬂée?enﬁeaﬁ actlon.

He 18 auite right about it. I can't declde 1%, either. I
Adon’t know. I have never looked up the law on 1%.

SENATOR PEPPER: A1l I meant was that if there was a

'yesgévea Jurisdletion to relieve sgainaet the rigors of a

definite time 1limlt, then you would be more willing to lmpose
the rigorous time 1imit, but if there is no way of gettlng re-
llef from it, then 1t glves you pause. That 1s all, I haven't
a flxed opinlion sbout 1%,

Vﬁgﬁ CHAIRMAN: I agree with you. Why not leave it
one yéar»«« |

SENATOR PEPPER: Yes,

THE OHAIRMAK: ---with this reservatlon sbout origl-
nal getién. Then during the summer and fall, when we get this
eupplemental statement, we ean decide whether the originsl
actlon ig polng to do the buslness or whether we want to en-
larse the one-year perlod for newly diesoversd proof.

JUDGE DOBIE: I would just like 1o suggest to Charlle
on these two sentences, where 1t says, "evidence dlscovered
with due dillgence but too late for presentation at the trial

or to move®, that "or metion Tor new trial" would bs better,
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JUDGE CLARK: T think that 1s all right,

it

H. DODGE: “too late for presentatlon or for a
notion for g new trisl”,

JUDGE DOBIE: "for presenbation at the trial or for
motlon for s new $rial under 58(b)*, |

JUDGE QLARK: ALl right. Hajor ?almaﬁ thought we

ought %o etart at the top by trying to get the verbs together,

He says, "0On motion and on such terms as are Just, the court

may rélieve”. We followed the form of ﬁﬁe originsl rule, That
‘s why we 414 1%, I should think the HajJor's suggestion is
probably all right, and 1% is probably a good thing generally
to get the verb elose to the subjest, but that 1z s detalil, I
FUDDOEE .

*on motlon and on such terme as sre just, the sourt
nay" .

THE CHATIARAN: Yes., That 1z a transposition. Thab
would be better style, wouldn't it7 |

JUDGE CLARE: I should think so.

THE CHAIRMAN: We are chewing 1t all up, se we nay
as well do that,

HE, RODGE: I war wondsring about that phrase, "evi-
dence dlscoversd with due diligenece”. It is really sevidence by
one not charged with lseck of due 4iligence before, He may have
been very dlligent after the trial, |

THE CHAIRMAN: Why don't we use the stilted phr&ﬂ%,.
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“newly disecoversd evidence"?

MR. LEMANN: "newly discovered evidencs which could
not have been ascertained or dlscovered by the sxercise of due
dlligence in time for presentation”.

THE CHAIRMAN: ‘"evidence newly élseaﬂerﬁﬁ, but too
1ste to move for new trial under 58(b)". We are not troubled

with the fallure to produce 1t at the triasl, are we, because

1f 1%t is newly dlscovered svidence, that phrase svidently menns

tn most lawyers something thet you dlscoversd after ths trial
took place. Ien't that 1t?

JUDGE CLARX: I think that would de 1%,

THE CHAIRMAN: If 1t 1s too late to wmove, you certaln-
ly didn't get 1t before the trial. )

JUDGE CLARK: If you let "rewly discovered” be a term
of art along wlth the dsclslens today.

M=, DODGE: It 1is unifarmiy neld that you csn't get
rellef Af you could have dilscovered 1it.

THE CHATRMAN: That s a matter of style, ilsn't 12
We haven't got quite to the style ?hasa'af thla rule yet.

JUDAL CLARK: As s matter of fact, we thought some of
saylng just “newly discovered". We thought the Committee wanted
to get in the iden of due dillgence. O course, 1t isn't naces-
gary if you use the words, "newly dlscovered", bescause that
legally incorporates 1%,

THE CHAIRMAN: It may be newly discovered, but without
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due dlligence, and you can't get 2 new trisl. Bo, I think the

Aus 4lligence e 2 questlion of whether you aan be allowed io
2

uee 1t or not, neol whether 1% 1s newly dlscovered,

MR, RORGE;  That 12 unlversally settled, len't 1%7

THE CHAIRMAN: Why say "due d1lligence” 1n here?

MR, LEMANM: He just wante to show that you couldn't
have gotten relisf under 59{Db). ¥Why not say, *{(2) newly dis-
covered evidence whieh could not by due dlllgence ﬁ&ve been
presented as a ground for a motion for new ftrial under Rule
53{b}"?

JUDGE DOBIE: I think 1t is very deslirablse, in llne
with what Monte Just sald thers, %o use that term "newly dls-
covered evidenss®, because 1% 18 a term of ard; nobt that 1%
1an't contalned in here, for 1% 1ls, and 1t le clear, but in
every old book on the sublect and in every old ease--and I
heve read several hundred of them~-they aiwaya use thaﬁ term
"newly dlgcoversd evidence", In other words, that 1s s term of
zyt that 811 the lswyers know,

JUDGE CIARY: Then, 1f you sre golng to use that, why
not make 1t gilmply "evidence newly dlscovered, hut tno late for
a motinn for new triazl under Rule 59{b)"Y

THR CHATRMAN: Thet 1s 1%,

JUDCE DOBIN:  That ig all right,

JUDGE CLARK: You wouldn't need any more then,

SENATOR PEPPER: Awnd I suppose that the court would




1370 Ontario Street

The MASTER REPORTING COMPARNY, Inc. 51 Madison Ave.

54Q No. Michigan Ave.

Mationai Press Bldg.

Clevetand

taw Stenography ® Conventions @ General Reporting New York

Chicago

Washington

568

refuse a new trial 1f it appeared that the newly discovered

‘evidence was newly dlecoversd only beosuse of n rank fallure

to praparse the case adequately and to losk for evidence before.
I don't know,

JUDGE DOBIE: It probably would be a good thing to
spell 1t out. You have 1t right there, and 1t willl ecall the
attention of the bar to 1t. As Genersl Mitohell sald, some of
the bar ave probably not like thaose in Philadelphiz, and for
some of the rural sectlons of Virginis, where they Xnow that
better than the modern stuff, where they haven't resd s law
book publlshed sinee 1870, I think 1t would be well to put bhat
"due diligence" in theve,

MR, DODGE: There are other quallfications on the
right besides the lack of due dlligence, sueh, for exzmmple, as
the newly discovered evidence being merely ecumulative. We
can't define all the limltatlions upon 1%8 use,

JUDGE CLARK: Yes, I think that 1g so.

THE CHAIRMAN: When you say that & court gay relleve
= party and don't say that he ghall, you leave it to his dis-
eretlon, ascording to established principles, so that he may
relleve a party on newly discovered evidence obtalned too labe
to move Yor new trial under 59(bH).

JUDGE DOBIR:  That is sll right.

THE CHAIRMAHN: ‘Then the "may" gives him discretion to

gay whether 1t 18 important material, oumulstive, obtained by
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dlligence, or whatnot,

JUDGE DOBIE: I bhellevs that iz trus. You can't put
a1l the limitstions iln there. I belleve it ehould be “evidence
newly dlscovered---*

THE CHAIRMAN: ‘“"but too late".

JUDGE DOBIE: "---but too late for presentation at the
trial or for motion for new Hrial under Hule 59(b)".

ME, LEMANE: Tt 12 poor use of English., ‘"evlidence
newlﬁ discovered but oo late". I% means diascovered too lute.
I think the English ig poor. Ze?’é leave 1t to the Reporter
to wrestle a 11ttle bit on 1%t. We will take another whack at
the style, Personslly, I would prefer to use "newly dlscovered
svidence whieh by ths exerclae of due diligence eould not have
been pr@geﬁtad in tlne for a motion for new trlal under Rule
5o{b)",

THE CHAIRMAH: A1l right.

MR, LEMANN: But let'e let him struggle with it.

THE CHAIRMAN: I think I like that, too. It that
1e all on that, we will pass on to ﬁhe second,

HR. LEMANN: I want to ralse perhaps & volee in the
wilderness agzainst the Beporter's abelition of the saving
clause about fraud, He served notice in hls note that he was |
goling o remove that clause, which permitted that limitation,
but 1 should like to protest asgelnet the removal. You ses, in

the draft we had at the last meetling, in the case of fraud you
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weren't barred untll the lapse of & ysar, until after reason-

‘uble opportunity to dlscover ths fravd, The Reporter sald in

his note that he 4ldn't llke that bsecause 11 left the thing
wide open, %o, he took 1t out, and the llmitstion, aes I now
understand 1t, iz sbeoluts in the case of ffaaé, ong yesr, aven
though 1t was covered in such a way that you couldn't have
found out sbout 1¢.

JUDGE DOBIZ: In other words, you don't want to
aﬁeoﬁrage 5 MAG-~-

MR, LEVARN [Interposingl: If you can't find out by
ressonable dillgence, the éﬁaﬁ&%e of Lliultationg ought not %o
be running against you. \

JUBGE CLARK: There surely you can bring an original
action under any view--that le, under elther Professor
funderland’'s or Judge Ponworth's view--and 1t 1s only a ques-
tion of the method. Hhould y&u,bsxentitleﬂ to the same mctlon
by merely notlce on counsel Yo ralse 2 guestion of fraud when-
gver you dlscover 147

THE CRAIRMAN: Yesrs after?

JUDGE CLARK: It seems to me a serlous thing.

M2, LEMANN: Of course, if you have a right to get
the relief by another sult, 1 suppose that ls the answer.

THE CHATIRHAN: “That brings you right baek to wy polnt
that we will have to walt until we eez what indepeandent sults

exn be used for,
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wi, LEMANM: I suppore it is pretty clear that an

" independsnt suit could be used Tor fraud.

THE Sﬁéiﬁﬁﬁﬁ: I would ralee & minor mpolnt on thls
elaunse. I had & provisinsn in ny dra®t, in addltion to this,
that nothing in these rules wlll abrogate the powsr of the
anurt at any tine To ﬁat anlde 1te own Judgmente for frand upon

the court, This isn't fraud upon the sourt that we are talklng

oy
o

shout I pointed out vecterday, the courts in ocoasional
33895 have set aslde thelr swn Judgmente years after they have
heen entered, as soon as they are convineed that fraud has baen
porpetrated on them, 1 clted the 11lugtration of thet artlcele
in a patent caags.

The Reneorter says that there ls no need of menhlioning
fraud uoon the court at all b@@ause_ﬁﬁ) 1z fraud, misﬁepregeaﬁa*
t1sn or otheor miseondnet of an adverse party, but the vice ln
thst argument ls that now the fraud clause with whileh he covers
thnt other case hsg a one-year limit., I had a clause gt the
ent that nothing in the rule should hé eonatrued ta o a%rogate
the power of the court at any time to sel aslde 1té eﬁn 3uﬂg«>
ments for frand upon the eourt., The dlfferense between hig
methnd and nlne 12 Jart the question of tlme limlt, That 1o
all, |

JUDGE DOBIE: I thoupht the sentence of Honbte's
superssded the first sentence only and that we left in the

ascond sentence that 1% shall be made within a year or, in the
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case of fraud, after reasonable opportunity to discover it.
T thought the proposed firsi sentence was a substitute ror
the first sentence stopping in the mlddle of line 15, and that
the recond sentence, which glves you a year or, in the cane of
'fféuﬁ, within one year after reasonsble apﬁﬁrtunity Eé discover
1t, %11l stayed in.
HE, LEMARN: In this redraft he has taken that out,
JUDGE DOBIE: Taken out the second sentence?
MR, LEMANH: Yes,
JUDGE CLARK: Of cénrse, 1% muset be sald that that
redraft hags not been adopted. I Juet put it in,
| MR, LEMANN: T understood that.
JUDGE DOBIX: Do you put any time limit on this

“motion?

THE CHAIRMAN: One year,

MIt, LEMANN: One year, It comes back to the aquestion,
Armistead, of whether we ean afford to accept that absolute
limitatlion of one year because independent actlons might give
you rellef nver a longer period.

SENATOR PEPPER: Mr, Chalrman, 1s there a difference

in grade between fravd praétiaed on an unfortunate litigant

~and fraud practiced on the court? Why is there infinity such

that there lg no limlt of time?
THE CHAIRMAN: Senator, if 1t is fraud upon the party,

the time limit i1# only on the motion, you see.
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JENATOR PEPPER: Yes.

THE OHAIRMAN: He has a right at any tilme, subject %o
tae limiltabions of laches, to bring an independent suit to set
aside the Judgment by Ifrauvd. |

SEHATOR PEPPER: Yes,

PHE CHAIRMAN: In the case where the parby makes no
move at all, and the judge can't bring an lndependent actlon
to set aslde his own judgment, I am leaving 1t that he takes
sumaary procesding.

SENATOR PEPPER: Bubt without 1imit of tlae.

THE CHAIRFAN: Without limitv. |

BERATOR FEPPER: 1 am wondsrlng Just on the general
proposition that it i1s to the intersst of the public that there
shall be an end to litigation. HSupposs that twenty years after
a case has been declded, it turns up through somebedy's confes-
sion or through the turning up of an old doocument or sowethlng,
that the most virulent fraud was practiced on the court, but
for which the decislon would have gone the other way. Is that
open?

THE CHAIRMAR: Apparently 1t 1a under the deelslons,

BENATOR PEPPER: ALl right.

THE CHAIAMAN: It le a rars ﬁéiﬂg, of course.

SERATOR FEFPER: Yes.

THE CHALRMAN: But I just hesitated to conecur 1in a

rule that tled the hands of the court in the power that 1t now
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exercises, The way I had 1t was to entertsin an orlginal

"actlon, and 2o on, Tor this or that, or to sef aside at any

time its own Judgment For fraud uvon the ocourt,

JUDGE CLARK: Senator Pepper, I think you railse a
real qasatigﬁ. I don't know the answer to 1%, I had always
been quite amazed at that Hartford Empnire case, the Hazel Atlas
ecase, where there was the nse of 8 learned article that had
been proocured, WYhat the dlfference ls between fraud upon the
court of that kind and general fraud, 1 don't see. I don't
underatand these great lesuse of fraud. It seemg to me just a
1ittle odd to put in a definlte limltation of one year and then
8 1ittle later %o say that thle does not apply to the same
thing in g different language, |

THE CHATRMAN: But I em afrald that isn't quite
right, Charlie, because we place & definlte llmlt of one year
on & motion, and our whole theory iz that the fraud sotion
supplements that., It 1s the actlon taken by a party, and there
ig no one-year 1limit on an actlon by a'@arty to set aslde &
judgment of the court for fraud upon the party. There may be
a statute of limitatlions or a laches rule. Bo, by thiz we
don't 1imit the perty to one year and give the court an un-
limited authority as te time. If we 414, we wouldn't agree to
the one-year clause for the partiese.

PROFESAOR CHERRY: Whatever the basise is, lan't the

point sound that procedural rules ought not to be interfering
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with what the courts have done and are doing?

JUDGR CLARK: OFf course, I don't know of any way that
the court iteelf is ever golng to act, practically. I mean by
that that ln all these cases that we have gansi&erea, even the
Judge Mann cases, which I suppose are ﬁhe ﬁgst direct cases,
1t was only on the motion of a party. I suppose, theoretically,
1f the oourt knew of it, 1t would get exeited, but take my
éﬁart. After the Judge Mann cases, we didn't go pushing
around in our clerk's office. We always walted untll gomebody
had a grlevance,

GENATOR PEPPER: In the Third Olrcult, in connection
with the seandale about Judge Pavis, the court appointed a
master of 1t own motion, Thomas Raeburn White, s reputable
membeyr of the bar, with inatructions to go back and erxamine all
the omses in which Judge Davis had sat, without 1limit of tlme,
where his deplglon was the controlling factor. They reopened
judgments on the basie of that whieh had been standing for &
don't know how many years,

' JUDGE CLARK: Without motion, Benator?

SENATOR PEPPER: I can't spesk with positiveness, bui
my strong impression is that the judges themselves, to re-
estsblish the dlgnity of the court, and so on, took thls actlon
of their own motion., That is my strong luwpression.

PROFESSOR CHEREY: Then there was one case there where

" they appolinted counsel for the géurt, ag a friend of the court,
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and did upset 1t. Do you remember that?

AENATOR PEPPER: Yes,

PROFEASOR CHERRY: Tt ie discuzsed in the opinien
really on the guestion of their fee. That is the way 1t got
into the books, you remgmbar. The counsgel was one who actually
had been Tor one of the partles litigant in the case. They
apneared hers ar frisndg of theleau?t.

THE ﬂHAIﬁ%Aﬂ; Of courne, these rules don't arply

tn the practice In ths elrcult sourt of appeals. They anply

- to the dlstriet Judges. The only oases I have had called %o

my attentlion where g court s=t aeslde its own Judgnment sumnmarl-
1y, without time linit, for fraud upon the sourt, or what was
ecelled that, have heen aelroult sourt of zppeals cases, I
oouldn'f reconclle the idea that the olrenlt eourt had the
nover to set aslide its own Judgment for fraud upon 1% when
the dletrlict court was not permitted to do 1t. I shouid think
they a&aﬂimught to have the same right.

MR, TOLMAN: Mr, Chalrman, I think in that Hartford
é&ﬁe they did declde that very thing. They sald, "It 18 a
fraud on the distriet court and on our court, but sinéé 1t 1e
a fraud on our court, we will act without sending 1t back.”
I think that is In there, _

THE GHAIRVMAN: T think Roberte thought 1% was.a dls-
trict court Job, dldn't he, snd that 1% ought to be remanded
to the distriet court? ¥asn't that the olash?
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THE CHAIRMAN: We are passing over the Tlnal deelsion
g Yo the tlme 1imit in Rule 80(b), one yesr, until lster when
e Tind out how mﬁgh can be done undsr an original sotion. I
think we ought Just to Tforget and diaspose e? thla minor ques-
tlon that T ralsed of whether ve ought %o tle a court down
agzineat setting aslde 1ts own Judgments,

HR, DODGE:  Those words whish you sugpested would
come in 1n line 156%

THE CHATRHAN: Yes,

MR, DPOBGE: After the word “"notified." %o bring 1%
up, I wlll move that those words be inserted thsre,

PROPEABOR BURDERLAND: ‘Where 1s that, Mr. Dodge?

HIi, DODGRE:s  After the word "notifisd” in the Tirteenth
line of the suppestsd rule,

THE CHAIRMAN: It would read, adding & clause after
"notifled" in line 15: ‘*or to set aside mt any time lte own
Judgmente for fraud upon the acourt.!

MR, DORGE: "or (3) fto sel aslde®.

THE CHAIRMAN: I had "for corruption of or fraud
upon the court”, but of courre 1%t ie a horrible thing to talk
abtout sorruption of ﬁhe aourt in these rules. The Reporier
had eome theory that he 4idn't need to put it in, in which I
gladly secauleneed,

Ir 1t ngreed to set that in temporarily? Do you
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think there 1o any great harm In 117

JUDGE CLARK: Ma, 1 don't think so, @grtiéularly the
way the rule ls goling now. YWe were trying to make sowe llulta-
tion so that 1% would be olesrer. I thiak the rule ls golng
the other way. Thersfore, there earﬁaiﬂly'ia no reason,

SENATOR PEPPER: Gould the Reporter give considerstion
at hie lelsure to the use of the word “original” as describling
the actiont It graﬁed on me when I first read 1t. Hajor
Polman spoke of 1t to we last night and sald that he thought
the berm ought to be "plensry.' Am I right?

WA, TOLMAN: I thought that was a word that didn't
mean anything.

SENATOR PEPPER: The word “plenary" was the ons that
you suggested,

THE QHAIRMAN: How about "new”?

| SENATOR PEPPER: I noticed that everybody referring

to 1% around the table referred to 1t as an independent actlon.

JUDGE CLABK: I should think "independent' would be
better than the others. "Plenary" le in eonnectlon with bank-
ruptey, you know.

THE CHAIRMAN: The soope of the action,

JUDGE CLARK: Yea,

SENATOR PEPPER: ALl I mean 1s that while we are re-
vanping the whole thing, the Reporier night--

JUDGE DOBIE [Interposingli I belleve that is beiter,
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~ Senator, because quite generally in procedurs the word

"original® le used in contradistinctlion te *appollate”. We
epeak of the original Jurisdiction of the Bupreme Court and
gay that the court of appeals has no original Jurlsdiectlon.
1 helleve "independent® lg betber.

THR OMAIRMAN: We shall leave to the Reporter whether

to use "original,” “1ﬁﬁepénaent,“ "new," or "plenary.”

| JUDGH DOBIE: I think any of then is better than
"plenary," because, as Charlle sald, that is ugually used 1ln
federal procedure in bankruptey, where you want to gst property
away Trom an adverse clalwant. If I go into bankrupicy and
1 have some property that you clalm ls yours, you have Lo
bring a plenary sull there.

THE CHATRMAR: Shall we go to Judge Donworth's sug-
gestlon, which 1s the second peregraph on this 6llp thal haos
been huended Ho you, in which he suggests & change ln line 15
of sugrested Rule 80(Dh) to read as Tollows:

"Writs of ggrgg'ngb;g, COrERn voblg, gudita guerels,
snd bille of review and billls in the uature of & bill of re-
view, are abollshed as methods of procedure, but this abolitlon
ehiall not 1lmit the povey of the court to grant relief in any
original actien'ﬁ? to entertsln and take appropriate actlon on
any motion provided for In sny of these rules.”

JUDGE DOBIL: I will suﬁﬂeribe to that Lf you will

cut oub "ag methods of procedure”,
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THE CHAIRMAN: I had the proposal: "Wrlts of goram

‘noblg, govam wobls, sudlte guersla, and bills of review," and

so on,"are abollshed, and the §rcgeﬁur%'far obtalining reliefl
from Judgnenis séail be Eg motion as preseribed in these rules
or by original action." |

I guestion the word Yoriginal", I trisé to condense
it a2 1ittle bit, saying, “the procedure for obtalning rellef
from judgments shall be by motlon as prescribed in these rules
or by original aotion.”

Wi, DODGE: Do you think that means the same as this?

THE CHAIRMAN: I rather think it does, |

JUDGE DOBIE: Judge Donworth's has s esutlon to the
bar, and I think that 13 what he wante to put in there, that
in sbolishing those write we haven't circumseribed the powers
we hgve et Torith in these rules,

SENATOR PEPPER: 1 think 1% ig only falr to say that
Judge Ponworth's orlginal motlion 414 not have in 1t those
words, "as methods of procedure”, He sccepted a snggéatian of
mine, and apparently that has eomplicated conslderatlion of the
maln point, which is the one ralsed by his proposal, Bo, I
wlll withdraw the sugpestion, and probably Judge Donworih will,
sbout the use of the term, "as methode of procedure”, and let
the question come clran-cut on hls originsl §rnpa@1tidh.

MR, DODGE: Which is thls without thoss words.

SENATOR PRPPER: That le right., |
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JUDGE DONWORTH: I have no objection to withdrawlng

“that addltlional clause, although on refleotion I rather liked

tt. I will eay while I am speaking that ay thought in Tramling
the language whioh 18 now under consideratlon wse %o parallel
the idea expressed in the rules (I think 1t;i$ Rule 81, but I
don't remember) that the wrlts of scir

3 facipa and mandamus are

absliehed and that the relief formerly thus granted may be ob-
ﬁa&ngd by any appropriats actlon.

Judge Clark, have you in mind the rule that I am re-
ferring to?

JUDGE CLARK: Yes, I can find it in Just a second.

M, LEMANN: It 1= 81, I think. "The wrlts of geire
facias and mandamue are abolished. Belief heretofors avallable

by mandsmue or goire Taclse may be obtalned by appropriste

actlon or by aporopriate motlon under the praatica prescribed
in thess rules.”

THE CHAIRMAM: I tried to do that here, and I was
brushed gslde, and I think gra@erly 80, by Eﬁéis‘ﬁorggﬁ, baosuse
he szid if we use that phraseology and say ﬁh&t the rellefl

heretofore granted by goram nobls, zudits

uggala, and so forth,

ehall be by motlon or eult, we Juet dump the l&wjérs into &>sea

of uncertainty, which we ourselves are in because we don't Xnow

Jjust what these old-fushioned thinge were. I thlnk the point
wae well tsken. So, I think that the Judge's spproach is

vetter for thils purpose than the one we had on mandamus,
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PROFESSOR SUNDEALAND:; Furthermore, mandamis was &

"11ttle Aifferent sltuation, becsuse we had no rnles whloh gave

the procedural remedies which mandanus gave, but we do have
some rulesg hers which give the remedies whleh these varlous
ald ecommon-law writs give. L

THE CHAIRMAN: 1 have & great deal of deference tor
Judge Donworth'e draft here, but I rather wonder if 1t can't be
éanaensad and 17 ws gan‘t develop this prosedural thought by
the clause that I have suggested here, I would resally 1ike you
to consider it

JURGE DOBI®: Read 1t agaln, will you?

THE CHAIRMAN: "Write of goram nobls, goram vobls,
audita querela, and bllle of review and bille in the nature. of
a blll of review, are abolished, und the procedure [that empha.-~
slzes that we are deallng with procedure] for obtalning reliefl
from judgments shall be by motlon as preceribed in these rules
ar by original aetion,” | |

That develops the ldea ﬁhaﬁ we are sbollshing the old
practice and we can get rellef by motlon under the condltions
stated in these rules, but otherwlise the §raqeéure’w$ulé be by
ariginal aetlon,

¥R, DODGE: I don't see why that doesn't cover the
1dea, and I move the adoptlon of your language.

MR. LEMANN: It has the same iden as thle has.

wr. DODGE: I make the motion that we adopt thatb.
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THE CHAIRMAN: What &o you think yourself, Judge?

Is thers anything that I omitted there that you think oughit %o
go in?

JUDGE DONYORTH: 1 would llke to have your suggesetlon
resd agaln, nlsasge, |

VTEQ CHATRMAN: After the word “"abolished", after say-
1ng that zll these bills and wrlts are abollshed, couma, "and
the procedure for obitalning rellef from Judgments shall be by
aobion as preseribed in these rulas>sr by original action.”

JIDGE DONYWORTH: I see no objectlon to that.

BENATOR PEPPEA: I would be in faveor of 1%, bscause
in a left-handed way it says what I tried %o gay direetly, that
the other were procedural, that 1 wae a procedural abolitlon,
I think thie iz a2 wore tactfal way of dolug 1%.

Mh, DODBE: I make my motlon again that thab be
adopted.

M, TOLMAN: I gecond that motion,

THE CHALAMAN: If nobody objects, we wlll agree o 1t.

JUDGE DOBIE: That 1s all right.

THY CHAIRMAN: Ts there anything more on 50{(b)}*?

JUDGE CLARK: I think there is Just one thing unore,
and I wili‘bg}ng it up as quiokly as I can. 1% is about
suspending the Judgment. In the orlginal draft, lines 18 to 21;
you will notice that you have that "2 motlon under this sub-

dlviplon does not affect the finality of a Judgment or suspend
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ite operation, unless served within the tine orovided in Rule

73{a) Tor taking zn appeal.” In my redraft I left out the

funless” clause, and I euggest, as I dld 1o the notes there,
that it seems to me 1t 1le deslirable to leave 1L oul altogetner,
The provislon ae 1t has exlsted seeme not ts have given trouble;
1t seems to have been satlsfactory. HNow the time for appeal is
golng to be gtlll shorter, and if we didn't have the trouble
béfgre, I wonder Af we need to hove it now,

If you are golng to have it atay in, ought 1%t not %o
bs somewhat limlted, then, that it ls only a motlon accepted
hy the court on a showlng of due diligence? Isn't 1t better to
take 11 oub?

Again the language I have in mind lg, "unless served
within the time provided in Rule 73(a) for taking an appeal.’

| JUDGE DOBIE: Haven't you got a general provision on

that as to what effeet 2 motlion has?

JUDGE CQLARK: Yes,

JUDGE DOBIE: fThen, I should think 1t would be well
to take 1t out.

JUDGE CLARK: Yes, but of courze the general rule

provides the contrary, unless 1t 1s speclally provided., That

~4im, if you take it out, you will leave 1{ absolute.

MR, DODGE: The rules we sent out to the bar dldn't
contain the gualifying olause at the end,

JUDGE CLARK: Ho, and more than that, our origlnal
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rula since 1838 has been Just this eentence without the "unless"

“elange,

BENATOR PRPPER: It 1s time for a motion by ﬁr.-
Lemann.

M, LEHMANN: I make the motion.

THE OHAIRMAN: Is there any objeection to striking
out the "unless” clsuse that was not in the original draft,
"unless served within the time ;revidéé in Rule 73(g) Tor
taking an appeal'? If there i1s no objection, we will strike 1t
out, | .

JUDGE DOBIE: It ls not likely %o sone up within that
tlue, I think.

JUDGE OLARK: That covers everything that I know of.
Doesn't that cover everything, Bill? |

PROFESS0B ¥OORE: I think zo.

THE CHAIRMAN: We are through with 60(b), thank the
Lord, until next fall, ¥Ye will go %o Rule 85,

SENATOR PEPPEXR: Mr., Moore isn't through with it,

THE CHAIRMAN: HNo, I should say not. He hasg been
appolinted judge this time.

Rule 65. Thie 1le¢ the appeal bond or the injunction
bond? Which 1s 1¢? '

.~ JUDGE CLARK: Thle is the injunctlon bond, which is
now made like the sngeal bond. We haven't made any change in

it.
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THE CHAIRMAN: I think we oan pass 656 as 1t ls.

JUDGE DOBLIE: A wvery desirable a@ditien,_l think,

PHOPESAOR SUNDERLAND: In line 14 we ought %o have 1%
plural instead ef singular; "persong glving the security 1if
thelr addresses are known," |

JUDGE CLARK: Yesg, all right.

i, DODGE: Are you golng to deprive the surely of a

Jury trial---

THE CHATAMAN: Yes,

Wi, DODGE: ~--on some questlon of faet as to fraud
in obtalning the hond?

THE CHAIRMAN: If he comes in and signe a bond, he
eongents to & summary disposition by the court. There is no
ponstitutional right involved.

JUDGE DOBIE: I think that is the rule on criminal
bonde,

MR, DODGE: I don't know.

THE CHALRMAN: We have exactly the same thing. 14
wag applied to another type of bond under the rule, and a good
many courts have glways brought a men in by summary proeceedlngs
ag a surety. He consente when he sligns ss gurety.

MR, LEMANN: Yo have an independent &etiaﬁ is a long-~
winded way of enforcing rellef against & surety on a Judlelal
bond.

THE CHAIRMAN: Bob doesn'i suggest an independent
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setlon, but he ralses the guesilon whether in & summary pro-

eeeding in the sams actlion, without a new ault, the sureiy ocan

demand & Jury trial. Ye don't settle That one way or the other
by this rule.

MR, LAMANN: That ralses the quegtigﬁ whether you can

‘get a Jury trial on motlon. Thls says by motion. Can you get

& jury trial on a motion?

DHi CHAIRMAN: 1 suprose if they are constitutlonally
entltled to 1% and the court so holds, he wlll say, "1 will
cubmit this to a Jury.”

Wi, LEMANN: If 1t brought out lspsues of fact., Dup-
pase this surety, when he is brought in by motion, comss in
with an answer. He says, "I was procured to sign this bond by
fraudulsnt misrepresentations of the adverse party, not the
fellow for whom I signed the surety.”

JUDGE OlLARK: I wrote a declslon a while ago wnich I
was very proud of, in which I esld that 1t didn't make any
aifference Lf you started s sult by motion, that the document
bé which you started the sult didn't count.

ML, LEMANN: You could start a sult by wotlon.

JUDGE OLARK: Xes,

THE CHAIRMAN: You oould, ir the rules provided for
it o

JUDGE CLARK: This case was a lltile different, 1

must say. The sult actuslly had been gtarted by somebody elee,
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and we held that the somebody who started 31t didn't have any

{right to atart 1t, but the pereon who came in by motion was in

there all right, and 1t didn't make any difference thal she
gtarted by motion, the motion being Iinadequate--

M, DODEE [Interposing]: We sent this out befeore to
the bar., Was there any adverss comment?

JUDGE CLARK: Mr, Moore saye 1% was favorable,

MR, LEMANN: Certainly. It would be.

THE CHATAMAN: We have had the other provisien for
2ix years in a rule just like 1% on another type of bond,

JUDGE DOBIE: There were several suggestlons, weren't
there? One came Trom Judge Parker.

JUDGE QLARK: Yes,

THE OHAIRMAN: I imsgine if theres was a right to a
jury trial, Af the demand was made, the court would gubmit 1t.

JUDGE DOBIK: I think so.

THE QEAIE%AE: We go to Bule 68, Recelvers Appolinted
by Federal Courts.

JUDGE CLARK: We have made very llttle change in this

frem what we hed before. We did strike out "or by other simi-

1ar nfficers", and there was a protest from the Distriel of
Columbin, and we put that back 1n.

PROFEBSOR SUNDERLAND: If you struck out the words
“the necesslty for" in line 3, 1t would meke 1%t read, fwithout

snelllary appointment”, instesﬁ,of, "without the necesclty for
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anelllary aprointment®.
» JUDGE CLARK: I puess that ls so.

THE CHAIRMAN: Why d1d we strike out the clause, "but
51l appeals in recelvershlpy proceedings are subject to these
rules”? f

PROFESSOE MOORE: That le covered In the last sentence
whieh wae brought in., It covers not only appeals but vrocesd-
ings in general,

THE CHAIRMAN: Oh, yes. That le my peint about
brackete, L dldn't eatch&t first that thalt sentence was out at
all, If there had bteen a line érawn through 1t, I would have
gotiten 1t at oncse.

I there ls no objlectlon to 66 as 1t 1ls on page B3,
we g0 on Lo Rule 68, Offer of Judgment. Hae anybody sny objee-~
tlon to that as it standse?

PROVESBOR BURDERLAND: Line 314 le s little awhwardly

stated, YIf the Judgment finally obtaincd by the offsree ls

equal to or less than the offer". It ssens to me that would be

better stated this way: ‘'"Unless the judgment finally obtalned

by the offeree is greater than the offer",

JUDGE CLARK: What do you eay, B1ll9

THE CHAIRMAN: Yes. '"Unless the Jjudgment finslly
obtainsd by the offeree is greater than the offer, the offeree
muet pay and may not recover the costs®.

JUDGE DOBIR: I think that is better.
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THE CHAIRWMAN: VWe will agree o that,

JUDGE DONWORTH: Dees the word "greater" cover the
whole subjeet? HReally, the ldes is "more favorable to," isn't
14?7 Perhaps "grastep” covera 1%,

MR, LEMANE: It may not be money.

JUDGE DONWORTH: That 1s the thought,

il

TH

£

2 CHAIRMAN: That ils a good polnt, too,

Wi, LEHANN: More favarsble than the offer?

vk CHAIRMAN: I should think “more favorable".

PROFEOGOR SUNDERLAND: Yes, that would be ail right.

MM, LEMANN: We had “more favorable® in the original
ﬁrgfi.

THE CHAIRMAN: Did we?

MR, LEMANE: Yes,

PROPESSOR CHERRY: That is the way 4t ought to be.

PHY CHAIRMAM: The original rule sald: "IT the ad-
verse party falls to obtaln s judgment mere faveorable than thatl
offersd, he shall not recover costs”.

That is & style gquestion, If there is no objectlon
to 68~

i, LEMANN [Interpnsingl: What improvement dld we
make by changing this sentence? Did we make any improvement by
changlng thle sentence? Why not invoke the Lemann rale?

PROFPOSYOR CHERRY: We have,

JUDGE DORIE: You are going to skip the Condemnation
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Rule untlil the men come, or are you golng to work on it now?

THE CHAIRMAN: *“shall not rscover costs lncurred in
“he dlatrict court after making of the offer." Why don’'t we
make that alteration and leave 1% as originally. It is Just
gtyle. ;

Here you talklng about 68, Judge?

MR, DODGE: Rule 71A.

THE CHAIRWAN: WYe are paselng that temporarily, if
agreesble, and we will go through the rest of them, Now, Hule
73, Appeal %o a Circult Court of Appeals.

JUDGE CLABK: This, of course, will be resl fun., I
should think 1t would be nlee to send 1t sut %o the bar, at
least, and gee whal they say. I think there certalnly will be
some approval, Ye know there will bs some dleaprroval.

JUDGE DONWORTH: Who 1s the anthor of the ldea that
the Unlted States should have more time than an individual?

THE CHATRMAN: The Judielal Conference. We ars put-
ting this in on their recommsndation.

JUDGE CLARE: 1 will give you a little baekground of
that. The questlon of shorter tims has been agitated qulte a
lLittle at different places so mueh that one might say 1t le
almost an o0ld story, and I mlght say that three months seems
a terribly lomg time to me. I think it ie 20 daye in ny own
state. The time is usually comperatively short. The Senlor

Cireult Conference had a commitles on i%, whiech ?eeémmﬁndaﬁ, aa
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I understand 1%, at firet 30 days,without change. The Depart-~

‘ment of Justice in particular, the povernment agencles in par-

tiocular, ralesed a strong protest, and 1 wlll have to say that
my brother in the Tax Diviglon has perhaps supporied the pro-~
teats as strongly a¢ any, and he ig quite‘w§rrieé at this 1limi-
tation, The statement they make is that they can't get reports
from all the people they have to consult the way the Government
pperates, partloularly 1n the tax work. They have to talk with
the attorney for the Bureasu of Inlternal Revenus, and so on,

THE CHAIRMAN: They have to go &ll the way up to the
fiolleltor General.

JUDGE CLARK: Yes. They siamply can't get the reporte
soon enough, and 17 the rule goes through, they will have no
eneape from dning the purely formal thing of dooketing an
appeal, only to dismiss 1% later. They think that the time
segrves o valuable purpose in that 1t screena out impropser cases
and that they try %o be very fslr under the precedent whleh
¥y, HMitehell had mugh to do with establishing, that they dan't.
want to take up a case unleas they think there is merit in A%.
There may be a gﬁ@gtign how far they have always done 1%t, buil
I guess on the whole the Tax Division perhaps has done 1t a
good deal. At any rate, that 1s thelr idea, and they say thail
1f they have an arbitrary time limi%, a short one, instead of
gaining, the people interested In tax dlspositlon wlll sctually

lose because 1t will forece them %o take appeals thal they would
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not otherwise take.

THE UHAIRMAN: It harder to dismles on government
apeeal than 1t 1le %o prevent them to be taken, éﬁg@ you take
them, thers is always & lot of klek-bask 1ir somebody dismlsses
1%, that you are handing out something %azéamﬁboéy,

JUDGE CLARK: I was golng to say that, on representa-

tiong of thls general nature, on eonslderation, the Conference

“of Benlor @ircult Judges hit upen thle solutlion, and this is

thelr recommendation. I mean, these are minor debtsils whieh 1
don't think they hed thought through. I think we have had be~
fore ue the exasel terms of thelr recommendstion. We have had
to interpret the detaile of 1t because they hadn't worked out
all the detalls, bui the peneral ldes wae %o make this very
different, Judge Donworth, and that is the history of it.
| #R, DODGE: Bupposs the sollestor of internal revenus

is the party.

M. HAMMOND: He ought to have the same time as the
United States. |

JUDGH DONWORTH: ¥ou get into & lob of detall ir you
put in those things, It seems to me that the United States is
the only party that should be favored.

Mi., DODGE: A very consilderable proportlon of té@ tax
cases have the colleetor ns the party.

MR, LEMANN: “That 1s right. You ean always sue the

collector AT he is in office. If he %18 not in ofTlece, then you
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have to sue the United Btates. If the collector whom you pald

im in office, you may sue him for a hundred thousand dollars or

any amount in the district court.

TME CHAIRMAN: If the claim is over ten thoucand,
you have to sue him or go outside of the District of Columbla.

WR, LEMANN: They have amended it now so that you ocan
sue the United Statss in the dletrlet oourt 1f the collector 1is
dead or out of office. If the same colleotor ls in offlice, you
have to sue the colleetor, as you slways d4id, but they have
extended your privileges now if he 1s out.

THE Gﬁglﬁﬁ&ﬁ: It meema to me, in ths face of this
Judicial Conference action, taken unanimously and with the
Ohief Justice there, and presented to us by them, there 1s
nothing for ug to do but toke 1t and weave 1t into the rules,
pubtting in a note saying that the Judleial Gonference's report
send %to us is thuas and so, quoting 1%, and let the bar bust
the Conference if they want to.

MR, LEMANN: OQughtn't we to take steps when we g8t
the reaction of the bar and, perhaps independently of these
other considerations of the Government, call that to %he atten-
tion of the Goﬂfgrénge when 1t meets in Ootober?

THE CHAIRMAN: If we find that thelr scheme ls
objected to so serlously that we doubt that 1% ought %o be
adopted, we ought to go back to the Conference.

| MR. LEMANN: In September.
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JUDGE DOBIE: Septewber.

ME, DODGE: Is thls thelr sxsct langusge?

JURGE GLARE: Mo, 1t fsn't, because obvlously they
hadn't thought of ceriasin things. ¥%e had a long memoranduun on
this bhefore. 1 can't find Just what happ@néﬁ. We raised the
question as to the agencles, I remember, I say that they had
not thought out detsils., I think 11 wvas clear that--

THE GHALINMAN [Interposingl:t This modification is
ours that "upon & showing of axcusable negleot based on s
fallure of & parly %o lesarn of the entry of the Judgment the
district court In any actlon may extend the time Tor appeal not
exceeding 30 days’, Yhat is new. They didn't recommsnd that,
vat we thought of 1t.

JUDSE CLARK: " There were several rather blind spots
in thelr recommendation. For example, here is one. 1ls 1t only
the United States Q?Vﬁﬁrh%§ﬁ depgrinents {that is another gues-
tlon there) that should have the 80 daye, or should 1t be that
in any actlon wheve the United States 1z & party, sll partise
should have the 60 daye? There were several detalls of that
kind whieh they hadn't worked shrough, If I can find our
January commente, we had that all in when this was taken up.
Have you the January comments?

MA, HAMMOHD: I have a copy here.

SENATOR PEPPER: WYe have added some provisions which

further analysle made dealreble, There ls nothing here that
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ign't consonant with thelr recommendation, ls there?

JUDGE CLAMK: That is corrseci, yes.

BENATOR PEPPER: This is really thelr recommendation,
we think, perfected.

JUDCE GLARK: That s 1% exactly,

SENATOR PEPPER: In that csve, as long ag wa are
golng to send 11 up ae & sort of frial balloon, wouldn't 1t be
é wastle of tlnme 1o analyze 1t further here?

THE CHALRNAN: Unless there is some error that some-
hody wanta to ralse.

JUDGE OLARK: Let wme Just rsad Lt. It 1s rather
anort. This appears in the minutes of thelr Neptenmber meeting,
Beptember feselon, 1844. The Conference approved the followlng
recounendstion of the Committee on Uniform Time Tor Appesals
from Distriect Gourtas te Circult Courts of Appeals:

"That in all elvil cares, sxoept vhere s ghorter
perlod may belgr@videﬁ'by law and excspt those vhereln the
United States 1s a party, appeals shall be within thirty days
after Judgment or order denyling wmotlions affscting the judgment;
and that ln casges wheraln the United Btates is & party, the
time shall be aixty days; and that this recoumendation be
addressed to the Commitiee on Rules of Civil Procedure appointed
by the Suprene Court," |

Hit, DODGEr That answers my guesilon, bsoause they

don't suppest governmental agencles.
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PHE COHAIRMAN: No. %he only other clause in here
that 19 new is this one zbou% glving the lower court the right
to dismlss an asppeal on stipulation or motlon vefore Lt 18
donckebtad,

WE. DODGE: 1In line 22 do you like those verbs af ter
“directed at"?

JUDCE CLARK: I want to talk about that last part a
iittla; 1 mean down in 1line 17 and on, |

¥R, LEMANH: Before you get to 21 and gﬁ,fare you
going to talk about 17 and 187

_JUDGE CLARK: Wo, I don't think eo.

MR, LEMANN: Ie 1t plaln what happens after the ap-
pesl has been docketed? We have pul something in here now to
take ovare of the sltustion 1 the appeal has not been ﬁs@kéﬁea.
I suppose 1t is gquite plain that after 1t has been docketed,
you can dlsmige 1t by stipulation in the court of appeals.
That would be eav§?e§ by the rules of the eourt of appeals.

THE CHAIRMAN: fThe juriesdictlon goes up there, and it
dspends on thelr rules,

M2, LEMANN: I guess so.

THE CHAIRMAN: What were you golng 1o say, Gharlle?
Nobody has &bjeqtﬁa to this. There is no need of defending,
unleass you W&ﬂﬁite.

JUDGE CLARK: 1 don't want to defend 1%. I want %o

oéjegt to i%.
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i, LEMANH: He has objected fo 1t in the noles.

JUDGE QLARK: Yem. Mr, MHoors and I have written a
long note on X0 to 28, ond we have msde a substitute. You ses,
this 12 & 41fferent provosition from anything we have been
coneldering. |

MR, LEMANN: 1Thls ie on page 66 of your uotes; 1s
that right?

JULGE CL&E%: Our ecomment and dlscuasslon of ceses are
on 61 and on, snd on puge 66 at the end--

W, LEMANN [Interposingi: He has s bible, eix pages.

JUDGE CLARK: Follow that down through page 86, =nd
yYou get the fingl recommendstion,

THE CHAIBHMAN: This has reference 4o declislons that

hold that certaln motione destroy the finallty of the Judgnent,

JUDGE CLARE: We want to make 4% sxset, and we don't
think that the motions go qulte as far as was dlsoussed befores.

THE CHATRMAN: How would you make it raead? Would you
etrike 1t out entlrely or put in a new clause?

JUDGE CLARK: Put in s new claunse, whilch would raad
ag follows-~

JUDGE DOWWORTH [Interposingl: Ars you reading from
your page 662

JUDGE CLARK: Yes, I you look st the last paragraph
an page 68, 1t 1s there.

HR, LEMANK: 'The main difference is that you are

¥

o
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restricetling the operation in 1ins 20 z2nd followlng---
JUDCE OLARK: %hat is 1¢.
R, LEMANN: ---to eertaln speclal motlons under
gertain speeial rules., Thal hap at leagst the advantage of

clarity snd preclaion, As you have 1% naw_ig line 21, 1t 1i#

the "pendsnoy of certaln motlons®,

W, nongi: In ssbablished rules,

‘ MR, L@Kéﬁﬂﬁ When you come to your subatltute, you
epell 11 out.

THE CHAIRMAN: T can find & hole in this right now.
1% says, "The time for appeal as provided in thls subdivision
{a) 1s arrssted by a timely motion made pursvant to any of the
rules hereinafter enumerated”. If 1t is a timely motlon, ihen
the court enteritalns it, and it hse the same effecet. You cub
out one type of molion, anyway.

JUDOE CLARK: May I say that of course that le what
we disasgres with, and we have dlsasgreed with that in several
pages,

R, LEMANH: What 414 you mean, Hr. Chalrmen® I
Aidn't follow you about untimely.

TH

g

i CHAIRMAN: I haven't read all the oaces and the
note, because I Telt I knew what the law was on that thing.

1 know I have read innumergble opinlens where the courts have
sald, 1f 1% 1s nade within the time 1limited by the rules, it
has that effect, but if 1t has been made sfter the time flxed
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by the rules and the eourt doesn't enforce the ruleg snd is

"willing to entertaln it even though 1% wasn't made within the

time preacribed in the rulss, 1% 8%111 hap that effect. The
uge of the word "timely" in this drart suggests that thers 1is
an untinely moftion whieh the court allows b& grace and 5aa?lng
an 1%, 1% &aesﬂ‘ﬁ toll the running of the time for apnesl.
They have used that eapresclen in dozens of eases: "A motion
timely made or, 1f not so, which has been entertained ,.."
They&uag the word "entsrtaln”. YIf we entertaln 1%, even
though 1t waen't timely nade .,."

JUDGE DONWORTH: I think, Mr. Chsirman, that the rule
is not go broad as Jou are atating 1%, Sﬁésr the old rule
about terms, the decisions are numerous to the effect that,
although 2 ecourt cannot grant & new trianl aftesr the tern,
neverttieless, 17 the motion ie méﬁé during the tsra and there
is somsthing indieating that the ecourt entertaine i1t, then 1%
goes over under the general sontinuance into another term.

I don't think that there ir & broad rule to the effect that
a antlon may be made any time and, i the court entertaine 1%,
that extends the right of anpeal.

THE CHATRMAN: I didn't state the rule that way. I
aald that the time limlt was a mere rule limit, not a tern
1101%, povwer 1lialt, or Jurisdietion 1limit,. If 4t s a ruls

limit, and the court abrogaetes its rule eor dlispenses with the

rule; as 1t has power $o do, and entertalns a motlon that 1s



1370 Ouniario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, Inc.
Law Stenography @ Cenventions @ General Reporting

540 No. Michigan Ave.
Chicago

Washington

National Press Bidg.

801

 made after the time fixed in the rule has gone by, 1% has the

same effect on the finality of the jJudgment as 1f 1% were nade
within the time fixed. ¥or inetance, we have all kinds of
times fixed in our rules, and yet we have Rule 8 which says
that the time can be §$ﬁanﬁ$é, anlarged. |

Junoe dlas: Hay I spesk a 1ittle about the law,

~hesause we apent qulte s 1ittle time on 1Lt, and we tried %o set

iﬁ‘fartﬁ here bsosuse 1% is an important polnt.

SHE CHAIRMAN: Why do we have to defline all theee
enses? Why can't we get rid of a1l our misapprehenslons ﬁg
just puttlng in a general statemend £hat nothing in this rule
should be intended to abrogate a ruls as to the effect of
sertzin motions on the finallty of Judgment? Why do ve have
to define all the coses?

JUDGE CLARE: I would say that I.thiak the echiel
reacon e that there seems %o be some tmpreasion, Juast as you
have stated, and we want to negative that impression because We
think it ie sgainst the meaning of the rules and 1t 1s an
unfarﬁungﬁ& interpretation,

1 mlght eay that 1% ales has been a matter of dis-
cussion, Chief Justlee Groner down hers in a case thal we
think should be the imporiant one has followed thls rule.
That is, we &re gpplying the visw of the Saleways case which
we discuss here,

You hsve to take a 1itile background. Under the old
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aystem of terme and the control that the court had during

tarﬁs, all these guestiong of time had a Alfferent angle. They

were governed by ths ternm aituation. When we sbollshed the
terme in general, 1t would seen that we were statling absoiute
time 1limite rather than term time limltsa, The prineiples that

considering the motion or entertaining the motlion in itselfl

will e#xtend the time is a bankruptoey aoncept, and in the lend-

153;&&&3 that le often dlscussed on that, Wayne !nlted Gas do.

v, Oweng-Illinols $lass Oo., whileh we have Aigoussed at some

length beginning on page 82, the court very earvefully polnis
out the Ailfference of bankruptoy from civil actlons where the
tepm time rule then prevailed. |
#uilding on the bsskground, with the comlng of the
Mules and with the statement of time limlte, Ghief Justioe
Groner in the Safewsys oase, which we have alno discusasd hers,
held that the ﬁales state the time limite. The ouotlatlons

from Oroner's orinion is on page 64 and following. Ths case

18 Oafewsy Storss v. Goe, 176 F.(24) 771, 774-T75,
fo, 4t seems to me that when, for axample, the rule
on new trial, Rule 59, says 10 days, 1% reslly should mean 10
dnye and shouldn't mean 60 days i{ the Judge has gald, "I will
rske 1%." That is really the substsnce ol what we are after.
MR, DODGE: i'was interested in the Ghairman's sug-
gectlon that an individual distriect judge might abrogate these

rules at will. I hadn't supposed that he had the power %o do
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that.

¥R . LEMARH: No.

THE GHAIRMAN: Of course, 1 didn't say that the die-
triet Judge could abrogabe these rules. These rules are Just
1ike statutes. But ne i givaﬁ powar by a§r rules Lo abrogate
a tims 1lmit.

W%, DODGE: By s motlon timely made.

PHE CHAIRUAN: Wimely. That 1s the distinctlon 1
made about Judge Denworth's puggestion., I am not suggesting
for a alnute that any distriet judge can entertain a motlion
after the time 1limlt within thils rule, where he 1gn't given
pover under these rules to extend the time, and have any eifeot
on the Finality of the Jjudgment, but the language of the draft
1g *s tlmely motlon®, The guestion is, when you say "tlmely",
do you mesn within the time fixed by the rule or within the
time fixed by the rule whien the court has @itandad under o
rule permitting him %o do so? 1 say that a motlon made within
the time Ffixed by the rule la a timely motion, and I think one
that 18 made after that time lea an wntimely motion whilch the
court, having power umder these rules o extend the time, has
the power to entertaln.

Hayve I am wrong in interpreting "timely®, but there
are many eases where the fBuprenme Court ofrthe United States has
held, where there is a rule that may be abrogated or set aslide

by the eourt whlch has the case, hls own rule, if thers lec &
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rule which can be abrogated, then i a motion iz made directed

"t the Jjudgment, & timely motlon is one msds by the time Tlixed

by that rule; but 4f 1t le untimely, 1f the court, having

power to entertsin it and et aside the rule or abrogates 1%,
actually entertalns the motlon, then 1% h&gﬁth@ game effect on
the flnallity of the Judgment. They have used that expreselon
over and over agsin. |

I don't olaim for a mlnute that s time limit fixed
by these rules by the Bupreme Uourt can be set aslde by the
aiatriet court, unlees the Bupreme Court rules expressly
suthorlze 1t to extend the time and grant rellefl from 1%,

MR, LEMANN: Hr. Mitehell, two Shoughts occurred to
me. Iirst, in Hule 6(b) we have prohiblted enlargements of
time in certsin cases,

THE CGHATRHAY: That 1ls right,

¥R, LEMANN: fThe judge ecouldn't enlarge the tlme---

THE CHAIRMAE: That 1s right.

Mit, LEMANN:  ~--in thaﬁergrahibitions, which include
some of the rules, such as motlon for new trial and findings,
which would ordinarily bDe steps toward an sppeal. That 1ls
obaervatlion No, 1.

Observatlon No., 2 is that 1t would seem to me that
the word "timely® by necessary definition would mean wlthin the
time permitted by the rules, which in turn would mean thsat, in

cases whare the rules permltted an sxtension and if there had
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been an extension, then the motion Tiled within that extenslon

‘whers 1t was permitted and had been granted would be a timely

antlon,

THE CHAIBMAN: I s=ald 1t was n guestlon of what you
usan by "timely”., I tell you, the word ”ti&@lﬁﬁ in connection
with this subject has not besn used that way in these ocases,
They have salid 11 is $imely if 1t 1s withia the time limlt, and
1% 18 untimely but effective 1f 1t ls after the time 1llmit but
the 1limlt ie one whileh the court has power to dlgrepard and
does disregard and entertalns 1t. It 1se a matter of the use of
the word "timely".

MR, LEHANN: He hee "timely" in his draft. He hasn't
chanped 1t. As I read his substitute on page 66, he retains
"timely" . |

FROFEBSOR CHERRY: He pute in "timely". ‘

MR, LEMANH: That is it. Your objection 1lg to the
ugse of the word "timely" beecause you think 1t is an ambiguous
term.

THE ﬁﬁéiﬁg&ﬁ: It is under these clreoumstancss, and
our diescueslon showe 1t. If you read some of those declalons
in the Supreme Court on this subject, they talk about "timely”
and use the word "timely” as referring to a motion wade within
the time fixed by rule, '

The other amspect of 1t, actually entertaining an un-

timely motion,refers to a case where the motion is made alter
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the time fixed by the rule, but because 1% is a mere rule and

‘ot a question of Jurlsdiction, the court has povwer to enter-

tain it, and doee. Really, that 1ie a minor thing. I don't
ses why on earth we ghould start and read into these rules an
easeny on the effect of motlons to attack Aaégmeats on the
£inallty of Judgments, There 1s a raft of declslons on 1%,
and all we want 18 & caveat in hers. V¥We can put it by note or
we oan put it in the rule. The only thing we need,; unless we
want to wrlte an esssy on a subjeet on which 1%t isn't our
tuslness to wrlte one, 18 simply %o esution them in the note
or in the rule that nothing in these rules abrogates the estab-
lilszhed prineiple as to the effeect of certaln motions on the
finallity of Jjudgment,

SENATOR PEPFER: If there ie some smbigulty in
"timely", why nét adopt & subsiltute for 1t? "A motion mads
wlithin the time fixed by the rules or as extended in accordance
with thelr provisions®,

JUDGE CLARK: Let wme say on that, Tirst, what we
tried to do e just what Mr. Lemann has stated and what you
are stating, Senator Pepper, and if "timely"” is ambipguous, let's
put 1t the other way around. As I lietened to the Chairman, I
thought we were using the exaet definition he was using, but
of eourse there is no magle in words,

I think it is elsar, but I will say thls: What we

are trying to say ig that the filing untimely of a motlon, even
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if entertalned, will not extend. That ls definitely whatl we

‘are trying to do. I want %o make 1t qulte clear that that is

what we think the law ie and should be under ithe rules.

SENATOR PEPPER: I suppose some diffloulty comes from
the fact that the word “timely” in sﬁéina?yzﬁaﬁversatian means
within a reasonable limit of time, and there might be some
implicatlon that it was zomething different from the tlme flxed
by a rale. I hadn't seen 1%t until the Chairman spoke of 1t,
but if there ls--and hig views chow that there is a dlffersnoe--
why not avold the diffieulty in the way suggested?

JUDGE CLARK: fThat 1s quite all right with me.

SENATOR PEPPER: I move that. |

JUDGE CLARK: Thers are two questions here., Hhall
we say anything? And, if so, shall we make 1t expllielt? The
vots wae that we put in somethlng referring to'certain motions!,
#hat has troubled me about the'certaln motlond ie, first, that
it 18 entirely indefinite and, second, I think it may be bring-
ing back this old idea which now I think has gone out with the
rules. Certalnly 1t seemed to me not only amblguous bﬁ% very
1ikely mlsleading. That ls why I wae dlsturbed by 1t and tried
to gpell 1t out definitely. %&ybe you don't need anything in
20 to 23, but if we aPe going to put in anythling, ve want to

look out that we don't make 1t misleading.

THE CHAIRMAN: I would suggest that this 1s a ques-

tion of Tinallty of Judgments. When we say th&t:aaﬁgpgeai may
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be taken if permltted by law from the district court to the
elrenlt court, that means, under the statute, a Tinal Judgment,
end we go on to say when the %ime limit shall run on the Tinal
Judgment. That 1z just the way the statute reades today. Yet,
in the faee of the statute, the courts séﬁ, “Well, 1t Len't a
final judgment 17 there has been a motlon made within & certaln

time.® Why, then, do we have to put anything in the rule? We

“egn deal with 1% jﬁgt the way the statutes do. We can put a

caveatlt in the note oo that the lawyers will takenote of the
Tact that many declislons hold that the Judgment loses lis
finality if certain itypes of motions are made dirscted asgalnst
it. That 1z all we need. Clte a few cases and let 1t g0,
Yhat I don't like 1s an effort to lay down all the law and to
define all the sonditlons under which the finality is lost by a
motion. Why do we have (o do that?

i, LEMANN: You sse, Mr., Hitchell, in our Rule 73 ae
it originally stood, we dldn't run into the Ailfficully bscause
there we slmply sald, "When an appeal is permltted by law Irom
a district court to a clreult court of appa&lg and wilthin the
time prescribed, a party may appeal". 8o, we passed the buck
end g8ald to the lawyer, "You go and look it up,? and the lawyer
wenbt and looked up the statutes and the rules and got out all
the lzarning. HNow we are undertaking in Rule 73 to establlsh
s time liwlt ourselves, and we have {0 use some new language.

¥e put that in line & and following, and we are using new
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language. When we use hew language---

THE CHAIRMAN: Plnal Judgnent.

Mz, LEMANN: ~--we don't &gé the language "final
Judgment”. We say that the time 1imlt within which an appeal
ghall be taken shall be 30 days from the aﬁg?y of the Judgment,
snd the entry of the judgment ls a precise thing, es 1 under-
gtand 1t, under the rules. If you enter the judgwent before
the motlion for new tfi&l pomag along, as %é know, the lawyers
sre not all ae educated as some of us hope we are, and 1f they
read the %Q?ﬁ&,.ﬁﬁﬁﬁ?y of the Judgment', and you don't make
1t plain that it isn't always entry of the judgment, that a
motlon for new t?igl, Tor example, flled within 10 days and not
disposed of would extend the tlme, then you are golng Lo have
this matter debated, I am afrald, in district sourt decisions
and in the courts ol appeals.

PAER CHAIRMAN: I don't see it at all, Monte. The

statutes left the lawyer preclsely in that situatlon. Before

" ghis rule was passed, if he wanted to know when he ocould

appeal, he went to the statutes, and there was 2 definite, un-
aualified statement in the statutes that the time for appeal
1p 90 days after 1% 1s entersd; but that le a final Judgnment,
and the courte have gald that that staltute was on appsals {rom
2 Tinal judgment and that a Judguent lsn't Tinal 1f you nmake a

motion.

The lawyer 1s in no different position under this




1375 Ortario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bidg.

Gleveland

New York

Law Steriography @ Conventions ¢ General Reporting

Chicago

Washington

610

rule, if you call the rule a statute and say 1t is 30 days,

‘than he was under the federal aet of Congress. You say, "When

an appesl is permitted by law". Well, an appeal is permltted

by law only from a final jJjudgment. So, we start out with the

‘aseumptlion that there 1z a final Judgment hére, and we say 80

days instesd of 90. 8o, it ia no different from what 1% was
under the statute.
If you eould define in a word or two all the cases

and 2ll the motions whieh have an effect on the finallty of

the Judement, that would be good, bul you can't do it. We have

to go down and read all the decislons about the efféa%,af
motions and make up our nminds as to what kinds aflmetioag do
and den't, specifying all the numbsrs of the rules and all that.
I don't see any need for 1%t.

MR, DODGE: Do ygu cbgaet‘tg the simple language 1n
the first draft, 20 to 237

THE CHAIRMAN: The first draft?

JUDGE DONWORTH: Do you mean on page 5972

MR, DODGE:; Page 59. |

THE CHAIRMAN: The Reporter's first.

JUDGE DONWORTH: T make a motion, HMr, Chairman, t&gt
page H9 be gdagteﬁ as the rule, with the followling changea:
In 1line 21, in plnoe of the word "rules” put in the word "rul-

ings", "established rulings", because they are not rules. Then,

after the word "motlons" insert "made within the time limited by
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these rules®, Then 1t would say: "The provisions of this sub-

‘division (&) are not intended to alter the establlished rullngs

that the pendency of certain motlons made within the time
limited by these rulee directed at vacating or modifyling a
Judgment operates to deprive that judgment éf finallity for the
purposes of appeal.”

THE CHAIRMAN: I wouldn't object to that.

JUDGE CLARE: I don't think I would, but let me say
how Z‘tﬁiﬂk 1t should be interpreted and how 1t should be
etated in the note. You say certain "established rulings that
the pendeney of certaln motlons made within the time limlted
by these rules®, The only direot and specific ruling that we
know of 1s that of Judge Groner. Ian't that so? There may be
distriet courts,

THE HAIRMAN: 1 esee your polnt.

JUDGE CLARK: The "astablished ruling® is the way
that I think 1t should be. It Lg Groner'’s ruling. I think
that any note would have to say that the established casss are

go-and-gso , Saleway v. Coe.

M, DODGE: Weren't there a lot of ocases under the
old statutes?

THE CHAIRMAN: I think the exact language that the
Judge used may be open to questlon becsuee 1t has llulted 1T
to rulinge made unier these rulesd. | |

PROFESSOR CHERRY: That is rlght,
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PHE CHAIRMAN: There are mighty fTew of them., Hest of

“them were before these rules. With that gqualifieation, I

think his suggestlion le all right.

JUDGE CLARK: If it ie not nmade under these rulee, 1
muat say that I protest Jjust as strongly &$;i can, besozuse 1
think then, Af we are net belng Just eeﬂfugi%g to the bar, we
are golng agalnet our own rules,

| MR, DODGE: Hasn't 1% alwaye been the law that the
@ﬂn&ﬁéey of a motion for new trial extended the 90 days?

JUDGE CLARK: There have been bankruptoy easee; there
hyve been various things. You see, 1% has been a different
gituastion under the term, When we sbollshed the term, we
brought up an entirely new line of authorities. We tried to
establish the time limlite within the rules, The bankrupley
court, of couree, had no terms, snd 1t had to develop lte own
rules, N

MR. LEMANN: Personally, I would have thought we
helped the bar by this enumeration. If we adopt thies motlon
now prg§9s3§; we have to go and look up the rulings,

THE CHATHEMAN: As you slwaye have had to do.

MR, LEMANN: Yes, but we are making thinge somewhat
sasier at times here by spelling it out,

THE CHAIRMAN: VWe are laying down the substantive law
ag to the effeot of & wmobtlon on finality of a Judgment., Haybe

we have power to do 1%, and maybe 1%t len't substantive.




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No, Michigan Ave,

National Press Bidg.

Cleveiand

taw Stenography © Conventions @ General Reporting New York

Chicago

Washington

613

MR. LEMANH: I don & think 1% is cubstantive.

THE OHAIRMAR: I liks to leave 1t to the sourtis;
elantio,

FR, BORGE: It is a point that has troubled me under
the roles as they stood befors, and 1 %hink; therefore, that 1t
may trouble other lawyers. I wondered myself what the affect
of our rules was upon the time for appeanl 1f there was & pend-
1n§,m@tioa, and I hunted throusgh the rules to find out what
they sald about that and was left rather in the dark. T think
there should bé gomethlng that would enlighten the bar, soms-
thing to thils effect speelifylng the rules or leaving it as 1t
e, "established rulings®.

THE CHAIRMAN: We 4Aidn't state any time before., Ve
#ald within the time permlitted by law, whatever the law was.

HE. DODPEE: What was the rule in 1875 as to the
effeet of the pendeanoy of u motion on the time for appeal?

THE QHAIRMAN: Eighteen-seventy-five?

MR, DODGE: Anytime long before these rulesn,

THE OHAIRMAN: As far ge I know, way back, I can find
declslons that 17 & motlon le made which attacke the Judgment,
which seeks to have 1t medifled or vacated, the pendeney of
that motion destroys the finallity of the Judgment. It doesn't
Just toll 1% or start 1t; 1t destroys 1. The finality doesn't
exist then until the motinn ie declded, denied. Then the time

hegineg to run anew from that date, Ths only questlon is
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whether the matlon is one that 1s directed to aliering the

" Judgment and whether 1t le a timely motlon in the sense thab

1t is made within the time fized by rules or, 1f the rules ﬁan'
be abrogated by the court, szo that the gourt can extend the
time, not timely made, not seasonably maéa.‘

I think maybe I am o 11ittle off{ about this. In the
ecourt declslons that I referred to, I am not surs that they
unad the word “tim@l?“. They used "seasonably made", "Il net
ssasaﬁably made, then unseasonably mads but entertained"., I
think I was off the track sbout "timely". They say “season~
ably®. If 1% 1= ceasonably made, it dogsn't make any differ-
snee what the oourt does with 1%, whlle 1t le pending 1t de-
stroys the flnallty of the Judgment., I 411 ls unseasonably
nade but 1e one the court has power to entertaln by abrogating
1te own rule, then 1t has ths same effect.

HE, DODBE: Why doesn't Judge Donworth's stalement,
then, say for the beneflt of the bar exactly what has always
begen Ain efTect the law?

JUDGE CGLARK: I don't think that ie the law, Before
you go further, won't you please read the quotatlons from the
ooinion on page 64 snd over on the top of page 65. Quotatlons
from the Bafeway case have been set out there.

THE CHALRMAN: ﬂommeﬂﬁing with “%ince motlons"?

JUDGE CLARK: That As right.

JUDGK POBIE: Is that Groner?
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THE CHAIRMAN: ‘There is nothing new about that part

“of 1%.

JUDGE CLARE: Please keep reaﬁing;

HR, DOBGE: That ls of course perfectly in accordance
with our rules and not inconsisient with 3ﬁagﬁ Bonworth's
amendment, |

JUDGE DONWORTH: My amendment e faulity, as suggesied
by othere here, In that the rulings that we want to give effset
to were no% under thece rules that we are now making. The
prineinle 1s the aame, but my amendment ie Taulty in limiting
i1 to rulings made by these rules.

JUDGE CLARE: Of cource, 1 think that those old rul-
inge don't apply now, snd twe elrecult courts have so held. I
ees that we have put in the First Cireult. If we are going to
make our aotes mean snything, we have gobt to faee it sonevhere.
We have to face 1t in the notes, ©hall we eriticlze the fofe-
¥ay cass in the nete? It seeme to me that the fglewsy case 18
the covreot oase,

MR, DODGE: Certsinly. I don't think there is any
guestion sbout 1t. |

JUDGE SLARK: If that ie so, then the idea that I oan
entertaln a motion not filed within the time specifled by the
rile and thersbhy postpone the thing is not so.

THE CHAINMAN: HNobody says anything of that sort.

JUDGE CLARK: I asm sorry, then. I must be dumb,
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becanse I thought that wae the very polnt here,

THE CHATR¥AN: No, no,

MR, RODGE: Judpe Donworth's esugpestlon covered that
point.

JUDGE CLARK: A1l righ%, 1f 1% 1s’n}.e&r, but I under-
etood the suggestlon that was mede to be that 1f & motlon made
too late was entertained by the gourt--~
| MR, DODGE [Interposing): Mo, that Llen't 1t.

THE (HAIRMAN: No, sir. I have sald nothing of the
¥ind. If the motion iz made after the tlme fixed by these
rules, and the court was denled the power to extend the tiwme
under these rules, the court loses power to conslder the motlon,
and 1t 1g not seasonably mude nor properly entertalned,

MR. DODGE: An appealable error.

THE CHATRMAN: There ls no questlon about that, But
1¥ 1t ig made after the fime originally fixed in these rules,
asnd our rul@é give the gourt power to enlarge that tinme,
although not aseasonabdbly made, by the grace of the court enlarg-
ing the tims, 1t 1s actually entertained, and the court doesn't
simnly refuse to entertaln 1t. It has the same effect. In a
aanse where a Tellow makes a motlon after the time fixed by the
rulss where no extenglon is gr&ntéé, Af the court refuses %o
antertein 1%, it dosen’t have any effeet on the Judgment,

JUDGE OLARK: Then I shall have to offer my humble

apoloriez. I haven't understood anything that has been golng on,
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vt that makes the statlng of 1t all ihe acre lupordant, Le-

csuse 1T I can pe confussd, I think other peopls can be con-

fused., Y¥hy don't we state, then, that these rules govern the
time?

M. LEMABN: How aboul sayliag thi% as & substitute
for 20 %o 302 “fhe pendenecy of certain motlons riled wlthin
the tlme permitbed by these ruiers and divectied at vacaling or
médiiyiag a judgment operates %o deprive that Judgment of
fiﬂ&liﬁy for the purposes of appeal,”

JUDCE CLARK: I think that 1e¢ what I an geltlng at.
It has to be only pursuant o thess rules and not by any rul-~
ings wmade,

Wi, DODGE: That ls what I have been talking about.
Hay we have Judge Donwerth's suggestlon again?

| JUDGE DONWORTH: You recognire that I think 1% 1s
faulty, I will repeat 1% ae I made 1%.

"fihe provizions of Sthis subdivision (a) are not in-
tended to alter the estadlished rullngs that the pendency of
certaln motione mede within the time limited by thesg rulss
directed at vacatlng or modifying the Judgment operates Lo de-
prive the 3aégmeﬁtrﬁf finality {or the purposes of appeal.”

PR, LEMARN: My suggestlon merely takes out the Ilrst
part of yours, which le rspeating llne BO.

JUDGE DOBIE:; In other words, you stete 11 posltively,

without stating that he dosen't change gome rale,
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THE CHAIRMAN: I should Llike to ask the Judge one

‘cusstlon, the only thing I have about hie suggestion, ¥When you

gay 1% 1t "made within the time 1imited by these rules’, a
gquestion of Ilnterpretation arises. Bo you mean the time fixed
by the rules, 20 days or 10 days, or the time to which the
court may enlarge 11? Isn't there a questlon there?

JUDGE DONWORTH: I mean the latter, of ocourse.

“ MR, LEMANN: Ythe time permitited by these rules” 1is

the 1§ngmags I use,

THE CHALIRMAN: The rules fix one tlme, and the Judge
fixes another, »

JUDGR DUBIE: The rules glve the Judge power to
change 1%, |

THE GE&IR@&&:_ I know, el which does that clause
mean

JUDGE CLASE: I don't think there has ever been any
sugpestlion that we would here take away the power glven a Jjudge
under varlous rules to do certsin things, Our draft on page 66
was intended to say, and I think it does say, that it nust be
taken under these provislions, and where these provisions per-
mit enlargement, a2 in 6(%}, under ecertain conditlons, that is
all incorporated,

Let me say ageln that I think Mp, Lemann's suggestion
covers 1% &ﬁmi?ably; if we can put in g footnote, as I now

underatand we can, that the correct rule was stated 1n the
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osnee and in Hegruder's deslelon ln the Horales cuee,

Wi, I0DEE:  They are right in llne with this.

JUDGE CGLARK: That Jurledlietion is lost to consider
1% after the time, so that 1t dosen't afTect the Juigment.

It must be dons within the time atalted Iin the rules, and any
snlarcement made pursuant to these rules--but beyond that,
nothing.

| M. LEMANS:  "the time permitted by these rules’
wanlé sover the Chairman'e point, I think.

THH (HAIRMAN: I think maybe 1t doss. The questlon
on Juige Donworth's term, "fixed by these rules’, wae that [
wae afraid that night be interpreted to mean the time 1lmits
originally fized and not as belng broad enosugh to lnolude en-
lergunant,

JUDGE DOBIE: I‘weulé 1ike to heve Hr., Lemann read
his saggestien'again, it he will,

MR, LEMANN: I wam Just going to omli llns 20 and the
first four words of llne Qi, and then star%: "The pendeney
of cortsin motlons dlrected abt vsoating or modlfying & Judgment
and f1led within the time permltted by these rules operates to
deprive that Judgment of Tinalltly for the purposes of spneal.’

JUDGE DOBIE: 1 move that we adopt that,

MG, LEWMANN: Perhaps you eould improve it by changlng
the order & 1ittle blt to read like thils: "The pendency of

certaln motlone T1led within the time permitted by these rules
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and dirseted st vaecating or wmodifying a judgment @peﬁasea to

sdaprive that Judgment of finality for the purposes of appeal.”

MR, DODGE: Ydirected at vacatlon or modifiecation of

“the Judgment”,

HR, LEMANN: That 18 better,

WH, DODGE: A4 1itile bhetter Engllish.

PROFEGOOR MOOME: You mean “served® instend of
“riled”, don't you?

h MR, LEMANN: I think that 1s good,

ML, DODGE: I second Judge Doble's motlon,

¥R, LEMANN: Mr, Cherry suggests that, instead ol say-
ing "permitted by these rules”, we say "perultted under these
rules®, I think that mlght be an lmprovement.
| PROFESSOR CHERKRY: That covers the Judge's astion a
1ittle betler,.

JUDAE CLARK: Monte, Just one minor thing. Uader
60{b) we have a provision that that doesn't suspend. Do you
think that 12 covered by your langusge?

MR, LEMANH: Yes. If we say "permitted under these
rules", 1f we have & rule that doesn't peramit 1t, fthen 1%t ise
no% persitted.

JUDGHE CLARYE: Ho. The motlon is permitted under
60{b). It is Just whether your language covsre that or whether
we should say, "except ag prgviﬁeé‘iﬁ 60{p).*

WA, LEMANN: I shouwld think 1t ?eagaﬂ&bly plenr, bul
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I wouldn't have any objection to put 1% in parenthetieslly,
but "eertain motions® execludes 60(bv), I think, because £0(b)
containg a prohibition.

JUDGE CLARK: I guess #o, At least, we can look this
over and make sure. I think that the 1des is vlear, as long as
we have thsliﬁea,

THE Gﬁ&lﬁﬁﬁﬁ: You are not golng to have it say,
"Nothing in these rules abrogates the principle that eertaln
motioris dirscted at alteéing Judgments may deprive the Judgment
of finallty"?

- M, LEMARN: I prefer the more positive statement.
Instead of "may deprive”, say "deprive®, |

THE CHAIRMAM: You say eertain wmotions do 1t, =nd you
don't say what they are.

MR, LEMANN: Pereonally, I was willing %o acoent,

with some 1it%le change, the Reporter's spelling out, because I
rather llked the idea that I esould pull down the rule snd see
Just exactly what rules interfered with the finality of the
Judgment. Personally, I would have somewhat preferred that.
I offered thie eubetitute only in deference to the objections
made. I like the ides that I don't have to go chasing around
to find out which are the motione that are permitted that may
suepend finality. I llke the ides of seeing them right there,
Mr, Dodge, and of being 1ndusetrioue enough right now in this

Comnittee to see that we have got them all. We could de 1%t as
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well as any lswyer eould,

THE CHAIRMAN: What was ya#r purpose and intent,
Charlie, about this; having reference parfticularly to your
atatement in the first paragraph at the top of page 87 of your
note? Do you have that? You talk ahau% relief by the sourd.
Suppose & mobion for new trial 1s made after the lo-day perled,

and no rellef of any kind has been appllied Tor. He goes right

“ghend and violates the ryles. The court can do one of two

things. He can refuse %o sonsider 1t or entertsin it as long
28 1t comes Hiﬁhiﬂ the time which he hés anthority Yo sxtend.
He may not have any on that pariisular motion, but I am trying
to 1llustrate the i1dea. If s motlon ls made éftsr the tine
originally fixed by the rules, but within the tim@ in which
the court under the rules has power to extend it by leave, and
he files after that time without leave snd the court actuslly
entertaine the motlon by passing on 1te merits, should uhe
pendensy of that motlon extend the time and destroy the finallity
of the judgment, according to your theory?

JUDGE CLARK: I wonld 1llke to put 1% this way:
Firast, if I were deciding the guestion, I would firat declde
whether what the Qaurﬁ has done eould properly be conslidered an
order of enlargement under 6(k). I think I wonld be inoclined to
rule that the court's actlon was in effect reslly an enlarge-
ment, but I will put 1t in terms of deflning that rule, Az 8

matter of fact, you may remember that case from the Third
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Clreult that ralged all the question about a plssding Filed too

Late.  The Third Cireult Aldn'i zo that way, snd © have always

Chought that declslon waes & 1itile strong. That ls the

cane, 4n that cage ths court selteally consldered the

ed later, end yebt the appellats court held that that
gd pursuant o an enlargement of tlne, 1 was wonder-
i that amight not be o 11ttle elleking in the grass. I

l

wonld do it all in tsrms of dofining what wse taken under 6(b),

the enlarzement of Bin

2

g provislon, If 1, as a courd,came Lo
the conclugion that the court had intended Lo enlarge and had
enlarged the time, that of courss would sebile 14,

THE CHAIR¥AN: He hasn't done anything slse 1I he
entertalneg the motlon, hears argumsznis on 1%, and decldss 1%,
You van't baek me off of 1t because I hgve had 2o many csses
that invoelved 1t, If fihe motlon ile made afler the Time fixed
by the rule buiy withia the tTime In which the court has power
by abrogating the rule to hear 1%, A the wmotlon le actually
made after that time, znd %here ls no applleatlon Tor rellef
ar no application for extenslon, the Bupreme Uourt has suld
&%@r and over that 1 1t ls actually entertained on ithe merltis
ard not ocsst aside, 1t has the same effect on the Judgment as
1 it were Filled semssonably.

T gather from your nate that you don't quite agree to
that and that that is why you object to my statement sbout

entertailned, You asy that 1t ~ught not to have any effect on
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the finality of the judgment 1f 1t ilg nmsde after the time,

unlese the party roes in in advance and makes & formal motlon

for lesve and hse leave granted. I say, no, 1%t dosen'i make
gny difference. If the court has power to hear 1%, he can go
shead and hear on the merits snd entertaln i%, and not force
the fellow o po bazek and make a motlon for lsave.

MR, BODGE: %Whai was 1t under the old law? Could the
céﬁri entersaln & motlon in the new term?

| THE CHALRMAN: That was a gusetlon of Jurisdlction.
I am not arguing that the eourt by entertalning the motlion afier
he lost Jurizdliotion affects the finality.

MB, DODGE: Haven't we in effect silmoly changed the
perlod Irom the term to the number of daye? Haen't the ocourt
loet power unless our rules are followed as to time?

TH CHAIRMAN: Bob, I am falking all along about the
cages where under the rulesrtha eourt has power to extend the
tlme up to the point where the motlon was actually rfiled. 1
an not attacking your ides at all.

Wi, DODGE:  %The rule glves only a contingent power to
the eourt, AT & motion 1s made before the time has explired.

THE CHAIRMAN: A1L right, if it e made before the
time has expired, there ls no argument ahaut‘it. Suppose 1t 1sa
mede after the time fixed in the rule has expired, buil under
Buls 6{e) or some other rule the court has power, 1T an appli-

cation has been made to him, to enlasrge the time. When this
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metlon comes 1n, he says, "The tlae has gone by. I will en-

arge 1t," Thers ls no need Lo meke the wan go Sthrough the

rigrmarole of asking for relief. %I wlll entertaln it."

BENATOR PEPPER: That bringe us down %o a guestion of
facst. Iz there any rule under whiah the egﬁrt has power to
gntertalin 1f the motlon has not been made before the explration
of the tima?

“ JUDGE CLABK: Oh, yes, of pourse,

SERATOR PHEPPER: Th@é, 2ll that the Chalrman lg say-
ing, as I uwnderstand 1t, 1s that 1Lf ths situatlion ils such that
an appllcation to extend the time was one of which the enurt
might take cepnlzanse, he doeen't have to do 1% in the feém of
extending the time. He does the seme thing 1f he entertains
the motlon, 4

THE CHAIRMAN: That is 1t exactly.

JUDGE CLARE: I don't see why our rule doesn't cover
1t explieltly. It covers anythling permitted by the rules
generally. |

THE CHAIRMAN: 1 asked you the question point-blank
whether, under parsgraph one on page 67, in g sltuation such
as the Senator has deseribed, a motlion i so enitertalinad
affected the Judgment, and you veren't willing to say "Yes"
on 1t. I don't belleve yeﬁ? are guite in accord with what I
understand to be the established law, &ﬁé i an afrald of any

enumeration here that doesn't sgree with the established law.
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I would like $o sase & general caveat put in that nothing herelin

“abrogatee the established prineiple that cerialn mobtions nay

abrogate the finallity of the Judgment.

JUDGE CLARK: I went to cleay thie up now. Page 87
of course is not in the ruls. We tried %o ?u% in an explanatory
note. I think if you went back and looksd at the cuses as
they developed, there wonldn't be any airfficulty. On page 88
g@t?ieﬁ to make it parsu&nt to what the rules provided, and 1
éﬁﬁ’€ think I have hedged in answering the Chairman's questlion.
I think ths guestion should tura on the very thing I sald,
which 1s really whether what the Judge hae done comes within
6(b) or not. I think that is the real issue,

MR, LEMANM: lLet me ask you this to stralghten me
out, ¥hat kind of motlons conld come in after a jgﬂgﬁﬁn% %o
suspend 1%y Tinality? Wouldn't they De a motion for a new
trial or a motlon to amend the findinge? UWhat else?

JUDGE CLABK: That is all, isn't 142

MR, LEMANN: I would llke to ask that question first.

THE CHAIRMAN: Motlon for judgment notwlthstanding.

Mit, LEMANN: Motion for Jjudgment notwithetanding.

JURGE GLARK: Bules 60(b), 62(b), and 58(e). That is
a1, |

MR, LEMANN: ALl right, if you turn back to Rule 6,
we have & prohibition against extending time under Hules 60(b),
52{b), and 52(b) and (e}. HNow I should like %o aslk-~
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THE CHAIRMAN [Interposingl: Except as those rules

-themeelves preseribe,

MR, LEMANN: Pernlt; that $e right. Yow I should
like to ask Just how much we are worrying her%. To what extent
do those rules themecelves peramit @xtsnsiﬂnsé Hy inmpression
is that these partionlar rules (I haven't thuanbed them through,
but you can put your fingere on them and then we wlil narrow
the dlgcussleon) don't permit any enlargment. A&m I right about
ﬁhat?,

PROFESSOR MOORE: That ie ay understanding.

MB, LEMARN: If I am right about that, I think we are
talking aboul something that can't happen. If we are talking
about szomething that can't happren, we are wasting our sime to
that extent.

JUDGE CLARK: I think that is righs.

DEHATOR PEPPER: That 1s what I meant when I sald 1%
wae 8 questlion of fact whether there is a case,

JUDGE CLARK: I think I am properly corrected, I
eald 6(b) provided for further enlargement. It dnes provide it
in certaln cases, but in none of these. I think I wlll have to
change what I sald, s |

WA, LEMANN: That ie why I thought all along that the
Chalrman was sonjuring up difficultles that really couldn't
present themselves under our rules, and that 1s why I liked the

enuneratlion that the Reporter put in his proposed substitute.
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JUBGE CGLARK: I might say that Mr, Horgan has written

“in favoring this. He says he apgrees with the change.

“Ihe rules should make cleay to practitionerz Just
what motlons operale to extend the time for gppeal by prevent-
ing the Judgment from belng 'finsl.' I a180 agres with the
weporter thabt the rules should speclify the definite tlme limiﬁs.
I think the revised Rule 6(b) adopts the proper practice. I,
ihar@f@re, Tavor the suggesilon of the proposed provialon at
the 5Qtiam ol page 66, without the final clause.”

GENATOR PEPPER:  We have debated this a good deal.

L think we see the lssue. Why lsn't 14 wise, Mr, Ohalvaan, to
take & vote on ¥Mr., Lemann's proposal now and let the Committes
pul Liself on record?

THE CHAIRMAN: 2% I understand iU, it 1¢ to adopt the
rroviselon at the bottom of page 686,

M. OLEBANNG  That would be my first preference. My
second preference would be the general language that I dietated
a wille ago.

THE CUATHMAN: T don't object to it. I will take
another look at 1t between now and next fall and, if I find some
noles in 1%, I will come back and say so.

SENATOR PEPFPER: furely,

THE CHAIRMAN: Everybody in Tavor of putting in the
naragraph at the.bettem,of page 66 in the Reporter'e dralt of

Bule 23, 1t belng the last paragreph on that page, say "aye.?
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¥E, OLGE:  That includesg the substitute for the word

Meimely® whileh we have been dlecusaing?

JURGE CLARK:  Whlchever you want.

THE GRALBMAN:  Just as you have 1t.

M, LEWMARN: You see, theve we enﬁm@rate the rules,
and in snswer to my last guestion, #r. Hodge, he sald you can't
extend them., o, I don't thlok we nesd get into that debale.

THE CHATRMAH: Hold on s minute. In Hule b%, sboul

@tiéﬁs Tor nsw trial, haven't we a clauee there thal the Lime
may be %z%&n@e&,&y the eourt on a showlug?

FROFESOOR HOORE: Ho, sir, Lxtenslon for alffldaviis,
vut the wollon bas to be made within the prescribed perlod.

CHE CHATHHAN: We have now eut oub the clauge aboul
newly discovered svidence enlarging the time for that.

JURGE OLARE: Thot goee into 60(bj.

THI CHAIRMAN: If you don't make it in 20 days, there
18 no extension under 59, and you have Lo go U0 850{b}. That is
one of the things 1 was off the track on.

it ie agreed, then, that we stiek in the parsgraph
at the bovtom of page 66,

JULOE CLARE: May I add this? ¥ou will see that the
bracketed matter at the very end comes out, because & few
minutes sgo we topk out that grévialcn in 60(b}, and we put
thie in brackete to cvover that., Naturally, that bracket comes

outb.
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THE CHAIRMAN: Yes., That is understood.

JUDGE CLARK: The figurss, 1, 2, and so on, refer to
feétﬁatss. Thoee are Juet our sxplanatlion., Those ars not part
of ths rule itselfl,

Mil, LEHANN: Yeuld the word “au5§éﬂﬁad“ be better

than “arvested” in line 1 of the paragraph at the botton of

-r«.?

page 667
MR, PODGE: I think 1% would ba,
JUDGE CLARK: What do you think, BL1L?
THE CHAIRMAR: ‘The word "arrested" lsn't the right
word at all., You didn't arrest., Thet leaves the ldea that
part of the time has slready explred. Whzat 1% doss is to abro-
cate the Tinallity of the judgment retroasciively,. and the thing
starts to run gnaw from the date of the order denylng the woetlon,
HR, LEMANY: Yes.
THE CHATRMAN: That 1 & matter of style, I think.
I wouldn't ssy that 1t is arrested, |
WA, LEMANE: I sugpested Ysuspended”, but maybe you
can gt & better one.
PHE CHAIRMAN: That is wrong, too,
ME, LEMANN: "interrupted"?
THE CHATRWMAY: Ho. The finality of the Judgment 1a
deztroyed, and all the time for appeal that has slready explred
ie wiped off the boards, That is hardly arrssting 1t or

suspending 1t.
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MR, DQDGE: We go on %o dercribe the terms of the

extennslon s an exienslon. Yhe tlwme for appeal is sxiended by

the Filing of a motlon and steris running when the motion ls
acted upon.

THE CGHAIRMAN: That is a mere nmabter of siyle. We

v 8

ean iz up the siyle of 1t.

JUBGE CLARE: ¥1ill you mmks & note on that? We have
to conslder the word "arrested”.

THE GHALRMAN: _Ig there anything slse on thal amend-

ment?

36?{; GLARK: I thlpk that covers all of that,

THE CHAIR#SAN:; That covers all of Rule 73.

JUDGE CLARE: That covers the first parsgraph. Ve
sy there has besn no change in the amendment to 73(g). 1
guess thers lsn't anything thers. |

MR, LEMANN: In the Tiret dralt of this rule, you had
s provision that the sbsence of notice of Jjudgment made no
difference, that your time was running even though you didn'sg
know about the Judgment. That was by way of emphasis,

JUDGE OLARE: Yes.

AR, LEHAKN: ¥You have taken that out.

JUDGE CLARK: Yes, because there 1s a provision on
that, you notlee here, that the Judge ean acy, and so on, that
"exgept” eclauge beglnning in line 6, We don't want to say more,

do we? We don't want %o smay, "except as h@?einbafar@ gald,
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absence of notlee doesn't®,

WP, LEMARN. I ralee the questlon whether you think
1% 1s dmpllisd sufflelently. I guess 1t le¢ lmplied suffleclently
by line 7,

MR, DODEE: I think that is aavarédp i was spsaklng

of the langusge in 77(4) in thie pamphlet. As 1t went osut, you

had:  “"Laeck of notifiecatlon of the antry by the elerk shall not

gff@ﬁt the time to arpeal or relleve or suthorize the court to
reli%V@ a party for fallure to apresl within the time gllowed
by law,? You have taken that out of 797,

JUDGH CLARK:  You will renember, HMonts, when we were
consldering 73{a), there was nlready a orovision, which always
hss been thers and which we oontinue, in line 12 and following,
“Fallure of the aspellant to ta%e any®., That nay not--

: MR, LEMANS finu@r$gsiﬂ; That doean't covar 1t.
The only anewer you can nake to ae--and perhaps 1t 1s an
answer-~is that lines 7 $o 10 by lmplication are notles to the
bar that they must not rely, sexeent to the extent thersin indi-

aabed, on the ahsence of notles,

¥

-

JUDGE OLARE: I guess that was our theory, and I
think that is why we Toonk 1% out,

MR, LEMANN:  That may be so.

JURGE DONWORTE: 1 do not suppose there 1s any
danger of Lhis point. I would like the Reporter's visw on thisa.

We apesume, I thlnk, In the drafting of these slauszg, that
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appeals lle only from final Judgment, OF ocourse, we know thatb
there are Aesipgnabted sxceptione to that by statute., ¥For in-
atance, an intarlocutory order granting an injunctlon may be
apnealed. I don't suppose there 1s any dsnger in that théught;

we, LEMANN: We haven't limilted thils to final judg-
ments particularly. It says, "When an appeal is permitted by
law”, in line 1 on page B9,

‘ JUDEE CLARK: I should think that eovers 1t. You
naﬁieé that the title s, Appenls, When and How Taken. It
isn't the substance. It is procedure.

JUDGE DONWORTH: In the original eclause there about
the firallty of the Judgment, and se forth, I didn't like that
word "finality," because the appeal liee in the cases 1 nen-
tinned where there is no Tinallty.

JUDGE CLARY; Yes, that ls correct.

JUDGE DONWORTH: Of course, on an interlocutory in-
Junetion, the court reserves the right, without ssylng so, to
change the injunetlon at any time during the pendency of the
cace, but I do not see that we nezd to gebt lnto that detall.

MR, LEMANMN: You no longer have the word "finality®
now. You hasve taken out lines 17 to 23,

JURGE CLARK: On your polnt, Monte, why don't you
ennsider 1t & 1ittle and bring 1% up on 77(4), beoause that le
where we have 1it.

HR, LEMANK: T think go, yes.



1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 Ne, Michigan Ave,

National Press Bldg.

Cleveland

Law Stenography ¢ Conventions ® General Reporting New York

Chicage

Washingion

JUDGE CLAHK: We dld vote to lsave Lt oul there.

WA, LOMANR:  Maybe 1t ought Lo stay cut, bub 1t was
Junt another warning Lo the bar.

JUnde CLaR: Let's conelder 1% when we gel to AN

SESATOR PEPPEK: Does that dlspone of that rule?

JUDNGE CLARK: 1 should think 1% did, yes.

wits GHALRMAN:  May I pnt this into the vrecord just by
way of suggestlon to the Reporter. It is a matier of style on
ihe smendment that we have added on page ©6. 1t reads: 'The
time for §§@aal as provided in thig subdlivislon (a) is arrssted
by a timely wobtion wade pursuant o any rule hersinatlter
enumerated,” and ém on. 1 sugzest something llke this: "Uhe
Finallity of the Judgument for purposes of gppeal-~"*

M, LEMANE Tinterposingit When you use frinality®
you gedl to the difficulty Judge Donworth suggested, thatl he was
sfraid 1t might fmply that you couldn't appeal from ceftaiﬁ
interlocutory orders,

GENATOR PEPPIR: Hr. Dodge has given notlcs that he
has to withdraw &b twelve-thirty. § have %o leave al one.
Would 1t be conslstent with the wishes of thé Conmittes il we
eould take up the Condemnation Rule next, or do you think 1t
undesirable?

THE CHALAMAN: fThat ie all right.

JUDGE DOBIR: ?hay are counlng at eleven~-thirty?

PEE GHAIREANT We asked them here at eleven-thlriy,
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snd the time hae now arrived., Are they hsre?

SENATOR PEPPER: We could begin our consideration of
1t even before %ha& get here.

JUDGE GLARYK: I take 11 Lthat we are down to Hule 786
ant that that ie where we willl start again.;~

THE CHAIRMAN: We sre through with 772,

[%he remainder of the session wasa devoled to & dls-
cusgion of Hule 71A - Condemnation of Pra?erty For Public Use,

and these proceedings are incorporated in a separate volunme. J
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ARDUESDAY APTERNOON JESSION
HMay 2, 1845
The meeting rsoonvened at 1:45 p.a., My, William D.
dltehell, Chalrman of the Uoummlitee, presiding.
THE CHAIRMAN: I supgest that wa’gg bagk on our
regular route and flalsh. We are commenclng now with Rule 75,

JUDGE DONWOATH:  ®W111l you pernlt me to go back Lo a
4

matter which I overleoked, Mr., Chalrman?

THE CHAIRMAN: Yes, slr. What rule is 117

JUDGE DONWORTH: T am in the posltion of a member of
the Legilslature of the State of Washington who appesled to his
collesgues to vete for a certain blll that he had becaﬁsg, he
8ald, "I haven't done a single thing for ny congtituents, and I
muet btake somelhing home to them., Now, help me out.®

The ftate Committee in Californis or sone &ggregati@n
of lawyers in Callfornia suggest & change In Rule B8, We have
redrawn hers Rule 68(c), ¥otlon and Proceedings Therson. Have
you the dats thoers?

THE CHATRMAN ?ége 47,

JUDGE DONWORTH: Yes., Apropos of the difficulty of
zpoeals from Judgments, they want 2 change mede in the Tinal
sentence, whleh ls g new esntence on our part. "A summafy Judg-
ment may be glven on the lssue of 1liabllity alone although
there 1g¢ a genulne lseue as to ths amount of damages." They

are afrald that, 1 there is a suanmary Jjudgment entered
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definitely, the time for appeal wlll begln to run, there being
o motion for new trisl or the other thinge. So, they went 1t
Aletinetly sald that thls lg 1nta?lscnﬁary-ln character, and
they propone that after the warés "a summary Judgment®, ihis
or some equivalent language be lnserted: ﬁiézarlaeutgry in

charaeter®. "A summary Judgment interlocutory in character

- may be given on the lseue of liability alone alihough there 1lg

& genuine lssue as to the amount of damapes.’

t They want no doubt that the thing they must anpeal
from doesn't take effect until the danages are sscertalned and
there 1s a-éaflﬁite juﬂgméﬂt for a certaln smount.

THE Sﬁﬁiﬁmﬁﬁ; Would 1%t sult you if it read, "A sum-
mary Judgmeni way be ordersd on the lsgsue of 1liablllity alone,
although there ie a genuine lasue of fact eo that the judgnent
may not be entersd” or something like that?

JUDGE CLARK: I think the 1dea ls certalnly a good
ong,

THEE CHAIRMAN: 1t 1s a good one,

JUBGE CLARK: It may be already covered by whal we
have dons in B4(b). I mean, our formula may cover 1t, bul,
after all, 1t would be Juet as well tp>have it eclear,

PHE CHAIRMAN: Rule 54(b)?

JUDGE CLARK: 'That 1z that long sectlon on epllit Judg-

THE CHAIRMAN: Thers is sone other sectlion 1ln the
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sumaary Judgment rule thati says, if you ocan't determine the

whole thing, the court shall make an order fixing the things

that are certailn and go to trial on the rast,
| JUDGE CLARK: Yes, that is true.

PHE GHAIRMAN: Ten't that really the nub of 1t7

JUDGE OLARX: That is (&), I think,

THE CHAIRMAN: Yes.

#(a) Case Not Fully Adjudicated on Motion. If on
motion under this rule judgment is not rendered upon the whole
ecase or for all the rellef meked and s trial is necessary, the
eourt at the hearing of the motion, by examining the §laéﬁiﬁgs
and the evidence befaré it and by interrogating counsel, shall
1f practlcable ascertain what material facts exisi without sub-
etantlal controversy and what materlal facts are actually and
in good falth controverted. 1t shall thereupon make an ordey
specifyling the facts that appear without esubstantial coniro-
versy, lnecluding the extent te which the amount of damages oF
other relief is not in controveray, and directing such further
proceedings in the action as are just. Upon the trial of the
sotlon the facts so specified shall be deemed established”,

That, of course, isn't a determination of a guastlon
of law. I ralsed the point before, I think, under this amend-
nent to 56, whether it reslly ought not to be dealt with under
s6(d). | |

JUDGE DOWWORTH: While I don't think that the court
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would hold that an appslles must sppeal telfors the dauages are

ascertainsd, I can see that perhape these lawyers have soue

ground for thelr point.

THE CHAIRHAN: 1 think they have.

JUDGE DOBIS: I don't think that ié final Jjudgment,
do you, Judge, iT somelhlng s1ill reusine to be ﬁgn@?

CJUDGE POSWOATH: That would be my lmpression.

JUDGE DOBIE: It would Be mine,

JUDGE DONWORTH;  But they think 1t is in doubt,

JURGE DOBLE: I don't mean 1% 1 a good thing to put
1% 1in, but I think they would hold 1%t not a final Judgment be-
cause pomething remalns %o be done,

THE CHAIRRAN: Why do we say enything about 117

JUDGE CLABE:  About whiegh? Why ig the sentence in

THE CHAIRMAN: We added before in {e), the original
rule, "exeept as to the amount of damages, there is no genulne
igsue",

JUDGE CLARK:  Just that Mr, Justlce Juckson went to.
a conelderable extent in rulning the thing under the farior
onse,

PHE OHAIRHAN:. He raised a doubt as to whether the
sumnary Juwlgment rule motlon, undey the terus of the rule,
delayed at all 1T there was a dlspute ss te danages.

JURGE OLABRK:  That is 1%.
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JUDCGE DONWORTH: Bo, this sentsnce was put in.

MR, LEMANN: He has a note, you sse.

THE CHATIAMAN: To conform to the Judge's suggestion,
why don't eay under {(c), lnstead of ordering a summary judgment,
which raleea the guestion of appeal-- |

JUDGE DONWORTH [Interposingl: Perhape you might say
in a noter "Obwiously, an sppeal would not lie until the
éﬁa@gt is ascertained.” Something of that kind,

) THE CHAIRMAN: Take a patent case, for instance. :
Of course, there le an appeal from that Judgment aa fo liabllity
by virtue of & speclal etatute, as I understand 1t.

JUDGE CLARK: That 1is so.

- THE CHAIRMAN: Why don't we say in (¢) as we have it
here, "If the only genuine lesue disclosed ie as to the amount
of damages, the court shall, pursuant to subdivision (b) [or
(d); I am not sure] order for trial only the issue of damages
and make an order on the rest of 1t." That doesn't call for a
Judgment. Why do we want a Judgment there, I wonder, Are
there types of cases where-- ‘

JUDGE CLARK [Intarﬁosing];. I think that is just a
form of expresslon to do what you have in mind. I don't think

there 1s any particular dlfference in it. That 1s correct,
tan't 169

PROFESHOR MOORE: Yes.

MR, LEMANN: You see, of course thies is judgment on an
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 issue of law, I guess, and {a) seeng Lo be findings of Tast,

doesn't 16 This would be primsrily a suling en @& polnt of law.
Junck TOBIE:  Thers wouldn't be any damages uptil you
raund the facts, ‘
HR. LEMANN: -1 ghink that perhaps ths slaplest way

tn dn it ls by Jdudgs Bonworth's suggestlon. A guanary Juige

went interlocutory in sharacter may be rendered”. I think

teqven® ie nol & good word in 1line 1%, anyhow.

vyE GHAITMAN:  The trouble 1s that in patent oases 1%
1an't interiosutory.

JUDGE DOBIE: It is ipterlocutory, General, bub
special statute givas you the right %o appeal.

odw CHAIRMAS: I guess that 1s right.

JURGE DOBIT:  The same thing 1g Hrue of injunsblons.

eyp CaIR#sd:  Yes.

JunGs DOBIE:  Those statutes don't attempt to change
the nature of them, bul Just glve you & epecial appesal undser
that parilcular ghatube. |

THE CUATRHAN: Is ghat your suggestion, “inter Locutory
in chopacter’ after "A sumaary Judgment " ?

JUngE pouwoRTH: I used the word Pcharacter’. &
dsn't objeot to inabure®, I think, for sending puy to vhe bar,
that W@uié ne all right.

JUDaE CLAaRK: It could be done, of course, asg ir.

iitohell suggests, It could be a forward reference Lo {ay.
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HR. LAHANE: As I sald, (&) chiefly deals with flnd-

ings of fact. You ecould put 1t in there, but as 1% stands, 1%

sgens to relate chlefly to Tindings of fact.
THE OHAIRMAN: {4) would permit the court o make an

order.

MR, LEMANN: Speoilfying the facte that appear with-
put gubstantial controveray,

THE CHATIRUAN: Oh, I see. You are right.

MR, LEMARN: You will get lnto more debate than you
will by this 1ittle change,

JUDGE DONWORTH: I think, as a direction %o enter a

judgment when the court decides there is no real lssue gxoent

Fop the amount of damsges, thle langusge 1s appropriate that
g sumnary Judgment may be entered. I think, however, that it
ahould be gqualliried by those words,

JUDGE CLARK: That is all right, :

JUDGE DONWORTH: I make a motlon at thls stage that
it be so worded, "A summary Jjudgment interlocutory in charaocter
nay be given",

M. LEMANN: Change “given® to "rendered’?

JUDGE DONWORTH: I have no objeetion to “rendered”.

THE CHAIRMAN: Is there 1s no objectlon, that ie
agreed $0. TIeo that all, Juégs?’ :

JUDGE DONWORTH: fThat is all, thank you.

THE CHAIRMAN: We will proceed to Rule 75.
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JUDGYE OLARK: On Aule 75 there 1s very 1ittle changs
from the way 1t was approved bslove. Ferhaps the chlef change
is pursnant o 4lrectlon of the Jommitiee. What was formerly
g single subdivieion {a) is now made {m) and {(n).

THY CHRAIRMAN: That is to separate formg pauperis

casee as one class from the cases where there is no stenographle
record,

JUDGE CLAHK: That is 1%, ves. Then, what was
fgrmefly (n) now becomes (o), and in {o) we made a difference
of %ime. You say remember that we dlseussed that., SHubdivislon
{o) ia thai speclsl rule Tor transmisslon of ﬁPlgiﬁ&l papers,
and the ehlel thing we discuseed there was the tilme in whieh
the clerk éhsuld trgﬂsmit the papers. We settled on the rule
atated in lines 83 %o 85, In general 1% 1s the tlme required
Tor the ordinary record, except that the distriet court by
order alght iz a shorter tine.

I think that states the most lmportant thinge. The
nther things were quite minor, ss I remember.

JUDEE DONWORTH: T would like to subnilt a menorandum
glven to me by Clerk O'Brien of the Ninth Circult, whe hsas
written a number of works on appellszste proceéure, i waﬁlt read
all of this. I will point out what seems to be germane.

"My, 0'SBrien strongly favors & rule that would require only one
original of the reporter’'s transoript to be filed in the dis-

triet court for appeal purposes. The partles may examine the
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renorfer's trungeript in the distriet cnurt offlce. No copy

whould be made bwut, Ingtead of coriee, the nriginal reportsr’s

transaript should be sent up %o the appellste court the saue
=g exhibits., See Ew}@ o{h)y "

T think T w111 read all of these (éh&?@ are not many
of them} s0 you emn have them all together,

*Rule 78(m), {n), (&), %r., O'Brien spoke of prepara-

He gayes In cape of an

tion of recorde iy
%ﬁﬁéﬁi, the original papers should not go up, but there should
ke three typewrititen copies, each eevtifled, so that the three
appellate Judges hearing the care would sach have ons original
eertlfied copy without borrvowing one from snother,”

I‘i%.

"Bule 7B, in general, Hr, O'Brlen does not favor the

That 1 only In ecase of fgran

rﬁle formulated by the Fourth Cireult., He eays the Fourth
éiramiﬁ rale provides that epeh party ahell print in his brlef
g much of the reeord as ha.wl$hea the court %o conslder, and
then there ie no general printed record. This is not conven-
tent Tor the eourt becsuse there ls no contimility in whal the
parties print in thelr briefe. It would be much beiter 1T
there were a general printed record with séntinaitg. He .
G'Brien thinks the beet method is that presaribed by the Ninth
Girouit Court of fppesls in 1ta rules, by whleh esch party
deslpnptes what part of the racord h@-@igﬂ&ﬁ to be printed.

Then, under the supervision of She clerk, the original record
EH P ¥ . €
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in the appellate clerk's offlce 1g turned nver to the printer

‘with instructions to print the designated parts of that record

as requested by elther party. Such printed parts wlll follow
in continully, omitting only those parte of the record whieh
neither party hae designated for printing.

The dlstriect eourt élerk should make a trangseript
af the plsaﬁiﬁgg,»egﬁrt ovrders, Jjudgments, and so forth, but
not including the reporter'e transorint.®

That 1z aboug all,

THE CHAIRMAN: There are several suggestlons there,
Let's take them up separately. The Tirst polnt 1s that he
thinke only one copy of the transeript osught to be filed.

JURGE DONWORTH: Of the rapqrﬁar‘s.nates.

THE GHAIRMAN: The transeript.

JUDGE DONWORTH: One copy of the reporter's notes

should be filed in the district court.

THE CHAIRMAN: The sftenographic transeript of the
proceedings at the trial,

JUDGE DONWORTH: =Right.

THE CHAIRMAR: Asgwe h&v&;&%, {b) eallp for only one
cony.

JUDGE DONWORTH: We formerly required more.

JUDGE OLARK: Mo. It salls for only one, unless the
clreult court of appeale rules regquire more. You may reeall

that I was asked to write all the elé?ks; and I had a nlee
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letter from Mr. O'Brien, nuong others, in which he stated his
‘rreference thilc way. A majority of the clerks voted for one
copy, bubt there wus a certaln number who voted Lor more and, in
order %o take care of them and not to arouse guimosity, we
allowed the clrcult couri to order differenélyr

JUBGE DONWORTH: That setiles 1%,

THE CHAIRMAN: Then we have %zsa,zéuﬁge, la {g) a
provision that the one single copy which hus been filled as pPro-
viﬁeakin {(b) shall be used by the clerk fer csrtifying the
record on appeal. Do, what he wan%s‘&hou% that is already pro-
vided for,

JUBGE DONWORTH:  &ve you qulie sure about that? WYhat
he wants ls that there chould be no copy made abt all of ths
reporter's traneoript. He f1les it like en exhibii in the case,

and 11 goes up originally.

VHE CHAIRMAN: A1l right, the rule so states in line

JUDGE DOGIE:  That s what we do.

THE CHAIRMAN: Ldne 48 of subdivision {(g) gaye, "The
sopy of the transeript filed [a single vopy of the revorter's
t;aﬁseribgd notes 1sg glac%aiin the cleék‘a:affica; not two or
ﬁhrae;ibut Just one] as vrovided in subdivision {b) of this
rule shall bYe used by the clerk for vertifying the record on
appeal”. fo, the rule exprescly calls for the original tran-

seript, one transcript, filed to be handed up te the .circult

o
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court of appeales.

HE, LUEMANM: It even saye 1n the next line, "the
clerk may not requlre an additlonsl copy ag & regulslte %o
certification.® »

JUDGE DONWORTH: I was under the im;rssslaa that you
thought that the original transeript, spsaking now of the
stenoprapher's notes, remained in the dlstrict sourt's offlece
snd- that the dietriot court had o make a copy.

THE CHAIRHAN: The rules say otherwlse on thatb.

They need to provids that way, bubd the draflt that the Heportsr
hag oub here says that only one copy has fo be filed with the
clerl,

7 JUDGE DOpwoRTH: I know, but that Lfen't the whole
proposition. What does the clerk do with that?

THE CHAIRMAR: That is covered by the nexi rule,
which says, "The copy of the transoript filed as provided in
subdivision (b} of thls ruls shall be ussd by the clerk for
certifying the rsecord on aopeald”,

JUDGE DONWORTH: Yhat seems to me to Le amblguous.

M. LeMANN: look st line 11, Judge Donworth, under
{p}, %I thers be designated for inclusion any evidence or pro-
ceedinges nt 2 trisl or hearing which wag stenographicaslly re-
ported, the appellant shall ¥ile with his designation--" ‘e
have taken out "two coples” and put in the wgrdé, *a copy of

the reporter's transeript”,
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EE N b5 T RIS EIYY
JUTMFE DORUORTH:  Ye

fZ,“
by
"

Wi, LEMANN:  Don't you think ths chenge ls claay?

JUDGE DORYORTH: T am not sure shout that.

TUE CHATINAN:  Aven't you assuming, Judge, that be~
fore asnybody Tiles anything, senmehew or other thers has besn
filad by the veporter or by samsbody a transeript In ghé
plark's office and that thils thing thal is fiied le an extya

gony of that? Ten't that what you are assumlog?

JUDGS BQ&“ NTH: Ho, %hat I aw assuning s that

& E

"ghall be ussd In certilying the reoord” is aﬁﬁiguaua.

JUDGE CLARE:  How gan 1% be?  There are Turither pro-

vistlons in (b)), too, thas help %o make 1t clear. For exanple,

in lins 20, "The oopy so ©iled by the appellant shall be svall-
sble Tor the use of the other parilsa, In the event that a
aopy of the reporter’s transorlpt or the necsssary poriions
thersof 1s ulready on file, the apprellant ehall not be requlved
tn Plle an addltional copy.”

Ther, down in {g) le a provision that the copy so
filezd shall Be the one certified, and the slerk may nol require

an additional eony.

CHATRYAN: That is just where $he Judge eays 1%
te amblguous, and I t&in& he 48 right. 1% says, "shall be used
by the elerk for sertifying”. It nsy mean 1% 1s fo be used as
the basle for getbing up the copy. |

JUNGE DONWORTH: That 1s 1%,
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| eiE ONATRMAY: Why don't we say, "The copy shell be
certified as part of the recerd®? That meets your polnt.

JUDGE DONWORTH: That ls the @oint;

JUPGE CLARK:; T puess that ls all right.

THE Gﬁégﬁﬁﬁﬁ:’ Thie is in lines %8 and on ln sub-
divislon (g) of Rule 75. “?he'ecﬁy of the transeript filed aé
pravided in smbﬁi#iai@ﬁ (b) of this rule shall be certified by
tha olerk as a part of the record eﬁ appeal", |

JUDGE DONWORTH: That 1e right.

THE CRAIRMAN: If there is no objeotion, that is
agreed to. | _

JUDGE DOBIE: Y“ehall be certified as the record”.

JUDGE DOSWORTH: "as a part of the record”,

THE GHAIRMAN: You can say “included” instead of
Taeptified®, Af you want 1o,

te there snything more on that, Judge? What other
polnts doeg he have?

JUDGE DONWORTH: Hie other polnt--and 1 don't ¥now
that we need to take up any tlme about 1t--1s, z# he tells me,
that the rule in the Fourth Clroult, whiloh is thought well of
in o number of other circults, 1t seems, provides that instead
of having & printed copy of the reporter's notes, his transerlipt,
gaeh parﬁy may print- in his brief esuch paﬁ%@ of that as he
vishes the appellate court to conslder. Hr. O'Brien’'s polnt '

is tﬁ&t, a8 the two partles flle separate briefs, there is no
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_eontlinully in the excerpte from the record that get into the

briefs, making 1t hard for the Judgeg to study whatl really was
sgld or done.,

THE (HAIRMAN: That 18 a good ga;ﬂﬁ.

JUDGE GLARK: Why should he foree the rule on us?
1t is @ matter of cholee.

; Juts DORYORTH .Ea thinks there should be one

printed copy of the report in the sppellate scourt.

ciE GHAIRMAN: Of couree, we don't attempt by these
rules to say what the court of appeals shall do. Thal is fized
by their own rule on printlng, so we conidn't do anything about
that.

M. LEMANN: HNo other ciroult nas To change that.

JUDGHE DOBIE: Judge Donworth, there ls no duplicatlon
there, 1f that is what he thinks. The appellant tells the
printer what he wanis, and after that, the appellee doss; and
not infregquently the two will ged together and you have aﬁ@
printing for both of them. As for the lack of gontinulty, L
think that is all hoosy.

PROYHSHOR SUNRDERLAND: Phers len't any continulby,
anyway.

JUDGE DOBIE: Of course there len't. There wouldn't
e any contiaulty whean you have breaks. Thare arve times when
there 1s only one point in the case, and flive pages of the

granseript ars all that we need, and there may be & thousand.,
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Bio, the rule has worked wery badly In one way--for the printers,

‘Binee we have had that rule in effect, Tor Tlve years, 1t has

lost the printers considerably over $200,000.

JUDGE DONYORTH:  Without prolonging the dlssussion,
you resognize, don't you, that #r., 0'Brien would print only so
much of the rsoeord ss elthar parily reguestad to he printed?

JULGE DOBIR: But he would print it consecutively,

JUDGE DOMWORTH:  But print 1t consecabively as Tar as

THE CHAIRMAN: The polnt 1z, he has nothing to do
with the printing. That is the elirouls ecourt of appeals, He
iz arguing sgainst the Fourth Sirealt practice and asking us %o
do somsthing about 1t, when it is a matter that is handled under
%hé rules of the elreult courts and we can't tell the Fourth
Uireult to get off Hhe road.

Juntg éLAEE; He iz argulng for the Hinth Slrculd
rule. He loves his own ruls, and of course that often happens.

i, LEMANN: Ye are not interfering wiih hig rule,

PROPESDOR QEERRY: I was golng fo refer him to Hr.
Dean, I think be could get an argument the other way.

JUDGE CLARK: Oh, yes.

PROFESOON UHERRY: He 18 quite ready to put up &
brief.

M, LEHARH: WYe are not interiering with the Blinth

fircuil rale, nor are we toying to impose the Fourth Ulrculy
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rale on the Rinth Gireuit. Am I right?

TH GHATRMAN: Right. NelSher ls the Pourth Clroult’
interfering with the Hinth Clrouls,

JUDGE DONHORTH: T withdraw.

THE CHAIRMAN: Is there snything else on Rule 757
Has anybody slse any suggectlon to make ss to any furthér pro-
vislon in Hule 757 I have one suggestlon to make. There is
ﬁ@ﬁhiﬂg to 1t. It 1e mere form. In (m) on page 71, line €8,
it says, "Upon lesve to procesd in f9ﬂ§§,§a§§§gis”, I guess
that iz all right, and 1 think I‘usaﬁ that phrase myself when
1 supgested that, but somebody would come back and say, "Phere
It

is no leave in the federal court to sue in forums psupe
is simply a permission to proceed with the sppeal without pay-
ing the costa as provided in sectlon go-and-gn," Is there
anything in that?

MR, LEMARN: Wo.

JUDGE DOBIE: We alwaye called 4t in forms poupsris.

FROPESSOR CHERRY: Qertlorari denials come down from
the Supreme Court that way all the time.

| JUDGE CLARK: 4hat he aska for is a walver of the

charges, and that is what he gets, but thle e what we always
eall 16,

THE CHAIRMAN: I think so.

PROFESSOR CHERRY: That is what the Supreme Court

ealle 1%,
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JUBCE DOBIE: That is ths only rhrase we gver ﬂ%@ﬁe
“That le the anly chrase the PSuprene Sourt ever used. "Peruls-
elon to procsed in fovme pouipscis gfﬁﬁ%ééq Gertiorard denled,”
PROFESAON CHERRY: That le right.

TRE CHAYTAMAY: 1 am vindlested, ﬁﬁ@n, because 1 made
thia suggestlion.

TODGE DOBIR: T wouldn't say you ave vindleated. I
would say thet iz what the Supreme Jourt does. |

THE CHATEMAN: I den't Xnow of anything olee to sug-

£

geat., Unlege eomebody else has something, we wlll pass on,

MR, HAMMOHD: Por some time I have thought that some
of these subdivisions on page 72, line 87, wouldn't be appli-
opble In the eavs of the bransmiesion of eriginsl pspers. A1l
I supgest is that the Reporter's staff, #r, Hoors, look at
those and ses 1f they definliely are.  Mayhe you have alrsady.
I thought maybve you sight have averlosoked it. Just zee that
they are all appllosble,

JURGE CLARE: I know we have dlagcussed 1t topetner.
Maybe we should dlscuss 1% apgain,

MR, HOMMOND: No, I don't want you %o go lnto any
diseuselon of 1t. I you have declded 1t, 1% 1s all right with
me. I know my latter to you came in Just before--

THE, OTAIRMAN [Interposing]: Do you think they are
not applicable to sowe of Lhen?

M, HAMFOND: I have really forgotben now. I haven't
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had & chance to.goiover it. - Lieonldn't . find my Letter on 1t.
I thought there mighi be some that wersn't,but as I anﬁsrsﬁa&@é
it, the Revorter has coneldered. the matber and thinks that. they
BLLAPRA s & by fap Trdlurs S cnveal within SRe L 0he

v 1 JUDGE GLARK It is obvious that some of them will
be only very.rarely applleosble;.I.wlll. certalnly. say: that; but
¥e. thought. that.there.might-be gn occaslon where,eachiof then

might; gome: 1n, and. it wouldn't.be mieleading: tooputdt 4n.. .-

Drer ans o THE GHATIRMANG . lef's.pass on.to.Rule:77.;:
s ne JUDGE:CGLARK . We: have,only-(d) here,: We huve pro-
vided for the-notice of the filing:of findlngs;:too, and thatu.

£ite.in. wilth- this.. +Maybe 1t isn't so necescary now in view of

the changesiv i iy D owounld gy ah =
- 1 THE CHAIRMAN:: . DAd.we.agree.that. the §%§?§s§$§'£§_z%%

serve.a notice of -the entrysor fillng by msil.in the.manne

AETY

provided foriin Rule.Biupen every psrty sfieghed!?:
cendl he MR LEMANNG - Yew, ¢ That wase in the origlnal rule.

The orlginal rule,:Mr, #itchell, ¢ald.that the olerkishould...

serve s.pellce of-the entry. by mall,; =nd:then werdebated thisy

apdideclded:thatodn view of H11ll v, Hawes, we had better put in

a speolal statementithat his failure tia.give you notice dldn's

glve you any more:time...

o ¥HE, GHALRBAN: < Qughtn' . we 0. say . that:the.fatlure to

recelye.that notice ghall not.affeet the time for apsesl exocept

as:provided. in.Rule so-and«so? .
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ME, LEMARN: ¥e had that in our draft %o the bar.

“Lack of notifieation of the entry by the clerk shall
not affeet the time to sppsal or relisve or authorize the gourd
ts relleve & »arty for fallure to appeal within the tlme al~
lowed by lew,” f

How Judpe Clark hae Saken that out here. I ralsed
the guesii@n when we were looking at 75{a), and he sald we
took 1t out because 1n 772(a) we gave ths limited right of re-
1tef and that would give any person reading the rule carefully
rasson Lo know that, exeept within that 1llmited ;raviéian,
there was no relief, but he sugpeated that we nlght bring 1t wp
sgaln for conelderation.

THE GHATRMAN: I would suggest thal we resiore the
shrage in this form: “lack of nofitleation of the entry by the
alerk shall not arffect the time lor aggeai*axeegt %o the extent
pravided An Rule so-and-so, whiech gives the éaurﬁ power o
extend the time for appeal.” o

MR, LEMANN: Wouldn't 1t come at the end of the sen-
tence there? Look a%t the language on page 107 of the pamnphlet
that we sent to the bar.

THE CHAIRMAE: Yee, I have thsat.

MR, LEMANH: Wouldn't you put your clause in at the
end of that sentence? "Lack of notification of the entry by
the elerk shall not affeet the time to appeal or relleve or

suthorize the court to relieve a party for fallure %o appeal
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within the time gllowed by law, except as provided or to the

“extent provided in Rule 73{(a) .Y

THE CHAIRMAN: That is what I would do. I would add
1% agnin,

¥R, LEMAEKN: I would, too.

JUDGE CLARK: Thaet is 8ll right. I think we voted it
wae unnecessary, bﬁi it ecertalinly would do no harm, and maybe
1t ia desirable, | |

MR, LEMANN: It is a reminder to the court and to the
bar.

THE CHAIRHAN: I think when we voted 1t was unneces-
sary. We 4ldn't have any vrovision authorizing the eourt to
extend the time. Ye were golng on a 90-day rule then, We
weren't putting in & zugmreetion to eud 1t to 30. Let's add,
then, %o subdlvislon {(d) of Rule 77 a sentence~-I an not =0
sure that 1t ought %o go at the end, because now we have run in
somathing about serviee by a party, and that may be by mail,

M, LEMAKN: No.

JUDGE QLARK: That was in before.

THE CHAIRMAH: If was there before, but, Monte, 1if we
gay that sueh malling ls sufflelent, lack of notifilcation--yes,
I see, We will add to (4), according to Mr. Lemann's sugges-
tion, the following sentence: "Lack of notification of the
entry by the clerk shall not affect the time to awpesl or

authorize the eourt to relleve a party for fallure to appeal
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within the time allowed by law, except =as provided in Rule
7E(a) "

WAL, LEMANH: Yexeept to the extent permifted by
finle 73(a)", becnuse we make 1% permissive there,

THE CHAIRNAN:  Yes, all right. “é#ee§t an permliited
by RBule 73(a)." Is 1t 23{a)9

JUDGE OLARK: Yes.

THE CHAIRMAN: Is there any objeotlon to that?

JUDGH GL&RE: If that ie gattleﬁ, I want to ralre
another guestion, ’

THE CHAIRMAN: That ls agreed to. All right, goahead,

JUDGE CLARK: T want to say that the rsason for add-
ing this prevision in 2 and & and algé in 8 and 9 ig not as

streng now, You will recall ﬁhﬁ? in 52{a} you restored the

provision thalt you ean move for a change of findings of Tacts
now, as before, after entry of judgment. We had changed 1t to
f1ling of the findinge. Bo, as I say, that makes this less
necaesgary. 1 ehould think in one sense 11 was still desirabie
to have notiee, except that of course the elerks kilck ahout 1t

anyway and, even though deslirable, we may not want to reguire

1% now that 1% has not begoome as necessnry.

M, LEMANN: Why do you say 1t is not as necessary?
Begause originally the time for taking spresl was a8 provided
by law, and that wae entry of Judgment, you might argue that

there was no necedgelly under that provislon for a clerk's
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notice, 1 don't quiite Tollow your suggestion that it iz nob

‘a8 necespgary a8 1t previously might hsve been,

JUDGE CLARK: Beesuse nothing happens then. The way
we ware golng to put 1%, he lost his chancs of moving to smend
the findings unless he did 1t with&nrlﬁ ﬁay; after they were
filed., Now nothing haprens.

THE CHAIRMAN: ﬁclﬂ on. Didn't we strike out the
notice buselness in the findings?

A, LEH&%%% Yen, we 4id.

THE CHAIRMAN: Yes,

MR, LEHANN: 1 don’'t know Just what you sre speaking
of, Charlle, What rule are you f%alkling about?

JUBGE GLARK: Rule B2(b). HMaybe it was (e); 52(b),
I think, %e restored that to ite original form,

JUDGE DOBIE: Entry of the Judgment,

MR, LEMANE: That is right,

JUDGE CLARY: %o, I say that this beoame less neces-
Bary . |

THE CHAIRMAN: 71 see.

MR. LEMANN: But that was only in conneotion with
changling findings, and the iaportance of thls 19 in connection
with gvgéal.

JUDGE OLARK: Oh, no.

THE CHSIBMAN: He 18 not striking out the provision

that on entry of judgment the clerk shall send the notice, but
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1t s only the underlined clause about glving & similar notice
an tn Tindings,

JUDGE CLARE : That ie i%.

THE QEAIE%A%: The point i1g that, since you can make
your mstiﬁn to amend the findings within 15 dayes after sntery of
the Judgment, you don’'t lose anything by not knowling that the
figﬁingg have been filei; beoause you will reocsive =& notice of
the Judgment, and that gives you 10 duvs from there on to move
to amend the findings.

MR, LEMANN: He ie referring now only to a part of
line 2 of 77(ad), as I underatand.

THE CHAIRMAN: The underlined part.

JUDGE OLARK:  The new part. That Le all I said. I
sald, now that the smendment of thils part of the ruls {that lse,
the sntire amendment exocept what we added Juat two or thres
mioutees ago) le not se necescary as before, I would put it now
that I should still think it desirable Tor the olerk to izive

g

guch notice and I would like to do 1%, except that the clerks
howl so st any additional burden, we may not want to face that.
MR, LEMANN: It seems to me that the appeal and the
sorrection of 7indings stand on the same basls. As we now have
the rulss, notice ien't hecessary to etart your time rumning in
slther case,.
JUDGE GLARK: It depends on the Judgment, and not on

the 'Lling of the findings,
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Mi, LEMANN:D  That 1e right, and the szue is trus

sbout appsal. The notlce 1ls of 4o importance in either, but

you 8ay you are gélng to Bell the clerk to give notice in both
cases because you thilnk 4t 1e dsglrable tha§ he should do oo,
Then, you want to make 1% plaln that, if héséessa’t do 1%, 1%
lan't golng %o help out the party who hgﬁnft gotten the notlce.
Ign't that & correct statement?

THE CHAIRMAN:. Charlle, thls new stufl that you have
hﬁre now, whleh ls no longsr vlisl because the tlnme for moving
to amsnd the indlngs doesn't run from the dale of the Tilling
of them, is ol in the squity rule, and this stulfl was ounded
on the old sgulty rule whieh requlred the clerk to send due
notlce of an order of jJudgment. o, why shouldn'?t we drop 1%
here? YWhy should we inmose that a&éiﬁignal éuty on the clerk?

) PROFEASOR CUNDERLAKD: I think %% ie useless. It
seens to mz bthat we night relieve the alerk of that., It 1o 2
ind of dunlliceatlon of notice.

JULDGE CLABK: I wanted o bring 1t up. 1 announced
before that you could do whatever you wanted., I thlink the
alarkes wlll 8%1ll send notlee of a memorandum of decislon,
Bon't the olerks do 1t pracileally, even Af they are not re-
gulred tof7 _

THE CHAIR®AN: Usually 1% 18 an order. It mighﬁ be
in the form of an order, The Tindings will wind up with an

order Tor judgment, maybe, and Af he sends o postal esylng that
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an order Tor judgment has been entered, that ought to advise

the fellow that findinge have been filed, I should think we

sould drop out that underlined materisl now.

JURBGE DONWORTH:  Of whal page are you gpeaking?

=
s

PHE CHATRMAN: This is pege 74 of the Heporter's
araft, having to do with subdivlision (d) of Hule 77.

M. LEMANN:  Am I right that notlce le not luportant
fdr gppeal? Am I right about thai?

THE CHAIRMAN: Yes,

MR. LEMANY: EBgually, notice ilen't important for
Cindings.

 qim GHATRMAN: That ie right.

ME ., LEMANN: ?h@fgfera, my argument is that appeal
and Tindlngs sre on the same basle. ﬂatice is uﬁiagariant for
bath of them. Yet, you tell the clerk he must glve notice of
the Judpment.

THE CHATEMAN: Of en order of Judgment.

Wi, LUMANN: ¥Yes; even though it len't necessary.

JUDGE CLARK: I don't think that 18 correct, MHonte.
T think there are degrees of unlmportance or gf imporiasnce, 1T
you will., Thet le, the pariy in effeoct must bs charged from
the time of the entry of order of Judgament. He wust know that
this proviszion that the clerk muet ssnd him notice comes from
the soulty rule and 48 en additlonal way of éiviﬁg him warning

and le the old way of doing 1%, and so on, As we have left 1%,



1370 Ontaric Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave,

National Press Bidg.

Cleveland

Law Stenography ® Comventions @ General Reporfing New York

Chicage

Washington

668

tha filing of th

131

findings ae such 16 gulte unimporitant anyhow,

My

fa, I say that 17 you say that 1% ie unimportent to know of an

order of Judgment, 1% le much more uninmpertant, 1f you w11,

2

thst they schould know anything about thls, What le what %
mesE,. 1

MR, LEMARM: I see,

SHE CHAIRIMAN: You were favoring knooklng out the
ciéfk‘g notice entiyély, were you?

P, LEMARE: Mo, I was in favor of lesving it 1ip
Tor hoth., That ls the only peint,

THE CHAIRMAN: For both?

MR, LEMANN: %hat ie right,

THE CHAIRHAN: As he oroposeg to put 1%,

W, LEMARN: That ie right. I say 1% 1s unlsporiant
on both of them, and he spys that 1t is less luportant in one.

THE OHAIRMAN: T suppose some of the clerks send &
postal notiee of findlnge riled or opinion filed, but some of
them are awfully busy and have never been scoustomed to sendling
anything exeept notlee of an order of Judgment, Now we gome
along with a rule that regulres Lhoege gxeeptionally busy clerks
in the busy districts %o have sone nore labor impossd on them.
We can defend ourselves on the requirement that he give a mall
notice of an order of Jjudgment, because that has besn the law
for twentv-five years or aorse, buﬁ we can't defend ths othepy

axalngt an attaeck. We may defend 1t, but we would have & Yrow
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an our handa.

Wi, LEMANY: I am contend,

THR OHATHMAN: Yhere hasn't been any declalon, Shall
we strike out the underlined p?@ﬁigigﬁg in the Renorber's
draft and leave 1% ma?éﬁy that the slerk ﬁﬁall aend the notlce
of an order of juﬁg@anﬁ? Wnat is your oleasure? .

Fﬁg?ﬁﬁﬁﬁﬁ‘%ﬁﬁgﬁﬁ&&ﬁﬁi + move thel.

mE GHATRMAN:  Ie there any objection te that? That
i1s so ovdered, then. ‘

JUDGE Qaﬂﬁaﬁ?ﬁ: 1 aesirve to pressnt another guestion
with refarsnce to the underlined matber in lines 2 and 3.

PROFESSOR CHERRY: That is out.

g OHATAMAN: Ve have taken that out.

JUDAE DONWORTH: ALl right.

WA, LEMANN: Unless you want to move to put bhen bagk.

sy GHALRMAN: I beat you to 1%, Judgse.

fe thers anything on 79°%

Junar NLARK: I guess not, no.

oup CHATRMAN: We just tiankered those up to fit the
Administrative Office. Has anybody any ahjactien to Bule 79 as
1t now appears in the Reporter's drart? 1If na%, we will pass
on to Bale 80,

JUDGE GLERE: &g to 80, Hr, Chandler has =zent us

word that the appropriation Bild has heen nassed and, as I

“undaratand 1t, 1% ie in the form indloated at the Toot of 78,
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THE CHAINMAN: It has been approved by the President?

JUDGE GLARY: T don't know.

g}

THE CHAIRMAN: He means passed as a law,

FURGT CLARK: No, that isn'i the way the notificsiion
came to us. He flret wrote about the ?8?6?% of the committes,
and then that the House had corcurred in making 2 certaln
change, Thie is the lutest 1 have. - ﬁg gaye that the Senats
hé§a§aggs§ 1% today.

| THE CHAXRMAN: April 25, Let's asoume thal the
Prepldent signs 1%, then what?

JUDGY GLARY: I don't know that that necsssarlly
maekes any difference exeept that that does provids for the
speration of the courd reporier system, Thay heva aoproprisbed
ant the Tull amount reaguested, but §700,000 to get 1t staried.

THE OHATRMAN: Is é}h@z‘a anyshing wrong with owr last
four lines on page 78, then? What is your point? I don't get
1t.

JUDGE CLARK: I am not making any point at all. 1
just wanted, flrat, to glve you the information that the re-
norter aystem ls presumably golng into effseot, fsoond, our
pubdivision (&) really may bs uﬁﬂ&ﬁ%ﬁ%&?y, bubt we conaldered
that before and desided to have it in in sasge of any unusual
nead, Por exanple, Judge $ibley raleed some guestion that
tﬂere'migh% be parte of the court reporter gysﬁ%é’tﬁaﬁ might

not be fully effective,
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THE CHAIRMAN: The reporter night die and in the
meantlme there would be none untll the Administrative Offies
ga% baey, and that fille the gap, dossn't 137

JUDGE CLARK: * Yes., Bo, I think this is all right
but I Just wvanted you te hsve in miﬁﬁ.ﬁhst we are %111 con-
tinuing (&) even though presumably there will be san offiecisl

reporter, and almost slways then (a) would be useless, 7T wnean

1% would be funobus offiele. Is that the word?

THE CHAIRMAN: X sﬁggaﬁt that we leave 1t as 3t is
and ask the Benorter to submlt a cory of this draft to b,
Chandler now and ask him AT he haos any suggestions in view of
the faot that this bill has beeome law, Lat hin cheak agalnst
ug on that,

JURGE CQLARE: I think that ls probably correct.

THE CHAIRMAN: If there are any holes in 1%, he will
find 1t quleker than we will,

MR, LAMANM: Pldn't Sibley massuwe that this court

reporter D111l would be passed and s$111 think that you would

need thig?

JUDGE QLARK: Yes, he thought thare would be some gap
evan AT 1t went ints affect, |

HR, LEHANN: T can't see that 1%t will do any harm,
and (M) »11l go out aatamﬁﬁigally by ﬁh@xlﬁﬁt sentence in 4%,

THE OHATIRMAN: SBven under the law, a reporter way not

be appolnted right away in » district. Thers may be a gap in
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hie celectlion, batwesn the dete of the passage of the law and

his appolntment in & parilevlar dlsiriet where this thing fills

the gap--oand ne night die,

Miv, LEMARRE: Or get sliok.

THE GHAIRMAN: IS provides for the place where 1t ig
vaeant, Let's put 1% up to him,

JUDGE gLARX: I wlll see that that ls done,

THE CHATRMAN: Rule 81,

JUDGE CLARK: Mo change was ﬁ&ﬁa sinoe Eﬁe earlisr
drafts of this In thils rule.

M. LEMANR: How aboud the effective date of these

s,

amendmente? I ralsed that polnt in dlscusslon with ¥r.
Hammond of Buls 7IA's efTective date, I sald, "I gueds we will
nave to have an effective dubte For the asmendments generally .

He nuld, "Yes. We had better have 2 separsnte one for
71a.Y

What would be the effective date of these mmendmente?
Qught we to make a provision Tor that?

THE CHATRMAN: I supposs that when we agree on the
final draft of tne re?ar%, we will add a clause to the report
that the eflpetive dete will be~-

#R, LEMANN [Interposingl: Would it be well, so that
we don't forget 1%, to havs the Reporter draft the langusge and
legve the date blank? How 414 we have 1% here?

THE CHATRMAN: fThe same as in the origlnal rules.
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MR, LEMANN: Yes, as we had 1% &bt the snd of the
3

A
B

tﬁ?igiﬁﬁl rules,  Bule 88, Effesctive Dute,

FJUDGE QLARK: It would have %o be a nevw rule, or an

additlon to 886, 1f you will,

while you

ML, LEMANN: But wouldn't 1% be well to out it 1n

i3

are thinking about it and leagve the date blank, and

then we won't forget 1t, I puess we wouldn't forged 1%, hub we

might .,

TH

g

i CHATRMANM:  I% would appear in the rule then.

Wouldn't 1% be an erder of the court, rsally?

JUDGE GLARY: The Chalrman suggested that it mlght

apnear ag & part of the courid ordsr rather than in a separate

ale,

HR, LAMANN: I should think 1t might be heipful to

fo

the bar for it to be enbodlied in the rule, beeause they night

foreset to look at the order. 1 seems to me 1t would ve Just

ag praper to pub this in a rule as 1% warc %o put the original

effoctive date in the rules,

THE CHAIRMAN: VWe night add to Bule 88 a provislon

that "The amendments promulgated on such-and-guch a date take

effect subeeguent %o the adlournment of the , ongrese. "

e

It ig & 11ttle uwwhkeard,

that 1ooks

Tiys oo, G W
Wr, LEHARY: Yeoe,

THS CHAIRMAM:. Let's let that go until we see what

o

ke when we get our repors resdy.

¥4
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As far ss the notes are concernsd, we don't want to

‘take the Gommlttes's tlme to go over them now. They have been

dletributed, and 1 would suggest that, 1f anybedy has any sug-
gestlonsg to make as to the notee that are $o po out in this
dralt, ha,ﬁéﬁﬁ his sugpestions in to the ﬁeﬁﬂrte?. I have one
or btwo things 1in mind that I am golng to write te him and sug-
gest. 1f anybody else hasz any, I think that is the best way to
handle 1t. ' ’
1 M, Lﬁﬁ&ﬁﬂi I would zugrest that he not print them,

I don't know., These notes ars not Ho ba printed.

JUDGE CLARK: ©Oh, no. Those are not the notes al ali.
Yhose are to drop out.

ME, LEMANN: You were thinking of these [indleoating]?

JUDGE OLARK:  Yes. |

THE CHAIRMAN:; If anyone hag an slieration to sug-

geat, I would sugpest that he gend it to the Reporter instead

of our taking an hour or so here to go over them,

ME, LENAMM: 1 have the impresclon that these notes
pre much longer than the notss to the original rules.

JUDGE GLARK: O course, at lesst certaln notes got
longer in thisg drarft, The notes that we have now drawn sre
vractlieally the notes of thls draft, exeept where ahangas have
Lecome necsesary as, for example, where we now have satiled on
ene instead of seversl alternastives, snd we have dropped oub

gsome of the dieouselon with reference to that. Lo, they aren’t
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longer. Indeed, they wlll TLe a 1i%tle chorter than the oihers,
HR. LEMAKEN:  Por instance, I was looklng ab your note
to fule %3, L1 is true 1t doeen't run to the 8lx papes that
you gave the Comnittes, but 1t still rung te two and one-bwlf
pages of single-rynaced matter.
JURGE CLARE:  Let me ralve the guestlon how far we

vant Yo go, anyway. 'Part of that, Af you look through 1%, i

in answer to Judge Sibley, not by name, bubt--

Wi, LEMARE [Interposingl: BHule 72% 1 don't think so.
I am talking sbout 78 and Judge Groner and compalty, bankrupiey
rule differentiation, and so on.

JUDGE CLARK:  Aren't you now etl1l golng back to the
conment that will areop out?

HR. LEMARY: I don't think we ought to stop too long
on 1t, but I have before me the provisions of the rules snd
your commsent on Fule 78, whieh 1s eight pages, Eunderstand

1h

3

T will drap out.

JUDGE CLATE:  That was for the Jomuittes.

HE, LEMANH: [ tgrﬁ to what I presume is for the bar.
When 1 come to Xule V24, I find twe and a helfl puages, and that
aleo ssems to me qulte long, Xt is not as long as elight pages.

JUDGE CLARK: It depends on how long we should nake 1t,

Part of that is on the new appsal tlme, wileh of course ls an
important ﬁhiﬂg. Bhall we go into muoch e¥planation or shall we

noL?
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W, LEMANH I think 7 you would elis Shs oases on
‘which you rely--Judge Groner and the case of Hagruder's of

whileh you spoke—-

JUDGE CLARE [Interposing : HNow you have gone back o
the part that wve have to Jo over anyway Tﬁat wWag ny argument
to the Committee, and what you sre looking ab about Judge
Groner and Judge Hagruder has to bs done over. Most of thatl
will zo out. I think we would have only the cltation of ceses
there, I agree with you,

s GHAIRMAN:  flear me up. What are we talking
asbout? This [indlcatingl®

JUDOE OLARY: That is what we zhould be falklug

b d

MR, LEMANE: I am looking ab page 31 of tha? las

THE OHATRHMAN: Rule 75,
W, LEMANH: T look at it and ses two and & helfl

pages, whteh 1 lmagine in preint would be slx or seven pages,

JUDGE GLARKY  OF asourse, we would like your sugges-
tiona. Thias ien't at all filnal, but the Crimloal Aules notes
wWETe valamimaﬁ&s you know, wuch mors than we had, and 1t would
ve o good idea to know what you would llke. Do you want these
notus very restrileted, or do you want them argumentative, or do

you want something in between? I am Trank to say thalb, ag 1%
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now sbands, L think they are rnot wholly unlform, but, of course,

the gue-tlone are not wholly uniform, for thad matter. Coue

notes have wore explanatlon than others.

W, LEMANN:  OFf eourse, I reallzse, too, as I am
talking, that 1t wight be ureful fo have thém somewhat longer
for the purpose of the next dlstribution to the bar then they
would be when finally adopted.

JUDGE CLARK: Tes.

MR, LEMANE: Don't you think so, ¥Mp., Chairman?

TﬁE_Eﬁ&iE%&ﬂ: >I think the bar ought to have a full
explanation. If 1% coste the Government s Tew dollars more for
printing, 1% will save 1n the end {0 exnlain things fully.

In faet, I oritlclze the note that you Just eritlelzed because
1t dosen't eget forth verbatim the regolution of the Judielal
Conference which says that they recommend thls and address it
to us to conslder. Julge Hibley vefers to that,

MR, LEMANN; I think it ilg sed out in thla, but
navhaps 1t aught to be repeated,

THE CGHATRMAN: I don't think th@fe ought to be any
raference back to the Hrst prellminary dralt. A lawyer ought
not to have %o have both of them before him. I think I have
already wmade $hat vpoins.

JUNGE CLARK: I think so, Honte, you won't Cind that
back there becouse it wasn't passed untll the Peptember Sesslon,

M, LEMANN: I guess you ars eorrect, It len't in
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_this pamphlet thal weat to the bar. The Chalrman 18 undouhbted-~

1y right that 1% ought Yo be in. T withdraw ny suggeellon that
theas notes be generally condenest for the present PUrpOBE ,
although I think I might renew 1t when the time comes o make
the final officlal ﬁaﬁéﬂ.

THE CHATRMAR: That Ls pight. The trovble is thal

17 we don't explaln these things fully, the 1avyers nlsunder -

atand the drafts ard den't know why, end they bellow zod are
never satlsfied, IF you pive them a £ull story, Yhey are Pl
eatad. A lot of theuw have sent in objeetions to some of these
rules, and theee notes are araited by the Reporter in the
iight of certaln kicks that have come in already, o gasisfy
the rellow who has made the objestion, He reads the rule and
cees that his polnt has boen considered, snd 1% suves wy Wk
tng him o letter and telling him thal we thought 1t all over
and eonldn'i agree with hila,

WE, LEMANH: I think you are right,

onp CHATRMAN: T have had an awful mags of corres-
pondence thal way. 1 have besn trying to placate the fellows

and get them ln the right nood sboul the pules, and it works.

wnere i¢ no harn in argulng them aff the boards iun the noles.

S MR, BAMMOND:  In thal connection, in some cases where
we have dropped matisl entirely from thle nev dvalt, { was
vondering whether we ought not 4o explain why. I wili glve an

exsmple of that. ¥hat ie Rule 12(p). We had & provislon in
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the vrellulnery dralt whieh sald, "When the court grantis a
wotion hersunder, 11 shall nod entsr an order of dlemisesnl

without firel affording ressonable opporturlty Tor amendment "

Bow we have dropped thal cut in the next Arafg. I think an
explenation of that ought to be glven, The Pétluﬂ&%iaﬂ ag I
understand 11, wag that the general provielons Tor amendment

would allow hlnm te do that snyway.

THE CHATRMAR: And@ that lp many cafes he wouldn't

¥R, HAMHORD:, Yes,

THE CHATRUAN: It would be staying the order for 25
daye to gilves the rlght to smend where he 4ldn't wanl to. The
polnt lg, Whe is golng 1o go through these kicke and complalnts
and plek out the complaints that we haven't dealt with im the
rules and that apperently we huven't done anythlng sbout and
glve me @ llet or somebody a llet so that we can wrlite to all
these fellows and tell th 4 why ar &t lsast pub sonething in
the notes aboul 1t?

JUDCE CLakK: 1 would like to ask ﬁbcut the gquestlon
that ¥Mr. Hamaond rslses, - It le an iﬂﬁérﬁﬁ%lﬂ& and rather lo-
portant thing. That would of course ln 1ltself colarify 11 4
1ittle. I think we could do a good desl of that. I ﬁhinh
probably thars would still be rome quertlon of Judguent when

A %,

the  thinge we lelt oul wers very small. Do you want ue To go

Cthrough now mnd 5dd to wvhat we have alrveady glven you, comnents
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on whet is omltted from this dralt of last year? I don's

~belleve we can agree to add everything that ig omitted. %hat

would be too wash, becsuse some of the ounlsslons are wevy
sall, We would have to exercise some degree of dlscreilon.

MR, LEMANN: I should think that you had better not,
it seemz Lo me 1t would be pretty compliosted to mand to the
b&r'a statemsnt about everything that was @ﬁﬁﬁgeﬁrf?am thls
vrellminary draft,

THE CHAIRMAN: I think maybe we can let 1t go as 1t
1s, and then 1T they come back and agsk, "What bsoams of ny
aupgestlon? we ocan respond te the partlienlar individusls.

HE. LEMANN: Wouldn't you Just gend that to the
Heporter's staf! mnd ask them to give you ths answer?

THE CHALEMAN: They slways write %o the Advisory Com-
mittee, and send the Chalrman o eopy, and a ¢lvil answer 1s re-
qulred from somebody in euthorlity. I have neo obleetion., I
g1t down and wrilte them: "Your letter has bgen rseeived and
given csreful conslderation. "he resson we didn't put this in
ie that 1n many cases the court would be granting leave to
amend when nobody wanted it and 1% couldn't ohange the @ésults,
andt under ouwr other rules abaaﬁ»aﬁanéﬁﬁnéﬁ belng freely granted,
there ean't be sny doubt that as a matter of Judlelsl disere-
tion he would hé bound to glve 4% if 1%t is needed.®

M, LEMAME: And whenevep 1%t wae & asmgli@a%@é matter

and your memory nseded refreshing, I aseume you would Juat pass
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1t o the stafl and ask them to give you s nemorsadus thal

newar the lstier.

-t

JUDGE GLARK: OF courss, 1 get a lot of correspondence,
4n0. Probably all meubers of the Commlttee do, but I get quite
a large osorrespondsnce. I thlnk perhaps a&ma af them may sven
Aunlicate My, Mitehsllts, T don't always Xnow, T got a long
TLatter the obther day from the clerk of the court at Baltlmors,
and- he wanted a requirvement in the sunmons and ln the rules
that the answsr must be filled In @aurt.baaauge, he sald, he
didn't Xnow when to snter default obtherwise. He objected to
the forase that Mr. Chandler sent him. I wrote to hlm and s=ald
that 1 soneldsred that he was all wrong on the rule., I re-
to the "hip pocket® rule, and go on, and sald that we
Bad gebtled that the beet we could and that now it wse up %o
him to eonform. I mean that 1z the typs of thing that I get.

fiould I ask, Mr, Mitchell, about the time schedule?
are we to get vopies to the Uourtd by, say, May 167

THE CHAIRMAN: T think so. I wrote the Chlef Justlce
2 while ago and %old him that we were golng se fast as we gould,
and I asked him LT 4% would be 81l right Af we got our work af
this meatlng, our propoced lseue to the bar, in %o the Gourt
vy #ay 15. I sald that L appreelated the fact that ﬁhay ware
golng to adjourn shortly alterward, but I seld the dralft will
be headed hy & very sareful statsment that the Cowrt nasn 't had

a thing to do with 1t and len't responsible for 1%, that 1% is



1370 Ontaric Street
Clevetand

51 Madison Ave.
MNew York

The MASTER REPORTING COMPANY, inc.
Law Stenography ® Conventions © General Reporting

540 No, Michigan Ave,
Chicage

" National Press Bidg.
Washington

e7¢

Just sent out for the bar, I sald that I hoped that i¥ we d4ld
‘that, maybe the Court would suthorize him o look it over and,
with that caveat on 1%, consent to ite golng out. He wrote
back, and he was a 1ittle bit hanged in his reply beesuze he
hadn't consulted the Judpes and aldn't want %o gay that sone-
body wouldn't pare up on the Court.

I think, as the thing stands, ghat we Wwill do is %o
get the thlng to the Court in typed or mimeopgraphed Torm Juet
8 12‘13 zoing out te the bar, with ihis Loreword on 1t warning
the bar that the Gourt is eompletely innocent, and get 1t into
hils hands, with one copy for each justice. We will File 1%
with the CGlerk. VYe won't send 1t to hinm,

JUDGE DORWORTH: By what dute?

THE CHAIRHMAL: Then give the Court from May 15 %o
May 28, when they are golng to adjourn, to say whether they will
nermit us to print 1% and distribute 1%. If they say, no,

that they want to take the summer to look 1t over before sven

the bar tekes a squint st it, thst is their baby. It ilsn't our

business., I imagine that when they haven't any responsibility
for 1t and that is so stated, the Justice willl glance through
the thing in an hour. He won't find anything very éraa@fui
that he wouldn't even let us ask the bar about,

JUDGE CLARK: Of course, that lsn't go very much $ine,
I shall be in New York holding court next week. Is it your

idea that you and HMr, Hoore and I get together next wesk? We
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will have %o hustle, perhaps.

PHE CHAIRMAN: You don't have to get together with we.
¥ou have instruetlong from the Commlittes, and you Just go right
ahead and make sueh 1ittle changes as we have ordered., Within
& couple of daye, I shell zend in a8 Tew sugé@stiaag that I have
sbout the notes. You go right shead. You don't have to con-
sult me at all about 14, | |

JUDOR CLARK: I guese we had better send you a draft
hefaﬁs 1t aetually goesg to ?h% Gourt.

THY CHATRMAN: I will draw up & foreword for you and
send that te you. Are you going teo have 1t mimeographed for
the Gourt?

¥R . HAWMOND: We alwaye have.

THE CHAIRHAN: When you sgend 1% to Washington to be
migeugr&@héﬁ, you ssnd me n typewritben copy, but don't hold
back on the mineographing. Go right ahead with the ulusograph-
ing and gend me a carbon of 4%, and 1 shell try Yo look 1T over.
It T ecateh anything that looks as 1f I ought to interfere, I
wlll zet promptly on 1%,

MR, HAMMONDR: I don’t know how the mimeographing
people are, but of cource they are under ir, Chandler. With
all the notes and sverything, I thiak they can do it.

THE CHAIRMAN: They will certainly have to type 1t
1f they mimsograph 1t. The Reporiter won't maks a dozen coples,

Wikl you?

:
i
;
:
i
:
%
]
;
]
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JUDGLE QLARY: Ye can't make a dozen at once, The

‘only thing we could do would be to get 1% retyped,

o5

THE CHATRMAN: ¥We will send 1% down Tor nlnmesographing,

g

4

and 1f you find you can't mimeograsph 1t, then 1% is up to the
governuent outflt down Here somehow to geb some more typed
canles of 1%,

| ME, HAMMOND: Bend 11 plecemesl se you 4id befors,

JUDGE CLATK: Ve oan 4o that,

M. HAMHOND: That will help & gread desl on the
gltuation down hers, Complete a ecertaln numbser of rules with
the notes,

JUDGE CLABE: Do you want the notes following right
altar?

THE CHATRMAN: Yes, they ought to be undser sach rule,
That is the Trouble with the plecemesnl buslness.

HE, BANMMOND: I mesnt that when you have finlehed a
certaln number of rules with thelr notes, send thesm down here.

™M CHAIRMAN: Yee, but the point is, they muy not
get thelyr supgestlons about notes right away. They may Reep
the notes up with the rules thay have changed, and they may not,
I dan't know, | |

R, HAMMOND . Will 1% be necesgary for the Jourt te
have the noteas?¥

THE CHAIRMAN: Oh, yes,

JUDGE OLARK: DA they have them before?
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THE CHAIRMAN: Yes. IT they get rambunctlous about

‘snything, we would llike to smooth them down.

JUBGE GLARK: The Conwltiee, then, as I understand,
will have %o gat thelr suggesitlone In ?grg guickly, really.

ML, LEMANN: Instanter. "

THE GHAIRVAN: Yee. If you havae any in your mind,
get them in right away. In other words, I think the staflf
nught to be instructsd to Tlre away without regard to anything
th&t'ﬁhey haven't got in at the time thsey are reszdy %o do the
vork, If I don't get ny sugg@gtiaﬂ in when you are making up
the note to Rule 10, pay no abtiention te me. o right ahesd,
and 1 am ouk.

R, TOLMAH: Are you speaking now of only the notes
or of certaln things that ought %o go into the rules?

THE CHAIRMAN: Ve are through suggesting sbout what
is in %he rules. We have done that today.

| MR, TOLMAN: Yes.

THE CHAIRMAN: 7The Heporier ilsa't going to walt for
sny more suggseblons about the rules,

W, T0LHMAN:  Yes.

THE CHAIRMAN: If you don't get your suggestions to
them in two or three days, you are Jusi aﬁt of luck, because
they won't walt for you, san't wait for you.

How let's go back %to Rule 714,

ME, HAMAOHD: Before we do that, in Bule 80 there was
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something that 1 didn't bring up, one of the last rules. It is

‘on page Y7, the sentence in linss 21 to 25, about the Govern-

ment and the use of a reporter employed by 1t. Hr. Holtszoff
suggested that that also ought %o cover subdivision {a). I
think that iz right. I% ought to he applie%ble to subdivision
{n).

THY CHAIRMAN: Why ilen't 137

ME, HAMMOND: Becsuse 1t 1e under (b).

THE CHAIRMAN: It saye: "In & hesring or trial of an
action whers the Unlted Histes or an officer or an sgency

thereol 1s a party thas gﬁ@ﬁagrépher enployed by such party under

nontraet purauant to statute shall be the offlelal court

stenoprapher for that hearing or trisl.*

That len't Limited to (b) or {¢) or anythlng else.

M1, HA&%Q%Q: The whole sectlon goes oub @e soon as
an offielal reporter le¢ appolnted. ¥You see, the wvhole zection
gaese out by the last sentencs,

THE CHALRMAN: Oh., What does thab new bill provide?
Toeen't the offlelal court reporter syetem superseds the con-
tract system?

JUDGE CLARK: It does, yes.

ML, HAMMOND: It does, but, don't you see, {a) is a
provision for an aé&ltiaﬂal atenographer. I say, 1f there 1s
an offlelal stenographer and the Government le a party, 1t has

to uge the official stenographer.
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£717 4 Fivg al . Ty . q g S .

CHIL OHAIRHAR:  Are we talklng about of fleinl or con-
Fnag g L
[ TS ‘3;6 L

HELOHAMMOUD:  Here 1o the polnt: Undepr (s8) we have

aow provided that the court can aproint somshody other than the
of flalpd atenographer, you ses,
THE CHATRMAIL:  “hen necessary.

Yes.

THE CHATRMAN:  “in additlon %o any 2fflolal stenop-
rggﬁéw acting under rule or statute, may appoint a atenographer
Por thst purpose, When a stenographer is so agoolntad, hils
Tees shall be Tlzed By the court”. They wouldn't be Fixed by
Lha eourt 1 they are contract reporlers, %o start with,

HRLOHAMMORD:  Thay have had that twrouble, you know.
Powme cowrta haven't Tlxed then, and they had = eagslu§M~

HID CHAYRMAN [Interpozingl:i You would have to change

Mr, BEAMMOED: I aany, take what 1s now in 21 and pud
11 up there at the =nd of {a),
THY, CHAIRMAN: I see what you mean. You mead to take

the underlined elanse in subdivision {b) of Rule 80, whiek
£ leriined ol in subdivislon {b) of Rule 80, which

appesrs in Mnes 21, 28, 23, 24, and one word in 25, and

Lranscosg--
MR, HAMMOND Elnta?anﬁinyjz T don't nmean 1t should be
¥ .

transposed, I mean there should be s sinilar sentence in {a),

THE CHATREAN: You don't have to have 1t twiee. The
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only reason to put 1t in {(a} 1s that 1% becomes inoperative

" 17 {b) goes out, Hut 1t is broad enough in its terms to apply

to any sectlon. _

M. BAMHOHD: Yes.

THE CHAIR¥AN: Yo, the only rsaﬁéﬁ you have glven ne
Yor transposing 1% is that line 285 says, "This subdivision (b)
shall become inoperstive in any district in which an efficial
reporter has %e@n aﬁyaimtadﬁ. if it thereby becomss lnoperative,
all éf 1% peconen inoperatlve, and the clause in lines 21, 228,
and 23, lz inoperative. Therefore, you want to trangpose 1%
to (a) eo that 1t doesn't become inoperative 1f subdivision (b)
fallé by the wayside,.

MR, HAMWORD: Yes, but you aleo have to leave 1t in
{p).

THE CHAIRMAN: Why?

ME, HAMUEQHD: Because there might be a ocsse where
there hasn’t been an azppointment under the sourt reporter
statute.

MR, LEMANN: Why wouldn't you be proteeted by its
presence in (&} in that situation? It ig in the rule.

THE CHAIRMAN: I see what he means, You could force
a contraet reporter ln ln plsece of the official court reporier,
couldn't you?

MR, HAMHMOND: Yes,

THE CHATRMAN: Whicé you don't want to da,'
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ME, HANFOEER:, Yesu,
THE CHAINMAR: ¥ don't eloarly understand the situa-~

tion., Haybe we had betler pragent it to the Heporter and hls
gtall,

JUDGE CLARK: I think I get the géiﬂ%‘ L think 17
you were golng Lo covsr 1t completely, maybe 1t ashiould be in
both ssetions, although I am not so sure bul that i we put 1t
in-the First one, 1T would be adequate, What do you may, Bill?

‘ PROFESEOR MOORE: I believe 1t would be.

JUDGE QLARK . We rather think that, 1f we put 1t in
{a), 1t would cover us in sny hearing.

THE OHAIRMAN: If 1t 1e pud in ﬁa), the Lrouble 1z
that 1t ie go broad In lis terms that, wherever 1t is put, 1%
supplants the officlal court veporter appointed under the new
statute, Ie that the intention?

B, HAMMOHD: Ho, no, that len’t the Intentlion.

THE CHAIRMAN: Then 1t 1s wrong wherevar 1%t is put,
What you mean le, If there ilen't any offlelsl court revortaer
under Lthe statubte, or I 1% bscomes necesegry to aproaint an
exira ong--- |

Wi, HAMMOXD: That 1g exastly 1%,

THE OHATAMAN: ---then in actions in which the United
“tabtes is a party the ocontract reporter shall be uged,

M. LEMARK: Maybe you can make o new subdivislon (o)

o sover LG,
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JUDGE DONWORTH: I should 1like to makXe an observailon.

" YWe have a rule that has recently veeasloned some difficulty,

fule 23(b}, the minority stockholders' sult business. I would
like to call the Commlttes's abttenilon to a declslon bearing on
that, and verhaps you would 1like %o make a!ﬁate of 1%,

VAR CHATRAMAN: It ought %o be added to the note, if
it 1s a recent one.

JUDGE DONYORTH: It is the case of Blaok v. Ma

ﬁsseéigtign,.lgg F,{24) 227, where the court used this exXpres~
slon auoting from another case: 'We think this must be deemed
to be an indlestlon from the Supreme Court that 1n so far as
equitable remedies are concerned, federal courts age Lo grant
them in agceordance with thelr own rules whieh have been de~
veloved out of the English chancery prastice,” and eo on

THE CHAIRWAN: He le reading Erle Rallroad out of
of the egulty practice, 1a he?

JUDGE DONWORUH: I guess so. I think that we don't
have the case WQllkeﬁaugh in mind to make a polnt of 1t, bub
we may have to ééﬁsiéer 1t later on. That is all.

LAt this polnt there was Turther dlesussion of Hule
1A - Oondemnation of Property for Public Use, and these pro-
ceedlngs are lncorporated in a separate volume.)

THE CHATRMAN: #ave we any further businers?

JUDGE DOBIE: I move that we sdjourn.

JUDGE DONWORTH: WYhat is your thought, Mr, Chalrman,
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about the sutumn meeting?

VHE CHAIRMAN: My thought was that we would have a
meeting in the garly part of Octobsr, and give the bar from
June 1 to October 1--July, August, and September. That isn't
vary good, is 1%7 I am glad you brought that up, becsuse ws
will have to state in thle prelude when we want thelr comaente
in. Hy ldea is that we have got to glve the bar amnle blus.
%&;sgn‘t afford to rush thewm and not get thelr support. If we
aa?rf‘it beyond January 1 on the promulgatlon of the amendments,
maybe we can fix 1t up fo get the rulss submlitted to Jongress
alfter the beglnning of a session. ¥We will talk abauﬁrthgt.
¥e might get a resolutlon through suthorizing the Court to sub-
mit 1% affer the seascion is comuenced.

IT we go as late as EavambérAl to get our commentis
in frow the bar, and I then 11 takes us another month to uneke
our plang and Iinal report, I nyself would not Joln in making a
report December 1, with the ldes that they were to take s rough
glance at the report and hand 1t to Congress on the first of
January.

MR, LEMANH:  When 414 we hand it to the Court before?

THE CHAIYMAN: The original rules?

JUDGE CLARK: Deceuber 27, wasn't it7?

PROFUSHON OHEARY: . That ls when they were promulgated.

THE CHATHMAN: When did we hand the draft to thenm?

JUBGHE CLARK: Oh,
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THE CHAIRMAN: What ls the date of our flnal raeport?

JUDGE gLARK: We dildn't pive them very sush time. I
think 1% was Hovember 6, wasn't 1%

THE CHAIRMAN: ‘That was two months.

JUDGE OLARK: December 20 is the date of the Chief
Juatles's letter to the Attorney General.

A, HAMMOND: November 4 was the date of our final.
report to ﬁﬁa Gourt,

| THE CHAIRMAN: That gave them November and Decembsr,
hat wes chort enough. .

MR, LEMANN: OFf course, they haven't as mueﬁ to look
at,

THE CHAIRNMAN: Dome of the new justices have been
obJecting to being dummy directors, snd we ean't invite their
oppogition agsin by glving twoe or thres weeks o pase on these
rules,

MR, LEHANN: On the other hand, they have less to
1ask'%t this time, a8 good desl less than they haed in the
original draf't,

THE CHAIRMAN: A& very much emaller Job.

MR, LEHANN: If we eould get it to them by November 1,
I should think that would be all right, but can we?

THYE OHAIRMAN: We couldn't unless we met early in

Cetober, and that i¢ an swfully short time for the bar., After

this thing 12 printed, they won't get 1t untlil their sumnmer
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vacatlons have vommenesd. It wouldn't go out, I suppose, In
rrinted form until toward the middle or the end of Juns, would
147

MU, BAMMOND: I will be luchy Af I can geb 1% out by
the middle of June, =g I 4id laed yeaf: ‘

JUDGE DORWORTH: I euggest Monday, the 22nd day of
October, That 1§ three wesks after the Gourt meels,

THE CHATIOWN:  That iz, for our meetlng?

JUDEE DORYWORTH:  Yes,

THE GHAIRMAN:  Tha% meens we have %o order all the
pomanents in by the first of Oetober, and 1t means thet The bar
hag July, August, and gapte&b@r té study thle thing, and we are
golng fo have the same kind of howl that we had last tlme. Ve
had to satend 1%,

JUDE DONWORYH: I den't think we would need thrae
woaeks after the eémmaatg come in. I don't Shink we ne2d to pay
that they wust be in by the Fivst of Uestober. T thought that
17 %hey cews in by the 1%th and 1T we met on the 22nd, that
sould be enough Ltinme,

i CHATRMAN :  You hew to have the comments digested
and in shape Tor congideratlen. I think & good many of the
menbers would llke to have & digest of them before they meet
and get some ldeas. I don't Xnow. “

Wi, LEMANN: Ve save time by readlng She comnsents be-

fore we comé to the mesbing.




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

Law Stenography ® Conventions ® Generat Reporting

The MASTER REPORTING COMPANY, Inc.

540 No. Michigan Ave,
Chicago

National Press Bldg,
Washington

628

THE CHAIRMAN:  Yes. wWe get a lot of ideas and then
nake notes about themnm.

FH. LEMAKN: Thig summer period is what worries ms.

M, HAMMOND: fThat 1s the objJection a lot or people
ede last yesr. They were on Vag&tisn'aﬁﬁ Gidn't have a chanee
to work on them. |

MR, LEMANN: How long would you have to giva them?

‘ALl through Detobep?

THE CHATHHAN: You will have to glve them, really,
October and Hoveamber. fThose are the only working months that
are going to be left to the bench ané the bar sfter they get
this thing. July and. August and the fipst halfd of Beptenber
are noe good.

MR. LENANN: If you come %o December, we couldn't get
them to the Court until the enc of December st the esrllest.

THE CHAINMAN: As far ss January 1 is conecerned, une-
less you want to eut the bar down to July, August, and Septem-
ber, to study thege things~~and you know in advance they are
net golng to do Lt--you will never get 1t promulgsted by the
Judges by January 1.

ME. LEMANN: fThe last time they were sent to the bap
in ¥May, wepen't they? '

THE CHAIRMAN: fThey dldn't astually getAgut until the
15th of June. |

HE, LEMANN: I mean the original draft of the rules,
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CHATIMAN:  XOu mean thles second preliminary draft?
EF. LEMNANN: Yes, the firzt one that went oulb. Moy |
19371

THE CHALRMAN: You mesn the originsl rules, not this.

A LEMARN: Yes. I sm talking gb&ut our time
scheduls there. I think that might be some gulde to us.

THY CHAIRMAN: VWhen did the second preliminary draft
go out to the bary

' JUBGY CLARK: Mo, ﬁ&mménd, aren't the dates that you

&re glving really the dmtes that they went to presss They are
not necessarlily the dates that they went oul. That date of
November 4, for exemple. T think that would be the date  they

went to press.

fa gy

HA. HAMEOND: I don't think it was in that particular
case. I don't recnll exaectly, but T think we sent the Gourt
mineographed coples.

JUDGE CLARK: I pguess we diq, yes, but of this spring
draft that would be true. The daute you are golng %0 give us
will not be quite the date the lawyers got 1t.

B, Hgﬁﬁaﬁﬁz Thise coming drafts

JUDGE CLARK: Yes.

MR, HAMMOND: Ro, that is true.

THE CHAYRMAW: What was the date om the agoond pre-
limlnary drsft of the original rules?

MA. HAMMOND:  The sscond preliminary draft of the
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originel rules waoz dated April 1937. T c¢on't tell from thet
exactly when it went out.

THE CHATRMAN: e lssued 1t in April mnd asked for
conaents before September 15.

MR, BAMMOND: T think it went out shortly after the

first of May, baoaure then we weren't having trouble getting

thinge through the Governmsnt Printing 0fflce, mnd I wes sble

to get things printed very qulcekly then.

JUDGE DONYORTH: Mr. Chalrman, wouldn't 1t be 2ll
right in our report which we give to the Supreme Court on the
15th of HMay to suggest that there should be s Jolnt resclution
of Congress changing the time on amendments to the rules?
Jenuary L ls o very awkward time, in view of everything.
Wouldn't the Supreme Court be willing to recommend to the
Attorney Genersl that there be an amendment to that Aect so that
smendments mlght be riled, sey, March 1, or somsthing of that
kindr

THE CHATHRMAN:  They alght be willing to d0 that next
"21l when they £ind that they zre not golng to be sble to nut
the thing in January 1, but they might not want to bother with
1t now. Hy ider 1s to make up our minds, regardless of thsat,
how much time the bar reslly has to have in srder to get the
results we want, =nd then pulde @varything by that. If that
aarries(us over the flpst of January., ws wlll fire ahead and

get our final renort in vhenever we can sfter due consideration
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by the bar. Then it wlll be in ths lap of the Gourt, =nd at
that tilme we oan make the suggestion, informelly or othepwise,
that alter they have peached a conelusion about the rules, if
they %gnt Lo get them in operatlon befors Janugary 1, 1947,

they had ﬁatter agxkﬁangresg for some maﬁifieatien. That is
the way 1t would work out, I think. I doubt that they we&lﬁ
want to cross bridges bafore they came to them ss for as lagls-
lstlon.
N Wiiat do you think, Cherlle? You haven't agiéﬂanym
thing about this, |

JUD3E CLARK: oOn the last part, I certelnly hone theot
sooner or later we will sak the Court to do Just that. That is,
1 agree with Judge Donworth in all that he has sald. Thie is
about the mogt awkward set of dates you could ever lisgine Top
lawyers' heblts and for esurt business, and so on. T don't see
why Aprdl 1 1an't a more natupal time than Jénuary L, the way
Congress 1a.

Hext, as to dates, I wonder 1f we are not going to
heve some protests for delay, anyway. I am inolined to think,
1t T were doing 1% myself, I would put 1t either Septsmber 1 op
Zeptember 1%, ratherp expeoting that we then would extend 1t to
Oetober 15.  In thet way we would get 1n s lot o deal with,
and we would nlways take the late ones anyway and conslder them
up to the vepy dute of our meeting. i am sfraid, lawyers beling

what they sare, there 1s always & tendency to put off things
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until the end, and 1 wonder 17 we oouldn't push it elong &
1ittle by putting 1t at 2 somevhet ssrllep date snd then Just
Trankly extending it later. I wondepr if nowadays lawyers
won't be able to do something in September. I am » 11ttle BUP-
rrized st the ldep that Beptenmber is no laﬁggr & worklng wmonth.
?gM CHATRMAN: The firet week or two lsn't s working
month. ?awz%iﬁri #te stay &w&y until after Labor Day, and
businese will have plled up on thelr desks.
. JURSE DOBIE: They will bhe putting thelr childiren in
sahonl, |
THE CHATRMAN: T hod & good deal of trouble about
that this last year. 7T Pound thad two things oecourred. wa
had too sarly & date, angd they were sway on vaeation, =nd then
ve Tound we weren't getting any resulta. In some cases we digd
get half~beked reporte in. They hustled around and didn't have
much time to glve 1t mush thought and went of f half-cocked.
I al¢o found a great number of cages in Ay correspondence fyon
bar comsittees, and so on, who ssid that they understood the
date was September 15, and 1% was utterly impassiﬁle to do
anything, so they sgreed not %o hold any meetings or do anything
about 1%. They never heapd that the time had been axtended.
e got a very patehwork result. T think that fixing an eaply
date ls golng to dlseoursge a lot of thes Tron dolng anything

or, if they do 1t, 1t will be helt-baked, and then they won'y

. &0 back and do & thorough Job. fThat 1s the way things woprked
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a8 I saw them the last time.

JUDGE DONWORTH: How abowt Thursday, Hovember 157
That 13 a good compromise, len't 1t?

THE CHAIRMAN: Judge, 1f we met on the 15th and thsg
Af we got our final report out, mimgggraﬁhaé, and In the hands
of the Qowrt Decembeyr 1, do you think that we ought to sxpect
the Court %o 0.%. the thing and hand it up to the Congress the
firet of Janusry? Aren't we golng to run inte this dumny
ﬁireétsr argument up there? I know there is troubls in the
Court over this system. Some of the Judges don't 1like it.
Sowe of them are indifferent sbout it.. Some of thenm are
gasitivaiy againet it--ths new personnel. If we hand ﬁ%is
thing in Decgember 1, then the dummy dilreetor group will say,
"hat dld we tell you? They are handing this stuff up to us
Decenber 1, sni we apre supposed to study tﬁeﬁ-aver end resoch
& consldered Judgment on them and get them into the hands of
the Congress the first week of January."

HR, LEMANN: Ye couldn't even get them to the Court
by December 1 if we met on the 15th of November. T don't think
it would be possible.

THE CHATRMAN: I doubt it, but T an Just figuring if
we met for three or foupr dsys th@nxahéﬁgent'through the pring-
ing business. I myself think that %ayhé we had better Tigure
on the Court's not making an attempt to get the thing filed on

January 1, but later in ths year, coupled wlth a request for
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congreasional sction that allowed the thing to be done, that

“permitted snd ratiflied 1t. Then we have plenty of time for

the bar and plenty of time for curselves. Ye don't need so
much, but plenty of time for the bar and a lot of time for the
Court to it down for a month or two at tneir eanvenlenca;

There is another thing sbout 1t. A lot of these lay-
yers spent some time on our alternatives and msde a lot of
oblections to rules on certaln grounds. Ye have wiped ovut the
altébnativ&g and mat the obJjeetlons. Now they have to caﬁeen»
trete on something alse agsin., That takes time.

We have all expressed our idess about it. U¥hat is
your plezgupe?

PHOFESSOR SUNDERLAND: I think, if we try to get the
bsr to put in thelr suggestions for next fall so as to get the
thing besfore Congress by the firat of Jénugry. we will Just
hurry everybody so mueh that nobody will be satisfled. The
bapr won't be satisfled. the Court won't be satisfled, snd no-
body will be satlefled. It seems to me that we are really up

against 1t. We might Just as well satisfy the bar. They are

our flrst problem. Getisfy them and then put up our rules and

glve them to the fourt when we can, 28 soon as we can, trusting
that the Court, if 1t sees £1t, may ask for permlssion from
Congrsess to file 1t later. If they don't, it simply gges over
until next Jeonuery. I think it would spoil everything if we

trled to prush 1% so awueh.
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JUDGE CLARK: T wonder i1f, in reporting to the

- Court on May 15, we shouldn't outline this program. I think

probebly we shouldn't suggest now that they make a Joint resolu-
tion, because th&ﬁ wvould be croeslng the brldge when they don't
need to, but wouldn't it be desirable to @&t them on notice,

80 to speak, thet the Commitites thinks that this is the correoct
course and, unless there ls some suggestion to the contrary,
these are the dates that will be set? Othepwise, if the

Judges really studied the statute, they might wonder what we
are doing.

THE CHAIRMAN: I think maybe that would be better
put in en informal lettapr to the Chief Justice.

JUDGE CLARK: Yes, I should think 1t well might be.

THE CHATIRMAN: He can stick i1t in his pocket asnd 1if
any scgument arlses among the members of the Court about what
we are doing, 1f they think we are trying to rush them nex
fall, he can pull that letter out asnd eslm thelp minds; but if
you preg the word around te sll of them, 1t will be setting a
sort of program, snd maybe.wa can't llve up to it.

JUDGE CLABE: I think thet 1s all right eny way 60
thet next fall they may not be able to eay, "What does this
meant "

MH. TOLMAN: Mr. Chalrman, would you llke %o meke a
statement which would be published in the American Bar Asconia~

tion Journal, covering these matters You are talking sbout nows
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THE CHATIAMAN: I wouldn't lssue any =tatement, dut

“you could put somethling in. I think the only thing we reslly

ought to say now igs that the second prelimlnary dralft hag gone
out to the bar, that cammeﬁts and gug%@étEOﬁﬁ are invlted, and
that the comnents §ﬂﬁ sugpestlonsg ought ﬁg‘ﬁé sent in to the
Advisory Commlttee, Supreme Court Bullding, Washington, not
later than the dante we agree on, whatever it 1s. I wouldn't
go-any farther than that. That gives the bar all the informa-
tian‘they nead now.

HR LEMANN: You couldn't put that in until the
Supreme Gourt has authorized 1t. You couldn't get it in the
Bag Assoelatlon Journel now befors perhaps the fipst of July.

I don't know when the June lssue goes to press.

THE CHAIRMAN: Of course, we wouldn't put anything
1ike that in until the Supreme Court suthorized us to distribute
the drasft, but that ought to be within ten days or two weeks.
It w111 have to be, because they adlourn on the 28th.

M, LEMAEM: IF they <o 1t by the 28th of ¥ay, I
puess he can't get 1t In the Bar Assoclation Journal before
July. can het ‘

THE CHATRMAN: Thet 18 early enough. Thst will be as
enprly z#s the bar will get the coples.

MA. TOLMAN: There is one other thing I wanted to ask.
you. Suppose the subcommittee wms sble to get specific sug-

gestions from Mr, Williams of the Lands Divielon, if 1t seens
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to be worth while, can we subnlt 1t to the Conmitieer?

THE CHATRMAN: OF course. Anything you want. I
can't wouch for tﬁa.fast that the members willl be able to situdy
therm, but thst is Q@ to them., I shall be glad to recelve any-~
thing of that kind that you want to send m&fﬁné, 1 T have any
lde=s, T shell be glad to respond.

HA,. LEMAMNN: If the subeommlttee get sugrestions
from the Depsrtment of Justice, they ought to try to see if
thﬁg cen get agreement between the Department of Justloe snd
theee title people before they go any furthepr with the Committes.

THE (HAIRMAN: That is the fﬁ@ling we had before,
that until the Department and the people interested got to-~
gether, we wepren't interested.

MA, LEHANN: Ths guestlion la, what is the time limit
whieh we shall fix for the sending in of cdomments by the mem-
bers of the bar, and the dlscuselon indleates that 1t cannot
safely be before November 1, snd I am not sure but that you
think 1% ought te be later than Hovember L. What ls your sug-
gestion, ¥Mr. Chalrmsn?
| THE CHAIRMAN: What is the cate we fixed here?

JUDOE CLARK: September 1.

MR, HAMMOHD: To what date 4id we extend it, wr.
Chalrman? .

THE CHATRMAN: TDecember 1.

JUDGE DONWORTH: November comes in on a Thursday.
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M. LEMANNG: Yhat time would you suggest, My. Chalpe-

THE CHAYRMAN: I have & feeling which may be a
defeatlet feeling, but 1t 1e¢ a feeling that you are not goling
to get the Court sble to promulgate the ruléa January 1. Once
you sdmit that, 1f you want to admit 1t, T don't coe any reascn
to meke it November 1. I would Just as soon meke 1t Januwary 1.
hold our meeting in Jenuary, znd glve the bar the fell and
early winter months to go through 1t, with no excuse st =11.
Give them plenty of time. Why do we want to meetl in Tecenber
instead of January if in elther cace we can't get the rules in
force Janusry 17t T don't think you will.

| PROFRSEOR SUNDERLAND: It would make a bettep impreg-
slon on the Gourt 1f we Aldn't give those things to them st a
tlme so that 1t looked as If we were trying to raillrosd the
thing through in & very short tine.

THE CHATEMAN: That is vhat I wes thinking about.

If I were dolng 1t, I would make 1t Janusnry 1 for the bap's
comments to come in and give them the whole year.

M. LEMANN: That would mean Februsry or March to
get 1t baek to the Court, I fear. |

JUDGE CLABK: why don't we goa?romige on Dscember 17
Decenber 14 a month that they are not likely to do very much.

THE CHAIRMAN: I think that is the date we fixed the

last tlme, nfter renewal of 1t. I agree to that, T think that
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is a reasonable suggestion.

MR, LEMANN: Then, leave the date of the Committes
meeting to be Tixed after you see how many comments come in and
how much work you ha?g to do to get 1t shaped up. ITf thers
aren't a lot of them, maybe we could meet in the early ovart of
December. Otherwlse, 1t would have to go over until January.

THE CHATIRMAN: All right. Buppose we put in our
foreword, then, that we aak for comments by December 1. I
don't thlnk we will have any squesl sbout that belng too early.
Is there any further businesst If not, the meeting is
ad Journed . ‘

[The meeting adjourned at 4:00 p.m. ]
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