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WEDNEBDAY MORHING SESIIOR
[Continued]

Hay 2, 1946

THE CHAIRMAN: We will go shead with 71A, then. You
w1ll remember that, after talking the matier over with the
chairman of the subcommittee and others, we declded 1t would
save time 1f we had ¥r. Hammond take the minutes of our last
meeting and, according to the Comnittee's instructlions, make a
recast sf 71A. Due to an oversight on my part, I didn't under-
astand that 1t wze being held up, gﬁﬁ it aldn't get to Hajor
Tolman and the other people as soon as 1t should have been re-
celved., Yo, I don't understand that wé have aﬂyﬁhlng before
us fron the subcommlttee. We may have. ‘

MR, HAMHOND: Yes., 1 have a letter from Mr. Tolman
making suggestions as to the draft, and we will bring up all
the points he made,

THE CHAIRMAN: Let's start in on this draft of 71A.
Is there any suggestion aboul sub&ivisicn (a)?

MR, HAMHMOND: No, slr. |

THE CHAIRMAN: I mean from the Commlttee here.

HR, HAMHMOND:; Excuse me. :I thaught you were talking
about suggestions from the bar.

- THE CHAIRMAN: Subdlvielon (b) is that one or more
separate pleces of property sought to be taken may be §§aceeﬂeﬂ

agalnet in the same actlon., Ie that the way we ordered 1t in
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that meeting?

ME, HAMMOND: Yes, sir. The only thing about it, as
you will gee if you read that note, that I wae also supposed to
eall attention to any suggeatigﬁs that hadn't been considered
at the last meeling. }

THE CHAJEFAN: Do you think these are ones that we
ought to go into?

" MR, HAMMOND: The only polnt about 1t was that there
were four ohjeetlons %o this subdivision, but they'seam elther
to overlook our provisions for separate trials in the general
rules or to think that the provisions in the general rules
didn't cover.

THE CHAIRMAN: Th@ylwer& wrong about that, wersn't
they?

MR. HAMHOND: I think so. I think the general rules
are suffieclently broad to cover thile separation. The only
thing is whether you want %o put a note to the subdivision
ealling attentlon to 1%,

[At this point the followlng representstives of the
Department of Justice sppeared: ]

Jd. Bdward Williams, Acting Head,
Lande Dilvision

Frank Chambers, Head, Leglslative
flection, Lands Division

Ralph Luttrell, Lande Division
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THE CHAIRMAN: There arve two members of the Sommitt@e
who have to leave, one of them at twelve-thirty. I undersiﬂed
that you had a spseial objectlon to the draft or comuent, some-
thing to do with naming &ll the owners, Is that 1t%

MR, HAMUOND: That ie what I understand.

THE GHAIRMAN: Ve shsﬁld like you to present your
thoughts about that, snd then in whatever time you have left
befors they go, we will fake up anything else that you have to
present, | |

I think that 18 probably the vrovision in line 14 of j
our draft, at the top of puge 3, where it says, "Except as |
hereinafter provided, the body of the complaint shall name as
defendante all persons appesring of record or known to ths
plaintiff's attorney”. Is that the olause?

MH., HAMHORD: Yes, sir.

MR, WILIIAMB: We have perhape what you might call
two Tundamental oblsctions to that langﬁage; rather, one funda- :
mental objeetion perhaps with several garts,'and then aome %
technieal objectlons, as you might eéll them,

¥You reeall at the last meeting; 2t whlah you were
kind enaﬁgh to pernlt me to appear, we dliscuseed the need for
dlecretion in the pleader as far as the naming of parties was
enncerned, You will probably recall that I used the 1llustra-
tion of a defect in the granting oclause, 2 Questién ralsed as

to the ingufflelency of a granting clause, whieh might, for
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example in Penneylvanls, be construed to be msaningless, vub in

Virginis, say, alghl be construed to be fatal to the lnstru-
ment. I was under the lmpresslon after that dlscussion thatl
cTfTorte would be made %o sdopt language in a ruls whlch would
parmit sowe diseretion Ain the pleader, 80 that you would no%
unnecessarily encumber the federal courts with defendsnts and
encumber the marshal with the dutles of serving them and of
pﬁblicatian and encumber the attorneys for the plaintiff with
the duty of loeating partles who really hed no subestantisl
interest at all or, In fact, any interest in the compensatlon
or in the proceedings as ouch.

Under the lenguage that 1e submitted here, 1t lg pro-
vided that "the body of the complaint shall naeme as defendants
all persons appearing of record or known to the plalntifi's
attorney to have interests in the property as owners, snoum-
braoncers or otherwiée.“

lertalinly ﬁhraugheut these chaine of title we find
many defacts in conveyances, Phose people represented by those
defecte are certalinly people who have interests of record, bul
at the same time thoss objectimns and defects might be cuved by
varions things, such as, Tor example , adverse pogsesslon,
84111, those peaple would have interests of record, and we
would be forced to Lmplead them as defendants and serve then
1h aceardance with these rules. I think that is an undue

restriction. I think thers should he some liberality allowed
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in the namlng »f sthese defendants,

Also, of course, there ls no dlstinctlon made as b0
the time of tha ssarch that would be required. The general
regulations of the Depsrtment of Juastice provida, for gxample,
that on the Bastern Cemboard an BO-ysar search generally would
he sufflelent. In other states we go back to the original
source of the $1tle, particularly in some of the western siates.
How far back we po generally depends on the clreuamstances and
the nesd for epeed. We wouldn't be glven any discretion along
thot line hef&.

If we use certifiostes of title lesusd by tlile coa-
ranies, of course we would have in our contract to ask them %o
furnish us with the nsmes of sll persons appsering of record
heving an interest in the property. That lsuguage is praeili-
cally identical now with the language that warﬁse in giving
these orders to the $itle companles., We findktﬁat, as & resuld
of that, they will give us in thelr certificales of titls
objections to the t1itle whileh constitute purely technlcal mal-
ters and which they freely admit they would not include in
thelr certifisates were they issulng an insurance polley. In
other words, they say that under language of ﬁh&% kind, they
sannot assume any risk; they ean't take any chance, becauss
théy must certify that the parties that they glve us are all of
the partiss who have any lnterest of record, They must eeyiify

finally, when the title is in the Unlted Htates, that ihe Unlted
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States doees have an indefeseible Tee sluple Hitle of record.
They alro eay, "Were we To tak%e oul Insurance pollecles, those
matters would be elimlnzted,” and of course in s good nmany of
these companies the insursnce vpolley would be lssued for an
additional consldsration,

17 we have language of thie type In a rule, 1% means

that we will have to get the same type of informatlion from the

tltle eompanies, and I don't belleve that they would 1ike 1%,

T know that they cannot furnish us with the addresses of these
peonle, and for that remson I think that there should be a sub-
stantial amount of Alscration given to the pleader, depending

on the type of acquisliion that is invelved, For example, 1f

we were scquiring an eassment of some kind, paylng very 1i6%le
value Tor 1t, we would not feel Justifled ln making the expendl-
ture of governdent fande thet would be resmiired for o complete
abatract back to the gsource of fthe title., I we were acoulring
a temporary intereet ln a plece of farm land for the purpose of
constructing a temporary housing project, such as a trailer
eamp, and were paying, Tor example, filve or ten dollars a year
rental for that land, we would not fesl justified in golng back
to the sourcas of title sndé spending ler greatsr money for

title evidence than we are paying for the interest in the land,
in additicn to going to the sxpense of eerving all theee

persons for that mlnor interset. That would be reqguired by

thie rule. If a persen iz lesslug some property, for example,
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a store or & Tarm for a temporary period, he doesn't neces-

‘sarily examine the title baock to its ineeption and ilmplead all

persons having any intersed of record thers, regardless of the
technlcal defects.

20, those are, I belleve, gen@r&liy the reasons that
we think there should bs more relaxation in this ruls.

MaJor Tolman will veeald shat last fall in Ohicago
&e'éiseusaea this thing somewhat., There wss ovjection made at
that time to the language apyearing in the draft submitted to
the beneh and the bar, That language read, of courss, a8 you
know, Sthat:

"The somplaint shall name as defendants all owners
of and partles Interested in the properity sought fo be taken,
1 k¥nown, aund all sthers shall bs made defendants under the
deasignation of 'lnknown Owners.,'®

There wzs great objectlon to that language, apparent-
1y on the theory that that would permit us to do things with
veated property interests. Of cauége, that is noi our inten~-
tion, Major Toluan at that time ssked us to submit some
addltlional langusge, there ﬁelng so much oprogition to this.

We did so et that time, snd 1t was what we thought would permit
ug to sxerclee ponme diaeretian and at the same time would
completely satlafy all of the requirements that anybody should
desire in the matter of nsming defendants,

You recall the langusge we gave you, HMajor, at that
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time out there. We haven't heard sny more of that, I assume.

THE CBAINMAN: Ye have never seen 1t, Mr, Hammond
walted on maklng hls draft and azys he hag not ssen 1%,

MR, YILLIAME: Yes., I dldn't submlt it to Er.
Hammond,

THE GHAIRMAN: Did you submlt 1t to the Commlites?

HR. WILLIANS: To Major Tolman in Chlesgo last
Séptembar. ¥ou resail that.

THE CHAIRMAN: Have you a copy of it here now?

MR, WILLIAME: Yes, olr, I have a copy of 1t here,

THE CHAIRHMAN: Suppose you reasd 1t to us,

MR, TOLMAN: Of course, I don't have 1t word for word
in ay mind now, but I know, Mr., Chalrman and Gentlemen, that we
made every effori that we could make %o gelt language that would
meet that posltlon taken by the Lands Divislon, 1T 1t was
possible to get languape of that sort which would also sablsly
the bench and the bar. We sald that 1f the eriticlsm that they
made of the looseness of our rule could be met, 1t would be a
delightful thing and everybody would like to do 1t. We never

were able to get language agreed upon, but I do think that the
language we usge now glves the flexlbility that is deslred in
the cases where ilunmedlate possesslon is taken, and it leaves
only the fleld where there 1s no immedliate ﬁakiﬁg. That 1z as
far as we were able to go.

CTHE CHAIRMAN: Could you read that proposed suendment?
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»lates to this draft, does 1%7¥

M, WILLIAMB: Yem, 1% relafes $o the same aublect,
and 1t was with %he idea in mind that the plaintiff would exer-
etse reasonable dlllgence in the making of thle gearch along
ha 1line that we Alseussed previously, th&t:hs ghould be glven
some dlgeretion. I think we are agresd on that, aren't we? |

JUNGE DOBIY:  Yuppose you read the language.

THE Gﬁﬁlﬁﬁgﬁ: He would 1like you to read your Dro-
posal, and we will see how 1% difTers from thle,

MR, WILLIAMS: “The attorney for the plalntiff shall
exsrolse resgonabls dllligence $o proartdin the owners of and
partien 1nté?est%ﬂ in the proverty sought to he taken, who
chgll Te named as defendants. Thoze who are known shall he
deniznated by name, snd those who ave unknown shall be desig-
nated as 'Unknown Ownera,'"

SHE ORATRMAN: 7Tn the sbeence of any reference to the
resord owner, would all these title fellows oblect to that on
the ground that 1t doesn't make 1t clear that you are not uging
resgonahls Alligense AT you don't go to the abetract offié@s
snd et the records?

MR, WILLIAMS: I don't see how they could, Obviously,
tn exercige ressonable dlligence %o &scerialn the swners of
real eatate, there is only one place that you can get Lt, and
that ia frowm the puhlle reaoords.

THE OHAIRMAN: I don't want %o lnterrupt your
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statement, but I would like to ask one question right here.

“The draft befpre me ls the one that we had made up here, It

gays that "ths body of the complaint shall name as defendants
all persons appsaring of record or known to the plalntifi's
altorney to have Intereste in the property ég owners, encum-
brancers or otherwise.,”

That ls a copy or & paraphrase of the provislons that
apgeér in & great many state laws. They say, "the owners
appearing of record".

Confronted with a clause llke that, the lawyer
exsmines the tiltle and makes up hig nind who the record shows
has a real interest in the preyé}ty and, if he thinks he has
one, he names him; i he thinks he really hasa‘;, he dogsn't
name hlm., That ie a hazard that the plaintiff takes, if he
doesn't name everybé&y who appears of record to have some
interest, who really has ons.

I don't see the slighteet dLfficoulty about dlsecretion.
The Department of Justlee under thieg elause looks st the record
to make up lts mind, to ses who reslly 414 have any. If it
wantes to leave a man off because 1t thought his was a mere
teochnlcal interest that might be barred by statute or adverse
pogsesalon or whatnot, leave him off. It dossn't annul the
proceedling, and 1f it turns out that you made the wrong guess
and he ls an owner, then you are Just out of luck. ¥ou have to

take that chance, but I don't see why thls olause doesn't glve
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you pertect freedom about that.

HR. WILLIAME: The only diffieulty, Mr. Thalrman, in

~the first place, ls that our attorneys do not search the records,

The U, 8. Attorney does not go to the county land records in
all these countlss t&reﬁghaut hig dlstriet and make a ssarch of
the records, He gets cerilficates of title, Those certifi-
entee of title in most instancer probably are prepared by
attornsys. Haybe they are not. Many of these title companles
have their own %tltle plante. ¥We don't know whether they get
thelr information from the publle land records or not, We
have no way of telling the eourt that %hes& are all of the
people appearing of record from a personal gsearch by the
atitorneys., We have to rely upen a aertifieata of title, and
gcﬁﬁ courts, such as Judge Chesnut, Tor ezample, require éhat
the sattornsy aoctually making the search for the title company
ae the basis for thelr certiflonte of title appear and
tentll'y ar an expert wliness on the condltion of that title.
That, 8 & practleal matter,ls what we are up agalnsg
here. 1t tan't a case of our going over and searching the
record &nd saying, "Well, we don't think that this person has
an interset, o we won't implead h}ms* ;%% are glven a certifi-

cate of title with a great many objlectlonse, and that is the

~evidence of tltle on which we base our plesding, on which we go

to the court for dlstribution. The court reauires that title

evidence,.and every one of those 1little obJectlons ﬁas to be
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reprosented by somebady Ln court, thers has to be service upon

N

him, and the court as s matier of law must adjudicate the
interssts of the partles an represented by thoce objectlons.

THRE CHAIRMAN: Puppoce you left a man oub bhecause you
thought that the interests chown on the gﬁ?ﬁifiaaﬁe ware Loo
11%tle to amount to anything; you didn't name hlm, and you ook
your chance on his having a real interest. Hhad would happen
té you?

¥R, WILLIAMS: Whatever his intersste might be, of
rourse, if he covld satabllsh in sourt that he had a compensg-
able Interest iln the propsriy.

| PHE CHAIRMAN: BPut you haven't served hlm; you
haven't naned him.

HR, WILLIAMS: We haven't served him, and he is pro-
tected by the Pifth Amendment to the Uonstitutlon that hils
property cannot be taken without jJuet compeneation being pald
for 1t or without dus process of law, and undoubtedly he has
an action under the Tucker Aot |

7Y CHAIRMAN: ALl right. But you have the dlscre-
tion to take the chance that he has & olaim, haven't you?

MR, WILLIAMS: T don't %hink we would have under thils
language: "the body of the complalnt shall name az defendants
all persons sppearing of record ..., to have interests in the
nroperty”. |

THE OHAIRMAN: I construe thet to mean thal if the
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lawyer did examine the title and concluded that a substantially

a good $ltle was in Bmlth and Jones, he would be dlsrepgarding s

lot of technical things that might be dlselosed. Go shead, I
am taking your time. We want you to make your statement,
MR, WILLIAME: In any event, the tiltle companies will

not so construs i1, and they inslst on these objecllons belng

cleared.

) THE CHAIRMAN: WYhy should 1t be their business to
inelet?

MR, WILLIAMB: Beoause they are required under jﬁst
about simllayr languape that we glve them in the contracis to
Turnish that information %o us,

THE CHAIRMAN: Buppose you luook at it and say thab
these are Jjust technical defects, that the Tellow hasn't really
ownershlip, that you won't name bhinm ss defendant, that Dwmith is
the real owner on the record, and you go shead. What of 167

MR, WILLIAME: Of course, we ocouldn't tell sciually
28 to the valldlty of those objections because we don't have
the setual instruments before us., We have never seen the
regords, and we don't know upon what they are based. ¥We have to
rely upen the disceration of the tlile coupanles as they pult them
in. In other words, those are objectlons sgalnet which they
will not guarantee. They think they are th&t substantial.

THE CHAIRMAN: You want to fire shead and leave out an
obJection that they thlnk ies a substantlal one¥
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HR, WILLIAME: Not necessarily fire shead., Hers are

‘the types of objectione that we would like to elimlnate, Tor

exanple, and I am taking a few here from the actual filss of
the Department of Justice, certifiecates of title issued by
title companies. An objJeotlon was made to é break in the chain
of title following the year 1853. Objectlon was made to the
proot that J. D. Oravette was the same person as James D,
Cravette. The qaeﬁtian of 1nltials or names. The title con-
paniee consider those thinge %o be material,

THE CHAIRMAN: You wouldn't, would you? If that
tltle certificate came before you, you would throw that man
out and say, "I @anft name him ag defendant," wouldn't you?

MR, WILLIAME: 1 don't know whether we could or not,
operating under thls rule, because we are requlred to show all
persong appearing of record to have an Iinterest in the land,
and that man as o matter of record has not conveyed his
interest out, so hs stlll owns the title.

THE CEAIBRMAN: Appearing of record to have an
interest. On your statement, I don't think it appears of
record that he has.

, ME. WILLIAMB: If the conveyanece ig to one man by onhe
name and the conveyance out le by another name, you ocan't say
as 5 matter of record that the mén'who ascquired the property
has convaeyed 1%t out.

THE CHAIRMAN: You want us to leave out, then, all




1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bidg.

Cleveland

New York

Law Stenography © Conventions ® General Reporting

Chicago

Washington

714

reference in the rules to psrsons appearing as record owners,

‘don't you?

B, WILLIAMS: We don't eare, if there is something
megleal about that expression, "of record,” keeping in mind
your point that these people have an iﬁteraét that hae to be
pald for AL we mlse them. We would Just as soon have the words
"of record” put in there, as long as there is something put in
thers that gives us some discretion that will not force us,
1f we are taking a very inexpensive casement for a pipeline--
for example, a temporary pipeline across some farmer's land-~

to make a complete search of hie title. That ils exsctly what

we would have to do under thls rule, besause there is no dis-

eretlon given to anybody for any purpose. He hap to name
everybody appearing of record,

THE CHAIRMAN: What de you do in all the states under
the conformity system where they have clauses 1like this? |

MR, WILLIAMB: You referred to this language being
similar to that of & great many etates. Eleven states have
language that is pretty comparable to this. In some of them we
Tind nothing. In some of them we find very liberal require-
nente sg to naming of partless. As a matter of fact, we don't
attenpt to comply with those state statutes. We look upon
them more or lese as matters of substance, énd we do in most of
them a great deal more than the statutes require.

THE CHAIRMAN: In Connectlout notice is given to all
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peregons anpsaring of record, persons holding any morigage,

{1ian, or other encumbrance, and so on, What do you do in g

ease like that? Don't you form a Judgment on the record as %o
whether there ls really an interest in Smith and Jones?
MR, WILLIAMS: Yes, as to whebher there is really an

intereszt, we would,

PHE CHALRMAN: Why don't you do that under this draft?

MR . %ELLE&%S% Under the Conformlty Aot, of course,
we are regulred to comply with those state statutes, sssuming
that they are statutes of procedure only, 88 near as may be,
not as near as may be possibdle. 8o, we are not bound to a
etrict ecompllance wilth thosge statutes.

THE CHAIRMAN: In Minnesota: The names of all per-
pong appearing of record, known to be ﬁwneﬁs.

ME, LEMANK: Have we had the alternatlve languagé
oroposed by the Department?

THE CHAIRMAN: He - Just read it to us. Do you want
it read agaln?

MR, LEMANN: Yes.

THE CHAIRMAN: Will you please read that proposal
agaln®

MR, WILLIAMS: "The attorney for the plalntif? shall
exerolse ressonable dlligence to ascertaln the owners of and
parties intereeted in the property sought to be taken, who

ghall be named as defendants. Those who ér@ kKnown shall be
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deslpgnated by name, and those who are unknown shall be desig-

‘nated as ‘Unknown Owners.'®

THE CHAIBMAN: Do you have any proof filed that he
d1d exercise reasonable diligence? Anything of that kind?

MR, WILLIAME: We furnilsh whatevef proof the court
might require. Certalnly if the court raised the question or
if a party ralsed the guestion and inquired as to what means
were taken to ascertain these parties, he would Turnlish a
certificate of title or he would furnish his abatract of title
or he would tell the court what he did or what one of hils agents
did in the mstter of makling s pencll abstract or an actuasl
search of the records, depending on the clroumstances sxlstent
and depending on the necessity for apeed in the first instance.

I think that such language as that would eliminate
the complications that appear in the Eprll 14 draft in the
matter of golng into detall and spelling out these things.

Incldentally, on the effort made here to eliminate
some of the objJeotions we made at% the last hearing, thers sre
one or two other points that should be included.

Hany times, regardless of the deslre for immediste
postesslon, we wani to Tile condemnation proceedings covering
the entire area long before we have title evidence., We want

to do that to stop the trafficking in titles. We want to £ix

‘those tiltlee ns of a certaln date, and particularly we want to

Tix the wvalues. Not only do we want to sbop the trafficking in
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real estate that might increase the values, but we don't want

“to take a plece here for construction purposes and a yzar

later take a plece over here that has in the meantime greatly
been enhanced in value by reason af the government projeot.
We want to take in bthe whole area. We want %o stop the
traffTicking in titles and flx the titles as of that time. Th&t
1s a perfeotly lawful and proper procedure to follow.

THE CUAINMAN: Your point 1s that you ought to be

allowed to start your proceeding before you know who are the

owners.,

MR, WILLIAME: That is exmctly the polnt.

THE CHAIRMAN: How do you handle that?

MR, WILLIAMS: We Just file a blanket condemnatilon
procasding, Treating 1t as an sctlon ln rem fundamentally in

the firat inetance,

THE OHAIRMAN: You don't name any owners?

MR, WILLIAMY: Yes, we do. We nmme the owners that
we find in posesslon. Gensrally, 1t 18 a simple thing to flnd
oul who is in possesslion or to make a quleX search of the
resord. We can take a last owner search very quiekly in an
area and ean find the last owners of resord, but when 1t comes
to getting an absiract of %1tle or callling upon the title conm-
panies immediabely e furnish we with 180 or 200 eaétifiaates
of title by tomorrow mornling, you simply can't do 1it.

THE OHAIRMAN: Have you a proposed amendment to nanme
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£ll the persons you know of at the time ygu'file the petition,

or something llke that?

MR, WILLIGHE: No. I feel that the naming of the
parties under the language that I have suggested here, the

gxergise of ressonable dillgence, would mean reasonable dili-

- genee under the elrcumsitances exlstent.

_ THE CHAIRMAN: You mean you wouldn't have to name
thémaat all 1T you had $o hurry with your petitlon so fast that
you dldn't have time to make any search.

M, WILLIAME: At that time I don't think we would
have to. Particularly, could there be an sxplanation made in
the notes to the rules as %o whaﬁ.wa have in wmind on this
thing, perhaps to clarify 1t%

THE CHAIRMAN: Then what do you have to do after-
wards? According to your theory, when you have your tltle
record and you find that Swmith, Jones, and whatnot are really
the owners of record, how do you add them to the proceedings,
not having named them originally?

MR, WILLIAMS: By amendment, and we have successive
amenduents, depending on the glze. We amend as to certaln
tracts, 1t may be that as to a great many of these tractis we
won't bother to amend because under the Hecond War Powers Aot
we are entitled to go in under those clrcumstances, whether we
take poscesglon or not, and acquire by direct purchase. Az a

matter of fact, a great deal of this land that is under
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condemnation proceedings was acqulred by direet purchase,

avolding the necessity Tor publication and for service by the

marahal and a1l that expsnse. We take thelr deeds,

THE CHAIRMAN: If I may statle your positlon about
that, then, you don't want to have to name 511 the owners at
the time you flle your petition, when you haven't had time to
look them up, bul you want some provislon made to allow you te
go ahead without searching for all of them, and 1f some do
appear alfter the grﬁaéeélngs start, after you get Judgmeni, you
are obliged to name them and bring in the partles interested,

JUDOE CLARE: I questlon that.

MR, WILLIAWMS: I might also suggest that in this
draft reference 1s made to the exception when lmmedlate
pongession is to be taken upon the filing of the complaint or
when declaration of taklng is to be taken upon the Tiling of
the complalnt.

THE CHATRMAN: Is that in thiec same gection?

MR, WILLIAMS: Yesn, sir.

CHE CHAIFMAN: What line is that?

R, WILLIAME: Starting on line 18. "If the plain-
t1ff intends to file a Aeclaration of taking with the complaing
pursuant to the authordlty”®, and so on, "or if imm&éiate posses~
alon is to be taken upon the fliing of the complaint ...., the
body of the complaint need name as defendants enly.aaeh oOWNBrs

58 are known to the plaintiff's attorney at the time of the
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filing of the couplalnt”. Then 1% goes on with the excesption,

“"hut hafore any proceedlngs®, and so farth,

We cannot, of courss, 1limlt the Declaration of Taking
Act to the use of a declaration of taking at the lnception of
the proceedlinges, that 1s, upon the filing ef the complaint,

An act of Congress glves us the right to file the deolaration
of taving at any time hefore flnal Judgment. The sane 1 true
55 an order of possesclon under the fecond War Powers Jct or
under any other get. To get your order of posseassion, you
don't necessarlly have to file your declarstion immedlately
upon the Tiling of the complaint.

B0, those conditions, of course, are not taken care
of . These matters that I am dlscussing now nlght come under
the head of technleal oblections to the complalnt, but ithey are
only some of them, I feel thalt we can aveld the complicsatlon
of trylng to list all of {hese things in a rule to guard ;
ugainst the posslblillty that the ascts of Congress might be
thwarted, by pernitting us to exerclee reasonable diligsence
under the clroumstances exlsting as of the time the complsint
ig Tlled.

I should 1like in this connsctlon to point to the
record of the Department--

THE CHAIRMAN {[Interposing): Excuge me. I may be a
Little dunb asbout 1%, but I am not gulte clear what you wani

done with this provision sbout declaratlons of taking. What 1s



1370 Ontario Street

.51 Madison Ave.

540 No. Michigan Ave.

Mational Press Bldg.

The MASTER REPORTING COMPANY, Ilnc.

Cleveland

Law Stenography @ Conventions ¢ General Reporting New York

Chicage

Washingion

TEl

your eritlcism of 147

R, WILLIANS: X mean the authorliy to permit the
t1ling of & complsint without the naming of all the necessary
parties only when the declaratlon of %aking is to be Tiled at
that time ls not sufflelent,

THE CHATIEMAN: Your brosder protection covered that,
didn't 17

ME., WILLIAME: Yean,

THE CHATMMAN: In other words, you want %o name only
those that you Xnow sbout when you flle the petitlon, whether
1t 15 a declaration or not.

MY, WILLIAMS: Bxsetly., We don't kna¥ and, of course,
we have no control over whether a declarstlon of taklng ie or
e not to be filed. That 1e » guestlon for fthe acqulring
agency.

MR, LEMANN: Pidn't you say, "knew or could ascertain
by reasonable diligence®?

i, WILLIAMS: Yeg, sir.

MR, LEMANH: Isn't that your proposal?

MR, WILLIAME: Yesm, eir,

¥H, LEMANN: ¥ou are not restricting 1% to thosge you
know,

My, WILLIAME: Oh, ne.

MR, LEMANY: You are willing %o include those that

you could ascertain by reaﬁonahle dlligencs,
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M, WILLIAMS: Yes.

MR, LEMANN: Suppose somebody says that "ressonsble
diligence” means golng to the records, that 1t 1s not resson-
shle not to go o the records, What would you say to that? o

MR, WILLIAME: We would say, of G§R?ﬁ&, it is
reagsonable to take that positlion.

Wh. LEMANH: Then, your “reasonable diligence®
phrase brings you right back to the publie records, where we
have‘it now,

MR, WILLIAMA: Yes, 1% would, but it wouldn't be so

reatricetive ae the lanpuage you now have,

MR, BODGE:  You want the right to exerciss reasonsble
caution, reasonsble Judgment, in dealing with the absiract of
tltle.

MR, WILLIAMS: Yees, slr, and partleularly on the
temporary interests in some of these low-value sasemente and
that esort of thing., It seens to me we Just muet have 1t.

MR, DODGE: You are not getting away from the nsces-
alty of having an sbatract of title.

MR, WILLIAMS: ©Oh, no.

MR, LODGEE: Merely to view it with & comumon-sense
polint of wview, » 7

MR, WILLIAMS: Yes, that ie exsotly 1. There will
be instances where we will have attorneys or agents Tor ascguir-

ing agenclies who will personslly make an abstract and personally
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neke @ search of the records. In many Instances our own

sattorneys have done thal., We have gent them out to Hemphls or

FPitteburgh or other places partlcularly to check the records
witere we are worrié& zbout & big project. I we sre paying
2250,000 for a $1tle for a new federal building in Detroit,
#Michigan, we ftaxe a real look al that title, or if we are
going to put £5,000,000 worth of wunitlons plant on some farm
iaa§ down in Mieslssippl, we really take a look at 1f, but if
we &ge taking the temporary use of that land for one yesr,
maybe with the right to renew 1t for agnother year, and are
paying two or three dollars a year rental for 1%, we don't
think you should make us spend many, many iimes the value of
the Lnterset we are taXlng Tor title evidence.

AL the same ftime, 1f anybody is hurt by thils nmutter,
ne 1ls going to be taken care of one way or the other, I an
sure.,

That brings up the point of the record of the Depart-
ment through war tluwsg hers during the greatsst frenzy for
land acguisitlon that anybody has ever known. I don't know
anyhody, mortgagee or otherwlise, who has been wmlesed in this
program and hasn't been pald for his property. I would 1like
to ask you gentlemen if you do know of anybody whom we have
mliastreated in the handling of these procesdings,

That ias why I suggested at the last conference that

if the language in the rules that were submitted last fall at
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Chileago o the bench and bar was g0 objsetlonable to the

"people (ineidentally, 1t was not our language; 1t wap exactly

the language that appeared in the 1937 draft of these rules),
and 1 they think there is room for short-culs and iff they
completely mistrust the Department of Justiee, then lsave 1t
ont entirely and let us stand on the present basic law as 1%
is now to avold thlas complication, That 1z the reason I made
She suggeatlon al the last conference that we are willing te
aanférm with the state statutes as they now are, and I don't
see how anybody could complain of that. |

THE CHAIRMAN:  Then, you are really not interested
in petting a aniform rule at all,

¥R, VILLIAMS: Yes,

THY CHAIRMAN: Hot to the extent of bsing dle-
osommoded by 1t.

MR, WILLIAMS: Fundamentally, we are ?eny much
interested in gettlng uniform rules, but when youn come down to
determination of lntereats of record, you are bound to have to
conform to the satate laws., Titles to resl estate, as you all
know, are based umon the laws of the individual states, and you
muat make the determination by ajecomplete regard for the laws
of tho=e states. BSo, actually, we ars conforming to the laws
of the etates. You must in & thing of thls kind,

SEHATOR PEPPER: It ocours to me that part of the
diffienlty ig that the liberallty that you seek ls expressed 1in
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terms of dlligencs, whereas really At invoives an element of

“dlscretion, an 2lement of Julgment. I suppose the d&ifficulty

in making a ruale ?aspeating a dselasratlion or complaint is that
you don't want to say that there should bs named ne defendants
anly those whom eounsel for the olalntiff iﬁ the exsrclse of
sound dlseratlon thinka ought to be defendants. I you put it
that way, you are up ageinst an objection at once. Somebody
ﬁ§y§, *The guestion of who ought to be defendants In a title
c&sﬁhagpenda on the people who have the interests and not on
witom the plalntlff's attorney thinks should be Joined,®

MR, WILLIAMS: That is right.

SENATOR PEPPIR: If you express it 1n terms of
reasonable dlligencs, you really don't accomplish quite what
you want, because "reasonable diligence” is Just as VEEUS A
Lterm as the other, and, as you have sald yourseli, 1t not being
feagible for the offlicers of the Unlted ftates to search the
orlginal records, you are met with the objesction that the
records haven't been searched, and then the maswer to your con-
tention i1s that you haven't used reasonadble diligence,

It #sens To me that you really have to take the
voaltion that you had better travel along as you are on the
state statutes or else frankly say that the kind_af buginees
that you do requires that you should have the power to deter-
mine who ought to be Joilned ae defendants and whég ought not

to be joined. That last thing le something that I should
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think the Commlttee would shrink from recomuending, wouldn't

thay?

MR, WILLIAMB: Of course, we are perfectly willing to
go along with the present state gt&té%es.

MR. LEMANN: Where did the suggestion originate that
we ghould have uniformity?

THE CHAIRMAN: The Departuent of Justice. It came up
in*lSSB, I think 1t was. VWe were reaching the end of our
labore in getting out the originagl draft, and it csme from the
Department. We dldn't want to undertake 1%. We felt that
thers were a great many difficulties in the way, conflloting
aystems, but we got a letter from Attorney Ueneral Cummings
urgently reguesting us te do 1t, so we took 1t up and nade a
dralt. Immedlétely opposition arose from eome of the govern-
ment departments, becsuse 1%t upset thelr existing systems, and
they were quite satlsfied with them. At leset, we gol a letter
from the Attorney General, stating that on account of the
difficulties, he wouldn't press 1t, and we dropped 1. Ve
dtdn't teke it up the second time on our own motion at all. It
came (I have Torgotten Just how) from the Lands Divislon.
Wasn't that 1t?

. MB., HAMMOND: I think 1t did.

THE CHAIRMAN: They wanted & uniform syetem, and it

1s at their lnetance that we have done 1%. I have a feellng

myself that maybe 1f we had gotten Lt seven years ago, before
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211 this blg bunch of war expropriations cccurred, 1t might
huve been really useful to the Department, but now they are
getiing back on a sort of pescetime basis and are not pressed
wlth such a great volume of work on this thing} and they are
rather inelined %o say, "We can get alang'uuésr the conformity
ayetem."

Is that sbout 147

MR, WILLIAME: 1 think that ie right,

JUDGE DONWORTH: One of the largest condemnations
ever undertaken by the Government, I think, 1s a prejeet in
the state of Warshington eoalled by varlous names, usually oalled
the Hanford projeet. Do you know about that?

M. WILLIAME: Tt seems to me I have hesard about
that, yes, sir.

JUDGE DONWORTH: The U. 8, Distriet Judge for the
Eastern District of Washington, one of our very sble Judges,
=ho hee even been mentioned for the Suprems Court, Judge
Pehwellanbach, has been sitting on those cases and giviug them
very ocareful attentlon. I haven't heard, Mr, Willilams, of any
serlious diffleultles that you are wmeeting with there beyond
those that are ordinarily unavoidablas.

MA. WILLIAMB: There are gulte serious éiffieultie&
there on the matter of compensation to be pald, Thet is our
diffieulty. |

JUDGE DONWORTH: fThat is right,
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MR, WILLIAME: That 1s the prinelpal 4ifflouliy thers.

HR, LAMANK: Hr. Willlams, 1 we reach the conclusilon
thut the adoption of your language would not perm't use to get
the approval of the bar and Congress, or perhape of the Court,
you, as 1 underetand it,; would prefer to stick to the conform-
1ty system rather than to take the language in this drafi that
we have before us, the dralft of April 14,

MR, WILLIAME: Yesn, sir, thet 1s correct. We feel
that it would be very advantageous to have & rule, bul on the
naming of the parties, we will be perfectly satlsflied to follow
the state regulrements al that time.

MR, LEHMANK: Do you memn, have g rule that would pro-
vide for the conforuliy provisions on thles particular point,
but introduce uniforwnlty on other polnts? Is that 1t?

ME, WILLIAMS: Yes.

MR, LEMARN: That is stlll scﬁething aelpe, ian't 117

MH, WILLIAMS: That is what I had in nind at the last
meeting.

MR, LEMANN: T rather got the impresslion that you
meant, 1 we had to bring in a ruls bhat waélé require thiz to
be done, you would say, "Well, Just drop it; forget 1%, Ve
will go along as we are now."

i, ¥WILLIAMS: ‘Thera are cerialn ?@ry distinet ad-
vantages 1n other featurss of thls rule that we would like to

have, 1f we could get then,
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Mit, LEMANN: But you wouldn't think those adventages

‘were pufflcient %o reconelle you %o accent thls provision if we

had to inslet on thie provislon, as we thought, to meet reason-
able objesetlons to your phraseology.

M, WILLIAME: - I am afrald not, béa&ua@ it Just seems
e we %o be too unreasonsble when you conszider the great
variety of sacquisitions that we handle Ly condemnations.

' THE CHAIBMAN: I can see where you mlght not have to
ﬁame\them all al once 1 you dldn't know them and wanted to
start the proceedings goling and added them later on. That is
sasy encugh, The point I have in mind le that, when it says,
Towners appsaring of record”, somebody has to declde whethar
the wan le an owner of record.

HR. WILLIAMS: Yes. +

THE CHATRMAN: As a young man, I examined thousands
of abstracts. I looked at the record, and I decided whether or
not he appeared of record to have any interest, If I thought
the defect was technleal and not substantlial and 170 1% didn't
really worry me about the ownership, I ignored 1t., The point
I tried to make before wos that, on the face of this rule as
drgwn, 1T I were a Bepartment of Justice attorney, I would
vay, "I am golng to declde whether he does appear of record.
Hls name may be mentloned on the record, bubt I want to know
whether he really sppesrs of record teﬁﬁava an lnterest, and I

exercise my Judgment as & lawysr about that,®
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SENATOR PEPPER: It ig not z guestion of diligence,

but & question of judgment,

THE CHAIRMAN: Yes, When you exerciee your judgment
and say, "This fellow's name ls on the record, but he doesn't
appear to me from the record to have any r@#l interest," and
you drop him out of conslderatlon, all is well and good, I
nointed out that 1f you made & wrong guess aé to whether he had
& substantlal iﬂﬁereét, you jJust didn't get title %o that par-
tienlsr plece. That 1s the chance you take.

But I myself think that you sre setting up a siraw
man when you set up & certain interpretation of this rule for
the purpsse of showing how unreasonsble and difflcult it 1is.

MR, WILLIAMS: Yes, of course, bscause we have %o
work with 1%, ¥r, Chalrman. 1 wonld like to suggest that, if
your interpretation of that rule and that langusge as you Just
announced it were to be followed by all the courts, we would
have no 4lfficulty.

THE CHAIRMAN: How would the courts do anything elee?

MR, WILLIAMS: They would have to read the exact
language as 1t stands there, "interests appesring of record”.

THE CHAIRMAN: The sourt doesn't get to that point
unleas some fellow comes in and says, "I am interested in thls
oroperty"; and if he 1s, they let him in. That 1s all,

W, WILLIAMS: I know the attltude taken by the title
companies, If you give them that language, thatl 1e what they
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will glve ug, intereste appzaring of record, That le¢ all the
information we have, and the courte would regulre 1it.

THE CHATRMAN: fThey tell you what the nature of it 1s
in thelir certiflcate.

MR, WILLIAME: - Bomstimes they do. They will refsr to
& judgment or to an objeetion made as to knowledge of the un-
¥rniown helirs of somebody decessed way back along the line. Ve
don't have their naﬁéa.

\ THYE CHAIRMAN: Can't you unes that Jjudpment as o
whethey that 1s 5 substantial defect or not?

R, EiLLIAﬁS: The title scompanlesz construe it to
mean an Interest of record, and we have not personally séesn the
record, fo we don't knew, On the constructlon of due diligenos,
ressonable dlligence~-

THE CHAIRMAN [Interposing]: Aek them what the nature
of the interest is.

HH, LEMANN: If you had due dlligencs, you would
£t111 use the title oompany?

MR, WILLIAME: Yer.

MR, LEMAEN: If the title company came 1n asnd sald
that o1l there things exist, and so on, what would your "due
diligence” lead you to do when you got that report from the
title company? Yhat would you do? o

MR, WILLIAME: T think that, under the language

"reasonable diligence”, we probably would be entitled to use
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some discretion there.
~ On your ﬁiint, Senator Eggper, about ‘the construoction

of "reasonable diligence’, we weuiz lesve 1t entirely to the
court to determine, 1f the guestion were sver ralsed, whether
or not we had exerclsed reasonable ﬁiligansé.

MR, DODGE: What you want really is the right to read
reasonably the title repert.

MR, WILLIAMS: Yes, sir, that is ax&@t1y ﬁhat wegﬁant;

MR, DODGE: o disrggarﬁ unsubetantial technleal
interssts which do anpear of record.
| MR, WILLIAMB: Yes, sir; and we also want a little
1iberallty in the expenditure of money for $tiltle evidence on
these interests that we acquire that do not constitute fee
gimple titles and where the value is small and where we are
taking only s temporary interest. I think it 1s perfectly
reasonable to expeet that we could megquire those lnterests

without the expendlture of several times the value of the

. interest we are taklng,

JUDGE CGLARK: Mr, Willlams, 1f you once go to a title
company, aren't you pretty much Iin thelir hands?

MR, WILLIAMB: Yes, sir.

JUDGE CLARK: The question of whether or not you need
to go is a separate one, but onse you go to them as title
people, I have alwaye recognized as a practieal matter that

they held the whip hand, becamuee if you don't do what they say,

D
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they won't certify or guarantee the title, and there you are.

MR, WILLISMS: Exaetly.

JURGE CLARE: Isn't the Government, once you get in
thelyr hands, in practically the same situation?

MR, WILLIAME:  Yes, eir, There 1én’t any queation
shont it,

JUDGE DOBIE: But, as I understand 1%, i you could
give them languape a 11ttle more liberal than thls, then they
would hand you in a rather different certificate of title; 1is
that right?

' MR. WILLIAM®: Then they would give us a dlfferent
certifionte of title, and they would give us the names of the
interests ln effeot that they would want represented on deads,
and they would gusrantee sgainst everything; but they say that
under this type of language they have no diseretion, and they
muet show, Tor example, the placer minlng clalms filed yearse

back on the Molave Desert.

JUDGE DOBIE: I say that they are wrong and that what

you ought to ask for is a certifiecate, just as you stated, of
the names of the persons who, according to their Judgment as
title exsminers, have a substantial interest in the property.
You are the master of what you ask for, aren't you?

MR, WILLIAMS: DBut asking them for material in that
kind of language would not be compliance with thils rule.

THE CHAIRMAN: The rule doesn't tell you what you
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shall ask the title conpany for.

MR, WILLIAME: I know, bul we must use 1%, For the
court and in our allsgation ag to parties, we would have %o
use this langunge Ey saying, "The followihg persons are named
ag defendants and are all the §er5ﬂﬁg_a?pe&fing of regord or
known %o the plaintiff's attorney,” and so forth, with a colon,
and then ligt then.

) THE CHAIRMAN: You have exgminaﬁ the title or 3§u'
have had the $itle ésmpany dp it, and you know the nature of the
alleged defects and have formed your Judgment az an aiforney, as
ghy examiner has to do, that so-and-so doeen't have an
intereat of record, His name appears there, and there ls zome
point or techniemlity there, but you have resolved the polnt in
Tavor of the gsonoluslion that he dossn't own the property.

Every examliner of title does thai. You are misconstrulng the
language of thiszs when you say you have to do anything else.
You don't have to use the words of thils rule when you ask the
title company. You ask Tor a sistement as to who In thelr
opinion are the owners of the property, omitting what they
consider to bs unsubstantisl defects. ¥You asre asking for thelr
opinlon and not for a polley, arven't you? You don't want a
certiflieate on which you can hold them llable. You are Just
asking for their opinion, aren't you?

MR, WILLIAMZ: We expect to hold them llable also 1f

they have nissed géme partles with eubstantial interests. AS
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the same $ime, I don't think we could ssk the tlile conpany
Tor imformaﬁimﬁ along the line you have meniloned and then
reprecent Yo the court by the certlficate of the attorney for
the United ftates that these people represent all persons
sppearing of record, when we have told the gitla company, "You
disregard n lol of there people appearing of record.” |

THE CHATRMAN: It doesn't say, "sppearing of record’.
It says, "eppeusring of record %o have an interest”.

MR, WILLIAMS: Yes. ’ | |

THE CHAIRMAN: I contend that under these rules you
hgvg power, as an experlenced title mmn, to say whether or not
s man has an interest of record. I have sxamined thousands of
titles, and I nay havse m@ntianﬁéléefesﬁs, but I would say,
“fhis dossn't show that he hag any substantlsl interest of
record or anything that affects ths marketability of the title.”
That is what you do under thie,

Now let me ask you a questlon about the Jury business.
There is & statement in this rule that the parties have a right

to trial by Jury. I am asking if you know anything about the

‘aftitude of the TVA or any other government service that now,

under existing law, has a differsent system, whether they would
weoloome this or oppose 1%, .

MR, WILLIAMS: Yee, sir, I do know somethlng about
the attitude. I kiow something sbout the attitude of TVA.

THE CHAIRMAN: How do they atand about this Jury
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5. 802 1n the present Congress, which provides for the abolition

e

* asiness, sbollshlng thelr present sysien for having ¢¢ ROVO

negrlng in the court of appesls, and all that sort of thing?

R, WILLIAHM:

of thelr present procedurs.
oup CHATRNMAN: § ses.

@, WILLLIAME
of éhe connisslonst sysben.
the last Congress.

they are opposed Yo i%.

.

They ere opposed to any modification

They are opposed Lo phe provision of

1% i just like the old B, 919 in
Thet e now pending 1n this Congrees, and
ip & mabber of factd, [ telked wlih

wp . HeOarthy, bhe Assistent General gouncel of TVA, who was in

my offiee this morning (I left him Lo come up vo this meeting),

and he was alascussing B. BOZ.

1 told nhilm what was golng on

gwenerally, that I thought, regardless of the exoepblon thal

was contalned in the dralt of the rules thal was gubmitted in

Moy 1844,

no exception as G0 wyh on the Jury.

e CHATRNAN: Yes.
i, wiLiZaws: 1 told hi

that thls Comnmlitlee Was geriously asnéidering making

m alac thal of course we

couldn't make an excepbion in B. 802 because we had to bLa con-

sistent with the positlion teken before this Gonmittee on the

géviéability of jury trials. 1 do
they should be permitted o retaln
Jﬁﬂéﬁ;ggﬁzgg; They like

win, WILLIAMS: They tell

kxnow that they feel that
their pressni prooedure.
1%.

me they like 1%, yes.
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JUDGH DOBIE: . Speaking Tor the eircult court of
appeals, we don't.

sy, WILLIAMS: I suggested that to him, alr, and he
countered with the suggestion thal the dtgtrict court Judges
1ike 1%. Thet was his suggestion, I ﬁlﬂn’% ¥now about that,
wat L recallsd very asflnitely your attitude sxpressed here ab
our lzst hearing on this vhing.

R, LEMANN: We ocan slze it up thls way! TVA doesn't
Tike this if we don't except thenm.

TRE CHATRMAN: I want to ask one more guestlon. How
about the District of Columbla? Hlow does the Department of
Justlce feel about abollshing this present system ln the ble-
trict of Uolumbiam? I understand there are two, one relating %o
the U. 8. condemnatlons, the other to pistrict condemnstlons.

¥R, WILLIAMG: We have no obJectlon.

TR CHATHAMAN: Nelther of them provides for jury
trial, bul %hay nave n gpeclal six-man provision., How do you
feel about that?

¥, WILLIAME: We have no objectlon io the abolltlon
of the present Dlstrict of Golumbia procedurs for e@nd@@ﬂaﬁiang
py the Unlted Htales, ¥or condemnatlons by the istrict of
Golumbia as sueh, I belleve 1t would be perfectly proper to
execept them, because 1t is analogous o condemnation by a state
or munleipallty throughout the Unlted States. It 1s for thelr

atreet widening and that gort of thing. But for condemnations
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by the United Btates for Tederal bulldings or other purposes,

TuE CHALRMAR:  Are they uniform now? Do they have
the same sysbtenm for the Unlted States as f@r the Districi?

MR, YILLIAMS: I think there is a 1little difference.

PHIE OHAIRMAN: Doss anybody Tfrom the Commlttes who
is going have guestlons to ask before he lsaves?
| JUPGE ?%Ei%: Ia that the meost serlous objscilon you

hava to the ruls as it is now drawn?

7 MR, WILLIAMG: Yes, that is the most serlous objeoc-
tion, Of courss, going back %o the conatrustion of thls lan~ %
guage, I don't qulte know how you would construe the alternative ‘
there, "or known to the plaintiff's attorney”. Does thal mean
that the body of the complalnt shall name as defendanta (a)
all persons appsaring of reecord or {b) all persons Xnown %o
the plaintiff's attorney? I am not elear about the alilernative
there. _ _
JUDGE DONWORTH: It means 1t shall contaln beth, all
those appearing of record and also thoge known,
MR, WILLIAMB: Of course, 1t says "or" here in the
draft. Do you see what I mean?
JURGE DOBIE: Yes. 1 agree with Judge Donworth. I
would egay that if X and ¥ on the record have lnterests, and 1f

B and G are not on the rsoord but he knowe that they have

interests, he would have to name both under that.
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M. WILLIAWMS: X wondered 1T the "or"' should be
changed to "and".

JUDGE DONWORTH: No. You see, 1t is a clagsification.
There are two oclasves that must be included under the words
na11 persons’., The firet class, those appearing of record;
the second clase, theose wnown to the plaintiff’e atllorasy.
That 1s the intent, ten't 167

PROFESAOR BUNDERLAND: You wsnt them both, so 1%
ought to be done.

JUDGE DONWORTH: 1 ahould like to enswer the gquestlon
just asked by the Chairmen, subject to correction, aboul the
pletrict of Columbla. As i@ well Xnown, there are & number of
gtatutes of the Unlted gtates applleable to all fedsral con-
demnatlons, and they override the Conformily Aot in the states
where thers are such specific federal statutes, 1iks £1ling
the deolaration of taking and all that. #y understanding ie
that wherever there 1s a federal statute relating to Tederal
condemnations, 1t would prevail in the District of Columbia 80
far as the federal atatuse ig speclifilc on the subject. &n I
right? '

wa, WILLIAME: 1 think that 1s correcht, yes.

SUDGE DONWORTH: For inetance, although the pistrict
of Columbia nmight nol be able to take posgesslion of yfsperty
in advance of the agcertailnment of the smount of compensatlion,

the United Btates can positively do that because the law says
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WR, WILLIAMS: Yes, But I bellewve there are some
variastions in the procedures between a condemnatlon made by
the District of Columbla and one made by the United States Iin
the Distriet, | ;

JUDGE OLARK: Mr, WAilliame, in this dyaft there ls a
gubdivision (1) on Assssoment for Beneflts, which you probably
have eesen, whilch deals partioularly with the Distriet of
folunbla., How far is that nesded? If we exocept the Rlstricel
of Columbla, 1t wouldn't be nseeded at -all, wonld 1%7

| ¥R, WILLIAME: X% would not he needed,

JUDGE CLABK: As 1t 1s written, in line 204 1t speaks
nf "a speclal asseasment or speolal tax®. I don’t know
whether there 1s any difference betwsen assesoment and tax,
rut it would not he needed LT the District of Uolumbla le
exnentaed.

MR, WILLIAME: That la correct.

THE CHALIRMAN: Under the draft here, it ls excepted.

The last page of the draft says 1t 1ls excepted,

JUDGE CLARK:Y But the note brings up the polnt. [
Just wanted to zee 1f 1t wasn't needed,

MR, WILLIAMS: I might add that those sectlonsg deal-
ing with assessment for henefite and complisnoe with state pro-

gedure do not concern us 2t all. As I understand 1t, they

Cpertain to condemnatlons under the stats statutes in the Tederal
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courte. Do, we have not given any conalderatlion at all to
thoss sectlons,

Wi, LAMANN: How do you like this provision in the
District of Columbla Gode? “Petitiéa shall contain the namnes
of g1l owners and thelr residences as far ap the sane may be
aseertained. ”

MR, WILLIAMS: That doesn't sound bad.

THE CHAIRMAN: How does that resd?

Mi. LEMANN: *Petition shall contaln the names of all
owners and thelr reéxéenees as far as the sane may be ascer-
tained.® I asked him how he liked it. He sald 1t dlan's
gound go bad.

JUDGE DOBIE: I guess he would llke 1% if you eadd,
tgscertalned by reasonable diligence®.

MR, WILIIAME: 1 would like 1t the way 1t is. Heason-
able dillgence 1s 1mplieit.

MR, LEMANN: He would take 1t, but I myselfl would be
{nelined to think that he waen't really any better off than the
way wWe propose 1%, He might 1like thie and not the other way,
and I shonuld think the title companles might acespt this.

THE CHATHMAN: The title eompanies went haywire be-
cnuse they took 1t for granted that, when we sald Known owners,
we didn's intend that an owner of reeofé was &8 known owner,
0f course, the thing was vague, hut nobedy who had anythlng to

do with the drafting ever supposed that a man who had an
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ounsr-of-pregcord interest would be construed to be a known -

‘owner. Having mlsconatrued the word whers there was room for

congtruction, then they sat up a sitraw man on the wrong oon-
struction and began to yell about.nobody having to look for an
abstraet any more. In view of the fact ﬁhﬁ% that ones has been
made a talking or yelling polnt, if we put up a draft to the
title interests again that dldn't expresely mention the racord,
we would have the same roar. They would asy, “Xau'are Just
trylng to slip 1t around sgain." They would yell thelr heads
off and go to Congress, and then we would have the same old row
2ll over agaln, Ho, as a tactical matter, we are put to it
to say something about the record ownership, I think, don't you?
MR, LEMANN: You never ean tell. I would have thought
the Department of Justice would prefer our language, perhaps,
to this language in the Distriet of Columbla, but I am wrong.
He aays thls Yanguage 1s all right, and that the language in
our rule ie not. 8o, I am not quite sube what positlon groups
may hake. ;Pergaﬁglly, if I were in the Department of Justice,

I would rather have our draft rule than thet of the Plstrloet

of Onlumbia,

THE CHAIRMAN: If I were in the naurﬁc I wonldn't
ever conslder requiring the appearing of record interests, re-
gquiring the naming of a person whose name wae mentioned in the
record but whe In my Judement as a2 tltle examiner 414 not hold

the tltle, If I concluded that the t1tle was in somebody else

i
;
|
E
%
i
2
;
E
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snd that he didn's haﬁe a resl interest, I think our draflt

presupposes that the government lawyer would use the same Jjudg-

ment that he could under that Plstriet of Jolumbla draft.
MR, LEMANE: I wounld say so. I should think this
mlght recuire him to do more, beeause certalnly 1t says tan far

as the same may be ascertalned,” That certalnly msans looking

st the records. Yet, these gentlemen from the Pepariment of

Jgs%;ee think this 1s better than our draft. If you ask me,
therefore, what I think the ﬁitlé sampaniéa might say, they
wight surprise me also by saying, "We will take that.”

ME, WILLI&HS: I think they would.

THE CHAIRMAN: Of course, Af the Governmeni wants a
poliecy of tltle lnsurance, 1£ ie ﬁct going to gét 1t unless 1%
names everyhody in the judgment procesdings that ihe title
aamggﬂy thiﬁ%ﬁ ought %o be named. If they have a clause like
that of the Nistrict of Columbia, with reasonable diligence,
and they don't construe that to exercise judgment as to who 1s
the owner, and 1f the title company 1s dissatlsfied with 1%,
1t won't insure that sny wore than 1t will under the other sys-
tem. I con't think that, as far as gettlng insurance is con-
cerned, we are interested in it at all. It ls a matter of
judgment of the Department lawyer as to whether he thinks there
s o substantisl interest that ought to hs‘ﬁaﬁeﬁ to clear the
title, and I think the rule as drawn now says that.

JUDGE CLARK: May I throw out a suggestlon® 1 wonder
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1f there would be anything in this, that in the appropriate

place here in the rule as to the complalnt, we pould make the

formula that whoever by the appllicsbls substantlive law has an
interest should be named by the time you get to the hearing.

©uE CHAIRMAN: You mean, those persons shall be named
who are reguired to be namsed by the state law,

JUDGE CLARK: ¥ee, along that llne.

MR, 1E§éﬂ§§ & conformity provision oa this polnt.

JUDGE GLARK: Yea, that is 1%,

¥R, LEMANN: That is what I understood Hr. ¥Willlaas
to suggest as a poesibility. Take the conformlty position on
this point and then have uniformlty on other points. #r,
Cherry ssye that is hybrid.

THE OHALRMAN: It would have no spplicstion to IVA,
no applicetion to the Pistriet of Columbia, and you would have
ap many systems around the couniry---

JUDGE DONWORTH [Interposingl: 1 think Judge Clark's
language would be no Aifferent in meanlng from what our draflt
says, those appearing to have interests in the pronerty. %That
meane substantlal.

"JUDCE OLARK: 1 think that probably is true, OF
coursze, this ieg to get over to the title companies so that they
von't require too much. I am Inellned to think there 18 a real
difficulty. I you ask the title company to do something, gnd

then they make thelr own conetruetion of the rule, there you are.
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They are pretty nearly king, I have alwaye found, when theay

©etart doing it.

Gulte so, Judge Donworth. I am Just trying to got a
11t01e different Tormula o state the sane thing. Hr, ¥illlams
Wil e ﬁ&yiﬂg that they had to obmerve the gﬁé%e substantive laws.
I suppose they have. Therefore, we will be only stuiing in a
11t3le different formule and perhaps a 1itile more dirgotly,
3‘@@ not sure, what they sctually have te do.

© THE CHAIRMAN: What do the Bitle companies do in
those states~-and there is quite & nuﬁber of them--where it is
expreacly stated that the parties named as defendants shall
include all those aﬁp@aﬁing of record to be owners? ¥hat do
they do there? Do they do anything different than you think
they do under our rule? Have they caused you trouble?

MR, WILLIAMS: No, I don't suppose they would,

7 THE CHAIRMAN: Those statutes are just the s.me as
ourg. 1 have counted then, feu gay there are eleven or twelve
of them. I notiee my own state in the ligt.

MR, WILLIAME: Minnesota, yes.

THE CHAIQMAN: You have had lots of condemnabtionsg up
there, |

MA, WILLIAMG: Yes. _

THE CHAIRMAN: Do you rely on title companies for
insurance or only for abstracts?

#R. WILLIAMB: We use both up there. It depends on
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the eireumsizncess. OF course, in the paet we haven't been

“atteanpting Yo conform to those atate statutss, and I we were

attenpting to conform with thenm, we would conform only as near
28 may be under ths Conformity Act. ¥We don't fesl now that we
have to compoly with state statutes sxcepd nﬁ natters of pro-
cedure undsr the aand@@&&tian>statutas of the lUnited Blatesn.

THE CHAIRMAN: You think, when you are condemnlng
under the atatute of a state, under the practlce of the conform-
1ty éy%tem, that in drswing your complaint, Tor Instance, you
ﬂ@ﬁ’ﬁ hawre tn gomply with the state siatute that rsquirss you
to name all persons appearing of record to have an interest?

HR, YILLIAM®: Ye have never consldered it such,

THE CHAIRMAN: What doss the conforulty system mean,
then?

HP, WILLIAMD: It means matter of procedure and prac-
tlee,

THE GHAIRMAN: You don't think the gueetion of who
sﬁail e made partlee and naned 1g 8 matter Qf‘gr@eedure?

MR, WILLIAME: That haes been one of the fundamental
oblectlons we have had te golng inte thle detril, that ls, the
ascertainment snd the naming of indlepensable partles and whers
you shall go to look for thoss partles. All that sort of thing
te something thet 1 doubt very much ls a it subjeet for a rule
of court. T think thet the naming of defendants is pretiy wmuch

a matier of substance, Then, thore defendants, once named, wlll
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be served in accordence with the rules, on the theory that you

‘noame your defendante and you take your rlsk, There 18 no place

slee In these rules where you iry to defineg where you shall go
o find out whdé shall Se namned defendant or party to any kind
of proceeding., That 1é’§h% fundsmental quaétian ralsed hers.
“hat lg why I say that thie lunguage submitted in the Hay draft
iz not ﬁatisfactsry'ﬁo theece people, becauss they think 1% wlll
pgrm;t a short-cut ih some way or other. We ars wllling to
stay exactly in the poslilon we.now are in in the handling of
thesze proceedlings. Nobody ean polnt to anybody who has been
injured by 1t, as far as getlilng compensatlon 1s concerned,

SENATOR PEPFER: May I ask how the mattier would stand
17 the rule read: "The coamplalnt shall name as defendante all
persons having lntereste in the property as owners, encun-
brancers or otherwlee." Instead of éthempzing to spell out the
way in which you asgcertaln who the owners are, you state the
pensral prineiple that 1t is the duty of the ocomplalnani %0
Joln as defendante all persons having interest. Having done
that, as the Chalrman has polnted out snd as you yourself
recognize, Just as ln a private litigation, 1 you Tall to Joln
gomebody who has an intersst, you have to take the consequences.

MRk, WILLIAMS: That is right.

GENATOR PEPPER: But somebody would hasve to be able
to come Torward and show that he had an intersest, ln order to

delTeat the complaint as drawn,
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I waz Just wondering how 1t would be from ths polnt

of view of the title acompany. Suppose that you asked fhe title

company %o report to you under a rule providing that you wust
Join as defendsnte 21l persong having inte?§gt as owners, en-
cumbrancers, and so forth, and Just put 1t ﬁo tham on that
ground , whnt would thelr report be to you?

SR, ﬁI&}Iﬁﬁb. I shink $hat would be very helpful,
and-I think that that would give the $t1tle companles gome dle-
ceretlon,

BESATOR PEPPER: Tt certalinly would, would 1t not,
because a title company would not be apt to report that a person
wag ah ownsy or an encumbrsncer 1T in thelr experience zll that
eould be eald 1n favor of his positlon as suoh was somebhlng
purely teehniecal or chimerical, slthough 1t was a4 mstter of
regord.

MR, WILLIANME: T think that would be helpful,

THE CHAIRMAM: It flabberpgacted me, bscause they have
to decide 1n thaet cage by refsrencs Lo the record, _aﬁé that s
all they‘have to o on as to whether a man has sn interest or
not. ‘They look at the reeord and asy, "Hae that Tellow av
intersst or not?"

BENATOR PRFPER: And then they deolide that he hasen't.

THE CHAIRMAN: Yes. Under this rule as drafted,
appearing of record., They look at the record and declde whather

or not he has an interest.
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the title ponpany unearths as having thelr names on the record

have gob to be Joined under thie rule as defendante,

THE CHAIRHEAN: That ien't the rule. It says, all
persons appesaring to have an interest, i

DEHATOR PEPPER: ¥%What I mesp is that the rule a=
written, as I understand Mr, Willlame, le 1nteyp?étﬁﬁ.by the
title compsnies to mean the latter thing. Ve think they are
wrong, You have polnted out, ﬁr. Chairwman, that they have the
whip hand, and what I was doing wae seavching for some forumla
vhioh would be sound ag s naiter of procedurs aﬂg which would
meet the Aifficulty of the title company. It does seen ﬁa me
that ordinarily in stating what a complaint should contaln,

you wouldn't bind the plaintiff %o any particular method of

deternining who in his Judgment ought to be jolned as defendante.

You would etate & dbroad category, that all persons must be
Joined as defendants who have interests in the property as
ownerg or encumbrancers, Sﬁppage you atovped thers. The ques-
tlon that I had was whether that would be construed by the
title companles ar enabling them te exerclse the element of
disoretion which ¥r, Willlams thinks would relieve the Depart-
ment, I understznd him to think that 1t would,

MR, WILLIAMA: Yes, slr, I do very definitely think
that 1t would,

PROFESSOR SUNDERLAND: Would that take ocare of the



1370 QOntaric Street

The MASTER REPORTING COMPANY, tnc. 5] Madison Ave.

540 No. Michigan Ave.

Mational Press Bidg.

Cleveland

Law Stenography ® Conventions © General Reporting Mew York

Chicago

Washingion

760

guestlion of unknown ownera?

M, LEMANE. Isn't Senator Pepper's suggestion squiva-
lent to taking the lunguage sent out to the bar and whleh nmade
81l the t1tle couwpanies, the American Bar &gsaeiaﬁimn, Mr.
Halter Armetrong, and everybody at Chlcago foam &t the mouth
and stend on thelr heads? 1t is the sane language, leaving out
the words, "Aif known®., We had 1t--and this 1s what aroused all
thevﬁrgum@nt: |

*The complaint shall naune an defendants all owners of
and partles interested in the praperty soughit %o be taken, AT
known, and all others shall be made defendants under the deslg-
ﬁ&ﬁian of 'Unknown Owners,'"

If we took out the words, "if known", it would ﬁhen
read ag follows: “The complaint shall name as defendante all
owners of and paritles interested in the property séughﬁ to be
taken"., That, as I understand, is practically your suggestlion.

SENATOR PEFPER: I wasn't covering the case of the
unknown owiers,

¥R, LEMANN: I mean before you get to unknown owners.

THE QHAIRMAN: Of course, Senator, if in one breath
you requlre everybedy who hae an interest to be named, and then
1f you put in another clause that persaﬂs.whe are unknown
owners shall be served by posting or yublieatian,Ahav@n‘% you
really whipped éaursalf back to Ehé §$iﬂt where your original

statement means nothing?
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STNATOR FUPPER: I cuppose maybe you havs.

TAE CHATAMAN: I% iz exactly whal she langusge of the
ruls was before. You were golng to leave, Benator, Would you
take up any other thing that ls in your mind about thla?

ATHATOR TUPPER:  Ho. |

THE OHAIRMAN: You asre through with hlm?

SENATOR PEPPIR: This was the thing thal interested
mé,agné the thing t%é% worriss me about the rule as we have
arafted 1t is that we are prescribing a formula by whieh &
rlaintlff is bound, exerclsing what 1n every other type of

1itlgation is o form of diseretlon, us to whom to Join as de~

il

fand

fendants. Haually, the plaintiff’s stiorney has to tLake his
rick that he will Join a1 the pwople fthat he ought to Joln and
take the contenuences Af he fails to joln somebody whom he
gught to hove jolned or be met with the objectlon thal there le
an indispenssble or necessary party who hasn't been Jolned,
flere you say thabt, to guerd against all that, you have gol %o
put in all the pames in the city directory. That is a real
hprdship when you sonslder the slze of the olty dlrectory.

JUBQds DONWORTH: 1 would 1iks‘ta comment on that along
this 1line. There 1s a very important guestion of public polley
involved here, We should ases that both partles arse protected,
snd the eondsunor shouid not bBe allowsd tﬁfaugﬁ nepligence or
dosign to leave oul of & cﬁnﬁ@%ﬁatian affecting valuable

property one of Lhe owners ls perbaps 1itigious or demands &
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higher figure., Every owner le entitled to be notifisd when

“the property that he is lnterested in is belung condeaned by the

Covernment, and 1% 1e¢ not Talr to any property owner 1o leave
him out., For that reason, I think 1t ils a 1ittle different
from the ordinary case of delfectlve partigs:

Wi, WILLIAMS: T would llke to say that Senator Pepper
has stated our positlon exactly as I wish I were able to state
iﬁ:.rl agree entir&ly with what he said on the way these thlngs
shnuiﬁ be handled.

HENATOR PEPPER: Your objeetion 1s to the lneluslion
in the rule of a formula Tor defermining who have t¢ be Jolned
a8 def@nﬁ&n%s, 17 that formuls lg so broad in its application
that 1t requires presence on the record through serviee and
whatnot of 8 whole lot of people wha, in the exercise of ordl-
nary common sense, could have been determined to be guperiluocus
defendants. | |

MR, WILLIAMP: Yes, elr.

BENATOR PEPPER: I can sse the difficulty, but the
problem is to find the remedy.

MR, WilolawMs: If you all assume that we omlt neces-
sary pariles, partles with pompensable 1nﬁer§stg, at our peril,
then why do we need to concern ourselves with thls thing? Why
not omit 1% entirely? That was my suggestlon.

YHE CHAIRMAN: Of course, If you make the rule as

broad as the Henator suggests and say that everybedy who has an '
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interest has to be named as defendant, then 1f there 1s =one

fellow who isn't known, who hasn't any interest of record, if

he lan't named, the procesdinge are defectlve agaln, That is
snother hazard you are getting into. Our rule helps you oub

to the sxtent of gaying that the only peeylé you have to name
to make the proceedings good are those that you know sbout or
thoee who have rsogrd initerests, How thls new suggestlon sayse,
"No,. that isn't enough. You have to name everybody who hae an
interest, whether you ¥now 1%, the record shows 1%, or whabtnot,
at your péril. It ls your business 1o find oul absolutely in |
some way obther than an examinatlon of the racaréa who are in
faot the real owners." I think that rule is worse on you than
thie one. This certainly confines the sources of your lnforuma-
tlon and says, "If you know hilm, all rlght. I you don't kaow
him, you are good if you go to the records and look at them
and debtermine as & tiltle examiner who or what has an interest
in ths property.”

MR, WILLIAMS: Hay I ask Just one questlon? DSuopose
this rule deoes define exactly whal we must do and where we
shall go to Tind these defendante; suppose thai we do all
theose things and that through some error on the part of the
recorder or otherwise, a man has algubstgntial interest in
property whioh does not appear of record and he is completely
omitted from the procesdinga. ¥e %ﬁyefﬁnﬁgé?@?ything that the

rule requires us to do. Isn't the United Sdates under those
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clrounstances conmpletely sbsolved from Turther llabllity?
THE CEAIRMAN: I should say so, under the terms of

this statute. It 18 an in rem proceeding, and the jJudgment is

go0d againgt the real owner 1Y you have complied with the rulse
and they constltute due process of law &galﬁsﬁ an unkpown owner.
There i1s no doubt about that.

MR, WILLLIAME: Yem, %o, there ls a danger to the
property ownsr by tr#ing to define what we shall do. I there
is aﬁyﬁhing wrong with the records, that land owner ls goling to
be hurt. '

TUE CHAIRHMAN: Are there any more quesilons that

objeotions fo
THE
objsetlons o
MR,
two more,
THE
i,

to ask?
LEMANY: You mean on thls sectlon? There may be
othser portiong of thls draft.

CHAIHMAR:  Have you covered in general your
the draft?
WILLIAME; Ho. 1 should 1like to mentlon one or
CHATRMAN :

WILLIAMS:

&1% right.

I have a suggestion to the Committes

on the provision on the form of notlce appearing on page 7 of

the draft of April 14, 1849, line 60.

It is providsd that the

foran of notloe shall sdvise the person to whom 1t is directed

that in case of fallure to serve thelir answers, thelr defaulis

will be entered. I suggest for your consideration that the
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land owner be glven Just 2 1ittle bIt more notlce as to wint

wlll harpen. T don't wsnt him to think that hie property is

going to be taken from him without receliving Just compensation.
I should 1like to have come maans by which we would have a
reasonable opportunity to contact these @Wﬁérs and to nerotlste
with then and to r&ttiﬂ wlth them before requlring them to
rush into & lawyer's offlce and Tille an answer inmedliately.

PN CHATRMAN:  You mesn you want to warn them that,
iT they don't appear, you siuply go ahesd and value thelr
prop%fty, something llke that.

M. WILLIAMS: Bomethlng on that order to indleate
that he will not be deprived of compensatlon,

THE CHAIRMAN: How would you word thai?

M, WILLIAMG: T hadn't thought about the exact lan-
guage, because L dildn't know whether or not that alght be taken
core of, whelher you gentlemen might think 1t was taken care of
in the note that Y¥r. Homoond has suggesnted to be Ineluded under
the default provision, to refsr to setting aside defaults and
1iverality 1n getting aslide defaults. Of eourse, I think that
there should be something there, but I do feel that the land

owner should not be hit aulte go hard hers and be forced in

effect o lle an gnewer and get into a contented status., 1

don't like to Torece them into that positlon.
THE QHAIRMAN: My, Hammond sugpests ' in llew of timd

something like this: If they don't anewer, they wlll be deened
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to have consented to such taking of thelr property and fixing

‘of such compensablon as the court may Tinally award. He sug-

gests somebthing like that, instead of dsfault, telling them
what ie going to happen to them,

WA, WLILLIAYS:  Something along théﬁ line would soften
it up a grsat deal, I think. OFf course, we intend Inmedlately
upon Lthe Tiling of these proceedings and particularly upon the
Piting ar_daela?aﬁiah ol taking, as we always have, %o address
lattérs to ﬁhaae owners and tell thenm the amount of monsy on
deposit and that they will be contacted soon by a represantative
or bthat they can contaot the U, £, Attorney to discuss the
gettlement of the case. Yo would llke to have that opportunity
before requiring them to flile an answer, In other words, an
angwer nust be filed by an attorney. - It may be that wazﬁan
avold sxpense.

THE CHAIRMAN: You think, 1f you don't tell them you
are going to default them but are Juet golng on without thelr
presence and Ilx compensatlion, that they may not go to a lawyer
go fast., Iz that the idea?

MR, WILLIAMB: fthey may not. Of course, we have a
fine regard for the welfare of theibar and don't went to do any-
thing that 1s golng to prejudice thali---

THE CHAIRMAN: ‘fhat is &ll right.

MR, WILLIAMB: ~--but ai the eane time we do feel

that there should be something like that, partleularly 1T we get
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into these inconseguentlial oblsetions So title and sue these

‘people as defendants by reason of ther, keeping in mind always

that this land 1z gensrelly many, many miles removed from the
federal distrlct court, and the landowner geﬁtihg.Sueh a notlce
is goling to go down ané ‘aee his friend the lawyer and ash,
"Yhat s thie?" The lawyer will say, "I don't know, but I had
better go down to $%. Paul and find out.”

THE CHATRMAW: Yon't he de 1t 1f you notify hilaw that
1f he doesn't apnear, you sre golng to fix the coupenest lon
without hies preeence?

HB, WILLIAMD: He may, of courss, and that ls one of
the reassne that we gen*t like to lmplead ae defendants all

theca people who razlly don't have any interest. That ie a
thing we doan't want to be foreced to do, and 1 don't think we
ehould be forced to do %t. I think we should be glven Al nore-

tlon, depending on the tyne of &oqnisltieﬁ that ie involved,
and that for the témpa?arf use or the eassement of small vaiue
we should not be Torced to get complete $itls evidence.

JURGE DOBIR: Bome fellow nmay naﬁ have the slightest
ldea he had an laterest in 1%, but 1T the Government thinks
he has, he will gay, "Santas Claust®

WR, WILLIaMS: Yee. _

THE CHAIRMAN: Have you any fu?thér abJectlons, Hr.,
Williams?

MR, WILLIAWS: - T have an objeetion as to the



GOCOMPANY, tac. 51 Madison Ave. 1379 Ontario Street

Law Stenography @ Conventions @ General Reporting

540 No. Michigan Ave. The MASTER REPORTI

Mationat Press Bidg.

Cleveland

New York

Chicago

Washington

o

nublication of notice, page 10, Jlnes 105 snd 106, Thal re-
ndres an afTidavit by ithe a%tg?ne? for the plalntlfl that,
notwilthstanding diligent Iinguiry by Llm, certain addresses
gannoet be foupd. ¥We cannot publish until ﬁh&t éffiﬁavlt hag
been filed by the attornsy, and of course hé would not file

the affldavit unless he had complisd with 1%. Ve had conben-
riated origlnally in econeldering these rules ithat we would Iol-
low-the District of S@lamhia practlice and publish at the la-
ceptlon of the proceeding end then serve all people within the
jurlsdletion of the court thal could be found. 1t is golng to
delay the consummzlion of our proceeding if, after serving
everybody personally, getting the "not found" returns and mall-
Ing of notlcem, then, ar to those persons who live culslde the
Juriesdietlion of the court, in order %o publish agelnaet then,
giligent ingulry se to thelr adlresres must be made and that
ehoving mads In the forwm of an affildavit. 1 think it nighti be
gome 1itile tlme bafore we could get to eur’publiaatign.

o, I question the advisability of making that re-
gulrement that the affldavit must be nade that nolwlthslaniing
d1li¢ent Inqulry they cannot be found, becsuse Alllgent ingulry
by the Depariment of Justice, of course, means a very earsiul
gearch, _

THE CHAIRMAK: The record would be this: You have a
person whose nane 1é kiown, wheose ldestlify ls known, who ls in

interest, but you don't know his resldenge, The rules require
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that 3 nereon bs personslly served. ¥ou don't know his raesi-

“dence, but you don't Tile any proof of 1t. You simply go ahead

and nublish 4%. As far as the fiasl record in the oondemngiion
sult ls eoncerned, you have a record of hin, hls name iz known,
there is no personal service on hinm, &nﬁ/na:shnwiag of any kind
in ths recerd that his address le unknown. 1 supnpose thaet

one of the objents of havlug an affidavit f1lled, and sonetimes
an-order of pnﬁ}iaaﬁiﬁn, is %o have a Judiclal basis in the
raecfﬁ that orliss facle made your gorviee good; but I you
Aon't pulb ﬁh&ﬁ in, 1f you havas no nraof of not knowling his
addresas, and no order of oourt permliiting you to eferve on a
showlng of that kind by publieation, then you have got the
valldity of the decree, ar a mattey of fact, oulslde the racord,
if it 1s aﬁgaeked tan yoars afterward, s guestion of fact then
arises as %o whether you ¥new his address or whether you d4id
not.

The whole purpose of thls sort of thing in an in rem
sult 18 to et an 1nitia1 record right then and there that
Torams the basis Tor your publiaaﬁiaﬂé and exeuses parsonal
garvice, fﬂui%i%% that all out, I think the §9v§rnmeﬁﬁ would
1ike %o have some kind of record made in a condemnatlon sult
that Jjustlflied the published service.

MR, WILLIAME: VYe have great diffieulty in counplying
with that type of statute in those states where they are in

affect; such se alifernis, for exasmple.
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THE Gﬁéiﬁﬁﬁﬁ; it delays you, you mesn?

M, WILLIAES: Yes, siy. We have to make an indl-
vidual showiang there under ihelr sitatule before we ocan publieh
of the examct thinge thal we have done in’aagattampt to locate
zn individual defendant agelinst whom we waaﬁ to publish. Ve
have %o show the names of all the psysons o whoa inguiry is
made, bhe telephone booke wé sesrched, the c¢liy directoriles,
the tax collector's offlce, the post offlce, and everythlng
else. It ls a very dletined hardship.

14 s6n8 to me that Af the Commithes wantis some such
condition tou the publicabtlien, & certificate by the plalntiff's
stiorney that they are unknown---

UHE CHAIRMAN:  That their names are known,

ME, WILLIAME: ---or that thelr addresses are unknown--

Ui CHAIRMAN [Interposingi: If somebody hasn't a
malling address, then you are excused,

MR, WILLIAME:; It ien't so much malling in. ¥We have
people residing without the Jurisdiction of the court, if we
know their nsmes and know thelr addresses or thelyr luast Xnown
addrespes,

THE CHALMMAN: This person ie in the Jurisdietion; he
has a record owner interest; he ls an owher, an&,'&é far as you
know, he Ls % resident of the state. The acquisition could be
made on that provision, and your suggestion was thatl the

goverument lawyer in & case of that kind, although the man's
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1dentlity wae Xnown, osould publish withoub any showing that hils

address was unknown o that any effort had been made %o discover

i1t. I don't belleve you could ever get a provislon 1lke that
apnroved,

M, WILLIAME: OFf eourse, we egﬁ‘é take cars of 2very-
thing 1n & ruls of ecourt and, after all, a man whose propsriy
i1s belpg Taken certalnly kuows 1% is belng taken.

e THE CHATRMAN: He ought Yo come in to sourt wlthout
being summoned, then. Is that the ldea?

MR, WILLIAMS: Exaetly, if he knows hils property is
heing taken. There ls nothing secret about the condesmnation
cexges and the entry of the Government on to the land,

THE OHAIRMAN: You couldn't get by with that,

ME, WILLIAMS: Oh, no.

THE CHAIRMAN: CQongress wants ﬁvsrybéay who is a
record owner and whote name is known to be served. The only
gxouse Loy not sarving him that way is stleklng a notlce in the
newspaper, which he never sess, on a showlng that you don't
know how to reach him,

MR, WILLIAMS: OFf course, we wanit %o gelt service, and
wa want tn get notliee to all partles who have an interest, Ve
have no sbjection to that, but I just wondered about the usg of
the Alligent~inguiry and the affidavit ﬁy-ﬁ&g plaintifi's
attorney. & grest nany of our attorneys wvould hesitats to flle

those affidavits unlegs they personally had mede the inguiry,
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and in there large offlees I don't know whether they would be

‘able %o or not. I should think that that requirement might be

relaxed a 1ittle blt,

THE CHAIRMAN: Yas there some other objection thatb
vou wanted to make? ‘

MR, WILLIAMS: I would like very much to be able
under these rules to publish first and then serve.

 THE ONAJRMAN: I can see that 1s another polnt. I
was 3ﬁst wondering about the mechenice of it. Buppose you pub-
lish right away without waiting to find out whether you kn@ﬁ’
hig address or not, then, after you have had time %o find out,
you find that you de know hie address, and you go on and cerve
him personally.

MR, WILLIAMB: Yen,

THE CHATRMAN: But if 1% turns out that you don't
kxnow his address or can't find 1%, then your publication made
last month hag started the time for answering to run, and there
has been no delay. That 1s your theory, isn't 1t?

MR, WILLIAMT: Yes,

THE OHATIRMAN: What kind of concrete suggestlon have
yvou made as to how the rule would be worded which would permlt

publication offhand without any reference to your knowlng thelr

addresgses and then having 1t that the addresses are checked

afterwards and providlng that that publieatlon shall not he

good where you do Find his aﬁdfess'anless you serve hinm some
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other way. VWhat ls your wmachinery for providing for that sort

‘of novel suggestion?

MR, WILLIAME: Ye would follow substantlially the lan-
gusge 1n the present Rlstrict of Columbia ﬁﬁ@,:ﬁﬂé we would
file the certiflcate as to lnabllity to 3%?%@ personally or to
loeats at the time we reasched that point, after pesrsonsl saf»
viee falled. We would of course wmall the notice to the last
known address and do all the other requlrements of posting, and
go Torth.

THE CHAIBRMAN: You publish right sway---—

MR, WILLIAHE: Yes.

THE CHAIRMAN: ---and then to show tha® your publica-
tlon is good, under %the Distriet practice all you have to do 1ls
to file an affidavit later that you haven't been able to loocate
his addrsse or make service on him. Is thet 1t9

MR, WILLIAMS: Yes.

THE CHAIRMAN: That retrosctively makes your publica-
tion good. Is that Lhe wachinery they use?

M, WILLIAME: That would be subetantinlly the way 1%
would work.

THE CHAIRMAE: I don't know whether we have a ecopy of
the Dletriet of Columbla pré?iaiaﬁ.

ME, HAMAORD: Yesn,

THE Qﬁéﬁﬁﬁ&ﬁ: If we have, all right., Is there any-
thing elge, Mr, Williame?
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HR, WILLIAMS: 1 think no%, thank you, sir. Do you

have anything, Ralph? I appreclate your kind consideration of

this matter,

THE CHAIRMAN: You don't owe us anything., It ls owr
ousineas to listen %o you and héar what 3oui§&v@ to say. ¥e
were glad o have you here,

[ The ﬁﬁeting adjourned at 1:00 p.m. ]
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WEDNESDAY AFTERNOON SESBBION
[Continued]

May 2, 1945

THE CHAIRMAN: Shall we go to Bule 71A? 1 think the
digoussion we had this morning about thle rtile ralses a very
serlous problem as to whether there is aﬁyﬁhing more we ocan do
about 1t., ¥e have a situation here now where the whole demand
for this rule comes splely from the Qegartmént of Justlece in
the first place, No one in the country has ever asked for 1t

excert them. They withdrew thelr request ones, and now we are

‘eonfronted with a situatlon today where they don't llke our

rule.

They don't want to draw it so that there 1s golng to
be any reference to record owners., They don't like our gpro-
vision for putting in some proof that you don't know a man's
addresa beforé you can gserve him by mall. There are all soris
of things in the rule that they want out, which was biltierly
asttacked by the American Bar Asgoclatlon and others. Un top of
that, they say that, rather than h@f@ any of this sort of thing
in, they would rather not have any rule at all. They have
practiecally sald that now they are quite content to go on the
conformity system, as if we were trying to force thls rule on
them and they 4ildn't want any rule.

We have had notlos served on us that the TVA ls

againet us. They object serlously to having thelr system, which
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they like so much, interfered with. We have qulte a number of
dlstrict judges making bitter opposition to the Jury clause in
this rule because they say if all these cases in these blg con-
demnatlons go to Jury trials, they are Just burled; they will
never get anywhere. On top of all that, we hav@ the Plstrict
of Coluwbia eystem, with which they are quite well satlsfled,
and 1f we want Lo smooth them over, we have to make another
excagtian to the application of these rules.

Finally, we had a fight in Congress over this subjsct,
and, whlle the congrescmen were considerably confused about the
igeve (1t 1g¢ trus that they got one bill mixed up wlth the
other), I have read their arguments and thelr debates, and the
fact 1s that there was a very overwhelming sentiment expressed
that thls condemnation law ought to be run in each state accord-
ing to state law, that they wanted thelr own state law. Those
whose state law sald jury trial wanted Jury trial, and those
whose gtate law sald no Jury trial didn't want 1%.

If you put thie rule through without excepting the
TVA, wlthout excepting the District, and with the Jury trial in
it, you will never get it past the Congress. That ls my opinion
sbout 1%. You will have the Department of Justice against you,
the 1VA against you, and the sentiment in Congress against you.

1 feel personslly as if I want to wash my hands of
the whole buslness, I don't see any Justifieaéien for our pro-

poslng & rule on the theory that what 1s wanted ls uniformity
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when we are atarting out admitiing on the faece of 1f that a

*very much better system exlsts in the TVA statute, that that is

g0 good and so mueh better than ours that we are not golng to
have uniformity. %The sswe thing as to the Eissriét. It the
Department of Justice were pushing this rulé and were praying
Tor help and wanted 1t, in any way that would be aceceptable to
me at least, I would feel @uﬁy bound to go on, but I really
personally have lost all interest in 1t. I don't care what you
dn about 1t.

It is & pity that we have spent all this tinme and
@ffort to come jJjust to where we were bhefore. We tried 1t once
snd did our best. Then the government agencles dlsagreed, the
Department didn't 1like it, and they wlthdrew thelr request.
Now we have done exactly the same thing again, except that they
haven't formally withdrawn thair request. They have notified
ug informglly that they are qulte well satlsfied with things
as 18, 8o, why should we try to formulate and deal with a lot
of complicoated objections? Are we willing to put out a rule
that exempts the TVA and the Distriet of Columbia? If we
don't, don't we know before we start that we will never get any-
where with the Congress?

MR, LEMANN: We could make an argument, I think,
reasonably to exempt the Biatr;et of Columbla, but when 1t
comes to TVA, I don't know how we could do it without, as you

gay, 1lmplying that the system that we are propoeing isn't as
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zood for them and, therefore, eaﬂeeiﬁably for others as theirs
is, , |
THT CHAIRMAN: ALl the TVA has to do ie to go up to
Congress, 1f they are not excepted, and eay, “Lao& here, you
have passed a statute yourselves defining how we shail run our
business, and you thought it was a good scheme and worked fine.

Why should this court come along with & rule and knoek out all

'yan have done?" You oan's beat 1t, You can't get anything

li?e this through Congress unless there ie a pretty ?eneral
uniform appreval of it.

If you do what Hr, Willlsms wante us to do, this ques-
tion of service by publication and naming defendants and all
that, you are golng to have the Ameriean Bar Agssoclatlon, which
12 already on record (they have their recemmsnﬁatiﬁns)in}, and
811 the title fellows anad everybody on your neocks, fTighting
tooth and natl,

HE. LEMANN: And run the risk of lapairing the

~ prestige--such prestige as the Gommittee has.

THE CHAIRMAN: RBear in mind, too, if you get the

Court to sign 1t and sena it up there, If it gets rapped, then

the Court will get mad. There ape two of them up there who

don't like the system of ocourt-made rulee anyhow. They say we
¢ Just gumming the record. If ve getb up‘arrula and get

smashed in Congress, 17 the poor Court has been dragged into

this thing by ue and we send up a rule and get liocked on it,
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there are golng to be more than two votes against us,

MR. LEMANN: When you get to this gquestlion of con-
demnation of property, I guess you are running into a lot aof
local prejudlices, ths general feeling that you don't want too
mueh centrallzation gﬁd'buﬁting in of the éa%ianal government
to supersede the local requlrements.

THE CHAIRMAN: Exactly. P14 you read the éeb%t@s in
Congresas about thiglbill about Jury triszl?

| MR, LEMANN: Mo,

THE CHAIRMAN: 1If you read those, you would fesl the
way 1 do. I read them all., My, Williams sald at our last
meeting that they were confused about the bill, and I agres
wlth that, but 21l the people everywhere, whether they were
Jury trial fellows or non-jury trial fellowa, =aid, "Let's have
this thing run the way we want 1t in our own states." They
comblned on that. f

ME., TOLMAN: Mr, Ohairman, I think I ean say whaﬁ is
in my mind in & very few words. /

I want to start out by reminding you of what Hr.
Justiee Roberts ssid sbout the necesslty of the condemnation
rule on the ground of uniformity. He eald at the Judieisl
conference (I have forgotten what clreult or whether 1% was the
general conference) that the Supreme Gaﬁrt,\§§v1ng condemnation
cases ocome 1o them from every state, found it very difficult to

follow the practlee in every one of these states, and that it
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was 2 great saving to their time and to thelr abillty to do

" Justiee in these matters to have a uniform and a greatly siampli-

fled rule for procedure in condemnations. He spid, "I don't
know whether this rule is the right rule or not, for there has
been some fault found with it, but we aertéiﬁly should have 5
rule in the fedsral courte so that all the practlce in the
federal courts, wherever it may be, will be the same." The
same thing seccurs as to the naaegsity for unifornlty in the
circﬁit courta of appeal.

That le the kind of questlon that lles behind this
whole matter of rules of court for federal procedure based on
uniformity and abandoning the rule of conformity. Conformity
wlth state practice war an experiment. It was not the original
system. I must not talk too much sbout that becsause it will
take too much tims, but 1% proved to be an utter fallure.

This movemant‘far uniformity came from the 1@3&@#5
of the bar, It took a long tinme for it to win, but it finally
did win, and 1{ had ﬁha‘suppert of the Amerlean Bar Assocliation
and of the great nen in that Aesocliation,

¥ think there ﬁre instanees in which conformity in
sertain respects with the law of the states or the District
of Columbla or with special provisions of federal statutes mnay
be permiseible., I don't say absolute uniformity everywhere,
beosusge there msy be very good resson to conform to sonme

gtatutes 1ln gsome special and particular cases. That is not a
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questlon whiech 1t 1s beyond our wite to work out. ‘it can be
worked out, and I myself believe that we ought %o Efy to ﬁ@Tiﬁ.
1 know the attitude of the American Bar Ascoelation
pretty well., I really think, Mr, ﬁh&irmgﬁ, iT you had hesrd
all that I have heard and read all that I have vead, that you
would change your oepinion as to the attitude of the Americsn

Bar Assoclatlon. I want to say Here that the American Bar

C“hssoclation s in favor of & uniform condemnation rule and of

uniformdty in the federal courts. True, Mr. Yalter Armstrong
eriticlzed thie rule at a meeting of the Insurance Seetlion.
He eriticized 1t not because of uniformity, but because it was
not uniform. That was the objeoctlon that he had to it, and
he made himself very plain on that point.
The demonstration at Chleage 1s not to be charged to
the Ameriesn Bar Assoclatlon. That demonstration is charged
to certain intereste Ain the Insurance Section of the Aasoola-
tlion. They objeoted because they sald thers wouldn't be
sufflelent notleoe, that everybody ought to be made a party, and
€0 forth. Most of their objectlons wers based on misunderstand-
ing, and our rule as it stands now meate every one of the
legitimate objectlons which wag made by the Insurance Beatlon,
1 don't know, I may be out of reason in regard to
this thing, but I have s feeling that when we have taken a Job,
we ought to go ahead with 1t and finlsh 1t. As far as I anm
coneernad, I am willing to go on wlth 1t to the end. L don't
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say, however, that any other man ought to feel as I do, but I

want yéu Lo know how I feel sbout it.

JUDGE DONWORTH: Mr. Chairman, I desire to add to
what Major Tolman has sald. Major Tolman has devoted & great
deal of time to this subjJeet. He hase dcne‘it with lawyer-like
and intelligent applleation and deserves the thanks of &this
Committee and of the American bar and of the public generally
for his splendid @ark. Sooner or later, his work 1s golng to
be féuitful. In eaylng that I share the opilnlon of the Chalr-
man about the inadvisebility of putting in & rule on this
subleot at this time; I agree with the Chairman, but 1 do so
with the utmost regret in view of the very high appreciation
L have for the splendld work that Hajor Tolman has done.

THE CHAIRMAN: I have one further thought about the
matier. Inetead of ﬁro?ping'the thing now with what I suggest.
ed; .. { haven't any objeotion %o ycﬁr publishing this redraft
and seelng what the people think about that and how loud a yell
you get from the TVA, then declding finslly, in the light of
1&ekaec¢na submiselon to the bar, whether you want to go on
with 1% or not.

It 1s true that many of the virulent attacks on the
0ld rule resulted from a misapprehension as $to what the Com-
mittee was trying to do. They Jumped to the conelusion that
nobody had to pay any attention to the interests of record,

and things like that. 1 think those oblectlons, if they
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constirued the rule right, were well founded; but suppose that
now we have drawn a revision and removed all those grounds for
attack, 1t is more or lees & syeculatian, 1 suppose, as to how
much opposition you are golng to get to 1%, I netiée that thilsg
araf't now leaves the TVA subjJect to the rule and removes the
indefensible sttitude taken by the first draft that in the

interest of uniformlity we were drawing the rule, then making

nonuniform a greal maes of ecases in the federal courts,

Et may be that the right thing to do is not to get
falnthearted now, but to put the rule in the draft with s note
stating that many of the objections heretofore made to it ware
based on a misepprehension or misinterpretation of what the
Committes wanted and intended to do, whether we sald 1t right
or not, and see what reaction we get to the revision. Then
make up your mind next fall whethep you will throw 1t $o the
Court or Congress. I haven't any objection to that, in view
of the amount of time that MajJor Tolman has spent on 1t.

JUBEE BﬁE%ﬂR%E: I am not in favor of that. In the
greatest war that the world has sver known, we in the ﬁait@ﬂ
States of America have carrlied an:candemﬁatisns excesding in
nuuber and in value of vroperty lnvolved probablyg&ll and many
timee over all that has gone before. To change the rule at
this stage, when all that matter is behind us, it seeme to wme
would be a mietake, and I don't belleve in putting 1t up to the
bar at thie time. The decislions that are being made under the
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precent state of the law, based partly on the federal statutes
which have been amended to £1t the oceaslion, and otherwise
governed by the looal decislons, have prointed the way so that
for the prosecution of fuch cases a8 sre now pending-~and they
are numerous--and fop the remainder of the war, the legislation
i ample, and I don't favor complicating the record by putting
in a new statute or attempting to put one in at thie tiume.

i o HE, LEMANN: You have this 1likelihood to consider
also: If you put t&is out, the bar may s8ay 1t 1s all right,
and the Department of Justice doesn't want 1% this way .

THE CHAIRMAN: Yes. |

MR, LEMANN: Then we have no klek from the bar, but
the Department of Justice gsays, "We will go down and fight "
if they etiek to what they 8ay now, and they are the only people
who asked for A%, I think that night be an objection to your
sugpested procsdure,

THE CHAIRMAN: I Juet wanted to make 1t understood
that I am not bitter sgalnst doing 1%.

MR, LEMANN:  What do You think of that?

THE OHAIRMAN: My best judgment 1s that 1T we go
through with this thing and draw the kind of rule‘that we think
ought to be drawn, we sre going to etart a fearful row, and the
chances are two to one that, 1f 1t 1sn't smashed along the line,
1% w11l be smmshed in Congress., We will be in wrong with the

Court, and we will be running the great risk of getting some




1370C Ontario Strast

51 Madison Ave.

The MASTER REPORTING COMPANY, {nc.

540 No. Michigan Ave.

Mational Press Bidg,

Cleveland

taw Stenography ® Conventions @ General Reporting New York

Chicago

Washington

more votes on the Court who think this dummy directorship isn't

-~ Just the right thing. I asm afraid of it, ¥hen notody le yell-

ing Tor 1t, when the only peopls who 414 ysll for it now say
that they are getting slong all right and don't care anything
about the change, I don't know why we she&iﬁ go at it. That is
the way I honestly fesl about it.

MR, LEMANN: I would like to snee it removed entirsly
from our sotivitles on other rates. 17 we were golng to tackle
11, I would rather see 1t tackled speelally and separstely and
not be involved at the time when the other amendments to the
rules are %rcughﬁ-ap, 1] that it w11l be on 1lte own bottom., I
can concelve that a emall commlittee might have a nmeeting with
the Department of Justlee and the title people, bringlag them
together %y é process of negotiation and persuasion and getting
then to agree on language, but 1t would take some tlme to do
that., I think thﬁt’at least that should bs done before ygﬁ
brought it in to Congrese.

THE CHAIRMAN: You Just ralsed snother point. ¥e
sre always at the rlek of having a flare-up in Jongress. He
got by on the original rules very nicely, and if we éan send up
& set of amendments to the regular rules thie time, with the
bench and the bar pretty well behind ug, we are golilng Lo get by
emoothly agalin; but if we stiek controversial matisr like this
condemnation rule up to Congress, where I krow there is already

strong sentlument against the uniformliy syetem, we are going




137G Ontario 3treet

The MASTER REPORTING COMPANY, inc. 51 wMadison Ava.

540 No. Michigan Ave,

National Press 8ldg.

Clevetand

New York

Law Stenography @ Conventions @ General Reporiing

Chicago

Washington

775

to start the ball rolling to condemn what the Court has pro-

tmulg&ted, and onee they get golng on that, nebody knows where

they are golng %o stop.

Y@urisuggestian would be that we }&gvg 1t out of our
submlsslen to the bar and put in a 1lttle ﬁst@ gayling that so
far, the Committee hmen't been able to prepare a draft that la
spilefactory to so-and-so, and 1t ls deferring seotion on the
thing. Then, 1f'yau want to have a ﬁubeemmitﬁae that goes on
and ﬁeala with 1t as a separate matter and tries to get an
agreement between now and next year, if the title people like
1t, AT the Department likes 1%, and if the TVA likes 1%, and we
gee a good chance of getting 1t through without controversy,
we can pub it up an a ae@afat% ﬁraycsiﬁlén—laﬁer on and not
mix up our regular body of rules on 1t. I think that 1¢ = good
suggestlion, Instead of dropping it entirely, jugt defer 1% for
that ¥ind of comment,

ME, LEMANN: Also 1 have wondered {gaybe it has been
tried) whether Uongress itsell, if it wants thls, couldn'tipase
& etatute on the subject that would provide for a unlform
method of econdemning property. ’

THE CHALRMAN: You don't like %o ask Them to etart
maklng practice rules by statuts.

Hit, LEMANN: Thie condemnation 1s in & speclsl cate-
gory, and maybe thal would be the way [or the Department of

Justlee to bring 1t about. Have they ever tried that or
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consldered 119

THE CHAIRMAN: Yes, theyhave tried sll sorts of
things snd have been licked every £1ms they took the b1ll up
there, One of the bills they were llcked on was very harmless,
proper enough, a bill to provide for Jury trials. That ia the
one where the roar came about uniformity and conformity. The
mase of opposlition that was stirred up to beat that pill was
5&%3& on the fact that the etatec ought to be allowed to run

thelr own econdemnatlion systems and that there ought not te be

- a centrallized one. BHo, they haven't a Chinsman's chance to

get a 111l through Congress,

PHOPEGOOR BUNDERLAND: If thﬁylaaﬁ't'geﬁ a bill
through Congress, how can ve get a rule through Congress?

M, LEMANE: We might have better standing than the
Pepartment of Jusilee, 1f we could overcome all private shjec~
tions,

THE CHAIBMAN: Maybe 1T wa\aaulé get the Department
to objeet to the rule when we take 1t up there, we might get 1t
through!

JUDGE CLARK: Do you want to do this? Haybe this 1is
Just az bad, but I will suggest iﬁ. Would you want to put thils
in an sppendix and eay: "¥We haven't been able to get full
pgresnent. Here ls the present form, and you can comment on
1t or not.* |

THE OHAIRMAN: I would rather see Monte's suggestion
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adopted, Slaply say that we haven't been sble to sgree on a

“aatisfactory draft within the tlme that we have had %o work on

1t, and we are deferring 1% with the 1des that 1t nay be baken
up later as a separate proposition.

JUDGE DONWORTH:. The distriet juﬁées In my locallty
strongly favor retalning the present system, whieh 1s & combi-
nation of conformity and uniformity, sand they say-they hesiltate
téxtry\te learn o new code. |

‘ JUDGE DOBIEZ: Do you think that has & lot to do with
it, Judpge Donworth? They know the present system, having
worked with 1t a whole lo%, and, whether 1t 1s cumbersoms or
nnt, they have mastered 1%, and the Digtriet Attorney knows 1t,
and they sre getting along pretty well under 1% and would
rather keep 1t and go ahead with it than to learn something new,
evean thaugh the new thing might prove to be very much better,

THE CBAIRKAN: Judge, the Judges down your way have
been working under the TVA statute and protest against this.
they want the TVA system kept. They don't wsnt jurlee, for
1&3%&5&@. , |

JUDGE DOBIE: I think the thanks of this Gamé&tt%e
certsinly ought to be tendered to Hajér Tolman and, I think,
also to Judge Donworth and ¥r., Hammeond, for the eplendld work
they have done on that, and we ought to take proper cognizance
of that. Any step that we take, instead of being in eriticlsn

of thelr work, ls in very strong pralse of 1%,
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THE CHAIRMAN: That 1s absolutely so. The trouble we

"are up against is the conflict of view among others as to what

ought to be done, It isn't owr argument.

What do you think sbout the ldes of deferring actlion
on 1t and so reporting in our report, and ﬁhen appolnting or
contlnulng the subcommittee with a view to seeing Af this draft
whioch Mr. Hammond has earefully worked out secures aomé ¥ind of
support, |

u MR, LEMANN: It seems to me that, if we put & note in,
the note ought to recite that we did not think the original
drai't presented was falrly open to some of the objeections nmade,
but the objections were vocilferous. We have been working on
a redraft, and 1% appears that the redralt 4s not satisfactory
from some atandpolints %o the Department of Justice. It is
obvious that this 1z a matter on which opinions differ very
strongly. The war emergency is drawing %o a close. The Com-
mittee has felt that this ie in a special situstion, quite
ag&?t from the other rules, and that 1% would not be good Jjudg-
ment or advisable to bring them to Lhe bar and to the Congress
at the same Time as The other rules which relate %o the general
run of cases. The Uommittes thinks that this ie a subject
whieh the Department of Justlce feels is important and should
recelve separate conslderation apart from the rules that deal
with lawsulte generally.

It seems %o me that we ought to bring in all of that.
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THE CHAIRMAN: Instead of hooking them together,
when 1% looks to us as Lf they might kill each other. We are
anxlous to pet our other amendmentis in together, and 1t 1le
perfeotly obvlous that a great deal more time ig golng to have
4o ve taken with thie condsmnation rule. We don't want to de-
1ay our other report on that aeceunt and, therefore, we are
poetponing action on that and going right ahead with th@ other.

h MR, LEMANN: We migh* expand that thought, Yoo, to
say that 1t is apparent from & study of the pongressional de-
bates on theses other bills and from the position of the ??&
that a rule of thls sort ts golng to yecelve a good deal of
debate in Congress and that 1t might retard actlon by Gongress
on these other amendments thatl we have. in other words, not
anly retard us in submitting the gmendments, bub retard the
approval of our amendments,

JupGy CLARK: Who actually had better prepave this
eESAY ~—-

MR, LEMANY: The Chalrman.

JUDGE CLARK: ---whieh ls golng Yo pour oAl and gt the
game tlme--

THE CHAIRMAN [Interpoeingl: I think I wouldn't say
that we were gaing to have a row in Congress over 1t. I would
11ke to put it on the ground that we are anxlious to get eﬁr
other revort golng and, on account of the differences of oplnlion

sbout this other thing, 1% probably will take considerably more
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time to get out any draft that would %e generally scoeptable.

%0, we are golng ahesd with the other thing, lsaving this rule

to trail_behlﬁﬁ, and we will see what further can be done about
1t, |

JUDGE DOBIE: I venture the motion, 1f it 1s srager,
that the ﬁrafting of thle EEﬂQ?aﬂﬁuﬁ“beﬁa?ﬁ&é over Lo the -
Chairman, with the ald, if he wishe= i, of our repnrter’s ,
notes on what hag been eald here, and that if hs wiches to, he
mey send 1t around to the Committee Tor any sugsestlons, and,
1T not, that he be smpovered--

i L@Héﬁﬁ tInterposing: Out out "if he wishes to
send 1t around,” because that is invidlous, and there won't be
tinme, | ‘ |

THE OHAIRMAN: fThe trouble is that I wouldn't get
any reseponge in timg-te get 1%t up,

JUDGE DOBIE: I make a motlon, then, that the Chalr-
man be requested to prepares s sultable aerorandum explaining
our pogition on this_aitéaﬁiﬁﬁ,'

THE CHAIRMAN: .511 right. If there 12 no abjectiaq,
that is agreaed to.

There 1s another thing. If we sare going on with this
thing and are goling to have somebedy keep on the trail of it,

we ought to decide on 1t now., Ws ought not to have to walt un-

- 11 October to decide whether our Committee is going to do any-~

thing more about 1t. We ought to declde now whether we want
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our subocomulttee to continue conslderation of this thing in
conneetion with the Department and others interested.

JUDGE DONWORTH: Shouldn't we lesve that for deteral-
natlon at the autumn sesslon? ;

THE CHAIRMAN: Whether you want to go on with it or
not? | |

JUDGE DONWORTH: In your memorandum say that we still
hive the subject under consideration, and so forth, and you
might refer to the faeﬁ_that'tha rresent emergency seems to be
passlng, something of that kind,

 UHE CHAIRMAR: I don't euppose, without any sctlon

of the Commlttes, that we would have any objection to the aub-
comnlttee's pursulng the effort Lf they want to, but I am
afrald they won't do anything unless we encourage them in some
way. Do you thlnk it is betier just to let that rest until
fall®? ‘

JUDGE DONWORTH: Thaﬁ iz merely a thought., I will go
along with anything. | _

HR, TOLMAN: I would rather go on with the work now
and then get 1% ?eaéy-ghen we can get it ready, becausze I
think we are so olose topether that it ien't 5 rery big job na%;

THE CHAIRMAN: Wone of you has any objJection, without
ahy Tormal actlon, to having the MajJor, as chalrman of the |
euboommittes, do whatever he feele abie to do during the sumner

to try to ¥nock §ea§le’s hesds together on an agreement. You
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wouldn't oblect to that?

MR. TOLMAN: No; I don't. I think 1t is all right,

THE CHAIRMAN: I mean, the Coumlttee wouldn't objsct
to your dolng that.

JULGY DOBIE: Ho.

THE Gﬁﬁlﬁﬁaﬂt‘ They are not clamping down on the
subcommittee and saying, "Stop."

JUDGE DOBIY: Kot at all,

THE CHAIRYMAN: I guess that carries out your idea,
dossn't 1t7

MA. LEMANN: It had better go separately to the
Gongress, and 1t haﬁ‘baﬁter g0 gepsrately to the Court.

MR, HAMMOND: The only thing in connection with this
subeommittes's golng on iz that, as fér &8 going on wlth the
Department of Justice, I ;an‘t knéw that we can get any further
than what we héra done, I have been working with them on this
matter of the ﬁaming of defendants in the‘asmplslnﬁ, and you
have heard them this morning. 7That 12 the one point that they
are hanging out on, As far as the rest of 4%, I think we can
come to an agreemeénts on lit. » ;

MR, LEMANN: If I were In the Department of Justice
and wanted this, I would mysélr go forward in conferences with
the title company people and try to agree and work out a
formula that wouwld be gatisfactory to both eldes. If I wanted
lﬁ; I wonld go Torward with effagﬁs to that end, if I were in
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the Department of Justice,

WL, HAHMOND: They are dolng that, Mr. Lemann. They
sre In touch with the title people now, as I understand 1%,

HEL, LEMANN: Then I think they ought to cowme back to
ug in Detober and say, "Now we have gotten ﬁﬁgethsr with 211
the critles, and here is eomething we have ggreed to, and we
would like you gentlemen to earry the ball." Then we could de~
ei&e,whethe? We w@rérgolng to do it sgepgrately. I don't be~
liave‘ws ought to mix 1t in with our general rules.

THE CHAIRUAN: 1 wasn't suggesting that, 1 was ask-

ing the Commlttee whether the actlon they are taking now is an

order to the subcommlttee not to hsve gsnything further to do

with 1t. I don't suppose any of us would object if the sub-
commlitee wanted Lo keep stirring the Deparitment gnd the title
companies up fto an agreement. That is all I meant by that.
I course, one thing that dlscourages me is this: For example,
this worning they usde én@ polint agalnet the bill that sounded
good to me. They say that, aa»wardeé, A% regulres thew at the
time they flle the origlnal complaint to start the proceeding,
to find out who all the known record ownere sre and 1o name
them in the originsl ecomplaint.

They say: '"We gst orders to go ahepd quickly, and wé
want to ¢ tart the proceeding and publish a notlce that will be
good ¢ agalnet all those veople ultimately who can't be found.

We want to do 1t right sway. VWe haven't had time to examine
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the records, WYe can’'t nawme all the persons ol record. We want
lesve to file o bill %o name anybody that we ean, wilth sowme
spprocriate provision in the rules ih&t when they wre ascer~
telned, thelr names will bhe added .

That 1ls recsonable, lsn't 147 Eeﬁ, the drafismanship
éab involved in that would take us from now until six o'clock.
They don't present any concrete thing. They don't sit down and
ﬂ?ﬁfﬁ‘iﬁ. They lesve ueg in the position where we have %o do
hald a day's work to try to carry out thelr iﬁaau i oam too
lazy. I don't like 1%. I think we ought to have ecome concrete
samendment that covers that partlicular situation.

fo, I thlnk that things 1like that might be worked up
during the summer., If they don't do it, and A7 our subcomait~
tes want to do 1t, all right. That would lron out one thing
that the Degnriment has 1n mind,

Then, 1f it Ls the sense of the me%tiﬁg that the
Comnlttee as a whole will not aet further on thie rule at the
rreeent tine, we will put in our published second preliminsry
draft a note to that effect, stating the reasons and that owr
suboonmlitee s at liberty, ac far os ve are coneerned, to make
any ef{ort 1t feels able‘ta make Lo try to work out with the
Department, the titls companles, and anyvody elase who 1s
intarested, a rule that will meet some of the obJectlons.

Then, in the fall we wlll dsolds, in the light of what has

ocourred, whether we are golng to go on with %, Is that the

~—
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gum and substance of 1%7? o
MR, LEMANN: Whieh would mean going on with 1%
geparate from the other.

THE CGHAIRMAN: Yee, goling on separately. Oh, yes,

éé vesause we will never send & rule of this kind to the Courst
éa without pgoing back to the bar with 1%, We are going back to
. the bar right away on our other stuff, HNext fall, that 1se
g% géing shrovgh to the ﬁaurt without further mabulgelon to the
£< '

bar, and that fact alone makes 1% 1lmposeible to put thenm
topather any longer. ‘
{There were further proceedinge concerning the rules

in general. Bee Volume 5 of procesdings.]
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