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M NUTES
ClVIL RULES ADVI SORY COW TTEE
Cctober 16 and 17, 2000

The G vil Rules Advisory Cormittee net on Cctober 16 and 17,
2000, at La Paloma in Tucson, Arizona. The neeting was attended by
Judge David F. Levi, Chair; Sheila L. Birnbaum Esqg.; Judge John L.
Carroll; Justice Nathan L. Hecht; Professor John C. Jeffries, Jr.;
Mark O. Kasanin, Esqg.; Judge Richard H Kyle; Professor Myles V.
Lynk; Assistant Attorney Ceneral David W Ogden (by telephone);
Judge Lee H. Rosenthal; Judge Thonmas B. Russell; Judge Shira Ann
Schei ndlin; and Andrew M Scherffius, Esg.. Judge Paul V. N eneyer
attended as outgoing chair. Professor Edward H Cooper was present
as Reporter, and Professor Richard L. Marcus was present as Speci al
Reporter for the Discovery Subconmttee. Judge M chael Boudin
attended as liaison from the Standing Conmittee, and Professor
Daniel R Coquillette attended as Standing Committee Reporter.
Judge James D. Wal ker, Jr., attended as liaison nenber from the
Bankruptcy Rul es Advisory Commttee. Peter G MCabe and John K.
Rabi ej represented the Adm nistrative O fice. Thomas E. WI I ging
represented the Federal Judicial Center. Judge T.S. Elis, 111
Judge Jean C. Hamilton, and Judge WIIliam W Schwar zer attended to
present a panel discussion on differentiated case nmanagenent,
expedi ti ous case processing, and the possibility of developing a

smal | -cl ai ns procedure. bservers included Loren Kieve (ABA
Litigation Section); Alfred W Cortese, Jr.; Sharon Mier (ABA
Litigation Section — Rule 23 Subcommittee); Jonathan W Cuneo

(NASCAT); and Fred Souk.

Judge Levi opened the neeting by introduci ng the new nenbers,
Justice Hecht and Judge Russell. He noted that Mark Kasanin's term
of appointnent has been extended, furthering the benefits of
continuity provided by veteran Comrittee nmenbers. And he expressed
appreciation for the service rendered by Justice Durhamduring her
years as a Committee nenber.

Appreci ation: Judge N eneyer

Judge Levi further expressed the thanks of the Conmttee to
Judge Nieneyer for his work as nenber and then chair. He noted
t hat Judge N eneyer had gui ded the Committee through many topics,
i ncl udi ng sone that were contentious. Judge N eneyer continually
insisted that in all projects, both noncontentious and contenti ous,
the Coommittee | ook beyond the technical details to consider the
| arger issues of policy and social interest that shape good
procedure. In areas of potential danger, he saw to it that the
Commttee took the time necessary to becone fully inforned.
Efforts were nmade to hear from as many different voices as
possi ble. Public conments and testinony at hearings were studied
careful ly. Conf erences were arranged. Empirical work by the
Federal Judicial Center was regularly sought. The Conmittee
energed fromthe work with a solid foundation for each project. A
resol uti on of thanks and appreciation from Chi ef Justice Rehnqui st
was read to hearty appl ause.
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Judge Ni eneyer responded by noting that the Commttee’s
process has been satisfying and fulfilling. Anong the rules
| aunched during his time with the Coonmittee is the class-action
appeal rule, Rule 23(f). Although Congress has not yet adjourned,
it seens |likely that the discovery amendnents scheduled to take
ef fect on Decenber 1 will indeed remain on schedule. O her recent
work has included such |ong-pending projects as a package of
anendnents to the Admralty Rules and abrogation of the Copyright
Rul es of Practice. The Conmittee’s work has been in the finest

traditions of American | awraking. "Town neetings" were held,
experts were consulted, studies were encouraged. Large nunbers of
alternative proposals were studied. The Ilevel of debate,
di scussi on, and conprom se has been of the highest. "Sonetines,
during discussions, we canme in close.”" \Wen there was a close
division of views, the Conmittee refused to act; instead it
continued to work until consensus was achieved. The public
heari ngs were very helpful — those who participated took the

Committee and its work seriously, and the Committee took them
seriously. Wen the Commttee eventually canme to agreenent on a
desirabl e rul es change, Comm ttee nenbers becane advocates for the
change, first in the Standing Conmittee and by going also to the
bar associ ations and other associations. Testinony was given in
Congress, and work was done with Congressional staff. Congr ess
showed real respect for the Cormittee’ s know edge, approach, and
wor K. The Judicial Conference, the final step of and Advisory
Commttee’s direct advocacy, also took the Committee’s work
seriously. The Departnment of Justice and its nenbers on the
Comm ttee, Frank Hunger and David Ogden, al so were very thoughtf ul

and hel pful participants in the process.

Judge N eneyer continued his remarks by noting that
institutions such as this Commttee thrive on tradition nore than
on witten rul es. Committee traditions account for nuch of the

inpressive quality of its deliberations and work. Al'l of the
menbers who have served on the Conm ttee over the past seven years
have worked hard and nade val uable contributions. The Feder al

Judicial Center has provided strong research support, not only
through the regular relationship through Tom WIIlging but also

t hroughout the entire research staff. Rel ations w th other
Judi ci al Conference conmttees have worked rather well, in part
because of support fromthe Administrative Ofice and particularly
from John Rabiej. Professor Marcus has been very hel pful, in the

grandest tradition, as special reporter for the discovery
subcommi tt ee.

Service with the Committee, in short, has been a privil ege and
a pl easure.

Judge Levi expressed the Commttee s appreciation to Susan
Ni emeyer for her regular participation and support in Comittee
activities. Professor Coquillette brought Judge Scirica' s regrets
for not being able to attend the neeting, and respects to Judge
Ni eneyer .
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Rul es Updat e

Judge Levi sunmmarized the "pipeline" of rules proposals.
Three packages of anendnents are slated to take effect Decenber 1,
2000, unless Congress acts to defer. Rules 4 and 12 deal wth
service and time to answer when an officer of the United States is
sued in an individual capacity for acts in connection with official
duti es. Admralty Rules B, C E and Gvil Rule 14, seek to
di stinguish forfeiture practice fronwadnlralty practice inresponse
to the great expansion of forfeiture proceedings in recent years.
Di scovery refornms are enbodied in anmendnents of Rules 5, 26(a),
26(b) (1), 26(b)(2), 26(d), 26(f), 30, and 37(c).

The Judicial Conference in Septenber approved and wll
transmt to the Suprene Court anmendnments in Rules 5, 6, and 77 to
deal with electronic service of papers after initial process, as
wel | as a package that woul d abrogate the anti que Copyright Rules
of Practice and adopt a new Rule 65(f) to confirmthe application
of Rule 65 interlocutory procedures to copyright seizures.

New rul es proposal s were published for corment i n August. One
proposal would adopt a new Rule 7.1 on corporate disclosure, to
parallel a revised formof Appellate Rule 26.1 and a new cri m nal
rule. Amendnments to Rules 54 and 58 would integrate with proposed
anmendnent s of Appellate Rule 4 to end the "time bonb" probl ens that
have arisen when failure to enter judgnent on a separate document
nmeans that appeal tine never starts to run. Comments on these
proposals are due by February 15, 2001. A hearing has been
schedul ed for January 29, 2001, in San Francisco in conjunction
wi t h heari ngs on proposed Appel late and Crim nal Rul es changes. It
is too early to guess whether there will be any persons who wish to
testify on the Gvil Rules proposals at that hearing.

Legi sl ati ve Report

John Rabiej delivered a report on Adnmnistrative Ofice
efforts to track legislation that mght affect civil procedure.
Thirty or forty bills have conme into this category. Congress is
wor ki ng toward adj ournnment, sonmewhat |ater than expected, and this
phase of the process is difficult to nonitor because omnibus
appropriations bills frequently are used to enact unexpected
provi sions that had not been successful in nore direct |egislative
attenpts.

Concern continues to attach to discovery protective orders.
A |l ongstandi ng "sunshine-in-litigation" proposal was attached for
a whileto legislation designed to establish crimnal penalties for

failures to disclose product defects and recall information. The
di scovery provi sions, however, have been renoved fromthe bill that
appears to be on the way to enactnent.

There is good hope that the Judicial Inprovenents bill wll
pass. This bill includes a provision that wll "sunset" the one

remai ni ng provision of the Cvil Justice Reform Act.
Several class-action and attorney conduct bills bear directly
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on the work of the rules conmttees. The House passed a m ni mrum
diversity class-action bill, and the Senate Judiciary Conmttee
reported out a different bill. The Senate class-action bill
i ncl udes a provision that would require the Judicial Conference to
make recommendati ons. C ass-action legislationis |likely to enmerge
again in the next Congress. There also has been active attention
to attorney-conduct rules for governnent attorneys. Senator Leahy
is sponsoring a bill that would require the Judicial Conference to
report recommendations within a year with respect to contacts with
represented persons, and to report within two years on other
government attorney-conduct issues. Different proposals are being
considered in the House, including adoption of the Rule 4.2
proposal of the Ethics 2000 Conm ssion that would permt contact
with a represented person when approved by court order. Again, if
no | egislation is adopted in this Congress these issues are |likely
to reappear in the next Congress. Professor Coquillette noted that
it is this level of Congressional interest, and particularly the
provi sions that would direct pronpt consideration by the Judici al
Conf erence, that has stinul ated the continui ng work of the Attorney
Conduct Subcommi tt ee.

April M nutes

The draft mnutes for the April 2000 neeting were approved,
subj ect to correction of typographical and style errors.

Rul e 23

Judge Rosenthal reported for the Rule 23 Subconmmttee. The
subconmttee is approaching the continuing Rule 23 project by
attenpting to determ ne whether there are anendnents that are
sensible and feasible, renmenbering the need to ensure that a
seenm ngly desirable change will actually work in relation to the
changi ng nature of class actions.

Much time and effort have been devoted to Rule 23 over a
period of many years. Proposal s were published for coment in
1996; the only one of those proposals to be adopted up to now is
new Rul e 23(f). Rule 23(f) already is working as hoped. Severa
courts of appeals have articulated the standards used to act on
petitions for |eave to appeal, and the courts of appeals already
are beginning to use these appeals to provide greater guidance on
class-certification issues. Rule 23(f) also will provide a relief
valve for the pressures that can flow from grant or refusal of
class certification. Rul e 23(f), however, does not of itself
address the many concerns reflected in the 1996 hearings and the
work that led to the 1996 proposals and flowed from considering
t hose proposal s.

Mass-tort problens canme to occupy a very basic role in
commttee work. The great pressures that flow from attenpts to
wor k t hrough mass-tort litigation have affected Rule 23 as well as
many other areas of procedure. The debates over Conmittee
proposals were revealing — there is disagreenent and real
uncertai nty about the nmeans appropriate to address the di sl ocations
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caused by nmass torts.

"Consuner" class actions also have been studied. There is a
great di vide on the question whether these classes are appropri ate.
Qpponents argue that the "private attorney general” concept nasks
efforts to win through litigation goals that cannot be won in the

political process, or nore sinply to enrich attorneys. But
supporters argue that the benefits can be enornous, both for the
public good and for providing often small but still meaningfu

remedi es to individual class nenbers. The published proposal to
allowa court considering class certification to weigh the benefits
of a class victory agai nst the burdens of class litigation wthered
under vigorous cross-fire fromthese opposi ng canps.

The concern to define the appropriate roles for class
litigation continues. But this is an increasingly dynam c area.
From 1990, there have been increasing filings first in federa
courts, and nore recently in state courts. This growh inspired
the Commttee’s work, just as it inspired | awers. But now we are
hearing that many state courts are changing the practices that
brought fame to some courts for "drive-by" class certifications.
Statutes, court rules, and court decisions have restricted the
| i beral certification practices that flourished for a few years.

Anot her trend nmay have peaked and receded. Settlenent cl asses
becanme famliar in several substantive areas, and then an attenpt
was made to extend this practice to mass-tort cases. The Anthem
and Otiz decisions have cut back on mass-tort settlenment cl asses;
it is thought that these decisions have made it inpossible to
settle some nmass-tort classes, and nore difficult to settle those
that do eventually settle. As settlenent cones to seem |ess
i kely, greater judicial managenent has resulted. As part of the
certification process, the parties may be asked to provide pl ans of
the tasks and tine that would be required to prepare for trial.
And, if certifications to not dw ndl e down because settlenment-only
certifications are restricted, the result may be nore cl ass-action
trials.

Al'l of these questions have been illum nated by the enpirical
wor k undertaken by the Federal Judicial Center and the Rand
Institute for Givil Justice.

The subconmi ttee has nade a prelimnary decision to focus its
efforts on the process of class actions, not the standards for
class certification. Certification standards al ready are perceived
to be exacting. The processes of appointing counsel, naking fee
awar ds, and revi ewi ng proposed settlenents have becone the central
subj ects. The general question is whether Rule 23 can do nore to
provi de structural assurances of fairness.

Anot her devel opnent has been overl appi ng, duplicative class
actions, and class actions that are parallel to nonclass
proceedi ngs that involve |large nunbers of aggregated plaintiffs.
It is difficult to find nmeans within the scope of the Rules
Enabling Act to deal with the inefficiencies and unfairness that
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can result from overl appi ng and conpeting cl ass actions.

The materials in the agenda book have not matured to a stage
t hat woul d support detail ed di scussion and revi sion. They are nore
prelimnary, but designed to support di scussion of the advisability
of working further on these topics. The four Rule drafts address
review of cl ass settlenments (but not settl enent-cl ass
certification), attorney appointnent, attorney fees, and appea
standing. The nodel notice and related fornms being devel oped by
the Federal Judicial Center raise also the question whether the
notice provisions of Rule 23 should be revised. These nodels are
i ntended to focus discussion, but not to exclude consideration of
ot her possible Rule 23 revisions. Suggestions for other topics

that m ght be devel oped will be wel coned.

The draft Rule 23 codifies current "best practices" for
reviewing settlenments. It does not attenpt to restate or revise
the criteria to be considered, nor does it attenpt to set out a
conpl ete and exclusive list. It does not attenpt to restate or
revise the settlenent-class teachings of the Anthem and Otiz
opinions. It seens |ikely that as Rul e 23(f) appeal s are heard and

resolved, there will be a better foundation to consider whether to
address settlenent-class certification explicitly in Rule 23.

The settlenent-review rule includes a provision that would
allow class nenbers to opt out after the terns of a proposed
settlenent are made known, whether or not there was an earlier
opportunity to opt out and without regard to the general rule that
cl ass nenmbers cannot opt out of mandatory Rule 23(b)(1) or (b)(2)
cl asses. This provision was developed in part in recognition of
the "hybrid" classes certified under Rule 23(b)(2) that include
both injunctive or declaratory relief with damages relief, but it
reaches all fornms of classes. There is substantial controversy and
uncertainty surroundi ng both the proposed opportunity to opt out of
the settlenent of a mandatory class and the proposed requirenent
that a second opportunity be all owed when a settl enent i s announced
after expiration of the initial period for opting out of a (b)(3)
class. It has been protested that increased opportunities to opt
out will make it nore difficult to achieve settlenent. But at the
same tinme it is recognized that often successful settlenents have
been achieved in (b)(3) classes that have been certified at the
same tinme as a proposed settlenent is prelimnarily approved,
giving an opportunity to opt out after the initial settlenent
agr eenent .

Anot her set of problenms arises from the role of objectors.
What provisions should be nmade for discovery? Should successful
obj ect ors be awar ded expenses, including attorney fees? bjections
can be nmade for good reasons, but objections also can be made for
obstruction, delay, or the hope of being bought off. It is very
difficult to draft rule terns that distinguish between "good" and
"bad" objectors. The draft invokes Rule 11, but this device may be
bot h redundant and ineffective.
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Di scl osure or discovery of "side agreenments" is another topic
that has proved difficult to grasp. How can such agreenments be
defi ned? There are many kinds of understandings that may be
reached, whether or not articulated, in the process of hamrering
out a class settlenent. Sone are trivial. Sonme are inportant, but
only to a few class nmenbers. Further devel opnent seens desirable
before this topic can be addressed by the rule.

There is a continuing demand for greater judicial scrutiny of
proposed settlenents. Draft Rule 23(e)(5) seeks to distill the
nost obvi ous things that have been articul ated by the courts. But
the list itself obviously raises the question whether it is wiseto
encunber the rule with so many factors. One risk of this approach
is that practice may be frozen around the list. The |ist cannot be
conplete, but factors not in the list may be taken | ess seriously.
Some or even many of the factors in the list may not be relevant to
a particular settlenent, but a court may feel obliged to consider
and make findings with respect to each. These risks are di m nished
if thelist is set out in a Conmttee Note, not in the rule, or is
relegated to sone other place such as the Manual for Conplex
Litigation. Yet the earlier hearings on Rule 23 provided advice
that there is a need for greater scrutiny and gui dance. And sone
of the factors in the list seem to nove beyond things that have
been clearly identified in current practice; exanples are provided
by the focus on plans for distributing an award to cl ass menbers,
and by the consideration of the reasonabl eness of attorney-fee
provi si ons.

Present decisions provide little guidance on "appoi ntment"” of
cl ass counsel. The draft rule would give courts a greater
opportunity to seize control at the outset. It is not clear
whet her this nuch judicial involvenent is desirable. The draft
al so i nposes severe limts on what an attorney may do on behal f of
a cl ass before being appoi nted as class counsel. These provisions
need much nore study, in face of challenges that they ignore much
common, desirable, and often necessary practice. The danger of
inmpairing class interests also may be questioned in |light of the
fact that the class is not technically bound by acts taken before
class certification.

The class attorney appointnent rule lists several factors to

be considered in selecting counsel. Many have been recogni zed for
years in addressing the effective representation requirenment, and
are not controversial. But there is a new one, asking whether

selection of counsel can be done in a way that facilitates
coordination with other actions. There are few opportunities to
ef fect coordination by rule provisions, and this one nay both prove
effective and avoid the federalism concerns that surround many
alternative proposal s.

The attorney-fee draft presents first the question whether the
rules should address this topic at all. There is a lot of
sentinent to do sonething that will help the process of making
careful awards, but there is much di sagreenent whether a court rule
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is the proper neans of proceeding. There is equally disagreenent
as to the factors that m ght be adopted. The factors included in
the draft rule draw fromthe RAND report, and many of themfocus on
tying fees to the benefits actually won for class nenbers. The
draft deliberately avoids any choice between |[|ode-star and
per cent age- of -recovery approaches to fee cal culations. It requires
di sclosure of side agreenents, again raising the question of
defining the agreenents that nust be di scl osed and rai sing al so the
guestion whether courts should be concerned at all wth the
arrangenents for dividing the awarded fee anong di fferent | awers.

The draft on appeal standing responds to the rule in nmany
circuits that a class nenber nmust win i ntervention to have standi ng
to appeal the judgnent in a class action. The first question is
whet her the intervention procedure is in fact the better procedure,
asserting a neasure of control that will discourage ill-inforned or
m schi evous appeal s.

Cl ear -1 anguage proposals have regul arly been nmade for cl ass-
action notice rules. A sinple rule demand for clear |anguage,
however, nmay not acconplish much. Better results may flow from
provi di ng good exanples. Wth this thought in mnd, the Federal
Judi ci al Center agreed to undertake to collect good notice exanpl es
and then to synthesize a nodel notice fromthe best exanples. This
work is well under way, and will continue; the current drafts are
included in the agenda materials. Mich good may cone from making
the final product available through the Center by on-line
avai lability to | awers, use in judicial training, and other neans.

The subconmittee has a tentative but anbitious goal to devel op
concrete proposals for detailed consideration at the Conmittee
nmeeting next April. Refined versions of the present drafts would
be presented.

Following this introduction, there was a review of severa
features of the drafts, including itens not described in the
i ntroducti on.

The provision for revealing "the terns of all agreenments or
under standings nmade in connection with the proposed settlenent,
dism ssal, or conpromse" is set forth alternatively as a
requi renent of disclosure in the notice of proposed settlenent or
as a proper subject for discovery by an objector. bjections have
been made as to each approach, but it also has been urged that
these matters are so inportant that both should be adopted — a
sumary shoul d be required with the notice of proposed settl enent,
and further discovery should be available to an objector.

The question of a right to opt out of a proposed settlenent
includes a winkle that has not been much discussed. The draft
speaks of an opportunity to request exclusion from the class.
Di sapproval of the settlenent, however, nay nmean that those who
sought to opt out of the settlenment would prefer to remain in the
class. Thought should be given to providing that exclusion from
the settlenment neans exclusion from the class only if the
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settlement is approved.

The provision for discovery to aid in appraisal of the
apparent nerits of the class position mght be revised in ways that

reduce the concern that discovery will go so far as to underm ne
one of the principal objects of settlenent. Di scovery m ght be
aimted at information "reasonably necessary to support the

obj ections,” or discovery mght be conditioned on a prelimnary
showi ng of reasons to doubt the adequacy of the settlenent.

The provi sions on objectors include a new subpar agraph, draft
Rul e 23(e)(4)(B), that limts the ability of an objector to settle
the objections on ternms that yield the objector treatnent nore
favorabl e than the terns avail abl e under the class settlenent. The
concern is that a class nmenber who advances obj ecti ons on behal f of
the class is both assuming a fiduciary duty to the class, simlar
to the duty of a court-recognized class representative, and is
assum ng powers of delay and obstruction that draw fromthe need or
desire to conclude the settlenent. If the settlenent indeed is
i nadequate as to the class, any added benefit wung fromthe class
adversary should be spread over the class unless the objector
occupies a distinctive positionthat is not fairly reflected in the
class definition. These concerns are reflected in the requirenent
that court approval nust be won. The draft is intended to require
approval by the trial court, even if an appeal is pending. It may
prove desirable to discuss the relationships between trial court
and appel | ate court when the settlenent is reached pendi ng appeal :
under present procedure, the objector can sinply settle and

wi t hdraw the appeal. It does not seem a nmarkedly different or
untoward interference with the appeals court’s jurisdiction to
condition this result on approval by the trial court. The trial

court is likely to be in a nuch better position than the appeal s
court to appraise the terns of the settlenent.

One of the factors |isted for review of a proposed settl enent
is the extent of participation in settlenment negotiations by class
menbers or class representatives, a judge, a magistrate judge, or
a special master. This factor reflects recurring suggestions that
courts should play arole in structuring settlenent negotiations to
protect against self-serving or inadequate representation by
designated class representatives and class counsel. Fam |iar
suggestions incl ude appoi ntment of a class guardian, creation of a
steering conmittee of nonrepresentative class nenbers, use of a
special naster in a role sonehow different fromthat of a class
guardian, or direct judicial involvenent. The Commttee has
regul arly concluded that an attenpt to graft such devices onto Rule
23 is likely to produce nore confusion than benefit. But formal or
informal efforts along these |ines nay prove val uable in particul ar
cases. Actual use of one or another of these devices nay provide
useful reassurance that the settlenent reflects generally held
class interests.

Anot her of the factors would consider the probabl e resources
and abilities of the parties to pay, collect, or enforce the
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proposed settlenment judgnment. A settlenent that seens to prom se
generous but illusory benefits nmay not be as wise as a differently
structured settlenent that, in the end, nay prove nore useful. It
may prove difficult to translate this abstract concern into
practi ce. And there is a risk that this factor will encourage
sl oppy consi deration of the increasingly questioned "limted fund"
concept, encouraging courts to accept uncritically the terns of a
settlenment that the parties seek to justify primarily on the ground
that nothing nore is possible.

The list of factors also would permt consideration of the
exi stence and probable outcome of clainms by other classes and
subcl asses. This factor relates to the factor that woul d aut hori ze
conparison to results actual ly achi eved for others, but goes beyond
it. The conparison would not be entirely one-way: it would
aut hori ze consideration of the risk that this settlenment would
seize for this class an unfair portion of the assets likely to be
avai l abl e for other claimants. The nbst notorious concern in this
dimension relates to "futures" claimants who have not yet filed
actions, and who nmay not yet have mature clains or even be aware
that they nmay have clains. There are nmanifest grounds for concern
in this direction, but at the sane tine it is difficult to ask a
court to disapprove a proposed settlenent because it is too
generous to the only parties before the court.

The | ast factor singled out for prelimnary attention was the
one that authorizes consideration of rejection of a simlar
settlement by another court. It is difficult to preclude approval
of a settlenment that has been earlier rejected; further information
may show that a proposal that once seened inadequate is indeed

reasonabl e and adequate. But perhaps sone neans should be
attenpted to strengthen this effort to defeat attenpts to "shop" a
settlement by successive presentation to different courts. An

attenpt even mght be made to restrict the opportunity of a state
court to approve a settlenent that has been rejected by a federal
court, treating disapproval as a judgnent binding on the sane cl ass
or a substantially identical class.

A final and distinct feature of the Rule 23(e) draft is
par agraph (6), a continuation of a concept that has carried forward
fromearly draft revisions. This paragraph would authorize the
court to appoint a magistrate judge or another person to conduct
"an independent investigation and report to the court on the
fairness" of a proposed settlenment. The purpose of this provision
is to overcone the failure of adversariness that arises when the
parties have joined in presenting and chanpioning a proposed
settl enent. The court’s agent is charged to undertake an
investigation in the way that an objecting class nenber m ght do,
if the objector had sufficient funds, incentive, and ability to

pursue the inquiry. The potential advantage is apparent,
particularly in actions that do not spontaneously yield well-
financed and properly notivated class-nenber objectors. The

potential di sadvantages are equally apparent in the formof delay,
cost, and the potential for recomendati ons that rest on an unduly
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optimstic viewof the costs and prospects of further litigation on
the class claim The virtue of the device in enabling an
investigation that a judge could not properly undertake in the
of fice of judge, noreover, nay also be a vice — the court’s role
as neutral arbiter of the dispute nay seem conprom sed when the
court appoints an agent to investigate rather than to receive
presentations by the adversari es.

The first question in the discussion was whether draft Rule
23(e)(6) contenplates that the investigator appointed by the court
coul d consider all of the factors listed in draft Rule 23(e)(5) for
court review. The answer was that the ternms of the investigation
woul d be defined by the court: it could be conpletely open-ended,
but al so mi ght be confined to one or a few specific inquiries. It
was further suggested that although this roleis not afamliar one
for courts, the device could becone usefully productive in sone
cases.

Turning to the provisions for objectors, it was noted that
there are professional objectors who "go from settlement to
settlenment”; "they want to be, and unfortunately are, bought off."
"Their weapon is tine." There is one who has filed objections in
at | east 20 cases in the last two years. bjecting to class-action
settlements has becone a cottage industry. If we guarantee
di scovery, there will be still nore objectors. Under present
practice, discovery can extend even to the settlenent negotiation
process if there is a showi ng of probable collusion. The need for
di scovery by objectors is much reduced by t he conmon practi ce under
whi ch the settling parties make the results of their pre-settl enent
di scovery available to the objectors. The proposals ained at
objectors may make it nore — too nuch nore — difficult to achieve
settlements. The Association of the Bar of the Gty of New York
and the Departnment of Justice have expressed concerns that the
proposal s woul d di scourage settlenents. And we do not need to do
anything to encourage objectors; we have them now. As it is,
objectors thrive because it is al ways possi ble to negotiate a smal |
increnent in the settlenment and then point to the change as the
basis for an award of fees. A settlenent that provides coupons to
be redeenmed within six nonths can be nodified to allow redenption
wi thin eight or nine nonths, and so on.

A broader perspective was taken by asking generally what the
Commttee is — and should be — trying to do. Over the years, it
has been said that there are weaknesses in the class-action
process. The question is to identify and renmedy the weaknesses
that are susceptible of cure. Rule 23 establishes a formof public
representation; courts have a special interest and responsibility,
unli ke the situation when an attorney is directly responsible only
to an individual client, and the client is responsible for the
attorney. Wi is |ooking after the public — either the specific
"public" of class nmenbers, or the broader public that nay be served
when a cl ass action is used for public enforcenent purposes? Is it
to be only the class attorney, who often is self-selected? Mbst
cl ass nenbers do not know the class attorney. The defendant wants
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peace. The result is an undenocratic process that may di spatch the
clainms of class nenbers wi thout due regard for their interests.

On this view, one thing that can be done is to inprove
transparency. Next, we can recognize that the court is in charge
of the class attorney, and the attorney is accountable to the
court. Many of the class-action bills pending in Congress reflect
this view

There is not nuch that can be done to elicit greater

i nvol venent by class nenbers. Notice will not get themdirectly
i nvolved, but they are involved in a nore attenuated sense even
when they may not want to be involved. It would be better to nove

toward opt-in classes, but that approach is not likely to survive
t he Enabling Act process.

We shoul d constantly remenber that there are historic reasons
for the mandatory (b)(1) and (b)(2) classes. If we take that away,
we | ose nmuch of our |egitinacy.

A separate rule on appointnment of class counsel and fee
awar ds, together, would be a good idea.

These remarks were net by the observation that judges have al
t hese powers now.

The role of class attorneys was reintroduced with the
observation that veterans of the class-action debates have
regularly heard that class actions have noved beyond attorney
representation of clients. The goal has becone "fairness" in sone
nore general sense. Conti nued efforts should be nmade to draft
rul es on attorney appoi ntnent and fees, and on other nmatters, that
may inprove the fairness of the process. The prospect that such
proposals will encounter stiff opposition should not dissuade the
subcommi tt ee.

It was said again that courts have the necessary powers of

regulation and control, but with the elaboration that it 1is
difficult to find the support that does exist in the case |aw
Codification in Rule 23 will make the powers nore effective.
Courts are wlling to take hold and assert thenselves. The

subconm ttee should continue work on its proposals to stimulate
debate and reach acceptabl e resol utions.

The "laundry list" of factors in draft Rule 23(e)(5) was
guestioned by asking whether it inplies that the court should
consider all of these factors in each case. A settlenent effected
t hrough negotiations that do not involve anyone other than the
cl ass representatives, class adversary, and counsel nay be entirely
proper; does draft Rule 23(e)(5)(E) suggest that the settlenent
shoul d be doubted on this score? The Rules do not often resort to
| aundry lists; perhaps this approach shoul d be dropped.

It was suggested that the draft rules deal with attorney
conduct, and that great sensitivity nust be observed. Feder al
intrusion on regulation of attorneys is a "third rail" in federal -
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state relations. That is why the Standing Cormttee has a hard-
wor ki ng subconmittee on Rules of Attorney Conduct. The attorney-
conduct inquiry has not focused on the role of attorneys in class
actions. But attorney appointnment and fees are topics that are
addressed by state rules. So is fiduciary responsibility to the
class. There is a new body of | aw devel opi nhg under the "fiduciary
duty" | abel outside the fornal Rul es  of Pr of essi onal
Responsi bility. The Federal Rul es al ready address attorney conduct
t hrough such provisions as Appellate Rule 46, Cvil Rule 11, and so
on. But nmany people believe that the Federal Rules should not
address attorney conduct, and care should be taken in approaching
t hese topics.

Texas experience was noted. The courts considered these
topi cs, and decided that they were better fit for |egislation. The
| egi sl ature, however, wanted nothing to do with such probl ens, and
if anything is to be done it is now up to the courts to do it.
Doing it remains a challenge. The idea that class nenbers should
be able to opt out of a (b)(1) or (b)(2) class settlenent deserves
skeptical attention. The long list of settlenment-review factors
may have uni ntended effects; it is difficult to control the inpact
of such lists. But Rule 23 is social engineering in the courtroom
courts have created the rule, and have a duty to fix it when that
proves possi ble. The probl emof professional objectors is one that
deserves attention; sone frame the question as pirates who prey on
the other pirates involved in class litigation, but it remains true
t hat cl ass nenbers shoul d know what went into the settlement and
have an opportunity to object.

The question of "side agreenents” was framed by asking what
sorts of agreenents may be nade incident to settlenment. One form
has been that seen in the Anchem and Otiz cases, where counsel
separately negotiated settlenents of the present cases in parall el
with class settlenent of future clains. That process was very
public, and consciously addressed. O her agreenents involve such
things as splitting attorney fees in ways that courts do not |earn
about — there is a real question whether courts should care how a
total fee is divided once it has been set. |Increasingly, fees are
set separately under agreenents that in formprovide that the fees
do not cone out of the class recovery. But possible concerns
remain that the agreenment for a fee award up to a stated ceiling
was negotiated in tandemwith the class settlenent, and that the
total fee may seem excessive if part of it is shunted off to
counsel who did little work and incurred littlerisk inrelationto
the allocated share. Another form of agreenent may be settl enent
for individual class nenbers represented by an objecting attorney
on ternms nore favorable than general class terns, capitalizing on
t he costs of objection-induced delay. O her agreenents may invol ve

understandings that discovery results will not be shared wth
| awyers in other cases, that other class actions wll not be
brought or that individual plaintiffs will not be represented in

related litigation [sonme states apparently pernmit such agreenents].
In some litigation these agreenents have been reached after an
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inquiry into separate agreenents was made on the record. In
ot hers, objectors have been bought off, apparently with a share of
cl ass counsel fees, but discovery has been denied as to the terns.

The general observation was made that there is no assurance
that tonorrow s practice will be the sane as today’s practice.

A nunber of "picky" points were raised. The draft rules do
not address the question of settlenent on appeal by a class
representative, a question involved in the recent Ninth Grcuit
decision in the United Airlines litigation. The possibility that
a settlement should be evaluated for its effect on future
claimants, draft Rule 23(e)(5)(H), is troubling — why should the
court be concerned with nore than fairness to the class before it?
The expressed <concern that an independent court-directed
i nvestigation under draft Rule 23(e)(6) takes the court outside
ordinary judicial functions, on the other hand, is overstated; the
court has to take on a nonadversary, class-protecting role in class
litigation. The draft rule on attorney fees seens to authorize
awards in circunmstances that may involve so nuch substantive
| awmaki ng as to fall outside the Enabling Act. And, nore broadly,
it should be asked whether it is wise to attenpt to make rul es when
t he background of practice is continually changi ng.

Turning back to objectors, it was observed that draft Rule
23(e)(4)(A) provides for fee awards to objectors, but does not
speak to fee awards agai nst objectors apart fromthe i nvocation of
Rule 11. This should be addressed; bad objectors do exist, and
nere reference to Rule 11 is not sufficient deterrence.

The Rule 23(e)(4)(B) attenpt to regulate settlenents wth
obj ectors, focusing on ternms "reasonably proportioned to facts or
| aw t hat distinguish the objector’s position fromthe position of
ot her class nenbers"” was questioned on the ground that the
"reasonably proportioned” concept is "not crystal clear.”

It al so was urged that the provision for court direction of an
i ndependent investigation of a proposed settl enent shoul d be beef ed
up. "Sunshine, transparency” are inportant. A third party can be
critically useful as an adversary to the joined forces of class
counsel and cl ass opponent. A "guardian ad liteni for the class is
a good i dea.

It was asked what information is now nade public in fee
applications. The answer was that usually there is a paragraph or
two in the notice of proposed settlenent that describes what fees
may be sought. The actual applications run to hundreds of pages,
provi ding detailed information. But interest inthe informationis
sel dom shown.

The draft rul e on appointing class counsel was the next topic
of discussion. The introduction of the draft began by enphasi zi ng
that the draft is a rough first pass that has not been consi dered
at any length by the subcommttee. The very first part, subsection
(a)(1), does two very different things. The first sentence states
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sinply that an attorney nmay not act on behalf of a class unti
appoi nted by the court.

The second sentence of draft (a)(1), set out in brackets,
covers a substantial portion of a proposition that has proved
hi ghly controversial. |n broadest form the propositionis that no
one can act on behalf of a class until the class is certified.
This proposition is scaled back in the draft, but the draft stil
woul d provide that no one may conduct court proceedings on any
matter related to class certification or the nerits of the class
claims, and no one nmay engage in out-of-court settlenent
di scussions, until appointed to represent the putative class.
Supporters of this approach urge that official approval is required
to ensure that an attorney who seeks to represent a class is
conpet ent, does not have disabling conflicts of interest, and has
at |east a noderately effective class representative to supervise
the representation. The dangers of pre-appointnent activity are
thought to be particularly great with respect to settlenent
negoti ati ons, where an attorney may sell out class interests in
return for an understanding as to attorney fees.

The bal ance of the draft, subdivision (b), would establish an
appoi nt ment procedure that requires an application for appoi nt nent
even if only one attorney seeks to represent the class. The
information required in an application is, for the nost part,
simlar to information routinely considered in determ ni ng whet her
a nanmed class representative will, with the help of intended
counsel, adequately represent the class. One part of the
information identifies "the terns proposed for attorney fees and
expenses”; this inquiry would legitimate, but not directly
encourage, the "bidding" practices that have attracted renewed
interest in recent decisions. As noted earlier, another newfactor
asks whet her appoi ntnent of counsel who represents parties or a
class in parallel litigation could facilitate coordination or
consolidation to reduce the problens of parallel litigation. A
separ at e paragraph, (b)(4), sets out alternatives that woul d direct
either that no consideration be given to the fact that one
applicant has filed the action, or that no significant weight be
given to this fact.

The first coment went to attorney responsibility issues. An
attorney deci ding whether to file a class action may not know unti |
the actual filing whether the action will be in a state court or a
federal court. The attenpt to regulate what is done on behal f of
a class before filing trenches heavily on state regulation of
attorney conduct in circunstances that may not yield even the
eventual justification that the action has conme to federal court

and to generate corresponding federal interest. State chief
justices dislike present |ocal federal court rules on attorney
conduct . Anyt hing that addresses such questions as who can

represent a class, fiduciary duties, and the |ike, invades state
territory. Mst states take the position that state rules bind an
attorney admtted to practice in the state no natter what court the
attorney may act in. This proposal should be coordinated with the
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At t orney Conduct Subcommrittee.

A second comment was that the rule is msdirected. It ains at
all class actions, but routine class actions do not need it. There
are many class actions in which no one is conpeting to represent
the class, and no one can be induced to becone a conpetitor.

The draft rul e was def ended by aski ng how an attorney cones by
authority to represent a class. It is not enough to say that Rule
23 establishes the authority. The representative class-nenber
client may or may not be a "real client” at all; some class
representatives are recruited by, and subservient to, class
counsel . But even when the class representative has genuinely and
i ndependently sel ected class counsel, the class representative has
no authority to act for the class until the court authorizes it.
The court is responsible for binding the class to representation by
this attorney, and should be active 1in discharging its
responsibility. The draft rule requires a hearing, and that is
good.

It was asked whether it would help to attenpt to tailor the
rule nore closely to the different needs of different kinds of
cases. The Private Securities Litigation ReformAct, for exanple,
establ i shes a procedure for selecting |l ead plaintiffs, who then are
responsi bl e for picking class counsel. Any rule should recognize
this statutory procedure, and perhaps should sinply cede to it.

From a sonmewhat different perspective, it was w dely agreed

that the factors listed in the draft subdivision (b) all are
consi dered by courts nowin determ ning whether to certify a cl ass.
The anticipated quality of representation by counsel is an

i nportant part of the certification decision. Wat, then, is added
by establishing a formal procedure for appointing class counsel ?

Turning back to the feature that prohibits any action on
behal f of a class before appoi ntment as cl ass counsel, it was noted
that many things are done before a certification decision.

Di scovery on the certification question is common. The draft seens
to prohibit any of this activity before appointnent. That is too
rigid. Some softening, at |east, is necessary.

It also was noted that particularly difficult problens wll
arise with respect to counsel for a defendant class. One common
problem is that no one defendant w shes to be responsible for
payi ng the increnental costs that cone with representation of the
class: how is it fair for a court to appoint counsel in such
ci rcunst ances? How, for that matter, wll the court get any
application for appointnment? But a quite different problemarises
when a defendant is willing or even eager to provide representation
for the class: how can we trust that there will be no conflicts of
i nterest anong cl ass nmenbers, and how can we protect agai nst thenf
These problems may be so difficult as to require that an attorney-
appointment rule be limted to plaintiff classes. But any such
limt mght stir speculation that the rule rests on hostility to
plaintiff classes.
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C ass Attorney Fees

Anot her draft rule would address determ nation of fees for
class counsel. As noted earlier, it does not attenpt to choose
bet ween | ode-star and percentage-of-recovery nethods of setting
fees. For the nost part, at least, this rough initial draft sinply
sets out factors that are famliar from present practice. But it
does raise sonme difficult questions.

A first range of questions goes to authority to nake a rule
governing attorney fees. There is firmground as to fees based on
statutory provisions, when a settl enent incl udes fee-paynent terns,
and when an award is nade out of a class recovery. But the draft
woul d aut hori ze an order for paynent by nenbers of the class, or by
a party opposing the class, on nore open-ended ternms. Paynent by
cl ass nenbers nmay seem particularly inportant with respect to a
def endant class, and m ght alleviate the concerns wi th appointing
a defendant-class attorney. Paynent by a class adversary who has
lost to the class nay seem attractive as well, but what
di stinguishes class litigation from other litigation that 1is
covered by the uniquely "American Rule" that generally bars fee
shifting? Finding Enabling Act authority for these general
provi sions may prove difficult or even inpossible.

Brief discussion suggested a general anticipation that any
rule on attorney fees will be met with vigorous opposition from
plaintiff-class counsel.

It was asked why the general Rule 54(d)(2) provisions, which
i ncl ude specific reference to subm ssions by cl ass nenbers, are not
adequate to the task. These provisions establish a procedure for
seeking a fee award, but do not address the grounds for naking an
award or the criteria for neasuring it. The question posed by the
draft is whether a rule addressing these questions is desirable,
and whether — if desirable — it can be adopted in the rul emaking
process.

It was noted that the American Bar Associ ati on Mbdel Rul es of
Attorney Conduct include a provision that attorney fees nust be
reasonabl e. In theory, a district court can proceed directly
agai nst an attorney who charges an unreasonable fee. The |oca
rul emaki ng process has asserted authority over attorney fees.
Direct disciplinary procedures are possible.

Judge Rosent hal concluded this discussion by noting that the
guestion for the nmonent is not authority but guidance for a court
enbarked on determning a fee award. A rule could give support to
nmeasure the award in an orderly and disciplined way. But work is
needed to harnonize with other rules and to consider cross-
references, particularly to Rule 54(d)(2).

Appeal St andi ng

Draft Rule 23(g) in the agenda materials is new, it has not
been considered at all by the subcommittee. It would authorize
appeal from a class-action judgnent by a class nenber. The
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proposal was spurred by a submission from attorneys in the
California Attorney General s office. The rule in several circuits
is that a class nmenber can achieve "standing” to appeal a class-
action judgnent only by winning intervention in the district court.
If intervention is denied, the order denying intervention can be
appeal ed, but the class-action judgnent can be appeal ed only upon
reversal of the order denying intervention. This procedure has
been adopted in the belief that allow ng class nenbers to appeal
woul d underm ne control of the class action by the court-approved
representatives and their |awers, and frustrate the court’s own
responsibility.

The argunent for permtting appeal by class nmenbers is sinple.
They will be bound by the judgnment. Individual rights or defenses
will be taken away by the judgnment. Qur entire systemof procedure
and trial-court responsibility is built on the prem se that appeal
is available as a matter of right to test the correctness of the
j udgment . A person who is to be bound should have a right to
appeal . This argunent takes on special force when the class
judgnment rests, as so often happens, on a settlenent that has been
approved by the court. There is a risk not only that the class
representatives have entered into an inprovident settlenent, but
also that the trial court nmay not have sufficient adversarial input
to test the adequacy of the settlenent and nay be affected by a
tenptation to conclude troubl esone litigation.

The structure of the draft builds from these argunents to
permt appeal by a class nenber from any judgnment based on a
settlenment or dismssal approved under Rule 23(e), and from any
ot her judgnent that is not appealed by a class representative.
This structure reflects a belief that a settlement is so
distinctively precarious that a non-representative class nenber
shoul d be able to appeal even in the no-doubt unusual situation in
which a class representative also is appealing. Per haps the
distinction is overly refined. The draft Conmttee Note serves as
the vehicle for addressing obvious surrounding problens: a class
menber can present on appeal only issues that were properly
preserved in the trial court; if a class nmenber appeals before a
cl ass representative takes an appeal, the cl ass nmenber’ s appeal "is
suspended, and shoul d expire upon subm ssion of the appeal on the
merits”; if many class nenbers appeal, the court of appeals can
designate one or nore to serve as class representatives for the
appeal . The Note also identifies the question whether appea
standing should be restricted to the final judgnent. A cl ass
menber, for exanple, may wi sh to appeal under Rule 23(f) from an
or der grantlng certification of aclass, arguing that certification
is inproper, that the named representatives are inadequate, that
the class has been defined too broadly, and so on. The court of
appeal s can protect itself, the district court, and the appointed
cl ass representatives by denying perm ssion to appeal. The danger
of delay and strategic msuse my seem to overwhelm these
advant ages, however; further thought is needed.

Di scussi on began by asking whether there is a real problem
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that needs to be addressed. It was further asked whether a G vil
Rul e can supersede standing rulings by the courts —is this arule

of procedure at all? And even if a rule can properly address the
guestion, is it wise to permt appeals that can tie a case up for
years after those initially responsi ble have becone satisfied with
its concl usion?

It was recogni zed that the question is a tricky one. Perhaps
there is no real problem with current practice; there are no
enpirical data to denonstrate that bad dispositions of class
actions are surviving only because nonrepresentative class nenbers
are unable to win intervention to appeal under present practice.
Just as with anything el se that increases the role of objectors, we
nmust be car ef ul

Noti ce

Thomas W1l ging presented the notice and rel ated drafts bei ng
devel oped by the Federal Judicial Center. He noted that the draft
"is still in md-point." They hope to find a linguist to review
it, and then will test it on groups of non-lawers. There are a
nunber of issues yet to be resolved. Perhaps the nobst inportant
remai ning challenge will be an attenpt to draft a one-page summary
that has a chance of being read and understood by class nenbers.

Anot her issue goes to the |anguage used to describe the
preclusive effects of remaining in a class. The scope of claim
preclusion that attaches to a «class-action judgnent nay
appropriately be sonmewhat different from the scope of claim
preclusion that follows individual litigation. Findinglanguage to
capture these concepts in a way that nmeans anything to nonl awers
will be difficult.

It woul d be hel pful to have Comm ttee nmenbers subnit their own
top five candi dates for words or phrases that should be elimnated
as j argon.

Further attention is needed with respect to the part of the
notice that describes what a class nenber can expect to receive
fromthe litigation. The present draft has two alternatives: one
in a loss-per-unit form (so many cents per share of stock), the
other in a | oss-per-person form (a fund divided per capita by an
uncertain nunber of claimnts). There are serious questions
whet her either exanple is useful outside the securities litigation
field that inspired each

The sections on sel ecting an individual attorney and on naki ng
i ndi vi dual appearances "seenmed to get out of control."™ Rule 23
does require notice of the right to appear. These matters will be
consi dered further.

M. WIIging was asked whether forns would be prepared for
ot her types of litigation. He responded that the aimis to devel op
a "skeleton" that can be adapted to several fornms of action. No
attenpt will be made to develop a generic formin the el aborate
detail of the notice created for the current fen-phen litigation.
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It was noted that the subconmttee nmay continue to consider
possi bl e amendnments to Rule 23 addressing the notice obligation.
It mght help to specifically include a renm nder of the need to
seek "plain English"™ in notices. The time my have cone to
recogni ze the need to attenpt sonme formof notice in Rule 23(b) (1)
and (b)(2) class actions. It nmay be possible to soften the
requi renent of notifying all identifiable class nmenbers in actions
that involve very large classes and no nore than very |ow dollar
recoveries for any individual class nenber. These issues remain
open on the agenda.

The concl udi ng remark was that a one-page sunmary form if it
can be created, will be the nost useful possible product of this
wor k.

Sinplified Procedure

The sinplified procedure project was |aunched as a broad
response to the Advisory Committee’ s responsibility to consider the
overall working of the Civil Rules. Section 331 of the Judici al
Code instructs the Judicial Conference to "carry on a continuous
study of the operation and effect of the general rules of practice
and procedure,” and to recomend to the Suprene Court "[s]uch
changes in and additions to those rules as the Conference nay deem
desirable to pronote sinplicity in procedure, fairness in
adm nistration, the just determination of Ilitigation, and the
elimnation of unjustifiable expense and delay * * *. " These
goals, reflected in Cvil Rule 1, remain elusive. The continuing
process of attenpting to adapt the Gvil Rules to new forns of
litigation and evol ving litigation behavior often seens to nmake t he

Rules less sinple. It is inportant to draw back fromthe details
fromtinme to time, and to ask whet her | arger-scal e revi si ons nmay be
appropri ate. The Committee has had discovery on its agenda

continually for nore than thirty years, and occasionally has asked
whether the pleading rules mght be asked to carry a nore
substantial share of the pretrial comunication function. The
sinplified procedure project is designed to ask whether the tine
has cone to pare back sone of the conplexities, perhaps by
designating sone categories of cases for a package of rules that
woul d enhance pl eadi ng and di scl osure, while dimnishing the role
of discovery.

Judge Kyl e i ntroduced the Sinplified Rul es Subcommittee report
by noting that the Subcomittee’s purpose at this neeting is to
seek a sense of direction. The topic was put on the agenda by
Judge Ni eneyer, who was asked to summarize the initial directions
of inquiry.

Judge N eneyer gave the background. The Committee’ s di scovery
work led to consideration of the burdens of discovery and the
rel ati onshi p between di scovery and noti ce pl eading. W have never
dared to reopen the 1938 package of notice pleadi ng and di scovery.
The 1938 reformwas a reaction to the spirit of technicality that
had cone to dom nate Code pl eading. Discovery was to be nanaged by
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attorneys, with the court as a backstop. The nost vigorous
conplaints over the years have arisen from the conduct of
depositions and "scorched earth" tactics. Any attenpt to revise
the present integrated system of pleading and discovery for all
actions, however, would be extraordinarily perilous. Rather than
take on the whole system the Sinplified Procedure project is
designed to begin with sonme discrete categories of litigation. |If
success is achieved with these cases, the experience nay provide
the foundations for nore general revisions several years in the
future

Part of the inspiration for this project has been the Anerican
Law I nstitute Transnational Rules of Cvil Procedure project. That
project seeks to identify the central tasks of adjudication that
are common to all procedural systens and to develop sinple rules
that can discharge those tasks effectively.

It is hard to know what woul d happen if sinplified rules were
adopted. If they were nade optional, would people opt into then?
Can we properly nake any such rules mandatory for sonme categories
of cases?

The project has been discussed, in prelimnary form wth
several bar groups and with groups of district judges. There has
been nmuch positive reaction. But there al so has been concern about
possible interference with |Iocal ADR rules, and nore generalized
concern. One particular concern nust be nmet head-on: the proposal
is not to develop a cheap and inferior set of rules for "small
claims.” It is an attenpt to develop rules that will give better
results in cases that may be overwhel med by full application of al
t he procedures avail abl e under the general Cvil Rules. W should
remenber that discovery is not used at all in sonmething |i ke 40% of
federal civil actions, and is little used in another 25% to 30%
Per haps these cases woul d benefit fromrules that, at little cost,
require nore detailed initial pleading and discl osure.

It has seened desirable to pursue this effort. One goal nmay
be to develop a set of optional rules that are so attractive that
litigants will choose to be governed by them

To pursue these questions in a |arger perspective, the
Subconmittee has invited Judges Ellis, Hamilton, and Schwarzer to
present experiences and proposals that Jlook in different
directions. Those who have questioned the broad attenpt to devel op
a set of sinplified rules have | ooked in several directions. One
direction chall enges the assunption that the federal rules are "too
much" for many cases that are, or better would be, in the federa
courts. The very fact that nost federal civil actions involve
little or no discovery suggests that the rules are not too conpl ex.
The theory that federal procedure is too conplex, noreover, nust
deal with the fact that many states have chosen to follow the
federal rules for their own courts of general jurisdiction, and
that many of the state systens that have devel oped their own
traditional nodels can hardly be found sinpler than the federa
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nodel . Perhaps nost inportantly, it is urged that federal courts
al ready have the power to adopt sinplified procedures for cases
that deserve them The sweepi ng managenent powers established by
Cvil Rule 16, and the broad judicial discretion built into the
di scovery rules, ensure that no litigant need be overwhel ned by

strategic msuse of procedural opportunities. I ndi vi dual case
managenent i s protection enough. In addition, several courts have
devel oped differentiated case nmanagenent plans that ease the
potential burdens of individualized managenent. These pl ans
establish presunptive procedural limts for each of several

"tracks," and encourage the parties to work together in choosing
the appropriate track.

The question, in short, is a famliar one: tine and again, a
proposed procedural revision is met by the response that the
flexibility and discretion built into the Cvil Rules establish
anple authority to acconplish the goals sought by the revision
The issue nmay be not so nmuch the adequacy of present rules as the
adequacy of inplenmentation. The conclusion that present rules are
adequate in the abstract need not defeat revision — it may be
easi er to guide discretion by general rules than to supervi se case-
by-case exercise of discretion. But it is inportant to know how
the present rul es are working.

It nmust be enphasi zed that the draft Sinplified Rules are not
at all the type of rules that m ght be devel oped specifically for
pro se litigation. To the contrary, they are sinplified only to
t hose who have a prof essi onal understandi ng of procedure. They are
not a conplete, self-contained system They only supplenment the
Cvil Rules for certain issues, nost notably pleading, disclosure,
and discovery. The Cvil Rules continue to apply to all natters
not directly governed by the draft Sinmplified Rul es.
| mpl enent ati on requires expert know edge of all of the Civil Rules,
bot h general and sinplified.

Judge Schwar zer described a snal | -cl ai ns procedure that he has
devel oped for consideration. The proposal is an "anti-Rul es”
proposal in the sense that it depends entirely on party consent.
It begins with the observation that many actions in federal courts
involve dollar stakes that are low in relation to the cost of
litigation. The Federal Judicial Center reviewshowed that for the
actions in which the anount of the demand is known, nore than 11%
i nvol ved demands for | ess than $50, 000, and nore than 16%i nvol ved
demands for |ess than $150,000. There also are nmany cases pursued
pro se. The purpose of this nodel is to facilitate rapid,
i nexpensi ve access to justice for small-stakes cases. The result
al so m ght be to save sone judicial resources.

This smal | -cl ai ns proposal is consensual. The action woul d be
filed in the same way as any action. Possi bl e el ection of the
small-clains rules would be raised at the initial scheduling
conference or by simlar neans. Once the rules are selected, the
comon obstacles to speedy disposition are renoved. There are no
notions, no conferences after the initial conference, and little
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di scovery because the time frame for getting to trial does not
all owrmuch tine for discovery. Al conplexities are avoided. Jury
trial is elimnated. There is no need to adopt any new procedure
rules. A general order could establish the system

The incentives for electing this system begin with a
guaranteed trial date in 30 or 60 days. This speedy trial
guarantee is possible only if nbst judges of the court join in the
system each judge woul d agree to be avail able for a period of one
or two nonths to give priority to these cases. The early tria
systemalso is likely to change the judge' s role, assigning nore
responsibility to the judge because the parties have not had as
much opportunity to be prepared. Such rapid access to justice is
inportant, and may attract nany litigants.

Anot her incentive could be devel oped by establishing a cap on
damages, perhaps $75, 000. Plaintiffs mght agree in return for
speedy and i nexpensive trial, while defendants would be attracted
by the limt on recovery.

Al t hough no rul es changes are needed to establish this system
on a local basis, the proposal mght be supported by adding
consideration of expedited procedures to the list of topics
considered at the Rule 26(f) conference.

Thi s systemwoul d provi de "rough and ready justice,"” but there
may be roomfor that in our system

Judge Hamilton introduced the differentiated case nmanagenent
pl an of the Eastern District of Mssouri by observing that when the
Cvil Justice Reform Act was enacted, "we were in quiet
desperation. Qur case nanagenent needed overhaul." They reacted
by adopting differentiated case nmnagenent, developing the ADR
program and putting magistrate judges "on the wheel" to be
assigned at randomto try civil cases subject to the right of any
party to opt for trial before a district judge.

The differentiated case nmnagenent plan has five tracks,
including three that set expected tinmes to trial: an expedited
track, with 12 nonths to trial; a standard track, with 18 nonths to
trial; and a conplex track, with 24 nonths to trial. The other
tracks are for "admi nistrative" cases that involve disposition on
records that have already been devel oped (such as social security
disability review cases), and pro-se prisoner cases.

The expedited track was designed to have no Rul e 16 conponent.
But we have found that nost | awers have troubl e thinking of their
cases in this nold, so there are not nany cases assigned to this

track. It has not matured the way we t hought — the probl em seens
to be a psychol ogical one, not a pragmatic one. But |awers my
want nore than 12 nonths to prepare for trial. The court has not

yet thought whether there are ways to force nore cases into this
track. There also are very few cases in the conplex track. Mbst
cases seemto be standard cases.

To make the track system work, judges nust take care to
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enforce the tinme rules.

One thing that has changed is that the court has gone back to
vol untary di sclosure. Lawyers, initially suspicious, have cone to
think that voluntary disclosure is a good thing.

Adopti on of the differenti ated case nmanagenent systemi nvol ved
a real culture change. It has been very helpful. Probably it has
not increased the nunber of settlenents, but it seens to encourage
early settlenents. Lawers get together before the first Rule 16
conf erence. They propose time schedules that ordinarily can be
adopted wi thout change — they are careful in framng the initial
schedul e because they know that nobst of the court’s judges are
reluctant to all ow changes once the plan is adopted.

The process of adopting the differentiated case managenent
program was itself good for the district. Judges were brought
together not only with lawers but also with the court staff.
Judges are nore anenable to suggestions for change; the court has
fine-tuned many things as it has gone al ong.

Judge Ellis began his description of the "rocket docket"
practices in the Eastern District of Virginia by noting that the
set of draft sinplified rules seens well done. But the effort is
li ke the virtuoso design of a good concrete canoe — the world has
no need even for the nost expertly designed concrete canoe. The
Rul emaki ng process is | ong and arduous. Before entering the fray,
t here shoul d be a maj or denonstrati on of need, founded on enpiri cal
studi es that show what the need is. The burden of proof is on the

proponents of change. As one obvious question: how many cases
i nvol ving stakes of |ess than $50,000 are delayed in resolution
because of current rules? It is necessary to figure out the

probl em before devising a fix. There do not seemto be any studies
that show a need, and it is not likely that any studi es that may be
undertaken wi Il show a need. But any change shoul d be preceded and
supported by enpirical study.

Lawers want a truce in rulemking. W have rul es changes
al nost every year, and inportant rules changes every few years.
The capacity of the bench and bar to absorb change should not be
taxed without a strong showi ng of inportant advantages to be won.

Sonme courts have devi sed procedures for categories of cases,
called differentiated case managenent. This tells us, first, that
sonme courts perceive a need for this in their |ocal circunstances,
but does not tell us that any particular local plan will work for
ot her courts. The Eastern District of Virginia practices woul d not
work in the Southern District of New York — the practices woul d not
even be perceived as fair there. Eastern District judges are not
prosel ytizing for export of their practices. The adoption of | ocal
plans tells us, next, that courts already have power to do this.
Rat her than devi se new national rules, the nost that may be needed
is to have the Federal Judicial Center include information about
the adoption and use of local plans as part of its educationa
program
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It does not seemlikely that there is a |large group of cases
that are del ayed by current rules. And there is arisk that a plan
that adopts a specific target for time-to-disposition will sinply
entrench the target as the norm when speedi er disposition could be
achi eved.

The level of differentiation in this docket managenent plan
begins with standard orders. The standard orders, however, can be
changed. Lawers agree to additional time nore frequently than had
been anti ci pat ed.

The Eastern District of Virginia program was initiated by
Judge Walter Hoffman in 1962; that was the old rocket docket.
Al ong about 1977 Judge Al bert V. Bryan Jr. canme to the court, and
becanme the architect of the present system The systemis sinple,
with three basis conponents.

First, there is a quick, fixed, and immutable trial date. It
is, however, a mstake to set the trial date at the tinme the action
is filed. Instead, the court sends out a standard scheduling order

setting a four- or five-nonth discovery cutoff, and a final
pretrial conference date. Trial is about a nonth fromthe final
pretrial conference. Many "big" cases are filed in the court,
often involving | awers fromoutside the district; by the tine of
the final pretrial conference, the | awers from outside have been
educated by Ilocal counsel to wunderstand that there are no
cont i nuances.

Second, there has to be judicial discipline to try cases.
Judges shoul d not hesitate for fear of being wong. Judges "should
do our best, thoroughly and thoughtfully," but expeditiously. It
also helps to have an effective summary judgnment practice,
supported by the circuit court.

Third, there nust be a supportive local |egal culture. The
cul ture has devel oped over the years; it is far nore i nportant and
effective than local district rules could be.

The result of this system is that there are only a few
exceptions to the practice of holding trial fromsix to nine nonths
after filing. That is not because the district has an unusual m X
of cases. To the contrary, it seens to have a typical mx. Sone
very conplicated cases begin and end within this tinme frame. Even
patent actions, with the substantial anounts of time required for
"Mar kman" hearings, can be nmanaged in this way.

Magi strate judges discharge the court’s responsibilities with
respect to discovery. They work hard.

The practices in the Eastern District of Virginia probably
cannot be exported to other districts. But the district does not
need to inport an additional |ayer of sinplified rules.

Gener al di scussion began with the suggestion that the tine has
come to reexam ne the consensus that individual case assignnent is
the best vehicle for intensive case nmanagenent. W should | ook
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hard at the nodel that makes any judge available to try any case;

we may find that this systemin fact works better. It was noted
that in the Eastern District of Virginia the Al exandria court has
a master docket. |In other parts of the district individual dockets

are used. The master docket supports flexibility, but inall parts
of the district judges are available to try cases assigned to a
different judge. This is inportant.

QO her devices as well can be used to speed trials. In
Al exandria a jury is picked in no nore than two hours, apart from
a big capital case or equally nonentous actions. The |ocal |egal
culture accepts the proposition that a witness cannot be kept on
the stand for a day and a half in the hope of "getting a nibble."
Cases do try fairly quickly. It is recognized that a jury trial
has a maxi mum|ength of two or three weeks if there is any hope of
jury conprehension. 1In avery long case, the | awers may be asked,
after using half of the time they claim to need to exam ne a
wi t ness, what el se they want to ask.

It was asked whether the Eastern District of Virginia
practices are supported by the |ocal bar because they think the
practices serve their interests? The answer was uncertain. The
| eader shi p of the judges nay have been inportant in the beginning,
when there were few judges and they were "very strong." But the
|l ocal culture is now ingrained, and such cultures do not change
rapidly. Court rules do not trunp culture. Change does occur over
time — the m x of cases changes. But the rocket docket genera
practice has not changed much in thirty years, apart from making
better use of magistrate judges in discovery and settlenment. The
practice works. "Lawers knowit." The |awers nmanage the system
wi t hout requiring managenent by the judges.

It was urged that another |ayer of rules, adopted in the nane
of sinplification, is not what we need just now. One feature of
the draft rules would require that each docunment that nmay be used
to support a claimbe attached to the pleading stating the claim
"we do not need this ness.” Another feature woul d restore the 1993
initial disclosure practice, and perhaps expand it; we should not
revive that practice. The entirely consensual proposal advanced by
Judge Schwarzer has much to commend it, but it may be asked whet her
we need even to rely on magi strate judges. How about using | awers
as pro temjudges? A panel of qualified and willing | awers could
be established, one of whom woul d be assigned to each case in the
system This works in California state courts. This is "ADRwi th
teeth,” done with party consent. Not nmany | awers can take $50, 000
cases; such a system m ght make justice available to persons who
now are unable to proceed.

It was noted that each of the three systens described by the
j udges panel sets tinme limts, and does not change anything in the
Rules to give direction on how the tinme limts are to be net.
There is a judge there, however, to nmake the time limt credible.
So it was noted that in the Eastern District of Mssouri the judge
has control of the trial date and ordinarily will not change it
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once it has been set, but the parties control nobst matters on the
way to neeting the trial date. Practice in the D strict of
M nnesota i s much the same. These systens are quite different from
the draft "sinplified rules.” Has there been anything done in
local Civil Justice Reform Act plans that is simlar to the
sinplified rul es?

It was observed that "any set of rules exists in delicate
tension with local culture.” Since the 1983 anendments, Rule 16
has contributed to substantial changes in local |egal cultures.
The initial disclosure provisions in the 1993 version of Rule
26(a)(1) had a simlar effect in sonme districts. National rules
can nake a difference, but should be used sparingly for this
pur pose. The question is whether there is a need for special rules
for the many smal | - stakes cases that do, or might better, conme to
federal courts. The very fact that there are many snall-stakes
cases in federal courts now may suggest that there is no need for
new rules. One alternative is to reconsider the question whether
i ndi vi dual dockets contribute to delay in gettingtotrial. It has
al so been suggested that Rule 83 should be changed to authorize
i nnovative |l ocal rules, with perm ssion of the Judicial Conference,
to provide a framework for controlled experinmentation

It was noted that state systens commonly have small-cl ainms
courts. In Texas, a separate track was created in district courts,
available initially on election of a plaintiff who nust agree to
limt any recovery to a maximum of $50,000; defendants cannot
easily get out of this track. Discovery is limted, anendnent of
the pleadings is limted, and other procedural opportunities also
are curtailed. After two years, "no one uses it." It was hoped
that it would be used by banks in collection actions, in snall
personal -injury actions, and the | i ke. But there have been perhaps
100 cases on this track.

A simlar experience was reported for the "expedited track"
adopted in the Southern District of New York. Lawers did not want
it, viewing it as a |l esser procedure. The "small" cases are not a
probl em t here. "They tend to go away." Lawyers recogni ze the
smal | cases, know they cannot afford to try them limt discovery,
and settle. Wen a small case cones to a Rule 16 conference, it is
assurmed that it will involve one deposition for each party, and
will go to trial in six nonths. This is done without creating a
differentiated case managenent program

The suggestion that Rule 83 mght be anended to authorize
experinmental local rule procedures was net with the observation
that this basic proposal was advanced several years ago and
wi thdrawn in the Standing Conmittee. The continuing enphasis on
national uniformty, and the continuing valiant efforts to curtai
disuniformty stemming fromlocal rules, suggest that any proposal
along these lines will neet vigorous resistance.

Non- pri soner pro se cases get the sanme process as other cases
in the Eastern District of Virginia. They may involve relatively
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| ow damages, and perhaps an i njunction. They get done. There are
pro se clerks for prisoner cases; that work is nore specialized.
Few of the prisoner pro se cases get to hearing or trial

Motions in the Eastern District of Virginia are handled on
Fridays. Every judge is required to be avail able on Friday, and
commonly encounters many unfam liar cases. Motions are decided
orally fromthe bench; the order then gets typed up. Many notions
are disposed of in a single day, often including conplex cases.
Only a small nunber are taken under advisenent. Good |aw clerks
are an i ndi spensabl e hel p.

It was noted that so-called "firm' trial dates infuriate
| awyers if they prove to be fictional. And di scovery cut-offs
shoul d be set just before a real trial date, not a fictitious one.
This can be acconplished only with a major cultural change in the
federal courts.

The Commi ttee expressed thanks to the panel nenbers for their
very informative and hel pful presentations.

Di scovery Subcommittee

The Discovery Subcommittee has scheduled a discussion of
di scovery of computer-based i nformation for Oct ober 27 i n Brookl yn.
Judge Carroll asked Professor Mrcus to describe the plans.
Prof essor Marcus observed that at the April neeting he had
suggested that the March conference had noved us forward, but that
perhaps we were no closer to the starting line. The Cctober 27
meeting "may bring us within sight of the starting line."

More than three years ago, during the neetings and hearings
that led to the discovery anendnents schedul ed to take effect this
Decenber 1, |lawyers started telling us that the Conmttee should

think about discovery of conputer-based information. Those
guestions were deferred while nore famliar questions were
addr essed. The March conference increased our |level of

famliarity.

The fact that a second conference has been schedul ed does not
indicate a determ nation that something nust be done now. "Doing
not hing remains a strong option" for the tinme being. The list of
participants for the conference has been filled in. The materials
for the conference include first drafts on a nunber of rules
anendnents that might be considered, but there is no inplicit
suggestion that any of these drafts should be pursued further. And
the drafts do not pursue such topics as nore aggressive
tel econference trials; revising rules | anguage that stens fromthe
dawn of the conputer revolution; addressing the issues that arise
when a party wants to seek di scovery by addressing queries directly
to another person’s conputer system The nodels, however, are
intended to give concrete perspective and a basis for discussion.
The "low inpact" proposals tell people to talk about issues of
conput er - based di scovery. The others tell people what to do about
it.
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It woul d be possible to expand the initial disclosure nodel to
address explicitly the need to include conputer-stored i nformation
in response to discovery, but to excuse any obligation to provide
back-up or deleted information unless the court orders it.
Provi si ons on preserving conput er-based naterial are possible, but
we do not do that for other fornms of information that nmay becone
t he subj ect of discovery request. The problens of preservation may
be distinctive, however, because of the lanment that in many

conput er systens the only way to ensure that full information is
preserved is to stop operating the system Cost-al | ocation
guestions will be sensitive and difficult to approach. Questions

of inadvertent privilege waiver also persist, both with respect to
conput er - based informati on and nore generally.

After the conference, the subcommttee may be in a positionto
deci de whether the tine has come to attenpt to draft rul es changes
for discovery of conputer-based information. It will be necessary
to understand why it is appropriate to attenpt special provisions
for such information, and then to determ ne what to try to provide.

Admralty Rul es

A substantial set of anmendnments to the Supplenmental Admiralty
Rules are set to take effect on Decenber 1. These anendnents
reflect the fruit of several years of work that relied on the close
i nvol venent of the Maritine Law Associ ation and the Departnent of
Justice. The mmjor purpose was to reflect the growi ng use of the
Admralty Rules in civil forfeiture proceedi ngs, making changes
that make desirable distinctions between forfeiture practice and
true admralty practice. In April, Congress adopted the GCivil
Asset Forfeiture Reform Act of 2000. The Act contains severa
provi sions that are inconsistent with the anended adnmiralty rules.
Because the admiralty rules will take effect after the statute took
effect, the inconsistent provisions seem to supersede the new
stat ute.

Working closely with the Departnent of Justice, and with the
help of the Maritinme Law Association, four sets of changes are
proposed to bring the Admralty Rules into line with the new
statute. The Departnment of Justice supports all of the proposed
changes as a neans of elimnating the confusion that otherw se will
result as courts attenpt to work their way through the process of
reduci ng apparent inconsistencies to a workable system

The first proposed change is the sinplest. Admralty Rule
C(6)(a)(i)(A) provides that a statenment of interest nust be filed
within a period 20 days; new 18 U S.C. § 983(a)(4)(A) sets the
period at 30 days. The 20-day period was initially chosen because
of a belief that it coincided with pending | egislative proposals.
Had it been known at the tine that the new statute woul d adopt a
30-day period, the sane 30-day period woul d have been proposed for
Rule C. The Conmittee approved the recomrendation that Rule C be
anended to adopt the 30-day period; the Cormittee Note will state
sinply that the change is nade to conformto the statute. This
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change is so far technical that the Commttee al so recomends t hat
it be sent by the Standing Committee to the Judicial Conference for
approval w thout publication.

The second proposed change is nore conplicated. The statute
departs from Rule C(6)(a)(i)(A) in describing the events that
trigger the 30-day period for filing a statenment of interest. Rule
C(6) sets the period to run from "the earlier of (1) receiving
actual notice of execution of process, or (2) conpl eted publication
of notice under Rule C(4)." New 8§ 983(a)(4)(A) sets the period as
"not later than 30 days after the date of service of the
Governnent’s conplaint or, as applicable, not later than 30 days
after the date of final publication of notice of the filing of the
conplaint.” The differences in wording the reference to
publication of notice do not seem troubling. The difference
between "receiving actual notice of execution of process" and
"service of the Governnment’s conplaint™ is nore troubling. There
may be sone occasional differences between "execution of process”
and "service of the * * * conplaint,” but they are likely to be
rare. There is, however, a difference between actual notice and
service. The difference is nost apparent when the person filing a
statenent of claimis not a person served. These differences are
likely to be resolved in nost forfeiture proceedings by the
alternative reliance on the 30-day period that begins on conpl etion
of publication, but it has seenmed better to resolve them The
Comm ttee approved a recommendation to anend Rule C(6)(a)(i)(A) to
conformto the statute, to read

(A within 26 30 days after the earlier of (1) recetving

i i the date of service

of the Governnent’'s conplaint or (2) conpleted
publication of notice under Rule C(4), * * *.

Again, the Commttee Note would state sinply that the change is
made to conformto the new statute. The Commttee concl uded that
this change is sufficiently significant to require publication for
conment .

The third proposed change goes to the procedure for answering
inaforfeiture proceeding. New Rule C(6)(a)(iii) provides that a
person who files a statenent of interest nust "serve" an answer

within 20 days after filing the statenent. New 18 U S.C. 8§
983(a) (4)(B) provides that the person nust "file" an answer within
20 days. There is no necessary inconsistency between these
provisions: It is easily possible both to serve and file wthin the
20-day period. If there is any inconsistency, it is between the
statute and Cvil Rule 5(d), which requires filing wthin a
reasonable tine after service. The different requirenents,

however, may prove a trap for the unwary. The better response
seens to be to anend Rule C(6)(1)(iii) to require both service and
filing wwthin 20 days. The ordinary rule requirenent is that a
pl eadi ng be served; there is no apparent reason to abandon that
requirenent in forfeiture proceedings. The statutory requirenent
of filing within 20 days, however, can be added to Rule C(6) to
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draw attenti on.

Expl oration of this proposal included consideration of an
i nadvertent drafting slip in new Rule C(6)(b)(iv). This rule is
the admralty practice anal ogue of the forfeiture proceeding. It
was drafted to require that the answer be filed within 20 days of
filing the statement of interest, without referring to service.
The reference should have been to service. There is no apparent
need to retain a filing requirenment in this provision; it is
recoomended for Rule C(6)(a)(iii) only to conform to the new
forfeiture statute.

The Conmmittee recommended that Rule C(6) be anmended as
fol |l ows:

(6) Responsive Pleading; Interrogatories.

(a) Cvil Forfeiture. In an in rem forfeiture action for
viol ation of a federal statute: * * *

(iti) a person who files a statenent of interest in or
right against the property nmust serve and file an
answer within 20 days after filing the statenent. *
* %

(b) Maritime Arrests and O her Proceedings. In an in rem
action not governed by Rule C(6)(a): * * *

(iv) a person who asserts a right of possession or any
ownership i nterest nust f++e serve an answer within
20 days after filing the statenment of interest or
right.

The Conmittee Note will state that the "filing" requirenent is
added to Rule C(6)(a) to parallel the statute, and that the filing
requirenent is changed to service in C(6)(b) to correct an
i nadvertent drafting slip. This change is reconmended for
publication, in part because other changes are reconmended for
publ i cati on.

The fourth and fi nal proposed change i nvolves Rule C(3)(a)(i).
The rule requires the clerk to i ssue a sutmmons and warrant for the
arrest of the property involved in a forfeiture proceeding. New 18
US. C 8 985 provides that in npbst circunstances, real property
involved in a forfeiture proceeding is not to be seized before
entry of an order of forfeiture. It is no |longer appropriate to
require issue of a warrant for arrest. To neet this new statute,
the Commttee voted to recomrend to anend Rule C(3)(a)(i) to read:

(3) Juridical Authorization and Process.
(a) Arrest Warrant.

(i) Wen the United States files a conpl ai nt demandi ng
a forfeiture for violation of a federal statute,
the clerk nust pronptly issue a sumons and a
warrant for the arrest of the vessel or other
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property wthout requiring a certification of
exi gent circunstances, but if the property is real
property the United States nust proceed under
applicable statutory procedures. * * *

The Commttee Note would direct attention to the new st at ute.

It was decided to recomend this change for publication,
primarily because ot her proposed anendnents al so are bei ng proposed
for publication.

The question whether to recommend any of the changes for
publication was viewed as relatively close. The proposed changes
are intended to bring the rules into line with the new statute,
apart fromthe change fromfiling to service in Rule C(6)(b)(iv).
In some ways it woul d be conveni ent to have t he changes t ake effect
as soon as possible — the fastest possible tinmetable would be to
urge the Standing Comrmittee to recomend adoption wthout
publication in tinme for action by the Judicial Conference in March
2001, with transm ssion by the Suprene Court to Congress by the end
of April, to take effect on Decenber 1, 2001. Publication of the
proposal s, however, should go a long way toward ensuring that
litigants and courts are able to act in conformance with the
statute. And publicationwill help to ensure that nothing has been
over | ooked.

Rul e 53: Speci al Masters

Judge Scheindlin presented the report of the Rule 53
Subcommi tt ee. The time has cone to determne whether the
Subconmi ttee should bring a final proposed Rule 53 revision to the
Commttee at the April 2001 neeting.

Rul e 53 now addresses only trial masters. Masters in fact are
used extensively for pretrial and post-trial purposes. Bef or e
trial, masters are wused extensively for such purposes as
supervising discovery and nediating settlenent. After trial,
masters are used to help in fornmulating equitable decrees and to
nonitor decree enforcenent. The present rule is outdated and
provi des no gui dance for current practices.

The current draft revision has been circulated for comment to
| awyers, | aw professors, and the Rul e 53 Subconmittee. The Federal
Judi ci al Center responded to the Conmittee’ s request by conducting
a study of special nmaster practices that Thomas WI I gi ng headed; a
report on the study was provided at the April neeting. The study
confirmed the prevalence of pre- and post-trial mast er
appointnments. It also showed that courts appointing nasters are as
inclined to cite no authority for the appointnent as to cite Rule
53. Judges and attorneys consulted during the second phase of the
study showed sone interest in Rule 53 anendnents, but stressed the
need for breadth and flexibility while avoiding inappropriate
stinmulus to the use of special masters.

After describing the several subdivisions of the draft rule,
key i ssues were identified: should arevised rule elimnate the use
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of trial masters whose report is read to a jury? Although the
draft continues this practice, the Subcomrttee and Reporter
believe that the practice is inappropriate. It overlaps use of a
court-appoi nted expert under Evidence Rule 706, but w thout the
saf eqguards and advantages that surround a court-appoi nted expert
trial wtness.

Draft Rule 53(a)(1l)(B) carries forward the "exceptional
condition"” requirenent in present Rule 53. It is neant to refer to
the trial-master practice enbodied in Rule 53. A different
standard is used for pretrial and post-trial appointnents under
draft Rule 53(a)(1)(D).

Draft Rule 53(b) is a "laundry list" of duties that may be
assigned to a special master. There are roughly three groups:
pretrial duties, in paragraphs 1-7; trial duties, in paragraphs 8-
9; post-trial duties, in paragraphs 10-14. Paragraph 15 provides
a final "other duties" category. These | engthy provisions could be
reduced to nore general provisions for pretrial, trial, and post-
trial uses, or to other broader and nore general terns.

It is fair to ask whether all uses of trial masters shoul d be
abol i shed, for judge-tried cases as well as jury-tried cases. The
Suprene Court has dramatically reduced the occasions for this
practice, and the tine may have cone to end it entirely.

Draft Rule 53(c)(1) provides opportunity for hearing before
any appoi ntrment of a master. This is new, but seenms a good idea.

Draft Rule 53(c)(2)(D) provides for detail ed specification of
the dates for action by a master. It is not clear whether this
much detail is appropriate.

Draft Rule 53(c)(2)(E) requires the court to specify whether
ex parte conmuni cations are appropri ate between the master and t he
parties, or between the master and the court. The Federal Judi ci al
Cent er study found substantial concern about these questions. This
provi si on should not be controversial.

Draft Rule 53(c)(2)(F) opens the question of standards for
revi ewi ng speci al master orders. The question is addressed also in
subdi vision (i). Per haps these provisions should be further
clarified or sinplified.

Draft Rule 53(c)(2)(G may well be deleted. It provides that
the order appointing a master nay require a bond. This provision
responds to concern about the potential liability of a master. A
Cvil Rul e probably cannot address t he substantive questi on whet her
a special master is entitled to absolute judicial immunity. A bond
requi renent, however, could provide protection and m ght be taken
as the sole basis for liability. There is no known present
practice in this dinmension, and it my be better to put the
guestion asi de.

Draft Rule 53(h) provides that a master nmay subnmit a draft
report to counsel before reporting to the court. Perhaps this
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per m ssion shoul d be changed to a requirenent.

Draft Rule 53(i)(5) provides de novo review by the court of a
master’s reconmendations with respect to questions of |aw, unless
the parties stipulate that the naster’s disposition will be final.
I's this appropriate?

Draft Rule 53(j)(3) addresses allocation of the master’s
conpensati on anong t he parties, including potentially controversi al
provi sions for considering "the means of the parties and the extent
to which any party is nore responsible than other parties for the
reference to a naster.” These provisions deserve further
consi derati on.

Draft Rule 53(k), finally, limts use of nagi strate judges as
special nasters. This provision opens up nuch nore general
guestions about the proper relationships between appointnent of
speci al masters and nagi strate judges. These questions too deserve
further attention.

The first question asked in the general discussion was whet her
courts continue to use special masters at all for trial purposes.
The Federal Judicial Center study in fact found that this practice
continues. A case involving conplex docunentary evi dence woul d be
an exanple. There is no provision for cross-exam nation of the
master; the practice continues to be separate and distinct fromthe
use of court-appointed expert witnesses. And there continue to be
occasional uses of a trial nmaster whose report is read to a jury
Wi t hout any cross-exam nation of the naster.

The next question asked what percentage of nmasters are
appoi nted by consent. The Federal Judicial Center study found that
70% of appointnments were nmade "w thout opposition.” A |arge
fraction of those cases involved true consent. In sonme of the
cases, however, |awers who would have preferred not to consent
refrained from objecting because they feared antagonizing the
j udge. It was noted that if there is true consent, the parties
will frame the appointing order, defining the naster duties that
they truly want.

It was observed that judicial power is very broad, extending
apparently to the limts of judicial creativity. It would be a
m stake to draft a rule "backward fromwhat we see.” If we could
survey state-court practice we likely would find great use of
special masters, and judges will continue to think of still newer
uses. Per haps we shoul d abandon both the draft subdivision (a)
statenent of standards for appointnent and the draft subdivision
(b) list of appropriate master duties. The rule could begin with
the draft subdivision (c) provisions for the order appointing a
master, including the requirenment that the order state the naster’s

duti es. W could delete the general "powers" provision in
subdi vi sion (d). It may be better not to speak to the use of
special masters in jury trials; perhaps Article Ill requires that

a court be permtted to appoint a special naster to assist in a
jury trial. The resulting rule would accept and regul arize the
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present open-ended approach.

A response was that limts in the rule help to prevent an
i npatient judge from evading the limts of the nagistrate-judge
statute by appointing a nmagistrate judge to do otherw se
unaut hori zed acts as a master. Although the 1968 nagi strat e-j udge
statute specifically authorizes appointnent of a nmagistrate judge
as nmaster, that provision has been | argely overtaken by subsequent
expansi ons of nagi strate-judge powers.

It was urged that nmuch of the material in the draft rule would
be better covered in a Federal Judicial Center panphlet. The draft

includes a level of detail that nobst rules do not approach. W
shoul d be reluctant to freeze so nuch detail in the text of a rule.
A very short list would be better.

A nore sweepi ng approach was suggested — it would be better
to abolish Rule 53 entirely. It is wong to use |awers, or
nonl awyers, to discharge judicial duties. The draft, by expandi ng
the descriptions in the rule, wll further encourage the

i nappropriate use — that is to say, any use — of nmsters.

It was argued fromthe other side that we need to adapt Rule
53 to acconmpdate what is happening. Masters can be val uable
judicial adjuncts, particularly in Jlitigation that involves
technical matters. A new rule should state broad standards for
appoi ntment; provide a hearing for the appoi nt nent deci si on; define
standards of review, and consider the condition, found in draft
Rul e 53(a) (1) (D), that no district judge or magi strate judge of the
district is available to discharge the responsibilities to be
assigned to the naster. Agreenment was expressed, but with a
guestion whether the draft Rule 53(b)(1) reference to nasters who
nmediate or facilitate settlenment will |ead to appoi ntnent of ADR
participants as nasters. This question was net wth the
observation that sonme courts apparently do appoint ADRfacilitators
as nmasters, hoping that the appointnment will establish a basis of
judicial immunity that otherw se m ght not attach.

Returning to the broader question, it was noted that present
Rule 53 "is conplicated, and nostly irrelevant to present
practice."” But there does not seemto be an overwhel m ng need for
change, given the frequent use of consent-acqui escence to arrange
master appointnents. On the other hand, it nmay be desirable to
bring the rule into conformty with present practice, |eaving
flexibility that will support further devel opnments. Although no
final decision need be made now whet her to recommend revi sions, the
gap between Rul e 53 and practice is a strong reason to cl ean up the
rul e. Clarification and guidance of the process are inportant.

The |l evel of detail is less inportant, and indeed too nuch det ai
may prove to be a problem The ways in which further flexibility
may be needed can be illustrated by the increasingly famliar

guestions that surround discovery of conputer-based infornmation
and the enhanced |l|evel of judicial discovery supervision
contenpl ated by the Decenber 1, 2000 di scovery anmendnents.



1713
1714
1715
1716
1717
1718
1719

1720
1721
1722
1723
1724
1725
1726
1727
1728
1729

1730
1731
1732

1733
1734
1735
1736
1737
1738

1739
1740
1741
1742
1743
1744
1745
1746
1747
1748
1749
1750
1751
1752
1753
1754
1755

1756
1757
1758

1759
1760
1761

M NUTES
Cvil Rules Advisory Conmttee, COctober 2000
page - 36-

A different suggestion was that although there is a m smatch
bet ween Rul e 53 and practice, it may be better to | eave bad enough
alone. But if revision is undertaken, the better approach is to be
nore general and perm ssive, |less directive. The details shoul d be
left to some formother than the text of the rule. The new rule
couldidentify appropriate processes, perhaps desi ghate sone thi ngs
that are forbidden, but not designate too mnuch

It was asked whether there are variations in practice across
the country, and whether it is appropriate to interfere if naster
practice is nore devel oped i n some sections than in others. Should
we be encouraging all courts, or courts that do not use nmasters as
extensively as other courts, to increase the frequency of
references? It was responded that there is no particular sense
whet her | ocal practices vary, although it mght be guessed that
particularly busy districts have nore incentive to rely on nmasters.
The Federal Judicial Center survey did not identify any |oca
di fferences.

It was noted that Texas does not favor use of nasters, partly
because of the expense to the parties. California courts, on the
ot her hand, seemto rely extensively on nasters.

It was suggested that federal practice varies nobre anong
i ndi vi dual judges than anong districts. Msters are used, and w | |
be used nore frequently. It would be very hel pful to have a set of
rules on how to appoint nasters, and on how a master’s report is
reviewed. But it would be a m stake to provide extensive detail on
the responsibilities and duties that can be assigned to a master.

Topics that might profitably be addressed in the rule were
suggested. One is conflicts of interest, a matter touched by draft
Rul e 53(a)(2). Another is ex parte communications — the Federa
Judicial Center study found that this is one of the topics that
nost troubles courts, |lawers, and masters; the draft sinply
provi des that the order of appoi ntnent nust address this topic, and
it was agreed that the appropriateness of ex parte conmunications
depends on the purposes of the appointnent. A settlenment naster,
for exanple, my be wunable to operate wthout ex parte
comuni cations with the parties. Q her issues that should be
addressed, at least in the order of appointnent, are the standard
of review by the court (which helps substitute for the |ack of
cross-exam nation), and conpensation. On these and perhaps ot her
matters, masters are used for so nmany different purposes that it
may be better to |ist issues that nmust be addressed in the order of
appoi ntnment than to attenpt to resolve the i ssues in a nore general
way by specific rule provisions.

It was observed, in response to a question, that there seens
to be general agreenent anong nmagistrate judges that there are
appropriate occasions for using special nasters.

It also was observed that the Standing Comrittee is nore
likely to be receptive to a proposed rule that sinplifies present
Rul e 53, even as it expands the rule to reflect current practices.
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As with the current efforts of the Rule 23 Subcommttee, it may be
useful to focus nore on the process of appointing special nmasters
than on the substantive standards for appoi ntnent.

It was agreed that the Rule 53 Subcommttee would work at
paring the initial draft down to a "core" draft, to be presented at
the April 2001 neeting. It is not clear whether there will be
opportunity to take the final steps toward recomendi ng publication
or abandoning the project in April, but it would be good to have a
wel | - devel oped draft.

Rul e 51

Cvil Rule 51 has been on the agenda for sone tine, but
consideration has been deferred in the press of nore urgent
matters.

Consi deration of Rule 51 began with a suggestion from the
Ninth GCrcuit Judicial Council that sonething should be done to
legitimate the nunerous local district rules that provide for
subm ssion of requested jury instructions before the start of
trial. These rules seem inconsistent with the text of Rule 51,
whi ch provides for filing requests "[a]t the close of the evidence
or at such earlier tine during the trial as the court reasonably

directs * * * " The Conmittee has determined in earlier
di scussions that there is no apparent reason to | eave this question
tolocal rules. If, as seens to be agreed, it nakes sense to al |l ow

a court to direct that requests be filed before trial begins, Rule
51 should be anended to permt the practice on a uniform basis.
The Crimnal Rules Conmittee has al ready published, and in August
2000 republished, a proposal to anmend Criminal Rule 30 to provide
for instruction requests "at the close of the evidence or at any
earlier tine that the court reasonably directs.”

The question that remains on the agenda is whether Rule 51
shoul d be revised in other ways. The present text of the rul e does
not give clear guidance to the interpretations that have grown up;
an acerbic descriptionis that "Rule 51 does not say what it neans,
and does not nean what it says.” A draft has been provided to
bringintothe rule a clear statenent that a failure toinstruct is
ordinarily reviewable only if a party has both requested an
instruction and separately objected to the failure to give an
instruction, but at the sane tinme to make it clear that the request
need not be repeated as an objection if the court had rmade cl ear
that it had considered and rejected the request. The draft also
woul d express the "plain error” rule that has been adopted i n nost
of the circuits, but explicitly rejected in the Seventh Circuit.

Beyond clarification of matters now addressed by Rule 51, a
revised draft considered at the neeting would address matters not

now covered by Rule 51. It would require the court to informthe
parties of all proposed instructions, not only its action on party
requests. It would make it clear that instructions may be given at

any tinme after trial begins, and would provide for supplenenta
instructions. In addition, the draft would allow any party torely
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on the requests or objections of another party, so long as the
request or objection directly addresses the sanme issue and
posi tion.

The first comment in the di scussion observed that the practice
of informng the parties of all proposed instructions before jury
argunments makes it possible to take objections before the
i nstructions and argunents, enabling the court to direct the jury
to begin deliberations as soon as argunments and instructions have
been conpl eted. The alternative of providing a gap for objections
between the concluding presentations to the jury and actual
submi ssion is undesirable.

But it may be useful to provide one final chance to object to
deviations from the proposed instructions as provided to the
parties. Appel | ate judges report that a substantial nunber of
district judges appear to conpose inportant parts of their jury
instructions as they are delivering the instructions. And at tines
a judge who says that one instruction will be given actually gives
a different instruction.

As a matter of drafting detail, it was suggested that care
nmust be taken to fit the required time for objecting to the
provision for supplenental instructions. An objection to a

suppl emental instruction, as contenplated by draft Rule 51(b)(4),
usual ly cannot be made "before closing argunments"” as draft Rule
51(c) would require. This problem m ght be cured by deleting the
reference to closing argunents, but it is inportant that cl osing
argunments be nade with full know edge of the instructions — an
obj ection before the instructions will not serve that goal if the
court delivers the instructions after closing argunents. Wrk is
needed on the tim ng of objections: they should be required before
instructions are given, but opportunity also nust be afforded to
object to the way the instructions were actually given.

Anot her question is whether an objection that was not tinely
made as to the original instruction can be salvaged by nmaking it
when the instruction is repeated. It was concluded that it is
proper to object to a decision to reread only part of an
i nstruction when nore should be given, but that it is too late to
object to the substance of the original instruction.

It was noted that many judges submt witten instructions to
the jury, but it was not recormmended that this practice be required
by Rul e 51.

It was noted that to the extent that G vil Rule 51 overl aps
Crimnal Rule 30, vigorous efforts should be made to conformto the
style of Rule 30 without doing violence to the traditions that have
grown up around the | anguage of present Rule 51.

The question was rai sed whether it is necessary to address the
sensi bl e and ongoi ng practice of giving supplenental instructions,
inlight of the difficulty of relating this practice to the proper
timng of objections. It was responded that it is useful to
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provi de for supplenental instructions because they can be tricky;
there is a risk that in the desire to facilitate continued jury
del i berations with mninmm disruption, the court nay forget the
need to ask the lawers for their input. One judge observed that
when the jury sends in a note or request, it is good practice to
draft a proposed response and then request the parties to respond
to the proposal. The request and response shoul d be in open court,
al though the failure to get party input should not lead to rever sal
if the supplenmental instructions were correct or harnmnl ess.

Di scussion of the plain error standard asked whet her stating

it inthe text of Rule 51 will create mschief. It was responded
that the draft provisionis useful. It reflects what nost, but not
all, appellate courts do now. It gives great flexibility. The

plain error test applies to allow review of errors not properly
preserved in the trial court across a vast range of mstakes in

civil proceedings. Jury instructions properly fall within its
sweep. And the ongoing standard, incorporated in the sinple
reference to "plain error,” mkes it very difficult to wn
rever sal

Anot her question was addressed to the provisions that woul d
allow a party to take advant age of requests and objecti ons made by
anot her party who had presented the self-sane issue. There are

many cases wWith coparties. It was urged that each party shoul d be
required to do sonething explicit, if only to state adoption of the
requests or objections of another party. But it was urged in

response that all the purposes of Rule 51 have been served if the
court has had a clear opportunity to consider an issue and, wth
appropriate request and objection, has consciously chosen the
instruction actually given. There is no need to punish a party
whose | awyer may have been i nept or may have deci ded unwi sely t hat
there was no need to reiterate points already clearly nade and
clearly considered. It was the sense of the Cormittee nenbers that
because objections to instructions are so often related to the
particul ar evidence admtted as to a particular party, the district
j udge needs to know whi ch of the parties objects to the instruction
in evaluating the cogency of the objection. It was tentatively
concl uded, however, that the draft should be revised by changing
"a" party to "that" party.

Rul e 43(a)

Magi strate Judge Mrton Denlow wote to the Conmittee to
suggest that the rules reflect the practice of holding a trial on
sumary-j udgnent papers. This practice has gained increasing
recognition for situations in which sumary judgnent is not
appropriate, but the parties have agreed that the court should
deci de the case on the summary judgnment papers without hearing live
W t nesses. The procedure depends on the consent of all parties, on
t he agreenent of each party that it does not wish to present any
live witness. The result of the procedure is far different from
sumary judgnent. Rather than deci de the question of | aw whet her
there is sufficient evidence to pass beyond the threshold for



1909
1910
1911
1912
1913

1914
1915
1916
1917
1918
1919
1920
1921
1922
1923
1924
1925
1926
1927

1928
1929
1930
1931

1932

1933
1934

M NUTES
Cvil Rules Advisory Conmttee, COctober 2000
page -40-

judgnment as a matter of law, a question that is reviewed de novo on
appeal, the trial court actually decides the case. The Rule 52
requi renents for findings of fact and separate concl usions of |aw
must be honor ed. Appel l ate review of the fact findings is for
clear error, not as a matter of |aw

The draft Rule 43(a)(3) prepared to illustrate the proposal
was nore general than the transfornmation-of-sumary-judgnent cases
that inspired it. It would allow part or all of the testinony of
a witness to be presented in witten or recorded form wth the
consent of all parties and in the court’s discretion. Sonme courts
are experinenting already with such devices as presentation of the
direct testinony of expert witnesses by witten reports, followed

by in-court testinony that begins with cross-examn nation. Mor e
general ly, parties who recognize that a case is not suitable for
sumary judgnent still nay prefer trial on a witten record. The

unavail ability of witnesses, the difficulty and cost of producing
wi t nesses, the cost of a live trial in relation to the matters at
stake, or even a sense that a witten record provides a fully
satisfactory basis for decision may pronpt consent.

General discussion concluded that there is no need to pursue
these issues at present. At nost, there is a snmall problem The
Comm ttee’'s general reluctance to proliferate rules changes during
a period that has seen nany rul es changes should control.

Next Meeting

The next neeting was tentatively scheduled for April 23 and
24, 2001. The site may be in Washington, D.C., or at Stanford Law
School .

Respectful ly subm tted,

Edward H. Cooper
Reporter



