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MINUTES
CiIvIL RULES ADVISORY COMMITTEE
NOVEMBER 17-18, 2008

The Civil Rules Advisory Committee met on November 17 and 18, 2008, at the
Administrative Office of the United States Courts in Washington, D.C. The meeting was attended
by Judge Mark R. Kravitz, Chair; Judge Michael M. Baylson; Judge David G. Campbell; Judge
Steven M. Colloton; Hon. Thomas H. Dupree, Jr.; Professor Steven S. Gensler; Daniel C. Girard,
Esq.; Judge C. Christopher Hagy; Robert C. Heim, Esq.; Peter D. Keisler, Esg.; Chief Justice
Randall T. Shepard; Anton R. Valukas, Esq.; Chilton Davis Varner, Esq.; and Judge Vaughn R.
Walker. Professor Edward H. Cooper was present as Reporter, and Professor Richard L. Marcus
was present as Associate Reporter. Judge Lee H. Rosenthal, chair, Judge Diane P. Wood, and
Professor Daniel R. Coquillette, Reporter, represented the Standing Committee. Judge Eugene R.
Wedoff attended as liaison from the Bankruptcy Rules Committee. Laura A. Briggs, Esq., was the
court-clerk representative. Peter G. McCabe, John K. Rabiej, James Ishida, and Jeffrey Barr
represented the Administrative Office. Thomas Willging represented the Federal Judicial Center.
Ted Hirt, Esq., Department of Justice, was present. Andrea Kuperman, Rules Clerk for Judge
Rosenthal, attended. Observers included Alfred W. Cortese, Jr., Esq.; Jeffrey Greenbaum, Esq.
(ABA Litigation Section liaison); Chris Kitchel, Esg. (American College of Trial Lawyers liaison);
and Ken Lazarus, Esq..

Hearing

The morning began with the first hearing on the proposals to amend Rules 26 and 56 that
were published for comment in August 2008. Seventeen witnesses testified, concludingat 1:15p.m.
The hearing transcript is filed separately.

Meeting
Judge Kravitz began the meeting by noting membership changes.

Robert Heim has served two terms, bringing his depth and breadth of experience to bear with
invaluable advice on the many complex and sensitive issues that have come to the Committee over
these years. He is held in very high regard both by other lawyers and by judges; his current
appointment by the Third Circuit in a highly delicate matter speaks volumes of his stature.

The Chief Justice has reappointed Judge Campbell and Professor Gensler for richly deserved
second terms. Peter Keisler, who served in the highest tradition of ex officio members, has returned
to the fold as an appointed member; his homecoming is warmly welcomed.

The Committee regularly faces questions that would benefit from guidance by a court clerk.
Laura Briggs, Clerk for the Southern District of Indiana, has become the clerk representative to the
Committee. Her experience and insights into the inner workings of the district courts will be most
helpful.

Report on Standing Committee

Judge Kravitz reported on the June Standing Committee meeting. The proposals to publish
amendments of Rules 26 and 56 were both discussed at length. Differing viewpoints were expressed
on several aspects of the proposals. Publication was approved, but the Committee asked that pointed
questions be framed by the invitation for comment. There was considerable support for changing
“should” to “must” in proposed Rule 56(a) — when the required showing is made, the court must
grant summary judgment. The Rule 26 proposals elicited several expressions of concern about the
role of trial expert witnesses as little more than the attorney’s alternative voice. The Committee was
impressed by the work that had gone into the proposals, but has some abiding concerns.
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The rule changes published for comment in August 2007 and proposed for adoption were
all approved by the Standing Committee, and since have been approved by the Judicial Conference.
The only exception is the proposal to strike “discharge in bankruptcy” from the list of affirmative
defenses in Rule 8(c), which the Advisory Committee held back for further consultation with the
Department of Justice.

April 2008 Minutes

The draft Minutes for the April 7-8, 2008 meeting were approved, subject to correction of
typographical and similar errors.

Hearing Review

The testimony at the morning hearing was briefly reviewed, recognizing that two additional
hearings are scheduled and that many more written comments are likely to be made.

Summary Judgment Study

It was noted that we now have the final version of the Federal Judicial Center Report on their
study of summary-judgment practice. The study compares practice and outcomes in three groups
of districts: those that have local rules adopting some form of the point-counterpoint procedure
proposed for Rule 56(c), those that require a statement of undisputed facts by the movant but do not
require a counterpoint response, and those that do not have either requirement. Judge Kravitz
recognized that the report is important for the hard work that went into it and for the data it
produced. Itshows that there are few differences across the different local practice patterns, and that
it is not possible to show whether such differences as appear are caused by the different regimes.
The Committee is deeply grateful to the FJC for a task that proved to require more work than was
expected.

The “must”-“should” question was noted by referring to Rule 50, which uses “may.” It was
pointed out that “may” in Rule 50(a) is used to express the valuable opportunity to defer ruling on
judgment as a matter of law until the jury has returned a verdict; discretion is an essential element
of this practice. In Rule 50(b), “may” has a different aspect. It does not recognize authority to enter
judgment on a jury verdict that fails the standard for judgment as a matter of law. Instead it
recognizes the “discretionary second chance” authority to order a new trial, or even dismissal
without prejudice, when the verdict winner has failed to present sufficient evidence to avoid
judgment as a matter of law but for some reason seems to deserve a second chance to do so.

The “slice-and-dice” theme that recurred repeatedly in the morning testimony was noted.
Several witnesses expressed concern that the point-counterpoint procedure will diffuse attention to
congeries of isolated facts, blinding the court to the overall view that relates the facts to determine
what inferences they may support. These comments may reflect contemporary insistence that the
logic of legal rules needs to give way to the value of narrative as a means of expressing social
experiences and inequalities. Because the comments often address employment discrimination
cases, they also may reflect the “prima facie case” elements that yield to “articulated explanation”;
this body of doctrine can generate real confusion on summary judgment. One specific suggestion
was that “inferences” should be added to the nonmovant’s opportunity to respond, using the
response itself rather than the brief to point not only to “additional facts” but also to the inferences
that might be drawn from the complete array of fact assertions. Judges responded that they read the
brief — or even the reply brief — first, to get the broad gestalt picture before venturing into the fact
statements. This approach avoids the risk of a disaggregated view of the case. A practitioner
suggested that the rule should give better guidance to the proper place to tell the story as a whole
— whether in the response or the brief.
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The disaggregation question has a parallel in the fear that the movant may produce an
unreasonably long statement of facts that cannot be genuinely disputed. That can be a problem, but
the solution is not to write into the rule a motion to strike on the ground that nonmaterial facts have
been included.

Practice in the District of Arizona was addressed by written comments provided by two
judges from the District of Alaska who regularly accept assignments to Arizona. Arizona has a
point-counterpoint practice akin to proposed Rule 56(c). Alaska does not. The Alaska judges report
that their experience with many cases and many summary-judgment motions in both districts show
the disadvantages of the point-counterpoint procedure. The judges in Arizona have considered these
comments, and despite having thought for many years that the point-counterpoint procedure is a
good thing have become persuaded that they should begin to experiment with other approaches.
They have the highest respect for the Alaska judges, and have begun to wonder whether it is too
early to adopt point-counterpoint as a national rule. They want to be free, after experimenting, to
adopta local rule that dispenses with point-counterpoint practice; the authority under proposed Rule
56(c) to depart on a case-by-case basis may not suffice. It was pointed out that other judges have
submitted comments that experience with point-counterpoint practice has shown its shortcomings.

Turning to Rule 26, it was noted that a group of law professors are working on a letter to
comment on the Rule 26 proposals; “we have the attention of the academy.” But the bar is mostly
on board. Lawyers “on both sides of the v’ agree. Judge Kravitz had the opportunity to discuss the
proposals with the Law and Science Working Group of the National Academy of Sciences and found
them very receptive. Opposition in the academy seems to arise from concern that the proposal
accepts and may further entrench the role of the expert witness as the lawyer’s puppet, misleading
credulous jurors by masquerading as a detached truth-seeker.

Enabling Act Birthday

1938 brought dramatic changes to federal practice. On April 25 the decision in Erie v.
Tompkins abandoned federal common law on matters of substance. On September 16 the Federal
Rules of Civil Procedure took effect. The 70th Birthday is an important milestone.

Judge Kravitz observed that reading a collection of essays by Judge Clark, the Reporter for
the original Advisory Committee, underscores the lesson that creation of the Rules was a project of
heroic proportions. It was a turning point in the history of procedure. We are no longer in the heroic
era. The “big bang” is not to be repeated. But Judge Clark recognized the need for continuing
revision of the work. Procedure is a means to an end, not an end in itself. It must be continually
reexamined and reformed if it is to accomplish the objects of Rule 1 in resolving litigation brought
to enforce ever-changing substantive rights. Causes for popular discontent remain. There are
challenges ahead. But the Enabling Act process provides the continual reexamination that will
ensure the ongoing success of the enterprise.

Peter McCabe presented a time line of major steps in the Enabling Act process, beginning
with adoption of the Civil Rules in 1938. The process has developed into one that is open,
participatory, thoroughly deliberative, and exacting. 1t goes through multiple stages and repetitions,
and that is good.

Criticisms were made of the process in the 1970s, growing from controversy over the Rules
of Evidence. The criticisms initially went to substance, but the process was also criticized as not
open and as difficult to penetrate. The Federal Judicial Center began a study of the process in 1981
and made recommendations. In 1983 Representative Kastenmeier initiated what became a five-year
study. The Enabling Actamendments adopted in 1988 essentially enacted the procedures prescribed
in 1983 by the Judicial Conference. The supersession power was challenged but, in the end, was
retained. Local rules were challenged, and some measure of control was established.
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Criticisms during this period included complaints that rules were considered and adopted
without empirical support. Now it is routine to seek as much empirical information as can be had.

Records of rules committee proceedings have been public since 1983. Now they are
available electronically, making public access a great deal easier. Old records are being added, and
an arduous search is being made in an attempt to establish a complete collection of all records back
to 1935.

The Style Project has brought real improvements to rule language. It will be important to
maintain its successes going forward.

In 1995 the Judicial Conference adopted a long-range plan. It emphasizes the need to adopt
rules changes through the Enabling Act process, not through legislation. Rules should be national
and uniform. The bench and bar should have ready opportunities to participate in the amending
process.

The process yields good products. It is no stretch to say that the products are better than the
legislative process can often produce because of the painstaking nature of the Enabling Act
machinery. Congress generally respects the process; most of the bills introduced to amend rules of
procedure fail. The credibility the process has acquired over the years helps.

Professor Coquillette spoke of experiences with other advisory committees and the Standing
Committee to illustrate the challenges that confront the Enabling Act process. The illustrations are
of crises committees have faced, typifying generic challenges to the system. He arrayed his
illustrations around categories of “Sex, Violence, Death, Attorney Conduct, and the Rules System.”

The perennial resurgence of efforts to legislate court rules is illustrated by Evidence Rules
412 through 415. Early efforts to amend Rule 412 in Congress were successfully stalled. But in
1994 Congress, prodded by groups actively pressing to address evidence rules in child molestation
cases, considered specific proposals. Limited success was achieved in winning first a 150-day
waiting period, then a second 150-day waiting period, but in the end Congress acted. The rules it
produced are not well integrated with the other Evidence Rules. The Sunshine in Litigation bills that
are introduced in every Congress may yet achieve sufficient support to add another illustration.

A somewhat reduced form of Congressional action occurs when Congress directs that rules
be adopted on a particular subject, but does not dictate the actual rule language. The Crime Victims’
Rights Act is an example. Special interest groups are strongly interested in these rules, and bring
to bear considerable pressure to conform to their preferences. Similar examples have occurred in
such areas as the E-Government Act and bankruptcy rules.

Relations with the executive branch also are an important part of the Enabling Act process.
Top-ranking officials in the Department of Justice serve as ex officio members of the advisory
committees and the Standing Committee. It has proved very important to have active participation
by these high-placed people, who are able to reconsider initial Department positions in light of
ongoing discussions. The Civil Rules Committee has been admirably served by the participation
of the Assistant Attorneys General for the Civil Division over the last many years. The Department
has far-flung litigating experience and is able to provide invaluable insights into how the rules are
working and how proposed revisions might work. And, particularly with the Criminal Rules, they
may be in a position to affect rules revisions by adjusting their own practices. Consideration of a
rule that would codify the Brady rule, for example, has been deferred because the Department
adopted changes to the United States Attorneys Manual that addressed the concerns that focused the
Committees’ interest.
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“Local Rules are as inevitable as death.” In 1988 Congress came down hard on local rules.
Local rules must be consistent with the national rules, but the separate Local Rules Projects
undertaken by the Standing Committee have found significant violations of this policy. Under 28
U.S.C. 8§ 331, the Judicial Conference, moreover, has responsibility for reviewing rules prescribed
by courts other than the district courts and the Supreme Court. This responsibility was delegated
to the Standing Committee when challenges were made to a Ninth Circuit rule adopted to address
last-minute habeas corpus petitions filed on the brink of scheduled executions. The rule was
designed to provide a very fast means to review stays calculated to defeat implementation of the
execution warrant by avoiding review until the warrant had expired. The chair of the Standing
Committee, Judge Stotler, is a district judge in the Ninth Circuit. She had the delicate task of telling
the Ninth Circuit that the local rule was invalid; she carried on a magnificent negotiation and
persuaded the Ninth Circuit to voluntarily withdraw the rule and redraft it to meet the objections that
had been found. Local rules will continue to be a challenge. Related problems may be presented
by the “standing orders” of individual judges that have the effect of establishing a judge-specific
local rule. Professor Capra, Reporter for the Evidence Rules Committee, is working on a project that
addresses standing orders.

Attorney conduct matters raise issues that cross all of these concerns. Every district has a
local rule governing attorney conduct. Often they incorporate local state practice, either on a static
basis as of the time of adopting the local rule or on a dynamic basis that incorporates ongoing
changes in state practice. Congress has addressed specific questions of attorney conduct. The
Department of Justice has had particular concerns with several rules, especially Rule 4.2 on contact
with represented persons and Rule 8.4 on dishonest conduct. In dealing with members of organized
crime groups, for example, it may be important that the Department be enabled to help a member
obtain truly independent representation, free from representation by an attorney loyal to the group
rather than the member. Several years ago, one state interpreted Rule 8.4 to prevent attorneys from
participating in undercover or sting operations, even by directing nonattorneys. These problems led
to a lengthy project that drafted Federal Rules of Attorney Conduct. It remains unclear whether such
rules are rules of practice and procedure within the Enabling Act; legislation was prepared to
expressly authorize adoption of rules of attorney conduct. The problems subsided, however, and
the project remains on indefinite hold.

The credibility of the Enabling Act committees has been earned over time. It has been
earned with Congress, the executive, and the judiciary. It is essential to the continuing success of
the enterprise. So long as it is maintained, the committees will be able to meet successfully most
challenges of the sort that have been encountered and will be renewed in the future.

Professor Marcus offered a few remarks drawn from his article proclaiming that the Enabling
Act process is “Not Dead Yet.” The first observation was that for the last twenty-five years the
prevalent academic view of the process has been negative. The negative views seem to derive from
desiresto achieve ideal rules, overlooking the real-world imperfections that make the theoretical best
an enemy of the achievable good. Thus nascent criticisms of the current expert-witness proposals
rest on dissatisfaction with the roles often played by expert witnesses, failing to recognize that
whatever fundamental reforms might be desirable probably are beyond the reach of any court rules
and certainly are beyond the reach of the Civil Rules. The next observation was that Congress
adopted as statutory command the public comment and hearing process that the Judicial Conference
initiated in response to the criticisms described by Peter McCabe. The great strengths and
contributions of public involvement have been demonstrated repeatedly, as shown by the hearing
on Rules 26 and 56 held this morning. The third observation was that the administrative and
research support provided to Enabling Act committees by the Administrative Office and the Federal
Judicial Center have been essential to the committees’ work. Finally, “big bangs” do not happen
very often. The revolution of 1938 will not soon be repeated. But those who object to one proposal
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or another often accuse the committees of attempting a revolution. Not infrequently, antagonism
toward one proposal will distract attention from another that in fact is more truly transformative.
In addressing the 1993 disclosure rules, for example, opposition focused intensely on initial
disclosure — later developments, including the substantial dilution of initial disclosure, proved
wrong the predictions of disaster. Little attention was directed, on the other hand, to the package
that transformed discovery of expert trial-witness testimony, including the Rule 26(a)(2)(B) report
requirement. Events have shown that these changes were far more important.

The Reporter offered observations on two topics. First was the relationships among the
Enabling Act process, the common-law procedural powers of individual judges, and the local
rulemaking authority. The two-way interdependence between national rulemakers and district courts
is familiar. Many rules amendments draw on experience as reflected in judge-made practices or in
local rules; often these rules are the most securely founded rules. At the same time, drafting the
terms of national rules repeatedly encounters the limits of drafting and foresight — it is possible to
identify policy and purpose, but not to prescribe detailed answers for specific problems both
foreseen and unforeseen. These limits are met by framing rules that rely on district-court discretion
to elaborate real procedure through application. Apart from this familiar phenomenon, it also is
useful to reflect on a different relationship. An individual district judge, informed primarily by two
adversaries and often with scant additional help, may adopt procedures that are beyond reach in the
Enabling Act process. This authority stems from the fundamental principle recognized in Marbury
v. Madison: having jurisdiction, the judge must decide the case. Decision requires not only
identification of substantive principles but also implementing those principles by devising
procedures that will bring the case to decision. The Enabling Act process does not face this
imperative, and is properly limited in relation to the underlying authority of Congress when
procedure intrudes too far into the realm of substance.

The second observation reflected on three areas of current dissatisfaction. The most
profound disquiet is reflected in occasional protests that the time has come to abandon the 1938
framework and start over. There are many reasons to believe that present procedures are not ideal.
And it may be a lesson of history that the lifetimes of entire systems of procedure, like the lifetimes
of empires, are gradually diminishing. Seventy years is along time in the life of a procedure system.
But these reflections are inevitably called up short by an invitation to describe the founding
principles and starting point in designing a new system. There is little point in setting off the next
big bang until there is a good chance that the destruction will be creative, not chaotic. That leaves
two more discrete dimensions of dissatisfaction, both of them familiar. One arises from procedures
for cases that simply cannot support the full sweep of The Federal Rules of Civil Procedure. There
may be some analogy to the decision to abandon any amount-in-controversy requirement for federal-
question cases. If simple federal-question cases deserve access to federal tribunals, it may be
increasingly important to find procedural accommodations that enable meaningful access. The
attempt to create a set of simplified rules, put on the shelf years ago, illustrates the concern. At the
other end of the spectrum lie the huge litigations that impose enormous costs on the parties and
courts, and often enough on nonparties as well. Discovery has been a source of profound disquiet
almost continually since the 1970 amendments, and repeated efforts through successive rounds of
amendment have not quieted the disquiet. The questioning of notice pleading in last year’s
Twombly opinion seems in large part a response to discovery problems — if discovery continues
to elude reasonable control in too many cases, perhaps it is time to limit access to discovery by
raising higher pleading barriers. The time may have come, and almost certainly will soon come,
when the Committee must reconsider the central parts of the 1938 revolution. Even if summary
judgment practice is left with the focused procedural changes published for comment this summer,
the package of relaxed notice pleading and intense discovery must be examined once more.

Class Action Fairness Act: Federal Judicial Center Study
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Thomas Willging presented a progress report on the Federal Judicial Center study of the
impact of the Class Action Fairness Act on federal courts. The first phase looked to the effect on
initial filings and removals. The study is now in the beginning stages of Phase Il, which will
compare dispositions in a two-year sample of cases filed in the two years before the effective date
of CAFA with a two-year sample of cases filed on and after the effective date. The work is well
advanced for the cases filed from February 18, 2003 through February 17, 2005. The numbers will
change a bit, however, with termination of cases that have not yet terminated. It is too early to do
much with the cases filed from February 18, 2005 through February 17, 2007, because not enough
of them have terminated. When most of these cases have terminated, the comparisons will show
how CAFA has impacted the courts.

The findings are detailed in the executive summary. Some of them are surprising in relation
to the findings in earlier studies. But the earlier studies used different methods, asked different
questions, and considered different variables. Because conclusions can be expressed for these
studies only within confidence intervals, it is possible that some apparent differences will fall into
the category where no firm conclusion can be drawn because the differences lie within the
confidence intervals. Still, the apparent differences can help in framing questions to be asked at the
next stage.

231 diversity actions are included in the sample analyzed for this report.

One surprising finding was that plaintiffs filed motions to certify a class in fewer than one
in four actions. A 2005 study showed rulings on motions to certify in 43% of class actions, and it
seems likely that motions to certify were made in other cases but not ruled upon. Similarly higher
frequencies of motions to certify were found in the FJC 1995 study, but the differences may be
accounted for by the fact that the 1995 study surveyed only four districts selected for having high
levels of class-action activity. It may be that actions in those courts were more often brought by
lawyers with special familiarity with class-action litigation, and a higher propensity to seek prompt
certification. Inaddition, the 2003 amendment of Rule 23(c), relaxing the time at which certification
must be sought, may account for part of the change.

A second finding was that a “litigation class” — one not limited to settlement only — was
certified in five of the 231 cases. All five resulted in settlement. The 1995 study showed that 23%
of the actions studied resulted in certification of a litigation class. The 2005 study found litigation
classes certified in 11% of the actions; because it covered actions filed in 1999 to 2002, some of the
certification practice may have been affected by the 2003 amendments.

Athird finding was that before a class settlement, plaintiffs typically had to overcome at least
one challenge on the merits advanced by a Rule 12(b)(6) motion to dismiss or by a summary-
judgment motion. This result was similar to the findings in the 2005 study.

The fourth and fifth findings were that the parties proposed class settlements in 21 of the 231
actions; judges approved all, although only after modifications in 3 of them. This 9% figure
addresses all cases; the percentage is higher in relation to the number of cases that remained in
federal court without remanding to state court.

A sixth finding was that plaintiffs filed motions to remand in 75% of the removed cases;
almost 70% of the remand motions were granted. More than half of the removed cases were
remanded.

A seventh finding was that voluntary dismissal disposed of 38% of the cases not remanded,
the most frequent disposition of those cases.
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An eighth finding was that motion practice was relatively infrequent; in 56% of the actions
there was no motion or only one motion.

Finally, it was found that one in five of the cases was terminated by a successful dispositive
motion.

The pre-CAFA federal-question cases will be analyzed next.

One Committee member observed that the study focuses on outcomes in federal court. It
would be useful to know whether outcomes are different in state courts. The impetus for adopting
CAFA was claims that some state courts misuse class actions in serious ways. An examination of
outcomes in at least one of the state courts held up as a bad example would provide a useful basis
for advising Congress the next time efforts are made to transfer a class of litigation from state courts
to federal courts. But the FJC does not have the capacity to generate state-court information.
Professor Gensler is working on a study of Oklahoma state-court practice. California has advanced
a long way in a study of its state-court experience. But it would be very difficult to generate
meaningful comparative data. One difficulty in attempting to measure the impact of CAFA will be
that a plaintiff who would prefer to file in one state if the action could not be removed will now file
instead in a federal court in a different state because the choice among federal courts may be
different from the choice among state courts.

On an anecdotal level, it was noted that the press in California reports that state-court judges
have absorbed one feature of CAFA practice by refusing to approve “coupon” settlements. The
result is said to be that class-action settlements approved by California state court include cash
payments to class members, while parallel class-action settlements in the courts of other states
provide class members with only coupons.

It was agreed that it is important to attempt an understanding of possible impacts of
legislation like CAFA both on court selection and on actual practice. One long-range purpose of
FJC study will be to determine whether the influx of diversity class actions teaches lessons that
should be reflected in Rule 23.

Agenda Review

The agenda materials summarized many proposals that have lain fallow, often for a number
of years. The cycle of periodic review has come around to the point of undertaking to consider
whether some items might better be removed because, however meritorious they might be, the time
is not ripe for action even in the near-term future. Other items may deserve to be carried forward
for future consideration but without planning immediate work. These topics involve issues that may
become important, but that seem better deferred. Deferral may reflect no more than a sense that the
issue is not urgent, but it also may reflect a sense that it is better to wait while a problem matures
to a point where it is resolved on its own or to a point where developing experience provides a better
foundation for considering a rule amendment. Similarly, the time has come to consider whether still
other of these items might be advanced for present deliberate consideration, including bundled
consideration of related suggestions.

A draft of the memorandum suggesting the approach to many of these items was circulated
to the Committee in September, with a request that Committee members nominate any items they
think appropriate for further discussion. All members responded. The responses were incorporated
in the revised memorandum included in the agenda.

The first group of ten items was suggested for removal from the agenda. Eight of them were
set for removal without further discussion, including 03-CV-E, 04-CV-J, 06-CV-B, 06-CV-F, 07-
CV-B, 07-CV-C, 07-CV-F, and 08-CV-A. One, 06-CV-H, was discussed briefly. It advances two
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suggestions. The first involves a question that seems to have been resolved. Several district courts
in the District of Columbia had ruled that the United States is not a “person” that can be subjected
to a nonparty subpoena under Rule 45, but the Court of Appeals for the District of Columbia Circuit
overruled these decisions. There is no apparent present need to amend Rule 45 on this account. The
other suggestion is that something should be done about the questions that arise when a government
agency relies on agency regulations to resist compliance with a subpoena on confidentiality
grounds. These questions do not seem likely subjects of Enabling Act rulemaking. They involve
the rulemaking authority of different agencies. Any one agency may act under a number of different
statutes. Most of the issues — and perhaps virtually all of them — will involve substantive
questions that in part are peculiar to the particular agency and statute and in part involve general
administrative law. The Committee concluded that the prospects for action in this area within the
foreseeable future are too remote to hold these topics on the agenda.

Another item in the first category, 97-CV-V, included two items that have long since been
acted on, plus a suggestion that the notice provisions for an in rem action in Supplemental Rule C(4)
be considered foramendment. It was agreed that the Maritime Law Association should be consulted
to help determine whether the time has come to reconsider this provision. It seems anomalous in
relation to the notice requirements for other civil actions, but it may still be justified by concerns
peculiar to admiralty practice. The question will remain on the active agenda only if the MLA
suggests that it is ripe for consideration now or in the near future.

It was noted that several of the suggestions involve the integration of CM/ECF practices with
rules provisions adopted before electronic filing was introduced. Several of the topics are worthy
of consideration. But it seems better to wait until CM/ECF is fully integrated with the operations
of all federal courts, and then approach the questions by a process that should involve all of the rules
committees and perhaps other Judicial Conference committees as well.

A second group of three items was recommended to be carried forward without advancing
for immediate consideration. Two, 04-CV-H and 06-CV-D, relate to the offer-of-judgment
provisions of Rule 68. It was agreed that they should be considered as part of the accumulating
study of Rule 68. The third, 04-CV-I, suggests that Rule 7.1 disclosure statements should be eligible
for electronic filing. This suggestion will be carried forward only because the Committee on Codes
of Conduct has suggested that Rule 7.1 might be amended in some ways not yet determined. If Rule
7.1 indeed comes on for possible revision, any possible need to address filing methods can be taken
up at the same time.

The third set of agenda items listed matters that might deserve present consideration, either
to advance for further study or to remove. These items were separated into those relating to
discovery and others.

One nondiscovery item, 05-CV-1, asks whether Rule 5 should be amended to allow service
by third-party commercial carrier in some manner similar to Appellate Rule 25(c)(1)(C). This
question ties to more general questions surrounding service of papers not covered by Rules 4, 4.1,
and 45. Some courts already want to rely on electronic service without requiring consent of the
person to be served. There has been substantial interest in limiting or deleting the Rule 6(d)
provision that allows an additional three days to act after service by most of the means recognized
in Rule 5. The Appellate Rules Committee is interested in the parallel 3-day provision in the
Appellate Rules. It was agreed that these matters should be carried forward for consideration as a
package.

Another nondiscovery item, 06-CV-C, relates to the practice of sealing entire cases. A
Standing Committee subcommittee is considering this topic with the help of a comprehensive
research project by the Federal Judicial Center. The study will examine all cases sealed in 2006.
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An initial report concerning the frequencey of sealing entire cases should be ready by the time of
the June 2009 meeting of the Standing Committee. Follow-up research on the reasons and process
for case sealing will be done after that. Then it will be time to determine whether rules provisions
should be adopted, recognizing that it will be desirable to adopt at least similar provisions in
different sets of rules.

A third nondiscovery item, 07-CV-D, is a suggestion from the Maritime Law Association
that the final sentence of Supplemental Rule E(4)(f) has been superseded. This sentence states that
“this subdivision” does not apply to suits for seamen’s wages when process is issued under two
named statutes; the statutes were repealed in 1983. It also states that “this subdivision” does not
apply to actions by the United States for forfeitures in violation of any statute of the United States.
New Supplemental Rule G establishes comprehensive procedures for civil forfeiture actions,
including provisions for hearings requested by persons claiming an interest in property that has been
arrested or attached. The Committee agreed that the forfeiture experts at the Department of Justice
should be consulted to determine whether there is any remaining use for this provision in light of
Rule G. If not, deletion of the sentence can be put on the spring agenda with a recommendation to
publish.

A final item was a reminder of a matter not in the agenda materials. A proposal to amend
Rule 8(c) by striking “discharge in bankruptcy” from the list of affirmative defenses was published
in August 2007. The Department of Justice responded with a lengthy statement of reasons why the
change should not be made. Bankruptcy judges and the Reporter for the Bankruptcy Rules
Committee responded that the reasons advanced by the Department were simply wrong. The
Department replied that they were not wrong. Rather than attempt to sort through the confusion in
time to make a recommendation to the Standing Committee, this proposal was held back for further
consideration in further consultation with the Department and bankruptcy experts. Judge Wedoff
conferred at some length with Department representatives, but failed to achieve consensus.
Consultations will continue in hopes of reaching agreement, or at least an explanation of the problem
in terms that can be understood by those who are not experts in bankruptcy law.

The discovery items include 06-CV-G, a suggestion by Judge Wilson that the Committee
should restore pre-1993 discovery rules by repealing the 1993 and 2000 amendments that he voted
to approve while a member of the Standing Committee. His concerns address problems with
discovery that will continue to occupy the Committee, and perhaps the tie to notice pleading as well.
This item will be carried forward with the ongoing long-term consideration of discovery.

Another discovery item is 07-CV-E, submitted in the form of a law review article reviewing
practice under Rule 30(e)(1)(B). The rule allows a deposition witness to review the deposition
transcript or recording and “if there are changes in form or substance, to sign a statement listing the
changes and the reasons for making them.” Some courts are wary of changes that seem simple flat
contradictions of the deposition testimony. At least at times the concern is similar to the concerns
underlying the “sham affidavit” doctrine that allows a court to disregard a self-contradicting and
self-serving affidavit offered by a party to oppose summary judgment by changing earlier deposition
testimony. The Committee agreed to remove this item from the agenda. One observation was that
when the matter is important, the deposition testimony is often corrected during the deposition itself
— perhaps after a break in the proceedings. Another observation was that the need to revise an
answer often arises from a poorly framed question. Yet another observation was that if the witness
is going to change the story, it is better to learn of the change before trial than at trial.

Other discovery-related items arise from Rule 45, although the questions extend to trial
subpoenas as well as discovery subpoenas. The decision at the end was that all of these questions
should be referred to the Discovery Subcommittee for a recommendation whether any should be
taken up with an eye to possible amendments. The process will include a broader solicitation to see
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whether there are additional Rule 45 changes that should be considered, and whether it is possible
to do something to shorten and perhaps further clarify this lengthy rule.

One question s raised by 05-CV-H, which addresses the Rule 45(b)(1) provision that serving
asubpoenarequires “delivering a copy to the named person.” A majority of courts interpret delivery
to require personal in-hand service; a significant number of decisions depart from this reading. The
proposal is that service should be permitted by any of the means recognized for service of the
summons and complaint under Rule 4. There may be reasons to stop short of the full reach of Rule
4, or perhaps to recognize methods not generally available under Rule 4. Some sense of accepted
present practice, and of practice under state rules, should be gathered. And it will be important to
remember that Criminal Rule 17(d) requires that the server deliver a copy of the subpoena to the
witness. The Criminal Rules Committee should be advised of any serious consideration of these
questions.

A second question is raised by 05-CV-G. Rule 45(b)(2) defines the territorial reach of a
subpoena. Service may be made within the district; outside the district [and also outside the state]
but within 100 miles of the place of the deposition, trial, production, or inspection; or within the
state at a place authorized by state practice. Rule 45(c)(3)(A)(ii) seems to limit this authority further
by requiring the court to quash or modify a subpoena that requires “a person who is neither a party
nor a party’s officer to travel more than 100 miles,” except that the person may be required to travel
more than 100 miles from a point within the state to attend a trial. (Rule 45(c)(3)(B)(iii) provides
for modification of a subpoena that requires a person who is neither a party nor a party’s officer to
incur substantial expense to travel more than 100 miles to attend trial.) The rule seems clear. But
a number of courts have read a negative implication into Rule 45(c)(3)(A)(ii) — because it does not
refer to a subpoena addressed to a party or a party’s officer, it implies nationwide subpoena power
to command attendance at trial. This interpretation has created great anxiety in corporate parties.
The question has become prominent only in the last two or three years. The Vioxx litigation brought
it to the front. This question has produced a major split at the district-court level, although there
may be a trend back toward the obvious interpretation that the explicit Rule 45(b)(1) limits are not
somehow expanded by the further limits expressed in 45(c)(3)(A)(ii). The best outcome, however,
may lie somewhere in the middle. The docket memorandum points out that the 100-mile limit dates
back to the First Judiciary Act and to circumstances in which most 100-mile journeys would be far
more arduous than transcontinental travel is today. The problem, further, may be more complicated
than the obvious questions of cost and distance. Trial subpoenas may be used in ways akin to the
pre-Rule 30(b)(6) notices to depose top corporate officials, aimed in part to flush out the identity of
persons with actual knowledge and perhaps in part as a means of harassment. And there may be
some temptation to use a Rule 45(a)(1)(C) subpoena to produce as a way around Rule 34 limits.

Another question arises when a nonparty resists a subpoena issued by a court in proceedings
ancillary to an action pending in another district. Rule 45(c)(2)(B) says that when a person
commanded to produce makes an objection, “the serving party may move the issuing court for an
order compelling production or inspection.” Rules 45(c)(3)(A) and (B) likewise provide for relief
by “the issuing court.” (See also Rule 37(a)(2), directing that a motion for an order to a nonparty
compelling discovery must be made in the court where the discovery is or will be taken.) Rule
26(c), on the other hand, provides that a motion for a protective order may be made by a party or any
person in the court where the action is pending, or as an alternative in the court where a deposition
will be taken. Most — but not all — courts read these provisions together to mean that if a
nonparty objects or moves to quash a subpoena in an ancillary discovery court, the discovery court
must decide the motion. If the request is framed as one for a protective order, on the other hand, the
discovery court may be able to defer to the court where the main action is pending. Circumstances
arise in which it is important to defer to the main-action court no matter what the means chosen to
raise the objection. The main-action court should have primary control over discovery management,
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and may be in a much better position to assess the need for the discovery and the strength of the
objections. A denial of discovery in the discovery court may effectively terminate the action. It
would be useful to address this question in the rules.

Yet another question mingled into these questions arises from the relationship between an
objection and a motion to quash. Rule 45(c)(2)(B) sets a 14-day limit for objecting to a subpoena
to produce documents or tangible things or to permit inspection. There is some confusion whether
a motion to quash can be used after expiration of the 14-day period to raise matters that could have
been raised by objection.

Discussion included the observation that Rule 45 confuses practicing lawyers. It is used for
things that should be done otherwise, as with the example of attempting to substitute for Rule 34
discovery in order to evade the 30-day response period built into Rule 34. “We should not have
rules that lawyers need to work their way around.” Rule 45 may be used to evade a discovery cut-
off by attempting to use a purported trial subpoena as a discovery device.

Sunshine in Litigation Act

Judge Kravitz summarized his testimony last summer on the bill that would become the
Sunshine in Litigation Act. Similar bills have been regularly introduced for many years. They seem
to be moving gradually toward a point where one may be adopted. The Judicial Conference has
steadily opposed adoption, relying on extensive study and lengthy deliberations by the Civil Rules
Committee several years ago. Research by the Federal Judicial Center played an important role in
this work. There is no empirical evidence to support the fear that protective orders have any
significant effect on the public health and safety.

One aspect of the Act would limit the use of sealed settlement orders. Such orders occur in
only a tiny fraction of federal cases. Although there is little apparent reason to fear that such orders
as courts do enter will conceal information useful to protect the public health or safety, it is not clear
how important it is to enable the parties both to ask that their settlement be entered as a court order
and that the settlement be sealed.

The other major aspect of the Act addressed protective discovery orders. This part of the Act
will create massive problems if enacted. It will impose an impossible task on the district judge at
the beginning of an action. At a time when it is difficult to form much idea of what the action will
involve, and impossible to determine what sorts of information may be available for discovery, the
judge must decide whether a protective order would defeat access to information that would protect
the public health or safety, whether any need for privacy outweighs the usefulness of the
information, and whether a requested protective order is no broader than necessary to protect the
privacy interest. Confronted with a demand for findings that cannot be supported, the result
commonly would be denial of a protective order. Denial of a protective order would in turn
exacerbate problems with discovery. Information that now is turned over in reliance on a protective
order would be carefully screened at great cost in time and money, refusals to produce information
would proliferate, and courts would be called upon to resolve ever more discovery disputes.

It is clear that this legislation will be introduced in the next Congress. The challenge will
be to find ways to educate Congress in the careful attention that this topic has won in the Enabling
Act process and in the reasons that make enactment a very bad idea.

Discovery Privilege Logs

Atthe April meeting Professor Gensler observed that the cases show confusion about several
aspects of privilege log practice, and suggested that the Committee might want to explore the
possible opportunities to address one or more troubling issues. The practicing lawyers agreed that
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problems do arise, but were uncertain whether there is much opportunity to provide solutions by rule
provisions. Professor Gensler volunteered to explore the matter and report to the Committee. Judge
Kravitz thanked him for providing a terrific memorandum to launch the topic.

Professor Gensler began by noting that “anxiety and frustration are out there,” anxiety arising
from uncertainty about the mechanics of complying with Rule 26(b)(5)(A) requirements and
frustration at the expense. Most of the expense seems to arise from screening documents for
privilege, work product, and other grounds for protection. It is not clear that rules changes can
address this problem, although new Evidence Rule 502 may reduce fears about inadvertent privilege
waiver.

The questions of mechanics begin with the need to say what is being withheld from
discovery and why. At first blush, these questions of how to comply appear to begin with the
seeming gap in the failure of Rule 26(b)(5)(A) even to refer to a privilege log. But it seems clear
that the manner of asserting privilege will depend on the mode of discovery. Assertions of privilege
at deposition will be made on the spot. With Rule 34 requests, responses will vary with the
circumstances. Withholding a single document is quite different from withholding many documents;
producing part of a document in redacted form is different from withholding the entire document.
There does not seem to be much room to improve on the directions now provided by the rule.

The question of timing is less certain. It seems clear that the claim of privilege must be made
when responding to the discovery request. It is not as clear when the elements required by Rule
26(b)(5)(A) must be provided. This uncertainty seems to arise most persistently with document
production. The possible choices include insistence that the required information be provided at the
time of responding to the document request; or that it be provided at the time of producing; or that
it be provided within a reasonable time from the response or from the production.

The consequences of failing to comply properly or timely in making the assertion or
providing the log also are uncertain. The 1993 Committee Note refers to Rule 37(b)(2) sanctions,
and adds that withholding materials without the required notice “may be viewed as a waiver of the
privilege or protection.” In practice, courts seem to take a flexible approach. The case law tends
to say that waiver is possible, but courts consider many factors. The usual result is a stern direction
to comply, but waiver may be found. Here too it is unclear whether any rule revisions would
provide for anything different than courts are doing now.

That leaves the possibility of amending the rule to provide clear directions as to timing. The
most likely approach would be to establish a clear provision subject to alteration by agreement of
the parties or court order. Similar provisions could be added to Rule 45, subject to the complication
that Rule 45 remains obscure on the opportunity to present a belated — untimely — objection in the
guise of a motion to quash.

Discussion began with the observation that the District of Connecticut has a local rule
addressing the timing requirements. There do not seem to be any problems.

A practitioner noted that in the last couple of years clients have started to “push back hard”
on the costs of screening documents. Some clients take the chore inside. It may be divided up
among contract attorneys rather than firm associates, or farmed out to independent screening firms.
Vendors have become insistent that electronic screening software can do the job at much lower cost
— the software may have developed to a point about equal to screening by a first-year associate.
The cost of screening is being reduced. As for privilege logs themselves, the rule itself seems OK.
The parties often reach informal agreements. “You want it before the depositions. Usually it is the
last thing produced before depositions.” One reason for delay is that documents that on their face
seem privileged may be unprotected because they have been circulated outside the privilege circle.
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It may be that nonparties deserve greater consideration and protection than parties, but it would be
better to put off consideration for a year.

Another practitioner also noted that there are software programs for identifying privileged
documents. At least one in-house lawyer for a client believes that software can screen at least as
well as people. Screening takes as much time for a lawyer as it does for a judge, and the task is
expanded across far more documents than will be logged or disputed after being logged. In most
big document cases it is possible to work out serial production of documents and serial production
of privilege logs. The great fear driving the huge amounts of time is subject-matter waiver. As
massive volumes of documents come to be involved, correspondingly enormous amounts of time
have been required. And it could be even worse — Georgia state-court rules, for example, require
an affidavit to support every claim of privilege. All of this can engender boilerplate objections to
the log, then review by a special master or magistrate judge, further review by a district judge, and
then collateral-order appeals. But there is not a big body of law on abuse of privilege claims.

It was suggested that one reason to keep this topic on the agenda is to see what consequences
flow from new Evidence Rule 502. Lawyers are beginning to craft Rule 502 agreements to protect
discovery responses.

It was recalled that in the 1980s there was a move to expedite the process by agreeing to a
“quick peek” at less sensitive documents without waiver. The next step would be a no-waiver quick
peek at sensitive documents, but on an “eyes only” basis. “That got slapped down.” Perhaps that
can be revived.

Review by outside vendors was noted again. They can do a first review of documents
identified by a software program. “They will give you a price per page.” But there are reasons to
be reluctant. “I cannot imagine relying on a vendor for the final review.” A judge noted that he had
recently had a hearing in a case in which the software screening failed miserably — it failed to
identify a thousand privileged documents.

Another judge noted that party agreements work in big, sophisticated cases. But it would
be useful to have rule guidance for smaller scale, less sophisticated litigation.

Still another judge observed that the problems that arise are not those of timing but of failure
to produce a log at all. Yet another judge said that he does not encounter log problems.

An observer suggested that an effort to come up with a rule will only intensify costs. There
is no real problem. “People work it out.” The log is the last thing produced. And in some cases the
parties may tacitly agree not to produce them at all, or to generate them only for particular categories
of documents. Consider a case that claims an ongoing conspiracy: is counsel obliged to create a log
for every letter written to the client while the litigation carries on?

A lawyer member suggested that the only default time that would not be unreasonably early
would be “within a reasonable time.”

Occasional references to Rule 33 interrogatory answers were picked up at the close of the
discussion. Those who spoke agreed that privilege logs are not used for interrogatory answers —
the answers simply provide nonprivileged information.

The discussion concluded by agreeing that the Rule 45 privilege log questions would be
among those considered by the Rule 45 working group, and that the remaining questions would be
carried forward on the agenda.

Rule 68
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Judge Kravitz introduced the Rule 68 discussion by noting a recent article by Professor
Robert Bone. The article provides a great discussion of the history. Rule 68 was designed not so
much to encourage settlement as to deal with recalcitrant plaintiffs. The conclusion is that if
promoting settlement has become an important goal, the present rule should be scrapped in favor
of starting over.

Four options are presented in the agenda materials: Do nothing; abrogate the rule; undertake
relatively modest revisions; or undertake a thorough revision.

Connecticut state courts have a rule that allows offers by plaintiffs as well as defendants, and
that imposes big penalties for guessing wrong in the form of prejudgment interest at high rates. The
interest award can easily double a jury verdict. The rule “has turned into a game.” A plaintiff with
a$1,000,000 claim will make an offer of $750,000 before the defendant’s attorney even knows what
the action is about. The inevitable ignorance-induced rejection then opens the way for further
bargaining in the shadow of rule-based sanctions. One challenge will be whether it is possible to
develop a rule that is much used without becoming the occasion of gamesmanship.

The history of Committee efforts to address Rule 68 in the 1980s and 1990s was reviewed.
The proposal to adopt strong sanctions in the 1980s led to the proverbial firestorm of protest. One
concerned and thoughtful observer of the Enabling Act process, John P. Frank, feared that continued
pursuit of the subject might lead Congress to alter or abandon the Enabling Act process. The effort
in the 1990s made a serious attempt to address many of the complexities that could be foreseen. The
work was supported by Federal Judicial Center research. In the end the draft became so complex
as to be abandoned. The discussions led several members to the view that abrogation might be the
best solution, but the question was never put to a vote.

It is common ground in Rule 68 discussions that offers are seldom made. Even in fee-
shifting cases empirical studies have repeatedly shown that offers are made in only a relatively small
minority of cases. Recent empirical work by Professors Eaton and Lewis shows that attorneys with
long experience in civil rights and employment-discrimination litigation, where offers can cut off
statutory fee rights, agree that ADR mechanisms are more effective than Rule 68 in promoting early
settlement. It also is common ground that no possible version of Rule 68 could do much to increase
the number of cases that actually settle; the most that might be hoped is that cases that settle will
settle earlier and at lower cost.

The list of topics that might be addressed by a modest revision has a way of expanding. One
obvious candidate is the ruling that a plaintiff who fails to better a rejected Rule 68 offer loses the
right to statutory attorney fees incurred after the offer if — but only if — the fee statute refers to fees
as “costs.” Turning the consequence on the happenstance of statutory language seems a puzzling
use of “plain meaning” interpretation — no plausible reason can be advanced for believing that the
wording choice of fee statutes is made with an eye to invoking, or rejecting, Rule 68 consequences.
More fundamentally, it is difficult to agree that Rule 68 should become a vehicle for cutting off fee
rights established for prevailing plaintiffs enforcing specially favored rights. This effect seems to
abridge or modify important substantive statute-based rights. The fear of losing statutory fees,
moreover, may create at least a tension between the interests of counsel and the party’s interests.

Another seemingly modest change would be to provide an opportunity for plaintiffs to make
offers. The difficulty is that sanctions would be available only when the defendant loses more than
the offer. The plaintiff would be entitled to statutory costs in any event, so a Rule 68 sanction would
have to be something additional. The most common suggestion is to award attorney fees, a
manifestly sensitive prospect. Multiple costs might be provided instead. California provides expert
witness fees. Finding the right sanction might not be easy, but at least it would make the rule seem



690
691

692
693
694
695
696
697
698
699

700
701
702
703
704
705

706
707
708
709
710

711
712
713
714
715
716

717
718
719

720
721
722
723

724

725
726
727
728

729
730
731
732

733
734

Minutes
Civil Rules Advisory Committee, November 17-18, 2008
page -16-

more fair if all parties can make offers. Of course expanding the opportunities to offer would also
expand the opportunities for strategic game playing.

Other relatively modest changes could begin by changing the procedure to one offering
settlement, not judgment. The lawyers surveyed by Eaton and Lewis often said that they do not
make offers of judgment because their clients do not want the career-blighting effects of an adverse
judgment. The time to consider the offer could be extended from the 14 days available under the
day-counting approach of the present rule or the explicit provision of the Time Project revision.
Extending the time to consider would be an obvious occasion to answer a question that has divided
the courts by allowing retraction of an offer before acceptance. Class actions might be removed
from Rule 68's reach.

The Second Circuit has asked for consideration of the complications that arise when offer
or judgment include specific relief as well as money. The draft that was put aside in 1994 offered
a relatively simple solution to what could be an enormously complicated comparison — judgment
and offer are compared by recognizing a judgment for a plaintiff as more favorable than the offer
only if it includes all of the nonmonetary relief offered, or substantially all of the offered relief and
additional relief as well.

More thorough revision would address such questions as offers made to multiple parties; the
opportunity to make successive offers — which could greatly complicate not only the rule, but also
the consequent strategic use of the rule; and adoption of a margin of error, hoping to reduce the
problems of uncertainty by invoking sanctions only if the offer beats the Judgment by a factor of
20% or 25%.

Dissatisfaction with Rule 68 at its core arises in part from the unpredictability of litigation.
Imposing sanctions — and particularly imposing sanctions severe enough to create meaningful
incentives — may seem unfair when a party simply guesses wrong within an often wide range of
plausible outcomes. More fundamental concerns focus on risk aversion and endowment. A poorly
endowed plaintiff, in great need of some remedy and unable to bear the risk of relief, may be
pressured to accept an offer well below the reasonable range.

Discussion began with the suggestion that one approach would be to amend Rule 68 to
provide only § 1920 cost consequences. Overruling statutory fee-shifting consequences would be
the next closest thing to abrogation, leaving the rule to wallow in obscurity.

It was noted that Indiana has a bilateral rule that “is not much used.” Proposals to add
greater sanctions have proved controversial. Calling it settlement rather than judgment might make
a difference, but the more likely guess is that if the dollars are right the existence or nonexistence
of an offer-of-judgment (settlement) provision will not much affect the parties’ ability to settle.

Another member noted that Florida has a procedure that can be used effectively.

An observer noted that six years ago New Jersey adopted attorney fee sanctions, with a 20%
safety margin of difference. Use of the rule “has become complex.” The rule was amended to
exclude nonmoney judgments and statutory fee shifting. The rule can be useful in addressing the
obstinate party who clings to a meritless position.

A member noted that Rule 68 offers are made on rare occasions in class actions, usually in
a seeming attempt to moot the individual claim of the class representative. The offer is inherently
coercive. And it creates a conflict between attorney and client. If itis carried forward, class actions
should be explicitly excluded from its reach.

Another member suggested that it will be very difficult and controversial to make Rule 68
effective. Even small changes will open up controversy.
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A judge noted that lawyers very seldom use Rule 68.

Another judge thought it may be worthwhile to explore the option of changing from an offer
of judgment to an offer of settlement. An attorney replied that it was difficult to imagine that Rule
68 would make a difference; “if you’re talking, you’re talking.”

A motion to do nothing now carried unanimously. Rule 68 will be carried forward on the
agenda, perhaps for more detailed consideration in the fall of 2009.

Notice Pleading: Twombly’s Aftermath

Judge Kravitz noted that notice pleading and the Twombly decision remain on the
Committee docket. The Supreme Court is aware that the Twombly decision has created uncertainty
in the lower courts. It has granted review of the Second Circuit decision in the Igbal case and it
seems better to defer Committee consideration until the Igbal case is decided. The Court might rule
that Twombly is limited to antitrust cases; it might adopt the “contextual plausibility” test applied
by the Second Circuit; it might do something different in elaborating the Twombly opinion; or it
might go off on appeal jurisdiction grounds and let pleading matters lie where Twombly leaves
them. A “mailbox” suggestion for pleading rule revisions provided by Ken Lazarus will be carried
with the agenda.

Discovery of Electronically Stored Information

Professor Marcus reported on current events in the practice of discovering electronically
stored information.

There are no signs that anything done in the discovery rules adopted to address electronically
stored information has added to the problems that continue to be reported.

But there continues to be “a lot of anguish” about e-discovery. The survey by the American
College of Trial Lawyers reports some strange responses. Forty percent of the respondents said they
have had no experience with e-discovery. Others said it is a headache. Some of them say that the
e-discovery rules are adisaster, but these responses seem to address the phenomenon of e-discovery,
not anything inherent in the rules.

Rule 26(f)(3)(C) seems to have had the greatest impact because it forces people to think
about all they have to do to be prepared for e-discovery.

One reason to think the time has not come to revise the rules is that the e-discovery rules
proposed by the Uniform Law Commission and the practices endorsed by the Conference of Chief
Justices largely track the federal rules.

E-discovery came to attention as a concern of corporate defendants. Ithas become aproblem
for ordinary litigation. Issues of retaining and unearthing electronically stored information are likely
to become more pervasive. An example may be things such as e-mail messages from an accident
victim sent to friends a day after the accident. “Don’t worry, I’m fine” reassurances in such
messages will be much desired.

Judge Kravitz observed that it may be useful to build on the work being done by the
American College of Trial Lawyers and the Institute for the Advancement of the American Legal
System to put together a 2-day conference. Empirical data on the cost of discovery would be
important. A major focus would be to find out whether discovery really is out of control. Is there
anything that can be done to reduce the costs, whether or not the problems might be characterized
so dramatically? Do pleading reforms offer a meaningful alternative by limiting access to
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discovery? Is it possible to develop a simplified procedure for cases that are harmed, not helped,
by full-blown discovery? We are told there is a flight from federal courts to state courts — is that
true? Why might it be true?

Judge Rosenthal noted that the Standing Committee will have a panel discussion of these
issues at its January meeting. The idea of a conference is promising. The conference on discovery
at Boston College was a great success, as was the conference on e-discovery at Fordham.

Judge Kravitz asked whether the Federal Judicial Center might be able to help in building
foundations for the conference. Thomas Willging replied that the American College survey tends
to draw from elite lawyers. Empirical inquiry by the Center would give quite a different picture of
what goes on day by day by covering the full variety of cases and practice. The work would have
to begin almost immediately if it is to be ready in time for a conference in the spring of 2010.

The Committee endorsed the idea of holding a conference, most likely at an academic
institution, in spring 2010.

Report on Use of Subcommittees

The Judicial Conference Executive Committee has asked that all Judicial Conference
committees review its draft Best Practices Guide to Using Subcommittees and report on each
existing subcommittee. The agenda materials include a draft Report from Judge Kravitz to the
Executive Committee. Discussion did not elicit any suggestions to change the report. Noting that
some time remained before the report must be submitted, Judge Kravitz urged that Committee
members review the draft again and offer comments and suggestions. It is important that the report
fully describe the many ways in which subcommittees have advanced Committee work without in
any way deflecting de novo consideration and independent action by the full Committee.

Appellate Rules Committee Report

Judge Kravitz noted that several projects of the Appellate Rules Committee are again
intersecting with matters of interest to the Civil Rules. Professor Struve, Reporter for Appellate
Rules, has provided a very helpful summary of matters discussed during the November 13 part of
their most recent meeting.

Manufactured Finality: One topic on which the Appellate Rules Committee has sought input from
the Civil Rules Committee is “manufactured finality.” This topic arises from strategies used to
achieve a final judgment for appeal purposes when, if it were not for the desire to appeal, ordinary
practice would not establish a final judgment. These strategies arise from dissatisfaction, shared by
lawyers and trial judges, with some applications of the final-judgment rule. One problem is that
attempts to enter a partial final judgment under Civil Rule 54(b) are not always successful — it may
be found that the part chosen for judgment is not a “claim” separate from matters that remain in the
trial court, or (less often) that entering judgment was an abuse of discretion. The circuits disagree
as to some of the methods that might be used to manufacture finality. One tactic is to rely on a
conditional dismissal with prejudice of claims that have not been decided. The condition is that the
dismissed claims can be revived if the judgment is reversed. The Second Circuit recognizes this
tactic. Some other circuits do not. The Appellate Rules Committee believes that one approach to
these questions might be revision of Rule 54(b); it may be that Civil Rule 41 also could be used.
These questions must be considered further, beginning with the helpful materials developed for the
Appellate Rules Committee.

Attorney Fees as Costs for Appeal Bonds: The Appellate Rules Committee undertook a study of
Appellate Rule 7, which authorizes the district court to require an appellant to post a bond to ensure
payment of costs on appeal. The broad question was whether “costs” can properly include attorney
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fees under fee-shifting statutes. The question came to focus on possible use of appeal bonds
addressed to attorney fees as a means of regulating appeals by objectors to class-action settlements.
The Committee concluded that the questions surrounding objector appeals are very complex, and
that an attempt to address the questions by rule might have unintended consequences. They voted
to remove this item from the study agenda.

Discussion of appeals by objectors to class-action settlements began by noting that any class
member who objects can stall implementation of a settlement by appealing. This can produce real
difficulties when class members have been actively engaged in the litigation and are waiting for
distribution of their settlement shares. “The current system doesn’t work.” Appeals can be taken
for strategic reasons. But there are legitimate objections, and legitimate objectors. Attempting
regulation through appeal cost bonds does not seem desirable. One approach would be to require
intervention to establish a right to appeal. The Supreme Court resolved disagreement among the
Circuits by ruling in Devlin v. Scardelletti that a class member who objects to a class settlement may
appeal. The Court deliberately began by setting aside standing theory and framing the question as
whether a nonnamed class member can be considered a party for purposes of the general rule that
only a party can appeal a judgment. The results may be undesirable.

It was observed that Rule 23 drafts addressing objector appeal rights were suspended while
the Devlin case was pending on appeal, and discarded after it was decided. Rule 23 drafts also
addressed the role of objectors in broader terms, struggling with the tension between “good” and
“bad” objectors. The only result was the provision in Rule 23(e)(5) that an objection may be
withdrawn only with the court’s approval.

Discussion returned to the theme that there can be “shake-down appeals,” but also good
appeals. The appeal bond “is a very blunt instrument.” Requiring intervention would open the door
to discovery that would “help show what kind of objector this is.” The district court is in a good
position to determine whether there is a solid reason to pursue unsuccessful objections through
appeal. Often the objector should be sent away with thanks for showing how sound the settlement
actually is.

It was asked whether the Devlin decision, for all the disclaimers about “standing,” involves
matters that can be governed by court rule. One response was that before the Devlin decision, the
Seventh Circuit had thought that intervention should be required. The question can easily be seen
in Rule 23 terms. The ambiguity whether unnamed class members should be seen as “parties”
extends beyond appeal rights to such matters as discovery and counterclaims. Intervention should
not be required to lodge objections in the district court, but it might well become a requirement to
support a right to appeal. This requirement might seem particularly attractive in Rule 23(b)(3) class
actions and objections by a class member who could have opted out of the class. Of course there
is a prospect that a denial of intervention would itself be appealed, but the appeal might be resolved
readily at the threshold by affirming the denial.

It was agreed that Andrea Kuperman would undertake research on the feasibility of requiring
intervention to support appeal by an objecting but unnamed class member.

“Mandatory and Jurisdictional” Appeal Time Limits: “[T]here is a nascent circuit split” concerning
the consequences of the Supreme Court’s explicit reaffirmation of the rule that appeal time periods
set by statute are “mandatory and jurisdictional.” At least up to now, it continues to be accepted that
court rules can affect these statutory periods by suspending appeal time to allow orderly disposition
of post-judgment motions. Thus a timely motion for a new trial suspends appeal time. Appellate
Rule 4(a)(4) lists six post-judgment motions that suspend appeal time if timely filed, and provides
that “the time to file an appeal runs for all parties from the entry of the order disposing of the last
such remaining motion.” The potential question is whether the requirement that these post-judgment
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motions be timely filed is itself mandatory and jurisdictional, or whether a court might — on finding
sufficient justification — recognize a tolling effect for a motion not timely filed. The Appellate
Rules Committee is considering a project to draft a statute that would address the effect of statutory
appeal deadlines. The effect of post-judgment motions might be considered in this project.

Rule 58's Separate Document Requirement: The Appellate Rules Committee considered two
questions arising from Rule 58's separate document requirement. This requirement has been a
perennial fixture in the parallel work of the Civil and Appellate Rules Committees.

One question is a variation on the “time bomb” problem that prompted the 2002 amendment
of Rule 58. Failure to enter judgment on a separate document meant that appeal time never started
to run; in theory a timely appeal could be filed years after final decision. The rule was amended to
provide that if a required separate document is not filed, judgment “is entered” when it is entered
on the civil docket and after “150 days have run from the entry in the civil docket.” Appeals often
are filed before entry of a separate document. Because the entry of judgment sets the time for post-
judgment motions as well as for appeal, it remains possible to file a timely post-judgment motion
for a considerable period after an appeal has been taken. The belated motion may disrupt orderly
processing of the appeal. The Appellate Rules Committee concluded that it is not now necessary
to amend Rule 58. Instead, it will recommend that appropriate steps be taken to raise awareness of
the importance of honoring the separate document requirement.

A separate question arises from the 2002 amendment and the Committee Note. Asamended,
Rule 58(a) directs that every judgment and amended judgment must be set out in a separate
document, “but a separate document is not required for an order disposing of a motion” in a list of
five post-judgment motions. The problem is that the order disposing of the motion, which does not
have to be entered in a separate document, often also leads to an amended judgment, which does
have to be entered in a separate document. The question is whether appeal time should start to run
from entry of the order disposing of the motion — which at least ordinarily will include all of the
terms of the amended judgment, but also may include additional material that defeats
characterization as a “separate document” — or only from entry of the amended judgment in a
separate document. The Seventh Circuit has addressed this question, concluding that a separate
document is required. Its approach is explored and explained in Kunz v. DeFelice, 538 F.3d 667
(7th Cir.2008). The Appellate Rules Committee asks for guidance on the desirability of further rules
amendments.

Next Meetings

The Committee was reminded that a hearing on the pending Rule 26 and 56 proposals will
be held in San Antonio on January 14, 2009, following the Standing Committee meeting. The next
hearing will be held in San Francisco on February 2; time should be held open to enable the
Committee to meet on February 3 to discuss the information provided by the November 17 hearing
and the two remaining scheduled hearings.

Dates for the spring meeting were tentatively discussed. Atthe moment, the week beginning
April 20 seems the most likely convenient time. (Shortly after the meeting the date was set for April
20-21, 2009, in Chicago.)



910
911

912

913
914

Minutes
Civil Rules Advisory Committee, November 17-18, 2008
page -21-

Adjournment

The Committee adjourned without further work.

Respectfully submitted,

Edward H. Cooper
Reporter



