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MINUTES
CIVIL RULES ADVISORY COMMITTEE
NOVEMBER 7-8, 2013

The Civil Rules Advisory Committee met at the Administrative
Office of the United States Courts in Washington, D.C., on November
7-8, 2013. Participants included Judge David G. Campbell, Committee
Chair, and Committee members John M. Barkett, Esg.; Elizabeth
Cabraser, Esqg.; Hon. Stuart F. Delery; Judge Paul S. Diamond; Judge
Robert Michael Dow, Jr.; Parker C. Folse, Esqg.; Judge Paul W.
Grimm; Peter D. Keisler, Esqg.; Dean Robert H. Klonoff; Judge John
G. Koeltl; Judge Scott M. Matheson, Jr.; Justice David E. Nahmias;
Judge Solomon Oliver, Jr.; and Judge Gene E.K. Pratter. Professor
Edward H. Cooper participated as Reporter, and Professor Richard L.
Marcus participated as Associate Reporter. Judge Jeffrey S.Sutton,
Chair, and Professor Daniel R. Coquillette, Reporter, represented
the Standing Committee. Judge Arthur I. Harris participated as
liaison from the Bankruptcy Rules Committee. Laura A. Briggs,
Esg., the court-clerk representative, also participated. The
Department of Justice was further represented by Theodore Hirt,
Esg.. Judge Jeremy Fogel and Dr. Emery Lee participated for the
Federal Judicial Center. Jonathan C. Rose, Andrea Kuperman,
Benjamin J. Robinson, and Julie Wilson represented the
Administrative Office. Observers included Judge Lee H. Rosenthal,
past chair of the Committee and of the Standing Committee; Jonathan
Margolis, Esg. (National Employment Lawyers Association); John K.
Rabiej (Duke Center for Judicial Studies); Jerome Scanlan (EEOC);
Alex Dahl, Esqg. and Robert Levy, Esqg. (Lawyers for Civil Justice);
John Vail, Esqg.; Valerie M. Nannery, Esg., and Andre M. Mura, Esqg.
(Center for Constitutional Litigation); Thomas Y. Allman, Esqg.;
Ariana Tadler, Esqg.; Henry Kelsen, Esg.; and Elsa Rodriguez
Preston, Esqg. (Law Department, City of New York).

The first day of the meeting, November 7, was devoted to a
public hearing on proposed rule amendments that were published for
comment in August, 2013. The testimony of forty-one witnesses 1is
preserved in a separate transcript.

Judge Campbell opened the second day of the meeting, November
8, by welcoming Judge Dow as a new Committee member. Judge Dow has
served in the Northern District of Illinois since 2007. He had been
serving on the Appellate Rules Committee — "We won the tug-of-war."
He has degrees from Yale, Oxford (as a Rhodes Scholar), and
Harvard. He served as law clerk to Judge Flaum, and practiced as a
litigator and appellate lawyer.

Justice Nahmias and Parker Folse also were welcomed to the
first meeting they have been able to attend in person; they were
able to participate in their first meeting as members last April
only by telephone.

Judge Pratter and Elizabeth Cabraser have been renewed for
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their second three-year terms. And, in a welcome departure from the
usual two-term limit, the Chief Justice has extended Judge Koeltl'’s
term by one year, to maintain continuity in perfecting the proposed
amendments that have grown out of the 2010 Duke Conference.

Judge Gorsuch will be the new 1liaison from the Standing
Committee.

John Vail, who has been a long-time friend of the Committee,
has entered private practice. Two new representatives from the
Center for Constitutional Litigation are attending this meeting,
but all hope that Vail will continue to be involved.

The next meeting will be on April 10 and 11 in Portland,
Oregon at the Lewis and Clark Law School; part of the first day
will be devoted to a conference in tribute to Judge Mark R.
Kravitz, the immediate prior chair of this Committee and of the
Standing Committee. The second day will likely be a full day.

The Standing Committee acted at its June meeting to approve
recommendations to publish Civil Rules amendments in August.

Judge Sutton noted that the Standing Committee got the rules
proposals recommended for adoption and the Standing Committee
meeting minutes to the Judicial Conference earlier than usual. With
the Conference’s approval of the proposals, this will give the
Court a bit more time to consider the proposals in the fall. And,
if the Court has concerns, there will be more time for the
Committee to respond. As an example of the benefits, it has been
possible to consider the question whether one of the Bankruptcy
Rule proposals should be withheld because the Court granted
certiorari on a related issue late last June.

Judge Campbell observed that the present rules proposals
reflect the need for more effective case management in some courts.
"We can write rules." But training by the Federal Judicial center
is an essential part of making them effective. Judge Fogel observed
that there seems to be a perception in Congress that judges do not
manage cases effectively enough. The current efforts to encourage
early and active case management will provide important reassurance
that the rules committees are pursuing these issues vigorously.

The Committee had no proposals for review at the September
Judicial Conference meeting.

The Rule 45 Subpoena amendments will take effect December 1.
The Administrative Office forms are being revised to account for
the changes. John Barkett will hold an ABA webinar to inform
lawyers about the changes. Judge Harris has written an article to
inform bankruptcy lawyers of the changes. It is important that the
bar learn of the changes and adapt to them — technically, a lawyer
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who on December 1 issues a subpoena from a district court in
Michigan to a witness in Michigan for a deposition in Michigan to
support an action in Illinois will be issuing an invalid subpoena,
since the new rules direct issuance from the court in Illinois.

Judge Campbell concluded his opening remarks by thanking all
the observers for their interest and attendance.

April 2013 Minutes

The draft minutes of the April 2013 Committee meeting were
approved without dissent, subject to correction of typographical
and similar errors.

Legislative Activity
Benjamin Robinson reported on current legislative activity.

Congress is considering bills to amend Rule 11. The House has
passed similar bills in recent years. The full House is expected to
vote on the Lawsuit Abuse Reduction Act next week. It is not clear
whether the Department of Justice will express views on the bill.
The rules committees have clearly expressed their opposition. The
dissenters 1in the House have addressed the concerns with the
provisions that would make sanctions mandatory. Should the bill
pass in the House, prospects in the Senate are uncertain.

Representative Goodlatte has a bill, House 3309, that
addresses discovery costs and concerns, especially in patent-
infringement actions. Section 6 requires the Judicial Conference,
using existing resources, to generate rules. Section 6 further
prescribes the content of the rules, mandating discovery cost-
shifting for discovery beyond "core" discovery. Judge Sutton and
Judge Campbell have submitted a letter expressing concerns about
the relationship of these provisions to the Enabling Act procedure
that Congress has adopted for revising court rules. Working with
staffers on the Hill in the last few months has been productive.
The best outcome for the Enabling Act process may be an expression
of the sense of Congress on what might be desirable rules. One
possibility, for example, would be to generate for patent cases
something 1like the protocol for individual employment cases
developed under the leadership of the National Employment Lawyers
Association. Much further work should be done in assessing the
desirability of a system in which a party requesting discovery pays
for the cost of responding to all discovery beyond the "core,"
however the core might be defined. One reason to avoid precipitous
action is that there are pilot projects for patent litigation, and
much may be learned from them.

Judge Fogel noted that the Federal Judicial Center is studying
the pilot projects. The pending bills reflect the sense of both



131
132
133
134
135
136
137
138
139
140
141
142

143
144
145
146
147
148
149
150
151
152
153
154
155

156
157
158
159
160

161
162
163
164
165

166
167
168
169
170
171
172
173
174
175
176
177

Minutes Civil Rules Advisory Committee
November 7-8, 2013
page —-4-

political parties and the White House that something should be done
about patent litigation brought by nonpracticing entities, referred
to by some as "patent trolls." There is a perception that these
plaintiffs wuse the <cost of discovery as a weapon to force
settlement. The bill, in its present form, is not very flexible. It
prohibits discovery on anything but claim construction before the
Markman hearing, absent exceptional circumstances. But there are
cases in which claim construction is not a critical issue, and in
which prompt discovery on other issues 1s important. Another
provision directs that the nonprevailing party pay the other
party’s fees unless it can show its position was substantially
justified.

Judge Campbell noted that the rules committees comment only on
the parts of pending 1legislation that affect civil procedure
directly. Substantive issues — here, substantive patent issues —
are beyond the committees’ scope. We do urge Congress to respect
the Enabling Act. But there are many procedural provisions. Core

discovery 1s 1limited to documents. The requester pays for
everything after that, including non-core documents and attorney
fees for depositions. Discovery of electronically stored

information is limited to 5 custodians, and search terms must be
specified. The committees are pleased to address issues that
Congress finds troubling or important, but they ask that Congress
not dictate the terms of rules amendments. Staff members in both
houses seem receptive to this message.

One specific provision of the patent bill directly abrogates
Form 18 of the Rule 84 official forms. Congress knows that the
Committee proposes to abrogate Rule 84 and all the forms, but it
also knows how much time remains in the full Enabling Act process.
Some are impatient with that. "It is an ongoing process."

It also was noted that there are private groups that oppose
the patent bill. They believe there should be no distinctions
between nonpracticing entities and other patent owners. Free
transfer of patent rights is argued to enhance the value of the
patent system. There will be vigorous representation of all views.

Benjamin Robinson also described a November 5 hearing by the
Senate Judiciary Committee Subcommittee on Bankruptcy and the
Courts that was, 1in substance, deliberate and thoughtful. The
witnesses were well-informed and thoughtful. They expressed
concerns about the adequacy of judicial resources. And there were
criticisms of the rules proposals published in August, which are
seen to create "procedural stop signs." Many of those at the
hearing reflected their interest in the Enabling Act process, and
were concerned that the committees work hard to "get it right."
Four specific questions were posed at the end: what, specifically,
the proposals are intended to accomplish; what failures of the
system they are designed to correct; whether the amendments are
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likely to be effective; and what are the likely costs, including
collective costs, and how the costs should be weighed against the
hoped-for benefits. Concerns also were expressed that recent
procedural developments will impede access to justice — pleading
standards and summary judgment are particular subjects of concern.

E-Rules

The Standing Committee has appointed a subcommittee
constituted by two representatives from each of the advisory
committees, together with the reporters. Judge Chagares serves as
chair. Professor Capra is the reporter. Judge Oliver and Clerk
Briggs are the delegates from the Civil Rules Committee. The task
of the subcommittee is to consider the ways in which developing
methods of electronic communication may warrant adoption of common
approaches that are adopted in each set of rules. The initial goal
has been to produce a set of proposals that can be recommended for
publication in time for the June 2014 Standing Committee meeting.

Rule 6(d): "3 days are added": A proposal to eliminate the "3 days
are added" provision for reacting after being served by electronic
means has reached a consensus. All committees with this rule will
eliminate the 3 added days. A common Committee Note has been
drafted. There is one small issue for the text of Civil Rule 6(d).
Professor Capra suggested that parenthetical word descriptions
should be added to the cross-references to the rules that will
continue to activate the 3 added days to respond. The
parentheticals could prove useful to avoid repeated flipping back
to the corresponding Rule 5 provisions. Although only Rules 5.1 and
5.2 intervene between Rule 5 and Rule 6, the added convenience may
be more useful because there are cross-references to service by
mail, by leaving with the clerk, and by other means consented to.
There is no risk that these simple identifying words will create
confusion in the rules. On the other hand, there are many cross-
references throughout the rules, and they do not add parenthetical
descriptions. Generalizing this practice might encounter greater
dangers that parenthetical descriptions would be read as
interpretations. And the burden of following cross-references may
be reduced by the growing use of hyperlinks in electronic versions
of the rules. The Style Consultant will no doubt have views on this
proposal. (The Style Consultant approved the parentheticals at the
January meeting of the Standing Committee.)

The Committee approved recommendation of the draft Rule 6(d)
for publication.

Electronic Signatures: Verification of signatures on papers filed
by electronic means has raised some disquiet. An amendment of
Bankruptcy Rule 5005 addressing these issues was published this
summer. The first part provides that the user name and password of
a registered user serves as a signature. The second part addresses
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signatures by persons other than the registered user who makes the
filing. Two alternatives are provided. The first alternative states
that by filing the document and the signature page, the registered
user certifies that the scanned signature was part of the original
document. The second alternative directs that the document and
signature page must be accompanied by an acknowledgment of a notary
public that the scanned signature was part of the original
document.

The Civil Rules delegates to the subcommittee are puzzled by
the alternative that would require a notary’s acknowledgment. The
underlying concern seems to be that as compared to paper documents,
it easier to misuse an authentic signature many times by electronic
submissions. An original paper signature page might be detached
from one document and attached to a filed document. An electronic
signature might be replicated many times. And bankruptcy practice
may involve more frequent needs for the same person to sign several
documents than arise in other areas of practice. That of itself may
serve to distinguish the bankruptcy rules from the other sets of
rules — if they need the notary alternative, there may be good
reason to adopt a different approach in the other sets of rules.
Interest in adopting a different approach stems from uncertainty
about how the notary will participate in a way that reduces the
perceived danger. If the paper is signed before it is filed, the
notary could guarantee authenticity only by retaining the
electronic file and being present at the time of filing — indeed,
perhaps, making the filing to ensure there is no legerdemain in the
filing process. Or the notary could be present at the time of
signing and simultaneous filing. Either alternative seems
cumbersome at best. And it could apply to many filings — the
affidavits or declarations of several witnesses might be needed for
a summary-judgment motion, for example. Involving a notary also
seems inconsistent with the movement away from requiring
notarization, as reflected in 28 U.S.C. § 1746. Relying on the
filer to ensure authenticity has seemed to work for paper filings.
It is not clear that anything more should be required for e-
filings.

These observations were elaborated by comments that e-
signatures have generated much discussion. The Evidence Rules
Committee planned to present a panel on these issues, developed by
the Department of Justice, at the conference scheduled for October
but cancelled for the government shutdown. The IRS has used scanned
e-signatures, under a statute that relieves the prosecutor of the
burden. The FBI argues that it is impossible to verify forgeries of
scanned signatures. One solution is to require that lawyers keep
"wet signature" documents. Lawyers do not want that burden. Nor are
lawyers eager to have to produce documents that harm their clients’
positions. The Department of Justice has discussed these issues
extensively, and finds them complicated.
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It was noted that the problems of filing are complemented by
evolving concepts of admissibility in evidence. Social media
postings, for example, may be offered to show motive and intent.
Evidence Rules 803 (6) (E) and (8) (B), and 901 (a), are not much help
in telling you what needs to be done to show a source is
trustworthy. Addressing what need be done to file a paper is like
the tail wagging the dog — the more important questions are what
can be done with the paper. "This is a moving target."

Further discussion confirmed that the signature rule 1is
addressed to all papers signed by someone other than the registered
user. The example of affidavits or declarations submitted with a
summary-judgment motion recurred. The rule applies to anything
filed. A settlement agreement would be another example. And the
fear indeed is that a lawyer will cheat. But fraudsters will cheat
in either medium, paper or electronic filing. The burden of
invoking notarization would be great. It was urged again that we
should continue to rely, as we do now, on the integrity of lawyers.

e=Paper: Continuing advances in electronic technology and parallel
advances in its use raise the question whether the time has come to
adopt a general rule that electrons equal paper. The subcommittee
has prepared a generic draft rule that provides that any reference
to information in written form includes electronically stored
information, and that any act that may be completed by filing or
sending paper may also be accomplished by electronic means. The
draft recognizes that any particular set of rules may need to
provide exceptions — that could be done either by adding "unless
otherwise provided" to the general rule and adding specific
provisions to other rules, or by listing a presumably small number
of exceptions in the general rule. The task of identifying suitable
exceptions may be challenging; multiple questions are suggested in
the materials. It will be helpful to think about the need for a
general provision by starting with e-service and e-filing. If those
rules cover most of the important issues, and if it is difficult to
be confident in creating exceptions to a more general rule, it may
be that the provisions for service and filing will suffice for now.

e-Service, e-Filing: Rule 5(b) (2) (E) now provides for electronic
service of papers after the initial summons and complaint if the
person served consented in writing. This "consent" provision has
been stretched in many courts by local rules that require consent
as an element in registering to participate in electronic filing.
At least some courts would be more comfortable with open authority
to require e-service. The agenda includes a draft that begins by
authorizing service by electronic means, and then suggests a number
of alternative exceptions — "unless" good cause 1is shown for
exemption, or a person files a refusal at the time of first
appearing in the action, or the person has no e-mail address, or
local rules provide exemptions. The initial temptation to exempt
pro se filers was resisted because some courts are experimenting
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successfully with programs that require prisoners to participate in
e-filing and e-service.

Rule 5(d) (3) authorizes a court to adopt a local rule that
allows e-filing, so long as reasonable exceptions are allowed. Here
too it may be desirable to put greater emphasis on e-action. The
agenda materials include a draft directing that all filings must be
by electronic means, but also directing that reasonable exceptions
must be allowed by local rule.

Judge Oliver opened the discussion by noting that many courts
effectively require consent to e-service, and that the subcommittee
is interested in emphasizing e-service. At the same time, some
exceptions will prove useful. Clerk Briggs noted that her court
has a good-cause exception, but it has been invoked only once — and
that was eight or nine years ago. They have a prisoner e-filing
project that has been surprisingly successful. Another committee
member observed that e-service is done routinely; "this 1is the
world we live in."

The value of allowing exceptions by local rules was supported
by suggesting that this is an area where geography may make a
difference. Some areas may encounter distinctive circumstances that
warrant a general exception by local rule.

A question was raised about a pro se litigant who wants to be
served electronically but may present difficulties. One has argued
an equal protection right to be treated the same as litigants
represented by counsel.

Benjamin Robinson reported that a survey of all districts
uncovered 92 local rules and 2 administrative orders. Eighty-five
districts mandate e-filing. Nine are permissive. One difficulty in
unraveling this is that some local rules treat civil and criminal
proceedings together. All have various exceptions. The variety may
make 1life difficult for a lawyer who practices 1in multiple
jurisdictions, but registration itself is the biggest hassle.

Without going further into the agenda materials — and
particularly without returning to the gquestion whether to recommend
a general rule that equates electrons with paper, and electronic
action with paper action, it was asked whether these issues alone
suggest that it may be too ambitious to attempt to develop
recommendations for rules that warrant publication next summer. One
reason for caution is the hope that courts and lawyers will be able
to work together to develop sensible solutions to problems as they
arise, and that this process will provide a better foundation for
new rules than more abstract consideration. If there are no general
calls for help, no widespread complaints that the rules need to be
brought into the present and near future, perhaps there is no need
to rush ahead on a broad basis.
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One committee member offered his own experience as an
anecdote. "I practice all over the country. I do not see these
issues as problems." It makes sense to do the simple and obvious
things now. Leaving the rest to the future is not a bad idea. These
questions do not impact daily practice, even though 99% of practice
is accomplished by electronic means.

A judge observed that he had never seen a problem with e-
communications. They are happening, and working.

Caution was urged with respect to service of the initial
summons and complaint under Rule 4, and similar acts that bring a
party into the court’s jurisdiction. Expanding e-service to this
area could affect the "finality" of judgments, both directly and in
terms of recognition and enforcement in other courts. This caution
was seconded.

Discussion returned to the concern that local rules that
impose consent to e-service as a condition of registering with the
court’s sytem are potentially inconsistent with the national rule
that recognizes e-service only with the consent of the person
served.

On the other hand, "the big problem is the people who are not
in the e-system.”" Pilot projects that are bringing prisoners into
the e-system are really important.

A committee member suggested that it is worthwhile to look at
these questions more thoughtfully, but not immediately. "There are
issues out there, but they are not yet big issues. Time will bring
more information." We should do the obvious things now, and find
out whether lawyers are complaining about other things.

A broader view noted that this discussion reflects a regular
pattern in rulemaking. We often confront a choice. We could attempt
to anticipate the future and provide for it. Or we can wait and
codify what the world has come to do, at least generally. "We do
want to reflect what people are doing. But perhaps not just yet."

States "may get ahead of us." And we can learn from them.

So there are any number of cybersecurity experts who worry
about many of these problems. They are working, for example, to
develop electronic notary seals. "Answers may emerge and be used.”

The discussion concluded by suggesting three steps. First, the
Committee agrees to the proposal to delete the "3 added days" to
respond after e-service. And it will wait to see what can be
learned from public comments on the Bankruptcy Rule proposal for
dealing with e-signatures. Second, a few Committee members should
be assigned to talk to bar groups and state groups to learn what
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problems may be out there and what efforts are being made to
address them. Finally, the Committee believes that it may be better
not to attempt broad action as soon as a recommendation to publish
next June, although the 3 added days question itself seems to be
rightly resolved.

Separate note was made of a suggestion by the Committee on
Court Administration and Case Management that a notice of
electronic filing should serve as a certificate of service. The
agenda materials include a sketch of Rule 5(d) (1) that so provides,
while maintaining the certificate requirement for any party that
was not served by means that provide a notice of electronic filing.
Preliminary consideration of this question suggested a further
question. It 1is not clear on the face of the rules whether a
certificate of service need be served on the parties, or whether
filing suffices. The Rule 5(a) (1) (E) reference to "any similar
paper" is open to interpretation. These questions will be held in
abeyance pending further advice from CACM.

Rule 17(c) (2)

The second sentence of Rule 17 (c) (2) provides: "The court must
appoint a guardian ad litem — or issue another appropriate order —
to protect a minor or incompetent person who is unrepresented in an
action." The court grappled with this provision in Powell v.
Symons, 680 F.3d 301 (3d Cir.2012), finding a relative dearth of
case guidance that would help a court determine whether it is
obliged to act on its own to open an ingquiry into the competence of
an unrepresented party. It urged the Advisory Committee to consider
whether something might be done to provide greater direction. This
question was considered at the April meeting, and postponed for
further research in the case law. Judge Grimm enlisted an intern
and a law clerk to undertake the research. The results of their
work are described in a memorandum and a circuit-by-circuit
breakdown in the agenda materials.

The additional research has found the state of the law much as
the Third Circuit found it. Although there are wvariations in
expression, there is a clear consensus that a court is not obliged
to open an inquiry into the competence of an unrepresented litigant
unless there is something like "verifiable evidence of
incompetence.”" If the inquiry is opened, whether on the court’s own
or by request, the court has broad discretion both in determining
competence and in choosing an appropriate order if a party is found
not competent. An adjudication of incompetence for other purposes,
for example, need not automatically compel a finding of
incompetence to conduct litigation.

The questions of initiating the inquiry and of dealing with a
party who is not competent to litigate are both independent and, in
part, interdependent. What circumstances might trigger a duty to
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inquire will be shaped by the concepts applied in measuring
competence. So too, practical constraints on what can be done to
secure a guardian ad litem or other representation may be
considered in determining whether it is practical to pursue further
development of Rule 17(c) (2).

So the present question is whether the Committee should pursue
this question further by developing a rule amendment that might be
recommended for publication and comment. The agenda materials
provide initial sketches of two different approaches. The first
would expand the duty to inquire: "The court must inquire into a
person’s competence on motion or when the person’s litigating
behavior [strongly] suggests the person 1s incompetent to act
without a representative [or other appropriate order]." The second
approach would attempt to capture the present approach, for more
reassuring guidance: "The court must inquire into a person’s
competence when evidence is presented to it that [alternative 1 the
person has been adjudicated incompetent] [alternative 2 strongly
suggests the person is incompetent] [alternative 3 the person is
incompetent to manage the litigation without appointment of a
guardian ad litem or other appropriate order]." The third
approach, to do nothing and remove the question from the agenda,
does not require an illustrative sketch.

Judge Grimm opened the discussion by noting that his intern
and law clerk had done a good job of researching the issue. The
threshold that imposes an obligation to open an inquiry into an
unrepresented party’s competence is high. The Fourth Circuit has
provided an illustrative statement of the behavior that may not
trigger an inquiry: "Parties to a litigation behave in a great
variety of ways that might be thought to suggest some degree of
mental instability. Certainly the rule contemplates by
‘incompetence’ something other than mere foolishness or
improvidence, garden-variety or even egregious mendacity or even
various forms of the more common personality disorders." Hudnall v.
Sellner, 800 F.2d 377, 385 (4th Cir.1980).

The problem may not be a need for more guidance; at most, it
is lack of familiarity with the guidance that in fact is provided
by the cases. A real part of the challenge, however, is to do
something effective after a party is found to lack competence. One
pending case provides an illustration. A person confined in a state
mental hospital has filed a petition for habeas corpus complaining
of events in the hospital. State courts have appointed a guardian
for her property and for her person. On inquiry put to the
guardians, the petitioner objected that she did not want them to
represent her. What should be done? "We cannot by rule address the
problems of what to do when you find incompetence."

It would ask too much to impose a duty to inquiry when a court
sees something irregular. It would be better to leave the rule as
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it is.

Another example was provided of a pro se litigant who asked
for counsel in a § 1983 action against prison guards. He was found
incompetent on the basis of a state criminal court finding that he
was not competent. Now the challenge is to find a lawyer to
represent him. It has not been easy. But how could we write a rule
that gives the court more guidance?

Another judge suggested that these questions verge into the
broader questions characterized as "civil Gideon." "Now is not the
time to wade into this."

Yet another judge suggested that it is difficult to imagine a
rule that would do much to help with the question put by the Third
Circuit. The issue often arises in § 2254 petitions and § 2255
motions. Can we appoint guardians ad litem for them?

An illustration of the problems was provided by the example of
a child pornography prosecution of the child victim’s father. The
statute directs that a guardian ad litem be appointed for the
child. But the statute does not provide a source of funding, and
none can be found.

The Committee concluded to remove this topic from the agenda.
Rule 82

Rule 82 provides that the rules do not extend or limit
jurisdiction or venue. The second sentence cross-refers to a venue
statute that has been repealed. And there is a new venue statute to
be considered. Rule 82 must be amended in some way. The proposal is
to adopt this version:

An admiralty or maritime claim under Rule 9(h) is not a
civil action for purposes of 28 U.S.C. §§ 1390-1391 -
+392.

New section 1390 provides that the general venue statutes do
not govern "a civil action in which the district court exercises
the Jjurisdiction conferred by section 1333." Section 1333
establishes exclusive federal jurisdiction of "[alny civil case of
admiralty or maritime jurisdiction, saving to suitors in all cases
all other remedies to which they are otherwise entitled."

The complication addressed by Rule 9 (h) and invoked in Rule 82
arises from the "saving to suitors" «clause. Some claims are
intrinsically admiralty claims. For such claims, a federal court
inherently exercises the § 1333 jurisdiction. But there are other
claims that can be brought either as an admiralty claim or as a
general civil action. Rule 9 (h) gives the pleader an option in such
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cases. The pleader may designate the claim as an admiralty claim
for purposes of Rules 14(c), 38(e), and 82.

The effect of invoking Rule 9(h) to designate a claim as an
admiralty claim 1is that the court i1is then exercising § 1333
jurisdiction. Section 1390 (b) confirms the longstanding
understanding that in such cases the general venue statutes do not
apply. It makes sense to add § 1390 to the cross-reference in Rule
82.

The other step is simpler. Congress has repealed § 1392, which
applied to "local actions." The cross-reference to § 1392 must be
deleted from Rule 82.

The Committee wvoted to recommend the proposed Rule 82
amendment to the Standing Committee for publication. Although the
amendment seems on its face to be a clearly justified technical
change to conform to recently enacted legislation, it seems better
to publish for comment. Admiralty Jjurisdiction involves some
questions that are arcane to most, and complex even to those who
are familiar with the field. A period for comment will provide
reassurance that there are no unwelcome surprises.

Rule 67 (b)

The final sentence of Rule 67 (b) provides that money paid into
court under Rule 67 "must be deposited in an interest-bearing
account or invested in a court-approved, interest-bearing
instrument." In 2006 the IRS adopted a regulation dealing with
"disputed ownership funds on deposit." Interpleader actions are a
common illustration. The regulation requires a separate account and
administrator for each fund, and quarterly tax reports. The
Administrative Office became aware of the regulation in 2011. The
practice has been to deposit these funds in a common account. The
burden of establishing a separate account for each fund, with
separate administration, and providing quarterly tax reports, would
be considerable. The estimated annual cost is $1,000 per fund, with
an additional $400 for the quarterly tax reports. This cost
compares to the report that the average fund is $36,000. And the
clerk of court cannot be appointed as administrator. But the IRS
has taken the position that it will look to the clerks to assure
compliance.

The Administrative Office staff initially proposed that rule
67 (b) should be amended to delete the interest-bearing account
requirement. But further discussion has led to a preferred position
that would carry forward with a common depository fund, with a
single administrator. Preparing a common quarterly tax report would
not be much burden. The opportunity to garner some income on the
deposited funds would be maintained — an opportunity that seems
likely to become more important as interest rates return closer to
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historically normal levels. This approach is functionally better.
And it avoids the need to embark on a rule amendment that would
draw strong opposition — forgoing interest on deposited funds does
not make any obvious sense.

The Administrative Office has begun discussions with the IRS
to explore the preferred solution. This should be to the advantage
of the IRS as well as the court system and claimants to deposited
funds. A single fund is likely to generate greater aggregate income
than many separate, and often rather small, funds. The IRS will get
as much or more tax revenue, and it will have to deal with only a
single return. Everyone will be better off.

Further consideration of these questions will await the
outcome of negotiations with the IRS.

Requester Pays For Discovery

Judge Campbell opened discussion of "requester pays" discovery
issues by noting that wvarious groups, including members of
Congress, have asked the Committee to explore expansion of the
circumstances in which a party requesting discovery can have
discovery only by paying the costs incurred by the responding
party. The suggestions are understood to stop short of a general
rule that the requesting party must always bear the cost of
responding to any discovery request. Instead they look for more
modest ways of shifting discovery costs among the parties.

Judge Grimm outlined the materials included in the agenda
book. There is an opening memorandum describing the issues; a copy
of his own general order directing discovery 1in stages and
contemplating discussion of cost-shifting after core discovery is
completed; notes of the September 16 conference-call meeting of the
Discovery Subcommittee; and Professor Marcus’ summary of a cost-
shifting proposal that the Standing Committee approved for adoption
in 1998, only to face rejection by the Judicial Conference.

Several sources have recommended further consideration of
cost-shifting. Congress has held a hearing. Patent-litigation
reform bills provide for it. Suggestions were made at the Duke
Conference. The proposed amendments published for comment this
August include a revision of Rule 26(c) to confirm in explicit rule
text the established understanding that a protective order can
direct discovery on condition that the requester pay part or all of
the costs of responding. That builds on the recently added
provisions in Rule 26 (b) (2) (B).

The Subcommittee has approached these questions by asking
first whether it is possible to get beyond the "anecdata" to find
whether there are such problems as to justify rules amendments. Are
such problems as may be found peculiar to ESI? to particular
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categories of actions? What are the countervailing risks of
limiting access to justice? How do we get information that carries
beyond the battle cries uttered on both sides of the debate?

The 1998 experience with a cost-bearing proposal that
ultimately failed in the Judicial Conference is informative. The
Committee began by focusing on Rule 34 requests to produce as a
major source of expense. Document review has been said to be 75% of
discovery costs. Technology assisted review is being touted as a
way to save costs, but it is limited to ESI. The 1998 Committee
concluded that a cost-bearing provision would better be placed as
a general limit on discovery in Rule 26 (b), as a lead-in sentence
to the proportionality factors.

Discussions since 1998 have suggested that a line should be
drawn between "core" discovery that can be requested without paying
the costs of responding and further discovery that is available
only if the requester pays.

Emery Lee is considering the question whether there is a way
to think about getting some sense of pervasiveness and types of
cases from the data gathered for the 2009 case study. Andrea
Kuperman will undertake to survey the literature on cost shifting.
Other sources also will be considered. There may be standing
orders. Another example is the Federal Circuit e-mail discovery
protocol, which among other provisions would start with presumptive
limits on the number of custodians whose records need be searched
and on the number of key words to be used in the search.

One of the empirical questions that is important but perhaps
elusive 1is framed by the distinction between "recall" and
"precision." Perfect recall would retrieve every responsive and
relevant document; it can be assured only if every document is
reviewed. Perfect precision would produce every responsive and
relevant document, and no others. Often there is a trade-off. Total
recall is totally imprecise. There is no reason to believe that
responses to discovery requests for documents, for example, ever
achieve perfect precision. But such measures as limiting requests
to 5 key words are likely to backfire — one of the requests will
use a word so broad as to yield total recall, and no precision.

Judge Grimm continued by describing his standard discovery
order as designed to focus discovery on the information the parties
most need. It notes that a party who wants to pursue discovery
further after completing the core discovery must be prepared to
discuss the possibility of allocating costs. This approach has not
created any problems. Case-specific orders work. For example, it
might be ordered that a party can impose 40 hours of search costs
for free, and then must be prepared to discuss cost allocation if
it wants more.
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Although this approach works on a case-by-case basis,
"drafting a transsubstantive rule that defines core discovery would
be a real challenge."

The question is how vigorously the Subcommittee should
continue to pursue these guestions.

Professor Marcus suggested that the "important policy issues
have not changed. Other things have changed.”™ It will be important
to learn whether we can gather reliable data to illuminate the
issues.

Emery Lee sketched empirical research possibilities. Simply
asking lawyers and judges for their opinions is not likely to help
with a topic like this. It might be possible to search the CM/ECF
system for discovery disputes to identify the subjects of the
disputes and the kinds of cases involved. That would be pretty easy
to do. Beyond that, William Hubbard has pointed out that discovery
costs are probably distributed with a "very long tail of very
expensive cases." The 2009 Report provided information on the costs
of discovery. Extrapolating from the responses, it could be said
that the costs of discovery force settlement in about 6,000 cases
a year. That is a beginning, but no more. Interviewing lawyers to
get more refined explanations "presents a lot of issues." One
illustration is that we have had little success in attempts to
survey general counsel — they do not respond well, perhaps because
as a group they are frequently the subjects of surveys. A different
possibility would be to create a set of hypothetical cases and ask
lawyers what types of discovery they would request to compare to
the assumptions about core and non-core discovery made in
developing the cases. The questions could ask whether requester-
pays rules would make a difference in the types of discovery
pursued.

Discussion began with a Subcommittee member who has reflected
on these questions since the conference call and since the
testimony at the November 5 congressional hearing. Any proposal to
advance cost-bearing beyond the modest current proposal to amend
Rule 26 (c) would draw stronger reactions than have been drawn by
the comments on the "Duke Package" proposals. "So we need data.
But what kind? What is the problem?" Simply learning how much
discovery costs does not tell us much. E-discovery is a large part
of costs. But expert witnesses also are a large part of costs. So
is hourly billing. But 1if the problems go beyond the cost of
discovery, what do we seek? Whether cost 1is 1in some sense
disproportionate, whether the same result could be achieved at
lower cost? How do we measure that? Would it be enough to find — if
we can find it — whether costs have increased over time? Then let
us suppose that we might find cost is a problem. Can rulemaking
solve it? And will a rule that addresses costs by some form of
requester pays impede access to the courts? There is a risk that if
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we do not do it, Congress will do it for us. But it is so difficult
to grapple with these gquestions that we should wait a while to see
what may be the results of the current proposed amendments.

Another member said that these questions are very important.
"The time needed to consider, and to decide whether to advance a
proposal, 1is enormous." It took two vyears to plan the Duke
Conference, which was held in 2010. It took three years more to
advance the proposed amendments that were published this summer.
That is a lot of preparation. It is, however, not too early to
start now. Among the questions are these: Does discovery cost "too
much"? How would that be defined? Requester-pays rules could reduce
the incidence of settlements reached to avoid the costs of
discovery; in some cases that would unnecessarily discourage trial,
but there also are cases that probably should settle. A different
measure of excess cost is more direct — does discovery cost more
than necessary to resolve the case, resulting in wasted resources?
What data sources are available? We have not yet mined a lot of the
empirical information provided for the Duke Conference. The RAND
report reviewed corporate general counsel, assuring anonymity; its
results can be considered. We might enlist the FJC to interview
people who have experience with the protocol developed for
individual employment cases under the leadership of NELA — it would
be good to know what information they got by exchanges under the
protocol, and how much further information they gathered by
subsequent discovery. All of these things take time. The pilot
project for patent cases is designed for ten years. FJC study can
begin, but will take a long time to complete. And other pilot
projects will help, remembering that they depend on finding lawyers
who are willing to participate. All of this shows that it is
important to keep working on these questions, without expecting to
generate proposed rules amendments in the short-term future.

A member expressed great support for case management, but
asked how far it is feasible to approach these problems by general
national rules. "What is our jurisdiction"?

A partial response was provided by another member who agreed
that this is a very ambitious project. "Apart from ‘jurisdiction,’
what 1s our capacity to do this?" Forty-one witnesses at the
hearing yesterday divided in describing the current proposals —
some found them modest, others found them a sea-change in discovery
as we know it. Requester-pays proposals are far more sensitive. A
literature search may be the best starting point. What is already
out there? And we can canvass and inventory the pilot projects.
That much work will provide a better foundation for deciding
whether to go further. If the current proposals are adopted — no
earlier than December 1, 2015 — they may work some real changes
that will affect any decisions about requester-pays proposals.

A lawyer member observed that Rule 26 (b) (2) (B) provides for
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cost shifting in ordering discovery of ESI that is difficult to
access. "There have been a number of orders. We could follow up
with experience." One anecdote: in one case a plaintiff seeking
discovery of 94 backup tapes, confronted by an order to pay 25% of
the search costs, reacted by reducing the request to 4 tapes.
Beyond that, Texas Rule 196.4 has long provided for requester
payment of extraordinary costs of retrieving ESI. We might learn
from experience. So, reacting to the Federal Circuit model order
for discovery in patent actions, the Eastern District of Texas has
raised the initial limit from 5 custodians to 8, and has omitted
the provision for cost-shifting if the 1limit is exceeded; it
prefers to address cost-shifting on a case-by-case basis. And we
should remember that "cloud" storage may have an impact on
discovery costs.

The Committee was reminded that if the proposed Rule 26 (c)
amendment is adopted, experience in using it could provide a source
of data to support further study.

The discussion concluded by determining to keep this topic on
the agenda. The Duke data can be mined further. We can look for
cases that follow in the wake of the Supreme Court’s recognition
that the presumption is that the responding party bears the expense
of response, Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358
(1978) .

CACM

The agenda materials describe continuing exchanges with the
Committee on Court Administration and Case Management. The question
whether pro se filers should be required to provide social security
numbers to assist in identifying problem filers can be put off
because the current version of the "NextGen" CM/ECF system does not
include a field for this information. And CACM agrees that there is
no present need to consider rules amendments to address the
prospect that a judge in one district might, as part of accepting
assignment to help another district, conduct a bench trial by
videoconferencing.

The meeting concluded with thanks to all participants and
observers for their interest and hard work.

Respectfully submitted,

Edward H. Cooper
Reporter



