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M NUTES
ClVIL RULES ADVI SORY COW TTEE
Cct ober 14 and 15, 1999

The G vil Rules Advisory Cormittee net on Cctober 14 and 15,
1999, at Kennebunkport, Miine. The neeting was attended by Judge
Paul V. Nieneyer, Chair; Sheila Birnbaum Esqg.; Judge John L.
Carroll; Justice Christine M Durham Mark O Kasanin, Esqg.; Judge
David F. Levi; Myles V. Lynk, Esq.; Judge John R Padova; Acting
Assi stant Attorney CGeneral David W (Ogden; Judge Lee H. Rosenthal ;
Judge Shira Ann Scheindlin; and Andrew M Scherffius, Esq.. Chief
Judge C. Roger Vinson and Professor Thonas D. Rowe, Jr., attended
this neeting as the first nmeeting foll ow ng concl usion of their two
terns as Committee nenbers. Professor Richard L. Marcus was
present as Special Reporter for the Discovery Subcommittee;
Prof essor Edward H. Cooper attended by tel ephone as Reporter.
Judge Anthony J. Scirica attended as Chair of the Standing
Conmittee on Rules of Practice and Procedure, and Professor Dani el
R Coquillette attended as Standing Conmittee Reporter. Judge
Adrian G Dupl antier attended as |iai son nenber fromthe Bankruptcy
Rul es Advisory Committee. Peter G MCabe and John K. Rabi e
represented the Adm nistrative Ofice of the United States Courts.
Thomas W Il ging, Judith McKenna, and Carol Krafka represented the
Federal Judicial Center; Kenneth Wthers also attended for the
Judicial Center. (bservers included Scott J. Atlas (Anerican Bar
Associ ation Litigation Section); Alfred W Cortese, Jr.; and Fred
Souk.

Judge Ni eneyer introduced Judge Padova as one of the two new
nmenbers of the committee. Pr of essor John C. Jeffries, Jr., the
ot her new nmenber, was unable to attend because of conmm tnents nade
bef ore appointnent to the committee.

Judge Ni eneyer expressed the thanks of the conmttee to Chief
Judge Vinson and Professor Rowe for six years of valuable
contributions to conmttee deliberations. Each responded that the
privilege of working with the commttee had provided great
pr of essi onal and personal rewards.

I nt roducti on

Judge Ni eneyer began the neeting by summari zing t he di scovery
proposals that emerged from the conmttee’s April nmeeting and
descri bing the progress of those proposals through the next steps
of the Enabling Act process. The April debates in this conmttee

were at the highest level. Commttee nenbers were arguing ideas.
If the ideas are inevitably influenced by personal experience, the
di scussion was enriched by the experiential foundation. It is

difficult to inmagine a better culmnation of the painstaking
process that led up to the April neeting. During those debates the
di scl osure anmendnents were shaped to win acceptance despite the
strong resistance from nmany district judges who did not want to
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have | ocal practices disrupted by national rules. The decisionto

reall ocate the present scope of discovery between |awyer-nmanaged
di scovery and court-directed di scovery net the questi on whet her the
result would be to increase abuses by hiding i nformati on and woul d
| ead to increased notion practice. The conmttee concluded that
any initial increase of notion practice would be |ikely to subside
qui ckly, and that the result would be the sanme |evel of useful
i nformati on exchange. The conmittee al so decided to recommend an
explicit cost-bearing provision, notw thstanding the belief that
this power exists already. The opposing notion made by conmttee
menber Lynk proved prophetic, as his argunents proved persuasive to
the Judicial Conference. The seven-hour deposition |imt also
provoked rmuch discussion, and significant additions to the
Commttee Note, before it was approved.

The responsibility of presenting the multi-tiered advisory
committee debates and recomrendati ons to the Standi ng Commttee was
heavy. The Standing Committee, however, provided a ful
opportunity to explore all the issues. The careful ness of the
advi sory conmittee i nquiry, the deep study, and the broad know edge
brought to bear persuaded the Standing Commttee to approve the
recommendat i ons by wi de margins.

The Standing Committee reconmendations then were carried to
t he Judi ci al Conference, where the central di scovery proposal s were

nmoved to the discussion cal endar. Because all nenbers of the
Judi ci al Conference are judges, there were no practicing |awer
menbers to reflect the concerns of the bar with issues |ike

national uniformty of procedural requirenments and the desire to
Wi n greater involvenent of judges in policing discovery practices.
Sonme of the district judge nmenbers were presented resol utions of
district judges in their circuits, and felt bound to adopt the
positions urged by the resolutions. Practicing |awers sent
| etters. The Attorney General wote a letter expressing the
opposition of the Departnent of Justice to the discovery scope
provi sions of Rule 26(b)(1).

Wth this level of interest and opposition, the margin of
resolution seened likely to be close. Judge Scirica and Judge
Ni emeyer were allowed considerably nore tinme for their initia
presentations than called for by the schedule, and then sufficient
time for each individual proposal

Di scussi on of the disclosure proposals began with a notion to
vote on two separate issues — elimnation of the right to opt out
of the national rule by local rule, and elimnation of the
requi renent to find and di scl ose unfavorable information that the
di scl osing party woul d not itself seek out or present at trial. The
proposal to restore national uniformty was approved by a divided
vote. Approval |ikew se was given to the proposal to scal e back
initial disclosure to witnesses and docunents a party nay use to
support its clains or defenses.
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The proposal to divide the present scope of discovery between
attorney-managed discovery and court-directed discovery was
di scussed before the lunch break, while the vote cane after the
break. This vote too was divided, but the proposal was approved.
The discussion mrrored, in conpressed form the debates in the
advi sory conmittee. Professor Rowe’ s notion to defeat the proposal
was famliar to the Conference nenbers, who explored the concern
that the proposal mght Iead to suppression of inportant
i nformation.

The presentation of the cost-bearing proposal was not |ong.
It was noted that the advisory conmttee believes courts already
have the power to allow nargi nal discovery only on condition that
the demanding party bear the cost of responding. Although the
purpose is only to make explicit a power that now exists, several
Conference nenbers feared that public perceptions would be
different. Again, the views expressed in advisory comittee
debates on M/les Lynks’s notion to reject cost-bearing were
revi ewed by the Conference. The Conference rejected the proposal.

The presunptive seven-hour limt on depositions nmet a nuch
easier reception; it was quickly approved.

The next step for the discovery anendnents lies with the
Suprene Court. There may well be sone presentations by nenbers of
the public to the Court. If the Court approves, the proposals
shoul d be sent to Congress by the end of April, to take effect —
barri ng negative action by Congress — on Decenber 1, 2000.

In the end, the discovery proposals were accepted not only
because the content seens bal anced and nodest, but al so because of
the extraordinarily careful and thorough process that generated t he
anendnents. The Di scovery Subconmittee’s work was a nodel. It is
to be hoped that a detailed account of this work will be prepared
for a broader audience, as an inspiration for inportant future
Enabling Act efforts.

Judge Scirica underscored the observati ons that the debate on
t he di scovery proposal s was very close. The debate, with the hel p
of Judge Nieneyer’'s excellent presentation, mrrored the
di scussions in the advisory conmmttee. Conference nenbers know a
| ot about these i ssues. They cane prepared; sone had call ed either
Judge Scirica or Judge N eneyer before the neeting to ask for
addi ti onal background information. All of the argunments were put
forth; nothing was overl ooked.

Assi stant Attorney General Ogden noted that the Departnent of
Justice appreciated the efforts that were nmade to explain the
advisory conmttee proposals to Departnent |eaders. Al t hough
official Departnent support was not won on all issues, the
Department supports ninety percent of the proposals. The
Department, noreover, recognhizes that its views were given ful
consi deration. For that matter, there are differences of view
within the Departnent itself. Opposition to the proposed changes
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in the scope-of-discovery provision, however, was strongly held by
some in the enforcenent divisions. From this point on, it is
i nportant that the Enabling Act process work through to its own
concl usi on.

Judge N enmeyer responded that it is inportant that the
advi sory comrittee maintain a full dial ogue with the Departnent of
Justi ce. The Departnent works with the interests of the whole
systemin m nd.

Judge Duplantier reported that he had observed the Standing
Comm ttee debate. The witten materials submtted by the advisory
commttee were read by district judges, and they recogni zed that
the advisory conmittee had worked hard on close issues. Thi s
recognition played an inportant role in w nning approval of the
proposal s.

Judge Ni eneyer observed that the questions that arise from
| ocal affection for local rules will continue to face the advi sory
conmittee.

Scott Atlas expressed appreciation for the efforts of the
advisory committee to keep the ABA Litigation Section informed of
commttee work. The Section will continue to support the discovery
proposal s.

It also was noted that the Judicial Conference considered on
its consent cal endar the packages of proposals to anmend Cvil Rul es
4 and 12, and to anend Admralty Rules B, C, and E with a
conform ng change to Civil Rule 14. These proposals were approved
and sent on to the Suprene Court.

In June, the Standing Committee approved for publication a
proposal to amend Rule 5(b) to provide for electronic service of
papers other than the initial summons and |i ke process, along with
alternatives that would — or would not — amend Rule 6(e) to all ow
an additional 3 days to respond foll ow ng service of a paper by any
nmeans that requires consent of the person served. A nodest change
in Rule 77(d) would be made to parallel the Rule 5(b) change.
Publication occurred in August, in tandem with the proposal to
repeal the Copyright Rules of Practice, and nake parallel changes
in Rule 65 and 81; these proposals were approved by the Standing
Comm ttee | ast January.

Judge Ni eneyer noted that the admralty rules proposals grew
from an enornous behind-the-scenes effort by Mirk Kasanin, the
Maritime Law Association, the Departnent of Justice, and the
Admralty Rules Subcommttee. The package was so well done and
presented that it has not drawn any adverse reaction.

Appoi nt ment of Subconmittees

Judge Ni eneyer announced that changes in advisory comittee
menber ship and new projects require revisions in the subcomittee
assignments and creation of a new subcommttee.
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The Admralty Rules Subconmmttee will continue to be chaired
by Mark Kasanin. The two new nenbers are Judge Padova and Ml es
Lynk, replacing Chief Judge Vinson and Professor Rowe.

The Agenda Subcommittee will continue to be chaired by Justice
Dur ham The new nenbers are Judges Carroll and Kyl e, and Professor
Jeffries.

The Di scovery Subconmittee will continue wthout change.

The delegates to the Mass Torts Wrking Goup were Judge
Rosent hal and Sheila Birnbaum  The Wrking Goup delivered its
Report to the Chief Justice exactly on tinme, |ast February 15. The
Chi ef Justice directed that the Report be printed and distributed
to the public, but has not acted either way on the Wrking G oup
recomrendation to create a new Judicial Conference Mass Torts
Committee. A new committee, drawing from several established
Judi ci al Conference conmttees, could build on the work begun by
the advisory conmmttee s extensive study of class actions, and at
the sanme tinme draw fromthe know edge of the other conmttees in a
project considering |legislative as well as rul emaki ng sol utions.
A project of this kind, on the other hand, would interject the
judiciary into a very controversial area. The risk of becom ng
entangled with highly politicized matters nay, in the end, seemto
out wei gh the opportunities for constructive contributions. Rather
t han post pone further advisory conmttee actionindefinitely, it is
desirable to begin to revisit the questions whether Rule 23 can be
revised. Rule 23 revisions mght aimat mass torts, but al so m ght
ai mat other questions —the entire Rule 23 project was put on hold
pendi ng conpl etion of the Mass Torts Wrking Goup project. The
del egates to the Wirking G oup will be reconstituted as part of a
new Rul e 23 Subconmi ttee, chaired by Judge Rosent hal and incl uding
al so Sheila Birnbaum and Assi stant Attorney CGeneral Ogden.

The work of the class-action subcommittee wll be
consi derable. The four vol unes of working papers provide a solid,
if rather form dable, foundation. The work of the advisory
comrittee that built on that foundation will help to provide sone
focus. But there are many key class-action issues that remain to
be explored further and brought to a conclusion. Sett| ement
cl asses have never been brought to rest, and the Suprenme Court has
enphasi zed that its two recent decisions in settlenent-class cases
have rested on present Rule 23 rather than any final view whether
Rul e 23 should be revised to provide new answers. Sett| ement
classes inject the courts deep into social ordering. And the
advi sory conmi ttee has never fully resol ved the question whether to
establish a new "opt-in" class procedure. The advantage of an opt-
in class is that it provides a strong reassurance of genuine
consent by class nenbers in a way that an opt-out class cannot
mat ch.

The nost imm nent class-action event is the Novenber mass-
torts synposiumat the University of Pennsylvania Law School. This
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synposi um has been designated as an official advisory conmttee
activity. Although the synposium has been designed in part as a
ground for exploring issues peculiar to nmass torts, aimng either
at any new conmttee that may be created or at Congress, it also
wi |l provide nuch food for thought about Rule 23. The fact that
| egi sl ative proposals will be addressed does not detract fromthe
val ue of the rules proposals that also will be advanced. The nass
tort | andscape changes so rapidly, noreover, that it is inportant
to renew our acquai ntance. The |essons |earned even one or two
years ago are now partly out-of -date.

The Rule 23 Subcommittee should work toward presenting
materials for deliberation and debate at the next advisory
comittee neeting.

The Rule 53 Special Masters Subcommittee will have a new
chair, Judge Scheindlin, to replace Chief Judge Vinson. A first
draft of a thoroughly revised Rule 53 was prepared for the
committee a few years ago. The Federal Judicial Center has
| aunched a study to explore the prem ses that underlie the draft;
an interimprogress report will be provided at this neeting, and it
is expected that the project will be conpleted in tinme for a
subconmi ttee report at the next advisory commttee neeting.

The Technology Subcomrittee wll have one new nenber,
Prof essor Jeffries, to replace Professor Rowe. The subcommittee
has worked on electronic filing, and particularly the Rule 5
anendnents and Rule 6(e) alternatives that were published for
coment | ast August. QO her issues are certain to arise. Many
courts are now naking docket sheets available electronically,
generating privacy issues that were not, in any realistic way, the
same when access to docket documents required a personal visit to
t he courthouse. The Court Adm nistration and Case Managenent
Comm ttee has appointed a special commttee to study these issues,
chaired by Chief Judge Hornby. They have invited a nunber of
experts to help them explore the policy issues that arise from
posting court docunents on the internet. By fortunate coi ncidence,
Prof essor Jeffries will be one of their experts. Judge Carrol
observed that the Subconmittee is not yet seeking to take the | ead
on these issues.

In an accurate forecast of the advisory conmttee s |ater
decision to pursue the question whether it is possible to adopt
sinplified rules of procedure for sone cases, a Sinplified
Procedures Subconmi ttee was appoi nted. Sheila Birnbaumw |l chair
the Subconmittee. Its nenbers tentatively will include Judge Levi,
Assi stant Attorney GCeneral Ogden, Judge Padova, and Professor
Jeffries. Professor Marcus was asked to work with the Subcommittee
in his capacity as Special Reporter.

The advi sory conmmittee del egates to the ad hoc subconm ttee on
Federal Rules of Attorney Conduct wll continue to be Judge
Rosent hal and Myles Lynk. They also will be charged with hel ping
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to formulate the advisory committee’'s advice to the Standing
Committee on developnent of a wuniform rule for financial
di scl osure.

Legi sl ati on Report

John Rabiej nade the Admnistrative Ofice report on
| egislative activity on matters of interest to the advisory
committee.

Legislation was introduced earlier this year that would
federalize all <class actions asserting a "Y2K' claim The
Adm nistrative Ofice’s Director wote on behalf of the Judicia
Conference to the chairs of the Congressional Comm ttees opposing
the bill. The |etter had been coordi nated wi th Judges N eneyer and
Scirica and refl ected their concern that the judiciary’s opposition
should not be interpreted to reject all future efforts to extend
federal jurisdiction over peculiarly national class actions or nass
torts wunder suitable conditions. Despite the judiciary’'s
opposition, the |l egislation was enacted into | aw. The House | ater
passed a separate bill that would federalize state class actions
with the exception of a small nunber of essentially intra-state
actions. Judge N eneyer expressed his hope to the Judicial
Conference’s Executive Committee that the judiciary mght defer
opposing the bill at this time and naintain a flexible negotiating
posi tion. He noted that the bill was unlikely to proceed nuch
further in Congress this year.

In responding to the bills that woul d essentially federalize
nost state-court class actions, the Judicial Conference Executive
Commttee was inportuned by the Federal-State Jurisdiction
Commttee to take a position flatly opposed to any transfer of
cl ass-action jurisdiction from state courts to federal courts.
Based on experience growi ng out of the advisory cormmittee’s cl ass-
action conferences, studies, and hearings, and particularly on the
conferences held by the Mass Torts Wirking G oup, representatives
of this committee sought to persuade the Executive Conmittee to
adopt a nore nuanced view. Since 1995, and perhaps earlier, the
Judi ci al Conference has been on record in support of sonme role for
federal courts in class actions that sweep across nmany states or
the entire country. The advisory commttee and Worki ng G oup heard
much concern with the opportunity to frame national class actions
in any state that seenms npbst hospitable to the party choosing the
forum and particular concern with the prospect that a collusive
cl ass-action settlenment nay be shopped from one state to another
until an agreeable court is found. Wth the able assistance of
Adm nistrative Ofice staff, the Judicial Conference response to
the pending bills was framed in terns that | eave the way open to
support mass-tort legislation if it proves desirable to devel op
federal subject-matter jurisdictioninthis area. It will be nost
inmportant to continue to work with the Federal -State Jurisdiction
Committee in this area, whether through a new Mass Torts Conmittee
or through other mnmeans of cooperation. The future of the cl ass-



332
333
334
335
336
337

338
339
340
341
342
343

344

345
346

347

348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368
369

370
371
372
373
374

375
376
377
378

M nut es
Cvil Rules Advisory Conmittee
Cct ober 14-15, 1999

page - 8-
action bill that passed the House is uncertain in the Senate, and
President Cinton has threatened a veto. The prospect that there
will be nore activity in this area renains open. There are strong

and conpeting federal and state interests in these areas, and al
i nvol ved nust be sensitive to the conpetition and cautious in
devel opi ng sol utions.

S. 353, the Cass-Action Fairness Act of 1999, includes a
provi sion that would elimnate judicial discretion fromC vil Rule
11(c), restoring the 1983 provision that made sancti ons nandatory.
Sim | ar provisions have appeared in other bills since the 1993 Rule
11 anendnents. The opposition of the judiciary to this incursion
on the rul emaki ng process has been comruni cated to Congress.

M nut es Approved

The draft m nutes for the April 1999 neeti ng were approved as
ci rcul at ed.

Federal Rul es of Attorney Conduct

Judge Ni eneyer introduced the background of the Federal Rules
of Attorney Conduct. States conprehensively regulate matters of
prof essional responsibility. But problens arise when, for exanpl e,
a Pennsylvania attorney wth a Virginia client appears in
proceedings inthe United States District Court for the District of
Col unmbi a. Choosing the applicable lawis not easy — and different
enforcing bodies my nmake different choices. Pr of essor
Coquil lette, as Reporter for the Standing Conmittee, created a 10-
Rul e nodel for consideration of an approach that woul d adopt state
| aw for nobst issues but establish specific Federal Rules of
Attorney Conduct for the issues that nost frequently arise in
federal courts. At about the sane tinme that the Standing Conmttee
| aunched its project, the Departnment of Justice began to encounter
difficulties wth expansive interpretations of professional
responsibility rules in sonme states, nost notably Model Rule 4.2 or
its anal ogues dealing with contacts with represented persons. A
t hree-way di al ogue has energed between the Departnent of Justice,
t he Ameri can Bar Associ ation, and t he Conference of Chief Justices.
The role of the advisory conmttee is to act as one of the several
advi sory conmi ttees offering advice to the Standing Comrittee. The
report presented by Professor Coquillette today is one that calls
only for discussion.

Prof essor Coquill ette began by expressi ng appreciation for the
many warm gestures of support extended by advisory comittee
menbers after the autonobile accident that prevented him from
attending the My 4 neeting of the Attorney Conduct Rules
Subconmmi tt ee.

The history of the Federal Rules of Attorney Conduct project
has been surrounded with controversy. Much of the controversy
arises from m sinformati on about the origins and purposes of the
proj ect. A great nmany bodies outside the Judicial Conference
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structure are involved with these topics, and it is essential that
everyone involved have a clear understanding of the project.

The maj or concern of the Standing Conmittee, cutting across
all of the advisory conmittees, is to pronote consistency in the
rules process and to advance justice. Odinarily the Standing
Commttee discharges its responsibilities by relying on the
advi sory comrittees as the initiating agencies for rule activities
within their respective conpetencies. But it is not feasible to
rely on the advisory commttee structure to originate proposals
that cut across the several different areas of practice all ocated
to those commttees. The Standing Conmittee at tines is forced to
take the | ead. | ssues of technology are a continuing exanple.
Questions of attorney conduct are another exanple.

In 1988 Congress asked that the proliferation of |ocal
district court rules be slowed down. The Local Rules Project was
est abl i shed. The Project in fact made a lot of progress in
trimmng the nunber of |ocal rules. And in the process, the
Project identified local rules that seemed worthy of enulation
Many of the Federal Rul es of Appell ate Procedure and ot her nati onal
rules derive fromlocal rules that the Project subnmitted to the
advi sory commttees for consideration.

Attorney conduct matters are governed by nany different |ocal
rules. The local rules often are inconsistent with the district’s
hone state rules. Sone of the local rules are unique — they are
not consistent with the rules of any state or with any nationa
nodel set of rules. The Federal Judicial Center has hel ped the

Standing Conmittee catalogue the many district rules. It is
i nportant to renenber that this project did not originate with the
concerns the Departnent of Justice is now expressing. To the
contrary, it began with the Local Rules Project. The Project

initially identified the attorney conduct rules problem but
concl uded that the problemwas too big to be fit inwth its other
work. Attorney conduct local rules were put aside for separate
consideration after the initial work of the Project could be
concluded in other areas. Now the topic has cone back.

The nost inportant point to enphasize is that the Standing
Commttee is not trying to increase federal regulation of
att or neys. Its purpose is quite the opposite. Today we have
extensive federal regulation of attorney conduct through | oca
rules. Many of the |l ocal rules purport to address topics that lie
at the core of state interests and that involve little or no
i ndependent federal interest. The purpose of the present effort is
to rein in this extensive federal control, limting any federa
control to matters that inplicate inportant federal interests.

The Standing Conmittee has concluded that despite the
guestions that mght be raised at the margins of Enabling Act
authority, there surely nmust be centralized authority to deal with
the situation created by the proliferation of |ocal rules. | f
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| ocal rul emaki ng cannot properly deal with any of these issues,
then the challenge is to find a way to set aside all the invalid
|l ocal rules. But if indeed there are inportant federal interests,
derived from the need to ensure federal control of federal
procedure, then the challenge is to find a way to cede back to the
states the areas of prinmary state interest while retaining a core
of federal control over the issues that matter nost to the federal
courts.

In preparing to address these issues, the Standing Conmttee
arranged two conferences constituted of representatives from all
the different groups interested in these questions. Four options
energed fromthe work of these conferences.

One option is to do nothing. The present situation would
continue. As described in nore detail below, the present situation
is even nore confused than woul d appear froma nere survey of the
| ocal rul es.

A second option would be to adopt a conpl ete and i ndependent
set of attorney conduct rules for the federal courts.
| mpl enent ati on of this approach nost |ikely would involve adoption
of the nmost current version of the ABA Mbdel Rules.

A third option would be to adopt one national rule that
mandat es dynamic conformty to state |aw, together with a choice-
of-law rule for the appellate courts. This nodel would | eave no
roomfor federal law. There is substantial controversy about this
approach. Sonme have urged that although the federal rules should
incorporate the text of the local state rules, federal courts
should remain free to interpret the text in ways at variance with
| ocal state interpretations. The result would be a senbl ance of
conformty, but substantial federal independence in fact. Qhers
urge that there is no point in a nere pretense of conformty, and
substanti al danage when | awers innocently but m stakenly believe
that conformity to state |aw provides clear answers that can be
relied upon in resolving dil emmas of professional responsibility.

The fourth opti on woul d begin with dynam c conformty to state
| aw, but add a core of express federal rules addressing matters of
particular interest to federal courts. This approach was
illustrated by the "ten-rules" nodel drafted for the Standing
Commttee. Although there were nine independent rules for federal
courts, this nodel achieved substantial conformty to nuch state
practice because it was based on the ABA Model Rules, relying on
the variations of the Model Rules that are adopted nore frequently
t han any ot hers.

The invitational conferences offered no support for the "do
not hi ng" appr oach. The conferees believed that the |ocal rules
present a substantial problem the problem is reduced in the
districts that seemto routinely ignore their own | ocal rules, but
there are costs even in the appearance of federal rules that in
fact have no neaning. Neither was there any support for adopting
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a conpl ete and i ndependent body of federal rules.

These consensus views left two choices open — dynamc
conformty to state law as to all matters, or dynamc conformty
coupled with a Ilimted nunber of independent federal rules
addressing matters of special federal interest. Because these
i ssues cut across the interests of all the advisory comrttees, an
ad hoc subcomittee was appointed. The subconmi ttee includes
representatives from each of the advisory conmittees, and has
advisers from other Judicial Conference conmttees. The
subcomm ttee net in May and in Septenber. Its work has shifted

attention to a fifth option, enbodied in the draft Federal Rule of
Attorney Conduct 1 submtted with the agenda naterials for the fal
advi sory committee neetings.

This fifth approach is styled as a Federal Rule of Attorney
Conduct for two reasons. First, it cuts across all federal courts
and the interests of each advi sory comrittee and each separate body
of present Federal Rules. Second, it is anticipated that there
wel | may be additional FRAC — a |ikely FRAC 2, for exanple, would
be designed to deal separately with the uni que i ssues that confront
bankruptcy practice. The Bankruptcy Code has its own definition of
conflicts of interest, and adjustnents al so may prove appropriate
for other issues.

The FRAC 1 draft conbines the dynamic state conformty
approach with continued federal independence in matters of federal
procedure. The dynamic state conformity is clearly designed to
incorporate the interpretation of |ocal state rul es by state bodies
that have authority to establish definitive state law. Al though
federal courts retain power to control the right to appear in
federal court by admtting, suspending, and revoking federal
practice privil eges, disciplinary enforcenent as such would remain
with state authorities. No one is eager to establish a federal
disciplinary bureaucracy, nor to establish general federal
disciplinary authority. Continued federal independence in natters
of procedure, on the other hand, is based on recognition that many
i ssues of attorney conduct involve both conpelling procedural
interests of the courts and inportant matters of professional
responsibility. The FRAC 1 draft seeks to ensure federal control
over federal procedure by protecting attorneys against state
discipline or civil liability for acts done in conpliance wth
federal procedure or a federal court order.

State enforcers recognize that this draft confirns state
authority in many areas in which state authority has seened to be
chal | enged by | ocal federal court rules. They remain apprehensive,
however, about the continuing role of federal procedure as a
protection agai nst state authority. It will be inportant to ensure
that the provision for federal regulation of federal procedure be
drafted as clearly as may be to reduce the unavoi dabl e anbiguities
that arise from the broad overlap between procedure and
prof essi onal responsibility. The broad overl ap, however, w Il make
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it inpossible to avoid all anmbiguity. Residual anbiguity need not

defeat the enterprise. Simlar anmbiguities occur regularly in
maki ng adj ust nents between procedure and substance. Conmobn sense
and sensitivity in application generally work well. The present

structure is one that supports nany inmginary situations of
horrible conflict, but for the nost part these situations remain
i mgi nary. Federal courts do not in fact undertake to usurp state
| i censi ng and di scipline functions, and state disciplinary bodies
do not in fact seek to interfere with the procedural interests of
federal courts. The difficulties arise because careful |awers
sensibly seek authoritative assurance about proper courses of
conduct and are unable to find assurance in the crazy naze of | ocal
federal rules.

The Department of Justice has specific concerns about specific
i ssues that confront its national practice. It is engaged as a
national lawfirm it has investigatory and enforcenent rol es that
are quite different fromanythi ng done by other national |awfirns;
and it frequently is involved in work that may cone to affect any
of a great many different states. One of the nost pressing sets of
probl ens arises fromthe "Mddel Rule 4.2" question of contacts with
represented persons. The Departnent initially took the position,
t hrough t he "Thor nbur gh" Menorandum that its attorneys were exenpt
from state regulation. The Eighth Crcuit found that the
Department | acked authority to establish its own i ndependence. The
"McDade Anmendnent,"” 28 U.S.C. § 530B, has now confirnmed that
Department attorneys are subject both to state regul ation and al so
to local federal court rules. Bills have been introduced in
Congress to wundo the MDade Anendnent. Senator Leahy has
i ntroduced S. 855, which would essentially remt the Departnent’s
i ssues to the Judicial Conference for proposals within one year on
the Rule 4.2 issue, and within two years on other mtters of
special concern to governnent |awers. |If the bill were enacted
and Judi ci al Conference reconmendati ons were made, it is not clear
whet her the next step woul d be pronul gati on of the recommendati ons
t hrough t he regul ar Enabl i ng Act process or instead woul d be direct
consi deration and adoption by Congress. One outcone mght be a
FRAC 3, dealing with federal governnent attorneys.

The subcommittee voted to send the draft FRAC 1 forward to the
advi sory conmmttees for discussion at the fall neetings. Only the
Departnment of Justice representative voted against sending the
draft forward, acting on the view that the draft does not
sufficiently protect the needs of governnment attorneys. The draft
is presented for discussion only. A workable federal answer wl|
energe only if it takes a form that proves acceptable to the
Anerican Bar Association (which is involved both through its
"Et hi cs 2000" Conmittee and its standi ng conmttee), the Conference
of Chief Justices, and the Departnent of Justice. The issues and
pressures are intricate and inportant.

Di scussion began with the observation that this is a
conplicated area with two points to be renenbered. First, the
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clarity of the FRAC 1 draft points to the Standing Cormittee as the
appropriate place to focus the issues — the issues are defined as
arising from reconciliation of the federal interest in federal
procedure with state interests. Federal procedure is peculiarly a
matter within the province of the Standing Conmittee. Second, the
argunents for and against the draft focus on the need to draw |l ines
bet ween procedure and responsibility, and on the need to cabin
| ocal federal rules. Professor Coquillette observed that the Local
Rul es Project will continue in any event, as it has been newy
reinstituted, no matter what cones of the FRACinitiative. And the
advi sory conmittee was reninded that the Standing Commttee has
been asked to consider alternative draft revisions of Cvil Rule 83
that seek to regularize the |ocal rul emaking process.

The District of Col orado was offered as a good il lustration of
the problens that can arise from local federal rules on
prof essional responsibility. ©D. Colo. Local Rule 83.6 adopts the

Col orado Rules of Professional Responsibility. But after the
Col orado Supreme Court revised three of the professiona
responsibility rules —including Rule 4.2 — and its own Rule 11
the federal court adopted an "adm nistrative order"” that excepted
these four matters from its adoption of state practice. The

adm nistrative order is not as easily available to | awers as the
|l ocal rule. The result is an opportunity for serious confusion.
Draft FRAC 1 would supersede such local rule contretenps.

Enforcenent likely would be straightforward — the Local Rules
Proj ect experience has been that when a local rule is plainly
inconsistent with a national rule, the districts are willing to
rescind the local rule. The Project undertakes to conpile all
| ocal rules. Sinmple persuasion is effective in nost cases of
i nconsi stency. The circuit councils provide enforcenent authority
when needed. But the process will not always be easy. It was

noted that in the Northern District of California, there was no
particular concern to repeal local rules inconsistent with the
national rules wuntil the Nnth Grcuit Judicial Council got
interested in the subject for all courts in the GCrcuit.

Anot her conmittee nmenber stated that the FRAC effort is very

usef ul . The draft FRAC 1 approach would give attorneys clear
notice of governing |law and would get the district courts out of
the process of enforcing |ocal rules. The federal courts have

found ways to stay out of disciplinary enforcement as it is; their
efforts focus on regulating their own procedure and the right to
practice in federal court. There is no apparent federal court
interest in conduct that occurs outside federal court, unless it be
connected to the right to practice in federal court. Wen federal
courts do undertake to address nmatters of pr of essi onal
responsi bility, noreover, they tend to be nore strict than state
authorities because there is solittle federal experience with the
realities of evolving practice. There is a tendency to adhere to
nore traditional views that states are less likely to hold. The
draft should go forward for further devel opnent.
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The Departnment of Justice interest was expressed in strong
terns. Department | awyers engage al nost exclusively in federa
pr oceedi ngs. The governing rules are very inportant to them
Concern does not nuch focus on the issues that arise in typica
civil litigation. The rules that apply to Departnment |awers in
civil litigation are the rules that apply to other |lawers with
other clients, and do not present nany problens. But crim nal
litigation involves a different process. The Departnent’s role is
different from the roles played by private |lawers, and also
different from the roles played by state attorneys. State
regul ati on of sonme aspects of the federal enforcenent system can
defeat the system Rule 4.2 is not the only problem but it is an

easily understood illustration. There are nmany different
interpretations of Rule 4.2 anong the several states. Mst of the
interpretations do not cause problens. But the stricter

interpretations do cause problens. One response i s that Departnment
i nvestigators who are not | awers make contacts wi thout consulting
Departnment |awyers; this is a perverse consequence, because the
rights of the persons contacted will be better protected if any
contact is authorized and regul ated by a Departnent |awer.

In the Departnent’s view, the draft FRAC 1 nakes a start by
recogni zing the inportance of federal procedure. But it is not
clear that reservation of matters of "procedure" for federal
regul ati on goes far enough to protect behavior before filing a
proceeding in federal court. It will be inportant to the
Departnment to develop a "FRAC 3" to give clear guidance on the
i ssues that are central to the Departnment’s operations.

Anot her conmittee nmenber expressed an initial reaction that
t hese problens are not as conplicated as the di scussion nmade them
appear. Motions to disqualify attorneys, for exanple, arise
regularly; regularly the federal court applies state rules of
conduct . When a question of contact with a represented person
arises, the United States Attorney can ask the court to order a
hearing, a process that will protect all inportant rights. | f
federal rules are to be adopted, noreover, it nay be better to
adopt separate rules for district courts (both crimnal and civil),
for bankruptcy courts, and for appellate courts. These rules could
be adopted as parts of the Gvil Rules, Crimnal Rules, and so on.
Attorneys would not pay as nmuch attention to a separate set of
rul es.

Di scussion turned to the part of draft FRAC 1(b) that would
authorize a federal court to refer a question of attorney conduct
to state authorities without investigation, or instead to undertake
an investigation before making a referral. It was asked whet her
there is any need that justifies even thinking about a federal
investigation — why not just refer the question directly? 1Is it
because of a recognition that referral itself carries significant
consequences for an attorney, and a hope that a discreet federal
investigation that leads to no referral will reduce the risk of
unt oward consequences? Could this need be served as well by



674
675
676
677
678
679
680
681
682

683
684
685
686
687
688
689
690

691
692
693
694
695
696
697

698
699
700
701
702
703
704
705
706
707
708

709
710
711

712
713
714
715
716
717

718
719
720
721

M nut es
Cvil Rules Advisory Conmittee
Cct ober 14-15, 1999
page - 15-

providing that referral to state authorities may be made only for
good cause, |leaving open the procedure by which a federal court
determ nes whet her there i s good cause to refer? It was noted that
state-court judges experience simlar problens. Comonly a state
judge is obliged to refer an attorney to disciplinary authorities
if there is an appearance of a professional responsibility problem
Federal judges will be in a simlar position under draft FRAC 1 if
they believe it appropriate to explore discipline that goes beyond
determ nation of the right to practice in federal court.

The procedure of the District Court for the District of
Col unmbi a was described as one that enables a judge who observes
possible violations to refer the question to a commttee. The
commttee investigates and reports back to the judge. In response
to a question whether this procedure was advisable, it was
responded that it works well, in part because there is a strong
relati onship between the federal court conmttee and the bar
counsel .

The Committee on Gievances of the Southern District of New
York launches an investigation only if it believes there is a
federal interest. Wen an investigation is pursued, the Conmttee
deci des whet her to i npose discipline at the federal |evel, and al so
decides whether to refer the nmatter to state disciplinary
authorities. It is inportant that the federal court retain control
of the decision whether to investigate.

This discussion led to a defense of draft FRAC 1(b) by a
comittee nmenber who observed that now there is no specific way to
get from federal court to state procedures. As a federal judge,
this nmenber observed flagrant m sconduct and took the matter to
state disciplinary authorities. He was told that the only way the
state disciplinary authorities could act would be on a conpl ai nt
filed by the judge. Filing the conplaint brought the judge into an
adversary state grievance process, including deposition, defensive
efforts to inmpugn the judge, and a personal involvenent that was
not at all desirable. An explicit procedure that averts these
consequences is all to the good.

It was noted that federal courts also have undertaken their
own disciplinary proceedings after state authorities have refused
to act on a referral fromthe federal court.

The federal <courts in California have found the state
di sciplinary procedures unsatisfactory in the best of tines. The
state has a great many disciplinary conplaints, and the process
takes a long tine. Recently the state sinply closed down its
gri evance process for |ack of state bar funding. So federal courts
have had to create their own systens.

The draft FRAC 1 approach will lead to difficult questions.
What is intended by federal regulation of "procedure"? Does this
mean case managenent? Specific court orders? Anything enbraced in
the Federal Rules — Appellate, Bankruptcy, Cvil, Crimnal, and
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Evidence? And it is not clear that there are practical problens
that justify encountering these questions. States rarely attenpt
to inpose discipline for obeying a federal court order. |If there
is a practical problem it is the situation confronting the
Department of Justice. The crimnal defense bar in California is
usi ng di sci plinary charges as a defense strategy, conpl ai ni ng about
things done in crimnal prosecutions. This is a serious problem
There al so are serious problens in the investigation stage. United
St ates Attorneys spend nost of their tinme directing investigations.
Oten enough it 1s not clear at the investigation stage what
federal court will be nost appropriate for prosecution, and thus it
is not clear what state rules may cone to apply. But § 530B
creates a difficult issue of Enabling Act authority — since this
statute expressly invokes state | aw as well as |ocal federal court
rules, it is uncertain whether an Enabling Act rul e can supersede
either state law or |local federal rules with respect to governnent
att orneys.

Professor Coquillette stated that there is a practical
problem The problem however, is not entirely as it may seem on
the surface. Federal courts often create flexibility by ignoring
their own local rules, enabling an individual judge to act w sely
in an individual case. A federal court may interpret its |oca
rule in unforeseeable ways by |ooking to what is done by other
federal courts, without regard to the local rules that may have
inspired the rulings of other federal courts. The result is that
a body of federal |aw, independent of local rules, is gradually
energi ng on the nost frequently encountered questions that invoke
federal procedural interests. |If federal courts could always be
counted on to decide without regard to local rules, it mght seem
that the local rules are no nore than a quaint set of anachroni sns
t hat present no nore than an aesthetic or theoretical problem But
there are practical problens. The Departnent of Justice has been
driven by the MDade Amendnent to set up a special unit on
prof essional responsibility; one consequence has been that the
Depart ment cannot nmake t he nbst appropri ate assi gnment of attorneys
to particular tasks, but nust reshuffle assignnents to avoid the
prof essional responsibility rules that attach to sone attorneys.
Big law firms, with increasingly multidistrict practices, are
havi ng problens. And, as witnessed by a forthcom ng report from
the ABA Litigation Section, the proliferation of local rules is a
general problem Attorneys cannot afford to ignore the | ocal
federal rules, no matter howoften they m ght be reassured that the
rules do not really do what they seem to do, nor nean what they
seem to nean

It was asked why Rule 4.2 problens are not experienced at the
| evel of state prosecutions, |eading to correction of the eccentric
vi ews espoused in sonme states. The Departnent of Justice response
is that much depends on the particular state. In nany states, the
crimnal investigation process is essentially exenpted from Rul e
4.2; in these states, neither state prosecutors nor |ocal United
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States Attorneys encounter problens. But in other states, in a
devel opnment that has emerged only in the last 10 years or so, new
interpretations are energing. Still, state prosecutors even in
these states do not have the same problens that the Departnent
encounters because state investigations are less likely to be
directed by attorneys. The Departnent prefers to i nvolve attorneys
ininvestigations for the greater protection of the citizenry. 1In
addi tion, the Departnent frequently becones involved in
i nvestigations that are nore conpl ex t han nost state i nvestigations
and that reach across a nunber of states.

Judge Scirica stated that the Standing Conmittee hopes that

work on federal attorney-conduct rules wll continue in the
advi sory commttees along the lines followed in this discussion.
Al'l the advisory conmittees are being consulted this fall. The

probl ens are i nportant, and deserve continui ng debate. There is an
overl ap between federal procedural interests and state interests in
regul ating professional responsibility; just what allocation of
authority will work best remains to be determined. Attorneys in
general are very concerned — they do not want state authorities to
i npose sanctions for acts that are proper in federal court. And
corporate counsel are especially concerned. This concern extends
to the counterpart of the Departnent of Justice concerns.
Corporate counsel believe that governnment investigators are
approaching md-level nanagers to gather information that the
corporation does not want to reveal and that can properly be kept
confidential by the corporation.

Judge Ni eneyer summarized the discussion by noting that the
Rule 4.2 question involves several issues: are investigative
activities so nmuch a matter of "procedure" connected to eventual
federal court proceedings as to be within the Enabling Act process?
The question of investigation by a federal court of possible
responsibility violations before referring matters to state
authorities is another problem The advisory comrttee del egates
to the Attorney Conduct Subconmittee have been inforned by the
current discussion, and can carry these questions into continuing

Subconmi ttee deliberations. It is clear that this advisory
commttee believes that the Subcommittee process should continue.
W will do our best to continue to help.
Di scovery
Judge Levi introduced the report of the Discovery

Subconmittee, noting that it would divide into two basic parts.
The first part focuses on a report by Professor Marcus on three
i ssues that have been carried forward, including one set of issues
raised by the Standing Commttee in response to the pending
proposal to anend G vil Rule 5(d). The second part, with help from
the Federal Judicial Center, focuses on the emerging issues of
di scovery in the era of digital information processing. The
"conputer discovery" issues will be a | ong-range project that my,
| i ke the di scovery proposal s just advanced to the Suprene Court, be
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focused by a prelimnary neeting to gather information and perhaps
| ead to anot her conference.

Prof essor Marcus |ed discussion through his Report to the
Di scovery Subconmttee, as set out in the Agenda materi al s.

Part | of the report deals with issues referred to the
advi sory comrittee after the June Standi ng Conmittee discussion of
the proposal to anmend Rule 5(d) to bar filing of discovery
materials until used in the proceeding. The first of these issues
asked whether nonfiling affects the privil ege under defamation | aw
to report on discovery informtion. The privilege questions in
fact involve two distinct privileges. The first privilege deals
with litigation conduct as such — the privilege to nake assertions
in pleadings, to respond to discovery demands, to advance
argunents, and so on. This imunity does not depend on filing.

The second privilege deals with public reports of matters

occurring in litigation. It is difficult to track down this
privilege, either with respect to filed nmaterials or with respect
to materials not filed. In federal courts, nost discovery

materials have not been filed in recent years because of | ocal
rules or practices that forgo filing. There has not been any sign
of any problemwith respect to defamation privilege arising from
this wi despread nonfiling practice. The issues have been treated
as those of state-law defanmation privilege; there has not been any
i ndi cation of a nove to generate a federal conmon-| aw privil ege for
reporting on federal litigation. The only clear way to affect
state-law privil ege woul d be to abandon the proposal to anmend Rul e
5(d), and to substitute a uniformnational rule that requires that
all discovery naterials be filed.

After brief discussion, the advisory commttee concl uded t hat
the report to the Standi ng Comm ttee should be that these privil ege
guestions do not warrant any further action at present.

A second range of issues presented by the nonfiling anendnent
of Rule 5(d) arises from public access to unfiled discovery
materials. A few local rules providing for nonfiling have added
provi sions regul ati ng means of inquiry and access by nonparties to
unfil ed discovery materials. Many of the local nonfiling rules do
not address the question. There is no indication that there have
been any real problens under any variation of these rules. These
guestions are related to a nunber of contentious issues that the
advi sory comm ttee has explored in recent years. The protective
order question was considered at |ength, and eventually abandoned
on the ground that there is no showing of need to inprove on
general present practices. The central question is whether
di scovery, and derivatively the filing of discovery materials, is
designed to be part of the process of resolving particular
di sputes, or also is intended to nmake possible public access to
private information that could not be forced into the public domain
wi t hout the happenstance of private litigation.
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Di scussi on of these observati ons began with reflection on the
recent exploration of protective orders. The advisory commttee
concluded then that there is no present need to enter this area.
The fact that the Cormittee Note to the Rule 5(d) amendnents does
not address these issues does not reflect a lack of attention. To
the contrary, the advisory comrittee’s initial proposal was a rule
that provided only that discovery materials "need not" be filed.
This approach was influenced by the great concern with public
access that surrounded debates about the earlier anendnent of Rule
5(d) to authorize specific nonfiling orders in particular cases.
The change to "nmust not" be filed originated in the Standing
Comm ttee; the advisory committee considered the change inrelation
to the question of public access and concluded that the Standing
Commttee was right. Any attenpt to address these issues further
woul d | ead straight back to the extensive debates on protective
orders — the greater the routine opportunities for public access,
the greater the inportance of protective-order practice.

The conmittee concluded that there is no need to act further
on the nonfiling amendnent to Rule 5(d) now pending in the Suprene
Court.

Part 1l of the Discovery Subcommittee Report addresses the
probl em of privilege waiver by inadvertent disclosures in the
di scovery process. The conmittee has consi dered t hese questions as
part of its ongoing discovery inquiry. The question nowis whether
to continue to pursue these questions. The Subcommttee wants to
keep the issues alive, particularly as it approaches the probl ens
that arise fromdiscovery of conputer information. The practica
needs of "conputer discovery" may introduce new di nensions to the
risks of inadvertent disclosure and waiver. These issues wll
prove difficult. Although there are continuing questions whet her
any rule on this subject m ght need specific congressi onal approval
under § 2074(b), those questions do not seemto present insuperable
obstacles. At the nost, a proposed rule would require approval by
Congr ess.

The underlying problemis the perception that great energy is
now devoted to avoiding inadvertent waiver of privilege by
acci dental production of privileged docunents in discovery. The
probl emis acute because of the "subject-matter wai ver" principle.
Acci dental production of a single docunent that is not obviously
privileged onits face nay | ead to wai ver of privilege with respect
to all conmmunications on the sane subject, even though there are
many clearly privileged and vitally inportant comuni cations that
have carefully and properly been wi thheld from producti on.

The technical question arises fromthe fact that many of the
privileges involved wth the waiver problem are state-I|law
privileges. Federal discovery rules, on the other hand, clearly
involve matters of federal procedure. The waiver question before
the committee is how far to regulate the consequences of
disclosures that are required by federal procedure. It is
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inportant to consider these consequences both for the "big
docunent” discovery cases in which inadvertent disclosure is a
particular practical problem and also for the energing era of
di scovering conputer-accessed information

A related question is whether federal rules — either of
Evi dence or of G vil Procedure — shoul d undertake to address ot her
i nadvertent waiver issues. Page 25 of the nenorandum descri bes

three basic approaches that have been taken by federal courts,
including a conplicated approach that seeks to bal ance several
factors. It is clear that these i ssues need not be addressed. It
is possible to craft a rule that addresses only the specific
consequences of production in response to federal discovery
requests. Two first-draft nodels for docunment di scovery under Rule
34 are included on page 23 of the nenorandum

It was suggested that part of the link to el ectroni c data base
di scovery arises from the question whether it is possible to
authorize a prelimnary look to see what is in the data base
without forcing a privilege waiver if anything privileged is
scanned during the prelimnary | ook.

A practical question was raised: suppose, under one of the
drafts, a prelimnary look is allowed w thout waiving privilege.
The | ook uncovers privileged information. WIIl there be a "fruit-
of -t he- poi sonous-tree" doctrine to prevent use of information
derived fromthe prelimnary |ook? How could such a doctrine be
enforced? It was responded that there are intinmations of such an
approach in the California state courts. Return of the nmaterials
is a clear response — renenbering that the "prelimnary | ook"
drafts do not involve actual production of docunents for copying,
return would be of any nenorial nade of the information seen but

not directly copied. Both of the alternative drafts in the
materials are designed for discovery that involves very |large
nunbers of docunents. The hope is that a prelimnary view can
narrow down the focus to materials that the inquiring party
actually wants to explore in depth. But even in the "big
docunents"” cases, the probability that hard-core privileged
comuni cations will be revealed is |ow The problem is the

docunents that connect to privileged conmunications but that are
not obviously privileged on facial inspection.

Anot her response to the practical question was that the draft
rules are based on common present practice. Parties to big-
docunents cases often agree to produce docunents on terns that
preserve privil ege agai nst i nadvertent wai ver. These agreenents do
not forestall careful privilege review before the prelimnary
i nspection is permtted. The purpose is to protect against
subj ect-matter waiver by production of materials that connect to
privileged conmunications in ways that are not always apparent.
The shortcom ng of present practice is that, even assum ng that
courts will enforce these agreed orders between the parties, it is
not at all clear that an agreed order can prevent wai ver as agai nst
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nonparties. An explicit national rule could reduce or, ideally,
elimnate the uncertainty that surrounds present practice. It is
wort h studying the problemto see whether still greater protection
can be provided than these drafts seemto proni se.

The commttee was rem nded that during the Boston Coll ege
di scovery conference several participants agreed that the burden of
fully protective screening before production is enornous. And even
t he nost careful screening may allow sonething to slip through

The problemthat many of the governing privileges are created
by state | aw makes it particularly difficult to rely on any agreed
order practice that may be followed now. Yet parties in big-
di scovery cases feel conpelled to rely on these agreenents by the
practical needs of respondi ng, recognizing the danger that a state
court may not honor the protection intended by the federal court.
There are i ndeed situations in which screening costs can be reduced
by these orders; much depends on what the discovery is about, and
what the documents are.

The problem of state reluctance to recognize a federal

nonwai ver order or rule nay dimnish over tine. If a nonwaiver
procedure is adopted in the federal rules, many state rules will be
anended to conform to the federal rule. The nunber of "rough
edges” will be reduced.

A judge asked whet her these probl ens occur with any frequency,
noting that he has asked the nagistrate judges in his district to
| ook for cases where the nonwaiver prelimnary | ook approach m ght
be used. A response offered an exanple of a case in which nine
mllion docunments were reviewed for privilege.

It was asked whether the rule drafts are too nodest by
limting the procedure to cases in which the parties agree. Should
the court be enmpowered to direct prelimnary inspection on notion
of one party alone? Professor Marcus noted that the parties are
likely to be uneasy about relying on an order entered without
agreenent . The court mght order the prelimnary inspection
procedure as part of a program to expedite discovery, directing
i mredi ate access for prelimnary inspection on terns that do not
afford an opportunity to screen even for obviously privileged
materials. Mere agreenent of the parties without court order, on
the other hand, is not binding on any court. The consequences of
t he agreenent renmain to be deternmined — and to be deterni ned by t he
views of the court in which the question arises.

It was urged that if a federal rule is limted to the effects
of conpelled revelation in federal discovery, wthout addressing
nore general questions of inadvertent privilege waiver, state
courts are likely to respect the effects of the federal rule.
Still, it will be possible for litigants to question the effect of
the federal order in subsequent state proceedings.

It was asked whether the concern was that a state court m ght
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attenpt to enjoin a federal privilege order. The problemis not
that, but rather that a state court m ght conclude that federa
activities had waived the privilege no matter what the federa
court intended. There is no direct inpact on the federal
proceedi ng, but the attenpt to ease the burdens inposed by federal
di scovery is thwarted by the inconsistent state ruling.

The Subconmi ttee has found the i nadvertent wai ver issues to be
difficult. The hope is that a protective procedure to avoid wai ver
could save tinme and noney for the parties. The real question is
whet her effective protection can be provided by federal rule
There are strong grounds to believe that a rule can be adopted
t hrough t he Enabling Act process wi thout need for direct approval
by Congress under 8§ 2074(b); that question of course would be
identified as part of any process working toward adoption of a
federal rule. All that is intended is to create a federa
procedure that protects against the consequences of disclosures
forced by federal procedure, in an attenpt to expedite federal
proceedi ngs and reduce the financial burdens on the parties while
provi ding better assured protection of both federal and state-
created privil eges.

The advisory commttee concluded that these questions are
i nportant, and that the Di scovery Subcommittee should continue to
study them

Part 111 of the menorandum addresses a proposal advanced by
Al fred Cortese to establish a presunptive retrospective tinme limt
on the backward reach of docunent discovery. There would be a
bright line requiring a court order, based on good cause, to
di scover docunents created or dated nore than seven years before
t he date of the transaction or occurrence giving rise to the clains
in the action. The Subcommttee seeks direction whether to pursue
this suggestion. |f the suggestion is to be pursued, it could be
formulated in a variety of ways. The question at this stage is
whet her to devel op the concept, not whether to adopt specific rule
| anguage. Several perspectives were suggested.

First, the underlying problem seens to be one of
proportionality. The basic argunment is that the effort required to
identify, produce, and study anci ent docunents is not justified by
the probability of finding useful information. The present
di scovery rul es, however, provide nany neans to obtain relief from
di sproportionate discovery denmands.

Second, the discovery anmendments now being transmtted to the
Suprene Court should reduce the possible problens still further.
| f these amendnents are adopted w thout change, courts will becone
nore involved in regulating the scope of discovery under Rule
26(b)(1). Discovery conferences will be required in all federal
courts by elimnation of the opportunity to opt out by local rule.

Third, new problens may arise fromany attenpt to i ntroduce a
formally rigid cut-off. Theillustrationinthe materials involves
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an aut onobil e designed in 1982, built in 1986, and involved in an
accident in 1999. The 1982 design efforts built on nodification of
designs first developed in 1970. Wich year is the base line for
the transaction or occurrence giving rise to the clains? 19707
19827 19867 1999? |If the draft allows presunptive discovery of
docunent s goi ng back to 1963, it offers |ittle practical protection
and indeed may invite nore extensive inquiry than otherw se would
seem appropri ate.

It also was noted that the institutional litigants who are
likely to favor this sort of tinme cut-off for document discovery
are not likely to support a simlar cut-off for other fornms of
di scovery. The victim of the 1999 autonobile accident, for
accident, mght fairly be asked about the consequences of injuries
incurred in 1990, nore than seven years before the transaction
giving rise to the claim

Di scussi on began with the suggestion that there are many ways
to deal with this problem Adoption of a 7-year cut-off would
si nply encourage sone | awers to go back further in time than they
would without this pronpting in the rule. The proposal should be
abandoned.

Al fred Cortese spoke in defense of the proposal, urging that
it would provide a hel pful guideline. The point is that in
practice, this would give sonme guidance to control production in
response to overbroad requests, in an area of great expense. There
are plenty of illustrations of court orders directing discovery
t hat goes beyond any sensible tinme limt.

A committee nmenber suggested that it is not fair to conpare
medi cal discovery to docunent discovery. Medi cal discovery is
carefully focused on issues obviously relevant to the dispute, and
likely to produce useful information. Docunment discovery requires
exam nati on of nountains of obviously useless information; careful
t hought about the possibility of devel opi ng sone practi cal neans of
protection is warranted.

Anot her conmittee nmenber suggested that the current proposal
to divide the scope of discovery in Rule 26(b) (1), requiring court
approval for sone part of the discovery that nowis available as a
matter of course, is a major change. W should allow tinme for
experience to develop with this proposal before undertaking further
limtations. Still another menber agreed. The current discovery
proposal s should be given tinme to develop before pursuing this
i dea.

A notion to table this proposal was adopted with one
abstenti on.

Di scussion turned to discovery of electronic data. By way of
introduction, it was observed that email has transforned our
nmet hods of comruni cating. Many conversations that fornerly were
conducted i n person or by tel ephone are now conduct ed by el ectronic
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exchange. Communi cations that never were preserved in tangible
form now can be resurrected. There are replacenents for the old
met hods of relying on individual nmenory as di scl osed on depositions
and as suppl enented by tel ephone logs. 1In addition, all sorts of
information is stored, including privileged information, in nedia
that with easily stored back-up neans threaten to endure forever.
A great deal of information, noreover, is "downl oaded"” to nany
di spersed systens — what once was nmaintained in a single centra
| ocation and then purged is nowreplicated in nmany |ocal networks
or individual conputers and retained, one place or another, for
i ndefinite periods. The volune is staggering, and the search costs
i ncredi ble. The question is howdo we provide real discovery? And
who does the search? Although the physical act of electronic
retrieval may not be great, the cost of designing the search often
reaches startling levels. And if the conputer produces a million
docunents in response to the search, who bears the cost of sorting
t hrough t he docunents? And the nmagi c of el ectroni c storage creates
new guestions. Many conputer users del ete docunents, intending to

destroy them Back-up systens and the operation of delete
prograns, however, often make it possible to retrieve deleted
i nformation. Must often expensive reconstruction efforts be

undertaken, even though in earlier days there would be no
possibility of retrieving physically destroyed docunments? Many
efforts are being undertaken to explore these problens. And the
Federal Judicial Center is undertaking its own study.

It is very difficult to know howto devel op di scovery practice
to sort through nmountains of information to produce manageabl e
di scovery. Per haps present rules are adequate to the task. | f
these problens are to be approached, the Discovery Subconmttee
will need to design nmeans to becone better inforned about the
probl ens that have been encountered al ready and about the ways in
whi ch the problens have been net. The approach may follow the
nodel used in devel oping the discovery proposals that have been
transmtted to the Suprene Court this fall.

Judi th McKenna descri bed the Federal Judicial Center project
to exam ne discovery of electronic information. The Center has
been considering these problens for sone tinme. Its attention was
first drawmn to these questions by requests addressed by judges to
the Center’s judicial education arm Judges were asking for help,
noting that attorneys also needed help wth these issues.
Educational prograns were developed, including several that
featured Kenneth Wthers. The educational effort is continuing,
but a research effort is being developed as well. A study is now
bei ng put together. The Center needs to know what the Advisory
Committee needs as information. Conmputerization extends to
everyone, not just |arge corporations. Smal |  busi nesses and
individuals are increasingly relying on conputer information
systens. The situation is very fluid, and a nunber of issues are
under consi derati on.

Depositions generate the largest discovery costs in nost
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cases, but there are sone cases i n which docunent di scovery entails
still greater costs. Runors are increasing about the occasionally
great costs of discovering electronically stored materials.
Conti nuing | egal education courses are conmng to deal with these
issues, and in turn are spurring increased efforts to undertake

el ectroni c discovery. One initial research effort mght be to
attenpt to find out how frequently electronic discovery is
undertaken now. But if it were found that there is not nuch

el ectroni c di scovery today, that information woul d not provide nmuch
reassurance about the potential for expansion, and perhaps very
rapi d expansion, in the future.

There is no basis yet for know ng whether there are issues

that are unique to discovery of conputerized information. It has
been relatively easy to find cases that have generated problens
with this sort of discovery. It is not as easy to find cases in

whi ch there are no problens, but that may be because peopl e do not
bot her to comrent about the non-probl ens.

At this point, the project seens likely to involve severa
conponents: (1) A short piece to identify the problens, perhaps
| ooking at the cost-benefit analysis that mght be used. Thi s
piece is likely to be produced soon. (2) A larger descriptive
study of where the probl ens and successes have been, perhaps based
on sone sort of enpirical survey or other research. (3) Additional
judicial education naterials. W would |ike to devel op a typol ogy
of how these issues conme before judges. It will be necessary to
separate out issues that wusually are lunped together in the
literature

Kenneth Wthers then offered illustrations of the i ssues that
m ght be studi ed, based on several hypothetical problens.

One set of issues arises frominformation that is stored in
| arge, undifferentiated files. This often happens with email
searches. The requesting party demands all enmmil relating to a
specific topic. The responding party says there is no ready way to
search the information, which exists only in a back-up nmedi umt hat
is not arranged in any way. Judges have to be educated about the
technical issues in order to be able to make inforned rulings.

QO her issues arise from poor electronic records nanagenent.
El ectroni ¢ record nmanagenent docunentation — file lists — nay not
be produci ble. Deposition of the electronic records nanager nay
show that there is no systemin place to retrieve the information
that has been stored. This is a very difficult situation.
I nformati on servi ces departnents often save and store all corporate
records, but in a formw thout roadmap and without any i ndividual
per son who knows how to search

Data proliferation is another problem Docunents and data are
regularly copi ed. This multiplies the docunents, nedia, and
| ocations subject to discovery. A request for all nonidentica
copi es of each docunent can require very extensive searching.



1207
1208
1209
1210
1211
1212
1213
1214

1215
1216
1217
1218
1219
1220

1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1234

1235
1236
1237
1238
1239
1240

1241
1242
1243
1244
1245
1246

1247
1248
1249
1250
1251
1252
1253
1254

M nut es
Cvil Rules Advisory Conmittee
Cct ober 14-15, 1999
page - 26-

So a request is made for docunents created years ago. The
response is that they may exist — but they are stored on hardware
and nedia, regulated by software, that all are obsolete.
Technol ogy changes rapidly. Mich of the historic material my be
very difficult to retrieve. A nunber of cases have had to deal
with these issues, beginning with disputes anong the experts
whether it is possible to overcone the difficulties of obsolete
t echnol ogy.

Emai |l requests often seek information stored in hundreds of
t housands of "pages." The responding party objects that searching
the information is costly and any printout will not include system
data that identify the sender, recipient, or like information. And
problenms arise from third-party proprietary interests in the
sof t war e.

There also are problenms w th nonproduction. The responding
party says the renmining documents were automatically destroyed.
Oten the process involves first a deliberate instructionto delete
material, and then gradual (and unpredictable) replacenment of the

infornation, still preserved, by overwiting. The requesting party
argues that the responding party negligently or even purposefully
destroyed them It is in fact likely that documents wll be
destroyed before discovery by operation of standard prograns.
Forensic experts wll assert that they can be retrieved
nonet hel ess. And the response again is in part one of burden, and
in part that reconstruction wll also reveal privileged or
confidential information not subject to discovery. It is objected
that on-site inspection is not proper. Fram ng an effective

protective order is very difficult.

Oten a party requesting information will seek the right to
send its own experts to work with the conputer systens that have
access to the informati on, arguing that the design of the searchis
vitally inportant to the outcone. The questions of access to
privileged and other protected information are form dable, and are
not easily resolved by protective orders.

There are still other problens. One big help will be found in
judicial education. But rnmuch inmagination is required in
anticipating future evolution of these problens. There may be room
for inprovenent through court rules. And larger societal ideas
about privacy, production, and related issues nay change the
perspective fromwhich the discovery issues are approached.

A comm ttee nmenber observed that the nost difficult issues do
not arise in the "big" case that is heavily litigated with experts
on all sides. Instead, the problens arise in normal litigation
Suppose in a sex harassnent case a demand is made for all enmil.
The enpl oyer says the enmil is all gone. In large part this is not
a probl em of devel opi ng new rul es. Instead, it is a problem of
proportionality of the sort addressed by Rule 26(b)(2): how much
expense and effort are required and appropriate in relation to the
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stakes in the litigation, the probability of finding useful
i nformation, and other values? The first solution may well |ie not
inrules changes but in judicial education about technol ogy i ssues.

Kenneth Wthers responded that this is what judges are saying
all around the country. They want training in what information
retrieval is feasible, and what effective protections are possible.
W need to collect the forns and protective orders, the standard
interrogatories, the law review literature. In response to the
suggestion of a commttee nenber that | awers groups are becom ng
interested in these questions, he agreed and noted that the FICis
finding the people working in this area. Conti nuing | egal
education prograns are beginning to investigate the problens. W
must anticipate the prospect that "paper may becone a rare event."

I n response to anot her question, Kenneth Wthers noted t hat we
do not yet know enough to say what search costs are, nor what

arrangenents are being worked out to pay the costs. There are
exanples. Cost data are |likely to be available, in sanitized form
from the independent contractors who design the searches. And

peopl e tal k about these things. The question remains: what does
the advi sory conmttee need to know?

The problem of course, is that what the advisory comittee
needs to know i nvolves a base |line of conparison. The costs and
probl ens of el ectronic discovery nust be conpared to the benefits
achi eved and to the costs encountered by ot her nodes of discovery.
It mght help to have a study of ten or a dozen cases wth
substantial el ectronic discovery. The study would at | east provide
exanpl es of how much di scovery was pursued, how much information
was di scovered, how much of the information was useful, and what
the costs were. It could find out the parties’ eval uations of the
usef ul ness of the discovery and of the problens. The nature of the
probl ens encountered in practice will be inportant in deciding
whet her the problens can profitably be addressed by rul emaking.
And it wll help sinply to listen to plaintiff and defendant
attorneys tal k about the problens. W do find people who say this
is inmportant. Raw data al one may not be enough to help us tell.

Prof essor Marcus asked whether there is a way to conpare
el ectroni c discovery to paper discovery.

It was suggested that research design questions are better
answered by the Discovery Subcommttee working with the FJC. The
full advisory conmttee can help to raise the issues, but it is not
possi bl e for so nmany people to participate directly in the research
desi gn.

Prof essor Marcus urged that any commttee nenber who finds a
probl em should send it on to the Subconmittee. It is inportant to
know duri ng the design stage what questions should be asked.

Judge Ni eneyer noted that we have had a tradition of full
di scl osure of every docunent that relates to the clains and
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defenses in an action. It is not clear what is going on with
respect to electronic discovery. Anecdotal review — a little
neeting with experienced practitioners — nmay help to focus the

i ssues. There is an energing group of know edgeabl e peopl e whose
| earning can be tapped with profit.

Assi stant Attorney General Ogden noted that there are people
at the Departnent of Justice who are expert in these issues, and
who woul d be glad to help the committee.

Judge N eneyer suggested that the di scussi on had been hel pful,
in part in a discouraging way by illustrating the scope of the
probl ens, the changing nature of the problens, and the vast areas
of information that remain to be searched. W should leave it to
t he Di scovery Subconmittee to organize a prelimnary inquiry of the
sort that |aunched their |ast major project.

It was suggested that the first challenge is to articulate the
i ssues that are peculiar to electronic information and that are
outside the scope of the present rules. W need to | earn whether
this is a rules question at all.

Some i ssues were suggested for illustration. Electronic mail
takes the place of conmunications that often were oral in earlier
days. |If there is a tangible record, it seens to be a record. But

the volune of these records may be immense: do we need a new
definition of what is a "docunment” for discovery practice? O do
we need to define sone other limting principle that applies
peculiarly to el ectronic records? The operative neani ng of Rule 34
has expanded greatly, both in potential invasiveness and potenti al
burdens, and we need to decide whether this reality requires new
nmeasures of contai nnent.

Agreenment was expressed with these observations, subject to
the reservation that it is not clear what issues are peculiar to
el ectroni c discovery in ways that mght justify rules amendnents.
One distinctive issue nay arise with respect to the attenpts to
have experts for the inquiring party work directly with the
conputer system of the party whose information is demanded in
di scovery — there has not been any anal ogous practice of having
agents of the inquiring party search the paper record files of the
party whose information is demanded. And the issues of vol une nmay
be so magnified as to becone different in kind, not nerely anount.

Thi s di scussi on concl uded by agreeing that the i nmedi at e wor k
nmust be left to be organized by the D scovery Subconmttee. The
project likely will begin by gathering anecdotal information to
hel p devel op nore pointed further inquiries.

Cor porate Di scl osure

Judge Ni eneyer introduced t he questi on of corporate disclosure
by observing that from time to tine popular nedia reports have
focused attention on cases in which failures of the disclosure
systens have |led federal judges to act in cases in which they
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should have recused thenselves. These questions should be
addressed by sone part of the Judicial Conference process.
Congress seens to prefer that the Third Branch address these i ssues
directly, without interference from Congress. That | eaves the
guestions of what should be done, and whether part of the answer
shoul d be found in rul es adopted under the Enabling Act.

Prof essor Coquillette began the discussion by asking what is
it that the Standing Cormittee expects the G vil Rules Advisory
Commttee to do. There are several inmedi ate pressures to consi der
t hese probl ems. Recent newspaper accounts highlighting failures of
di scl osure systens have stinulated interest in neans of inproving
the systenms. The Committee on Codes of Conduct would |ike to see
a uniformrule on disclosure that applies to bankruptcy courts,
district courts, and courts of appeals, with only such variations
as may be required by differences in the natures of those courts.
And the Appellate Rules Conmittee has al ready secured approval in
1998 of an anmended Rule 26.1 that reduces still further the
information required in corporate disclosures.

There has been a real effort to find a way to get the several
advisory commttee reporters to work through toward a joint
solution for the several conmttees. But the Appellate Rules
Comm ttee believes that they have found the right answer for the
appellate courts in their recent work, and is little inclined to
reopen the question so soon. At the sanme tinme, the Standing
Committee believes that uniformty across the Appellate,
Bankruptcy, Cvil, and Crimnal Rules would be good for the bar,
and good for the consistent devel opnent of interpretations of
di scl osure practices. Mre courts working on the sane basic rule
woul d devel op a better working body of law, and do so faster.

The nost likely alternatives are: (1) Adopt Appellate Rule
26.1 for all federal courts. This would please the Cormittee on
Codes of Conduct. But this course would not al one answer the need
for pronpt rulemaking. Wth all ordinary speed, new national rules
could not take effect before Decenber 1, 2002. The gap could be
filled in the interimby pronul gating a Mddel Local Rule based on
Rul e 26.1 and urging all courts to adopt it. (2) Answers could be
found entirely outside the Enabling Act process. The alternatives
m ght be sinply to suggest a Mdel Local Rule, or to encourage
adoption and pronmotion of a wuniform disclosure form by the
Adm ni strative Ofice. This course woul d not engender any confli ct
anong the national rules — Appellate Rule 26.1 would stand al one
as the only national rule. (3) The advisory conmittees concerned
with the district courts and bankruptcy courts could adopt their
own disclosure rules, different from Appellate Rule 26.1. This
approach would require an answer to the question whether the
different courts face different needs that justify different
di scl osure requirenents. If there is no apparent reason for
different requirenents, the question would be raised whether
Appel | ate Rul e 26. 1 shoul d be changed again — there are i ndeed nany
peopl e who believe that Rule 26.1 is too narrow.
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Pr of essor Cooper provided a supplenmental introduction, ained
specifically at the questions facing the Cvil Rules Advisory
Commttee. The starting point nmust be recognition that no one has
urged adoption of a disclosure rule for any court that would
require disclosure of all the information that mght bear on a
recusal deci sion. The burden on the parties of providing such
information in all cases, and the difficulty of processing the
information in the court system would be too great. So the task
is the inevitably unsatisfying task of finding the nost workable
conprom se, knowi ng that occasionally sonmething will slip through
the system

A second starting point nmust be recognition that it will not
be possible for the other advisory conmttees to act by next spring
to recommend to the June Standing Committee publication of rules
that depart substantially from Appellate Rule 26.1. Even cursory
exam nation of the many different disclosure systens adopted by
|l ocal circuit rules and local district rules shows that a great
many choi ces woul d have to be nade as to who nust maeke di scl osure,
what information nust be di scl osed, and when t he di scl osure nust be
made. The options for pronpt action, apart from doing nothing,
come down to two choices. Appellate Rule 26.1 could be adapted for
district court application, changing the provisions on timng and
nunber of copies to fit district court circunstances. O a rule
could be drafted that delegates to the Judicial Conference
responsibility for creating a uniform disclosure formfor use in
all courts.

Choice anmong these alternatives will be affected by the
i mportance of uniformty in two different dinensions. Professor
Coquillette has already described the presunption that it is
inportant to achieve uniformty as between bankruptcy courts,
district courts, and courts of appeals. Uniformty also seens
i nportant as anmong all district courts, all bankruptcy courts, and
all courts of appeals. The situation today is that there is no
uniformty.

The | ack of uniformty is nost graphically illustrated by the
situation in the courts of appeals. Appellate Rule 26.1 was
adopted in 1989. The 1989 Commttee Note observed that the rule
required only m ninmal disclosure, and suggested that the circuits
mght wish to require greater disclosure by local rules. The
result has been that eleven of the thirteen circuits have adopted
| ocal rules. Some of the local rules do not much expand the
requi renents of Rule 26.1. Oher local rules go far beyond Rule
26. 1. Rule 26.1 invites this response not only because of the
express Committee Note suggestion but also because of its
designedly mnimalist nature. The 1998 revision of Rule 26.1 has
reduced disclosure requirenments still further, deleting as
unnecessary the forner requirenent that a corporate party di scl ose
its subsidiaries and affiliates. Thereis little reason to suppose
that it would be satisfactory to adapt Appellate Rule 26.1 to
district court practice without also adopting the perm ssion to



1449
1450
1451
1452
1453

1454
1455
1456
1457
1458
1459
1460
1461
1462
1463
1464
1465
1466
1467
1468

1469
1470
1471
1472
1473
1474
1475
1476
1477
1478
1479
1480
1481

1482
1483
1484
1485
1486
1487
1488
1489
1490
1491
1492

1493
1494
1495
1496
1497

M nut es
Cvil Rules Advisory Conmittee
Cct ober 14-15, 1999
page -31-

adopt |l ocal district rules that require additional disclosure. The
result would be not only to continue the variety of |ocal rule and
rel ated practices disclosed by the Federal Judicial Center study
prepared for the Standing Conmittee, but also to encourage a
further proliferation of district-court practices.

The question of timng is one that clearly distinguishes the

district courts from appellate courts. Appellate Rule 26.1
reflects the pace of appellate review. In nmany cases, filing with
a party’s principal brief is all that is required. In the district
courts, it is essential that filing be nade at the earliest
possi bl e nonent. Several of the judges reviewed by the Kansas City
Star made rulings, wthout adequate recusal information, that
involved mnisterial actions. Less than a mnute of judge
attention often was required. Sone of the orders were as sinple as
appointing a "legal courier.” An individual docket systemnakes it
possible to establish early screening, and accordingly makes it
i nperative that the infornmati on be provided at the very outset. |If
only it were possible, it would be desirable to require the

plaintiff to provide conplete disclosure as to all parties at the
time of filing. That is not possible. But the closer, the better.

The difficulty of drafting a nore detail ed national disclosure
ruleis not only a matter of tine. The District of Kansas recently
adopted a new broad disclosure rule. Wthin three nonths the rule
was repealed because it had generated great confusion and
difficulty in application. The difficulties will only grow with
time. It is inportant to remain in constant contact with actua
experience under a disclosure system to see whether it 1is
generating the i nformati on needed to avoi d enbarrassi ng oversi ghts.
It also is inportant to remain in constant contact wth the
technol ogical capabilities of the district courts to match
di sclosure information with recusal information for individua
j udges. Di scl osures that cannot profitably be used today nay
beconme profitabl e tonorrow.

Al'l of these difficulties suggest that it nay be inportant to
explore the alternative of Judicial Conference forns. The Judi ci al
Conf erence coul d be inforned about the needs for disclosure by the
Conmittee on Codes of Conduct. The Committee on Codes of Conduct
responds to hundreds of inquiries each year, and is the judicial
systenis repository of w sdom about judicial conduct. The
Adm nistrative Ofice works continually with the technol ogica
capacities of the district clerks’ offices, and can devise forns
that facilitate optinmal use of the information that is gathered.
Per haps nost inportant, fornms can be changed nuch nore easily
through this process than national rules can be changed.

Carol Krafka then presented a summary of the FJC study on
district court disclosure rules that is included in the Agenda
materials. There is a parallel study of circuit disclosure rules.
It confirms the observation that the mnimal nature of Appellate
Rul e 26. 1 has stinul at ed broader di scl osure requirenments i n nost of
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the circuits. There are explicit local rules in at least 19
districts. Oher districts have sonething else in place, often by
standi ng order. These rul es adopt quite vari abl e approaches to the
central questions of who is required to file a disclosure
statenent, what information is required, and when the information
is required. There also are different sanctions for failure to
file. The nobst drastic sanction, and no doubt an effective one, is
that the case is stopped in its tracks until the required filings
are made.

Judge Scirica asked what sort of information the FIC shoul d be
asked to |l ook for? Should they be asked to survey district judges
for suggestions? Carol Krafka responded that this suggestion has
not been made. Perhaps peopl e have not asked what district judges
would |ike by way of disclosure because they do not often face
t hese i ssues.

It was observed that federal judges have financial information
on filewwth the Adm nistrative Ofice. The Admnistrative Ofice
has followed the practice of inform ng a judge whenever a request
is made for that judge's information. But nuch, and perhaps all,
of the informati on has now been put on the Internet. It will no
| onger be possible to know when the information is sought out.

One practical problemw th increasing the scope of disclosure

requirenents is that federal judges are busy. They, and their
staffs, tend to reviewdisclosure forms quickly. It is possibleto
mss things. |f the forns becone increasingly conplicated, we nay

face the enbarrassnment of overlooking nore of the available
i nformation.

It was suggested that it would be better not to attenpt a rule
change. The typical problemis that, by one neans or another, a
j udge buys stock and then genuinely forgets about it. No amount of
di sclosure will cure that problem particularly when routine orders
are made at the outset of an action when no one has focused on who
the parties are. The Bankruptcy Rules Committee believes that
Appellate Rule 26.1 disclosure is satisfactory — you do not need
to know, for exanple, what other subsidiaries are owned by the
parent of a party to the action. It is inmportant that all
commttees do sonething soon. Meanwhile, the draft national rule
shoul d be pronul gated as a Mddel Local Rule.

It was responded that there is an approach that does not
i nvolve local rules. W want the Adm nistrative Ofice to give us
areliable adm nistrative systemthat will enable a district judge
to recuse imediately, at the very beginning of an action or
pr oceedi ng. Sof tware has been devel oped by the Adnministrative
O fice, and has been inproved. W should be able to rely on
getting information fromthe parties that matches the software. 1In
federal court in Houston, an order goes out fromthe court clerk in
each case as soon as it is filed. It asks for "26.1 type"
information. This is not a local rule, but a case-specific order
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entered in every case.

Di scussion returned to the question of seeking to achieve a
consensus draft by work anong the reporters for the several
advisory commttees. The Appellate Rules Commttee has recently
revised Appellate Rule 26.1 and believes that it has achieved a
sound rule that neets the needs of the courts of appeals, as

suppl enented by local circuit rules. The Bankruptcy, Gvil, and
Crimnal reporters can neet at the January Standing Conmittee
nmeeting and work toward a joint draft. Agreenment anong the

advi sory conm ttees woul d be the best result, avoiding the need for
the Standing Conmittee to arbitrate anong them The Commttee on
Codes of Conduct does want the Standing Conmittee to begin the
process of devel oping national rules, and woul d be pl eased to have
the rules for bankruptcy courts and district courts parallel
Appel | ate Rule 26. 1.

Prof essor Coquillette added the advice that if the Cvil Rules
Advi sory Committee could reach agreenment on a Cvil Rule parallel
to Appellate Rule 26.1, it seened likely that the Crimnal and

Bankruptcy Rules Advisory Conmittees would agree. That woul d
resolve the question neatly. If the Cvil Rules Committee
concludes that there should not be any national Cvil Rule, the
Standi ng Commttee could begin work on alternatives. But there

will be difficult questions of uniformty and coordination if work
is undertaken to develop a Civil Rule that departs from Appel |l ate
Rul e 26. 1.

A notion was nmade to adopt a Civil Rule parallel to Appellate
Rule 26.1. This notion was |ater w thdrawn.

It was asked whet her adoption of the Rule 26.1 nodel for the
district courts would be intended to displace |local district rules
requiring greater disclosure. This question will remain open as
the process continues. And it was recalled that the district court
rule would, in any event, require different provisions for the tine
of filing a disclosure statenent and for the nunber of copies. It
al so was suggested that because Rule 26.1 requires filing only by
corporate parties, district courts m ght want to expand di scl osure
to reach other forns of comercial enterprise with public
i nvestors.

Judge N eneyer observed that if a Rule 26.1 nodel were
adopted, a Cvil Rule tailored for the circunmstances of district
courts could be prepared for consideration with this conmttee’s
report to the January Standing Conmttee neeting. O nore drafts
m ght be prepared, illustrating alternative approaches; that
process could not be conpleted by January, and might not yield a
draft that could be recommended for publication in 2000.

It was observed that Appellate Rule 26.1 disclosure is "so
mninmal that it may not serve the function.” The discl osures
required by several of the local district rules recounted in the
FJC report are nuch nore extensive. Adherence to the Rule 26.1
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approach invites local rules. It would be better to adopt a system
that relies on Admnistrative Ofice and Judicial Conference
resources to devel op and nodify disclosure forns.

The virtues of forms were seen in another light. Three years
will be required to get any national rule into effect. A form
coul d be developed for use in the interim The Codes of Conduct
Committee and the Administrative Ofice could help develop the
form The Codes of Conduct Conmmittee is considering these
probl ens, although it nmust be renenbered that its present position
is that it would be good to adopt the Rule 26.1 approach for al
federal courts.

It was suggested that perhaps disclosure is an area in which
bench and bar are in agreenent. The task, however, will be to
di scover just how much information judges want, how nuch of that
i nformati on can be managed efficiently wwthin the court system and
how great woul d be the burdens of extracting that infornmation from
the parti es.

It was asked whether disclosure is a procedural problem at

all. The Commttee on Codes of Conduct may be the body best
equi pped to think about these problens. Di scl osure nay be
desirabl e "way beyond" the Rule 26.1 | evel. The questionis howto

i npl enent t he Codes of Conduct. There is little reason to believe
that the rules commttees are especially know edgeable in this
area, or that the deliberately protracted process for adopting
rul es of procedure is well suited to the disclosure problem

These questi ons suggest that perhaps the better approachis to
adopt a national rule that requires filing a formdevel oped by the
Judi ci al Conference.

Furt her discussion found interest in two nodels: one would
adapt Appellate Rule 26.1 to the circunstances of the bankruptcy
courts and district courts, while the other woul d del egate to the
Judi cial Conference the task of developing forns that must be
filed.

It was urged that the Rule 26.1 approach would invite | ocal
rules, and that the result would be a lack of any national
uniformty. There is no apparent reason to believe that there are
| ocal differences in the appropriate |evels of disclosure. But it
al so was urged that the Rul e 26. 1 approach shoul d be kept alive for
di scussions with the Bankruptcy and Crimnal Rules Advisory
Commttees. A draft should be prepared for that purpose.

The committee was reni nded that there is a short-termquestion
t hat shoul d be kept separate fromthe |l ong-termsolution. For the
short run, the advisory comrittees could wrk wth the
Adm nistrative Ofice to provide | eadership to the district courts
on a uniformdisclosure form That approach is not inconsistent
with a long-term project to develop a national rule. W should
work in that direction. W are not yet able to draft a rule nore
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conprehensive than Rule 26.1, but we are likely to want nore
detail ed disclosure than Rule 26.1 provides. It may be that the
end result will be a rule that both specifies sonme |evel of
detail ed disclosure and al so | eaves the way open to require stil
greater detail by a process that does not require repeated
anendnent of the national rules. This approach would make it
easier to preenpt |ocal disclosure rules.

Professor Coquillette agreed that attention nust be paid to
both the short- and | ong-term processes. Rule 26.1 does set a | ow
threshold that invites |local rulemaking. Judges find that these
guestions are terribly inportant; they want to be sure to have as
much information as possible so as to avoid unknowing failures to
recuse. The Codes of Conduct Committee wants a uniform m ni num
rule. An attenpt to take away fromi ndivi dual judges the power to
require the information they want wll be very controversial
Local discretion is prized. Yet we could achieve a |lot of
uniformty by any of several approaches. A | owdisclosure national
rul e coul d be suppl enented by a Model Local Rule or nodel formthat
go beyond the rule requirenents.

It was observed again that the adnministrative process can nove
nore rapidly than the Enabling Act process. |If a Mddel Local Rule
and adm nistrative forns can be used to fill the short-term need,
there seens |ittle reason to nove with undue haste to shape a rule
that could take effect in 2002.

It seemed to be agreed that it would not make sense to act in
haste to adopt a national rule that is intended to be only an
interi mneasure. A formcould be prepared with relative speed. A
national rule mght be adopted to require use of the form | ooking
ahead to the day when experience with the form— as it mght be
nodified in response to actual inplenmentation — mght justify a
nore detailed national rule. Appellate Rule 26.1 could be used as
a starting point. And it nust always be renenbered that whatever
rule may be adopted, the rule will be addressed only to the
litigants. The administrative responsibility of the courts wll
continue to be to make effective use of the informati on provi ded by
the litigants.

The di scussion concluded by committee directions that both
approaches should be followed for now. Two drafts should be
prepared by the Reporter, working with the comrittee’ s del egates to
the attorney conduct subconmmttee. One draft will adapt Rule 26.1
for use in the trial courts. The other draft will require filing
of a formapproved by the Judicial Conference. These drafts can be
di scussed with reporters for the other advisory conmttees, and
per haps considered by the Standing Conmttee in January. If no
cl ear choice energes on consi deration of these drafts, and perhaps
others, it may prove desirable to publish alternative nodels for
comrent .

Speci al appreciation was expressed to Carol Krafka for the
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great hel p provided by her excellent FJC report.
Agenda Subconmmi ttee

Justice Durham gave the report of the Agenda Subconmttee.
The Subcommittee circulated a list of docket itenms as a consent
cal endar in August. The docket nmaterials supporting each itemwere
circulated with the Subconmi ttee recomendati ons for disposition.
No advi sory comm ttee nenber asked that any of these itens be noved
to the discussion calendar. The Subcomm ttee report conmes to the
advi sory committee as a notion for approval.

Brief discussion focused on the continuing desirability of
working with the Maritime Law Association on suggestions for
changes in the Admralty Rules. Several agenda itens are invol ved
in this process now, and it is expected that this cooperative
approach will be continued. It also was noted that it is inportant
to ensure that advisory commttee nmenbers have adequate tine to
consi der consent calendar itens before the tinme designated to
request treatnment on the discussion calendar. Wth this
protection, this early experience wth the consent-cal endar
approach has seened good.

The consent cal endar recommendati ons were approved.
Rul e 53 Subconmittee

Chi ef Judge Vi nson summari zed the work of the Rule 53 Speci al
Masters Subconmittee. Interest in Rule 53 and the use of speci al
masters has been simering in the advisory comrittee for several
years. Rule 53 does not directly authorize many practices in the
use of special nasters that in fact are being utilized with sone
frequency. A draft revision of Rule 53 has been prepared to speak
to many of the practices that seemto have enmerged. The first step
of the inquiry whether to develop the draft further has been to
find out what is actually being done, and why it is done. To that
end, the Federal Judicial Center has agreed to undertake a study.
A prelimnary report on the first phase of that study is included
in the agenda materi al s.

Thomas W1l ging summarized the results of the first phase of
the FJC study. He began with a brief review of the nmethods used to
gather information. The initial goal was to identify nore than 100
cases WwWth sone special nmaster activity. To that end, an
el ectroni c docket search was made of nearly 450, 000 cases that had
closed in 1997 and 1998. Searching for specific terns in the
entries, the study found nore than 1,230 cases that involved
special master activity. The terns searched included all of the
terms used in Rule 53, plus a few nore such as "appraiser,"
"trustee,” and "court-appointed expert." A sanple of nearly one-
ninth of these cases, a total of 136 cases, was selected for nore
detailed investigation. Al of the docunents in these 136 cases
were exam ned and summari zed in a data base.

The first finding is that use of special masters is relatively
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rare, occurring in sonething like three-tenths of one percent of
all federal cases. Even in the types of cases that show the nost
frequent use, such as environnental , patent, and air-crash personal
injury cases, use ran at just less than three percent; it can be
said with statistical confidence that special nmasters are used in
no nore than five or six percent of even these types of cases.
Court - appoi nted experts were nuch nore rare, occurring about once
in every ten thousand cases. Although special masters thus appear
to be used infrequently in relation to the total caseload in
federal courts, it also can be said that an event that occurs six
hundred times a year is not a rare or inconsequential event. The
topi c need not be witten off the advisory commttee agenda because
it just never arises. Nor, for that matter, can it be known
whet her special masters woul d be used nore often, or differently,
if Rule 53 provided greater guidance.

The question of appointing a master is raised by the judge in
the plurality of cases; plaintiffs raise the question al nost as
often. Defendants sel dominitiate consideration of an appoi ntnent.
Qpposi tion was not frequently expressed; when there i s opposition,
it is generally from the defendant. Absent settlenent or
di smi ssal, the judge usually accepted a party’s suggestion that a
mast er be appoi nt ed.

More than half the orders appointing special masters did not
refer to any Rule or other authority for the appointnent.
Aut hority seens to be assuned.

In selecting the person to be master, judges comonly received
nom nations fromthe parties, but appointnents also were nade by
ot her means. Ordinarily the master is an attorney, but not al ways.
A non-attorney nmaster is likely to be either a court-appointed
expert, or to be appointed to address a specific issue.

Costs comonly are shared by the parties.

The responsibilities assigned to special nasters cover a w de
range of activities from pretrial through trial and on to post-
trial work. This range of activity suggests there is at | east room
to expand Rule 53, which focuses only on trial uses.

General ly the court accepted the report and reconmendati ons of
the naster. Modification is relatively rare, and rejection is
quite rare.

As a subjective assessnent, it seens that generally the naster
has at |east sonme inpact on the outcone. It is rare that the
master’s reconmendations are either determ native or have no

i npact .

Judges were nore likely to take the initiative in appointing
special mnasters for pretrial use. Curiously, appointnments for
pretrial work were nore |ikely than other appointnents to rely
expressly on Rule 53, even though Rule 53 does not refer to this
use. Pretrial appointnments were nost likely to aimat settl enent.
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When settlenment was the purpose, settlenment always happened.
Plaintiffs were nore likely to suggest trial and post-trial
appoi ntments of nasters.

The study is limted to some extent by the reliance on
el ectroni c records. It likely fails to pick up appointnments of
magi strate judges for naster-like functions. But it does not seem
|ikely that there are nany of these appointnents. It may be that

t he study underreports total master activity by sonme fraction, but
it does not seem likely that the margin is greater than ten
per cent .

Phase 2 of the study will involve interviews with judges,
attorneys, and nasters in a sanple of the cases to ask nore
detail ed questions. It will be asked whether Rule 53 created

probl ens, whether a clearer rule would have facilitated anything.

Chi ef Judge Vinson then observed that the question for the
Subconmittee is whether to continue to explore Rule 53. The Phase
1 data suggest a need to update Rule 53 to cover pretrial and post-
trial activity. The Subconmttee recommends that work proceed on
the Rule 53 draft while the FJC goes on with its study.

It was asked whether the intersection between the duties of
magi strate judges and the functions of special nasters makes a
di f f erence. Magi strate judges, for exanple, conmonly supervise
di scovery. Simlar functions may be assigned to a master. Should
this overlap be dealt with in the rule? It was responded that
i ndeed magi strate judges now performnany functions that once m ght
have been perforned by a special master. But there may not be
enough magi strate judges to di spl ace special nasters. Sone nassive
di scovery cases may demand nore tinme than a nagi strate judge could
devote to supervision. And in sonme districts, there sinply are not
enough magi strate judges and district judges to neet the needs for
di scovery supervision. Section 636(b)(2) expressly provides for
appointing nagistrate judges as special masters, including a
provi si on that all ows appoi nt nent when the parties consent "wi thout
regard to the provisions of Rule 53(b)." And Rule 53(f), somewhat
indirectly, provides that a magi strate judge is subject to Rule 53
"only when the order referring a matter to the nmagistrate judge
expressly provides that the reference is nmade under this Rule.”

It was further observed that using a master to enforce a
decree in an institutional reform case can |lead to reshaping the
role of the courts in sensitive areas. Thomas W/ | gi ng noted that
the FJC sanple includes sone institutional decree enforcenent
functions, and that these will be explored in Phase 2.

Another commttee menber noted that there is extensive
experience with special nasters in environnmental cases, and that
this practice has proved highly desirable. A master can bring to
t he case highly specialized know edge and experi ence that cannot be
provi ded by a district judge or magistrate judge.
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It was noted that Rule 54(d)(2) specifically provides for use
of special masters to resolve attorney fee questions.

The notion to continue the Rule 53 study was approved
unani nousl y.

Sinplified Procedure

Judge Ni eneyer introduced the sinplified procedure question by
observing that the continued growth in "ADR' nechani sms seens to
reflect dissatisfaction with the court system |t suggests that
courts are not able to neet the social need for dispute resol ution.
Sonme people are turning away fromthe courts. The federal courts
may be particularly feared — the old "maki ng a federal case out of
it" epithet has cone to be associated with six-figure attorney fees
and burdensone procedures. People with clains that are inportant
to themindividually cannot afford to litigate their clainms; the
barriers reach clains of tens or even hundreds of thousands of
dollars, and business clains as well as personal clains. One
effort to address these problenms in part is represented by the
"rocket docket" in the Eastern District of Virginia. This system
encounters criticism but al so deserves praise. It provides a date
certain for a pronpt trial, and that is a real benefit. The
conpl aints that emerge seemto focus nore on the short tinme all owed
for thetrial itself, rather than the expedited pretrial procedure.
Peopl e manage to live with accelerated pretrial —the result is not
“"trial by ambush."

The question now is whether it is possible to develop a
sinplified procedure for sone cases, shifting the tasks perforned
by the pretrial devices of pleading, disclosure, and di scovery and
ensuring pronpt trials. Wenever this ideais nmentioned to | awers
or judges, it evokes great interest. Wen it was suggested to a
neeting of the district judge nenbers of the Judicial Conference in
Sept enber, they were unani nously in favor of pursuing the project
and excited by the prospect. When the idea is suggested to
| awyers, their reactions seem hesitant and to be based on
uncertainty whether the result would be to help them and their
clients. But thereis little indication that | awers have actually
regi stered the nature of the proposal.

I n pursuing any project such as this, it is inportant that it
not be described as a "snmall clains" project. The purpose is not
to provide a second-class procedure for clains that are deened
uni nportant. Instead, the purpose is to provide a procedure that
will better enable these clains to be enforced. Plaintiffs will be
attracted to a procedure that enables themto nove into court and
energe quickly with a final judgnent. The focus is on
adj udi cati on, not prolonged pretrial work. The systemw || need a
cap on damages. Wth a cap on danages, the defendant too can save
noney — wi thout the risk of a runaway damages award, it is sensible
to budget litigation expenses accordingly.

Some inspiration for sinplified procedure rules may be found
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in The Anerican Law Institute’'s Transnational Procedure Rules
project. This project ains at developing a set of rules that can
be wuniversally accepted as providing for fair and efficient

adj udi cati on of controversies. It has the benefit not only of
outstanding reporters — including Standing Conmittee nenber
Prof essor Geoffrey C. Hazard, Jr. — but also of drawing fromthe

experience of procedure systens and experts all over the world.

Civil Rule 1, prom sing just and speedy determ nation of civil
actions, has roots as far back as Mgna Carta. Magna Carta
i ndeed, prohibited delay in justice interns nore bold than Rule 1.

A project to do sonething this broad for our systemw |l be
difficult. But we have an initial draft of nine rules that provide
one picture of what a sinplified systemm ght | ook Ilike. The Rule
103(b) (2) requirenment that docunents be attached to the pl eadings
seens attractive. The Rule 109 firm trial date also seens
attractive. The idea draws frompractice in a small-clainms court
that issued a firmtrial date when the conplaint was filed. A six-
nonth trial date is conpatible with the reduced pretrial procedures
provided by these rules, apart from cases in which there are
obstacles to pronpt service of process.

The difficulties, noreover, may not be as great as appears.
They can be reduced by followi ng the draft approach, which does not
attenpt to adopt a sel f-contained conplete system It is essenti al
that the procedure be fair to both sides — it is not enough to nake
it |l ess expensive than the regular rules. Fairness is particularly
inmportant if the rules are nade mandatory for any category of
cases, as the draft would do for cases seeking | ess than $50, 000.

Pr of essor Cooper provided a nore detail ed description of the
Simplified Rules draft. The draft is very much a first attenpt to
illustrate the nature of the issues that nust be faced; it is not
even close to a nodel of what m ght eventually be done.

The first question is whether to nake the attenpt at all. One
part of the concern must be whether an attractive new procedure
will bring to federal courts cases that mght better remain in
state courts: can federal courts handl e the new business fairly and
well, even if the procedure is itself well designed? Another
concern is that the new rules not seem a second-cl ass procedure.
It nust be clear, both in purpose and result, that the new rules
are designed to be better than the ordinary rules for the cases in
whi ch they apply.

A basi c question of approach is whether to attenpt to create
a conplete set of self-contained rules, or whether to follow the
draft approach that sinply displaces sone of the regular rules.
The draft approach has been nunbered beginning "Rule 101" and
fol |l owi ng nunbers to enphasi ze the distinctness of these rules, but
also to contain themw thin the broad franework of the Cvil Rules.
This approach nekes it possible to have a nuch shorter set of
rules, and to rely on the vast body of precedent that gives neaning
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to the ordinary rules. But it also nakes the supplenental rules
difficult for pro se litigants. Any attenpt to develop a set of
rules for pro se litigation nust |ook quite different fromthis
draft, and is likely to involve provisions that wll be
unattractive for |awer-nmanaged cases.

The approach taken in this draft is based on the viewthat the
nost profitable approach to sinplification lies in the package of
pl eadi ng, disclosure, and discovery rules. It does not address
notion practice directly, in part because it is difficult to
conceive of a systemthat does not permt a notion to dismss for
| ack of jurisdiction or for failure to state a claim or does not
permt summary judgnment. But notion practice nay be the source of
great delay and expense. If pleading is a proper focus, is it
desirable to attenpt to restore nore detailed fact pleading? Are
the early indications of success with the disclosure practice
i nvented by the 1993 version of Rule 26(a)(1)(A) and (B) sufficient
to justify building onthat versionin these rules? Is it possible
to enforce a rule that requires greater specificity in demands to
produce docunents under Rul e 34?

The attenpt to establish firm trial dates raises obvious
guestions of courts’ abilities to nake good on the prom se. The
draft does not include any provision for shortening trials
t hensel ves, a feature that mght be inportant in achieving a firm
trial date.

Choi ce of the actions that cone withinthe rules —the matters

covered by draft Rule 102 — also is an inportant question. The
choice will depend in part on what the rules actually do, and on
the confidence we have in the rules. The FJC has provided

i nformati on about the nunbers of cases involving various dollar
recovery demands brought in federal courts over a ten-year period.
The records for about 70% of the cases did not show any stated

dol I ar anount. Oten a stated amount was not relevant to the
relief requested, but for many of the cases it seens |ikely that
the records were inconplete. Nearly 12% of the cases involved

demands for $50,000 or |ess. Al though this is a very large
fraction of the cases in which there was a stated denmand, that
conparison of itself does not provide nuch guidance to the tota
portion of the docket that involves demands in this range.
Dependi ng on the approach that is taken, it may be inportant to
consi der adoption of a requirement that a definite anobunt be
pl eaded — either for all actions in federal court, to defeat
evasion of a mandatory rule directing that all cases of below a
certain dollar level cone into the new procedure, or for cases in
which the plaintiff seeks to elect the new procedure.

If this project is pursued, it will be inportant to identify
t he people who can help. Sone help can be found from | awers who
decide not to bring litigation in federal court, although subject-
matter jurisdiction is available, because of the conplexity of
federal procedure. More help may be found from | awers who do
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bring to federal court actions that involve rather snmall anounts of
noney, or that involve inportant principles but cannot support big
litigation expenditures. Experience in state small-clainms courts
may be consulted, but it is questionable whether procedures
designed for the problens that typically come to snall-clains
courts will work for the actions that nmay be brought to federa
courts.

Di scussi on began with t he question of pleadi ng dol | ar dermands.
It was urged that actual recovery should be |limted when the
sinplified rules are invoked.

It was observed that Massachusetts has a set of pro se rules
that are contained in a short panphlet, expressed in terns that aim
at a sixth-grade reading conpetence. Such rules would be very
different than the sinplified rules draft advanced here.

Thomas W1 ging observed both that dollar demands are not
rel evant in nmany federal actions, and al so that the el ectronic data
reporting fornms do not require information about the anount
demanded. The FJC figures do not support the conclusion that
specific dollar demands are made only in 30% of federal actions.

It was asked what mght be done to nake sinplified rules
attractive to plaintiffs, to encourage themto opt into the system
to the extent that it m ght be nade optional. One incentive could
be provided by establishing both a right to an early trial and an
opportunity for a short trial.

Cauti on was expressed by aski ng whether there is a sufficient
nunber of cases to nake it worthwhile to adopt a set of sinplified
rules. |If application of the rules is nade nandatory, as in the
draft Rule 102 application to all cases involving less than
$50, 000, there will be alot of litigation over the amount actually
involved. Plaintiffs may add clains for punitive danages to escape
application of the rules. And defendants nust have an incentive to
the extent that the rules are made elective — the draft would
provi de a procedure for consent of all parties when the danages
demand ranges between $50,000 and $250, 000, and another consent
procedure applicable to all cases.

The view was expressed that "if you provide it, they wll
cone."” There are types of cases where this may nake sense. The
dollar limts could easily be raised to $500,000. There is a |ot
of concern over expense and del ay. Corporate defendants would |i ke
this procedure as sonething nore attractive than the present choice
bet ween spending large sunms on attorney fees or on paying off
plaintiffs to avoid spending | arge suns on attorney fees.

It was suggested that "good | awyers are doing this now, when
the relative uncertainty of jury verdicts puts all parties in
fear.” But it nmay not be wise to raise the dollar Iimts. Perhaps
we should rely on agreenment of the parties to invoke the new
procedur e. And a firm dollar cap on damages would provide an
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incentive to defendants to agree.

It was agreed that surely this project should go forward. But
attention should be given to notion practice. Mtions can becone
an i mportant source of expense and delay. The firmsix-nonth tri al
date al so could be a problem It would helpto find a way to build

magi strate-judge trial into the system To the extent that
application of the rules is made to depend on agreenent of the
parties, it would be easy to provide that trial will be held by a

magi strate judge or district judge depending on overall docket
managenent needs.

The dollar limts were approached from another direction,
aski ng why the nandatory limt is set bel owthe amount required for
diversity cases. Under this approach, only federal question cases
woul d ever fall within the mandatory reach of the rules. The
dollar limt mght be set at double the anpbunt required by 8§ 1332
for diversity jurisdiction. Alternatively, an elective procedure
could work without any need to refer to dollar Iimts or limts on
other renmedies. And MIler Act cases are a good illustration of
the types of federal-question cases that m ght be brought within
t his procedure.

It was urged that caution should be observed in approaching
trial by magi strate judges. Many | awers are reluctant to consent
totrial by magi strate judge because it is difficult to explain the
consent to a client "when sonething goes wong."

Professor Coquillette observed that sinplified procedure
reforns are very attractive. In our comon-law tradition, they
date back at least as far as 1285, when a set of ten sinplified
rules was adopted for commercial disputes. But we should be
careful to consider the question whether these rules, or sone ot her
rules, mght be adopted to help pro se litigants. At the sane
time, the sinplified rules approach could easily be used for cases
that involve nore than $50, 000.

Drafting in ternms of "nonetary relief" nay prove unw se.
There is a lot of state-court litigation over this and simlar
ternms, addressing questions raised by costs, attorney fees, treble
damages, punitive danamges, and |ike supplenents to conpensatory
awar ds.

The question was asked agai n: what should be done under the
draft if a defendant prefers to invoke these rules, and noves to
i nvoke them on the ground that the plaintiff cannot possibly
recover nore than $50, 000?

It was suggested that many |awers would find sone set of
sinplified procedures attractive for many cases. This led to
expanded discussion of the idea of capping danages. Def endant s
would find sinplified rules very attractive if they could be
assured that the stakes would not rise above a stated |evel
Devel oping litigation budgets would be nuch nore reliable. | f
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consent of the parties is required, there is no need for a dollar
limt. It is the cap that is inportant, not the absolute |evel of
the cap. There nay be nany cases in which all parties would agree
to invoke sinplified procedures even though hundreds of thousands
of dollars are in issue. And in any event, it was urged that any
dollar limt should be high enough to capture sone diversity cases.

One of the questions raised in the introductory materials is
whether the sinplified rules mght provide for nmmjority jury
verdicts. It was urged that this topic should be put aside. Any
such proposal woul d prove divisive —virtually all plaintiffs would
favor majority verdicts, while virtually all defendants would
oppose them Such a feature would discourage use of the new
system

Thomas W I I ging observed that any new set of sinplified
procedures woul d be a dramatic change for the federal courts. "W
cannot research the future." Perhaps it would be desirable to find
a way to establish a pilot project in a few courts to provide a
firmbasis for study before seeking to inplenment a new system for
all federal courts. The Federal Judicial Center woul d be avail abl e
to hel p.

Anot her conmittee nenber observed that in his state |awers
are often reluctant to go to federal court because of the delay,
the "paper jungle,” and |ike concerns. A sinplified set of
procedures woul d be very attractive. But the dollar Iimts should
be raised. And the nonunani nous jury should be avoi ded.

A judge noted that a court’s ability to ensure a firmtrial
date is affected by the length of trial. It is nmuch easier to give
a firmdate if trial is limted to one day or tw days. It was
added that given an expedited pretrial process, short trials are
nore likely to occur naturally even if the rul es do not include any
limt on trial |ength.

The question was rai sed about the types of cases that m ght be
reached by new rules. Some would be cases now filed in federa
courts. Ohers would be cases filed in federal court only because
of this procedure. And we need to consider pro se cases, and
whet her the attenpt to adopt sinplified procedures for sone cases
woul d generate nmonmentum to consider also a set of procedures for
pro se cases. And it was noted that if there is a satisfactory
procedure for noney-only cases, demand will energe to extend the
procedure to cases seeking other fornms of relief.

The RAND study of the Cvil Justice Reform Act showed t hat
discovery is limted in many cases. The nore recent FJC study done
for this coomittee made simlar findings. It nay be useful to | ook
at these studies again to see whether they can afford information
about the types of cases best considered for a sinplified procedure
system

It was urged again that higher dollar limts are desirable.
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It was further suggested that there are consi derabl e opportunities
to adapt a sinplified procedure systemto pro se litigants. There
is a resenblance to the "tracking" systens that have been adopted
in sonme |local rules. The tracks devel oped for sinpler cases could
provi de good nodels for this project. W could find out, for
exanpl e, what Kkinds of cases went onto the sinplified tracks.
Thomas W I gi ng suppl enented this suggestion by observing that the
FJC studies of the "pilot" districts under the Cvil Justice Reform
Act could al so be useful in this regard.

Returning to one of the opening thenmes, it was noted that the
impulse for sinplified judicial procedure is kin to the
proliferating prograns for court-annexed ADR ADR schenes at tines
focus on "lowend" cases. There may be useful experience to be
gat hered here as well.

It was observed that experience in a |arge | aw school clinic
programhas shown that there are nany peopl e who have valid federal
clainms but for anpbunts so snall that no |awer will take them on.
Clinic resources are not adequate to the task, nor are other |egal
assi stance prograns. The claimnts are |eft alone, confronting a
judicial systemthat is for all practical purposes inaccessible.
But that does not nean that it is practicable to develop a pro se
procedure that will neet their needs.

The pro se discussion led to the observation that it is
inmportant to renmenber that pro se prisoner actions claima |arge
part of the federal docket. These cases require very truncated
pr ocedur es.

The sinplified procedure di scussion concluded wi th unani nous
agreenent that the project should be pursued. Judge N eneyer will
make final assignnments to the Subcommttee. Experience wth
seeking even relatively nodest changes to the class-action rules
and t he di scovery rul es has denonstrated t he nonentumof entrenched
procedures. Sinplified procedures for sone actions, if they can be
devi sed, nay provi de a new source of nmomentumthat, nany years down
the road, nay help in anending the rules for all cases.

Rul e 51

Rul e 51 has been on the agenda for sone tine, in response to
a suggestion by the Nnth Crcuit Judicial Council that an
anmendnent should be nade to legitimate local rules that require
requests for jury instructions to be subnmtted before the start of
trial. The commttee has concluded that this question should not
be left to local rule variation — if it is desirable to authorize
a direction that requests be submtted before trial, the national
rul e should say so. The committee has not determ ned whether it is
desirable to anend Rule 51 in this way, although it is aware that
the Crimnal Rules Conmmttee has published for comment an anmendnent
of the Crimnal Rules that would authorize an order for pretrial
reguests. Consideration of this issue may also involve other
changes designed to clarify the interpretations that have been
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grafted onto the text of Rule 51. A revised Rule 51 draft is
included in the agenda nmaterials for this neeting. It was
concl uded, however, that the questions presented by the draft are
sufficiently conplex that it woul d be better to defer consideration
to the spring neeting. Any advice fromconmttee nenbers to the
Reporter woul d be wel cone.

Next Meeting

The dates for the spring neeting were tentatively set at Apri
10 and 11, 2000.

Respectful ly subm tted,

Edward H. Cooper
Reporter



