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M NUTES
Cl VIL RULES ADVI SORY COW TTEE
April 10 and 11, 2000

The Cvil Rules Advisory Comrittee nmet on April 10 and 11,
2000, at the Administrative Ofice of the United States Courts in
Washi ngton, D.C The neeting was attended by Judge Paul V.
Ni emeyer, Chair; Sheila Birnbaum Esq.; Judge John L. Carroll
Justice Christine M Durham Professor John C. Jeffries, Jr.; Mark
O Kasanin, Esq.; Judge Richard H Kyle; Judge David F. Levi
Prof essor Myl es V. Lynk; Acting Assistant Attorney General David W
Qgden; Judge Lee H. Rosenthal; Judge Shira Ann Scheindlin; and
Andrew M Scherffius, Esq.. Professor Edward H Cooper was present
as Reporter, and Professor Richard L. Marcus was present as Speci al
Reporter for the Discovery Subcommittee. Judge Anthony J. Scirica
attended as Chair of the Standing Conmittee on Rules of Practice
and Procedure, Judge M chael Boudin attended as liaison fromthe
St andi ng Committee, and Prof essor Daniel R Coquillette attended as
St andi ng Commttee Reporter. Judge Norman C. Roettger attended as
liaison nenber from the Bankruptcy Rules Advisory Conmittee.
Prof essor Patrick J. Schiltz attended as Reporter for the Appellate
Rul es Advisory Conmittee. Marilyn Hol nmes, Peter G MCabe, Nancy
MIller, John K Rabiej, and Mark Shapiro represented the
Adm nistrative Ofice. Joseph F. Spaniol, Jr., attended as
Consultant to the Standing Conmittee. Thomas E. WIIging, Laural
Hooper, Marie Leary, Robert N emc, and Mlly Treadway-Johnson
represented the Federal Judicial Center; Kenneth Wthers also
attended for the Judicial Center. Observers included Scott J.
Atlas (ABA Litigation Section); John Beisner; Alfred W Cortese,
Jr.; Francis Fox (Anerican College of Trial Lawers); Jeffrey
Greenbaum (ABA Litigation Section — class actions); Janmes Rooks
(ATLA); and Fred Souk.

Judge N eneyer greeted Professor Jeffries to his first
neeting, and expressed appreciation for the |ife and regret on the
passi ng of Edward H. Levi.

I nt roducti on

Judge N eneyer noted that the di scovery proposal s sent forward
| ast year are now before the Suprenme Court, as transmitted fromthe
Judi cial Conference. It is hoped that the Supreme Court will act
by the end of the nonth to transmt the proposals to Congress.

If the discovery anendnents take effect Decenber 1, the
process wll have taken rather nore than four years. The
deli berate pace of the rulemaking process may at tines seem
frustrating, but it seens better than a process that, with greater
efficiency, mght efficiently make troubling m stakes.

Judge Scirica said that the Civil Rules Commttee will have to
start thinking about the style project. The project torewite the
rul es of procedure into clearer |anguage goes back a full decade.
The Appellate Rul es have been conpl eted, adopted, and applied in
practice. That experience is a success. The Crimnal Rul es should
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be submtted to the Standing Comrittee in June wth a

recommendati on for publication this August. |If the Crimnal Rules
restyling is successful, the Gvil Rules will be next inline. It
is accepted that the Evidence Rules will not be restyl ed.

Judge N eneyer responded that the style project will be an
enor nous undertaki ng. The benefits of consistency and clarity are
real. But early work has proved the difficulty of nmaking changes
that affect style only, not substance. This difficulty is

particularly acute when the present text is ambiguous; resolving
uncertainty as to present meaning can easily change the neaning.
It is possible to identify the "gaps and inconsistencies"
separately, asking comment whether there is a change i n neani ng and
whet her the change is desirable. But the sheer nunber of these
probl enms may hanper the public conment process that wll be
i ndi spensabl e to successful conpletion of the project. Sone well -
est abl i shed phrases, noreover, should remai n sacrosanct, whatever
their stylistic sins may be. The difference between "transaction
or occurrence" and "conduct, transaction, or occurrence" may seem
elusive, but it would be a nmistake to adopt a single phrase to
replace all of the variations that presently appear in the rules.
Even the nunbers of the rules are inportant. Renunberi ng Rule
12(b)(6), Rule 56, and like famliar rules could conplicate
research and confuse newer generations of |awers as they cone to
earlier cases.

Judge Scirica noted that the Style Project has been
coordinated with the expectation that the separate sets of Rules
wi |l be done in sequence.

Judge N eneyer turned to nmass torts problens. This comittee
has worked with Rule 23 for many years. |t has conme to seemthat
many of the questions surrounding Rule 23 are better addressed by
| egi slation than by rul emaking. The desirability of |egislative
sol utions seens particularly clear with respect to nass torts. The
Mass Torts Working Group was formed to bring in the contributions
of other Judicial Conference conmttees. The Working G oup
recommended creation of an ad hoc comm ttee constituted by nenbers
of several other comm ttees, but that recomendati on has not been
taken up. The other commttees, however, can continue to
coordinate their efforts. The chairs of other comm ttees attended
the nmass torts synposium at the University of Pennsylvania Law
School | ast Novenber. They expressed willingness to work together.
The chairs and other representatives net at the March Judicial
Conf erence, and agreed to mai ntain coordi nation, in part by neeting
at each Judicial Conference. The efforts of this conmttee and the
work of the Mass Torts Wrking Goup have generated much good
| ear ni ng. Maj or portions of the fruits are preserved in
docunmentary form The Federal Judicial Center, and Thonas
WIllging, help to provide continuity and consi stency.

Judge Scirica agreed that mass tort issues involve the need to
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consi der procedure, substance, court nanagenent, and judici al
educat i on. The Federal -State Jurisdiction Commttee is working
actively in this area, considering such bills as the venerable
singl e-event mass tort bill, state class-action bills, a bill to
supersede the Lexecon decision by expanding 8 1407 to permt
transfer and consolidation for trial, and asbestos bills. The
Court Adm nistration and Case Managenent Conmittee, Bankruptcy
Comm ttee, and Judicial Panel on Miultidistrict Litigation are al
involved as well. The Federal Judicial Center is rewiting the
Manual for Conplex Litigation. All of these forces wll
continually share information about their work. Coordination by
this means will prove nore difficult than it would be through an ad
hoc committee, but it can achieve real results. It is tinme to put
to use all of the know edge that has been accunul at ed.

Judge Ni eneyer introduced the legislation report by noting
that Congress is interested in many civil-procedure topics. Bills
are regularly introduced to amend one rule or another by direct
| egi slative action. Wth the help of the Rules Comm ttee Support
Ofice, coordinating wth the legislation staff of the
Adm nistrative Ofice, we attenpt to have the underlying i ssues and
concerns rerouted into the Enabling Act process.

John Rabi ej gave the legislation report. The Support Ofice
is currently nmonitoring some 30 bills, which are listed in the
agenda material s. The asbestos bill reported out by the House
Judiciary Conmttee is nodeled on the CGeorgine settlenment; it is
bei ng consi dered by the Federal -State Jurisdiction Conmttee. The
Support O fice has been interested in a provision that, as first
drafted, would severely Iimt the aggregation of parties or clains.
The bill’s sponsors were persuaded to aneliorate this provision
quite extensively. There also is a peculiar class-action provision
that seens to be an artifact of the structure that was adopted for
t he aggregation provision, but that mght be read to prohibit a
request to be excluded froma Rule 23(b)(3) class. Efforts are
being made to win clarification of this provision. The bill, and
i ndeed the problens of asbestos litigation in general, are quite
contentious in Congress.

Another rules topic in Congress involves the Marshal’s
Servi ce. Congress cane close to passing a bill that would
virtually require a judge to approve any use of a marshal to nake
service. This provision was reduced in conference to a requirenent
that a report be made. The Marshal’s Service wants to elimnate
the provisionin Rule 4(c)(2) that requires a direction for service
by a marshal or other specially appoi nted person when the plaintiff
is authorized to proceed in forma pauperis or as a seanan. They
proposed a bill to amend Rule 4. It now seens likely that the
Service will instead request that the question be considered by
this commttee.

The M nutes of the October 1999 neeting were approved wth
correction of a typographical error.
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Rul es 5(b), 6(e), 77(d) Reconmended for Adoption

Amendnents to Rules 5(b) and 77(d) were published for coment
in August 1999, along with a request for coment on a possible

rel ated amendnent of Rule 6(e). The proposals were designed to
open the way for electronic service of papers other than initial
process. Q her nmeans of service were added as well. Par al | el

proposal s were published for coment by other advisory conmttees.

Rule 5(b) is restyled. Rule 5(b)(2)(D) is entirely new. It
provi des for service by any nmeans not |isted in subparagraphs (A,
(B), or (C, with the consent of the person served. Service by
el ectroni c means woul d be conpl ete on transm ssion.

I n response to public cooments, possible changes were prepared
for the text of the rule and for the Conmttee Note. Rul e
5(b)(2) (D) would require that the consent to service by el ectronic
or other neans be in witing. A new paragraph (3) would provide
t hat service under Rule 5(b)(2)(A), (B), or (D) is not effective if
the party maki ng service | earns that the attenpted service did not
reach the person to be served and the person to be served did not
deliberately defeat the attenpted service. The Note m ght be
expanded by stating that the consent nust be express, not inplied,
by observing that service through a court’s facilities m ght
include a notice of filing with an electronic link that allows
vi ewi ng, downl oadi ng, or printing; and maki ng suggesti ons about the
information that should be provided on giving consent.

Di scussion began with the observation that Departnent of
Justice concerns woul d be substantially satisfied by adding to the
Rul e a requirenment that consent be in witing, and by one version
of the draft note on the information to be provided in giving
consent. A Note statenent that consent nust be express, not
inplied, also is useful. There has been at |east one instance in
which a court took an e-nmail address on a letterhead to inply
consent to receive el ectronic service, an approach that shoul d not
be condoned by the rule. A notion was nade to add the witing
requirenent to the rule, and to add to the Note the statenent that
consent nust be express and the advice on the information to be
provi ded on giving consent.

Nancy MIler is working on inplementation of the electronic
case files project. She noted that the project is nowoperating in
four district courts and five bankruptcy courts; the District of
New Mexico also is operating an electronic filing system The

nunber of courts will increase gradually over the next few years.
The project wll take filings over the internet. Rul e 5(b)
el ectronic service will, for the next several years, occur in two
distinct contexts. In many courts, parties will be serving each
ot her el ectronically even though they are not filing
el ectronically. In other courts, the parties will both file and

serve electronically. The capability to effect el ectronic service
through the court’s system is built into the CMECF system
Adoption of this system however, wll be optional with each
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district. She urged that the Conmmittee Note should include the
statenent, made in one of the alternative versions, that a district
court may establish a registry that allows advance consent to
receive electronic service in future actions.

It was noted that the District Court for the District of
Col unbi a automatically sends out a formthat becones an el ectronic
directory. Wenever a lawer fills out the form the | awer can be
found in the directory for purposes of all future actions.

Respondi ng to experience in the Western District of Mssouri,
one of the present electronic filing courts, a sentence was added
tothe Commttee Note stating that el ectronic service through court
facilities can be acconplished by a notice that provides alink to
the filed paper. The initial draft referred to this as a
"hyperlink"; concern was expressed that the term nay be as
evanescent as so nmuch conputer technol ogy has been, and the nore
generic "electronic link" was substituted.

The sentence referring to a district court registry was first
drafted to refer to establishnent of a registry by local rule. It
was observed that the bankruptcy rul es have a simlar provision for
el ectronic notice that does not require a local rule. There is no
apparent reason to require a local rule for this purpose. The
reference to | ocal rules was del eted by conmon consent.

The draft also refers to description of the "format" for
consented service. It was asked whether this termis universally
accept ed. One response was that mnuch depends on the node of
"el ectronic" service. Facsimle transm ssion needs only the
t el ephone nunber as "format." Internet nmessages nay be little nore
conplicated. Attachnents, however, can present real problens as
di fferent word-processing systens are used. The extent of these

probl ens depends again on context. The electronic case filing
systemuses a portabl e docunent fornmat that is designed to preserve
the original paging system for all users; it is a major
i nconvenience if different users cannot readily refer to the
| ocation of itens in the docunent by a commobn page nunber. |t was
suggested that when the court systemis up and runni ng, every user
wi || have adopted a uniformcapacity. But for the tinme being, it

is desirable to suggest in the Comrittee Note that a person
consenting to el ectronic service should specify the format i n which
attachnents can be received.

The court registry for electronic service is likely to be a
registry of attorneys, rather than parties. Consent under Rul e
5(b)(2)(D) is to be consent of the person served; carrying forward
the long-standing provisions of Rule 5(b), Rule 5(b)(1) wll
continue to provide that service on a party represented by an
attorney is nade on the attorney. But there are circunstances in
whi ch the di stinction between attorney and party i s anbi guous — t he
United States enploys its own attorneys, as do many corporations.
If an Assistant United States Attorney or a nenber of a corporate
counsel office registers for electronic service, does that bind the
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party? May law firns encounter simlar problenms? This discussion
was curtailed by the observation that electronic service is
happeni ng al ready. Every effort should be nade to keep the process
sinpl e and to encourage people to use it. Courts should be able to
develop their own registries or simlar systenms wthout the
guestionabl e hel p that m ght be supplied by the dubi ous foresight
of this or any other commttee famliar only wth current
technology. What is inportant is that a court adopting a system
make it clear to those who sign on just what the system neans.

The conmttee then agreed to reconmend Rule 5(b) to the
Standing Cormittee with several particul ar changes. Consent under
Rul e 5(b)(2)(D) nmust be in witing; the Note will observe that the

writing can be provided by electronic neans. Ref erence will be
made to local district registries and like nmeans to facilitate
advance consent to electronic service. Reference will be made to

electronic notice fromthe court with an electronic link to the
paper electronically filed with the court. The second sentence of
the Departnment of Justice recomrended Note | anguage, set out at
page 8 of the agenda materials, will be incorporated in the Note
with m nor revisions.

It also was agreed that the Committee will consider adding
consent to electronic service as an itemin the Form 35 Report of
Parties’ Planning Meting.

In deliberating the draft Rule 5(b) that was proposed for
publication, this comrittee considered whether the rule should
address the problemthat arises when a person who has attenpted to
make el ectronic service | earns that service was not conpl eted. The
publ i shed proposal provides that service 1is conplete on

transm ssi on. But notice of nondelivery may be received after
transm ssion. The comm ttee concluded then that this problemcoul d
be addressed in the Conmittee Note. Virtually all |awers who
|l earn that attenpted service was not nmade will do whatever is
required to correct the failure. It was believed that no court
woul d hold that service is effective when the party attenpting to
make service actually knows that the attenpt had fail ed. The

Commi ttee Note, as published, observed that "actual notice that the
transm ssion was not received defeats the presunption of receipt
that arises from the provision that service is conplete on
transm ssi on. The sender nust take additional steps to effect
service."

The Appellate Rul es Advisory Committee is considering a rule
provi sion, supported by the commttee chair, that would read
"Service by electronic nmeans is conplete on transm ssion, unless
the party naking service is notified that the paper was not
received." This divergence fromthe proposed Cvil Rule raises the
guestion whether this commttee should reconsider. Draft Rule
5(b)(3), offered for consideration, would apply to all nethods of
service other than leaving a copy with the clerk for a person who
has no known address. It would provide that attenpted service is
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not effective if the party nmaking service | earns that the attenpted
service did not reach the person to be served and the person to be
served did not deliberately defeat the attenpted service.

The first observation was that if Rule 5(b) is to address the
guestion of know edge that attenpted service has failed, it should
address it for ordinary mail as well as electronic mail, facsimle,
and even — for the bizarre situations that at | east can be i nagi ned
— personal service. A provision that speaks only to electronic
service mght create unintended negative inplications for other
nodes of service.

It was asked whether it is prudent to propose an addition to
the rule without publication and coment. There are a nunber of
significant questions that need to be addressed. A litigant is
supposed to keep the clerk informed of a current address. If a
party noves and does not tell the court, the unsuccessful attenpt
at mail service should count as effective service. At least if we
are going to address failures of ordinary mail, this should be
published for conment. There nmay be far-reaching practical
consequences that we do not fully understand.

The di scussion turned to the variety of problens that nay be
encountered. One is the party who fails to provide an effective
address; mail or other nodes of service cannot be nade. Another
ari ses when an effort to reach a valid address fails — paper mail
is mangled in postal machinery or neets a physical accident en
route, and is returned to the sender for want of a workable
address; an el ectronic nessage is bounced back as undelivered; an
of fi ce worker served on behal f of an enployer brings it back to the
serving party objecting to any obligation to deliver it. It is
i mportant to distinguish two separate problens. One is whether an
attenpt to nake service counts as effective. The other is whether,
after an unsuccessful attenpt to make service, a duty renmains to
try again. The duty to serve may be excused i n sone circunstances,
as when a party has failed to maintain a current address with the
court clerk. There also may be circunstances in which a person to
be served deliberately seeks to avoid service.

The view was repeated that if these topics are to be
addr essed, they shoul d be addressed at | east with respect to postal
mail as well as electronic mail. The conbi ned topics, however, are
too conplex to take on w thout publication for coment. The
proposal should be sent to the Standing Conmittee with a
recommendati on for adoption without any provision that addresses a
party’s actual know edge that attenpted service has failed. The
probl em of failed service can then be studied nore carefully.

Professor Schiltz noted that the Appellate Rules Conmittee
felt that somet hi ng shoul d be sai d about el ectronic service because
e-mail "so often cones back." For postal mail, the probl em al nost
never arises. There is a danger that if the rule speaks to the
probl emin general terns, people will seek to take unfair advantage
of the opportunity for creating confusion.
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Rul e 5(b) (3) could be revised to address only el ectronic nail.
It was protested again that this approach would create negative
inplications for other failed nethods of service. But it was
rejoined that the Committee Note can say that no negative
i nplications are intended.

A notion was made to recommend Rule 5(b)(3) to the Standing
Committee, limted to el ectronic service. The notion was supported
with the observation that in the real world there has been no
problemw th ordinary mail. But it was agreed that the probl em of
del i berate efforts to defeat service need not be addressed; this
portion of the draft was del eted. As changed, the notion was
adopt ed.

At the April 1999 neeting the committee consi dered a proposal
to anend Rule 6(e) to treat electronic service in the sane way as
postal service. Rule 6(e) now allows an additional 3 days to
respond when service is nade by nail. The conmittee was di vi ded on
the question. The conclusion was a recommendation that Rule 6(e)
not be amended, but that a revised Rule 6(e) be published with a
request for comment on the need for revision. Public coments were
di vi ded, but several conments suggested that additional time should
be all owed. The essence of these comments ran in at |east three
di rections. The popular image of e-mail as instantaneous is
exaggerated; often there are substantial delays in transm ssion.
I n addition, nmessages are often received in garbled form a probl em
that arises nost conmonly with attachnments; it can take a few days
to arrange for delivery in intelligible form Finally, the added
time to respond is |ikely to encourage use of electronic service —
the added tine is not likely to deter a party fromseeki ng consent
to electronic service, and it is likely to encourage sone parties
to give consent. It mght be possible to add only one day for
el ectroni c service; one proposal was to add one day for electronic
service or service by overnight courier, and three days for
ordinary courier delivery. The Departnment of Justice is anong
those urging that at |east sone additional time be allowed to
respond after el ectronic service.

The Bankruptcy Rules Conmmittee clearly favors allow ng the
additional three days. It also believes that it is inportant to
mai ntai n consi stency between the Civil Rules and the Bankruptcy
Rul es on this question.

A nmotion was made to recomend to the Standing Commttee
adoption of the revised Rule 6(e) as it was presented for public
coment. Support of the notion was voiced by Judge Roettger, who
not ed that the Bankruptcy Rul es Conm ttee unani nously favored a 3-
day extension. A practitioner observed that his firmregularly
receives electronic nessages that can be deci phered only with the
assistance of the firm"help desk,” if at all. And it was noted
that there are likely to be cases in which different parties are
served by different nmeans, and perhaps at different tines,
destroyi ng any uni formresponse tine anyway.
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The notion to recommend adoption of the revised Rule 6(e) was
adopt ed.

Rul e 77(d) was published in a formthat would allow the clerk
to serve an order or judgnent in the nmanner provided for in Rule
5(b). The published version failed to change the provision for a
docket note to refer to "service" rather than "mail." This change
was agreed upon. A Conmittee Note reference to |ocal rules that
shoul d have been del et ed before publication al so was deleted. Wth
t hese changes, the committee voted to recommend adoption of the
Rul e 77(d) anmendnents to the Standing Conmmittee.

Copyright Rules, Rule 65(f), and Rule 81(a)(1): Recommended
for Adoption

The proposals published in August 1999 include a second
package that would abrogate the obsolete Copyright Rules of
Practice adopted under the 1909 Copyright Act. A new Rule 65(f)
would be adopted, confirmng the comon practice that has
substituted Rule 65 prelimnary relief procedures for the w dely
i gnored Copyright Rules. Rule 81(a)(1l) would be anended to del ete
t he obsol ete references to copyright rules, and al so to i nprove the
expression of the relationship between the Cvil Rules and the
Bankruptcy Rules. Such little public comrent as was provided on
t hese changes was favorable. Rule 81(a)(1) would be further
anended to delete an obsolete reference to nental health
proceedings in the District of Colunbia. The conmittee voted to
recormend the changes for approval by the Standing Conmttee and
transm ssion to the Judicial Conference.

Rul e 82 Recormended for Adoption

The final sentence of Rule 82 provides that an admiralty or
maritinme claim "shall not be treated as a civil action for the
purposes of Title 28, U S.C. 88 1391-93." A nenber of the public
has suggested that since 8 1393 was repealed in 1988, Rule 82
should be anmended to refer to "88% 1391-1392." The committee
approved this suggestion, and decided to recomend to the Standing
Conmittee that the amendnent be transmtted to the Judicial
Conference as a technical and conform ng change that does not
require publication for coment.

Rule 7.1: Reconmendation for Publication

Judge Ni eneyer opened discussion of the draft Rule 7.1 on
di scl osure by observing that there have been news reports of cases
i n which judges have inadvertently failed to disqualify thensel ves
because of a failure to connect with financial information that
requi res disqualification. The Codes of Conduct Committee is
wor ki ng on these probl ens, and has urged the Standing Commttee to
adopt procedural rules governing disclosure. Mrilyn Hol nmes, who
provi des staff support for the Codes of Conduct Comrittee, is
attending this neeting to help the discussion. At present,
Appellate Rule 26.1 is the only procedural rule that addresses
financial disclosure. The Codes of Conduct Conmmittee believes that
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Rule 26.1 is a satisfactory nodel for the district courts. The
Standing Conmittee is taking the lead on this topic, because
coordination is required anmong four advisory conmttees; only the
Evi dence Rules Comm ttee can disclaimany interest.

Judge Scirica agreed that this project has, in part, cone
"from the top down," contrary to the usual Standing Conmittee
policy of waiting for proposals to originate in the advisory

comi ttees. It nmakes sense to have the same provision for the
Cvil and Crimnal Rules. There are special concerns that nay
justify different provisions in the Bankruptcy Rules. If the

district court rules head in a different direction from present
Appel late Rule 26.1, a process that seens to be developing as to
sonme details, the Appell ate Rul es Comm ttee nust becone i nvol ved as
well. John Rabiej and Marilyn Hol mes brought the chairs of the
Standi ng Conm ttee and the Codes of Conduct Commttee together to
seek a common approach.

There have been two recent waves of enbarrassing publicity
about i nadvertent failures to recuse. Congress is sensitive to the
pr obl em Menbers of Congress understand that the failures were
i nadvertent, but do not want the problem to recur. They woul d
prefer that the Judicial Conference cone up with an answer, and the
rules process seens to provide the best available Judicial
Conf er ence appr oach.

The Standing Committee hopes the Advisory Committees will
devel op the sane proposal, or at |least very simlar proposals, so
that in June the Standing Commttee can frame a common proposal.
The proposals woul d be published for public comrent in August.

There is a persuasive argunent that this topic is one that
shoul d not be addressed in the rules of procedure. But there is
strong reason to act. And Appellate Rule 26.1 has opened t he door.
The Conmittee Note to Rule 26.1, which was first adopted in 1989,
recogni zes that sonme courts nmay wish to exact nore detailed
di scl osures by local circuit rule. This approach may be the nost
satisfactory nmeans of establishing a national policy.

Adoption of rules for the district courts simlar to Appellate
Rule 26.1 will not address the specific incidents of
i npl enent ati on. Devel opnent of the right software for conputer
mat ching, and judicial alertness, are critical to successful
i npl enent ati on.

It nust be recognized, further, that district judges face
probl ens di stinct fromthose conmonly encountered in the courts of
appeal s. Default judgnments, dism ssals, and requests for energency
or routine adm nistrative action often cone before the judge with
little warning and little occasion for deliberation or inquiry.
Judicial action is routine in nmany matters.

The Federal Judicial Center study shows that many circuits
have expanded on the requirenents of Appellate Rule 26.1. They
broaden the scope of disclosures, and the character of the parties
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t hat must nake disclosures. (Appellate Rule 26.1 applies only to
nongover nnental corporations.) And, although there is no rule for
the district courts akin to Rule 26.1, several districts have
adopted their own local disclosure rules, often requiring nore
extensive disclosure than that nandated by Rule 26.1. And of
course disclosures are required by a variety of other district
court practices.

There is a difficult question whether |ocal rules should be
prohi bited when a national rule is adopted. The Conm ttee on Codes
of Conduct is inclined to the view that |ocal rules should be
prohi bi t ed. But there are at |east two concerns that nust be
consi der ed. First, disqualification decisions are a matter of
great sensitivity. Judges are anxious to have all the information
needed to protect their own integrity and the integrity of their
courts. Second, sonme of the local variations nmay be val uabl e;
al l owi ng |l ocal practices to continue may generate i nformation that
can be useful in expanding the approach of Appellate Rule 26.1.

There also is a question, framed by draft Rule 7.1., whether
expansi on of the Appellate Rule 26.1 nodel of disclosure should be
acconpl i shed only through the protracted and cunbersone Enabli ng
Act process. The draft rule provides for adoption of disclosure
forms by the Judicial Conference if greater disclosure seens
desirabl e.

Professor Coquillette reported on the deliberations of the
Bankruptcy Rules Committee. That conmittee reached several
concl usi ons. There should be a national rule for the district
courts nodel ed on Appellate Rule 26.1. The rule mght well allow
t he Judi ci al Conference to adopt forns requiring greater disclosure
i f the Judicial Conference conmes to believe that greater disclosure
is desirable. The Judicial Conference process could allow nore
frequent and smaller adjustnents than can be acconplished by
continually revising national court rules. The Judicial Conference
shoul d have sole discretion whether to adopt any form at all
Local rules should be permtted. But — and perhaps nost inportant
— room should be left to adopt distinctive Bankruptcy Rules.
Bankruptcy practice often invol ves t housands of parties in a single
proceedi ng, and sone adjustnments nmay be required to reflect this
fact. Judge Roettger seconded the observation that bankruptcy
practice encounters uni que probl ens that may require a uni que rul e.

Prof essor Schiltz observed that the Appellate Rules Conmittee
continues to support Appellate Rule 26.1. Over tinme the Appellate
Rul es Conmittee has tried to require nore expansive disclosures
than Rule 26.1 now requires, but that has proved inpossible to
"sell." The Appellate Rules Commttee supports local rules. It
seens likely that the Appellate Rules Comrittee wll support
anmendnent of Rule 26.1 to authorize devel opnent of disclosure forns
by the Judicial Conference, interns simlar to draft Rule 7.1, and
al so will support amendnment of Rule 26.1 to require suppl enentation
when there is a change in the circunstances reflected in the
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initial disclosure statenent.

Marilyn Holnmes agreed with the conmon observation that
Appel late Rule 26.1, and the parallel draft Rule 7.1(a)(1), is a
narrow rule. The rule reaches only financial interests, and not
all of those. The Committee on Codes of Conduct is interested only

in disclosure of financial information that automatically
disqualifies a judge. Thus it would like to discourage |oca
rul es. The local rules do not seem to work well. Addi t i onal

information would, to be sure, lead at tinmes to disqualification.
But the Cormittee is interested in devel oping conflicts screening
software; a simlar programw ||l be built into the el ectronic case
filing program that the Administrative Ofice is devel oping.
Information will be put into the systemas the parties and firns
involved in any particular litigation supply it; the systemthen
will conpare this information to all of the information the judge
has put into the system

The draft Rule 7.1 was then introduced. The agenda materials
i ncl ude several different nodel rules, and a variety of Conmttee
Note drafts. Provisions fromthe different rules and paragraphs
from the different Notes could be mxed and conbined in nany
di fferent ways. The nodel that seens to conmand the greatest
support, however, is the one that is put first. This nodel is
based on Appellate Rule 26.1. The core disclosure requirenent is
the sane as Rule 26.1. But there are several variations. The
first variation requires a nongovernnental corporation to file a
"nul 1" report when it has no information to report. This provision
was added to the draft at the suggestion of the Codes of Conduct
Comm ttee, and should prove hel pful to show that the |ack of any
di sclosure information reflects a |ack of information to disclose
rather than inadvertent failure to file. The task of court clerks
wi || be considerably eased by this provision. A duty to suppl enent
the initial disclosure is added. QO her variations reflect
di fferences in the circunstances of the district courts as conpared
to the courts of appeals. Because district judges often are called
upon to act imediately on filing, or soon after, the tinme for
filing provision is made nore demandi ng. The nunber of required
copies is reduced to two because district courts rarely act in
panels of three. And a provision is added to require the clerk to
transmt the disclosure information to the judge assigned to the
case.

The nost i nportant departure of this nodel fromAppell ate Rule
26.1 is Rule 7.1(a)(2). This provision requires all parties to
file a form providing any additional information required by the
Judi ci al Conference. The prospect that additional disclosures my
be found desirable seens supported by the fact that nobst of the
courts of appeals have adopted local rules that expand on the
requi renents of Rule 26. 1.

Unlike sone of the other nodels, this draft rule does not
speak to the local rules question. A nunber of different
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approaches to local rules are reflected throughout the other
drafts. Some of these approaches explicitly note the part of the
Note to the original Appellate Rule 26.1 that recogni zes that the
circuits may wi sh to require additional disclosures by |local rule.

Judge Ni eneyer observed that the question requires sensitive
accomodation to the views of the other advisory conmttees, the
Standing Conmmittee, and the Codes of Conduct Committee. The
guestion whether to require nore information than Appellate Rule
26.1 requires nay be conprom sed by adopting Rule 26.1 but
providing a discretionary power to supplenent by Judicial
Conference formif the Judicial Conference cones to believe that
suppl enentation is desirable. The neans of acconplishing
di scl osure remains essentially a matter of court adm nistration,
not procedure, and action by the Judicial Conference with the
support of the Codes of Conduct Conmttee and the Administrative
O fice may prove nore fl exi ble than the Enabling Act process. This
approach does not mandate any additional disclosures, but |eaves
t he path open.

Judge Nieneyer further observed that the question of |oca
rules is particularly difficult. Over the years this conmttee has
tried to preserve the viewthat national problens deserve answer by
uni form national rules. Local rules are appropriate only when
there is a reasonabl e prospect that variations in |ocal conditions
war rant di vergent rules. Local rules are a hardy speci es, however,
and constant vigilance is required. It is unconfortable to adopt
a national rule and, at the same time, to countenance |ocal rules
wi thout any hint of different |ocal circunmstances that m ght
justify disuniformty. But at the sanme tinme, it will be difficult
to requi re abandonment of present local rules. Rather than bl ess
local rules in the text of the Rule, it may be best sinply to
recogni ze the legitinmacy of local rules in the Conmittee Note.

Judge Roettger suggested that the brief and noncommittal
recognition of local rules in a sentence appearing on page 7 of the
agenda materials was consistent with what the Bankruptcy Rules
Conmittee had in mnd.

Prof essor Coquillette confessed to being "the archetypica
opponent of l|ocal rules,” but urged that a nodest exception would
be wise inthis instance. The Appellate Rul es Conmittee recognized
the legitimacy of local rules when it devel oped the original 1989
version of Rule 26.1. The Bankruptcy Rul es Conm ttee supports this
appr oach. Many courts, noreover, are firnmy attached to their
rules, and likely will fight for themin the Judicial Conference.
This is an exceptional situation.

Di scussion began with the note that the Judicial Conference
formprovi si on ext ends beyond nongovernnental parties. All parties
and |awyers could be included. This would be a very broad
expansi on beyond the reach of Appellate Rule 26. 1. It would be
useful to add to the Note sone version of the Note paragraph on
page 16 of the agenda materials that suggests that any formthat is
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adopted nay not apply to all parties, and in any event may be

limted to information that is not relevant to sone parties. It
will be up to the Judicial Conference to decide what to do in that
situation. But there will be a great advantage in either allow ng

noncovered parties not to file the formor, if it is not likely to
be evident whether a party is covered, to file a formthat sinply
says that none of the requested itens of informationis relevant to
a particular party. This approach would greatly ease the burden on
court cl erks, who otherw se could not readily deternm ne whet her the
absence of a formrepresents the absence of rel evant i nformation or

i nadvertence to the filing obligation. There would be little
burden on the parties if it beconmes established routine to file a
"null" report on a party’s first appearance.

The local rules issue was addressed with the suggestion that
it makes sense to permt |ocal rules. The Judicial Conference
form if one is developed, and the Adnm nistrative Ofice case
filing software, will exert a strong pull toward uniformty. But

if recognition of local rules is expressed only in the Note, it
will bedifficult toretract the comment w thout revising the rule.
The Judi cial Conference may develop a formthat, at sone stage of
evolution, warrants preenption of l|ocal rules. If we put
perm ssion for local rules into the text of Rule 7.1, as sone of
the drafts do, the Rule can be anended in the future to defeat
| ocal rules. It also is intrinsically desirable to address so
inmportant an issue in the text of the rule.

Anot her suggestion about |ocal rules was that it wll be
difficult to stop a judge or court from asking for nore
i nformation.

Mari|lyn Hol mes said that the Codes of Conduct Committee defers
tothe rules commttees on the | ocal rul es question. But she urged
that if the Note does speak to the question, it should speak in a
di scouragi ng way. Even as synpathy was expressed for this view, it
was noted that many courts believe that their present |ocal rules
are inportant and are working well. It would be difficult to
persuade the Judicial Conference to disregard their views. One
approach m ght be to say nothing in the Note, |eaving the possible
preenptive effect of Rule 7.1 for future decision. Since Rule 7.1
is closely nodel ed on Appellate Rule 26.1, however, the Conmttee
Note to Rule 26.1 that expressly recognizes local rules likely
woul d carry over at |least until the Judicial Conference should act
to adopt a disclosure form

Looking to the various draft Note provisions on |ocal rules,
it was thought that the | anguage of one, noting that districts are
"free to adopt" local rules was too perm ssive. The Note should
say that Rule 7.1 does not prohibit local rules. And it should say
that if the Judicial Conference adopts a form the Judicial
Conf erence can deci de whether the form preenpts | ocal rules.

It was asked whet her there is any need to i nclude t he proposed
subdi vision (c), which directs the clerk to deliver a copy of the
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formto each judge assigned to the action or proceeding. derks
are charged with many responsibilities that do not appear on the
face of the rules: why note this one in an express rule provision?
It was responded that in sone districts the clerks do not do this.
Delivery to the judge should be nmade routine. A nechani sm should
be provided to help the judge. A different response was that in a
different district, the clerk does this now. It also was asked
whether it is sufficient torequire delivery to each judge assi gned
to the action or proceeding. A judge or magistrate judge nay be
asked to act in a case assigned to another judge, often in
energency circunstances. |t was agreed that the rul e shoul d direct
the clerk to deliver a copy of the disclosure to each judge "acting
in the action or proceeding.” It was recogni zed that there may be
sonme circunstances of enmergency action in which this direction
cannot feasibly be honored, but the general direction seens useful.
Prof essor Schiltz ventured the prediction that the Appellate Rul es
Committee likely will not add to their Rule 26.1 a provision that
parallels this provision, for fear that it mght create negative
i nplications about the nature and extent of the clerk’s duties in
ot her situations.

The conmittee voted to reconmend publication of the preferred
formof Rule 7.1, as nodified to reflect the discussion.

Rul es 54, 58: Reconmendation for Publication

The Appel | ate Rul es Conmittee has devoted i ntense study to the
problems that arise fromthe interplay of Cvil Rules 54 and 58
with Appellate Rule 4(a)(7). Rul e 4 governs appeal tine. The
Suprene Court has ruled that the appeal tinme periods set by Rule 4

are "mandatory and jurisdictional"; an out-of-tinme appeal nust be
dism ssed for lack of jurisdiction. The event that signals the
begi nning of the appeal tinme period is inportant. In 1963, to

assure a clear signal, Cvil Rule 58 was anmended to require that
every "judgnment"” be set forth on a separate docunent. Entry of the
separate docunment would avoid any anbiguity. Appel l ate Rule
4(a)(7) borrows Rule 58: "A judgnent or appeal is entered for
purposes of this Rule 4(a) when it is entered in conpliance with
Rul es 58 and 79(a) of the Federal Rules of Civil Procedure.”

This well-intended and sinple requirenent has encountered
several obstacles. One of themarises fromG vil Rule 54(a), which
defines a "judgnment"” to include "a decree and any order from which
an appeal lies.” This definition does not stand up well.
Qpportunities for appeal have expanded since this part of Rule
54(a) was adopted in 1938. As one exanple, Rule 54(a) includes as
a "judgnent" any interlocutory order that woul d be found appeal abl e
under the collateral-order doctrine. One puzzling consequence
seens to be that the tinme to appeal a collateral -order appeal does
not begin to run unless the order is entered on a separate
docunent, an awkward concl usion. A worse consequence is that Rule
58 al so provides that a judgnment "is effective only when" set forth
on a separate docunment. Read literally, this conbination of Rules
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54(a) and 58 woul d nmean t hat, for exanple, an order denying a claim
of privilege made to resist discovery cannot be "effective" until
it Is entered on a separate docunent if a court of appeals would
conclude (as the Third Circuit now routinely does) that the order
i s appeal abl e.

This rel ati onship between Rul e 54(a) and Rul e 58 has been the
source of one of the specific concerns of the Appellate Rules
Commttee. Many judges do not follow the separate docunment dril
when ruling on notions of the sort that — when tinely nade —
suspend appeal tinme. These notions, enunerated in Appellate Rule
4(a)(4)(A), include post-trial notions wunder Rules 50, 52,
54(d)(2)(B), 59, and 60. Failure to enter the order on a separate
docunment is no problemin the circuits that hold that an order
denyi ng one of these notions i s not separately appeal able, that the
appeal nust be tinely taken from the underlying judgnent. Sone
circuits, however, have concluded that a separate docunent is
requi red because the order is appeal abl e.

Anot her untoward consequence of the separate docunent
requi renent has caused greater concern to the Appellate Rules
Committee. If aclearly and truly final judgnent is not entered on
a separate docunent, appeal time does not start to run. Thi s
consequence of the rules would not be troubling if district courts
routinely adhered to the sinple and easily inplenented separate
docunent requirenent. Routi ne adherence, alas, has not been
achieved despite nore than a third of a century to becone
accustoned to Rule 58. There are large nunbers of judgnents
entered years ago, in litigation |Iong-since believed to have been
concluded, that remain eligible for appeal. The Appellate Rules
Commi ttee views these judgnents as "tine bonbs" waiting to expl ode.

The Appellate Rules Comrittee initially undertook to address
this problemsolely through Appellate Rule 4. The price for this
approach, however, arises from the way in which GCvil Rule 58
interacts with other Cvil Rules as well as with the Appellate
Rul es. The tines set for post-judgnment notions by Cvil Rules 50,
52, 54(d)(2), 59, and 60 begin to run fromthe entry of judgnent.
If the Appellate Rules and the Civil Rules set different events as
the entry of judgnent, the integration between post-judgnent
notions and appeal tinme is destroyed. The initial Appellate Rules
proposal woul d have set the entry of judgnent on one of two events:
conpliance with Cvil Rules 58 and 79(a), or 150 days after entry
of the judgnent on the docket under Rule 79(a) notw thstanding
failure to set the judgnent forth on a separate docunent. This
approach woul d reduce the "tinme bonb" period for appeal purposes,
but woul d not affect the tinme for post-trial notions. Termnation
of the opportunity to appeal would not termnate the tinme to nake
a post-judgnment notion, which could be cut short only by entry on
a separate docunent. The judgnment m ght remain subject to revision
inthe district court, even though tine to appeal had passed. And
if the district court denied relief, that order itself would be
appeal abl e — and, under the nost troubling view, m ght support sone
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nmeasure of review of the original judgnment as well as the denial of
post -j udgnent relief. (This troubling view could draw directly
fromAppellate Rule 4(a)(4), which provides that if a party tinely
files a notion under Rules 50, 52, 54(d)(2)(B), 59, or 60, the tine
to appeal runs fromentry of the order di sposing of the last tinely
not i on. For want of entry of judgnment, the notion perforce is
timely.)

Convi nced of the need to undertake a joint approach, the C vil
and Appel |l ate Rul es Conmittees have proposed i ntegrated anendnent s
to Cvil Rule 58 and Appellate Rule 4(a)(7). A conform ng change
woul d be made to Civil Rule 54(d)(2)(B), but the Gvil Rule 54(a)
definition of "judgnment” would remai n untouched.

The reconmendation to bypass revision of Rule 54(a) rests on
great uncertainty as to the consequences that mght follow  Not
surprisingly, the word "judgnent" appears at nmany pl aces t hr oughout
the Gvil Rules. The Rule 54(a) definition does not integrate well

with all of them There are conpelling argunents that the
definition, by enconpassing any order from which an appeal Iies,
i ncludes too nuch. There are persuasive argunents that the
definition, expressed as "includes,"” is not exclusive — that
"judgnent" at tines should be read to include an event that is not
a decree and is not an order fromwhich an appeal lies. Very few

reported decisions tangle with these problenms, and the outcone is
often uncertain. Despite a parade of theoretical problens, the
rul e does not seemto have caused any real problens in practice.
The committee agreed that it is better to |eave Rule 54(a)
unt ouched.

Rule 58 is styled, and would be changed in two mmj or ways.
Rule 58(a) would continue to require that every judgnment and
anended judgnent be set forth in a separate docunment, but also
woul d nake it clear that a separate docunent is not required for an
order disposing of a notion for judgnent under Rule 50(b), to anmend
or make additional findings of fact under Rule 52(b), for attorney
fees under Rule 54, for a newtrial or to alter or anmend a judgnent
under Rule 59, or for relief under Rule 60. Thi s change woul d
address directly the lesser of the Appellate Rules Commttee’s
concerns.

The major change in Rule 58 is reflected in draft Rule
58(b)(2). This rule provides that judgnent is entered for purposes
of Rules 50, 52, 54(d)(2)(B), 59, 60, and 62, when it is entered on
the civil docket under Rule 79(a) and, if a separate docunent is
requi red, when one of two other events has occurred. It is enough
that the judgnent is set forth on a separate docunent. But if a
separate docunent is required but has not been provided, judgnent
is entered after 60 days fromentry on the civil docket. Although
these ternms do not speak directly to appeal tinme, draft Appellate
Rule 4(a)(7) conpletes the circle by providing that judgnent is
entered for purposes of appellate Rule 4 when it is entered for
pur poses of G vil Rule 58(hb).
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Judge Ni eneyer opened conmttee di scussion by suggesting that
there is no perfect solution to the problens created by the
inability of the systemto acconplish routine conpliance with the
separate docunent requirenent. The reporters for the two
commttees have |l abored diligently to craft a reasonably effective
solution. The rules intertwine in ways that should be approached
with care. The proposed solution mght well be accepted unless
clear flaws can be found.

Prof essor Schiltz, summarizing the Appellate Rules Conmittee

approach, observed that there are i ndeed nany conpli cat ed probl ens.
The conbi ned present proposals, however, seek to approach only the
| east conplicated of the problens. As matters now stand, failure
to enter judgnent on a separate document neans that the time for
post-judgnent notions and the tinme for appeal never starts to run.
There is wi despread disregard of the separate docunment requirenent.
I n readi ng sonme 500 separate docunent cases, nany appeared i n which
appeal s were taken 3, 4, 5, and even 6 years after final judgnent
was entered. W want to nmake sure that these tine periods do not
stretch on forever. The First Crcuit has addressed the probl emby
ruling that after three nonths the separate docunent requirenment is
wai ved. Other courts of appeals have adnmired this approach, but
have concluded that it is not an available interpretation of the
rules. The Appellate Rules Conmittee cannot address the problenms
alone, unless it is prepared to decouple the tine for appeal from
the tinme for post-judgnment notions.

The question whether a separate docunent is required for an
order that deni es a post-judgnent notion has generated ni ghtmarish
conplexities. Sone circuits hold that such an order i s appeal abl e,
but internms that frequently involve contradictions within a single
circuit. To nake it worse, sone circuits have read a separate
docunment requirenment into Appellate Rule 4, independent of the
Cvil Rule 58 requirenent that is limted by the Cvil Rule 54(a)
definition of a judgnment. But these circuits cannot agree on when
t he i nput ed Appel | ate Rul e 4 separate docunent requi renment appli es.

If proposed G vil Rule 58 is adopted, the Appellate Rules
Commttee can put aside its plan to adopt its own bypass of the
separate docunent requirenent.

The first question in the ensuing discussion asked whether
there i s an i nconsi stency between draft Rul e 58(a) and 58(b). Rule
58(a) says a judgnment nust be set forth on a separate docunent.
Rul e 58(b) seens to say that this requirenment is excused for sone
pur poses. The response was that the requirenment is not actually
excused. Draft Rule 58(d) provides that any party may ask that the
judgnment be set forth on a separate docunent, and Rule 58(a)
establishes the court’s duty to do so. All that happens is that an
efficient central neans is used to avoid witing repetitively into
Rul es 50, 52, 54(d)(2)(B), 59, and 60 the provision that notion
time starts to run when the judgnent is set forth on a separate
docunent and entered on the civil docket, or 60 days after it is
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entered on the civil docket.

An exanpl e was of fered of the benefits that may flowfromthis
new approach. Many actions are disnm ssed under the Prison
Litigation Reform Act, often w thout even serving the defendant.
The separate docunent requirenent is not always observed. Under
the present rul es, appeal tinme does not start to run — a def endant
who does not even know the suit has been filed and dism ssed
remai ns subject to the prospect of an appeal several years in the
future. Under the proposal, appeal tine will start to run 60 days
after the order of dismssal is entered on the civil docket.

It was asked how wi despread is this reported di sregard of the

separate docunent requirenent. Answers were offered that the
requi renent is observed in the vast mpjority of cases, and "all the
time in certain circunstances."” Professor Schiltz thought that the
cases he has read suggest that nost of the problenms will be

addressed by the draft Rule 58(a) exenption of orders that dispose
of the enunerated post-judgnent notions. One judge agreed that a
separate docunent is never used for an order denying a new trial

The question was rai sed whether it would be better to abandon
t he separate docunment requirenent. O, perhaps, the requirenent
could be limted to cases in which a party asks for one. The
virtue of the separate docunment requirenment is partly the clear
signal for notion and appeal tine limts, and partly as reassurance
that the court indeed believes that it has entered a final and
appeal abl e order. This virtue could be achieved for the benefit of
any party who cares for clarity and understands the rule by
requiring a separate docunent only when requested. It was
suggested that if the Rule 58 proposal is published for coment,
the transmittal letter should solicit comment on the alternative of
abandoning or limting the separate docunent requirenent.

Di scussion turned to questions of style. The draft in the
agenda materials converted the present Rule 58 requirenent that a
judgnment be "set forth" on a separate docunent to a requirenent
that it be "entered" on a separate docunent. It was readily agreed
that this effort at streamining was ill-advised. Entry and
setting forth are distinctive requirenments and events. The "set
forth" locution will be restored.

A nmotion was nmade to recommend to the Standing Committee
publication of the Reporter’s version of the Style Subcomrttee’s
version of Rule 58, on ternms that ask for comment on whether the
separate docunent requirenent should be retained. It was noted
t hat al t hough publicationitself would call attention to the buried
time bonbs and perhaps stir sone bel ated appeals, the Appellate
Rul es Committee has concluded that the risk nmust and will be run.
It also was noted that the Suprenme Court order transmtting
proposed rules amendnments to Congress ordinarily addresses the
guestion of application to pending cases, and that this process in
turn is limted by the provision in 28 U S.C. § 2074(a) that the
pre-anendnent rule applies when, "in the opinion of the court in
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which * * * proceedi ngs are pending,"” application of the newrule
"would not be feasible or would work injustice." After these
observations, the notion was adopted.

Two minor changes were proposed in Rule 54(d)(2)(B). The
first would parallel the Rule 58(a) proposal by elimnating the
requi renent that an order on attorney fees be entered on a separate
docunent. The second would conform Rule 54(d)(2)(B) procedure to
recent changes made in Rules 50, 52, and 59 that establish a
uni formrequi renent that a post-judgnent notion be "filed" nolater
than 10 days after entry of judgnent. These two changes can be
effected by sinply striking a fewwords fromthe present rule. The
Styl e Subconm ttee has proposed a conplete style revision of Rule
54(d)(2)(B) since the rule will be published for cooment. It was
observed that the nodified Style Subcomm ttee version presented to
the commttee was a vast style inprovenent on the present rule.
But concern was expressed that considerable tine nust be invested
to ensure that unintended consequences do not flow from a style

revision. 1In addition, there is a risk that problens mght arise
fromthe obvious differences in style and structure between this
part of Rule 54 and other parts. A notion to reconmend the

restyled version for publication failed. The notion to recomrend
publication of the sinpler revision of Rule 54(d)(2)(B) was
adopt ed.

A brief discussion ensued about the general difficulty of
i ntegrating new style conventions with the ongoi ng process of rule

anendnent . Real advantages can be achieved by pieceneal style
revision. Pi eceneal revision, however, runs the risk of
multiplying still further the many stylistic variations that have

energed in rules that have been revised on the advice of many
different committees. Wth rules that touch fundanmental aspects of
the civil adversary system noreover, attenpts to restyle
provisions that are not slated for changes of neaning may prove
dangerous. The recent project to amend t he di scovery rul es and t he
ongoi ng project to consider class-action rules, for exanpl es, have
del i berately put aside any effort to nmake stylistic changes. These
topi cs have wi despread inpact and generate intense feelings. It
was urged that the Standing Committee not adopt any requirenent
that a general style revision be nade of any rule, or even rule
subdi vi si on, whenever any anendnent is offered.

Rule 81(a)(2): Reconmendation for Publication

Rul e 81(a)(2) now includes provisions governing the tine to
make a return to a petition for habeas corpus. These provisions
are inconsistent wth statutory provisions, and also are
i nconsistent with provisions in the separate habeas corpus rul es
that are still nore inconsistent with the statutory provisions.
The Crimnal Rules Conmittee will propose sonme changes in the rul es
t hat govern habeas corpus proceedi ngs and those that govern § 2255
notions to vacate sentence. The Crimnal Rules Conmmittee has
recomrended that all reference to these matters be stricken from
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Rule 81(a)(2). The comittee agreed, voting to reconmend
publication of the draft Rule 81(a)(2) revision in the agenda
materials at the same tine as the parallel Crimnal Rules Cormmttee
proposal is published.

Report: FRAC

The Standing Committee Subconmittee on Rules of Attorney
Conduct continues to gather information and to deliberate, wthout
any need to nove inmediately toward conclusion of the project.
Judge Scirica and Judge N eneyer opened the report, noting that the
St andi ng Committee has pursued this topic over a period of several
years. The initial draft set of ten Federal Rules of Attorney
Conduct remains "in the wings." Variations of a sinpler dynamc
conformty nodel are being consi dered.

Prof essor Coquillette rem nded the conmmittee that the attorney
rules topic began not in the Standing Comrittee but in Congress.
In 1986 and 1987 Congress studied the questions raised by |ocal
rules, leading both to amendnents of the Enabling Act and to
creation of the Local Rules Project. So many |ocal rules dealing
with professional responsibility were found by the Local Rules
Project that the topic was put aside while other |ocal rules issues
wer e pursued. But several years ago the question was taken up.
The process has included several neetings to seek the advice of
| awyers, judges, and academ cs who have special know edge of
prof essional responsibility issues. The attorney conduct issues
are very sensitive. The local rules take many and inconsistent
approaches. The i nconsi stenci es have caused probl ens, particularly
for the Departnent of Justice. The reginmes adopted by local rules
often are i nconsistent with state rules — i n Del aware, for exanpl e,
the district court adopts the Mbdel Rules, while the state adheres
to the Mddel Code.

Prof essi onal responsibility issues cut across all conmttees.
The joint subcomrittee met in February to host a group of experts.
The di scussion focused on issues raised by a set of drafts of a
Federal Rule of Attorney Conduct 1. Five versions were presented,
noving in progression from a detailed nodel that expressly

addresses several issues to a very sinple nodel that sinply
i ncorporates local state rules. There will be another subcommttee
neeting in August or early fall. The deliberate pace has been

adopted deliberately, to work toward a strong and generally
accept abl e sol ution.

As work continues, there nay be a FRAC 2 to regulate areas in
whi ch the Departnment of Justice has encountered difficulties with
state rules of professional responsibility. Particular problens
have enmerged with respect to contact with represented persons and
calling lawers as grand-jury W tnesses. The Anerican Bar
Associ ation, the Conference of Chief Justices, and the Depart nent
are di scussing possible solutions, aimng toward revi sion of Mdel
Rule 4.2. Congress is interested in these questions. 28 U S.C 8§
530B was an effort to address state regulation of federal
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governnment attorneys, but it is wunfortunately drafted. By
comandi ng conpliance with both state rules and | ocal federal court
rules, the statute at tinmes requires the inpossible task of
conplying with inconsistent rules. Pending bills would either
repeal 8 530B or refer these problens to the Judicial Conference
for reconmendati ons.

There also nmay be a FRAC 3 to deal with bankruptcy issues.
Bankruptcy is distinctive because the bankruptcy statutes address
somre nmatters of professional responsibility, there are unique
conflicts-of-interest problens that arise from the multiparty
nat ure of bankruptcy proceedings, and there is a national bar. The
Bankruptcy Rules Commttee is considering these matters, but is not
aimng at i Mmedi ate acti on.

The Standing Committee continues to study the alternatives,
honoring its obligation to pronote consistency of rules and
ot herwi se serve the interests of justice. In the end, the decision
may be that there is no need for new rul es.

The ABA has set an Cctober target to distribute a prelimnary
draft of "Ethics 2000" proposals. It nmay be that the target wll
not be hit. There is no point in attenpting to nove out ahead of
t hese proposals in considering such specific issues as Mdel Rule
4.2. Discussion of these specific issues includes not only the ABA
commttees but al so the Departnent of Justice and t he Conference of
Chi ef Justices. The ABA recogni zes that sinple adoption of a Mdel
Rul e does not acconplish adoption by any state. The Mdel Rules
have not been unani nously adopt ed; the states that have not adopted
them i ncl ude such large states as New York and California.

And it has not been decided whether any federal rules
addr essi ng professional responsibility should be incorporated into
the existing sets of rules of procedure or whether an independent
set of Federal Rules of Attorney Conduct shoul d be adopted.

Report: Discovery Subcommittee

Judge N eneyer introduced the report of the D scovery
Subconmittee by noting that although the Subconmm ttee has gui ded
del i berations on the discovery anmendnents that now rest in the

Suprene Court, it has inportant issues left to consider. The
guestion of privilege waiver in docunent production is an inportant
one that attorneys still worry about, but it is also conplex.

Comput er - based i nfornmati on presents anot her great set of problens.
Enornous bodies of information are now kept in conputer-based
syst ens. Di scovery problens are beginning to energe. The
subconm ttee nmet on March 27 with groups of experts to learn nore
about the problens, and to begin to consider the question whether
rul es changes are appropriate.

Judge Levi began the report by stating that the subcomittee
is in an information-gathering node. He and Professor Marcus
attended the January |eadership neeting of the ABA Litigation
Section and |istened to a discussion about the opportunity to do
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sonmet hing by rul es changes to address di scovery of computer-based
information. Lawers who typically seek information are worried
about spoliation. Lawers who typically provide information are
worried about the costs and burdens of responding.

The March neeting presented three panels. The first panel,
conprised primarily of |awers, provided information about the
probl ens t hat have been encountered in practice. The second panel,
conprised primarily of judges but with a few |awers, addressed
possi bl e solutions, including the possibility of rules changes.
The third panel, conprised entirely of forensic conputer experts,
provi ded information about technol ogical problens and prospects,
costs, and the like.

One persisting problem arises from information that the
creator has attenpted to delete fromthe conputer. Vast anounts of
intentionally "deleted" naterial remain subject to retrieval.
Heroi c measures are required to conpletely and assuredly delete
i nformati on beyond the prospect of retrieval. Li ke an anci ent
pal i npsest, the investigator need only chisel away the overlying
material to reach the original underlying informtion.

There is sone interest in devel oping safe-harbor guides to
information preservation. Uniformy accepted retention protocols
woul d be wel comed by many.

Privilege problenms remain very nmuch under study. One
particul ar source of privilege problens arises fromthe fact that
the systens that "back up" conputer information to protect against

system failures typically back up all information in the order
received, wthout any differentiation or ordering. Sear ches
t hr ough back- up t apes for rel evant i nformation nmust

i ndi scrimnately review everything.

Battl es continue to be waged over the formin which conputer-
based information is produced. The party that has the information
may prefer to produce it in hard-copy form while the requesting
party may prefer to receive it in electronic form for easier
searching. The party who has the information nmay, on the other
hand, prefer to produce it inits current electronic form shifting
to the requesting party the burden of search; the requesting party
may have a contrary preference that the producing party do the
sear ch.

Cost -bearing has cone back to the discussion. Texas Rule
196. 4 i ncl udes cost-shifting as part of its regul ation of conputer-
based information discovery. It has been suggested that the

abandoned effort to make explicit provision for cost-bearing as
part of the bal ance between di scovery costs and di scovery benefits
m ght be revived for conputer-based information

It has been suggested that the Rule 34 definition of
"docunent” nmy deserve further consideration. More explicit
wor di ng might nmake it easier for | awers to convince clients of the
extent of the obligation to provide conputer-based information in
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di scovery.

Additions to Rul es 16(c), 26(a), and 26(f) have been suggest ed
to focus the parties and courts on the need to prepare for, and to
manage, conputer-based di scovery.

Wth all of this, many renmain uncertain whether any rules
anmendnent s woul d be hel pful. The subconmm ttee thinks that a second
conference would be hel pful, again on a reasonably nodest scale.
The Federal Judicial Center iswilling to help. One possible study
woul d be to undertake an in-depth analysis of ten cases that have
i nvol ved high | evel s of conputer-based discovery. It also may be
possible to develop a survey of nmgistrate judges through the
conput er systemthat |inks themtogether.

A subcommittee nenber observed that the March 27 neeting was
very informative. The judge participants made it clear that early
i ntervention case nanagenent is very inportant.

Anot her observation was that often the di scovery fight is over
the nature of the search. It mght help to provide in the rules
that the notice of discovery can define the search nmethod, subject
to objection. Various nmethods of search are followed in practice.
In sone circunstances, the requesting party is allowed direct
access to an adversary’'s conputer system In other circunstances,
a party with conputer-based i nformati on may regard the very set-up
of its conputer system as highly sensitive and confidential
i nformation. The nmagistrate judges at the conference were not
inclined to adopt a special rule for conputer-based discovery.

Prof essor Marcus began his summary of the conference by
observing that we have cone a |ong way w thout getting closer to
the finish line. There was agreenent on sone points.

| ssues surroundi ng di scovery of conputer-based i nformation do

matter, and wll continue to natter. Peopl e make such
pronouncenents as that 35% of business information is never
rendered in hard-copy form No one has a "silver bullet.” But

there is a viewthat the internet will force greater uniformty in
t he neans of generating and preserving conput er-based i nformati on.

There is disagreenment whether we need rul es changes at all,
and on what rul es changes m ght be desirable if any are to be nade.
This is a noving target. Rul es changes are costly. If the
proposed anendnents now in the Supreme Court take effect, many
districts will have to adjust to deletion of the right to opt out
of the national rules. | medi ate adoption of still further
di scovery rul es changes m ght prove burdensone for them

Why is conputer-based information different?

Di scovery could be nmde easier by conputers. El ectronic
searching can be both nore thorough and much faster than a
docunent - by- docunent paper review. A "word search" my be

sufficient for many inquiries.
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But one |imt arises frominformation preserved in fornms that
can be searched only with obsol ete software or hardware.

The probl ens presented by back-up tapes probably are uni que.
They are created in a formthat nakes search difficult. They may
or may not be preserved over |ong periods of tine.

Conmput ers create "enbedded" data that the user frequently does
not know about. There is back-up information, cache files, and the
i ke as wel |l as encoded i nformati on about tinme of creation, changes
over time, recipients of e-nail, and so on.

Alot of information can be found after a long tine, including
enbedded information, supposedly deleted information, preserved
back-up tapes, and so on.

Preservation is a problem Sinply turning on a conmputer can
destroy information, and the destruction is in a random and
unpr edi ct abl e sequence. But not turning on the conputer can be
crippling. Even sonething as seemingly sinple as turning off an
automatic deletion program can immobilize a system after a
relatively brief interval

On-site inspection may be very i nportant. Querying the system
of another party, or of a nonparty, may be t he nost effective neans
of finding information.

The existence of experts in the field of conputer-based
discovery is itself a synptom of the differences between
traditional forns of information and conputer-based fornmns.

Al'l of this leaves the questions of what to do. Work at
educating judges and |lawers on the problens and prospects of
conput er - based di scovery? Urge creation of a manual, simlar to
the Manual for Conplex Litigation? Make changes in the discovery
rul es?

Current suggestions begin with those that are relatively
nodest. Rule 16 could be anended to nake conputer-based di scovery
a specific topic for the pretrial conference; Rule 26(f) could be
anended to meke it a subject of the parties’ neeting to plan
di scovery. Initial disclosure requirenments could be expanded to
include information about a party’s conputer-based information
system Rule 30(b)(6) could focus on discovery addressed to the
people within an organization that know how conputer-based
information is maintained and retrieved. Rule 34 could require
production of information in conmputer-readable form requests could
be put in conputer-readable formto expedite the exchange. More
nodern term nology could be adopted into the rules. And Rule
26(a)(3) could be expanded to require advance disclosure of
conput er-generated trial evidence; Maryland is working on these
i Sssues now.

Broader issues nay be considered as well. (1) Presunptive
limts m ght be established for discovery of back-up tapes, perhaps
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providing that there is no need to search except on court order, or
per haps providing presunptive tinme limts for the backward search.
(2) Sonmething mght be addressed to information preservation,
al though the rules do not now address preservation issues. One
focus for a preservation rule mght be coupled to the Rule 26(d)
di scovery noratorium requiring that information be preserved
t hrough t he noratoriumperiod; i mrediate creation of mrror copies
m ght be required, although it will be difficult to define the
portions of wdely dispersed conputer systens that nust be
preserved in this fashion. (3) The problem of "deleted"
information mght be addressed, perhaps in Rule 26(b)(2). The
pur pose would be to Iimt the circunstances in which a respondi ng
party is required to incur great expense to recover deleted
i nformation. One chall enge woul d be to define del etion of nmateri al
that may have come into many conputers and have been deleted from
fewer than all. (4) Cost-bearing provisions nay be nore
appropriate with respect to conputer-based i nformation than in nore
general ternms. (5) Perhaps there is roomto inject courts into the
task of regulating "on-site" inspection and query processes. Sone
protocol or predicate mght be created. (6) Privilege waiver by
i nadvertent production remains a challenging problem The |ong-
pendi ng provision for a "quick |ook"™ that does not qualify as
producti on and does not support waiver may not work for conputer-
based information: the quick ook is the only | ook. There may be
vast anounts of information that cannot be confortably screened in
any other way. An alternative has been suggested, allowing a
defined period of time after production to assert privilege and
retrieve the assertedly privileged informati on. But the anpbunts of
material involved may nmean that this approach sinply shifts the
time frame without reducing the burdens. (7) Some cl ai ns have been
made that conputer-based information cannot be produced because
access i s possible only through use of copyrighted software. These
claimts may well be bogus. But it may be difficult to attenpt to
define the substantive reach of fair use or simlar copyright
concepts, or to control the interpretation of copyright |icenses,
by court rule. (8) It might be possible to define the extent of a
reasonabl e search by adopting a preference for key-word, boolian,
or other search nethods. (9) So-called "legacy" data nay present
special problens of burden, involving the need for archival
searches for obsolete equipnment and software to retrieve
i nformation preserved i ndependently of the neans of access. But it
is difficult to know what a rule provision mght do.

All of this reduces to the general proposition that if
possible, it would be desirable to reduce unnecessary burdens on
parties who face requests to discover conputer-based infornmation
and al so to reduce the unnecessary hurdl es that may confront those
who nake the requests. But we are far from reaching that goal
Advice will be wel comed.

Gener al di scussion began with Rule 34(b), which provides that
a party who produces docunents shall produce themin orderly form
The "shuffl ed response” used to occur regularly, but is supposed to
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be prohi bited now. Perhaps an equival ent provision can be adopted
for discovery of conputer-based information. But back-up tapes
will present a problem there is little apparent reason in the
busi ness purposes they serve to adopt a nore orderly system of
preservati on.

It also was noted that a "freeze" order to preserve conputer
i nformati on agai nst accidental or deliberate destruction can be
di sruptive. The disruption grows as information is dispersed nore
broadl y throughout nunerous desk- and |ap-top conputers. There
seens to be a transition from centralized record-keeping of the
sort that characterized the "mai n-frame" conputer era. Mgration
to personal conputers has | ed to di spersed and unor gani zed records.

Stories are growing that plaintiffs with nodest assets are
deterred frombringing litigation on strong clainms by the costs of
conput er discovery. A plaintiff who has even a snmall nunber of
personal conputers in a business office may find that a thorough
search in response to routine discovery requests can be
prohi bitively expensive. |If we start fiddling with the rules we
may expand t he actual hours required for di scovery — present | evels
are quite nodest in nost litigation, as reveal ed by the FJC study.

The March 27 neeting and ot her sources of information nake it
clear that there is intensive work with consultants to effect
conput er - based di scovery, both in maki ng di scovery requests and in

r espondi ng. Di scovery may be nmde easier if the experts are
brought together early in the process. But all of this is very
expensi ve. And it nmay seem frightening that the parties and

| awyers cannot manage discovery without the help of nonlawer
experts.

It has been suggested that the cost of retaining conputer
experts may decline as the market responds to expand the nunber of
experts. But such reductions may not occur. There are a grow ng
nunber of actions between parties who both have nmuch conput er - based
i nformati on and who are seeki ng extensive di scovery of each other.
Thi s seens a new phenonenon.

It will be inmportant, if it is possible, to differentiate by
rule between the basic information that is really needed for
litigation and the costly and marginal information. Cost-bearing
may be an appropriate approach: it puts the burden of decidi ng how
much a conputer search is worth on the party who wants the
i nformation.

Anot her observation was that the ranks of conputer experts may
expand to include experts based in the big accounting-consulting
firms, and that this could in turn exert pressure toward the
nmul tidisciplinary practice firns that are the subject of current
debat e.

Bot h business practices and litigation practices seemto be
evolving at arevolutionary rate. One devel opnment that coul d bring
inmportant relief is quite outside the civil rules. There is said
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to be real pressure toward greater uniformty of docunent creation,
and toward commonly accepted standards for docunent preservation.
I f brought to fruition, these devel opnents coul d be quite hel pful.

Wth all of these possibilities, it remains inportant to ask
whet her we need new di scovery rul es. It was suggested that the
present rules provide adequate tools. What judges need for
ef fective managenent is not so much new rul es as real know edge of
t he technol ogy. These probl ens shoul d be addressed in the opening
st ages of case managenent. It may be enough to educate judges, and
per haps anend Rul es 16(c) and 26(f) to encourage early attention to
t hese i ssues.

It was urged that it takes so long to make a rule that the
subconm ttee should continue to work vigorously. Rule 34 m ght be
revi sed; "data conpilations fromwhich i nformati on can be obt ai ned"”
has a 1970-like ring and is no |longer adequate. Perhaps Rule 34
shoul d be anended to establish a presunption that conputer-based
records are to be produced in conputer-based form

Anot her suggestion was that the ease of instantaneous,
di spersed access to conputer-based i nformati on has i nplications for
di scovery in mass |litigation. Docunent depositories my be
out noded; nore efficient nmeans nay be available to ensure easy
access to the informati on that makes nultiple actions easy.

The need for continued work was expressed from a different

per specti ve. "Ganes are being played."” Di scovery burdens are
bei ng i nposed deliberately — first a demand i s nmade for hard-copy
information, then a demand is made for the sane information in
conputer format. This is happening in litigation that pits
busi ness firm agai nst business firm In consumer litigation,
wafted on the wings of notice pleading, discovery is changing
rapidly. The costs can be staggering. In all sorts of litigation,

nati onwi de and worl dwi de firnms, in which everyone has a conputer
present enornmous difficulties in knowi ng where to go, who to talk
to, howto retrieve and downl oad the rel evant information.

The thenme of dispersed information <continued in the
observation that there is no way to view every conputer in a
party’s organi zation. Going through a conplete information system
may be clearly out of any proportion to the reasonable pursuit of
good-faith litigation. There is bad-faith litigation behavior that
makes matters even worse.

A problem unique to conputers is that a lot of private and
often intensely personal information seens to reside in business
conputers. Few businesses, if any, have found any effective neans
to control the mngled business and personal use of office
conputers. The correspondi ng di scovery problens are as difficult
to manage as the habits of conputer users.

It was noted that in crimnal prosecutions, it is becom ng
comon to seize conmputers to preserve evidence. Defendants then
comonl y assert that the conputers nust be returned because that is
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the only source of records needed to carry on daily life and
busi ness. Making mrror-imge copies of all the information in the
conput er may provide an alternative to seizure, but the alternative
itself is fraught with questions.

The discussion concluded wth the agreenent that the
subconm ttee shoul d arrange a second conference, to be organi zed as
a special neeting of the advisory commttee, early next fall
Prof essor Marcus will prepare some draft rules for consideration
This work does not reflect a prejudgnment that rul es amendnents are
desirable, but only that the questions are inportant and shoul d be
pursued. "Little" changes will be in the mx. And the conmttee
nmust be prepared to hear that it may prove difficult to draft even
roughly satisfactory nodels. The fear of unintended consequences
in an area of continual rapid evolution nust haunt us continually.

Subcommittee Report: Rule 23

Judge Ni eneyer introduced the Rule 23 subject by noting that
t here have been "several generations of Rule 23 proposals.” The
only amendnent acconpli shed by the process so far has been adopti on
of Rule 23(f). This provision for perm ssive interlocutory appeal s
from orders granting or denying class certification bids fair to
assi st in the devel opnent of nore orderly Rule 23 jurisprudence.

The work on Rule 23 has generated much information and has
stirred, or reveal ed, nmuch controversy. There was nothing sinple
about the reactions to early proposals. W still need to ask
whet her there are changes that would i nprove the practice and the
rule. Are there problens that we can address effectively? The
commttee should provide such guidance as can be to the
subcommi tt ee.

Judge Rosenthal reported for the subcomittee. The
subconm ttee has focused its task | ess on gat heri ng newinformation
t han on sorting through the i ncredi ble nass of information that has
been gl eaned t hrough seven years of work, published proposals and
reactions to them conferences, and related efforts. Rule 23(f)
wi |l generate new data on proper certification practices.

The proposal to soften the Rule 23(c)(1l) requirenent that
class certification be decided as soon as practicable by requiring
that certification be decided only "when practicabl e* was advanced
because it seened to nmake the rule fit actual practice. The
proposal was resisted, however, because it was feared that it would
open the way to sone consideration of the nmerits of the underlying
claims. Still, the one-tine proposal to all ow sone exam nation of
the nerits before certification has not been fully resol ved.

Consi deration was given to adding new factors to the cal cul us
of predom nance and superiority in Rule 23(b)(3). Sonme of these
factors woul d have tended to di scourage certification. A maturity
factor would have pointed toward caution in nmass-tort class
actions. A "just ain't worth it" factor, (F), was found not ready
for advancenent.
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Anot her proposal woul d have confirmed the power to certify for
settlenent a class that could not be certified for trial. Wrk on
this proposal was postponed to await the decision in the Anthem
case, and then further postponed to consider the inpact of the
Anthem decision in the |ower courts. The Anthem and Otiz
decisions have put inportant |limts on certification for
settl enent.

Through all of this, nothing has becone easier or sinpler
The RAND class-action study has been conpleted, and wll be
hel pful . But sorting through all of the RAND information wll
itself require substantial study. Miuch additional information is
found in the commttee’ s own four-vol une set of working papers, the
FJC study done for the commttee, and the Report and papers of the
Mass Torts Working G oup.

There also appears to be an ongoing shift of class-action
litigation fromfederal courts to state courts. There seens to be
a concomtant proliferation of overlapping and conpeting class
actions.

The volune of dollars flowing through class actions has
continued to grow Asbest os has ceded to breast inplants as a
focus of high-volune Ilitigation, and tobacco litigation | oons
increasingly large. The anmounts at stake can be huge.

There are fundanmental choices to be nade in considering every
stage of class actions. Many of the abuses and problens do not
yield readily to rul emaking. Ancthem for exanple, teaches that
settlenment classes cannot safely deal with many kinds of future
clainms, particularly the "future futures" who are not even aware of
past exposure to the products or conditions that nay cause future
injury.

Congress i s studying the probl ens of overl appi ng and conpeti ng
cl asses. There may not be nuch that can be done about these
probl ens in the Enabling Act process.

O her of the real or perceived abuses nmay yield to nore
determ ned use of existing rules.

Earlier conmttee efforts were incredibly anbitious,
addressing head-on sonme of the nobst inportant questions about
cl ass-action practice. But the rul emaki ng process itself will nmake
it difficult to inplenment whatever answer nay be found to sone of
t hese questions. The subcommttee has concluded that it is better
to focus future efforts on the process of class actions. The final
section of the RAND report says sonething famliar: Rules can help
by identifying when judicial intervention is nost needed, and by
facilitating intervention when it is needed. Rule 23 does not say
much about this. Case law helps to fill in the gaps, but not as
effectively as a nore explicit rule mght do. W can set out
criteria for addressing the process.

The first issue the subcommttee offers for discussionis the
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certification of settlement classes that woul d not be certified for
trial. Rule 23 was read by the Court in the Ancthemcase to permt
certification for settlement rather than trial only when
"manageability" is the sole obstacle to certification for trial
Because the decision rests on interpretation of the present rule,
anmendnent is possible to adopt a different approach. Mdels are
provided wth the subcommttee report that would allow
certification beyond the [imts of the Anchem decision. One nodel
is a new Rule 23(b)(4); the other works through anendnent of Rule
23(b)(3). There are strong argunents both for and agai nst pursuing
this possibility.

On the side of principle, the Anthem decision rem nds us of
t he tension between individual and representative litigation. |If
t he bonds that tie class nmenbers together are not strong enough for
trial, can we say in a neaningful sense that there is a class at
all?

If settlenent classes are made nore easily available, one
consequence will be an increased nunber of opt-out classes. The
financial risk to class lawers is reduced when settlement is
avai lable. Do we want to encourage the continued grow h of class

actions in this way? And a permissive rule will in turn be
expanded as courts, in the pursuit of conveni ence or other goals,
find ways to approve settlenents that lie outside the intended

reach of any new rule. The limts carefully witten into a new
rule will, at tines, be ignored.

Failure to expand the uses of Rule 23, on the other hand, may
lead to still nmore class actions in state courts. The state courts
may, With sone delay, conme to enulate the nore stringent attitudes
of the federal courts, but this cannot be predicted wth
confi dence.

So we could decide to do nothing, to continue to rely on the
Anthem deci sion to supply the rule that guides us. Case |law w |
clarify what weight can be given to settlenment or the prospect of
settlenment. Rather than criteria, we could focus on the process,
on such matters as attorney appoi ntnment and attorney fees. This,
at any rate, 1is the first question: should we encourage
certification for settlenent of a class that could not be certified
for trial?

Regul ati on of the settlenent process itself presents another
set of questions. The draft Rule 23(e) in the agenda materials
addr esses such i ssues as support for, and contai nnent of, those who
make obj ections to a proposed class settlenent. It al so enunerates
an extensive list of factors drawn fromcase lawto articulate the
matters to be considered on review ng a proposed cl ass settlenent.
There are nmany different issues to consider.

A very rough draft addresses appointnment of class-action
counsel in a way that is designed to enlist the court in enhancing
t he prospect of effective class representati on and to enphasi ze t he
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fiduciary obligations of class counsel.

Anot her proposal that needs further developnent in the
subconm ttee woul d regul ate the acts that counsel can undertake on
behal f of a class before it is certified.

Attorney fee i ssues al so are being consi dered. The executive
summary of the RAND report suggests that fees are the nost
i nportant source and synptom of abuse. And this may be the nost
easi |y addressed problem Mich good can be done if courts are able
and wi I ling to understand proposed settlenments and fee awards. And
a newrule can help equip courts to discharge this responsibility.
One frequent suggestion, for exanple, is that fee awards shoul d be
based on the anobunt actually distributed to class nmenbers, not on
t he amount theoretically available if all class nenbers choose to
participate in the distribution.

There is a continuing need to exam ne the evolution of the
cases. Mass torts are particularly likely to shift quickly. Three
years ago, the Court said in the Anchem opinion that asbestos
litigationis a terrible problem but one that cannot be addressed
t hrough present Rule 23 w thout doing violence to the system Can
we amend Rule 23 to address it w thout doing violence to the
systen? Anthem nay be read to give warnings on that score.

And so we can consider the "23(b)(4)" nodel that would go
beyond Anthem  This is sinply one picture of what a rule m ght
|l ook like if we were to decide to followthis path. Even with this
nodel, it woul d not be possible to duplicate the Anthemsettl| enent,
at least to the extent of resolving the clains of victins who do
not yet know even that they have been exposed to injury.
Def endants seem to be saying now that they no longer think it
necessary to be able to capture all of these future clains in a
single settlenent. Closure as to present clains is a sufficiently
real benefit to pronote settlenent. But it remains to decide
whether it is useful to pursue broader settl enent opportunities, in
the face of the difficulty of predicting what the i npact m ght be.
It is hard to know whether Anthem has restricted pre-Anchem
settlenment practices. The subconmttee believes that nore class
actions are going to state courts, and that the mgration is fueled

in part by perceived restrictions in federal courts. Al t hough
predi ction remains uncertain, it is a fair guess that adoption of
a proposal like this would increase the nunber of class actions
brought to federal court.

The settlenment class proposals are not limted to "nass
torts.” They are drafted in general terns that apply to all

varieties of class actions, reflecting the established uses of
settlement classes before the Anthem decision. But it was urged
that the commttee should focus on the problens presented by nmass
torts that involve different state laws. It was suggested, by way
of elaboration, that the "manageability" aspect of Rule 23(b)(3)
certification rulings is all that Anthem focuses on, and that
manageabi | ity does not speak to choice-of-|aw i ssues.
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Several comments were addressed to the package as a whole. O
the two drafts that would go beyond Anthem it was observed that
the (b)(4) draft would include (b)(1) and (b)(2) classes as well as
(b)(3) classes, and this scope was thought to be a mstake. |If,
for exanple, there is a "not really limted" fund, it would be
wong to certify a mandatory class on the theory that (b)(4) goes
beyond (b)(1) limts. The sane is true of a (b)(2) class — if
declaratory or injunctive relief is not appropriate with respect to
the class as a whole, why approve settlenent with respect to a
cl ass? The provision proposed for discussion in Rule 23(e) that
woul d permt a class nenber to opt out of a settlenment was thought
undesirable as to (b)(1) and (b)(2) classes because it woul d def eat
the very purpose of certifying such a class. This set of comrents
t hen noved on to recognize that there are choice-of -l aw probl ens,
but to suggest that an attenpt to paper themover by certification
of a settlement class nay trespass so far on substantive rights as
to violate the limts of the Enabling Act. Finally, it was asked
whet her the drafts on attorney appoi ntnment and attorney fees were
intended to displace the inconsistent provisions of the Private
Securities Litigation ReformAct. |If this is not intended — as it
is not —the draft should be nodified to provide for inconsistent
statutory procedures in the text of the rule, rather than | eaving
the issue to an observation in the Commttee Note.

Further discussion of the "(b)(4) Beyond Anthem draft
recogni zed that the settlenent-class questions are conplex, and
have been the occasion for frequent discussions over the years of
commttee deliberations. Views vary. Oten plaintiffs attorneys
di sagree on these questions anong thenselves, as do defendants
attorneys. The conmittee should attenpt to focus on the public
policy: what is appropriate for class actions generally? On the
defense side, many defendants want a strong settlenent rule that

can be used to "get rid of problens.” Many others fear the nassive
pressures that can flow from certification of a class for any
pur pose, whether for settlement only or for trial. Plaintiffs

| awyers i ncl ude those who prefer truly individual representation of
small nunbers of plaintiffs, those who prefer to aggregate
representation of many plaintiffs by formal or informal neans, and
those who prefer |arge-scale class-action resolution. These

di fferences shoul d be evaluated as a matter of public interest, not
self-interest.

The adoption of Rule 23(b)(3) in 1966 introduced a new
el enent. Many critics worry about what happens to cl ass nenbers:
how wel | are their interests represented? If the parties stipulate
that the case will not be tried, and we all ow anyone who wi shes to
be heard, what are we doing in replacing adjudication wth
settlenment? Facilitating settlenment generates nmany problens.
Class nenbers who are not represented, except by the self-
appointed, are in a very dangerous position. There is force in the
argunent that a device as powerful as the settlenent class should
be approved by | egislation, not rulemaking. "This is pretty heady
stuff. W should confront it head-on."
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Returning to the choice-of-law problem the conmittee was
rem nded that concern was expressed in earlier discussions of these
i ssues that settlenent circunvents state law. The manageability
advant ages of settlenment run roughshod over state law. And if a
case cannot be tried, there are weird incentives for the |awers
who represent a plaintiff class. But the Anchem deci sion accepts
t hese consequences of settlenment. Now we seemto be worried about
conflicts of interest within the class and the need to subcl ass.
In mass torts, differences in the nature of injury anong class
menbers can be a problem on this score. It is a fair question
whet her the advantages of settlenent are so great that we should
put aside theoretical concerns in favor of designing procedura
tools that will advance better justice.

The choi ce-of -1 aw di scussi on continued with the argunent t hat
the Anthem decision does not speak to the effect of state-law
di fferences on t he predom nance of "questions of | aw or fact common
to the nenbers of +the class.” The statenent that only
"manageabi | ity" concerns can justify certification for settlenent
of a class that would not be certified for trial is not clear, but
it seems to refer to concerns nore mundane than choice of |aw

The questi on whether to attenpt to anend Rul e 23 to expand t he
role of settlenent classes beyond |imts of the present rule, as
interpreted in the Anthem deci sion, canme back. | f expansion is
pursued, it could be along lines simlar to the "(b)(4)" draft, or
instead could be done in terns simlar to the (b)(3) draft. | f
expansion is not pursued, there is another choice — the Anthem
interpretation could be nmade explicit in the rule, or the rule
could be | eft unchanged. There m ght be sonme advant age i n anendi ng
the rule to confirmthe Ancheminterpretation, but the advantages
are not clear. Something mght turn on whether other changes are
to be nmade; an express confirmation of the Anchem interpretation
could help if other changes m ght seemto inply sonme doubt.

Mass-tort classes present special problens of binding class
menbers who, w thout the class disposition, would be likely to

undertake individual litigation. One of the problens involves
notice. The Federal Judicial Center has agreed to help by
gat hering nodels of notice for certification, for settlenent, and
for both certification and settlenment together. A nunber of
illustrative forns will be prepared for different substantive
areas, and will be nmade wi dely avail abl e.

The desirability of encouraging settlenment was discussed
directly. It was urged that it is anachronistic to express doubts
about the values of settlenent — settlenent is the fact. But what
is the inpact of expanding the opportunity to settle class actions
in federal court when state courts remain avail abl e?

Settl ement was sinultaneously prai sed and dammed i n a conment
t hat sought to set practical advantages and broad-scal e t heoreti cal
advant ages agai nst the nore fam liar conceptual objections. The
practical advantages lie in the abilities to resolve clains at
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| ower, and perhaps far | ower, transaction costs, |eaving nore noney
for victins and |l ess for | awers; to assure an orderly distribution
of perhaps limted assets so conpensation is available to those who
are worst injured and those who are slowest to sue (including
"future" plaintiffs), w thout disproportionate early paynents to
those who are least injured or for punitive danages; to provide
like treatnment as to both liability and danages for victinms who
have suffered simlar injuries inflicted by a comobn course of
action, free fromartificial distinctions based on the choices of
different law and differently inclined tribunals; and to marshal
judicial capacities in an orderly manner. The theoretical
advantages are inplicit in these practical advantages, enphasi zi ng
the like treatnment of |ike cases. The famliar conceptual
obj ections assert that these practical and theoretical advantages
cone at too high a sacrifice of traditional values. The |ike
treatment of |ike cases involves a honopgenization that defies the
customary opportunity of plaintiffs to pick the time, the court,
the coparties, and the adversaries. Settl ements defy governing
state law by disregarding the different social policies that are
reflected in different legal rules. The settlenent, noreover, is
controlled by class counsel who — nobst pointedly in a class
certified only for settlement — get nothing if there is no
settlement. The ability of defendants to influence the choice of
settlement terns in this setting cannot be controlled effectively
by judicial review because the range of plausible alternative
settlenents is far too wide to support any but the nobst genera
apprai sal of actual settlenment terns. Choice between these warring
views is exquisitely difficult.

Adopti on of the proposed (b)(4) would support an argunent to
approve the actual Anthemsettlenent, at |east without the "future
futures" (those who, at the tinme of settlenent, do not know of
their exposures to the injury-causing event or condition). The
Anthem settlenent is so attractive that it has furni shed the nodel
for pending asbestos |egislation. The inportance of these
gquestions is reflected in the opening of Judge Becker’s opinion in
the Third GCrcuit reversal of the Anmhem settlenent. In
par aphrase, he observed that every decade presents a few great
cases that force courts to choose between resolving a pressing
social problem and preserving their own institutional values.
Certification for settlenent on behal f of a class that could not be
certified for trial solves a problem but at a price.

Turning to the question of the interplay between state and
federal courts, it was thought difficult to predict what would be
t he consequences of adopting an expanded federal settlenent-class
rule. State courts are beginning to enter the arena of nati onw de
class settlenents. A great many choices mght be made in the
federal rule, facing such questions as control of conpeting and
over | appi ng cl asses, control of multiple actions by injunction, and
the like. A federal rule that treats a class certification as an
event establishing exclusive federal jurisdiction over the
certified class m ght support effective federal control, if such a
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rule can be witten within Enabling Act limts. The res judicata
effects of a refusal to certify, or a refusal to approve a
particular settlenment proposal, also could affect federal-state
rel ati onshi ps i n pervasi ve ways. Many di nensi ons of federalismare
i nvol ved. That fact of itself denonstrates the need for care.

The rol e of the rul enaki ng process was questioned fromanot her
direction. The attenpted settlenments in the Anthemand Otiz cases
seened to many observers to go beyond the limts of what shoul d be
done by settlenent. A rule that explores ways of inproving
settlement class practice within the limts of the Anchem opi nion
coul d present reasonably confortable alternatives. But it would be
a bold step to go at all beyond the Anrchemlinmts. Caution should
be observed in pursuing the practical values of class actions and
cl ass settlenents.

A veteran comm ttee nmenber who "was here for the Rul e 23 wars”
noted that proposals that emerged from years of hard work failed
for want of any consensus for reform The chances for de facto
rul e changes by court decision are better than the chance for
achi eving consensus within the Enabling Act process.

The subcommittee is determned to continue the commttee’s
effort to be "sensitivetoreality.” The settlenent-class question
is the nost prom nent question that the comrmttee decided to put
aside to await first the decision in the Anthem case and then
| ower-court reactions to the decision. The Anchem opinion itself
recogni zes the question whether Rule 23 should be changed. Any

attenpt to go beyond Anthem will neet the practical difficulties
that were recognized in the earlier deliberations. The questionis
not really whether to favor or disfavor settlenent. It is a

guestion of class certification criteria at the point where the
nost noney is invol ved.

It was urged again that it is difficult to say that a set of
representative plaintiffs do not qualify to try a case but do
qualify to settle the case. A lot of public policy is established
by litigants in class actions; establishing public policy by
settlenment, not adjudication, is a precarious undert aking.

The Anthemdeci si on was approached froma di fferent angle with
the observation that the opinion is not entirely clear and the
di ssent is persuasive. Has the decision caused problens in
practice? A response was that the Anchem deci si on does not seemto
be preventing settlenments. A settlenent has been reached in the
fen-phen litigation, the biggest mass tort since breast inplants.
State court plaintiffs are objecting strenuously to the settl enent,
however, and it remains to be seen whether the settlenent will be
approved. And some cases are going to state courts. Anot her
response was that there are decisions that retract initial
certifications on the basis of the Anthemdecision. Alimted-fund
settlement was initially approved in the pedicle screwlitigation,
but was decertified after the Otiz decision on the view that the
only true limted fund requires assigni ng conpl ete ownershi p of the
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defendant to the plaintiff class. And there is anecdotal evidence
that fear of the Anthemdecision is driving cases to state courts.
But there seens to be an increase in federal class actions of the
sort enphasized in the Anthem opinion — not nass torts, but
consuner actions on clainms that would not be brought by class
menbers as individual plaintiffs, enploynent cases, and the |iKke.

Anot her di nensi on of the questions | eft open in the Ancthemand
Otiz opinions was noted with the suggestion that the "case-or-
controversy" perspective makes the approach to Rule 23 seem odd.
What is odd is that usually the commttee acts by reacting to
probl ens that are brought toit. |Is anyone comng to the conmmttee
now, saying that there is a problemw th Rule 23 that needs to be
addressed? Wiy not | et the subcommttee continue its work, waiting
to see whet her real problens energe?

The response was offered that we are in a period of
transition. Interlocutory appeals under new Rul e 23(f) offer a new
safety valve that nay rel ease sone of the pressures that to many
def endants have made settlenent the only avail able course after
class certification. The Anrchemand Otiz decisions are the first
Suprene Court interpretations of Rule 23 in several years. They
have changed what sonme courts were doing. The Anthem opinion is
opaque in parts, and Justice Breyer’'s dissent has a strong
practical grounding in the real inportance of settlenent in the
process itself. The subconmittee is asking now only for a
threshold determ nation of the nobst useful present direction to
follow, not for a conmttee determ nation that will permanently
close off any alternative. The RAND report is an indication that
there still are problens. So of the many problenms that were
descri bed by | awers at conm ttee conferences and hearings, and t he
probl ens that were discussed in the conferences held by the Mass
Torts Wbrki ng G oup.

The subcommittee thus is | ooking for directions to focus its
work for the immediate future. It seeks to find proposals that may
survive and that will inprove ongoing admnistration of Rule 23.
There i s no present belief that some specific part of Rule 23 needs
to be fixed as an i ndependent source of problenms. The Rule is, for
what it does, a very short and general rule. The proposals set out
in the agenda materials woul d make specific in the rule practices
t hat have emerged in the cases or devel oping practice. They would
add flesh to the structure in places where the rule now says
not hi ng. The draft Rule 23(e) provisions for review ng class
settlenments are very nuch in this vein

Wth all of this, it was argued that settl enent classes shoul d
not be further explored. There is no clear reason to take on these
guestions, unless it be to make the practical inpact of the Anthem
decision nore clear. Wy go beyond, into uncharted territory? A
paral |l el argunment was nade that no practical case has yet been
articulated for going forward with the (b)(4) draft. W shoul d see
real benefits before making any investnent or running any risk in



1801

1802
1803
1804
1805

1806
1807
1808
1809
1810
1811
1812
1813
1814
1815
1816

1817
1818
1819
1820

1821
1822
1823
1824
1825
1826

1827
1828
1829
1830
1831
1832
1833

1834
1835
1836
1837
1838

1839
1840

1841
1842
1843
1844
1845

1846

M nut es
Cvil Rules Advisory Commttee, April 2000
page - 38-

this area.

The subconm ttee agreed that for the tine being, it should be
assuned that Rule 23 will remain within the limts sketched in the
Anthem deci si on. The subconmittee will work to inprove the

wor ki ngs of Rule 23 within those linmts.

That obj ective | eads to the question whether an attenpt shoul d
be made to restate the Anthem decision in the body of Rule 23. It
was urged that it is difficult to be confident of the decision’s
meaning, and that in any event it is awkward for an advisory
comrittee to purport to interpret Suprenme Court pronouncenents.
The Anthem deci sion can be read to authorize settlement classes on
a broad scale; perhaps it should be left alone. But a majority of
the conmttee concluded that the subconmttee should continue to
work toward a proposal that would constructively capture the
nmeani ng of the Anthem decision in Rule 23. A careful review of
| ower-court devel opnments will be a central part of this task.

Apart fromthe settl enent-class question, the subcomrittee is
pursui ng several "process" questions. The approach to these
guestions has been to attenpt to capture in Rule 23 the best
practices that courts sonetinmes, but not always, honor now.

Draft Rule 23(e) sets out along list of criteria for review

of a proposed settlenent. bjectors are noted in a way that
reflects the difficulty of sorting out beneficial from harnful
mani f estati ons of the objection process. Many of the points

covered in the draft respond to concerns that have been repeatedly
expressed during the Rule 23 review process.

The draft provisions for court appoi ntnent of class attorneys
and for determination of attorney fees are in "very prelimnary"
form These issues are very sensitive. The attorney appoi nt nent

draft reflects an attenpt to increase court control. An
application is required. There nust be a hearing if nore than one
application is filed. The fiduciary role of class counsel is
enphasi zed.

The draft feerule alsois intended to i ncrease court control.
It does not purport to resolve the choi ce between neasuring fees by
a percentage of the class recovery and by "l odestar" cal cul ation.
The factors identified in the draft, indeed, enphasize that there
are many common el enents that affect both approaches.

Both drafts refl ect the fear that there are continui ng abuses,
and a continuing need to strengthen judicial regulation.

Di scussion began with the assertion that the drafts respond
directly to real problens. These are highly controversial topics,
but the conmmttee should not shy away from them on that account.
There are existing paradignms in the case law. The subconmttee
shoul d focus its attention on these issues as its first priority.

Regul ati on of appointnent and fees involves issues that
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overl ap concerns of professional responsibility. The "Ethics 2000"
comrittee is considering rules that overlap these i ssues with such
matters as fees, conpetency, and conflicts of interest. Proposals

in these areas will be as controversial as anything the conmmttee
has considered. It nmay be desirable to seek a previ ew of what the
controversy will be like. One possibility mght be to seek advice

at one of the conferences held to di scuss possible federal rul es of
attorney conduct, recognizing that nore drafting work remai ns to be
done before such discussion woul d be useful.

It was agreed that the subcomr ttee shoul d continue to devel op
rul es regul ati ng appoi nt mrent of cl ass counsel and determ nation of
fees for class counsel.

Report: Agenda Subconmittee

The Agenda Subcommi ttee advanced t he proposal to anmend Rul e 82
described with the other proposals of rules to be recomended for
adopti on.

The Agenda Subcommittee further reported that, with the help
of support staff, the subcommttee process is functioning snoothly.

Report: Rule 53 Subcommittee

The Federal Judicial Center study of special nasters,
undertaken at the request of the Rule 53 Subcomrttee, has been
conpleted. The report was distributed to commttee nmenbers for
this nmeeting.

Thomas W11l ging | aunched the report presentation. Phase 1 of
the study was a statistical study of the incidence of special
master activity in all federal-court cases cl osed during a two-year
period. There is consideration of appoi ntnent in about 3 cases out
of every 1,000, and appointnent in about 2 cases out of every
1, 000. The statistics cover such nmatters as the stages of
proceedings at which nasters act (all stages), who initiates
appointnment, and the like. Phase 2 selected a sanple of all the
cases identified, and undertook interviews with judges, nasters,

and attorneys to exani ne the use of masters in greater detail. One
focus of the inquiry is how actual practice is influenced, if at
all, by the apparent focus of Rule 53 on trial activities. The
sanple of cases was not random Instead, it was targeted,

i ncl udi ng a purpose to exam ne sone cases in which appointnent of
a master was di scussed but not nade.

Marie Leary described the findings as to the reasons that |ed
to appoi ntnent of special nmasters. Approxi mately half of the
appoi ntnments were nmade at the judge' s suggestion. One reason for
appoi nting discovery nmasters was experience w th insurnountable
di scovery disputes and hostility between counsel in discovery;
masters appointed for this reason were given authority to nanage
every phase of discovery. A pretrial appointnment nmay instead be
designed to help the court’s understanding of conplex technica
i ssues. In several civil rights cases, magistrate judges were
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appointed to act as special masters because of statutory
encouragenment and the opportunity to save scarce judicial
resources.

For trial, Evidence Rule 706 experts were used to help the
court. Another case involved appointnment of a nmaster for one of
the nost traditional reasons, performance of a partnership
accounting. Another naster was appointed to handle all activity in
an i nsurance interpl eader action. The notivations were simlar to
many pretrial appointnents —to accommodate |imtations of judicial
resources and to keep the cases noving.

Post-trial nasters were appointed to obtain conpetences the
courts could not nuster on their own. One exanple involved
adm nistration of a class-action settlenent. Anot her was to
i npl enent settlenment of a tax-assessment case involving a |arge
def endant cl ass. I mpl ementing institutional changes is another
reason, including a desire to get information about actual
i npl enentation and its effects that the court may not be able to
obtain fromthe parties. Nearly unique reasons were given for the
multiple uses of masters in the silicone gel breast inplant
litigation.

General |l y the judges, attorneys, and nasters thensel ves agreed
that the masters had functioned effectively. The appoi ntnents
woul d have been made again with all the benefits of hindsight.

The greatest concern about appointing masters was that the
parties nust bear the cost.

Laural Hooper presented two of the areas of problens found in
t he study.

One set of problens arises from the nethods used to sel ect
masters. The nethods are set out in Table 6 of the study at p. 34.
Probl ens are nost |ikely to be perceived when the judge appoints a
former | aw cl erk or soneone recomrended by anot her judge. Lawers
who di d not object to such appoi nt nents nonet hel ess reported doubts
whet her the person appointed was the best person. About three-
fourths of the nasters are attorneys. Sonme are nagi strate judges.
In Phase 1 of the study, sone screening for conflicts of interest

was visible in the record of about 11% of the cases. In Phase 2,
it was found that courts rarely inquire into possible conflicts
unless the parties raise the issue. Nonet hel ess, the overal

finding was that parties generally were satisfied with the
sel ection process, apparently because they were actively invol ved.

A second set of problens arises fromex parte comrunications
bet ween the master and either the judge or the parties. The nature
of the appoi nt ment controls the approach to ex parte
comuni cati ons. If the master is to perform admnistrative,
procedural, or settlenent functions, ex parte conmunication with
the parties is permtted, especially in post-trial decrees. Party
consent is often sought. Mbst of the parties said they would not
engage in ex parte conmunications unless the order of appointnent
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permtted it. Some orders specifically forbid ex parte
comuni cations with judge or the parties. Courts that entered

these orders did so to protect the masters agai nst being | obbi ed.
One court pernmitted a Rule 706 expert to conmuni cate with the court
during breaks in trial, but then put the comrunications on the
record. In another case the judge talked to the expert off the
record; this was a rare event. Several nasters thought a rule on
ex parte communi cati ons woul d be desirable; they want gui dance.

Thomas W | gi ng concl uded the report. He began by noting t hat
party consent (or acqui escence) is inmportant to appoi ntnent. Phase
1 found, Table 3, p. 24, that 70% of nptions or sua sponte orders
for appoi ntnent were unopposed. Appointnent is twice as likely
when there is no opposition.

Aut hority for the appointnment was found in Rule 53 in 40% of
the cases, Table 5, p. 29. In another 40% of the cases, no
authority at all was cited. The explanation for the failure to
cite any authority may well lie in the fact that nost appointnents
were done with consent. Oten there is express consent of all
parties. In other cases, the judge expressed an interest in
getting the help of a master and the parties consented; interviews
with the attorneys suggested that in sone of these cases consent
was given despite unvoiced m sgivings. The rules provide a
backdrop for the negotiation.

The Phase 2 interviews disclosed only a bit of reaction to the
apparent limts of Rule 53. One very experienced judge suggested
that pre- and post-trial uses can involve "fact finding," so there
is sonme Rule 53 support for these appointnents. The persons
interviewed did not see problens for their cases, but sonme would
like the rule to provide express authorization for what was done.
Page 69 of the report quotes a very experienced judge, who observed
that it would help to clarify authority, but the task should be
approached carefully. If the rule is witten in broad terns, it
may seemto authorize too nmuch; if it is witten in narrow terns,
it my seemto inpose undesirable restrictions.

Sonme judges believe they have inherent authority to appoint
masters outside Rule 53. Those who focus on devel opnment of Rule 53
want broad, flexible authority. Flexibility is thought
particularly desirable as to the role of "nonitor." The nonitor
practice has evolved in a | ot of directions.

At tines the respondents tal ked of specific rules changes. Ex
parte comunications were noted, wth expressions of feeling
inhibited or restrained by the |ack of clear guidance in rule or
the appointing order. 1In one case a notion to renove was brought
because the naster engaged in settlenment discussions with two of
the three parties. And it was noted that Evidence Rule 706 does
| ay out an appoi nt nent process.

Judge Scheindlin expressed the subcommittee’ s thanks to the
Federal Judicial Center for this fine enpirical research
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Judge Scheindlin did sone nore inpressionistic research by
sending the Rule 53 draft prepared sone years ago to people who
have worked in the field. Six witten responses were received and
provi de additional useful insights. Generally the responses
indicate that revision of Rule 53 is long overdue. Rule 53 as it
stands covers the least frequent, and the |east popular, use of
masters to prepare findings of fact. Findings prepared for review
by the court may prove wasteful. Findings prepared for reading to
a jury are "scary." One respondent said that current practice is
essentially |awl ess; there is nuch that remains outside Rule 53.

The respondents in this informal survey thought that consent
is inmportant in naking appointnents. They believed that an
"exceptional circunmstances"” test should continue to restrain
appoi ntments when there is no consent.

Al'l respondents favored use of nasters for discovery or
medi ati on. The parties will readily consent when a discovery
master is actually needed. And post-trial uses al so were approved.

As to selection of the naster, it was thought that something
has to be done about possible conflicts of interest. One
suggestion was that Rule 53 should invoke the 28 U S.C § 455
standard. And it should be required that the naster be conpetent.

St andards of review should be adjusted to the circunstances.
The respondents did not want an abuse-of-discretion standard,
preferring clear error. But for "trial facts," a preference was
expressed for de novo review by the court on the record conpil ed by
t he master.

The respondents thought that generally the parties should
share equally in paying the master’s conpensation, but that the
mast er shoul d be given power to recomend a different allocation.

Ex parte communi cations should be addressed by Rule 53. It
woul d be sufficient to provide that the order of appointnent shoul d
address the question, prohibiting ex parte conmunications or
authorizing themin defined circunstances.

Wth this background, the subcomm ttee asks whether it shoul d
proceed with the work of developing a new rule to replace the
current outnoded rule. The subcommittee believes that it would be
desirable to proceed with preparation of a rule.

Judge Ni eneyer recalled that the Rul e 53 proj ect was put aside
several years ago because it seenmed a daunting subject, and because
the coomittee was conmitted to worki ng on ot her demandi ng proj ects.
The subject is conplicated by the need to rel ate the use of speci al
masters to the opportunities torely on magi strate judges. Masters
in fact are doing nany different things.

It was agreed that Rule 53 is out of date. It seems to
conflict with the magi strate-judge statute and Rule 72.

At the sanme tine, Judge Roettger observed that Rule 53 is
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flexible in some ways that nay be surprising. Many years ago he
wanted to take testinmony outside of his district, but could not
contrive a way to do it until the Admnistrative Ofice said that
he could do it if the parties would consent to an order by which he
appointed hinmself as special master. It worked, and was very
useful .

A conmi tt ee menber descri bed extensive experience with speci al
masters in California state practice. Speci al i zed | awers are
routinely appointed as masters, with consent to all the terns of
appoi ntment, in Leaki ng Underground Storage Tank litigation. There
are hundreds of these actions. Ex parte comrunications are
prohi bited. Mst of the actions wi nd up successfully by medi ation.
The practice works well. Mre recently, litigation about the MIV
gasol i ne additive has invol ved enornous di scovery. The state court
di scovery conmmi ssioners bogged down. Speci al nasters — retired
appel | ate judges — have worked out successfully.

The conmittee approved a notion directing the subcomrittee to
devel op draft Rule 53 for consideration by the conmttee.

Report: Sinplified Rul es of Procedure Subcommittee

The subconmittee on sinplified rules of procedure plans to
work toward a draft of sinplified rules for further consideration.
An effort will be nade to identify people who may have rel evant
experience to hel p guide the process. |If a nodest nunber of people
can be identified who are willing to confer together, a small
nmeeting will be convened in |ate sunmer to gain new perspectives.

Di scussi on began with Judge Nieneyer’s report that district
j udges at the Judicial Conference and el sewhere have reacted with
ent husiasmto the concept of sinplified rules for sonme cases. The
ABA and the Anmerican College of Trial Lawers also seem
ent husi asti c.

Some valuable information nay be found in studies of
experience with differential case managenent wunder the Civil
Justice Reform Act. Experience in the Southern District of New
York, however, is not promsing. Parties or |awers do not want to
be assigned to a track that seens to dimnish their procedura
rights, even though the "rights" are not likely to be useful or
used, and are costly. This project nay be a solution in search of
a probl em

It was responded that an incentive to use sinplified rules
m ght be provided by enpowering plaintiffs to invoke the rules by
maki ng a bi nding el ection that caps total recovery. The cap would
in turn provide an incentive for defendants.

Concl udi ng Thanks

Judge Nieneyer closed the neeting by observing that the
commttee should not take for granted the great work of the Rules
Comm ttee Support O fice. John Rabiej is unfailing in his great
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and i magi native support. And Mark Shapiro, who has been of great
help as well, will be noving to London, England. The appreciation
and good wi shes of the conmttee were extended to him

Next Meeting

The next neeting was tentatively set for Cctober 16 and 17 in
Phoeni x, Arizona.

Respectfully submtted,

Edward H. Cooper
Reporter



