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M NUTES
CwviL RULES Abvi sorY Cowm TTEE
OcToBER 3-4, 2002

The Civil Rules Advisory Commttee net on Cctober 3 and 4,
2002, at La Posada de Santa Fe in Santa Fe, New Mexi co. The neeti ng
was attended by Judge David F. Levi, Chair; Sheila Birnbaum Esq.;
Justice Nathan L. Hecht; Robert C. Heim Esqg.; Professor John C
Jeffries, Jr.; Mark O Kasanin, Esq.; Judge Paul J. Kelly, Jr.;
Judge Richard H Kyle; Professor Myles V. Lynk; Hon. Robert D.
McCal lum Jr.; Judge H Brent MKnight; Judge Lee H Rosenthal;
Judge Thomas B. Russel | ; and Judge Shira Ann Schei ndlin. Professor
Edward H. Cooper was present as Reporter, Professor R chard L.
Marcus was present as Special Reporter, and Professor Thomas D.
Rowe, Jr., was present as Consultant. Judge Anthony J. Scirica,
Chair, and Judge Sidney A. Fitzwater represented the Standing
Commttee. Judge Janes D. Wal ker, Jr., attended as liaison from
t he Bankruptcy Rules Conmittee. Judge J. Garvan Murtha, chair of
the Standing Committee Style Subcommttee, attended by tel ephone;
Prof essor R Joseph Kinble, Style Consultant to the Standing
Comm ttee, al so attended. Peter G MCabe, John K. Rabiej, Jeffrey
Hennenut h, and Janes | shida represented the Adm nistrative Ofice.
Thomas E. WIIlging, Robert Niemc, Kenneth J. Wthers, and Mlly
Treadway Johnson (by tel ephone) represented the Federal Judici al
Center. Ted Hirt, Esq., Departnent of Justice, was present.
bservers i ncluded Franci s Fox (American Col | ege of Trial Lawyers);
Lorna Schofield (ABA Litigation Section); Peter Freeman (ABA
Litigation Section); Ira Schochet; and Alfred W Cortese, Jr.

Judge Levi opened the neeting by observing that the Commttee
has acconplished nuch this year, but still has nuch to do. He
noted that Robert Heim was present for the first tinme as a
Committee nmenber, but has been a good friend of the conmttee over
the years, often attendi ng neetings and al so offering advice to the
Cl ass Action Subcommttee.

Judge Levi further noted that Mark Kasanin, inconceivably, is
concl udi ng service as a nenber after ten years; the Commttee feels
profound gratitude for all of his work from1992 to 2002. The ten-
year span of service happened because it was so difficult for the
Commttee to let go. He participated diligently and to great
effect as a conmttee nenber, always concerned to find the best
answers for the operation of the system and w thout "carrying a
brief® for any particular point of view He has been a good
anbassador to bar groups, and an invaluable |iaisontothe Maritine
Law Association in dealing with the Admralty Rules. Menber
Kasanin responded that the Conmttee’s work has been a very
wort hwhil e effort. The Comm ttee has had fine | eadership. Menbers
from different backgrounds of experience and perspectives have
shared their views and have worked wel |l together. There have been
a few di sappoi ntnents about proposals that could not be carried
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through to adoption, but sonme of the things not done may yet
reemerge. Mich has been acconplished in these ten years.

Good news was not ed. Sol Schreiber, fornmer nmenber of the
Standing Committee and liaison to this Committee, is soon to be
married; the Commttee expressed its congratul ati ons, best w shes,
and sense of joy toalong-tine friend. So too, Alfred W Cortese,
Jr., aconstant observer, isto marry soon. The Conm ttee extended
its congratul ati ons and best wi shes to himas well.

A certificate of appreciation for ten years of service as
Reporter was presented to Professor Cooper.

Francis Fox presented a nenorial mnute to John P. Frank, who
passed away in Septenber, replete with quoted "Frankisms." M.
Frank, one of the country’'s leading | awers, was a nenber of this
Commttee forty years ago. He continued to pay close attentionto
the Commttee’s work, and to provide valuable helnp. Hi s
contributions to the work on class actions informed the Comm ttee
t hroughout the process that led to the anmendnents proposed for
adoption in 2002. Fox first met Frank in 1991, when the American
College of Trial Lawers began an effort to support Rule 11
anendnments, to "put Rule 11 back in its cage after the 1983

anmendnents."” The 1983 changes were designed to encourage nore
sancti ons. They encouraged not only sanctions, but too many
sanctions proceedi ngs. In a matter of days, Frank created a
coalition of judges and |awers, nmarshalling not only facts and
evi dence but al so people. Frank franmed argunents as well: "Judges
like Rule 11. Lawers donot. In a wrld of cats and mce, it is
better to be a cat. But Rule 11 is institutionally bad for all of
us." Inthe Rule 23 review, he advised the Cormttee in 1996 t hat
the settlement class is a perversion. "In ny view, this rule has

turned the courts into nerchants of res judicata, turned courts
into ‘Uncle Santa Cl aus for |awers,’ and has done little good for
many classes.” His institutional nenory of the social currents at
work that carried the commttee to the 1966 anendnents of Rul es
23(b) (1) and (2) was constantly before us. And then "Judge
Wzanski had his flash of genius.” He recreated for the Conmttee
t he exchanges that led to creation of the opt-out as a protection
for nmenbers of what becane (b)(3) classes, fromWzanski to More
to Frank and back. Beyond constant rem nders that no one had
foreseen what Rul e 23(b) (3) woul d becone, Frank provi ded conti nui ng
advi ce on the danger of unintended consequences. A proposal to
permt a prelimnary evaluation of the nerits as part of a (b)(3)
certification determnation, for exanple, was challenged as a
horrible idea. It will be difficult to get by w thout John Frank.
We need to reinvent him

Judge Levi noted that Professor Rowe is back with the
Committee as a consultant on the style project. He served six
years as a nenber of the Commttee. He does the hard work. He was
particularly engaged in the discovery work. He sees both the big
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pi cture and the details. Professor Rowe responded that it is good
to be back with the Conmittee.

Report on Standing Comm ttee and Judicial Conference

Judge Levi reported that Rul es 51 and 53 were approved by the
Judi ci al Conference as consent-cal endar itens, w thout di scussion.
The Rule 23(e)(3) "second opt-out” froma proposed settl enment was
on t he di scussion cal endar because it was seen to be i nportant and
potentially controversial. But it too was approved w thout
difficulty. The New York Ti mes published a favorabl e articl e about
t he cl ass-action proposal s on t he day fol | ow ng Judi ci al Conference
approval .

The St andi ng Committee di scussion of Rul e 23 focused primarily
on the 23(e)(3) second opt-out. The |anguage was changed to rely
on the power to disapprove a settlenent that does not, by its
terns, provide a second opt-out opportunity. This change | eaves
t he matt er unanbi guously within party control: the court cannot, by
directing a second opt-out opportunity inthe notice of settl enent,
force the parties to accept a settlenent that they woul d not have
agreed to if it included a second opt-out opportunity. The
Committee Note was shortened and revi sed t o enphasi ze that | apse of
time and changed circunstances are particular reasons for
permtting a second opt-out opportunity. The Standing Conmittee
did not want to encourage use of the second opt-out as a neans of
avoi di ng doubts about the fairness of the settlenent: the trial
court should be forced to confront the fairness question directly,
W t hout assuaging its doubts by relying on the opportunity to
request excl usion.

Rul e 53 was changed by the Standing Cormittee by deleting a
| at e- added part of Rule 53(b)(2)(B). The change restored the open
direction that the order appointing a master nust state "the
circunstances —if any —in which the master may communi cate ex
parte with the court or a party,” elimnating the qualification
that ex parte communications with the court nust be limted to
adm nistrative matters unless the court, inits discretion, permts
ex parte communi cations on other matters. Concerns were expressed
that the deleted portion mght suggest greater roomfor ex parte
comruni cations than is appropriate, and that there m ght be sone
intrusion on nmatters of professional responsibility. Anot her
change restored verbati mthe provision of present Rule 53(f) that
Rul e 53 applies to a magi strate judge only if the order referring
a matter to the magistrate judge expressly provides that the

reference is nade under Rule 53. The Advisory Conmmttee had
devel oped a conpl ex provi si on addressi ng appoi nt nrent of nmagi strate
judges as special nasters. The provision was opposed by the

magi strate judges association and by the Judicial Conference
comrittee on nmagi strate judges, and the Advisory Committee acted to
delete all references to nmmgistrate judges. In the Standing
Commttee, concerns were expressed that nmgistrate judges are
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routinely appointed as special masters in sone districts for
certain kinds of cases. Present Rule 53(f) was restored to t he new
rule as subdivision (i) to address this concern.

In all, the Standing Cormttee neeting went very well.

Judge Scirica praisedas "brilliant" Judge Levi’s presentation
of Rule 23(e)(3) in the Judicial Conference. He al so noted that
the Adm nistrative Ofice nmenorandum submitting the Cvil Rules
proposal s to the Judicial Conference was very good, easing the path
to the consent calendar. The Standing Conmttee submtted to the
Judicial Conference the Advisory Committee report on mninmm
diversity class-action | egislation. The Federal -State Jurisdiction
Committee al so has devoted nmuch time to studying such | egislation
over the last fewyears, and continues to take an approach sonewhat
different fromthe Advisory Committee recommendati ons.

Mass Torts Proposals: Bankruptcy and M ninmal Diversity

Judge Levi summarized a neeting with representatives of the
Judi ci al Conference Bankruptcy Adm nistration Conmttee on the eve
of the Judicial Conference neeting. The National Bankruptcy Revi ew
Comm ssion nmade proposals to address future mass tort clains in
bankr upt cy. The Bankruptcy Adm nistration Conmttee forned a
committee to consider the proposals — Judge Rosenthal was the
Advi sory Conmittee nenber of the conmttee. The central difficulty
arose in addressing the question whether the Anthem and Otiz
decisions that have | imted the use of Rule 23 in addressing future
claimants shoul d apply differently in bankruptcy. The G vil Rules
Committee has expressed doubts and reservations about the Review
Conmmi ssi on proposal s. The Bankruptcy Commttee report did not
assuage those doubts, in part because the scope of the
recomendati ons was not clear. The recommendati ons m ght be read
to inply that bankruptcy proceedi ngs shoul d be used to address not
only future clains, but also the related present mass tort cl ai ns.
The Sept enber neeting representatives of the Gvil Rules Commttee
were Judge Levi, Judge Rosenthal, Sheila Birnbaum and David
Bernick (a menber of the Standing Conmittee). The Bankruptcy
Commttee seenmed to be persuaded that it would not be wise to
recommend that Congress adopt the Review Conm ssion proposals.
Rat her, they seem likely to advise that the Judicial Conference
position should be that if Congress is interested, specified
probl ens nust be addressed. The sense of the neeting was that no
one knows enough about how these matters are in fact handled in
bankr upt cy.

Judge Levi called attention to the Advisory Commttee’s
earlier conclusion that the problens presented by overl apping,
duplicating, and conpeting class actions in state and federal
courts are better addressed by Congress than by Gvil Rules
changes. But it is not only the devil that lurks in the details —
it alsois the politics. The Conmttee has said only that m ninmum
diversity is an approach worth considering. The Federal -State
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Jurisdiction Commttee has responded positively. They have not
wi t hdrawn t heir opposition to pending bills, but do support further
exploration of a different approach that would create a new joint
federal -state panel to help coordinate parallel actions. The
central concept seens to be an augnented version of the Judicial

Panel on Multidistrict Litigation, adding state-court judges and
recogni zing authority to assign cases to state courts as well as to
federal courts. This topic was not on the Judicial Conference
di scussi on cal endar, but interested groups sent nenoranda to the
Conference. The Public Citizen nmenorandum approved the approach
taken by The American Law Institute in its Conplex Litigation
proj ect, | ooking toward creation of an expanded Judi ci al Panel t hat
woul d i nclude state participation. This approach is seen as "nore
nodest"” t han sweepi ng m ni rumdi versity provisions. Wether it is
nore nodest may depend on perspective: it mght bring fewer cases
to federal courts, but it could raise troubling questions whet her
Congress can force unwilling states to participate in the pane

process or to accept transferred cases. For the present, the
important point is to renenber that the Conmttee's only position
is that these are questions for deliberation by Congress.

Sealing Orders

The District of South Carolina is considering a local rule
that would prohibit entry of an order sealing a settlenent
agreenment filed with the court. Senator Kohl has asked whet her
this question will be considered in the Enabling Act process. The
Adm nistrative Ofice has responded on behalf of the rules
commttees that the question will be considered. The questions
surrounding this practice would benefit fromenpirical wrk. The
Federal Judicial Center is beginning to consider the forns of
assi stance it mght provide. The central questions go to the
frequency of sealing orders; the reasons that | ead parties to w sh
tofile a settlenent agreenment with the court —and whether filing
i s undertaken for reasons ot her than i npl enentati on of an agreenent
that the court’s jurisdiction will continue for purposes of
enforcing the settlement; how often the public interest in
information about the litigation can be satisfied by access to
materials in the court file, such as the pleadings, that have not
been seal ed; and what privacy concerns the parties may have apart
fromthe amount of the settlenent. Oher questions may arise as

well. The questions are highly inportant, and equally sensitive.
This project will demand a significant part of the Conmmttee’s
attention.

Approval of M nutes

The Commttee approved the Mnutes of the May 6-7, 2002
meeti ng.
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Style Project

Judge Levi introduced the Style Project by noting that it has
cone to the Advisory Conmttee by direction of the Standing
Committee. Although the ordinary courseis that projects originate
in the Advisory Commttee, tasks are occasionally assigned by the
Standing Conmittee. This is one of them The decision has been
made that in the rules styling cycle, the tine to do the Cvi
Rul es has cone.

The proj ect goes back ten years. Judge Keeton, then chair of
the Standing Committee, decided that the rul es shoul d be restyl ed.
Al'l of the sets of procedural rules include archaic and unfam i ar
| anguage. There are provisions that are sinply out-of-date. There
are many opportunities to clarify opaque | anguage. But style
changes can change neani ng, even unintentionally. Thereis arisk
that we w |l excise | anguage that seens no | onger useful, and that
we will be wong for failure to renenber a use that continues
still.

The G vil Rules were initially offered as the first style
proj ect. After Judge Pointer revised Bryan Garner’s restyled
version of the Civil Rules, the first approach was to address a few
rules after conpletion of other agenda itens at regul ar neetings.
That approach did not work well in the press of conpeting business.
The next approach was to schedul e a speci al neeting devoted solely
tostyle. This nmeeting at Sea | sl and, Georgia, has grown in | egend
to be described as "fabled," or less neutrally as "notorious."
The Commttee found many anmbiguities in the rules confronted at
that neeting. The uncertainty of resolving these anbiguities
convinced the Commttee that the style process would require nore
time than coul d be taken fromother projects. There are many G vi |
Rul es. They are "surrounded by a sea of case law." Inordinate
anounts of tinme may be required to determ ne howfar all identified
anbiguities have been resolved or exacerbated by reported
deci si ons.

After the decision to defer the style project for the Cvil
Rul es, the Appellate Rules were restyled. The process went well,
and the product has been well received. The Crimnal Rules cane
next; barring |last-m nute action by Congress, they will take effect
Decenber 1, 2002. Those who have viewed the Cri m nal Rul es believe
t he product is successful. The Chief Justice has concl uded that
neither the Bankruptcy Rules nor the Evidence Rules should be
restyled. The Standing Conm ttee has concluded that the tinme has
come to return to the Gvil Rules.

The process wll begin wth the Garner-Pointer draft,
i ncl udi ng changes adopted in the first stages of the Advisory
Commttee review The Style Subconm ttee consultants, Professor R
Joseph Kinble and Joseph Spaniol, will suggest revisions of that
draft. The suggested revisions will be reviewed by the Advisory
Committee Reporter and by Professors Marcus and Rowe. Professors
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Marcus and Rowe will identify research questions, and may be abl e
to provide answers to sone of them before the package is sent to
the Style Subcomm ttee. The research questions identified at this

stage and later typically will involve questions as to the nmeani ng
and origin of present rule provisions, particularly those that at
first inspection seem anbiguous or unnecessary. The Style

Subcomm ttee will reviewthe package, will resol ve styl e questi ons,
and may identify further research questions for Professors Marcus
and Rowe. The resulting package will be sent to the Reporter, who
will prepare footnotes that identify issues that remain to be
resolved in the Advisory Conm ttee process.

The footnoted version wll go to one of tw Style
Subcomm ttees, to be chaired by Judge Kelly and Judge Russell. It
is not clear that anyone really knows what they have agreed to do
in commtting themselves to this undertaking. It is clear that
arduous work nust be done in the subconm ttees. The subconmittees
have been constituted wth an eye to other subcommttee
assi gnnent s, geography, and t he bal ance bet ween | awyers and j udges.

All of the Cvil Rules will be restyled. "W cannot spend a
hal f day on each semi colon. As in nmany nmatters, we cannot |et the
best be eneny of the good."

The project will require frequent neetings if it is to be
acconplished in a reasonable period. The proposed programcalls
for four neetings a year: one style subcommttee neets on the first
day, the full Conmmttee neets on the second day, and the other
style subcommittee neets on the third day. The day of the ful
Commttee neeting wll be devoted to continuing work, and such
styl e business as needs the attention of the full Commttee.

The G vil Rules project will benefit fromthe experience of
the other rules commttees. Sone of the battles have been fought;
the winners and | osers are identified. "Mist" has replaced "shall"
as a termof mandatory duty.

John Rabiej reviewed the experience of the Appellate and
Crimnal Rules restyling projects. The process started in the
early 1990s under the |eadership of Judge Keeton and Professor
Charles Alan Wight. They chose Bryan Garner as style consultant.
Garner is author of many authoritative works on legal witing. He
restyled the Civil Rules first. Then the process turned to the
Appel l ate Rul es from1994 to 1998; Judge Logan chaired t he advi sory
committee, and Professor Mooney was Reporter. Wen the Appellate
Rul es were conpleted, the Crimnal Rules canme next. The Crim nal
Rul es process began in 1999; the restyled rules are now before
Congress. Judge Davis chaired the advisory commttee for the first
part of the process, and was succeeded by Judge Carnes. Professor
Schl ueter was Reporter.

The process for the earlier rules efforts began with revision
and refining of the Garner draft by the Style Subcommittee. The
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result went to the advisory conmttee, then to publication.

Comments were reviewed. The advisory committee then adopted a
final style version that went to the Standi ng Conm ttee and t hence
up the line to the Judicial Conference, Supreme Court, and

Congress. The advisory commttee work took about three years for
each project; the whole process took four or five years.

Judge Janes Parker, who chaired the Standing Commttee Style
Subcomm ttee while the Crimnal Rules were restyl ed, described the
process around the framework of discussion questions prepared by
John Rabi ej .

The | ast question was addressed first: did the result justify
the effort? "No and yes.” "No," if you focus on the project as
one yielding short-termbenefits. Practitioners nust bear a heavy
cost inrelearning a conplete set of restyled rules. The Advisory
Commttee work onthe Gvil Rules wll stretch out over many years.
"Yes," if you focus on long-termbenefits, fifteen or twenty years
fromnow. The newrules wll unquestionably be nore user-friendly.
They will ease automated research, even by neasures as sinple as
adding nore and better titles and headi ngs for subdivisions and
par agr aphs.

Pride in the quality of the product is inportant. Professor
Wight chaired the Style Subcommittee when it was forned. Hi s
witing is wonderfully clear. The question can be illustrated in
the fam liar conparison of a sturdy conpact autonobile to a | uxury
sport sedan. Each does the basic job, but one does it better. The
project is nore worthwhile if we want the polished end product.

The care required to distinguish substantive changes from
style inprovenents will yield a separable benefit. The need for
substantive changes wil| appear, to be addressed separately either
as the style project wends along or later when nore tinme is
avai | abl e. Sone, perhaps nost, changes will need to be deferred.
An illustration is provided by Ctrimnal Rule 11. Rule 11 states
that "the court" nust not be involved in plea negotiations.
Different judges interpret the rule differently —sone concl ude
that it prohibits participation only by the sentencing judge, and
permts another judge of the same district to nediate plea
negotiations. This question was identified in the style project,
treated as a matter going beyond nere style, and deferred.

As to procedures, the first caution is to nake sure that the
schedule is not too tight. The next is to avoid assigning too nuch
work all at once to the consul tants —Ki nbl e and Spani ol shoul d not
be charged with doing a conplete rule set all at once. And nit-
pi cking edits should be avoided in the Advisory Commttee and
forbidden in the Standing Cormittee.

The questi on whet her new procedures shoul d be adopted renai ns
open. The subcommittee structure |ooks very good. | nt er net
communi cations can be used nore effectively nowthan ten years ago.
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Tel econf erenci ng shoul d be considered —there are real benefits as
conpared to tel ephone conferences. Ateleconference can be used to
show a rul e and proposed changes on a screen. Sinply seeing each
other can help. The Appellate Rules were done in |arge part by
tel ephone, with handwitten edits that were hard to decipher
(particularly when transmtted by facsimle). In the Crim nal
Rul es, word processing edits encountered sone breakdowns, but
overall the process worked. Conputerized research can help. In
the Crimnal Rules, for exanple, a question arose whether it is
better to refer to an "attorney" or to "counsel™ —a conputer
search can quickly identify each place the termis used. The
Crimnal Rul es use eight different ways to descri be the governnent
or attorney for the governnent. Is it necessary to have
consi stency if everyone understands the word in its context? Yes,
consistency is a worthy goal. And other resources can be used. A
| aw cl erk, for exanple, may provide good help.

How demanding is the project in tinme and energy? "Very."

Face-to-face neetings generally are nore efficient. Tel ephone
conferencing can be a help —so I ong as you renenber the tinme-zone
pr obl ens. The face-to-face neetings also have inportant
soci al i zing benefits.

How many hours should be schedul ed for a single day? It is
difficult to say. Sone participants prefer a one-day, intense,
"get-it-over-with" approach. Two-day neetings are nore humane, but
they are nore difficult to schedule and "there will be departures.”
(A Committee menber who participated in the Sea Island neeting
suggested with feeling that "one day is enough.")

Wuld it have helped to stretch the process out over nore
years? More tine probably would yield a better product, but the
result may be that the product is never finished. The proposed
time series prepared by John Rabi ej seens reasonable —it is | onger
than the time taken for the Appellate Rules or Crim nal Rul es, but
the CGvil Rules will be nmuch nore difficult.

Turnover in Commttee nmenbershi p nust be addressed. "You need
one driving force to get you through all this." Wth the Appellate
Rul es, Judge Logan was the driving force. Wth the Crim nal Rul es,
Judge Davis initially was reluctant, but becane an ent husi asti ¢ and
driving force. The consultants and researchers shoul d not change.
Changes in general Conmm ttee nenbership are not as inportant.

On matters that involve style alone, not nmeaning at all, the
Commttee should give alnost conplete deference to the Style
Subcommi t t ee.

As to other issues identified in the agenda book: Renunbering
the rules wll be controversial, causing short-term grief but
perhaps yielding |long-term benefit. Renunberi ng deserves sone
consi deration. This question was faced in one part of the Crim nal
Rul es: Rule 60 was the final rule, but was the one that established
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the title of the rules. The Commttee decided sinply to abrogate
Rule 60 as part of transferring the title to the front. GObsolete
terns shoul d be abolished —I| anguage does change over tine. Qur
generation would say "I am eager to do that,"” while many of a
younger generati on woul d convey t he sane t hought by bei ng "anxi ous”
to do that. The neaning of "anxious" has changed.

It would be wise to enlist a volunteer who could provide a

non- | awyer perspective. Wen Arizona revised its jury
instructions, it sought help fromjurors. Amgjority of thejurors
t hought that "subsequent to" neant "before"; the phrase was

elimnated. As to "negligence,” a nmpjority chose "inattentive"
over "carel ess"; the word was not dropped, in deference to its deep
roots in tradition. A hi gh-school English teacher or soneone
simlar mght be a good resource to read draft rules and identify
confusi ng expressions.

Judge Parker concluded his remarks by confessing that in
retrospect, "I still wonder whether it all was worth it."

Pr of essor Schl ueter observed that it was very hel pful to have
Judge Parker attend the Crimnal Rules style neetings, nost often
by tel ephone.

John Rabiej then turned to a nore detailed review of the
process. The agenda materials include Rule 4 in the form adopted
by Bryan Garner. Each rule is divided into boxes corresponding to
subdi vi si ons or paragraphs. The text of the present rule is
presented on the left side of the page, with the restyled rule on
the right. The object is to sinplify, clarify, nake parallel
expressi ons consistent, renove anbi guities, and avoi d substantive
changes. The format provides much nore "white space,” and gives a
uniformstructure to the rules.

The Garner drafting Guidelines have been adopted for all of
the sets of rules.

When the Garner draft of the Crimnal Rules was submtted to
the Style Subcomm ttee, Judge Parker refined the style work and
alsoidentified at | east one hundred substantive i ssues. Professor
Sal t zburg, a veteran of the Crimnal Rul es process, was retained to
find answers to the questions. An exanple of several questions and
responses is included in the agenda book. So it was asked why the
rules still refer to "hard |abor”; an answer was found in sone
resi dual use of boot canps —there was a reason for retaining a
seem ngly anti quat ed expression. Mbre generally, the research was
hel pful in addressing the neani ng of provisions that had no readily
i dentifiable neaning or reason

The Style Subcommittee reviewed the research questions and
responses, and "gave it their best shot."” The drafts then went to
the Crimnal Rules style subconmttees, who resolved what they
coul d and reported both resol uti ons and i nportant questions to the
full Crimnal Rules Advisory Commttee.
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On the Cvil Rules, Judge Pointer revised the Garner draft,
maki ng many changes and i nprovenments. Sonme further changes were
adopted at the Sea |Island neeting, and they too have been added to
the draft that will go to the Style Subconm ttee.

The Appellate and Crimnal Rules Committees devel oped tine
tables, as will be done for the Civil Rules. They divided the
rules into batches, assigned to the subconmmttees. In the
subcommi ttees, each rule was assigned to one subcomittee nenber
who becane responsible for presenting the rule at the subcomm ttee
neeti ng and shepherding it through. A primary focus was to search
for inadvertent substantive changes, and to di scuss the deliberate
substantive changes. \When del i berate substantive changes seened
desirable, a choice was nmade whether to classify them as m nor
changes that could be adopted in the style package and identified
in the style Conmttee Notes, or instead to classify them as so
inportant as to require presentation on a separate track

The Appel | at e Rul es present ed styl e changes, m nor substantive
changes, and mmj or substantive changes in a single package for the
Judi ci al Conference. The Crimnal Rules presented the style
changes (i ncluding m nor substantive changes) in one package, and
maj or substantive changes in a separate but parallel package. The
purpose of the separate tracks was to be prepared with a styled
version of the current rule for adoption if the substantive change
in the parallel rule were rejected.

The tinetable for the Crimnal Rules package is described in
the agenda nmterials. In a 28-nonth period they held ten
subcomm ttee and six full commttee neetings. Both the Appellate
and Crimnal Rules Committees adopted an "all deliberate speed”

policy.

After making assignnments to individual menbers, the
subcomm ttee chair set neeting dates. Al t hough each rule was
assi gned to one nenber for presentation, all nenbers revi ewed every
rule in the package to be consi dered at each neeting. Al comments
from subcommttee nmenbers were routed through the Adm nistrative
Ofice. Each coment was inserted, identifying its author, on a
single master draft. The consolidated master draft went to the
full subconmm ttee neeting. Discussion focused onthe comments made
by the subcommittee nenbers as reflected on the naster draft.

The focus of subcomm ttee discussions was policy issues nore
than style issues. Often policy issues were identified for
di scussion by the full Commttee. After full subcommttee
neetings, the final product was sent to the full commttee.

Formal records were not kept during the Crimnal Rules
process. Al t hough notes were taken, the lack of nore formal
records was a m st ake. (Professor Schlueter noted that the Cri m nal
Rules Committee recognized the need to get on with the work.)
Records will be kept during the Cvil Rules project. The Reporter
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and consultants will work together to devise the best neans of
noting all significant decisions. The Reporter will attenpt to

attend all neetings.

Judge Levi noted that although ordinarily the Civil Rules
Committee has vi ewed subcomm ttee neetings as matters for executive
session, the style subcomrittees are different. Representatives
fromconcerned groups, such as the American Bar Association, wl|
be wel cone to attend.

Inthe Crimnal Rules process, Conmittee Notes were devel oped
only after a styled rul e had been considered by the full Comrttee.
In contrast the Cvil Rules project will attenpt to frane draft
notes before Commttee consideration, at |east to the extent
possible wthin the tinme between subcommttee neetings and
Committee neetings.

Both the Appellate and Crimnal Rules Commttees presented
their style drafts to the Standing Conmittee in two separate
packages with the recomendations for publication. Act ual
publication, however, was deferred so that all rules could be
publ i shed together. The public coment period for the Appellate
Rul es was nine nonths; for the Crimnal Rules, the period was six
nonths. The Crimnal Rules drew only 20 or so comments on the
styl e package; even the National Association of Crimnal Defense
Lawyers, an active participant inthe rul emaki ng process, addressed
only two or three rules. 1In addition to the usual thousands of
people and groups who receive direct mailings of published
proposal s, the proposals were sent directly to approxi mately 100
| aw professors. Even the professors provided few conments.

The | ow | evel of conments won by the Appellate and Cri m nal
Rul es suggests that it may be better to publish smaller sets of
rules for coment on a running basis. This is the plan for the
G vil Rules.

It remai ns to be deci ded whet her substantive proposal s shoul d
be separated fromstyle changes in the publication stage.

The Crimnal Rules packages illustrated the challenges that
may be encountered. The Suprene Court rejected one of the changes
proposed on the nmjor-substantive-change track, Crimnal Rule
26(b). The Conmmttee had addressed the constitutional
confrontation issue that gave the Court pause. This experience
sinply reflects the differences of judgnent that nay attend
resol uti on of specific doubts in any rul emaki ng enterprise. Quite
a different problem arose from the inadvertent om ssion of a
sentence fromRule 16. The difficulty arose because the ori gi nal
Rule 16 version considered by the original style draft was
different from a later Rule 16 that superseded the one that
persisted through the style process. The Admnistrative Ofice
| egislation staff persuaded Congress to attach a corrective
provision to the Departnent of Justice appropriations bill.
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Al t hough the bill nust be passed at sone early tinme, it has becone
aChristmas tree. The Administrative Ofice received a copy of the
bill only an hour before it passed the House, and di scovered that

not only had | egislative staff changed all the "nusts" to "shall,"
it also had changed a Rule dealing with "nental" condition to
"medi cal " condition. The present hope is that these changes can be
corrected by a technical anendnents rule. But the point renains:
correction of inadvertent gaffes will be increasingly difficult as
the rules pass from the Standing Commttee to the Judicial
Conference, to the Supreme Court, and finally to Congress.

Judge Scirica comented that he attended the Sea |sland
drafting nmeeting while a nmenber of the G vil Rules Conmmittee.
Judge Hi ggi nbot hamconcl uded after that experience that it was nore
inportant to devote the Committee’s tine to Rule 23 and ot her
pressing subjects. Style could not be done at the sane tine.

The styl e project was effectively |launched after Judge Keeton
and Professor Wight nmet with Chief Justice Rehnquist. The Chief
Justice agreed that the style project nade sense. It was decided
not to do the Bankruptcy Rul es or Evidence Rules at any point. The
Appel | at e Rul es becane the bel |l wet her because they are easiest to
deal with. The styled rules were well received by bench and bar.

Turning to the Crimnal Rules, the nethod of dealing with
substanti ve changes was considered. The Suprene Court wanted to
get all proposals, both of style and substance, at the sane tine.
Judge Davi s began guiding the Cri mnal Rul es through the process as
a skeptic, but becane a strong believer in the project.

Last wi nter Judge Scirica took sone restyled Crimnal Rules to
Chi ef Justice Rehnqui st and suggested that it was a good i dea to go
ahead with the Cvil Rules, recognizing that the project would be
nore difficult and beset with nore pitfalls than the earlier style
projects had encountered. One concern was framed by aski ng what
the Gvil Rules would look like in 25 years if the project is not
undertaken. An opportunity was recognized in the need to exam ne
every rule systematically. Bot h Prof essor Hazard and Professor
Wi ght have thought it inportant to undertake periodic review of
all rules. To paraphrase Professor Hazard, it is inportant to
i nvol ve professors for ideas, | awers for know edge, and judges for
responsibility. The project has to be open to input fromall.

It will be possible to publish subsets of the rules in
packages to afford several opportunities to comment in a nore
manageabl e framework. But the Suprene Court will want to receive
a single package of the entire Cvil Rules when the tine conmes to
submt themfor adoption. Substantive changes shoul d not be part
of the style package. At the sane tinme, it is proper to effect
substantive changes when necessary to resolve anbiguity in a
present rule.
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Al though it was surprising to have so few comments on the
Crimnal Rules, the dearth of comment may have resulted fromthe
hi gh quality of the work.

Pr of essor Schl uet er descri bed the Crim nal Rul es styl e project
fromthe Reporter’s perspective. Their first exposure to style
probl ens began at the Decenber 1992 Standing Committee neeting,
| ong before the formal project. A very detailed style discussion
al nost persuaded the Crimnal Rules Conmittee chair to w thdrawthe
proposal; only an on-the-spot revision by Garner, chair, and
reporter saved the proposal. "It was not a happy introduction.’
But the style project nade converts of the Commttee.

In 1998 the Crimnal Rules Conmttee nade a conm tnment to get
into the project and get it done. It recognized that it could not
afford to get bogged down in mnutiae. Wen the Comrittee cane to
reflect on the experience in 2002, it realized that only a few of
t hose present in 2002 had been present in 1998.

"Time is your eneny. You can gain a lot by nore tinme. But

there is no guarantee.” Cetting people interested in revisiting
| ong-ago work fromthe first phases of a style project "is tough —
there may be rebellion.” Commttee and subcomrittee menbership

wi || change; if new nenbers are allowed to reopen past deci sions,
the process may be effectively derail ed.

Crimnal Rules Commttee nenbers found the style project a
rewar di ng experience. It felt, at the end, |like graduating from
col | ege.

"Keep your sense of hunor. It is essential.” W had tense
times when Commttee nenbers wanted to change a rule they had
di sli ked on substantive grounds for many years.

It iscritical toretain the advisory commttee chair in place
for as |l ong as possible. The Chief Justice should be persuaded to
extend the chair’s termfor this purpose.

The goal is to send to the Suprene Court a style package, not
a substantive change package. The Crimnal Rules Commttee had
maj or substantive changes to do, and put themon a separate track.
It was prepared to drop themif need be. The Departnent of Justice
was much concerned about the style project. "They had won and | ost
many battles. They feared | osing the victories, even as they hoped
to reverse the losses.” These concerns added to the reasons for
putting aside many substantive matters.

The Administrative Ofice —and especially John Rabi ej —nmade
the project possible. It was Rabiej, not the Reporter, who kept
the authentic master copy. It is difficult for a Reporter to
adjust to this loss of "control,"” but it is essential that it
happen.
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The Crim nal Rules Conmttee really appreciated the
subcomm ttee structure, and particularly the one-person-per-rule
assignnents of responsibility. Al t hough there are nmany people
| ooking at each rule, it is amstake torely ona multiplicity of
eyes to catch up inadvertent om ssions. Sonme one or two persons
must bear special responsibility for the conpleteness and
correctness of the entire set.

The experience with Crimnal Rule 16 underscores the vita
i nportance of making sure that the "left colum" is the current
version of the rule, not sone earlier version copied into the |eft
colum when the colum is first conpil ed.

Oten individual Commttee nenbers took on the research

i ssues. "W did not go | ooking for the issues: they cane to us."
The Styl e Committ ee found anbi guities, which were sent to Professor
Sal t zbur g. The Subconmm ttee accepted that, but found further

anbiguities without intentionally | ooking for them The research
was spread out. "It has to be.”

If something is to be taken out fromthe present rule, it is
inportant to decide the reason for the deletion to enable
explanation in the Conmittee Note.

Continuity is inportant. Style conventions should be
identified at the outset, and adhered to. To the extent possible,
a choice of preferred terns should be made; in the Cri mnal Rules,
it becane necessary at the end of the process to go back to the
begi nning to redefine the neaning of "court."

Deference is inportant at a nunber of |evels. The Standing
Commttee today defers to the advisory comrttees nore than in sone
earlier days. The Crimnal Rules Advisory Commttee deferred to
the judgnents of its subconm ttees, but did make changes when t hey
seenmed good. To sone extent, the subconmttee deferred to the
single nmenber who was responsible for a particular rule. That
wor ked, and i ndeed seened i nportant.

The packages presented to the Standi ng Commttee seened a bit
overwhel mng. The first 30 rules were presented in one package,
the remaining rules later in a second package. The advisory
comrittee attenpted to focus the presentation on the problem
poi nt s.

Institutional nenory is a problem It is easy to |ose the
details. "You should plan.” It is not clear whether the best form
of record would | ook |like mnutes, or |ike sonething else. "Tine
and information nmanagenent is the Kkey. Keep your papers and

notes."”

When sonmething is deleted froma rule, identify the deletion
and explainit inthe Commttee Note. In deciding whether to del ete
sonmething, it is wise to defer to the conmttee that created it:
you should assunme that there was a good reason, and should not
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assune that there is no good reason sinply because you cannot

di scover what it was. "There are a |ot of cases and tradition."
It is difficult to distinguish between "little" substantive
changes and styl e changes. It would have been overwhelm ng to

identify every mnuscule change in a Conmttee Note. The test
adopted for identification was whether a rule revision would | ead
to a change in practice. And boilerplate | anguage was devel oped
for the Note to each Rule: "The | anguage of Rule _ has been anended
as part of the general restyling of the Crimnal Rules to make t hem
nore easily understood and to nmake styl e and t erm nol ogy consi st ent
t hroughout the rules. These changes are intended to be stylistic.
No substantive change is intended."” (The final paragraph of the
Conm ttee Note to Crimnal Rule 1 varied this statenment to sone
extent.) Revisions that seenmed |likely to work a change in practice
were not disqualified fromthe style package, but were identified
in the Note. Major substantive changes, on the other hand, were
taken out for separate treatnent. An exanple was video
t el econferencing for arraignnments.

At tinmes a subconmttee would appoint an ad hoc group to
address a specific question. One exanple was the question where a
def endant shoul d be taken after arrest when a judicial officer is
nore readily accessible in a different district.

Responding to a question, Professor Schlueter noted that as
peopl e | ooked at the rules, they canme up with substantive i deas.
This was not a deliberate focus; the project was not viewed as an
occasion to reconsider all the rules. There is a cost in
frustration, as with the Rule 11 exanple identified by Judge
Par ker .

And t here was a speci al reluctance to change | anguage t hat had
been mandat ed by Congress. Changes neverthel ess were nade on a few
occasi ons.

Anot her Commi ttee nenber observed that the distinction between
styl e and substance can blur. Cdarification can change neani ng and
practice. Is it proper, within the scope of this project, to tell
the Supreme Court that we are changing practice? Judge Scirica
responded that the direction is that the Coormittee should resol ve
anbiguities —that is properly within the scope of a style project
even though it may change neaning. Good judgnent is called for.
"You will know the maj or changes."

Prof essor Schlueter added that the Crimnal Rules Conmittee
struggled often with this problem An attenpt was nade to reduce
the potential confusion that <could arise from presenting
si mul taneous "style" and revised "substantive" versions by addi ng
a Reporter’s Note to each rule in the style package that had a
parallel ruleinthe substantive track. The Reporter’s Note sinply
directed attention to the parallel substantive rule.
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Judge Scirica observed that two of the tests that neasure the
appropri ateness of changes in neaning as part of the style package
arethat it is proper to make noncontroversi al changes, and that it
is proper to express present practice as it has evolved from an
uncertain rul e basis.

Prof essor Kinble suggested that there is a continuum of
infinite shading. At one end are matters that seem pure style:
should we refer to an "attorney fee" or to an "attorney’'s fee"?
Seemingly simlar matters may not be so pure —the rules refer
often to an "opposi ng party,” but also refer to an "adverse party."”
Is there a difference? An intentional difference? If the
Conmittee reaches a confident conclusion that there is no intended
di fference of neaning, it m ght adopt a consi stent styl e convention
and not identify the change in the Conmmittee Note. Another exanple
of the m nor change questions is whether to del ete the requirenent
that a Rule 4 summons bear the court’s seal

Judge Levi expressed concern that the very concept of "m nor"
subst anti ve changes coul d underm ne the credibility of the project.
And it is inportant not to waste Commttee tinme on marginal
substantive changes. Many of these things could be deferred for
attention after the style project is concluded.

Prof essor Schlueter noted that ultinmately Judge Davis, Judge
Scirica, and the Adm nistrative Ofice agreed that consensus and
concessions nust be made in order to get the style package to the
Suprenme Court. "The key is to decide hownuch tine to spend on the
conponents. |f extensive discussionis required in subconmttee,
| et go of the question.”

Judge Scirica agreed. "You are going to have to decide to
| eave sone anbiguities as you find them" Judge Levi al so agreed,
noting the Crimnal Rule 11 question whether a judge who will not
be i nposing sentence can nedi ate plea negotiations —"there is a
conflict in the case law. Let the issue continue to percolate in
the courts, or put it on the separate substantive track."

Prof essor Schlueter noted that Professor Kinble "cane in
| ate. " He was asked to go through the entire Crimnal Rules
package, and did. The Committee had been feeling a sense of
i npendi ng relief and rel ease, but he found a |l ot of inconsistencies
the Committee had m ssed. Sone of themcaused real consternation.
At tinmes the "do-overs" are necessary. But "honor the commttee's
weari ness. "

Prof essor Kinble suggested that it is critical to follow an
authoritative set of style guidelines. It would be wise to adopt
them formally. And it would be useful to state them in an
Introductory Note to the style package. Part of the conventions
shoul d be to adopt Bryan Garner’s Dictionary of Mbodern Legal Usage.
This nekes |life easier not only in drafting but in later
application of the rules.
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We need in every way possible to head of f uni ntended changes
of neaning. The boilerplate |anguage denyi ng changes of neaning
should be in the Commttee Note for each rule.

It is wise to defer to the Style Subconmttee. Def er ence
shoul d approach the I evel of presunption on issues of pure style.
If you decide to say "can" to nmean "is able,” do not | ook back.
"After a certain point you run out of steam"™ Do not readdress
i ssues al ready resolved, but recognize that new perspectives and
i nsights may energe as you progress through the rules.

The advantages of the style project will far outweigh the
di sadvant ages. You will nake m stakes. The m stakes will be
corrected with tinme.

And renenber that inproving style will inevitably inprove
substantive meani ng in nany ways.

Prof essor Schlueter stated that once an issue has been
consci ousl y resol ved, whet her by vote or consensus, it is inportant
toregard it as res judicata. Revisit the decision only for good
reason.

There are many things that can distract attention. It is
inportant to establish a specific deadline for subm ssion to the
Suprenme Court. The tinetable can be set by working backward from
that date. The deadline and tinetables give power to commttee
chairs to force a conclusion of discussion

This discussion of past experience was followed by
presentation of a set of "overarching i ssues" identified as grow ng
out of the experience. Because much of the di scussion foll owed the
order of the agenda materials, the agenda nenorandumis adopted as
the mnutes of the discussion with occasional interpolations to
reflect such discussion as there was:

CVIL RULES STYLE PROQJECT: | NTRODUCTORY QUESTI ONS

Sonme of the generic questions that will recur throughout the
Style Project can be antici pated. They range fromsi npl e needs for
consi stency to nore i nportant i ssues. The exanples that followare
not ranked in order of inportance, frequency of probable
appearance, or interest. All deserve sone attention. Specific

exanples — nmany of them drawn from a first review of Rules 1
through 7 —wi Il be used to illustrate the choices.
Structure

The structure of the whole Civil Rules package is at tines
eccentric. Summary judgnment is a pretrial device, but it appears
as Rule 56 in the chapter dealing with judgnents. |t m ght nmake
better sense to locate it after the discovery rules and before the
trial rules. Rule 16, for that matter, occupies an odd place
bet ween t he pl eadi ng rules and the party- and cl ai mjoi nder rul es.
For that matter, the counterclaim cross-claim and third-party
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claimrules seemto fit better between Rule 18 and Rule 19 than in
their present place. Do we have any appetite for restructuring the
whol e?

One advant age of restructuring woul d be that we woul d be free
to adopt, at least for the time being, a set of whole-nunber
designations. No nore Rule 4.1, 23.2, or (eccentrically) Rule 71A
We would no longer need to junp fromRule 73 to Rule 77.

These proposals alnost inevitably will be defeated by the
famliarity of Rule 56, Rule 13(a), and so on. The conservative
inertia that has sl owed procedural reformapplies to the small as
well as the | arge. And now we have a further argunent: nothing can
change, not ever, because that will foul up conputer searches.

A much smal |l er-scale version of the structure question wl|
ari se when good style would rearrange subdivisions wthin a rule,
or perhaps conbine two or nore subdivisions. If we conbine
subdi vision (b) with subdivision (c), do we continue to describe
subdi vision (d) as (d), showing (c) as "abrogated," or do we re-
| etter (d) as new (c)?

Probably it is too late to consider the designation of
subparts. Qur limt has been Rule 15(c¢c)(3)(D(ii): (c) is
subdivision, (3) is paragraph, (D) is subparagraph, and (ii) is
item Occasionally a rule mght be easier to follow if we had
further designations, if after the subparagraph (D) we could have
one nore sequence of nunbers and letters. But there are severa
argunent s agai nst adding further designations. One is conformty
to other sets of rules. Another is the need to find words to
describe them  sub-subparagraph is unattractive, and the
alternatives are at |east as unattractive. Still another arises
fromthe indent style we have adopted; it is helpful to set each
smaller itemin further fromthe left margin. But by the tinme we
get to itens we are already left with very short lines. Still
further insetting could | ead to m nuscul e |i nes.

[ The question whether to redesignate rule subdivisions
provoked sone di scussi on. One purpose of the project is to advance
clarity by providing a clear structure. Clear structure wll
i nvol ve physi cal | ayout, nore white space, and nore frequent use of
sub-parts: a single subdivision may be broken into paragraphs, a
par agr aph nay be broken i nt o subparagraphs, and so on. The present
rules often conbine quite distinct propositions in a single
subdi vi si on or paragraph; clarity will be i nproved by establi shing
separate subdivisions or paragraphs. Additions will require
renunbering. This course was often chosen in the Appell ate Rul es.
Further discussion pointed to the Garner-Pointer draft of Cvil
Rul e 4(b), which makes many separati ons of material previously run
together. This exanple denonstrates that the rule should be to do
what ever nmakes good styl e sense.
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[It was asked whether the advantages of preserving famliar
desi gnati ons deserve sonme weight: should a change be made if it
seens only alittle better? In the Crimnal Rules project, there
was SOome nmjor reorgani zing. But they chose to work around the
probl ens that arise when the present designation seens too well -
known to change. An illustrationinthe Cvil Rules mght be Rule
13(a).

[Arelated question is illustrated at several places in the
Cvil Rules, anong themRul e 80(a): since 1948, subdivision (a) has
been carried forward only to show that it has been abrogated. The
Criminal Rules Conmmttee decided against preserving present
desi gnati ons when the only purpose is to avoid carrying forward an
ot herwi se del et ed subdi vision. But there may be occasi ons when it
is better tocarry forward the designation for an abrogated part in
order to preserve a related and well-known designation: Style
shoul d not be the occasion for redesignating Rule 12(b)(6). One
alternative mght be to show a forner designation in brackets for
a lengthy period —for exanple, if summary judgnment were to be
relocated as a pretrial device, it mght be designated as "Rul e
39.1[Former Rule 56]." The Crimnal Rules Corm ttee did sonething
like this inthe Conmttee Notes. Another alternative would be to
request that publishers include conversion tables with the rul es.]

Sacred Phrases

It has been accepted that we nmust not tinker with sone sacred
phrases in the rules. "Transaction or occurrence" nust be used to
define the rel ati onshi ps that make a count ercl ai mconpul sory under
Rul e 13(a). One challenge will be to be sure that we recogni ze al
of the phrases that have taken on such settled el aborations that we
must not attenpt change in the nane of style.

This approach raises the question whether we can forgive
oursel ves for not asking why variations are introduced on these
fam |iar phrases. "Transaction or occurrence" persistsin Rule 14,
but in Rule 15(c)(2) it becones "conduct, transaction, or
occurrence.” By Rule 20 it expands to "transacti on, occurrence, or
series of transactions or occurrences."” \Wat subtle distinctions
are inplied?

Definitions

Definitions presented recurring tests in the Crimnal Rules
style project. As later rules were styled, the commttee was
driven to consider again, and yet again, the definitions adopted in
earlier rules. There are nore definitions inthe Cvil Rules than
many of us realize. Rule 3 defines what it neans to "conmence" an
action. The Rule 5(e) taglineis "Filingwth the Court Defined,"

but the rule does not really define filing —it directs howfiling
is to be acconplished. At the sanme tine, it does define an
el ectronic "paper"” as "witten paper.” Rule 7 defines what is a

"pleading." Buriedin Rule 28(a) is a definition of "officer" for
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purposes of Rules 30, 31, and 32. The Rule 54(a) definition of
"judgnment" presents questions so horrendous that we abandoned any
attenpt even to think about themin the recent revision of Rule 58.
The District of Colunbia is nade a "state" by Rule 81(e), "if
appropriate.” Rule 81(f) sets out a curiously limted definition
of "officer"” of the United States (including, at least onits face,
a begi nning that includes reference to an "agency," followed by a
definition only of "officer"). Oher definitions may lurk in the
Rul es. W may be stuck with the ones we have, except to the extent
that we are prepared to make substantive anmendnents as part of the
process. But at | east we shoul d be wary of addi ng new defi nitions.
And perhaps we need to consider the need to reduce reliance on
definitions.

"Legacy" Provisions

AOd Practices Abolished. The CGvil Rules have abolished many
earlier procedural devices. The generic questionis whether it is
necessary to forever continue to abolish these things. Specific
answers may vary.

Rule 7(c) i1s an exanple: "(C) DEMUIRRERS, PLEAS, ETC., ABOLI SHED.
Denmurrers, pleas, and exceptions for insufficiency of a pleading
shall not be used.” W could spend sone tine debating whether
devi ces are "abolished" by a rule that says only that they shall
not be used. But why not abandon this subdivision entirely? Even
i f soneone decides to describe an act as a denurrer rather than a
Rule 12(b)(6) notion to dismss, a 12(c) notion to strike an
i nsufficient defense, a Rule 50(a) notion for judgnent as a matter
of law, or whatever, the court is |ikely to understand and respond
appropriately.

A nore famliar exanple is Rule 60(b), but it my be nore
conplex. The final sentence says: "Wits of coram nobis, coram
vobi s, audita querela, and bills of reviewand bills in the nature
of a bill of review, are abolished, and the procedure for obtaining
any relief from a judgnent shall be by notion as prescribed in
these rules or by an independent action.”™ This one does abolish
sonet hing. We may wonder whether there is nmuch risk that a nodern
|l awyer will think to reinvent these archaic procedures. Perhaps
thereis —the crimnal |awcrowd conti nues to have questi ons about
t he persistence of coramnobis relief. However that may be, the
| ast part of the sentence is a specific direction: relief froma
j udgnment must be sought by notion or by i ndependent action. W may

need to keep that (and perhaps to note that an appeal —surely
neither a notion as prescribed in these rules nor an independent
action —is not what we nean by "relief froma judgnent"?).

A less famliar exanple is Rule 81(b), which abolishes the
wits of scire facias and nmandanus.

A d Distinctions Superseded. Less direct neans nmay be used to
supersede old practices. Rule 1 is a fine exanple: "These rules
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govern the procedure in the United States district courts in al
suits of a civil nature whether cognizable as cases at law or in
equity or in admralty * * * " "Suits"? "of a civil nature"?
"cases" at law or in equity or in admralty? The Style version
uses "civil action" to replace suits of a civil nature, drops
"cases," and rai ses the question whether we still need say "whet her
arising at law, in equity, or in admralty."” Merger of |law and
equity was acconplished in 1938; admralty was brought into the
fold in 1966. Is there a risk that the nerger wll dissolve
W t hout continued support? \Wether or not we continue it, is
"civil action" good enough? A very quick |ook at the subject-
matter jurisdiction statutes that begin at 28 U.S.C. § 1330 shows
that "civil action" is the nbst commobn expression. But 8§ 1333
refers to "any civil case of admralty or maritinme jurisdiction";
8§ 1334(a) refers to "cases" under title 11; 8§ 1334(b) refers to
"civil proceedings arising under title 11"; 8 1337 refers to "any
civil action or proceeding"; 8 1345, covering the United States as
plaintiff, refers to "all civil actions, suits or proceedings"; 8§
1346(a)(2) —the Little Tucker Act —refers to "[a]ny other civil
action or claimagainst the United States"; 8 1351 refers to "al
civil actions and proceedi ngs" agai nst consuls, etc.; 8 1352 refers
to "any action on a bond"; 8§ 1354 to "actions between citizens of
the sane state"; 8§ 1355 to "any action or proceeding; 8 1356 to
"any seizure"; 8 1358 to "all proceedi ngs to condemm real estate";
and 8 1361 to "any action in the nature of mandanus" [this one is
an interesting contrast with the abolition of mandanmus by Rule
81(b)]. New Rule 7.1(a) refers to an "action or proceeding."
Perhaps that is the phrase that should appear in Rule 1.

Fam liar Terms and Concepts. Rule 4(l) provides for "proof of
service." The Garner-Pointer draft says service nust be proved to
the court. Wy abandon a famliar and well-understood term
substituting a phrase that nay generate argunents that a different
process is contenplated? There may be tinmes when we shoul d not
abandon a well-understood term sinply because it sonehow seens
ar chai c.

Fam liarity goes beyond | anguage to concept. Justice Jackson
put it well: "It is true that the literal |anguage of the Rule
would admit of an interpretation that would sustain the district
court’s order. * * * But all such procedural neasures have a
background of custom and practice which was assuned by those who
wrote and shoul d be by those who apply them"™ Hi ckman v. Tayl or,
1947, 329 U.S. 495, 518 (concurring). As tine noves on, however,
the shared background of custom and practice may fade away.
Reading a rule today, we may fail to understand the intended
meaning, andinrewiting seem ngly cl ear | anguage ef fect a change.

An illustration is the provision in Rule 19(a) that a necessary
party plaintiff "may be nmade a defendant, or, in a proper case, an
involuntary plaintiff." It is easy to pick this illustration

because it is famliar —the understanding that the "proper case"
is much nore restricted than the words m ght indicate has been
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preserved. The nore neaningful illustrations will be those that we
over|l ook because the original understanding has been lost. The
i gnorant assunption of a new neaning and its expression in
contenporary style may be an inprovenent, but it still will be a
change.

[ Brief discussion began by asking what harmlies in del eting
anti que provisions. A safeguard could be provided by establishing
an appendi x of materials to self-destruct in a period of perhaps
twenty years if no use is found; this ploy will be considered. The
Crimnal Rules chose the path of deleting apparently antiquated
material, stating in the Commttee Note that the material is no
| onger needed. ]

Anmbiguities
The nost comon |anment during the fabled Sea Island Style

Festival was that time and again, anbiguity engul fs the neani ng of
a present rule. What to do?

An obvi ous approach is to exhaust the research possibilities
that may dispel the anbiguity. If a clear present neaning is
identified, the only remaining challenge is to express it clearly.
How frequently this approach should be taken, all the way to the
bitter and often disappointing end, is debatable. |If indeed we
find many anmbiguities, we mght slow progress nore than we care to
endure. The alternatives beginwithidentifyingthe anbiguity, and
explaining in the Committee Note what has been done. One approach
will be to carry the anbiguity forward —we do not know what it
nmeans, and we do not care to invest the energy to deci de what cl ear
meaning is better. Another approach will be to imagine a good
cl ear answer and adopt that. No doubt each of these alternatives
wi |l be adopted in circunstances that seem appropriate.

Rule 4(d) —a relatively new rule —provides illustrations
that tie to the discussion of Rule 4. The |ast sentence of (d)(2)
refers to a plaintiff "located within the United States.” (d)(3)
refers to a defendant "addressed outside any judicial district of

the United States.” Rule 4(e) speaks of service "in any judicial
district of the United States.” Rule 4(f) refers to "a place not
within any judicial district of the United States.” |Is there a

difference between "wthin the United States"” and "in any judi ci al
district of the United States"? Are United States flag vessels,
enbassi es, or other enclaves "within the United States" but outside
any judicial district? Puerto Rico clearly is within a judicia

district of the United States: is it within the United States?
What subtle thoughts inspired these various phrases?

Rule 4(h)(1) 1is another illustration. Service on a
corporation may be made by delivering process to "any ot her agent
aut hori zed by appointnment or by law to receive service of process
and, if the agent is one authorized by statute to receive service
and the statute so requires, by also mailing a copy to the
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def endant . " Is there a difference between "by law' and "by
statute"? One possibility is that "by law' refers to federal |aw,
while "statute" refers to the many state statutes on serving a
corporation; see 4B Federal Practice & Procedure 8 1116. Anot her
possibility is that "law' is a broader reference to all manner of
| aws.

[ Di scussi on of anbiguities and i nconsi stenci es began with the
suggestion that it is better to assune that the original drafters
knew what they were doing. But it was responded that successive
comrittees may i nadvertently confuse original nmeanings and create
i nconsi stenci es. Anot her chanpi on of the earlier drafters agreed
that we should assunme they knew what they were doing, but
recogni zed that often it will be necessary to consult history to
guess what it was that they knew they were doing. It must be
recognized that in drafting rules, just as in |legislative
processes, anbiguities may result fromdeliberate choice. Policy
di sputes that cannot be resolved at the drafting stage are put off
for resolution in application. When policy disputes of this
character energe in the styling process, it nay again be wise to
carry the anbiguity forward w thout change, and perhaps w thout

comment in the Commttee Note. There will be occasions, on the
ot her hand, when it is clear that i nconsi stencies are no nore than
i nconsistent style choices —it makes no difference in neaning

whet her we say "the court in which"” or "the court where."]
Subst anti ve Change

There will be many occasi ons when a rule seens to cry out for
substantive change. The answer can be direct when Advisory
Committee capacity allows: theruleis revised inthe ordinary way,
adopting current style conventions. Rule 56 is a good exanple. W
have | ong deferred the project to reopen Rule 56 follow ng the
Judi ci al Conference rejection of revisions that were sl ated to take
effect along with the 1991 Rule 50 anendnents. Sinply restyling
present Rule 56 and deferring the project still further until the
entire Style Project is conpleted seenms a shane.

O her changes of neaning may well be relatively trivial, and
well within the charge given to the relevant style subcommttee.
In this context, there is no neaningful |ine between resolving
anbi guity and substantive change. Rule 27(a)(2) provides a good
exanple. Rule 27(a)(2) now provi des that notice of the hearing on
a petition to perpetuate testinony mnust be served "in the manner

provided in Rule 4(d) for service of sutmmons and conplaint."” Rule
4 has been revised, and Rule 4(d) now provides for waiver of
servi ce. A look at current Rule 4 presents a puzzle. It is

tenpting to cross-refer to all of Rule 4, but that course nmay
entail a change of neaning as to defendants in other countries.
Sorret hi ng must be done, and any choi ce may change the neaning. (A
brief note is included in the October agenda materials.)
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Such "smal | " changes present a question touched upon by Judge
Hi ggi nbot ham at the January 2002 Standing Commttee neeting. He
suggested that the style project presents the opportunity for "many
smal | changes ained at coherence and consistency, while bigger
probl ens continue to be agitated.” |Is it proper to undertake a
relatively | arge nunber of "small" changes that go beyond what can
be justified in the nanme of style al one?

Redundant Reassur ances

Time and again, we persuade ourselves that it is wse to add
words we believe to be unnecessary. The purpose may be to
anticipate and forestall predictable m sreadings — predictable
because we do not trust people to apprehend the "plain neaning," or
because we do not trust people to admt to a plain neaning they do
not |ike. I nstead, the purpose may be to provide reassurance.
Rule 4(j)(2), for exanple, provides for "[s]ervice upon a state,
muni ci pal corporation, or other governnental organization subject
tosuit ** *. " Thereis no need to add "subject to suit”": Rule 4
prescri bes the nethod of service, and does not purport to address
such matters as Eleventh Amendnment immunity or "sovereign"
immunity. But these words protect against argunents that Rule 4
somehow limts sovereign immunity, and reassures those who fear
that the argunments will be nade. Should we adopt a general policy
t hat prohibits intentional redundancy? That sets a high threshol d?
O that permits whenever at |east a few of us fear that |anguage
plain to us may not be plain to all?

Integration Wth O her Rules: Style

How far are we bound to adhere to style conventi ons devel oped
in the Appellate Rules and hardened in the Crimnal Rules? The
St andi ng Comm tt ee has | ong favored adopti ng i dentical | anguage for
rul es that address the sanme subj ect unl ess a substanti ve reason can
be shown for distinguishing civil practice from sone other
practice. But the approach has been relatively flexible: at tinmes
justification can be found in the view that sonehow the civil
problemfeels different. The "plain error” provision in revised
Gvil Rule 51, for exanple, was redrafted in a nunber of steps that
cul m nated i n adopti on of the plain error | anguage of Crimnal Rule
52. But the Commttee Note states that application of the rule may
be af fected by the differences between crimnal and civil contexts.
Wuld it be better to adopt deliberately different |anguage when
different meanings may be appropriate, even though we cannot
articulate the differences?

The question whet her accepted style can continue to evolve is
separate, and troubling. Unshakable stability has great virtue.
But continued inprovenent is possible, and will be inevitable
unl ess we erect an i nperneabl e barrier. At first the Suprene Court
did not want us to adopt new style conventions as we anended rul es
before taking on the Style project. Nowwe are witing "nust” into
rules with abandon. And we seemto be living well enough with the
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bl end. How far should we attenpt to adopt clear rules at the
begi nni ng, and adhere to themw thout fail unless we are prepared
torevisit all of the earlier drafting?

Integration Wth Qther Rules: Content

Rul e 5(a) nowrequires service of every "designation of record
on appeal ." Appellate Rule 10 is a self-contained provision
dealing wth the record on appeal; it includes a service
requirenment; and it does not seemto require designation. There
may be archaic provisions like this that have to be weeded out.
This prospect does not seem to present any distinctive policy
question: we sinply nust be alert to the risk.

| nternal Cross-References

Current editorial suggestions raise the question whether we
are in the mddle of another change in cross-reference style.
Wthin the |ast few years we have been trained to cross-refer by
full reference to "Rule 15(c)(2)," even in Rule 15(c)(1)(3): "if
the requirenents of Rule 15(c)(2) are satisfied and * * * " not "if
the requirenments of paragraph (2) are satisfied and * * *." | had
supposed that this was because we were not confident that all
readers can easily renmenber the distinctions between subdi vi sions,
par agr aphs, subparagraphs, and itens. It also sinplifies the
gquestion whether we should cross-refer to Rule 15(c)(1)(A), to
subdi vision (c)(1)(A), to paragraph (1) (A), or to subparagraph (A).
After getting over initial shock, there is a good argunent for
adhering to "Rule 15(c)(2)."

Conmi tt ee Notes

One of the central difficulties of the style enterprise is
t hat new wor ds are capabl e of beari ng new neani ngs. Advocates wil |
sei ze on every nuance and attenpt to wing advantage fromit. In
the first years, the effort often will be wilful: the advocate
knows what the prior | anguage was, knows what it had cone to nean,
and knows that no change in nmeani ng was i ntended. As tine passes,
menory of the style project will fade. New neaning will be found
Wi t hout any awar eness of the earlier | anguage or neaning. In part
that wll be a good thing: substantive changes wi |l be nmade because
the new neaning is better than perpetuating the old. W cannot
effectively prevent that process, and we may not wi sh to. But the
Committee Notes are a vehicle for attenpting to restrain these
i mpul ses. No doubt the Notes w Il vanish fromsight, and with them
the rem nders they m ght provide. How far should we el aborate on
the imted purposes of style changes in each Note? |Is it best
sinply to note the nore inportant of the anbiguities consciously
resol ved? Should there be a prefatory Note that sonehow is
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expected to carry forward with the entire 200X' body of restyled
Rul es?

The style project may justify a new approach to the rul e that
we cannot change a Note without amendi ng the Rul e. The involuntary
plaintiff provision of Rule 19 is an exanple. This provision has
a history that suggests a very narrow application. The face of the
rul e, however, has no apparent [imt. Any attenpt to revise the
rule will encounter grave difficulty. But it mght be sensible to
attenpt to reduce the occasions for inadvertent m sapplication by
explaining in the Note that no change has been made in the
i nherited | anguage because it is difficult to state the intended
limts, but that it is inportant to renenber the intended limts.
(Part of the difficulty liesin figuring out just what the intended
limts were or are; it may be inpolitic to say that in a Note.)

[It was noted that inthe Crimnal Rules, Conmttee Notes were
not nodified unless arule was nodified. At tines a statenent was
added to a Note that an i ssue was considered without, in the end,
acting on it. The Standing Conmittee deleted sone of these
statenents. ]

For ns

What should we do about restyling the forns? Many of the
forms use antique dates for illustration — perhaps the nost
famliar is the June 1, 1936 date in Form 9. That date recurs
t hroughout the forms. Fixing that is easy enough. Perhaps style
changes are al so desirable. But here again we may face substantive
concerns. The nobst obvious exanple is the Form 17 conpl aint for
copyright infringenent, which has not been anmended since 1948 —
|l ong before the transformation of copyright law by the 1976
Copyright Act. There are simlar grounds for anxiety about the
Form 16 conplaint for patent infringenment, and sonme others. The
Fornms could be left for last. O an attenpt could be nmade to bring
theminto the regular process —nost of themwould attach to the
bundl e of Rules 8 through 15.

Statutory References

The Rules occasionally refer to specific federal statutes.
The "applicability" provisions of Rule 81 provide nany exanpl es.
The risks of this practice are apparent —it may be difficult to be
sure that the initial reference is accurate, and statutes my
change. But there may be real advantages. Specific statutory
provisions my be the |east anbiguous neans of expression,
particularly in the Rule 81 statenents that identify proceedi ngs
that do —or do not —conme within the Rules. The Crimnal Rules
Commi ttee suggested that specific references m ght be helpful in
pointing toward the proper statute, saving research tinme and

! A note of optinismhere.
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reduci ng anxiety. Perhaps we can do no better than to resolve to
be careful about this practice.

Furt her Process Di scussion

More general discussion following the "overarching issues”
focused on the flow of style work through the nmany groups and
stages involved, and on the tinetable proposed for the project.

To the extent possible, it wll be inportant to have the
Reporter and consultants provide initial reviews and answer
research questions before the Style Subcommttee considers a rule
set. The Style Subcomm ttee consultants, Kinble and Spaniol, wll
send their edits of the Garner-Pointer draft to Reporter and
consultants. The Styling Subconm ttee shoul d be presented with the
reactions of Kinble and Spaniol to the style suggestions nmade by
t he Reporter and consultants, along with the research questions and
answers already available. The Style Subcommttee wll identify
addi ti onal research questions for the consultants. Al of these
materials will go to the chair of the Advisory Commttee and the
chairs of the Advisory Conmittee Style Subconmttees. Every
subcomm ttee nmenber will review all of the rules in the package
bei ng consi dered by that subcomr ttee, and send suggestions to John
Rabi e] . Rabiej will produce a single integrated docunent that
i ncorporates all of the suggestions. Thi s docunent, including
footnotes prepared by the Reporter to identify the issues, wll
then go to the style subcomrittees for discussion at a neeting. It
is anticipated that the style subcommttees wll enulate the
Crimnal Rul es nodel, assigning each rule in a package to a single
subcomm ttee nmenber who wi || be responsi bl e for guiding di scussion
of that rule.

The draft tinetable, aimng at final submssion to the
St andi ng Commttee in June 2008, |ooking toward an effective date
on Decenber 1, 2009, was discussed. The nost anbitious part of the
ti netabl e appears at the beginning. It is inportant, however, to
get the project in gear. Recogni zing that the dates can be
adj usted, the tinetable was accepted as a desirabl e goal.

Cl ass- Action Subcomm ttee Report

Judge Rosent hal began the report of the Rule 23 Subcommittee
by observing that although there is ground for serious debate over
the directions that m ght be taken by continuing work on Rul e 23,
the debate is not yet ripe. W await Suprenme Court action on the
anendnments currently proposed. |If the anmendnents are adopted, we
wll want tine to see how t hey worKk.

Al though this is not the tinme to propose further changes, the
protests that have been voiced since the Commttee took up cl ass-
action work in 1991 conti nue unabated. Many observers assert that
serious problens remain. Sonme of the problenms may prove anenabl e
to Rule 23 revisions. The nost fundanental task would be to start
over with Rule 23, as John Frank often urged, but there is no
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apparent wish to do so. We should, however, remain open to
suggestions on any aspect of Rule 23.

One set of pressing problens has been taken off the table.
The Commi tt ee has deci ded not to pursue rul e-based solutions tothe
probl ens of state-court class actions that duplicate and conpete
with actions in federal court. This topic is not likely to be
reopened unl ess Congress fails to find a sol ution.

St andards for certifying settlenment cl asses deserve conti nued
exam nation, with help fromthe Federal Judicial Center. 1In 1996
a new Rule 23(b)(4) on settlenent classes was published for
comment . Further consideration was deferred in 1997 after
certiorari was granted in what cane to be known as the Anchem case.
Ext ensi ve comments were provided on the published proposal. Mny
of the comrents expressed fear that settl enent cl asses woul d foster
col lusive deals that favor class counsel at the expense of class
nmenbers —the fear that courts would enter deeper into the market
for the sale of res judicata. Another concern was that |owering
the bar for certification of settlenent classes not only would
encour age nore class actions but al so woul d wash over to | ower the
standards for certifying classes for trial. But suggestions
continue to be nmade that the Conmmttee shoul d consi der standards
for certifying settlenent classes. The gui dance provi ded by Anthem
and Otiz may not suffice. Thereis a fear that some cases will go
to state courts where settlenent is easier. O hers note that
al though many class actions continue to be settled in federa
courts, that is because the courts are not really doi ng what Ancthem

requires. In addition, it is said that to the extent that Anchem
and Ortiz make settl enents nore vul nerabl e, objectors winincreased
| everage and take unfair advantage. Still others believe that

Anthem has not had any significant deterrent effect on settling
cases that should be settled. There are many cases that invoke
Anthem perhaps the | ower courts have found that indeed they are
free to do what should be done. Anchem requires scrutiny of
adequate representation and |lack of conflicting interests. It
requires close consideration of any attenpt to settle future
cl ai ns. Future clains, however, are a discrete phenonenon
encountered in a small set of cases.

Al'l of these considerations show the need for enpirical
inquiry. Do Anchemand Ortiz prevent settlenent of cases that can
and should settle on appropriate ternms? |f proposed Rule 23(e)
t akes effect on Decenber 1, 2003, we will have additional support
for increased scrutiny of settlenents. That may reduce the
ri skiness of settlenment classes.

If we do cone to consider a settlenent-class rule, one
approach would be to go beyond Anthemin permtting certification
for settlenment of a class that could not be certified for trial.
Anot her approach woul d be sinply toclarify the statenent i n Anthem
that a case can be certified for settlenent if the only problens
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that defeat certification for trial arise from manageability
concerns —as observed by the dissent, the meaning of this Anchem
statenent is not entirely clear. The effect of choice-of-Iaw
probl ens, for exanple, mght be seen as a matter of manageability;

it al so m ght be seen as sonet hing nore profound. The effort m ght

be sonething |i ke the recent Evidence Rule 702 revi sions to absorb
the practices that energed fromthe Daubert and Kunho deci si ons on
adm tting expert testinony.

The Subcommi ttee asked the Federal Judicial Center to assist
indetermning the effects of Anthemand Otiz on settlenents. The
Center has done a study, directed by Thomas WIIging and Robert
Ni em c. The review of filing and settlenent rates has been
conpl eted; they are now worki ng on the design of questionnaires to
be used to elicit specific information from attorneys about the
reasons for choosing between state and federal courts.

Robert N emc led the presentation of the FJC study. The
nuneri cal -enpirical phase was designed to test the predictions:
What has happened to filings of federal class actions, particularly
those that do not involve securities law? To renovals? To
settlements? To dism ssals?

It woul d have been good to include state class-action filing
statistics in the study. Data, however, are not avail able. The
study does not reveal what has happened in state class-action
filings. There nay have been a dramatic increase, as sone have
hypot hesi zed. There may not. W cannot tell.

The data for the study represent 82 federal districts; the
data for the remaining 12 districts were insufficient. The study
covered the period fromJanuary 1, 1994 to June 30, 2001. Prisoner
cases and pro-se attenpts were not included (a pro se litigant
cannot represent a class).

The data include 1,648 |ead class actions that energed from
intradistrict consolidations; 192 | ead class actions that energed
frominterdistrict MDL consolidations; and 13,197 "uni que" cl ass
actions that did not result fromtransfer or consolidations. This
method of counting elimnates duplicate filings — the 1,648
intradistrict |ead class actions, for exanple, gathered together a
total of 8,335 separate class actions. The 192 interdistrict and
MDL | ead cl ass actions provide a nore dramatic illustrati on —they
drew toget her 4,182 nenber class actions.

A tinme-series analysis was done of these filings. The
anal ysis showed very few correlations that are statistically
significant. And such statistically significant correlations as
were found to not denonstrate causation: it is not possible to
concl ude whether either the Anthem or Otiz decision actually
caused any of the trends observed. There are many factors other
than these two Suprene Court decisions that affect the rate of
class-action filings. The change after Ortiz, for exanple, was an
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increase in filings —not the change anticipated in | aunching the
study. So filings went down in the period after Anchem but it
cannot be determ ned what causal influence Anthemexerted, if any.
Somret hi ng went on that is statistically significant if we go back
to six nonths before the Anthem deci si on.

The rates of class-action filings are quite simlar to the
filing rates for all actions in federal court.

Personal injury and property danage cl ass actions conbi ned —
wi th personal injury actions domnating in all periods —rose from
afiling rate of 30 at the beginning of the study to a rate greater
than 80 at the end.

Renoval s quadrupl ed over the study period.

For all class actions other than securities, there was about
a doubling of the filing rate over the study period. Filing rates
remai ned reasonably steady after the Anthem deci sion.

Diversity filings and renoval s nore than doubl ed; "thelineis
reasonably straight."

Settl enents and di sm ssal s were counted over the periodwthin
two and one-half years of filing. For that reason, the counting
stopped with January 1, 1999. There was little change in the rate
from 1994 to 1999 in considering rates over six-nonth intervals.
The patternis nore erratic if consi dered over one-nonth i nterval s.

There was an abrupt decrease in securities class-action
filings after the 1995 | egi sl ati on, as expected. But there was an
i ncrease both before and after the 1998 legislation; it is
difficult to guess why there was an increase before 1998.

Inshort summary, class-actionfilingactivity decreased after
Anchem and i ncreased after Otiz.

Di scussion of the FIC report began with the observation that
some | awyers believe that the Otiz decision caused nany conpani es
involved inthe third and fourth waves of asbestos litigation to go

into bankruptcy. |If it can be known, it woul d be i nportant to know
whet her bankruptcies could have been avoided under a different
cl ass-action regine. VWhat is left now is to re-do the sane

settlement after limted-fund class treatnment is deni ed, providing
an opportunity to opt out. Another nenber agreed that "those who
are know edgeable think Ortiz caused the recent round of asbestos
bankruptcies.” It would be difficult, however, to gather sound
enpirical information on this subject. Lawer interviews m ght
provi de sone answers, but the results would not be rigorous.

It al so was observed that the nore general questions about the
effects of the Anchem and Otiz decisions cannot be answered
W t hout knowi ng what is happening in state courts. We hear
anecdotes that plaintiffs are going to state court, but nothing
nore than anecdotes.
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A draft of the survey instrunent that will be used to gather
information from plaintiffs who filed in federal courts was
di scussed. Adifferent instrument will be used for cases that were
removed fromstate court. The purpose is to go behind the filing
data conpiled for the first phase of the FJC study to expl ore how
the Anchem and Ortiz decisions figured as factors in attorney
deci sions on court selection. So in cases renoved from state
court, the FIJICwill talk to the | awyer who chose to file in a state
court and to the | awer who decided to renove to a federal court.
The survey instrunments will be sent to lawers in all the cases in
t he data base that were renoved fromstate court.

The survey instrunents posit a wi de range of factors that may
i nfl uence the choice of court. Have the right factors been chosen?
One response was that many | awyers believe plaintiffs choose state
courts because they dislike the Daubert limts on expert testinony
—per haps that should be nade a specific itemin the survey.

Noting that the survey proposes to ask about |awers’
perceptions of favoritismin state or federal court, it was asked
whet her | awyers woul d respond openly to such questions. The first
suggestion was that the "not applicable” colum in this set of
guestions was confusing. It was further observed that it is
i nportant to avoid an appearance of shopping for answers that wl|l
reflect unfavorably on state judges. Attention to the phrasing of
the question is inportant. The first sentence in this item
referring to favoritism"(including bias)" mght be elimnated.

The ABA representatives mght be asked both to review the
survey questions with an eye to considering howlawers are |ikely
to understand them and also to consider whether other questions
m ght be added.

The Federal Judicial Center also has continued to work onits
nodel cl ass-action notices. Todd Hillsee, whotestifiedonearlier
drafts, has volunteered to participate on a pro bono basis, and has
offered real inprovenents in putting the FJC content into an
attention-getting fornat.

Judge Rosenthal concluded the class-action discussion by
observing that the FIC information will help the Subcommttee in
deci di ng whether to recomend to the full Conmttee whether work
toward further Rule 23 amendnents shoul d be resuned. There may be
no justification, in light of developing case law, for going
forward. O reasons may appear for going forward. If thereis to
be further work, however, it does not seemlikely that the tine has
come to pursue further the concept of opt-in classes, whether for
small clains or for |arge clains.

Di scovery Subconmittee

Prof essor Lynk reported on the Di scovery Subcommi ttee neeting
during the first day of this Commttee neeting. Four agenda itens
wer e di scussed.
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Judge Irenas has suggested adoption of rules changes to
support nore general use of a "de bene esse" deposition practice
that he has found useful. Wth consent of the parties and court
aut hori zati on, vi deotaped depositions can be taken shortly before
trial to be used in place of live witness testinony. Exam nation
and cross-exam nati on of the witness woul d proceed as at trial, not
in the quite different nodes common in depositions taken for
di scovery purposes. All objections to admi ssibility would be nade
at the deposition. bjections are reviewed by the court before
trial, to enable editing of the deposition to del ete i nadm ssible
portions. This process may nake nore work for the judge, but it
can nmake it nuch easier to schedule a trial. The subcommttee
di scussed the question on the assunption that such trial
depositions could be taken only with the consent of all parties,

but did not explore that issue. It al so wondered whether the
gquestion is as much one to be considered by the Evidence Rul es
Commttee as the Cvil Rules Commttee — there is a rather

eccentric allocation of trial issues between the two sets of rul es.
And concern was expressed about encouraging non-live testinony.
The only decision for the present has been to ask the Evidence
Rules Commttee to conment on the question. (In response to a
guestion, it was observed that the concern with the Evi dence Rul es
was not with any specific Rule of Evidence, but with the nore
general question of the node of presenting evidence at trial. The
reason for considering rules anendnents is that there is no express
authority for this practice, and there are a nunber of points at

whi ch present rules seeminconsistent with it —it seenms to work
only because all parties consent. But it can be done now, one
j udge observed "we do it all thetine.” It also was observed that

t he Subconmittee did not go into the problens that will arise when
a party, having participated in a videotape trial deposition, is
di sappointed with the results and wants to substitute live trial
testinony. The concl usion was that the question w !l be put to the
Evi dence Rules Conmttee. No one is suggesting a rule that woul d
authorize this practice over dissent of any party.)

The question of disclosing "core work-product” wunder the
expert-trial-w tness provisions of Rule 26(a)(2)(B) has been posed
by the New York State Bar Association. Mst Subcomrttee nenbers
have believed that any information disclosed to an expert trial
W t ness as a basis for shaping opinions to be expressed at trial is
subject to disclosure and exploration at deposition. The
di scl osure Rul e and Conmi ttee Note seemto contenplate this result,
but are not entirely clear. Lower courts have di sagreed, although
perhaps a nmpjority of the reported decisions think disclosure is
required. This topic could be considered w thout reopening the
entire area of work-product protection. Sone Subcomm ttee nenbers

believe that disclosure is not w se. The proper rule is not
i mredi ately apparent. The Subcommttee will continue to explore
the question, and wll reach out to bar groups for further

informati on on general practice and suggestions about desirable
practice.
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Anot her question is whether a nonparty deponent should be
notified that a deposition is to be videotaped. There have been a
few cases in which a "high profile"” witness has won a protective
order barring videotaping for fear that the tape nay be used for
i nappropriate i nvasi ons of privacy. The general nonfiling rule my
reduce the privacy concern to some extent, although use of the
deposition in the proceedings will lead to filing. Apart from
special interests in privacy, there is an interest of fairness to
t he deponent, who may need to prepare enotionally for a performance
"on canera." The Subcommittee agreed unaninously that a rule
amendnent is appropriate. A proposed anendnent will be brought to
the full Commttee, perhaps at the January neeting.

Finally, an ol d proposal for use of witten testinony at tri al
was revisited because of the connection to the de bene esse

deposition proposal. A draft Rule 43(a) was prepared that would
aut hori ze part of atrial on witten materials with the consent of
all parties and the court’s approval. Sone district judges are

doing this in nonjury cases. The Subcomm ttee discussion began
Wi th uncertainty whether this trial issue is a proper matter for
consi deration by the D scovery Subcommittee. It is not clear in
any event whether this practice shoul d be encouraged by adopting an
express rule. The Subcommttee, however, wll continue to study
the issue. But there will be no suggestion that this practice
coul d be enpl oyed over objection by a party who prefers trial with
live W tnesses.

Al agreed that the Di scovery Subcommittee should proceed as
pl anned.

Comput er - Based Di scovery

The agenda materials include aletter fromProfessor Marcus to
"interested others" asking for advice on the prospect of making
rules specifically ainmed at discovery of conputer-based
i nformati on. The mailing list is extensive; Kenneth Wthers
provided nuch help in conpiling it. But the list can be
suppl ement ed. Because there will be duplications, it is desirable
to suggest additional recipients to the Discovery Subcommittee.

The Di scovery Subcommi ttee plans to nake reconmendati ons at a
spring neeting in 2003 with respect to newproposals. It may prove
desirable to have a Subcommttee neeting to hel p shape proposals.

Mol Iy Johnson and Kenneth Wthers reported on the FJC
Qualitative Study of |Issues Raised by The Di scovery of Conputer-
Based Information in Cvil Litigation. They noted that Meghan A
Dunn is a third author of the study, and that Thomas WII gi ng
provi ded i nval uabl e hel p.

The Di scovery Subconmittee was consulted in | ooking for in-
depth illustrations of how these issues play out in particular
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cases. The Study was divided into three parts —a survey of
magi strate judges, a survey of conmputer consultants, and ten case
st udi es.

Magi strate judges were selected for surveying because the
Subcomm ttee thought they are likely to have nore experience with

conmput er - based di scovery issues than district judges have. I n
addition, there is an e-mail list that makes it easy to reach al
magi strate judges. They were asked about their experiences,

i ncluding types of cases and the types of issues that had cone up.
They al so were asked to suggest cases that m ght be good for in-
dept h study.

The survey of consultants was designed to supplenent the
survey of magi strate judges. The rate of return was di sappoi nti ng:
75 experts were addressed, but only 10 usabl e responses energed.
Anong the problens were timng —the survey was sent out just
before Septenber 11, 2001; responses received in free formthat
could not be translated to the survey format; and confidentiality
agreenments with clients.

The researchers also reached out the Defense Research
Institute, the American Trial Lawers Association, and others for
nom nati ons of cases to be considered for in-depth study.

The case study sought cases recently closed or settled in
federal courts in which at |east the judge and one attorney were
willing to participate in the study. The first step was study of
the case file. Then the participants were interviewed. The
interview protocol was designed to facilitate cross-case
conpari son.

The results of the case study cannot be taken as conpletely
representative of federal -court experience. The participants were
mainly nagistrate judges; it is possible that district judges
encounter different case types and problens. The focus was on
cases wWith problens that cane to a judge; there are many cases t hat
do not present such problens. The study involved interviews with
only ten judges and seventeen attorneys; the nunber is too snall to
ensure full representation.

The magi strate-judge survey showed that three out of five who
responded had encount er ed conput er - based di scovery problens. (The
three-out-of-five nunber is taken from a sanple limted to
magi strate judges who do di scovery work.) The case types that nost
frequently generated probl ens were i ndividual -plaintiff enpl oynent
cases, general commercial cases, and patent or copyright cases.
The enpl oynent and general commerci al cases arerelatively frequent
in overall case filings. The problens in patent and copyright
cases are disproportionate to overall case filings, but it may be
that these cases generate a disproportionate share of genera
di scovery disputes as well as conputer-based di scovery di sputes.
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Si xty-ni ne percent of the magistrate judges identified as an
"issue" that the case involved a conmputer consultant or expert;
they did not say whether this was a cause of problens, a relief
from problems, or a neutral factor. Privilege waiver, on-site
i nspection, requests for sharing retrieval costs, and concerns
about spoliation were other problens that "l ed the pack."” But again
there is no basis in the study for conparing the frequency of these
probl ens to cases involving discovery of other sorts of material

In the case studies, the judges and attorneys were asked
whet her it woul d be useful to amend the di scovery rules to account
for conmputer-based information. Seven of the ten judges did not
favor rule changes. Twelve of the seventeen attorneys did favor
rules changes. A mpjority of the participants thought that the
present rules had no effect on their cases.

Speci fic rul es changes suggested by nore than one parti ci pant
i ncluded a rul e that the court can designate the formof production
—t his seens particularly inportant in directing productionin all-
electronic formif the records are kept that way. The rul es m ght
provide for early data-preservati on orders, entered before the
scope of discovery is determned: this is done under the current
rules, but a specific rule would help. It was suggested that Rule
26(a) disclosures, Rule 26(f) discovery plans, and Rul e 16 pretri al
orders should be directed to consider conputer-based discovery
directly. And it mght be possible to clarify the extent of the
obligation to review conputer records for discovery responses.

The case studies show that many judges are willing to use
their powers to nanage discovery. One judge developed a
gquestionnaire for all of a party’s enpl oyees exploring the extent
to which they used e-mail for business purposes. The sane judge
schedul ed a one-day "conputer summt neeting" to help set the
directions of discovery. The parties may be ordered to provide
frequent reports on the progress of discovery. Anot her judge
provi ded for discovery of e-mail "headers" al one, not the body of
t he nessages, for purposes akin to a privilege |og: the headers
reveal the sender, recipient, tinme, and subject of the nessage.
This informati on can be used to channel further discovery.

Many of the case-study participants thought that judges and
attorneys need nore educati on.

The FJC education system has provi ded every federal judge an
opportunity to attend a conference on conputer-based discovery.
Many FJC publications devote increasing attention to these i ssues.
Speakers and material s have been provided for circuit and district
conferences. And, working with the Federal Bar Association, a kit
has been prepared for |ocal sem nars. The kit includes a DvVD
denmonstration in which Conmttee Menber Judge MKni ght presides
over five problempresentations. Federal Bar Associ ation chapters
wi |l have these kits, and every district court chief judge. The
kit can support a programwth a |ocal panel. The FJC web site
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wi || soon provide resources.

The FJC has conpiled information from nore than 180 CLE
conf erences on conput er-based di scovery. Arrangenents will soon be
made to provide access to this data base for every Civil Rules
Conmi tt ee nenber.

The National Center for State Courts is pursuing a research
project parallel to the FJC efforts, based on focus groups of
judges. The FJC is cooperating in this study.

A wor ki ng group of the Sedona Conference wll formulate the
views of defense attorneys. The ABA Section of Science and
Technology Law is preparing a treatise. And groups of records
managers and information technol ogy professionals are creating
prograns. Many special -interest bar groups al so have prograns.

No specific rules proposals have yet enmerged from these
mul tifarious projects.

"Rule 5.1" —Intervention Notice to Gover nment

G vil Rule 24(c) inplenents the provisions of 28 U. S. C. § 2403
that direct that a court give notice to the United States Attorney
General when the constitutionality of a federal statute affecting
the public interest is drawn in question, and |i kew se give notice
to a state attorney general when a state statute is chall enged.
Appellate Rule 44 inplenents the statute in sonewhat different
terms. A "mail box" suggestion that the GCvil Rules m ght be nmade
parallel to the Appell ate Rul e has been supported by t he Depart nent
of Justice on the ground that there still are a worri sone nunber of
cases in which notice is not provided.

One source of difficulty with Rule 24(c) may arise fromits
| ocation in the general intervention rule: it is nore likely to be
noti ced by parties who are thinking of intervention possibilities
than by parties who are focusing only on challenging a statute.
The drafts that have been prepared to illustrate possible changes
accordi ngly have been designated provisionally as a new Rule 5. 1.

The Departnent of Justice has suggested several revisions of
the first draft. Responses to those suggesti ons were not revi ewed
intime to support further devel opnment by the Departnent. The topic
is not yet ripe for consideration by the Conmittee.

One specific issue was noted. Section 2403 directs the court
to certify to the Attorney General the fact that a challenge to a
federal statute has been made. Appellate Rule 44 supplenents this
by directing a party who nakes the challenge to notify the circuit
clerk, and then directs the clerk to certify the fact of the

challenge to the Attorney Ceneral. It has been suggested that
al though the statute inposes the notice obligation on the court,
the Rul e shoul d i npose a parallel obligation on the party. If the

party nust notify the court, as in Appellate Rule 44, it is sinple
enough to require that the notice also be sent to the Attorney
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General. Although the result would be duplicating notices to the
Attorney General unless we are prepared to discard the statutory
requi renment that the court certify the fact of the challenge, the
doubl e notice may be val uabl e.

The Rule 5.1 draft includes several departures fromAppellate
Rul e 44. Because of the general policy that parallel provisionsin
separate sets of Rules should be parallel, the need to work with
the Appellate Rules Conmmittee will be expl ored.

As with many ot her ongoing projects to amend the rules, this
project will be on a separate track fromthe style track

Rule 6(e): "3 days shall be added to the prescribed period”

The Appel | ate Rul es Committ ee has poi nted out the ambi guity of
the provisioninCvil Rule 6(e) that directs that when service has
been made under Rule 5(b)(2)(B), (O, or (D), "3 days shall be
added to the prescribed period" for responding. The anbiguity
arises fromthe interplay between this provision and the Rule 6(a)
provi sion that intervening Saturdays, Sundays, and |l egal holidays
are excluded in conputing atime period that is |less than 11 days.
Thi s anbi guity has not been ironed out in the reported cases, which
take different approaches.

An addi tional three days are provided to recogni ze that there
may be sone del ay when service is nade by nmail, by deposit with the
court clerk, or by el ectronic neans or other means agreed to by the
parties. Thi s purpose i s served nost clearly by providing that the
prescribed period begins three days after service is made, or el se
by providing that it ends three days later than it ot herw se woul d
end. Either approach avoids the absurdities that may arise from
al ternative constructions.

In sonme circunstances it makes a di fference whet her three days
are added at the beginning or the end of the period, at |east when
the prescribed term for responding is less than 11 days after
servi ce.

It was agreed that the nost inportant consideration is to
achieve a clear statenent that elimnates any ambiguity.

The central argunent for starting the prescribed period three
days after service is made —e.g., by mailing —is that the purpose
istoreflect the fact that as many as three days nmay be needed for
delivery. And clear, sinple drafting is possible.

Sone of the | awers suggested that they had assuned that the
three days are added at the end of the period. In sone
circunstances this will give a greater extension of tinme than would
result fromstarting the period three days late. It was urged t hat
if this version can be drafted clearly, it is better to achieve
clarity on terns that conformw th the node of current practice.
Absent any cl ear reason for nmaking one choice or the other, it is
better to adopt the approach that will cause |east disruption
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during the period when many | awers will continue to adhere to old
habi ts w thout considering a new rul e provision.

It was asked why the probl em shoul d not be sol ved by undoi ng
all of the conplicated cal cul ation rul es and expandi ng t he peri ods
t hat now seemtoo brief unless we excl ude weekends and hol i days and

add tinme when in-hand or at-home service is not nade. Thi s
question is frequently asked in discussion of these problens, and
has al ways been resisted. The reasons for resistance are not

entirely clear. One problem may be the difficulty of rethinking
all of the relevant tine periods and setting new, |onger, but still
arbitrary periods. Another may be that the present systemworks to
set shorter periods in many situations than would result if general
periods were set with an eye to accommodating all situations.
However that may be, no support was voiced for taking up this
chore.

The Anerican Bar Association representatives volunteered to
conduct an informal survey of Litigation Section |eaders to
determ ne whether there is any conmon understanding in practice.

Alternative Rule 6(e) drafts will be presented at a 2003
winter or spring Advisory Conmttee neeting, one starting the
period three days |ate and the other ending the period three days
| at e.

Rul e 15(c)(3)

In Singletary v. Pennsylvania Departnent of Corrections, 3d
Cr.2001, 266 F.3d 186, the court invited this Committee to
consi der an amendnent of Rule 15(c)(3) identified in an earlier
Comm ttee agenda item The problemarises fromthe provision that
allows relation back of an anendnent changing the party or the
nam ng of a party against whom a claimis asserted when, anong
ot her things, the new party had notice that but for sone "m st ake"
concerning the identity of the proper party, the action would have
been brought agai nst the newparty. Several courts of appeal s have
agreed that when a plaintiff is aware that the plaintiff cannot
identify an i ntended defendant, there is no "m stake." The probl em
has arisen in a variety of settings. A common illustration is
provi ded by a plaintiff who believes that police officers have used
excessive force against the plaintiff but who cannot identify the
police officers to sue. Adirect approach to this probl emwoul d be
to add a fewwrds to Rule 15(c)(3): "but for sone m stake or |ack
of information concerning the identity of the proper party * * * "

The apparently easy anendnent nmay not be so easy. The cases
that evoke synpathy are those in which a plaintiff has nade
diligent efforts to identify the proper defendant within the
limtations period, but has failed. There is less reason for
concern when a plaintiff sinply waits to file on the |ast day of
the limtations period and then sets about identifying a proper
defendant. |If this omssionis to be addressed, the anendnent is
not quite so sinple.
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If Rule 15(c)(3) is to be anmended, it also nust be asked
whet her some of its other apparent problens should be addressed.
Truly perplexing puzzles are posed by the 1991 anendnent that set
the tine for getting notice to the new defendant as "the period
provided by Rule 4(m for service of the summons and conplaint.”
Unravel ing these puzzles will be difficult, in part perhaps because
they do not appear to have caused any general problens in actua
practi ce.

Yet other questions m ght be addressed. Rule 15(c)(3) has
never been used to address the problens that arise from changi ng
plaintiffs after alimtations period has expired; these probl ens
are not nuch less difficult than the problens that attend changi ng
def endant s. Counterclainms mght be addressed. Still other
clarifications seem desirable.

A nore fundanental set of questions al so besets Rule 15(c) (3).
Rule 15(c)(1) allows relation back of an anendnment whenever
relation back is permtted by the I aw that provides the statute of
limtations applicable to the action. The sole purpose of Rule
15(c)(3) is to permt relation back when the statute cannot be
interpreted to permit it. This result may seem at odds with the
Enabl i ng Act provision that a rule nust not abridge, enlarge, or
nodi fy any substantive right.

Brief discussion noted that "Doe" pleading in California is
di sruptive, posing real problens for the courts. It nay be used
for cases in which the plaintiff knows the identity of an intended
def endant but does not know whether there is a cause of action.

But it al so was noted that the "l ack of information" provision
woul d address a real problem There are many cases in which a
diligent plaintiff is not able, without the help of discovery, to
identify a proper defendant. These questions are of interest not
only toplaintiffs but also to judges, nunicipal entities, and many
ot hers.

These problens are difficult. It nay prove desirable to
appoi nt a subcommttee to consider themin greater depth before the
Conmm ttee considers them further.

Rul e 68

A proposal to anmend Rule 68 was included in the consent
cal endar itens. The proposal was to make the rule nore effective
by allowing plaintiffs to nake offers; providing sanctions when a
plaintiff rejects an offer and then wins nothing;, nmaking it clear
that the clerk can enter judgnent as to part of a multiparty or
mul ti clai mcase; and increasing sanctions by allow ng an award of
expenses (although not attorney fees) in addition to costs.

It was noted that "Rul e 68 has been with us for along tine."
The wearlier consideration bogged down in elaboration of a
conpl i cat ed proposal to establish alimted provisionfor attorney-
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fee sanctions. Inits present form Rule 68 "is an enbarrassnent.”
We should either get ridof it, or we should reformit. California
practice has an of fer-of-judgnment provision that is used regularly
because it "has teeth”" in the form of a discretionary award of
expenses, not attorney fees. Expenses for expert w tnesses can be
a "huge weapon" in encouraging settlenent. Plaintiffs as well as
def endants can nake offers. The device is useful after judgnent as
well as before trial — expense sanctions are traded away for
di sm ssal of an appeal.

It was observed that any proposal that includes attorney-fee
sanctions will produce strong reactions.

It was asked whether an inproved Rule 68 shoul d address the
i ssue-preclusion effects of a judgnent based on an offer of
settl enment. One possibility would be to permt an offer that
i ncl udes an agreenent on issue preclusion as a neans of making
settlenent nore nearly equivalent to victory at trial.

It was decided to carry the Rule 68 questions forward for
consideration at a |ater neeting.

Admralty Rul es

Rule B: Admralty Rule B(1l)(a) provides for attachnent in an in
personamadmralty action. Attachnent serves two purposes. It can
establish quasi-in-remjurisdiction in an action that cannot be
supported by personal jurisdiction. It also provides security.
The security function can be served even in an acti on supported by
personal jurisdiction because B(1)(a) attachnent is avail abl e even
when a defendant is subject to personal jurisdiction, so |long as
the defendant is not "found" in the district. A defendant is
"found"” only if subject to service in person or through an agent.
This circunstance nmkes it inportant to fix the nonent for
det erm ni ng whet her a defendant can be "found” in the district. A
defendant not found in the district when an demand for attachnent
is made may seek to appoint an agent for service so as to avoid
attachnent. Two courts of appeals have ruled that the
determ nation should be made at the nonment when a verified
conpl aint praying for attachnent is filed. It was suggested at a
St andi ng Comm ttee nmeeting that Rul e B shoul d be anmended to refl ect
t hese rulings. The Maritime Law Association has joined in
supporting the recomendati on.

Di scussion noted that the Rule B concept of finding a
defendant in the district does not depend on tenporary absence —a
def endant generally to be found in the district is not subject to
attachnent sinply because absent for a day.

It also was noted that there nmay be special reasons for
affording a special pre-judgnment security renedy in admralty
cases: "enforcenent of a personal judgnent nmay be nore difficult,
nore often.™
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The proposed anendnent was recommended to the Standing
Conmittee for publication, aimng toward adoption in the ordinary
cour se.

Rule C Admralty Rule C(6)(b)(i)(A) has recently been anended as
part part of the process that separated forfeiture proceedi ngs fromtrue
maritime proceedings in many parts of the Supplenmental Rules.

Unfortunately, unthinking parallelismwth the provisions adopted
for forfeiture led to inclusion of a provisionthat has no neani ng.
As adopted, a person who asserts a right of possession or an
ownership interest in property that is the subject of an admralty
inremaction nust file a verified statenent "within 10 days after
the earlier of (1) the execution of process, or (2) conpleted
publication of notice under Rule C(4)." The difficulty is that
Rul e C(4) requires publication of notice only if attached property
is not released within 10 days after execution of process. Because
notice does not even begin until 10 days after execution of
process, there cannot be any situation in which Rule C(4) noticeis
conpl eted earlier than the execution of process.

This drafting oversight is easily corrected: "within 10 days

af ter the—eart+er—of{(1) t he executi on of process, er+—{2y—conpteted
pubteat+on—of not+ece—underRute—€S(4)— or * * *."

It was asked whether this change should be pursued w thout
publication, as a technical anendnent. | medi ate correction would
be helpful to protect practitioners against the waste of tine
entailed in a fruitless effort to find neaning for the materi al
proposed to be stricken. Publication, on the other hand, will do
the same job: the admralty bar is small, and pays attention to
these matters. Publication of the proposal will call attention to
the issue and resolve it effectively in practice. Publication,
i ndeed, can be acconplished earlier than an anmendnent coul d be nade
With no publication —the seem ngly |onger process may in fact
provide earlier effective relief. Since the Rule B proposal is
appropriate for publication, this proposal nmay better be published
as wel .

Proposed Rule G The Departnent of Justice has proposed that all
the explicit Supplenmental Rules provisions for civil forfeiture
proceedi ngs be stripped out of Rules A through E and gathered
together inanewRule G The Maritime Law Associ ation positionis
that this approach is appropriate so long as nothing is done to
alter procedures for maritinme cases; there is some uncertainty
whether it would be better to nake Rule Gentirely sel f-contai ned,
or whether instead to permt it to incorporate by reference any
provisions in Rules A through E that nmay be useful to suppl enent
its explicit provisions.

Drafting inthis sensitive areais not asinple matter. After
several revisions of the initial draft, a polished version was
circulated for coment to the National Association of Crimna
Def ense Lawyers and an Anerican Bar Association section. The
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Nati onal Association of Crimnal Defense Lawers was active in
commenting on the forfeiture provisions in the Crimnal Rules,
pursuing its comments to the | evel of the Judicial Conference, and
responded to the Rule G draft wth lengthy, detailed, and
t hought ful conments. The Admiralty Rules Subconmttee wll be
reconstituted as a forfeiture rule subcommttee for the purpose of
considering the best ways to consider these comments, and whet her
to reach out to other groups for further comments. It is difficult
to predict whether this process can lead to a draft ready for
publication by the tinme of the spring 2003 neeti ng.

Respectfully subm tted,

Edward H. Cooper
Reporter



