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M NUTES
ClVIL RULES ADVI SOCRY COW TTEE
April 23-24, 2001

The Cvil Rules Advisory Comrittee nmet on April 23 and 24,
2001, at the Administrative Ofice of the United States Courts.
The neeting was attended by Judge David F. Levi, Chair; Sheila L.
Bi rnbaum Esq.; Judge John L. Carroll; Justice Nathan L. Hecht;
Mark O Kasanin, Esq.; Judge R chard H Kyle; Dennis G Linder,
Esq., for the Departnent of Justice; Professor Myles V. Lynk; Judge
John R Padova; Judge Lee H Rosenthal; Judge Thomas B. Russell
Judge Shira Ann Scheindlin; and Andrew M Scherffius, Esq..
Prof essor Edward H. Cooper was present as Reporter, and Professor
Richard L. Marcus was present as Special Reporter. Judge Anthony
J. Scirica, Chair, Judge M chael Boudin, liaison, and Professor
Dani el R Coquillette, Reporter, represented the Standing
Comm ttee. Judge John Wal ker attended as |iaison nenber fromthe
Bankruptcy Rules Conmittee. Dean Patrick J. Schiltz, Reporter for
the Appellate Rules Committee, was present. Peter G MCabe and
John K. Rabi ej represented the Adm nistrative Ofice. Karen Krener
was an additional Adm nistrative Ofice participant. Thonmas E.
W11l ging represented the Federal Judicial Center; Robert N enic and
Shannon Wheat man of the Judicial Center also attended. Ted Hirt,
Esq., Departnent of Justice, was present. Cbservers included Fred
Jacob; Jeffrey G eenbaum (ABA Litigation Section C ass-Action
Comm ttee); Francis Fox (Anerican College of Trial Lawyers); Janes
E. Rooks, Jr. (ATLA); Alfred W Cortese, Jr.; Jonathan W Cuneo
(NASCAT); Sol Schreiber; Beverley Moore; and Christopher F.
Jenni ngs.

Judge Levi opened the neeting by noting that Judge Carroll has
accept ed appoi ntment as Dean of the Sanford University, Cunberland
School of Law.

The M nutes of the Cctober 2000 and March 2001 neetings were
approved, subject to correction of typographical errors.

RULES PuBLI SHED FOR COWENT: AuUcUST 2000 AND FEBRUARY 2001

Three sets of rules were published for comment in August,
2000. Each was devel oped in cooperation with other advisory
commttees and one, Rule 7.1 dealing with corporate disclosure,
under the direction of the Standing Conmttee. The February 2001
publication was limted to a set of technical corrections to
conform the forfeiture provisions of the Admiralty Rules to
statutory provisions enacted after the affected rules had been
transmtted by the Supreme Court to Congress.

Rule 7.1: Corporate Disclosure

Rule 7.1 was published in tandem with nearly identical
proposals to anmend Appellate Rule 26.1 and adopt a new Crinina
Rule 12. 4. Devel opnment of Rule 7.1 was spurred by two sets of
newspaper articles that explored several incidents in which a
federal judge had inadvertently acted in a case, often in a
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prelimnary adm nistrative way, in which disqualification would
have been indicated had full information about the identity of the
parti es been brought honme to the judge. Menbers of Congress who
have particular interests in the federal judiciary believe it would
be desirable for the judiciary to act to reduce the risk of such
events. Wthin the Judicial Conference structure, the Committee on
Codes of Conduct has primary responsibility for interpretation and
devel opnment of the Code of Conduct for United States Judges. The
Codes of Conduct Committee believes that the best response woul d be
to adopt disclosure provisions nodeled on Appellate Rule 26.1 in
the Bankruptcy, Cvil, and Crimnal Rules. Wor ki ng under the
coordinating direction of the Standing Conmittee, proposed
anendnents of Appellate Rule 26.1 and new Cvil Rule 7.1 and
Crimnal Rule 12.4 were devel oped and published for coment. The
Bankruptcy Rules Committee did not publish a rule, preferring to
take additional tine to study the possibility that the distinctive
characteristics of bankruptcy practice mght require different
provi si ons.

As published, Rule 7.1 and the parallel rul es nade sone nodest

changes in present Appellate Rule 26.1. One is to add a
requi renent that a nongovernnental corporate party that has no
information to disclose file a "null" statenent. The other is to

add an obligation to supplenment the initial report when there is a
change in the disclosed informati on. These features have won ready
accept ance.

Anot her feature of Rule 7.1 and the parallel rules has

provoked substantial comrent. This feature requires a party to
di sclose any information that may be required by the Judici al
Conference of the United States. This provision arose from a

confl uence of concerns. The central concern has been reflected
t hroughout the history of Appellate Rule 26.1. The first draft of
Rule 26.1 required substantially greater disclosure than the rule
actual ly adopted. This draft provoked strong opposition by a
nunber of chief circuit judges. The Commttee Note to Rule 26.1
recogni zes that circuits nmay wish to adopt local rules requiring
greater disclosures than the reduced disclosures required by Rule
26.1. Since then, the Rule 26.1 requirenents have been scal ed back
even further by elimnating disclosures as to subsidiaries. Mbst
of the circuits have reacted to the invitation in the Conmmittee
Note. Ten of the thirteen circuits require additional disclosures.
Some of these circuit rules require far nore extensive discl osures
than Rul e 26. 1 requires. The experience of these circuits suggests
that the nodest Rule 26.1 requirenents have been found inadequate
by nobst judges.

Concern that the minimal requirements of Rule 26.1 may not
suffice was paired with a strong sense that there i s no reason why
different disclosure requirenments are appropriate in different
sections of the country. Uni form disclosure requirenents are
appropriate within a national court system Enhanced uniform
di scl osure requirenents, however, mnust be closely tied to expert
famliarity wth the practical opportunities for neaningful



143

144
145
146
147

M nut es
April 23-24, 2001 Cvil Rules Advisory Commttee

page - 3-
di scl osure. It is not possible to require disclosure in every
case, of all parties and attorneys, of each item of information
that mght conceivably require disqualification. Nor is it

possible for a judge to assure a thorough review of all of the
i nformation that woul d be required for every case that in sone way,
however fleetingly, cones to the judge for action. The pragmatic
judgnments that nmust be made about disclosure are |likely to change
over tine as electronic information systenms continue to inprove.
The best reservoir of information about real disclosure needs and
experience is the Judicial Conference Codes of Conduct Committee.
The Codes of Conduct Conmittee nust take the lead in prescribing
any successful disclosure requirenents that may prove feasible.

I f detailed disclosure requirenents were adopted under this
part of Rule 7.1, it would becone possible to conclude that | ocal
di scl osure rules m ght be superseded. For the nonent, it is not
possi bl e to deny the judgnment nade by the Appellate Rul es Conmittee
when it created Appellate Rule 26.1 — courts may properly concl ude
that they nust protect thenselves and the public by requiring
greater disclosure. The Conmttee Note to Rule 7.1 observed that
|l ocal rules continue to be perm ssible, but that the Judicial
Conference mght in the future pronulgate added disclosure
requi renents through Rule 7.1 that woul d supersede | ocal rules.

These features of Rule 7.1 provoked consi derabl e comrent, nuch

of it unfavorable. One concern was practical — practicing | awers
find it difficult enough to have to keep up with changes in the
formal |y adopted rul es of procedure, and would have still greater

difficulty in conplying with requirenents adopted by the Judici al
Conference. A second set of concerns was nore abstract. There is
no apparent source of authority for the Judicial Conference to do
anyt hing nore than "subnmt suggestions and reconmendations to the
various courts to pronote uniformty of managenent procedures and
t he expeditious conduct of court business.™ Beyond that, the
Enabling Act process nust be followed. This process includes
public advisory and Standing Comrittee neetings, publication for
comment, adoption by the Suprenme Court, and transmission to
Congress. Rul es adopted through this process are readily avail abl e
to all lawers. Only the Enabling Act process, noreover, supports
super sessi on of |local court rules. The Cvil Rul es provisions that
now enforce requirenments to be adopted by the Judicial Conference
deal with truly mnisterial matters — technical standards for
el ectronic filing (Rule 5(e)) and nunbering systens for | ocal rules
(Rule 83(a)(1)). These provisions provide no precedent for the
fundanmental "delegation”™ or ceding of the rules commttees’
authority back to the Judicial Conference. The Judicial Conference
is supposed to act only after the conm ttees have discharged their
responsibilities, and then only to determ ne whether to submt
committee reconmendations to the Suprene Court.

Reconciliation of these conpeting concerns about reliance on
the Judicial Conference is difficult. The reality is that the
rul es advisory commttees have not devel oped any expertise in the
codes of judicial conduct. For that nmatter, disclosure
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requi renents seem nore nearly matters of judicial admnistration
than matters of practice and procedure. The source of any
sophi sticated disclosure system nust begin with the Codes of
Conduct Committee. That Conmittee, however, clearly believes that
the nost suitable present course is to adopt Appellate Rule 26.1
for all courts and not to require any additional disclosures. It
does not seemlikely that there soon will be any suggestions for
addi tional disclosure requirenments. Present adoption of rules of
procedure that refer to requirenments to be adopted by the Judici al
Conference is likely to lead to an interval of at |east severa
years during which parties constantly search for requirenents that
do not exist. Little imredi ate benefit, and sone practical costs,
will flowfromthe Judicial Conference provision. |If the Codes of
Conduct Conmittee sone day concl udes that nore detail ed di scl osures
are required, the rules commttees of that day will be able to rely
to a considerable extent on the advice provided by the Codes of
Conduct Committ ee.

After this introduction, Dean Schiltz reported that the
Appel l ate Rules Cormittee remains "noderately enthusiastic" about
t he Judi ci al Conference provisions of the several published rules.

Anot her reaction was that the "legality" of recognizing and
enforcing the effects of future Judicial Conference action through
the Enabling Act process is an unanswered question. This tactic
seens appropriate as to interstitial questions of the sort
addressed by the present Civil Rules provisions that rely on
Judi cial Conference action. And in reality, sophisticated
disclosure rules are likely to energe only through other Judici al
Conference comittees, not the rules comnmttees.

Judge Wl ker noted that the Bankruptcy Rul es Conmi ttee was not
confortable with the Judicial Conference provisions and did not
include themin the draft that is being prepared for publication.
The Judi ci al Conference can suggest di scl osure requirenents w thout
need for support in the rules of procedure. And the Conmttee al so
was unconfortable with the prospect that Judicial Conference action
m ght preenpt |ocal rules

Judge Scirica suggested that it would be a mistake for the
several advisory commttees to devote nuch energy at this point to
debati ng t he del egati on question. There are serious questions that
do not have present answers. The Standing Conmittee nmust resolve
these questions with the advice of the advisory commttees,
recogni zing that the argunents have been clearly drawn.

It was urged that reliance on the Judicial Conference "is a
poor precedent." The rules commttees should preserve their own
responsibilities within the Enabling Act system

A notion to discard the Judicial Conference provisions of Rule
7.1 as published — Rule 7.1(a)(1)(B) and 7.1(2) — passed wi thout
di ssent.

Adoption of the notion to delete the Judicial Conference
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provi si ons shortened t he di scussion of a proposal by the Appellate
Rules Commttee to revise the wording of those provisions. The
Appellate Rules suggestion was that rather than refer to
i nformation "required" by the Judicial Conference, the rules should
refer to information "publicly designated.” The addition of
"publicly"” was neant to enphasi ze the need to nake the requirenents
wel | known, not to inply that the Judicial Conference nust act in
publ i c. The substitution of "designated" for "required" was
i ntended to soften the tone of the requirenent without dilutingits
force as a requirenment. No position was taken with respect these
proposed changes.

Turning back to the substance of the disclosure requirenents
that remain, the distinctive reconmendations of the Bankruptcy
Rul es Committee were discussed briefly. VWhat will beconme Rule
7.1(a) requires a nongovernnental corporate party to identify "any
parent corporation and any publicly held corporation that owns 10%

or nore of its stock." The Bankruptcy Rul es proposal elimnates
the reference to "parent" corporation, reasoning that it is not
defined and is a vague concept. It relies instead on requiring

di scl osure of any "nongovernmental corporation that directly or

indirectly owms 10% or nore of any class of the corporation's
equity interests.” These changes greatly broaden the discl osures
requi red by present Appellate Rule 26.1 or proposed Civil Rule 7.1.

Di scl osure woul d be required even if the corporation that hol ds 10%
or nore of the party’s securities is closely and privately held.

"Indirect” ownership is included, w thout definition in Rule or

Committee Note as to what constitutes indirect ownership — a
corporation that owns sonme part of another corporation that owns
10% m ght be reached; a renote parent, two or nore | ayers up, m ght

be reached; and so on. Ownership of 10% of any class of equity
interests suffices — this change eases the anbiguity created by a
need to determnm ne when ownership of one class of stock amounts to
10%of "its stock," but could greatly dilute the |level of interest

i nvol ved.

Judge Wl ker reported that the Bankruptcy Rul es Conmittee had
not relied on any perceived differences between bankruptcy
proceedi ngs and other judicial proceedings. Instead, it adopted
proposal s that seened desirable for all forms of proceedings.

The uncertain breadth of these changes was set against the
process that led to publication of Rule 7.1. Rule 7.1 was adopted
in deference to the strong reconmendati on of the Codes of Conduct
Comm ttee that present Appellate Rule 26.1 shoul d be adopted as the
uni formnodel for all sets of rules. There was little i ndependent
t hought about any of the questions now posed by the Bankruptcy
Rul es proposals, or by possible alternatives. The changes,
noreover, are so substantial that they could not be adopted for
Rule 7.1 without publication. Nor has any material been devel oped
to support consideration at this neeting.

It was agreed that the differences between Rule 7.1 and the
Bankruptcy Comm ttee proposals should be subnmtted to the Standing
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Comm ttee for resol ution.
Rul es 54, 58: Separate Judgment Document

The proposals to amend Rule 54(d)(2) and to rewite Rule 58
began with a project of the Appellate Rules Commttee. Rule 58 was
anended in 1963 to require that a judgnment be set forth on a
separate docunent, and to provide that the judgnent "is effective
only when so set forth." This change was intended to protect
against the forfeitures of appeal rights that had flowed from
anbi guous judicial acts that woul d- be appellants did not recognize

as final judgnments. In the many years since, appellate courts have
of ten adnoni shed district courts to observe the separate-docunent
requirenent. The |evel of conpliance, however, has not been as

high as mght be. Part of the difficulty arises fromfailure to
understand the insistence that a "separate docunment” nust be
limted to a statement of the judgnment without offering
expl anations of fact or law. Another part of the difficulty arises
fromthe sweepingly broad definition of "judgnent"” in Civil Rule
54(a) — many judicial acts are judgnents because they are
appeal abl e, even though the true final judgnent remains nonths or
even years in the future. But a major difficulty — and the one
t hat concerns the Appellate Rules Commttee —is that too often the
separate document requirenent is entirely disregarded upon fina

di sposition of an action. Responsibility for the failures seens to
be evenly divided between judges and clerks, further frustrating
efforts at continuing education in these requirenments. The result
of the separate-docunent failures is that appeal tinme never starts
to run. The Appellate Rules Commttee found hundreds of reported
cases dealing with these probl ens, and has concl uded that there are
untol d nunbers of appeal "tine bonmbs" waiting to expl ode when an
aggrieved party discovers, perhaps years after final disposition,

that an appeal renmains possible. 1t concluded that this problem
shoul d be addressed by provisions that start the appeal -ti nme peri od
at sone point after final disposition notw thstanding the |ack of
a separate docunent.

The approach suggested by the Appell ate Rul es Conmittee works
best if it is integrated with the GCvil Rules. Appellate Rule 4
i ntegrates appeal -tinme periods with the di sposition of tinely post-

judgnment notions in the district court. The Cvil Rules set the
times for naking these notions by reference to the entry of
j udgment . Untold grief would flow from an Appellate Rules

provi sion that cuts off appeal tinme if it remai ned possible to nmake
post-judgnent notions in the district court after the close of
appeal tine. The published proposals to amend Civil Rule 58 and
Appel l ate Rule 4(a)(7) were an integrated response to this problem

The first part of anended Rule 58, Rule 58(a)(1l), restates the
separate docunent requirement but |ists exceptions. A separate
docunent is not required for an order disposing of five enunerated
categories of post-judgnment notions, beginning with a notion for
judgnment as a matter of law. These are the notions that suspend
appeal tine under Appellate Rule 4(a)(4), but the provisionin Rule
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58(a) (1) is broader. Appeal tinme is suspended only if the notion
is tinmely, Rule 58(a)(l) does not require that the notion be
tinmely. There are other mnor distinctions as well. These
differences arise from the conclusion that the denonstrated
difficulties in achieving conpliance with a separate-docunent
requi renent counsel agai nst unnecessary conplication. The proposal
conforms to the general current view that an order disposing of
such notions does not require a separate docunent, but avoids the
many conplications that may surround that conclusion. An order
denying a new trial, for exanple, may in some circunstances be
appeal able — if so, it is a judgnment and present Rule 58 requires
a separate docunent.

There was little public corment on Rul e 58(a)(1). One coment
thought it a "close" question, but concluded that the separate-
docunent requirenent should not be excused. The Appellate Rules
Committee remains convinced that the published proposal is w se,
and confornms to the nost general part of present practice. It was
poi nted out that action on a post-judgnment notion may result in an
anended judgnent. Rule 58(a)(1l) requires that every anended
judgment be set forth on a separate docunent. It was agreed that
a rem nder of this requirenent should be added to the Conmittee
Note: "And if disposition of the notion results in an anended
judgnent, the anmended judgnent nust be set forth on a separate
docunent . " Wth this addition, Rule 58(a)(1l) was approved for
submi ssion to the Standing Commttee for adoption.

Rule 58(a)(2) continues, in revised style, the current
allocation of responsibilities between clerk and court for
preparing a judgnent. Discussion in the Appellate Rule Conmttee
reflected the value of separating out as a separate item the
provi sion in published subdivision (a)(2)(ii) directing the clerk
to prepare and enter judgnent when the court denies all relief. As
revised, subdivision (a)(2) would conclude: "er (ii) the court
awards only costs or a sumcertain, or (iii) the court denies al
relief." This change was accept ed.

Proposed Rul e 58(b) is the heart of the provisions responding
to the Appellate Rules Commttee’ s concerns. On its face, it does
not directly address the appeal -tinme problem Instead, it defines
entry of judgment for purposes of the rules authorizing notions
t hat suspend appeal tine — Rules 50, 52, 54(d)(2)(B), 59, and 60
— and Rule 62, which governs execution. Appellate Rule 4(a)(7)
t hen adopts for purposes of the Appellate Rules the definition in
Cvil Rule 58. Rul e 58(b) provides separate definitions of the
entry of judgnent for situations in which a separate docunent is
not required and for situations in which a separate docunent is
required. If a separate docunent is not required, judgnment is
entered when it is entered in the civil docket. If a separate
docunent is required, judgnent is entered when it is entered in the
civil docket and "upon the earlier of these events: "(A) when it is
set forth on a separate docunent, or (B) when 60 days have run from
entry on the civil docket under Rule 79(a)." The effect of the 60-
day period is to defuse the appeal tine bonbs by triggering
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Appel late Rule 4 60 days after judgnent is entered in the civi
docket, notw thstandi ng | ack of a separate docunent.

Two minor revisions were adopted w thout discussion. As
published, Rule 58(b)(2)(B) referred to entry "on" the civil
docket; this will be changed to conformto the general usage that
refers to entry "in" the civil docket. In addition, the third
sentence of the Commttee Note will be clarified by adding four
words, to begin: "The result of failure to enter judgnent on a
separate docunent * * * "

The public comments on Rule 58(b)(2) were often hostile. Bar
groups and lawers with extensive appellate practice experience
commonl y advanced three propositions: the separate docunment is an
i nportant signal that appeal time has started to run; it is easy
for district courts to conply wth the separate docunent
requirenent; and there is no persuasive showing that real
practical problenms have arisen from the abstract possibility of
appeal "time bonbs" expl oding years after final dispositions inthe
district courts.

The Appell ate Rul es Comrittee’ s response to these concerns was
direct. Although it nmay seem "easy" to conply with the separate
docunent requirenent, decades of attenpts to enforce it have not
succeeded as well as should be. In fact there are numerous
i nci dents of | ong-del ayed appeal s t hat shoul d have been ti me-barred
| ong before they were taken. The concern for a |l awer who fails to
realize that a disposition that has been communi cated to the | awyer
is final is msplaced in light of the rules that apply when there
is no notice to the lawer at all. Under Appellate Rule
4(a)(6)(B), a notion to revive appeal tinme is permtted up to 180
days after entry of judgnment on show ng, anong ot her things, that
the noving party was entitled to notice of the entry "but did not
receive notice fromthe district court or any party within 21 days
after entry."” A systemthat values finality so highly as to i npose
a duty of inquiry when there is no notice at all of the court’s
action should value finality as well when a party who actually has
notice fails to conprehend the final nature of the action.

The Appellate Rules Conmttee recognized that the concerns
expressed in the public coments are real. One of the coments
observed that a lawer is not likely to be put on notice of
finality by the absence of any further district-court action during
the 60 days after action is taken. But if nothing happens wthin
180 days, a lawyer should inquire whether the earlier action was
intended to be the final action in the case. This conment seened
to have it about right. The initial proposal of the Appellate
Rul es Conmittee was to start appeal tine 150 days after entry in
the civil docket. They concluded that the 60-day period shoul d be
revised to 150 days, and strongly urged that course on the G vi
Rul es Committee.

Di scussi on of the 150-day cap proposal began with a suggestion
that no cap should be established — appeal tine, and the tine for
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post -j udgnent notions, should begin only when a separate docunent
is provided. Dean Schiltz responded that the Appellate Rules
Comm ttee’'s judgnment is that the "time bonbs"” do expl ode, and cause

m schief. |If the cap is set at 150 days, the m ninum appeal -tine
period of 30 days gives a total of 180 days to appeal. In
conparison to the rules that apply when there is no notice of the
judgnment at all, the 150-day cap IS generous.

Substitution of a 150-day period for the 60-day period of the
publ i shed proposal was adopted by unani nbus vote.

Di scussion turned to Rule 58(h). The Appellate Rules
Commttee fears that it will prove cunbersone for practitioners to
follow the trail from Appellate Rule 4(a)(7) through Rule 58 and
back to Appellate Rule 4. As published, Rule 4(a)(7) provides that
a judgnment "is entered for purposes of this Rule 4(a) when it is
entered for purposes of Rule 58 of the Federal Rules of Civil
Procedure.” Rule 58(b) begins: "Judgnent is entered for purposes
of Rules 50, 52, 54(d)(2)(B), 59, 60, and 62:" A |awer
encountering these rules for the first tine is likely to feel a
need to consult each of the enunerated Cvil Rules, and to energe
fromthe survey nore confused than before. It would be better to
revise Rule 58 to say: "Judgnent is entered for purposes of these
rules:”

It was pointed out that Rule 58 now defines entry of judgment
for all purposes of the Cvil Rules, and further provides that a
judgnment is effective only when set forth on a separate docunent.
Proposed Rule 58 elimnates the "effective only when" provision
because it can weak havoc in circunstances that surely were not
contenplated when Rule 58 was adopted. Any order that 1is
appeal able as a collateral order is not effective until set forth
on a separate docunent. As one exanple, the Third Crcuit appears
to hold that every order enforcing discovery against a privilege
claimis appealable — it will not do to hold that all such orders
are not effective until soneone renenbers to anal yze coll ateral -
order doctrine and set the order forth on a separate docunent. As
anot her exanple, interlocutory injunction orders are appeal abl e;
literally, they cannot be enforced, even though entered in ful
conpliance with Rule 65(d), until set forth on a separate docunent.

The effort to escape the untoward consequences of the rule 58
attenpt to define entry of judgnment for all G vil Rules purposes
will be put at risk if new Rule 58(b) is revised to enconpass al
situations in which a Gvil Rule refers to entry of judgnment. A
qui ck survey shows that at |east the following Rules refer to entry
of judgnent: 26(a)(1l)(D); 49(b); 55(c); 55(e); 64; 68, 69(b);
71A(i)(2); 71A(j); 77(c); and Admralty Rules B(2) and C(5). Many
of these rules do not present any obvious difficulties. Sone do
rai se interesting questions. Rule 69(b), for exanple, governs the
immunity of a collector or other officer of revenue, or an officer
of Congress "when a judgnment has been entered."” |Is it conceivable
that there will be a period of 150 days after entry on the civi
docket wi thout a separate document during which the protections
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established by Rule 69(b) do not apply? Rule 71A(i)(2) provides
that before entry of any condemation judgnent vesting the
plaintiff with title, the action nmay be dism ssed in whole or in
part, without an order of the court. |Is dismissal wthout court
order available for 150 days after entry in the civil docket
wi t hout a separate docunment? The purpose of the Rule 58 revision
has been only to integrate the Gvil Rules notionstinelimts with
the Appellate Rules tinme provisions. The |essons learned in
working toward this purpose are that the attenpt to establish a
general definition of "judgnent” in Cvil Rule 54(a) is thoroughly
unsatisfactory. It would be a m stake, w thout good reason, to run
the risks of adopting a generalized definition of entry of
j udgnent .

Less risky alternatives are available. Al though nore words
would be required, the Appellate Rules objective of easy
conprehension would be well served by elimnating any cross-
reference to Civil Rule 58. |Instead, Appellate Rule 4(a)(7) could
set out the sane definition for entry of judgnment, reducing the
burdens on | awers (and particularly on | awyers who have only the
Appel l ate Rul es at hand). If integration with Cvil Rule 58 is
preferred, it can be acconplished in other ways. The nost direct
woul d be to add Appellate Rule 4(a)(7) to the list in Rule 58(b),
so it would provide a definition of entry of judgnent for " * * *
Rul e 4(a)(7) of the Federal Rules of Appellate Procedure.” A less
direct integration would be to draft Rule 4(a)(7) to say that
judgnment is entered for purposes of Rule 4 when it is entered for
pur poses of the rules enunerated in Cvil Rule 58(b).

Dean Schiltz reported that the Appellate Rules Conmittee
believes it wunsuitable for Cvil Rule 58(b) to undertake a
definition for purposes of the Appellate Rules. Addi ng Rul e
4(a)(7) tothelist in Rule 58(b) is not an acceptabl e alternati ve.
The other alternatives likewise failed to win favor with the
Appel l ate Rules Committee.

General discussion suggested that the published approach is
"too nmuch work for the practitioner.” The integration should be
si npl e. There nmay be hypothetical situations in which an all-
pur poses definition of entry of judgnent could cause difficulty
with particular rules, but these situations are unlikely to arise
and can be resolved by conmobn sense.

The committee agreed to anend Rul e 58(b) to read: "Judgnent is
entered for purposes of these Rules:" A warning will be added to
the Committee Note, observing that conmbn sense nust be used to
avoi d any nonfunctional consequences that mght flow fromliteral
application of this definition in particular situations.

Finally, a style change has seened desirable in the wake of
the Appellate Rul es Conmittee neeting. Many of the comments on the
Rul e 58 and Appellate Rule 4 proposals reveal ed that even people
who have engaged with these rules for substantial parts of their
prof essional |ives do not understand what they mean now, and do not
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under stand the ways i n which the proposal s woul d change t he present
meani ng. One small and easily corrected reflectionis found in the
conpact drafting of Rule 58(b)(2). The Appellate Rules Conmittee
approved a suggestion that Rule 58(b)(2) be redrafted to say the
same thing as the published draft, with nore words but also with
nore clarity. The commttee agreed that Rule 58(b)(2) be restyled
to read as foll ows:

(b) Tine of Entry. Judgnent is entered for purposes of these
rules:

(1) if Rule 58(a)(1l) does not require a separate docunent,
when it is entered in the civil docket under Rule 79(a):
or

(2) if Rule 58(a)(1) requires a separate docunent, when it is
entered in the civil docket under Rule 79(a) and when the
earlier of these events occurs:

(A) it is set forth on a separate docunent, or

(b) 150 days have run fromentry in the civil docket
under Rule 79(a).

Rule 81(a)(2)

The proposal to anmend Rule 81(a)(2) seeks to elimnate
i nconsi stencies between its habeas corpus provisions and the
provi sions of the Rul es Governing Section 2254 Cases and the Rul es
Governi ng Section 2255 Proceedings. The only public coment was a
suggestion that the Crimnal Rules Comm ttee should do further work
on the 2254 and 2255 Rul es, a course that m ght make it appropriate
to defer action on the Rule 81 proposal. It also was observed t hat
the Commttee Note had inadvertently stated that the 2254 rules
govern petitions under 28 U.S.C. 8§ 2241 — in fact Rule 1(b) of the
2254 Rul es establishes district-court discretion whether to apply
the 2254 Rul es.

D scussions between the Reporters failed to disclose any
reason to defer adoption of the Rule 81(a)(2) changes pending
further work by the Crimnal Rules Commttee on the 2254 and 2255

Rul es. Adoption of the changes w Il elimnate inconsistencies
between the present Rule 81 and the 2254 and 2255 rules. It wll
not do any harm for § 2241 petitions — 8§ 2243 independently

est abli shes the requirements to be deleted fromRule 81 governing
return tinme and direction of the wit to the person having custody.

It was agreed to reconmmend adoption of the Rule 81(a)(2)
proposals unless the Crimnal Rules Commttee, which neets after
the conclusion of this neeting, provides contrary advice.

Admralty Rule C

On Decenber 1, 2000, anendnents of Admiralty Rule C took
effect. The anendnents were designed to better neet the
di fferences between forfeiture practice and maritine practice.
They were transmtted by the Suprenme Court to Congress in Apri
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2000. One week after the Suprene Court transmitted the changes,

Congress enacted legislation that revises civil forfeiture
practi ce. The new legislation differed in a nunber of mnor
details from the new rules. Because the new rules took effect

after the legislation, they technically supersede the | egislation.
There was no intent, however, to supersede the |legislative
provi sions — the anended rul es were crafted and recommended to the
Suprene Court |ong before the |egislation was adopted.

The commttee responded to these problens by recomendi ng
technical changes to the Standing Conmittee. The Standi ng
Comm ttee concluded that the changes should be published for
coment, but for a shortened period that woul d enabl e consi derati on
in time for action by the Standing Committee in June 2001.
Publ i cati on produced no public conments. The Departnent of Justice
believes that the new legislation will require consideration of
many provisions of the Admralty Rules, including consideration
whether the time has cone to effect a sharper division between
maritime and forfeiture practice. But it also believes that the
techni cal conform ng changes published for coment should be
adopt ed now.

It was agreed without further discussion that the Admralty
Rul es changes shoul d be recommended to the Standing Committee for
adopti on.
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RULE 23: CLASS ACTIONS
Rule 23(c)(1)

Judge Levi introduced the Rule 23 proposals by noting that
much of the inpetus grew out of the protracted study of Rule 23,
and particularly the advice provided by the public coments and
testinmony on the proposals that were published in 1996. Rule 23 is
conplicated. Cass actions affect inportant interests, both public
and private. The conplexity of the questions, the force of the
contending interests, and the need to gather as nuch real-world
informati on as possible have required a very deliberate process.
The Federal Judicial Center undertook a hel pful study. Mor e
recently, the RAND Institute for Civil Justice has provided a
hel pful general study and an in-depth exam nation of ten specific
"cases." The ad hoc Mass Torts Study G oup gathered i nfornmati on at
a series of conferences that involved |arge nunbers of |awers,
j udges both state and federal, and scholars. WMny of the enpiri cal
guestions that remain inportant are not likely to yield to further
i nvestigation — the nature of the questi ons nmakes ri gorous research

nearly inpossible. Large nunbers of exanples, however, have
provi ded very useful support despite the risk that anything short
of inpartial social science will be dism ssed as nere anecdote.

In its nost recent efforts, the Subcommittee has gathered
information from practicing |awers with many different areas of

experience and perspective. The Reporter’s "phans" letter got
responses froma m x of organizations, acadenics, and | awers for
both plaintiffs and defendants. Practitioners and a schol ar

advi sed the Subcommittee during a full day of one of its neetings.

As much work as has gone into these proposals, publication and
public comment nmay lead to further changes. The 1996 proposals
engendered coment that caused the conmmttee to draw back for
further consideration. That is a good thing. Nor is it only the
commttee that reconsiders in |light of the conment process; those
who participate in the process al so have occasion to devel op their
own thoughts further and to reconsider in light of the views
expressed by others. GCccasionally — and al nost mracul ously — sone
consensus ener ges.

The Subcommittee hopes that if these proposals are approved
for publication, and even if not, part of the COctober conmttee
nmeeting will be a conference for further discussion. Hearing from
a broad array of people is very enlightening, and the conference
setting facilitates two-way exchanges in a way that is not possible
at formal public hearings or on receiving witten coments. A
conference al so can be organi zed with an eye to securing a bal anced
array of views, wthout depending on the self-selecting process
that may lead to nore conments and testinmony from critics of
proposed rul es than from supporters.

that after years of uncertainty whether the Rule 23 project w

A conmittee nenber suppl enented these observations by saying
|
result in any changes beyond the adoption of Rule 23(f), it is
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wel come to find this well-conceived package of proposals. The
changes made in response to consideration of the package in March
are particularly inpressive.

Judge Rosenthal then presented the proposals for the
Subconmittee. She noted that the proposals represent an effort to
capture what we learned fromreaction to the 1996 proposals, from
the enmpirical studies, and fromthe ongoing work of the conmttee
and Subcommi ttee. The proposals are integrated, but they are not
necessarily i nterdependent — many parts can stand i ndependently if
ot her parts are found wanting.

The focus continues to be on inproving the process of class-

action litigation. The proposals for dealing with sonme of the
probl enms that arise from overl appi ng and conpeting class actions
have drawn the greatest interest. It is easy for people to over-

react and over-sinplify. Every effort has been nade to nake these
proposal s bal anced and carefully tailored. The Rule 23(c)(1)(D)
certification-preclusion proposal, for exanple, has been narrowed
fromearlier versions: as it is presented now, preclusion arises
only if the court directs preclusion; the basis of denying
certification nust go to the nmerits of the proposed certification
rat her than the representative’s i nadequacy or |ack of typicality;
and a change of fact or |aw defeats preclusion.

These proposals are designed to have no effect on the cases
that are proceeding well under present rules. The many thoughtful
comments that have been nmde already have hel ped achieve this
desi gn.

And there is nmuch in the package that is inportant apart from
t he proposal s that address overl apping and conpeting cl asses.

The Subcommittee, with the comrittee’ s help, has spent nuch

time in polishing and refining. The process of polishing and
refining should continue. But the next step toward significant
i mprovenent will be provided by publication and public comment, as

wel | as the conference being planned for Cctober. Publication wll
i nevitably generate controversy. The conmttee mnmust be prepared
for that, and prepared to learn fromit.

General discussion began with an observation that there are

el enents in the package that plaintiffs will not |ike, and other
el enents that defendants wll not Ilike. The package has
acconpl i shed as bal anced a set of proposals as can be proposed.
These changes will inprove class litigation.

Judge Rosenthal began detailed presentation of the Rule 23
changes with Rule 23(c)(1)(A). This proposal advances again the
1996 proposal to change the requirenent that a certification
deci si on be nade "as soon as" practicable to a requirenent that it
be made "when" practicable. The change confornms the rule to the
reality of practice. The best practice is enphasized in the
Commttee Note: the court and parties should take as nuch tine as
may be needed to support a thoughtful certification decision, but
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no nore. There does appear to be sonme confusion in bench and bar
as to the proper extent of nmerits-related di scovery during the pre-
certification stage. The Note seeks to address this topic, noting
that the court nust understand the nature of the dispute likely to
be presented in order to determ ne what i ssues nay be common to the
cl ass, whether the representatives are typical of the class,
whether the representatives wll prove adequate and w thout
di sabling conflicts with and anong cl ass nenbers, and whet her — for
pur poses of Rule 23(b)(3) — the common i ssues predom nate and cl ass
litigation is superior. The Note ends with the summati on that the
parti es should act with reasonabl e dispatch to gather and present
t he i nformati on needed, and the court shoul d nake t he determ nati on

pronptly.

It was asked whether the Committee Note reference to pre-
certification disposition of nmotions to dismss or for sunmary
judgnment is consistent with the advice about discovery to reveal
the nature of the issues on the nerits. The answer was that the
parties and court rnust rmanage the appropriate timng of
certification-related discovery in relation to disposition of
notions that may pretermt the need to consider certification. The
FJC study reveal ed wi despread consi deration of notions to disn ss
or for summary judgnent before certification; defendants who nake
t hese noti ons surrender the possi bl e advant ages of wi nning on terns
that bind the class in favor of the advantage of early focusing of
the plausible issues or even victory on the individual clains.
Such pre-certification notions are indeed conmon.

It al so was observed that the |l ength of the pre-certification
period is related to the proposals in draft Rule 23(g) for
regulating the relationships between courts that encounter
conpeting class actions. The |longer the pre-certification period,
the greater the tension encountered in undertaking regulation of
proceedi ngs in other courts. This observation |led to the thought
that there is surely an interaction between these proposals, but it

may involve nutual support as nuch as tension. G eater
deliberation, with as nmuch speed as possible, is the basic
di rection.

The proposed Rule 23(c)(1)(B) specifically requires that the
order certifying a class define the class and the class clains,

i ssues, or defenses. This requirenment will support review when a
Rul e 23(f) appeal is undertaken. It also will enable class nenbers
to know what is at stake, and to understand better the actua
di rensions of the class proceeding. It will facilitate |ater res
judicata determ nations. Later developnents nmay require
nodi fication of the definition, but it is desirable to have careful
consideration at the outset. The proposal also requires that an

order certifying a Rule 23(b)(3) class state when and how nenbers
may el ect to be excluded fromthe cl ass, reducing the anomal y that
Rul e 23 now establishes the right to be excluded only in the
provi sions for notice.

It was observed that the proposals have begun to depart from
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the present Rule 23(c)(2) reference to a right to "request”
excl usi on by speaking of the right to "elect" exclusion. The right
to elect speaks nore directly to the underlying procedure — a
"request” must be honored. 1t was agreed that the proposals should
refer uniformy to the right to el ect exclusion; the changes wll
occur in Rule 23(e)(3).

Proposed Rule 23(c)(1)(C changes the event that closes off
alteration or anmendnent of a determ nation whether to certify a
class at final judgnent rather than judgment on the nerits. This
change does not resurrect the "one-way intervention"” practice that
allowed class nenbers to decide whether to becone class nenbers,
and be bound by the judgnent, after decision on the nerits. There
is no thought that a plaintiff ought to be able to win, for
exanple, a summary judgnent of liability and then seek class
certification. Instead, it is neant to allow alteration of an
order granting certification in response to needs that appear after
events that may be characterized as decision on the nerits.
Proceedings to fornul ate a decree or determ ne other renedi es nay
show conflicts within a group that had seened to be a coherent
cl ass, or may show other reasons to nodify the class definition.
Again, the rule change is consistent with comon practi ce.

The provision that a class certification is conditiona
inspired the corment that it mght be wise to say in the Note that
careful analysis is required before any certification decision
"Certify now, think later"” is not good procedure. All agreed that
it is necessary to naintain the freedom both to nodify an order
granting certification as |later devel opnents show the need, and
occasionally to reconsider an earlier refusal to certify. But it
also is inportant that careless certifications not be encouraged
wi th the thought that change is al ways possi bl e.

The nost difficult portion of proposed Rule 23(c)(1) is
subparagraph (D). This provision would allow a judge who refuses
tocertify aclass for failure to satisfy the prerequisites of Rule
23(a)(1) or (2), or for failure to satisfy the standards of Rule
23(b), to direct that no other court may certify a substantially
simlar class to pursue substantially simlar clains, issues, or
defenses unl ess a difference of | aw or change of fact creates a new
certification issue. The court that denies certification can
decide that the circunstances do not warrant preclusion — an
exanpl e that has been pressed repeatedly is that the argunents for
certification may have been poorly presented. The court has to
make an affirmative decision that preclusion is desirable, and an
express direction. Even then, a second court is free to find that
di fferences of |aw or devel opnments of fact justify revisiting the
certification question. There are strong advantages in permtting
this preclusion. Relitigating the certification question can be

costly for the party opposing the proposed class. The first
certification decision nay have rested on a thorough presentation
and careful deliberation. It may be asked, however, whether so

many "protections” have been built into the proposal that it wll
sel dom make a difference. The hope is that a preclusion direction
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wi |l enhance the tendency of nobst courts to defer to the first
careful refusal to certify.

It was observed that neither rule nor Conmttee Note makes it
clear that the effect of a preclusion directionis to be determ ned
by the second court, not by the court that entered the direction.
It was suggested that these statenments mght be added to the
Committee Note: "The preclusion effects of a Rule 23(c)(1)(D)
direction against class certification will be enforced under the
usual rules that apply tores judicata. Odinarily the court asked
to certify a class will deternm ne whether the direction precludes
certification."

Di scussion continued with the observation that when the
commttee reconmends a proposal for publication, it is inplicitly
endorsing the proposal, placing the burden on those who disagree
with it. It was urged that this proposal should not go forward.
Certification preclusion "will sinply create a whol e new basis for
collateral litigation." |In addition to arguing the certification
guestion a second tinme, the parties also will argue the preclusion
effects of the direction. And there will be appeals whatever
resolution is made. The Committee Note observes that at |east two
circuits have refused to pernmit a federal injunction against
successive certification efforts in state courts followng a
federal refusal to certify. This proposal is different fromthe
settlement preclusion proposed in Rule 23(e)(5) — the settlenent
precl usion attaches only when a class has been certified and has
been represented throughout the course of the careful settlenent
review prescribed by Rule 23(e)(5). Certification preclusion may
be a good idea, but it "feels |like legislation.” Perhaps it should
be left for action by Congress.

These renmarks were followed by another expression of doubt,
"although this as nellow a version of certification preclusion" as
could be drafted. Yet this is an area of controversy that m ght
benefit fromrul emaking. Publication of the proposal will make it
possi ble to benefit fromreasonabl e debate on all sides. W would
benefit by hearing from nmany voi ces. Comments already received
fromdefendants and plaintiff groups showthat the rule m ght be a
good i dea.

The divide between rulenmaking and legislation led to the
observation that the Standing Commttee has urged this conmttee to
attenpt to fornmulate the best rule that can be drawn. Then this
commttee should consider the fit of the rule with the Enabling
Act, and advi se the Standing Cormittee both on the strengths of the
proposed rul e and the potential Enabling Act doubts. The Standing
Commi ttee can consider the Enabling Act question further, and may
conclude that the better course is to recommend | egislation. But
all of that depends first on devel opment of the proposal in this
conmittee.

The observation that publication for corment brings benefits,
but also inplies some neasure of endorsenent, was renewed. | f
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there is not alegal basis for preclusion, we should not acconplish

it by confiding to the discretion of the trial court. Oten the
discretion will be exercised wthout opportunity for appellate
review.

Yet anot her observation was that certification preclusionwll
draw many obj ections. Sone of themmay prove synpathetic. But it
is possible to publish a proposal with caveats meking clear the
reasons for pursuing the proposal but also recognizing the
commttee’s wunderstanding of the Enabling Act question and
synpat heti ¢ awar eness of the concerns of conmity and federalismthat
inevitably arise. It can be nade clear that this remains an open
i ssue.

Thi s suggestion was foll owed by noting that the 1996 proposal s
i ncl uded sone that were published knowing full well that vigorous
controversy would result. The "just ain’t worth it" proposal was
one of those. Coment was sought for help in resolving the doubts
on both sides.

Anot her suggestion was that certification preclusion "has

evol ved rapidly."” Perhaps publication should be deferred.

The same doubts were expressed by suggesting that it is
troubling that a trial-court decision denying certification should
precl ude anot her judgnment on the question.

Turning to the portion of the Commttee Note that reflects the
failure of courts to develop rules of certification preclusion
wi t hout guidance froma Civil Rule, it was noted that the Note is
provided to explain the need to act by rule or statute if
preclusion is to be achieved. The traditional requirenments of res
judicata stand i n the way, focusing on the requirenent of a "final"
judgnment with opportunity for appellate review But these
requi renents may not reflect the context of contenporary class-
action litigation. The Note can be rephrased to make it clear that
there is no quarrel with the courts that have enforced traditional
doctrine. Rather, certification preclusion, as limted by the
proposal, addresses new needs that require new theories based in
class-action theory. This is a policy decision to adapt preclusion
policy to new needs.

In this vein, analogy was drawn to Rule 23(f). Traditiona
appeal doctrine, with all of its nultiple opportunities to achieve
review before a truly final judgnment, proved inadequate to the
needs of class litigation. A rule was needed to support desirable
appeal opportunities. So here, although the setting is different.
The current cases draw from general authority, and indeed reflect
synpat hy for the advantages that m ght flow from preclusion. The
device of allowing a first court to decide whether its judgnment is
eligible for preclusion my seemnovel, but there are analogies in
the provisions that in various contexts allow a court to determ ne
whether a dismissal is to be with or without prejudice.

It was suggested that "Rule 23(f) opens a door, while
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certification preclusion closes one," and that Rule 23(f)
"increases debate, while preclusion closes it off." It was

rejoined that even if the first court attenpts to close the door
the second court can open it on finding changes of law or fact.
Moving to a different systemof courts — a very comopn phenonenon
— makes it easy for the second court to conclude that its own | aw
is different when certification is proper under its own |aw.

This flexibility led to the observation that the court
directing preclusion "is a prisoner of the second court.” This
phenonenon, on the other hand, nmay be seen as sinply a second
opportunity for review

It al so was suggested that Rule 23(f) creates an opportunity
for appellate reviewwhen certificationis denied and preclusionis
directed. Although reviewis discretionary, the courts of appeal s
have recogni zed that reviewis proper when there is a serious claim
of error. Reviewas a matter of right also nay be possible if the
denial of certification is followed by pronpt entry of final
j udgment . An order directing preclusion my even operate to
enhance the vigor of appellate review

The suggestion that preclusion will sinply increase the nunber
of issues litigated in successive certification attenpts was
renewed. It was responded that we now face a huge nunber of
successive cases, in part because of the opportunity to shop the
certification decision. Preclusion may reduce the total vol une of
successive attenpts.

Anot her conmi ttee nenber observed that mnultiple overl apping
cl asses present "an enornous problem™ Consolidation of federa
cases through the Judicial Panel on Miultidistrict Litigation hel ps
as to federal cases. But in state courts, this is no help. Mny
states have nechani sns for consolidating related cases within the
state system but there is no neans for consolidation across state
i nes, or across the |lines between state and federal courts. Al
the plaintiff wants to do is to find a court that wll grant
certification; once certificationis won, the case settles. Rather
t han appeal a denial of certification, the plaintiff sinply goes to
anot her court. It is troubling to allow a free search for
different standards for certifying a nationw de class. These
probl ems have to be addressed by the bench and bar. Al t hough
Enabl i ng Act concerns persist, they should not prevent publication
in an effort to gain as much information as can be had.

This statenment of the problemwas found persuasive by anot her
menber, who concl uded nonet hel ess that the answer should be found
in legislation. Congressional response to |like problens is shown
by the aftermath of the 1995 Private Securities Litigation Reform

Act . The 1995 act led many lawers to file actions in state
courts. Congress responded in 1998 with new | egi sl ati on desi gned
to force nost of this litigation into federal courts. The

committee bears the responsibility to decide how confident it is
that this proposal will work, and whether Enabling Act authority
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extends this far.

Doubts were expressed froma different direction, noting that
the proposal seens to reflect an assunption that plaintiffs are
engagi ng in inmproper forumshopping. It is not clear that this is
happeni ng. The question of forumshopping is conplicated. |t goes
too far to give preclusion authority to a federal court. The
reasons for going to different courts are conplex. A federa
court, indeed, will often be acting in a case that calls for
application of state |[|aw Even the provision allowing for
reconsideration in light of changed |aw or facts is not enough —
there still seens to be a presunption to be overcone.

This observation was net with a report that plaintiffs’
| awyers who nmet with the Subcommittee seened to feel only that it
is inportant to ensure that the certification questionis well and
fully presented. Once that has been done, preclusion may be a
desirabl e protection against the burdens of repeatedly litigating
the sane certification question.

Anot her conmi ttee nenber echoed the thought, asking why one
full and fair opportunity to litigate the certification issue is
not enough.

It was suggested that this extensive debate "is premature”
within the conmttee. The proposal should be advanced for public
coment . The debate engendered by publication will provide a
better foundation for final reconmrendati ons.

It also was observed that the first court may decide not to

direct preclusion. That will be a signal to later courts that the
refusal to certify was not "on the nerits" of certification, but
rested on different concerns. The sane result mnmight be

acconplished by noving away from preclusion and toward a
requi renent that a court state the reasons why certification should
not be consi dered again. The court would say that denial does not
rest on concerns about the adequacy of the argunents for
certification, or about the suitability of class proceedings in

this court rather than another court, or other |ike grounds. It
was responded that a denial of certification is always "on the
nmerits." This approach sinply asks the judge to speak to the
degree of confidence in the result — "1 amright,” or "I amreally
right,” or "I amreally sure | amreally right,” and so on

It was noted that in advising on appeal in habeas corpus
proceedings, or in certifying a question for appeal under 8§
1292(b), a judge may be offering exactly this sort of assessnent of
the results.

O her observations were that ordinarily a person is bound by
a first ruling. And that if an appeal is taken from a federal
order denying certification and directing preclusion, a second
court can stay parallel proceedings to await the outcome on appeal .

Thi s di scussion concluded with separate notions. A notionto
recormend publication of Rule 23(c)(1)(A), (B), and (C passed
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unani nously. A notion to recommend publication of Rule 23(c) (1) (D)
— the certification preclusion proposal — passed with 8 votes for
and 4 votes against. Those who voted to reconmend publication
noted that it should be made clear that the conmittee remains open
to all argunments on this proposal

Rule 23(c)(2)

Proposed Rul e 23(c)(2) adopts a plain | anguage requirenent in
line with regular proposals. Actual inplenmentation of this
requi renent nmay be bol stered by the wel | -devel oped Federal Judi ci al
Center project to develop nodel notice forns. The proposal also
adopts an express notice requirenent for (b)(1) and (b)(2) cl asses,
recogni zing that the notice need not aim for the conprehensive
i ndi vi dual - menber notice required in (b)(3) class actions. It also
adds a list of a nunber of topics to be addressed by the notice.

Several changes have been made fromearlier drafts. The |ist
of topics to be described in the notice originally included a
statenent of the consequences of class nenbership. This el enent
was dropped from concern that it mght hopelessly conplicate the
task of attenpting to provide clear notice in a formthat does not
deter any attenpt at readi ng or understandi ng.

Earlier drafts of the provision for notice in (b)(1) and
(b)(2) class actions attenpted to give guidance on the form of
notice by stating in the Rule the purposes of giving notice. The
purpose is to ensure that enough class nenbers | earn of the action
to provide a nmeaningful opportunity for challenges to the
certification decision and class definition, for contesting the
adequacy of representation, and for nonitoring the continuing
course of the action. That fornulation was thought to be an
undesirable invitation to challenge the certification decision
al ready nade. A substitute effort suggested notice to a nunber of
cl ass nmenbers sufficient to provide an opportunity for effective
participation. That effort was found m sl eadi ng because it is not
certain whether class nmenbers have an opportunity for "effective"
"participation.” The current proposal sinply requires notice by
means calculated to reach a reasonable nunber of class nmenbers.
The Conmittee Note continues to advise that the court should take
care to ensure that the costs of notice do not defeat a class
action worthy of certification.

Proposed Rul e 23(c) (2) was recommended for publication w thout
change.

Rul e 23(e)

Rul e 23(e) is ainmed at enhancing judicial review of proposed
cl ass-action settlenents. The need for searching review has been
urged repeatedly throughout the commttee s consideration of Rule
23. It was stated frequently during the testinony and comments on
the 1996 proposals. Its inportance has been stressed in nuch
academc literature, building on the perception that once class
representatives and class adversaries join together in wurging
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approval the court often | acks the vigorous adversary presentation
needed to test the settlenent. The RAND study further supports
this advice. The Rule 23(e) proposal also is the one that has been
| ongest before the commttee and Subcommittee, and has been nost
frequently revised.

The effort to bolster judicial review of class-action
settlenments has led in many directions. Three approaches have been
expl ored and put aside.

One approach was to attenpt to find ways to support objectors.
Early drafts sought to assure that objectors have discovery
opportunities sufficient to explore the value of the settlenent in
relation to the strength of the class position, to direct that
attorney fees be awarded successful objectors, and to allow fee
awards to unsuccessful objectors. Al of these proposals were at
first diluted and then abandoned. It was recognized that
objections often are made for good reasons, but that objections
al so are often nade in an attenpt to seize the strategi c val ue and
advantages that flowfroma threat to derail a good settlenent. It
proved inpossible to draft a rule that would enhance the support
for objections that shoul d be supported wi t hout enhancing al so the
support provided for objections nmade for unworthy purposes.

Anot her approach was to authorize the court to appoint an
i ndependent investigator to inquire into the settlenent and report
tothe court. In effect, the court-appointed investigator would be
an ideal objector, notivated only by a dispassionate quest for
i nformati on and supported by all parties. This proposal failed for
a variety of reasons. There was concern that courts should not
beconme involved in the process of gathering information in this
way, whet her the process be viewed as inquisitorial or adversarial.
There was concern that the court-appoi nted of fi cer woul d gai n undue
credibility by virtue of the apparently neutral role. And it was
concluded that the only fair way to present the conclusions to the
court would be in the same way as any objections are presented,
with full opportunity to respond.

Anot her draft would have assured appeal "standing" for any
cl ass nmenber to chal | enge an approved settlenent, setting aside the
requirenent in many circuits that appeal can be taken only if the
trial court has granted intervention. The class nenber could
present on appeal any objection that had been presented to the
trial court, without regard to who presented the objection. This
approach was rejected on concl udi ng that the occasional "trap-for-
t he-unwary" aspect of the intervention requirenent is overcone by
its advantages. The formal intervention process affords an
opportunity for trial-court control, weighing the possible nerits
of the objections against the great costs that can flow from— and
that can be the notivating inspiration for — an appeal. Appeal can
be taken from a denial of intervention; victory on appeal wll
establish standing to appeal the settlenment. That is protection
enough.
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Turning to what is in proposed Rule 23(e), paragraph (1)
begins with a statement in subparagraph (A) that court approval is
required for settlenent, voluntary dism ssal, or conpromi se of an
action brought as a cl ass acti on. Subparagraph (B) requires notice
to class nenbers if the settlenment, voluntary dismssal, or
conprom se reaches cl ass cl ai ns, i ssues, or defenses. Subparagraph
(C) requires a hearing and findings that the settlenent, voluntary
dism ssal, or conpromse is fair, reasonable, and adequate if it
reaches cl ass clainms, issues, or defenses.

The purposes of paragraph (1) are clear. The first is to nake
it clear that a party who advances class allegations is assunm ng a
responsi bility that cannot be abandoned unilaterally. An attenpt
to dispose of individual clainms on ternms that do not affect the
class still nust be approved by the court. Approval may be given
readily if there is no reason to be concerned about effects on
menbers of the putative class. The action nay have been filed and
pursued in a manner that drew no attention and was not likely to
engender reliance by anyone el se. There are nmany good reasons why
early exploration of the action nmay denonstrate that it does not
justify the burdens entailed by further pursuit as a class action.
Court approval can be given readily, w thout substantial burden on
the court or parties.

At the sane tine, a dismissal that purports to affect only
i ndi vidual clains may have an effect on class nenbers. The nost
obvious concern is that class nenbers may have relied on the
pendi ng cl ass actionto toll the statute of limtations. Dismssal
wi t hout notice nay cause forfeiture of clains because limtations
periods expire before class nenbers recognize the danger. The
court has discretionary power to direct notice under Rule 23(d)(2)
to protect against this danger. An alternative may be to seek out
anot her class representative — this alternative is nost likely to
work when it is the original representative, rather than class
counsel, who wi shes to abandon the proceedi ng. There may be ot her
concerns. Cass allegations may be added to a conplaint with the
hope of scaring out a larger individual settlenment. There is not
much that a court can do in these circunstances if the parties w sh
to settle, unless there is some neans of encouraging continued
representation of the class by others.

Al t hough t he | anguage of present Rul e 23(e) is anbi guous, nany
courts have read it to nean that approval is required for
i ndividual settlements before a certification decision is nade.
The first purpose of proposed Rule 23(e)(1) is to nmake this rule
explicit.

The second purpose of the proposal is to make it clear that
notice to the class is required, as under present Rule 23(e), when
a settlenent, voluntary dism ssal, or conprom se woul d di spose of
class clainms, issues, or defenses. Absent that effect, notice is
not required. The court may, as a matter of discretion, direct
notice to the class for the reasons that support the requirenent
t hat approval be given even for disposition of individual clains
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al one.

The third purpose of proposed Rule 23(e)(1l) is to address the
ot her procedural requirenents for approving a settlenment, voluntary
di sm ssal, or conprom se that disposes of class clains, issues, or
defenses. For the first tine, the rule would state the standard
that has been adopted in many decisions — the settlenent nust be
fair, reasonable, and adequate. There nmust be a hearing. And
there nust be findings to support the conclusion on fairness,
r easonabl eness, and adequacy.

These purposes have been readily approved in earlier
di scussions. It has proved difficult, however, to devise a clear
expression in rules | anguage. The central distinction is between
settlenments that woul d af fect class nenbers by way of res judicata
and settlenents that do not legally affect class nenbers. The
original drafts drewthis distinction by referring to a disposition
that woul d "bind" class nenbers. That termwas thought by sone to
be too informal, too nuch | acking in received technical definition,
to be used in a formal rule. Substitutes were sought. The problem
is made conplicated by the risks of referring only to settl enent of

the clains, issues, or defenses of a "certified class.” It is very
common practice to consider certification at the sanme tinme as a
settlenent is presented for approval. It is cormbn to react to

t hese conbined events by provisionally certifying the class for
pur poses of considering the settlemnment, provisionally approvingthe
settlenment, and providing notice to class nenbers. The limted
provi sional certification may or nmay not be read into a reference
to a certified class. It is possible, noreover, that sonme other
device will be found — Rule 23 does not speak to the provisional
certification tactic, and alternative approaches m ght take on a
still nore uncertain status.

Di scussi on opened by addressing the questions raised by the
reference to "voluntary dismssal." Rule 23(e) nowrequires notice
of dism ssal. But when dismssal results fromcourt action agai nst
the wishes of the class representative — exanples would be a
judgment after trial, or a summary judgnment or dismssal on the
pl eadi ngs after certification — there is no need for mandatory
notice. Di scretionary notice wunder Rule 23(d)(2) provides
sufficient opportunity to protect class nenbers when that seens
desirable. The distinction is a useful one. But it conplicates
the drafting of subdivision (e)(1). One drafting approach may be
to separate voluntary di sm ssals out fromsettl enent or conprom se,
provi di ng parall el paragraphs for each.

The discussion noved on to reach agreenent that it is
desirable to require approval for settlement of individual clains
before certification, and that it is better not to require notice
to the putative class.

It was noted that voluntary
variety of circunstances. A (b)
exanpl e, m ght be nmet by the def

di sm ssals may be triggered by a
2) action for an injunction, for
n

(
endant’ s agreenent to provide the
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requested relief w thout need for adjudication. It was further
noted that a voluntary di sm ssal may be wi thout prejudice, but al so
may be with prejudice.

Concern was expressed about the class representative who
sinply "wal ks away" from the action, wthout even seeking a
vol untary di sm ssal that woul d require court approval. Another and
rat her common event is that the representative sinply anends the
conplaint to delete the class allegations.

It was agreed that the drafting question should be addressed
further.

An al ternative version of Rule 23(e) (1) was prepared over ni ght
and presented for review The starting point was an effort to
spell out the distinction between a class that has been certified
and a class "that would be certified for purposes of the
settlenment, voluntary dism ssal, or conpromse.” This effort was
recogni zed as ungainly and potentially confusing. Further work | ed
to this proposal:

(A A person who sues or is sued as a representative of a
class may settle, voluntarily disnss, conpronise, or
wthdraw all or part of the class clains, issues, or
defenses[,] only with the court’s approval.

(B) The court nust direct notice in a reasonable nmanner to
all class nenbers who would be bound by a proposed
settlenent, voluntary disni ssal, or conpronise.

(C) The court nmay approve a settlenent, voluntary di sm ssal
or_conproni se that would bind class nenbers only after a
hearing and on finding that the settlenent, voluntary
dismissal, or conpronise is fair, reasonable, and

adequat e.

The Committee Note would explain that a settlenent binds a
class menber through the res judicata effects of a judgnent for or
against a certified class. A voluntary dism ssal with prejudice
has that effect. A voluntary dism ssal w thout prejudi ce does not.

Thi s proposal was approved.
Rule 23(e)(2)

Proposed Rule 23(e)(2) authorizes the court to direct the
parties to file a copy or summary of "side agreenments.” The
purpose is to protect the court against being forced to approve
wi thout a conplete understanding of everything that may have
affected the settlement terns. Exanpl es of side agreenents are
listed in the Commttee Note. The Note al so recogni zes that many
of these agreenents deserve to be protected as confidential when
filing is directed.

Rule 23(e)(3)
Proposed Rul e 23(e)(3), which creates a "settl enent opt-out,"
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i s another response to the difficulties that beset judicial review
of class-action settlenents. The comrittee has been told for many
years, in many ways, that review may be stym ed by cooperation of
the parties, the lack of forceful objectors, and even by the
court’s own incentives to approve the settlenent and concl ude the
litigation. The initial drafts that sought to provide support for
objectors encountered considerable cynicism based on the
experience that objectors nmay be notivated by strategic desire
rat her than concern for protecting the class. The settlenent opt-
out is an alternative form of protection for class nenbers and
information for the court. Many cases already provide an
opportunity to opt out at the tine of settlenment because a (b)(3)
class is certified for the first time incidental to settlenent
review. The new provision applies only to (b)(3) classes and nakes
a difference only if an earlier opportunity to request exclusion
has expired by the tine the settlenent is proposed for review. The
nunber of opt-outs will give the court sonme indirect infornmation on
the desirability of the settlenent.

The opportunity to request exclusion is nore neani ngful when
cl ass nenbers know t he actual consequences of the class litigation

in the form of a proposed settlenent. Until that point, class
menbers may hope for nore. Perhaps nore often, until that point
class nenbers may not pay much attention to the litigation.

Menbers may remain in the class at the time of the first
opportunity to request exclusion nore as a matter of inertia than
i nformed deci sion

The settlenent opt-out wll generate wuncertainty and
conplicate settlenment in the cases where it applies. But nmany
settlenments are negoti ated before the first opportunity to opt out.
Experience suggests that the second opt-out wll not cripple
settlenment opportunities. Uncertainty whether many nenbers wll
opt out nay reduce the settlenent terns as a defendant seeks to
establish a reserve for future dealings with nenbers who opt out,
but even that result nmay be a good thing if those who opt out have
distinctively valuable clains. Settlement may well have a
honogeni zi ng effect that trades off stronger clains for the benefit
of weaker cl ai .

Two alternative opt-out versions are presented. The first
requires that a second opt-out be all owed unl ess the court for good
cause refuses to allow it. The second |eaves the opt-out
opportunity to the court’s discretion.

The first suggestion was that the settlenent opt-out is a good
opportunity to educate class nenbers and the court. The "default™
position should be that there is a right to opt out, subject to
defeat on show ng good cause. Anot her nenber agreed with this
observation, saying that this provision is one of the nost
i nportant changes bei ng proposed.

In response to this enthusiasm it was suggested that it wll
be inportant to hear nore from practicing |awers about the
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probabl e i npact of a settlenent opt-out. It is better to publish
both alternatives to stimnmulate comment. The neutral alternative,
| eaving the opportunity in the court’s discretion, grew out of
di scussion at the March commttee neeting. Furt her support for
publ i shing both alternatives was offered with the comment that no
one knows just what the inpact will be. Sone have thought there
will be negative effects, while others believe that people wll
adjust. The proposals will be controversial, but they are serious,
t houghtful, and deserve to be published.

The Committee Note i ncludes a paragraph fromlines 44 to 47 on
page 15 of the agenda book that states that notice of the
settlenment opt-out should not be provisional. Thi s paragraph
reflects the view that it is unseenly to tell class nenbers that
they can tell the court that they do not wish to be bound by the

settlenment, but that they will be bound if the court decides they
shoul d be. But it may be desirable in sone circunstances to permt
a form of "straw poll" to determ ne class nenbers’ views of a
settl enent. It was agreed that this paragraph would be deleted

fromthe Note.

Rule 23(e)(4)
Subdi vision (e)(4) provides that a class nenber nmay object to

a proposed settlenment, voluntary dism ssal, or conprom se. | t
further provides that an objector may settle, voluntarily dism ss,
or conprom se the objections only with the court’s approval. This

provision grew out of concern that objectors may utilize the
strength of objections made on behalf of the class to wn
i ndi vi dual advant ages that should instead go to the benefit of the
cl ass. A resolution of objections that leads to change in the
cl ass settlenment requires approval. Aresolution that benefits the
obj ector wi thout changing the class settlenment has not required
approval . The approval requirenent nay deter objections nmade
solely for strategic advantage, and may help ensure that cogent
objections result in class gain rather than private advant age.

An earlier version of subdivision (e)(4) included a |engthy
provi sion stating that settlenent of an objecti on nmade on behal f of
the class could be approved only on showi ng reasons to afford the
obj ecting class nenber ternms different than those avail abl e under
the class settlenment. This version inplied a distinction between
obj ections based on class interests and obj ections based sol ely on
argunments that the individual objector is in a position that is
different fromthe position of other class nenbers in a way that
justifies different treatment. Oten it is difficult to drawthis
| ine in considering actual objections, however, and it is difficult
to articulate the approach a court should take to discouraging
settlenents that seek to benefit a defendant and all class nenbers
by recogni zi ng and payi ng off the strategi c val ue of even very weak
objections. The effort was abandoned in favor of a sinple court-
approval requirenent.

The first question was whet her a class nmenber can object to a
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voluntary dism ssal. Objection nakes sense if the class has been
certified before the dismissal, but what if there is a voluntary
di sm ssal without certification? |Is it possible to distinguish
bet ween a voluntary dism ssal that is in sone sense a "settlenent”
because benefits flow to someone and a voluntary dism ssal that
reflects nothing nore than abandonnent of the effort? Perhaps the
Not e shoul d state explicitly that objections may be made not only
by menbers of a certified class but al so by nmenbers of a class that
woul d be certified or is affected by the dism ssal.

A different question went to a topic opened up by lines 8 to
11 on page 17 of the Commttee Note. C ass nenbers nmay conmuni cate
with the court in a variety of ways, nore or less formal. It is
awkward to require court approval when a cl ass nenber does not hi ng
to follow up an initial conmunication, which may be nothing nore
than a letter asserting vague dissatisfaction with the settlenent
terms or a proposed fee award. It may be better to treat sone of
t hese conmuni cati ons as sonet hing other than an "objection.”

One approach would be to state in Rule 23(e)(4)(A) that
objections may be fil ed. Sonme judges automatically file, and
"serve" on counsel, every letter that is directed to the court
about a pending action. And they expect the proponents of the
settlenent to speak to everything in these conmunications. This
approach is consistent with the draft Rule and Note, but is not
clearly directed by it.

The question of voluntary di sm ssal returned by aski ng whet her
the rule should refer to "voluntary dism ssal” of an objection. W
have formal procedures for voluntarily dism ssing a claim but what
of an objection? The difficulty is that an objector may be
conpensated on terns that are not formally characterized as a
settlement or conprom se; the reference to voluntary dism ssal is
nmeant to capture situations in which the objector wins a benefit
not available to other class nenbers and then abandons the
obj ecti ons. The attenpt is to require court approval, not to
forbid such disposition of an objection. But perhaps this
difficulty should be nmet by treating "voluntary dismssal" and
simlar abandonnment of objections in the ways earlier discussed
wi th subdivision (e)(1).

A separate question was asked about objections filed by a
menber of a putative class when a settlenent is reached before
certification. Should subdivision (e)(4)(A be limted to
obj ections by nmenbers of a certified class? What would be done
about the situations in which settlenent and certification are
consi dered si nul taneousl y? Surely nenbers of the provisional class
shoul d be able to object; there is a class, at |east for purposes
of objecting.

Furt her di scussi on focused on t he observati on t hat abandonnent
is different fromvoluntary dism ssal, settlenent, or conproni se.
It is difficult torequire a class nenber to persist in presenting
an objection that the class nenber sinply prefers to abandon. For
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that matter, how are class objections "settled"?

It was suggested that the draft Committee Note unpacks sone of
these conplications in reasonably effective form But perhaps it
shoul d be provi ded that objections can be withdrawn only with court
approval . The problem is paying off the objector just to
di sappear. A requirenment of approval may help direct al
settlement paynents to the benefit of the full class, and nay act
as a deterrent to strategic objections.

So the questions remain: should we deal separately wth
voluntary settlement? And what is it that the court nust approve
in allowng an objector to "go away"?

One observation was that we should not care whether an
objector is paid off. Once the objection is made the court can
consider it. But it may be difficult to get information to
eval uate the objection, and w thout knowing the reasons for an
objector’s withdrawal it is difficult to guess whether w thdrawal
rests on a lack of faith in the objection or instead rests on a
payoff. Settlement, noreover, nay occur on appeal. The court of
appeals may be in a weak position to evaluate the settlenent.

Uncertainty was expressed about the practicality of
considering an objection once the objector has withdrawmn. It is
not merely the absence of an advocate that creates difficulty.
Ef fective pursuit of the objection mght require significant
di scovery or other investigation; the court cannot undertake that
effort.

Support was offered for strengthening the draft to establish
nore effective incentives to counter strategic objections. Wat do
we do when a cl ass nenber says frankly: | amgoing to object unless
you cut a deal ?

It was noted that a rule "cannot do everything." W can
publish the proposal. The rule provides a franmework for court
review and approval. There are fundanental issues going to the
extent of the court’s duty to protect absent class nmenbers and to
supervi se the parties and attorneys before it. The rule framework
can guide the court toward enforcing an appropriate |evel of
supervi sion. The Manual for Conplex Litigation can point out that
the potential for abuse exists.

In the sane vein, it was observed that people wite letters
and make comments. We cannot wite all of this intoarule. It is
not "abandonnment” of an objection to say it once and to fail to
repeat it. Nor is that a voluntary dism ssal of the objection.

It was asked whether it matters whet her consideration flows to
t he obj ector who has ceased to pursue an objection. That m ght be
characteri zed as a settl ement rather than abandonnent, w t hdrawal ,
or voluntary dism ssal. Perhaps the Note should say it is a
settl enent.

These problens are simlar to the problens encountered with
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the Rul e 23(e) (1) distinction between outcones that bind the cl ass
and other outcones. 1In the end, it was concl uded that subdivision
(e)(4) should be franed to integrate with the revi sed subdi vi sion

(e)(1):

(4) (A) Any cl ass nmenber nmay object to a proposed settl enment,
voluntary dismissal, or conpronise that the court nust
approve under Rule 23(e)(1)(Q.

(B) An obj ector may wi thdraw an obj ection nade under Rul e
23(e)(4)(A) only with the court’s approval.

The Committee Note will point out that the provision for
obj ecting addresses only action that will bind the class as covered
in Rule 23(e)(1)(C). Court approval is required for "withdrawal ,"
atermthat is not equated to voluntary disnm ssal or abandonnent.
The event that requires approval is either a change in the terns of
the class settlenent, requiring approval under subdivision (e)(1),
or _qgiving the objector sonething different than the objector would
receive under the terns of the class settl enent. An objector is
not required to pursue an objection sinply because it has been
| odged with the court.

Rule 23(e)(5)

Rul e 23(e)(5) establishes "settlenment preclusion.™ It is
narrowmy crafted, providing that refusal to approve a settlenent,
vol untary dism ssal, or conprom se on behalf of a class that has
been certified precludes any other court from approving
substantially the same settlenent, voluntary dismssal, or
conprom se unl ess changed circunstances present new i ssues as to
t he fairness, reasonabl eness, or adequacy of the settlenent. The
preclusion rests on the thorough review and eval uation that are
mandated by all of Rule 23(e). The result of such revi ew deserves
finality. But finality is balanced with flexibility in recognizing
t hat changed circunstances may make reasonable a settlenent that
di d not appear reasonabl e when originally proposed.

It was urged that again, refusal to approve a voluntary
di sm ssal does not fit well in this rule. But the same problem
persists — a settlenent should not escape review or, here,
preclusion, sinply by being franmed as a "voluntary dism ssal."

It was agreed that the Committee Note should state that
ordinarily the preclusion deternination is made by a second court
when it is asked to approve a settlenent. The statenent will be
parallel to the statement to be added to the Note discussion of
certification preclusion under subdivision (c)(1)(D).

It was objected that when the court refuses to approve a
settlenment, the case goes on. There is no opportunity to appeal.
It is troubling to attach preclusion to an unappeal abl e order. But
there are opportunities for review the parties cantry the case to
see what it is really worth; they can inprove the settlenent to
neet the court’s objections; they can try to persuade a second
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court that there is a change of circunstances that justifies
approval of the very same settlenment. These are indirect neans of
review.

Settl ement preclusion was not made a matter of discretion in
the manner of the certification preclusion provision because
settlement review is a nore searching process. A refusal to
approve a settlenent also is a nore nonentous step than a refusa
tocertify. There is every incentive to approve a settlenent. The

court that rejects a settlenment will have done a lot of work. It
has concl uded that the class deserves to be protected against this
settlenment. Although disapproval is an act of "discretion," it is

a very carefully considered decision that deserves the force of
precl usi on.

The renewed protest that it is untoward to give preclusive
effect to an unreviewed action net the rejoinder that an order
approving a settlenment precludes class nenbers, and often is not
revi ewed.

A different perspective was offered by conparing settl enent
preclusion to consolidation. Oten there will be other cases
pending. |If a federal court is the first one to rule on a proposed
settlenment, preclusion in effect consolidates all the proceedi ngs
— the MDL procedure is circunvented as to other federal actions,

and is indirectly extended to state actions. In effect, a renewed
effort to settle nust be brought back to the court that rejected
the first settlenent. This perspective was challenged on the

ground that the settlenment preclusion does not stay proceedings in
other courts. The parties can take the proposed settlenent first
to whatever court they prefer. And they can present a changed
settlenment to anot her court. Proceedings can continue in all other
courts; the only inpact is that the sanme settlenent cannot be
approved by another court unless it is prepared to find changed
ci rcunst ances that present new i ssues of fairness, reasonabl eness,
and adequacy. A respondi ng hypot hetical suggested that two courts
m ght be reviewi ng the sanme settlenent simultaneously: why should
di sapproval by the federal court one day before another court was
prepared to approve preclude the approval? 1t was responded that
approval by one court a day before the other court was to
di sapprove precludes disapproval. Perhaps as inportantly, there
are many neans to avoid such cl ose contests — courts can, do, and
shoul d seek to coordinate their revi ew proceedi ngs.

It was asked what happens if a second court approves the once-
rejected settlenment: who is to conplain? If indeed no one objects,
the approval will stand. But the rule can force the second court
to explain why it is approving the settl enent.

It was argued that if disapproval is rare, and if careful work

wi |l be done before concluding that disapproval is required, the
court that disapproves a settlenent wll wite a carefu
explanation of its action. The explanation will have persuasive

force. W do not need to add preclusive force to address the rare
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event — initial disapproval is rare, and the prospect that it wll
be foll owed by approval in another court is still nore rare.

Thi s di scussion | ed to observations that the proposal has been
wor ked out carefully. It deserves publication for comrent. What
we have heard frompracticing |awers is that settlenent shopping
is a problem indeed a pervasive problem The opportunity to seek
approval in successive courts is one of the notives for nmultiple
si mul t aneous filings.

It was asked what should we do if we think that settlenent
preclusion is a good idea, but is beyond Enabling Act authority?
It was responded that we should not publish a rule that we believe
is not authorized. We could suggest the idea to the Standing
Comm ttee as a proposal for legislation. It was noted that we have
not "fully researched" the Enabling Act question; substantial
controversy on the question may be a reason not to inject it into
the system

It was agreed that we should ask two questions separately: Is
settl ement preclusion a good idea? If it is a good idea, is it one
that should be pursued through the Enabling Act process? The
proposal is in sonme ways "bold," but there are strong reasons to
conclude that it is indeed within the Enabling Act. Many of them
are expressed in the Reporter’s nenorandum on Enabling Act
authority. W are operating in the area of a class action
procedure that has been created through the Enabling Act. e
assunme that Rule 23 is a valid Enabling Act creation. But Rule 23
creates opportunities for abuse. We should have authority to
address the consequences of the rule. The proposal is, in all
rat her nodest. It provides escape opportunities by changing the
terms of the settlenent, seeking settlement on behalf of
differently defined classes, or by showi ng changed circunstances
that affect the review calculus. The RAND study and many others
have concl uded that effective review of settlenents is one of the
nost inportant inprovenments that can be made in class-action
practi ce. The settlenent-class proposal published in 1996 drew
many comrents about bad settlements. W should proceed.

A notion to wthhold subdivision (e)(5) from publication

failed, 3 votes for and 9 votes against. A notion to recomend
publ i cation of subdivision (e)(5) passed wi t hout expressed di ssent.
Rule 23(g)

Proposed Rule 23(g) is an attenpt to address the probl ens of
over |l appi ng and conpeting class actions in terns nore general than
the specifically targeted provisions for certification preclusion
and settlenment preclusion. There is a felt need to establish sone
nmeans of addressing overlapping and conpeting class actions.
Ful fillment of the purposes of Rule 23 demands no less. Miltiple
actions can defeat any opportunity to achieve an efficient,
uniform and fair resolution of class clains by any court. The
entire purpose of a (b)(1l) class is to protect class nenbers
agai nst the effects of litigation in their absence, or to protect
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a cl ass adversary agai nst inconsistent adjudications. Realization
of the purposes of a (b)(2) injunction class may demand conpar abl e
protection agai nst conpeting actions. Simlar concerns attach to
(b)(3) classes, albeit with reduced force.

Di scussi ons of Rule 23 al nost al ways come back to the probl ens
presented by overl apping classes. The frequent occurrence of
multiple filings cannot be denied. It is not certain whether the
resul ting problens can be addressed through the Enabling Act. And
the problens are conplex: the need is for a provision that is
flexible but that also provides standards to guide and channel
di scretion.

Both "strong" and "weak"™ fornms have been drafted for
consi derati on. Both forns allow a federal court to regulate
litigation in other courts by a class nenber before as well as
after class certification. Both fornms require findings that the
other litigationwill interfere wth the court’s ability to achieve
t he purposes of the class litigation; that the order is necessary
to protect against interference by other litigation; and that the
need to protect against interference is greater than the class
menber’s need to pursue other litigation. These requirenents are
stated separately to enphasi ze the i nportance of each, rather than
achi eve a nore econom cal formof expression. Careful analysis is
requi red before an order can issue.

The strong formwoul d all owthe federal court to address ot her
litigation whether it is in class form or any other form The
weaker formallows the federal court to address only class actions
in other courts. The still weaker version would bar a federa
court from regulating an action on behalf of a true state-w de
cl ass, defined as an action in a state court on behal f of persons
who reside or were injured in the forumstate and who assert clai ns
that arise under the law of the forum state.

Bot h stronger and weaker versions include further provisions
t hat enphasi ze the need to consider the alternatives to the federal
class action. Subdivision (g)(2) allows the federal court to stay
its own proceedings, and to delay the determ nation whether to
certify a class. Subdivision (g)(3) expressly recognizes that it
is proper to consult with other courts in determning the best
course of action.

The Subcommittee recomrends that both stronger and weaker
forms be sent forward with a recommendation for publication. It
will be useful to gather reactions to all approaches.

The draft Conmittee Note expresses the many reasons to
exercise restraint in regulating the relationships between
i ndi vidual and class actions. Individual class nenbers may have
particularly inportant reasons to pursue individual actions, and
even substantial nunbers of individual actions may pose little
threat to effective managenent of the federal class action. The
Not e al so describes the reasons why a decision to defer to state-
court litigation is simlar to the reasons for staying federal
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proceedi ngs recogni zed in the "Col orado River" doctrine.

The first coment was that the (g)(2) and (g)(3) provisions
are reasonabl e. The strong form of (g)(1), however, is so
m sconcei ved t hat publication woul d endanger the credibility of the
whol e package. Before a class is certified the federal court
cannot address orders to nerely prospective class nmenbers. Wt hout
a class definition it is inpossible to know who will be a class
menber; there is no basis for personal jurisdiction over class
menbers whose only connection to the forumis the description of a
potential class; there is no opportunity to opt out.

The strong form of the proposal was challenged with the
observation that the certification and settlenment preclusion
proposals already cause difficulty. Public debate can be
encour aged adequately by publishing the weak form for conment.

The strong form was explained as nost needed in mass-tort
settings. In mass torts extensive individual litigation is
possi bl e. Oten litigation that takes the form of i ndividual
actions is in reality aggregated through the processes that bring
a smal |l nunber of |awyers to represent thousands of clients. Such
coordi nated acti ons can pose probl ens as acute as parallel actions
that are pursued in class-action form Miltiple conpeting actions,
i ncl udi ng thousands in individual form have been filed in every
"drug recall" case. Sone states have nechani sns for consolidation
that concentrate all cases in a single state in a single state
court; other states lack such nmechanisns and may have actions
pending in many different courts. 1In the fen-phen litigation an
attenpt was nade to coordinate discovery in all actions. One
effect of the individual actions is that |awers with nmany clients
opt the clients with strong clains out of the class, |eaving the
clients with weak clains in the class. The strong clains are then
settled for "full contingent fees.” It is sensible to pursue the
non-cl ass actions; the present systens works well when everyone
cooper at es, but that does not al ways happen. Qutside the nass-tort
area, this problemseens | ess acute.

The perception that the genuinely individual litigant does not
present a problemwas of fered as support for the strong form It
is quite unlikely that a federal court would undertake to enjoin
i ndi vi dual actions that do not present a problem Establishingthe
power does not lead to wanton exercise. To the contrary, the
effort will be undertaken only when there is a real need.

The strong formwas chal | enged again as a deep intrusion into
a lawer’s decision on where and how to represent his clients.
This intrusionis difficult tojustify before certification. After
certification, it is a lot easier.

A different perspective on the strong form was offered by
aski ng whether it is possible for a court, early inthe litigation,
to gather the information needed to determne whether it 1is
necessary to protect the class proceedi ng against interference by
i ndi vi dual actions and to determ ne that the need for protectionis
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greater than the need to continue the separate actions. The pre-
certification order is nore inportant with respect to conpeting
cl ass actions, and easier to frane.

The draft Committee Note observes that regulation of the
rel ati ons between a federal class action and state-court actions is
affected by the source of law that will govern the actions. The
federal interest is stronger when federal |aw governs, at least in
part, and is particularly strong when federal courts have excl usive
jurisdiction of sone part of the action. It would be possible to
limt Rule 23(g) to actions that involve sone neasure of federa
| aw. But it was suggested that the underlying purpose is to
preserve and effectuate the purposes of class litigation — the
basi ¢ purpose is involved even when state | aw governs all aspects
of the litigation.

A different question was whether the rule should expressly
establish authority to direct orders to class counsel as well as
cl ass nenbers. As to orders addressed to litigation by individual
cl ass nmenbers under the "strong” form it does not seemlikely that
the individuals will be represented by the attorneys that represent
the class. As to class actions, an attenpt to provide for orders
addressed to counsel likely would lead to filings by fornmally
i ndependent counsel. Orders directed to class nenbers seemcl eaner
and fully effective.

A question was asked whether the (g)(3) provision for
consultation anong judges contenplates participation by the
parties. The answer was that judges often do decide to invol ve the
parties at some stage of discussions about the coordination of
paral |l el actions, but that |lawers often are not included in the
early stages. There is no attenpt to establish guidelines on this
guestion in either the rule or the Note. Although many judges have
engaged i n such informal consultations to good effect, other judges
are reluctant to engage in conduct that is not clearly authorized.
The proposal is not intended to be a panacea; it will not answer
all needs for coordination. But it can be held out as an
opportunity to be seized by the willing.

It was asked whether subdivision (g) is severable from the

rest of the Rule 23 proposals. It was answered that it is
severable, but that it is inportant. It would be good to publish
at least the soft version for comment. The strong version

addresses a problemthat is serious when it does occur; it is not
cl ear how often the problens in fact do occur. Mich will depend on
future devel opnents of class-action practice inthe nass tort area.

Concern was expressed that publication of the strong version
m ght affect reactions to the other Rule 23 proposals.

A notion to publish the soft version for conment passed. The
strong formwill not be recommended for publication. The Conmittee
Note will be revised to reflect these changes.

Rul e 23(h)
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Prof essor Marcus introduced proposed Rules 23(h) and (i) by
noting that appointnent of class counsel and the award of class
counsel fees are inportant matters that are not now addressed by
Rul e 23. The draft of these subdivisions has been revised to
reflect the discussion at the March conmittee neeting.

Rul e 23(h) requires appoi ntrment of class counsel in any order
that certifies a class. It has been inplicit that a class nust
have an attorney, and it has been recogni zed that the attorney owes
an obligation to class nenbers. The proposal makes these natters
explicit. The draft also is designed to avoid unnecessary paper
wor k.

Appoi ntment of class counsel occurs at the point of class
certification. The draft does not attenpt any regulation of the
attorney who filed the case before certification. The Conmittee
Not e recogni zes that the court nmay wi sh to appoint lead or |iaison
counsel before the certification decision. The Note also
recogni zes that counsel nmay do things to develop the action for
certification, and otherw se engage in orderly devel opnent of the
action, before the certification determ nation. These proper
activities may include settlenment discussions.

Earlier drafts called for discussion of a proposal that the
rul e provide that class counsel is appointed to represent the class
"as the attorney’s client."” That question proved controversial and
raised many difficulties. It has been renobved from di scussion
Subdi vi sion (h) (1) (B) does continue to say, interns drawn fromthe
obligation inpose on a class representative by present Rule
23(a)(4), that class counsel nust fairly and adequately represent
the interests of the class. The Committee Note recogni zes that the
relationship is not the sane as the relationship of a |lawer to an
i ndi vi dual client.

Rul e 23(h)(2) has been revised to onit the requirenent that
woul d- be cl ass counsel file an application. The information that
earlier drafts required to be set out in an application still nust
be supplied, but a separate paper is not necessary. Par agr aph
(2)(B) has been recast to enphasize the matters the court should
focus on. Paragraph (2)(A) continues to provide that the court may
allow a reasonable period for attorneys seeking appointnment as
cl ass counsel to apply. The Committee Note recognizes that
ordinarily there is a considerable tinme | ag between filing and t he
deci sion whether to certify a class, and that the court nay defer
the certification decisionto allowconpeting applications in cases
that may attract conpeting applications.

The deletion of the formal application requirenent entails
refram ng paragraph (2)(B). Rat her than speaking to what an
application nust include, it now addresses the nmatters the court
nmust consi der — experience, work done on the clainms, and resources
to be committed — and pernmits consideration of any other nmatter
pertinent to counsel’s ability to fairly and adequately represent
class interests. The court may direct potential class counsel to



1731
1732
1733
1734
1735

1736
1737
1738
1739
1740
1741
1742

1743
1744
1745
1746
1747
1748
1749
1750
1751
1752
1753
1754
1755
1756
1757
1758
1759
1760
1761

1762
1763

1764

1765
1766
1767
1768
1769
1770
1771
1772
1773

1774
1775
1776
1777
1778

M nut es
April 23-24, 2001 Cvil Rules Advisory Commttee
page -37-

provi de information on any of these matters. The court also nmay
direct that aspirants for appointnment as class counsel propose
terms for attorney fees and nontaxable costs. The Committee Note
recognizes the need for confidentiality as to nuch of the
information that may be required.

Paragraph (2)(C) renmains as it was in the March draft. The
1990 Federal Courts Study Conmittee recomended that it nmay be
hel pful to consider the ternms of attorney fees at the begi nning of
an action. The consideration can usefully extend beyond hourly
rates or percentages of recovery to include such matters as the
| evel of staffing and the forns of work that will be conpensat ed.
This part of the package seens inportant.

Prof essor Coquillette noted that the Standing Conmittee has a
task force that is addressing the overlap between federal rul es of
procedure and state attorney-conduct rules. Civil Rule 11 is an
exanpl e of the overlap. States have conflict-of-interest rules.
They have rul es regul ati ng reasonable fees. Mny states will view
Rul e 23(h) as entering into their territory of responsibility, and
entering far into the territory. This observation is not to say
that Rule 23(h) is a m staken enterprise. But the parallel work of
t he subcomm ttee should be borne in mnd, as should the fact that
the subconmittee includes representatives from other Judicial
Conf erence comittees. In response to a question whether it is
fair to say in Rule 23 that class counsel has special duties, and
that the court has a heightened responsibility to scrutinize class

counsel, Professor Coquillette said yes it is. But he also
observed that this is a highly controversial rule; at the sane
time, the tensions wll exist even if Rule 23 remmins silent.

These i ssues nmust be confronted by the federal courts in all class
actions, and explicit guidance in the rule sinply provides a focus
for attention.

A reconmmendation for publication of Rule 23(h) was noved and
approved.

Rul e 23(i)
Pr of essor Marcus observed that the draft Rule 23(i) provisions
for attorney fees are shorter than earlier drafts. The fornmer

identification of factors bearing on a determ nation of reasonable
fee awards has been renoved. What renmmins is authority to award
reasonabl e fees. "Reasonable” is the criterion used in nany
statutes, and is at the heart of conmmon-fund theory. No attenpt is
made to define it further in the rule. The Commttee Note does
of fer some observati ons about the factors that appear nost comonly
in the various lists provided by appell ate deci si ons.

This draft, including the Conmittee Note, attenpts to
enphasi ze the inportance of the court’s role in supervising
attorney fees. There is a direct connection to appointnent of

cl ass counsel under Rule 23(h), and to review of settlenents under
Rul e 23(e).
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Subdi vision (i)(1) resolves several old issues. One is the
time for a fee notion. The draft provides for a notion "under Rul e
54(d)(2), subject to the provisions of this subdivision." The
notion is to be under Rule 54(d)(2) so that it is integrated with
the provisions of Rule 58 that in turn are integrated with the
appeal -time provisions of Appellate Rule 4(a)(4). But the notion
i s made subject to Rule 23(i) because the tim ng provisions of Rule
54(d)(2) are not well designed for purposes of Rule 23 fee notions.
It may be inportant to require that the fee notion be nmade before
j udgnment when a class action settles, facilitating the process of
review and objection. It also is inportant to allow fee
applications after objections are di sposed of — as one exanple, it
may be appropriate to award fees to an objector who succeeds in
changing a fee award. Finally, subdivision (i)(1) requires notice
to class nenbers only as to fee notions by class counsel. The
class has nore interest in a notion by class counsel than in
notions by others, and requiring notice for these notions entails
|l ess risk of wunnecessary burden and disruption from nultiple
noti ces.

Subdi vision (i)(2) provides for objections to fee notions only
by a class nenber or a party fromwhom paynent is sought. Earlier
drafts included a provision for objector discovery; this provision
was w thdrawn for the sane reasons that led to deletion of
obj ect or - di scovery provisions fromRule 23(e). The Conmttee Note
di scusses the possibility of discovery.

Subdi visions (i)(3) and (4) have not been changed from the
draft considered at the March neeting. Paragraph (3) enphasizes
the obligation to provide a hearing and findings, supporting
careful consideration by the trial court and i nformed review by t he
appel l ate court. Paragraph (4) serves as a rem nder of the val ue
of a "taxing master” in determning a fee award by incorporating
the provision of Rule 54(d)(2)(D) that authorize reference of the
val ue of attorney services to a naster without regard tothe limts
of Rule 53(h). (If Rule 53 is anmended as proposed, it wll be
necessary to recommend a conf orm ng anendnent of Rul e 54(d)(2)(D).)

It was observed that Rul e 23(i) includes inportant provisions,
but that they have been considered carefully in the Subconmmttee
and in earlier Commttee discussions. A notion to reconmend
publication of Rule 23(i) was approved wi thout further discussion.

Thomas W1 | gi ng described three nenoranda prepared on behal f
of the Federal Judicial Center for the commttee. One describes
the nunber of diversity class actions. The overall data on the
nunber of class-actions in this menmorandumwere derived by net hods
t hat defeat conparison to the data available for earlier years —
the seem ngly sharp increase may reflect only the differences in
t he met hods used. The second provi des data on attorney appoi nt nent
and fees drawn from the data base for the 1996 study of class
actions; the information is limted by the questions asked in that
st udy. For exanple, it was assuned that every certification
i nplies appointnent of a class attorney. The project to devel op
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nodel cl ass-action notices is nearing conpletion. The notices for
securities actions will be tested further by using volunteers from
17 investment clubs. The notices will be posted soon on the FJC

web site.

There was brief discussion of the Third Crcuit Task Force on
appoi ntment of counsel in class actions. The Rule 23 Subconmittee
is wrking with the task force. A draft of the task force report
shoul d be avail able for consideration at the fall neeting of this
committee. |If possible, the reporters will participate inthe Rule
23 conference to be held as part of that neeting.
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RULE 53: SPECI AL MASTERS

Judge Scheindlin, chair of the Rul e 53 Subconmi ttee, presented
a proposed draft that conpletely rewites Rule 53. The draft is a
substantially revised version of the draft that was studied at the

Oct ober 2000 neeting. The earlier draft included detailed
directions, including a lengthy list of duties that mnmight be
assigned to a special naster, that have been del eted. The focus is
on appoi nt nent, including the ~circunstances that justify

appoi ntment of a special master, and review. The aimis to achieve
flexible adm nistration within a rule that recogni zes the changi ng
nature of judicial practice.

The draft would conform Rule 53 to present practice in the
sense that it provides for uses of special nmasters that are not
addressed by present Rule 53. Rul e 53 now focuses on "trial"
masters, and does not speak to the nore frequent appointnments of
masters to discharge pretrial and post-judgnment responsibilities.
The draft gives flexibility and breadth in the determ nation to
appoint a naster, but sets tight conditions. It is a substanti al
i nprovenent on present Rul e 53.

Draft Rule 53(a) addresses appoi ntnment of masters. The first
condition that authorizes appoi ntnment of a naster i s consent of the
parties. The second condition carries forward appoi ntment of tri al
masters, and retains the "exceptional condition” requirenment of the
present rule. As in the present rule, an exceptional condition is
not required if the naster is to perform an accounting or nmake a
difficult conputation of danages. The third condition, which
enbraces the pretrial and post-judgnment functions, is that a master
can be appointed to perform duties that cannot be perforned
adequately by an available district judge or nagistrate judge of
the district. It is intended to abolish the use of trial masters
in jury cases.

The first question was whether a trial master can be appoi nted
in a jury case with the consent of the parties; it was observed
that in California there is a "pro tem judge" system under which
| awyers act as judges in jury trials; the resulting judgnent is
appeal ed through the normal appeal process. It was instantly
agreed that Rule 53 should not provide in any circunstance for
entry of a final district court judgnent by a master, subject to
reviewonly in an appellate court and not the district court. But
it also was agreed that the consent provision of draft Rule
53(a)(1)(A) would allow the parties to consent to use of a trial
master in a jury case. The consent mght function as a wai ver of
jury trial on the issues tried to the naster; even then, as wth
any consent appointnent, the district court retains discretion to
refuse the appointment. The Committee Note should be clear that
party consent does not require appointnent of a nmaster in a jury
case or any other. It is conceivable that parties m ght consent to
appoi nt ment of a master whose "findings" are to be read to the jury
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as evidence, conformng to the practice envisioned by present Rule

53(e)(3). This course seens nost likely in a case in which at
| east one party wants a jury, but all parties believe that one or
nore issues will test the Iimts of jury conprehension.

It was noted that a special master was used in the litigation
t hat grew out of clains agai nst forner Philippines President Marcos
for murder, "disappearances,”" and other wongs. The naster was
appointed as an expert w tness under Evidence Rule 706, and was
avai l abl e for cross-exani nation. The depositions on which the
master relied were provided to the jury. The jury was instructed
that they were free to accept, nodify, or reject the master’s
eval uati on of danmmges, and could make their own determ nation.

It was noted that the Subconmmttee had considered these
i ssues, and had concluded that party consent is a good conprom se
for the use of a trial master in a jury case. But party consent
requires court approval, and the practice should be limted to
circunstances in which the parties waive jury trial on the issues
submitted to the master or in which the master’s findings alone
will be presented to the jury as evidence to be considered al ong
with all of the trial evidence.

It was suggested that one reason to consent to appoi nt ment of
atrial master in ajury case is that the parties want to get away

froma particular judge. It was further observed that the practice
adopted in the Marcos litigation would be very troublingif it were
used in a "real <case" in which there was sone significant

expectation that the judgnent actually woul d be paid. Oher courts
have rejected the use of sanple trials to project damages for other
cl ass nmenbers whose cl ai nrs have not been individually presented.

It was concluded that party consent is a proper basis for
appoi ntnent of a special naster in a jury case, provided that the
court consents. The naster should be used only if the parties
waive jury trial on the issues subnmtted to the master, or to
prepare findings that are submtted to the jury as under current
Rul e 53(e)(3). In no circunstance should party consent support
appointnment of a master to preside at a jury trial.

Draft Rule 53(a)(1)(B) all ows appointnent of a special mnaster
to hold trial proceedings and recommend findings of fact only on
showi ng "sonme exceptional condition" or if the appointnent is
limted to an accounting or resolution of a difficult conputation
of damages. Draft Rule 53(a)(1)(C allows appointnent of a master
to perform other duties "that [clearly] cannot be perforned
adequately by an available district judge or nmgistrate judge of
the district.” (It was agreed that "clearly" should be deleted as
an unnecessary form of enphasis.) It is this provision that
reaches pretrial and post-judgnment nasters.

It was asked whet her the "exceptional condition" |imt inposed
on appoi ntment of a trial master shoul d be i nposed al so on pretri al
and post-judgnment nmasters. Routine use of masters to exercise

judicial authority nust be avoi ded.
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The first response was that the "exceptional condition"” term
has acquired a special history. The Suprenme Court has inposed
severe |imts on the use of trial masters —indeed it is surprising
to find as nuch use of trial nasters as the Federal Judicial Center
study actually found. These limts, particularly if fully
enforced, seemtoo narrow for nontrial uses.

Di scussion continued with the observation that "the diffusion
of judicial power is a big issue.” The judiciary does not control
the | evel of social resources devoted to supporting the judiciary.
Congress does that. The congressional determ nation of budgetary
support for the judiciary represents far nore than a nere
expenditure decision. The way in which the lawis admnistered is
enornmously influenced by the nunber of judges and by the resources
avai lable to the judges. Federal law would have a different
reality if there were twice as nany federal judges. Federal judges
should not wundertake to nobve toward that reality by cloning
t hensel ves through appointnments of masters with the support of

resources extracted from litigants. The sinple show ng that
litigation can progress nore efficiently or nore rapidly with the
appoi nt ment of a special master should not suffice. "W shoul d not

use Rule 53 to expand the role of the judiciary."

On the other hand, it was noted that judges nust allocate
their own time by ordering tasks according to the relative
i mportance of direct judicial attention. A forner chair of the
Rul e 53 Subcomittee reported routine use of masters for attorney-

fee determ nations. Sonme nmgi strate judges, who are often the
heart and soul of discovery admnistration, have found the
di scovery demands of sonme litigation so overwhelm ng that
appointnment of a special master is necessary to fulfill the

magi strate judge' s responsibilities.

The plea for tight restrictions was repeated. Concern was
expressed that parties bear the cost of appointing a master.

It was observed that the rule seens intended to increase the
use of special masters, particularly by invoking party consent, but
that at least in the consent cases the increased use may not be a
bad t hing.

One suggestion was that (a)(1)(C mght be anended by taking
out "adequately," so that appointnment woul d be authorized only if
the master’s duties "cannot be perfornmed" by a judge or magistrate
judge. Another change would be to delete "of the district," so
that it nust be shown that the nmaster’s duties cannot be perforned
by a district judge or nmgistrate judge assigned from another
district. The use of "borrowed" judges has becone famliar.

In response, it was suggested that these changes woul d raise
the bar too high. The draft rule is based on an exam nation of
exi sting practices and seeks to confirm them It |ooks at the
guestion fromthe perspective of the particular court, and takes a
pragmatic view. By asking whether an "avail abl e judge" can perform
the proposed duties, it forgoes an inquiry into the possibilities
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that m ght energe fromthe nost efficient use of all the judges in
a particular court. If | ocal assignnent practices nean that a
j udge who has sone tinme available need — and will — not help out
in the case of another judge, that judge is not "avail able."

Anot her suggestion was that there is sufficient constraint by
taking out the reference to "adequately." W should not require a
search for appointnment of judges from outside the district. One
constraint is that visiting judges ordinarily assume responsibility
for cases, not for discrete portions of cases that renmain the
primary responsibility of a local judge. And few visiting judges
are likely to be eager to assunme the pretrial or post-judgnent
roles that m ght be assigned to a master.

The request to expand the "exceptional condition" limt to
pretrial and post-judgnent nasters was renewed.

It was observed that if the limts on appointnent are made
still higher, the prospect of reversal on appeal is enhanced. How
is a judge to show that the tasks that would be assigned to a
mast er cannot be done? Although a reviewing court is not likely to
go to the extreme of inquiring about the allocation of a judge’s
time on weekends, it will be difficult to evaluate determ nations
of judicial tine budgets.

It was suggested that the draft Commttee Note is perneated
with suggestions for restraint, beginning with the initial
di scussion of pretrial and post-trial msters and running
t hroughout the entire discussion. But it was agreed to tighten the
Not e di scussion still further by deleting an explicit comparison to
the "exceptional condition" limt and also deleting the initia
references tolimted judicial resources, the useful ness of speci al
expert know edge, and the excessive denands nmade by sone actions.

It was agreed, wth tw dissents, to accept the Rule
53(a)(1)(C) draft on general nmster duties after deleting
"adequat el y" and the bracketed "clearly.” And it was unani nously
agreed that the Commttee Note should say that the court has
absol ute discretion to refuse an appointnment requested by all
parties.

The next question was franed by draft Rule 53(a)(2) which
applies to masters the disqualification standards set for judges by
28 U.S.C. 8§ 455, but allows the parties to consent to appoi ntnment
of a particular person who would be disqualified. It was agreed
that this provisionis appropriate —the policies that underlie the
rul e that the parties cannot consent to proceed before a judge who
woul d be disqualified under 8 455 do not apply to a nmaster.
Disqualification may be required under 8 455 by interests so
attenuated that the parties nay reasonably conclude that the
special qualities of a particular nmaster outweigh any concern of
interest. Here too, the agreenent of the parties does not control
the judge. If there is any risk that appointnment of a particular
master nay create perceptions of inpropriety, the court should
refuse t he appoi nt ment notw t hst andi ng party consent or even strong
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party preferences. The Note can observe that the role of consent
is different when it 1is naster, not judge, who would be
di squalifi ed.

The integration of Rule 53(a)(2) with the affidavit provision
of draft Rule 53(b)(4)(B) was faced next. It is inportant to
ensure that wai ver of potential disqualification by consent occur
only after the parties know of the potential ground for
di squalification. Seeki ng consent "after the Rule 53(b)(4)(B)
affidavit is filed" does not fit with the provisions that the
appoi ntnent takes effect on the date set by the appoi ntnent order
and after the affidavit is filed. It was agreed that the proper
sequence i s disclosure of the potential disqualification, consent,
and judge approval (which nay be w thheld notw thstanding the
consent). Rule 53(a)(2) should be revised to refer to consent
"knowi ng of a potential ground for disqualification"; the Note can
observe that the consent is effective only as to grounds for
di squalification knowmn at the tine of consent.

Draft Rul e 53(a)(3) provides that a master cannot (changed, as
a drafting matter, to "nmust not"), during the period of the
appoi ntment, appear as an attorney before appointing judge. The
Not e suggests that the disqualification does not extend to all
| awyers in the master’s firm but in many circunstances specia
reasons should be found before appointing a master whose firmis

likely to appear. It was observed that these questions are likely
to be regulated by state law, at least in the many federal courts
that invoke state rules of professional responsibility. The

caution expressed in the Note was supported by sone as the
expression of a "good idea,"” but it was agreed that the caution
shoul d be renoved fromthe Note.

Earlier drafts stated a requirenent that a master be suited by
trai ning, experience, and tenperanment for the assigned duties. It
was agreed that the choice to renove this provision fromthe draft
was proper.

Initial discussion of the provisions in Rule 53(b) relatingto
the order appointing a master went quickly. The requirenent of
notice and hearing was readily approved. The decisionto elinm nate
a provision requiring that the order of appoi ntnent set the date of
the first nmeeting, the time for the master’s report, and I|ike
matters was approved as part of the effort to renobve "excessive
detail"” fromthe rule. An earlier provision would have required
the master to post a bond, establishing a basis of conpensation for
i nproper performance and doing as nmuch as a rule of procedure can
do to affect the determ nation whether a master is shielded by
judicial inmmunity. Del etion of this provision from the present
draft was approved.

It was asked whether there should be a "default" provision
governing ex parte comruni cations between the master and either
parties or the court. Proposed Rule 53(b)(2)(C) says only that the
appoi nti ng order should state the circunstances in which the master
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may communicate ex parte with the court or a party. But this
di rection may be overl ooked, or unforeseen circunstances nay ari se.
In response, it was noted that the Federal Judicial Center study
found that ex parte communi cation issues were a conmon source of
uncertainty in special master cases. The desirability of ex parte
comuni cations is a conplicated question because of the wide
vari ety of functions served by masters. A settlenment naster, for
exanple, nmay be able to function only if ex parte communications
with the parties are allowed; it may be useful to permt as well ex
parte communications with the court about the obstacles to
settlement. A master review ng discovery docunents for privilege

may find ex parte conmunications inportant. |In other circunstances
ex parte comruni cations may be undesirable. A default provision
woul d either be conplicated or risk wong results. It was agreed

that no attenpt should be nade to draft a default provision.

It was agreed that the draft 53(b)(2)(A) should be deleted —
there is no need to require that the appointing order state the
master’ s nane, business address, and nunbers for tel ephone and
ot her el ectronic comruni cati ons.

Turning to draft 53(b)(4), it was suggested that the effective
date of the appointnent order should be expressed as occurring
after filing of the affidavit stating any possible grounds for
disqualification, after party consent if a possible ground for
di squalification is shown, and on the date set by the order.

Draft subdivisions (c¢) and (d) provide nuch-reduced versions
of the provisions in present Rule 53 dealing with a master’s
authority and with hearings. The detail provided in the present
rul e seems unnecessary, and nmay at tines prove counter-productive.

The first question addressed to subdivisions (c) and (d) was
what is nmeant by the reference to a "hearing.” Presumably there
are many events before a naster that could be characterized as
hearings, but that do not entail taking evidence. It would be odd
to apply the power to conpel evidence to a "hearing” on nany
routine matters. It was urged that it woul d be better nonethel ess
not torefer to an "evidentiary" hearing — that these questions can
be addressed in the appointing order, commonly on the basis of
"boil erplate” provisions that will be supplied by the parties.

A related question was addressed to the recently added
subdi vision (c)(3), which would include in the illustrations of
authority the authority to "accept witten subm ssions for filing."
This provision was added to address the question of what parts of
the materials submtted to the naster beconme part of the public
record.

It was observed that there nust be discretion to determ ne

what itens becone part of the public record. A public record
cannot be namde of everything done by a naster — sone of the
master’s functions will be too sensitive for that. A settlenent

master, for exanple, may need hi ghly confidential informtion about
the parties’ positions — and sonme of the information nay be in
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witing. A master investigating conpliance with a decree may be in
a simlar position. In framng a rule provision for this topic,
t he Note shoul d state the need to protect confidential information.
It is difficult to express these concerns sinply in a provision
t hat addresses "filing." Rule 5(e) says that filing "shall be nade
by filing [papers] with the clerk of court, except that the judge
may permt the papers to be filed with the judge.” If we nmean to
permt "filing" with a master, we will need to integrate the Rule
53 provision with Rule 5(e). One approach would be to have the
order appointing the master set the terns on which information
provided to the nmaster goes into the record. O a nore general
termcoul d be adopted, and the Note could say that the judge shoul d
consi der whether to include record-keeping directions in the order
of appointnment. O the rule could say that the naster nmust retain
all things subnmitted to the master.

Conti nued di scussion of the need to create a record suggest ed
that perhaps a new provision should be added to the appointnent-
order provisions in subdivision (b)(2), to becone a nem1(b)(2)(C3
The provision could direct the naster to "keep it all. It was
suggested that it would not be wise to allow | odging a paper with
a nmaster to establish filing with the court. A party that wants
sonmething to be filed with the court can file it directly under
Rul e 5(e). A different suggestion was that "if it is inportant, it
gets filed with the master’s report.” A nore general expansion of
this suggestion was that the master can fornmally file things with
the court. But it was observed that a party should not be
authorized to rely on | odging a paper with a naster as filing with
the court, and that it should be the party’ s obligation to ensure
that a desired filing is acconplished.

A different approach mght be to address these questions
t hrough the subdivision (f)(3) provision that requires the naster
to file relevant exhibits and transcripts with the report. The
subdi vi si on coul d be expanded to direct the master to fil e anyt hing
the court directs or the parties request be filed. O it could
provide that the master is to file everything presented to the
master unl ess the master directs otherw se.

Still further discussion observed that current practice is
adequate. A party who wants to file sonething files it with the
court. But it was asked whether the clerk is obliged to accept for
filing anything that is delivered to the naster. One answer was
that the party can ask the master to include the paper in the
record, and that a refusal can be corrected by notion to the court.

In a different vein, it was suggested that when there is a
notion to reviewa master’s report, the parties will put before the
court the materials that they want the court to consider. There
must be a record to review, but it can be conpiled in this way.

Added discussion led to the suggestion that all of these
proposal s woul d add unnecessary detail to Rule 53. It was asked
whet her there is any problem — "are masters losing things"? A
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response was that masters do not always keep good records.

Further discussion of the nmaster report provisions in
subdivision (f) led to a notion to delete entirely the third
par agraph, which directs the nmaster to file with the report any
rel evant exhibits and any transcript of any relevant proceedi ngs
and evidence. The Note will say that filings are to be nade as
directed by the court or as the parties choose. |If there are
concerns about public access, the court can order filing of
materials that it seens desirable to include in the public record.

Furt her discussion of the record of master proceedings led to
agreenent that this question should be addressed by the order of

appoi nt nent . It was tentatively agreed that a new subdivision
(b)(2)(C would be recomrended, providing that the order appointing
a master nust state: "(C) the nature of the materials to be

preserved as the record of the naster’s activities."

The discussion of the filing provision in (c)(3) led to a
notion that all of the illustrative itens be deleted from
subdivision (c). The first sentence states that: "Unless |imted
by the appointing order, a master has authority to regulate al
proceedi ngs and take all appropriate neasures to performfairly and
efficiently the assigned duties * * *." Everything beyond that in
subdivision (c) is illustrative. W do not need it, and there is
always a risk that an illustrative list will be applied back to
narrow the intended scope of the general authority by relying on
such nmaxims as "noscitur a sociis.” The notion passed. A notion
was made to reinstate the deleted material, urging in part that it
i s hel pful to distinguish evidentiary hearings fromother hearings.
The notion failed, after it was agreed to anend the first sentence
of subdivision (d) to read: "Evidentiary Hearings. Unl ess the
appoi nting order expressly directs otherw se, a master conducting
an evidentiary hearing nmay exercise the power of the appointing
court to conpel, take, and record evidence." A notion to delete
"evidentiary" fromthis sentence and tag-line failed for want of a
second.

Di scussion continued with draft Rule 53(f). It was asked
whether it should require that the naster circulate a draft report
to the parties; it was agreed that a requirenment would be
i nappropri ate. Then it was noved to delete the provision that
recogni zes the naster’s authority to circulate a draft report to
the parties before filing, leaving this practice to an observation
in the Conmttee Note. The notion was adopted.

A related question was whether the court should have the
authority, recognized by draft (f)(2), to direct that the report
not be served on the parties when it is filed with the court. This
authority may prove i mportant in sone settings, nost obviously with
some forns of report that mght be nmade by a settlenent naster.
Drawing a line between a "report” and an ex parte conmunicati on,
i ndeed, m ght prove difficult. It was agreed to retain the court’s
authority to direct that the report not be served on the parties.
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Subdi vi sion (g) provides for court reviewof a naster’s order,
report, or reconmendations. The first subparagraph, (g)(1)(A),
provi des that the order, report, or reconmmendations "becone the
court’s action” unless tinely action is taken to initiate review.
It was asked what it nmeans to "becone the court’s action": suppose
t he nmaster suggests sonething the court thinks is wong —is there
a point at which the court is bound for want of tinmely action to
initiate review? Wiy nake it the court’s action if nothing is done
to make it so? Perhaps it would better to change the presunption
— to provide that the order, report, or recomendati on becones
court action only if action is taken to enforce it.

A notion was made to del ete draft subdivision (g)(1)(A), and
to nove draft subdivision (2) up to beconme (1). This provision for
action on the report would incorporate the opportunity for hearing
and the power to receive evidence: "(1) Action. In acting on a
master’s order, report, or recomendations, the court may afford an
opportunity to be heard and may recei ve evi dence, and may: * * *_ "

The reorganization of subdivision (g) would continue by
transformng draft (g)(1)(B) into a new (2) that provides both for

objections and a notion to adopt: "(2) Tine. A party may file
objections, or a notion to adopt or nodify the naster’s order

report, or recommendations, no later than * * * " This expression
del etes the provision that would require the court to give notice
of intent to act on the nmaster’'s report, leaving it the

responsibility of any party that seeks action to make a notion.
The court nonet hel ess would be free to act on its own, before or
after the 20-day period, so long as the right of the parties to
obj ect or argue for adoption is preserved.

The provision for review of a naster’s fact reconmendati ons,
(g)(3), establishes a clearly erroneous standard of review unless
the order of appointnment provides for de novo decision or the
parties stipulate that the master’s findings will be final. A
| ast-m nute addition requires that the court <consent to a
stipulation for finality, a departure from present Rule 53(e)(4)
whi ch provides that a party stipulation limts the court’s review

to "questions of law" It was agreed that the court’s consent
shoul d be required. It was suggested that it is difficult to speak
of clear-error reviewif the court exercises the power to receive
evi dence under (g)(1). To neet this observation, it was agreed

that five words would be added to (g)(3): "Unless the order of
appoi nt ment provi des for de novo decision by the court, the court
receives new evidence, * * *." |t also was observed that the draft
Committee Note interprets the authority to amend the order of
appoi ntment established by draft Rule 53(a)(3) to nean that the
court can establish a de novo standard of review at the tine of
review, but suggests that an anmendnment should be made only for
conpel l'i ng reasons.

Subdi vision (g)(5) sets out two alternatives for addressing
review of a master’s procedural orders; the draft Note suggests a
third alternative — to say nothing in the rule, but to address the
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problemin a few Note sentences. The Subconmittee believes that it
woul d be desirable to publish for corment at | east one of the two
express alternative provisions. The first alternative would direct
that the order appointing the master establish standards for
reviewi ng "other acts or recommendations.” The second alternative
would allow the court to set aside a ruling on a "nmatter of
procedural discretion" only for abuse of discretion. Support was
expressed for the second alternative, but with sonme uncertainty as
to what m ght be nmeant by a "matter of procedural discretion.” It
was agreed that it would be better to refer to "procedural
matters. ™

The question renmai ned whether there is any reason to defer to
the discretion of a master who is not a professional judicia
officer. The judge should be able to do what seens right. This is
the "do nothing" alternative that is flagged in the Comrittee Note.
It was agreed that the two alternatives should be published with
brackets in a single conbined form and that the letter
transmtting the proposal for corment should identify this question
as a suitable subject for advice: "Unl ess the order of appoi ntnent
provides a different standard of review, the court may set aside a
master’s ruling on a procedural matter only for an abuse of
di scretion.™

Subdi vision (h) addresses the determnation of a master’s
conpensation. The elenment that is nost likely to draw coment is
the provision that in allocating paynent anong the parties the
court may consider "the nmeans of the parties.” It was agreed that
this is a suitable provision.

Subdivision (i), finally, deals wth appointnent of a
magi strate judge as a special naster. The magi strate-judge statute
specifically authorizes special master appoi nt ment. Thi s
provi si on, however, was adopted before the |ater anmendnents that
substantially increased the direct authority of nagi strate judges.
Subdi vision (i) allows appoi ntnment of a magi strate judge "only for
duties that cannot be performed in the capacity of magi strate judge
and only in exceptional circunstances.” It was urged that these
limts are an inportant restriction on the general provision found
in present Rule 53(f).

A special problemraised by appoi ntnment of a magi strate judge
as master arises fromthe draft Rule 53(a)(2) provision that the
parties may consent to appointnment of a master who would be
disqualified by the provisions of 28 U S.C. § 455. It was agreed
that the Conmttee Note should say that a magistrate judge who
cannot act in a case as nmgistrate judge because of
di squal i fication under § 455 cannot be appointed with the consent
of the parties.

Wth this change in the Note, subdivision (i) was approved.

The commttee then voted to approve Rule 53 for publication
wi th the changes adopted during these deliberations.



2328

2329
2330
2331
2332
2333
2334
2335
2336
2337
2338
2339

2340
2341
2342
2343
2344
2345
2346
2347
2348
2349
2350
2351
2352
2353
2354
2355

2356
2357
2358
2359
2360
2361
2362

2363
2364
2365
2366
2367
2368
2369
2370
2371
2372
2373
2374
2375
2376
2377

M nut es
April 23-24, 2001 Cvil Rules Advisory Commttee
page -50-

RuLE 51

The Rule 51 project began with a single issue. The Ninth
Circuit observed that nmany of its districts had |local rules that
requi re subm ssion of requests for jury instructions before the
start of trial. These local rules seeminconsistent with the Rule
51 provision that a party may file requests "[a]t the close of the
evidence or at such earlier tinme during the trial as the court
reasonably directs.” The Committee concluded that the practice of
requi ring subm ssion before the start of trial is w despread; that
it is a good practice; and that it is better to amend Rule 51 to
recogni ze the practice directly than to adopt a provision that
sinply authorizes local rules that require pretrial subm ssion.

Consi deration of this question | ed to the question whether the
time has cone to revise Rule 51 to say clearly what it has cone to
mean in practice. Lawers of the highest ability, for instance,
still can m sread the provision that no party may assign error in
the failure to give an instruction unless the party objects before
the jury retires. This provision seenms to inply that it is
sufficient to "object” to the failure to give an instruction; in
fact, it neans sonething else. There is no duty to give an
instruction, outside the "plain error" zone, unless a tinely
request has been nade. A protest that the court failed to give an
instruction is a request, and if it is made after the close of the
evidence or after an earlier time directed by the court it is
untimely. The drafts that sought to restate the present nmeani ng of
Rule 51 led to consideration of possible additions. The draft
presented at this neeting includes provisions that are not now part
of Rule 51 practice.

Subdivision (a)(l1) begins with the tinme for requests by
removing the limtation that confines the reasonable tine set by
the court to a point during trial. The court can set an "earlier
reasonable time" without this limt. The draft also expressly
provi des that requests are to be furnished to every other party,
reflecting comon practice and the provisions of the Crim nal
Rul es.

Subdi vision (a)(2) supplenents (a)(1) by allow ng requests at
the close of the evidence in two circunstances. First,
subparagraph (A) permts requests on issues that could not
reasonably have been anticipated at an earlier tine for requests
set under (a)(1). This provision recognizes that despite the val ue
of pretrial requests, trials hold many surprises. Wt ness
testinmony i s not always as antici pated. New issues nmay be injected
even when the testinony is what was expected; pleading anendnents

are allowed at trial. A reasonable failure to foresee these
surprises should not defeat the opportunity to request
i nstructions. Second, subparagraph (B) recognizes the court’s

discretion to permt untinely requests despite failure to satisfy
t he standards of subparagraph (A). Courts frequently permt tardy
requests now, and are nore inclined to do so when the request
raises an inportant issue. The nost conpelling reason for



2378
2379
2380

2381
2382
2383
2384
2385
2386
2387
2388
2389

2390
2391
2392
2393
2394
2395
2396

2397
2398
2399
2400
2401
2402
2403
2404
2405

2406
2407
2408
2409
2410
2411
2412
2413
2414
2415

2416
2417
2418
2419
2420

2421
2422
2423
2424
2425

M nut es
April 23-24, 2001 Cvil Rules Advisory Commttee
page -51-

accepting a tardy request appears when the request goes to a matter
of plain error that would require reversal even if there were no

request at all, but |ess conpelling reasons may suffice.

Di scussi on of subdivision (a) opened with the observation t hat
it may be wasteful to require pretrial subm ssion of requests. |If
the tine is set nore than a day or two before trial, there is a
great risk that the entire exercise will be nooted by an eve-of -
trial settlenment. In many cases it still may not be possible to
foresee with any accuracy the i ssues that actually will energe from
the trial. This observation was i nmediately foll owed, however, by

surrender. The wi despread practice of directing pretrial requests
will prevail.

Anot her question was whether the court can direct the parties
to submt requests. It was responded that earlier drafts had
rai sed this question, pointing to a state practice that authorizes
the court to direct the parties to submt requests and that | eaves
the parties free to object to the instructions that they have
t hensel ves prepar ed. There was no direct discussion of this
gquestion; it failed for lack of interest.

It was suggested that paragraph (2) should be deleted. It is
not necessary to describe the ~circunstances that justify
suppl emental requests after the deadline set for initial requests.

Courts will allow |l ater requests when there is good cause. It was
responded that it is better to address this question in the rule,
and that the test should be nore specific than "good cause." But

it was asked what does it nean to look to issues "that could not
reasonabl y have been anticipated"? Is this setting up a mal practice
trap that could be avoided by a nore flexible provision?

Anot her suggestion was that (a)(2) should set the tine for
| ate requests with greater precision. It refers only to a tine
"after the close of the evidence"; perhaps there should be a
provision that sets the tine no later than the tinme set in
subdi vision (b) — before the jury is instructed and before fina
argunments. But care nust be taken in the | anguage because there
may be prelimnary instructions, followed by the final instructions
at alater time — the deadline for |ate requests should relate to
the final instructions on the issue, not the prelimnary
i nstructions.

Support for subdivision (a)(2) was voiced on the ground that
it elimnates the "gotcha" feature of sonme current practice.
Trials are constantly changing events. W need a mddle ground
that gives teeth to the earlier subm ssion requirenent but that
al so all ows escape.

It also was observed that some courts prepare individual

copies of the instructions for each juror. That neans that the
court must have a reasonable period to consider requests and
fornmulate final instructions. It would be wuseful, if it is

possi ble, to describe a clear final point for |ate requests.
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Francis Fox stated that the Anmerican College procedure
commttee had considered a report on the Rule 51 draft and I|iked
both the draft (a)(2) reference to "at the close of the evidence"
and the test of (a)(2)(A) that refers to issues that could not
reasonably have been anticipated at the tine initially set for
requests. Mre detailed "seriatim' requirements were resisted; "at
the end of trial" is a good tine.

It was pointed out that paragraph (2) distinguishes
circunstances that establish a "right" to nake late requests in
subpar agraph (A), and establishes in subparagraph (B) a second
di scretionary authority to permt late requests that are not
supported by (A). (B) serves a different function than (A) serves.

There was further discussion of the desire to ensure that
requests nust be made at a tine that permts reasoned consideration
before final instructions and final argunents. The difficulty is
that cases can nove with great speed — there are cases that try in
a day or less, in which there is no need for any significant gap
bet ween the cl ose of evidence and submission to the jury. And it
is inportant to preserve the opportunity to make interim
instructions as atrial progresses w thout binding the court or the
parties by setting an inperneable request barrier at the tinme of
the first instructions directed to an i ssue. Not every |lawer w |l
think readily of these problens. The Committee Note should say
that requests should be nade before final instructions and before

final jury argunent. It also can say that what is a "final"
instruction and argunent depends on the way the case is tried —if
separate i ssues are tried in sequence, as if a market definitionis
tried first in an antitrust action, the final instructions,

arqgunents, and verdict on that trial phase may occur | ong before
the trial is conpleted.

Subdi vi sions (b), (c), and (d) were descri bed toget her because

they are interrel ated. They separate out matters that are run
together in present Rule 51: instructions (b); objections (c); and
forfeiture (d). The provisions for instructions in (b) first

require the court to inform the parties of its proposed
i nstructions and action on instruction requests before instructing
the jury and before final argunments related to the instructions.
Thi s requi rement expands on present practice by requiring that the
parties be informed not only about action on their requests but
al so about instructions on nmatters that have not been the subject
of any request. It also separates the tine provisions. The
parties always nust be informed before instructions are given —
if interiminstructions are given, this event nay occur well before
final argunments. The relationship to argunents is franmed in terns
of final argunents related to the instructions, recognizing that
there may be interimargunents and that it nay not be feasible to
require the court to fornmulate the actual jury instructions before
the issue is submtted to the jury. A plaintiff, for exanple, my
be allowed to deliver an interimargunent to help guide the jury as
it listens to the evidence before the defendant has even begun its
own presentation. The court nmay have no reason to instruct the
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jury at that point or to frame final instructions that will be
given later.

Subdi vision (b)(2) carries forward the requirenent that the
parties be given an opportunity to object before instructions are
delivered and before final argunment. It says explicitly that the
opportunity is to object "on the record,"” an inportant el ement |eft
inplicit in current Rule 51

Subdi vision (b)(3) expands the present provision that the

court may instruct the jury before or after argunment, or both. It
recogni zes instructions at any tinme after trial begins and before
the jury is discharged. In this form it recognizes the

i ncreasi ngly common practice of giving prelimnary instructions and
the occasional need to give supplenental instructions after the
jury has begun its deliberations.

Subdi vision (c) begins with the right of a party to object on
the record, carrying forward t he provisions of present Rule 51 that
the objection state distinctly the matter objected to and the
grounds of the objection. It distinguishes two criteria for
timeliness. An objectionis tinely under (c)(2)(A) if a party that
has been informed of an instruction or action on a request as
required by (b)(1) objects under (b)(2). An objection is tinely
under (c)(2)(B) if a party who has not been i nforned as required by
(b)(1) objects pronptly after learning that an instruction or
request will be, or has been, given or refused. This provisionis
addressed to such conmon events as the i nadvertent om ssion or the
unsuccessfully acconplished attenpt to give the substance of a
requested instruction in a different form It also addresses
events that likely are |less common, such as the extenporaneous
addition of jury instructions as they are given.

Subdi vision (d), finally, addresses the steps a party nust
take to preserve an instruction issue for review.  Paragraph (1)
covers any instruction that is actually given; a proper objection
under Rule 51(c) preserves the error for review. Par agraph (2)
covers onissions — a failure to give an instruction ordinarily can
be reviewed only if the party requested the instruction and
separately objected to the failure to give it. But an exceptionis
al l oned, drawi ng frommany appel |l ate opi nions. A request need not
be suppl enented by an objection if the court has nade it clear on
the record that the request was consi dered and rej ected. Paragraph
(3), finally, sets out for the first tine the "plain error”
doctrine that has been recogni zed in al nost every circuit. Rule 51
does not now recognize a plain error exception, and the Seventh
Circuit has refused to allow review for plain error for this
reason.

Di scussi on of these provisions began with an endorsenent of
the (d)(2) provision that forgives the requirenent that a request
be suppl emented by an objection. The theory that underlies the
need for both request and exception draws both fromthe | anguage of
present Rule 51 and also from pragmatic concerns. It has been
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recogni zed that making a request does not invariably ensure that
the court wll <carefully review the request; a rem nder by
obj ection may correct a m sunderstanding or inadvertence. A nore
comon phenonenon is that the court seeks to give the substance of
a request in clearer or |ess tendentious |anguage, but | oses
sonmething in the translation; an objection is inportant to point
out the changed neaning. The circunstances of the trial court’s
action on a request, however, may nake it clear that these purposes
have been served. Many appel |l ate opinions have reviewed issues
raised only by a request when the record nakes it clear that the
trial court had considered the request and had deliberately
rejected the argunents advanced on appeal. At the same tine, other
opinions seem to insist on a seconding objection even in
ci rcunst ances where no purpose i s served.

It was suggested that the draft reference in subdivision
(d)(1) to a "mstake" in an instruction actually given should be to
an error. It was agreed to substitute "an error.” It was pointed
out that the distinction between nmatters stated in an instruction
and matters omitted is not as clear as it may seem State courts
have struggled with this. Sonme have noved toward allow ng all
i ssues to be rai sed by objection, without prior request. But there
are good reasons for the present Rule 51 requirenent that requests
be made before the close of the evidence. These reasons are
summari zed in the draft Conmttee Note. Adherence to the conbi ned
request - obj ect requirenent, however, |eaves a need to distinguish
the circunstances in which an objection alone is enough. The
distinction is sonething like this: If the instructions conpletely
omt atopic, arequest is required. But if the instructions say
sonet hi ng m sl eadi ng or i nconpl ete, an objectionis sufficient. |If
the i nstruction on market definition onmits an el enment, for exanpl e,
an objection is sufficient to challenge the omssion. So if the
court says that an instruction is to be given in substance but not
in form an objectionis required to raise the failure to give the
subst ance.

It was suggested that the basic concepts are not difficult to
under st and. W want the court to inform the parties of the
instructions before argunments and before the instructions are
gi ven. W want |awers to be diligent in helping the judge to
frame the instructions. The drafting conplications arise fromthe
need to preserve the values of interim instructions, staged or
sequenced trials, and the liKke.

It was noted that Evidence Rule 103 addresses the question
framed by subdivision (d)(2) by excusing the obligation to make
| ater objections if the court "makes a definitive ruling on the
record adm tting or excludi ng evidence, either at or before trial."
It was agreed that this | anguage shoul d be adopted i nto subdi vi si on
(d)(2), sothat it will read: "(2) afailure to give an instruction
if that party nade a proper request under Rule 51(a), and — unl ess
the court made a definitive ruling on the record rejecting the
request — also nmade a proper objection under Rule 51(c); * * *"
It also was agreed that the Commttee Note should point out that
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present Rule 51 requires both request and objecti on.

It was suggested that draft Rule 51(b)(2) m ght be revised to
conclude: before the instructions and argunents are delivered and
i ' i : The
deci si on whether to nmake this revision was del egated to the chair
and Reporter.

ELECTRONI C DI SCOVERY

The agenda materials included a report by Professor Marcus on
t he Cctober conference on el ectronic discovery issues held at the
Brookl yn Law School . These problens renmain on the agenda.
Al t hough judges and | awyers continue to be divided on the question
whet her the tinme has conme to develop rul es anendnents, there is a
confluence of concern about spoliation. People need to know the
rul es. Uncertainty is |eading many people to seek to preserve
records that never woul d have been preserved for so long in paper
form

James Rooks noted that ATLA has gathered information fromits
menbers and has passed the information on to Ken Wthers, who is
wor ki ng on these problens at the Federal Judicial Center. It was
observed that the FJC study should be avail abl e by Cctober.

Justice Hecht noted t hat Texas state-court judges have not had
any major difficulties yet with the Texas rule provisions for
di scovery of electronic information. But there is not yet nuch
experience with the rule.

NEXT MEETI NG
The dates for the fall neeting were set at COctober 22 and 23. The

neeting will be held at the University of Chicago Law School. The
second day will be a conference on the current package of Rule 23
proposals — the conference will be useful whether or not the

proposal s have been published for comrent by then.
Respectful ly subm tted,

Edwar d H. Cooper, Reporter



