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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE
UNITED STATES SUPREME COURT

Washington, D. C.

- on e

Tuesday, January 13, 1942
The Advisory Committee met at 10 o'clock, pursuant to ad-
Journment, in Room 147-B, Supreme Court Building, Washington,
D. C., Frederick E. Crane, presiding.
PRESENT:
Same as previously noted; Arthur 7, Vanderbilt absent

at the morning session.

PROCEEDINGS

The Chairman (Frederick E. Crane). G@entlemen, shal1 ve
get to work?

We had this proposition of Mr, Waite's, but I thi?k ve had
better wait until he comes,

I think we are down to rule 30, ang Mr. Robinson has some-
thing to explain regarding it,.

Mr. Robinson. The first rule 30, with the index tab on
1ti1n your books, is based on thelvork of the Committee at its
September meeting, It is rewritten with words deleted and other
changes made in @ccordance with the votes of the Committee,

However, a substitute rule 30 has been prepared also, for
your consideration, and you will find it Just following this
old rule 30, You vill find it, the third page after the

chapter headed Chapter 3, "Indictment, information, and Com-

Plaint, Rule 30,
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My suggestion, Judge Crane, would be that we start with
the nev rule, using the old one for whatever reference purposes
the members of the Committee may wish to use it for.

Mr. Holtzoff. I would like to ask a question, Mr. Robin-
son. Subsectinn (¢) of paragraph 1 of the old rule, vhich
abolishes demurrers--has that been carried into the new rule?
I do not find it there.

Mr. Robinson. Yes. As I just stated to you, Mr. Holt-
zoff, that 1s in a later chapter.

Mr. Holtzoff. It is a later rule?

Mr. Robinson, Just a minute, please. You vill observe
that chapter V deals with arraigmment, pleas, motions, and
notices, and therefore, under chapter V, subsequently, ve will
come to that matter of abolishing demurrers, and all that.

Mr. Holtzoff. 1 see.

The Chairman. Is the first one the new one?

Mr. Holtzoff. The second one.

Mr. Robinson. The second one is the nev one.

The Chairman. The second one?

Mr. Robinson. Yes, sir,

The Chsirmen. You want us to take that up?

Mr. Robinson. Shall I take up rule 30 (a)?

The Chairman. Yes, you may.

Mr. Robinson. The heading, "Written Accusation of a
Criminal Offense.”

"mhe written accusation of & criminal offence may be

indictment, information, or complaint. Information of a

capital offense 1eg Dy 1ndictment. Accusation of infamous

offence which is not capital 1is by indictment, unless the
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person accused vaives indictment, as provided in rule 30

(e), and consents to the accusation by information.

Accusation of an offence which 1s not infamous and which

is not a petty offence is by indictment or by information.

Accusation of petty offence 1s by information or by com-

plaint."

As you know, the Federal law has those classifications of
offences, and wvhile 1t seems somevhat repetitious perhaps, it
is necessary I think for us to consider the form of written
accusation which 1s to be used for each classification of
federal offence.

Mr. Medalie. Why do you limit petty offences to the in-
formation or complaint, in view of the fact that you may have
indictments of many counts, which may include a petty offence
vith more serious offences?

Mr. Robinson. I was basing that largely on the fact that
the Supreme Court has provided rules governing petty offences,
and in those rules it is stated only that petty offences may
be charged by information,

Mr. Holtzoff. Oh, no; those rules--

Mr. Metalde: (interposing}. If you provide that petty
offences are to be charged by information or complaint and
exclude their being charged by indictment, you create procedur-
al difficulties.

Mr. Robinson. Now, just & moment. Those are petty
offences committed within jurisdictions that have exelusive or
concurrent, within the federal jurisdiction,

Mr, Holtzoff, Yes.

Mr. Robinson. But I wanted to explain this, just as soen
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48 I can get to it, that we need to consider, too, the possi-
bilities of dealing with petty offences in places other than
those under exclusive fsdersl Jurisdiction, before a United

States Commissioner. That 18 just a consideration that the

vhile 1t is trye that we do not vant to have any part in setting
up new sorts or federal courts, namely, under United States
Commiasionors, still the possibility of dealing with Alex's
ﬁmigr&tory bird" cases ang others, other than by the district
court, itself, 1s one that we have got to consider, you know,

80 that is sti1] involved, Alex, and that is & point--1f you

do not mind I would 1iye to pass 1t, because 1t 1 not involved
here.

Mr. Holtzofr, No, but I would like to say this. At the
pPresent time commissioners have jurisdiction of petty ofrences
only on federal reservations. What may heppen as the result
of future legialation, we do not know, and Ve could not logiaf
late and shoulg not legislate fopr that,

Nr. Robinson, Certainly.

Mr. Holtzore. Now, 1t seems to me that to cure Mr.
Medalie's objection, to whieh I agree, all we need is to
insert a word in the last sentence:

"Accusation of & petty cffence is by indictment,
information, or complaint,”

Mr. Medalie. Yes,

Mr. Dean. May."

Mr. Robinson. Yes, that is al1 right.

Mr. Dean. There 1s at the present time as I recall a

federal statute vhich says that "petty offences"--and 1t
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defines them--"may pe prosecuted by information," This,
8gain, says "may be",

Mr. Robinson. Yes,

Mr. Holtzofrf, They do not have to be.

Mr. Dean. Those are petty offences, not necessarily on
federsl reservations opr territorias, and not necessarily
vithin the Jurisdiction of United States Commissioners,

Mr. Robinson, Right.

Mr. Longsdorr. This section 541 is the one you refer to,
is 1t not, Mpr, Dean?

Mr. Dean. I have forgotten the section number, but it
defines them, and says they may be prosecuted by information,.

Mr. Glueck. As g matter of comment, merely, the "by"
ought to come out, now, in 1line 10, before "complaint",

The Chairman, Yes, that is right,

Mr. Robinson. That is right,

The Chairman, "By information, indictment, op complaint,"

Well, is this satisfactory to you &ll, this section (a)
of rule 30?

Mr. Dean., I 3t111 have one question about it, and that 1s
whether or not it contemplates that g complaint should 8ver be
filed before anyone other than a United States Commissioner,

Mr. Holtzorr. No, it does not,

Mr. Dean. Well, shouldn't we then indicate Some hbv or
other what g complaint 139 4 complaint 1s not &n accusatory
document in the 8ame ssnse that ap information or ap indictment
is, because it is one that 1g only used before a United States
Commissioner, vhereas the other tvo are filed with the federal

district court, In other wvords, we have novhere here defined
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"complaint™,

Mr. Holtzoffr., 1 wonder 1if that could not be cured by
changing this last sentence to read ag follows:

"Accusation of g petty offence 1s by indictment or
1nformation, 1f prosecuted in the district court, or by
c¢omplaint, 1r brosecuted before a United States Commission-
er,"

Mr. Desn. Some such language as that,

Mr. Longsdorf. Mp. Chairman, 1f T may address Mr. Holt-
zoff, I think that that section 541 of Title 18 contains no
Such limiting means. It says:

"Petty offences may be prosecuted by information eor
complaint."”

But 1t does not enlighten us very much about vhat ths complaint
18, of course, because 1t uses only the word., I think the
complaint referred to in section 541 1g probably an accusative
complaint and not a preliminary one.

Mr. Holtzoff., Yes, Well, the difference as I understand
it between a complaint and information i1s that an information
is fileqa by a publie Prosecutor, and a conplaint may be filed
by anyone--the arresting officer, or anyone else.

Mr. Longsdorf. 1 do not knov whether that vould be true
if 1t 1s the basis of a trial for an offence.

Mr. Holtzoff. It i1s. That is the practice, and that is
being followed for the trial of retty offences committed on
reservations.

Mr. Longsdorr, Yes,

Mr. Holtzofr, Trial before commissioners is upon complaint

made by the arresting officer.
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Mr. Longsdorf, Usually made by the warden or somebody
else.

Mr. Robinson. or course, this needs to be considered, Mr.
Holtzoff, that we do take the petty offence rules promulgated
January 6 1last year, vhich do provide for the trial of petty
offences on informations.

Mr. Longsdorf. And they do not mention complaints.

Mr. Robinson. They do not mention complaints.

Mr, Holtzoff. But we have secured a formal construction
administratively from the Supreme Court that that term, "inform-
ation," in that rule is to be construed as including either
information by the publie presécutor or a complaint by any
other--by an arresting officer.

Mr. Robinson. In other words, there can be accusation
then by complaint or by information, used in the'-onao of com-
Plaint, as well as a committing magistrate proceoding based on
& complaint?

Mr. Holtzoff. Yes.

Mr. Crane. Wouldn't Mr. Dean's suggestion cure 1it%

Mr. Robinson. What is that, Judge?

The Chairman. Would you state 1t again?

Mr. Dean. Well, I think we are under some compulsion to
define this word "compluint", and I think 1t is obvious that
there 1s some disagreement here as to what it means. Secondly,
I think there is some misunderatanding as to vhether it might
be used in the federal district court,

I have never heard of @ complaint being used in & federsl
district court, Now, 1f we do not intend to use it there, I

think ve shoulq state so, and define a complaint as an accusatory
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document before a United States Commissioner.

Mr. Holtzore, 7 vonder 1f my &mendment would not cure
that point, Mr. Dean?

Mr. Dean. I am not sure that it would not. I am not sure
that 1t would not.

The Chairman, What was your amendment?

Mr. Holtzorr. My amendment was to modify the 1ast sentence
of 30 (a) so as to make 1t read as follows:

"An accusation of & petty offence in the district

court is made by indictment or information, ana before a

United States Commissioner, 1g by complaint,"

I think 1t should be-

"is by information op complaint,"

Mr. Robinson. Yes, you would have to change that,

Mr. Youngquist, You do not discriminate though between
your different proceedings. I think that the distinetions
ought to come at the beginning of the paragraph vhere you de-
8scribe the written accusations,

What we want to do, I take it, 18 to say that indictments
or informations may be used in the district court; informations
may be used also before a magistrate in the pProsecution of
petty offences; complaints may be used before the magistrate,
either for the prosecution of petty offences or 88 8 basis for
& preliminary examination. I think that 18 what we are trying
to say, isn't it?

Mr. Holtzorr, I think that 4 right.

The Chairman, Trying not to say that.

Mr. Youngquist, Would 1t be simpler for the Reporter to
say that?
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Mr. Robinson, I think so. You would have it right after
the heading?

Mr, Youngquist, Well, in some appropriate place.

Mr. Robinson. 4s you have been speaking I have been vant-
ing to ask you about the possibility orf using your definition
Section for something of this kind.

Mr. Glueck., 1 vas going to suggest, Mr, Chairman, the
Possibility of putting that into rule 1.

Mr. Robinson, Whenever ye begin to degenerate into toe
many small details, I begin to think about your definition sec-
tion,

The Chairman, Would that be a rule 1 definition?

Mr. Glueck. Yes, "and application”,

The Chairman. :And application.

Mr Holtzofr. 1 think we could well afford to define

»

"informstion or complaint,” because there 1s confusion in the
cases as to the meaning of the term "information"”, There 1s
one line of authorities which HUmits 1t to g document signed
by the publie Prosecutor, and there is another 1ine of author-
ities which construes the term "1nf6rmation" as broad enough to
include a complaint by an arresting officer, so that I think
1t would be useful for the purposes of these rules, clearly to
define those terms in the definition section,

Mr. Robinson, It 18 rather a tough order on derinitiona,
though, 1an't 1t, Alex?

Mr. Holtzorf, I think that ig exactly the type of thing
that ought to be defined.

Mr. Robinson. Yes,

Mr. Holtzorr, The term is susceptible of two meanings,
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Mr. Robinson, I vould &ppreciate a memorandum from You on
that, ir you will help in that definition.

Mr. Holtzorr, I vill be glad to.

The Chairman. Is that agreeable to you, Mr, Dean?

Mr, Dean. Yes.

Mr. Seth. The statute says "petty offences in the
district courts may be prosecuted by complaint.” Now, ought
ve to ignore that?

Mr. Holtzore. Not in the district court, I de not think,

Mr. Seth. Yes, it does--the general statute covering
&nything punishable by not more than six months and not more
than $500 fine may ﬁe.proaecuted by complaint in the district
court,

Mr. Holtzorr, By 1nformatian, or complaint?

Mr. Seth, or complaint,

Nr. Medalie, Nov, ‘"complaint" as I understand it is
nothing more or 1ess than an affidavit setting forth the facts
Vhich constitute the crime. In stating the nature and contents
of the written accusation you deal with complaint just as
though you were dealing with a mere technical document vhioch 1s
called an indictment or an information,

Now as a mattepr of fact, in order to charge a person with
& crime by affidavit, you cannot set forth facts in the Summa ry
vay that you can in ap information or in é&n indictment., The

complaint must 80 into the facts, You are creating limitations

on a complaint, whiech practically assassinates @very characteristie

of an affidavit,
Mr. Robinson. I do not think that is true throughout the

aistricts of the country, George, because I know that some



11

2y

complaints--and 1 have some 8pecimens here--the body or charg-
ing part or the complaint could be substituted for the body or
charging part of &n indictment op information without any 11-
legality one vay or another,

Mr. Holtsorr, I have seen some very general complaints.

Mr. Medalie. I know, but those are not proper complaints.

Mr. Robinson. Oh, I don't know.

Mr. Medalie. 3 person should not be deprived of his liber-
ty by ;n arrest on an affidavit, unless the affiavit sets forth
the facts,

Mr. Robinson, Well, 1f 1t seta forth the facts vhich
vill be sufficient for an indictment or 1nformation, he surely
cannot object to 1t,

Mr. Medalte. 71 think he can,

Mr. Robinson. Why?

Mr. Medalte. Because an affidavit must contain facts upon
the knovledge of the affiant, You cannot draw conclusions,

Mr. Robinson. Well, there is Some dispute about that,
Some affidavits are based on information and belierf.

Mr. Medalie. Then you have to sel forth the sources of
your information and the grounds ror your belierf,.

Mr. Robinson. Not always., Not alvays, under the cases,
That 1s, you do not alwvays have to disclose your informant--
do you, 1n al1l districts? I know there 13 some variety of
oepinion on that,

The Chairman., po you have to define in detail the nature
of the complaint? Do ve not just say, "complaint" as used in
these rules cares for these petty offences? Wouldn't that be

sufficient, leaving the complaint to be used as it has been
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heretofore--that is, the nature of ite

Mr. Medalie. Well, because, here we admit a complaint to
be as general &nd as summary as an information or an indictment.
In other vords, we are saying that an affidavit does not have to
contain the facts that an affridavit ought to contain, when you
define it, Just as we do an indictment or an information.

Mr. Holtzorr, Well, I do not think an officer vho swvears
to a complaint 1s required to disclose confidential soursés,

Mr. Robinson, I don't, either.

Mr. Medalie, Well, assuming he doesn't, he must state his
facts.

Mr. Youngquist. Mr. Chairman, 1s 1t pProposed we define
"complaint"?

The Chairman. vYes,

Mr. Youngquist., I see no need for it,

The Chairman. Neither do I,

Mr. Youngquist. Do You think there is real neeq, George?

Mr. Medalie. I do not think you really need to, It 1s a
term that has s definite meaning in eriminal law, but a complaint
nevertheless 1is essentially an affidavit,

Mr. Holtzoff. I think V¥e could well afford to define the
vord "information", because the cases view the term "information"
in tvo different senses,

Mr. Robinson. That is right.

Mr. Holtzoff. one line of authorities limiting the term

and the other line of authorities defining 1¢ broadly enough to
include what we generally call a "ecomplaint " That being so, I

think we might define the term, so that ve know in what sense
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Ve are using them in these rules.

Mr. Medailie, Well, regardless of whether you define it,
the fact remains that g complaint 1 ap affidavig,

Mr. Crane. vYou haven't got tostate that in the rule, have
you?

Mr. Medalie. No. I don't think you have to state it, but
if you admit a complaint--that i1s, an affidavit--to charge s
person with a orime, so that he may be arrested op held, anda by
implication provide that it doesn't contain any more than a short
form indictment or information, you do not set up a standard of
bhaving a person vho sets forth facts on ocath set forth facts,

Mr. Robinson. Byt vho said the short form indictment op
Information was going to be adopted or recognized? Ve haven't
adopted that, have ve?

Mr. Medalie. 1 am not saying the short form is adopted.

The Chairman, Before coming to the definitions, ang vhat
form they should take, Mpr. Holtzoff has made 8 motion that we
deal vith this matter in rule(1)vy defining particulariy
"1ndictmant", but particularly "information" and "complaint",
and vhat courts they are useq in, and vhere; and I anm ready for
& vote on that,

Those in favor of this motion, for defining these vords angd
putting them into definitions of rule 1, say aye. Opposed, no.

(The motion was duly AGREED 70, )

The Chairman., Now Ve come to the nsture of the definition,
48 to what the definition shall be. Suppose we leave that,
Professor Robinson's Suggestion was that Mr, Holtzoff get up
Some definitions for him, he to report later on them, rewvriting

this subdivision (a). Is that your suggestion?
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Mr. Robinson, Well, the vay you put it, Judge, 1t sounds
as 1f I am trying to pass the buck to Alex. I do not mean to
do that, of course,

Nr. Holtzorr. I think nobody would so construe 1it,

Mr. Robinson. I vould ve villing to work with him on that,
surely,

The Chairman., a1 right, then (a) 1s to be rewritten.

Mr. Robinson. Are there any othep suggestions or corrections

°n rule (a), Judge?

The Chairman, 1Is that natinractory, Mr. Dean, and does 1t
meet your objections?

Mr. Dean, Oh, yes,

The Chairman. Are there any other objectiona, now? Ir
not, ve will pass to (b).

Mr. Robinson, Do you wish, Mr. Chairman, that I read that,
48 I did the first section?

The Chairman, I think so, yes. That wil} 8lve us a chance
to read it 8gain while Jou are reading it,

Mr. Robinson, (reading)

"(b) Rature ang contents of a written acousation.

The written fccusation shall be a Plain, concise, ang

definite statement of the essential facts which constitute

the offence charged against the accused,."

Mr. Holtzorr, Suggested by Judge Crane?

Mr. Robinson, Yes, Judge, Yyou will recognize that as your
idea, from our September meeting, to try to state in a few words
vhat was contained in the former rule, vhich sought to catalog
or list the eéssential elements of the offence.

The Chairman, I recognize 1t,
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Mr. Robinson: Continuing at 1ine 14;

"It 1s sufficient without a formal commencement or

& conclusion or other allegation which 1s not necessary in

order to state the éssential elements of the offence or to

give notice to the @ccused or his assistants in meking his
defense or to protect him against a second prosecution for
the same offence."”

The Chairman. "It 1s sufficlent without a formai commence-
ment or a conclusion or other allegation vhich 1is not necessary
in order to state the essential elements of the offence or to
give notice to the accused or his assistants or to protect him
against® » # n

I do not quite get that,

Mr. Glueck. That is & very clumsy sentence.

Mr. Robinson. Yes. Well, I vould like to explain 1t. It
perhaps has a toubh of pPropaganda in it, that is the reason it
gets clumsy., The object 1s to head off any possible criticism
that by shortening our requirement for an indictment or inform-
ation ve tend to overlook the essential requirements of an in-
dictment or 1nformation, namely, that 1t faiis to give the ac-
cused adequate notice, or faiis to protect him agalinst second
Jeopardy.

The Chairman. 7T should think you would very much confuse
by so many negatives,

Mr. Holtzorr, I suggest that could be left to the committee
on style, because that is really a question of phraseoclogy
rather than of substance.

Mr. Glueck, May I suggest some 8uch language as this to
the committee on style:
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"It shall be adequate #ven though not containing a

formal commencement."

You see, when you say "it iga sufficient” you sort of throw
us off,

Mr. Robinson. When You say "shall be" you get into manda-
tory matters generally, not in this perticular case perhaps,

Mr. Glueck. Not here.

Mr. Robinson, I think "1t is sufficient™ 1 preferable
here, to "shall pe",

Mr. Glueck. Some goneral language of that kind, because I
think the present tense i1s the thing that throvs us ore,

The Chairman, vYes.

Mr, Holtzofr, The e¢ivil rules use the present tense,
almost throughout,

Mr. Glueck, They do?

Mr

Holtsoff. Yes; and itvas done 1ntantionally.

Mr. Robinson. Yes,

Mr. Dean, I wonder if wve need it, 1f ve are going to have
forms in the back, from which thers will be omitted any formail
commencement or conclusion?

Mr. Robinson, I think we do, Gordon,

Mr. Dean. Why?

Mr. Robinson, Because ve are going to say expressly that
those forms are merely 111ustrat1ve, &nd I think that a goed
many district attorneys might hesitate to leave out "eontrary to
the form of the statute, and against the peace and dignity of
the Uniteqd States,"” ana similar éxpressions, unless the rule
oXpressly says they do not needq to be in there.

The Chairman, You do not mingd my exposing my ignorance, do
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you?

Mr. Robinson, Well, you probably have none to expose,

The Chairman, Tell me vhat you mean by "formal commencement
and formal conelusion and other allegations not necessary,"

Mr. Robinson. Well, the formal commencement would include,
"The grand Jurors, being duly empaneled and svorn, upon their
oaths say,” or some other form of that sort, The formal con-
clusion is what, you knov, vas called "contra formam statuti,"
I think«-againzt the form of the staute 1in such cases made and
provided, and against the peace and dignity of the state" or
"of the Uniteq States."”

You will find those in these forms at the back of the book.

The Chairmen, I think Mr. Dean's suggestion is probably a
8o0d one, because unless you have some such statements and it
is a clear case &8 to what you mean--frankly,I7did not know
vhat you mean; I might have guessed at it, but I 414 not know
definitely what you meant by "the formail commencement and the
formal econclusion."”

Mr. Waite. Jim, you asked to be reminded at this point of
vhat I had mentioned in connection with sectien 14, that there
vas no statement that these forms were Permissible ang might be
followed., Ir you put that in here, these forms may be followed,
that would coincide with what Mr. Dean has Just suggested,
that you don't need to 8ay anything about "formai conclusions, "
and so forth, if your forms do not have them; but you say that
the forms may be used.

Mr. Robinson, I believe this language, too, 1s in your
American lLaw Institute Code, isn't it, John?

Mr. Waite. Yes.
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Mr. Robinson. And it is understood, isnt't it, by the
members of the ‘merican law Institute, that that refers to
Conmencements and to what others speak of as "formal conclusions"?

Mr. vaite. Oh, yes. Wwith a1l due respect to Judge Crane,

I think the lavyers dealing with that would know precisely vhat
ve mean,

The Chairman, That is all I want to know, 1f you think 8o,

Mr. Glueck. I move that the terminology be left to the
committee on style,

The Chairman, as to this sentence?

Mr. Glueck. As to both the first and second sentences,

For instance, 1t may be advisable to leave off in 1line 1%,
"charged against the accused." That may be surplusage.

The Chairman, Well,

Mr. Glueck. go up to line 14, 1 think, up to 1ine 19,
it is desirabile to have this in, but to make 1t clearer,

The Chairman, Yes. Are you aill in favor of that?

Mr. Robinson, T consent,

(The motion was duly AGREED To.,)

The Chairmsn., a1l right,

Mr. Robinson, Line 19:

"It 18 not necessary to state that the accused acted
unlawfully, felonioualy, vilfully, maliciously, negligently,
or recklessly, or to characterize his offence » +» *unless
such words are used in the statute, in the rule or other
lav as part of the legal definition of the offence charged. "
Mr. Holtzorf, T would like to ask a question about that

last clause, beginning with the word "unless." T am heartily

in faveor ofr the first part of this sentence, but "unless"~-that
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clause would mean to imply or vould probably give rige to an
inference that ap omission of the word "malicious” or "malice
aforethought” in a first-degree murder indictment vould invaligd-
ate the indiotment.

Mr. Robinson, That 1s éxactly what 1t 1 intended to do,

Nr, Youngquist, 7 think it should,

Mr. Holtzorr. Well, I do not think 1t should, because
vhile we want to inform the defendant what he 18 chargeqd with,
I would like to 80 back to the type of indictment that they
have been using in King's County, Mr. Chairman, which 1 believe
vas designed by Judge Cropsey. Now, they had a murder indiet-
ment there which alleged"that the defendant murdered John 8mith
in the following manner ang on the following date,"

The word "murdereq” covered "with malice aforethought" ang
all the other, ang "intent" and so on. HNov, it seems to me that
Ve ought to, in the reformed procedure, get to g point where
the omission of an adjective or an adverdb even though 1t i1s
pPart of the offence should not invalidate the indictment,

The Chairman, If you will bpardon me the 1ntorruptien,

I think you have gotten that a little bit too narrov. Now, we
did take out all this "malice aforethedght,"” ang that, but you
had to state the nature of the ¢rime, the act, and for murder
in the first degree, the use of the vord "murder" vas not suf-
ficlent,

Mr. Holtzorf. Wasn't 1t9

The Chairman, Ko. You charged a murder in the first
degree, "in that with premeditition ang deliberation," and so
forth. fThat constitutes malice, "That with premeditation ang

deliberation," those are the vords of the ‘statute, "nhe 4aid k111
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John Jones on the night of so and so0," Now, ”premoditation and
deliberation,” those are facts. "Premeditated and intended to
kill him and d14 kill him"--those are facts, and those facts
have to be stated. That was the short form; but the worq
"murder" did not cover 1t, because there 1s murder in the first
degree, murder in the second degree; and murder in the first
degree was "with premeditation.” Murder in the second degree
vas without bremeditation but vith intent; ang those are the
statutes,

We had to use the vords. VWe had to state the facts. But
the other adjectives vere a1] left out, and that vas covered by
the first sentence, which i1s-

"plain and concise and definite statement of the
essential facts.,”

F-a-c-t-s! Facts &re so important to a1l of us. We think
Ve always get to the lav before we get to the facts, but the
factes must be stated which constitute an offence charged against
the accused.

I do not see how you can narrow that, and 1 do not see how
you can enlarge upon 1t. And, as you know, we have found 1t
vorked pretty well.

Mr. Holtzore, Well, I just haq in mind the thought, 1t
is not necessary to require an allegation of intent in the
technical terminology of the 0ld common law ang to invalidate
an indictment 1f sych intent 1s not Properly alleged.

What we want is to preserve the right of the defendant to
be surrioiently apprized of the erime with which he 1s charged,
80 that he may make his defense. Now, suppose the United States

attorney makes s mistake in the mamner in which he &lleges the



21

251

intent. No defendant 1s evep really and honestly pre judiced
by such a failure or such an omission,

Mr. Youngquist. Well, Alex, isn't this true--that the
mere fact that he makes @ mistake in the manner of alleging the
intent would not invalidate the indictment, 1n eithep event,
but since intent, premeditation, and other states of mind are
éssential elements or certain offences, how ¢an you state an
offence without ineluding those allegations?

Mr. Holtzofr, Well, Suppose, for example, by mistake, the
United States attorney in charging a fraud against the Govern-
ment sets forth the facts of the fraud, and he fails to say,
"with intent to defraud the United States.” Now, wvouldn't it
make a laughing-stock of the law to 1et a defendant go free
because the Dnited States attorney, very reprehensibly perhaps,
or perhaps his ntenographer, forgot to ¢opy in the words "with
intent to defraud the United States"?

Mr. Seth. fThat 1s an essential element of the crime.

Mr. Glueck. There is no Jeopardy there.

Mr, HoltzofP. He may go free on the statute of limitations.

[ 4

Mr. Glueck. vYes.

Mr. Crane., 1f you started to allege fraud, now, any law
student starting to allege fraud, how could you possibly allege
fraud without intent to decetve and intent to cheat?

Mr. Holtzorrf, If you are a good pleader, Jou would say that.

The Chairman. 1 know, but we wiil agree we cannot make
rules for people who do not know the law.

Mr. Holtzoff. well.

Mr. Glueck. No, I like this the vay it stands. Where a

term used, of this king, 1s put into the statute, particularly,
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not such things as "faloniously", bacause they ususlly are sur-
Plusage, or ”unlawrully,” but when 1t comes to "wilfully,
malicioualy, negligently, recklessly, rraudulantly," it seems
to me those are the substances of certain offences. We just
can't get aroung it,

Mr. Holtzofe, Just to bring the matter to g head, to get
&n expression of opinion, I move to strike out the second clause
of the sentence beginning on line 15. fhat is the clause begin-
Ring vith the worg "unless" ang ending vith the end of the sen-
tence,

The Chairman. 14 that motion seconded?

(Not seconded. )

The Chairman, fhe motion is this--to strike out "unless
Such words are useq in the statute Or rule or other 1lay as part
of the legal definition of the offence charged,"”

Nov, the motion 1s to strike those vords out, Is that
S8econded?

(Kot seconded, )

Mr. McClellan. If I may vote against 1t after seconding
1t--(laughter)

The Chairman, Whether it 1s seconded or mt, let us get an
éxpression of opinion.

Mr. Holtzorr, I vould just as leave withdraw the motion,
because I hear no expression of opinion.

The Chairman, No, this discussion 1s not too formail. Are
you in favor of striking it out? JIr anybody 1is, 8ay so; if not,
Ve will consider it lost.

Mr. Dession. 1T vould favor 1t, 8xcept I am not sure it goes

Quite as far ag I vwould 1ike to 8. I am for it that far,
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Isn't the pProblem this: 71 Suppose we would all agree that
before the Pleading 1s finished facts should be set out vhich
clearly cover évery substantive detail of an offence. Now, the
question in By mind 18 how much of that has got to be in the
indictment op information, es against a demurrer, and hoy much
of 1t are we lert to have efther there or in a bill of particu-
lars, just 80, wvhen you put your initiail Pleading and your bili,
vhich fits (1f thepe is one) together, you have got 1t a11
there,

The Chairman, All you have g0t to do 1s state those facts
which make an offence at lavw,

Mr. Dession, Well, normally I should 8&y one would put
all that in the initia} Pleading, because Yyou do not alvays
leave everything for a bill of particulars, I assume, but if
Ve vant to guard against DPleadings being dismissed through an
inadvertent érror, then I think the extremely short form of
Pleading might be worth considering here; and so I would 1like
to raise that Question by asking those who have haq éxperience
vith the New York short-form Pleading. And 48 I understand it,
that means that al1 you need in youp indictment is & correct
charactorization of the offence, not setting out 1ts eélements,
but if you sai1qa "rirst-degroo murder,"” that igs enough,

The Chairman. Just to ansver your question--Mr, Medalie
vill correct me 1f I am not correct, because sometimes there is
a big dirrorence, sitting in a court vhere cases come up finally
and only a few out of a great ma Jority, and he is perhaps more
famlliar with it--but I haven't known of any short indictment
that did not state all the élements of an offence.

Now, 1r they wanted to get the particulars, they woulq get
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not knov that any indictment has been dismissed because 1t dia

not state facts sufficient under the short form. of course,

ted, on those facts, at ali, That 15 g different matter,

Mr. Dession. xo. I understang that. We have 1pn Conneeticut
a statute modeled on your New York statute, ang 1t is perfectly
true that the State's attorneys do not ordinarily rely on that
statute to the éxtreme, 1In other vords, they wilj not simply
give the name of the offence and leave everything else to the
bill; but the point is, under the statute &8 ve understand it
there, one could do that,

Now, the effect at fipst is to avolq, to Practically make
the demurrer meaningless, except in cases vhere one coulgd not

in a bi11 of barticulars @llege facts that woulq round it out,

Mr, Holtzorer, Oh, I don't think you can amend the indictment
by adding an important allegation,

Mr. Dession,. That 1s a little variance, is it not?

Mr. Medalie, Yes. I just vant to make this thing clear,
The short-form indictment, which is calleqd a "simplified indict-
ment," under the Ney York Code of Criminal Procedure, with the
1929 amendment, Provides that you simply state the name of the

crime, 1f 1t had one, such s treason, arson, murder, manslaughter,
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ent of the erime may also

contain a reference to the statyte defining the crime,

In othepr vords, no @lement ofr the offence

is atated, under
the simplifieq indictment.

The word 1 "simplifieq" indiect-
ment, rathepr than "ghoprt form", Now, the form gilven wags-

"The grang Jury of

Short forms such as Cropsey folle

ved in King:
simply 8ay that "

8 Gounty,
s ¥ith Premeditation

vith a Pistol," op
short form.

Mr, Glueck, Yes, but that ineludes the elements or the

allogation of first degree murder,

Mr, Medalie,
of fact,

Every element ig there, in 4

simple statement
Mr, Glueck, Prqmeditation and deli

beration are both
Decessary in New York,

Mr, Medalie, Yes, 1 meant to bring that out,

Crane 8aid, you cannot say?murderad," because there are two
kinds of murder,

Just as
Judge

Mr. Dession. You would have to say

"Pirst degree murder, "
as I underatand, and

that voulq be good against a demurrer
one would be entitleqd to a bill or Particulars.

Mr, Medalie, Yes,

» &nd
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The Chairman, 0f course, in practice, I do not knov or
any Jjudge--I go not know howv 1t 18 possible for any of us not
to give a man a fair show,

Mr. Dession, Well, he will get it under g bill of particu-
lars, under this statute,

The Chairman, Surely.

Mr. Holtzorr. Of course, we vant to avoid g bill of par-
ticulars ag much as possible by having the indictments set
forth sufficient so that b111s of particulars vould not be
necessary,

Hr. Dession, But isn't this clear, under a statute of
that kind--angq that 8implified indiectment 1a vhat I had 1n mind--
ordinarily the district attorney V1ll, when he dravs thisg ip.
dictment, put his allegations of faet in, because he vants to
void a bill of particulars, too,

Mr. Holtzorr, Yes,

Nr. Robinson, That 1s trye,

Mr. Dession, The point 1s that 1r through inadvertence
he has left oyt Some word which it later develops shoulq be

there, that statute wil] protect him against demurrer and enable

Mr, Holtzorr, Yes, but thig pProvision of this rule will
not protect the Unitedq States attorney in such contingency,

Mr. Dession, I agree, ang that is vhy I am not sure this

Mr, Holtzorr, Why didn't you second muy motion?
Mr. Seasongoed, The motion 1s seconded.

Mr. Deasion, I do go that far with you,
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or other law gs part of the legal definition of the offence
chargedn?

Mr, Seasongood, I understang that you always put in the

statute under which the crime is committeq,
The Chairman, Yes,

Mr. Seasongood, 1f you have the statute, or
course it is there in the statute, 3o vhet 1g the use repeating
it in the indiectment? And why 1sn' it a11 right to say he

"committed first-degree murder, within

statute such and such,"
8nd then ag counsel looks at the statute he Sees what ig
charged,

The Chairman, These vords have rorerenco,

ags I understang
1t--

"Unless 8uch vords are used in the statute op rule

or other law as part of the legal definition of the offence
charged ..

Suppose the vord ”roakless”ia used, as in the case of

reckless automobile driving resulting in manslaughter; most of

that 1t 1g manslaughter 1r & person
-—"rocklossly,"

the States ROV have a ryle

drivoa~-what are the words?

or "with gross
negligence," I think.

Mr, Dession, Yes,

The Chairman, "Gross negligence,"

Mr. Robinson, Sometimes 1t 1g “neglignntly."

The Chairman, !bs--"nogligently."

I think you would have
to use

those vords, ang that 18 what this

Prescribes,
Mr, Robinson,

In a case of that king,
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Mr. Seasongooed. If you saiq "manslaughten" wvouldn't 1t
be there in the statute?

"Whoever unlawfully kills a berson is guilty of man-
slaughter,”
It might state "negligently.“

The Chairman, It might be good as against demurrer,

Mr. Longsdore, You have many varieties of manslaughter,
That is Vhy I do not think that 1s a good example,

Mr. Glueck. Then under the federal systenm You have g code,
and you could merely refer to the section of the code.

Mr. Holtzofr, Suppose you Just allege that the defendant
defrauded the United States by doing so and so%

The Chairman, I would get s ney assistant!

Mr, Seasongoed. Isn't that g violation of section so ang
80 of the Uniteq States Code?

Mr. Dession, Under your simplified statute, here is vhat
Vould happen: fThat is al1 right, provided Jou are adble to follow
it up immodiatoly with a b111 of particulars setting forth
vhatever words anyone could want to use, but 1r for any reason
that bil1 or particulars is not provided or cannot be Provided,
then I take it you go right back and sustain a demurrer.

The point 1s 1t can be done by a bi1} of particulars, Now,
the only Question 1s in whieh paper these words must all appear,

The Chairman, Well, we haa discussion on that, 1 guess, and
&ccording to the consensus it stays in,

Nov, do you vant to read the rest?

Mr. Youngquist. I should 1ike to ask a question op tvo
about the vords, -

"unless such vords are used in the statute opr rule”
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Nr. Robinson, That 1s right,
Mr. Youngquist, (reading)
"or other lav, as part of the"
What does "pyien &nd vwhat does "othep lav" as there used
mean?

Mr. Robinson. "Rule" means

& rule whieh has been passed

Or promulgated under the authority or g statute.

Mr, Youngquist,
Mr. Dean.

You mean "regulation"s

”Adninistrative regulation,"

Mr. Holtzorr, That ought to be ”regulation."

Mr. Youngquist, "Regulation”

would éxpress to me et least
the thought,

The Chairman, let us make that "ragulation," if there 1s
ho objection,

Mr, Youngquist,
Mr, Robinson,

Mr, Youngquist, All right, loet's make it "rule or regu-
lation™,

Mr, Robinson, Right,

Mr. Youngquist, Nov, what does "or other lav” mean, there,
Mr. Reporter?

Mr. Glueck, Sometimes an 8xpression is used

vhieh merely
states a vell known common law name

of a orime,

Mr. Robinson, That 1s about 1t,

Mr. Glueck, In vhich event you have to go to the common law
for a Judicial 1ntorpratation.
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Mr. Medalie. Like "murder on the high seas"?

Mr. Youngquist. All right, that explains it,

Mr. Seasongood. There aren't any common law federal
offences, are there?

Mr. Robinson. No.

Mr. Glueck. No, there are no offences, but where the
statute uses s common lav term anidoesn't define 1t, then you
have got to g0 to the cases for a definition.

Mr; Seasongood. That 1s in the statuts,

Mr., Medalte, I think you have another situation, 1in de-
fining federal territory, a place in s state, like the post-office
building, like the customs house., The lays of the State of New
York, for example, up till a certain date--they change it as
they go along; every once in a vhile they caten up and bring it
up to date--those laws are applicable. Those lavs may be either
statute or common lav, as the case may be in the particular
State, and I think you are safe in using the language "or other
law",

Mr. Glueck. Or an Indian reservation~—aomath1ng vithin a
State? How about that?

Mr. Holtzore. No, Indian reservations, those crimes are
pProvided by federal statute, but others, the federal reservations
generally--

Mr. Glueck. But Suppose they commit a orime vhich the
federal statute does not aceount for?

Mr. Holtzoff, Then the orime is not triable in the courts.

Mr. Glueck. How sbout West Point?

Mr. Holtzofr, Well, I say, on alil federal reservations,

other than Indian reservations, the state law governs, except
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a8 to those crimes that are defined in the federal statutes,

Mr. Medalie. That 1s the Same as a crime conmitted in a
post-office building.

Mr. Holtzoff. Yes.

Mr. Medalie. Customs house, national park, and so on,

Mr. Holtzoff. fThe only difference is that on Indian re-
servations the crimes are not punishable unless defined.

Mr. Dession. Doesn't that become clear, that "othep lavw,"
if it means anything, means--

The Chairman. I do not think 1t 1s pertinent, here, but
I vish that some time they could make it a little clearer as to
vhen federal law applies to reservations like West Point, because
I had a very sad experience regarding it, which depends more
on the law governing the giving of copies, and when it came to
& dock down in the Brooklyn Navy Yard vhere & man vas killeqd,
tried before me for murder in the first ;egrea, my grief! we
couldn't get the attorney general down here--long before your
day--and neither of the title companies could ever fingd out
how the United States got the property.

Mr. Robinson. a 8ood place to pick for a murder!

The Chairman. A man vas convicted of less than murder in
the first degree. He was convicted. I gave him a long-term
sentence. Then I 8ot panicky and wrote the Governor, Governor
Whitman, and he wrote back and said that I had not given him
enough! and so I alvays vas quite anxious about the man, until
he came out. When he came out, I had him pardoned by Smith, so
he could go back to his employment in Burlington, Vvt.

He went back up there in the smployment of the post office,

and he got a big document like that, with a big seal on 1t,
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vhich restored his citlzenahip, 80 he got in the post office.

He hadn't been there very long before I got a letter saying he
got married and wvas in difficulty--borroved $500 from the mail
by taking it out of the bag--in a little difficulty, and vould I
kindly send him down another cortificate of character. He 1is
down here now in some jall in the South. I get a letter from
him once in 4 vhile,

Mr. Dession. Well, 1t seems to me this"or other laws", 1r
it means anything, must mean that ¥e incorporate all of the sub-
stantive case lavw. Nov, 1if that 1s true, this 1s not making any
change whatever in existing practice, Any artificial flourish
vhich may now be necessary is stiil going to be necessary. That
is, 1t doesn't ¢hange anything,

Mr. Medalie. e make only substantive lav the subject
matter of this. we don't make the procedural requirements.thas
80 with crimes in particular States. In a particular State that
has common 1law crimes--I don't know i1f there are any. Are there?

Mr. Burke, Oh, yes,

Mr. Dession. In Pennsylvenis.,

Mr. Medalle, They may have procedure or Pleading that re-
quires great olaboratian,’with much techatéality., That doesn't
80 with the common law definition of the crime, does it?

Mr. Robinson. No.

Mr. Dession, Well, I see that it vould accomplish that,

The Chairman., Shall Ve g0 on novw again, with (), 1ine
257 Wil you read that, Mr, Robinson.

Mr. Robinson.(roading)

"If such terms or characterizations a&re necessary,

they may be used without repetition in the same count or
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accusation.”

The Chairman, Go on,

Mr. Robinson. (reading)

"If there 1s more than a single count, allegations
may be incorporated in one count by reference to alle-
gations contained in another count, and the repetition of
such allegations is thereby made unnecessary,"

Mr. Youngquist, Why not strike out that 1sst clause on the
repetition?

Mr. Robinson. Well, somebody might need it for eXplanation,
I think,

Mr. Holtzorr, No, because you have it 1in the first part or
the sentence,.

Mr, Youngquist, Incorporated by reference.

Mr. Robinson. I am villing to leave that to the committee
on style, ir Jou desire, I anm not just ready to strike 1t out
without éxamining 1t g little b1t further,

The Chairman, All right,

Mr. Robinson. (reading)

"The indictment, information, op complaint should state
in each count the official or customary citation of the
statute, rule, or regulation which the accused 1s alleged
therein to have violated, but the omission of such citation
Or an erroneous citation sha1ll not invalidate the indictment,
information, or complaint, or any proceedings thereunder, "
Mr. Youngquist, 7 suggest, in place of "1ndictment, in-

formation, or complaint" we insert "written accusation”,

Mr. Robinson, You prefer that?

The Chairman, Where is thate
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Mr. Youngquist, My suggestion 1s that ve substitute for
the words "indictmant, information, opr complaint” where they
appoarlin the last sentence the words "written accusation”.

Mr. Robinson. Would we have to do that in line 30 and in
other parts of the same paragraph, 1f we did that there?

Nr. Youngquist. Yes--30 and 35,

Mr. Robinson. Would you tell us why You think that ought
to be done?

Mr. Youngquist, Well, we start with g reference to written
8ccusations, and elsevhere &8s I recall it we define the written
accusation as being "by indictment, information, or complaint”,
I think it would be simpler to use throughout, the vords "written
accusation” where we include all three of those forms.

Mr. Robinson., These vords were used intentionally rather
than "written accusation” because it vas felt that it would make
more explicit and more forceful to the minds of lavyers and
United 3tates attorneys and others that those are the terms wve
aretalking about, Nov, I can refer that to the committee on
style, too, Mr. Youngquist, if you don't mind that, without
taking action,

Mr. Youngquist. 413 right,

Mr. Dean. You use the term "written accusation" in other
Places though, Jim, instead of "1nrormntion, indictment, or
complaint,” such as in 1ine 34,

Mr. Robinson,. Certanly, in lines 12 and 32, you are
starting out,

Mr. Dean. &4 1s about procedure.

Mr. Robinson. We haven't got to that yot.

Mr. Dean. Line 34, you use 1it.
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Mr. Robinson. Well, I think maybe there is a reason for
using it there.

Mr. Dean. Why define it anyvhere--define "written accus-~
ation" as including indictment, information, and complaint--1f
svery time thereafter that you vant to use the words "written
accusation” you refer to all three? That i1s I think the point
that Mr, Youngquist makes. He means 1t saves space.

It 13 also in accordance with the prineciple ve have Just
announced in this rule that you can incorporate by reference.

Mr. Robinson. I didn't hear you.

Mr, Dean. I say, it is also in 1ine with the prineciple in
this very rule, that you do not have to repeat,

Mr. Youngquist. In 1ine 28,

Mr. Robinson. Line 28¢ Well, of course, that is applying
to written accusations,

The Chairman. You make that as a motion, that we define it?

Mr. Dean. I think it 1s a good suggestion, which would
simplify the rules throughout, particularly since we have defined
it.

Mr. Glueck. I second the motion,

The Chairman. It 1s moved, in rule (1) whers we have the
definition, we include a definition of "written accusation,"

Mr. Youngquist. Fo.

Mr. Glueck. No, I beg your pardon, Mr. Chairman., I think
the motion vas that inasmuch as we have the definition of
"written accusation” to ineclude these three possibilities, that
hereafter we merely refer to the vritten accusation only, instead
of "indictment, information, or complaint."

The Chairman. fThose in favor of that, say aye., are you
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sure you understand that?

Well, we have here, you see, the vords "indictment, Inform-
ation, and complaint,” and they run through this chapter very
frequently, and 1t is suggested that instead of the three words,
the words "written accusation” be used, and that somevhere--1igs
it in this chapter?--that "written accusation" be defined as in-
cluding "complaint, indictment, and information."

Mr. Robinson. Yes.

Mr. Holtzoff. It is already defined in rule 38, Mr. Chair-

The Chairman, It is defined? Then if it be defined, the
motion is that the words "written accusation" be used instead of
the words "1ndictmont, information, and complaint,” vhere those
vords are necessary.

Mr. Youngquist. Is that right?

The Chairman., Is that understood by everybody?

(The motion was duly AGREED T0.) ¥

Mr. Holtzoff. Mr. Chairman, I would like to raise a
question as to the desirability of that whole last sentence.

This last sentence pProvides that the indictment should cite the
statute, but a fatlure to cite 1t carries no penalty, just as
hortatory or precatory words. It seems to me that in those
clrcumstances it is surplusage.

Mr. Dean. You can cite it by the figure, though, can't you?
I think that is the answver, isn't it¢

Mr. Holtzoff. I think that is, and a good pleader will
alvays cite statutes, but some do not, and I do not think there

ought to be a requirement., Certainly there is no requirement

today.
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The Chairman. But it says-

"The omission of such citation or an erroneous cit-
ation shall not invalidate the vritten acousation,"”

Mr., Holtzorr. Well, that being so, then it does not seem
to me that this sentence serves &ny purpose,

Mr. Dean. It does.

Mr. Beasongoed. 171 think 1t serves an educational burpose,

Mr. Dean. It does Serve a purpose,

The Chairman. It points to the better practice, that is
8l1.

Mr. Youngquist. The word "shall” 1s used, instead of in
line 32, which indicates that it 1s an indication rather than
& requirement.

Mr. Holtzoff. (Couldn't we cover that by our sample forms?

The Chairman. 1Is there any objection to leaving 1t? 7
think that is pretty good.

Mr. Robinson. It is based on the recommendation of the
Department of Justice, the section having to do with inform-
ations. Boféfe I forget i1t, I want to éxpress my appreciation
for the assistance of the Department of Justice, and particularly
its indioctment ssction. Mr., W, W. Barron and Mr, George Kneipp
have been really very generous with their time, and during the
past two or three months we have had numerous conferences, and
I am indebted to them for some of these forms that have been
Placed in the book,

This language as well &8 other language has been checked by
them, at least by Mr. EKneipp, and their attitude has been this,
that they have bean villing to offer us any possible assistance

bat at no time have they made any request or in any vay exerted
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any pressure to get us to adopt their views; and because of
their helpfulness, including these matters that Mr. Holtzoff
is Just referring to, namely, lines 30 to 35, I wvanted us all
to recognize our indebtedness to them,

That 18 all I have to say, there,

Mr, Dean, Mr. Chairman, I would 1like to argue for the re-
tention of this, because it makes clear that you can get 1t by a
bill of particulars.

The Chairman. I think the concensus is for its retention.

Mr. Holtzoff. I am not addressing my remarks to that,

Mr, Wechsler. I have this question about 1t, Mr. Chairman.
It seems it sometimes happens that an indictment which the
trial court sustains under statute A was srroneously sustained,
under that statute, but can be sustained on appeal under statute
B, wvhich vas not in the ming of the draftsman or brought to the
attention of the trial court,

Under the present rule of the Supreme Court that 1s per-
missible so long as the allegations are the same, of course,

I wonder if there is anything in this language that would alter
that rule? 1If so, I think it is a question that ought to be
considered deliberately.

Mr. Robinson. Doesn't 1ine 3% take care of that?

Mr. Wechsler. Eow about line (¢) 2, hovever, which rather

suggeads that an amendment 1s necessary?

It .mEy not be possible to get an amendment after Judgment.

Mr. Robinson. I agree with your position, and I will say

our effort has been to incorporate that view in our provisions.
5 Mr. Dession. It seems this might very well result in the

conclusion that you had a material variance, and I think your
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point is important.

Mr. Wechsler. Yes. That 1is my difficulty. Therefore, I
am wondering vwhether it might not be well to strike (c) (2).

Mr. Youngquist. Yes.

Mr. Wechsler. And let the language of lines 30-35 stand.
The result then would be that i1t is regarded as good practice,
but not essential to the validity of the document.

Mr, Youngquist. I second that motion.

The Chairman. Do you vant to take a vote on that motion
in regard to (2), Mr. Wechsler? We haven't had that read, yet,

Mr. Wechsler. As you choose, Mr. Chairmsn. T will with-
hold it.

The Chairman. We are dealing with that?

Will you read that amendment as to the written scecusation,
Read the subdivision (2) so we will all knov what it 1s,

Mr. Robinson. Beginning with line 429

The Chairman. Yes, line 42.

Mr. Robinson. (reading)

"Erroneous citation. The court is authorized to amend
an erroneous citation, rule, or other lavw, which 1s cited
a8 the basis of the written accusation, The court may
grant additional time or whatever other relief may be
proper on account of the erroneocus citation or on acecount
of the amendment."

The Chairman. Would you want that stricken out, Mr.
Wechsler?

Mr. Wechasler. I move it be stricken, Mr. Chairman, for the
reasons stated.

Mr. Youngquist. I second the motion.
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Mr. Holtzoffr. I second the motion.
The Chairman. You have a2ll heard the motion. Are there

any questions about it?

Mr. Medalie. Yes. I have myself had difficulty riﬁding
out what the statute, rule, or regulation was, under which the
Government wasa proceeding.

| Now, there is a tremendous body of criminal lav embraced
vithin "rules and regulations.” What the 3upreme Court had to
say about it in the sarly days of the nev dispensation 1s sti1ll
partly true. It is difficult for even experts to know, and
those in the very departments that fremed the regulations, just
what the regulations are; and a lawyer who has recourse only to
&n ordinary over-sized library and various services finds 1t
oxtremely difficult to find out all of these regulations.

It 1s very important for the proper preparation and defense
of a case that a defendant and his counsel should get that in-
formation. Sometimes the importance of it is not evident even
until a trial. Lavyers frequently call up the prosecutor and
say, "Well, now, Joe, for goodmess sake, will you tell me what
this rule is, vhere I can find it? Have you a copy?" And not
infrequently the young assistant district attorney says, "I will
try to get one," his knowledge being based on a memorandum that
comes from some department official, other than the Department
of Justice.

I think it 1s very important, and we ought not to delete
these things. I will agree that the right to amend ought to
exist down to and ineluding the time of trial, but the defendant
and his counsel ought to get that information.

Mr. Holtzoff. Well, I have in mind the identical situation

that Mr. Wechsler referred to. I do not think we ought to make
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the oriminal procedure more complicated than it is. Today,
suppose you indict a person for harboring, admitting that the
allegations are not sufficient to make out the crime of harbor-
ing, but they are sufficient to make the defendant out as an
accessory after the fact., That is a typlcal situation that
occasionally arises,

Mr. Medalie. This does not prevent that, It is the pover
of the court.

Mr. Holtzoff. No, but if I may finish, I understand of
course that under this there could be an amendment prior to the
trial, but suppose there is s conviction and you 80 up on appeal,
I think that the arpellate court should have the right to affirm
the conviction, if the conviction may be sustained under the one
statute or the other statute, rather than the one stated in the
indictment.

Mr. Medalie. Now, there really are different elements in
thess offences, and I think a defendant ought to have an oppor-
tunity to raise the question. If he raises the point during the
trial, or at a proper place, before the trial, he ought to be set
right, and all that 1s in this, here, is giving him an oppor-
tunity to say that he does not know, and ask to be set right,

Hov, if during the trial--now take your case--1if during
the trial of a person charged with harboring, on faots that do
not make out harboring, but which make out this "accessory after
the fact" situation that you mention, he should know that, even
during the trial. I do not say that he should raise the question
after a conviction, for the firgt time.

Nr. Holtzofr, No, but suppose he raises it by the motion

in arrest of judgment?
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Mr. Medalte. 7 V111 agree it 1 too late. He should raige
it during the trial, If at any time when he could meet the
situation, he raises it, he ought to be get right,

Mr. Wechsiler. Suppose he raises 1t during the trial, ana

fieient and thaet the evidence makes a case, The trial judge has
improperily interpreted the statute undepr vhich the indiotment 1s
based. There 1s & conviction ang Judgment, op appeal the defend-

ant renevs hig contention; the attorney representing the Govern-

on the statute which he interpretod, but there is another statute
under which the allegations of the indictment and the propos-
itions provea constitute an offence against the United States,
Why should net the judgment be affirmed? It ig now, and I“doznot
knov of any abuse incident to Procedure.

Mr. Medalie. I do not think there 1s likely to be abuse
in matters or that kind, I think that'givoa &n example of how
it 18 we are led off the track of our discussion of regulations,.

Mr. Wechsiler. Well, the régulation case may be a speciail
case, but this covers statutes as vell as regulations,

Mr. Medalie. Yes, but primarily I would like the regulation
thing attendeq to.

Mr. Wechsiler. Then I think Ve might draft a rule specif4-
cally directeqd to the regulation, where tho\violatian charged
1s a violation of the regulation,

Mr. Medalie. I agree with Professor Wechsler that in the
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1ndictmcnt, the person ought to knovw vhat the rule or regulation
is,
Mr. Youngquist. George, subdivision(2) would not take

care of what you have in mind, it seems to me, Really what You

the jury, what statute or rule op regulation they choese to
prosecute, is that it?

Mr. Medaiie. Yes, you are right, and I am villing to
limit 1t to "regulation” because a lavyer ought to be able to
find his vay around statutes, Even if it igs difficult, he can
Vith effort do so,

Mr. Youngquist. But then if Jou do require the government
to elect in that situation, the appellate court Bay not sustain
& conviction on some rule or regulation other than the elected
one, may 1t?

Mr. Medalie. You are quite right, yet we can provide for
that. The test 1s vhether the defendant has been misled honest-
ly in his defense, or 1s uninformed.

Mr. Wechsler. That is right.

Mr. Medalie. And we should make pProvision for that. I do

not believe that the demand fopr the rule or regulation should be

The Chairman, 7Is there anything else on subdivision (2)7
The motion 1s to strike it out because it is covered, as it is
claimed, by the lines 30-35, 1in the other provision at the top
of the page., Dig you wish to 8peak, Mr, wWaite?

Mr. Waite. 71 w1lll wait unti} after this motion is put,

The Chairman, No, no,
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Mr. waite, No, I am perfectly villing to vait,

The Chairman, Does 1t pertain to this motion?

Mr. waite. xo. I can vote 1n favor of this motion and
then raise what I wanted to aftervards.

The Chatrman, Oh, all right.

Ex Parte Bain, I think it 1s 121 p, 8., or something 1ike that,
Mr. Wechsler, That 1s right,

Mr. Medalie. The last time I had 1t vas in Westchester

but you know vhat I mean, The court may not amend--so the
Supreme Court said, snd the reason for that rule is that the in-
dictment guaranteed by the Constitution 1s the act of the grand
Jury, and you cannot amend vhat the grand jury did, or the grand
Jury may indiect, ang amend an 1nd1ctment, that 13 not the indict-
ment of the grand Jury. Now, that 1s not bad reasoning,

There 1a another way of dealing with 1¢, For exampie, certdn
defects, errors, or omissions may be supplied vithout amendment,
In other vords, hovever we do this, we shoulqd do 1t in such a
vay that 1t does not offend that Judieial constitutional rule,

Mr. Robinson, That is right. That case has been considered,

Mr. Medalie, But 1f you may amend the indictment, You do
infringe on Ex Parte Bain, I think,

Mr, Robinson, Where do you f'ind a Provision that the indict-
ment may be &mended? I do not know of anything in it about

amending the indictment.
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Mr. Dean, (¢) (1), 1sn'¢ 1t2?

Mr. Holtzorr. (¢) (2) 15 the one ve have been talking
about,

The Chairmen, 1p ve come down to (e) ve wii1 have open

discussion on that, 1f we dispose of (v).

took up (c) (2) was because it would bve unnecessary if we adopt
(v).

The only reason ve

Mr, Holtzorr, There 1s g motion ponding to strike out

(¢) (2), mr. Chairman,

The Chalirman, Yes, I know.

Mr. Holtgzorr. Do you want to take a vote on that?

The Chairman, 7 thought perhaps that before going down to

(¢) ve had bettep dispose of (b) ripst.

Mr. Medalte, 1 thought we hag disposed of (1),

The Chairman. ye have not disposed of (v),

because I take
i1t up in Cconnection with the

last sentence of (b), "The
ment, int‘omtion, Or complaint shoulg state”,
Mr. Medalie.

indict-

May ve vote on the question as to

vhether
(¢) (2) shoula be omitted?

The Chairman. Well, a11 right, ve w111 put that first, 1f

that 1s your desire.
(2).

There 18 a motion made to strike out (c)

clause at 8l1--
The Chairman, Do not be too modest.

Mr. Robinson, --but I do want to say this:

It may not be
in the minds of a1l of you,

but the attitude orf the Uniteq

States attorneys Properly ought to be considered. This Proposal
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has been considered at various judiefal conferences, and ve have
had the advantage of United States attorneys in the office and
othervise, and vwe have their vievs, and there 1s a fesling that
the Government would be--that is, on the part of some of them,
and on the part of some Judges--that the Government would be
weakening its position by being required to cite the section of
8 statute or rule or regulation on vhich the indictment or in-
formation 1is based.

Now, (c) (2) tends to allay the apprehension that wiil be
met by these rules wvhen they are promulgated along about two
or three months from nov if present plans mature along with it,
énd I suggest it would not be vise for us needlessly to raise
any apprehensions in the minds of s large portion of those con-
cerned and charged with the duties of law enforcement of the
Government, and I do not think personally that (c) (2) 1s ap-
Plicable elsewhere.

That 1is merely my opinion, however, and I will be governed
by what the ma jority opinion of the Committee 1s as to what you
want,

Mr. Holtzoff. I would 1ike to make a comment on that. I
think that (c) (2) makes the vork of the United States Attorney
more difficult, because I construe (¢c) (2) as 1t 1s, Mr,
Wechsler, as sort of a limitation on the last clause of (b),
vhich provides that the omission of such citation op an erroneous
citation shall not invalidate the indiectment or accusation.

Then if you edd (¢) (2), which requires the amendment of
an erroneous citation, and that gives rise to the question, what
happens if you forgot to ask for an amendment, and that is the

reason why I sam in favor of striking out (¢) (2).
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The Chairman. The only reason Mr. Wechsler made that
motion is that with the clause here, the sentence between 30-35,
(¢) (2) vas unnecessary.

Mr., Holtzoff. Yes.

Mr. Robinson. I understand that. I think it is necessary.
That is my polnt.

Mr. Weite. Mr. Chairman, in view of what the Reporter has
said, perhaps I ought to go ahead vwith what I was planning to
say before we vote on this motion,

1 am in thorough agreement with you, Mr. Holtzoff, that
no conviction ought to be peversed because of some omission in
the indictment such as referred to here. On the other hand, I
quite agree with Mr. Medalie that the defense connsel is entitled
to know with some degree of accuracy what rule or statute is
charged to have been violated; so if subsection (2) 1s stricken
out, I had in mind to suggest that wve add to the end of (Db)
this provision--(b) winds up this vay:

"but the omission of such citation or an erroneous
citation shall not invalldate the indictment, information or
complaint or any proceedings thereunder,”

I think that 1s very vise.

Now, I suggest that we add:

"1f, however, the omission or error is called to the
court's attention before the trial or during the trial, the
court may direct correction of the accusation and may grant
additional time or whatever other relief may be proper on
account of the erroneous citation.”

Mr. Robinson. May I say, Mr. Waite, that we 414 have that

originally in (b), just as you say, but it seems we get extensivel
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into an amendment by doing that, and (b) is on the nature and
contents of a vwritten sccusation, and therefore it was felt

that to be accurate in placing the matter uider a proper heading,
1t should be put down under (c) (2). That vas the reason; and
you add vhat I think probably should be added, and I think Mr.
Medalie would approve.

Mr. Medalie. -Yes.

Mr. Robinson., --that (c) (2) be amended, if ve retain that
provision, that amendment must be made before trial, If you vant
a fixed time, that it should be made.

Mr. Waite., That is the thing I am i{nterested in--before
or during the trial.

Mr. Robinson. I think that would be a goed suggestion.

The Chairman. lLet me make this suggestion before putting
the motion, to see if it meets with your approval. Everybody
seems to be in favor of section (b)., It is subdivision or sec-
tion (c) that is causing the trouble.

We can amend that, on subdivision (2), vhen we come to it,
just as you suggest, but if (b) 1s satisfactory to everybody,
jet us get rid of it, then take up (¢) as a vhole.

Mr. Waite. (b) would not be satisfactory if ve struck out
(¢). That is what I am driving at.

The Chairman. Yes. Then we can go back and amend it, if
ve strike out (c¢). Is that satisfactory to you, Mr. Wechsler,
if we do that?

Mr. Wechsler. Yes.

The Chairman. Just hold your motion in suspense untll ve
get through with that.

Those in favor of (v) as amended, or suggested, say ayse.



279

Mr. Dession. No.

The Chairman. You are not in favor of 1it?

Mr. Dession. On the grounds I stated before. I think it
to some extent contemplates the pleading in the case of &n in-
formation, and I do not want to see that done.

The Chairman. Well, it seems to be carried, and that prob-
ably will straighten itself out as ve go along with some of
these others.

Mr. Dession. I simply want to reglster my dissent on that
at this point.

(The motion was duly AGREED TO.)

The Chairman. Now, we have disposed of (v) and gotten it
out of the way. Now we will take up (c), and this section or
subdivision (2), first, upon the motion of Mr. Wechsler to
strike that out.

Mr. Medalie. Don't you want to take (1) first?

The Chairman. We will take (1) first if you prefer to do
that.

Mr. Medalie. I would like to address myself to that.

The Chairman. Mr. Wechsler has a motion. Is that with
your consent, Mr. Wechsler?

Mr. Wechsler. Oh, yes; indeed.

Mr. Medalie. The heading of (1) 1is "Surplusage.” I think
it should be "Surplusage and Variance,” and my suggestion vas
made because I still respect Ex Parte Bain--or I "fear" it--put
it any vway you vish, With due regard for my fear of Ex Parte
Bain, I vould suggest that there be no provision for the amend-

ment of an indictment, and I propose in substance the folloving

language:
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Yfhe court may direct that a word or words vhich con-
stitute surplusage may be disregarded vhere pre judicial to
the defendant or confusing to the jury, and that any vari-
ance between the indictment and the proof that has not been
pre judieial to the defendant shall be disregarded.”

Mr. Héltzoff. I vould like to say a word aboul your sug-
gestion., Judge Lindley, of the Seventh Circuit, in the Seventh
Circuit Conference, made & strong point of the desirability of
the court having pover to strike surplusage from an indictment,
because he calls attention to the fact that the jury may take
the indictment into the jury room and may read the indictment,
and he called attention to an indictment that he had in which
there vere numerous very prejudicial allegations--allegations
very prejudicial to the defendant, which were not relevant to the
charge set forth, and he felt that as a matter of justice to the
defendant there ought to be some way of striking out such surplus-
age from that so that the jndictment could not be read to the
jury vith the surplusage 1n it,

Mr. Medalie. He could have done another thing much more
simply--he could have accomplished the same result much more
simply. It isn't necessary that the jury have the indictment,
but the court can give the jury a schedule of counts, and similar
things.

When an indictment contains surplusage, it ought not to go
to the jury, and that's all there is to it, Now, a lot of dirty
remarks in an indictment about the defendant just means that the
onarnment cannot send that indictment in to the grand Jury, and
shouldn't, and just because they have gone and filed a scurrilous,

dUnwise and unwvarranted indictment is no reason vhy fundamental
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laws should be changed or tampered with. And I think generally
speaking, prosecutors do not file scurrilous indictments, In
the one instance that the Judge mentions, this thing may have

happened, but it happens so rarely that vwe are not depriving the

Government of any substantial right or the jury of any substantial

aid by ignoring that case.

Mr. Robinson. It seems to me that the point just now being
discussed indicates that the difficulty both with (¢) (2) and
the recommendations in regard to it in this matter, I do not
think that we need to look ahead to see whether or not a con-
vietion is to be held invalid or upheld. That more or less par-
takes of surgery.

But I do think that we had better consider keeping the
trial running along in a fair way, and if that requires that an
indictment with scurrilous surplusage be amended by having the
scurrilous part stricken out, or if it requires that a citation
be corrected so that the arguments of counsel and the general
conduct of the trial may be corrected, before the time comes to
consider reversing a conviction, if any, it seems to me that ve
had better use preventive methods rather than surgical methods.
That 1s a rough analogy, but that is the reasoning that I think
ought to be considered basic in vhat ve are doing here.

Mr. Medalie. 1Let us take the trial of a case 1ln which the
indictment contains certain erronecus allegations; that is, the
proef does not conform to certain allegations in the indictment.
All wve need then 1s--

Mr. Robinson (interposing). Pardon me, now, QGeorge, Jjust
right there. I think ve take that "detour" you vere speaking

about avhile ago with Mr. Wechsler. It is not Just a matter of
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having a variance, but it is a matter, as I understand Alex's
comment, when he came back from speaking at the Seventh Judicilal
Conference and told me vhat Judge Lindley had said, it was a
matter of protecting the defendant's rights.

Mr. Holtzoff. Yes.

Mr. Robinson. Before you get to a jury.

Mr. Holtzoff. That's right. The particular indlctment he
had before him vas an indictment under the Sherman Act, I think,
or under the anti-procurement act, where there wvere a lot of
factual allegations creating atmosphere, which did not relate
to the specific charge against the defendant, evidence of vhich
obviously was inadmissible; but if that indictment wvere read to
the Jjury--and I éuppose counsel has a right to read the indict-
ment to the jury in his summing up--

Mr. Robinson. Certainly.

Mr. Holtzoff. --and you can't stop him from dolng it--it
would have prejudiced the jury against the defendant improperly,
so the suggestion vas made by Judge Lindley that in order to
protect a defendant against prejudicial, irrelevant allegations
in an indictment, there ought to be some way by which it could
be stricken; and I am suggesting that, for the defendant's pro-
tection, rather than for any interest that the Govermment might
have.

Mr. Robinson. So the point isn't the matter of variance,
but it is a matter of whether we are going to privilege 1libel.
That is what it amounts to.

Mr. Holtzoff. Yes, sir.

Mr. Glueck. Let me ask, is this to be done, in practice,

on the initiative of the judge, or only on motion of the accused?
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Mr. Holtzoff. Well, ordinarily it would be done on the
motion of the defense counsel, of course, although the judge
could do it on his own initiative, but like most actions of a
Jjudge, the action would be taken on motion of the defense
counsel.

Mr. Medalie. I notice this in your subdivision (1), and
it may be in favor of what you say. You deal only with surplus-
age.

Mr. Robinson. That 1s right.

Mr. Medalie. Where the crime is alleged to have been com-~
mitted on May 1, but is proved to have been committed on June 1,
you do not provide for amendment. That, I suppose, is in defer-
ence to the rule in Ex Parte Bain.

Mr. Robinson. I think that is right.

Mr. Medallie. In other words, striking from an indictment
is Qifferent from rewriting statements in 1t,

Mr. Holtzoff. That 1s right,

Mr. Medalie. Now, perhaps we are safe on that.

Nr. Holtzoff. All right.

Mr. Robinson. I think so, George. It ties in with our
definition, too, in 30 (b).

Mr. Medalie. Do you think that 1s a sound distinction,
Judge?

The Chairman. I should think so. I think so.

Mr, Medalie. Wait, now--I just want to think down the
list of justices!

The Chairman. I suppose in that case and in others you
cannot amend the indictment if 1t changes any subastantive part

of the indictment, but Mr. Medalie, in the change of something
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that does not touch the substance of the offence, I should
think it would be all right.

Mr. Medalie. No, that 1sn't it. You can't tinker with
an indictment by rewriting any part of 1t., That I think is a
fair statement of Ex Parte Bain, without over extending its
holding.

Mr. Robinson. Well, George, there is a laler case than
that, and they cite 1t.

The Chairman. How old is the Bain case?

Mr. Medalie. It 1s 121 U.3. That 1s awfully old. Robody
reads that far back.

Mr. Robinson. 1887.

Mr. Holtzoff. There is a difference between striking some-
thing out of an indictment and changing something that 1s in it.

Mr. Medalie. Yes, that is vhat I have been pointing out.
You didn't 1listen to my statement of my own reformation on the
subject.

Mr. Robinson. Ex Parte Bain vas decided in 1887, 121 U.S. 1.

Mr. Medalie. That was in my life-time.

Mr. Robinson. There vwas also a 1940 case that vas in your
life-time.

Mr. Medalie. I haven't caught up. What does that say?

Mr. Robinson. It 18 United States versus Reisley, 32
Federal Supplement 432, in which a word had been erased from
an indictment and another had been substituted in place of 1t.

Mr. Medalie. Who declded that?

Mr. Robinson. 32 Supplement. I think there vas certiorarl
refused on that. I am not sure.

Mr. Holtzoff. That must have been the district court,
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Mr. Dean. That is the district court. What judge wrote
that opinion? Judge Supp?

Mr. Robinson. We could send and get that 32 Supplement.

Mr. QGlueck. What district?

Mr. Robinson. I do not knov.

The Chairman. We move on. I doubt whether the courts
today have any—such rigid attitudes toward either evidence or
pPleading as they may have had in an earlier day. We knovw they
had casés wvhere they dismissed complaints and indictments because
they left out a word, "dual". We have passed away from all
those rigid attitudes, and we approach it with the idea that 1if
a man has had a fair opportunity to knovw what he is charged
with, he has got to stand the defense, and I do not think we are
anyvhere near so rigid, the courts today, either as to rules of
evidence or as to the pleadings. We have gotten av#y beyond that.
We are thinking of other things today, of couiae, than the
rigidity by which everything is supposed to fit into a certain
pigeon hole; and I should hate to see anything frozen so that
ve could not put 1life into our criminal procedure to meet the
situations that have developed today.

Mr. McClellan. I stlll have difficulty with the right of
the court to make any fundamental amendment or change in an in-
dictment. I do not think we want to place this upon that ground.
In order that I may understand vhat you are doing, I would like
to know whether (c) (1) really contsmplafoa anything more than
such a change as the defendant (the accused) may ask for? And
if it doesn't, why not say that the court upon motion of the
defendant may do so and so, and not extend to the Government the

right of even changing the indictment by taking something out of
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it, because when you take it out, you do not know what the ef-
fect may be on the meaning of what you have left.

Mr. Seasongood. Suppose the court wants to do it of its
ovn motion?

Mr. McClellan. I would not let the court meddle with a
thing of that kind on his own motion. If the defendant does not
move for it, I would not let him do 1t.

Mr. Holtzoff, I second the motion that we insert those
words in (c¢) (1).

The Chairman. What 1s that?

Mr. Robinson. "The court, on motion of the defendant.”

Mr. Holtzoff. "On motion of the defendant,”

The Chairman. "The court, on motion of the defendant"?

Mr. Holtzoff. Yes.

The Chairman. That i1s (c¢) (1) I was talking about, Judge,
and you were talking about (c) (2).

Mr. McClellan. No, I am talking about (o) (1).

The Chairman. Is that satisfactory to you, to put "on
motion of the defendant” in?

Mr. MoClellan. Yes, sir.

Mr. Seasongood. I do not see why you should limit it in
that way. Suppose the defendant is not properly represented,
and the court thinks i1t is injurious to the defendant. I do not
see why he should not have the pover to strike it out.

Mr. Holtzoff., The court could suggest to counsel that he
make the motion.

Mr. McClellan. Oh, yes; that 1s so.

Mr. Wechsler. I vonder, Mr. Chairman, if it would be

equally acceptable to use the words, "for the protection of the
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defendant,” instead of "on motion of the defendant,” which would
interpose the limitation that is desired and still eliminate
the necessity for a motion.

The Chairman. Judge MeClellan?

Mr. Youngquist. The danger on that would be that the de-
fendant may disagree with the court as to vwhat is or is not
for his protection. I think it might better be left.

Mr. Seasongood. That will infuriate the prosecutor.

With the explanation that Mr. Holtzoff makes, which had not
occurred to me, that the judge can say, "Well, you move to
strike that out,”" I would withdrav wvhat I sald.

The Chairman. Is there anything else now about subdivision
(1)2

Mr. Medalie. Yes. It should not be limited only to sur-
plusage, because any other change made on motion of the defendant
ought to be validated. I think consent of defendant would cwre
a violation or any infringement of the Ex Parte Bain rule by the
court.

Mr. Youngquist. I wonder if you are right about that,
Judge? Suppose it is an indiotment for an infamous crime, or a
capital offenee. it does not call in the class of informations,
at all.

Mr. Medalie, Well, we have no trouble with informstions.

Mr. Youngquist. No.

Mr. Medalie. DBecause they are not upon an act of the grand
Jury.

Mr. Youngquist. No.

Mr. Medalie. And therefore do not ofime within that condemn-

ation.
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Mr. Dession. We are allowing a defendant to waive indict-
ment.

Mr. Youngquist. I am thinking of a class that may be
prosecuted by information. There you might have the right to
provide for amendment and all that, but where you have a crime
that must be prosecuted by indictment, I doubt the advisabllity
of going beyond what is here proposed.

Mr. Medalie. You can vaive indictment, why can't you do
anything else with the indictment?

The Chairman. I will tell you vhy, along the line you
speak of. If a Jjudge dismisses &n indictment, the Govermment
has an appeal, doesn't 1t?

Mr. Holtzoff. No, not under the federal statute.

The Chairman. Don't they, under federal statute?

Mr. Holtzoff. Only if a constitutional question is involved
or a question of statutory construction. We have been trylng to
pass an act to enlarge our authority to appeal, 8o as to cover
such cases as that,

The Chairman. Of course, the reason he dismisses an indict-
ment is because it doesn't state facts sufficient to constitute
the crime.

Mr. Holtzoff. The Government has no appeal, unfortunately.

The Chairman. Then my objection would not apply.

Mr. Wechsler, Ordinarily it involves the construction of a
statute, if it is on the ground that the indictment does not
conastitute a crime. It is only vhen there 1s poor pleading that
there is no appeal.

Mr. Holtzoff. I know, but the Supreme Court has held,

hasn't it, that vhether the facts constitute a crime is not a
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statutory question, unless the meaning of the statute is in-
volved? They have declined to entertain a good many of our
appeals where we have pressed that question.

The Chairman. Well, gentlemen, what shall ve do, now, with
subdivision (1)? We have got "Surplusage and Variance.”

"Phe court, on motion of the defendant, is authorized
to strike from the indictment™
and the rest remains as it is.

Mr. Holtzoff. I move we adopt (c¢) (1) with this change,

The Chairman. "On motion of the defendant?”

Mr. Holtszoff. Yes.

M¥r. Wechsler. Mr, Chairman, if there is to be a motion of
the defendant, may we not eliminste the words beginning with the
word "especially” in line 397

Mr. Holtzoff. Yes.

The Chairman. Take "specially® out?

Mr. Wechsler. Take out everything--"especially" and every-
thing after that in the paragraph.

Mr. Qlueck. Everything after that.

Mr. Wechsler. Since it is to be on motion of the defendant,
I should think that the requirement that it be pre judlicial to
the defendant is unnecessary.

The Chairman. Yes. Do you want to take out "variance"?

Mr. Robinson. George says "variance" may go out of the
title.

The Chairman. Well, you read it as it is now, Mr. Robinson.
Will you read it as 1t 1s now.

Mr. Robinson. (reading)

"Surplusage. The court on motion of the defendant is
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authorized to strike from an indictment, an information,

or a complaint a word or words which constitute surplusage.”

The Chairman. Those in favor of this--

Mr. Medalie (interposing). Excuse me, May I make another
suggestion? Why "is authorized"? Why not "may"?

Mr. Youngguist. "May."

Mr. Robinson. All right.

Mr. Youngquist. Leave that to the style cormittee.

Mr. Seasongood. I still think you ought to give the Govern-
ment a locus penitentise and let 1t strike out anything as sur-
plusage? I do not see any use of limiting that power in the
court.

The Chairman. Does anybody else wish to say anything? If
not, I will put the motion as to whether we shall adopt sub-

division (1) as just read.

U WES——

e I
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The Chairman. Nov ve come to Mr. Wechsler's motion to
strike out subdivision 2. That 1s open to further discussion,
if any.

Mr. Youngquist. Should we consider in connection with
that Mr. Waite's proposed addition to (b)?

Mr. Holtzoff. Why not consider Mr. Wechsler's?

Mr. Youngquist. They involve exactly the same subject
matter.

Mr. Wechsler. Mr. Chairman, might 1t help in the consider-
ation of this if instead of moving to strike (¢) (2) I move
that the question be referred back to the Reporter for further
consideration? my purpose being to achieve a result under which

a judgment will be affirmed i1f the only vice is that the statute
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vas wrongly cited, my further purpose being to adopt any proper
regulation for the trial, for notice to the defendant, especially
in the case of regulations.

That further study may be deemed to be wise, it seems to
me, rather than to simply to operate on the text. We have got
& problem here that requires attention.

Mr. Dean. Second the motion,

Mr. Medalie. I go along with it, provided that when ve do
take care of this business sbout informing counsel--

Mr. Robinson. You want those words in about the time
1imit, that the court is only authorized before trial?

Mr. Seth. At or before trial.

Mr, Medalie. I do not think you need that here, but the
first thing is to get this out. The next thing to do is, either
nov or later, to make provision for supplying the defendant with
information as to regulations and rules.

Mr. Holtzoff. 1Isn't that all taken care of by Mr. Wechsler's
suggestion?

Mr. Youngquist. Yes.

Mr. Holtzoff. I think 1t is.

Mr. Medalie. I d4id not understand it that way.

Mr. Youngquist. Yes.

The Chairman. Mr. Waite?

Mr. Wechsler, I think Mr. Waite's point would be covered
by my suggestion, Judge Crane.

The Chairman. I wonder if he would be willing to write out
vhat he has, here,

Mr. Wechsler. He has written it here, and I will read it

to the Commlittee if I can make out his handwriting.
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The Chairman. Have him write i1t out and submit it to the
Reporter, if he can do that. He is absent, but if he will, we
vwiill have him write out what he has suggested and submit that
to the Reporter and see whether it has suggestions to be adopted.

Mr. Wechsler. Yes.

(Mr. Waite later vwrote out a memorandum eantaining his
suggestions and submitted them to the Reporter, Mr. Robinsqg.)

Mr. Seth. It is understoed, I take i1t, that the last three
1ines, 45, 46, and 37, are to be retained in principle?

_ K. Weohsler. TYes. o o w&’
he Chairman. Now we come to (3). Will you read that.
Mr. Robinson. (reading)

" amendment of Information by Adding a Defendant. The
court is authoriged to amend the 1§rormation at any time
before trial, upon cause shown by the United States attorney,
by adding a defendant or defendants.”

1 take it that as a matter of style you would wish to make
the same suggestion Mr.. Youngquist made & minute ago, and say,
"fhe court may amend"? »

Mr. Holtzoff. No, I think it ought to be, "The court may
permit the information to be amended."” It would be counsel that
does the amending, I think.

Mr. Medalie. That is right. Why 1imit it, in the case of
{nformations, or to adding a defendant or defendants, in view of
the fact that an information is exactly of the same nature as a
complaint in a civil action?

Mr. Robinson., Would you vwish to add "somplaint”™ there?

Mr. Medalie. No, I don't mean that. I mean, vhy not permit

any legitimate amendment of an information vhiohAyou vould admit
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of a pleading in a civil case? because your information is
practically of that character. It is not the act of a grand
jury vhich gives 1t sanctity.

Mr. Robinson. I would be willing, dbut I thought you or
the other members of the Committee would not be willing to go
that far.

Mr. Youngquist. I think we should also include the com-
plaint with the information.

Mr. Robinson. Yes,.

Mr. Medalie. My point is that we deal with this the same
ag if 1t vere a pleading in a civil case,

Mr. Glueck. There being no obstacle, let them add anything.

Mr. Medalie. Anything that is just,

Mr. Dean. S8trike out everything after the comma in 50.

Mr. Holtsoff. No, I think we should strike out the words
of line 50, as well, because the occasions might arise making
amendment desirable during a trial.

Mr. Youngquist. Yes.

Mr. Robinson. I think the Committee turned that down at
the September meeting.

Mr. Dean. That is pretty late notice to a man that he is
going to be-~--

Mr. Robinson. I think the record shows that you turned
that down, but if you are going to change your mind on it now
it is all right with me.

Mr. Holtzoff. I think we might reconsider it. Hope 8o,
anyvay.

Mr. McClellan. 7You could not amend the information by

adding a party defendant at the trial.
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Ar. Burke. That is pretty late notice, I think.

Mr. Holtzoff. No, but if you are going to have general
permission to amend, it seems to me you ought not to limit 1t to
before the trisl.

Mr. Glueck. Why not say, "by adding a defendant or defend-
ants, before or during trial? *

Mr. Holtsoff. Why not just run 49, standing alone, and
strike out lines 50 and 51%? Why would that not be sufficient?

Mr. Glueck. I suppose so.

Mr. Holtsoff. The court could permit the information or
complaint to be amended at any time.

Mr. Dean. But the word just before, I think, has to do
vith parties, that you ean amend by adding a party. Do you
wvant to amend it at any time?

Mr. Holtgoff. You can leave that to the discretion of the
court.

Mr. Seasongocod. The court would not amend after the trial
has begun, by adding a party.

Mr. Holtzoff. No, I couldn't conceive of any court doing
that.

Mr. Robinson. Might try 1it!

Mr. Longsdorf. Mr. Chairman, if there are going to be new
defendants, they might claim the right to be indicted. They
have not waived anything. I do not know that we ought to take
care of that in this rule, but I would like to call it to the
attention of the Committee,

Mr. Holtzoff. No, I do not think this would permit the
addition of a person to an information wvhere the information

charges an infamous crime.
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Mr. Longsdorf. I do not, either.

Mr, Robinson. This rule is based largely on s New York
case., Mr. Wechsler has a book with the citation 1n it, It is
a 8trevwl case, you will recall, in which there vas a conspiracy
charge against two defendants named, and the statement made that
there were three unknown conspirators. The statute of limitations
was about to run, and the other conspirators were dliscovered,
and so the United States attorney was faced with the difficulty
of getting all of them joined in the same indictment or for the
same trial, and the opinion was by Judge Hand, in which he
pointed out that the United States attorney had made a mistake
in dismissing, or trying to dismiss, the first indictment against
the original two named conspirators, in order that he might
join them with the three, later dlscovered.

I am stating the facts just to show what confusion can
result in cases of that kind where you cannot join defendants.
The conviction was sustained, but it caused a good deal of
difficulty in court, clear on up to the Circuit Court of Appeals.
I just refer you to the opinion, as the courts say, rather than
try to state it more exactly, but I would like to call attention
to the fact that this possible joining of defendants is a pro-
vision that ogght to be in our rules.

The Chairman. We agree that it is going to be restricted
to just joining defendants?

Mr. Medalie. No.

The Chairman. That is the point?

Mr. Holtzoff. No.

Mr. Medalie. My proposal is that the power to amend shall

be as broad as 1t is in civil cases.
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The Chairman. That is another matter, isn't it?

Mr. Robinson. Yes,

The Chairman. Yes.

Mr. Robinson. Either another clause or a second sentence,

Mr. Holtzoff. I vould like to move that ve amend (e) (3)
so as to read as follovws:

"mhe court may permit the information or complaint to
be amended at any time except thata amendment adding &
defendant or defendants may be made only before the trisl."
I think that would meet Judge McClellars point,

Mr. Medalie., How do you amend a complaint, vhich is an

affidavit? Somebody swears that certaln facts are true.

Mr. Holtszoff.

The information is sworn to, too.

Mr. Youngquist. He would make a supplemental complaint,

wouldn't he?

Mr. Holtzoff.

Yes.

Mr. Youngquist. Wouldn't that serve the purpose?

Mr. Medalle.
Mr. Holtsoff.

The Chalrman.

I guess that would be the anawér:.
Yes.

You have heard the metion. Is there any

other discussion as to this subdivision (3)? Those in favor of

the amendment as proposed by Mr. Holtzoff please say aye.

(The motion was duly AGREED T0.)

The Chairmsn.

Now, (d), we come to, "Dismissal.”

Mr. Seasongood. Excuse me, did you insert somsthing, now,

about variance in here?

Mr., Holtzoff.

I think the rule on "harmless error" takes

care of that, does it not?

Mr. Medalie.

M

I think it does.
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Mr. Medslie. I think it does.

Mr. Robinson. Well, I might say to that, Alex, it 1s
taken care of in chapter V, on Pleas, Motions, and so forth,
or perhaps on trial, At any rate, I think that can come up
later, Mr. Seasongoed.

Mr. Seasongood. All right.

The Chairman. Nov we come to the Dismissal, subdivision
(d). Would you mind reading 1t?

Mr. Robinson. (reading)

"Dismissal. The court may dismiss the written accus-
ation upon the motion of the United States attorney, or
after hearing evidence in support of the motion to dismiss
or of the written accusation.”

That is of course one of these subdivisions that are set
up for the committee's discussion; that is, to start on. I
realize that the time for dismissal or nol-pros needs to be
vorked out more fully than that. I simply want your vievs on
it, I take 1t that first clause is clear. That amounts to
nol-pros.

"fhe court may dismiss the written accusation upon the
motion of the United States attorney* * *»"

Mr. McClellan, That's 1t.

Mr. Medalie. No. I would like to say something on that.
The United States attorney files a nolle, and it 1s no longer
any of the court's business. I know that here and there, there
are some dlstrict judges who tell the clerk, "Now, don't you
file this, until I pass on 1t," but the conduct is absolutely
illegal. Today, the @overrment may dismiss any indictment by

the filing of a nolle, and the judge has nothing to do with it.
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This rule abolishes that right of the Government.

Mr. Robinson. The question 1s whether wve abolish it.

The State practice in many of the Btates is to reguire that a
nolle pros cannot be granted except by consent and approval of
the court.

Nr. Medalie. That is trus, and that is certainly the law
in New York.

The Chairman. May I interrupt you?

Mr. Waite,we:sshike out subdivision §2) on which you made
suggestions to amend subdivision (v), by addiné vhat you read,
and ve hav; dealt with it in this vay; Subdivision (2) 1s to
be rewritten, taking into conaidefation everything that has been
said, and I would like to have you, if you will, submit to the
Reporter for his consideration what you read to us,

Mr. Waite. I will read 1t, and the stenographer will take
it, is that 1t?

Mr. Robinson. To save time, just write it out and hand it
to us.

Mr, Waite. All right, I will do it that vay.

The Chairman. Is that satisfactory to you?

Mr. Waite. Yes.

Mr. Robinson. Now, vhat is your suggestion?

Mr. Medalie. The nol-pros situation is this. The United
States attorneys, with the possible exception of one district,
today, do not file nolles without the approval, theoretically,
of the Attorney General. Actually, whoever happens to be in
charge of the particular bureau that has charge of that particu-
1ar class of indictments. That is correct, isn't 1t?

Mr. Holtsoff. That is correct.
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Mr. Medalle. My time, and that of my predecessors, 1s
filed vith nolles, regardless of Washington, and it was so
understood. The reason of course is that it is a large, re-
sponsible office, and you can't stop and have other people, who
do not knovw anything about it, go and veto the detalls--the
conduct of & going business that is operating on & large scale.

Furthermore, the kind of people vho deign to be United
States attorneys in the southern district would not let anybody
veto it if they vanted to do it! Is that still the rule?

Mr. Holtzoff. The rule is that, in the Southern District
of New York, and in the Distriet of Columbia. The United
States attorney is not required to get authority of the Depart-
ment to nol-pros.

Mr. Medalie. All right.

Mr. Holtzoff. And that is due in part at least to the
large volume of business in the two distriects.

Mr. Medalie. Yes. The reason in the Southern District
vas something else, and make no mistake about that. Well, ve go
on from that point.

Mr. Youngquist. Shall ve leave?:

The Chairman. Yes.

Mr. Medalie. As a general proposition, there is no
problem, no abuse.

Mr. Holtzoff. WNo.

Mr. Medalie. --no lack of control; and I have never heard
a scandal in connection with nolles anywhere in this country,
in any administration.

(Whereupon, at 11:55 a.m., the Committee recessed until

1:30 p.m. of the same day.)
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AFPTER RECESS

(The Committee wes called to order at 2:45 o'clock

p. m., Mr. Crane acting as Chairman.)

THE CHATRMAN: Gentlemen, shall we continue. T think we
were dealing with Section D.

MR, HOLTZOFF: I move that we strike out the rule.

MR, MEDALIE: This says "After hearing evidence in support
of the motion to dismiss."

THE CHAIRMAN: What do we need this section for?

MR. MEDALTIE: The court may dismiss it because of motion
which appears, thet the indictment does not csuse a crime.
There sre still other situations. The court may ssy there is
no use wasting three weeks trying this case, you haven't got a
case, we will jJust dismiss it, on motlion made by the defendant.
Then you have another cese where an indictment has not been
tried for about four yesars.

MR. HOLTZOFF: There is & rule, for example, about dils-
missing en indictment if the evidence is insuffiocient.

MR. MEDALTE: 8o there sre situations covered.

THE CHAIRMAN: Any objection to striking 1t out?

MR. SEASONGOOD: Mr. Chairmsn, this rsises an important
questlon of policy; that is, whether 1t shsll be necessary to
get the aporoval of the judge before the indictment may be
nolled. I understsnd in many States it 1s negessary to get the
consent of the judze. I have seen cases nolled which in my
opinion should not have beren nolled. I have geen sgome casges
nolled after intercession from Washington; also some gross

income tex fraud cases.

Row, what is wrong with heving the presecutor get up and
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g8y in open court why he wents the case nolled and letting the
judge decide whether it should be nolled?

There 18 no doubt in my mind that your existing law 1is
that the prosecutor may just nolle the case and the judge has
nothing to say.

THE CHATRMAN: State law?

MR. HOLTZOFF: It is just common law.

MR. SFASONGOOD: So it would be within the scope of the
rules to change that if we hed & mind to.

MR, HCLTZ0FF: I believe that the present system has
worked on the whole very well without any particular abuses
because, as Mr. Medalie has pointed out, the federal prosecutor
ie not an independent officer, he is under the supervision of
the Department of Justice, and the practice of the Department
1s that 1ts consent must be obtained by the United States
Attorney before any nol-oros is entered, with exception of two
districts, but the Department would have the right to change
the practioce in those two districts if desirasble; so you don't
have the system of independent proseotors who have no one te
control them.

THE CHAIRMAN: I think the practice almost uniformly
throughout the State courts is the indietment cannot be dis-
missed without the aporoval of the court.

MR. HOLTZOFF: Well, the federal system has worked well
enough. There 18 no particular resson for changing 1t if the
situation has not been abused.

MR. MEDALTE: 1In New York it may be dismissed only on motion
made and on order of the court. You have as many independent

district attorneys as there are counties. In other words, you
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haven't got a Government. Over and sbove Government you have a
1ot of these officials aided and sbetted by our Constitution
that gives you a government without a head. You have to do 1t.
Because some 1ittle fellow with sbout 3,000 votes in his county
hes all the power of the United States. There is no govern-
ment.

MR. YOUNGQUIST: You would have those ceees inthe federal
courte.

MR. MEDALIE: They are rare. You see, this is the part of
responsible government. The district attorney is supervised,
not theoretically but actually, and very generszlly, and 1s
responsible to the Department of Justice. If that Department
goes wrong the President has to deal with 1t, and if it 1is
serious enough he gets the blame from the press and the people.
You have responsible government even though it seems to be
removed from the people; whereas, in the counties, for

instance, 1n New York, you have the burdens without having a
particular government. You have to have a rule like that in
New York because you don't have the responsible government you
have in the federal courts. It will be corrupt at times; it
has been; and the peovle knew it.

MR, YOUNGQUIST: I had 3% yesrs' experience, and in
thousands of ceses 1t is open to abuse, but I think the dangers
of abuse are not sufficiently great to require teking away from
the Department of Justice--that 1s the way 1t really works out

~-the right to file a nol-pros without the consent of the court.

THE CHAIRMAN: Those in favor of striking this provision

out say "aye."

(There wae a chorus of “ayes.")
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THE CHAIRMAN: Contrery, "no."
(There wes a chorus of "nays.")
THE CHAIRMAN: To make sure, supvose those in favor hold
up their hands.
(Hands were raised.)
THE CHAIRMAW: One, two, three, four, five, six, seven.
Those opposed?
(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven.

MR, WAITE: Mr. Chairman, I missed a part of the disous-
sion this morning. What would be the subatitute if D is
stricken out?

THE CHAIRMAN: The point is this, that the Attorney
Genersl has the right to discontinue any prosecution without
the consent of the court. That is what they have been talking
about. That has been the practice, the custom. They say it
1s the law. And the court does not now have to approve. They
can dismiss 1t or not prosecute 1t without the Judge's consent.
Now, they eay this changes the whole system, that they cannot
dismiss without the court's consent.

This does not apply to motions made st the end of the case
on the evidence. That will be tsken care of.

MR. WAITE: T notice s great ms jority of the Staote
statutes redquire the consent of the court.

THE CHAIRMAN: Yeg.

MR, HOLTZOFF: I think Mr. Medslie explained very clearly
the difference between the State and the federsl rule. In the

federal system you have your prosecutor supervised aotively,

not only theoretically.
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MR. GLUECK: To what extent is that so? To what extent do
vou peview the equities? Mr. Youngquist speaks of thousands of
cases. He oould not possibly review thousands of cases.

MR. YOUNGQUIST: This is 3% years. First, 1t was reviewed
by my staff, and then it came to me.

MR. MEDALIE: How do they do it in England? The Crown
prosecutes, or it discontinues the prosecution. The judges
have nothing to do with it.

THE CHAIRMAN: But now things are turned sbout. Instead
of ue going back 250 yeers to find what they 414, they are
coming over here now to find out how we do.

MR. GLUECK: Mr. Chalirman, one of the ways of controlling
the abuse in Stste prasctice hss been--and I don't think it has
worked very well in our State--to reuuire the district attorney
to note on the bzck of the indiotment the ressons for the nol-
pros.

As you might expeot, those reasons quickly f2ll into
rather mechanical routine statements such as "insufficient
evidence." There 18 nobody there to check up on whether there
is sufficient evidence.

Now, one of the reforms suggested for that was to assign,
say, one of the judges to the job, 82y, of checking up on the
abuse of disoretion in this matter of accepting a nol-pros,
etoetera.

Now, when we turn to the federal situation here agsin, the
question arises whether thie new office of the Administrater of
the Courts, which is a sort of superintendent of justice, 1is
not in a pesition, together with the assistsnts of the Attorney

General's office, to guard against sbuse of this thing on
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anywhere nesr the scale that has occurred in certain counties.

Now, we have run into that problem in seversl of these
rules. We must not forget that we now have a federal ageney
whose Job 18 to loock after the processes of judgment and see
vhether or not certain abuses cannot be avoided. So I would
like to know practiecally whether thet new office has done any-
thing, or would contemplate doing anything, with reference to
keeping sort of a check-up on the exercise of discretion.

MR. HOLTZOFF: The Jjurisdiction of that office 1s confined
solely to what might be called the businese side of the courts,
not to the exerolse of discretion eilther by counsel or judges,
because that would be an infringement into the Judielal field.

MR. GLUECK: Well, what about the Attorney (eneral's
office in actual practice?

MR. HOLTZOFF: Well, in actual practioce before the United
States Attorney nol-proses s case he submits the matter to the
Attorney General's office and requests permission.

Now, that 1s not perfunctory. He submits s memorandum
summarizing the case giving his resgons, and 1f the ressons are
not sufficient there 18 a check-up, so, after 2ll, 1sn't this &
fact, we want to change existing praetice in those matters in
which existing practice has developed evils or abuses or
defects? There is no system of abuses or evil that has
developed on any important scale so far &8 nol-pros in the
federal court 1s concerned. After 8ll, the people are afraild
of giving that authority to the prosecutor in the Stste court
because the prosecutor might be subject to improper influence.
Thet 1s the only resson. And that 1a due to the faot that the

average county orosecutor is steeped in politics in the first
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place, and, in the second place, no one has any control over
him. You don't have that same situation here.

MR. YOUNGQUIST: You don't have it to the same degree,
perhaps.

MR. HOLTZOFF: Justice Holmes said difference of degree
is sometimes equivalent to difference in prineciple.

THE CHAIRMAN: May I suggest that the practice of resting
the power with the Atterney Genersl has existed for a long
time, and still exists, that if we sre going to do it we ought
to do so with the pretty firm conviction that it needs changes;
and the vote here is about equaslly divided. Would you advocste
a change under those circumstances? 1 suppose if you felt
there was any real reason for changing it and requiring the
consent of the court, that we might put this in dual form, one,
the present practice, and suggest the other requiring the con-
sent of the court, so they will open it for discussion either
by the judges of the court, when we submit this to him, or by
those of the bar associations who mey have had experience such
as ststed here; or by members of Congress when submitted to
them. If you were going to change the practice which has
existed for so long a time, and which may meet with the oppo-
sition of the Attorney General in Congress, 1s there any harm
in submitting both waysa?

MR. ROBINSON: Well, I wonder whether we are distinguishing
the difference between supervision of United States Attorneys

by the Attorney Genersl. I think we are all agreed that that
has been a wise provision. Therefore, we are not considering
the abolition of that plan. The only question 1s whether

after the Attorney Genersl has approved the nol-pros whether or
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not the judge then shall have the power to pase on or ais-
approve the recommendation which the United States Attorney
then makes in his court. I am not sure yet what the federal
judges' attitude will be. I would like to hear from Judge
McLellan on that. I want to say that the Committee has not
received recommendations that the present rule should be
changed in not requiring the approval of a judge for dismissal
or noel-pros.

As I stated to you in September, and as I stated to you
in this letter, one of the governing principles we have
adopted is to place full confidence in the trial judge as well
as full responsibility. Now, if the matter of dismissal of
prosecution is not to be left in the hands of the trial judge
we pre departing from thst peliey. If there is good reason
for that departure, I think that is all right, but if we are
departing from that rule we need to do 80 on full considera-
tion,

THE CHAIRMAN: Mr. Mclellan, why don't you tell us what
you think about it?

MR. McLELLAN: I think what Mr. Robinson has so oarefully
stated is not to be applied to a situation where we are dealing
wilth something started by the Government, and the question 1s
whether the Government should be permitted to drop i1t. Ve
have had this federsl practice for all time. So far as I know,
it has not been suybjected to extended abuse, and if it were to
be abused, the power to nol-pros, I don't know of any more
effective way of bringing about such sbuse than to require that
the judge shall lend his support to a nolle prosequi. We know

perfectly well in desling with the United States Attorney
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you become acquainted with him, you don't know the evidence on
which the indictment is founded. He comes in to see you, if we
have such a rule as this, he says "I would like to nol-pros
this case, but the rule is that I must get your consent.*
Wouldn't you ssy to him, "What is the resson for 1tt* Yes, I
think we would all ssy that. Well, he ssys, "Well, the evi-
dence 1s insufficient. When the indictment was returned we had
some evidence, but we found out that that evidence 1s really
not to be trusted." Or if some other reason. The ordinary
Judge-—and, we have to deal with the ordinary judge--would say,
"Well, you sre in a better position to deal with that than I
sm. I think I will give my consent to 1t." And so he gets 1it.

Then he nol-proses a case that perhaps he would not have
had the courage to nol-pros exceptfor the fact he could share
the responsibility with the Judge.

I think we ought to be very, very careful of changing this
long-established praoctice. Because I think the province of
the court would in many inetances become perfunctory.

THE CHAIRMAN: Now that we have heard more discussion on
this, more ressons, shall we vote agein on 1t?

MR. ROBINSON: May I ask one other question,

As Mr, Medsalie has sald, this matter of dismissal runs
2ll through the proceeding., If we have a general rule about
1t--1f we strike it out here we don't have s provision on it
that 1s ss genersl as this provision, and By question is if we
strike it out what are we going to do for a substitute? Mr.
Holtzoff sald ther- is another rule or two where nol-pros is
permitted. I wish you would cite those rules.

MR. HOLTZOFF: I Aaidn't say that. There are rules as to
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different types of dlsmissals. I think the firet question ls,
ghall we strike this out, and then we can take up what shall we
substitute for it.

THE CHAIRMAN: Mr. Dean.

MR. DEAN: Mr. Chairman, on the question of substitute,
in view of the very reslistic remarks made by Mr. Justice
Mclellan, I would like to suggest this as a substitute:

A written accusation may be dismissed upon motion of the
United States Attorney providing the reasons are made knowhn at
the time of Adismisssl. A dismissal may be made by the court
8t any stage of the proceeding upon good cause shown.

MR. WAITE: Would you state the reasons therefor should
be entered in the record?

MR. DEAN: Well, they would be.

MR. WAITE: If *made known" mesns "entered on the record,"
I would be g12d4 to second your motion.

MR. DEAN: fThat is what I mean.

MR. HOLTZOFF: I don't like the idea of the reasons being
stated because that seems to insert into the rules an expres-
sion of suspicion that there might be wrongdoing, and I don't
think we ought to have a statement of that kind in the rules.

MR. GLUECK: I don't sgree with that. We have shown that

abuses have existed.

MR. HOLTZOFF: I don't knew that they have.

MR. YOUNGQUIST: I don't know of any.

MR. GLUECK: But you have not investigated all prosecutions
from time immemorial.

THE CHAIRMAN: When they come in and recommend that indiot-

ments be dismissed, I require a written statement from the
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district attorney of the reason eo it would appear there, and
1t was written on the indictment and filed. Now, when anybody
else eame around to find out why an indictment was dismissed

it saved s great dealof trouble for the distrioct attorney or
the judge. All they had to do was to send and look at the reo-
ord., It was all publie. It was filed right on there. And I
414 that.

MR, DEAN: It was protection to the prosecutor.

THE CHATRMAN: It was protection to the prosecutor.
Beczuse as time goes on you have that stetement right there.

MR, WAITE: 1In addition to that it is very desirable, as
a matter of stetistices. I don't think it is casting any
aspersions in inquiring of the dlstrict attorney the number of
prosecutions thst have been dismissed, and the reazsons why
they are dismissed.

MR. ROBINSON: I think it is protection for the Attorney
Genersl. We have just had this situation about the W.P.A. out
in Indiana. Mr. Dean knows sbout 1t. So does Mr. Holtzoff.
My only suggestion would be I think the United States Attorney
Genersl has had his position strengthened greatly by the fact
that the reasons were stated for the dismisssl. So apparently
he does 1t anyway.

MR. HOLTZOFF: I believe the reasons should be stated in
those csses, but I don't know why we should make them required
rules, I don't object to having the ressons stated, but to
make that a requirement 1s another thing.

MR. MEDALIE: T nolled many ocases, most of them inherited
oases, because my predecessors nolled only current cases, so I

had a tremendous accumulation. There wasn't one of them in
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which my own nolle wss not attached to a paper called a recom-
mendation, eigned by one of my assistants, setting forth the
facts or the law, or whatever the reason was, with falr
detalls.

The federal nolle runs a page and a half, including, for
example, the nolle of the case of the United States against
Fritz von Papen, and things of that sort, giving the reason,
stating where we had looked for evidence, even attaching let-
ters showing whether the State Department had anything, the
Justioce Department had anything, the F.B.I. had anything.
Consistently we 41d that.

Now, it is done anyhow.

MR. YOURGQUIST: May I ask, was that statement filed with
the court?

MR. MEDALIE: Oh, yes. Always filed with the court. And
with my assistant's signature, on whom I relied. Obviously, I
could not know everything. Because I had 65 assistants.

MR, HOLTZOFF: W¥ould you make the situation compulsory?

MR, MEDALIE: Let me give the New York statute. The
court may either of 1ts own motion or on motion of a distriet
attorney order an indictment to be dismissed. In such a case
a written statement of the reasons therefor shall be made by
the court and filed as a public record.

MR. YOUNGQUIST: By the court?

MR, MEDALIE: Yes. All the court need do is say, "On the
district attorney's recommendation,® whioch states all the
reasons, |

THE CHAIRMAN: The ocourt states it for the record.

MR, WAITE: I have here the statute of 14 qifferent States,
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whioh reads this way:

"The oourt may, either of its own motion or upon the appli-

cation of the distriet attorney, and in furtherance of justlce,
order any action after indictment found or informatilon filed to
be dismissed; but in such cases the reasons of the dismissal
shall be set forth in the order, which must be entered on the
minutes.*

THE CHAIRMAN: If the reason is given anywhere, it may be
connected with the indictment.

¥ow, that motion by Mr. Dean--would you read it again?

MR. DEAN: The only difference between mine and the one
Mr. Medalle read for New York, and Mr. Walte read for 14 States,
is that under this one the diatrict attorney, if he entered a
nol-pros, would not have to get the approval of the judge. And
1t resds, "The written accusation may be dismissed by the court
at any stage of the proceeding upongood cause shown."

MR. HOLTZOFF: Should it not say, "The United States
Attorney may dismies*?

MR. DEAN: That would be better.

MR, LONGSDORF: I don't want to prolong this and propose a
rule for the exceptional case, but I have a csse in mind. There
was a case in the Southern Distriet of Califernia where several
men were indloted, I think for some espionage or violation of
that kind, and one of them apparently was a digomatic agent, or
semi-diplomatic agent, for s foreign government, snd the Aistriot
attorney nolled the proseocution against that one and continued it
ageinst the other one, and he did not want to give any reasons
why he did it, but the intimation was very, very strong that it

was because of some information that came through the Department
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of Staste. And there was a prolonged discussion at the confer-
ence over that very thing, and I thinkthe predominant sentiment
of the conference was that reasons of that xind ought not to be
disclosed.

THE OHATRMAN: I happen to know the situation in this
case. The United States Attorney was direoted by the Depart-
ment of Justice to nol-pros an indictment ageinst the foreign
agent. This in turn was done at the request of the State
Department, and the reason the State Department was anxious
not to prosecute was that the defendant had pleaded not gullly,
and in order to prove the case against the defendant it would
be necessary to reveal certsin gecrets to the defense, which
would have gone to the foreign government whom the defendant
represented, and the State Department felt that 1if the forelign
government d4id not Xnow these secrets they would rather forego
punishing this particular defendant rather than have the infer-
mation transmitted to the foreign government.

Now, all these reasons could not be stated in the nol-
proas. The United States Attorney just entered the nol-pros at
the direction of the Attorney General, He was confidentielly
informed, of course,

So there sre exceptional cases where 1t would not be
practical to enter the reasons on the record.

Now, I don't know whether you want to leglslate for an
exceptional osse. I don't see why in a case of that kind they
could not simply state the fact, for reasons of state.

MR. DEAN: The question 1s how fully you are going %o
state the reasons.

THE CHATRMAN: Yes., It could almost appesar on the face
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of the indictment as to that.

MR, STASONGOOD: May we have the advantage of hearing
from the American Lew Inatitute on 15?7 Mr. Walte?

MR. WAITE: The rule provides both for consent of the
court and the reasons of the court; elther on apolication of
the prosecuting attorney or upon i1ts own motion it may, in
1ts discretion, for good cause, order that a prosecution by
indictment or information be dismissed. The order for dis-
missal shall be entered of record with the reasons therefor.
No proseocution by indctment or information shall be dismissed,
discontinued, or abandoned, except as provided in this chapter.

THE CHAIRMAN: Power given to the court instesd of the
Attorney Generasl.

MR, WAITE: Either on apolieation of the prosecuting
attorney, or uoon 1ts own motlon.

THE CHATRMAN: Here the reasons shall be given by the
Attorney General.

MR. WAITE: Mr. Dean, I understand, contemplates that the
reasons shall be entered of reocord.

MR. HOLT DFF: May we have a motion?

MR, MEDALIE: May I make a comment on this dilsmlgsal by
the district attorney without the consent of the judge?

I do want to point out that if a judge is corrupt or
politically influenced he can do all the things the district
attorney is doing, or 1s susvected of doing.

THE CHAIRMAN: Will you read it again?

MR. DEAK: The written accusation must be dismissed--here
is the wey it should reasd, I guess: "The written accusation

may be dismissed by the United States Attorney provided the
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reasons for such action are made known at the time of die-
migaal, The written accusation may be dismissed by the court
st any stage of the proceedings uvon good ground shown, good
cause shown.*

MR. SFASONGOOD: Is that asccurate? The court enters an
order, doesn't he, on the nol-pros?

MR. HOLTZOFF: WNo. No. The United States Attorney Just
f1les a nol-pros.

MR. YOUNGQUIST: Strictly epesking, that 18 the way we

ought to describe 1t.

MR. HOLTZOFF: I wonder if you wouldn't word it, "The
United States Attorney may file a nolle prosequi®*?

MR. YOUNGQUIST: A statement of the reasons for such
action shall be flled. I8 that 1t¢?

MR, GLUECK: I think so.

THE CHAIRMAN: You could vote on it.

MR, MEDALIE: T want to see what we are going to vote on.

THE CHAIRMAN: Yes. Well, now, if we get the substance

on that.-

MR. HOLTZOFF: It seems to me the wording cesn be left to
the Committee on 8tyle.

MR. DEAN: The United 3tates Attorney may at any time
enter a nolle prosequl providing a ststement of the reasons

for such action are filed with the court. The written sccusa-

tion may be dismissed by the court at any stage of the proceed-

ing upon good cause shown.

MR. HOLTZOFF: It seems to me that second sentence is

very ambiguous. Deoes that statement mean the jJudge may dismiss

an indictment beoause he thinks there should be no prosecution?
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MR. YOUNGQUIST: For good cause shown.

MR. HOLTZOFF: I think the second sentence ought to be
out.

MR. DEAR: Suppose we just leave the firet one there and
T won't submit the second one for the moment.

THE CHAIRMAN: And do you understand it now?

MR. MEDALIE: I do now, My difficulty was the second
one.

MR. GLUECK: May I ask the first sentence?

MR, DEAN: The United States Attorney may enter a nolle
prosequl providing s ststement of the reasons for ssme are
filed with the court.

MR. McLWLLAN: Would it be permissible to have sgdded to
that something to the effeect that that statement shall be a
part of the permanent records of the court?

MR. WAITE: That was the condition on which I seconded
the motion, that it would be.

MR. MEDALIE: Haven't you language in there that makes 1t
of record by ssying "filed%?

MR. GLUECK: And made a part of the record.

MR. MEDALTIE: Well, if it is filed, it is part of the

reocord.

MR. GLUECK: Do you think it 1is implied in the language?
MR. MEDALIE: Oh, yes.
MR. McLFLLAN: I dare say it was all right as it was.
THE CHATRMAN: All in fevor say "aye."

(There was a chorus of fayes. ")
THE CHAIRMAN: Contrary minded?

(No response.)
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PHE CHATRMAN: Carried.

Now, when we come to the power of the court, there, of
course, as far as I alt concerned, I am up against the federal
practice, of which you g1l know so much more about it than I
do, and you will have to make suggestions on what you want to
do.

MR. McLFLLAN: There is a situation that Mr. Medalle
called to my attention where the United States Attorney left a
ease stand aleng for years and the defendant, seeking a trial,
cannot get it. I think that probaebly under those olircumstances
the court should be given the power to dlsmiss for want of
prosecution, but that he should not have the general power to
say, "I don't like this csse, and it may be dismissed." I
don't 1like the jJudges to have that power.

MR. GLUECK: Vell, now, in the csse you put, Judge,
wouldn't that occur under the first part of this that we have
alresdy passed?

For instance, the United States Attorney would make out a
list, say, of 200 o0ld cases and after each one he would put,
say, "Prosecution begun & years ago. Witnesses dled or dis-
sprneared. ¥

MR, MEDALIE: Suppose he doesn't? Supvose he just doesn't
wvant to dlemiss, he just doesn't like the defendant. That 1is
the cese the Judge refers to.

MR. DEAN: It 18 getting more frequent, too. He makes a
motion to dismies the case. He makes a motion to set it or dis-
mies 1t. And then he can go to the C.C.,A. and get s mandamus
if 1t 1s not submitted. 4And 1t is frequently done now. My

motion was where circumstances might arise that overlooked some
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gituation such as that. And 1t argues, possibly, for a general

statenent--

MR. HOLTZOFF: Well, I move at the proper place there be
inserted a rule to be drafted by the Reporter to dismiss for
want of prosecution if the defendant is pressing for trial and
trial has been denied him.

MR, WAITE: I might say I have a specific proposal on
that when we get sround to it.

THE CHAIRMAN: Why don't you do it now?

MR, WAITE: I remember that the Code Committee was working
on that and found a good deal of dAifficulty with precisely that
matter. A man would be put in jail and an indefinitely long
time would pess before any information was filed against him,
and there was no specific provision to protect him. And in
other cases he would have been indicted, and he could not
bring the matter to triasl. He might be out on bsil, or he
might be in jall, or there was no procedure, and, after a good
deal of disecussion, this provision was formulated:

*When a person has been committed to answer for an
offense if an indictment 1s not found or an information filed
againsgt him for the defense within blenk perlod after his
commitment, or, when a person has been indicted or infomed
against for an offense, if he is not brought to trisl for that
offense within bla nk period after the indietment has been
found, or information filed, the presecution shall be dismissed
upon the application of such person or the prosecuting attorney
or on the motion of the court itself unless good cause to the
contrary 1s shown, or unless the case has not proceeded to

trial by defendant's consent.!
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wR. HOLTZOFF: I think 1t is s dangerous thing to set a
definite time.

For instance, we have one distriet where you get grand
jury sessions only every eix months, in other districte you
have it continuously. I think the defendant's rights should
be safeguarded by a provision that 17 he 18 pressing for trial
and a trial is denied him for a reasonable length of time, the

case may dismiss the indictment.

THE CHATRMAN: Maybe you want to have just the general
statement.

MR, WAITE: This goes further. This ssys if an unreason-
able length of time has passed, or a f£ixed time has passed, it
must be dlsmissed on motion of the accused.

THE CHAIRMAN: Sometimes you cannot get a witness, some-
times you sre holding off for a decision of the United States
Supreme Court.

MR. WAITE: Well, if the time 1s made along enougn--

THE CHAIRMAN: T think it should be left to the judges on
that. I suggest the ocourt have power to dlsmiss an indictment
for failure to proseocute within a ressonable time.

MR. HOLTZOFF: I move we adopt the judge's statement as a
rule to be inserted at the proper place.

THE CHAIRMAN: Not exactly in that langusge.

MR. HOLTZ0FF: No, in a general way.

THE CHATRMAN: With a2ll of the critiocism of the judges
all of the time, really the judges in America--lesve me and my
court out now--I have known them all, and it l1e my bellef they
have done remarkable work. They can be trusted. Some are

slov. Some are not. BSome may not know much lew. Some may Dde
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irrational, But I don't Xnow a judge that has not tried to do
the right thing scoording to his own 1ights. Now, there are
exceptions. Once in a great while there are exceptions, but I
think the judiclary of thie nation messures up to any other

professlion or to any other natlon. Why don't we trust our
Judges?

MR. WAITE: I don't trust some of them, but I am per-
fectly willing to g0 along with you as far as the federsl
judges are concerned.

MR. McLELLAN: Would you be willing to out the right of
the judge to dismise for want of prosecution down to cases
where the defendant moves for dismissal upon that ground?

THE CHAIRMAN: Oh, yes.

MR. McLELLAN: I don't like throwing this thing around in
a way that a Judge can walk into a coriminal case and do what
he wants.

THE CHAIRMAN: O©h, yes. The defendant must move for 1t.

MR. BEDALIE: In connection with the dismissal of prosecu-
tions, where no accusation is Tiled, there are many defendants
who, as Mr. Waite has pointed out, would languish in jail and
not even know what thelr rights are, not even have any counsel
interested in them. I think there ought to be a way of safe-
gusrding that sort of thing, and protecting those people, and
the only way you will get 1t if the Adlstrict attorney does not
act is if the judge has the power to assume that responsibility,
and, 1t ought not to be taken from him.

Now, there is another thing to be considered, In a parti-
cular diatfict an enormous list or calendar of oriminsl cases

may sccumulate, eand the district attorney do nothing about 1it,
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end the defendants have been forgotten, 8some of them, but they
have been under indietment. And that has hsppened.

Now, I think the judge should have the right and the duty
to make sure that his calender be ocleaned up. 1f defendants'
attorneys make motions, you are going to have a soandalous
condition because of the fallure of the judge to act because of
lack of power.

MR. HOLTZOFF: But you do not have scandalous conditiens
todsy. We 4idn't have any secandale when you were United Btates
Attorney.

MR. MEDALIE: There was a reason.

MR. HOLTZOFF: As a practical matter, if a oriminal
languishes in jail we get a memorsndum from the director of the
Bureau of Prisons calling attentlon to the fact that here ls
John Smith, a prisoner, 1n such and such a prison; he 1is not
under indioctment. He has been there so and eo long, and the
criminal division immediately gets on the job, and we have had
two or three situations of that kind in one or two dlstricts.

THE CHAIRMAN: They have these statistios from the Buresu
of Prisons. They will follow that up, I take 1t.

MR. MEDALIE: But why should we write all of these rules

on the basis of the presence excellfmce of the Department of

Justice?

THE CHAIRMAN: We don't have to. We have Just s2id there
the court has povwer to dismlss jndictments which have not been
prosecuted within a reasonable time.

MR. MEDALIE: And slso where there has been no indictment
filed.

THE CHAIRMAN: That should be inoluded. That will be a
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geparate section right 1in here (1ndicating).

MR. ROBINBON: Do you think this is the right place for 1t?

THE CHAIRMAN: I think this 1s the right plaoe.

MR. WAITE: At the last meeting 1 msde a motion that there
be periodical reports of the prosecuting asttorneys as to the
atatus of every case. I understand there has been opposition
to that from the office, the business office, the administrater
of the courts.

I want to ask the Reporter, was that proposal for reporte
by the distriot attorney omitted from this draft because of the
opposition? I don't find it anywhere in this draft.

MR. ROBINSON: No. There was no opposition whatever. I
am trying to remember where to locate 1t.

MR. TOLMAN: It 4s in Rule 58. The provisions are drafted
there. There ie an pglternate draft there which represents the
views of the administrative office.

THE CHAIRMAN: We will come to that a little later on, Mr.
Waite.

MR, WAITE: Yes. That has a direot bearing, it seems to
me, on this whole matter of dlsmissals, because of delay. 1If
we have such a provision the judge is in a position to know.

THE CHAIRMAN: All in favor of drefting a rule in some
such form as I have stated, by the Reporter, giving the power
to the court to dismiss an indictment or information that has

been delayed, or any accusation that may be not proseouted
beyond a ressonsble time, 1f you are in favor of that, say
"aye."

Any objection?

MR, SETH: 'The objection I have is, is that the only
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ground you are going to glve the court? I think the broadest
power should be given to the court. T have seen all kinds of
judges, and I have confidence in the judges, gnd the judge
should have control of the sdministration of justice in hise
court. I don't belleve we should 1imit him %o dismissal for
want of prosecution.

THE CHAIRMAN: We have gone that fer. We have to go
plecemesl on 1t. Otherwise, we just get in general conversa-
tion. We have one rule on delay.

MR. SETH: I think the latter part of Mr. Dean's motion,
T would make that as a motion.

THE CHAIRMAN: Read that again. You have read the first
part of it thers, Mr. Dean.

MR. DEAN: The written sccusation may be dismissed by the
ecourt at any stage of the procesdings uvon good cause shown.

MR. HOLTZOFF: Well, thst language is so broad that 1t
would seem® ss though the judge ocould dismies a csse merely
because he thinks the case should not be tried.

MR. DEAN: Shouldn't he?

MR. HOLTZOFF: No.

MR. DEAN: If there is good csuse why a case should not
be tried, why shouldn't he diemiss 1%?

MR. HOLTZOFF: He hasn't got that power today. He has to
try every cese that is brought before him.

MR. DEAN: He can dismiss it two minutes after it 1s
started.

MR. HOLTZOFF: Under that, he might dismias because he
doesn't believe in the statute.

MR. DEAN: It is dbroad.



32k

MR. HOLTZOFF: It ls much too broad.

MR. DEAN: Don't you have two alternates, to list the
verious instances in which you are going to give the Judge the
power to dismies, and, on the other hand, is the other alter-
native making & broad conference of power upon the qourt to
dismiss.

MR. HOLTZOFF: Todey the judges have no guch power.

MR. DEAN: How is that?

MR, HOLTZOFF: Today the judges have no plenary power %o
dismiss a case.

MR. DEAN: Fo, but the judge has power to dismiss 1t 1n
many stages.

Don't you have two alternatives, with such 1imiting lan-
guage--I am just thinking outloud.

MR. HOLTZOFF: 1If you give him plenary power, you are
changing the existing lav. Before changing the existing law
we have got to see that there is some particular evil that we
vant to oure, but it seems to me that 1t would be a terrible
thing to confer ovlenary bvower on 2 court to dismiss any prose-
cutien et any time for anything that the court deems to be goeod
cause.

MR. MEDALIE: Mr. Crane, in that eonnection, do you doubt
that the judge has the power to effeotively Adlsmies any prose-
cution without any rules? All you can 8ay gbout his order
dismiesing the csse is that he should not have made 1%, he had
no legal authority to make it, dbut the order is effeative, that
indictment is out.

MR, McLELLAN: Is 1t?

MR, MEDALIE: I am sure it 1is.
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MR. McLFLLAN: Do you mean a single judge of a ocourt by

saying *This indiotment 1s dismissed," do you say that does

dismiss?

MR. MEDALIE: Oh, yes. That order is effeotive. That
order is not a nullity.

MR. YOUNGQUIST: I don't think it ought to be.

MR. MEDALTE: I agree with you. We are not conferring

olenary pover with this.

MR. CRANT: A judge should be honest. No judge is going

to do a thing of that kind.
dlsmisses
MR. DEAN: A judge sometimes/a czse at the end of the

opening statement, he sometimes dismisses a cese at the opening
of the government's case, he sometimes dlsmisses a case at the
conelusion of the entire case; he sometimes reserves a ruling
on a motion, then turns around and dismisses the indictment.
Sometimes he will dismiss for the resson assigned by Mr.
Medalie, and the thing your proposal covers, namely, that the
orosecution has been delayed and the person is entitled to a
speedy trigl--I am anxious that we not overlook any of those
good reasons.

We have an alternative, of listing them.

MR, WOLTZOFF: Well, to toke cere of these various sontin-
gencies, which you have eliminated, I think 1t is en undesirable
thing to add plenary power in addition to those various contin-
genocles. Because, after all, the experience of several hundred
yesrs of criminsl cases has evolved vsrious contingeneles under
which a judge osn dismiss en indictment. All of those contin-
gencies T think sre now in the rules.

THE CHAIRMAN: The principal one is delay. The other one
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y¢ the faot thet a case has not been made out by the prosecu-
tor. Now, there are & lot of incidental matters, I guppose--
you wouldn't oall 1t diemisesl, but a motion can be made, for
instance--1 don't knoWw about the tederal practice, but it would
be the State--1f the Attorney Genersal should happen to be in
the grand jury room while they sre voting. That s a matier
that can be brought beforethe court to setl aside that indlot-
ment.

Now, if all those things are taken oare of, 1 guess we can
hold up on that general power.

Now, we come back to that Rule D. That is tesken core of
and Rule D is out.

MR. HOLTZOFF: Yes. And a substitute in its place.

THE CHAIRMAN: That will be the substitute. D goes out.
Is that right, gentlemen? And a substitute adopted?

MR. SETH: I would like %o have a vote on that general
power of Aismissal, Mr. Crane.

THE CHAIRMAN: Justread it again, Mr. Dean, please.

MR. DEAN: The written acousation may De dismiased by the
court at any stage of the prooceeding upon good cause shown.

THE CHAIRMAN: I want a vote on that.

Those in favor of that general power being given to the
court, say "aye.”

(There wes a chorus of “ayes."
THY CHAIRMAN: Contrary minded, *no."
(There was a chorus of *nays.*)

THE CHAIRMAN: Well, we have %o show our hands agaln.

Those in favor of that power being given to the court please

hold up your right hand.
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(Hands were raised.)
THY CHAIRMAN: One, two, three, four, five, six, seven.
¥ow, those opposed.

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, 8six, seven--
where are you on this?

MR. ROBINSON: I voted the other time.

THE CHATRMAN: It 1s not sdepted. BSeven to seven.

MR. YOUNGQUIST: Mr. Chairman, may I suggest in lieu of
that, that the power be requested to see that the rules take
cere of all possible causes of dismissal of written aocusation,
in the proper place. We are discussing here merely the written
accusstion itself. When we get down to the point of trial then
we have other causes for dismissal suggested by Mr. Dean, on the
opening statement, at the conclusion of the Government's case,
at the conclusion of the entire case.

THE CHAIRMAN: We are simply submitting this for the
aporoval of three bodies, first, the bar, then the Supreme
Court Judges, and then the Congress, and we are divided here
gseven to seven. What do you think of the idea of having it put
in some dual form to submit for Aiscussion by the bar? The
Reporter thinks perhaps 1t would be a2 good 1dea.

MR. S8ETH: I so move.

(The motion wae seeonded.)
THE CHAIRMAN: Those in favor, say "aye."
(There was a chorus of "ayes.")

THE CHATRMAN: Contrary, "no."

(There was a chorus of "nays.")

MR. MEDALIE: May I say a word on that, Judge?
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THE CHAIRMAN: Walt.
Those in favor of having this put in dual form, hold up

the right hand.
(Hands were raised.)

THE CHAIRMAN: One, two,three, four, five, six, seven,

elght nine.
¥Well, we don't have to count the others. We will do that.

And then that is perhaps a little fsirer to those who feel that

way about it.
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¥Mr. Glueck. You mean, Judse, that 1n thevfinal draft that
we issue certain of these sections are to be drafted in the
alternative?

Up. Crane. Y6S.

Mr. %cllellen. Wy understanding is that we are doing that
simply for the purpose of further discussion, and that 1s why
I voted for it.

HMr. Medalie, LI that 1s in, you mey record me as voting
"Yes." I voted "io."

Jp. .rane. You cenrot put thet in the final draft. 1
take it that we put it in for final discussion. 1 do not
kiow whether it would bs possible to out i1t in for discusalion
or just send it down to &uo bar.

wp, MeJlellan. Lot as ses Low we get along with 1t ,first.

vp, seasongood. Ln the Amerlcan Lavw Institate they put
14 "we meised this wuestion,” which they send to the var, ard
1 pather thi:x that 1s & {rank way %o do it. This has been
discussed, =2:d thls Is the thnught of the commlttes.

vp, Youngqalst. o have this differecce: This I3

approved btentotlvely by the Suprens Court bsfore it goesout

p, Jeasougood. &3 I understand 1t, we are Zoing to submilb
it to the bar,first.

Mr. Youngouiss. NAaly efter the Jupreme Court has raviewed
it, not finally.

up, Holtzoff. The Supreme Cowrt, my understanding is,
will give permission to circulate the preliminary draeft. That
does rot meen it approves the text of the rules, but it has to

be good en-ugh to glve tentatlve approval or permission for
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jts circulatlone.

Mr. Crene. However 1% 1s, 1t Wil be prought up agaln.

¥p. Robinson. 1 do nob thirk there 1s any doibb that we
will have another meeting vefore even the parmlasion «f the
Supreme Cnurt 18 asked to circulate this.

Mr. Hols7off. T know that in this preliminary draft the
clvil rules committes fpamed several rilos 1n alternative foras
Of course, in the final draft they had o nave just orne rule,
but when the preliminary areft was circulated goveral mles
wer~ framed in alternetive form. I remember & number of them
specifically; for irstence, the one sbout the service of the
summoIs

vp. Cpene., May I cell attertion to the fact that rule L3,
dismissal without prejudioe, of the rules of civil procedure
was submitted to the bar in dual form, first as rile 40 and
then a% alternative rule 48, Jist sbout es longe. 1 suppose is
was be%ausa of the discussionne

Mr. Seth. They also submitted in alternative form, Judge,
whether we would adopt 1n the federal courts your tilew York hip-
pocket practice of not sterting a sult by filing & complaint
with the court. That was gubmitted in alternatlve form in the
civil rules.

dp. Cprane. Let us go %o (e) Waiver of indictment. Would
you like to read that?

. Robinson. Line 56 of rule 30, (e), Wailver of indlet-
ment $

"rhe eccused may walve accusation by i1rdictment in
the case of & nor-capital vut infemous of fense ard may

corsent to have the proceeding eonducted by an jrformation.
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The sccused shall inform the court both in writing and

in person that he i1s making & walver upon tha advice of

nemed counsel, and the court shall sccept the walver only

after the court is convineced thet the accused.is fully

sware of his constitutional right and of the meaning and

consequences of the walver, The waiver may be made Dy the

accused, and it may be accepted by the covrst, either in

term time or 11 vacetinn. The attorney for the government

may thereupon flle an 1nformation ageinst the acensed and

the court mey arw&ign and accept the plea and proceed to

dispose of the case, elther in term time or in vacatlon,

ﬁith jurisdlction as complete as 1f the proceeding had

been by indictmert.”

Vr. McClellan. I have to ask & question, becsuse 1 hardly
know what 1s meent by "either in term time or in vacation" in
a federal court.

Wy, Robinson. Some federal courts have terms, as I Qnder-
stand it , Judge.

My, HMeClellan. Well, we have terms in Yew York, but they
&0 throuzhout the year.

Mp. Holtzoff. A term in &8 federal court continues untll
the date when the ns:t term starts. There are no vacations.

Mpr., Robinson. I suppose that the meaning there would be
at times when the court 1s not sitting. Perhaps this approaches
the discussion we had yesterday on open court , whether or not
the cowrt is conducting court only when in the court room.

ir. Yourgquist. Take, for lnstance, & state like
Minresota. We have six different divisions. The court is

permenertly located in two. Does the term in each of tnose
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divisions continue until the beginring of the next term of that
division?

Mp. Holtgoff. Yes, it does. Of course, the actual session
of the court mey last a week or iwo or three deys or two weeks,
but the court is open until the beglnning of the next term.

up. McClellar. We have & provision to the effect that
court is always open. I thirk we ought to avold "term time"or

"yacation."

Ypr, Robirson. Our purocose ls to sey just what we want to
say. A%t the present tlwme, Judge, &s I understand the procedure,
i1t is thet you cennot have a criminal case disposed of while the
court is not in session at a particular place and time, but
this rule would permit the deferdant to come in end wealve
irdictment and be charged.

This is based in pert on the address of tir. C» C. Baron
made in Chicago two weeks ago, & member of the Attorney General's
Committee assisting us, end he pointed out at that time how
frequently & defendant will be left in jail at some place where
the court 1s not sitting and is not available to heapy "lis plea.

I thirk there is no way by which a man can be allswed to
plead guilty and begin serving his term under the present
procedure. 0 our question herecls simply one of terminology.

dp. fdedalle. It mears either during a stated term or at
any other tlme.

Wre. Robinson. Yese.

ur. Seasorgood. Why can't you just say "at ary time"?

p. Medalie. That won't have reference to term, and
someone will raise a question that 1t means at any time during

a term.
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sip. Dear. Uhy not s&y "while court 1is it session”?

Np. Segh. Or "at &any place in the districte”

Yy . Desslone That 1s your real pronlem =< rinding; & plece
where they sctually &re.

My . Roblnsolie As I understand, the pecommendation 18 that
this rule be modified to permlt walver and dlsposition by the
court &t any plece in the distrlct and at any time, whethser o
not the court is in session ab that tine.

wp, fcClellan. I do not see any necessity for that, if
you say he may dn it, he has to appear personally vefore the
judge, 8NYWEY, under the terms of the rules.

¥hy not strike out line 65 where the words "term time or
i1 vacation" sppear?

Mpr. Robilnson. would thet satlsfy the minds of counsel and
the court that the court would be proceeding with jcrisdictian?
Wy, Holtzoff., 1 would 1ike to have the words "at any

time," in order %o emohasize thet thought.

¥r, Robinsorn. At what polrt? At what line?

vy, Crape. "iy the court at ary tine."

¥p. Holtzoff. I suggest striking out "either in term
time or irp yecation” erd substltubing the phrase 'at any time
or at any place within the district."

Mpr. Robinson. Line 65, then, following the word "court':

Wrhe walver may be mede by the accused and it mey
sccepted by the court at any time and &t any place withln
the district.”

ﬁr. floltzoff. Yes.

¥r, Seth., I thirk that is largely covered, Mr. Reporter,

by rle 11 (v), as we agreed on 1% yesterday == what the court
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can 4oO.

fy, Robinson. Rule 8 (c) I thirk is probably & bit closer,
1s 1t not, Mr. Seth?

ur. Seth, & (c) and then 11 (b)« "Terms" does rot amount
to arythlirg.

Mp, Holtzoff. I think 11 (v) and & (¢) probably cover
this, but I thought , for the purpose ~f emphasis, it might be
well to have it 1in.

iy, McClellar, Then, ig it desirable to strike out
"either in term tlme Or vacation" in lines &8 end 697

Mp, Holtzoff. Yes,

Mr. Seth. Yes.

¥p, Medalie. You do not thirk we ought to put anything
else in?

vr. Crane, Is it our 1ntention always to have the advice
of & lawyer? 1t says that the sccused shall inform the court,
both in writing and ir. person, that he 1s meking waiver on the
advice of ramed counsel. sSuppose he has no counsel?®

Mp, Medalie. Then ghe court appoints one.

dp. YoClellar. he cannot give up this right without
counsel.

yp ., Hedalle. It 18 pretty much 11ke the arrangemert in
the erraignment part 1n the ¥Kings County Court. Persons are
brought up for pleas after indictment. MNeny of these defecdants
wart to plead gullty. They krow they are gullty. revertheless,
the judge in cherge of these arralgrments will not teke a plea
arless some lawyer has telked this over with nhim, even for five
mirutes, to see whether or not he ought to take & plea, ard the

judge picks onre out of & multltude of lawyers that are arcound,



Tm

225

and he says, "V¥re. Se-and-b0, talk to this aefendant. =ee if
he will plead zuilty. He werts to. 1 wor't heke a ples until
he does t8lk with you."

Mp. Holtzoff. 1 worder if that should bve applicable to &
plea of gullsy, whether that should be required for 2 waiver
nf ar indictment py & zrand jury and consenting to prosecutian
by irformation?

In the rural districts they get & raft of liguor cases.
any of the defendants are repeaters ard many of them are
anxious to walve indictment ard get sentenced so as §0 start
gserving their sentence. Under those circumstences should there
be an affirmative requirement that counsel be assign=d before
there is a walver of grand Jury indictment?

¥Mr. Medalis. Yes.

Mr. Robirson. 1 thirk a short answer to that is that 1
do not believe you c&n get the rule through without 1t.

My, Holtzoff. I do not agree with that, because we have
various clrecult conferences, bar committees, all recomuending
a rule on wsiver of 1ndictment, and the mejority of them do not
suggest that there shouvld be & requirement of advice of gounsel
vefore indictment 18 walved.

Mr. dedalie. Many of them doe.

My . Robinson. Many af them do.

Mp. Holtzoff. ¥hat?

¥p, VMedalie. Wany do .

wpr. Holtzoff. BSome do, uadoubtedly.

Mp. Medalie. That 18 ghe sentinent in New York.

Mp. Holtzoff. I know that is the sentiment in New York,

but ew York :s not 2 typical districte.
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¥y. Medalie. Mo, bub I just glve you & very large member-

ship, that is all.

¥Mr. Robinsor. You may notice that in the appendix of the
book that yon have there is a special study on weiver of
indictment, showing the legal basis of this rule.

yp. Holtzoff. Vith rogard to the practice that you apeek
of in Kings County, you know thet in most federsl courts --
certeirly that 1s true throughout &he west and the South, or
was true until the Supreme Court case of Johnson V. Zerbst --
there was not even &n assigrment of ecounsel until after the
deferndant pleaded.

¥p. Glueck. Is that desirable?

vp, Holtzoff. 1 thirk that is very unpdesirable, and of
chrurse it 1s ro longer permissible.

dp. Medalie. Encourage peosle %o thirk in terms of
lawyerss

Mp. Glueck. I thirk 1% 15 desirable on 1ts own bottome
‘he more we provide for the provislon of counsel as far back
gs possible in the vrocess, the better the rules will be,
particularly i view of the temper of the tiues. I thirk these
pules ought to take those protections of individuals very muach
into account wherever we get a charce.

¥p. Holtzoff. But this rule is in favor of the deferdant
and it is for thes purposse of helping ghe defendart, rather
than for the purpose of helping the court.

My, Crane. Is there any further discusslon on (e)?

Mr. Dean. 1 have oune suggestion, Mre Chairman, at line
57, where 1t refers %o "ron-capital but 1ir famous” crimes. As

1 read the whole sectlon, you could not walve jniictmert in 8
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ror-cepitel , nor-1nfamons case.

Mp. Eoltzoff. You ean be prosecuted by snformatinr.

yp. Dear. Thet 18 not the questione. You provide here for
jrnformation, don't you?

p. fcClellen. What 1ine is that, sir?

up, Uean. This is or 1ire 57. Why ghouldn't 1t be mede
to apoly to ell ceses, in other words?

YMp. Holtzoff. BDecause this rule provides & method of
waivinz & constitutiorsl rizht, A constitutional right to a
grend jury ipdictment ex1sts only in the case of i:famous
crime.

wp, HeClellan, I want %o find out what "4rfamous’ crime,
es used here, means. Do you mean Whers the imprisormerit ls
more than @ yea;?

Yp. Holtzoff. 1 thirk the supreme Court has described &n
{nfamous ctfime as a crime purishable by imprisonment in @
penitentlary.

¥p. WoClellar. I aid not know they had defined "3 r.famous
cvime " They had defined & felonye.

Yr. Crare. 1 wanted to know about that earlier in the
hearing yesterday, but I hated to expose my jgnorarce, SO 1
kept quiet.

0f course, ip the states Wwe nave felany end misdemeanor.
A Telnny, which I suppose corresponds %o irfamy, 13 anderstood
by us to be 8 crine for which the defendant 1s gent to a state
prison. In 8 pevitertisry you &° for a year or 1longeT. e
made that distinction quite clear.

¥r, Glueck. I think that in the Yorelsnd case the Tnited

States Supreme Courd defined "irfamnus erime" as one punishable
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by herd labor.

Mr. Holtzoff. That has been superseded, because the words
"hard labor" are no lenger used in modern statutes, and the
more recent definition is "any crime punlshable by sentence in
a penitentiary."

Mp, YeClellan. I have been all through it end had all
kinds of trouble with 1t =- the questionas to whether a witness
to & will was disgualified because he had been committed and
had been convicted of & certain crime. I think it would Dbe
much safer, no% knowing much more sbout it, 1f you waild meke
it "felony" ard not "infamous crime."”

Mp., Holtzoff. I wonder if you will consider the fact that
the Constitutlion uses the phrase "infamous erime" relating %o
grand jury indictment?

sre. McClellien., What else?

“ip, doltzoff. It does not use the word "felony."

dr. Mellelian. PFelony or other infamous crime.

Yip. Dessior. it is the grand jury section, "infemous crime"”
is the only eipression.

tpr. Yedalie. Wr. Longsdor? found the section, 541, old
Crianiral Code <weection 3353

"s11l oftsuses whlch may be punished by death or
imprisonuent for & term esceeding one year shall De deemed
felonies” =~

exactly what you asay.

Mr. McClellen. And the tonstitutional provision refers
not to infamous crimes primarily but to felonles.

Mr. Robinson. We have made & careful study of this, if I

might get a word in here. e tried to go clear %o the roots
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of this, and the Constitution says i famous crine." in every
prosecution for infamous crime the defendant 1s entitled %O
1rdictment by grand jury.

rurther, in the llopelsnd case ani other cases 1t has been
defiritely decided that any crime punishable by hard labor 1s
ar irfamous crine. Therefore, as Mr. Alszarder says here, even
30 days ab hard labor is &r ipfamons erines

p, Loltzofi. There 13 one crime which is punishable Dby
jmprisonsent 1n & penitentlary and which is designated a
misdemeanor == embegzzlaaent, aisappropriatlon of Manda 1n @&
vank. {hat 18 punishable by five yoears 1ln the penitertlary.
The statute calls 1% 2 misdomeanor.

Mr. dedalies Ian't this what we are grylng to get &6t ?
Whopever @& ¢a8s now can bve prosecuted only by the filing of an
indtetment, if 1% 45 not punishable by death, we would like toO
arrenge for this walvar.

Tunse are the terms 11 which we seek, and we can avoid
getting mixed up with "felony" and "irfamy."

If we speak ;n rerma of nffenses which et this time, the
tine of the adoptlon nf these rules, would pe punishable only
1§ prosecuted DY 1riictmert, sSher the trdictmert mey we welved,
unless it 1ls & capital offense. Then we will have 1O trouble
about words.

Mp, Glueck. 1 was soing 9 suggest that the faniller wey
to do these things is to refer %o them as irdlctable of fenses »

¥y. MeClellan. The tpouble with thet i3 that the smaller
cri-es are not 1pdietable. There ere many crimes for whieh you
can refurn an irdictmert and in vaieh an information is ell

x‘ight N
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Mp. Crene. You c&n S8y "orosecuted Y 1pdictment o

My . Medalie. np11 erimes ercept for the walver herelin
provided for mast be prosecuted bY 1rdictment , mey be welved."

The judge is right. ;

Mp e LT8Ne. of ferses which maiat be prcsecuted by irdict-
mert, The defenses may be walved. But we nave got other
provisions here. Yesterdey, When we used that word "3 nfamous ,"
1f I 4id not ¥nov¥ what it mesnt, why, possibly somebody else
ir the Urited States mignt not know, and 1% would ot be & bad
1dea to have & definition.

¥y . Glueck., Ihe Supreme Court has defired 1% auth~rita-
tively.

¥pr. Dessior. 1O, because there nave been statutes sirce
which complicete that. 1t will pe irored o L.

Wy . Holszoff. There 18 @ fairly recent case which defines
it as punishable by {mpriscrment in 8 penitentiary.

#r. Youngquist. I am a little groubled, 17 I may ask 8
question. The Constitution, as I understandlt, requires that
a1l capltal offenses srd infemous crines be prosecuted oy
1ndictmernt.

Do we propose to provide for wniver of {rdictment 1in
fr.famnus crimes?

Hp. Seth. Yes.

Mr . Medalie. With the consend of the defendant.

¥Mr. Youngquist. nh, yes. I forgot that. I am sSOrIry.

Mr. Dean. Why don't we S&y "3 non-capltal offenses,” and
leave out "infamous’ ?

NMp. Holtzoff. I do nob 1ike "ror.-cepitals”

Mp. Rotinsor. Ue have looked thet up in the latest
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Webster's unabridged. "ioncanital”is a well precognirzed,
established term, without the nyphen. 1f you wish to use &
term that is sgrictly correct, 1% is 8ll right.

¥r. Holtzoff. Why don't we S&y "sn non-capital cases"?
Then it includes 1nfamous crimes for which you nave to prosecute
by indlctment and crimes which you do nnt have to prosecute by
irdictmernt.

Mr. MeClellan. There is no uso providirg for waiver in
there.

¥p. Holtzoff. o, bub there 13 ro use of putting the
word "irfamous" ir there.

Mp. Robirson. ¥e cannot change the Copstitutlinn.

¥p. Holtzoff. ¥We do not use 1%, I do nobt see how we ©8&n
get in trouble by leavirg it out -=- just 1n non-cepltal ceses.

Mp. Robinsor. I have & case, United States v. Moreland,
which holds that a crime 1is ir.famous if punlishable by imprison=-
ment for morse than one year, either with or without hard labor,
or by iuprisonment with hard labor. That 1s United States V.
Moreland, 250 Unlted States 3%, in 1922, That 13 the latest
statement of the Supreme Court on the subject.

My . McClellan. 1t seems to me that Mr. Medalie has put
his finger on what We want «

My. Crane. Shall we leave the word Minfamons" in or take
it out?

Mr. Medalie. 1 would like to nove that the provislon for
wailver in this subsection be in terms of crimes which are
required to ve prosecuted by 1pdictment , except, of course,
capital cases, and leave the language %0 the Committee on Style.

Mr. Holtzoff. I second the motion.
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Mp. Cpape. Those in favor s&y "pys " The motion 18
cerried.

My . Holtzoff. ¥r. Chaiyrman, I want to raise a guestlon
about the second sentence. Apperently thet second sentencse,
the seantence beginnling on line 59, cortemplates that the walver
must be both in writlng and oral, in person. it se~ms to me
1t would be hardly necessary to require bothe.

¥r. Seth. 1t means, I teke i1t, that wher he is brought
{rto court he has %o ve questioned about the written request
that he has siready sent 1ln.

Mp. Crane. 1 thirk that was discussed by us last time,
and we took that view of 1it.

¥y, Holtzoff. 1f he welves in open cours, why should he
also walve in wreiting?

Mr., Youngquist. “hat happens -- &% 1east up ir our state
-- when an irformatlinn 18 used is that the priscner files with
the court a petitior that the court direct or aushorize the
prosecuting attorney to file an information, and opdirarily the
prosecuting attorney already has his irformetion present, SO
he appears before ghe judge with the accused, the accused
presents pis petitlon, end the court may then inquire of him
concerning it. The court then tekes hls order for the filing
of an information, and the irformation is filed.

Mr. Crane. 1 teke it 1% 18 something like an scknowledgmert
to & deed. You sign 1t and slso appear in person and acknowledge
it belfore & notarye.

Mr. Robinson. That 18 right.

yMp. Crane. oo hera he signs the walver and appears in

person and acknowledges that %o be his signeture.



15m 343

¥r. Yedalie., I ghirk it works this way, Judge. First,
the judge is gatisfied that the man knows what ha 18 doirg and
xr~ws what he is t=1king about. Themn, weganse he NAS signed,
he has 8 record.

Mp. Robinsor. IS yakes care of Johnson V. Zerbst.

wp., Holtzoff. I was worderirng why 8o appearance in open
conrs wonld be necegsary I you na® 4t in wrlting.

vip, Yedalie. It 18 gafar. Then the man can't run out on
you and dery it.

wp. Crane., Ls there any furtper comment on section (e)?

If not, we will vote on 1%.

My, cepsorgood. There 1s, but it is purely mechenical.
You have again 1n 1ine 58 "eilther 1n term tlme or vacatisn.”

vp, Crane. That has been taken out.

Mr, ~es80ng00d. 1 beg your pardone.

Wp. Crene. Those in favor of sectlon (e) as 1t now st&nds
say "hye." It 18 carried.

4r. Waite. Before we pass oI, thers is another matter
which I thirk ought to be sdded to rule 30.

‘tp. Crane. 1 beg your pardon?

Mp. Uelte. I think enother mather ought %to be added %o
rule 30, before we move on to the next rule. It is what 1
thirk 13 the conventlional practice on thepart of the courts,
and 1t certalnly ought to be the practice 1f 1% 18 not, and 1%

ought to ve embodied in 28 sectior of this rule.

S¢ I propose that we add to rule 30 a provislon substantislly

as follows:
"No judgment of conviction shall be sel aside, nor

shell & new trisl De granted, becauss of any defect or
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spsufficierey in the wrlthen seceusation or because of &ny

veriance between the writter sccusation and the =vidence

gdduced, vnless rhe covrh is satisfled that the judgm~nt
of conviction was not justifled upon the merits of the
cases"

This coes not have to do with appeals, 1 pelileve there
mizht be somethirg 1, appeuls 1pter. This has to do with the
triel court setting aside the Judiment or ordering a new trial.

ip, Holtzoff. Rule 5, I think, covers the first part of
your rule. It Soes not cover variance, which you also cover,
tut it covers the flrst part. That 1is rule 5, which we adopted
yesterdey.

¥r., ¥oClellar. Isn't 1t broad enough %o cover varierce?

¥r, Waite. Thet is more to cover appellant procedure.

Yp. Holtzoff. Yo. 1t covers the entire field. Ve cnuld
perkaps ipsert a rule on variance in rule 5. That would be the
logical place for it.

My, Weite. 1 must sey thet I do not think that rule £ 1is
sypressed as empheticelly as I should like to see 1% erpressed.
Rule 30 is a sort of estch-all section. 1t is covering all
sorts of phases and espects of the accusation. Ve have some-
thirg about the cortents, something aboub the form, something
about dismissal, something about walver.

"nat ie the lcglcal place to put in a proposltion that
shese various ooasible defects shall not be ground for setting
gside the judgment urless they affect the merits. I thirk it
might very appropriately go 1in ghere specificallye.

¥p. Crene. Would the last sentence of rule 5, be

sufficient, do you thirk, Mr. Waice?
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34sragard any error or defect in the procesding which does
not affect the substential rights of the parties."”

e, Taite. Well, L car see that it might do so. 1 still
thirk, however, that as long &c Wwe have so much ir rule 30 =
all these differ=nt aspects =-- 1% would dn no harm to have
thet speeciflc propesition, and have 1t ir rule § in more genrral
langus e .«

My, YeClellsrn. If you stert snecifying in rule 5, you
heve to be careful that the specifieatiors are comnle to.

p. Holtznff. 1t seems £0o me thet vle 5 is sn broad that
1t does nnt need ary amplification. |

Wr. Crane. Have you all looked at rule 5%

Suppose you resd that agsin, and we will vote on 1t.

dpr. Waite. This would be subsection (f) urder rule 301

"o judgmert of corviction shall be set aside, ror
shall a new trial be granted, becsuse of any defect or
insufriciency in the written accusation or becsuse of any
variance between the written accusetion and the evidence
addueed, urless the court is satisfied that the judgment
of convietion was not Justified upon the merits of the
casze."”

That is llaited, you see, to the trial judge's activities
a1d limited to the matters contalned in rule %0, which hes
spaci flcally to do with written sccusation.

¥r. McClellan. Professor Waite, rule 5 1s not linited %o
the appellate court, is 147

‘ip, Walte. Rule 5 1s very general and covers the whole

thing, but it seems to me that as long as we are talking about
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these particular metters here, it would be desirable to have &
particulsar specification in respect to the trial judges'
activities. .
Mr. Holtsoff. Don't you weaken the general statement 1f

you begin to specify folloving the general statement?

Mr. Waite. I would say no, when 1t is expressed in that

form.

Mr. Holtzoff. My observation is to the contrary.

Mr. Crane. Those in favor of NMr. Waite's proposal say
"aye."

Mr. Burke. I would like to a&sk & question. Jusl what
phase of Rule 5 do you feel is insufficient to cover what you
geek to cover by this?

Mp. Waite. I do not suggest that Rule 5 as interpreted
might be insufficient, but I eam afraid it might be considered
as a direction to the appellate court; and here I have in mind
particuiarly the action of the trial judge in setting aside the
judgment or grantlng & nev trial. But Rule 5 will be considered
as spplying efter the trial judge has got through vith his
activitiss.

Mr. ciane. Have you enything else to say, Mr. Burke?

Mr. Burke. Xo, that is all.

Mr. Crsne. All those in favor of Mr. Vaite's motion say
*aye."

I am getting deaf, Mr. Walte.

Mr. Welte. I said "aye,” at eny rate.

Mr. Crene. Well, I guess it is lost.

Mr. Weite, before we go to 3., wculd you want us to tﬁke

up wvhat you proposed yesterday?
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Mr. Burke. That was on 20.

Mr. Walte. That is avay back.

Mr. Crene. Or shall ve go a&head and vait until
Mr. Vanderbilt comes?

Mr. Waite. Go ahead.

Mr. Crane. We will go ahead to Rule 3l. Do you want to
read the first pari?

Mr. Robinson. This is based on Rule 20 of the first
tentative draft. According to your instructions at the
September meeting, you vented to combine joinder of defendants,
joint or separate trials of defendants, joinder of offenses,
and joint or separate triasl of offenses.

Beginning at line 1, Rule 31:

"permissive Joinder of Defendants and of Offenses.

"(a) Permissive Joinder of Defendants. Two Or more
defendants may be accused jointly in one count of an
indictment or other vwritten accusation if they are alleged
to have participated jointly in the same offense, vhether
the offense arose from the same act or transaction, or from
two or more acts or transactions connected together or
from two or more acts or transactions irvolving the same
class of crimes or offenses. If such defendants are
accused in separate written accusations, instead of being
acoused in separate counts of the same accusation, the
court may order the written accusations to be consolidated

for trial.”

Mr. Holtzoff, I would like to ask & question of informa-

tion. What is intended to be conveyed by the phrase "same
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class of crimes or offensest" I am not clear as to that.

Mpr. Robinson. That 18 section 557 of Title 18 of the
United States Code. This rule is based on the old 1853 Act
of the United States Code, 18 U.8.C. 557

¥r. Holtsoff. But these rules are intended to stand on
their own feet, and I am just wondering what {s meant by "the
same cless of crimes.”

Mr. Robinson. I think the way of getting these rules to
stand on their own feet 1is to incorporate at this point this
Federal stetuts. which has worked SO successfully and vhich
has been interpreted by the courts through gllthese yeAars, and
that expression f+he same class of crimes or offenses” 1is
borroved from the language of the statute.

I asked the samd question of United Statas Attorney

T McGregor of Houston, Texas, and he told me of a situation in
Pexas which he felt representeé that classification in 557 »

He said there were three defendants who, at three differ-
ent places in the stgte of Tsxas, engazed 1n fraudulent
yransactions vith regard to taking or getting froﬁ farwers
their cotton gin receipts, and McGregor joined in one indict-
ment all three of those transactions, on the ground that they
were‘af the same class of crimes ox offensos.

in other vords, "the same clags of crimes or offenses”
does not pecessarily mean that they all have to be felonies or
that they all have to be misdemeanors and some infamous and
some not infamous; but the interpretation of 557, as 1 under-
stend it, by the gourts would support the instences clven by
Mr. McGregor.

Mr. McClellan. Suppose A files a false lncome tax return
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and B, living within the district but In & different town,
files a false lncomeé tax return. Could you join those two
under the language here?

Mr. Robinson. No, s8ir.

Mr. McClellan. What does the langusge say?

Mr. Robinson. HNot under this language &8 interpreted in
557, That 1s one advantage of staying within that language
interpreted by the courts.

Mr. McClellan. Thers you have two or more transactlions
involving the same class of crimes or offenses.

Mr. Robinson. Yes, but isn't it true that every provision
and every statute 1s subject to certain ganeral~qualifioations
and exceptions, and here I think it must be fundamental that
you can't join aifferent defendants in the same indictment.

You can't have count one against A and count two against B?
That 18 fundamental.

Mr. McClellan. But this would put into one count those
tvo.

Mr. Dean. It is fundamental, but this langusge would
permit 1t.

Mr. Seasongood. I do not think so, becsuse this 8says it
they are alleged to participate jointly in the same offense.

Mr. Dean. That modifles it.

Mr. Robinson. Yes.

Mr. Medalie. Ansvering Judga McClellan, this is concelv-
able: Tvo bootleggers vyho are in partnership in the bootlegging
business separately make an income tax return, but each helped
the other fix up the books &nd fake the written evidence. Both

could be indicted together in one indictments First gount, A
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urn as to Aj second count, A and B

and B filed &8 false retl

f£iled a false report as to B.

i concede the error of my Ways, pecause 1

Mr. McClellan.

the last part of that langusge toO the words

did not carry

“participating jointly."

1 think Wwe ought to have an explanation a8

Mr. Holteoff.

to what we meen by the rather ambiguous statement, "same class

¥het is meant DY "game class of crimes™?

of crimes.”
itted joint burglary 1,

Mr. Medalls. A and B had comnm

burglary 2, and burglary 3. Those can be putb together. But
if A and B commit a burglary, @ robbery, an arson, & murder,

those may not be put together.

1 am not queationing that. I am ques-

Mr. Holtzoff.

tioning the language of this rule. I think we ought not to

pse the phrase "t+he ssne class of arimes,” becausec that

requires an axplanaticn.

I think the eoxampies I give you cover that.

Mr. Medalie.
meant by "the same class of crimes"?

Mr. Holtzoff. What is

Mpr. Medalle. 1 w11l Lell yoa what 1 mean. iou can
indict acta: False return, 1936; false return, 1937; false
preturn, 1938; false peturn, 1939; plus psrjury for each of

those returns.
Mr. HoltzoPf. What 1s"the same class of crimes"?
1t means more than the same offense?

Mr. Medsalie. You mean

To what does that extend? what is the

Mr. Holtzoff.

meaning of the teram “,1ags” as used In this connection?

Mr. Robinson. Mpr. Chairman, may 1 ask permission at

this time to introduce to you an assistant United States
under this

Attorney who has drawvn & good many indictments
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Section 5577

¥r. Alexander i@ the Aesistant United States Attorney in
the Southern District of Illinois, assistant to Mr. Howard
Doyle, who is preeident of the National Association of Pnited
gtates Attorneys. At my request Mr. Doyle hed Mr. Alexander
come with us for some two or three vweeks.

He has had many years of experience &3 Assistant Unitéd
gtaetes Attorney, and some of his indictmente have been before
the Supreme Court on various occasions.

The Department of Justice told me, when 1 had Mr.Alexander
with me, that ve could not have & better man from the fleld,
and I sm introducing him because 1 know that you maey have
questions from time to time that you woild like us to refer to
him.

At my request he has been here in the room, and I would
like for him to take Mr. Holtzoff's question, for example, and
tell us what has been khis practice with regerd to this clause--
vhat he considers to be offenses belonging to the same class of
crimes.

Mr. Holtzoff. 1 should like very much to have that state~
ment, but I would like to add this for Mr. Alexander's guldance,
perhaps. T think we ought to work out some language for the
rules explaining what we mean by the term.

Mr. Medalie. Whsen ho tells us whati he weans by the term,
then if the langusge is inappropriate, we will change it.

Mr. Alexander. %he meaning 1is indefinlite, but the thing
about it is that the Federal Courts have interpreted that so
often that thelaw ig well and definitely settled. Kow, 1

could not tell you what the term means, but I can pretty nearly
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tell you if two of fenses ought to be joined.

Mr. Cranc. Give us an examplo.

Mr. Alexander. Take all the Internal Revenue offenses
that have reference to 1iquor. They can all be joined in one
jndictment. Wherever you can shov joint action, you can Join
a number of defendsnts -- anyone who has jolntly participated.

Take counterfeiting. That i i‘he same class of crime.
There are probably twenty different opimes of counterfelting.
They are of the same class.

Mr. Medalie. For example, you have one crime that 18
called counterfeiting. That is meking the bad money.

Mr. Alexander. That 1s vhat counterfeiting is.

Mr. Medalie. Then you have another crime that is passing
the bad money.

¥r. Alexander. Then you have counterfeiting peper
currency and counterfeiting coins. There 18 no reason Wwhy
you should not join the two, if a defendmt 1is committing both
offenses at approximately the same time.

That statute is rather old, so that wherever & vord is
used that has & different legel meaning, that, it seems to me,
1s the vord that should be used.

Mr. Medalie. Can you give us some examples 1in connection
with the liquor traffic, such as forged stamps?

Nr. Alexander. You have & bootlegger here. He ia making
liquor. You can cherge him with operating & distillery without
a bond. You can charge him with operating & distillery with-
out filing & notice vith the Collector of Internal Revenue.
You can charge him with operating & distillery vithout having

a notice posted. You can ohargé him with keeping ligquor ina
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container thatl does not have the proper stamp on 1it.

1 venture to 887 that there are f£ifty of them that you
can join.

Mr. Holtsoff. Mr. Alexander's statement clarifies my
aifficulty entirely.

Mr. Youngquist. Form No. 6 is such an jndictment.

Mr. Holtsoff. Instead of "the same class of crimes OF
offenses,"” 1 suggest that the rule ought to read, "involving
crimes or offenses of the same class.”

Nr. Medalie. Let us keep the hallowed words.

¥r. Holtsoff. That is for the Committes ON Style.

Mr. Medalie. I move that it be excluded from the Committee
on 8Style and that we accept the language &8 set forth.

Mr. McLellan. Suppose you have an indictment like that
and it 1s allegpé in the indictment that they did this jointly,
and you prove that they both did it but that they did not do
1t jointly, and there 1s no evidence that they did it jointly.
Does the Judge have to order & verdict for the defendants?

Mr. Robinson. May 1 ansver that in this way, Judge? At
our meeting in September that question WAaSs considered and, in
the light of thatl meeting and our discussion, I should like to
suggest that at 1ine 4 the word " jointly" be stricken out,and
in line 5, after worrense,” I would jnsert "whether they vere
scting jointly or indepannsntly.”

the reasm I would do that 18 this. I think that repre-
sents what the Committee wanted me to do at the September
meeting, and 1 think the stenographic record bears me out.

You remember that your instructions were based on the Washing-

ton case of gtate V. Blackley, in wvhich the facts vere that
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the defendant A nad 11llegelly parked a busg B0 that it partly
covered the highwey. Defendant B came along, intoxicated, and
dpiving in such & way that he gtpruck the bus end killéd the
deceased who vas coning from the other directlon.

In the Blackley case the indictuent joined the defendants
A and B, charglig them with uoneloughter of the deceased. In
that case ihe Gourt, by 8 mejority in wyhich there vwaes a strong
disseni, held that the joinder was proper.

1 presented that case ©to this Committee, and the Comnittee
felt that that decision was right, and instructed me to araft
the rule in & Way that wsction By tne defendanis, waether they
vere acling jointly or independently, would De gufficicent basls
to join them &8 defendants in the sane indictiment.

Mr. McLellan. Bui you are ¢citing a cas’e where you can

'fight a8 to yhetaer 1 is jolat of not, bui you have got to show

that the two wrongs are concurrent.

Suppose you nave & cade whers they ars peithar joint nor
concurrent. TYou allege that they are jolnt, and that 1s not
proved, though the gwo distinct crimes are clearly shown.
Haven't you gob tae Government into a pretiy £1x? Aren't you
in & situation where the verdict should pe ordered for the
defendants?

Mr. Robinson. Hov about the expression "in the sane
offense"? They are alleged to have participated in the 8ame
offensae.

Mr. deasongood. it spoils 1t 1f you take it out.

Mr. MclLellan. 1f you do that, you face & tpial difficulty.

Mr. Dean, Iisn't 1t uglleged UO nave,' ®u if it is alleged,

whether the truth later supports joint action or not, it has
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been sufficient for the purpose of joinder?

Mr. Mclellan. It 1s rather tough to iry two separate
offenses together that have no connectlon with each other,
just bocause thoy deal with the senme type of crime.

¥r. Dean, I think 1+ might be tough.

Mr., McLellan. I do not feecl at all mure of 1t.

¥pr. Robipson. That is just the aiffioulty. Just how
vould you state the Blockley case?

Mpr. Mclellan. You are stating the case of 8 concurrent
action.

Mr. Crane. S8hall ve try to state a cese to meet every
particuler fact end circumstance? How do we know whet ihat will
be?

#r. Robinson. This Cormmittee wanted me to do that, es I
understood it.

sr. Crane. I do not think so0.

¥r. Robinson. Thet is not & fair stetement. With due
ceference Lo you, that is not quite & raiy statement of wvhat
the Commlittee was trying to gel me to do in the last meeting.
It was not to meel & rare case, but it was to peet & situation
which the Commlttes relt was typicalj romely, they did not want
to reguire that the defeondants must have gcted -- I think they
used the word "outually" -- Jjointly -- but they ¢ld sey that
they would 1ike to have the rule provide in casss of that sort--
pnot in just thai particular CASE, but in cases of that general
type -- that there be joinder permitied, on the ground that the
evidence would be gubstantielly the same; that there could not
be prejudice, or, at least, if Lhere was pre judice against

either A or B, the Court could order that the joinder be changed
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and that separate indictments be brought.

I am simply trying to do what I understood to be the wish
of the Committee.

My, Mclellan., Evan 3£ they agreed with it, you are
putting 8 case vhere the acts of the two defendants concurred
in bringing sbout the result, but you have & rule that covers
all kinds of separate cases if you take out the word "jointly,”
and if you leave it in --

Mr. Orane. Do you think 1t is & good thing to take out
the word "jointly"?

Mr. Robinson. I aum offering that for your consideration.

Mr. Crane. If you take out "jointly," it reads, "if they
are nlleged to have participated in the same offense.”

Mr. Robinson. And then insert "whether" --

Mr. Crane. Why do you want to insert 1t?

"muo or more defendants may ne asccused jointly in one
count of an indictmentor othar written accusation if they are
glleged to have participated in the same offense.”

Wow, if they participated in the same offense, they
certainly can be joined.

Mr. Medelie. You have two situations. One 13 scting in
conecrt, which is covered by "jointly." The other 1s not
acting in concert end perhaps acting jointly.

Let moc give you an oxtreme example, which you can visual-
3za. A and B set out to 111 X, each separately, not knowing
of the other, and each with a different grievance. One does
not know the other. Each gsts himself an &x and walts In 8
place vhere X will shov up, and simultanecusly and in the dark,

each at the sane instance chops at him, and he dies.
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There has been joint but mot concerted sction. I think
you would make & cas8é that could go to the jury vhere both
could be convicted.

Let us =aay that there wers plstols instead of axes and
they were a distance of & hundred yards apart, A and B never
having met. I thimk they could be convicted on a charge of
killing with a joint action.

Mr. Crane. That is not sxcluded.

Mr. Medslie. No. "Joint" covers all that.

Mr. Crane. "Iwo or more defendants may be accused jointly
in one count ® # # if they are alleged to bave participated."”

Do you leave that "jointly" in there?

Mr. Nedalie. Yes. "Joint" is more inclusive than "acting
in concert.”

Mr. Crene. "Participated jointly in the same offense.”

Mr. Holtzoff. In your case they vers not joint; they did
not participate jointly.

Mr. Robinson. That would not cover your case.

Mr. Crane. What harm does 1t do? If they participated,
they did act to a ceriain extent jointly. Whether they
intended to act jointly or not, they did. I think 1t is
refining it a little LooO much to take 1t ocut.

“participated jointly in the same offense, vhether the
offense arose from the same act or transaction, or from two or
more scts or transactions * # # involving the same class of
crimes or offenses.”

¥hat is the matter vith all that?

Mr. Medalie. You want to knovw whether "participated in

the same offense" covers it. Suppose you leave out the wvord
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*jointly."

Say, two of ua, esach not knoving vwhat the other 1s doing,
pours arsenlc into & man's coffee or peer. We will inake it
beer, because that 1s @ Court of Appeals case. The man disd
because of the polson given by cach. Hs did not dle twice; he
died once. One grain of arsenic from me is as good as & grain
of arsenic from Mr. Holtgoff. We both participated in the act
or transaction. The act or transaction 1s the act or transac-
tion by which the man &isd. His dying 18 the smportant thing.

Mr. Boltzoff. The word "jointly" should g° out.

Mr. Medsnlie. I do not think the wvord "j0intly” 1s neces-
sary, but they participatad in the same &t or transaction.
Would that cover your Washington case?

Mr. McLellan. When you get "jointly" out, then read your
last three lines.

Mr. Crene. n,hether the offense arcse from the same act
or transaction, OF from two Or more acts or transactions
connected together or from two Or more acts or transactions
jnvolving the same class of crimes or offenses.”

Mr. Holtzorf. Under thei 183t contingenecy you could join
two defendants, each committing, say, & separate forgery, &
separate act of counterfelting, vith no connection between the
tvwo.

Mp. Crans. 'TWO Or moro defendents may be accused jointly
_in one count of 3an indictment * * * if they are slleged to
pave participated In the same offense."”

What is the object of all the rest of that, whethsr the
offense arose oub of the same act or transaction or two or

more acts or transactions? If they participated, it does not
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pake any differsnce.

Mr. Mclellan. But when you qualify the game offense by

the last cleuse In the sentence, 1 am afraid you are getting

into troubls.
Mr. Holtzoff. Why not gtop after the word nyfConse” at

d strike out the rest of the sentence?

1ine 5, an

Mr.MclLellsan. Will you say that agaln?
atrike out pverything after the word

Mr. Holtzoff.

ariod after the word %sPfense.”

nsffense" in line 5, and put a p

Mpr. Medalie, Can Ve checlk that with 557%
Mp.Robinson. I have been wanting to get a word in about
1+ 1s quite material. 557 really applies

557, beeeuse T +hink
but the seme language has

joinder of an offense in (),
with the idea that the appllcation on

to the

peen applied 1in 31(a),

joinder of offenses would be equally epplicable. 1f 1t is not
necegsary, I thinkw should leave 1t oub.

gomebody olse 1s looking at the book nowv,

1th reference to the words after

Mr. Medalie.

put let me &sk & questlon ¥

Are they in 557 in any form?

"offenss.”
in other words, the language of 557

Mr. Roblnson. Yes.

begins, as you 868 1t down in (e¢) --

1 am talking aboul (a).
because that is the

Mr. Medalle.
Robinsan. Let me refer to (¢e),
(c) is 557 exactlys

Mr,

anaver Lo your question.

"When there are several charges ageinst any person

for the same &ct Or tyapsaction,” et cetera.

1udas (d), beginning at line 21.

557 also in¢
s the addition of

All that 1is changed from 557 in 31 {2} 1
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the words "or information” in line 19 and in line 20, because
the old section 557 applied only to indictments and, In viev
of our extension of the usse of informations, ve should, of
couree, add "ynformations.”

Mr. Holtzoff. Is 557 1imited to joinder of offenses and
not to joinder of defendants?

Mr. Robinson. We justi got through saying that.

Mr. Medalle. Where do you have joinder of defendents in
the existing statute?

Mr. Robinson. 557.

Mr. Medalle. Both for (2) end (e)?

Mr. Robinson. There 1s no stetute on joinder of defendants.
1 misunderstood you.

Mr. Medallie. There 1s no statute that provides for joinder
of defendants?

Mr. Robinson. There is no statute; it 1s common law.

Mp. Crane. Why can't we stop with f.rfense” and take out
the rest of that sentence?

Mr. McLellan. May I ask one thing, and then I promise to
keep still?

1 do not see any harm, instead of putting the periocd afier
“orfense,” in making the rule & 11%tle more far-reaching by
putting the perlod two lines rerther down, after the vord
"Logether,” and leaving out everything afterwerd.

Mr. Orane. I do not s8eeé that it adds snything 1o it.

"yhether the offense arose from the same act or transaction,

or from two Or more acts or transsctions connected

together."

If they are connected together, 1t mst be tho same
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of fense.

Mr. Robinson. I favor the Judge's suggestlon, because I
do not think most lawyers or judges would take Nr. Medalie's
caso, Lhe LWo-as C3EC, jop exappis, and S8y {uat such a case
vould be included up there in lines 4 and 5.

Mr. Holtgoff. I think that perhaps vould be an lmprove-
ment .

Kr. holelian., 1 think theo makes il a 1ittle weiter.

Mr. Crane. 'vhether the offense arose from the same sotl
or transaction, or from two or more &cLe or transactlions
econnected together.”

Mr. Holtszofi. Shouldn't that be "out of" instead of
"from"?

¥r. Roblnson. Th@re again ve are uaing the language of
55T .

Mr. Holtsoff. The civil rules use the language "out of."”

My. Crane, I8 that satisfactory? Ts keep the words down
to "together"?

If ve get rid of this section, we will then adjourn.

Mr. Holtsoff. I suggest that we just say "s written
accusation" in line 3.

Mr. Crsne. Why not leave 1t "indictment or other written
accusation"?

Mr. Youngquist. The Committee on Style can take cars of
that.

Mpr. Crane. Those in favor of the phraseclogy of suhsection
(a) 88 it reeds down to the end of the sixth line, ending vith
the word "together,” and the word "jointly" being taken out on

line %, and striking oub the rest of the sentence, 8aY "aye.”
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It is carried.

Can we got rid of the rest of the section? All in favor
of that, say "aye."”

Mp. McLellan. There is one trouble with that. In the
last sentence you have "in separate counts,” and up above ve
have been talking about joining in cne count of an indictment.

Mr. Seth. Why not strike out all of line 9 sxcept the
last word?

Mr. Crane. "If such defendants avre accused 1n separates
written accusations, the court may order the written accusa-
tions to be consolidated for trial.”

I think that is all right.

Mr. Youngquist. The same language in line 13.

Mr. Crene. Well, we will take that up latsr.

All right, gentlemen. That disposes of subsection (a)
of Rule 31. We will stop there.

Does anybody want to continue?

Hr. Boltgoff. I move we adjourn until 8 o'clock.

Mr. Crane. I will come at 8 o'elock if you all promise

to bs here.

(Thereupon, at 5 c'clock p.m., & recess was taken until

-

8 otclock p.m.)
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EVENING SESSION

(The Committes reconvened at B o'clock p. m., upon the

expiration of the recess.)

The Chairman. Shall we start, gentlemen, or wait just a
minute or two more?

Mr. Glueck. It was 8 ofclock that we were scheduled to
resume.

Mr., Robinson., HNr. Wechsler was very much interested in
thils Rule %1, that we were on.

Mr. Seasongood. We can go ahead now and come back to that
later.

The Chairman., What is our next item?

¥r. Roblnson. We can leave that. We can pass 31 until
Mr, Wechsler comes, and in the meantime start with 32,

The Chalrman. Did we approve all of 31?

Mr. Robinson. No.

¥r. ¥cLellan. Just *1-A,

Mr. Burke. I move that Rule 32 be adopted.

The Chairmen. It is suggested that we pass Rule 31 until
Mr. Wechsler gets here and that we move on to Rule 32. 1I1s
there any comment on Rule 321

Mr. Robinson. My guestion about that 1s whether the
Committee feels that since this deals with dismlssal, it shoul
be placed with Dismissals, or should we leave 1t because it
deals, too, with mis joinders. Perhaps it should be a subsec-
tion under 31.

The Chairman. Suppose we concern ourselves, Mr. Robinson,
in the rirst instance, with the contents of it. Is there any

criticism of the content?
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Mr. Longsdorf. I should 1ike to make an observation
corresponding to one I made a while ago or this aftermoon.
This reads:

"pefendants may be dropped, or in proceedings by
information defendants may be added, by order of the
court.”

Again, if the informati on w as the result of a waiver, the
additionsl defendants might not be willing to Join in the
walver. I don't know whether or not that needs e saving clause.
I am just suggesting 1t for consideration.

Mr. Robinson. Mr. Longsdorf and I have discussed that
point, but so far neither of us has been able to oconvince the
cther on it.

Mr. Longsdorf. That 18 why I am asking for consideration.

Mr. Robinson. At present I feel that we have the qw stion
taken care of. The polnt goes back to what has been said about
the Bayne case and other cases with regard to the changing of
indictments or amending of indictments. An information, ont he
other hand, belng the act of the United States Attorney, ocan be
amended, &8 Wwe agreed on previous rules this afternoon.

That amendment may take the form, in the case of informa-
tions, of adding or joining defendants. The first line resads:

"Mis joinder of defendants 1s not ground for dismlissal
of a criminal proceeding.”

I think that is generally accep table, It incorporates what
is in the American Law Institute Code to the same effect,

In the next line =-- "Defendants may be dropped" -~ I take
1t that that is clearly within the power of the judge at any

time. He may dismiss the proceeding as to one or more defen-
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dants. Or if he proceeds by informatlon, defendants may be
added. Of course, you cantt add defendants to an {ndictment.

Nr. Burke. dasn't that been coversd by Rule z0, at the
bottom of the page? Ve redrafted that rule today which pro=
vides for the addition of defendants. It seems to me that 1t
is repetitious to that extent.

Mr. Robinsoll. perhaps you are right. What would g0 out?

Mr. Burke. The gsecond sentence.

¥r. Robinson. Did we?

Mr. Burke. Yes. If the amendment is the way 1 recall it,
1t would provide for any amendment.

Mr. Longsdorfe I do not think the gsaving clause would
gave the right to indictment. Tre constitutlon would do that.
It might save our faces.

ur. Burke. As I recall the amendment down here == I don't
nave it here == the substance of 1t was that you could smend
the information oOF complaint at any time as to any matter ex-
cept as to adding or gubtracting defendants.

Mr. McLellan. Except as bto addinge.

Mr. Burke. Was it only adding?

Mr. McLellaln. That is alle

¥r. Burkee. Then, 1t must be done prior to the trial.

Mr. Holtzoff. The text sald that the court m&y permlt
the jnformation or complaint to be amended at any time, e xcept
that an amendment adding a defendant or defendants may be made
only before the triale. That is the one that we adopted earlier
today.

lr. Deane. 1f we are golng to nave anything about adding,

ghould it not be in one place instead of in two rules?

o
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Mr. Holtzoff. In view of that other rule, this seems to
be repetitious. The second part of that second sentence is
repetltious.

Mre. lMicLellan. Now the United States Attorney has the
power to nolle pros. Do you want to put in that defendants
may be dropped? He can nolle pros as to certain defendants,
can't he, under the other rule?

Mr. Robinson. Yes. I suppose the reason for our placlng
1t here would be that we are trying to consider the correction
of misjoinder, which follows in the first sentence, suggesting
expressly to the Court that 1f there has been misjoinder, while
he may not dlsmiss, still he may drop & defendant or defendants
who have been improperly joined.

m.mmnmuTMmWanpwapWMdmwemdww
the rest of the sentence?

Mr. Robinson, In other words, put a period after "aropped" -~

Mr. doltzoff. I don't think you need that there, because
1t is covered by the prior rule.

Mr. Robinson. 1 was just about to read what goes ot .

Mr. Glueck. What goes out ?

Mr. Robinson. MNay we take care of Mr. Younggqulst's s ges-
tion?

The heading of Rule %2 1s:

"Mis joinder and Non-Joinder of Defendant s ."

In that case you can't say you will drop the defendants.

Mr. Youngquist. Is there such a thing as non-joinder of
gefendants in ¢ riminal proceedings?

Mr. Holtzoff. There is not.

T 3 " Ce t M t 1
wr. Youngquisce 1T seems TO T8 .p 4 phat could apply only
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to failure to include necessary parties in a eivil suit. I
think that that "non" should come oute

¥Mr. Robinson. What else? We would still have the
problem of what to do aboub dropping a defendant.

¥r. Holtzoff. I don't think you need that, because the
dropping is a part of other rules. I think you can dispenss
with that whole second sentence.

The Chairman., What other rule covers 1%7

yMr. Holtzoff. The rule as to nolle pros. We adopted &
rule on nolle proa this afternoon.

Mr. McLellan. In this repetition it calls attentiocn to
what you can do about misjoinder. It has that advantage.

The Chalrmen. Might we not in the interest of brevity,
if it has that purposs, cover it in a note and refer to the
other rules?

yr. Robinson. I suggest you put a period after "added"
and say:

"Any proceeding against a defendant may ve severed."

Mr. MclLellan. I don't know what that means. W hat do you
mean by "severed"?

Mr. Medalie. To be tried separately on the same indict-
ment.

Mr, McLellan. If that is what it means, that is all right.
I guessed that was what it meant, but I don't know whether you
could do something by way of severance.

Mr. Medalie. Except glve them s eparate trials.

Mr. Holtzoff. Haven't you another rule on separate trials?

¥r. Robinson, Yes. I think whenw e come o that, we ocan

see, At the present time, 1 don't think we should say Wwe should
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drop thils.

Mr. Youngquist. I would suggest that the title read!

"Misjoinder and Severance."

I would strike out "of defendants.”

lr. sedalie. There isa't any such thing that anybogy can
be agresd about in connection with non-joinder.

The Chairman. Well, this reads:

"Mis joinder and Non-Joinder of Defendants. Misjoinder
of defendants i1s not ground for dismissal of a oriminal
proceeding."

Is there any objection to it thus far?

(There was no response.)

The Chairman. Going on:

"Defendants may be dropped s # % "

Whether that is necessary will depend on another rule.

¥r. Robinson. Perhaps s0.

Mr. Medalie. That is something else. A may object to
beins tried with E. B may object to being tried with A.
Nevertheless, if they have not been properly joined, each may
be tried separately. Therefore, with the exclusion of tie
second sentence you have a particular situation -« and very
particularly where you safeguard the defendant's right in
another section -- to require a severance in the interest of
Justice.

Mr. Holtzoff. You mean you cannot drop a defendant 1n a
eriminai case.

¥r. Youngquist, Dismiss as to him. That 1s what you
really do.

ur. lclLellan. You just nolle pros, ir you want to, or
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e Chalrmen. 18 there & motion %o strike the second sen-
tence?

My, Holtzoff, I so move.

The Chairman. It has been geconded, All those in favor
gay Ayej those opposed, No. It 1is waninously carried.

T'hat about tiae last gentence? The question {5 whether
that dooes nob come in scme aubgsguent rulee.

My, Robinson. Mr. ledalle sug pestbed that 1t wsas not
envered by & later rule bscausc 1t 13 covered here.

Mr. ¥edalle. Tn other words, where there has been mis-
joinder, the Court can cure the error bY gAving the man & sep~-
arate trial rather than by taking action against the accusa-
tion.

The Chairman. MNay I suggest, for the Commit tee on Style,
that as to the last sentence it be recast in the astive volce?

Mr. Dean. And that it refer to the subject of mis-
joinder. As 1t is no¥w gtated, 1t is pretty broad.

Mr., Robinson. And to say, 'may be granted a separate
trial by the Court."”

ur. Medalie. Ine word "severed" covers ite

¥r, Robinson. 1 know 1t covers i{t, but it is technical.

ur. Hedalle. put everybody who practices Fedaral oriminal
s w knows the meaning of tne word ngever.” That 1s, he is not
tried with other defendants and axpects on the pasls of statis-
tics that he wi1l never be tried,but he may bo.

The Chairman. On the rule 8&s amended, are there any fur-
ther remerks? 1f not, all those in favor of the rule a8

amended will say Aye; those opposed, No. 1t is carrled unan-=
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imously.

We will now go back to Rule 31. I understand that Mr.
Weehsler had some question about Rule %1(a).

Mr. Wechsler. My questi on, Mr. Chairman, related to the
words in line 3, "in one count.” It seemed to me that there
was no reason why the accusation of more than one defendant 1n
the same written accusation should have to be put in one count,
and I don't know whether it was the Reporter's intention to
1imit this permissive joinder to the case where you were deal-
ing with one count, or whether 1t was his intention to pemit
1t for one count and & fortiori for several counts, bub I think
it should be made .clear.

¥Mr. Glueck, In & single count.

¥r. Wechsler. There are really two aepar#te problems:
joinder in one accusatibn, snd sécondly, Jjoinder in one count.
I am4 not sure we need even address ourselves to joinder 1in one
counte. |

Mr. MoLellan, Why not call it “1# a single count"?

The Chairmsn. Does that me et what you have in mind, Mr.
Robinson?

Mpr, Robinson. Not quite. Tie difficulty there was, you
will see, in trylmg to use very few words in expressing this
1dea that you might have &an {ndictment in which there 1s only
one count. That is, it is not called one countj nevertheless
1t would be just one indictment. Certainly in that case you
would wish the defendants to be accused jointlye.

Then, if you have an indictment which has two or more
counts, you likewise would wish %o provide that in either of

those counts or in both of them you could join two or more
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defendants.

After talking to Nr. Wechsler about this two hours ago, I
thought that possibly this would take care of it.

Mr. Wechsler. Two OI' more defendants may be acoused
jointly in -~ You can't say "a single indictment’ or "an indiet-
ment baving only one count," because thatb 18 difficult; that 18
nof quite what you mesan.

yr. Melellan. "In a single count of an indictment.”

Mr. Wechslers. Would that cover, Judge, an indictment that
had only one count? |

Mr. McLellan. Yes.

¥yr. Seth. Why not leave it out altogether or else B&Y
"alleged Jointly to have particip&ted“?

ur. Robinson. would the reader understand that we meant
that they could be joined either in one count of the f{ndictment
or in a single count?

Mr. Walte. "Two or more defendants may be acoused jointly
in an indictment or in any other written accusation, or in any
count thereof."

}¥r. Robinsone. If you make 1% that long, I might join with
someone to use "written sccusation" at this point.

Mr. MclLellan. That would not cover putting two defendart s
in a single counte.

‘¥r. Robinson. I pdlieve it does, &3 1 understand kI
walte.

"Two or more Gefenaants may be accused in a wyritten
sccusation or 1in any count thereofs"

Does that help, Lr. Wechsler?

Mr. Wechsler. Yes, that meets my point.
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Mr. Robinson., Your second point had to do with the use
of the term "jointly."

That raises the guestlon, lir. Chairmen, in this type of
case wnere you have parties acting in such a way that their
joint action constitutes a single offense, but they do not in-
tend to cooperate in bringing about that offense., There are
numerous instances of that.

vou will remember the case that I spoke of at our September
meeting, the Pacific Highway case, reported in TO Pacifle Second,
799, a case in the State of Washington in 1937, where one of the
defendants was driving along the Pacifie Highway, sto pped, falled
to get his bus of f the highway, and illegally left it so that It
projected out or covered a large pert of the traveled portion
of the pavement,

Then the second defendant, whom I shall call B -- the first
one I will call A -~ drove up from the rear -- he was driving
while intoxicated -~ and recklessly struck the bus.

Through the illegal act of A and the illegal act of B, C,
who was driving from the opposite direction on the highway, was
struck and killed.

In that cage -~ the Blakeley case -~ the Supreme Court per~
mitted a joinder of A and B.

I tried to use a term mutually expressive, because in its
opinion the Supreme Court used the language that "They acted
mutually or participated mutually in the of fense."

That went out, and I think properly so, after discussion
by the Committee, so in this draft,in line l, the term " jointly”
is used.

Just before t he evening rocess the question was ral sed
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whether we could not get along without " jointly." Judge
McLellan suggested that if they participatoﬁ in the same of~
fense, they would have to be participaﬂng jointly.

am I putting it correctly, Judge MeLellan?

vr. MeLellan. Not eoxactly, but T will not take the time
to go over that dilscussion againe

jipr, Youngguist. But not 1in concert.

yp. Wal te, Has anybody objected to striking out "jointly"?

¥r. lelellan. We atruck out " jointly" in the third 1line.
Now you are talking about 1% 1n the second line?

Mr. Robinsolle No, 1t was in the fourth line.

Mr. Crane. It {s not necessary where you had to partiel-
pate 1in the act.

Mp, Holtzoff. In that Washington case they did not par-
ticipate jointly.

Mre. Youngquiste As 1 understand 1%, the reason wWhy we
struck out " jointly" was %o preclude the possibility of 1t
being thought necessary that they be acting in concert.

¥r. Crane. Yes. I thought we gtruck that out pretty well.

Mre voungguist. 1 think it is all right.

The Chairman. Is there any motion addressed to Rule 31(a)?

Mr. Crane. We carried lt.

The Chairman. All right. 31{b).

Mr. Robinson. That reads:

"mhe Court mey order guch separation of joint
defendants or guch groupings of joint defendants in sep~
arate trials as ghall be conducive to a fair trial for
each defendant and for the Government."”

Mr. Holbzoff. I move that we s trike out the last seven
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words as being surplusagei
"por each defendant end for the Government."

Put a period after the words "fatir trial.”

Mr. Robinson. T put them in -~ of course, they may g0
out, if you wish -- put T put them in with due deliberation.
I felt that all too often it might be that in the argument on
the point, the whole thing would be argued as though it were
only the defendant who was concerned, whereas my own experi-
ence has been that in matters of that sort the Government
interest is involved as much as the defendant's.

Mr., Holtzoff. I agree with you, but I thought the words
"fair trial® meant falr %o everybody.

lr. Robinson. They do, but in the actual combat in the
court room I am not sure that the defendant would realize that
the Goverament 1is entitled to as much consideration in this
mtter of joint trials as the Government really is.

Mr. Waite. I think the Reporter 1s right. 1 think it is
a very wise blt of propaganda .

Mr. Medalle. We do not want propaganda in the rules.

Mr. Waite. Of coursae We do. That is what nine-tenths o
the rule s are.

The Chairman. Are there any further motlions addressed to
Rule 31(b)?

Mr. Medalie. I move that "gor sach defendant and for the
Government" be stricken.

wr, Holtzoff., That was my motion.

The Chairman, Is there any further comment on that
motion? If not, all those in f avor of the motion say Aye;

those opposed, No.
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The Chair is in doubt, having voted loudly himself. All
those in favor will please raise their hands.

The Chair is no longer in doubt. The motlon 1s carrled.

Mr. McLellan. I now move that as thus deleted, (b) be
approved.

Mr., Holtzoff, I second the motion.

The Chairman. All those in favor of the motion say Aye;
those opposed, no. The motion 18 carried.

Rule 31{e).

lir. Robinson. That is: "Permissive Jolnder of 0ffenses.”

This 18 the exact wording of the Act of 1853, which is
now in the United States Code, Title 18, Sectlon 557:

"When there are sdveral charges agalnst any person for

the same act or transaction, or for two or more" -=
Now, the word "acts"here has been left out in the Mimeographed
sheets and should be added =--
W__ gcts or transactions connected together, or for two or
more mcts or transactions of the same ¢class of crimes or
offenses, which may be properly Jolned, instead of having
geveral indictments" --
The only change from the old Section 557 is to add: "or informa-
tions"™ at that point, because the old statute refers only to
indictments -~

".. the whole may be joined in one indictment or informe-

tion in separate counts.’

The Chalrman. Are there any suggestions?

Mr. Youngquist. I suggest the excision in line 156 of the
phrase "instead of having several indictments or informations,"

in order to conform to the action we took in line 9 of Rule
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il 21(a).

Mre. Robinson., 1 do not smee any connection there,

ﬁr. Dean. It 12 the same language a8 13 ugea in 1tne 9.

Hr. Holtzofy, It is surplusage,

kr. Robinson, Here 13 what T resally should say: I should
8ay that I think the reason for retaining 1t here is Juat the
8816 as 1t was in line G hamely, that yoy do have the words of
8 statute there whieh neve received almost elghty years of adju~
dication in Federal courts, and I do not 86e just why we should
change that language without having some reason other than g
change of #tyle,

Kre. Holtzoff, 7 think that that is a very poorly worded
statute,

Mr. Robinson, It has worked awfully well,

Ere. Holtsofr, 7 know, but there are two or three other

In 1line 18 I want to address myself to the clause "whieh
may be properly joined,"

LI'e dobinson. That is right,

¥re lloltzoff. I think that iz sort of begging the ques~
% on. There 1a no statement of what may be properiy Jeined,
That assumes Bomething back of thig rule. After @l, I do not
think we should perpetuate an old statute in these rules,
These rmles are Bupposed to be g statement of the entire proce-
dure as it ig going to be, and I think ¥e ought to clarify op
explain what may be Properly joined,

Mr. Robinson, I should like to have the permission of the
Committee again to eall upon p, Alexander, because I know that
¥re Alexander has given very careful thought to the incluaion
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of that oclause "which may b e properly joined."

Mr. McLellan. of course, we want to hear from Mr,
Alexander, but when you leave this in here, all you say, in
subastance, 1is that they may be joined if they may be broperly
Joined.,

Mr. Robinson, That ia right. That is the argument that
has been made about that statute for eighty years.

Mr. Holtzoff, I think we ought to s tate what the rule ig--
what may be Properly joined,

lir. Glueck. Hasn't that now been ad judicatedy

Kr.Robinson, The result of it ig to 88y == I think Mr,
Ale xander will bear me out - that these words are not harmful;
they are recognized and accepted.

Hr. Holtzoff, I don't think they are harmfui, I clainm
that they should be explained. The mere fact that the words
have been construed by a long series of declsions is no reason
for not stating what the words mean, because the function of
the rulss is to contain within one set of covers, in so far as
it is possible,.a code of Pederal criminal Procedure,

Mr. Youngquist. It occurs to me that the Preceding lan-
guage, in Bl(c), sets out the rule which may properly b e used.
%e do not need any further explanation,t>ecauae the Preceding
language 1tself defines that which may be joined. 21(c) 1is on
Offenses, r., Chairman,

Mr. Glueck. My question was whether lines 15 to 18 really
exhaust the possibilities. I agree with Mr. Holtzoff that, if
possible, the rule should exhaust al] the possibilities., I am
Just wondering whether others have ariﬁen and been ad judicated,

Mr. Holtzoff., I think this probably exhausts it.
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Hr. Youngquist, We might ask Mr. Alexandep g&bout that,

Mr. Alexander. I thing it covers everything. It hag been

very workable, We faced an Brgument on that language, the
words "whioh may be properly Joined,"

That i1g simply a statement that you can join such offenses
88 would be joined at common law apng has given the vords no
meaning in the interpretation of the statute, They sald there
was language in the statute and that Congress must have had
something in mind, so they paid no attention to that,

Mr. Holtzofr. I move that it pe stricken out,

Mr. Medalie., T Becond the motion,

Mr, Alexander, Although it hag been interpreted as Mr,
Roblinson s tated,

Mr. Wechsler, Has there been an 1ntarprstation of the
phrase "which may be properly Joined" gag distinguished from an
interpretation of the statute ag a whole? If there has, 1t
seems to use we ought to know what ¥e are throwing out before

we throw it out,

or simply tautology -~ then I think they can properly go., It
occurs to me that the language might mean, in the absence of
Some reason why the Joinder woulg work injustice in the partic-

ular case, a kind or general qualification, If that 1s 80, 1t

rather see one that said that in so many words,

Mr, Mclellan, It lo0oks to me oo I don't think 1 under-

language whign suys, "They may be joined ir they may be Jolned,

“hlch, no matter what Congress hag done, looks foolish for us,

=
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Mr. Glueck. It might mean "which for other reasons may be
properly joined."

bre kedalle. It means that in the category recited up to
that language you may have g Joinder, provided over and above
that mers statement of category there is some reason why they
can be properly joined.

If those categories are correct, then you need nothing
more. You do not need "which may be properly joined," be-
tause you provide for joinder under those conditions,

"The same act or transaction"; "two or more transac-
tlons connected together"; "two or more acts or transac-
tions of the same class of crimes or offenses"; |

three cases where there may be joinders.

The Chairman. May we request the Reporter and his staff
to look that up and see whether there are any other cases than
taose covered in lines 15 to 17, and then, subject to the ro-
port, may we proceed to vote on this motion tentatively to
strize out "which may be properly joined"?

Mr. Robinson. We have already looked 1t up, and I might
Just r efresh your minds on 1t now. There really has not been
much adjudication of it, though there is a Missourl case,
Dolan vs. nited States, 137 Federal, and Kldwell vs. United
States, 38 aAppeals District of Columbia 12,

In this section, which authorizes that paragraph "When
there are seversl charges against any person for the same act
or transaction, or for two or more transactions comnected to-
gother, or for two or more acts or transactions of the same
class of criwes or cffenses, which may be properly Joined, "

1t is not intended by the whole phrase to 1imit the Joinder or
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the consolldation to charges whiech might have been Joined at
common law, but rmerely to vest the trial court witn discretion
to refuss to permlt a joinder op & consolidation where it would
Prevent a fair trial op be an injustice to the defen dant,

lMr. Wechsler, That ig preclsely my point, The phrase can
be given the meaning of a discretion on the part of the trial
court to forbid the Joinder where, in the circumstances of a
particular case, it may work injustice,

It 1a oasy to think of an 8xample of that sort. Suppose
Jou have a geries of forty opr fiftty charges against g particu-
lar defendant, They are all of the game class of orimes or
offenses, but the thought of getting a rfgir trial on a1 of
them, in view of the number, is simply fantastie under those
circumstances,

Mr. Holtzofr, Does not the 8everance provision talke care
of that =~ the Provision as to 8everance or trial?

Nr. Wechsler. What do you sever?

Mr. liedalie, i, Wechsler has made g good point.

lire Holtzoff, 1 think it 5 g good point, too, but I
think 1t 1s taken care of by the rule on Beverance.

Mr, Medalle., Tt depends on how sensible and capable the
trial judge is, You have got to 8l low him to show some
abllity and some practical jwigment,

In 1936 the State of New York adopted a statute more op
less like the thing we are now diacuasmg. The a blest eriminal
Judge around New York, who retired & year ago, was Judge Knott,
a very practical, sensible Judge, who haga had long experience,
He would get an indictment with about forty, sixty, or ninety

counts in 1t,
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Then, Judge Xnott would say, "You have enoughj you don't
need to prove the other counts; in fact, I won't let you."

Knott was what was senerally considered g convicting juige,
nevertheless a fair one. You may still be o fair Judge although
& conviecting judge -~ a convicting Jjudge of gullty persoms.

Or 1f evidence was glven as to many of the counts, ne would
say, "Jow, in going to the jury, I am going to submit your six
counts out of ninety-three,"”

In other words, what is provided here -- "which may be
properly jolned" - in sofar as it applies to the cases is
that the discretion as to what is fair to a deferdant, so as
not needlaessly te overwhelm, so as to be convicted of every-
thing, is laft entirely to the trial Judge, even though that 1is
not included.

As I remarked this afternoon, I do not care what we put
into these rules; I know what the judge's part 1s 1n the case,

¥r. Holtzoff. If we want to convey that thought --

Mr, Medalie. Why convey it? ¥hy don't you allow same
exercise of good sense on the part of capable Judges of exper-
lence, wheo want to be faire

Mr. Holtzoff. "Which may be properly joined" does not
convey the thought you have in mind, Mr. Wechaler?

¥r., Wechsler. You have a clerical. problem in the matter
of drafting here. T agree wlth Mr, Medalie. This is an impor-
tant problem in the way of eriminal procedure. It is going to
work d 1 right. What we have to do 1s take the existing job
and elther retain it or change 1t. If we drop out that phrase,

"which may be properly Jolned," if the phrase has had the mean~

ing of vesting discretion in the trial court, then, in strioctly
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legal terms, if oupr actlon means anything, it may be taken to
evince an intention to destroy discration, which, it seems to
me, 1s productive or litigation which won't amount to anything
in the end, or it is not the right way to Proceed.

Mr. Toltzorr. 1r ¥e want to continue discretion -- ang I
do not object to that -« I think we ought to change the phrage-
ology, so as o cure an ambiguity in that clauge, I certainly
think 1t shoulgd not stand ag it now is, It should elther go
out or else be amended.

Mr. Wechsler, I agree with you,

Mre. Holtzoff. Ve are turning over g new lsaf; we do not
want to perpetuate poor phraaeology and poor draftamanahip in
these ruls g,

The Chairman, We are ¢onversing around 1t, but we are not
Progressing,

kir+ icLellan, There is a motion to strike out the words
"which W&y be properly joined,"

re Dean. I have one suggestion which will take care of
lr. Wechsler's Problem; that is, to have Section (a); then to
have Section {e) labeled (b); then take (b), which deals with
"Joint op Separate Trials of Defendants,” ang go reword it that
it covers also separate trials of the 3ame defendant where that
defendant ig charged with more than one of fense, which, as we
have the language now, "shall be conducive to a fajp trial,"

lir. Wechsler., I agree with you. That Wwill meet the
Problem entirely.

The Chalrman, Now, will you state that in the form of g
motion?

~i'e Dean, 1 shoulgd like to make that in two motions:
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21 First of all, that (¢) be labeled (b) and that 1t be amended to
read, in line 18, srter the word "Offenses, "
"Such charges may be" ..

striking out the rest of line 19 .-

The Chairman, All right, Now let us have your other
motion,

Mr. Dean, Second, that the resent (b) be labeleq (e)
and be amended to read, after the words "separate trials" in
line 19;

"Separate trials of the Same dsfendant, where the
defendant ig charged with more than one offense,”

Mr, idedalie, I think what Jou really want to goet 1s thige-

The Chairman, Are we addressing ourselves to Mr, Deants
substitute motion?

lir. Medalie, Yes, That, or course, deals wilith the orig-
ind ang any other alteration that mey be made there?

The Chairman, That is right,

Mre liedalie, 1If 4 wan is charged in ninety counts, prop-
erly joined, 8ccording to the three categories set forth in (c),
before you get to the wards "which may be properly Jolmed," ang
1t 18 not fair to try him on ninety counts and he ought to be
tried on only twenty-seven counts, give the Court the Power in
his diseretion to take such action as he tiiinks fajr ipn the way

af cutting down the number of count g,

Now, actually the Judge doss not know, and he won't know

until there ig g trial, ang only at tne trial can he make that

reduction, Now, if vou wish xpreossly to give him the power



22

38l

that you know he hag snyhow to cut them down, then give him the
power, at the trisl or otherwise, to cut d own the number of
counts on which a defendant has to go to trial. Ir we mean
that, we ocught to say that,

Mr. McLellan. When you cut cown the numbser of count s,
what becomes of the other counts? Are they retriable or tried
later?

Nr, Medelie. That d 1 depends.

Mr. FcLellan. No defendunt would stand for that. He would
rather go on his whole ninecy counts;

Hr. Medalle. Yo, I will answer that as to the legal
proposition and then as to the practical one.

A8 to the'kagal proposition, if he severs & 1 counts be-
fore tesiimony is taken, then there 1s no Jeopardy. Those
counts stand, and he is to be tried, 1if they ever try them on
another occasion.

Practically, we know, as I said bef'ore, on the basis of
statistics, that if there 13 a Soverance, he has one chanee in
a hundred of ever being tried on what remains. He will not be
tried unle ss there is great publie necessity for trying him, at
least in the opinion of the pProsescutor.

Mr. Uean. 1Isn't that one of those instances where we want
to give the trial Judge power to dlsmlss?

Kr. iedalle. The thing I can't understand 1s how the
trial judge, even if you gave him power, could soberly exercise
i1t with competentness and the correctness of hig Judgment with-
out knowing sll about that case,

Nr. Lean. He could not; but if you gave him power to dis-

miss it at any time in the Proceedings for good cause showne-
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Mr. Medalie (interposing). In the trial., The trial
started, Jury éempaneled, witnesses sSworn; and if either before

the case goes to the Jury or when it goes to the Jury the Judge

there 18 g dismisaa].

Mr, Desn, Tm t is right,

Mr, Medalie, Whether he acted rightly or wrongly, fairly
or unfairly, that 1s an end of these c;:unta for all time. He
has that power, even if you do not put 1t in here,

Mr. Holtzofr., Ir there is an acquittal, can't the defen-
dant be tried on the other counts?

Mr. lcLellan, No, because the trial s tarted.

¥r. lMedalie. If Jou want to make i 8pecific and clear,

‘so that there will be no question about it, though I think

there 18 no necessity for it, you may make a provis on here, by
& single Sentence, that, in the interest of Justice or of fair-
ness,the judge may wi thdraw certain of those counts, even if
Proved. That ls what you can do. But good judges will do that
anyhow, whether Jou put it in op not,

One of the reasons for doing it is that a Judge who has
tried many cases Will say, "How on earth is that boor jury go-
ing to pass on ninety counts? I w1l make it easy for them, or
I will be fair to che defendant, and submig only eight counta,"

ir, Glueck, why can't thig rather depend on "separate" in
lire 22 oOr, "whieh may in fairness to the defendant be properly
Joined"? or, as up, Youngquist has 1t, "whieh may in the Judg-
ment of the Cour: be pProperly joined"?

The Chairman, I think we should take same actlon on this

DOwW,
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Mr, Medalie. I think this is an important question, Mr,
Chairman, I really think it is an importa ¢ question, andl
would like to answer the point raised by Mr, Glueck,

The Chairman. al1l right,.

Mr. Medalie. When you ask the court to pass on what is
fair in the joinder of counts in a single indietment, the court
does not have the informati on on which to pass on it. He ecan-
not do it unless he is at the actual trial.

As Nr. Wechsler pointed out, we are deallng with a ques=~
tion of what is good pleading. In dealing with good ple ading,
you can't decide this question of fairness in advance of the
trial, Therefore, you should make no provision for it.

Mr. Youngquist. But aren't you always deciding the ques~-
tion of severance befors trial, and doesn't that have the same
character as what we are talking about?

itr. lledalie, Yes, but when you decide the question of
Beverance, you are not deciding the question of pleading,

Mr; Youngquist. Sueh Pleading is all right in either case.
The only question is whether it is Proper under these particular
clrecumstances to have the two counts tried together or whether
they should be tried separately.

Mr. Glueck. Jhat ig right,

Mr. Holt zofi{. ‘hat practice of Judge Knott's ig never
followed in the Federal court. Take an indictment of [ifty
counts. I don't understand chat any Federal judge wouid withe
hold any counts from the Jury, no matter how confusing it may
be to leave Lit'vy counts vo the JULY o

Wre lisdallie. T thing liarry Anderson used to do practical

things like hat.,
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Mr. McLellan. I don't think any Judge has the right or
has the power to do 1%. He can in a single case, when the
evidence 1s overwhelmingly in faver of the Government, order a
verdict for the defendant, ang neobody can do anything about it,
But he has no right to do 1t, e ven thougn he has power; and he
has no right to say to the Government, "You have Pifty counta
here, bLut the Jury, though there is evidence on all of them,
will be permitted %o return a verdict on one or two or three,"

He is exerclising a bower, but he is not exercising that
power rightfully, any more than he 1s when he orders a verdict
for the defendant when he knows that thsre 1g abundant and sub-
stantial evidence for the Government against the defendant.

Qur conceptions arse entirely different, I have to proceed
on that notion.

¥r. Robinson., As a matter of practice, Mr, Medalie has
mentioned ninety counts. In People vas. Luciano, in an opinion
affirmed by Judge Crane, there were ninety counts, and there
was conviction on sixty counts, The sentence was f rom thirty
to fifty yesrs, which nobody thought was too much,

Mr., Glueck. I move to amend Mr., Dean'sg motlion, if it %
possible to mo move, by inserting in line 18, after the word
"may," the words "in falrness to the defendant."

Mr. Holtzoff. There is 8till my motion ahead of that to
strike out "which may be properly joined."

The Chairman. We will record each of these as substitutes,
1f the Committee is willing.

I will eall for a vote, first, on Mr. Glueck's motion,
which 1s to amend the latter half of line 18 to read:

"Which may in fairness to the defendant be properly



388

Joined,"

Are you ready for the vots on that motion?

ire Medalle. How do you decide that?

Mr. Glueck. In the Judgment of the trial court.

Mr. MeLellm . %We are talking about a series of iIndictments.
Now, 1f they put in too much, and the judge says, "I don't think
that 1s fair to the defendant to have so nany counts," what does
he do?

Iire Glueck. It is for the rurpose of avoiding a clumsy
triadl, as I understand it.

¥Er. Holtzoff. But what is the penalty for jJoining too
many counts under this provision?

Mr. Crane. May I 8ay something, Mr. Chairman?

The Chairman. Yes.

#r. Crane. I think I understand all that is being talked
about: that this provision contains exactly the words of the
statute. There is a question as to whether or not it is wise
to continue with the words as they are. After this discusd on,
from which 1t is apparent that nobody knows what it does mean
or what they want, I think it would be wise for us to continue
it Just as it is,

kr. MNeLellan. Recause we don't know what 1t means?

Mr., Crane., Because we can't agree,

The Chairmen . Eventually you will want to vote on Mr.
Holtzoff's motion.

¥r. Crans, Eventual 1y I should like to see 1t just as
the Reporter has it. T think after all this discuss on, when
no one seems to agree with anyone else as to what should go in

and what sould go out, and we have heard as an example what
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some Judge did witn ninety counts, and we don't know who he is
or why he did it, I think 1t is wise to let the thing stand ags
1t has been in the law for a long time, b ecause there must have
been wiser men before W6 came here. It has stood for a long
time, and the courts have worked under it, and worked well.

Now we are talking a bout changing it, and we can't agree as to
how we should change 1it,

The Chairman., There are two other possible motions that
might be made, One 1s to refer it baclk to the Reporter to
prepare a memorandum to be circulated to the Commit tee. The
other 1s to leave it to the Committee on Style., Nevertheless,
we have Mr. Glueck's motion,

hir. Medalle. ir. Chairman, will you indulge me far g
Woment? Perhaps my statement Wwill affect one of the motions or
the gentleman who made the motion.

We may accomplish what we want if after striking out the
words following "which may be properly Joined," say, "The
court may in the intersst of falrness to the defendant," to
whiceh you can add the words, "for the simplification of trial,
before trial sever the counts or at the triail withdraw counts
from the consideration of the Jury.”

Mr. Holtzoff. I would be satisfied with the fipst part,
but I would not want to confer on the court the power to withe
draw counts,

The Chairman. The question, as I understand it, 18 on Mr.
Glueck's wotion, which is to amend line 18 to read:

"Which may in fairness to the defendant be properly

Joined,"

All those in favor of the motion say Aye; those opposed,
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No. The motion seems to be lost.,

The next vote will be on Mr. Dean's motion, which the
Chair would like to have Nr. Dean restate,

Mr. Dean. I am afraid I have made it a little clumsy.

The suggestion is that in (c), in line 18, we make it
read as follows:

"Of the s ame class of crimes or offenses, such
charges may be" -«
to
then skipping/line 20 ==

"-~ Jjoined in one indictment or information in separate

counts,"

Then, providing in (b) a provision for the severance,
where you do have joint counts agailnst one defendant, by adding
in line 13%:

"Or separate trials of the same defendant where he is
charced with more than one offense."

The Chairmen. All those in favor of that motion say Aye;
those opposed, No. The motion seems to be lost.

We are now ready for a vote on Mr. Holtzoff's motion,
which is to strike from line 18 the words "which may be prop-
erly joimed.,"

All those in f avor of that motion 8ay Aye; those opposed,
No. The motion is lost.

Mr. Medalle. May I now make my motion?

The Chairmen. Yes,

Mr. Medalle. I move that there be stricken from Section
(¢) the words "which may be properly jJoined" and at the end of
that subdivision the following be added:

"The court may in the interest of fairness to the
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defendant before trial 88Ver counts or at the trial with.

draw counts from the consideration of the jury,"

Kr. Holtzoff, T would vote fop that motion.

¥r. Youngquist, W1ill you reag that again?

Mr. Medalie, "Tne court may in the interest of fairness

to the defendant before triajl 8éver counts or at the trial

Withdraw counts frop the consideration op the jury,"

Mr. Holtzorr, I would vote for that motion ir you left
out the authority to withdraw counts at the trial,

Mr. Medalie, The reason I put that in was that 1t wags

mitted to the court before the trial, so in the same way cone
celvably you might get a 8eéverance of counts. That iga why I
included that,

Mr. MoLellsm . That is the équivalent of ordering a vep-
dict on certain counts,

Mr, Medalie, At the trial.

The Chairman, W1ill you holg that g while, Judge?

Mr. Holtzofr, I move to ameng Mr. Medalie's motion by
8triking out the authority to Withdraw counts,

Mr. Nedalie., At the trial,

Mr. Holtzofr, For this reason; that ag Judge MeLellan

equivalent to hig directing a verdlet or an acqulttal,
I do not believe that that shoulg be done, bscause Suppose

the jury finds the defendant not guilty on the Sounts that a pe
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left wita the Jury,., vet it might have convicted the defendant
on the counts the Judge chose to withdraw. I think it would be
arbitrary to have a Judge withdraw counts from the Jury when the
Prosecuting attorney ~-

lr, Medalie. Very unrealistiec.,

Mr., Glueeck. Do Jou think that the propsr remedy for thatee
and I take 1t Judge Mclellan thinks 80, t00 -~ is 2 motion for a
directed verdict?

Mr. McLellan. No, you could not have a directed verdioct
because there is evidence on those counts, but if you let him,
in e circuitous way, dlrect a verdict for the defendant -

kr. ledalie. How can you take from the Jury a count on
which there is evidence?

The Chairman., Do Jou accept Kr. Holtzoff!s amendment?

Mr, ledalie. Ko, I don't, Neverthelaaa, a8 a practical
matter, you arec dealing with trials, and when there are so many
Counts as to be overwhelming, the Judges do not take things
away from the Jury unless it ig bracticdl , where thers ls evi-
dence enough on plenty of counts, to take away the counts that
are more troublesome.

Mr. Holtzoff. The United States Attorney will consent ir
that 1s the reasonable thing to do,

Mr, Robinson. There 1s another point of Information on Mr,
Medalie's motion. He 1g apparently repudiating the New York
statute 229-4, and I think our diseussion has been unrealistl o
to the extent that we have not talked about an election,

Mr,. kcLellan., An election has hothing to do with 1t vwhere
there are separate coffenses,

Mr. Medalie. The GCourt says to the District Attorney, "You
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have forty counts, so let us make it ten. Which ten would you
like me to submit to the jury?"

Nr. Holtsoff. Under your rule, the judge could do the
selecting.

Mr. Medalie. Practically the judge asks the district
éttorney, but why don't we put it in? Don't you trust the judge
any more? |

Mr. Robinson. Your point would not be possible in Nev
York under 229-A. You think the restrietion on th; Court,
vhich forbids the Court to require an election on more than
one count, is a bad provision?

Mr. Medalie. Not bad; unnecessary. It can be done any-
how by the judge saying to the district attorney --

The Chairman (interposing). The question is called for
on Mr. Holtzoff's amendment to Mr. Medalie's motion to strike
from Mr. Medalie's motion that part which would give the Judge
power to withdraw counts.

All those in favor of the amendment to the amendment will
Bay &ye; those opposed, no. The smendment is lost.

The question i1s now on Mr. Medalie's motion. All those
in favor of the motion, say aye: those opposed, no. *The motion

is lost.

Mr. Crane. I now move that we adopt (c¢) as it is vritten,
because it is the only thing, apparently, that we can all read
and undsrstand.

Mr. Glusck. I do not think this states an amendment, but
I would like to suggest that in the commentary of the cases
Kr. Robinson report any such othsr cases sas mey be relevant

to that clause "which may be properily joined."
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Mr. Robinson. It will bhe done.

The Chairman. Are you ready for Judge Crane's motion?
All those in favor W1ll say aye; those opposed, no.

The Chair 1s in doubt. All those in favor of the motion
Will raise their hands.

Nine.

Nov those opprosed,

Six.

Nine to six; the motion is carried.

Mr. Waite. I wonder if much of the trouble has not been
due to the fact that there has been no provision for compul-
Sory election between counts or séverance of trials on diffepr-
ent counts. If ve do that thing, then I venture to say that
this thing would be clarified.

Mr. Robinson. That is the next thing, Mp. Chairman,
Provision is being mede for election and has tho sffect of
acquittal on single count.

The Chairman. We will & on to 31 (d4),

Mr. Holtzoff. I suggest that at the end of line 24, in
section (d), we add the words "for trial."

"the Court may order them to be consolidated for trial.”

Mr. Robinson. That again is the vording of this statute
of 1853,

Mr. Holtzoff. I think the statute 1s so old it should
be changed.

Mr. 8eth. 8hould not the letter in line 23 be "c¢" instesd
of "a'e

Mr. Robinson. Yes, that 18 true. That correction should

be made.
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Mr. Holtzoff. I move that ye add the words "for trial"
at the end of (4q),.

The Chairman. A1l those in favor of the motion will say
&ye; those opposed, no. The motion seems to be lost.

All those in favor will uhow'thsir hands. All those
Opposed will now show their hands.

The motion 1s lost by & vote of four to seven.

We will now proceed to Rule 40, gentlemen.

Mr. Robinson. fThe point about that rule that needs to be
settled or taken under consideration, first, by this committee
1s whether or not the provision for counsel should be emphasiged
by placing 1t in a Separate chapter.

In & letter that was sent to you under date of January §,
1942, attention was called to the point in these vords:

"In regard to the Proposed chapters, one question which
requires the attention of the committee at the forthcoming
meeting is the &dvisabllity of having a full chapter assigned
to the subject of GCounsel for the Defendant (Chapter IV), ana
another chapter assigned to the Trial Jury (Chapter vI).

These two subjects are generally regarded as 80 easential to

days, that they are entitled at least to consideration for
Such emphasis in & Code of Federal Criminal Rules.”

I am not taking sides either vay, but I do wish that the
committee would express itself as to the feasibility and
desirability of making separate chapters for those two subjects.

Mr. Holtgorf. Don't you think that that is a meatter for
the Committee on 3tyle -- the éarrangement of chapters?

Mr. Robinson. The Committee on Style may well be advised



Darrow
fls

9:15

bbb
396

by the full committee.

The Chairman. Do you make & motion that thers be such &
chapter?

Mr. Robinson. Theremight be more than one rule on each
subject. I ought to explain this further or 8gain.

Counsel for the defendant comes into the case, as you
know, or may come at various different stages, and sometimes
different counsel come in at different stages. Therefore, it
is difficult to felldv the chronological order, the procedural
order, which you specified for this draft, and place counsel
in a proper consecutive or procedural point.

Therefore, it would seem that a general chapter containing
as many rules as you care to provide on Counsel for the
Defendant and, likewise, on Trial Jury, vhich does have more
of a procedural point, should be separated into separate
chapters, so that they would apply to the whole proceeding,
and not have in it some rather arbitrary points.

That argument is not as strong for Trial by Jury, but I
think the point of emphasis ia just as strong for that.

In other words, it vill give Congress the feeling that we
can streamline these rules considerably if we will protect
defendent's rights by seeing that he does have representation
by counsel and, further, that trisl by jury in full vigor is

made available to him.
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THR CHAIRMAN: Mp. Robinson's motion is that the matter be
set avert in geparste chepters of the rules. All those in
favor of the motion sey Ygye."

(There wee 8 chorus of Y"gyeg. ®)

THE CHAIRMAN: Opnosed, "no.*

Carried.

Now, on Rule 40 we haye alternative rules. Do you want to
outline them, Mr. Roblnson, before we proceed with the
considerstion of either of them?

MR. ROBINSON: Rule 40, the first rule, that 1s an efrort
to qualify-_you may cell it that--Johnson v. Zerbst, ang also
Walker v, Johnston.

You will recognize the fset that as an alternate we also
provide for Johnson v, Zerbst in Rule 30(E) 8o far a8 walver of
indictment 14 concerned. Thig goes8 & 1ittle bit further,
though, than 30(E), 88 you will gee.

It seeks to provide for coungel earlier in the proceeding
than 20(X) dges.

Now, alternate Rule 40 goes et111 further with regard to
oroviding counsel for the defendant. 1Ip faet, you will notice

1t provides gn alternste Rule 40(A), that 1t shall be the duty

Committee Including gn article by Justiee Miller, who was oup

host g¢ Noon, and slsp rollowing those recommendationg on
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drefting, that was done by Mpr. Alexander while here, further
working with the committee, ang also by Purther work by Mrs.
Peterson of our resesrch stare,

Now, T don't know how thig plan strikes you or whether yoy
wish to have 1t or not, but, briefly, the present law 1g, as we
have eéxperienced it 1p most of our everage courts, thet the
first time counsel 1s mentioneg 18 when he stande there op
erreignment. The Judge aske him whethep he has any lawyaear.

The Judge very effectively tells him, w1 You wigh to have
counsel the court will provide counsel for you if You are

ungble to pProvide it fop yourselr," ,n words to that effeot, or,
sometimes the Judge w113y fay to some membep of the bar, *You
will Just 2tev outside with the defendant 80 you can confer with
him ag ¢ what hig plaes shoulq bes followeq very often by the

°rompt retuprn of counsel ang defendant.

the Uniteq Ststes Oommiasioner, if the Commiasioner, acting ag

committing magistrate, bind hip over, the Commissioner shal)

Nete Rule kg, vage 4 g1gq.

Mr. Wajte: Will you explain one thing further that I didn'¢

get. I adon't 8ee how Alterngte Rule 4o eccelerates the time at
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Which he gets Gounsel appointeq. That provides that counsel
shall be appointed after the aArraigrment.

MR. ROBINSON: Yes, his arreignment before the Commissioner.

MR. GLUECK: Strictly speaking, arreingment is not before
the Commissionen,

MR. ROBINSON: fThat i1s right.

MR. DEAN: RHow would you sSuggest that he be informed -- as
I got 1t now, he would be informeq after the Commissioner has
bound him over,

MR. ROBINSON: In Rule 40, we do use arraigmment. 1In Alter-
hate Rule 40, we 4o not use the term "arraignment . " I probably
misused the worq "arraignment . "

MR. WAITE. Paragraph D 3ays before the ocourt,

MR. ROBINSON: Well, that is before the court.

MR. WAITE: ‘mat is when the couprt has to appoint oounsel.
D also 8ays the court will 8ssign him counsel,

MR. ROBINSON: That 1is on Line 21,

MR. WAITE: Yes.

MR. YOUNGQUIST: The way the Alternate works is that before
the Commissioner be is merely advised of his right to have counsel.
When he ig arreigned before the court, he 1s not only thus aq.
vised but also offered counsel by assigment by the court if he
is unsble to engage one himselr,

MR. DEaWw:; I don't read A that he will be a&dvised priop to
appearing befors the Cormissioner,

KR. SETH. Rule 2'0 takes care or that,

THE CHAIRMAN; Does 1t?

MR. HOLTZOpF: Yes.

MR. YOUNGQUIST: I do not see nything more in Rule 20 than
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that he will be advised of his right to counsel and I should
like to see Rule 40 as originally drawn with some changes that
are not important that I have noted here, adopted, because you
can get too much machinery.

THE CHAIRMAN:  Your motilon thenm would be to favor the
principle of Rule 40 as distinguished from the Alternate Rule 409

MR. YOUNGQUIST: fThat is right.

MR. ROLTZOFP: I second 1t,

THE CHAIRMAN: Is there any discussion on the general
principle involved without getting to the exact language of Rule
40? Do you have anything further, Mr. Robinnoné

MR, ROﬁIKBON: I am not sure I understand Mr. Youngquistts
reaaéna.

MR. YOUNGQUIST: My reason is only this, that for prectical
purposes it is sufficient that the committee magistrate advise
the accused at the outset that he has a right to counsel. For
instance, there is no obligation under the statute or otherwise
for the Govérmment to furnish counsel at that stage. That
arises only at the time of the arreigmnment and that, too, is
& really important time for him to have counsel.

MR. CRARE: It is a very salutary rule, especially if there
is a law providing for compensation, but it also has abuses.

There were four men charged with murder in the first degree.
Counsel had an allowance of a thousand dollars for the defendant,
paid by the State of New York, whereupon the Judge assigned three
counsel to each of the four defendants, twelve counsel in the
case, all of whom tried to examine the Jjury, which took about
two or three weeks.

MR. HOLPZOFF: There is a bill pending now for a publio
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defender.

TEE CHAIRMAN: You have a motion favoring the principle of
Rule 40 as contrasted to Alternate Rule 40, |

Those in favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed ?

(No response. )

THE CHAIRMAN: Unanimously carpied.

MR. MEDALIE: Mr. Chaimman, I have some suggeations ag to
Rule 40,

MR, YOURGQUIS?T: May I make mine riraté

MR, MEDALIE: Certainly.

MR. YOUNGQUIST: I mentioned it g moment ago, that is why I
would like to be first.

In Line 5, after the word "counsel" insert comma, strike
out the words "and of the advisability of having counsel, ana
the court shall" o it will read, ™hi, right to counsel, give
him the opportunity to obtain counsel of his own cholce," strike
out the word "court," ang 8ay "and inform him also that the oourt
will assign counsel” and to the end of the paragraph.

MR. WECHSLER: Should it not Sarry through to the aoctual
assignment ?

MR. MEDALIE: And afterwara appoint,

MR. HOLPZOFP: That is what I was going to suggest,

MR. MEDALIE: Thres of us thought of 1t a1l at once.

MR. ROLTZOFF; I have some language here.

MR. MEDALIE: Iet us get the point ang deal with the language
later,

MR. YOUNGQUIST: Before we come to that,vthat I think shoulg
follow after the next paregraph.
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I would suggest that the next paragraph read -- and I will
not ask you to take it all down -- "a defendant shall not be
deemed to have waived counsel unless it shall be shown that the
foregoing requirements have been fulfilled."

After that we can put in the provision for counsel.

THE CHAIRMAN: So that we do not get too much before us,
is there any comment on Mr. Youngquist's suggestions?

MR. WAITE: There are several combinations I don't get.

THE CHAIRMAN: The motion is to strike from Lines 5 and &
the words "and of the advisability of having counsel."”

All those in favor of the motion say "Aye."

(There was & chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

(No response.)

THE CHAIRMAN: The motion is carried.

That was the first substantial change, I think, was it not?

MR. YOUNGQUIST: Yes.

THE CHAIRMAN: The rest are matters of style. The second
paregraph seems to stand.

MR. WAITE: Mr. Chairmman, before we get to the second para-
graph, I should like to see stricken out the words "is not
finenclally able to engage counsel.” That, it seems to me,
ought to come out for two reasons; in the first place, I think
the counsel should be assigned 1if & man wants counsel, regardless
of his financial responsibility, but more particularly, I 4o not
see how the judge is ever going to determine a man's financial
responsibility,

MR. HOLTZOFP: They do now.

MR. SETH: He takes his word for it.
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MR. WAITE: Here is one man that has & hundred dollars a
Week and no family. Here ig &nother man with a hundred dollars
& Week and five children. The judge would have to hold a trial
to detemine whether they can have counsel op not,

MR. CRANE: We have always had that. We have always asked
him 1f he was able to P&y counsel and then take his word for 1t,
MR, WAITE: That seems to me a rather silly proposition.

If he 1s an honest man he maybay, "Yos," although he cannot do it.
Otherwise he may say "No," when he can. If you are simply
taking his worda for it you might as well strike the matter out,

S0 it seems to me this ought to read something like this:

Line 9 would read: "assign counsel to represent him without
éxpense to him if he does not desire to engage counsel for hime
selr. "

It 1s one step toward the pudblic defender who does defend a
man free of charge regardless of finance.

MR. ROLTZOFF: Oh, no. He only defends a man who is not
&ble to hire counsel,

MR. WAITE: fThat 1s not what has been behind the advooacy of
the public defender.

MR. HOLPZOFP: Certainly he would not assign free counsel
any more than free hospitalization.

MR. GLUECK: You are wrong. Justice for the poor. That 1is
the idea. And besides the public defender's ofice makes an
examination of the person's financial status.

MR. WAITE: That is true but it has never been demonstrated
that a man is unable to pay before he oan have eounsel.

THE CHAIRMAN: Is M», Walte's motion seconded ?

MR. WAITE: It 1s a good motion.
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MR. ROBINSON: He seconds 1it.

MR. DEAN: It 1s still a good motion.

MR. WAITE: I might say that now that that motion 1is over,
48 & matter of fact that provision was approved in principle by
the American law Institute last May.

MR. YOUNGQUIST: Well, I would not be willing as a member
of this committee to approve it.

MR. WAITE: The matter was brought up and approved on that
basis.

THE CHAIRMAN: Is there any discussion on the first paragraph?
Any on the second?

MR. YOUNRGQUIST: I have a change in the second.

THE CHAIRMAN: Yes, the change was that no defendant shall
be deemed -~

MR. YOURGQUIST: "The defendant shall not be deemed to have
walved counsel unless the record shows that the foregoing re-
quirements have been fulfilled.”

MR. HOLTZOFF: I second the motion.

MR. ROBINSOR: May I ask one question of Mr. Youngquist.
Have you studled the language of Johnson versus Zerbst as to
what the Supreme Court said should be done with regard to counsel?

MR. YOUNGQUIST: Not specifically. What I have done is take
the last paragraph of Alternate Rule 40 except the statement
that it must appear that the defendant voluntarily and with full
knowledge of his rights waived the assistance of counsel. I do
not see how the record can show that.

MR. ROBINSON: Well, don't you think it should follow pretty
well the words of the ecourt? 'That record has come to us.

MR. YOURGQUIST: But here we have set out in the first para-
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graph what the requirements are; the court has informed him that
he bas the right to counsel, has given him an opportunity to
obtain counsel of his own cholce; or he shall assign counsel for
him,

My suggestion two says that he shall not be deemed to have
walved ocounsel unless these prerequisites appear in the record.

Now, so far as the last word 1is concerned, "and further that
the defendant voluntarily and with full knowledge of his rights
waived the assistance of sounsel,” I think it is wholly imprectical
because you can never show that by the recond. That leawes open
the entire question and defeats the purpose of the record that
you previously provided for.

THE CHAIRMAN: On Mpr. Youngquistts motion to amend the
second paregraph =

MR. LONGSDORF: Mr. Chairman, before that motion is put,
may I invite Mr. Youngquist's attention and the attention of all
of the committee to Rule 12, which specifies what entries must
be made in the record, and perhaps Mr. Youngquist's sentence may
prove to be unnecessary. Rule 12-4.

MR. YOUNGQUIST: That rule went out,

MR. LONGSDORF: It a4ia?

MR. HOLTZOFF: Rule 12 refers only to the docket. This
entry is not a docket. This is a minute.

MR. LORGSDORF: Was it intended that the dooket be alsc a
record ?

THE CHAIRMAN: You will get no help from that, Mr. Longsdort,
because that wpsdeleted.

The question on Mr. Youngquist's Paragraph ee

MR. WECHSLER: What is the motion?

THE CHAIRMAN: Read it again, Mr. Youngquist.
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MR. YOUNGQUIST: fThat the second paragraph, Rule 40, shall
read:

"A defendant shall not be deemed to have waived counsel
unless the record shows that the foregoing requirements have
been fulfilled."

THE CHAIRMAN: All those in favor of the motion say "Aye."

(There was & ochorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Carried.

Now, there is a thira paragraph suggested by Mr. Medalle.

MR. MEDALIR: Well, it was suggested by several people.

MR. HOLTZOFPF: Mr. Youngquist and I have some matters here.

MR. MEDALIE: Very good. Then I will have another one.

MR. ROLTZOFF: To add the following paregreph:

"If the defendant requests the court-to assign counsel to
represent him or if he falls to waive the right of counsel, if
it appears to the sourt that the defendant is unable to retain
counsel, the court shall designate one or more members of the bar
to aot as counsel for defendant."

MR. MEDALIE: Designate counsel?

MR. HOLTZOFPF: Shall designate counsel for the defendant.

MR. MEDALIE: Counsel, that says.

MR. ROBINSON: Why have"the defendant”?

THE CHAIRMAN: Read that in its amended form.

MR. HOLRZOFF: "If the defendant requests the court to assign
counsel to represent him or if he falls to waive his right of
counsel, and if 1t appears to the court that the defendant is

unable to retain counsel, the court shall designate counsel."
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MR. SEASORGOOD: Is unable financially.

THE CHEAIRMAN: That business about being able finanoilally
18 a third proviso tied up with the first section of the rule.

MR. HOL®ZOFF: I thought, too, this ought to tie up ahead
of the last paragreph.

MR. ORANE: What do you mean by "walve the rizbt'f

MR. HOLFZOFF: The Supreme Court thought unless a defendant
affimatively Qalves the right of counsel, if he stands mute,
counsel must be assigned for him.

MR. WAITE: Regardless of his financial ability to pay?

MR, HOLTZOFP: Well, if he 1s unable.

MR. WAITE: Well, if he stands mute ==

MR. CRANE: Must he waive the right to counsel before he oan
have one aauiznodé

MR. HOLTZOFF: Xo, no. Unless he waives the right of
counsel the court cannot go on without counsel.

MR. CRANE: But if he waives the right of counsel.

MR. WECHSLER: Mr. baan, do you think there is anything in
Johnson versus Zerbat about ab;lity to pay?

MR. HOLTZOFF: No.

MR. WAITE: ‘Then how can he be said to waive 1f he stands
mute? He has only got the right to counsel if he asks for it
on the ground of financial inability to pay.

MR. CRANE: All you have to do is ask him "Are you able to
get counsel? And he says, "No."

MR. HOLTZOFF: This may not be consclusive, but after the
decision in Johnson against Zerbst, the department issued instruo-
tions to every United States attorney and every defendant is

asked in open ocourt whether or not he wants counsel, and unless
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he affimmatively waives, they are to see that counsel is appointed
for him.

MR. CRANE: What does he waive?

MR. HOLTZOFF: Walves the right of counsel.

MR. CRAKE: He does not waive the right of counsel. He wants
ocounsel. He does not waive the right to counsel. He wants
counsel, He waives the right to get his own counsel, if that is
what you mean, but certainly he does not waive the right to
scounsel when you try to get one for him,

MR. WECHSILER: Mr. Chalrman, may I make a nugzestioné

THE CHAIRMAK: Certainly.

MR, WECHSLER: It seems to me this rule suffers to some
extent with an undue preocccupation with waiver of counsel rather
than obtaining counsel.

MR. CRANE: That is the point.

MR. WECHSIER: The initial problem for us ought to be to
devise a procedure calculated to provide counsel for defendant
if he has not got counsel of his own choice.

Nou, the waiver problem is & problem which is lumped much in
departmental procedure because of the habeas corpus procedure in
the past years, and I do not think the rules ought to conform to
that sitvation. The only point certainly with respect to walver
that is involved here is that the Department has suggested the
desirabllity of the record noting that the defendant was apprised
of his rights, and the record should hoto that the defendant was
apprised of his rights, and the rules, I suppose, should provide
that the record should note that. But I do not see any necessity
other tﬁan that for defining what 1s a waiver of counsel, or for

determining when the constitutional right to counsel has or has
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not been infringed. There is a terribly complex constitutional
issue.

MR. CRANE: The only thing he waives is his right to hire
his own counsel.

MR. HOLRZOFP: Mr. Waite, don't you agree that under Johnson
against Zo§bst that the court must appoint oounsel unlesas there
is a waiver?

MR. WAITE: I think it 1s the duty of the court to advise
defendant of his right to have counsel and to provide him with
counsel. The defendant may say, "I choose to appear here alone."
Having been told of his rights, that procedure is valia. The
record should show the judge advised the defendant of his rights.

THE CHAIRMAN: Could we secure the situation by inserting
at the end of paragaph 1 the words: "and in that event the court
shall assign counsel unless the defendant shall waive counsel,”
and then go on with our final language that he shall not be
deemed to waive it unless the record shows?

MR. CRANE: Mr. Chairman, I cannot see -- maybe I am stupid
about it == the defendant walves tholright to get his own counsel
but if he does want counsel or does not want counsel, he does
not waive counsel.

Why do we use such langusge as that} I 40 not care what
the Supreme Court says. What does it mean? What do you mean by
such 1angus¢e§

MR. HOLTZOFF: He wailves his constitutional right to be
represented by counsel,

MR. CRANE: Which means he cannot get his own counsel.

THE CHAIRMAN: It goes beyond that. He says, "I haven't

got counsel, I haven't got the money to get one." And the juige
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says, "All right, I am going to appoint one." He says, "I
don't want him."

Iasn't that the issue? It happened one day when I was in
court in the early days. The judge said, "I will appoint
Senator 30 and So to represent you." He said, "I would rather
bave & lawyer."”

MR. CRANE: It happened in court onee that the dcfbndanﬁ
looked at the lawyer and said, "Is he going to defend me?“ They
said "Yes." |He said, "All right, I plead guilty."

I never heard a man say he did not want counsel, unless he
was orazy, and we had to put him in the Lunatic Asylum,

MR. WAITE: If Johnson versus Zerbst said what counsel said
1t sald, 1f he does not choose to engage counsel himself, I
think I ought to remove my motion because with these words in,
i1t i3 not in accordance with Johnson against Zerbst.

MR. CRANE: I think we ought to look at that case. 80 many
things are included in an opinion -« you do not write an opinion
with the ildea ofwriting rules for everything. Lawyers so often
think that the judge, in an opinion, means more than he really
says.

MR. YOUNGQUIST: Mr. Chairman, is there a motion pending?

THE CHAIRMAN: Yes, there are two. There is the Youngquist-
Holtzoff motion and the Chairman's alleged improvement of it.

MR. MEDALIE: Why don't you accept the Chairmants amendment?

MR. HOLTZOFF: Mr. Youngquist and I will accept that.

MR. YOURGQUIST: I will accept that, yes.

THE CHAIRMAR: All right, the suggestion is, at the end of
Line 10, it shall say: "In that event shall appoint oounsel

unless the defendant shall waive."
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MR. SETH: Would not the wording "refuse™ be better?

THE CHAIRMAN: VWould refuse?

MR. YOUNGQUIST: I think we ought to leave it to the
committee on style.

THE CHAIRMAN: Yes. Unanimously to the committee on style.
We all know what the problem 1s there. It is a matter of language
now,

MR. CRANE: This means he walves the right to get his own
counsel, that is all that means. It could not mean anything
else. He waives his right to have counsel of his owun.

THE CHAIRMAN: What else, Mr. Medalie?

MR. MEDALIE: This not infrequently happens that the counsel
who originally was retained, or supposedly retained for the
defendant, at the time of the arraignment has not been paid or
has been dropped, or the counsel assigned for him, if he should
be an irresponsible person does not show up at the trial. It
is important that the trial go on if possible with counsel., I
think the court ought to have the power =- I think it has any-
how, but it should be stated in the interest of completeness, --
to deaignate counsel for the trial. It is done anyhow.

The case ocomes up, the defendant says he hasn't got & lawyer,
he dropped him. Well, you have to go on. There shouldn't be
any ad journment. There should nnt be any doubt he has the
right to do 1it,. The case should not be delayed unnecessarily
for lack of counsel.

THE CHAIRMAN: Should that be in the rules?

MR. MEDALIE: I am not sure, because I think the court has
the power, anyhow. The oourt has assigned counsel, counsel

does not show up. The defendant is entitled to a trial with
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counsel where he has been viotimized by the negligence of counsel,
he 414 not show up or was unable to, or the assigned counsel has
forgotten about the ocase.

MR. CRANE: T think the rule we now have would answer,

MR. MEDALIX: No, it is only on arraigmment.

MR. CRANE: If the assigned ocounsel did not appear, would
not the power be in the court to assign other counsel?

MR. MEDALIE: Yes.

MR. CRANE: 1In the PFederel court does defendant have a right,
not being a lawyer, to defend himselfr?

THE CHAIRMAN: Yes.

MR. CRAKE: What are you going to do about this, he says,
"I don't want & lawyer." How can you make him take one if he
wants to defend himselr?

MR. HOLQZOPF: There is a provision there if he waives
counsel.

MR. CRANE: Counsel has to be admitted to the bar. He waives
counsel,

THE CHAIRMAN: We provided for ﬁaiver in our rule.

MR. SETH: There is one thing I want to ask, Mr. Chairman.
I 5&7@ not heard, but that bill that is pending for offiaial
reporter, that oontsemplates that all these matters will be taken
down and made part of the record in all proceedings of this kind,
does it notf

MR. HOLTZOFF: I 4id not hear it.

THE CHAIRMAN: The question of stenographer.

MR. SETH: That will become part of the record ?

MR. HOLTZOFPF: Yes.

MR. MEDALIE: Are you sure &bout that?
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MR. HOLTZOFPF: Yes.
MR. MEDALIE: Do you mean a stenographic reporter will take

down all that? It might not pass that way,

MR. YOUNGQUIST: We have taken care of it anyway.

MR. ROBINSON: I think we have to carry our rules along
through the year and watoh Congress, and if the rule is completed,
coordinated.

MR. CRANE: It should not be merely taken down by a steno-
grapher but the clerk ought to make an entry in the case.

THE CHAIRMAN: I think that is contemplated.

All right. Rule 50, gentlemen.

MR, ndaxhsona We have shanged Chapters here, moving into
Chapter V, which has to do with arraignment, pleas, motions, and
notlces, ard other proceedings preparatory to trial,

I ﬁelicve we should take up 51. Rule 51-A.

THE CEAIRMAN: Rule 51-A, all right.

MR. SETH: That applies only to the District Court.

MR. ROBINSON: ‘That is right.

MR. SETH: Should it not specify we abolish pleas to the
Uhitod States Conmissioner?

MR. ROBINSON: Did we not say District Courts?

MR. WECHSLER: Why do we say "stated" or "read."”

MR. ROBINSON: That was to take into agoount the discussion

&t a former meeting. This instance has oocurred, Mr. Wechsler,
where a defendant in a case in which the indictment is some fifty
pages long in an obstructive mood has demanded that the whole
thing be read to him in toto in open ¢ourt, and I suppose if he
insist on that he ean get it, but the rule has been provided

for some recommendations that have been made on the subject to
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provide that it shall be read to him, so the stated "or" 14
put in there to expressly provide that the sourt or the United
States attorney can simply state to him the contents.

I think that is commonly done now, is it noﬁ

MR. CRANE: The way we do it, we say, "Do you waive the
reading of the indictment ?" And eounsel will say "Yes."

THE CEAIRMAN: It has been suggested though that there may
be some reading.

MR. YOUNGQUIST: I think this rule should require that he
be given a copy of the indictment or information,

MR. HOLTZOFP: I have never heard an indictment read, the
csharge is stated to the defendant and he is called upon to plead.

MR, CRANE: Is he not asked whether he waives the reading or
the indictment?

MR. HOLTZOFF: Well, in may eases they don't even do that,
I suppose they should, Would you insert s then, Judge Nolellan,
in Line 3, "and should be read™?

MR, MC IELIAN: o, because I think your rule is better

than the practice.

MR. MEDALIE: Say he is charged with passing eounterfeit
of $3. He is sharged with 13 gounts.

Try to desoribe a particular mail freud in a statement, if
you oan.

MR. WECHSLER: Mp. Chairman, may I move an mnﬁnoutf

THE CHAIRMAN: Yes,

MR. WECHSLER: I move that instead of "stated or read," the
word "read" be used.

MR. YOUNGQUIST: ‘hat would be worse.

MR. DEAN: I would like to put in an amendment, to have a
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to defendant,
GOpPY of the indictment given / It seems to me he is entitled

to that,

MR. HOLTZOFP: Well, I do not think in all these cases.
Where the defendant pleeads guilty, you do not want to g0 to the
extra trouble of handing him an indiotment. He does not want
it.

MR. DEAN: He can give it baclk.

MR. HOLTZOFF: But why make it required ?

MR. WECHSLER: I do not think a man should plead until he
understands what the charge 1is.

THE CHAIRMAN: Isn't it fairly comprehended in the word
“lt&tod”f

MR. CRANE: Can't you trust the Svage?

MR. MEDALIE: We are really fenoing about words when we have
in mind the reality. The reality is that &ny man going into
court pretty well knows whet-he is braéght there for. Now, if
he does not know, of course he ought to have an opportunity tobe
told. We are measuring off abstractions against what we know
to be the reality.

MR. YOUNGQUIST: But I think he should have a eopy of the
accusation,

MR. MEDALIE: It 1s simple enough. If I happen to bhe
retained in a oriminal came, I telephone up to the District
Attorney and say, "Have you a copy of the indictment for nef“
And the answer is "Yes, I am having it copled. I will see that
you get one."

MR. HOLPZOPF: You take some of the sourts where theremight
be thirty or forty liquor cases, the defendants probably all but

one or two will plead guilty , and they do not want coples of the
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indiotment.

THE CHAIRMAN: We have two motions but nelther one has a
seoond.

MR. MEDALIE: 1Is there & motion to pass the rule?

MR. WECHSLER: I substitute Mr. Deants motion as & substitute
for mine, and second it.

THE CHAIRMAN: Mr. Dean's motlion 1s that defendant be given
a copy.

MR. DEAN: I think there ought to be some provision in these
rules saying a man is entitled to a sopy of the accusation
egainst him,

MR. MEDALIE: Why not say "the defendant shall upon demand
made to the District Attorney be furnished with a copy of the
indictment.” It is the District Attorney who furnishes it,
not the elerk,

THE CEAIRMAN: I 4o not think that he ought to have to
demand 1t.

MR. MEDALIE: He must ask for it.

MR. HOLTZOFF: Do you want that in the rulouf

THE CHAIRMAN: The maker and seconder of the motion seemed
to think so.

MR.MEDALIE: I accept your language.

MR. ORFIEID: The Federal statutes make provisions in certain
ocases.

MR. YOUNGQUIST: They ought to have that in all ocases.

THE CHAIRMAN: Well, you have heard Mr. Dean's motion
seconded, which 1is a substitute for Mr. Wechsler's motion. All
those in favor say "Aye."

(There was a chorus of "Ayes.")
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THR CHAIRMAN: Opposed, "No." Carried.

Is there a motion on the Section A as amended? -- It is
moved and seconded that 51-A be adepted as emended. All those
in favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAR: Opposed, "XNo."

Carried.

Section B,

MR. SBEASONGOOD: Do you want to cover an arralgmment of a
corporation? You have done it in SO. Is there any need to
have it in 51°7

THE CHAIRMAN: I thought we were going to go through with
51, first. Is that right?

MR. ROBINSON: Yes.

THE CHAIRMAN: May we go on to B, thenf

MR. ROBINSON: B 1s on counsel, as you see, and is alternative
to a separate chapter on counsel, end indicates we may h&ve to
have & clause of this kind.

THE CHAIRMAR: We have covered that.

NR. HOLRZOFF: This gées nut, then.

THE CHAIRMAN: It is moved and seconded that this be deleted,
All those in favor say "Aye."

(There wes a chorus of "Ayes.")

THE CEAIRMAN: Opposed, “Wo."

Carried.

MR. ROBIN3ON: Next, Line 14, the defendant may be arraigned,
he may enter his plea, not guilty, gullty, or nolo econtendere.

MR. MC LELIAN: Are you going to give him the right to plead

nolo eontendem?
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MR. ROBINSON: That is the next clause. The ocourt may
refuse to acocept a plea of nolo oontenders.

MR, MEDALIE: If the defendant stands mute, a plea of not
gullty shall be entered of record.

MR. S8ETH: He may ask for more time, but, does he get 1t?

MR. DEAR: That is my question. REither we should authorize
the court to grant it -- in whioh oase I do not think it belongs
hore ««

MR. ROBINSON: It is only stated as a matter of emphasis.

I will be very glad to strike it out, may enter his plea not
guilty, guilty, nolo contendere - very well. Strike it then.

MR. CRANE: Strike out lhatf

MR. ROBINSON: Beginning Line 14 after "arreign” strike out
from there down to "may enter as his plea”™ in Line 1s.

MR. HOLTZOFF: I 1like "plesd” instead of "entering a plea,"
because it saves two words. "May plead not guilty, guillty, or
nolo eontendere.”

MR. ROBINSON: I could say "may enter & plea of not guilty,
guilty, or nolo contendere.”

MR. JOLTZOFF: I like "plead.”

MR. MEDALIE: The defendant does not enter that plea.

THE CHAIRMAN: No. He pleads.

MR. ROBINSON: All right. Do you wish to change that to
"plead"f

THE CHAIRMAN: I think so.

MR. ROBINSON: "The defendant may plead not gullty, guilty,
or nolo contendere." That is enough, is it not?

MR. HOLTZOFP: I want to ask a Question, Mr. Chairman. This

provides that the court B2y aecept & plea of nolo contenders.
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Now, shouldn't the plea of nolo contendere be acoepted only with
the consent of the United States attorney? I believe that 1is
the usual practice,that both the court and the United States
attorney must consent.

MR. MC LELIAN: In Massachusetts the practise is &8s you
have stated but I have alweys supposed that the court eould,
whether the District Attorney was willing that that be done or
not, permit the defendant to plead nolo contendere, but the
general praectice 1s not to do it unless the United States attorney
consents, Sometimes he asks for it and the court won't do it.

MR. HOLTZOFF: That is what I understood to be ths practice.
It seems to me it might be well to have that practice embodied
in these rules.

MR. ROBINSON: NMr. Alexander might tell us about it.

MR. ALEXANDER: It has always been my understanding that it
has to be acseptable to the prosesutor. That is the practice in
our oourts. And 1t is rerely accepted.

MR. DEAN: It ls usually the result of a bargain between the
District Attorney and defendantts counsel,

MR. HOLTZOPF: Well, I move that Paragraph 2 be amended
requiring the consent of the United States attorney to the accepte
ansge of a plea of nolo contendere.

MR. YOURGQUIST: I accept it with the purpose of arguing
agalnst 1t. I do not see why that should lie in the power of the
United Btates attorney. There may be reasons for it, but I think
there are better reasons against 1t. 30 long as the statutes
permit & plea of nolo contendere, I see no valid reason why the
making of that plea should not lie with the court rather than

with the United S8tates attorney. Of course, as I understand
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the history of that plea, it was only made after conference with
the court and an understanding of what the penalty, usually
applied, should be. It may be true that a Unlted States
attorney, or the prosecuting attorney, cooperated and participated
in the negotiations, but after all, if the court sees fit under
the eircumstances to accept the plea of nolc gsonterdere, I do

not think it should be placed in the power of the United States
attorney to prohibit the court accepting the plea which the
defendant 1s willing to make,

MR. CRAKE: I suggested here the last time we were to-
gether, that it be put for further comsideration that the plea
be wiped out altogether as being lneconsistent and inadequate,
that the man is either guilty or not gullty, and to plead that
he won't make any defense, don't want to plead guilty, but he
does not want to make any defense, and the eourt can sentence
him as though he had pleaded guilty, and then it imposes
sentence, and the only reason I ever found for preserving it is
this question of res adjudicata in some states; whereas, if he
put in the plea, they could not receive it, as res adjudlicaw,
in some oivil proceedings.

Now, that seems t0 me to be pressing res ad judlsata beyond
anything I ever heard. Something must be wrong with the law when
a man refuses to plead guilty and yet you use & word, just a
sign, to get away from it, and treat him as though he were gulilty,
just one of those fletions that we have preserved because we
are afraid to eome out and state the facts as they are.

MR. YOURGQUIST: That may be so, but the difficulty 1s
that that 1s the law and we cannot change it.

MR. CRANE: Why cantt we change 1t? We have been changing
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it here right along.

MR. YOUNGQUIST: We oannot change the question in & oivil
action of whether & plea under our rules may be res ad judloata,

MR. SEASONGOOD: In anti-trust ceses if he is guilty you
treble the damages, and this is one way of not tripling the
damages.

MR. MC LELLAN: There 18 ohe WAy -= & young man comes in
who has committed an offense and the judge feels that he is not
too bad after all, and the judge feels it would be too bad 1if
in the next five years he were called as a witness in a civil
proceeding and has faced that convietion as affecting his
oredibility; and in Massachusetts the law is that a nolo contendere
plea does not result in the kind of a conviection that ean be
used against the defendant 1n any other proceeding of any kind,
and there are quite frequently eases of the type where it is falr
to the defendant not to ensumber him with a record that can be
used against him elsewhere.

In other states, there are decisions that 1t 1s a convietion,
not only for the partloular case.

MR. CRANE: In a ocase in our courts, on & man's third offense
they took the man's plea in Pennsylvania and that meant the fourth,
and he went to jail for life.

You can ask him if he is a witness, ¢all him as & witness in
sourt, you can ask him if he hasn't been sentenced, ecan't you?

MR. MC LBLIAN: You c¢an't in Massachusettis.

MR. CRANE: Can he defeat the plea?

THE CHAIRMAN: I think there are matters beyond our control
in this.

MR, CRAKE: I think there are. But I 4o not want to ag-
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quiesce in it, I just want to get it cited here bedauae it is
alli I oan do. I think it is time we oleaned out on & lot of
these fictions.

MR, MC IELLAN: May I ask one Question. You say that he
nay plead not gullty, guilty, or nolo contendere. Why isn't
the place to put that, not gullty "or with the eourtts consent,
nolo contendere”?

MR. ROBINSON: It was put there first, Judge, and then we
dropped it to 2, because 2 deals with the court's consent with
regard to accepting a plea of guilty.

THE CHAIRMAN: I was golng to suggest if you follow "nolo
contendere™ with the word "or" indicating it is tied with the
next paragraph, and then go on, "the court may refuse to accept
& ° plea of nolo contendere.”

MR. MC LELLAN: fThat's 1t.

TdL CHAIRMAN: What about this question of the District
Attorney in the plea of nolo contendere? I suppose the Department
of Justice thinks it 1s necessary and that defendant's counsel
thinks 1t 1s, tco.

MR. MC ILELLAN: I think the court should have the power 1in &
propose case to accept & plea of nolo contendere. I 4o not think
that he should have to get the consent of the United States
attorney.

MR. SEASONGOOD: The plea 1s to the gcourt and it seems to me
the court ought to have the say.

THE CHAIRMAN: It seems so to me.

MR, MEDALIE: I am not a District Attorney and have not been
for eight years, so I have no prejudice. Suppose we take it up
from the technical viewpoint of pleading. When you plead nolo

contendere, or offer to, you are offering the Goverrment less
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than it asks for, namely, a plea of guilty, and you are ofering
less than the Government asks for because the Govermment has the
right to ask for certaln consequences of that plea. The
consequenees unfavorable to the defendant on a plea of nolo
contendere are less than the consequences unfavorable to the
defendant on a plea of gullty. In other words, if the court
may accept the plea of nolo contendere without the approval of
the counsel for the Govermment, that is, without the approval of
the Govermment, then you are in the equivalent position of the
gsourt being able in a civil case to ocompel the plaintiff to
take less than he asks for.

Kow that, obviously, is bad in principle.

Now, I need not labor the point by pointing out that the
sonsequences of a plea of nolo contendere are less hamful to a
defendant than the consequences of & plea of gullty.

THE CHAIRMAN: I cannot accept your premise that the Govern-
ment is & plaintiff and entitled to what it asks for. It seems
to me that that analogy falls,

MR. MEDALIE: Oh, there are other consequences., The conse-
quences with respest to the plea of gullty, let us say, in an
anti-trust oase; are entirely different from the consequences in
an anti-trust suit of a plea of nolo sontendere.

MR. YOUNGQUIST: The Government has no interest in that, has
it?

MR. MEDALIE: It has when it is the plaintiff in an equity
case, for an injunction, for other things in connection with
anti-trusts.

MR. YOUNGQUIST: Why should it not be required to prove its

case, then?
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MR. MEDALIE: Well, one of the advantages it has under the
present law is that if it has & plea of guilty, it does not have
to prove 1ts case under certain circumstances.

MR. YOUNGQUIST: But why should there be & olvil remedy as
a result of criminal prosecution?

MR. MEDALIE: Well, there have always been civil consequences
as the result of conviction; for example, loss of the right to
vote.

MR. YOUNGQUIST: Yes, but the Goverrment asserts something
which normally it is required to prove. Why should it have the
benefit?

MR. MEDALIE: Well, it is required to prove less if the
defendant has pleaded gullty. It 1is getting less than it seeks
when it seeks a plea of guilty or a convietion.

MR. YOUNGQUIST: I think the answer to your argument is that
we should eliminate the plea of nolo contendere.

MR. MEDALIE: If the Govermment sues.

MR. EOLTZOFF: I ask a thousand dollars. A defendant says
"I offer $750." The court cannot say, "You take the $750." I
say I will take my chance of getting the thousand.

THE CHAIRMAN: I ocannot follow your analogy.

MR. MEDALIE: There must be some flaw in it, 1f you will
point it out.

THE CHAIRMAN: Well, I do not think the Govermment is in the
same position in a oriminal casze as in asserting & claim in a
Civil action, any more than a desree of divorce for adultery
should be used against the defendant and made the basis of proof
of adultery on an indictment. One does not follow any more than

the other.
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MR. MEDALIE: It does follow because the Government has an
interest in the consequences usually which affect the defendant.
For example, he may not be able to hold office.

MR. MC LELLAN: Well, I am against ocriminal prosscution or
a civilremedy a&nyway.

MR. MEDALIE: Well, the people said that is all right.

THE CHAIRMAN: When did they say that?

MR. MEDALIE: In '36 and '40 when they ratified the things
that had been done in the preceding four years. I am afrald
we will have to accept it even if we do not like it.

MR. DEAN: Why don't we find, Mr. Chalrman, that the convice
tion in & oriminal case is not a prima faclie case when a third
party brings the suit?

MR. MC ILELLAN: But the plea of gunty‘ can be used as an
admission, can't 1t? That has been held quite a number of times,
I think, that a plea of gullty can be used as an admission, Jjust
as & man's statement outside of court.

THE CHAIRMAN: Well, we have the issues pretty clearly before
us. All those in favor of the motion to amend Paregraph 2 to
provide that the Distrisct Attorney must confer in the plea of
nolo contendere, say "Aye." Opposed "No."

(There was & chorus of "Nayes."

PHE CHAIRMAN: The "Ro's" seem to have 1t.

MR. MEDALIE: They have.

MR, MC LELLAN: Well, we did something to 1t anyway.

THE CHAIRMAN: Are there any suggestions on sub-paragraph 3°?

MR. MEDALIE: Wait a minute -- all right.

MR. MC LELLAN: Have you voted on 2? We voted on one aspect

of 1it.
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THE CHAIRMAN: Well, I think we have not. All those in
favor of 2 as amended say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "Ro."  Carried.

All those in favor of 3 --

MR. YOUNGQUIST: It was not amended.

THE CHAIRMAN: As not amended. Pardon me. Kot amended.

All those in favor of 3 --

MR, MEDALIE: Did you pass two?

THE CHAIRMAN: Yes.

MR. MEDALIE: I favor an amendment. The court shall hear

the grounds therefor. We 4o that anyway.

MR. CRANE: We do that anyway. It is just a rule. It will

be no trouble in practice at all., It will never be done 1f the

attorney-general objeots to 1it.
THE CHAIRMAN: You had a word on 3, Mr. Glueck.
MR. GLUECK: Xo, I was merely referring to your use of
"but" in Line 18. Do you remember that?
THE CHAIRMAN: It was at the end of Line 17,
All those in favor of 3 say "Aye."
(There was & chorus of "Ayes.")
THE CHAIRMAN: Opposed "No,"
Carried. Any suggestions on 47
MR. MEDALIE: Yes, sir.
MR, DEAN: Yes, sir, plenty.

MR. MEDALIE: I want a chance to read the indlotment and

sonfer with my assoclates and get some facts and not get caught

right in the eourt room. T™at 18 no reflection on anybody,

but I think 1t is pretty raw,
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MR. ROBINSON: The reason for that is this: it has been
represented to our committee that that 1s the practice in some
sourts, that the judge will simply say when the defendant files
his plea oount,"Well at this time you may file any motions which
you have with regard to any further proceedings in the case,
and of course you may withdraw, it is understood that the plea
may be withdrewn at any time.”

Now, the object is to avoid a prectice of a defendant ooming
in and filing & request for a bill of particulars and havizzzgoard
and then filing a demurrer to the indiotment perhaps, and having
that heard, and so on, & succession, series of motlons whioh
when properly nurtured by adefense cdhnsel. so the objectlion has
come to us, oan succeed in delaying the proceedings indefinitely.
This probably should be fixed in such a way that no right of &
defendant shall be invaded, at the same time that no premium
shall be allowed to the procedure to irdefinitely delay the trial
of thq case or the disposition of it, by a succession of motlons.

MR. KOL&ZOFT: Well, as a matter of faot, you make your
motions before you plead.

MR. ROBINSON: This rule will change that. This rule can
take care of that. It can say that you ocan plead and file your
motion. We are abolishing the demurrer, are We not?

MR. HOLTZOFF: Yes.

MR. MEDALIE: Let us see what the fair thing 1s.

MR. ROBIN3ORN: Yes. That 1s what you must do,

MR. MEDALIE: You get an indictment, let us assume it l1s only
forty pages long, I think the defendant ls entitled to have a
person allegedly learned in the law read it, and also have a
person whom he retains make an inquiry into the fsot of a Qumber

of things.
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Now, certain motions can be made within a reasonable time
thereafter. One is a motion to dismiss the indictment for
reasons of insufficiency; other motions can be made and those
things can be done, 84y, within ten days, a motion for a bill of
particulars. Those things may be extremely important or they
may not, but they are matters whieh ought to be determined and
eounsel ought to have & fairopportunity to prepare. I 40 not
like to suggest that a particular time be fixed for all cases
or all decisions. You must trust the judge to be fair. So
the judge will detemine whether he is treated unfairly, but
the court ought not to be precluded by the word "shall" from
giving the defendant time in which to do these things.

Kow, there are other motlions which ought to be made with
respect to the trial, I am not sure whether that 1is applicable
here, but frequently after extended preparation and after &
sonsiderable lapse of time, defendant might want to have
depositions taken, and, very properly.

Now, time must be given for all of that.

Now I think we can cover that the defendant pleads not gullty,
he shall file any motions "within such reasonable time under all
the cireumstances as the court shall fix."

MR. ROBINSON: You see, part of the trouble is by striking
out part of Lines 5 and so on, you strike out part of 4, "shall
have the advice of counsel,” the theory being he had counsel
befors this time came.

MR, MEDALIE: Practieally, you know too, you werse told to
oome to sourt. Suppose the defendant is not arrested. let us
say, respectable defendants, bank presidents, important merchants

and so on. Counsel is told "your olient has been indicted.
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He will be arraigned on Monday,"and on Monday or Tuesday
you probably will get a oopy of the indictment. There is no
time to do these things.

MR. CLUECK: I second Mr. Medalle's motion if he puts it 1n
the form of a motion,

THE CHAIRMAN: Before you do it, I would like to get the
reaction on that,

MR. SETH: My idea is that it 1s a place where we should
encourage & local rule.

MR. MEDALIE: But the provision should be made that the
time 1s reasonable.

MR. SETH: Unfortunately ~--

THE CHAIRMAN: In framing your motion, if you ecould keep in
mind that there are places where the judge only sits for & week
and then won't be there for half a year,

MR. MEDALIE: Let me suggest this situation, & defendant
is arreaigned and is called cn to plead on & particular day, that
being the last day the judge will be &t that particular place
for holding court and he won't get back for two months. Well,
it stands to reason that the judge will arrange for & time and
plasce that those motions éan be heard, or you oan wait until the
judge gets back if he won't arrange it. let us say the judge
sits in three differsnt places within his district, 8 large
territorial distriot. He ean state to counsel, "Now, I will
be in Bpowsne," nr wherever the place 1s, "tan days from today,
or two weeks from today. You ean make your motions returnable
pafore me there and I will hear you there."

MR. HOLTZOPF: They do not 4o it that way, though, in many

rural districts,
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MR. MEDALIE: What do they do?

MR. ROLTZOFF: You take the northern district of Texas
whioh covers from Dallas to the Texas Panhandle. There may be
a term at Wichita Falls or Lubbook once or twice & year. If a
case is pending in one of those two Aistricts, the motions will
be heard there, because it 1s 250 miles.

MR. MEDALIE: Well, the judge slts some place.

MR. HOLTZOFPF: He sits in Dallas, 250 miles away.

MR. MEDALIE: It is certainly of great inconvenience to
eounsel to come down to Dallas and talk to him there.

MR. MC LELLAN: I thought you were talking about the time of
f£iling the motion. The judge does not have to be there for
that, does he?

MR. MEDALIE: He has to dispose of them.

MR. HOLTZOFP: On the first day of the tem all ipdictments
are found and the second day the trial degins.

MR. 5m= That is too fast.

MR. MEDALIE: Let me put this to you, 1f I may: the Govern-
ment in certain so-called orimes, that is, business prectices
on a large soale, usually in the anti-trust division of the
Department of Justice, can pick any place in the United States
for the filing of the indictment, apd it pioks from the viewpolint
of the defendants some very strenge places. ¥ow, there is no
reason in the world why a defendant's rights should be abrogated
or diminished to any extent by reéson of that practice, of the
sourt's judge sitting in a particular place for & day or two,
with the case requiring & considerebdle initial debate on the
defendant's rights under the indictment, particulars, or anything
else -- We just ought not to have that kind of thing. It is

wrong.
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THE CHAIRMAN: Could we get before us what Mr. Seth's motion
would be on this?

MR. SETH: I am merely wanting to amend your motion to such
reasonable time as is fixed by the court and by local rule.

MR. MEDALIE: If the local rule is fair, but if the local
rule says the motion should be made in two days --

MR. SETH: It would not be reasonable.

MR. MEDALIE: It might be reasonable in &n income tax case
but not in a mail fraud case.

MR. YOUNGQUIST: Shouldn't we say "or within suech reasonable
time as the court may allow"?

MR. SETH: That may be true but I think we should encourage
loeal rules on & thing like this.

MR. MC IELLAN: May I say, in oxder that there may be no
diffioulty in those large territorial districts, it might be
well to put in something 11k9"tqndays and sueh further time as
the court may allow." |

MR. HOLTZOFF: It.ubuld not work in some of those districts,
Juige.

MR. MEDALIE: It would not work because on certaln cases
you ean do it the next day.

MR. MC IELLAN: You ought not to have to do it the next day.

MR. GLUECK: I think if you designate & reasonable time then
the local rules will designate more aptly.

MR, YOUNGQUIST: Conditions vary so much in the different
districts.

THE CHAIRMAN: Will you state your motlon, Mr. Medalle.

MR. MEDALIE: Strike o the words "at the same time," and

say "file any motions within a reasonable time fixed by the eourt
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under the circumstances of the case.”

MR. SEASONGOOD: Pixed by the court, isn't 1t, if it is a
reagonable time?

MR. MEDALIE: The defendant oannot fix his own time.

MR. YOUNGQUIST: The word is "“reasonable.”

MR. MEDALIE: Strike out "at the same time file any motions
with the reasonable time fixed by the court --"

MR. SETH: "Shall within a reasonable time."

MR. MEDALIE: "Shall within a reasonsble time fixed by the
sourt."

MR. SETH: Was that put in there with any ldea that all
motions shall be filed simultaneously? Was that the intention
of the word "same"?

MR. ROBINSON: Really this rule was sketched in here for
the consideration it is recelving right now, and at the same time
had this in mind, Mr. Seth, that a plea of not guilty and a
demurrer to the indictment might be filed at the same time.

MR. SETH: Well, ought not all motions, ought not they be
required to file all motions in one dooument or at the same time?

MR. MEDALIE: Can I finish what I wanted to put in there?

THE CHAIRMAN:  Yes.

MR. MEDALIE: "asking the court"is not necessary, beecause
motions all ask the court.

MR. ROBINSON: But in your meeting last September you
decided every motion should simply be expressed in that way, you
would not allow us to ocall it & motion to dAismises, or anything
else, but just put "motions whieh shall ask the gourt for what-
ever relief.”

MR. HOLRZOFF: You mean, strike out those words?
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MR. ROBINSON: Just a second. "Whatever relief or order
would be proper under the circumstances."

MR. MEDALIE: You do not need the words "ask the court.”

MR. HOLTZOPFF: Why not just say "orders with respect to the
written acousation"?

MR. MEDALIE: Yes, I agree.

MR. ROBINSON: Would everybody understand ﬁls"x'

MR. HOLPZOFPP: It is broad enough to cover.

MR. DEAN: Will all of the motions at that time be with
respect to the written accusation? I was thinking of a motion to
suppress the evidence, search warrent.

MR. ROBINSON:  Yes.

MR. MEDALIE: I do not think there is any necessity for
fixing the time as to that any more than the taking of depositions.
It is tinkering with the indictment that you want to get out of
the way. HNow you know what you are going to try, you ought not
to delay that determination. Bringing the case on for trial,
you do not need it.

MR. ROBINBON: I aisagree with that.

MR. MEDALIE: You do. I am probably wrong &nd you are
probably right.

THE CEAIRMAN: It can be made & year later. Why fix the time?

MR. ROBINSON: There you get an order or orders that do one
of two things, throw the case out of court by dismissing the
indictment, or there would be orders which would be designed to
bring the case on to trial., Those are the alternatives. You
sannot name the order in which it is to be, like a demurrer, or
bringing it on for trial. It seems to me it should go in.

MR. MEDALIE: A motion to bring the case on for trial ocan be
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made &t any time. It oan be made six years after the indictment
was filed. Why should the person have to make a motlon of that
kind at that time?

xﬁ. ROBINBSON: I do not agree with your interpretation of
bringing the case on to trial. I would inolude in that any
motion or any order requesting the court which would do something
with the case other than throwing it out, disposing of the
indioctment.

MR. DEAN: I can think of onlﬁ one, in the interests of a
speedy trial, the thing has been delayed so long, but you would
not be making that so soon after the arraigment.

MR. MEDALIE: You would be restricted only to the time when
you would be likely to be getting a speedy trial,

THE CEAIRMAN: I think Mr. Robinson means in matters which
have to do with preparing for trial. I think 1t iz a question
of language.

MR. HOLTZOFP: Like a motion to take depositionms.

MR. MEDALIRE: You oan make that any time, You ought hot
to be restricted because ysu won't know untll your case is very
thoroughly proparpd. You ought not to have to make your motlons
like that immediately.

MR. ROBINSON: It is within reasonable time.

| MR. MEDALIE: You 4o not know if you require depositions
until you have worked on it half a year.

MR. ROBINSON: I still think your reasonable time would
govern.

MR. MEDALIE: The court fixes that time.

MR. ROBINSON: Por each motion.

MR. MEDALIE: If you make a motion with respect to the
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to the indictment, that 1s & motion the eourt ought to get out

of the way early so you know your 1ssues; to dismiss indletments,
to dismiss counts, to sever, and so on, those motions ought to
be gotten out of the way. That includes the bill of perticulars,
of course. But the other things, you won't know until there

is a long investigation. There ought to be no restrictions on
it.

The court can determine then whether there has been undue
delay. It is decided on & different theory all together.

MR. MC IELLAN: I would like to know == that is 5 -~ what
the defendant must do with respect to applyling to the judge.

May he sit still, or must he immediately ask the judge to fix
the time? |

MR, HOLTZOFF: TUnless & local rule fixes the time.

MR. MC LELLAN: But the application to have the time sot?

MR. SETH: The court ecan do it on its own motion.

MR. ROBINSON: I wish Mr. Medalie now would take the
sonstructive side. I have tried to do what I understood your
wishes were, so how should it be worded to move the matter along
without & successful serles --

MR. mALm: Everything is cut of the way except the
language that I think ought to remain in there because the only
things that remain have to do with the facts, deposition, or
suppression of evidence, matters which you find only after
sonsiderable work on the case. You may not know that any
necessity exists.

MR. HOLTZOFF: Are you moving to strike out the words “or
bring the oase on for trial™?

MR. MEDALIE: Yeos.
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MR. ROBINSON: Yes. Mr. Medalie says the only thing you
cen 4o at this time is something with respect to the written
acousation, whieh I suppose would amount to & demurrer.

Proceeding from that point then, when will you move the next
thing? Where are you going to write that in§

MR. MEDALIE: Do you mean by that motions to take depositions
or suppress evidence?

MR. ROBINSON: I include everything.

MR. MEDALIE: You include that in your language which 1s not
clear. I think there ought not to be any time limit except that
which goes with the ordinary rule that you shall do those things
with due dlligence.

MR. YOUNGQUIST: Won't that all take cars of itself, whenever
the motions are required to be made, will not the court then set
the case down for trial and will that not necessitate the defend-
ant's taking all his preliminary actions before that date?

MR. ROBINSON: Well, that is the point. The language we
want there in Lines 26 and 27 in place of that which is about
to be stricken out, I would think it takes care of the motions,
beginning at Line 43-D with counter motions, hearing or trial on
these sounter motions, notices, if there be any, of insanity or
alidi, all of those are here included with the idea of bringing
the case on to trial.

MR. GLUECK: You &re after abolishing undue delay, I under-
stand. Now the chief reason for undue delay seems to be all
sorts of motions for continuance, further continuansce, and so on.

MR. ROBINSON: No. There would be the matters I mentioned
& minute ago of asking for bill of particulars, and motion for

examination of the Grand Jury minutes which comes up in some
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districts.

MR. GLUECK: I mean, what is the real foroe of the abuse
wWe are trying to remedy here.

MR. ROBINSON: Well, so many of them. Take the one of the
attasks on the indictment 1self. In & good many districts, I
dc not know how general it is, but in a good many districts 1t
1s true you have & demurrer filed to the indictment, or you have
a plee in abatement filed, or you have scme special plea in bar
filed, not concurrently, but strung along. As United States
attorneys explained it to me, there will be a date set for &
hearing, then & motion, then another hearing, then another motion
filed, and another hearing.

MR. GLUECK: Is not that all oovered by what has already
been written in here, within & ressonable time fixed by the courtf

MR. ROBINSON: No. You see, that only applies to & request
to the court.

MR. GLUECK: All that remains is the delay 6f the oourt in
scting on the motion. Is not that right?

MR. ROBINSON: I do not believe so.

MR. YOUNGQUIBT: Isntt this what happens under the lan;uigo
proposed by Mr. Medalie, that this covers all of the motions
which may be made relating to the accusation itselr?

MR. ROBINSON: Mr. Alexander is familiar with this. I
would like to eall on him, if I may.

MR. ALEXAXDER: Under the common law, when & man came in
and plesded not guilty, he waived all those motions., Now the
prectice has grown up ln our court where everybody could come
along and plead not gullty. Then we go along and set the case

for trial. The moraning of trial the attorney will ocome in and
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be says, "I ask leave to withdraw the plea of not guilty and
file a demurrer.”

¥Well, you have & jury there and the lawyer may raise &
gotd point and you have to go out and spend & couple of hours.

MR. MEDALIE: Doesn't this take care of it? It has to be
done within & reasonable time.

MR. ALEXANDER: Do you mean those motions which cite
thecase ready for trial?

MR. GLUECK: Which are those?

MR. MEDALIE: The demurror, plea in abatement, double
jeopardy, and that about covers 1t. Bill of particulars should
be in there by all means.

MR. SETH: What was your languege, Mr. Medalie?

MR. MEDALIE: Well, as it reads now, agcording to my motion -«

THE CHAIRMAN: Read 4 as you have revised 1it.

MR. MEDALIE: "If the defendant pleads not guilty he shall,
within a reasonable time.fixed by the court, file any motion for
orders with respect to the written ascusation.”

THE CHAIRMAN: Are you resdy for the motion? All those in
favor of the motion as amended, say "Aye.”

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "Ro."

Carried.

Section 5.

MR. ROBINSON: Section 5, "The Arrelgnment and Plea shall
be entered of resord.”

Now, the arraignment and plea arreligned 1in sequence beginning
at Line 13 brings the matter to & oonelusion and states what

probably would be understood anyway but other provisions have
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provided that the arraignment and plea shall be entered of
record, therefore we copled 1t, and having done that it seenms
pnecessary to state the rule to the effect that even if you falil
to enter on the record the arraigment and ples, that is not
reversible error.

MR. WECHSILER: Well, I 40 not think we have tO state the
rule in that case 80 long as the rule is that way. If it were
the other way, I think you might have to change it.

XR. ROBINSON: You move to strike after record ?

MR. DEAK: Seoonded.

MR. HOLTZOFF: I move to strike out after Paregreph S. h 8
do not see the need of the whole paregraph.

THE CHAIRMAN: We have the motlon to strike paragreph 5.
All those in favor say "aAye."

(There was & chorus of "Ayes.")

vEE CEAIRMAN: Opposed, "No."

Carried.

MR. SETH: We have another rule requiring 8ll this talk
about counsel tO appear of record.

THE CHAIRMAN: Well, now, that is an exceptional sitwation,
is it not?

MR. SETH: No. In svery case where he hasn'% sounsel of
his own, he will be there. It will have to be.

MR. WECHSIER: I have my doubts &s to whether that should
be in the rule, too.

THE CHAIRMAN: section 3 --

MR. WECHSLER: Or have I abolished =-= DOW, what to eall
that motion 1s something for us to declde. Apparently, we have

to go & 1ittle further -- requesting the court to make an order
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MR goLTZOFF: Is & aemurrer & aofonae‘! 1 414 not upnder-
stand rnat 3% was.
MR. aoamcmz 1t relses aefenses: By aemurrer: gou c&p
s face ghows 1y 18 yepug”

ralse gefenses
pant oF gnere 180k of 3urlsdution.
MR. DBAT: Wny aon'® you gimply 8877 L patters nereto-
fore raised bY demurre "1
¥R. aoamon- Al right. Then what are you going yxo pub
upde?r &o!‘anua?
MR. WEDALIE: qnere i8 & 13v0le ameniment 1 nave ghere.
MR ROBINSOH: We oD close this A11 matters peretofore
raised.
MR, SBTE: ™ oivil rule® say "ML olainms fOF roluf.“
They inelude aemurrers.
MR. ROBIISOM Maybe %O nould sopy the sivil rules oB Lnet.
Although 1 velieve rhey were goricken out.
MR. LONGSDORFs Yes. IV wes Mp'plle&blo.
MR, SETH! gomevodY said & aeaurrer was nOU & aefonse. The
eivil rule s8y® 1t is.
MR. MEDALIE: 1 think ghe uwsln thing 18 o gev pid of the
Ademurrers:
THE CHATRMAN: Any question® on the rirst gontence
¥R. WEDALIB: 1 want O move &8 yo that go 1% will rosd
sgemurrers end 811 otner pled® than the ples of pot guilty "
MR. nommns 1 secont the motlon
HR. ‘!quﬂl’&‘h Tnnmrror:?
MR gOBINSON Apd 81} plesas.
¥R. GLUECK: mat 18 guperflucus
noe 88 amepded goens O
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MR. MEDALIE: The matters we take up tomorrow are matters

1 would 1like pot to miss. Rou, if you want to start earlier

and go over to something else, I will appreciate it as & person-

al indulgence.
THE CHATIRMAN: ghall we start at ten?

MR, MEDALIE: ¥hen shall we f£inish?

MR, GLUECK: pomorrow night.

THE CHAIRMAN: The Chair will have to be & lot tougher than

he has been.

They have wanted to take eight and one half million dollars

of property away with just one of those little orders.

re inevitabdly set for ten otelock.
s apd sandwiching or

Well, it looks as if ve &

15 But we may consider deoreasing our recesse

progress tomoYroM.

something like that in an effort to make some

(At 11100 otelogk p. m., the meeting recessed until

10100 otelock, &. M., of the following asy.)

-



