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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE

UNITED STATES SUPREME COURT

Washington, D. C.

Tuesday, January 13, 1942
The Advisory Committee met at 10 o'clock, puwsuant to ad-

Journment, in Room 147-B, Supreme Court Building, Washington,
D. C., Frederick E. Crane, preslding.

PRESENT*-

Same as previously noted; Arthur T. Vanderbilt absent

at the morning session.

P •O C E EDIN S
The Chairman (Frederick E. Crane). Gentlemen, shall we

get to work?

We had this proposition of Mr. Waite's, but I think we had
better wait until he comes.

I think we are down to rule 30, and Mr. Robinson has Some-
thing to explain regarding it.

Mr. Robinson. The first rule 30, with the index tab on
it-in your books, is based on the work of the Committee at its
September meeting. It is rewritten with words deleted and other
changes made in accordance with the votes of the Committee.

However, a substitute rule 30 has been prepared also, for
your consideration, and you will find it Just following this
old rule 30. You will find it, the third page after the
chapter headed Chapter 3, "Indictment, information, and Com-

plaint, Rule 30.
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My suggestion, Judge Crane, would be that we start with

the nev rule, using the old one for whatever reference purposes

the members of the Committee may wish to use it for.

Mr. Holtzoff. I would like to ask a question, Mr. Robin-

son. Subsection (c) of paragraph 1 of the old rule, which

abolishes demurrers--has that been carried into the new rule?

I do not find it there.

Mr. Robinson. Yes. As I just stated to you, Mr. Holt-

zoff, that is in a later chapter.

Mr. Holtsoff. It is a later rule?

Mr. Robinson. Just a minute, please. You will observe

that chapter V deals with arraignment, pleas, motions, and

notices, and therefore, under chapter V, subsequently, we will

come to that matter of abolishing demurrers, and all that.

Mr. Holtsoff. I see.

The Chairman. Is the first one the new one?

Mr. Holtzoff. The second one.

Mr. Robinson. The second one is the new one.

The Chairman. The second one?

Mr. Robinson. Yes, sir.

The Chairman. You want us to take that up?

Mr. Robinson. Shall I take up rule 30 (a)?

The Chairman. Yes, you may.

Mr. Robinson. The heading, "Written Accusation of a

Criminal Offense."

"The written accusation of a criminal offence may be

indictment, information, or complaint. Information of a

capital offense is by indictment. Accusation of Infamous

offence which is not capital is by indictment, unless the
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person accused waives indictment, as provided in rule 30

(e), and consents to the accusation by information.

Accusation of an offence which is not infamous and which

is not a petty offence is by indictment or by information.

Accusation of petty offence is by information or by com-

plaint."

As you know, the Federal law has those classifications of

offences, and while it seems somewhat repetitious perhaps, it

is necessary I think for us to consider the form of written

accusation which is to be used for each classification of

federal offence.

Mr. Medalie. Why do you limit petty offences to the in-

formation or complaint, in view of the fact that you may have

indictments of many counts, which may include a petty offence

with more serious offences?

Mr. Robinson. I was basing that largely on the fact that

the Supreme Court has provided rules governing petty offences,

and in those rules it is stated only that petty offences may

be charged by information.

Mr. Holtzoff. Oh, no; those rules--

Mr. jfea~leji (±nterpnsing). If you provide that petty

offences are to be charged by information or complaint and

exclude their being charged by Indictment, you create procedur-

al difficulties.

Mr. Robinson. Now, Just a moment. Those are petty

offences committed within jurisdictions that have exclusive or

concurrent, within the federal Jurisdiction.

Mr. Holtzoff. Yes.

Mr. Robinson. But I wanted to explain this, Just as soen
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as I can get to It, that we need to consider, too, the possi-
bilities of dealing with petty offences In places other than
those under exclusive federal Ju'isdiction, before a United
States Commissioner. That Is Just a consideration that the
research staff has been giving a good deal of time to, and
while It is true that we do not want to have any part in setting
up new sorts of federal courts, namely, Under United States
Commissioners, still the possibility of dealing with Alex's
"migratory bird" cases and others, other than by the district
court, itself, is one that we have got to consider, you know,
so that is still involved, Alex, and that is a point--if you
do not mind i would like to pass It, because it tv not involved

here.

Mr. Roltzoff. No, but I would like to say this. At the
present time commissioners have jurisdiction of petty offenoes
only on federal reservations. What may hepDen as the result
of future legislation, we do not know, and we could not legis-
late and should not legislate for that.

Mr. Robinson. Certainly.

Mr. Holtgoff. Now, It seems to me that to cure Mr.
Medalie's objection, to which I agree, all we need is to
insert a word in the last sentence:

"Accusation of a petty offence is by indictment,
information, or complaint."

Mr. Medalie. Yes.

Mr. Dean. "May."

Mr. Robinson. Yes, that Is all right.

Mr. Dean. There is at the present time as I recall a
federal statute which says that "potty offences"--and it
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defines them--"may be Prosecuted by information." This.
again, says "may be".

Mr. Robinson. Yes.

Mr. Holtzoff. They do not have to be.
Mr. Dean. Those are petty offences, not necessarily onfederal reservations or territories, and not necessarily

within the Jurisdiction of United States Commissioners.

Mr. Robinson. Right.
Mr. Longsdorf. This section 541 is the one you refer to,

is it not, Mr. Dean?

Mr. Dean. I have forgotten the section nmnber, but It
defines them, and says they may be prosecuted by information.

Mr. Glueck. As a matter of comment, merely, the "by"
ought to come out, now, In line 10, before "compla.•nt".

The Chairman. Yes, that is right.

Mr. Robinson. That Is right.
The Chairman. "By information, indictment, or complaint."
Well, is this satisfactory to you all, this section (a)

of rule 30?

Mr. Dean. I still have one question about it, and that isWhether or not it contemplates that a complaint should ever befiled before anyone other than a United States Commissioner.

Mr. Holtzoff. No, it does not.
Mr. Dean. Well, shouldn't we then Indicate some how orother What a complaint is? A complaint is not an accusatory

document in the same sense that an information or an indictment
is, because it is one that is only used before a United States
Commissioner, whereas the other tvo are filed With the federal
district court. In other words, we have nowhere here defined
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"complaint".

Mr. Holtzoff. I wonder if that could not be cured by
changing this last sentence to read as follows:

"Accusation of a petty offence is by indictment or
Information, if prosecuted In the district court, or by
complaint, if prosecuted before a United States Commission-

er."

Mr. Dean. Some such language as that.
Mr. Longsdorf. Mr. Chairman, if I may address Mr. Holt-

zoff, I think that that section 541 of Title 18 contains no
such limiting means. It says:

"Petty offences may be prosecuted by information or
complaint."

But it does not enlighten us very much about what th3 complaint
is, of course, because it uses only the word. I think the
complaint referred to in section 541 is probably an accusative
complaint and not a preliminary one.

Mr. Holtzoff. Yes. Well, the difference as I understand
it between a complaint and information is that an information
is filed by a public prosecutor, and a complaint may be filed
by anyone--the arresting officer, or anyone else.

Mr. Longsdorf. I do not know whether that would be true
if it is the basis of a trial for an offence.

Mr. Holtzoff. It is. That is the practice, and that is
being followed for the trial of petty offences committed on
reservations.

Mr. Longsdorf. Yes.
Mr. Holtzoff. Trial before commissioners is upon complaint

made by the arresting officer.
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Mr. Longsdorf. Usually made by the Warden or somebody
else.

Mr. Robinson. Of course, this needs to be considered, Jr.
Holtaoff, that we do take the petty offence rules Promulgated
January 6 last year, which do provide for the trial of petty

offences on informations.

Mr. Longsdorf. And they do not mention complaints.

Mr. Robinson. They do not mention complaints.

Mr. Holtzoff. But we have secured a formal construction
administratively from the 3upreme Court that that term, "inform-
ation," in that rule is to be construed as including either
information by the public prosecutor or a complaint by any
other--by an arresting officer.

Mr. Robinson. In other words, there can be accusation
then by complaint or by information, used in the sense of com-
plaint, as well as a committing magistrate proceeding based on

a complaint?

Mr. Holtzoff. Yes.
Mr. Crane. Wouldn't Mr. Dean's suggestion cure it?
Mr. Robinson. What is that, Judge?

The Chairman. Would you state it again?
Mr. Dean. Well, I think we are under some compulsion to

define this word "complaint", and I think It is obvious that
there is some disagreement here as to what it means. Secondly,
I think there is some misunderstanding as to whether it might
be used in the federal district court.

I have never heard of a complaint being used in a federal
district court. Now, if we do not intend to use it there, I
think we should state so, and define a complaint as an accusatory



document before a United States Commissioner.

Mr. Holtzoff. I wonder if my amendment would not cure
that point, Mr. Dean?

Mr. Dean. I am not sure that it would not. I am not sure
that it would not.

The Chairman. What Vas your amendment?
Mr. HoltXoff. My amendment was to modify the last sentence

of 30 (a) so as to make it read as follows:

"An accusation of a petty offence in the district
court is made by indictment or Information, and before a
United States Commissioner, is by complaint."

I think it should be-

"is by information or complaint."

Mr. Robinson. Yes, you would have to change that.
Mr. Youngquist. You do not discriminate though between

your different Proceedings. I think that the distinctions
ought to come at the beginning of the paragraph where you de-
scribe the written accusations.

What we want to do, I take it, Is to say that indictments
or informatlon. may be used in the district court; information

8may be used also before a magistrate In the prosecution ofPetty offencepc complaints may be used before the magistrate,
either for the prosecution of petty offences or as a basis for
a preliminary examination. I think that Is what we are trying
to say, isn't it?

Mr. Holtzoff. I think that is right.
The Chairman. Trying not to say that.
Mr. Younguist. Would It be simpler for the Reporter to

say that?
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Mr. Robinson. I think so. You would have it right after
the heading?

Mr. Youngquist. Well, In some appropriate place.
Mr. Robinson. As you have been speaking I have been want-

ing to ask you about the Possibility of using your definition
Section for something of this kind.

Mr. Glueck. I was going to suggest, Mr. Chairman, the
POssibility of putting that into rule 1.

Mr. Robinson. Whenever we begin to degenerate into toemany small details, I begin to think about your definition sec-

tion.

The Chairman. Would that be a rule 1 definition?

Mr. Glueck. Yes, "and application".

The Chairman. -And application.

Mr. HOltzoff. I think we could well afford to define
"information or complaint," because there is confusion in the
cases as to the meaning of the term "Information". There Is
one line of authorities which limits it to a document signed
by the Public prosecutor, and there is another line of author-
ities which construes the term "Information? as broad enough to
include a complaint by an arresting officer, so that I think
it would be useful for the purposes of these rules, clearly to
define those terms in the definition section.

Mr. Robinson. It is rather a tough order on definitions,
though, Isn't it, Alex?

Mr. Holtzoff. I think that is exactly the type of thing
that ought to be defined.

Mr. Robinson. Yes.
Mr. Holtzoff. The term is susceptible of two meanings.
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Mr. Robinson. I would appreciate a memorandum from you on
that, if you vill help in that definition.

Mr. Holtzoff. I will be glad to.

The Chairman. Is that agreeable to you, Mr. Dean?

Mr. Dean. Yes.

Mr. Seth. The statute says "petty offences in the
district courts may be Prosecuted by complaint." Now, ought

we to ignore that?

Mr. HOltzoff. Not in the district court, I do not think.
Mr. Seth. Yes, it does--the general statute covering

anything punishable by not more than six months and not more
than $500 fine may be Prosecuted by complaint in the district

court.

Mr. Holtzoff. By information, or complaint?

Mr. Seth. Or complaint.

Mr. Medalie. Now, "complaint" as I understand it is
nothing more or less than an affidavit setting forth the facts
which constitute the crime. In stating the nature and contents
of the written accusation you deal with complaint Just as
though you were dealing with a mere technical document which Is
Called an indictment or an information.

Nov as a matter of fact, in order to charge a person with
a crime by affidavit, you cannot set forth facts in the summary
way that you can In an information or in an indictment. The
complaint must go into the facts. You are creating limitations
on a complaint, which practically assas&&*aats every characteristic

of an affidavit.

Mr. Robinson. I do not think that is true throughout the
districts of the country, George, because I know that some



cOmplaints--and I have some sPecimens here--the body or charg-
Ing part of the complaint could be substituted for the body orcharging part of an indictment or Information without any Il-
legality one way or another.

Mr. Holtzoff. I have seen some very general complaints.
Mr. Medalie. I know, but those are not proper complaints.
Mr. Robinson. Oh, I don't know.
Mr. Medalle. A person should not be deprived of his liber-ty by an arrest on an affidavit, unless the affiavit sets forth

the facts.

Mr. Robinson. Well, if It sets forth the facts whichwill be sufficient for an indictment or Information, he surely
cannot object to it.

Mr. Medalie. I think he can.

Mr. Robinson. Why?
Mr. Medalie. Because an affidavit must contain facts uponthe knowledge of the afflant. You cannot draw conclusions.

Mr. Robinson. Well, there is some dispute about that.
Some affidavits are based on Information and belief.

Mr. Medalie. Then you have to set forth the sources of
your information and the grounds for your belief.

Mr. Robinson. Not always. Not always, under the cases.
That is, you do not always have to disclose your informant-.
do you, in all districts? I know there is some variety of
opinion on that.

The Chairman. Do you have to define in detail the natureof the complaint? Do we not Just say, "complaint" as used inthese rules cares for these petty offences? Wouldn't that be
sufficient, leaving the complaint to be uwed as it has been
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heretofore--,that is, the nature of it?

Mr. Medalie. Well, because, here we admit a complaint to
be as general and as summary as an information or an indictment.
In other Words, we are saying that an affidavit does not have to
contain the facts that an affidavit ought to contain, when you
define it, Just as we do an indictment or an information.

Mr. Holtzoff. Well, I do not think an officer who swears
to a complaint is required to disclose confidential sour$#$.

Mr. Robinson. I don't, either.
Mr. Medalie. Well, assuming he doesn't, he must state his

facts.

Mr. Youngquist. Mr. Chairman, is it proposed we define
"complaint"?

The Chairman. Yes.

Mr. Youngquist. I see no need for it.

The Chairman. Neither do I.
Mr. Youngquist. Do you think there Is real need, George?
Mr. Medalle. I do not think you really need to. It is a

term that has a definite meaning in criminal law, but a complaint
nevertheless is essentially an affidavit.

Mr. HOltzoff. I think we could well afford to define theword "information", because the cases view the term "information"

in two different senses.

Mr. Robinson. That is right.
Mr. Holtzoff. One line of authorities limiting the term"information" strictly to an accusation by a public officer,

and the other line of authorities defining It broadly enough to
include what we generally call a "complaint." That being so,
think we might define the term, so that we know In what sense
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we are using them in these rules.
Mr. Medalle. Well, regardless of whether you define it,the fact remains that a complaint is an affidavit.
Mr. Crane. You haven't got tostate that in the rule, have

you?

Mr. Medalie. No, I don't think you have to state it, butIf you admit a complaint--that is, an affidavit--to charge aperson with a crime, so that he may be arrested or held, and byimplication provide that It doesn't contain any more than a shortform indictment or information, you do not set up a standard ofhaving a person who sets forth facts on oath set forth facts.
Mr. Robinson. But who said the short form indictment orlnformation was going to be adopted or recognized? We haven't

adopted that, have we?
Mr. Medall. I am not saying the short form is adopted.
The Chairman. Before coming to the definitions, and whatform they should take, Mr. Holtzoff has made a motion that wedeal with this matter in rule(l)by defining particularly

"Indictment", but Particularly "information" and "complaint"s
and what courts they are used in, and where; and I am ready for
a vote on that.

Those in favor of this motion, for defining these words andPutting them into definitions of rule 1, say aye. Opposed, no.
(The motion was duly AGREED TO.)
The Chairman. Now we come to the nature of the definition,

as to what the definition shall be. Suppose ye leave that.
Professor Robinson's suggestion was that Mr. Holtxoff get upsome definitions for him, he to report later on them, rewriting
this subdivision (a). Is that your suggestion?
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Mr. Robinson. Well, the way you put it, Judge, it soundsas if I am trying to pass the buck to Alex. I do not mean to
do that, of course.

Mr. Holtzoff. I think nobody would so construe it.
Mr. Robinson. I would be willing to work with him on that,

surely.

The Chairman. All right, then (a) Is to be rewritten.
Mr. Robinson. Are there any other suggestions or corrections

on rule (a), Judge?

The Chairman. Is that satisfactory, Mr. Dean, and does it
meet your objections?

Mr. Dean. Oh, yes.
The Chairman. Are there any other objections, now? If

not, we will pass to (b).
Mr. Robinson. Do you wish, Mr. Chairman, that I read that,

as I did the first section?
The Chairman. I think so, yes. That will give us a chance

to read it again while you are reading it.
Mr. Robinson. (reading)

"(b) Nature and contents of a written accusation.
The written accusation shall be a plain, concise, and
definite statement of the essential facts which constitute
the offence charged against the accused."

Mr. Holtzoff. Suggested by Judge Crane?
Mr. Robinson. Yes, Judge, you will recognize that as yourIdea, from our September meeting, to try to state in a few wordswhat was contained in the former rule, which sought to catalog

or list the essential elements of the offence.

The Chairman. I recognize it.
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Mr. Robinson: Continuing at line 14:
"It is sufficient Vithout a formal commencement or

a conclusion or other allegation vhich is not necessary in
order to state the essential elements of the offence or to
give notice to the accused or his assistants in making his
defense or to protect him against a second prosecution for
the same offence."

The Chairman. "It is sufficient without a formal commence-
ment or a conclusion or other allegation which is not necessary
in order to state the essential elements of the offence or to
give notice to the accused or his assistants or to protect him
against* * *."

I do not quite get that.
Mr. Glueck. That is a very clumsy sentence.
Mr. Robinson. Yes. Well, I would like to explain it. It

perhaps has a toubh of Propaganda in It, that Is the reason it
gets clumsy. The object is to head off any possible criticism
that by shortening our requirement for an indictment or inform-
atlon ve tend to overlook the essential requirements of an In-
dlctment or information, namely, that It fails to give the ac-
cused adequate notice, or fails to protect him against second
Jeopardy.

The Chairman. I should think you would very much confuse
by so many negatives.

Mr. Holtzoff. I suggest that could be left to the committee
on style, because that Is really a question of Phraseology
rather than of substance.

Mr. Olueck. May I suggest some such language as this to
the committee on style:
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."It shall be adequate *Oen though not containing a
formal commencement,"

You see, vhen you say "it is sufficient" you sort of throw

us off.

Mr. Robinson. When you say "shall be" YOU get Into manda-
tory matters generally, not in this particular case perhaps.

Mr. Glueek. Not here.
Mr. Robinson. I think "it is sufflelnt" Is preferable

here, to "shall be".
Mr. Glueck. Some general language of that kind, because I

think the present tense is the thing that throws us off.

The Chairman. Yes.
Mrs Holtzoff. The civil rules use the present tense,

almost throughout.

Mr. Glueck. They do?
Mr. Holtsoff. Yes; and itvas done intentionally.

Mr. Robinson. Yes.
Mr. Dean. I vonder if we need it, If ye are going to have

forms in the back, from vhich there will be omitted any formal
commencement or conclusion?

Mr. Robinson. I think we do, Gordon.

Mr. Dean. Why?

Mr. Robinson. Because we are going to say expressly that
those forms are merely illustrative, and I think that a good
many district attorneys might hesitate to leave out "contrary to
the form of the statute, and against the peace and dignity of
the United States," and similar expressions, unless the rule
expressly says they do not need to be In there.

The Chairman. You do not mind my exposing my ignorance, do
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you?

Mr. Robinson. Well., you Probably have none to expose.
The Chairman. Tell me what you mean by "formal commencement

and formal Conclusion and other allegations not necessary."
Mr. Robinson. Well, the formal commencement would include,

"The grand Jurors, being duly empaneled and sworn, upon their
oaths say," or some other form of that sort, The formal con-
clusion is vhat, you know, was called "contra formam statuti,.
I think--against the form of the staute In such Cases made and
Provided, and against the peace and dignity of the state" or
"of the United States."

You will find those in these forms at the back of the book.
The Chairman. I think Mr. Dean's suggestion Is probably a

good one, because unless you have some such statements and it
is a clear case as to what you mean--frankly, Idid not know
what you mean; I might have guessed at It, but I did not know
definitely what you meant by "the formal commencement and the
formal onclusion.".

Mr. Waite. Jim, you asked to be reminded at this point of
what I had mentioned in connection with section 14, that there
was no statement that these forms were permissible and might be
followed. If you put that In here, these forms may be followed,
that would coincide with what Mr. Dean has Just suggsted,
that you don't need to say anything about "formal conclusions,"
and so forth, If your forms do not have them; but you say that

the forms may be used.

Mr. Robinson. I believe this language, too, Is In your
American Law Institute Code, Isn't It, John?

Mr. Waite. Yes.
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members of the American Law Institute, that that refers to
commencements and to what others speak of as "formal conclusions"?

Mr. Waite. Oh, yes. With all due respect to Judge Crane,
I think the lawyers dealing with that would know precisely what

we mean.

The Chairman. That is all I want to know, If you think so.
Mt. Glueck. I move that the terminology be left to the

committee on style.

The Chairman. As to this sentence?
Mr. Glueek. As to both the first and second sentences.

For instance, It may be advisable to leave off in line 14,
"charged against the accused." That may be surplusage.

The Chairman. Well.
Mr. Glueck. Go up to line 14. I think, up to line 19,

it is desirable to have this in, but to make It clearer.
The Chairman. Yes. Are you all in favor of that?
Mr. Robinson. I consent.

(The motion was duly AGREED TO.)

The Chairman. All right.

Mr. Robinson. Line 191
"It is not necessary to state that the accused acted

unlawfully, feloniously, wilfully, maliciously, negligently,
or recklessly, or to characterize his offence * O *unless
such words are used In the statute, In the rule or other
law as part of the legal definition of the offence charged."
Mr. HoltZoff. I would like to ask a question about thatlast clause, beginning with the word "unless." I am heartily

in favor of the first part of this sentence, but "unless"--that
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clause would mean to Imply or would probably give rise to an
inference that an omission of the word "malicious" or "malice
aforethought" in a first-degree murder indictment would invalid-
ate the Indictment.

Mr. Robinson. That is exactly what it is Intended to do.
Mr. Youngquist. I think It should.
Mr. Holtzoff. Well, I do not think It should, because

while we want to inform the defendant what he is charged with,
I would like to go back to the type of indictment that they
have been using In King's County, Mr. Chairman, which I believe
was designed by Judge Cropsey. Now, they had a murder Indict-
ment there which alleged"that the defendant murdered John Smith
in the following manner and on the following date."

The word "murdered" covered "with malice aforethought" andall the other, and "intent" and so on. Now* It seems to me that
we ought to, in the reformed procedure, get to a point where
the omission of an adjective or an adverb even though It Is
part of the offence should not invalidate the indictment.

The Chairman. If you will pardon me the interruption,
I think you have gotten that a little bit too narrow. Now, we
did take out all this "malice aforethqht,, and that, but you
had to state the nature of the crime, the act, and for murder
in the first degree, the use of the word "murder" was not suf-
ficient.

Mr. Holtsoff. Wasn't It?
The Chairman, No. You charged a murder In the first

degree, "in that with Premedl•tion and deliberation,, and so
forth. That constitutes malice. "That with premeditation and
deliberation," those are the words of the statute, "he did kill
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John Jones on the night of 8o and 5o." Now, "Premeditation and
deliberation," those are facts. "Premeditated and intended to
kill him and did kill him"--thos, are facts, and those rects
have to be stated. That was the short form; but the word
"murder" did not cover It, because there is murder in the first
degree, murder in the second degree; and murder in the first
degree was "with premeditation." Murder in the second degree
was without premeditation but with intent; and those are the

statutes.

We had to use the words. We had to state the facts. Butthe other adjectives were all left out, and that was covered by
the first sentence, which Is-

"plain and concise and definite statement of the
essential facts."
F-a-c-t-sl Facts are so important to all of us. We think

we always get to the law before we get to the facts, but thefacts must be stated which constitute an offence charged against

the accused.

I do not see how you can narrow that, and I do not see howyou can enlarge upon It. And, as you know, we have found It
worked pretty well.

Mr. Holtzoff, Well, I just had in mind the thought, itis not necessary to require an allegation of intent In the
technical terminology of the old common law and to invalidate
an indictment if such Intent is not properly alleged.

What we want is to Preserve the right of the defendant tobe sufficiently apprized of the crime with which he is charged,
so that he may make his defense. Now, suppose the United 8tates
attorney makes a mistake in the manner in which he alleges the
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intent. No defendant is ever really and honestly Prejudiced
by such a failure or such an omission.

Mr. Youngquist, Well, Alex, isntt this true--that the
mere fact that he makes a mistake in the manner of alleging the
Intent would not Invalidate the indictment, In either event,
but since Intent, Premeditation, and other states of mind are
essential elements of certain offences, how can you state an
offence without Including those allegations?

Mr. Noltzoff. Well, suppose, for example, by mistake, the
United States attorney in charging a fraud against the Govern-
ment sets forth the facts of the fraud, and he fails to say,
"with intent to defraud the United States.,, Now, wouldnft it

make a laughing-stock of the law to let a defendant go free
because the United States attorney, very reprehensibly perhaps,
or perhaps his Stenographers forgot to copy in the words "with
intent to defraud the United States"?

Mr. Seth. That is an essential element of the crime.
Mr. Glueck. There is no jeopardy there.
Mr. Holtsoff. He may go free on the statute of limitations.

Mr. Glueck. Yes.

Mr. Crane. If you started to allege fraud, now, any law
student starting to allege fraud, how could you Possibly allege
fraud without intent to deceive and intent to cheat?

Mr. Holtsoff. If you are a good pleader, you would say that.
The Chairman. I know, but we will agree we cannot make

rules for people who do not know the law.

Mr. Holtzoff. Well.

Mr. Glueck. No, I like this the way It stands. Where a
term used, of this kind, is put into the statute, particularly,
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not such things as "feloniously, because they usually are sur-
Plusage, or "Unlawfully.. but when it comes to Wllfully,maliciously, negligently, recklessly. fraudulently," It seemsto me those are the substances of certain offences. We just
can't get around it.

Mr. Noltzoff. Just to bring the matter to a head, to getan expression of opinion, I move to strike out the second clauseof the sentence beginning on line 19. That is the clause begin-ning with the word "unless" and ending with the end of the sen-
tence.

The Chairman. Is that motion seconded?

(Not seconded.)

The Chairman. The motion is this--to strike out "unlesssuch words are used in the statute or rule or other law as part
of the legal definition of the offence charged."

Now, the motion Is to strike those words out. Is that
seconded?

(Not seconded.)
Mr. McClellan. If I may vote against It after seconding

It-- (laughter)

The Chairman. Whether it is seconded orrwt, let us get an
expression of opinion.

Mr. HOltzOff. I would just as leave withdraw the motion,
because I hear no expression of opinion.

The Chairman. No, this discussion is not too formal. Areyou In favor of striking it out? If anybody is, say so; if not,
we will consider it lost.

Mr. Dession. I would favor it, except I am not sure it goesquite as far as I would like to go. I am for it that far.
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Isnt the Problem this: I suppose Ve would all agree that

before the Pleading is finished facts should be set out whichclearly cover every substantive detail of an offence. Nov, thequestion in my mind is how much of that has got to be in theIndictment or information, as against a demurrer, and how muchof it are we left to have either there or in a bill of particu-
lars, Just so, when you put your initial Pleading and your bill,
which fits (if there is one) together, you have got it all

there.

The Chairmwn. All you have got to do is state those facts
which make an offence at law.

Mr. Dession. Well, normally I should say one would putall that In the initial Pleading, because you do not always
leave everything for a bill of particulars, I assume, but ifwe want to guard against pleadings being dismissed through aninadvertent error, then I think the extremely short form ofPleading might be worth considering here; and so I would liketo raise that question by asking those who have had experience

with the Nov York short-form Pleading. And as I understand it,that means that all you need In your indictment is a correct
characterization of the offence, not setting out its elements,
but if you said "first-degree murder," that is enough.

The Chairman. Just to answer your question--Mr. Medaliewill correct me if I am not correct, because sometimes there isa big difference, sitting In a court where cases come up finally
and only a few out of a great majority, and he is perhaps morefamiliar with it--but I haven't known of any short indictment
that did not state all the elements of an offence.

Nov, if they wanted to get the particulars, they would get



24 

254

a bill of particulars$ specifying certain details of the factsthat the court may think they are entitled to have, but I donot knov that any indictment has been dismissed because it didnot state facts sufficient under the short form. Of course,
that does not apply to certain matters vhere Perhaps it is atesting out as to vhether or not there has been a crime commit-ted, on those facts, at all. That is a different matter.

Mr. Desslon. No. I understand that. We have in Connecticuta statute modeled on your New York statute, and it is Perfectlytrue that the Stat,6s attorneys do not ordinarily rely on thatstatute to the extreme. In other words, they Will not simply
give the name of the offence and leave everything else to thebill; but the point ia, under the statute as we understand it
there, one could do that.

Nov, the effect at first is to avoid, to Practically makethe demurrer meaningless, except in cases where one could notin a bill of particulars allege facts that would round it out.
Mr. Glueck. But vhere you have a Provision for the amend-mernt of an indictment right then and there as you have, Ithink--don't you?--I do not see such a problem here. ifanything is wrong, you Just move to amend, right then and there.Mr. Holtzoff. Oh, I don't think you can amend the indictment

by adding an important allegation.
Mr. Dession. That is a little variance, is it not?
Mr. Medalie. Yes. I Just want to make this thing clear.The short-form indictment, which is called a "simplified indict-ment," under the New York Code of Criminal Procedure, With the1929 amendment# provides that you simply state the name of thecrime, if it had one, such as treason, arson, murder, manslaughter,
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or the like, or if it be a misdemeanor having no general name,such as an assault, and the like, a brief description of it,and If It is given by statute, a statement of the crime may alsoContain a refernce to the statute defining the crime.In other words, no element of the offence is stated, Underthe Simplified indictment. 
The word is "Simplified" Indict-ment, rather than "short form". Now, the form given was-

"The grand jury of Such and such a county by thisindictment a~cUses A B of the following crime:

(SIGJED) District Attorney."That is Your simplified indictment and that of course isnot covered by our discussion at all.
Short forms such as Cropsey followed in Xingis County,simply say that "on such and such a date, A, with Premeditationand Intent to kill, killed or murdezed B with a pistol, orwith a knife." That Is the short form.
r.- Glueck. Yes, but that includes the elements of theallegation of first degree murder.

Mr. Xedalle. Every element is there, in a Simple statement
of fact.

r*. Glueck. Premeditation 
and deliberation are both

necessary in 1ev York.
Xr. Medalle. Yes, I meant to bring that out. Jast asJudge Crane said, you cannot say"murderedp, 

because there are two
kinds of murder.

Xr. Desslon. You Would have to say "first degree murder,,"as I understand, and that Would be good against a demurrer, andOne would be entitled to a bill of Particulars.

Xr. Xedalle. Yes.
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The Chairman, Of course, in Practie,, I do not know ofany Judge--I do not know how it is Possible for any of us not
to give a man a fair show.

Mr. Dession. Well, he viii get it under a bill of particu-
lars, under this statute.

The Chairman. Surely.
Mr. loltzoff. Of course, we want to avoid a bill of par-ticulars as much as Possible by having the indictments setforth sufficient so that bills of particulars would not be

necessary.

Mr. Desslon. But isn't this clear, under a statute ofthat kind--and that simplified Indictment Is what I had in mind-.Ordinarily the district attorney will, when he draws this in-dictment, put his allegations of fact in, because he wants toavoid a bill of Particulars, too.

Mr. Holtzoff. Yes.

Mr. Robinson. That Is true.
Xr- Desslon. The point is that If through inadvertencehe has left out some word which it later develops should bethere, that statute will protect him against demurrer and enablehim to Protect it by having a bill of particulars. Nov, isn't

that the result we want to get?
Mr. Holtzoffo Yes, but this Provision of this rule willnot protect the United States attorney in such contingency.
Mr. Dession. I agree, and that is why I am not sure thisrule SimPlifies it as much as we want to.

Mr. HOlttoff. Why didn't you second my motion?
Mr. Seasongood. The motion is seconded.
Mr. Dession. I do go that far with you.
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The Chairman. Do you want to strike out the words, 
-

iUnless such words are in the statute or in the ruleor other law as part of the legal definition of the offence
charged"?

Mr. Seasongood. I understand that you always put In thestatute under which the crime Is committed.

The Chairman. Yes.
Mr. Satsongood. Well, then, if you have the statute, ofcourse it is there in the statute, so what is the use repeatingit in the indictment? And why isn't it all right to Bay he"committed first-degree murder, within statute Such and such,"and then as counsel looks at the Statute he sees what is

charged.

The Chairman. Thes, words have reference, as I Understand
It- -

"Unless such words are used in the statute or ruleor other law as part of the legal definition of the offence
charged".-

Suppose the word "reckless"Is used, as in the case ofreckless automobile driving resulting in manslaughter; most ofthe States now have a rule that it is manslaughter if a persondrives--what are the vords?--"recklessly 
," or "with gross

negligence," I think.

Mr. Dession. Yes.
The Chairman. "Gross negligence."

Mr. Robinson. Sometimes it is "negligently."
The Chairman. Yes--"negllgently.. 

I think you Would haveto Use those words, and that is what this prescribes.
Mr. Robinson. In a case of that kind.
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Kr. Seasogood. If you said "manslaughter," wouldn't It
be there in the statute?

"Whoever unlawfully kills a Person is guilty of man-
slaughter."

It might state "negligently."

The Chairman. It might be good as against demurrer.
Mr. Longsdorf. You have many varieties of manslaughter.

That Is why I do not think that Is a good example.
Mr. Wlueck. Then under the federal system you have a code,

and you could merely refer to the section of the code.
Mr. HOltzoff. Suppose you Just allege that the defendant

defrauded the United States by doing so and so?
The Chairman. I would get a new assistant!
Mr. Seasongood. Isn't that a violation of section So and

so of the United States Code?
Mr. Dession. Under your simplified statute, here Is whatwould happen: That is all right, provided you are able to follow

it up immediately with a bill of particulars setting forth
whatever words anyone could want to use, but If for any reasonthat bill of particulars Is not provided or cannot be provided,
then I take it you go right back and sustain a demurrer.

The point is It can be done by a bill of particulars. Nowvthe only question is in which paper these words must all appear.
The Chairman. Well, we had discussion on that, I guess, and

according to the consensus it stays in.

Nov, do you want to read the rest?
Mr. Youngquist. I should like to ask a question or two

about the words,-

"unless such words are used in the statute or rule"
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Mr. Robinson. That is right.

Mr. Youngqugst• (reading)

" Or other law, as part of the"What does "rule" and what does "other law" as there used
mean?

Mr. Robinson. "Rule" means a rule which has been Passedor Promulgated under the authority of a statute.
*r. Youngqujst. You mean "regulation"?
Mr. Dean. "Administrative regulation."
Mr. HOltzoff. That ought to be "regulation."
Mr. Youngqulst. "Regulation" would express to me at least

the thought.

The Chairman' Let us make that "regulation, If there is
no objection.

Mr. Youngqulst. Then what does "law" mean?
Mr. Robinson. I think We need both, because we do have someprovisions of' administrative bodies that are called "rules".That is what the Indictment division of' the Department of' Justice

tells me.

Mr. Youngquist. All right, letts make It "rule or regu-
lation".

Mr. Robinson. Right.
Mr. Youngqulst. Jow, what does "or other law" mean, there,

Mr. Reporter?
Mr. Olueck. Sometimes an expression is used which merelystates a well known common law name of' a crime.
Mr. Robinson. That Is about it.
Mr. Glueck. In which event you have to go to the Common lawfor a Judicial Interpretation.
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Mr. Medalie. Like "murder on the high seas"?

Mr. Youngquist. All right, that explains it.
Mr. Seasongood. There aren't any common law federal

offences, are there?

Mr. Robinson. No.

Mr. Glueck. No, there are no offences, but where the
statute uses a common law term anddoesntt define it, then you
have got to go to the cases for a definition.

Mr. Seasongood. That is in the statute.

Mr. Medalle. I think you have another situation, in de-
fining federal territory, a place in a state, like the post-offloe
building, like the customs house. The laws of the State of New
York, for example, up till a certain date--they change it as
they go along; every once in a while they catch up and bring it
up to date--those laws are applicable. Those lavw may be either
statute or common law, as the case may be in the particular
State, and I think you are safe in using the language "or other

law ".

Mr. Glueck. Or an Indian reservation--something within a
State? How about that?

Mr. Holtzoff. No, Indian reservations, those crimes are
provided by federal statute, but others, the federal reservations

generally- -

Mr. Olueck. But suppose they commit a crime which the
federal statute does not account for?

Mr. Holtzoff. Then the crime is not triable in the courts.
Mr. Glueck. Now about West Point?

Mr. HoltSoff* Well, I say, on all federal reservations,
other than Indian reservations, the state law governs, except
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as to those crimes that are defined in the federal statutes.
Mr. Medalie. That is the same as a crime committed in a

Post-office building.

Mr. Holtzoff. Yes.
Mr. Medalie. Customs house, national park, and so on.
Mr. Holtzoff. The only difference is that on Indian re-

servations the crimes are not punishable unless defined.
Mr. Dession. Doesn't that become clear, that "other law,"

If it means anything, means--

The Chairman. I do not think it is pertinent, here, but
I wish that some time they could make it a little clearer as to
when federal lav applies to reservations like West Point, because
I had a very sad experience regarding it, which depends more
on the lev governing the giving of copies, and when it came to
a dock down in the Brooklyn Navy Yard where a man was killed,
tried before me for murder in the first degree, my grief? we
couldn't get the attorney general down here--long before your
day--anr neither of the title companies could ever find out
how the United States got the property.

Mr. Robinson. A good place to pick for a murder!
The Chairman. A man was convicted of less than murder in

the first degree. He was convicted. I gave him a long-term
sentence. Then I got panicky and wrote the Governor, Governor
Whitman, and he wrote back and said that I had not given him
enoughl and so I always was quite anxious about the man, until
he came out. When he came out, I had him pardoned by Smith, so
he could go back to his employment in Burlington, Vt.

He went back up there in the employment of the post office,
and he got a big document like that, with a big seal on it,



a52

32

which restored his citizenship, so he got in the post office.
He hadn't been there very long before I got a letter saying he
got married and was in difficulty--borrowed 

$500 from the mail
by taking It out of the bag--in a little difficulty, and would I
kindly send him down another certificate of character. He is
down here now in some Jail in the South. I get a letter from
him once in a while.

Mr. Dession. Well, it seems to me this"or other laws", ifit means anything, must mean that we incorporate all of the sub-
stantive case law. Now, if that is true, this is not making any
change whatever in existing practice. Any artificial flourish
which may now be necessary is still going to be necessary. That
is, It doesn't change anything.

!r. Medalle. We make only substantive law the subject
matter of this. We don't make the procedural requirements.that
go with crimes in particular States. In a particular State that
has common law crimes--I don't know If there are any. Are there?

Mr. Burke. Oh, yes.

Mr. Dession. In Pennsylvania.

Mr. Medalle. They may have procedure or pleading that re-quires great elaboration, with much techa±eality. That doesn't
go with the common law definition of the crime, does it?

Mr. Robinson. No.
Mr. Dession. Well, I see that It would accomplish that.
The Chairman. Shall we go on now again, with (f), line

25? Will you read that, Mr. Robinson.

Mr. Robinson. (reading)

"If such terms or characterizations are necessary,
they may be used without repetition in the same count or



accusation. "

The Chairman. Go on.

Mr. Robinson. (reading)
"If there is more than a single count, allegations

may be incorporated in one count by reference to alle-
gations contained in another count, and the repetition of
such allegations Is thereby made unnecessary."

Mr. Youngquist. Why not strike out that last clause on the
repe ti tion?

Mr. Robinson. Well, somebody might need it for explanation,
I think.

Mr. HOltzoff. No, because you have it in the first part of
the sentence.

Mr. YoungqUIst. Incorporated by reference.
Mr. Robinson. I am willing to leave that to the committeeon style, if you desire, I am not Just ready to strike it out

without examining it a little bit further.

The Chairman. All right.

Mr. Robinson. (reading)
"The indlotment, informations or comiplaint should statein each count the official or customary citation of thestatute, rule, or regulation which the accused Is allegedtherein to have violated, but the omission of such citation

or an erroneous citation shall not invalidate the indictment,
Information, or complaint, or any Proceedings thereunder."
Mr. Youngqulst. I suggest, In place of "indictment, in-formation, or complaint" we insert "written accusation".
Mr. Robinson. You prefer that?
The Chairman. Where Is that?
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Mr. Youngquist. My suggestion is that we substitute for
the words "indictment, information, or complaint" where they
appear In the last sentence the words "written accusation".

Mr. Robinson. Would we have to do that in line 30 and in
other parts of the same paragraph, If we did that there?

Mr. Youngquist. Yes--30 and 35.
Mr. Robinson. Would you tell us why you think that ought

to be done?

Mr. Youngquist. Well, we start with a reference to written
accusations, and elsewhere as I recall it we define the written
accusation as being "by Indictment, information, or complaint".
I think it would be simpler to use throughout, the words "written
accusation" where we include all three of those forms.

Mr. Robinson. These words were used intentionally rather
than "written accusation" because it was felt that it would make
more explicit and more forceful to the minds of lawyers and
United States attorneys and others that those are the terms we
aretalking about. Nov, I can refer that to the committee on
style, too, Mr. Youngquist, if you don't mind that, without
taking action.

Mr. Youngquist. All right.
Mr. Dean. You use the term "written accusation" in other

places though, Jim, instead of "information, Indictment, or
complaint," such as in line 34.

Mr. Robinson. Certahly, in lines 12 and 32, you are
starting out.

Mr. Dean. 44 is about procedure.

Mr. Robinson. We haven't got to that yet.
Mr. Dean. Line 34, you use It.
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Mr. Robinson. Well, I think maybe there is a reason for

using it there.

Xr. Dean. Why define it anywhere--define "vritten accus-
ation" as including indictment, information, and cmplalnt--if
every time thereafter that you want to use the words "written
accusation" you refer to all three? That is I think the point
that Mr. Youngquist makes. He means it saves space.

It is also in accordance with the principle we have just
announced in this rule that you can Incorporate by reference.

Mr. Robinson. I didn't hear you.

Mr. Dean. I say, it is also in line with the principle in
this very rule, that you do not have to repeat.

Mr. Youngquist. In line 28.
Mr. Robinson. Line 28? Well, of course, that is applying

to written accusations.

The Chairman. You make that as a motion, that we define it?
Mr. Dean. I think it is a good suggestion, which would

simplify the rules throughout, particularly since we have defined

It.

Mr. Glueck. I second the motion.

The Chairman. It is moved, In rule (1) where we have the
definition, we include a definition of "written accusation.

Mr. Youngquist. No.

Mr. Glueck. No, I beg your pardon, Mr. Chairman. I think
the motion was that inasmuch as we have the definition of
"written accusation" to include these three possibilities, that
hereafter we merely refer to the written accusation only, instead
of "indictment, information, or complaint."

The Chairman. Those in favor of that, say aye. Are you



36 
266

sure you understand that?

Well, we have here, you see, the words "Indictment, Inform-
ation, and complaint," and they run through this chapter very
frequently, and it is suggested that instead of the three words,
the words "written accusation" be used, and that somewhere--is

it in this chapter?--that "written accusation" be defined as In-
cluding "Complaint, indictment, and information."

Mr. Robinson. Yes.

Mr. Holtzoff. It is already defined in rule 38, Mr. Chair-

man.

The Chairman. It is defined? Then if it be defined, the
motion is that the words "written accusation" be used instead of
the words "indictment, information, and complaint," where those

words are necessary.

Mr. Youngquist. Is that right?

The Chairman. Is that understood by everybody?

(The motion was duly AGRED TO.)

Mr. Holtsoff. Mr. Chairman, I would like to raise a
question as to the desirability of that whole last sentence.
This last sentence provides that the indictment should cite the
statute, but a failure to cite it carries no penalty, Just as
hortatory or precatory words. It seems to me that in those

circumstances it is surplusage.

Mr. Dean. You can cite it by the figure, though, can't you?
I think that is the answer, isn't it?

Mr. Holtzoff. I think that is, and a good pleader will
always cite statutes, but some do not, and I do not think there
ought to be a requirement. Certainly there is no requirement

today.
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The Chairman. But It says-

"The omission of such citation or an erroneous cit-
ation shall not invalidate the written accusation."
Mr. Holtzoff. Veil, that being so, then It does not seem

to me that this sentence serves any purpose.

Mr. Dean. It does.
Mr. Seasongoed. I think it serves an educational purpose.

Mr. Dean. It does serve a purpose.

The Chairman. It points to the better practice, that is

all.

Mr. Youngquist. The word "shall" is used, instead of In
line 32, which indicates that it is an indication rather than

a requirement.

Mr. Holtsoff. Couldn't we cover that by our simple forms?
The Chairman. Is there any objection to leaving it? I

think that is pretty good.

Mr. Robinson. It is based on the recommendation of the
Department of Justice, the section having to do with Inform-
ations. Before I forget it, I want to express my appreciation
for the assistance of the Department of Justice, and particularly
its indictment section. Mr. V. W. Barron and Mr. George Tneipp
have been really very generous with their time, and during the
past two or three months we have had numerous conferences, and
I am Indebted to them for some of these forms that have been

placed in the book.

This language as well as other language has been checked by
them, at least by Mr. Ineipp, and their attitude has been this,
that they have bean willing to offer us any possible assistance
btt at no time have they made any request or In any way exerted
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any pressure to get us to adopt their views; and because of
their helpfulness, including these matters that Mr. Holtzoff

is just referring to, namely, lines 30 to 35, I wanted us all

to recognize our indebtedness to them.

That is all I have to say, there.

Mr. Dean. Mr. Chairman, I would like to argue for the re-
tention of this, because it makes clear that you can get it by a

bill of particulars.

The Chairman. I think the concensus is for its retention.

Mr. Holtzoff. I am not addressing my remarks to that.
Mr. Wechsler. I have this question about it, Mr. Chairman.

It seems it sometimes happens that an indictment which the
trial court sustains under statute A was erroneously sustained,

under that statute, but can be sustained on appeal under statute
B, which was not in the mind of the draftsman or brought to the

attention of the trial court.

Under the present rule of the Supreme Court that is per-
missible so long as the allegations are the same, of course.
I wonder if there Is anything in this language that would alter
that rule? If so, I think it is a question that ought to be

considered deliberately.

Mr. Robinson. Doesn't line 34 take care of that?

Mr. Wechsler. How about line (c) 2, however, which rather
suggests that an amendment is necessary?

It.m•by•ot be possible to get an amendment after Judgment.

Mr. Robinson. I agree with your position, and I will say
our effort has been to incorporate that view in our provisions.

Mr. Dession. It seems this might very well result in the
conclusion that you had a material variance, and I think your
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point is important.

Mr. Wechsler. Yes. That is my difficulty. Therefore, I
am wondering whether it might not be well to strike (c) (2).

Mr. Youngqui s t. Ye s.

Mr. Wechsler. And let the language of lines 30-35 stand.
The result then would be that it is regarded as good practice,
but not essential to the validity of the document.

Mr. Youngquist. I second that motion.

The Chairman. Do you want to take a vote on that motion
in regard to (2), Mr. Wechsler? We haven't bad that read, yet.

Mr. Wechsler. As you choose, Mr. Chairman. I will with-

hold it.

The Chairman. We are dealing with that?

Will you read that amendment as to the written accusation.

Read the subdivision (2) so we will all know what It is.

Mr. Robinson. Beginning with line 42?

The Chairman. Yes, line 42.

Mr. Robinson. (reading)

"Erroneous citation. The court is authorized to amend
an erroneous citation, rule, or other law, which is cited
as the basis of the written accusation. The court may

grant additional time or whatever other relief may be

proper on account of the erroneous citation or on account

of the amendment."

The Chairman. Would you want that stricken out, Mr.

Wechsler?

Mr. Wechsler. I move it be stricken, Mr. Chairman, for the

reasons stated.

Mr. Youngquist. I second the motion.
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Mr. Holtzoff. I second the motion.
The Chairman. You have all heard the motion. Are there

any questions about it?

Mr. Medalie. Yes. I have myself had difficulty finding

out what the statute, rule, or regulation was, under vhich the

Government was proceeding.

Now, there is a tremendous body of criminal law embraced

within "rules and regulations." What the Supreme Court had to

say about it in the early days of the aw dispensation is still

partly true. It is difficult for even experts to know, and
those in the very departments that framed the regulations, Just

what the regulations are; and a lawyer who has recourse only to
an ordinary over-sized library and various services finds it

extremely difficult to find out all of these regulations.

It is very important for the proper preparation and defense

of a case that a defendant and his counsel should get that in-

formation. Sometimes the importance of it is not evident even

until a trial. Lawyers frequently call up the prosecutor and

say, "Well, now, Joe, for goodaess sake, will you tell me what
this rule is, where I can find it? Have you a copy?" And not

infrequently the young assistant district attorney says, "I will
try to get one," his knowledge being based on a memorandum that

comes from some department official, other than the Department

of Justice.

I think it is very important, and we ought not to delete

these things. I will agree that the right to amend ought to
exist down to and including the time of trial, but the defendant

and his counsel ought to get that information.

Mr. Holtzoff. Well, I have in mind the identical situation

that Mr. Wechsler referred to. I do not think we ought to make
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the criminal procedure more complicated than it is. Today,
suppose you indict a person for harboring, admitting that the
allegations are not sufficient to make out the crime of harbor-
ing, but they are sufficient to make the defendant out as an
accessory after the fact. That is a typical situation that

occasionally arises.

Mr. Medalle. This does not prevent that. It is the pover

of the court.

Mr. Holtzoff. No, but if I may finish, I understand of
course that under this there could be an amendment prior to the
trial, but mnppose there is a conviction and you go up on appeal,
I think that the appellate court should have the right to affirm
the conviction, if the conviction may be sustained under the one
statute or the other statute, rather than the one stated in the

indictment.

Mr. Medalie. Nov, there really are different elements in
these offences, and I think a defendant ought to have an oppor-
tunity to raise the question. If he raises the point during the
trial, or at a proper place, before the trial, he ought to be set
right, and all that is in this, here, is giving him an oppor-
tunity to say that he does not knov, and ask to be set right.

Nov, if during the trial--nov take your case--if during
the trial of a person charged vith harboring, on facts that do
not make out harboring, but vhich make out this "accessory after
the fact" situation that you mention, he should knov that, even
during the trial. I do not say that he should raise the question

after a conviction, for the first time.

Mr. Holtzoff. No, but suppose he raises it by the motion

in arrest of Judgment?
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Mr. Medalie. I Vill agree it is too late. Ne should raiseit during the trial. If at any time when he could meet the
situation, he raises It, he ought to be set right.

Mr. Wechsler. SUppose he raises it during the trial, andthe trial Judge Improperly rules that the indictment is suf-ficlent and that the evidence makes a case. The trial Judge hasimproperly interpreted the statute under which the indictment isbased. There is a conviction and Judgment. On appeal the defend-ant renews his contention; the attorney representing the Govern-ment on appeal finds himself unable to sustain the trial Judgeon the statute which he Interpreted, but there is another statuteUnder which the allegations of the indictment and the propos-itions Proved constitute an offence against the United States.Why should not the Judgment be affirmed? It is now, and -doe:not
know of any abuse incident to Procedure.

Mr. Medalie. I do not think there is likely to be abusein matters of that kind. I think that gives an example of howit is we are led off the track of our discussion of regulations.
Mr. Wechsler. Well, the regulation case may be a specialcase, but this covers statutes as well as regulations.
Mr. Medalle. Yes, but Primarily I would like the regulation

thing attended to.
Mr. Wechsler. Then I think we might draft a rule specifi-cally directed to the regulation, where the violation charged

is a violation of the regulation.
Mr. Xedalle. I agree with Professor Wechsler that in thecase of well known crimes or statutory crimes the situation isnot serious and we need not trouble about It, but I do thinkthat when it comes to rules and regulations which would warrant
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indictments the person ought to kjnoV vhat the rule or regulation

is.

Mr. Younguist. George, subdlvision(2t) would not takecare of what you have in mind, it seems to me. Really what you
are sugesting Is that at the request of the defendant the
GOvernment be required to elect before the case is submitted tothe Jury, What statute or rule or regulation they choose to
Prosecute, Is that It?

Mr. Medalle. Yes, you are right, and I am willing tolimit it to "regulation" because a lawyer ought to be able tofind his way around statutes. Even if It Is difficult, he can
with effort do so.

Mr. Youngquist. But then if you do require the govermsentto elect In that situation, the aPpellate Court may not sustain
a conviction on some rule or regulation other than the elected

one, may it?

Xr. Medalle. You are quite right, yet we can provide forthat. The test Is whether the defendant has been misled honest-
ly In his defense, or is uninformed.

Mr. Vechsler. That is right.
Mr. Medalle. And we should make Provision for that. I donot believe that the demand for the rule or regulation should bea technical trick, and Ve must safeguard against that.
The Chairman. Is there anything else on subdivision (2)?The motion is to strike it out because It is covered, as It isclaimed, by the lines 30-35, in the other Provision at the top

of the page. Did you wish to speak, Mr. Waite?
Mr. Waite. I will walt until after this motion is put.
The Chairman. No, no.
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Mr. Waite. Noo I am Perfectly willing to wait.
The Chairman' Does it pertain to this motion?
JMr. Waite. No. I can vote in favor of this motion andthen raise what I wanted to afterwards.

The ChairMan. Oh, all right.
Mr. M0edalie. There is something else, Judge, that is in-volved her., and that is the whole Subdivision (c). As I rememberIt, and I havenit used that one for a good many years, it isEx Parts Bain, I think it is 121 U. S., or something like that.
Mr. Wechsler. That Is right.
Mr,. Medalle. The last time I had it was in Westchestercounty over 20 years ago, and I may be wrong in the citation,but you know what I mean. The court may not amend--so theSupreme Court said, and the reason for that rule is that the in-dictment guaranteed by the Constitution is the act of the grandJury, and you cannot amend what the grand Jury did, or the grandJury may indict, and amend an indictment, that is not the Indjct-ment of the grand Jury. Now, that is not bad reasoning.

There is another way of dealing with it. For example, cert4udefects, errors, or omissions may be supplied without amendment.In other words, however we do this, we should do it in such away that It does not offend that Judicial constitutional rule.Mr. Robinson. That is right. That ca*0 has been considered,and we think has not been in any way infringed on.
Mr. Medalie. But If you may amend the Indictments you doInfringe on Ex Part& Bain, I think.
Mr. Robinson. Where do you find a Provision that the indict-ment may be amended? I do not know of anything in it about

amending the indictment.
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Mr. Dean. (o) (), isn't it
Mr. Holtzoff. (c) (2) is the one we have been talking

about.

The Chairman. If we come down to (a) we Will have opendiscussion on that, if we dispose of (b). The only reason wetook up (c) (2) was because it would be unnecessary if Ve adopt
(b).

Mr. Holtzoff. There is a motion Pending to strike out
(0) (2), Mr. Chairman.

The Chairman. Yes, I know.
Mr. HoltXoff. Do you want to take a vote on that?
The Chairman. I thought Perhaps that before going down to(c) we had better dispose of (b) first.

Mr. Medalle. I thought we had disposed of (b).The Chairman We have not disposed of (b), because I takeIt up in connection with the last sentence of (b), "The indict-
Ment, information, or complaint should state".

Mr. Medalie. May we vote on the question as to whether
(a) (2) should be omitted?

The Chairman. Well, all right, we will put that first, ifthat is your desire. There is a motion made to strike out (0)
(2).

Mr. Robinson. May I just say another matter that is to beconsidered..i am not taking sides either for or against this
clause at all--

The Chairman. Do not be too modest.
Mr. Robinson. -- but I do want to say this: It may not beIn the minds of all of you, but the attitude of the UnitedStates attorneys Properly ought to be considered. This proposal
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has been considered at various Judicial conferences, and we have
had the advantage of United States attorneys in the office and
otherwise, and we have their views, and there Is a feeling that
the Government would be--that is, on the part of some or them,
and on the part of some Judges--that the Goverrment would be
weakening its Position by being required to cite the section of
a statute or rule or regulation on which the indictment or in-

formation Is based.

Now, (c) (2) tends to allay the apprehension that will be
met by these rules when they are promulgated along about two
or three months from now If present plans mature along with it,
and I suggest it would not be vise for us needlessly to raise
any apprehensions in the minds of a large portion of those con-
cerned and charged with the duties of law enforcement of the
Government, and I do not think personally that (a) (2) is ap-

plicable elsewhere.

That is merely my opinion, however, and I will be governed
by what the majority opinion of the Committee is as to what you

want.

Mr. Holtzoff. I would like to make a comment on that. I
think that (c) (2) makes the work of the United States Attorney
more difficult, because I construe (c) (2) as It is, Mr.
Wechsler, as sort of a limitation on the last clause of (b),
which provides that the omission of such citation or an erroneous
citation shall not Invalidate the indictment or accusation.

Then if you add (a) (2), which requires the amendment of
an erroneous citation, and that gives rise to the question, what
happens if you forgot to ask for an amendment, and that is the
reason why I am in favor of striking out (a) (2).
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The Chairman. The only reason Mr. Wechsler made that

motion is that with the clause here, the sentence between 30-35,

(c) (2) was unnecessary.

Mr. Holtsoff. Yes.

Mr. Robinson. I understand that. I think it is necessary.

That is my point.

Mr. Waite. Mr. Chairman, in view of what the Reporter has

said, perhaps I ought to go ahead with what X was planning to

say before we vote on this motion.

I am in thorough agreement with you, Mr. Holtzoff, that

no conviction ought to be reversed because of some omission in

the indictment such as referred to here. On the other hand, I

quite agree with Mr. Medalie that the defense counsel is entitled

to know with some degree of accuracy what rule or statute is

charged to have been violated; so if subsection (2) is stricken

out, I had in mind to suggest that we add to the end of (b)

this provision--(b) winds up this way:

"but the omission of such citation or an erroneous

citation shall not invalidate the indictment, information or

complaint or any proceedings thereunder."

I think that is very wise.

Now, I suggest that we add:

"If, however, the omission or error is called to the

court's attention before the trial or during the trial, the

court may direct correction of the accusation and may grant

additional time or whatever other relief may be proper on

account of the erroneous citation."

Mr. Robinson. May I say, Mr. Waite, that we did have that

originally in (b), just as you say, but it seems we get extensivel
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into an amendment by doing that, and (b) is on the nature and

contents of a written accusation, and therefore it was felt

that to be accurate in placing the matter uider a proper heading,

it should be put down under (c) (2). That was the reason; and

you add what I think probably should be added, and I think Mr.

Kedalie would approve.

Mr. Medalie. -Yes.

Mr. Robinson. -- that (c) (2) be amended, if ve retain that

provision, that amendment must be made before trial, if you want

a fixed time, that it should be made.

Mr. Waite. That is the thing I am interested in--before

or during the trial.

Mr. Robinson. I think that would be a good suggestion.

The Chairman. Let me make this suggestion before putting

the motion, to see if it meets with your approval. Everybody

seems to be in favor of section (b). It is subdivision or sec-

tion (c) that is causing the trouble.

We can amend that, on subdivision (2), when we come to it,

just as you suggest, but if (b) is satisfactory to everybody,

let us get rid of it, then take up (c) as a whole.

Mr. Waite. (b) would not be satisfactory if we struck out

(c). That is what I am driving at.

The Chairman. Yes. Then we can go back and amend it, if

we strike out (c). Is that satisfactory to you, Mr. Wechsler,

if we do that?

Mr. Wechsler. Yes.

The Chairman. Just hold your motion in suspense until we

get through with that.

Those in favor of (b) as amended, or suggested, say aye.
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Mr. Dession. No.

The Chairman. You are not in favor of it?

Mr. Dession. On the grounds I stated before. I think it

to some extent contemplates the pleading in the case of an in-

formation, and I do not want to see that done.

The Chairman. Well, it seems to be carried, and that prob-

ably will straighten itself out as we go along with some of

these others.

Mr. Dession. I simply want to register my dissent on that

at this point.

(The motion was duly AGREED To.)

The Chairman. Now, we have disposed of (b) and gotten it

out of the way. Now we will take up (a), and this section or

subdivision (2), first, upon the motion of Mr. Wechsler to

strike that out.

Mr. Medalie. Don't you want to take (1) first?

The Chairman. We will take (1) first if you prefer to do

that.

Mr. Medalie. I would like to address myself to that.

The Chairman. Mr. Wechsler has a motion. Is that with

your consent, Mr. Wechsler?

Mr. Wechsler. Oh, yes; indeed.

Mr. Medalie. The heading of (1) is "Surplusage." I think

it should be "Surplusage and Variance," and my suggestion was

made because I still respect Ex Parts Bain--or I "fear" it--put

it any way you wish. With due regard for my fear of Ex Parts

Bain, I would suggest that there be no provision for the amend-

ment of an indictment, and I propose in substance the following

language:
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7The court may direct that a vord or vords vhich con-

stitute surplusage may be disregarded vhere prejudicial to

the defendant or confusing to the jury, and that any vari-

ance betveen the indictment and the proof that has not been

prejudicial to the defendant shall be disregarded."

Mr. Holtzoff. I would like to say a word about your sug-

gestion. Judge Lindley, of the Seventh Circuit, in the Seventh

Circuit Conference, made a strong point of the desirability of

the court having pover to strike surplusage from an indictment,

because he calls attention to the fact that the jury may take

the indictment into the jury room and may read the indictment,

and he called attention to an indictment that he had in which

there were numerous very prejudicial allegations--allegations

very prejudicial to the defendant, which were not relevant to the

charge set forth, and he felt that as a matter of justice to the

defendant there ought to be some way of striking out such surplus-

age from that so that the indictment could not be read to the

jury with the surplusage in it.

Mr. Medalie. He could have done another thing much more

simply--he could have accomplished the same result much more

simply. It isn't necessary that the jury have the indictment,

but the court can give the jury a schedule of counts, and similar

things.

When an indictment contains surplusage, it ought not to go

to the jury, and that's all there is to it. Nov, a lot of dirty

remarks in an indictment about the defendant just means that the

Government cannot send that indictment in to the grand jury, and

shouldn't, and just because they have gone and filed a scurrilous,

nvwise and unwarranted indictment is no reason why fundamental
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lave should be changed or tampered with. And I think generally

speaking, prosecutors do not file scurrilous indictments. In

the one instance that the Judge mentions, this thing may have

happened, but it happens so rarely that we are not depriving the

Government of any substantial right or the jury of any substantial

aid by ignoring that case.

Mr. Robinson. It seems to me that the point just now being

discussed indicates that the difficulty both with (a) (2) and

the recommendations in regard to it In this matter, I do not

think that we need to look ahead to see whether or not a con-

viction is to be held invalid or upheld. That more or less par-

takes of surgery.

But I do think that we had better consider keeping the

trial running along in a fair way, and if that requires that an

indictment with scurrilous surplusage be amended by having the

scurrilous part stricken out, or if it requires that a citation

be corrected so that the arguments of counsel and the general

conduct of the trial may be corrected, before the time comes to

consider reversing a conviction, if any, it seems to me that we

had better use preventive methods rather than surgical methods.

That is a rough analogy, but that is the reasoning that I think

ought to be considered basic in what we are doing here.

Mr. Medalie. Let us take the trial of a case in which the

indictment contains certain erroneous allegations; that is, the

proof does not conform to certain allegations in the indictment.

All we need then is--

Mr. Robinson (interposing). Pardon me, now, George, just

right there. I think we take that "detour" you were speaking

about awhile ago with Mr. Wechsler. It is not just a matter of
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having a variance, but it is a matter, as I understand Alex's

comment, when he came back from speaking at the Seventh Judicial

Conference and told me what Judge Lindley had said, it was a

matter of protecting the defendant's rights.

Mr. Holtzoff. Yes.

Mr. Robinson. Before you get to a jury.

Mr. Holtzoff. That's right. The particular indictment he

had before him was an indictment under the Sherman Act, I think,

or under the anti-procurement act, where there were a lot of

factual allegations creating atmosphere, which did not relate

to the specific charge against the defendant, evidence of which

obviously was inadmissible; but if that indictment were read to

the jury--and I suppose counsel has a right to read the indict-

ment to the jury in his summing up--

Mr. Robinson. Certainly.

Mr. Holtzoff. -- and you can't stop him from doing it--it

would have prejudiced the jury against the defendant improperly,

so the suggestion was made by Judge Lindley that in order to

protect a defendant against prejudicial, irrelevant allegations

in an indictment, there ought to be some way by which it could

be stricken; and I am suggesting that, for the defendant's pro-

tection, rather than for any interest that the Government might

have.

Mr. Robinson. So the point isn't the matter of variance,

but it is a matter of whether we are going to privilege libel.

That is what it amounts to.

Mr. Holtzoff. Yes, sir.

Mr. Glueck. Let me ask, is this to be done, in practice,

on the initiative of the judge, or only on motion of the accused?
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Mr. Holtzoff. Well, ordinarily it would be done on the

motion of the defense counsel, of course, although the Judge

could do it on his own initiative, but like most actions of a

Judge, the action would be taken on motion of the defense

counsel.

Mr. Medalie. I notice this in your subdivision (1), and

it may be in favor of what you say. You deal only with surplus-

age.

Mr. Robinson. That is right.

Mr. Medalie. Where the crime is alleged to have been com-

mitted on May 1, but is proved to have been committed on June 1,

you do not provide for amendment. That, I suppose, is in defer-

once to the rule in Ex Parts Bain.

Mr. Robinson. I think that is right.

Mr. Medalie. In other words, striking from an indictment

is different from rewriting statements in it.

Mr. Holtzoff. That is right.

Mr. Medalie. Now, perhaps we are safe on that.

Mr. Holtzoff. All right.

Mr. Robinson. I think so, George. It ties in with our

definition, too, in 30 (b).

Mr. Medalie. Do you think that is a sound distinction,

Judge?

The Chairman. I should think so. I think so.

Mr. Medalie. Wait, now--I Just want to think down the

list of Justices!

The Chairman. I suppose in that case and in others you

cannot amend the indictment if it changes any substantive part

of the indictment, but Mr. Medalie, in the change of something
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that does not touch the substance of the offence, I should

think it would be all right.

Mr. Medalie. No, that isn't it. You can't tinker with

an indictment by rewriting any part of it. That I think is a

fair statement of Ex Parte Bain, without over extending its

holding.

Mr. Robinson. Well, George, there is a later case than

that, and they cite it.

The Chairman. How old is the Bain case?

Mr. Medalie. It is 121 U.S. That is awfully old. Nobody

reads that far back.

Mr. Robinson. 1887.

Mr. Holtzoff. There is a difference between striking some-

thing out of an indictment and changing something that is in it.

Mr. Medalie. Yes, that is what I have been pointing out.

You didn't listen to my statement of my own reformation on the

subject.

Mr. Robinson. Ex Parte Bain was decided in 1887, 121 U.S. 1.

Mr. Medalie. That was in my life-time.

Mr. Robinson. There was also a 1940 case that was in your

life-time.

Mr. Medalie. I haven't caught up. What does that say?

Mr. Robinson. It is United States versus Reisley, 32

Federal Supplement 432, in which a word had been erased from

an indictment and another had been substituted in place of it.

Mr. Medalie. Who decided that?

Mr. Robinson. 32 Supplement. I think there was certiorari

refused on that. I am not sure.

Mr. Holtzoff. That must have been the district court.
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Mr. Dean. That is the district court. What Judge wrote

that opinion? Judge Supp?

Mr. Robinson. We could send and got that 32 Supplement.

Mr. Glueck. What district?

Mr. Robinson. I do not know.

The Chairman. We move on. I doubt whether the courts

today have anTysuch rigid attitudes tovard either evidence or

pleading as they may have had in an earlier day. We know they

had cases where they dismissed complaints and indictments because

they left out a word, "dual". We have passed away from all

those rigid attitudes, and we approach it with the idea that if

a man has had a fair opportunity to know what he is charged

with, he has got to stand the defense, and I do not think we are

anywhere near so rigid, the courts today, either as to rules of

evidence or as to the pleadings. We have gotten away beyond that.

We are thinking of other things today, of course, than the

rigidity by which everything is supposed to fit into a certain

pigeon hole; and I should hate to see anything frozen so that

we could not put life into our criminal procedure to meet the

situations that have developed today.

Mr. McClellan. I still have difficulty with the right of

the court to make any fundamental amendment or change in an in-

dictment. I do not think we want to place this upon that ground.

In order that I may understand what you are doing, I would like

to know whether (c) (1) really contemplates anything more than

such a change as the defendant (the accused) may ask for? And

if It doesn't, why not say that the court upon motion of the

defendant may do so and so, and not extend to the Government the

right of even changing the indictment by taking something out of
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it, because when you take it out, you do not know what the ef-

fect may be on the meaning of what you have left.

Mr. Seasongood. Suppose the court wants to do it of its

own motion?

Mr. McClellan. I would not lot the court meddle with a

thing of that kind on his own motion. If the defendant does not

move for it, I would not let him do it.

Mr. Holtzoff. I second the motion that we insert those

words in (c) (1).

The Chairman. What is that?

Mr. Robinson. "The court, on motion of the defendant."

Mr. Holtsoff. "On motion of the defendant."

The Chairman. "The court, on motion of the defendant"?

Mr. Holtzoff. Yes.

The Chairman. That is (c) (1) I was talking about, Judge,

and you were talking about (c) (2).

Mr. McClellan. No, I am talking about (c) (1).

The Chairman. Is that satisfactory to you, to put "on

motion of the defendant" in?

Mr. McClellan. Yes, sir.

Mr. Seasongood. I do not see why you should limit it in

that way. Suppose the defendant is not properly represented,

and the court thinks it is injurious to the defendant. I do not

see why he should not have the power to strike it out.

Mr. Holtzoff. The court could suggest to counsel that he

make the motion.

Mr. McClellan. Oh, yes; that is so.

Mr. Wechsler. I wonder, Mr. Chairman, if it would be

equally acceptable to use the words, "for the protection of the
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defendant," instead of "on motion of the defendant," which would

interpose the limitation that is desired and still eliminate

the necessity for a motion.

The Chairman. Judge McClellan?

Mr. Toungquist. The danger on that would be that the de-

fendant may disagree with the court as to what is or Is not

for his protection. I think it might better be left.

Mr. Seasongood. That will infuriate the prosecutor.

With the explanation that Mr. Holtzoff makes, which had not

occurred to me, that the judge can say, "Well, you move to

strike that out," I would withdrav what I said.

The Chairman. Is there anything else nov about subdivision

(1)?

Mr. Modalie. Yes. It should not be limited only to sur-

plusage, because any other change made on motion of the defendant

ought to be validated. I think consent of defendant would cure

a violation or any infringement of the Ex Part* Bain rule by the

court.

Mr. Youngquist. I wonder if you are right about that,

Judge? Suppose it is an indictment for an infamous crime, or a

capital offense. It does not call in the class of informations,

at all.

Mr. Medalie. Well, we have no trobble with informations.

Mr. Youngquist. No.

Mr. Medalie. Because they are not upon an act of the grand

jury.

Mr. Youngquist. No.

Mr, Medalle. And therefore do not a&e within that condemn-

ation.
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Mr. Dession. We are allowing a defendant to waive indict-

ment,

Mr. Youngquist. I am thinking of a class that may be

prosecuted by information. There you might have the right to

provide for amendment and all that, but where you have a crime

that must be prosecuted by indictment, I doubt the advisability

of going beyond what is here proposed.

Mr. Medalie. You can waive indictment, why can't you do

anything else with the indictment?

The Chairman. I will tell you why, along the line you

speak of. If a judge dismisses an indictment, the Government

has an appeal, doesntt it?

Mr. Holtsoff. No, not under the federal statute.

The Chairman. Don't they, under federal statute?

Mr. Holtsoff. Only if a constitutional question is involved

or a question of statutory construction. We have been trying to

pass an act to enlarge our authority to appeal, so as to cover

such cases as that.

The Chairman. Of course, the reason he dismisses an indict-

ment is because it doesn't state facts sufficient to constitute

the crime.

Mr. Holtzoff. The Government has no appeal, unfortunately.

The Chairman. Then my objection would not apply.

Mr. Wechsler. Ordinarily it involves the construction of a

statute, if it is on the ground that the indictment does not

constitute a crime. It is only when there is poor pleading that

there is no appeal.

Mr. Koltzoff. I know, but the Supreme Court has held,

hasn't it, that whether the facts constitute a crime is not a
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statutory question, unless the meaning of the statute is in-

volved? They have declined to entertain a good many of our

appeals where we have pressed that question.

The Chairman. Well, gentlemen, what shall we do, now, with

subdivision (1)? We have got "Surplusage and Variance."

"The court, on motion of the defendant, is authorized

to strike from the indictment"

and the rest remains as it is.

Mr. Holtzoff. I move we adopt (c) (1) with this change.

The Chairman. "On motion of the defendant?"

Mr. Holtzoff. Yes.

Mr. Wechsler. Mr. Chairman, if there is to be a motion of

the defendant, may we not eliminate the words beginning with the

word "especially" in line 39?

Mr. Holtzoff. Yes.

The Chairman. Take "specially" out?

Mr. Wechsler. Take out everything--"ospeoially" and every-

thing after that in the paragraph.

Mr. Glueck. Everything after that.

Mr. Wechsler. Since it is to be on motion of the defendant,

I should think that the requirement that it be prejudicial to

the defendant is unnecessary.

The Chairman. Yes. Do you want to take out "variance"?

Mr. Robinson. George says "varianee" may go out of the

title.

The Chairman. Well, you read it as it is now, Mr. Robinson.

Will you read it as it is now.

Mr. Robinson. (reading)

"Surplusage. The court on motion of the defendant is
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authorized to strike from an indictment, an information,

or a complaint a word or words which constitute surplusage."

The Chairman. Those in favor of this--

Mr. Medalie (interposing). Excuse me. May I make another

suggestion? Why "is authorized"? Why not "may"?

Mr. Youngquist. "May."

Mr. Robinson. All right.

Mr. Youngquist. Leave that to the style committee.

Mr. Seasongood. I still think you ought to give the Govern-

ment a locus penitentiae and let it strike out anything as sur-

plusage? I do not see any use of limiting that power in the

court.

The Chairman. Does anybody else wish to say anything? If

not, I will put the motion as to whether we shall adopt sub-

division (1) as just read.

(The motion was duly AOREED TO.)....

The Chairman. Nov we come to Mr. Wechsler's motion to

strike out subdivision 2. That is open to further discussion,

if any.

Mr. Youngquist. Should we consider in connection with

that Mr. Waite's proposed addition to (b)?

Mr. Holtsoff. Why not consider Mr. Wechsler's?

Mr. Youngquist. They involve exactly the same subject

matter.

Mr. Wechsler. Mr. Chairman, might it help in the consider-

ation of this if instead of moving to strike (c) (2) I move

that the question be referred back to the Reporter for further

consideration? my purpose being to achieve a result under which

a judgment will be affirmed if the only vice is that the statute
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was wrongly cited, my further purpose being to adopt any proper

regulation for the trial, for notice to the defendant, especially

in the case of regulations.

That further study may be deemed to be vise, it seems to

me, rather than to simply to operate on the text. We have got

a problem here that requires attention.

Mr. Dean. Second the motion.

Mr. Medalie. I go along with it, provided that when we do

take care of this business about informing counsel--

Mr. Robinson. You want those words in about the time

limit, that the court is only authorized before trial?

Mr. Seth. At or before trial.

Mr. Medalie. I do not think you need that here, but the

first thing is to get this out. The next thing to do is, either

now or later, to make provision for supplying the defendant vith

information as to regulations and rules.

Mr. Holtzoff. Isn't that all taken care of by Mr. Wechsler's

suggestion?

Mr. Youngquist. Yes.

Mr. Holtzoff. I think it is.

Mr. Medalie. I did not understand it that way.

Mr. Youngquist. Yes.

The Chairman. Mr. Waits?

Mr. Wechsler. I think Mr. Waite's point would be covered

by my suggestion, Judge Crane.

The Chairman. I wonder if he would be willing to write out

what he has, here.

Mr. Wechsler. He has written it here, and I will read It

to the Committee if I can make out his handwriting.
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The Chairman. Have him write it out and submit it to the

Reporter, if he can do that. He is absent, but if he vill, we

viii have him write out what he has suggested and submit that

to the Reporter and see whether it has suggestions to be adopted.

Mr. Wechsler. Yes.

(Mr. Waits later wrote out a memorandum cnntaining his

suggestions and submitted them to the Reporter, Mr. Robinson.)

Mr. Both. It is understood, I take it, that the last three

lines, 45, 46, an 47,. are to be retained in principle?

-irn. Wechaler!. Tes.

The Chairman. Nov we come to (3). Will you read that.

Mr. Robinson. (reading)

"Amendment of Information by Adding a Defendant. The

court is authorized to amend the information at any time

before trial, upon cause shown by the United States attorney,

by adding a defendant or defendants."

I take it that as a matter of style you would wish to make

the same suggestion Mr. Youngquist made a minute ago, and say,

"The court may amend"?

Mr. Holtsoff. No, I think it ought to be, "The court may

permit the information to be amended." It would be counsel that

does the amending, I think.

Mr. Medalie. That is right. Why limit it, in the case of

informations, or to adding a defendant or defendants, in view of

the fact that an information is exactly of the same nature as a

complaint in a civil action?

Mr. Robinson. Would you wish to add "oomplaint" there?

Mr. Medalie. No, I don't mean that. I mean, why not permit

any legitimate amendment of an information which you would admit
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of a pleading in a civil case? because your information is

practically of that character. It is not the act of a grand

jury which gives it sanctity.

Mr. Robinson. I would be willing, but I thought you or

the other members of the Committee would not be willing to go

that far.

Mr. Youngquist. I think we should also include the com-

plaint with the information.

Mr. Robinson. Yes.

Mr. Medalie. My point is that we deal with this the same

as if it were a pleading in a civil case.

Mr. Glueck. There being no obstacle, let them add anything.

Mr. Medalie. Anything that is just.

Mr. Dean. Strike out everything after the comma in 50.

Mr. Holtsoff. No, I think we should strike out the words

of line 50, as well, because the occasions might arise making

amendment desirable during a trial.

Mr. Youngquist. Yes.

Mr. Robinson. I think the Committee turned that down at

the September meeting.

Mr. Dean. That is pretty late notice to a man that he is

going to be--

Mr. Robinson. I think the record shovs that you turned

that down, but if you are going to change your mind on it now

it is all right with me.

Mr. Holtzoff. I think ve might reconsider it. Hope so,

anyway.

Mr. McClellan. You could not amend the information by

adding a party defendant at the trial.
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Mr. Burke. That is pretty late notice, I think.

Mr. Holtzoff. No, but if you are going to have general

permission to amend, it seems to me you ought not to limit it to

before the trial.

Mr. Glueek. Why not say, "by adding a defendant or defend-

ants, before or during trial"?

Mr. Holtsoff. Why not Just run 49, standing alone, and

strike out lines 50 and 51? Why would that not be sufficient?

Mr. Glueck. I suppose so.

Mr. Holtsoff. The court could permit the information or

complaint to be amended at any time.

Mr. Dean. But the word Just before, I think, has to do

with parties, that you can amend by adding a party. Do you

want to amend it at any time?

Mr. Holtsoff. You can leave that to the discretion of the

court.

Mr. Seasongood. The court would not amend after the trial

has begun, by adding a party.

Mr. Holtsoff. No, I couldn't conceive of any court doing

that.

Mr. Robinson. Might try it!

Mr. Longsdorf. Mr. Chairman, if there are going to be new

defendants, they might claim the right to be indicted. They

have not waived anything. I do not know that we ought to take

care of that in this rule, but I would like to call it to the

attention of the Committee.

Mr. Holtzoff. No, I do not think this would permit the

addition of a person to an information where the information

charges an infamous crime*
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Mr. Longsdorf. I do not, either.

Mr. Robinson. This rule is based largely on a Nov York

case. Mr. Wechsler has a book with the citation in it. It is

a Strewl case, you will recall, in which there was a conspiracy

charge against two defendants named, and the statement made that

there were three unknown conspirators. The statute of limitations

was about to run, and the other conspirators were discovered,

and so the United States attorney was faced with the difficulty

of getting all of them joined in the same indictment or for the

same trial, and the opinion was by Judge Hand, in which he

pointed out that the United States attorney had made a mistake

in dismissing, or trying to dismiss, the first indictment against

the original two named conspirators, in order that he might

join them with the three, later discovered.

I am stating the facts just to show what confusion can

result in cases of that kind where you cannot join defendants.

The conviction was sustained, but it caused a good deal of

difficulty in court, clear on up to the Circuit Court of Appeals.

I just refer you to the opinion, as the courts say, rather than

try to state it more exactly, but I would like to call attention

to the fact that this possible joining of defendants is a pro-

vision that ofght to be in our rules.

The Chairman. We agree that it is going to be restricted

to just joining defendants?

Mr. Medalie. No.

The Chairman. That is the point?

Mr. Holtsoff. No.

Mr. Medalie. My proposal is that the power to amend shall

be as broad as it is in civil cases.
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The Chairman. That is another matter, isn't it?

Mr. Robinson. Yes.

The Chairman. Yes.

Mr. Robinson. Either another clause or a second sentence.

Mr. Holtsoff. I vould like to move that ve amend (a) (3)

so as to read as follows:

"The court may permit the information or complaint to

be amended at any time except thatsm amendment adding a

defendant or defendants may be made only before the trial."

I think that would meet Judge MeClellads point.

Mr. Medalie. Hov do you amend a complaint, which is an

affidavit? Somebody swears that certain facts are true.

Mr. Holtsoff. The information is sworn to, too.

Mr. Youngquist. He would make a supplemental complaint,

wouldn't he?

Mr. Holtzoff. Yes.

Mr. Youngquist. Wouldn't that serve the purpose?

Mr. Medalie. I guess that vould be the *anzvwr*-

Mr. Holtzoff. Yes.

'The Chairman. You have heard the mction. Is there any

other discussion as to this subdivision (3)? Those in favor of

the amendment as proposed by Mr. Holtzoff please say aye.

(The motion vas duly AR MED To.)

The Chairman. Now, (d), we come to, "Dismissal."

Mr. Seasongoed. Excuse me, did you insert something, now,

about variance in he"?

Mr. Holtsoff. I think the rule on "harmless error" takes

care of that, does it not?

Mr. Medalle. I think it does.
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Mr. Medalie. I think it does.

Mr. Robinson. Well, I might say to that, Alex, It is

taken care of in chapter V, on Pleas, Motions, and so forth,

or perhaps on trial. At any rate, I think that can come up

later, Mr. Seasongood.

Mr. Beasongood. All right.

The Chairman. Nov we come to the Dismissal, subdivision

(d). Would you mind reading it?

Mr. Robinson. (reading)

"Dismissal. The court may dismiss the vritten accus-

ation upon the motion of the United States attorney, or

after hearing evidence in support of the motion to dismiss

or of the written accusation."

That is of course one of these subdivisions that are set

up for the committee's discussion; that is, to start on. I

realize that the time for dismissal or nol-pros needs to be

worked out more fully than that. I simply want your views on

it. I take it that first clause is clear. That amounts to

nol-pros.

"The court may dismiss the written accusation upon the

motion of the United States attorney* * *"

Mr. McClellan. That's it.

Mr. Medalie. No. I would like to say something on that.

The United States attorney files a nolle, and it is no longer

any of the court's business. I know that here and there, there

are some district Judges who tell the clerk, "Now, don't you

file this, until I pass on it," but the conduct is absolutely

illegal. Today, the Govermaent may dismiss any indictment by

the filing of a nolle, and the Judge has nothing to do with it.
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This rule abolishes that right of the Government.

Mr. Robinson. The question is whether we abolish it.

The State practice in many of the States is to require that a

nolle pros cannot be granted except by consent and approval of

the court.

Mr. Medalie. That is true, and that is certainly the law

in New York.

The Chairman. May I interrupt you?

Mr. Waite,wwestkike out subdivision f2) on which you made

suggestions to amend subdivisinn (b), by adding vhat you read,

and we have dealt with it in this way. Subdivision (2) is to

be rewritten, taking into consideration everything that has been

said, and I would like to have you, if you will, submit to the

Reporter for his consideration what you read to us.

Mr. Waite. I will read it, and the stenographer will take

it, is that it?

Mr. Robinson. To save time, just write it out and hand it

to us.

Mr. Waite. All right, I will do it that way.

The Chairman. Is that satisfactory to you?

Mr. Waits. Yes.

Mr. Robinson. Nov, what is your suggestion?

Mr. Medalie. The nol-pros situation is this. The United

States attorneys, with the possible exception of one district,

today, do not file nolles without the approval, theoretically,

of the Attorney Oeneral. Actually, whoever happens to be in

charge of the particular bureau that has charge of that particu-

lar class of indictments. That is correct, isn't it?

Mr. Holtsoff. That is correct.
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Mr. Medalie. My time, and that of my predecessors, is

filed with nolles, regardless of Washington, and it was so

understood. The reason of course is that it is a large, re-

sponsible office, and you can't stop and have other people, who

do not know anything about it, go and veto the details--the

conduct of a going business that is operating on a large scale.

Furthermore, the kind of people who deign to be United

States attorneys in the southern district would not let anybody

veto it if they wanted to do it' Is that still the rule?

Mr. Holtzoff. The rule is that, in the Southern District

of New York, and in the District of Columbia. The United

States attorney is not required to get authority of the Depart-

ment to nol-pros.

Mr. Medalie. All right.

Mr. Holtzoff. And that is due in part at least to the

large volume of business in the two districts.

Mr. Medalie. Yes. The reason in the Southern District

was something else, and make no mistake about that. Well, we go

on from that point.

Mr. Youngquist. Shall we leave?'

The Chairman. Yes.

Mr. Medalie. As a general proposition, there is no

problem, no abuse.

Mr. Eoltzoff. No.

Mr. Medalie. -- no lack of control; and I have never heard

a scandal in connection with nolles anywhere in this country,

in any administration.

(Whereupon, at 11:55 a.m., the Committee recessed until

Pendell
ends 1:30 p.m. of the same day.)
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Darrow AWTTR RECESS
Bishop
fll (The Committee was called to order at 2:45 o'clock

endell

p. m., Mr. Crone. acting as Chairman.)

THE CRAThrAN: Gentlemen, shall we continue. I think we

were dealing with Section D.

MR. ROLTZOFF: I move that we strike out the rule.

MR. MEDALIE: This says "After hearing evidence in support

of the motion to dismiss."

THE CHAIRMAN: What do we need this section for?

MR. MEDALTE: The court may dismiss it because of motion

which appears, that the indictment does not cause a crime.

There are still other situations. The court may say there is

no use wasting three weeks trying this case, you haven't got a

case, we will just dismiss it, on motion made by the defendant.

Then you have another case where an indictment has not been

tried for about four years.

MR. HOLTZOFM: There is a rule, for example, about dis-

missing an indictment if the evidence is Insufficient.

MR. MTDALTE: So there are situations covered.

THE CHAIRMAN: Any objection to striking it out?

MR. SrASONGOOD: Mr. Chairman, this raises an Important

question of policy; that is, whether it shall be necessary to

get the apnroval of the judge before the indictment may be

nolled. I understand in many States it is necessary to get the

consent of the judqe. I have seen cases nolled which in my

opinion should not have been nolled. I have seen some cases

nolled after intercession from Washington; also some gross

income tax fraud cases.

Now, what is wrong with having the prosecutor get up and
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say in open court why he wants the case nolled and letting the

judge decide whether it should be nolled?

There is no doubt In my mind that your evisting law is

that the prosecutor may just nolle the case and the judge has

nothing to say.

THE CHAIRMAN: State law?

MR. HOLTZOF!: It is just common law.

MR. SI1ASONG•OOD: So it would be within the scope of the

rules to change that if we had a mind to.

MR. HOLT7OFF: I believe that the present system has

worked on the whole very well without any particular abuses

because, as Mr. Medalie has pointed out, the federal prosecutor

Is not an independent officer, he is under the supervision of

the Department of Justice, and the practice of the Department

is that its consent must be obtained by the United States

Attorney before any nol-Dros is entered, with exception of two

districts, but the Department would have the right to change

the practice in those two districts if desirable; so you don't

have the system of Independent proseotors who have no one to

control them.

THE CHAIR4MAN: I think the practice almost uniformly

throughout the State courts is the indictment cannot be dis-

missed without the approval of the court.

MR. HOLTZOQF: Well, the federal system has worked well

enough. There is no particular reason for changing it if the

situation has not been abused.

MR. MFDALTr: In New York it may be dismissed only on motion

made and on order of the court. You have as many independent

district attorneys as there are counties. In other words, you
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haven't got a Government. Over and above Government you have a

lot of these officials aided and abetted by our Constitution

that gives you a government without a head. You have to do it.

Because some little fellow with about 3,000 votes In his county

has all the powpr of the United States. There is no govern-

ment.

MR. YOtNGQUIST: You would have those cases inthe federal

courts.

MR. MZDALIE: They are rare. You see, this is the part of

responsible government. The district attorney is supervised,

not theoretically but actually, and very generally, and is

responsible to the Department of Justice. If that Department

goes wrong the President has to deal with it, and if it is

serious enough he gets the blame from the press and the people.

You have responsible government even though it seems to be

removed from the people; whereas, in the counties, for

instance, in New York, you have the burdens without having a

particular government. You have to have a rule like that in

New York because you don't have the responsible government you

have in the federal courts. It will be corrupt at times; it

has been; and the peotle knew it.

MR. YOUNGQUTIT: I had 3j years' experience, and in

thousands of cases it is open to abuse, but I think the dangers

of abuse are not sufficiently great to require taking away from

the Department of Justice--that is the way it really works out

..- the right to file a nol-pros without the consent of the court.

THE CHAIRMAN: Those in favor of striking this provision

out say "aye."

(There was a chorus of *ayes,-")
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T"E CHAIRMAN: Contrary, "no.*

(There was a chorus of mnays.")

THE CHAIRMAN: To make sure, suppose those In favor hold

up their hands.

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven.

Those opposed?

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven.

MR. WAITE: Mr. Chairman, I missed a part of the discus-

sion this morning. What would be the substitute if D is

stricken out?

THE CHAIRMAN: The point is this, that the Attorney

General has the right to discontinue any prosecution without

the consent of the court. That is what they have been talking

about. That has been the practice, the custom. They say it

is the law. And the court does not now have to approve. They

can dismiss it or not prosecute it without the judge's consent.

Nov, they say this changes the whole system, that they cannot

dismiss without the court's consent.

This does not apply to motions made at the end of the ease

on the evidence. That will be t9ken care of.

MR. WAITE: I notice a great majority of the State

statutes require the consent of the court.

THE CHAIRMAN: Yes.

MR. HOLTZOFT: I think Mr. Medalle explained very clearly

the difference between the State and the federal rule. In the

federal system you have your prosecutor supervised actively,

not only theoretically.
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you review the equities? Mr. Youngquist speaks of thousands of

cases. He could not possibly review thousands of oases.

MR. YOUN(QUIST: This is 3N years. F'irst, it was reviewed

by my staff, and then it came to me.

MR. MEDALIE: Row do they do it In Ingland? The Crown

prosecutes, or it discontinues the prosecution. The judges

have nothing to do with it.

TE CHAIRMAN: But now things are turned about. Instead

of us going back 250 years to find what they did, they are

coming over here now to find out how we do.

MR. GLUtCY: Mr. Chairman, one of the ways of controlling

the abuse In State practice has been--and I don't think it has

worked very well in our State--to require the district attorney

to note on the back of the indictment the reasons for the nol-

pros.

As you might expect, those reasons quickly fall into

rather mechanical routine statements such as "insufficient

evidence.* There is nobody there to check up on whether there

is sufficient evidence.

Now, one of the reforms suggested for that was to assign,

say, one of the judges to the job, spy, of checking up on the

abuse of discretion in this matter of accepting a nol-pros,

etcetera.

Now, when we turn to the federal situation here again, the

question arises whether this new office of the Administrator of

the Courts, which is a sort of superintendent of justice, is

not in a position, together with the assistants of the Attorney

General's office, to guard against abuse of this thing on
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anywhere near the scale that has occurred in certain counties.

Now, we have run into that problem in several of these

rules. We must not forget that ve now have a federal agency

whose job is to look after the processes of judgment and see

whether or not certain abuses cannot be avoided. So I would

like to know practically whether that new office has done any-

thing, or would contemplate doing anything, with reference to

keeping sort of a check-up on the exercise of discretion.

MR. HOLTZOf": The jurisdiction of that office is confined

solely to what might be called the business side of the courts,

not to the exercise of discretion either by counsel or judges,

because that would be an infringement into the judicial field.

MR. GLUZCK: Well, what about the Attorney General's

office in actual practice?

MR. HOLTZOFI: Well, in actual practioe before the United

States Attorney nol-proses a case he submits the matter to the

Attorney General's office and requests permission.

Now, that is not perfunctory. He submits a memorandum

summarizing the case giving his repsons, and if the reasons are

not sufficient there is a check-up, so, after all, isn't this a

fact, we want to change existing Dractice in those matters in

which existing practice has developed evils or abuses or

defects? There Is no system of abuses or evil that has

developed on any important scale so far as nol-pros in the

federal court is concerned. After all, the people are afraid

of giving that authority to the prosecutor in the State court

because the prosecutor might be subject to improper influence.

That is the only reason. And that is due to the fact that the

average county prosecutor is steeped in politics in the first
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place, and, in the second place, no one has any control over

him. You don't have that same situation here.

MR. YOUNGQUIST: You don't have it to the same degree,

perhaps.

MR. HOLTZO': Justice Holmes said difference of degree

is sometimes equivalent to difference in principle.

THE CHAIRMAN: May I suggest that the practice of resting

the power with the Attorney General has existed for a long

time, and still exists1 that if we are going to do it we ought

to do so with the pretty firm conviction that it needs changes;

and the vote here is about equally divided. Would you advocate

a change under those circumstances? I suppose if you felt

there was any real reason for changing it and requiring the

consent of the court, that we might put this in dual form, one,

the present practice, and suggest the other requiring the con-

sent of the court, so they will open it for discussion either

by the Judges of the court, when we submit this to him, or by

those of the bar associations who may have had experience such

as stated here; or by members of Congress when submitted to

them. If you were going to change the practice which has

existed for so long a time, and which may meet with the oppo-

sition of the Attorney General in Congress, is there any harm

in submitting both ways?

MR. ROBINSON: Well, I wonder whether we are distinguishing

the difference between supervision of United States Attorneys

by the Attorney General. I think we are all agreed that that

has been a wise provision. Therefore, we are not considering

the abolition of that plan. The only question ii whether

after the Attorney General has approved the nol-pros whether or
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not the judge then shell hove the power to pass on or dis-

approve the recommendation which the United States Attorney

then makes in his court. I am not sure yet what the federal

judges$ attitude will be. I would like to hear from Judge

MoLellan on that. I want to say that the Committee has not

received recommendations that the present rule should be

changed in not requiring the approval of a judge for dismissal

or nol-pros.

As I stated to you in September, and as I stated to you

in this letter, one of the governing principles we have

adopted is to place full confidence in the trial judge as well

as full responsibility. Now, if the matter of dismissal of

prosecution is not to be left in the hands of the trial judge

we are departing from that policy. If there is good reason

for that departure, I think that is all right, but if we are

departing from that rule we need to do so on full considera-

tion.

TH1 CHAIRMAN: Mr. McLellan, why don't you tell us what

you think about it?

MR. McLELLAN: I think what Mr. Robinson has so carefully

stated is not to be applied to a situation where we are dealing

with something started by the Government, and the question is

whether the Government should be permitted to drop It. We

have had this federal practice for all time. So far as I know,

it has not been subjected to extended abuse, and if it were to

be abused, the power to nol-pros, I don't know of any more

effective way of bringing about such abuse than to require that

the judge shall lend his support to a nolle prosequi. We know

perfectly well in dealing with the United States Attorney
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you become acquainted with him, you don't know the evidence on

which the indictment is founded. He comes in to see you, if we

have such a rule as this, he says *I would like to nol-pros

this case, but the rule is that I must get your consent."

Wouldn't you say to him, "What Is the reason for It?" Yes, I

think we would all say that. Well, he says, 'Well, the evi-

dence is Insufficient. When the indictment was returned we had

some evidence, but we found out that that evidence is really

not to be trusted." Or if some other reason. The ordinary

judge-and, we have to deal with the ordinary judge--would say,

'Well, you are In a better position to deal with that than I

am. I think I will give my consent to it.* And so he gets it.

Then he nol-proses a case that perhaps he would not have

had the courage to nol-pros exceptfor the fact he could share

the responsibility with the Judge.

I think we ought to be very, very careful of changing this

long-established practice. Because I think the province of

the court would in many instances become perfunctory.

THE CHAIRMAN: Now that we have heard more discussion on

this, more reasons, shall we vote again on it?

MR. ROBINSON: May I ask one other question.

As Mr. Medalie has said, this matter of dismissal runs

all through the proceeding. If we have a general rule about

It--if we strike it out here we don't have a provision on it

that Is as general as this provision, and my question is if we

strike it out what are we going to do for a substitute? Mr.

Roltzoff said thert is another rule or two where nol-pros is

permitted. I wish you would cite those rules.

MR. HOLamOml: I didn't say that. There are rules as to
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different types of dismissals. I think the first question is,

shall we strike this out, and then we can take up what shall we

substitute for it.

THE CHAIRMAN: Mr. Dean.

MR. DrAN: Mr. Chairman, on the question of substitute,

in view of the very realistic remarks made by Mr. Justice

McLellan, I would like to suggest this as a substitute:

A written accusation may be dismissed upon motion of the

United States Attorney providing the reasons are made known at

the time of dismissal. A dismissal may be made by the court

at any stage of the proceeding upon good cause shown.

MR. WAITE: Would you state the reasons therefor should

be entered in the record?

MR. DEAN: Well, they would be.

MR. WAITE: If *made known" means *entered on the record,'

I would be glad to second your motion.

MR. DEAN: That is what I mean.

MR. HOLTZOP?: I don't like the idea of the reasons being

stated because that seems to insert into the rules an expres-

sion of suspicion that there might be wrongdoing, and I don't

think we ought to have a statement of that kind in the rules.

MR. GLUECK: I don't agree with that. We have shown that

abuses have existed.

MR. ROLTZOIF: I don't know that they have.

MR. YOUNOQUIST: I don't know of any.

MR. GLUTCK: But you have not investigated all prosecutions

from time immemorial.

THE CHAIRMAN: When they come in and recommend that Indict-

ments be dismissed, I require a written statement from the
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district attorney of the reason so it would appear there, and

It was written on the indictment and filed. Now, when anybody

else eame around to find out why an Indictment was dismissed

it saved a great dealof trouble for the district attorney or

the judge. All they had to do was to send and look at the rec-

ord. It was all public. It was filed right on there. And I

did that.

MR. DEAN: It was protection to the prosecutor.

THE CHAIRMAN: It was protection to the prosecutor.

Because as time goes on you have that statement right there.

MR. WAITE: In addition to that it Is very desirable, as

a matter of statistics. I don't think it is casting any

aspersions in Inquiring of the district attorney the number of

prosecutions that have been dismissed, and the reasons why

they are dismissed.

MR. ROBINSON: I think it is protection for the Attorney

General. We have just had this situation about the W.P.A. out

in Indiana. Mr. Dean knows about it. So does Mr. Holtzoff.

My only suggestion would be I think the United States Attorney

General has had his position strengthened greatly by the fact

that the reasons were stated for the dismissal. So apparently

he does it anyway.

MR. ROLTZOFi: I believe the reasons should be stated in

those oases, but I don't know why we should make them required

rules. I don't object to having the reasons stated, but to

make that a requirement is another thing.

MR. MDALI?: I nolled many cases, most of them Inherited

oases, because my predecessors nolled only current cases, so I

had a tremendous accumulation. There wasn't one of them in
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which my own nolle was not attached to a paper called a recom-

mendation, signed by one of my assistants, setting forth the

facts or the law, or whatever the reason was, with fair

details.

The federal nolle runs a page and a half, including, for

example, the nolle of the case of the United States against

Fritz von Papen, and things of that sort, giving the reason,

stating where we had looked for evidence, even attaching let-

ters showing whether the State Department had anything, the

Justice Department had anything, the F.B.I. had anything.

Consistently we did that.

Now, it is done anyhow.

MR. YOUNGQUIST: May I ask, was that statement filed with

the court?

MR. MEDALIE: Oh, yes. Always filed with the court. And

with my assistant's signature# on whom I relied. Obviously, I

could not know everything. Because I had 65 assistants.

MR. HOLTZOFT: Would you make the situation compulsory?

MR. ME'DALI!: Let me give the New York statute. The

court may either of its own motion or on motion of a district

attorney order an indictment to be dismissed. In such a case

a written statement of the reasons therefor shall be made by

the court and filed as a public record.

MR. YOUNGQUIST: By the court?

MR. Mr-DALIT: Yes. All the court need do is say, "On the

district attorney's recommendation," which states all the

reasons•.

THE CHAIRMAN: The court states it for the record.

MR. WAITE: I have here the statute of 14 different States,
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which reads this way?

#The court may, either of its own motion or upon the appli-

cation of the district attorney, and in furtherance of Justice,

order any action after indictment found or information filed to

be dismissed; but in such cases the reasons of the dismissal

shall be set forth in the order, which must be entered on the

minutes.*

TRE CHAIRMAN: If the reason is given anywhere, it may be

connected with the indictment.

Now, that motion by Mr. Dean--would you read it again?

MR. DEAN: The only difference between mine and the one

Mr. Medalie read for New York, and Mr. Waite read for 14 States,

is that under this one the district attorney, if he entered a

nol-pros, would not have to get the approval of the Judge. And

it reads, "The written accusation may be dismissed by the court

at any stage of the proceeding upongood cause shown.*

MR. ROLTZOMF: Should it not say, 'The United States

Attorney may dismiss*?

MR. DEAN: That would be better.

MR. LONGSDO•1: I don't went to Prolong this and propose a

rule for the exceptional case, but I have a case in mind. There

was a case in the Southern District of California where several

men were indicted, I think for some espionage or violation of

that kind, and one of them apparently was a diriomatic agent, or

semi-diplomatio agent, for a foreign government, and the district

attorney nolled the prosecution against that one and continued it

against the other one, and he did not want to give any reasons

why he did it, but the intimation was very, very strong that it

was because of some informetion that came through the Department
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of State. And there was a prolonged discussion at the confer-

ence over that very thing, and I thinkthe predominant sentiment

of the conference was that reasons of that kind ought not to be

disclosed.

THE CHAIRMAN: I happen to know the situation in this

case. The United States Attorney was directed by the Depart-

ment of Justice to nol-pros an indictment against the foreign

agent. This in turn w86 done at the request of the State

Department, and the reason the State Department was anxious

not to prosecute was that the defendant had pleaded not guilty,

and in order to prove the case against the defendant it would

be necessary to reveal certain secrets to the defense, which

would have gone to the foreign government whom the defendant

represented, and the State Department felt that if the foreign

government did not know these secrets they would rather forego

punishing this particular defendant rather than have the infor-

mation transmitted to the foreign government.

Now, all these reasons could not be stated in the nol-

pros. The United States Attorney just entered the nol-pros at

the direction of the Attorney General. He was confidentially

informed, of course.

So there are exceptional oases where it would not be

Dractical to enter the reasons on the record.

Now, I don't know whether you want to legislate for an

exceptional case. I don't see why in a case of that kind they

could not simply state the fact, for reasons of state.

MR. DEAN: The question is how fully you are going to

state the reasons.

THE CHAIRMAN: Yes. It could almost appear on the face
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MR. SrASONGOOD: May we have the advantage of hearing

from the American Law Institute on it? Mr. Waite?

MR. WAITE: The rule provides both for consent of the

court and the reasons of the court; either on apolication of

the prosecuting attorney or upon its own motion It may, in

its discretion, for good cause, order that a prosecution by

indictment or information be dismissed. The order for dis-

missal shall be entered of record with the reasons therefor.

No prosecution by Indetment or information shall be dismissed,

discontinued, or abandoned, except as provided in this chapter.

THE CHAIRMAN: Power given to the court instead of the

Attorney General.

MR. WAITE: Either on application of the prosecuting

attorney, or upon its own motion.

THE CHATRMAN: Here the reasons shall be given by the

Attorney General.

MR. WAITE: Mr. Dean, I understand, contemplates that the

reasons shall be entered of record.

MR. HOLTMFM: May we have a motion?

MR. MEDALIE: May I make a comment on this dismissal by

the district attorney without the consent of the judge?

I do want to point out that if a judge is corrupt or

politically influenced he can do all the things the district

attorney Is doing, or is 8usoeeted of doing.

THE CHAIRMAN: Will you read it again?

MR. DEAN: The written accusation must be dismissed--here

is the way it should read, I guess: *The written accusation

may be dismissed by the United States Attorney provided the
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reasons for such action are made known at the time of dis-

missal. The written accusation may be dismissed by the court

at any stage of the proceedings uron good ground shown, good

cause shown.*

MR. SrASO•GOODs Is that accurate? The court enters an

order, doesn't he, on the nol-pros?

MR. HOLTZOFF: No. No. The United States Attorney just

files a nol-pros.

MR. YOUNGQUIST: Strictly speaking, that is the way we

ought to describe it.

MR. HOLTZOF7: I wonder if you wouldn't word it, *The

United States Attorney may file a nolle DrosequiO?

MR. YOUNGQUIST: A statement of the reasons for such

action shall be filed. Is that it?

MR. GLUECY: I think so.

TRE CHAIRMAN: You could vote on it.

MR. MFDALIE: I want to see what we are going to vote on.

TH! CHAIRMAN: Yes. Well, now, if we get the substance

on that--

MR. HOLTZOPT: It seems to me the wording can be left to

the Committee on Style.

MR. DEAN: The United States Attorney may at any time

enter a nolle prosequi providing a statement of the reasons

for such action are filed with the court. The written accusa-

tion may be dismissed by the court at any stage of the proceed-

ing upon good cause shown.

MR. HOLTZOFF: It seems to me that second sentence is

very ambiguous. Does that statement mean the Judge may dismiss

an Indictment because he thinks there should be no prosecution?
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MR. YOUNGqUIST: For good cause shown.

MR. HOLTZOFF: I think the second sentence ought to be

oUt.

MR. DEAN: Suppose we just leave the first one there and

I won't submit the second one for the moment.

THE CHAIRMAN: And do you understand it now?

MR. MEDALIE: I do now. My difficulty was the second

one*

MR. GLUECK: May I ask the first sentence?

MR. DEAN: The United States Attorney may enter a nolle

prosequl providing a statement of the reasons for same are

fl~ed with the court.

MR. McL'LLAY: Would it be permissible to have added to

that something to the effect that that statement shall be a

part of the permanent records of the court?

MR. WAITE: That was the condition on which I seconded

the motion, that it would be.

MR. MJDALIE: Haven't you language in there that makes it

of record by saying *filed#?

MR. GLUECK: And made a part of the record.

MR. MEDALTE: Well, if it Is filed, it Is part of the

record.

MR. GLUECK: Do you think it Is Implied in the language?

MR. MEDALTE: Oh, yes.

MR. NcLTLLAN: I dare say it was all right as it was.

THE CHAIRMAN: All in favor say 'aye.-

(There was a chorus of "eyes.$)

THE CHAIRMAN: Contrary minded?

(No response.)
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THE CMIAIRMAN: Carr ied.

Now, when we come to the power of the court, there, of

course, as far as I a m concerned, I am up against the federal

7 practice, of which you all know so much more about it than I

do, and you will have to make suggestions on what you want to

do.

MR. MoLFLLAN: There is a situation that Mr. Medalie

called to my attention where the United States Attorney left a

case stand along for years and the defendant, seeking a trial,

cannot get It. I think that probably under those circumstances

the court should be given the power to dismiss for want of

prosecution, but that he should not have the general power to

say, "I don't like this case, and it may be dismissed." I

don't like the judges to have that Dower.

MR. GLUECCK: Well, now, in the case you put, Judge,

wouldn't that occur under the first Dart of this that we have

already passed?

For instance, the United States Attorney would make out a

list, say, of 200 old cases and after each one he would put,

say, "Prosecution begun 9 years ago. Witnesses died or dis-

apDeared."

MR. MEDALTE: Suppose he doesn't? Suppose he just doesn't

want to dismiss, he just doesn't like the defendant. That is

the case the judge refers to.

MR. DEAN: It is getting more frequent, too. He makes a

motion to dismiss the case. He makes a motion to set it or dis-

miss it. And then he can go to the C.C.A. and get a mandamus

If it is not submitted. And it Is frequently done now. My

motion was where circumstances might arise that overlooked some
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situation such as that. And it argues, possibly, for a general

statement--

MR. HOLTZOFV: Well, I move at the proper place there be

inserted a rule to be drafted by the Reporter to dismiss for

want of prosecution if the defendant is pressing for trial and

trial has been denied him.

MR. WAITE: I might say I have a specific proposal on

that when we get around to it.

THE CHAIRMAN: Why don't you do it now?

MR. WAITE: I remember that the Code Committee was working

on that and found a good deal of difficulty with precisely that

matter. A man would be put in jail and an indefinitely long

time would pass before any information was filed against him,

and there was no specific provision to protect him. And in

other cases he would have been indicted, and he could not

bring the matter to trial. He might be out on boil, or he

might be in jail, or there was no procedure, and, after a good

deal of discussion, this provision was formulated:

*When a person has been committed to answer for an

offense if an indictment is not found or an information filed

against him for the defense within blank period after his

commitment, or, when a person has been indicted or informed

against for an offense, If he is not brought to trial for that

offense within bla nk period after the indictment has been

found, or information filed, the prosecution shall be dismissed

upon the application of such person or the prosecuting attorney

or on the motion of the court itself unless good cause to the

contrary is shown, or unless the case has not proceeded to

trial by defendant's consent.#
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MR. HOLTZOrFF I think it is a dangerous thing to set a

definite time.

For instance, we have one district where you get grand

jury sessions only every six months, in other districts you

have it continuously. I think the defendant's rights should

be safeguarded by a provision that if he is pressing for trial

and a trial is denied him for a reasonable length of time, the

ease may dismiss the Indictment.

THE CHAIRMAN: Maybe you want to have just the general

statement.

MR. WAITE: This goes further. This says if an unreason-

able length of time has passed, or a fixed time has passed, it

must be dismissed on motion of the accused.

THE CHAIRMAN: Sometimes you cannot get a witness, some-

times you are holding off for a decision of the United States

Supreme Court.

MR. WAITE: Well, if the time is made along enough--

THE CHAIRMAN: I think it should be left to the judges on

that. I suggest the oourt have power to dismiss an indictment

for failure to prosecute within a reasonable time.

MR. HOLTZOFF: I move we adopt the Judge's statement as a

rule to be inserted at the proper place.

THE CHAIRMAN: Not exactly in that language.

MR. ROLTZOT: No, in a general way.

THE CHAIRMAN: With all of the criticism of the judges

all of the time, really the judges in America--leave me and my

court out now--! have known them all, and it is my belief they

have done remarkable work. They can be trusted. Some are

slow. Some are not. Some may not know much law. Some may be
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irrational. But I don't know a Judge that has not tried to do

the right thing according to his own lights. Mow, there are

exceptions. Once in a great while there are exoeptions, but I

think the judiciary of this nation measures up to any other

profession or to any other nation. Why don't we trust our

judges?

MR. WAITE: I don't trust some of them, but I am per-

fectly willing to go along with you as far as the federal

judges are concerned.

MR. McLELLAY: Would you be willing to out the right of

the judge to dismiss for want of prosecution down to cases

where the defendant moves for dismissal upon that ground?

THE CHAIRMAN: Oh, yes.

MR. MoLELLAN: I don't like throwing this thing around in

a way that a judge can walk into a criminal case and do what

he wants.

THE CHAIRMAN: Oh, yes. The defendant must move for it.

MR. NEDALIE: In connection with the dismissal of prosecu-

tions, where no accusation is filed, there are many defendants

who. as Mr. Waite has pointed out, would languish in jail and

not even know what their rights are, not even have any counsel

interested in them. I think there ought to be a way of safe-

guarding that sort of thing, and protecting those people, and

the only way you will get it if the district attorney does not

act is if the judge has the power to assume that responsibility,

and, it ought not to be taken from him.

Now# there is another thing to be considered. In a parti-

cular district an enormous list or calendar of criminal cases

may accumulate, and the district attorney do nothing about it,
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and the defendants have been forgotten, some of them, but they

have been under indictment. And that has happened.

Now, I think the judge should have the right and the duty

to make sure that his calendar be cleaned up. If defendants'

attorneys make motions, you are going to have a scandalous

condition because of the failure of the judge to act because of

lack of power.

MR. ROLTZOFt' But you do not have scandalous conditions

today. We didn't have any scandals when you were United States

Attorney.

MR. 1aDALIT: There was a reason.

MR. HOLTZOFl: As a practical matter, if a criminal

languishes in jail we get a memorandum from the director of the

Bureau of Prisons calling attention to the fact that here is

John Smith, a prisoner, in such and such a prison; he is not

under indictment. He has been there so and so long, and the

criminal division immediately gets on the job, and we have had

two or three situations of that kind in one or two districts.

THE CRAIRMAN: They have these statistics from the Bureau

of Prisons. They will follow that up, I take it.

MR. MXDALIT: But why should we write all of these rules

on the basis of the presence excel100e of the Department of

Justice?

THT CHAIRMAN: We don't have to. We have just said there

the court has power to dismiss indictments which have not been

prosecuted within a reasonable time.

MR. MrDALI!: And also where there has been no indictment

filed.

TE CHAIRMAN: That should be included. That will be a
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separate section right in here (indicating).

MR. ROE!NSON: Do you think this is the right place for it?

THE CHAIRMAN" I think this is the right place.

MR. WAITE: At the last meeting I made a motion that there

be periodical reports of the prosecuting attorneys as to the

status of every case. I understand there has been opposition

to that from the office, the business office, the administrator

of the courts.

I want to ask the Reporter, was that proposal for reports

by the district attorney omitted from this draft because of the

opposition? I don't find it anywhere in this draft.

MR. ROBINSON: No. There was no opposition whatever. I

am trying to remember where to locate it.

MR. TOIAVA: It is in Rule 59. The provisions are drafted

there. There is an alternate draft there which represents the

views of the administrative office.

THE CHAIRMAN: We will come to that a little later on, Mr.

Waite.

MR. WAITZ: Yes. That has a direct bearing, it seems to

me, on this whole matter of dismissals, because of delay. If

we have such a provision the judge is in a position to know.

THE CHAIRMAN: All in favor of drafting a rule in some

such form as I have stated, by the Reporter, giving the power

to the court to dismiss an indictment or information that has

been delayed, or any accusation that may be not prosecuted

beyond a reasonable time, if you are in favor of that, say

#aye.-

Any objection?

MR. SETH: The objection I have is, is that the only
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ground you are golng to give the court? I think the broadest

power should be given to the court. I have seen all kinds of

judges, and I have confidence in the judges, and the judge

should have control of the administration of justice in his

court. I don't believe we should limit him to dismissal for

want of prosecution.

THE CHAIRMAN: We have gone that far. We have to go

piecemeal on it. Otherwise, we just get in general conversa-

tion. We have one rule on delay.

MR. BWFTH: I think the latter Dart of Mr. Dean' s motion,

I would make that as a motion.

THI CHAIRMAN: Read that again. You have read the first

Dart of it therp, Mr. Dean.

MR. DEAN! The written accusation may be dismissed by the

court at any stage of the proceedings upon good cause shown.

MR. HOLZOFW: Well, that language is so broad that it

would seem as though the judge could dismiss a case merely

because he thinks the case should not be tried.

MR. DEAN: Shouldn't he?

MR. HOLTZOFT: No.

MR. DEAN: If there is good cause why a case should not

be tried, why shouldn't he dismiss it?

MR. HOLTZO??: He hasn't got that power today. He has to

try every case that is brought before him.

MR. DEAN: He can dismiss it two minutes after it is

started.

MR. HOLTZOFr: Under that, he might dismiss because he

doesn't believe in the statute.

MR. DEAN: It is broad.
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MR. ROLTZOfl'. It is much too broad.

MR. DEAN: Don't you have two alternates, to list the

various instances in which you are going to give the judge the

power to dismiss, and, on the other hand, is the other alter-

native making a broad conference of power upon the court to

dismiss.

MR. EOLTZOTT% Today the judges have no such power.

MR. DEAN: How is that?

MR. HOLTZO?: Today the judges have no plenary power to

dismiss a case.

MR. D!AN: No, but the judge has power to dismiss it in

many stages.

Don't vou have two alternatives, with such limiting lan-

guage--I am just thinking outloud.

MR. HOLTZOFF: If you give him plenary power, you are

changing the existing law. Before changing the existing law

we have got to see that there is some particular evil that we

want to cure, but it seems to me that it would be a terrible

thing to confer Dlenary power on a court to dismiss any prose-

cution at any time for anything that the court deems to be good

cause.

MR. MEDALTE: Mr. Crane, in that connection, do you doubt

that the judge has the power to effectively dismiss any prose-

cution without any rules? All you can say about his order

dismissing the case is that he should not have made it, he had

no legal authority to make it, but the order is effective, that

indictment is out.

MR. McLELLAN: Is it?

MR. MEDALTZ: I am sure it is.
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MR. McLELLAN: Do you mean a single judge of a court by

saying #This indictment is dismissed," do you say that does

dismiss?

MR. MZDALTE: Oh, yes. That order is effective. That

order is not a nullity.

MR. YOUNG4UIST: I don't think it ought to be.

MR. MEDALI!: I agree with you. We are not conferring

plenary poaer with this.

MR. CRAN•: A judge should be honest. No judge is going

to do a thing of that kind.
dismisses

MR. DFAN: A judge sometimes/a case at the end of the

opening statement, he sometimes dismisses a case at the opening

of the government's case, he sometimes dismisses a case at the

conclusion of the entire case; he sometimes reserves a ruling

on a motion, then turns around and dismisses the indictment.

Sometimes he will dismiss for the reason assigned by Mr.

Medalie, and the thing your proposal covers, namely, that the

orosecution has been delayed and the person is entitled to a

speedy trial--I am anxious that we not overlook any of those

good reasons.

We have an alternative, of listing them.

MR. 'ROL¶ZO•': Well, to tAke exre of these various tontin-

gencies, which you have eliminated, I think it is an undesirable

thing to add plenary power in addition to those various contin-

gencies. Because, efter all, the experience of several hundred

yeers of criminal cases has evolved vArious contingencies under

which a judge w~n dismiss an Indictment. All of those contin-

gencles T think are now in the rules.

THE CHAIRMAN: The principal one is delay. The other one
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is the fact that a case has not been made out by the prosecu-

tor. Now, there are a lot of incidental matters, I suppOse--

you wouldn't call it dismissal, but a motion can be made, for

instance--I don't know about the federal practice$ but it would

be the State--if the Attorney General should happen to be in

the grand jury room while they are voting. That is a matter

that can be brought beforethe court to set asid* that indict-

ment.

Now, if all those things are taken care of, I guess we can

hold uv on that general power.

Now, we come back to that Rule D. That is taken care of

and Rule D is out.

MR. HOLTZOP7: Yes. And a substitute in its place.

THE CHAIRMAN: That will be the substitute. D goes out.

Is that right, gentlemen? And a substitute adopted?

MR. SETH: I would like to have a vote on that general

power of dismissal, Mr. Crane.

THE CHAIRMAN: Justread it again, Mr. Dean, please.

MR. DEAN: The written accusation may be dismissed by the

court at any stage of the proceeding upon good cause shown.

THE CHAIRMAN: I want a vote on that.

Those in fpvor of that general power being given to the

court, say Vaye."

(There wes a chorus of *ayes.%

THE CHAIRMAN: Contrary minded, #no.'

(There was a chorus of "nays.8)

THE CHAIRMAN*. Well, we have to show our hands again.

Those in favor of that power being given to the court please

hold up your right hand.
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(Hands were raised.)

THT CATARMAN: One, two, three, four, five, sx$, seven.

Now, those opposed.

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six$ seven--

where are you on this?

MR. ROBINSON: I voted the other time.

THE CHAIRMAN: It 18 not adopted. Seven to seven.

MR. YOTJNGQ4UBT: Mr. Chairman, may I suggest in lieu of

that, that the power be requested to see that the rules take

care of all possible causes of dismissal of written accusation,

in the proper Dlace. We are discussing here merely the written

accusAtion itself. When we get down to the point of trial then

10 we have other causes for dismissal suggested by Mr. Dean, on the

opening statement, at the conclusion of the Government's case,

at the conclusion of the entire case.

THE CHAIRMAN: We are simply submitting this for the

approval of three bodies, first, the bar, then the Supreme

Court judges, and then the Congress, and we are divided here

seven to seven. What do you think of the idea of having it put

in some dual form to submit for discussion by the bar? The

Reporter thinks perhaps it would be a good idea.

MR. SrTH: I so move.

(The motion was seconded.)

THE CHAIRMAN: Those in favor, say 'aye."

(There was a chorus of Oayes.")

THE CHAIRMAN: Contrpry, $no."

(There wps a chorus of 'nays.")

MR. MEDALIE: May I say a word on that, Judge?
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THE CHAIRMAN: Wait.

Those in favor of having this Dut in dual form, hold up

the right hand.

(Hands were raised.)

THE CHAIRMAN: One, twothree, four, five, six, seven,

eight nine.

Well, we don't have to count the others. We will do that.

And then that is perhaps a little fairer to those who feel that

way about it.
1-13-4I2
3:55pm
cincixt
fls
Darrow
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1mm

Cincy Mr. Glueck. You mean, Judge, that in the final draft that
fis
Dfrrow we issue cer'ain of these sections are to be drafted in the

4jpm
1-13-42 alternative?
Rules on
criiiral "jr. Crane. Yes.

•rocedure
gIr. •cClellan. My understanding is that we are doing that

simply for the purpose of further discussion, and that is why

I voted for it.

Mr. Medalie. if that is in, you may record me as voting

"Yes." I voted "io ."

?r. `rane. you canrnot put that in the final draft. I

take it that we put it in for final discussion. I do not

know whether it wouid bf possible to put it in for discu3siOn

o0' just send it down to t'o bar.

2r. 1c~l&Llan. Let ,I see how we get along with it,first.

ir. 2easongood• Th the American Law InstitAte they put

In "we raised t'i.1 ( ihieh they send to the bar, and

I rather thiUfi that is E frank way to do it. This has been

discussed, a-d this is thc thought of the commlttee.

.r .Youipujst Il -,-3 thi dlf ere r e, cis

approvod byttlee by the Supreme C)urb b,3fore it 9o3.out

at all.

71r. easougood. - ; I -nderst4n•9. it, we are goinT to submit

it to the bar,fir~t.

*r Thrquist. ¶f-y tetl t'e SNreme Cott haý r-eviewed

it, not finally.

7r. Holtzoff. The Supreme Coiwt, my understanding is,

will give permission to circulate the preliminary draft. That

does not mean it approves the text of the rules, but it has to

be good enough to give tentative approval or permnission for
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2m

its c ircul ati on .e

Mr. Crane. Ilowever it is, •t will be brought up again.

Tr. RobinSson. I do not think there is any doubt thst we

will have another meeting before even the permission 'cf the

Supreme GCourt is asked to circulate this.

Mr. Holt7off. I know that in this preliminary draft the

civil rules com•littee framed several rles in alternative form.

Of course, in the final draft they had to have just one rule,

but when thn Drelimilnary draft was circulated several riles

wer- framed in alttrnative form. I remember a number of them

specifically; for irstance, the one about the service of the

Vr. Crane. May I call attertion to the fact that rule 4o,

dismissal without prejudice, of the rules of civil procedure

was submitted to the bar in dual form, first as r~le V$ and

then as alternative rule 438, Just about as long. I suppose it

was because of the discussion.

Mr. Seth. They also submitted in alternative form, Judge,

whether we would adopt in the federal courts your 1ew York hip-

pocket practice of not starting a suit by filing a complaint

with the court. That was submitted in alternative form in the

civil rules.

Mr. Crane. Let us go to (e) Waiver of indictment. Would

you like to read that?

Mr. Robinson. Line 56 of rule 30, (e), Waiver of indict-

ment:

"The accused may waive accusation by indictment in

the case of a nor-capital but infamous offense and may

consent to have the proceeding conducted by an information.



The accused shall Inform the court both in writing and

in person that he is making a waiver upon thq advice of

named counsel, and the court shall accept the waiver only

after the court is convinced thRt the accused is fully

aware of his constitutioral. right and of the meaning and

consequences of the waiver. The waiver may be mde by the

accused, and it may be accepted by the court, either in

term time or i)x vacatior. The attorney for the government

may thereupon file an information against the accused and

the court may arr'aign and accept the plea and proceed to

dispose of the case, either in term time or in vacation,

with Jurisdiction as complete as if the proceedirn had

been by indictment."

2 Nr. McClellan. I have to ask a question, because I hardly

know what is meant by "either in term time or in vacation" in

a federal court.

Mr. Robinsoa'. Some federal courts have terms, as I under-

stand it, Judge.

Mr. McClellan. Well, we have terms in YTew York, but they

go throu•hout the year.

tsr. Holtzoff. A term in a federal court continues until

the date when the ne:-t term starts. There are no vacations.

Mr. Robinson. I suppose that the meanirg there would be

at ti-me: when the court is not sitting. Perhaps this approaches

the discussion we had yesterday on open court, whether or not

the court is conducting court only when in the court room.

Mr. )ourý6quist. Take, for instance, a state like

Minresota. We have siA different divisions. The court is

permanently located in two. Does the term in each of those
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divisions continue until the beginning of the next term of that

division?

Mr. Holtzoff. Yes, it does. Of course, the actual session

of the court may last a week or two or three days or two weeks,

but the court is open until the beginning of the next term.

MAr. McClellar. We have a provision to the effect that

court is always open. I think we ought to avoid "term time"or

"vacation."

'nr. Robirson. Our puroose is to say just what we want to

say. At the present time, Judge, as I understand the procedure,

it is that you cannot have a criminal case disposed of while the

court is not in session at a particular place andl time, but

this rule would pormit the defendant to come in and waive

indictment and be charged.

This is based in part on the address of MvIr. C. C. Baron

made in Chica~o two weeks ago, a member of the Attorney General's

Committee assisting us, and he pointed out at that time how

frequently a defendant will be left in jail at some place where

the court is not sitting and is not available to hear his plea.

I thirk there is no way by which a man can be alliwed to

plead guilty and begin serving his term under the present

procedure. -o our question hero'Is simply ore of terminology.

air. Afdalie. It mears either during a stated term or at

any other time.

'ýAr. Robinson. Yes.

Tr. Seasorgood. Why can't you just say "at ary time"?

ijr. Medalie. That won't have reference to term, and

someonBe will raise a question that it means at any time during

a term.
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ir. rear. Vhy not say "while court is ýr sessior"

Nr. Seth. Or "at any place in the district."

14r. Dession. That is yoiir real prorlem "- findif• a placeS

where they actually are.

Mr. Robinsor. As I understand, the roco ndation is that

this rule be modified to permit waiver and disposition by the

court at any place in the district and at any time, whether or

not the court is in session at that tiAe.

ar. ,tcClellan. £ do not see any necessity for that. If

you say he may do it, he has to appear personally before the

3ucXe0, anyway, under the terms of the rules.

Why not strike out line 65 where the words "term time or

irn vacation" appear?

Mr. Robinson. Wýould that satisfy the minds of counsel and

the court that the court would be Droceedirg with j3 risdIcti:)n?

Mr. Holtzoff. I would like to have the words "at any

t " in order to emphasize that thought.

Mr. Robirson. At what poirt? At what line?

Ore Crane. "ý-y the court at ary tiqe-"

mr. Eoltzoff. I suggest striking out "either in term

titne or in vacation" ard substituting the phrase "at any titi6

or at any place within the district."

Mr. Robinson. Line 65, then, followini the word "court":

"The waiver may be made by the accused and it may

accepted by the court at any time and at any place within

the district."

Mr. Holtzoff. Yes.

Vr. 6eth. I think that is largely covered, 1r Re

by r l, 11 (b), as we agreed on it yesterday -- what the court
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ear2 do.

Mr. Robinson* Rule 8 (c) £ thirk is probably a bit closer,

is it not, Mr. Seth?

Mr. Seth, a (c) and then 11 (b), "Terms" does rnot amount

to arything.

Mr. FoltzOff. I think 11 (b) and 8 (c) probably cover

this, but I thought, for the purpose of emphasis, it might be

well to have it in.

'Ar, cClellar, Then, is it desirable to strike out

"either in term tirn or vacation" in lines 683 and 69?

Mr, Holtzoff. Yes.

Mr. 6eth. Yes.

Mr. Wedalie. You do not thirk we ought to pVut anything

else in?
•r. Crane. Is it our intention always to have the advice

of a lawyer? It says that the accused shall inform the court,

both in writing and in persolA, that he is making waiver on the

advice of iamed counsel. 6uppose he has no counsel?

1r. Viedalie. Then the. court appoints one.

r. %,"cClellar. he cannot give up this right without

counsel.

1;,r. Medalie. It is pretty much like the arrangement in

the arraignment part in the Kings County Court. Persons are

brought up for pleas after incdictrflent. rany of these defecdants

wart to plead guilty- they kYow they are guilty. Tevertheless,

the judge in charge of these arraignments will not take a Pl"a

unless some lawyer has talked this over with him, even for five

minutes, to see whether or not he ought to take a plea, and the

jud~e picks one out of a multitude of lawyers that are around,
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and h• s%~ys, "Ar. •o-•nd-`O, talk to this defendant. • if

he will plead euilty. 'le vwants to. I won't take a plea until

he, does talk with you.

1,Mr. i oltzoff. I worder if that should be applicable to a

plea of guilty, whether that should be required for a waiver

of ar indictment by a ;rand jury and consenting to prosecution

by ir formation?

In the rural districts they get a raft of liquor cases.

Tfany of the def#fendants are reppaters and many of them are

anxious to waive indictment and get sentenced so as to start

snrving their sentence. Under those circumstpnces should there

be an affirmative requirement that counsel be assigned before

there is a waiver of Grand jury indictment?

Mr. Medalie * Yes .

Mr. Robirson. I thirk a short answer to that is that I

do not believe you can get the rule through without it.

Mr. 1Aoltzoff. I do not agree with that, because we have

various circuit conferences, bar committees, all recomuending

a rule on wiiver of indictment, and the majority of them do not

suggest that there should be a requirement of advice of co',nsel

before indictment is waived.

1Ar. Medalie. Many of them do.

'Mr Robinson. Many of them do.

Mr. H•ltzoff. 'That?

Mr. YAedalie. fany do.

Mr. Holt zoff • Some do, undoubt edly.

TAr. Medalle. That is the spntlnent in New York.

:Ar. Holtzoff. I know that is the sentiment in New York,

but z•ew York :s not a typical district.
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ship, that is all.

Mr. Robinsorn. You may notice that in the appendix of the

book that you have there ts a special study on welver of

indictment, showing the legal basis of this rule.

Mr. Holtzoff. W~ith regard to the practice that you speak

of in Kings County, you know that in most federal courts --

certairly that is true thro~ghout the West and the South, or

was true until the Supreme Court case of Johnson v. Zerbst --

there was not even an assignment of counsel until after the

deferdant pleaded.

Mr. Glueck. Is that desirable?

1r. iioltzoff. I thirk that is very undesirable, and of

course it is ro lon-er permissible.

11r. Medalie. Encourage peole to thirk in terms of

lawyers.

Mr. Glueck. I think it is desirable on its own bottom.

The more we provide for the provision of counsel as far back

as possible in the process, the better the rules will be,

particularly in, view of the temper of the tines. I think these

rules ought to take those protections of individuals very much

into account wherever we get a charce.

Mr. Holtzoff. But this rule is in favor of the deferdant

and it is for the purpose of helping the defendart, rather

than for the purpose of helping the court.

7r. Crane. Is there any further discus1sion on (e)?

Mr. Dean. I have one suggestion, Mr. Chairman, at line

57, where it refers to "rnon-capital but irfamoous" crimes. As

I read the whole section, you could not waive inictnmert in a
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Mr. -:noltzorf. You can be prosecuted by informatior:.

gr. Dear. That is not the question. You provide here for

irnforfation, don't you?

1r. 7ýcClellan. What line is that, sir?

,yr. uean. This is or line 57. Why shouoldn't it be made

to apply to all ceses, ir other words?

Mr. Hioltzoff. Because this rule provides a method of

waivinri a corstitutiotal right. A constitutiornal riGht to a

grtrAd Jury indictmernt exists only in the case of i fanmous

crime .

fr. cClellarv I warlt to find out what "irfamous"O crime,

as used here, means. Do you mean where the Imprisorfmnt is

more than a year?

Mr. Holtzoff. I think the supreme Court has described an

infamous caime as a crime punishable by imprisonment in a

penit ent iary .
r. * McClella1:- I did not know they had defined "Infamous

c-i4ne." They had defined a felony.

Mr. Crane. I wanted to know about that earlier in the

hearing yesterday, but I hated to expose my ignorsrce, so I

kept quiet.

Of course, in the states we have feleny and misdemeanor.

A felony, which I suppose corresponds to infamy, is uindrstood

by us to be a crine for which the defendant is sent to a state

prison. In a penitertiory you go for a year or longer. •"e

made that distinction quite clear.

Mr. Glueck. I thirik that in the Moreland case the United

States Supreme Court defined "irfamous crime" as Dn punishable
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by bard labor.

Mr. Holtzoff. That has been superseded, because the words

"hard labor" are no lcnger used in modern statutes, and the

more recent definition is "any crime punishable by sentence in

a penitentiary."

T'ar. -cClellan. I have been all through it and ham all

h kinds of trouble with it -- the question as to whether a witness

to a will was disquialified because he had been committed and

had been convicted of a certain crime. I think it would be

much safer, not knowinZ much more about it, if you waild make

it "felony" axd not "infamous crime."

,1r. fioltzoff. I wonder if you will consider the fact that

the Constitution uses the phrase "infamous crime" relating to

graiýd jury indictmentl

;Ir. McClelian. W/hat else?

'T. ioltzoff. it does not use the word "felony."

Ir. 1cClelian. Felory or other inflous crime.

*r. Dessior. it is the graned Jury section, "Infamous crime"

is the only expression.

4ar. Medalie. ALr. Lonisdor'f fouud the section, 5I.,1, old

CdiKlial Code -oction 335:

"All offaiises which faay be punished by death or

imprizonuent for a teorm e ceeding one year shall be deemed

felonies" -

exactly what you say.

Mr. McClellan. And the donstitutional provision refers

not to infamous crimes primarily but to felonies.

Mr. Robinson. VWe have made a careful study of this, if I

might get a word in here. . ,e tried to go clear to the roots
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of this, and the Corstitution says "Jrfamous crine. in every

prosecution for infamous crime the defendant is entitled to

indictment by grand jury.

eurther, in the 31oreland case and other eases it has been

definitely decided that any crime punishable by hard labor is

ar irfamous crine. Therefore, as Mr. Ale:rander says here, even

30 days at hard labor is ar irfRamon crl'e.

,r. Ioltzofl' There is one crime which is punishable by

imprisonflent in a penitentiary and which is designated a

misdemeanor -- e bezzleiert, misappropriation of fundJ in a

bank. That is puni3hable by five ypars in the peniterntiary*

The statute calls it a misdemeanor.

Mr. ledalie i Isn't this what we are trying to get at?

1Wherever a case now can be prosecuted only by the filinG of an

indictment, if It is not Punishable by death, we would like to

arraie for th•s waiver.

? 11se are the terms in which we seek, and we can avoid

getting mixed up 'ith "felony" and infamy.

If we Epeak n terms of o-fenfes which at this time, the

tia*e of the adoption of these rules, would be punishable only

if prosecuted by irn'1CtmPrt, -hen the izrdictmiW-t may be waived,

ulý'•ss it is a capital offense. Then we will have no trouble

about words.

•,r. Glueck. I was joirn t- suggest that thc familiar way

to do these things is to refer to them as Indictable offenses.

Y(r. 14cClellan. The trouble with that is that the snaller

cringes are not indictable. There are many crimes for which you

can return an Irdict-mert and in which an information is all

right.
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Mr. Crere. You can say ýorosecuted by indictmpnt.

Mr. "edalie. "Al crimes e:cept for the waiver herein

provided for must be nrosecuted by indictment, may be weived."

The 3udge is right.

4ir. jrare. Offenlses which must be prosecuted by indict-

mentr The defenses may be waived. But we have 6ot other

provisions here. Yesterday, when we used that word "infamous,

if i did not know what it meant, why, possibly somebody else

ir the Urited States might not know, and it would rot be a bad

idea to have a definition*

Vr, Glueck. The Supreme Court has defired it authirita-

t iv ely.

Mr. ]Dessior. NIo, because there have been statutes sirce

which complicate that. It will be ironed ot.

Mr. Holtzoff• There is a fairly recent case which defines

it as punishable by imprisOrmeOt in a penitentiary.

Mr. Yourflquist. I am a little troubled, i2 I may ask a

question. The Constitution, as I understcindit, requires that

all capital offenses ard infamous crines be prosecuted by

iýndictmeRrt •

Do we propose to provide for wiiver of Ird•ctment in

Ir~famnus crimes?

Tr. Seth. Yes.

Mr. Medalle. With the consent of the defendant.

Mr. Youngquist. Oh, yes. I forgot that. I am sorry.

Mr. Dean. Why dor't we say "in non-capital offenses," and

leave out " infamous"?

!r. Holtzoff do not like "non-capital•

Mr. Roblnsor. Ie have looked that up in the latest
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Vebdterls urabridged. "I Opc9Stal" s a well rpoogrli7ed,

established term, without the hyphen. If you wish to use a

term that is strictly correct, It is all right.

Mr. Holtzoff. Why don't we say "in nor-capital cases"?

Then it includes lifamous crimes for which you have to prosecute

by indictment and crimes which you do not have to prosecute by

irdictment,

Mr. McClellan. There is no use providirg for waiver in

there,

?.r. holtzoff. lo, but there is ro use of putting the

word "irfamous" ir there.

14r. Robinson. We cannot change the Constitutionrl,

!1zr, Holtzoff. We do not use it. I do not see how we can

get in trouble by leavirg it out -- just in non-capital cases.

Mdr. Robinson. I have a case, United States v. Vloreland,

which holds that a crime is infamous if punishable by imprison-

ment for more than one year, either with or-without hard labor,

or by iiprisonment with hard labor. That is United States v.

Moreland, 256l United states 433, in 1922. That is the latest

5 statement of the Suprome Court on the subject.

Mr. McClellan. It seems to me that Mr. Medalie has put

his finger on what we want.

Mr. Crane. Shall we leave the word "infamous" irn or take

it out?

Mr. Medalle. I would like to move that the provision for

waiver in this subsection be in terms of crimes which are

required to be prosecuted by indictment, except, of course,

capital oases, and leave the langu6&e to the Committee on Style.

Mr. Holtzoff. I second the motion.
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Mr. Crane. Those in favor say "Aye." Th, motion is

ca ri ed •

Mr. EoltzOff. Mr. Chairman, I want to rpise a question

about the second sentence . App&arently that secornd sentence,

the sentence beginning on line 59, contemolates that the waiver

must be both in writing and oral, in person. It seems to me

it would be hardly necessary to require both.

Mr. Seth. It means. I take it, that wher. he is brought

irto court -he has to be questioned about the written request

that he has already sent in.

Mr. Crane. I thirk that was discussed by us last time,

and we took that view of it.

ItAr. Holtzoff. If he waives in open court, why should he

also waive in writing?

Mr. Youn~quist. tNhat happens -- at least up ir our state

-- when an information is used is that the priscner files with

the court a petitior that the court direct or authorize the

prosecuting attorney to file an information, and ordirarily the

prosecuting attorney already has his irformaticfn present, so

he appears before the judge with the accused, the accused

presents his petition, and the court may then inquire of him

concerning It. The court then takes his order for the filing

of an information,, and the inrformation is filed.

Ur. cranes I take it it is something like an acknowledgmert

to a deed. You sign it and also appear in person and ackrowledge

it before a notary.

Mr. Robinson. That is right.

Mr. Crane. So here he signs the waiver and appears in

pcrson and acknowledges that to be his signature.
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Ar. •edalie. I thi-rk ,t works this way, judge. First,

the judge is satisfied that the mar, knows what he is doirg and

knows what he is t''tkdng about. Then, because he bRs signed,

he has a record.

Mr. Robinsor. It takes care of Johnson vs. Zerbst.

t'r. HoltZOff. I was worxerig wh.y an appearance in open

court would L"- necessy if ymu ha it U&i ir~tin3.

rr. Nledalie. It Is safer. Then the man can't run out on

you and deny it.

Mr. Crane. Is there any further c0 rment on section (e)?

If not, we will vote on it.

Ar. 6asorgood. There Is, but it is purely mechanical.

You have again in line 58 "either in term time or vacatino".

,r Crane. That has been taken out.

Mr -egsongood. I beg your pardon.

M!r. Crane. Thnose in favor of section (e) as it now stands

say "Aye." It is carried.

Ar. \iaite. Before we pass on, there is another matter

which I thirk ought to be added to rule 30.

.. r. Crane. I beg your pardon?

Mr. ?Jite. I think another matter ought to be added to

rule 50, before we move on to the next rule. It is what I

think ia the conventional practice on thepart of the courts,

and it certainly ought to be the practice if it is not, and it

ought to be embodied in a section of this rule.

6o I propose that we add to rule 50 a provision substantially

as follows:

"Y•To judgment of conviction shall be set aside, nor

shall a new trial be granted, because of any defect or
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i1suffici-Prey in tho written accusatio)n or because of any

variance between the writter, accusation and the evidence

eddueed, unlsS the# cocrt is satisfied that the judgmrnfnt

of convicti on was not justified upon the merits of the

This eoes not have to do w!ith appeals. I be llcvo there

mig-7ht be somethirg -I- appeals later. This has to do with the

trial court setting aside the judc1'ment or ordfering a new trial.

"r. Iolt7off. Rule 5, I think, covers the first part of

your rule. It does not cover variance, which you also cover,

but it covers the first part. That is rule 5, which we adopted

yesterday.

Mr. 4cClellar. Isn't it broad enough to cover variance?

Mr. Waite. That is more to cover appellant procedure.

Hor. Iiltzoff. Yo. It covers the entire field. \'e could

pprhaps insert a rule on variance in rule 5. That would be the

logical place for it.

Mr. Wpite. I must say that I do not think that rule 5 is

P'Ypressed as emphatically as I should like to see it efpressed.

Rule 30 is a sort of catch-all section. It is covering all

sorts of phases and aspects of the accusation. We have some-

thirg about the contents, something about the form, something

abotit dismissal, something about waiver.

That is the logical place to put in a proposition that

these various oossible defects shall not be ground for setting

aside the judgment unless they affect the merits. I thirk it

might very appropriately go in there specifically.

Mr. Crane Would the last sentence of rule 5, be

Lufic~ent, do you thirk, Mr. W~ibe?
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"The court shall at every stage of the proceeding

disregard aniy error or defect in thn proceeding which does

not affect the substantial rights of the parties."

r. 7aite. Well, i c-rT See that it might do so. I still

thirk, however, that as lorn. a• we have so much Ir rule 30 --

All these different aspects -- it would do no barm to have

that specific proposition, and heve it I, rulo 5 In more general

la ngu ag e .

Mr. cC1ehllar. If you start specifying In rule 5, you

have to be eqrefl that the specifications are comnlete.

I'r. Holtzoff. It sepms to me thet rvile 5 is so broad that

it does rnt n~ed ary amplification.

,Ir. Crane. flave you all looked at rule 5?

Suppose you rerJ that again, and we will vote on it.

r r. Walte. 'his wnuld be subsection (f) urger rule 30:

%'o Judgmert of conviction shall be set aside, nor

shall a new trial be granted, because of any defect or

insuficielncy in the written accusation or because of any

variance between the written accusation and the evidence

adduced, unless the court is satisfied that the Judgment

of conviction was riot Justified upon the merits of the

Case Ot

That is liited, you see, to the trial judge's activities

and limritpe to the matters contained in rule 50, which has

speci.ically to do with written accusation.

Ir. McClellan. Professor Waite, rule 5 is not litnited to

thn appellate court, is it?

I. W7alite. Rule 5 is very general and covers the whole

thins,, but it seems to me that as long as we are talking about
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these particular matters here, it would be desirable to have a

particular specification in respect to the trial Judges'

activities.

Mr. Holtzoff. Don't you weaken the general statement if

you begin to specify following the general statement?

Mr. Waite. I would say no, when it is expresbed in that

form.

Mr. Holtzoff. My observation is to the contrary.

Mr. Crane. Those in favor of Mr. Waite's proposal say

"aye."

Kr. Burke. I would like to ask a question. Just what

phase of Rule 5 do you feel is Jnsufficient to cover what you

seek to cover by this?

Mr. Waite. I do not suggest that Rule 5 as interpreted

might be insufficient, but I am afraid it might be considered

as a direction to the appellate court; and here I have in mind

particularly the action of the trial judge in setting aside the

judgment or granting a new trial. But Rule 5 will be considered

as applying after the trial Judge has got through with his

activities.

Kr. Crane. Have you anything else to say, Mr. Burke?

Mr. Burke. lo, that is all.

Mr. Crane. All those in favor of Mr. Waite's motion say

"aye.•

I am getting deaf, Mr. Waite.

Mr. Waite. I said "aye," at any rate.

Mr. Crane. Well, I guess it is lost.

Mr. Waite, before we go to 31, would you want us to take

up what you proposed yesterday?
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Mr. Burke. That was on 20.

Mr. Waite. That is away back.

Mr. Crane. Or shall we go ahead and wait until

Mr. Vanderbilt comes?

Mr. Waite. Go ahead.

Mr. Crane. We will go ahead to Rule 31.. Do you want to

read the first part?

Mr. Robinson. This is based on Rule 20 of the first

tentative draft. According to your instructions at the

September meeting, you wanted to combine joinder of defendants,

joint or separate trials of defendants, joinder of offenses,

and joint or separate trial of offenses.

Beginning at line 1, Rule 31:

"Permissive Joinder of Defendants and of Offenses.

"(a) Permissive Joinder of Defendants. Two or more

defendants may be accused jointly in one count of an

indictment or other written accusation if they are alleged

to have participated jointly in the same offenses whether

the offense arose from the same act or transaction, or from

two or more acts or transactions connected together or

from two or more acts or transactions involving the same

class of crimes or offenses. If such defendants are

accused in separate written accusations, instead of being

accused in separate counts of the same aacusation, the

court may order the written accusations to be consolidated

for trial."

Mr. Holtsoff, I would like to ask a question of informa-

tion. What is intended to be conveyed by the phkase "same
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class of crimes or offenses?" I am not clear as to that.

Mr. Robinson. That is Section 557 of Title 18 of the

United States Code. This rule is based on the old 1853 Act

of the United States Code, 18 U.S.O. 557.

Mr. HoltSoff. But these rules are intended to stand on

their ovn feet, and I em just wondering what is meant by "the

same class of crimes."

Mr. Robinson. I think the way of getting these rules to

stand on their own feet is to incorporate at this point this

Fedral statute, wbich haz worked so successfully and which

has been interpreted by the courts through allthese years, and

that expression "the same class of crimes or offenses" is

borrowed from the language of the statute.

I asked the same question of United States Attorney

7 McGregor of Houston, Texas, and he told me of a situation in

Texas which he felt represented that classification in 557.

He sWid thiere were three defendants who, at three differ-

ent places in the state of Texas, engaged in fraudulent

transactions with regard to taking or getting from farmers

their cotton gin receipts, and McGregor joined in one indict-

ment all three of those transactions, on the ground that they

were of the same class of crimes oz offenses.

In other words, "the same class of crimes or offenses"

does not necessarilY mean that they all have to be felonies or

that they all have to be misdemeanors and some infamous and

some not infamous; but the interpretation of 557P as I under-

stand it, by the courts would support the instances !!ven by

Sr. McGregor.

Xr. McClellan. Suppose A files a false income tax return
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and B, living within the district but in a different town,

files a false income tax return. Could you join those two

under the language here?

Mr. Robinson. No, sir.

Mr. McClellan. What does the language say?

Kr. Robinson. lot under this language as interpreted in

557. That is one advantage of staying vithin that language

interpreted by the courts.

Mr. XcOlellan. There you have two or more transactions

involving the same class of crimes or offenses.

Mr. Robinson. Yes, but isn't it true that every provision

and every statute is subject to certain general qualifioations

and exceptions, and here I think it must be fundamental that

you can't join different defendants in the same indictment.

You can't have count one against A and count two against B?

That is fundamental.

Mr. McClellan. But this would put into one count those

two.

Mr. Dean. It is fundamental, but this language would

permit it.

Mr. Seasongood. I do not think so, because this says if

they are alleged to participate jointly in the same offense.

Mr. Dean. That modifies it.

Mr. Robinson. Yes.

Mr. Medalie. Answering Judge NcClellan, this is conceiv-

able: Two bootleggers who are in partnership in the bootlegging

business separately make an income tax return, but each helped

the other fix up the books and fake the written evidence. Both

could be indicted together in one indictments First count, A
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and B filed a false return as to A; second counts A and B

filed a false report as to B.

Kr. McClellan. I concede the error of my ways, because I

did not carry the last part of that language to the words

"participating Jointly."

Mr. Holtzoff. I think we ought to have an explanation as

to what we mean by the rather ambiguous statement, "same class

of crimes." What is meant by "same class of crimes"?

Mr. Kedalie. A and B had committed joint burglarY 1,

burglarY 2, and burglary 3. Those can be put together. But

if A and B commit a burg!ary7 e robbery, an arson, a murder,

those may not be put together.

Mr. Holtzoff. I am not questioning that. I am ques-

tioning the language of this rule. I think we ought not to

use the phrmi3e "tho same class of orames," because that

requires an explanation-

Mr. Xedalie. I think the examples I give you cover that.

Mr. Holtzoff. What is meant by "the same class of crimes"?

Mr. Med~lie. I wl1 tell i°ou W&ilt i Mean. YoU can

indict acts: valse return, 1936; false return, 1937; false

return, 19383 false return, 1939; plus perjury for each of

those returns.

Mr. 1ioltzoff. What is"thO same clasa of crimea"?

Mr. Medali. You mean it means more than the same offense?

Mr. goltzoff. To what does that extend? What is the

meaning of the term "class" as used in this connection?

Mr. Robinson. Mr. Chairman, may I ask permission at

this time to introduce to you an assistant United Btates

Attorney who has drawn a good many indictments under this
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Bection 557?

Kr. Alexander is the Assistant United 5tates Attorney in

the Southern District of Illinois, assistant to )r. Roward

Doyle, who is president of the National Association of United

States Attorneys. At my request Kr. Doyle had Xr. Alexander

come with us for some two or three weeks.

He has had many years of experience as Assistant United

States Attorney, and some of his indictments have been before

the Supreme Court on various occasions.

The Department of Justice told me, when I had Xr.Alexander

with me, that we could not have a better man from the field,

and I am introducilg him because I know that you may have

questions from time to time that you vwld like us to refer to

him.

At my request he has been here in the room, and I would

like for him to take Mr. Holtzoff's question# for example, and

tell us wbt has been his practice with regard to this clause--

what he considers to be offenses belongilng to the same class of

crimes.

Mr. Holtsoff. I should like very much to have that state-

ment, but I would like to add this for Mr. Alexandoe*rs guidance,

8 perhaps. I think we ought to work out some language for the

rules explaining what we mean by the term.

Xr. Medalie. When he tells us what he means by the term,

then if the language is inappropriate, we will change it.

Kr. Alexander. The meaning is indefinite, but the thing

about it is that the Federal Courts have interpreted that so

often that the law is well and definitely settled. Nov, I

could not toll you what the term means, but I can pretty nearly
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tell you if two offenses ought to be joined.

Xr. Crantx. Qive uS an exanple.

Mr. Alexander. Take all the Internal Revenue offenses

that have refetence to liquor. They can all be Joined in one

indictment. Wherever you can show joint action,, you can join

a number of defendants -- anyone who has jolntli participated.

Take counterfeiting. That is the same class of crime.

There are probably twenty different crimes of counterfeitilng

They are of the same class.

Mr. Medalie. For exazple, you have one crime that is

called counterfeiting. That is making the bad money.

Mr. Alexander. That is what counterfeiting is.

Mr. Aedalie. Then you have another crime that in passing

the bad money.

Mr. Alexander. Then you have counterfeiting paper

currency and counterfeiting coins. There is no reason why

you should not join the two, if a defendmat is committing both

offenses at approximately the same time.

That statute is rather old, so that wherever a word is

used that has a different legal meaning, that, it seems to me,

is the word that should be used.

Mr. Kedalie. Can you give us some examples in connection

with the liquor traffic, such as forged stamps?

Mr. Alexander. You have a bootlegger here. Re is making

liquor. You can charge him with operating a distillery without

a bond. You can charge him with operating a distillel7 with-

out filing a notice with the Collector of Internal Revenue.

You can charge him with operating a distillery without having

a notice posted. You can charge him with keeping liquor in a
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container that does not have the proper stamp on it.

I venture to say that ther "re fifty of them that you

can Join.

Mr. Noltsoff. Kr. Alelander's statement clarifies my

difficulty entirely .

Mr. Toungquist, Form No. 6 is such an indictment'

r,. Zoltsoff. Instead of "the same class of crimes or

offenses," I suggest that the rule ought to read. "inolvin

crimes or offenses of the same class."

Xr. Nedalis. Let us keep the halloved words.

Kr. ioltsoff- That is for the Committee on Style.

Kr. Kedalie. I move that it be exoluded from the CoMMittee

on Style and that ve aocept the language as set forth*

Kr. KoLellan. Suppose you have an indictment like that

and it is alleged in the indictment that they did this jointly,

and you prove that they both did it but that they did not do

it jointly, and there is no evidence that they did it Jointly.

Does the judge have to order R verdict for the defendants?

Kr. Robinson. Nay I answer that in this way, Judge? At

our meeting in September that question was considered and, in

the light of that meeting and our discussion, I sho'ld like to

suggest that at line 4 the word "jointly" be stricken out,and

in line 5, after "offense," i would insert "Vhether they were

acting jointly or independentlY."

The reason I would do that is this. I think that repre-

sents vhat the Committee wanted me to do at the September

meeting, and I think the stenographic record bears me out.

You remegber that your instructions were based on the Washing-

ton case of State v. Dlaokley, in which the faots were that
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the def endmat A had ille'al¥y parked a bus so that it partly

covered the highway. Defendat B came alon9, intoxicated, and

drivins in such a way that ho utruck the bus end killed the

deceased who was coming from the other diractiOn.

In the BlackleY case the indictment joined the defendants

A and B, chaural thMr i rith 541=aughtor of the deceased. in

that case the Gourt, by a zajority in which tmere was & strong

di55 e• , held th a t the joi'de r = d t Cmoptr.

I presented that case to this Committee, and the Committee

felt that that de,siiofu was right, and instructed me to Craft

the rulJe in & way that uctiun by the defendants, vhether they

were actlng jointly or indepelndeotly, would be Sufficieant basis

to join the, as defendat01s ian the "aa ladLO tmexLt.

Mr. MxcIll8. But you are citing a case where you can

,fight as to whether iU is joint or not, but Yoa have got to show

that the vo wrongs are cOncurrent.

BupposO you have a ~ase where they are neiother joil't nor

Ooncurrent. You allege that they are joint, and tht is n*t

proved, thouSh the two distinct crizes are cleYfly shown.

Raven't you gore t.Le Goverjnmet into a prettY fiz? Aren't you

in a situation where the verdict should be ordered for the

defendants?

Kr. Robinson. NoW about the ezpresio "in the same

offense",' They are alleged to have participated in the same

Offense.

o r. Seasongood. It spoils it if you take it out.

Kr. Mclell a n. If you do that, you face a trial difficulty.

11 su fi salgd

Mr. Dea-. isn't it "alleged to have, su if t is alleged,

whether the truth later supports joint action or not, it has
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9been sufficient for the purpose of joinder?

Mr. XcLellan. It is rather tough to try two Beparate

offenses together that have no connuection with each other,

just because they deal Otb the same type of crime.

Sr. Dean. I think it might be tough.

Xr. KeLellan. I do not feel at all sure of It.

Xr. Robinson. That is just the diffloulty. Jest how

would you state the 31ackley case?

Mr. KcLellan. You are stating the case of a concurrent

action.

Xr. Crane. Shall we try to state a case to meet every

particular fact and circumstance? How do we know wbat that will

be?

Mr. Robinson. This Committee wanted me to do that, an I

understood it.

Rr. Crane. I do not think so.

Xr. Robinson. That Is not a fair statement. With due

deference to you, that is not quite a fair statement of what

the Committee was trying to get me to do in the last meeting.

It w&a not to meet a rare c&ac, but it waz to meet a situation

which the Committee felt wac typical; namely, they did not want

to require that the defonduats must have acted -- I think they

used the word "mutually" -- jointly -- but they did say that

they would like to have the rule provide in cas&s of that sort--

not in just that particular case, but in cases of that general

type -- that there be joinder permitted, on the ground that the

evidence would be substantiallY the saame; that thero could not

be prejudice, oro, at least, if there was prejadice against

either A or B, the Court could order that the joinder be changed
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and that separate indictments be brought.

I am simply trying to do what I understood to be the wish

of the Committee.

Mr. McLellan. Even if they agreed with it, you are

putting a case where the acts of the two defendants concurred

in bringing about the result, but you have a rule that covers

all kinds of separate cases if you take out the word "jointly,"

and if you leave it in --

Mr. Crane. Do you think it is a good thing to take out

the word "jointly"?

Mr. Robinson. I am offering that for your consideration.

Mr. Crane. If you take out "Jointly," it reads, "if they

are alleged to have participated in the same offense."

Mr. Robinson. And then insert "whether" --

Mr. Crane. Why do you want to insert it?

"Two or more defenrdants may be accused jointly in one

count of en Indictmentor other written accusation if they are

alleged to have participated in the same offense."

Nov. if they participated in the same offense, they

certainly can be joined.

Mr. Medalie. You have two eituatfons. One is acting in

concert, which is covered by "Jointly." The other is not

acting in concert and perhaps acting jointly.

Let me give you an extreme example, which you can visual-

Ize. A and B zet out to hill X, each separately, not knowing

of the other, and each with a different grievance, One does

not know the other. Bach gets himself an ax and waits in a

place where X will show up, and simultaneoUsly and in the dark,

each at the same instance chops at him, and he dies.
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There has been joint but not concerted action. I think

you would make a ease that could go to the jury where both

could be convicted.

Let us say that thexe were pistols instead of axes and

they were a distance of a hundred yards apart, A and 3 never

having met. I think they could be convicted on a charge of

killing with a joint action.

Mr. Crane. Tbat i1 not excluded.

Mr. Madalie. No. "Joint" covers all that.

Mr. Crane. "Two or more defendants may be accused jointly

in one count * * * if they are alleged to have participated."

Do you leave that "Jointly" in there?

Mr. Kedalle. Yes. "Joint" is more inclusive than "acting

in concert."

Mr. Crane. "Participated jointly in the same offense."

Mr. Holtsoff. In your case they were not joint; they did

not participate jointly.

Mr. Robinson. That would not cover your case.

Sr. Crane. What harm does it do? If they participated,

they did act to a certain extent jointly. Whether they

intended to act jointly or not, they did. I think it is

refining it a little too Auoh Lo take it out.

,"Participated jointly in the same offense, whether the

offense arose from the same act or transaction, or from two or

more acts or transactions * * * involving the same class of

crimes or offenses."

What is the matter with all that?

Mr. Medalie. You want to know whether "participated in

the same offense" covers it. Suppose you leave out the word
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"Jointly."

say, two of us, each not knowing What the other is doing,

pours arsenic into a man's coffee or beer. We will make it

beer, because that is ; Court of Appeals case. The man died

because of the poison given by each. He did not die twice; he

died once. One grain of arsenic from me is as good as & grain

of arsenic from Mr. Holt5off. We both participated in the act

10 or tranSaetion. The act or transaction Is the act or transac-

tion by which the man died. His dying is the Lmportant thing.

Mr. Foltzoff. The word "Jointly" should go out.

Mr. Kedalie. I do not think the word "Jointly" is neces-

sary, but they participated in the same wt or transaction.

Would that cover your Washilngton case?

Mr. McLellan. When you got "Jointly" out, then read your

last three lines.

Mr. Crane. "whether the offesae arose from the same act

or transaction, or from two or more acts or transactions

connected together or from two or more acts or transactions

involving the same class of crimes or offenses."

Xr. Holtsoff. LTnder that last contingency you coQuld join

two defendants, each oommitti-ng, say, a separate forgery, a

separate act of counterfeiting, vith no connection between the

two.

Mr. Crane. "Tvo or more defendants may be accused jointly

in one count of -in indictment * * * if they are alleged to

have participated in the same offense."

What is the object of all the rest of that, vhether the

offense arose out of the same act or transaction or two or

more acts or transactions? If they participated, it does not
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make any differeneOO

Mr. McLellan. But when yoU qualify the Mare offense by

the last o1suse in the sentence, I am afraid you are getting

into trouble.

Mr. Holtzoff. Why not* stop after the word "offense" at

line 51 and strike out the rest of the Bentefne?

1r. XcLeI1$. Vill you say that again?

Mr. 1cltzoff. 9trtke cut everyt-hbn after the word

"offense" in line 5, and put a period after the word *offense.*

Mr. NedAlie. Can we check that with 557?

Mr.Robinson. I have been wanting to get a word in about

557, because 1 t.h1nn1cit is 4. t material. 557 really applies

to the joinder of an offense in (c), but the same language has

been applied in 31(a), with the idea that the application on

Joinder of offenses vould be equally applicable. If1 it is not

neces5sary I thinnka should leave it cuu.

Mr. Medalie. Somebody else is looking at the book now,

but let me ask a question with reference to the words after

"offense." Are they in 557 in any form?

Mr. Robinson. Yes. In other vords, the language of 557

begins, as you see it down in (o) --

Mr. Medalie. I am talking about (a).

Mr. Robinson. Let me refer to (c), because that is the

ansver to your question. (c) is 557 exaetlys

"When there are several charges against any person

for the same act or transaction," et cetera.

557 also includas (d), beginning at line 21.

All that is changed from 557 in 31 (c) is the addition of
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the words "or informationf in line 19 and in line 20, becauSe

the old section 557 applied only to indiotments and, in view

of our extension of the use of informationa, ye should, of

coursfeý, add "Informattors."

MXr. Holtzoff. Is 557 limited to joinder of offenses and

not to joinder of defendants?

Mr. Robinson. We just got through saying that.

Mr. MedalJe. Where do you have jolnder of defendants in

the existing statutet

Mr. Robinson. 557.

Mr. Kedalie. Both for (a) and (0)?

Mr. lobinson. IThere is no otttute on joinder of defendants.

I misunderstood you.

Mr. Medalie. There is no statute that provides for joinder

of defendants?

jA1ir. Robinson. There is no statute; it is eommon law.

Mr. Crane. Why can't we stop with "offense" and take out

the rest of that sentence?

Mr. McLellan. Kay I ask one thing, and then I promise to

keep still?

1 do not see any harm, instead of putting the period after

"offense," in making the rule a lattle more far-reaching by

putting the period two lines farther down, after the word

"together," and leaving out everything afterward.

Mr. Orsne. I do not see that it adds anything to it.

"whether the offense arose from the owe act or transaction,

or from two or more acts or transactions conneeted

together."

If they are connected together, it must be the same



33bb

offense.

Mr. Robinson. I favor the Judge's suggestion, because I

do not think most lawyers or judgea would take Mr. Xedalie's

casco tu.e twio-a.- &L. iol- Ua1d~) zn~ ay tzkat siuch a case

would be included up there in lines 4 and 5.

Mr. Boltsoff. I think that perhaps would be an improve-

mont.

Xr. 1401401"A I tuini( U*mlo It a li.ttlij better.

Mr. Crane. "whether the offense arose from the same act

or transaction, or from two or more act& or transactions

connected together."

Mr. loltsoff. Snouldn't that be "out of" instead of

"from" ?

Mr. Robinson. There again we are uaing the lanSuage of

557.

1M r. Roltsoff. The civil rules use the langUage "out or."

Kr. Crane. Is t~hat satisfaotozy? To keep the words dowe

to "together"?

If we goet rid of this section, we will then adjourn.

Mr. HoltsOff . I suggest that we just say "a written

a£cusatlon" in line 3.

Mr. Grane. Why not leave it "indictment or other written

accusation"?

Mr. Youngquist. The Committee on Style can take care of

that.

Mr. Crane. Those in favor of the phraseology of subsection

(a) as it reads down to the end of the sixth line, ending with

the word "together," and the word "jointly" being taken out on

line 4, and striking out the rest of the sentence, say "aye."
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It is carried.

Can we get rid of the rest of the section? All in favor

of that, say "aye."

Mr. McLellan. There is one trouble with that. In the

last sentence you have "in separate counts,* and up above we

have been talking about joining in one count of an indictment.

Mr. Beth. Why not strike out all of line 9 except the

last word?

Mr. Crane. "If such defendants are accused in separate

written accusations; the court may order the written accusa-

tions to be consolidated for trial."

I think that is all right.

Mr. Youngquist. The same language in line 19.

Mr. Crane. Well, we will take that up later.

All right, gentlemen. That disposes of subsection (a)

of Rule 31. We will stop there.

Does anybody want to continue?

Mr. Holtsoff. I move we adjourn until 8 o'clock.

Mr. Crane. I will come at 8 o'clock if you all promise

to be here.

(Thereupon, at 5 o'clock p.m., a recest was taken until

8 otclock p.m.)
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EVENING SESSI ON

attig (The Committee reconvened at 8 o'clock p. m., upon the
ha

expiration of the recess.)

The Chairman. Shall we start, gentlemen, or wait Just a

minute or two more?

Mr. Glueck. It was 8 o'clock that we were scheduled to

resume.

Mr. Robinson. Mr. Wechsler was very much interested in

this Rule 31, that we were on.

Mr. Seasongood. We can go ahead now and come back to that

later.

The Chairman. What is our next item?

Mr. Robinson. We can leave that. We can pass 31 until

Mr. Vechsler comes, and in the meantime start with 32.

The Chairman. Did we approve all of 31?

Mr. Robinson. No.

Mr. McLellan. Just 71-A.

Mr. Burke. I move that Rule 32 be adopted.

The Chairman. It is suggested that we pass Rule 31 until

Mr. Wechsler gets here and that we move on to Rule 32. Is

there any comment on Rule 321

Mr. Robinson. My question about that is whether the

Committee feels that since this deals with dismissal, it should

be placed with Dismissals, or should we leave it because it

deals, too, with misjoinders. Perhaps it should be a subsec-

tion under 31.

The Chairman. Suppose we concern ourselves, Mr. Robinson,

in the first instance, with the contents of it. Is there any

criticism of the content?
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2 Mr. Longsdorf. I should like to make an observation

corresponding to one I made a while ago or this afternoon.

This reads:

"Defendants may be dropped, or in proceedings by

information defendants may be added, by order of the

court."

Again, if the informatlionw as the result of a waiver, the

additional defendants might not be willing to join in the

waiver. I don't know whether or not that needs a saving clause.

I am just suggesting it for consideration.

Mr. Robinson. Mr. Longsdorf and I have discussed that

point, but so far neither of us has been able to convince the

ot her on it.

Mr. Longsdorf. That is why I am asking for consideration.

Mr. Robinson. At present I feel that we have the qie stion

taken care of. The point goes back to what has been s aid about

the Bayne case and other cases with regard to the changing of

indictment s or amending of indictments. An information, on t he

other hand, bein6 the act of the United States Attorney, can be

amended, as we agreed on previous rules this afternoon.

That amendment may take the form, in the case of informa-

tions, of adding or joining defendants. The first line reads:

"Misjoinder of defendants is not ground for dismissal

of a criminal proceeding."

I think that is generally acceptable. It incorporates what

is in the American Law Institute Code to the same effect.

In the next line -- "Defendants may be dropped" -- I take

it that that is clearly within the power of the judge at any

time. He may dismiss the proceeding as to one or more defen-
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3dants. Or if he proceeds by information, defendants may be

added. Of course, you can't add defendants to an indictMent.

VMr. Burke. Aasn't that been covered by Rule 30, at the

bottom of the page? Wfe redrafted that rule today vhiih pro-

vides for the addition of defendants- It seems to me that it

is repetitious to that extent.

Mr. Robinson- perhaps you are right- What would go out-

Mr • Burke • The secOnd sentence-

Mr. Robinson. Did we?

Mr. Burke. yes. If the amendment is the way I recall it,

it would provide for any amendment.

Mr. Longsdcr f . I do not think the saving clause would

save the right to indictment. T1e constitution would do that.

It might save our faces.

r.* 1urke. As I recall the amendment down here -- I don't

have it here -- the substance Of it was that you ould amend

the information or complaint at any time as to any matter ex-

cept as to adding or subtracting defendants-

Xr. McLellan. Fxcept as to adding.

Mr, Burke. Was it only adding?

Mr. McLellan, That is all.

Mr. Burke. Then, it must be done prior to the trial.

Mr. Holtmoffe The text said that the court maq permit

the information or complaint to be amended at any time, except

that an amendment adding a defendant or defendants may be made

only before the trial. That is the one that we adopted earlier

today. Dean. If we are 6o0ng to have anything about adding,

should it not be in one place instead of in two rules?
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14 Mr. Holtzoff. In view of that other rule, this seems to

be repetitious. The second part of that second sentence is

repetitious.

iv. mcLellan. Now the United States Attorney has the

power to nolle pros. Do you want to put in that defendants

may be dropped? He can nolle pros as to certain defendants,

eantt he, under the other rule?

Mr. Robinson. Yes. I suppose the reason for our placing

it here would be that we are trying to consider the correction

of misjoinder, which follows in the first sentence, suggesting

expressly to the Court that if there has been misjoinder, while

he may not dismiss, still he may drop a defendant or defendants

who have been improperly joined.

Mr. McLellan. Then, why not put a period there and drop

the rest of the sentence?

Mr. Robinson. In other words, put a period after "dropped"

Mr. Holtzoff, I don't think you need that there, because

it is covered by the prior rule.

Mr. Robinson. I was just about to read what goes out.

Mr. Glueck. What goes out?

Mr. Robinson. May we take care of Mr. youngquist's sigges-

t ion?

The heading of Rule 32 is:

"Wisjoinder and Non-Joilnder of Defendants."

In that case you can't say you will drop the defendants.

Mr. Youngquist. Is there such a thing as non-joinder of

defendants in criminal proceedings?

Mr. Holtzoff. There is not.

2 6r. Youniquisz. it seems to nae that that could apply only
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to failure to include necessary parties in a civil suit. I

think that that "non" should come out.

Mr. Robinson. What else? We would still have the

problem of what to do about dropping a defendant.

Mr. Holtzoff. I dontt think you need that# because the

dropping is a part of other rules. I think you can dispense

with that whole second sentenoe,

The Chairman. What other rule covers it?

Mr. Holtzoff. The rule as to nolle pros. We adopted a

rule on nolle pros this afternoon.

Mr. McLellan. In this repetition it calls attention tD

what you can do about misjoinder. It has that advantage.

The Chairman. Might we not in the interest of brevity,

If it has that purpose, 
cover it in a note and refer to the

other rules?

Mr. Robinson. I suggest you put a period after "added"

and say:

"Any proceeding against a defendant may be severed."

Mr. McLellan. I don't know what that means. W hat do you

mean by "severed"?

Mr. Medalle. To be tried separately on the same indict-

ment.

Mr. McLellan. If that is that it means, that is all right.

I guessed that was what it meant, but I don't know whether you

could do something by way of severance.

Mr, Medalie. Except give them s eparate trials.

Mr. Holtzoff. Haventt you another rule on separate trials?

Mr. Robinson. Yes. I think whenw e come to that, we can

see. At the present time, I don't think we should say we should



368

6 drop this.

Mr. Youngquist. I would suggest that the title read:

"Misjoinder and Severance."

I would strike out "of defendants."

iUr. edalie. There ia' t any such thing that anyboOy can

be a6reed about in connection with non-joinder.

The Chairman. Well, this reads:

"Misjoinder and Non-Joinder of Defendants. Misjoinder

of defendants is not ground for dismissal of a criminal

proceeding."

Is there any objection to it thus far?

(There was no response.)

The Chairman. Going on;

"Defendants may be dropped ** * "

Whether that is necessary will depend on another rule.

Mr. Robinson. Perhaps so.

Mw. kedalie. That is something else. A may object to

bein6 tried with B. B may object to being tried with A.

Nevertheless, if they have not been properly joined, each may

be tried separately. Therefore, with the exclusion of t1a

second sentence you have a particular situation -- and very

particularly where you safeguard the defendant's right in

another section -- to require a severance in the interest of

justioe.

Mr. Uoltzoff. You mean you cannot drop a defendant in a

criminal. case.

Mr. Youngquist. Dismiss as to him. That is what you

really do.

. L-cLellan. You just nolle pros, if you want to, or
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yoU can hold him and try him later.

The chairman, is there a Taotion to strike the second sen-

tence?

Mr. Holtzoff- I so move.

The Chairman- It has been 0econded. All those in favor

say Aye; tVhose opposed, No. It Is unanli.ously carried.

V~hat about the last sentence? Tha question is whether

that does not come in some subsequent rule.

mr. Robinson. Mr. TAedalla s'Vgested that it was not

covered by a later rule becaseC it 13 covered here.

Mr. medalie. 1n. other words, where there has been mis-

joinder, the Court ca" cure the error by gving the man a seP-

arate trial rather than by taking action againet the aeousa-

t hion. he Chairman. May I suggest, for the COmTmittee on Style,

that as to the last sentence it be recast in the active voice?

Mr. Dean. And that it refer to the subject of mls-

joinder. As it is now stated, it is pretty broai.

Mr. Robinson. And to say, "may be granted a separate

trial by the Court."
•ir. •Aedalle. Te word "severed" covers it.

r'. Robins8onl. I iow it covers it, but it is technical-

Mr. medalie. But everybody who practics Federal criminal

]aw knows the meaning of the word "sever." That is, he is not

tried with other defendants and expects on the basis of statis-

ties that he Will never be triedbut he may be.

The Chairman. On the rule as amended$, are there any fur-

ther remarks? If not, all those in favor of the rule as

amended will say Aye; those opposed, No. It is carried unan-
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8 imously.

We will now go back to Rule 31. I understand that Mr.

Wechsler had some question about Rule 31(a).

Mr. necholer. My queston, nMr. Chairman, related to the

words in line 3, "in one count." It seemed to me that there

was no reason why the accusation of more than one defendant in

the same written accusation should have to be put in one count,

and I don't know whether it was the Reporter's intention to

limit this permissive joinder to the case where you were deal-

ing with one count, or whether it was his intention to permit

it for one count and a fortiori for several counts, but I think

it should be made.clear.

mr. Glueck, In a single count.

Mr. Wechsler. There are really two separate problemst

joinder in one accusation, and secondly, joinder in one count.

I am not sure we need even address ourselves to joinder in one

count.

Mr. MeLellan. Why not call it "in a single count"?

The Chairman. Does that meet what you have in mind, Mr.

Robinson?

Ur. Robinson. Not quite. Tts difficulty there was, you

will see, in tryirg to use very few words in expressing this

idea that you might have an indictment in which there is only

one count. That is, it is not called one count; nevertheless

it would be just one indictment. Certainly in that case you

would wish the defendants to be accused jointly.

Then, if you have an indictment which has two or more

counts, you likewise would wish to provide that in either of

those counts or in both of them you could join two or more
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9 defendant8s-

AXfter talking to Mr. WechsIer about this two hours ago, I

thought that possibly this would take care of it.

Mr. Wechsler. Two or more defendants may be accused

jointly In -- You can't say "a sing3e indictmente or "an indict-

5 ment avinlg only one count," because that is difficult; that is

not quite what you mean.

Mr. Mcbellan. "In a sing3e count of an indictment.

Mr. Wechsler. Would that cover, Judge, an indictment that

had only one count?

Mr. McLellan. Yes.

yr. Seth. Why not leave it out altogether or else say

"alleged jointly to have participated"?

.ir, Robinson. Would the reader understand that we meant

that they could be joined either in one count of the indictment

or in a single count?

Mr. Waite. "Two or more defendants may be accused jointly

in an indictment or in any other written accusation, or in any

count thereof."

Mr. Robinson. If you make it that long, I might join with

someone to use "written accusation" at this point.

Mr. McLellan. That would not cover putting two defendaits

in a single count.

Sr. Robinson. I bdlieve it does, as I understand kr.

Waite.

"Two or more defendarts ray be accused in a written

accusation or in any count thereof."

Does that help, iar. vechsler?

mr. Nechsler. Yes, that meets my point.
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10 Mr. Robinson. Your second point had to do with the use

of the term "jointly."

That raises tile question, ýI. Chairman, in this type of

case where you have parties acting in such a way that their

joint action constitutes a single offense, but they do not in-

tend to cooperate in bringing about that offense. There are

numerous instances of that.

You will remember the case that I spoke of at our September

meeting, the Pacific Highway case, reported in 70 Pacific Second,

799, a case in the State of Washington in 1937, where one of the

defendants was driving along the Pacific Highaway, stopped, failed

to get his bus off the highway, and illegally left it so that it

projected out or covered a large part of the traveled portion

of the pavement.

Then the second defendant, whom I shall call B -- the first

one I will call A -- drove up from the rear -- he was driving

while intoxicated -- and recklessly struck the bus.

Through the illegal act of A and the illegal act of B, C,

who was driving from the opposite direction on the highway, was

struck and killed.

In that case -- the Blakeley case -- the Supreme Court per-

mitted a joinder of A and B.

I tried to use a term mutually expressive, because in its

opinion the Supreme Court used the language that "They acted

mutually or participated mutually in the offense."

That went out, and I think properly so, after discussion

by the Committee, so in this draftin line 16 the term "Jointly"

is used.

Just before t he evening recess the question was raised
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whether we could not get along without "Jointly'" Judgo

McLella-n suggested that if they participated in the same of-

fense, they would have to be particpating Jointly.

Am I putting it correctly, Judge McLellan?

mr. McLella8n. Not oxactlY, but I will not take tho time

to go over that discussion again.

fir. your4quist. But not in concert.

Mr. Y aite. Has anybody objected to striking out "jointly"?

Mr. flcLellan. We struck out "Jointly" in the third line.

Now you are talkingabout it in the second line?

mr. Robinson. No, it was in the fourth line.

Mr. Crane. It is not necessary where you had to partioi-

pate in the act.

Mr. Holtzoff. In that Washington case they did not par-

ticipate jointly.

Mr. Youngquist- As I understand it, the reason why we

struck out "Jointly" was to preclude the possibility of it

being thought necessary that they be acting in concert.

1r. Crane. Yes. I thouiht we strucic that out pretty well.

Mr. Youngquist- I think it is all right.

The Chairman. Is there any motion addressed to Rule 31(a)?

mr. Crane. We carried it.

The Chairman. All right. 31(b).

Mr. Robinson. That reads:

"The Court may order such separation of joint

defendants or such groupings of joint defendants in sep-

arate trials as shall be conducive to a fair trial for

each defendant and for the Government-"

Mr. Holtzoff. I move that we strike out the last seven
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"For each defendant and for the Government."

Put a period after the words "fair trial."

Mr. Robinson. I put them in -- of course, they may go

out, if you wish -- but I put them in with due deliberation.

I felt that all too often it might be that in the argument on

the point, the whole thing woutd be argued as though it were

only the defendant who was concerned, whereas my own experi-

ence has b sen that in matters of that sort the Government

interest is involved as much as the defendant's.

Mr. Holtzoff. I agree with you,, but I thought the words

"fair trial" meant fair to everybody.

Mr. Rubinson. They do, but in the actual combat in the

court room I am not sure that the defendant would realize that

the Goveranment is entitled to as much consideration in this

matter of joint trials as the Government really is.

Mr. Waite. I think the Reporter is right. I think it is

a very wise bit of propaganda.

Mr. Medalie. We do not want propaganda in the rules.

Mr. Waite. Of course we do. That is vhat nine-tenths cf

the rule a are.

The Chairman. Are there any further motions addressed to

Rule 31(b)?

Mr. Medalie. I move that "for each defendant and for the

Govermnent" be stricken.

ilr. iHoltzoff. That was my motion.

The Chairman. Is there any further cminent on that

motion? If not, all those in favor of the motion say Aye;

those opposed, No.
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13 The Chair is in doubt, having voted loudly himself. All

those in favor will please raise their hands.

The Chair is no lon~er in doubt. The motion is carried.

1Mr. McLellan. I now move that as thus deleted, (b) be

approved.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor of the motion say Aye;

those opposed, no. The motion is carried.

Rule 31(c).

Mr. Robinson. That is: "Permissive Joinder of Offenses."

This is the exact wording of the Act of 1853, which is

now in the United States Code# Title 18, Section 557:

"When there are adveral charges against any person for

the same act or transaction, or for two or more" --

Now, the word "acts"here has been left out in the Mimeographed

sheets and should be added --

"-- acts or transactions connected together, or for two or

more acts or transactions of the same class of crimes or

offenses, which may be properly Joined, instead of having

several indictments" --

The only change from the old Section 557 is to add: "or informa-

tions" at that point, because the old statute refers only to

indictments --

"-- the whole may be joined in one indictment or informa-

tion in separate counts."

The Chairman. Are there any suggestions?

Mr. Youngquist. I suggest the excision in line 19 of the

phrase "instead ol' having several indictments or informations,"

in order to conform to the action we took in line 9 of Rule
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!4 31 (a).

Ir. IRobLus,,n, I do not soe any ownection there,
1&. Dean. It in tbo samo lanuuae as Is used in line 9.
Ur* Tloltzoff. It is surplusage.
Mr. Robinson. Hfere is what I really should say; I should

say thae £ think the reason for retaini±g It here is Just thesame as It was in line 9: naiely, that you do have the words ofa estaute there whIch hove received almost eighty years of adju-
dication in Federal courts, and T do not see Just why we should
change that languaee without having some reason other than a
change of rtyle.

Yr. Holtzoff. I think that that is a very poorly worded
statute.

Mr. Robinson. It has worked awfully well.
Mr. floltzoff. I know, but there are two or three otherthings In the statute that I think require clarification.
In line 1S I want to address myself to the clause "which

may be properly joined.'

i~ tobinson, rhat is ri,6ht.
Yr. .1oltzof£, I think that Is sort of begging the ques-ti on. 7here is no statement of what may be Properly joined.That assumes something back of this rule. After al 1, I do notthink we should perpetuate an old statute in these rules,These rules are supposed to be a statement of the entire proce-dure as It is going to be, and I think we ought to clarify or

explain what may be properly joined.
Mr, Robinson. I should like to have the permission of theCommittee again to ,all upon 114r, Alexander# beoause I know thatMr. Alexander has given very careful thought to the inclusion
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15 of that clause "which may b e properly joined."

Mr. McLellan. Of course, we want to hear from Mr.
Alexander, but when you leave this in here, all you say, in
substance, is that they may be joined if they may be properly

Joined.

M•r. Robinson. That is right. That is the argument that
has been made about that statute for eighty years.

Mv••. Roltzoff. I think we ought to state what the rule is--
what may be properly joined.

Mr. Glueck. Hasn't that now been adjudicated?
Mr.Robinson. The result of it is to say -- I think Mr.Alexander will bear me out -- that these words are not harmful;

they are recognized and accepted.

Mr. Holtzoff. I don't think they are harmful. I claim
that they should be explained. The mere fact that the words
have been construed by a long series of decisions is no reason
for not stating what the words mean, because the function of
the rules is to contain within one set of covers, in so far as
it is possible, a code of Federal criminal procedure.

Mr. Youngquist. It occurs to me that the preceding lan-guage, in 31(c), sets out the rule which may properly b e used.
We do not need any further explanation, because the preceding
language itself defines that which may be joined. 31(c) is on
Offenses, kir. Chairman.

TV~r. Glueck. My question was whether lines 15 to 18 really
exhaust the possibilities. I agree with Mr. Holtzoff that, if
Possible, the rule should exhaust all the possibilities. I amJust wondering whether others have arisen and been adjudicated.

Mr. Holtzoff. I think this probably exhausts it.
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Mr. Youngquist. We might ask Mr. Alexander about that.Mr. Alexander. I think it covers everything. It has beenvery workable. We faced an argument on that language, the
Words "Which may be properly joined."

That is simply a statement that you can join such offensesas would be Joined at common law and has given the words nomeaning in the interpretation of the statute. They said therewas language in the statute and that Congress must have hadsomething in mind, so they paid no attention to that.
Mr. Holtzoff. I move that it be stricken out.
Mr. Medalie. I second the motion.
Mr. Alexander. Although it has been interpreted as Mr.

Robinson s tated.
Mr. WJechsler. Has there been an interpretation of thephrase "which may be properly Joined" as distinguished from aninterpretation of the statute as a whole? If there has, itseems to we we ought to know what we are throwing out before

5 we throw it out.
If there has not been - it the words are mere surplusageor simply tautology -_ then I think they can Properly go. Itoccurs to me that the language might mean, in the absence ofsome reason why the Joinder would work injustice in the partic-ular case, a kind of general qualification. If that is so, itmight be well to put such qualification in, although I wouldrather see one that said that in so many words.

Mr. •ictellan. It looks to me -- I don't think I under-Stood it; it was clear before -- that you are leaving in therelanguage which says, "They may be joined if they may be Joined,"hich, no matter what Congress has donelooks foolish for us.
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17 Mr. Glueck. It might mean "which for other reasons may be

properly Joined."

ir. ledalie. It means that in the category recited up to
that lan6uage you may have a joinder, provided over and above
that mere statement of category there is some reason why they

can be properly joined.

If those categories are correct, then you need nothing
more. You do not need "which may be properly Joined," be-
cause you provide for joinder under those conditions.

"The same act or transaction"; "two or more transac-
tions connected together"; "two or more acts or transac-
tions of the same class of crimes or offenses";

three cases where there may be joinders.

The Chairman. May we request the Reporter and his staff
to look that up and see ;,hebher there are any other cases than
those eovered in lines 15 to 17o, and then, subject to the re-
port, nmay we proceed to xote on this motion tentatively to
strike out "which may be properly Joined"?

Mr. Robinson. 'We have already looked it up, and I might
Just refresh your minds on it now. There really has not been
much adjudication of it, though there is a Missouri case,
Dolan vs. United States, 137 Federal, and Kidwell vs. United
States, 3P Appeals District of Columbia 12.

In this section, vtich authorizes that paragraph "When
there are several charges against any person for the same act
or transaction, or for two or more transactions connected to-
gether, or for two or more acts or transactions of the same
class of crimes or offenses, which may be properly Joined,"
it is not intended by the whole phrase to limit the Joinder or
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18 the consolidation to charges which might have been joined atcommon law, but merely to vest the trial court with discretion

to refuse to permit a Joinder or a consolidation where it would
prevent a fair trial or be an injustice to the defec dant,

Mr. ,echsler. That is precisely my point. The phrase canbe given the meaning of a discretion on the part of the trial
court to forbid the joinder where, in the circumstances of a
particular case. it may work injustice.

It is easy to think of an example of that sort. Supposeyou have a series of forty or fifty charges against a particu-
lar defendant. They are all of the same class of crimes or
offenses, but the thought of getting a fair trial on al ofthem, in view of the number, is simply fantastic under those

circumstances.

Mr. Holtzoff. Does not the severance provision take careof that -- the provision as to severance or trial?
Mr. Wvechsler. What do you sever?
Mr. kedalie. Mr. 'Vechsler has made a good point.
Mr. iioltzoff, I think it is a good point, too, but Ithink it is taken care of by the rule on severance.
Mr. Medalie. It depends on how sensible and capable thetrial judge is. You have got to allow him to show some

ability and some practical judgment"
In 193ý the State of New York adopted a statute more orless like the thing we are now discussing. Thea blest criminal

Judge around New York, who retired a year ago, was Judge Knott,a very practical, sensible judge, who had had long experience.
He would get an indictment with about forty, sixty, or ninety

counts in it.
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19 Then, Judge Knott would say, "You have enough; you don't
need to prove the other counts; in fact, I won't let you."

Knott was what was generally -onsidered a convicting judge,
nevertheless a fair one. You may sill be a fair judge although
a convicting judge -- a convicting judge of guilty persors.

Or if evidence was given as to many of the counts, he would
say, ".Sow, in going to the Jury, I am going to submit your six

counts out of ninety-three."

In other words, what is provided hero -- "which may be
properly joined" -- in sofar as it applies to the cases is
that the discretion as to w.hat is fair to a defendant, so as
not needlessly to ovesrwhelm, so as to be convicted of every-
thing, is left entirely to the trial judge, even though that is

not included.

As I remarked this afternoon, I do not care what we put
into these rules; I know what the judge's part is in the case.

Mr. Holtzoff. If we want to convey that thought --

Mr. Medalie. Why convey it? Why don't you allow acme
exercise of good sense on the part of capable judges of exper-

ience, who want to be fair?

Mr. Holtzoff. "Which may be properly joined" does not
convey the thought you have in mind, Mr. Wechsler?

Mr. Wechsler. You have a clerical problem in the matter
of drafting here. I agree with Mr. Medalie. This Is an impor-
tant problem in the way of criminal procedure. It is going to
work all right. What we have to do is take the existing job
and either retain it or change it. If we drop out that phrase,

"which may be properly joined," if the phrase has had the mean-
ing of vesting discretion in the trial court, then, in strictly
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evince an intention to destroy discretion, which, it seems tome, is Productive of litigation which won't amount to anything
in the end, or it is not the riLht way to proceed.

Mr. Tioltzoff. If we want to continue discretion -- and Ido not object to that -- I think we ought to change the phrase-ology, so as to cure an ambiguity in that clause. I certainly
think it should not stand as it now is. It should either go
out or else be amended.

Mr. Wechsler. I agree with you.
Mr. Holtzoff. We are turning over a new leaf; we do notwant to perpetuate poor Phraseology and poor draftsmanship in

these ruje s.
The Chairman. We are conversing around it, but we are not

progres sing.

IMr. IcLellan. There is a motion to strike out the words
"which may be properly joined."

Jýr. Dean. I have one suggestion which will take care ofM&r. Wechsler's problem; that is, to have Section (a); then tohave Section 'c) labeled (b); then take (b), which deals with"Joint or Separate Trials of Defendants," and so reword it thatit covers also separate trials of the same defendant where thatdefendant is charged with more than one offense, which, as wehave the language now, "shall be conducive to a fair trial."
Mr. Wechsler. I agree with you. That will meet the

problem entirely.

The Chairman. Now, will you state that in the form of a
motion?

.Dean. should like to make that in two motions:



21 Pirst of all, that (o) be labeled (b) and that it be amended to
read, in line 18, after the word "Offenses,"

"Such charges may be" -.
striking out the rest of line 19 --

"%-Joined in one indictment or information in a separate\

count."

The Chairman. All right. Now let us have Your other

motion.

Mr. Dean. Second, that the Present (b) be labeled (c)and be amended to read, after the words "separate trials" in

line 19:

"Separate trials of the same defendant, where the
defendant is charged with more than one offense."
Mr. Medalie. I think what you really want to get is this.-
The Chairman. Are we addressing ourselves to Mr. Dean's

substitute motion?
Mr. Medalie. Yes. That, of course, deals with the orig-inol and auy other alteration that may be made there?
The Chairman. That is right.
Mr. ledalie. If a man is charged in ninety counts, prop-erly Joined, according to the three categories set forth in (c),before you get to the wrds "'which may be Properly Joined," andit is not fair to trj him on ninety counts and he ought to betried on only twenty-seven counts, give the Court the power inhis discretion to take such action as he thinks fair in the way

of cutting down the number of count a.
Now, actually the Judge does not know, and he won't knowuntil there is a trial, and only at the trial can he make thatreduction. Nowh, if you wish expressly to give him the power
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22 that you knw he has anyhow to cut them down, then give him the

power, at the trial or otherwise, to cut down the number of
counts on which a defendant has to go to trial. If we mean

that, we ought to say that.

Mr. McLellan. When you cut 6own the number of counts,
what becomes of the other counts? Are they retriable or tried

later?

Mr. Medalie. That all depends.

AW. 1*tcLollan. No defendant would stand for that* He would

ra'hor 60 on his w;ilole ninety courts.

Mr. 1edalie. No. i will answer that as to the legal

proposition and then as to the practical one.

As to the 3egal proposition, if he severs al l counts be-
fore testimony is taken, then there is no jeopardy. Those

counts stand, and he is to be tried, if they ever try them on

another ooccasion.

Practically, we know, as I said before, on the basis of
statistics, that if there is a severance, he has one chance in
a hundred of ever being tried on what remains. He will not be
tried unless there is great public necessity for trying him, at

least in the opinion of the prosecutor.
7 I. Oean. isn't that one of those instances where we want

to &ive the trial judge power to dismiss?

Yr. *Tedalie. The thing I can't understand is how the
trial judge, even if you gave him power, could soberly exercise
it with competentness and the correctness of his judgment with-

out knowing all about that case.

Mr. Dean. He could not; but if you gave him power to dis-
m iss it at any, time in the proceedings for good cause shown--
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23 11r. Medalie (interposing). In the trial. The trial
started, Jury mpanlelod, witnesses sworn; and if either before
the case goes to the Jury or when it goes to the Jury the Judge
withdrawn certain counts from the consideration of the Jury,
there is a dismissal.

Mr. Dean. TMat is right.

ir. Medalie, Whether he acted rightly or wrongly, fairly
or unfairly, that is an end of thee e counts for all time. He
has that power, even if you do not put it in here.

Mr. Holtzoff. If there is an acquittal, can't the defen-
dant be tried on the other counts?

Mr. McLellan. No, because the trial s tarted.
Yr. Z,7edalie. If you want to make it specific and clear,

so that there will be no question about it, though I think
there is no necessity for it, you may make a provis on here, by
a single sentence, that, in the interest of Justice or of fair-
ness,the Judge may Withdraw certain of those counts, eves ifproved. That is what you can do. But good Judges will do that
anyhow, whether you put it in or not,

One of the reasons for doing it is that a Judge who hastried many cases will say, "How on earth is that poor Jury go-ing to pass on ninety counts? I A 11 make it easy for them, orI will be fair to che defendant, and submit only eight counts,"
kr. Ulueck. why can't this rather depend on "separate" inlire ?? Or. "which may in fairness to the defendant be properly

Joined"? Or, as Mr. Youngquist has it, "which may in the Judg-
went of the Court be Properly Joined"?

The Chairman. I think we should take some aetion on thlo

now*
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24 Mr. Medalie. I think this is an important question, Mr.
Chairman. I really think it is an Importaa t question, andI
would like to answer the point raised by Mr. Glueck.

The Chairman. All right.

Mr. Medalie. When you ask the court to pass on what is
fair in the Joinder of counts in a single indictment, the court
does not have the informatU on on which to pass on it. He can-
not do it unless he is at the actual trial.

As Mr. Wechsler pointed out, we are dealing with a ques-
tion of what is good pleading. In dealing with good pleading,
you can t t decide this question of fairness in advance of the
trial. Therefore, you should make no provision for it.

Mr. Youngquist. But aren't you always deciding the ques-
tion of severance before trial, and doesn't that have the same
character as what we are talking about?

Mr. Medalie. Yes, but when you decide the question of
severance, you are not deciding the question of pleading.

Mr. Youngquist. Such pleading is all right in either case.
The only question is whether it is proper under those particular
circumstances to have the two counts tried together or whether

they should be tried separately.

Mr. Glueck. ihat is right.

Mrs. Holtzof&. That practice of Judge Knott's is never
followed in the Federal court. Take an indictment of fifty
counts. I dontt understand uhat any Federal judge would with-
hold any counts from the Jury, no matter how confusing it may

be to leave ZUiIy Cougats Ldo -he jui~y.

Iia,. tedalle. I thLin Laery Andarson used to do practioal

things like ýhat#.
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25 Mr. McLellan. I don't think any Judge has the right or
has the power to do it. He can in a single case, when the
evidence is overwhelmingly in favor of the Governmentorder a
verdict for the defendant, and nobody can do anything about it.
But he las no right to do it, even though he has power; and he
has no right to say to the Government, "You have fifty counts
here, but the jury, though There is evidence on all of them,
will be permitted to return a verdict on one or two or three."

Tie is exercising a power, but he is not exercising that
power rightfully, any more than he is when he orders a verdict
for the defendant when he knows that there Is abundant and sub-
stantial evidence for the Government against the defendant.

Our conceptions are entirely different. I have to proceed

on that notion.

Mr. Robinson. As a matter of practice, Mr. Medalie has
mentioned ninety counts. In People vs. Luctano, in an opinion
affirmed by Judge Crane, there were ninety counts, and there
was conviction on sixty counts. The sentence was from thirty
to fifty years, which nobody thought was too much.

Mr. Glueck. I move to amend Mr. Dean's motion, if it :b
6 possible to so move, by inserting in line IF, after the word

"may," the words "in fairness to the defendant."

Mr. Holtzoff. There is still my motion ahead of that to
strike out "which may be properly joined."

The Chairman. We will record each of these as substitutes,

if the Committee is willing.

I will call for a vote, first, on Mr. Glueckts motion,
which is to amend the latter half of line 18 to read:

"Which may in fairness to the defendant be properly



26 Joined."

Are you ready for the vote on that motion?

&r. Medalie. Kow do you decide that?

Mr. Glueck. In the Judgment of the trial court.
Mr. McLell. 'A'e are talking about a series of indictments.

Now, if they put in too much, and the Judge says, "I don't think
that is fair to the defendant to have so many counts," what does

lie do?

Mir. Glueck. It is for the purpose of avoiding a clumsy

trial, as I understand it.

Ir. Holtzoff. But what is the penalty for Joining too
many counts under this provision?

Mr. Crane. May I say something, Mr. Chairman?

The Chairman. Yes.

M¶r. Crane. I think I understand all that is being talked
about: that this provision contains exactly the words of the
statute. There is a question as to whether or not it is wise
to continue with the words as they are. After this discussion,
from which it is apparent that nobody knows what it does mean
or what they want, I think it would be wise for us to continue

it just as it is,

Mr. McLellan. Because we donft know what it means?

Mr. Crane. Because we can't agree.
The Chairm a. Eventually you will want to vote on Mr.

Holtzoffts motion.

Mr. Crane. Eventually I should like to see it Just as
the Reporter has it. I think after all this disoussL on, when
no one seems to agree with anyone else as to what should go in
and what should go out, and we have heard as an example what



389

27 some JudAe did witn ninety counts, and we don't know who he is
or why he did it, I think it is wise to let the thing stand as
it has been in the law for a long time, because there must have
been wiser men before we came here. It has stood for a long
time, and the courts have worked under it, and worked well.

Now we are talking about changing it, and we can't agree as to
how we should change it.

The Chairman. There are two other possible motions that
might be made. One is to refer it back to the Reporter to
prepare a memorandum to be circulated to the Commit tee. The
other is to leave it to the Committee on Style. Nevertheless,

we have Mr. Glueck's motion.

Ir. Medalie. Mr. Chairman, will you indulge me for a
moment? Perhaps my statement will affect one of the motions or
the gentleman who made the motion.

We may accomplish what we want if after striking out the
words following "which may be properly Joined," say, "The
court may in the interest of fairness to the defendant," to
which you can add the words, "for the simplification of trial,
before trial sever the counts or at the trial withdraw counts
from the consideration of the Jury."

Mr. Holtzoff. I would be satisfied with the first part,
but I would not want to confer on the court the power to with-

draw counts.

The Chairman. The question, as I understand it, is on Mr.
Glueck's motion, -which is to amend line 18 to read:

"Which may in fairness to the defendant be properly

Joined."

All those in favor of the motion say Aye; those opposed,
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No. The motion seems to be lost.

The next vote will be on Mr. Dean's motion, which the

Chair would like to have Mr. Dean restate.

Mr. Dean. I am afraid I have made it a little clumsy.

The suggestion is that in (c), in line 18, we make it

read as follows:

"Of the same class of crimes or offenses, such

charges may be"
to

then skipping/line 20 --

"-- Joined in one indictment or information in separate

counts."

Then, providing in (b) a provision for the severance,

where you do have joint counts against one defendant, by adding

in line 13:

"Or separate trials of the same defendant where he is

char~ed with more than one offense."

The Chairman. All those in favor of that motion say Aye;

those opposed, No. The motion seems to be lost.

We are now ready for a vote on Mr. Holtzoff's motion,

which is to strike from line 18 the words "which may be prop-

erly Joined."

All those in favor of that motion say Aye; those opposed,

No. The motion is lost.

Mr. Medalie. May I now make my motion?

The Chairman. Yes.

Mr. Medalie. I move that there be stricken from Section

(c) the words "which may be properly Joined" and at the end of

that subdivision the followin6 be added:

"The court may in the interest of fairness to the
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29 defendant before trial sever counts or at the trial with.

draw counts from the consideration of the Jury."
Mr. Holtzoff. I would vote for that motion.
Mr. Youngqujst. Will you read that again?9 Mr. Medalie. "The court may in the interest of fairness
to the defendant before trial sever counts or at the trialwithdraw counts from the consideration 

of the Jury."
Mr. Holtzoff. I would vote for that motion if you leftout the authority to withdraw counts at the trial.

Mr. kedalie. The reason I put that in was that it waspointed out to me, when I thought It could not be done, thatjust as you could get a severance of persons on evidence sub-mitted to the court before the trial, so in the same way con.ceivably you might get a severance of counts. That is why I
included that.

Mr- MocLellin. That is the equivalent of ordering a ver-
dict on certain counts.

Mr. Medalie. At the trial.
Mr. Crane. I will substitute an amendment that we leavethe section prepared as it Is by Fro~essor Robinson.
The Chairman. Will you hold that a while, Judge?
Mr. Holtzoff. I move to amend Mr. Medalles motion bystriking out the authority to withdraw counts.

Mr. Medalie. At the trial.
Mr. Holtzoff. For this reason; that as Judge McLellanhas so Pointedly remarked, for a Judge to withdraw counts isequivalent to his directing a verdict or an acquittal,

I do not believe that that should be done, because supposethe Jury finds the defendant not guilty on the counts that are
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30 left wita the jury. Yot it Lilht have convicted the defendant
on the counts the judge chose to withdraw. I think it would be
arbitrary to have a judge , ithdraw counts from the jury when the
Prosecuting attorney --

Mr. Medalle. Very unrealistic.
Mr. Glueck. Do you think that the proper remedy for that.-

and I take it Judge McLellan thinks so, too -- is a motion for a
directed verdict?

Mr. McLellan. No, you could not have a directed verdict
because there is evidence on those counts, but if you let him,
in a circuitous way, direct a verdict for the defendant --

Mr, Medalie. Hoow can you take from the Jury a count on
which there is evidence?

The Chairman. Do you accept Mr. Holtzofffs amendment?
Mi:. i edalie. No, I don't. Nevertheless, as a practical

matter, you are dealing writh trials, and when there are so many
counts as to be ove -helming, the judges do not take things
away from the jury unless it is practical, where there is evi-
dence enough on plenty of counts, to take away the counts that

are more troublesome.

Mr. Holtzoff. The United States Attorney will consent if
that is the reasonable thing to do.

Mr. Robinson. There is another point of information on Mr.
Medalie's motion. He is apparently repudiating the New York
statute 2 29-A, and I think our discussion has been unrealiatt o

2non to the extent that we have not talked about an election.yr. 'cLellan. An election has nothing to do with it where

there are separate offenses.

Mr. Medalie. The Court says to the District Attorney,"You
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have forty counts, so let us make it ten. Which ten would you

like me to submit to the jury?"

Mr. Holtioff. Under your rules the judge could do the

selecting.

Mr. Redalie. Practically the Judge asks the district

attorney, but why don't we put it in? Don'ttou trust the judge

any more?

Mr. Robinson. Your point would not be possible in low

York under 229-A. You think the restriction on the Court,

which forbids the Court to require an election on more than

one count, It a bad provision?

Mr. Medalie. Not bad; unnecessary. It can be done any-

how by the judge saying to the district attorney --

The Chairman (interposing). The question is called for

on Mr. Holtxoff's amendment to Mr. Xedalie's motion to strike

from Mr. Xedalie's motion that part which would give the judge

power to withdrew counts.

All those in favor of the amendment to the amendment will

say aye; those opposed, no. The amendment is lost.

The question is now on Mr. Medalie's motion. All those

In favor of the motion, say aye; those opposed, no. The motion

is lost.

Mr. Crane. I now move that we adopt (a) as it is written,
because it is the only thing, apparently, that we can all read

and understand.

Mr. Olueck. I do not think this states an amendment, but
I would like to suggest that in the commentary of the cases
Mr. Robinson report any such other cases as may be relevant

to that clause "which may be properly joined."
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Mr. Robinson. It will be done.
The Chairma•. Are you ready for Judge Crane's motion?

All those in favor will say aye; those opposed, no.
The Chair is in doubt. All those in favor of the motion

will raise their hands.

Nine.

Now those opposed,

Six.

Nine to six; the motion is carried.

Mr. Waite. I Wonder if much of the trouble has not been
due to the fact that there has been no provision for compul-
sory election between counts or severance of trials on differ-
ent counts. If we do that thing, then I venture to say that
this thing would be clarified.

Mr. Robinson. That is the next thing, Mr. Chairman.
Provision is being made for election and has the effect of

acquittal on single count.

The Chairman. We will go on to 31 (d).
Mr. Holtsoff. I suggest that at the end of line 24, in

section (d), we add the words "for trial."
"the Court may order them to be consolidated for trial."
Mr. Robinson. That again is the wording of this statute

of 1853.

Mr. Holtzoff. I think the statute is so old it should

be changed.

Mr. Seth. Should not the letter in line 23 be "c" instead
of "as?

Mr. Robinson. Yes, that is true. That correction should

be made.
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Mr. Boltioff. I move that We add the words "for trial"
at the end of (d).

The Chairman. All those in favor of the motion will say
aye; those opposed, no. The motion seems to be lost.

All those in favor Will show their hands. All those
opposed will nov show their hands.

The motion is lost by a vote of four to seven.
We will now proceed to Rule 40, gentlemen.
Mr. Robinson. The point about that rule that needs to be

settled or taken under consideration, first, by this committee
Is whether or not the provision for counsel should be emphasised
by placing it in a separate chapter.

In a letter that was sent to you under date of January 8,
10 1942, attention was called to the point in these wordsi

"In regard to the proposed chapters, one question which
requires the attention of the committee at the forthcoming
meeting is the advisability of having a full chapter assigned
to the subject of Counsel for the Defendant (Chapter IV), and
another chapter assigned to the Trial Jury (Chapter VI).
These two subjects are generally regarded as so essential to
the preservation of individual liberties, especially in these
days, that they are entitled at least to consideration for
such emphasis in a Code of Federal Criminal Rules."

I am not taking sides either way, but I do wish that the
committee would express Itself as to the feasibility and
desirability of making separate chapters for those two subjects.

Mr. Holtsoff. Don't you think that that is a matter for
the Committee on Style -- the arrangement of chapters?

Mr. Robinson. The Committee on Style may well be advised
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by the full oomittee.

The Chairman. Do you make a motion that there be such a

chapter?

Mr. Robinson. Thezemight be more than one rule on each

subject. I ought to explain this further or again.

Counsel for the defendant comes into the case, as you

know, or may come at various different stages, and sometimes

different counsel come in at different stages. Therefore, it

is difficult to follow the chronological order, the procedural

order, which you specified for this draft, and place counsel

in a proper consecutive or procedural point.

Therefore, it would seem that a general chapter containing

as many rules as you care to provide on Counsel for the

Defendant and, likewise, on Trial Jury, which does have more

of a procedural point, should be separated into separate

chapters, so that they would apply to the whole proceediAg,

and not have in it some rather arbitrary points.

That argument is not as strong for Trial by Jury, but I

think the point of emphasis is Just as strong for that.

In other words, It will give Congress the feeling that we

can streamline these rules considerably if we will protect

defendant's rights by seeing that he does have representation

by counsel and, further, that trial by jury in full vigor is

made available to him.

Darrow
flu

9:15
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1:-17-4 THT CFAIRMAN: Mr. Robinson's motion is that the matter beAttig set Spart in senarpte chapters of the rules. All those Infavor of the motion spy #aye."

(There was a chorus of #ayes.*)
THE CHAIRMAN: Opnosed, "no."

Carried.

Now, on Rule 40 we have alternative rules. Do you want tooutline them# Mr. Robinson, before we proceed with the
consideration of either of them?

MR. ROBINSON: Rule 40, the first rule, that is an effortto qualify--you may cell it that--Johnson v. Zerbst, and also
Walker v. Johnston.

You will recognize the fact that as an alternate we alsoprovide for Johnson v. Zerbst in Rule 30(E) so far as waiver ofindictment Is concerned. This goes a little bit further,
though, than 30(E), 9s You will see.

It seeks to Drovide for counsel earlier In the proceeding
than 70(r) does.

NoY,, alternate Rule 4o goes still further with regard toDroviding counsel for the defendant. In fact, You will noticeIt provides an alternate Rule 4 0(A), that it shall be the dutyof the United States Commissioner acting as a committing magis-trate to furnish to every person Imprisoned or bailed by himfor trial, copies of appended forms A and B. Fallure to do so,however, shall not invalidate subsequent proceedings against
the accused in the district court of the United States.

The idea that originated that recommendation came to theCommittee Including an article by Justice Miller, who was ourhost at noon, and also following those recommendations 
on



398drafting, that was done by Mr. Alexander while here, furtherworking with the committee, and also by further work by Mrs.Peterson of our rpseerch stpff.
Now, I don't know how this plan strikes you or whether youwish to have it or not# but, briefly, the present law is, as wehave experienced it in most of our average courts, that thefirst time counsel is mentioned is when he stands there onarraignment. 

The Judge asks him whether he has any lawyer.The Judge very effectively tells him, "If You wish to havecounsel the court will provide counsel for you if you areunable to provide it for Yourself#" or words to that effect, or,sometimes the Judge will say to Some member of the bar, "Yourill Just sten outside with the defrndant so You can confer withhim as to what his Olen should bd followed very often by therromDt return of counsel and defendant.
Now , the view that Justice Miller and the others advancedwas that that Is a little bit too late in the game for defendantto be getting the asSistanCe of counsel, and that problem isDlaced in Your hands with the suggested alternate Rule 40 withthe effect that as soon as defondant has been arraigned beforethe United States Commissioner, 

If the Comissioner, 
acting ascommitting magistrate, bind him over, the Commissioner shallgive him forms, which are appended here, Form A and Form B, byw1hich the defendant may proceed at that time to inform the courtof his need for counsel, or take whatever action seems proper.The whole thing is explalned in the comment on the alter-

nate Rule 4o, page 4 also.
Mr. Waite: Will You explaln one thing further that I didn'tget. I don't see how Alternate Rule 4o eccelerates the time at
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which he gets counsel appointed. That Provides that counsel
shall be appointed after the arraignent.

MR. ROBINSON: Yes, his a"4419Ament before the Commissioner.
MR. GLU-CK: Strictly sPeaking, arraingment is not before

the Comissioner.

MR. ROBINSON: That is right.
MR. DEAR: Row would you suggest that he be informed .. asg get it now, he would be infOrmed after the COmmissioner has

bound him over.
MR. ROBINSON. In Rule 40, we do use arraignment_ In Alter.nate Rule 40, we do not use the term aarraignment." 

I probably
misused the word "arraigament.,

MR. WAITE: aragzPh D says before the court.
MR. ROBINSON: Well, that is before the court.
MR. WAITE: That is When the court has to appoint counsel.

D also says the court will assign him counsel.

MR. ROBINSON: That is on Line 21.
MR. WAITE: Yes.
MR. YOUNGQUIST: The way the Alternate works is that beforethe Commissioner be is merely advised of his right to have counsel.When he is arraigned before the court, he Is not only thus ad.Vised but also offered counsel by assignment by the court if heis unable to engage one himself.

MR. DEAR: I don't read A that he will be advised prior to
appearing before the Commissioner.

MR. SETH: Rule 20 takes care of that.
THE CHAIRMAN: Does it?

MR. HOLTZOrp: Yes.
MR. YOUNGQUIST: I do not see anything more in Rule 20 than



400

that he will be advised of his right to counsel and I should
like to see Rule 40 as originally drawn with some changes that
are not important that I have noted here, adopted, because you

can get too much machinery.

THE CHAIRMAN: Your motion then would be to favor the
principle of Rule 40 as distinguished from the Alternate Rule 40?

MR. YOUNGQUIST: That is right.

MR. HOLTZOFM: I second it.

THE CHAIRKAN: Is there any discussion on the general
principle involved without getting to the exact language of Rule

40? Do you have anything further, Mr. Robinson?

MR. ROBINSON: I am not sure I understand Mr. Youngquist's

reasons.

MR. YOUNGQUIST: My reason is only this, that for practical

purposes it is sufficient that the committee magistrate advise
the accused at the outset that he has a right to counsel. For
Instance, there Is no obligation under the statute or otherwise

for the Government to furnish counsel at that stage. That

arises only at the time of the arraigrment and that, too, is

a really Important time for him to have counsel.

MR. CRANE: It Is a very salutary rule, especially If there
is a law providing for compensation, but it also has abuses.

There were four men charged with murder in the first degree.
Counsel had an allowance of a thousand dollars for the defendant,
paid by the State of New York, whereupon the judge assigned three

counsel to each of the four defendants, twelve counsel in the

case, all of whom tried to examine the jury, which took about

two or three weeks.

MR. HOLTZOFZ There is a bill pending now for a public
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defender.
TU CHAIpAN: You have a motion favoring the prinoiple of

Rule 40 as Contrasted to Alternate Rule 40.
Those in favor say *Aye."

(There was a chorus of "Ayes.')

TIM CHAIRMAN: Opposed?

(No response.)

T IR Unanimously Carried.
MR. !E3DALIE Mr. Cbairuan, I have some Suggestions as to

Rule 40.

MR. YOUNGQUIST: May I make mine first?
MR. MUDALIE. Certainly.
MR. YOUMjQUIST: I mentioned it a moment ago, that is why I

would like to be first.
In Line 5, after the word 0oounsel" Insert a oomma strike

out the Words "and of the advisability of having counsel, and
the oourt shall" so it Will read, "his right to counsel, givehim the opportunity to obtain Counsel of hbs own ohoice,' strike
out the Word "Court," and say "and inform him also that the courtwill assign counsel" and to the end of the paragraph.

MR. RECHILR: Should it not carry through to the actual
ass igmnent?

MR. M•NALIR: And afterward appoint.
MR. HOLTZOPy: That is what I was going to sugest.
MR. MWALIN: Three of us thought of it all at once.
MR. ROLTZOpp: I have some language here.
MR. MVALIg: Let us get the point and deal With the language

later.

MR. YOUNOQUImT: Before we come to that, that I think should
follow after the next paragraph.



402

I would suggest that the next paragraph read -- and I will

not ask you to take it all down -- "a defendant shall not be

deemed to have waived counsel unless it shall be shown that the

foregoing requirements have been fulfilled."

After that we can put in the provision for counsel.

THE CHAIRMAN: So that we do not get too much before us,

is there any comment on Mr. Youngquistvs suggestions?

MRS WAITE: There are several combinations I don't get.

THE CHAIRMAN: The motion is to strike from Lines 5 and 6

the words "and of the advisability of having counsel."

All those in favor of the motion say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "Wo."

(No response.)

THE CHAIRMAN: The motion is carried.

That was the first substantial change, I think, was it not?

MR. YOUNOQUIST: Yes.

THE CHAIRMAN: The rest are matters of style. The second

paragraph seems to stand.

MR. WAITEZ Mr. Chairman, before we get to the second para-

graph, I should like to see stricken out the words "is not

financially able to engage counsel." That, it seems to me,

3 ought to come out for two reasons; In the first place, I think

the counsel should be assigned if a man wants counsel, regardless

of his financial responsibility, but more particularly, I do not

see how the Judge is ever going to determine a man t s financial

responsibility.

MR. HOLTZOP?: They do now.

MR. SETH: He takes his word for it.
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MR. WAITEt Here 1i one man that has a hundred dollars a
week and no family. Here is another man with a hundred dollars
a Week and five children. The Judge would have to hold a trial
to detemine whether they can have counsel or not.

MR. CRANE: We have always had that. We have always asked
him if be Was able to pay counsel and then take his word for it.

MR. WAITE- That seems to me a rather silly proposition.
If he is an honest man he maj.ay, "Yeso" although he cannot do it.
Otherwise he may say "Woo when he can. If you are simply
taking his word for it you might as well strike the matter out.
So it seems to me this ought to read something like this:

Line 9 would read: "assign counsel to represent his without
expense to him if he does not desire to engage counsel for him-

self."

It is one step toward the public defender who does defend a
man free of charge regardless of finance.

MR. NOLTZOpp2  Oh, no. He only defends a man who Is not
able to hire counsel.

MR. WAITE: That Is not what has been behind the advocacy of

the public defender.

MR. HOLTZOFp: Certainly he would not assign free counsel
any more than free hospitalization.

MR. GLUWCK: You are wrong. Justice for the poor. That Is
the idea. And besides the public defender's of*e* makes an
examination of the person's financial status.

MR. WAITE: That is true but it has never been demonstrated
that a man is unable to pay before he can have counsel.

THE CHAIrW~AN: Is Mr. Waltets motion seconded?

MR. WAITE: It is a good motion.
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MR. ROBINSON: He seconds it.

MR. DIAN: It Is still a good motion.

MR. WAITE: I might say that now that that motion is over,

as a matter of fact that provision was approved in principle by

the American Law Institute last May.

MR. YOUNOQUIST: Well, I would not be willing as a member

of this committee to approve It.

MR. WAITE: The matter was brought up and approved on that

basis.

THE CHAIRMANt Is there any discussion on the first paragraph?

Any on the seoond?

MR. YOUNGQUIsT: I have a change In the second.

THE CHAIRMAN: Yes, the change was that no defendant shall

be deemed --

MR. YOUNOQUIST: "The defendant shall not be deemed to have

waived counsel unless the record shows that the foregoing re-

quiroments have been fulfilled."

MR. HOLTZO)F: I second the motion.

MR. ROBINSON: May I ask one question of Mr. Youngquist.

Have you studied the language of Johnson versus Zerbst as to

what the Supreme Court said should be done with regard to counsel?

MR. YOUNOQUIST: Not specifically. What I have done is take

the last paragraph of Alternate Rule 40 except the statement

that it must appear that the defendant voluntarily and with full

knowledge of his rights waived the assistance of counsel. I do

not see how the record can show that.

MR. ROBINSON: Well, don't you think It should follow pretty

well the words of the court? That record has come to us.

MR. YOUNGQUIST: But here we have set out in the first pars-
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graph what the requirements are; the court has Informed him that
he has the right to counsel, has given him an opportunity to
obtain counsel of his own choice; or he shall assign counsel for

him.

MY suggestion two says that he shall not be deemed to have
waived counsel unless these prerequisites appear in the record.

Now, so far as the last word is ooncerned, "and further that
the defendant voluntarily and with full knowledge of his rights
waived the assistance of counsel," I think It is wholly impractical
because you can never show that by the record. That leaves open
the entire question and defeats the purpose of the record that

you previously provided for.

TMI CRAIR&AN: On Mr. Youngqulstts motion to amend the

second paragraph --

MR. LONOBDORP: Mr. Chairman, before that notion is put,
may I invite Mr. Youngquistts attention and the attention of all
of the committee to Rule 12, Which specifies what entries aust

be made in the record, and perhaps Mr. Youngquistis sentence may

prove to be unnecessary. Rule 12-A.

MR. YOU-VQUIST: That rule went out.

MR. LONGWOR, 1  It did?

MR. NOLTZOPp; Rule 12 refeor only to the docket. This

entry Is not a docket. This is a minute.

MR. LONGSDORP0 Was it intended that the docket be also a

record?

TIM CHAIMAN: You will get no help from that, Mr. Longsdorf,

because that Uosdeleted.

The question on Mr. Younauist's paragraph

MR. WIMLICRL: What is the motion?

Til CRAIWANt Read it again, Mr. Youngquist.
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MR. YOUNOQUIST: That the second paragraph, Rule 40, shall

read:

"A defendant shall not be deemed to have waived counsel

unless the record shows that the foregoing requirements have

been fulfilled."

THE CRAIRMNA: All those in favor of the motion say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CGAIRMANt Carried.

Now, there is a third paragraph suggested by Mr. Medalie.

MR. MEKALIE: Well, it was suggested by several people.

MR. NOLTZOFF: Er. Youngquist and I have some matters here.
MR. MWALIEt Very good. Then I will have another one.

MR. ROLTZOFF: To add the following paragraph:

"If the defendant requests the court,to assign counsel to

represent him or If he fails to waive the right of counsel, if

4 it appears to the court that the defendant is unable to retain
counsel, the court shall designate one or more members of the bar

to act as counsel for defendant."

MR. MALI3: Designate counsel?

MR. HOLTZO7F: Shall designate counsel for the defendant.

MR. MNDALIR: Counsel, that says.

MR. ROBINSON: Why have"the defendant"?

THE CHAIRMUN: Read that in its amended form.

MR. NOLTZOMF: "If the defendant requests the court to assign

counsel to represent him or if he fails to waive his right of

counsel, and if it appears to the court that the defendant is

unable to retain counsel, the court shall designate counsel."
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MR. 3EASONGOCD: In unable financially.

THE CHAIRMAN: That business about being able financially

is a third proviso tied up with the first section of the rule.

MR. HOLTZOPY: I thought, too, this ought to tie up ahead

of the last paragraph.

MR. OI&UE: What do you mean by "waive the right"?

MR. HOLTZOFF: The Supreme Court thought unless a defendant

affirmatively walves the right of counsel, if he stands mute,

counsel must be assigned for him.

MR. WAITE: Regardless of his financial ability to pay?

MR. HOLTZOF?: Well, if he is unable.

MR. WAITE: Well, if he stands mute --

MR. CRANE: Must he waive the right to counsel before he can

have one assigned?

MR. HOLTZOPF: No, no. Unless he walves the right of

counsel the court cannot go on without counsel.

MR. CRANE: But If be waives the right of counsel.

MR. WECSLIER: Mr. Dean, do you think there is anything in

Johnson versus Zerbst about ability to pay?

MR. HOLTZOFP: No.

MR. WAITE: Then how can he be said to waive if he stands

mute? He has only got the right to counsel If he asks for it

on the ground of financial inability to pay.

MR. CRANE: All you have to do Is ask him "Are you able to

get counsel?" And he says, "No."

MR. HOLTZOF: This may not be conelusive, but after the

decision in Johnson against Zerbst, the department issued instruo-

tions to every United States attorney and every defendant is

asked in open court whether or not he wants counsel, and unless
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he affirmatively waives, they are to see that oounsel Is appointed

for him.

MR. CRANigt What does he waive?

MIR. OLTZOFF: Waives the right of counsel.

MR. CRANEt He does not waive the right of counsel. Ne wants

counsel. He does not waive the right to counsel. Ne wants

counsel. Ne waives the right to get his own counsel, if that is

what you mean, but certainly he does not waive the right to

counsel when you try to get one for him.

MR. WMCESIZI: Mr. Chairman, may I make a suggestion?

IM CHAIRMAN: Certainly.

MR. WECISIZR: It seems to me this rule suffers to some

extent with an undue preoccupation with waiver of counsel rather

than obtaining counsel.

MR. CORU1 That Is the point.

MR. WROILSIR: The initial problem for us ought to be to

devise a procedure calculated to provide counsel for defendant

if he has not got counsel of hbs own choice.

Now, the waiver problem is a problem which is lumped much In

departmental procedure because of the habeas corpus procedure in

the past year, and I do not think the rules ought to conform to

that situation. The only point certainly with respect to waiver

that Is involved here is that the Department has suggested the

desirability of the record noting that the defendant was apprised

of his rights, and the record should note that the defendant was

apprised of his rights, and the rules, I suppose, should provide

that the record should note that. But I do not see any necessity

other than that for defining what is a waiver of counsel, or for

determining when the constitutional right to counsel has or has
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not been infringed. There is a terribly complex oonstitutional

issue.

MR. CRANE: The only thing he waives is his right to hire

his own counsel.

MR. IOLTZOFT: Mr. Waite, don't you agree that under Johnson

against Zerbst that the court must appoint counsel unless there

is a waiver?

MR. W•ITI: I think It is the duty of the court to advise

defendant of his right to have counsel and to provide him with

counsel. The defendant may say, "1 choose to appear here alone.'

Raving been told of his rights, that procedure Is valid. The

record should show the judge advised the defendant of his rights.

M CHAIRMAN: Could we secure the situation by inserting

at the end of paragapb 1 the words: "and in that event the court

shall assign counsel unless the defendant shall waive counsel,"

and then go on with our final language that be shall not be

deemed to waive it unless the record shows?

MR. CRANS: Mr. Chairman, I cannot see -- maybe I am stupid

about It -- the defendant waives the right to get his own counsel

but if he does want counsel or does not want counsel, he does

not waive counsel.

Why do we use such language as that? I do not care what

the Supreme Court says. What does it mean? What do you mean by

such language?

MR. =OLTZOF7: Xe waives his constitutional right to be

5 represented by counsel.

MR. CRANE: Which means he cannot get his own counsel.

THE CHAIRMAN: It goes beyond that. He says, "I haven't

got counsel, I haven't got the money to get one." And the Judge
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says, 'All right, I am going to appoint one." Ne says, "I

don't want him.'

Isn t t that the issue? It happened one day when I was in

court in the early days. The Judge said, "I will appoint

Senator So and So to represent you." Be said, "I would rather

have a lawyer."

MR. CRANE: It happened in court once that the defendant

looked at the lawyer and said, '"Is he going to defend ae?" They

said "Yes." He said, *All right, I plead guilty.'

I never heard a man say he did not want counsel, unless he

was crazy, and we had to put him in the Lunatic Asylum.

MR. WAITE: If Johnson versus Zerbst said what counsel said

it said, if he does not choose to engage counsel himself, I

think I ought to remove my motion because with these words in,

it is not in accordance with Johnson against Zerbst.

MR. CRANE: I think we ought to look at that case. So many

things are Included in an opinion -- you do not write an opinion

with the idea ofuriting rules for everything. Lawyers so often

think that the Judge, in an opinion, means more than he really

says.

MR. YOUNOQUIST: Mr. Chairman, is there a motion pending?

TIE CHAIRMAN: Yes, there are two. There Is the Youngquist-

Noltsoff motion and the Chairman's alleged Improvement of it.

MR. MNALIE: Why don't you accept the Chalirant s amendment?

MR. ROLTZOFF: Mr. Youngquist and I will accept that.

MR. YOUWOQUIST: I will accept that, yes.

TEB CHAIRMAN: All right, the suggestion Is, at the end of

Line 10, it shall say: "In that event shall appoint counsel

unless the defendant shall waive."
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MR. SZTX: Would not the wording *refuse" be better?

2U CRAIMA• : Would refuse?

MR. YOUWGQUIST: I think we ought to leave it to the

committee on style.

TEE CQAIMAN: Yes. Unanimously to the committee on style.

We all know what the problem is there. It Is a matter of language

now.

MR. CRANE: This means he waives the right to get his own

counsel, that is all that means. It could not mean anything

else. Be walves his right to have counsel of his own.

TIE OAIM•A What else, Mr. Medalie?

MR. MXALIN: This not infrequently happens that the counsel

who originally was retained, or supposedly retained for the

defendant, at the time of the arraignment has not been paid or

has been dropped, or the counsel assigned for him, if he should

be an irresponsible person does not show up at the trial. It

is important that the trial go on if possible with counsel. I

think the court ought to have the power -- I think It has any-

how, but it should be stated in the interest of completeness, --

6 to designate counsel for the trial. It is done anyhow.

The case comes up, the defendant says he hasn't got a lawyer,

he dropped him. Well, you have to go on. There shouldn't be

any adjournment. There should not be any doubt he has the

right to do it. The ease should not be delayed unnecessarily

for lack of counsel.

THE CHAIRMAN: Should that be In the rules?

MR. MR)ALIE: I am not sure, because I think the court has

the power. anyhow. The court has assigned counsel, counsel

does not show up. The defendant is entitled to a trial with
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counsel where he has been viotimized by the negligence of counsel,

he did not show up or was unable to, or the assigned counsel has

forgotten about the case.

MR. CRANE: T think the rule we now have would answer.

MR. M2ALIE: No. it is only on arraig•ent.

KR. ORAB: If the assigned counsel did not appear, would

not the power be in the court to assign other counsel?

MR. MXDALIE: Yes.

MR. CRANE: In the Federal court does defendant have a right,

not being a lawyer, to defend himself?

TIE CHAIRMAN: Yes.

MR. CRANE: What are you going to do about this, he says,
"I don't want a lawyer." Now can you make him take one if he

wants to defend himself?

MR. HOIXZOFF: There is a provision there If he waives

counsel.

MR. CRANE: Counsel has to be admitted to the bar. He waives

counsel.

TIM CHAIRMAN: We provided for waiver in our rule.

MR. 8ITH: There is one thing I want to ask, Mr. Chairman.

I have not heard, but that bill that is pending for official

reporter, that contemplates that all these matters will be taken

down and made part of the record in all proceedings of this kind,

does it not?

MR. ROLTZOFF: I did not hear it.

THE CHAIRKAN: The question of stenographer.

MR. SETH: That will become part of the record?

MR. HOLTZOF?: Yes.

MR. MUALII: Are you sure about that?
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MR. NOLTZO'P: Yes.

MR. MUWALIX: Do you mean a stenographic reporter will take

down all that? It might not pass that way.

MR. YOUNOQUIST: We have taken oare of it anyway.

MR. ROBINSON: I think we have to carry our rules along

through the year and watch Congress, and if the rule is completed,

coordinated.

MR. CRANE: It should not be merely taken down by a steno-

g'apher but the clerk ought to make an entry in the case.

TIE CHAIRMAN: I think that is contemplated.

All right. Rule 50, gentlemen.

MR. ROBINSON: We have ehanged Chapters here, moving Into

Chapter V, which has to do with arraigsent, pleas, motions, and

notloes, and other proceedings preparatory to trial.

I believe we should take up 51. Rule 51-A.

TIM CHAIRMAN: Rule 51-A, all right.

MR. SETH: That applies only to the District Court.

MR. ROBINSON: That is right.

MR. SETH: Should it not specify we abolish pleas to the

United States Commissiloner?

MR. ROBINSON: Did we not say District Courts?

MR. WUCUSLER Why do we say "stated" or "read."

MR. ROBINSON: That was to take into account the discussion

at a former meeting. This instance has oocurred, Mr. Wechsler,

where a defendant in a case In which the indictment is some fifty

pages long in an obstructive mood has demanded that the whole

thing be read to him in toto in open court, and I suppose if he

insist on that he *an get it, but the rule has been provided

for some recommendations that have been made on the subject to
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provide that it shall be road to him, so the stated "or" is
put in there to expressl provide that the oourt or the United
States attorney can simply state to him the contents.

I think that Is commonly done noe, is it not?
MR. CRANE: The way we do it, we may, 'Do you waive the

reading of the indictment?" And counsel will say "Yes."
TME CHAIRMAN: It has been suggested though that there may

be some reading.

MR. YOWOQtUIST: I think this rule should require that he
be given a copy of the indictment or information.

MR. HOLTZOFP: I have never heard an indictment read, the
charge is stated to the defendant and he Is called upon to plead.

MR. CRAN: Is he not asked whether he waives the reading of

the indictment?

MR. NOLTZOP7: Well, in may oases they dontt even do that.
I suppose they should. Would you insert, then, Judge NoLellan,

in Line 3, "and should be read*?

MR. MC ILLAN: No, because I think your rule Is better

than the practice.

MR. M)ALIE: Say he is charged with passing counterfeit
of $3. He In charged with 13 counts.

Try to describe a particular mail fraud in a statement, if

you Can.

MR. MU LER: Mr. Chairman, may I move an amendment?

TER CHAIRKAN: Yes.

MR. WXECUIR: I move that instead of "stated or read," the
word "read' be used.

MR. YOVGQU3IST: That would be worse.
MR. DEAN: I would like to put in an amendment, to have a
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to defencant.COpy oI the inuictment piven / It seems to me he Is entitled

to that.

MR. HOIZOTF: Well, I do not think in all these oases.

Where the defendant pleads gul1ty, you do not want to go to the

extra trouble of handing him an indictment. ne does not want

it.

MR. DEAN: He can give It back.

MR. HOLTZOF?: But why make it required?

7 MR. WZCR5BR: I do not think a man should plead until be

understands what the charge is.

THE COAIRM =: Isn't it fairly Comprehended in the word

"stated"?

MR. CRANE: Can't you trust the Jludge?

MR. ERDALIK: We are really fencing about words when we have

in mind the reality. The reality is that any man going into

court pretty well knows what 'he Is brought there for. Now, If

he does not know, of course he ought to have an opportunity tobe

told. We are measuring off abstractions against what we know

to be the reality.

MR. YTUNQUIST: but I think he should have a copy of the

acc usat ion.

MR. Ml)ALIE: It Is simple enough. If I happen to be

retained In a Criminal ease, I telephone up to the District

Attorney and say, *Rave you a copy of the indictment for me?"

And the answer is "Yes, I am having It copied. I will see that

you get one."

MR. HOIJZOFF: You take some of the courts where theremight

be thirty or forty liquor cases, the defendants probably all but

one or two will plead guilty # and they do not want copies of the



416

ind i•etment.

THE CHAIRMAN: We have two motions but neither one has a

second.

MR. MEDALIK: Is there a motion to pass the rule?

MR. WICESLER: I substitute Mr. Dean$s motion as a substitute

for mine, and seeond it.

THE CHAIRMAN: Mr. Deanfs motion is that defendant be given

a copy.

MR. DEAN: I think there ought to be some provision in these

rules saying a man is entitled to a copy of the accusation

against him.

MR. MNAIM: Why not say "the defendant shall upon demand

made to the District Attorney be furnished with a copy of the

indictment." It is the District Attorney who furnishes it,

not the clerk.

TUB CHAIMAN: I do not think that he ought to have to

demand it.

MR. MU)ALII: He must ask for it.

MR. HOLTZOFP: Do you want that In the rules?

THE CAIRMAN: The maker and seconder of the motion seemed

to thInk so.

MR.NZDAII3 I accept your language.

MR. ORIED: The Federal statutes make provisions In certain

cases.

MR. YOUNGQUIST: They ought to have that in all oases.

THE CHAIRMAN: Well, you have heard Mr. Dean's motion

seconded, which Is a substitute for Mr. Wechsler's motion. All

those in favor say "Aye."

(There was a chorus of "Ayes.")
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TUE CHAIMAN: Opposed, "No." Carried.

Is there a motion on the Section A as amended? -- It is

moved and seconded that 51-A be adopted as amended. All those

in favor say "Aye."

(There was a chorus of "Ayes.")

TEE CRAIRMAN: Opposed, "No."

Carried.

Section B.

MR. SKABONGOOD: Do you want to cover an arraigwment of a

corporation? You have done It in 50. Is there any need to

have it in 51?

THR CHAIRMAN: I thought we were going to go through with

51, first. Is that right?

MR. ROBINSON: Yes.

THE CHAIRMAN: May we go on to B, then?

MR. ROBINSOWZ B is on counsel, as you see, and is alternative

to a separate chapter on counsel, and indioates we may have to

have a clause of this kind.

THE CHAIRMARN We have covered that.

MR. HOLT•OPP: This goes out, then.

TRI CRAIR•N: It Is moved and seconde4 that this be deleted.

All those in favor say "Aye."

(There was a chorus of "Ayes.,")

THE CHAIRWAN: Opposed, "No."

Carried.

MR. ROBINSON-. Next, Line 14, the defendant may be arraigned,

he may enter his plea, not guilty, guilty, or nolo oontendere.

MR. MC tLLIAN: Are you going to give him the right to plead

nolo onntendem ?
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MR. ROBINSON: That is the next clause. The court may

refuse to accept a plea of nolo contendere.

MR. XMWALIh: If the defendant stands mute, a plea of not

guilty shall be entered of record.

MR. SETH: He may ask for more time, but, does he get it?

MR. DIAN: That is my question. Either we should authorize

the court to grant it -. in which case I do not think it belongs

here --

MR. ROBINSON' It is only stated as a matter of emphasis.

I will be very glad to strike It out, may enter his plea not

guilty, guilty, nolo contender- very well. Strike it then.

MR. CRANZt Strike out what?

MR. ROBINSON: Beginning Line 14 after "arraign" strike out

from there down to "may enter an his plea" in Line 1$.

MR. HO1TZOFP: I like "plead" Instead of "entering a plea,"

because it saves two words. "May plead not guilty, guilty, or

nolo contendere."

MR. ROBINSON: I could say "may enter a plea of not guilty,

gailty, or nolo contender*."

MR. O0LTZOW3: I like "plead."

MR. MWALIE: The defendant does not enter that plea.

TAX CHAIRMAN: No. He pleads.

MR. ROBINSON: All right. Do you wish to change that to
"plead"?

THE CHAIRMAN: I think so.

MR. ROBINSONt "The defendant may plead not guilty, guilty,

or nolo oontendere." That is enough, Is it not?

MR. IOLTZOFF: I want to ask a question, Mr. Chairman. This

provides that the court may accept a plea of nolo contender*.
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Now, shouldn't the plea of nolo contendese be accepted only with

the consent of the United States attorney? I believe that is

the usual praotioe,tbat both the court and the United States

attorney must consent.

MR. NO IZLL&N: In Massachusetts the practice is at you

8 have stated but I have always supposed that the court could,

whether the District Attorney was willing that that be done or

not, permit the defendant to plead nolo contendere, but the

general practice is not to do it unless the United States attorney

consents. Sometimes he asks for it and the court wontt do it.

MR. HOLTZ0IF?: That is what I understood to be the practice.

It seems to me it might be well to have that practice embodied

in these rules.

MR. ROBINSON: Mr. Alexander might tell us about it.

MR. ALKIAIDR: It has always been my understanding that it

has to be acceptable to the prosecutor. That is the practice in

our courts. And it is rarely accepted.

MR. DEAN: It is usually the result of a bargain between the

District Attorney and defendantts counsel.

MR. HOLTZOFF: Well, I move that Paragraph 2 be amended

requiring the consent of the United States attorney to the accept-

ance of a plea of nolo contendere.

MR. YOUNGQUIST: I accept it with the purpose of arguing

against it. I do not see why that should lie in the power of the

United States attorney. There may be reasons for it, but I think

there are better reasons against it. So long as the statutes

permit a plea of nolo oontendere, I see no valid reason why the

making of that plea should not lie with the court rather than

with the United States attorney. Of course, as I understand
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the history of that plea, it was only made after conference with

the court and an understanding of what the penalty, usually

applied, should be. It may be true that a United States

attorney, or the prosecuting attorney, cooperated and participated

in the negotiations, but after all, if the court sees fit under

the eircumstanoes to accept the plea of nolo oontendere, I do

not think it should be placed in the power of the United States

attorney to prohibit the court accepting the plea which the

defendant is willing to make.

MR. CRAIM: I suggested here the last time we were to-

gether, that it be put for further consideration that the plea

be wiped out altogether as being inconsistent and inadequate,

that the man is either guilty or not guilty, and to plead that

he won't make any defense, don't want to plead guilty, but he

does not want to make any defense, and the court can sentence

him as though he had pleaded guilty, and then it imposes

sentence, and the only reason I ever found for preserving it is

this question of res adjudicata in some states; whereas, if he

put in the plea, they could not receive it, as rem adjudicat,

in some oivil proceedings.

Now, that seems to me to be pressing res adjudicata beyond

anything I ever heard. Something must be wrong with the law When

a man refuses to plead guilty and yet you use a word, just a

sign, to get away from it, and treat him as though be were guilty,

just one of those fictions that we have preserved because we

are afraid to some out and state the facts as they are.

MR. YOUNOQUIST: That may be so, but the difficulty is

that that is the law and we cannot change it.

MR. CRAWE: Why cantt we change it? We have been chax~ing
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it here right along.

MR. YOUWQUIST We cannot change the question in a civil

action of whether a plea under our rules may be res adjudicata.

MR. SBASONGOOD: In anti-trust cases if he is guilty you

treble the damages, and this is one way of not tripling the

damages.

MR. MC IZLTAN: There is one way -- a young man comes in

who has committed an offense and the judge feels that he is not

too bad after all, and the judge feels it would be too bad If

in the next five years be were called as a witness in a civil

proceeding and has faced that oonviction as affecting his

credibility; and in Massachusetts the law is that a nolo oontondere

plea does not result in the kind of a conviction that can be

used against the defendant in any other proceeding of any kind,

and there are quite frequently eases of the type where it is fair

to the defendant not to encumber him with a record that can be

used against him elsewhere.

In other states, there are decisions that It is a conviction,

not only for the particular case.

MR. CRAIN£: In a case In our courts, on a man's third offense

they took the man's plea in Pennsylvania and that meant the fourth,

and he went to jail for life.

You can ask him if he is a witness, call him as a witness in

court, you can ask him if he hasn't been sentenced, can't you?

MR. MC IZLIN: You cantt in Massachusetts.

MR. CRAIN: Can he defeat the plea?

THE CHAIRMAN: I think there are matters beyond our control

in this.

MR. CRA:Es I think there are. But I do not want to ac-
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quiesce in it, I just went to get it oited bore because it is

all I can do. I think it Is time we cleaned out on a lot of

these fictions.

MR. MC LiLLAN: May I ask one question. You say that be

may plead not guilty, guilty, or nolo contender*. Why isn't

the place to put that, not guilty "or with the oourtts consent,

nolo contenderes?

MR. ROBINSON: It was put there first, Judge, and then we

dropped it to 2, because 2 deals with the court's consent with

regard to accepting a plea of guilty.

THE CHAIRMAN: I was going to suggest if you follow "nolo

contendere" with the word "or" indioating it is tied with the

next paragraph, and then go on, "the court may refuse to accept

a plea of nolo contendere."

MR. MC LELLAN: That 's it.

T=. CHAIFRAN: What about this question of the District

Attorney in the plea of nolo contendere? I suppose the Department

of Justice thinks it Is necessary and that defendant's counsel

thinks it is, too.

MR. KC IZLLAJ: I think the court should have the power in a

propose case to accept a plea of nolo contendere. I do not think

that he should have to get the consent of the United States

attorney.

MR. SEA$ONOO0s: The plea Is to the court and it seems to me

the court ought to have the say.

THE CHAIRMAN: It seems so to me.

MR. MEDALIE: I am not a District Attorney and have not been

for eight years, so I have no prejudice. Suppose we take it up

from the technical viewpoint of pleading. When you plead nolo

contendere, or offer to, you are offering the Goverment les
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than it asks for, namely, a plea of guilty, and you are ofering

less than the Goverment asks for because the Goverment has the

right to ask for certain consequences of that plea. The

consequences unfavorable to the defendant on a plea of nolo

contendere are less than the consequences unfavorable to the

defendant on a plea of guilty. In other words, if the court

may accept the plea of nolo contendere without the approval of

the counsel for the Goverment, that is, without the approval of

the Govermeent, then you are in the equivalent position of the

court being able in a civil case to oompsl the plaintiff to

take less than he asks for.

Now that, obviously, Is bad In principle.

Now, I need not labor the point by pointing out that the

consequences of a plea of nolo oontendere are less harmful to a

defendant than the consequences of a plea of guilty.

THE CHAIRMAN: I cannot accept your premise that the Govern-

ment is a plaintiff and entitled to what it asks for. It seems

to me that that analogy falls.

MR. MNALI: Oh, there are other consequences. The oonse-

quences with respect to the plea of guilty, let us say, in an

anti-trust case, are entirely different from the consequences in

an anti-trust suit of a plea of nolo *ontendere.

MR. YOUWGQUIST: The Government has no interest In that, has

it?

MR. MWALIE: It has when it is the plaintiff in an equity

case, for an injunction, for other things In connection with

anti-trusts.

MR. YOUNOQUIST: Why should It not be required to prove its

case, then?
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MR. MEALIZ: Well, one of the advantages it has under the

present law Is that if It has a plea of guilty, It does not have

to prove its case under oertain ciroumstances.

MR. YOUNGQUISTs But why should there be a civil remedy as

a result of criminal prosecution?

MR. MXHALIN: Well, there have always been civil consequences

as the result of conviction; for example, loss of the right to

vote.

MR. YOUNOQUIST: Yes, but the Goverment asserts something

whioh normally it is required to prove. Why should it have the

benefit?

MR. MWALIR: Well, it is required to prove less if the

defendant has pleaded guilty. It is getting less than it seeks

when it seeks a plea of guilty or a conviction.

MR. YOUNOQUISTi I think the answer to your argument is that

we should eliminate the plea of nolo contendere.

MR. MU)ALIR: If the Goverment sues.

MR. NOIZOFF: I ask & thousand dollars. A defendant says

*I offer $750." The court cannot say, "You take the $750." I

say I will take my chance of getting the thousand.

TER CHAIRMAN: I cannot follow your analogy.

MR. MWALIE: There must be some flaw in it, if you will

point it out.

THE CHAIRMAN: Well, I do not think the Goverment is in the

same position in a criminal ease as in asserting a claim in a

Civil action, any more than a deoree of divorce for adultery

should be used against the defendant and made the basis of proof

of adultery on an Indictment. One does not follow any more than

the other.
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MR. MIDALI3" It does follow because the Government has an

interest in the consequences usually which affect the defendant.

For example, he may not be able to bold office.

MR. MC IZLLAN: Well, I am against criminal prosecution or

a civil'mnedy anyway.

MR. MNDALIEt Well, the people said that Is all right.

THE CHAIRMAN: When did they say that?

MR. MK)ALIR: In '36 and '40 when they ratified the things

that had been done in the preceding four years. I an afraid

we will have to accept it even if we do not like it.

MR. DEAN: Why don't we find, Mr. Chaimran, that the convic-

tion in a criminal case is not a prima facte case when a third

party brings the suit?

MR. MC ILLLAN: But the plea of guilty can be used as an

admission, can't it? That has been held quite a number of tiaes,

I think, that a plea of guilty can be used as an admission, just

as a mants statement outside of court.

THE CHAIRMAN: Well, we have the issues pretty clearly before

us. All those in favor of the notion to amend Pawegiapb 2 to

provide that the District Attorney must confer in the plea of

nolo contendere, say "Aye." Opposed "No."

(There was a chorus of "Nayes."

THE CHAIRMAN: The "No's" seem to have it.

MR. MEDALIE: They have.

MR. MC IZLLAJ-: Well, we did something to it anyway.

THE CHAIRMAN: Are there any suggestions on sub-paragraPh 3?

MR. MEDALIR: Wait a minute -- all right.

MR. MC LILLAN: Have you voted on 2? We voted on one aspect

of it.
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THE CHAINMAN: Well, I think we have not. All those in

favor of 2 as amended say "Aye."

(There was a chorus of "Ayes.")

THE CHAIIMAN: Opposed "No." Carried.

All those in favor of 3 --

MR. YOUNGQUIST: It was not amended.

THE CHAIRMAN: As not amended. Pardon me. Not amended.

All those in favor of 3 --

MR. MNDALIE: Did you pass two?

THE CHAIRMAN: Yes.

MR. MEDALIE. I favor an amendment. The court shall hear

the grounds therefor. We do that anyway.

MR. CRANE; We do that anyway. It is just a rule. It will

be no trouble in practice at all. It will, never be done if the

attorney-general objects to it.

THE CHAIRMAN: You had a word on 3, Mr. Glueck.

MR. GLUECK: No, I was merely referring to your use of

"but" in Line 18. Do you remember that?

THE CHAIRMAN; It was at the end of Line 17.

All those in favor of 3 say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

Carried. Any suggestions on 4?

MR. MEALIE: Yes, sir.

MR. DEAN: Yes, sir, plenty.

MR. MWEDALIE: I want a chance to read the indictment and

confer with my associates and get some facts and not get caught

right in the court room. That is no reflection on anybody,

but I think It is pretty raw.
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MR. ROBINSON: The reason for that is this: it has been

represented to our committee that that is the practice in some

courts, that the judge will simply say when the defendant files

his plea eount,"Well at this time you may file any motions which

you have with regard to any further proceedings in the case,

and of course you may withdraw, it is understood that the plea

may be withdrawn at any time."

Now, the object is to avoid a practice of a defendant coming
that

in and filing a request for a bill of particulars and havingAeard

and then filing a demurrer to the indictment perhaps, and having

that heard, and so on, a succession, series of motions which

when properly nurtured by adfense counsel, so the objection has

come to us, can suoceed in delaying the proceedings iMefinitely.

This probably should be fixed in such a way that no right of a

defendant shall be invaded, at the same time that no premium

shall be allowed to the procedure to indefinitely delay the trial

of the case or the disposition of it, by a succession of motions.

MR. NOLTZOFF: Well, as a matter of fact, you make your

motions before you plead.

MR. ROBINSON: This rule will change that. This rule can

take care of that. It can say that you can plead and file your

motion. We are abolishing the demurrer, are we not?

MR. HOLTZOFP: Yes.

MR. M•DALIE: let us see what the fair thing is.

MR. ROBINSON: Yes. That is what you must do,

MR. MEDALIE: You get an indlictment, let us assume it is only

forty pages long, I think the defendant is entitled to have a

person allegedly learned in the law read it, and also have a

person whom he retains make an inquiry into the fact of a number

of things.
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Now, certain motions can be made within a reasonable time

thereafter. One is a motion to dismiss the indictment for

reasons of insufficiency; other motions can be made and those

things can be done, say, within ten days, a motion for a bill of

particulars. Those things may be extremely important or they

may not, but they are matters which ought to be determined and

counsel ought to have a fairopportunity to prepare. I do not

like to suggest that a particular time be fixed for all oases

or all decisions. You must trust the judge to be fair. So

the judge will determine whether he is treated unfairly, but

the court ought not to be precluded by the word "shall" from

giving the defendant time in which to do these things.

Now, there are other motions which ought to be made with

respect to the trial. I am not sure whether that is applicable

here, but frequently after extended preparation and after a

considerable lapse of time, defendant might want to have

depositions taken, and, very properly.

Now, time must be given for all of that.

Wow I think we can cover that the defendant pleads not guilty,

he shall file any motions "within such reasonable time under all

the cireumstances as the court shall fix."

MR. ROBINSON: You see, part of the trouble is by striking

out part of Lines 5 and so on, you strike out part of 4, "shall

have the advice of counsel," the theory being he had counsel

before this time came.

MR. MKDALII: Practically, you know too, you were told to

come to court. Suppose the defendant is not arrested. Let us

say, respectable defendants, bank presidents, important merchants

and so on. Counsel is told "Your client has been Indicted.
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He will be arraigned on Monday* *and on Monday or Tuesday

you probably will get a copy of the indictment. There is no

time to do these things.

MR. GLUECKs I second Mr. Medalie's motion if he puts it in

the form of a motion.

THE CHAIRMAN: Before you do it, I would like to get the

reaction on that.

MR. S,5THt My idea is that it is a place where we should

encourage a local rule.

MR. MALIE: But the provision should be made that the

time is reasonable.

MR. SITH: Unfortunately --

THE CHAI1vAN: In framing your motion, if you could keep in

mind that there are places where the judge only sits for a week

and then won't be there for half a year,

MR. MVALIES Lat me suggest this situation, a defendant

is arraigned and is called on to plead on a particular day, that

being the last day the judge will be at that particular place

for holding court and he won't get back for two months. Well,

it stands to reason that the judge will arrange for a time and

place that those motions can be heard, or you can wait until the

judge gets back if he won't arrange it. Let us say the judge

sits in three different places within his district, a large

territorial district. He can state to counsel, "N% I will

be in Spolane,'" or wherever the place is, "ten days from today,

or two weeks from today. You can make your motions returnable

before ime there and I will bear you there."

MR. HOLTZOPF: They do not do it that way, though, in many

rural districts.
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MR. MIDALIJ: What do they do?

MR. HOLTZOFF: You take the northern district of Texas

*hlob covers from Dallas to the Texas Panhandle. There may be

a tern at Wichita Falls or Lubbock once or twice a year. If a

case is pending in one of those two districts, the motions will

be beard there,, because it it 250 miles.

MR. MNALI~Z Well, the judge sits some place.

MR. HOLTZOFF: He sits in Dallas, 250 miles away.

MR. MU)ALIER It is certainly of great Inconvenience to

counsel to come down to Dallas and talk to hbi there.

MR. MC LILLAN% I thought you were talking about the time of

filing the motion. The judge does not have to be there for

that, does be?

MR. MX)ALIZ: Ne has to dispose of them.

MR. HOLTZOFFs On the first day of the tomn all indictments

are found and the second day the trial begins.

MR. SE2TH That Is too fast.

MR. MN)ALIB% Let me put this to you, if I may; the Govern-

ment In cortain so-called orlmes, that is, business practices

on a large scale, usually in the anti-trust division of the

Department of Justice, can pick any place in the United States

for the filing of the Indictments and it picks from the viewpoint

of the defendants some very strange places. Now, there is no

reason in the world why a defendant$s rights should be abrogated

or diminished to any extent by reason of that practice, of the

court's judge sitting in a particular place for a day or two,

with the case requiring a considerable Initial debate on the

defendant's rights under the indiatment, particulars, or anything

else -- we just ougbt not to have that kind of thing. It is

wrong.
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THE CHAIWIA: Could we get before us what Mr. Seth's motion

would be on this?

MR. SITM: I am merely wanting to amend your motion to such

reasonable time as is fixed by the court and by local rule.

MR. MDALIE: If the local rule is fair, but if the local

rule says the motion should be made in two days --

MR. SITN: It would not be reasonable.

MR. MKZALIE: It might be reasonable In an income tax case

but not in a mail fraud case.

MR. YOUNOQUIST" Shouldn't we say "or within such reasonable

time as the court may allow"?

MR. SMET: That may be true but I think we should encourage

local rules on a thing like this.

MR. MC IELLAN: May I say, in order that there may be no

difficulty In those large territorial districts, it might be

well to put in something like"tendays and such further time as

the court may allow."

MR. HOLTZOQFF It would not work in some of those districts,

Judge.

MR. MEDALIE: It would not work because on certain cases

you can do it the next day.

MR. MC IZLLkN: You ought not to have to do it the next day.

MR. GICK: I think if you designate a reasonable time then

the local rules will designate more aptly.

MR. YOUNGQUIST: Conditions vary so much in the different

districts.

THE CHAIRMAN: Will you state your motion, Mr. Medalie.

MR. MW)ALIE: Strike out the words "at the same time," and

say "file any motions within a reasonable time fixed by the court
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under the eiroumstances of the case.

MR. SIASONGOOD: Fixed by the court, isn't it, if it Is a

reasonable time'?

MR. M)ALIN: The defendant cannot fix his own time.

12 MR. YOUJOQUIST: The word is "reasonable."

MR. MIDAIJI: Strike out "at the same time file any motions

with the reasonable time fixed by the court -- "

MR. SET: "Shall within a reasonable time."

MR. MIDALI]: "Shall within a reasonable time fixed by the

court."

MR. SITE: Was that put in there with any idea that all

motions shall be filed samUltaneously? Was that the intention

of the word "same"?

MR. ROBINSON: Really this rule was sketched in here for

the consideration it is receiving right now, and at the same time

had this in mind, Mr. Both, that a plea of not guilty and a

demurrer to the indiotment might be filed at the same time.

MR. SWTE: Well, ought not all motions, ought not they be

required to file all motions in one document or at the same time?

MR. MN)ALII: Can I finish what I wanted to put in there?

TiE CUAI1MA•1. Yes.

MR. MWALII: "asking the court"is not necessary, because

motions all ask the court.

MR. ROBINSOW: But in your meeting last September you

decided every motion should simply be expressed in that way, you

would not allow us to call it a motion to dismiss, or anything

else, but just put "motions which shall ask the court for what-

ever relief."

MR. HOLTZOFF: You mean, strike out those words?
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MR. ROBINSON: Just a second. "Whatever relief or order

would be proper under the oirumstances.,

MR. MWALIEz You do not need the words "ask the court."

MR. HOLTZOFJ: Why not just say "orders with respect to the

written ace'usat ion" ?

MR. MIDALIK: Yes, I agree.

MR. ROBINSON: Would everybody understand tis?

MR. HOLTZOIP: It is broad enough to cover.

MR. DRAW: Will all of the motions at that time be with

respect to the written accusation? I was thinking of a motion to

suppress the evidence, search warrant.

MR. ROBINSON: Yes.

MR. MIDALIE: I do not think there is any necessity for

fixing the time as to that any more than the taking of depositions.

It is tinkering with the indictment that you want to get out of

the way. Now you know what you are going to try, you ought not

to delay that determimAtion. Bringing the case on for trial,

you do not need it.

MR. ROBINSON: I disagree with that.

MR. KN)ALIZ: You do. I am probably wrong and you are

probably right.

TI CHAIMAN: It oan be made a year later. Why fix the time?

MR. ROBINSONt There you get an order or orders that do one

of two things, throw the case out of court by dismissing the

Indictment, or there would be orders which would be designed to

bring the *ase on to trial. Those are the alternatives. You

cannot name the order in which it is to be, like a demurrer, or

bringing it on for trial. It seems to me It should Igo in.

MR. MIDALIR: A motion to bring the case on for trial can be
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made at any time. It can be made six years after the indictment

was filed. Why should the person have to make a motion of that

kind at that time?

MR. ROBINSON: I do not agree with your interpretation of

bringing the case on to trial. I would Include in that any

motion or any order requesting the court which would do something

with the case other than throwing it out, disposing of the

indictment.

MR. DEAN% I can think of only one, in the interests of a

speedy trial, the thing has been delayed so long, but you would

not be making that so soon after the arraignment.

MR. MMWALIZ: You would be testricted only to the time when

you would be likely to be getting a speedy trial.

THE CHAIRMAN: I think Mr. Robinson means in matters which

have to do with preparing for trial. I think it is a question

of language.

MR. EOLTZOFF: Like a motion to take depositions.

MR. MWALIEi You can make that any time. You ought bot

to be restricted because you won't know until your case is very

thoroughly prepared. You ought not to have to make your motions

like that immediately.

MR. ROBINSON: It is within reasonable time.

MR. MX•ALIES You do not know if you require depositions

until you have worked on it half a year.

MR. ROBINSON: I still think your reasonable time would

govern.

MR. WMALI~Z The court fixes that time.

MR. ROBINSONt For each motion.

MR. MWALIEt If you make a motion with respect to the
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to the indictment, that is a motion the court ought to get out

of the way early so you know your issues) to disaiss indiotments,

to dismiss oounts, to sever, and so on, those motions ought to

be gotten out of the way. That includes the bill of particulars#

of course. But the other thinges, you won't know until there

is a long investigation. There ought to be no restriations on

It.

The court can determine then whether there has been undue

delay. It is decided on a different theory all together.

MR. NC IRLIAN% I would like to know -i- that in 5 -w what

the defendant must do with respect to applying to the Judge.

May he sit still, or must he Immediately ask the judge to fix

the time?

MR. KOLTZOFFI Unless a local rule fixes the time.

13 MR. NC LILLAN: But the application to have the time set?

MR. SIT:: The court can do It on its own motion.

MR. ROBINSON" I wish Mr. Nedalie now would take the

constructive aide. I have tried to do what I understood your

wishes were, so how should it be worded to move the matter along

without a successful series --

MR. MWALIR: Everything is out of the way except the

language that I think ought to remain in there because the only

things that remain have to do with the faots, deposition, or

suppression of evidence, matters which you find only after

considerable work on the case. You may not know that any

necessity exists.

MR. HOLTZOPF: Are you moving to strike out the words 'or

bring the case on for trial"?

MR. MIDALIE: Yes.
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MR. ROBINSOW: Yes. Mr. Kedalie says the only thing you

can do at this time is something with respect to the written

acousation, which I suppose would amount to a demurrer.

Proceeding from that point then, when will you move the next

thing? Where are you going to write that in?

MR. MDALIEs Do you mean by that motions to take depositions

or suppress evidence?

MR. ROBINSON: I inolude everything.

MR. MIDALIN: You Include that in your language which is not

clear. I think there ought not to be any tine limit except that

which goes with the ortinary rule that you shall do those things

with due diligenoe.

MR. TYOUIGQUIST: Won't that all take care of itself, whenever

the motions are required to be made, will not the court then set

the ease down for trial and will that not necessitate the defend-

ant's taking all his preliminary actions before that date?

MR. ROBINSON: Well, that Is the point. The language we

want there In Lines 26 and 27 In place of that which is about

to be stricken out, I would think it takes care of the motions,

beginning at Line 43-D with counter motions, hearing or trial on

these counter motions, notices, if there be any, of insanity or

alibi, all of those are here included with the Idea of bringing

the case on to trial.

MR. GLWCK: You are after abolishing undue delay, I under-

stand. Now the chief reason for undue delay seems to be all

sorts of motions for continuanoe, further continuanoe, and so on.

MR. ROBINSON: No. There would be the matters I mentioned

a minute ago of asking for bill of particulars, and motion for

examination of the Grand Jury minutes which oames up in some
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d istriots.

MR. GIDICK: I mean, what is the real force of the abuse

we are trying to remedy here.

MR. ROBINSON: Well, so many of them. Take the one of the

attacks on the indictment ise1f. In a good many districts, I

do not know how general it is, but in a good many districts it

is true you have a demurrer filed to the indictment, or you have

a plea in abatement filed, or you have some special plea in bar

filed, not concurrently, but strung along. As United States

attorneys explained it to me, there will be a date set for a

hearing, then a motion, then another hearing, then another motion

filed, and another hearing.

MR. OLUiCK: Is not that all covered by what has already

been written in here, within a reasonable time fixed by the court?

MR. ROBINSON: No. You see, that only applies to a retuest

to the court.

MR. GLUCK: All that remains Is the delay Of the court in

acting on the motion. Is not that right?

MR. ROBINSON: I do not believe so.

MR. YOUMQUIST: Isntt this what happens under the language

proposed by Mr. Nedalie, that this covers all of the motions

which may be made relatine to the accusation itself?

MR. ROBINSON: Mr. Alexander is familiar with this. I

would like to call on him, if I may.

MR. ALZXANDRR: Under the common law, when a man came In

and pleaded not guilty, be waived all those motions. Now the

practice has grown up in our court where everybody could come

along and plead not guilty. Then we go along and set the case

for trial. The morning of trial the attorney will come In and
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be says, "I ask leave to withdraw the plea of not guilty and

file a demurrer."

Well, you have a Jury there and the lawyer may raise a

good point and you have to go out and spend a couple of bours.

MR. XN)ALII: Doesntt this take care of it? It ban to be

done within u reasonable time.

MR. ALIXANDER: Do you mean those motions which cite

thesase ready for trial?

MR. GLUECKI Which are those?

MR. IWALINI The demurrer, plea in abatement, double

jeopardy, and that about covers it. Bill of particulars should

be in there by all means.

MR. SETH: What was your language, Mr. Medalis?

MR. KMDALIE: Well, as it reads now, according to my motion

THE CNAIMKAN: Read 4 as you have revised it.

MR. MWVALIE: "If the defendant pleads not guilty he shall,

within a reasonable time fixed by the court, file any motion for

orders with respect to the written aecusation."

THE CHAIRMAN: Are you ready for the motion? All those in

favor of the motion as amended, say "Aye."

(There was a chorus of "Ayes.")

TOE CHAIRMAN: Opposed "No."

Carried.

Section 5.

MR. ROBINSON: Section 5, "The Arraigment and Plea shall

14 be entered of record."

low, the arraigment and plea arraigned in sequence beginning

at Line 13 brings the matter to a conclusion and states what

probably would be understood anyway but other provisions have
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provided that the araaigment and plea shall be entered of

record, therefore we copied it, and having done that it seems

neceseary to state the rule to the effect that even if you fail

to enter on the record the arraigment and plea, that is not

reversiblo error.

MR. VWz=IBRZ Vell, I do not think we have to state the

rule in that eG,5 so lont as the rule is that Vay. if it weel

the other way, I think you might have to Ohange it.

MR. ROSINSOst You move to strike after record?

MR. DIAJ: seeonded.
MR. DOItZO7F1 I move to strike out after Paragraph 5. *

do not see the need of the wholo pir&ti'aPh.

Tim CAIMAN We have the motion to strilke pargra• 5.

All those in favor say Aye.'"

(There Was a chorus of 'Ayes-.)

IM QEnIAl: Opposed* "11N.O

CarrMe. S we have another rule requiring all this talk

about counsel to appear of record.

TEE CA&IImAN Well, now, that is an exceptiofa4 situationu

is it not?

Ito. ST: No. In every Gase where he hasn't counsel of

his own, he will be there. It will have to be.

ER. Wg=ESII I have my doubts as to whether that should

be in the rule, too.

T•I CNALMAJ section 3 --

MR. Wj•ELLRt Or have I abolished -- no*, what to call

that motion is somethibg for us to deeide. Apparentlys We haVy

to go a little further -- requesting the court to make an order
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VU. IEDALIEt The matte"1 we take up tomoroow are matters

I would like not to miss. Now, if You want to start earlier

and so over to something else, I will apprecitet it as a person-

al indul&onAo.

TEE CXA•tUA~t Shall we start at tent

UR. XWALIU j When shall we finiash

MR. GELaCt Tomorrow night.

To, CkIU4A•#t The Chair will have to be a lot tougher than

he has been.

They have wanted to take eight and one half million dollars

of property away with just one of those little orders.

Well, it looks as if we are inevitably sot for ton o'oloek"

15 But we may Consider deereasins our recesses and sandwiabhin or

something like that in an effort to make some progress tomorrow.

(At ll100 o0'loek P. JR., the meeting reeessed until

lOO0 otoloek, a. in., of the following day.)

10100o~elek, . .


