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The Chairmsn. All right, gentlemen. Let us proceed.

Mr. Holtzoff. I believe we are on Rule 8.

The Chairman. e start with Rule 8, gentlemen. Are there
any questions on Rule & (a) (1)? 1If not, we shall pass to (a)
(2).

Mr. Holtzoff. WMr. Chairman, I am afraid I shall have to
raise a question about (2) beginning in line 17. This 1s a pro-
vision to require that every indictment should give a statutory
citation or the citation of the rule under which the prosecution
{s brought. I do not object to requiring the citation of the
rule if the prosecution is based upon an administrative rule, be-
cause there are obvious reasons making that desirable. I do not
believe that a statutory citation should be required. I have had
the law examined to be sure of my ground, and the cases are unani-
mous today that all the indictment or information must do 1s to
set out the facts constituting an offense. It is not necessary
to cite the statubte charged to be violated. Sometimes some
prosecutors do mention the statutory citations. Some as a
matter of facility of reference put 1t on the margin or on an
endorsement. But certainly it ought not to be a requirement.

Now, the effect of this rule would be just to add a tech-
nicality which does not now exist. And there is a practical
reason: we have all seen indictments sustained on appeal under
a statute other than that on which the prosecutor relied in the
court below, and certainly a defendant who has been convicted
should not be turned loose merely because the prosecutor relied

on the wrong statute, if actually a crime has Dbeen committed.
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Mr. Dean. The 1ast sentence takes care of that, I thinke.

Mr. Holtzoff. The 12st sentence does smeliorate the diffi-
culty, but I do not think there should be even & requirement of
the citatlone.

Nr. Burns. Would you change "should" in line 17 to "may"?

Mr. Holtzoffe I have no objection to that, sir, personallye

Mr. McLellan. Suppose you change 1t to "should preferably."

yMr. Longsdorf. I think that would be good.

Nr. Holtzoff. Chenge it to "should"?

Jir. McLellan. "should preferably," so s not to make a re-
quirement.

yr. Holtzoff. Yes.

yr. Seth. Is 1t any nardship that the United States Attorney
know the law under which he is prosecuting?

The Chairmane You are right.

Nr. Holtzoff. Mr. Wechsler just argued & case in the Supreme
Court where he properly sought to sustain a conviction under &
statute that the United States Attorney did not cite.

Mr. Youngquist. Why do you say "properly"?

Mr. Holtzoff. Because T think that was quite propere.

Mr. Wechsler. Quite proper.

Nr. Seth. I think in lines 22 and 2% there seems to be
intimation that the United States Attorney might be convicted
of an intent to mislead the defendant.

Mr. Robinson. That is marked out.

Mr. Seth. 1Is thet marked out?

Mr. Robinsone. Well, yes, I should like to suggest that it
go out. In line 5o after "omission" strike "does not appear to

have been made with intent to mislead the accused or if it".
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Mr. Seth. That has covered my objection, but I do think
that in this day and generatilon, where we are going t§ have laws
and regulations, when we have to get a permit to take a drink or
anything, why, We nad better have them cite the statute.

Mr. Wechsler. There 1s one important distinction in this
subject, Mr. Chairman, I think, between the case that comes up
on direct appeal after a demurrer has been sustained to an indict-
ment, and the case that comes up after conviction in the District
Court. Where 1t comes up after conviction it 1is much easier to
£ind respects in which defense coupsel may have b een privileged
by having nis attention focused bto one rule of law rather than to
snother rule of 1law; but if there has merely been a demurrer and
the demurrer has been gustaired I cannot see any Wway in which de-
fense counsel is worse off in the Suprense court arguing the point
of law on which the sufficiency of the indictment turns than 1f
ne had made that argument in the first.instanca in the District
Courte.

Mr. Holtzoff. Tn accordance with the suggestion that has
been made, I move that we jnsert the word ”preferably" after the
word "should" in line 17.

The Chairmane. of course that goes far enoughe

Mr. Dean. No.

The Chairmen. Why should not the Government t ell you what

Nr. Holtzoff. It has never been the rule and it 18 not the
rule today that an indictment must cite the statute.

The Chairman. That is true, bubt we are doing a lot of things
here that never ocecurred before.

Vr. Holtzoff. 7Yes, but we are trying to simplify criminal
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procedure.

The Chailrmane. Well, that is one thing we are trying to do,
but we are trylng to make 1t a square, honest gameé.

Mr. Dean. Another thing, whatever the precedents may be on
the subject 1t seems to me that with this growing body of Federal
legislation those precedents do not argue Vvery much, to me, todaye

Mr. Burns. There are a hundred agencles now that are minor
legislators; they have the power to make new statutes which carry
very severse criminal penalties.

Mr. Seth. Why do you s&y "minor™?

Mr. Holtzoff. I agree that if the prosecution is based upon
rule or regulation of an administrative agency there 1is good
reason for requiring a reference to the rule in the indictment.
But certainly that should not be the case if it were a statutory
prosecution; and my recollection 1is that at the last meeting of
this Committee the trend of the discussion was to 1imit this re-
quirement to prosecutlons based on rules and regulations. That
was the concensus of opinion, put unfortunately no motion was
made .

The Chairman. What is the hardshlp of citing the statute?

VWr. Holtzoff. Jell, because sometimes you might seek to
sustain a convietion on & statute other than that which you have
cited.

The Chairmen. But should you do 1t?

Mr. Burns. Why should you gelt away with 1t?

Mr . Holtzoffe Oh, I think so.

The Chalrman. oh, no. You indict a man for oneé thing, on
one basise

Mr. Holtzoff. Well, you indict a man for running a still
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without paying @ tax. Now, there might be two statutes, each
with a slight variation in the phraseology, that that man might
have violated. For example, if he ran a still without 2 license
in Indian country he would be violating the statute relating to
the Indian country, and he might be violating the Revenue Act.
Now, there might be a slight differencs in the phraseology of
the two statutes.

Mr. Burnse. This 1s the United States attorney, not a
commiss ioner.

Mr. Sethe This is an expert now, presumably.

Mr. Holtzoff. This is not the United States attorney's case,
after all; 1t 1s the Government that is interested in geeing Jjus-
tice done.

Mr. Youngguist. If the Unlted gtates wants to see justice
done I think it calls for the inclusion of the citation.

Mr. Wechslere It 1is interesting in this connectlon: ==

Mr. Holtzoffe T do not think so.

Mre. Youngquiste g0 far as 1 am concerned T would rather use
the word "shall" instead of "may."

Mr. Seth. SO0 would T

Nr. Youngquist. But I am satisfied with the word "should"
because 1 have faith that the ynited States attorneys will follow
the admonition even though 1t be not a compulsion.

Mp . icLellan. Butb the effect of Nghould" there is in view
of what follows in the next sentence, which is Wopg1l," is 1t not?
or what? 'shall"?

Nr. Seth. Yes.

Mr. Wechsler. MNr. Chairman, nobody questioné the proposi-

tion that it 1s sound practice for the United States attorney to
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do that, and United States attorneys do do that. They should do
that. The question is what the penalty shall be if they f ail to
do it. Now, everybody agrees, if in consequence of the failure
the case is trled on an erroneous theory, evidence 1s admitted
that would not have been admissible on the other theory, or there
1s a failure to prove some essential point under the othéer theory,
that a convicti on cannot stand. But take a case where the proof
is the same, where nobody has guffered from it: there T think it
ig clear that a conviction should be affirmed, and actually this
rule would permit it to be affirmed.

Mr. Burnse. That is quite right.

The Chairmen. There is no harm done in an honest case.

Mr. Younggquist. 527, Mr. Wechsler, should there be included
in the last sentence in line 20 after the word "ground" the words
Wpor dismissal or for reversal®?

Mr. Holtzoff. Yes. |

jr. Youngquist. To cover the trial court as well as the
appellate court.

¥r. Wechsler. The real point is that it shall not be ground
{or affirmance, T should think, in view of the tprend of the dis-
cugsion, because that problem always comes up not where & reversal
is claimed on that ground but where an affirmance 1s claimed on
that ground.

Nr. Holtzoff. Weil, you do no?¥ want to change that second
sentence, that sentence beginning in line 197

Mr. Wechsler. No. As it stands I think it would meet my
pointe.

Mr. Holtzoffe. Well, T think the word "3ismissal® --

NMr. wechsleT. T am not sure 1t would meet the point of



persons who take the other view.

The Chairman. Jell, now, gentlomen.

yr. doltzoff. If the word "3ismissal" goes}gs Mr. Wechsler
suggests, T think that would meet my objection on that.

The Chalrmarls Where does that go in, Professor? what line?

yr. Wechsler. Line 20, before "peversal.

Mr. Seth. "dismissal or."

The Chairman. "oT for."

Mr. McLellen. Well, you put in "for dismissal,"”

wir. Robinson. 52y "or for."

ur. Medalie. "or reversal."

The Chalrman. MNo- fror dismissal or."

yr. Robinson. Put in the "or for reversal.”

yr. Holtzoff. “or for reversal." 1 see.

Mr. fWechslere. There might be something said for striking
the last sentence, beginning on line 19, particularly if the
word "preferably’ £0es in after "gpould" on line 17. Then it
will Dbe understood as & directory provision, and its legal conse-
quences will be left to the court in particular cases == legal
consequences of failure to comply with thise

Mr. McLellen. A1l T thought about ”preferably“ was that it
would be a little bit better than the more permissive "may "

vr. Seth. The last sentence.

Wr. liclLellan. But 1 am inclined to agres with those who
think that there should ee a requirement that the indictment
state the statute, and so on; and if that is so I think that ac-
cording To Mr. Youngquist's suggestion we should have "shall"
for "should" in the seventeenth line.

The Chairman. Does someone move that we substitute "shall"
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for "should"?

Mr. McLellan. I 80 MO Vew

The Chalrman. I8 that seconded?

Nr. Youngguiste. Seconded .

The Chairman. All those in favor of "ghall" in line 17 in
place of "should,” say "aye." Opposed, oM

How many noes were there? (There was 2 show of hands.)
The motion is carried.

Now, as 1 understand it, by consent in line 20 there 1s an
introduction of words, "por dismissal or for reversal.”

Mr. Wechsler. Just a moment. "of an indictment or reversal
of a conviction."

Mr. Holtzoffe. Do we need that?

The Chairmen. I should think 1t makes better Englishe.

VMr. Youngquist. Yes.

The Chairman. "3ismissal of the sndictment.® "or dismissal

£ the indictment or for reversal of a conviction."

ur . Youngquiste "indictment or information."
Nr. Robinson. "or information.”
The Chairman. "or spformation.”

Mr. Dean. The effect of this, I take it, so far as a pro-
ceeding in the district court is concerned, is to give you a
right, probably through a bill of particulars if it is mnot in
the indictment, tO get it. That is really what we have in the
way of penalty, 1f you cal 1 that "penalty."

The Chairman. IS there anything else under this sectlon?

yMr. Medalie. Do We need the language, "does not appear to
nave been made with intent"?

The Chalrman. That is oub.
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Mr. Medalie. That is out, is 1t?

The Chairman. Yes, from the word "does" in line 22 through
the word "it" in line 2%

Mr. Youngquist. The pronoun "him" should be changed to
"3efendant” there at the end of 1line 2%: "the defendant," be-
cause we do not previously refer to him in that sentence or in
the preceding sentence.

Mr. Robinson. If you use the term tdefendant” there you
nhad better use it in other places here. In line 19 "accused”
should be made "defendant," and in line 15 change "accused" to
"defendant."

¥r. Medalie. Yes.

Mr. Youngquist. I thought we were using "qefendant" through-
out,.

Mr. Holtzoff. We were. We are.

Wr. Youngquist. Yes. We should here then.

The Chairman. Those changes will be made.

Mr. Robinson. In line 10 "which constitute" should be
"oonstituting." Is this your preference, Dr. Youngquist?
"essential facts."

The Chairman. T"essential facts constituting the of fense
charged™?

Mr..Youngquist. 1 think it is better. Better language.

The Chairman. It follows your thought closer.

Kr. Robinson. And then in line 14 T think we can save three
or four words.

Nr. Youngquist. What is that?

Nr. Robinson. "and that he" strike out "may have." "and

that he committed it in one or more" strike out "of various,"
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leaving 1t "one or more specified ways"?

Nr. Youngguist. Yes.

TheChairman. ALL right. We shall proceed to (3).

lir. Dean. Do we wish 10 make a similar requirement as to
the complaint?

iir. Holtzoff. We have & separate rule on complaint that a
subcommittee is going to bring in later tomorrowv.

#p. Dean. I suggest that for the consideration of the sub-
committee, then.

Mp. Holtzoff. Vhat was the suggestion?

Mr. Youngguist. I doubt if we need 1t.

Mr. Holtzoff. Ve have a separate rule on complaint.

The Chalrman. That will come in later.

Mr. Youngguist. Yes.

The Chairman. ALl right. (3) Surplusage.

Mr. Longsdorf. Mr, Chairman, how are you going to ascer-
taln whether given words are surplusage without construing the
indictment? And if you construe 1t wrong and strike out the
supposed surplusage have you not amended the indictment?

Mr. Robinson. You remember our discussion on that,
¥r. Longsdorf?

Mr. Longsdorf. Yes, I do.

lr. Robinson. ItU 1is based largely on the recommendation of
George Lindley of Illinois.

lr. Longsdorf. I remember it.

Mr. Robinson. In which he pointed out that sometimes
indictments and informations contain really scurrilous matter
or slanderous matter, 1ibelous matter.

lir. Longsdorf. This 18 not limited to that.



Mr. Robinson. And it would be clear to the court in such
a case what could g0 out, 1 should think.

Mr. Medalie. 1In almost every indictment there is a libel
per se; that is true.

Mr. Robinson. To the dsfendant.

Mr. McLellan. Wny give the court the power of its own
motion to do it?

Mr. Robinson. gtrike that out, Judge, beglnning after
"oourt"; strike out the rest of that line and the riprst two
words of the next line, =0 you would say, "The court may strike

' mhat would

surplusage from the indictment or information.'
make your objection still stroager, perhaps, butb I think 1t may
go out anyway.

Mr. Longsdori. My remark was merely to bring that thought
to the attentlon of the committec. 1 cannot ansvwer it.

Mr . lMchellan. I mean to give the court power upon motion,
and only upoh motion, and not 1let the Jjudge splash around
looking &t an indictment and +hinking something ought to g0
out.

Mp. Seth. "on motion of the defendant.”

Mr. Youngquist. Strike out "or of its own motion"?

Mpr. McLellan. It seems TO MmE.

The Chairmsn. IS there any objection to that? If not,

(]

QOne .,

(=

that will ©
Lr. Youngguist. Mr. Longsdorf.
lir. Medalle. of course that takes care of eX parte Bane,

not?

ct

does 1
Mr. Youngquist. 1 wonder if your question might not s

answered by the fact that il the court does strike that which
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1s not surplusage 1t is not stricken pecause he has no author-

}..!o

ty to do it?

The Chairman. (D) on page o, (p) (1).

!

Mr. seth. Qughit not "oerson” in iine 29

seirmen., 1 did nod get that.

Mr. Burns. A cefendant" .

+o come out?

Lip. Seth. Ought not "y accused person’ be

e

Or at least "person‘ should come Cute.

The Cl&Irmall. Ves.
o B N oy . SPo 4]
Mr. ROLLNSOIL. A defendant .

£

the Government Irom procesding by

delendent . 1 QO nov

Mp. Burns. Ls 1t the iptention of (b) (1) to preclude

op

rhat reason 1 am going Lo supgest that the word shall 1o Line
%% peo changed O "aag !,

Lp. ledelile. Yog.

Iir. Burns. Wiy I ralse chiat guestlon, in tho 1ight
1 kaow about the Anci-Trusd Divisicn's practice, pricy nave
developed 2 ceriain vnofficial Licrarciyy of oin. If you are
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may geb an L Tormation; &ud frequentbly ousingsiinei, regardlng
e Lraditic‘el ncaning- -dgnotatic A--avtachod U0 "indictuent,
Ceel o 1ot beilter sP they may sec au snformetion rather taan
op indictuwenb. Low, under this rule es wrltuven ULey could dr
a note Lo the United States Lotornsy or file & waiver ln Gl
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vy, Burns. Will Jou read 1t again?
vy, Youngguist (eeting cheirman). (Reading
"Tn eny case not punishable by cGeath & defendant

represented LY counsel may ¢ nsent that the proceeding
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rnet event tho United States Attorney may procced OY

Mr. Sethi. Would >t not be netbter to S&Y plainly in there

"yith the consent of the =sfencant and the approval Ok the
unitsd States attorney"?

Me. leLellan. I thinlk s0.
Mr. Dession. I ao not belli.ve you need that. The only

right the defendant has uwnder the Constitution 1g not to be

prosecut“@ sxcept on 1ndictment in sopbain cases. OV he can
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lir., Youngquist (ecting chairman). Make it "ehall"?

My, Holtzoff. 12, We do not went to make 1t "shall."
lir. Rebinson. 03 V€ nave already chenged the "ene11" to

"may".

nr. Wechsler. That would not ¢
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the last sentence the way it is.

Lr . Scasongood. Why do you not have the last sentence
read, "After the waiver the United states Abttorney may ile
an information or procesd by sndictment"?

lir. Burns. Y&S.

Mr. Dean. That 18 it.

My, McLellan. That is 1it.

MNr. Youngquist (acting chairman). That would be a little
shorter.

Mr. McLellan. That does it, ¢oes it not, Mr. Seth?

Mr. Seth. I think so.

Mr. Younzquist (acting chairman). All right. If that is
agreeable 1t will so stand.

We come then to (2).

Mr. Seth. That will have to De changed.

Mr. Seasonzood. Yes.

lir. Holtzoff. In (b) (2) I think that Ve could omit all

of line 37 exccphv

"aistrict,” and stri

Mr. McLellan.

-
L
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criticism hecre.

Mr. Seasongood.

Mr. Seth. Yes.

Ml”- NI.CLellano
one,
informetion .
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Iir. Robinson.
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Mp. Boltzoff. I beg your pardon?

Mpr. Wechsler. 1 do not think we need 1t.

Mr. Holtzeff. I don't either.

T move to strike outb (2).

Mr. Youngquist {acting chairman). Is there any objection
to striking out (2)°?

CMr. geasongood. Con you do it now in any Aivision of the
aistrict?

Mr. Holtzoff. vou cannot do it in any division cf the

the
dgistrict except with/defendant's consent, but if the defencant
consents you can do 1%t; so you do not really need (2).

Iir. Rebinson. Oh, Jjust a second, Mr. Holtzoff. Remember
that is bassé on rhe idea that even when the court is not
sitting, or in nlaces where the court is not gsitting, 1f there
ijs a defendant in jail you may provide that he may walve indict-
ment, the information mey be filed, and the court may act at
that time and place even though it is not in term time, even
though it 1s not at the place where the court regularly sits--

1 suppose &any division.

Mr. Holtzoff. The defendant may consent to nave the case
heard in any place outside of the aivision, and if you get his
consent you can do it; so I do not think you need that provision.

Mr. Robinson. Oh, no; this goes beyond consent. It
cives the court power it does not now have.

Mr. Holtzoff. If you 1imited paragraph (2) just to that
thought, 1 think that would be gifferent.

Mr. Robinson. 1 think 1t should be 1imited there.

ymr. Longsdorf. Is not the intent of paragraph (2) directed

to the powers of the court to enable the court to do something
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t+hat otherwise 1t would not do? It 1is not aimed at what the
defendant 1is going to do at all?

ir. Holtzoff. TNo, but that is covered by paragraph (1)
the way we now have it, Mr. Longsdorf, 1is it not?

ir. Longsdorf. I know, but paragreph (1) as it now stands
does not go on and include what may further be done to expedite
the case upon & plea of guilty if one 1s then made. That is
what I was getting at.

Mr. Holtzoff. A plea of guilty then vecomes the same a8
any other plea of guilty.

Mr. Youngquist (acting chairman). The only thing, as 1
see it, in (2) that we need to preserve 1S the taking of the
plea in any division within the district.

Mr. Dean. Exactly.

Mp. Seth. That 1is right.

ywr. Holtzoff. Why not leave i1t substituting something to
this effect for (2): “1n such event et --

ur. Robinson. "if an information 18 filed".

' Holtzoff. "if an information is filed the plea may
pe taken and the case disposed of at any place within the
district if the defendant S0 consents"?

yr. Longsdorf. Then, if youd 1t that way, Mr. Holtzoff,
why not combine (2) with (1)?

My. Seth. That is right.

Mr. Longsdorf. And make 1t one paragraph.

Lr. Holtzoff. 1 see€ no objection toO that. I think that
is a good idea, really.

npr. Wechsler. MNr. chairman, was there not discussion at

the meeting of +he subcommittee about a proposal to allovw &
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plea to be taken in other divisions and perhaps even in other
aistricts?

Mr. Holtzoff. Ve nave that under the removal rule. We
adopted that in the subcommittee, and that 1s embodied in this
draft, Mr. Wechsler.

Mr. Wechsler. 1 am wondering if ve need any special
provision here. Why, 1n other words, should the leeway on
where the plea 18 taken be greater where an indictment is

waived than in the case where there is an indictment?
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fls Mr. Dession. 1t should not.

BB.
Mr. Longsdorf. There has been considerable correspondence

an
in- come in to the committee about the desirability of having &

iiiz; way in which cases of that ‘gart could be disposed of properly
where the sentence would be small: let the msn 8erve his
gentence 1f he wishes to, and get 1t cleaned up eand avoid the
delay that ensued 1in districts where the court did not sit
frequently. There 1s a 1ot of that.

Mr. Holtzoff. Yes, we are all for that, but I rather
agree with Mr. Wechsler that we do not have a general rule
allowing that to be done, even whers the defendant 18 indicted
instead of being proceeded with by'information.

Mr. Longsdorf. T would agree to that.

Mr. McLellan. Do you need sny rule to accomplish that?

Mr. Holtzoff. I do not think you do. I think the
defendant may always consent to have his case tried In &
division other than that in which he 1s 1ndlcted.

Mr. Robinsone. What about outside of term time?

Mr. Dession. Some of them are accustomed to doing it )
that way. I think it might be well to provide that 1t can be
done.

Mr. Holtzoff. You provide & term ends the day before the
next term commences. That is the legal concept of terms under
the federal statutes. You do not have such & thing as outside
of term time, actually, unless the Jjudge adjourns the term,
which a careful judge does not do. He always continues the
term.

Mr. McLellan. Do you not abolish terms under the rule?

Mr. Holtzoff. We do not abolish terms; we say that terms
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shall not be used as 1n derogation of time.

Mr. Longsdorf. Yes, but, Mr. Holtzoff, 1t may happen
that & judge will go up to another divislon to take care of
the business there, and he willlnot be there to receive the
plea and pass the sentence.

Mr. Holtzoff. That is right, but the defendant can consent
to be brought up to the other division.

Mr. Longsdorf. Oh, all right; if you put it in somewhere
else that way, then we shall have 1t covered.

Mr. Dean. He mey consent, Mr. Holtzoff, but as & prace
tical matter 13 he going to be taken out of jaill and gransported
by the marshal over %o another division of the district if he
wishes to enter a plea, unless we write it in here? In other
words, the practice 13, T think, 80 mech the other way that
1t would be rather revolutionary, and we want 1t made certaln.

Mr. Holtzoff. Perhaps so, Mr. Dean, but I at1ll think
that that ought to be & general provislion.

Mp. Dean. I agree.

Mr. Holtzoff. And not 1imited to that group of cases.

Mr. Dean. Yes, 1 agree.

Mr. Youngquist (acting chairmen). That would come under
chapter 5 that relates to arralgnment and pleas.

Mr. Holtzoff. So I am going to make a motlon at this
time to strike out (2) 1f I may, Mr. Chalrman.

Mr. Youngquist (acting chairman). well, with the under-
standing that a 1ike provision covering both jndictments and
jnformatlions shall be inserted in chapter 5e

Mr. Holtzoff. Yes.

Mr. Youngquist (acting chairman). I8 there any objection?
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(There was no response. )

Mr. Youngquist (ecting chairman). (2) is out.

Mr. Robinson. That has to be 5, do you think?

Mr. Holtzoff. 1 do not know.

Mr. Robinson. Chapter 5%

Mr. Youngquist (acting chairman). Chapter 5.

Nr. Robinson. Very well.

Mr. Longsdorf. What number would this other rule be?

Mr. Robinson. I do not know.

Mr. Longsdorf. 1t has no number yet.

Mr. Holtzoff. Let us pass that.

Mr. Youngquist (acting cheirman). Just make & note of 1t.

Mr. Longsdorf. All right.

Mr. Youngquist (actingkchairman). We come then to (3) of
Rule 8(vb).

Mr. Medalle. We go to 15.

Mr. Youngguist (acting chairmsn). 1l or 15-

Mp. Longsdorf. BY "fine only," Mre. Chairman, you want to
1imit that amount or specify the semount. Do all fines come
under that?

Mr. Holtzoff. All fines.

Mr. Youngqulst (acting chairman). Yes.

Mr. Dean. Yes.

Mr. Waite. 1 should like to ask this: Why does it
restrict amendment of the information to cases where the
punishment is not more than & yeoar, even though no additional
or different crime is charged and even though substantial
rights of the defendant are not prejudiced?

Mr. Holtzoff. 1 think perhaps T was partially
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responsible for that restriction, because & defendant might
hesitate to walve i1ndictment 1f he ¥new that any informatli on
that was flled against him was subject to amendment. An
indictment is not subject to smendment, and if you prosecute

a felony by information with the defendant's consent it seems
equally responsible that the information should not be sub ject
to amendment. I might say, actually, thet the prosecution
will not suffer. I checked with those folks in the Department
who have active charge of prosecuting cases, and they have
never had any real problem arising out of difficulty over amend-
ing informations.

¥Mr. Walte. You mean that they have amended them?

Mr. Holtzoff. I do not know that they have had many
cases where 1t was necessary to. In other words, 1t is not
a problem from & practical standpoint.

Mr. Waite. Well, then they are better than state
prosecuting attorneys, becausse in Michigan where Wwe file an
information instead of an {ndictment they have to amend time
and time agsain, and we have & provision permitting amendment
instenter, with & delay in the case, of course, 1f the defendant
has been surprised.

Mr. Holtzoff. Our people hardly ever amend informations,
1f they ever do; 1 suppose that sometimes they do.

Mr. Walte. They do not use informations, perhaps, quite
as generally.

Mr. Burns. Increasingly.

Mr. Holtzoff. of course, in your state you use grand
juries very rarely. Informations in the Federal courts are

only used for minor offenses.
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Mr. Waite. That 1s 1t, and if the Federal courts are
going to useé snformations more T wonder if they will not
find the right of amendment increasingly necessary. T dislike
to see this 1imitation. If it 1s a desirable thing, it is a
desirable thing in all cases, 1t seems to me.

Mr. Holtzoff. T know one thing: as I say, the prosecuting
officers of the Government do not think the matter is of suf-
ficient importance even to ask for it.

Mr. Waite. If 1t were pot in here at all I should not
mind. That would leave the matter opene. I heaitate to seé
a specific 1imitatlion to that, because 1t means that if it is
for more than a year then 1t could not be amended.

Mr. Holtzoff. The snswer is, after that they can always
file an information unless the statute of 1limitations has run.

M. Burns. 1 should 1ike to move that the first clause
be stricken. 1 move that (3) be amended by striking out up to
the words "or both" on line 41, end beglnning the paragraph
with, "The court may permit an information to be amended" .

Mr. Seth. That 1s right.

Mr. Seasongood. Why do you provide only pbefore verdict?
Why should 1t not be amended at any time before or after
Qerdict 1f you are going to give a power of emendment?

(At this point the chairman resumed the chair.)

The Chairman. Suppose a vote be put. A11 those 1n favor
of Judge Burns' motion say "Aye." Opposed, nNo." Carried.

Now, what was your question, Mr. Seasongood?

Mr. Seasongood. Why the right to amend 1s limited to
pefore verdict or finding of gullty. The usual amendment

statute allows gmendment at any time.
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Mr. Burns. Even tn a criminal statute?

Mr. Seth. No.

Np. Seasongood. Well, as to that, therse 18 very little
on the amendment of criminal statutes, 1sn't there?

Mpr. Robinson. In casé of informatlone

Mp. Burns. I do not know, but 1t seems to me that you
could properly draw & distinction between the civil practlce
and criminal practice in that respect. 1 mean, too 1iberal
power of amendment, it seems to me, might very well have & bad
effect on the caution and care of a prosecutor. T think if he
could amend after verdict it would give him & power which he
really does not need.

¥r. Youngquist. Permltting the emendment of pleading in
a civil actlon after the verdict is a pretty 1iveral rule,
and I think it should not be extended to eriminal casesS.

The Chairmen. I8 there a motion? Do you meke & motion
on it?

Mr. Seasongood. No.

The Chairmen. All right. Is there enything else on (2)2
If not, we move M to Rule 9.

My. Robinson. We have got that.

The Chairmsn. Rule g(a). Are there any questions on (a)®

Mr. McLellan. Yes. Not a suggestion but a search for
informetion. Under (a) the consolidation of indictments or
informations where the defendents are not necessarlly charged
jointly is permitted; 1s that right?

¥r. Roblnsone. That is right.

Mpr. McLellan. Does the consolidation mean not an order

for trial together, but they become in effect one case? And
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1f they do, can you deprive, among other things, any defendant
of his right to challenges, to make him join another defendant
when he is not charged jointly with responsibility?

Mr. Holtzoff. There is no constitutional privilege involved,
1s there, Nr. McLellan?

¥r. Mclellen. No, but he 1s given & right to peremptory
challenges. Do you want to deprive him of peremptory challenges
and make him join with gomebody else 1n his challenges when he
1s not charged with the Joint wrong?

Nr. Dean. That 1is a good questlion.

Mr. Youngquist. T think the purpose of that provision,
Judge, wWas this: In the first sentence we pernit 2 joint
1ndictment "if the offense arose out of the same act or
transaction”. S0 that the last gentence 1s intended merely
to proceed DY consolidation in the same manner 8&s 1f they had
been indicted together in the first instance.

The Chalrman. Tt relates back, does 1t not, to the kind
of defendants who are mentioned in the first sentence?

Mr. Youngquist. Yes, "If such defendants.

The Chairman. But could you not meet Judge McLellan's
point by providing for consolidation for trial, which 1is
different from consoclidating 1ndi ctments? 30 that you would
preserve the right to challenges, and so forthe

Mr. Deasn. I wonder 1f you would preserve 1t 1f you
referred to consolidatlon for trial. I think you would almost
have to have & speclfic provision in there.

Mp. Youngquist. I think the purposse, the intentlion of
the aubcomnittee--at least, 1t was 1y intention--was to create

by consolidation exactly the a1 tuation that would have existed
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had the defendants been jointly gndicted in the first instance;
end if it is thaet kind of situation 1 see no reason why the
consolidation should not be complete for all purposes.

Mr. Holtzoff. The use of the word "such" immediately
preceding ngefendants" limits the last sentence to casés
where the defendants might have been joined originally.

Mr. McLellan. Yes, 1f you are giving the power to Join
defendants where they are jointly charged, with joint wrong--
which is all right--but you are giving the right to join them
when there are two or more acts or transactions connected
together.

My, Dean. That 1s true.

Mp. McLellan. I think Mr. Vanderbillt has hit it, although
T do think that that word "eonsolidate® has hed such a meaning
attached to 1t thet you would need same other word than
neonsolidate™. Maybe 1t ought to be "order to be tried
together," or something of that kind. |

¥r. Walte. T was going to ask a question. Perhaps that
answers it. I was looking at something else when the dis-
cussion started. I8 the phrase "to consolidate an indictment"
a word of art meaning "order two indictments tried jointly"?

Mr. McLellan. In my experience, which 1s very 1imited,

a consolidation of indictments means meking one case out of
two cases.

Mr. Seth. Yes, that 1s right.

Mr. Walte. Well, that is what I thought.

Mr. McLellan. pifferent from an order that two cases
shall be tried together.

Mr. Waite. And thet is not the 1dea that we are trylng
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to express here, is 1t%

Mr. Youngqulst. That is the 1ldee aome of us were trying
to express--atb least I.

Mr. Burns. Mr. Holtzoff, from your experience is there
any advantage through & technical consolidation that the
Government would not have through & simple order of a joint
trial?

Mr. Holtzoff. I do not kmow of any.

Mr. Seth. Could you join the challenges?

Mpr. Youngquist. On challenges probably 1t mekes &
dif ference.

Mr. Holtzoff. Your question was 1imited to an advantage
to the Government?

My. Burns. To the Government.

Mp. Holtzoff. & do not know of eny.

M. Burns. Now let me put it the other Wwajs: Are there
any disadvantages to the defendant apart from cutting down
challenges? 1s it not true &lso that he is bound more directly
by what counsel for the other joint defendant may do 1f 1t 1s
one case?

My. Holtzoff. I do not think 80, pecause counsel repre=
senting one defendant does not bind other defendants, no
matter whether 4t is one case OT several cases tried together.

Mp, McLellan. I do not know sbout that. I think there is
something in Judge Burns! suggestion.

Mp. Holtzoff. 1Is there?

Mr. Youngqulst. gometimes he does note

Mr. McLellan. You take two men Who are jointly indicted,

A and B, and A puts in some evidence that cannot be used
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against B, even though it is in A's defense.

Mr. Medalle. Yes.

Mp, Holtzoff. But would that not be the case, Judge,
1f A and B were beilng tried together though on separate indict-
ments?

Mr. Burns. I do not think so0.

Mp. McLellan. I doubt 1f they would go that far. They
are going some when they declde, 8&s they do, that A's evidence
can be used against B, but I doubt 1f they would extend it to
a case where there are two separate indictments and ordered
gried together. But that is for the future.

Mr. Burns. I have an smpression from civil procedure
that "consolidate" is really & word of art carrying a most
significant result so far as the substantive rights of the
parties are concerned, or potentially substantive rights,
and certeinly the procedural rights; and I also have an
impression that consolidation is a technicality that has a

11ttle aroma of the antiquated procedure.
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Now, it seems to me, fpom the viewpoint of convenience,
that you would attain your substantial objective if you per-
mitted trial together, and on that score I would leave the
trial judge with uncontrolled discretion. But I am a little
leery of congolidation, frankly, because I do not know what
the implications are.

Mr. Medalie. well, we have congolidation now.

Mr., McLellan. The implications are, I think, that it
makes them for all practical purposes one case.

Mr. Medalie. Yes.

Mr. Youngquist. May I suggest, Mr. Chairman, that for the
purpose of clarifying the situation we have an expression of
opinion on the part of the Committee as o whether it desires
that a consolidation of indictments shall, for all purposes, be
equivalent to a joint indictment?

Mr. Medalie., It is that in effect, is it not, now?

Mr. Younggquist., If that is what we want, that is one
thing, but if it shall be merely & joint trial then we ought
to make the changes that have been suggested.

The Chairman, You have brought it here as if it were &
joint indictment.

Mr. Youngquist. That is right.

Mr. Holtzoff. Yes.

The Chairman. NOW the question 1is, do you want that view
maintained?

Mr. Medalie, 1s that not the situation now?

Mr. Robinson, I was just going to say that the words are

exactly the words of 18 U.S.C., Section 557--that is the
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joinder statute of 1853% or 1856--which concludes, "and if two
or more indictments are found in such cases, the court may
order them to be consolidated."

Mr. Burns. Does that include acts or transactions cOnR-
nected together?

Mr. Robinson., Ye€s.

Mr., Wechsler. NOj the_joinder provision 1s broader here
then 1t is in the existing statute.

wr. MclLellan. I thought so.

vr. Robinson. However, does that speclfy where, Mr.
Wechsler?

The Chairman., In the common-transaction clausé, is it not?

Mr. McLellan. Ye€s. 0f course that isithe very gubs of 1.

The Chairman. which 1is taken over, 1 gather, from the
civil rules.

Mr. Wechsler. MY memory has slipped here. Does the
joinder statute, the one that you were reading from, deal with
joinder of defendants or with joinder of charges against the
same defendant?

Mr. Roblnson. shall I read 16?2
Mr. Wechsler. Ye€s, if you please.

Mr, Robinson. (Reading)

"yhen there are several charges against any person
for the same act Or tpansaction, or for two or more &acts
or transactions connected together, OT for two or more
achbs or transactions of the same class of crimes OF
offenses, which may be properily joined, instead of having
several jndictments the whole may be joined‘in one indict-

ment in separave counts; and if two OF more indictments
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are found in such cases, the court may order them to be

consolidated."

Mr. Burns,., That 1is one defendant.

Mr., Youngqulst. That i1s a single defendant.

Mr. Holtzoff. That is a single defendant.

Mr. Robinson. Yes, surely.

vMr. McLellan, Of cours®; now, I am going to keep still
after saying one moIre thing about this: T would not myself
willingly vote that there may be 2 joinder in a gingle indict-
ment in a case where a1l that you have 1s two or more achs or
transaciolions conneched bogether.

vr, Seth, I second the motion.

Mr. Wechsler. That is the real advantage presented by the

Mr. seth, I second it.

Mr. Lonpgsdorf. I should like to add to the Chairman's
remarks that on the civil side the consolidation very infre-
guently makes one case oub of two or more, but usually merely
tries them together. That 1s correct, 1s it not, Judge?

Mr. McLellan. That is nol my experience. When we use€
the word "oonsolidation" we mean we unite those two cases and
make one of them.

Mr. Longsdorf. No; I am speaking of what they actually
do., TUsually they merely try them together and do not attempt
to make them one case.

Mr. McLellan. often they order that they be tried to-
gether, which is not a consolidation order.

Mr., Longsdorf. No. They call it a consolidation, bub

1t is only & union of trial.
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Mr. McLellan. TIn the case of A and B, whose only connec-
tion was that a transaction of each of them arose out of two
or more achbs or transacilions connected together, T should not
permit those two to be joined in a single indictment.

Mr. Holtzoff. What is the present statubte on joinder of
defendants as distingulshed from joinder of charges? The one
that you read just now is joinder of charges.

Mr. Mclellan. That statute does not mean enything, be-
cause it says, "where they may be properly joined".

Mr, Robinson. You remember our long discussion of that
at a previous meeting, Judge. We found out bthat that is pretty
much nullified by the decisions. It merely means that that is
a sort of catchover or nold that the courts can use.

Mr., Holtzoff. But, anyway, that is joinder of the same
defendant,

The Chairman. The statute covering joinder of defendants.

Mr. Robinson., That 1s just what T shall have in a miﬁute.
go ahead with the discussion.

Mr, Dean. I think the case-law rule that comes out of
this is this: that each deféndant you join has to be jointly
charged 1n every offense in every count,

Mr. Wechsler, That is right.

Mr, Dean. You cannot have a defendant charged on counts
1, 3, and I but not on the others, It is those matters; we
were talking about them.

Mr. Holtzoff., That 1s right.

Mr. Wgchsler. This provision goes beyond the existing law
in the respect that 1t does not require the defendanté to be

jointly culpable so long &as the other conditions are met.



g5

Mr. Burns. And certainly "eonnected together" is a
rather vague standard, Does 1t mean the acts or transactions
connected in time or connected by some common denominator of
culpability or related by some correspondence?

Mr. Wechsler., Mr, Chairman, 1 should like to speak in d6-
fense of this rule as 1T stands, The language certainly suffers
from the ambigulty that Judge Burns just pointed out, but I
think it was deliberately chosen in the light of that ambiguity.
Tt is fairly traditional language in elvil statutes, and the
purpose here, as I recollect, was to broaden permissive joinder
in criminal cases 1O all situations in which there is some
common element in the charges against the various defendants
that provlides a just basis for trying them together.

The way to reach that, as a drafting matter, seems to be
to make the baslc joinder provision broad in these terms, Tre-
guiring & commection, if you will, without defining what the
connection must be, and then in subsection (c¢) to provide for
a severance, for a separation, in the discretion of the court,
Thaet was intended to peagch substantlally the sitvation with
respect to the scope of permissive joinder that you have 1in
civil cases. Sueh acts are controlled DY the court.

T do not believe that there 1s any formula short of This
that can permit a broad initial joinder subject to that separa-
tion, though I believe we can go back to the common-law rule
requiring joint liability, or perhaps get part of this by
sticking to the "same act or tpansaction" clause and eliminating
the "connected tpansactions” clause, I do not think that that
would narrow this guite as much as the change might seem to

indicate, because it would rather sharpen the problem for 11ti-
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gation into what constitutes the same act as distinguished
from connected acts; and, after all, there is no conventional
symbol of jdentity there. The thing is extenslble.

Mr. Burns,., Mr. Chairman, would not the social policy
which Mr. Wechsler is anxious to attain be veached 1f you pro-
vided that both for joinder of defendants and joinder of
charges the joinder would be limited to situations where the
offenses arose oulb of the same act or transaction, and then
gave to the trial judge unlimited power of congolidation for
purposes of trial wherever the acts or transactions were con-
nected?

Mr. Holtzoff. I, for one, pelieve that we should have
very liberal and broad rules on joinder of charges against the
same defendant.

Mr. Burns. Ye€s.

Mr. Holtzoff. I am & 11ttle bit fearful of broadening
the existing law as to joining defendants, because 1 do con-
ceive that that may be a source of injustice at times.

Mr. Wechsler. Take the exlsting law 1in the situation
where the government charges a consplracy against a large group
of defendants--the commonest type of charge., Now, Vvery fre-
quently there may ve a failure of proof of the conspiracy bub
an abundance of proof that all the defendants charged committed
federal crimes in the course of a series of connected trans-
actions. It seems TO me that there ought to be permissive
joinder in that situation: that failure of proof of consplracy
ought not ©o require dismissal as to the defendant wiho was not
proved a conspirator where the proof does maxe out that he

committed a crime tied 1into the general pattern.



DARROW
gibsn
fls
Maxsn
llam

5/19/42

4 i e ————————

T
200

Mr., Burns. That result would be reached by my suggestion,

Mr. Wechsler, I do not think so, in the same aspect, Mr.
Burns. There mey have been 40 different stockholders, and the
Government, in a corporation, brings everybody in on & conspi-
racy charge. I suppose the findings of conspiracies are made
by juries of particular individuals where it would be impossible
to convict them merely of the crime of maintaining & still; the
finding of conspiracy would not be made.

Mr. Burns. Under my suggestion it would have an indict-
ment of the whole group, an indictment for the separate
of fenses separately, and then on motion of the government they
would be consolidated together for trial, and then the not
guilty verdict or the motion for a directed verdict which the
trial Jjustice would have to allow &as to the conspiracy indict-
ment, would not prevent the jury's passing on g1l the subse-
quent offenses even though they are all joined solely on the
use of a still.

Mr, Wechsler. Well, then, it seems to me there 1is virtue
in this suggestion. The Government in the first instance would
charge all together, and it seems to me the burden ought to fall
on the defendants.

Mr., Holtzoff. Well, where 10 defendants are charged with
criminal conspiracy and the evidence does not show consplracy,
and &1l the 40 defendants ran the st1ll, I think it would be
gross injustice to allow the verdict to stand because the
evidence may vary, and the jury, having the whole gang of forty,
might conviet them all, whereas, if they had been separately
tried some of them might have been acquitted,

Mr. Wechsler. If you put a case where there is failure
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of conspiracy of all 40, proof as to 35--

Mr., Holtzoff. Well, then, the other five I think ought to
be dismissed.

Mr., Wechsler. Why?

Mr. Holtzoff. Because they are prejudiced in the eyes of
the jury.

Mr. McLellan, Well, can those five who had nothing to do
with the conspiracy and who are not themselves clogely connected
together, one runs one st111 and one another,--ought not have to
go through a long trial?

Mr. Burns. I think we ought not lose sight of the fact
that frequently prosecutors put in a charge to include counts
of conspiracy because the judge cannot pass on it until the
evidence i1s in connecting up the various elements.

Mr. MclLellan. Why should we say a defendant who is not a
conspirator should have to be subject to all the confusion in
the minds of the jury that arises out of a rule of evidence as
to the admissibility of statements by one conspirator to bind
the others?

My, Medalie. Judge, I think there 1s a misconception
apout that that is prevalent.,

A person charged alone with a subsequent offense may have
offered against him evidence of the acts or declarations in
furtherance of the objective of a commission of an offense by
the persons Wwho are not named as defendants.

I will give you & simple example of 1t--~

Mr. Mclellsn, If they are charged to be conspirators.

Mr. Medalie, Even i1f they are not. If A is charged with

robbery, and that alone is charged, evidence that B and D
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aided him in that robbery may be offered, and, other acts In
furtherance may be offered against him.

Mr. Burns. If you prove agency.

Mr. Medalie. Well, you prove it by common action., In
fact, the declaration 1tself in furtherance of that objective
jtself establishes the connection.

Now, that rule of evidence--

Mr, Mclellan. 1s evidence of the connection?

Mr. Medalie. Yes.

Now, that rule is applicable even when a conspiracy 1s not
charged and even when the co-conspirators are not named as
defendants in the subsequent offense.

Mr. Wechsler. So long as the conspiracy is in fact charged,

Mr. Youngquist., ©No ~-

I tried one man on TL;%;yqﬁm« rson gnd charged con-
spiracy exlsted between I introduced evidence
of acts and declarations persons who were not
named in the compleint a s received, of course,

under the well-establishe

Mr. Burns. What you ‘Pect is that there 1is
a conspiracy that has not

Mr. Youngquist. Tha

Mr. Medalie. And the .u.c 18, when you commit a crime,
every agency connected with the cormission of that crime 1is the
subject of proof.

Mr. Burns. But frequently where the conspiracy has been
charged the trial judge would admit testimony where there has
been no attempt to connect up the action of the defendant.

Mr. Medalie, You need not deal with conspiracy. You take
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the ordinary meil fraud case where there is no consplracy count.
The case ls complicated. The judge does not know the connection.

That is all there 1s to that. And he does not know what
mey develop. And he says, "I cannot at this stage of the case
tell whether OY pot this will be connected., I can tell later
after all the evidence is in and then I can give you a ruling
as to whether OT not there has been & connection.”

In the meantime he s&YS, t7 must take it step by step.”

Mr. Burns. You are talking about the Southern District of
New York.

Mr. Medalie. That 1s universal. You take any complicated
case, a case where there 1s elaborate conduct out of which you
conclude that there has been concerted action by people who
commit an offense; you cannot conclude that until the evidence
i{s in, so when the first pilece of evidence comes in there is no
connection. Later a connection develops.

Now, these remarks are mede by Jjudges frequently in connec-
tion with & conspiracy count, but they can be made just as well
in ccnnection with & subsequent offense where there 1is no con-
spiracy charge.

Now, there was & famous caseé tried in New vork in the
summer ©of 1038, not & federal case, where a famous politician
was on trial, and in the first trial of that case the court said,
"7 cannot take that evidence. You have not established connec-
tion." And that happened from time to time.

Well, those of us who had nad a wider experience in these€
more complicated federal cases Knew the ruling was WIOng, be-
cause the district atborney coculd not prove the connection

completely in the first instance, by the pirst item of that
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evidence; he had to g0 ahead and complete that.

vou know the case€ T refer to.

Now, that 1is & common experience, and competent lawyers
coming in to try & eriminal cage object to the evidence on the
ground the connection has nov been proved, The judge says, "I
have to wait to establish the connection.”

Mr. Burns. Oh, 1t seems to me 1t would require a showing
by the district attorney ac to what way he expects to make the
showing, because & 1ot of the testimony is admitted when 1t
does not turn out to be connected.

Mr. Medalie. well, the way the district attorney can make
the connectioﬂ is by a peagonably frank opening to the jury.

He says, "I intend to show certain acts,” and he has done enough.
He cannot do it all by putting all the evidence in at once.

Mr. McLellan. Well, Mr. Chairman, 1 understand the question
to pbe under Rule 9 (a), whether you are going tO permit the
defendants to be charged together.

T move that not be adopted.

Mr. Burke. I second it.

Mr. Chairman, may T ask Mr. Holtzoff to repeat agaln the
reasons he assigned as & practical matter?

Mr. Holtzoff. Wwell, I took the suppositious case that Mr.
Wechsler had in mind. Suppose 40 defendants are indicted
jointly on & charge of conspiring to violate the liquor law.

Now, consplracy 1s established against 35 of the 40, It
is shown that each of the other five ran & still independently
of each other and independently of the conspiracy.

Now, I think 1t would be highly prejudicial to join the

other 5 defendants and to permit them to be convicted on the
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csame trial of the offense of running an illegal still, even
though the conspiracy has not been established, because the
entire atmosphere of the trial, the evidence of the conspiracy,
will naturally be damaging so far as they are concerned in the
eyes of the jury, and, unfairly so.

Mr. Burke. well, that impressed me, Mr. Holtzoff, and
perhaps the case of still operators may be & far-fetched one,
There are many other cases of even more serious import in which
the rights of a man might be more seriously jeopardized.

Mr. Robinson. I would like to make & comment on that
motion, If you adopt'this motion of course you are reversing
the action taken by the Advisory committee at the first meeting.

At that time you remember We considered this Washington
case, State v, Blakely, 70 Pacific (24) 99, decided in 1937.

You recall in that case there was an indictment for man-
slaughter in which the defendant A had left a bus parked il-
legally on the highway.

Defendant B, driving while drunk, collided with the rear
end of the bus, killing the deceased.

The question was whether A and B could be joined in the
game indictment,

Tt seemed to me 1n discussing the case_with the Committee
that the conclusion of the Washington court that they could not
be joined was not right.

In other words, I was agreeing with the position I under-
stand that Judge McLellan is taking now, but the Committee
seemed to be very strongly of the opinion that in such cases it
should be possible to join defendants.

I pelieve some of The grounds stated were that here you
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have a transaction that involves substantially the same facts,
if you try these men separately you have to have the same group
of witnesses come at separate times and testify to substantially
the same situation; and pesides it was suggested that both of
them were concerned in the death and therefore that the case
should all be tried together by joining these two defendants.

I just suggest, if the reasons that appealed to you then
appeal to you now, you are against the motion,

Mr. Holtzoff. Maybe it 1is & sober second thought.

Mr. Robinson. That is right.

Mr, McLellan., Well, doesn't Rule 9 (a) go far beyond the
Washington case?

Mr. Robinson. Tn what way, Judge?

Mr. Mclellan, ng ¥ or Lf the offense arose out of the
same act or transactlon or out of two or more acts or trans-
actions connected together".

Mr. Robinson. I don't believe so, Judge. since that
time you have left this 9 (a) in substantially this form, and
the three meetings of the gtyle Committee also have gone
through it and left it this way; and therefore T think we ought
to proceed with caution nov.

And T believe it was the view of members of the Committee
that the clauses which you read would be necessary to cover the
Washington case.

Mr. Longsdorf. Mr. Chairman, may I prompt our reporter.
After a good deal of research work had been done on this point
didn't we arrive at the conclusion that this states substan-
tially the existing 1aw under section 557 as propounded by the

courts? Is this not substantially a carrying forward of 557



into the rule?
Mr. Robinson. I would 1like toO get the pecord correct on

that, 557 applies to Rule 9 (b). It applies to joinder of

charges.

Mr. Longsdorf. I knowv.
Mr . Robinson. Of course there are federal statutes in re-

gard to joinders and the punishment of accessories, bub it 1is

meinly case law that 9 (a) is built on.

Mr. Wechsler. 9 (a) goes beyond any existing case law,

Mr . Robinson. T am not certain of that.

Ts the point where 1t goes beyond the case

The Chairméan.

1aw that clause where it startis at line 5?

Mr. Wechsler. 1 dont't know of any case lav that sustains

case in question also falls

the preceding clause€ unless the

under the first clause, namely, joint participation.

what about the Washington case?

Mr, Roblnson.

Mr. Wechsler. T don't belleve under federal practice

would be permitted in that Washington casc.

joinder
t is right. It is not now possiblE.

Mr. Dean. T believe tha

Mr. Wechsler. Right.

My, Dean., That is my understanding of it.

The Chairman. May we have a vote on the poiilcy of the

thing?
Mr. seasong00d. May I just mention here, I notice in the

Ohlo Code there are certain actions that may be joined, 113006,
and it says, "The causes OT actions united must not require

d except as otherwise provided must

different places of trial an

affect all the parties of the action.”
Then when you come tO consolidated actions 1n 11369, 1t is



only if the actions have been joined.

g0 I don't see why you want to bring in consolidation of
different indictments and proceedings.

Mr. Wechsler. But this consolidation is only permissible
if the defendants have peen joined under the indictment, under
the first part of 9 (), so in that prespect it follows the
practice you just stated.

Mr. Robinson. Of course that first clause of 9 (&) is =0
obvious you really don't need to state it.

Mr. Seasongood. It says, 1if the offense grew out of the
same transaction.

Mr. Wwechsler. What is the basic joinder provision then,
the one you just read?

Mr. Seasongood. This says for jolnder you must not re-
quire different places of trial and it must affect all the
parties to the action.

Mr. Wechsler. 1In that respect thls is & broader brovlsion
than the one you read.

Mr. Seasongood. well, if your clvil actions only allow
joinder in that limited class of cases, 1t does not seem to me
that federal joinder should be broader.

Mr. Wechsler, rut that is one of the narrowest in the
country.

Mr. Medalie. 1In the type of civil litigatlon which has
taken up considerable time 1n the courts, we have just that
situation, derivative stockholders! actions, the directors, some
of them 1liable on one item of waste, misappropriation, and so
on; others 1liable on other 1tems., Some liable jointly, somé-

times liable together. But they are all put together in one
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action. That is a common thing golng on all the time.

Mr., Wechsler. I do believe there is & provision in what
Mr, Seasongood read that should be in here, namely, that 4if-
ferent places of trial are not required.

Mr. Burke. What was that, again?

Mr. Wechsler, 1In the code from which Mr. seasongood read
the joinder provision requires--the joinder provision does not
apply 1f different places of trial are required.

And that should be in here.,

Mr. Robinson. It seems to me the federal judge could be
trusted to sever wherever required, or, consolidate.

Remember we have paragraph (c) which provides that the
court may order gseparate trials of defendants charged--

Mr. McLellan. But that does not confer any right on the
defendant dragged in. He 1s submitted to the discretion of the
judge.

Mr. Youngquist. Is that thought answered by the fact
that an indictment must be tried in the district where 1t 1is
found, and that indictment may not be found in a district unless
the offense has peen committed within 1ts limits?

Mr. Wechsler. Yes.

The Chairmen. To bring it to a head I suggest we have a
yote on the first sentence of 9 (a).

All those in favor of the first sentence of 9 (a) s&y
"pye," Opposed, "No."

ghow your hands, please.

Mr., Burns., If I may make a statement, the first sentence
of 9 (a) says: "Two or more defendants may be joined in an

indictment or {nformation if they are alleged to have partici-
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pated jointly in the same offense."

Mr. Wechsler. That 1s the first clauseé, put this brings
in the whole business.

The Chairmall. Maybe we had petter vote agaln.

A1l those in favor of the.sentence from 1line 2 to line 6
say "Aye." Opposed, "No."

show hands for noes? One, two--31X.

The motion 1s carried.

Mr. Waite. That does notb necessarily prove anything be-
cause I don't Know how to vote, and I am not voting either way.
T am just completely stumped on the thing.

Mr. McLellan. This 18 reyolutionary.

Mr. geasongood, HOVW do you know 1t is carried?

The Chalrmall. The ayes made an awful lot of noilse.

ghow hands from the ayes.

From the noes.

geven to five.

Mr. Longsdor{. T wonder, Mr. chairman, 1if the objections
might be obviated by the suggestlon that you yourself previously
made, eliminating the phrase occurring in lines 5 and 6, "or
out of two or more acts or bransactlons connected together."

Mr. Holtzoff. T would vote ayc 1f that were out.

The Chairman. 1t seems to me that takes care of nine-
tenths of your difficulties pecause 1f you get the rare case
where common offenses arise out of The samé transaction, the
protection of severance 18 enough to tide you OVeT.

Mr. MeLellan. I think that reaches & good deal, put that

1ast thing about two or more acts connected together--my, I

tell you--
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Mr. Robinson. would it not be well to strike out in that
1ine apove 0O, "ghe same act"?

Mr. voungquist. No. That covers & much narrower field.
where you have & similar act, although they may not be com-
bined together under the first clause, JoOu have & quite aif-
ferent situation from that which arlses when there are two or
more acts oOT trransactions in which they may have participated.
It narrovs it a great deal.

T have been & 11ttle doubtful right along apout including
two or more acts OF transactions although I have supported it.

The Chairman. 1f we leave that out we are right back to
the civil paragraph.

Mr. Youngquist. Well, I move that the phrase, "or out of
twyo or more acts OF gransactlons connected together", appearing
in lines 5 and 6, be stricken.

Mr. Holtzoff. 1 second that motion.

Mr. Robinsoll. T thought the main objection was to the
word "acts",and leaving in ngpansactions”.

Mr. MclLellan. Oh, that is & relief to me.

Mr. Robinson. You want the whole clause?

Mr. Youngquist. Yes.

The Chairman. A1l those in favor of this deletion in
1ines 5 and 6, say "aye."

Unanimously carried. )

The motion is TO strike out of 1lines 5 and 6 the words,
"oy two Or more scts or transactions connected togetner".

Mr. voungquiste T moved that 1t be stricken.

Mr. Medalie. T dissented.

The Chairman. Do you want to vote?
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Mr, Holtzoff. In line 4, Mr, Chalrmaen, the word "offense"
should be "offenses", I think.

The Chairman. What?

Mr. Holtzoff. In 1line 4, the second time the word "of-
fense" occurs, that ought to be "offenses".

"x % {f the offenses arose out of the same act",

Mr. Robinson, Are you sure about that?

Mr. Holtzoff. I am., It does not make sense to say "the
offense",

Mr. Robinson, I think it does. 1In this Washington case
it does.

Mr. Holtzoff. The same act but two offenses.

Mr. Robinson., No, the same offense,

Mr. Holtzoff, Then you do not need that clause.

Mr. Longsdorf. There were two offenses against the vehicle
law but only one against the deceased,

The Chairmen. We now come to the second sentence in 9 (a).

Mr. Wechsler. Mr. Chalrman, may T interrupt you?

The Chairman. Yes.

Mr., Wechsler., In view of the 1ast clause of the first sen-
tence of (a), I wondered 1f it might be presumptuous to say that
we mlght save part of that without controversy by formulating
something that would be designed to produce this result:

That if substantially the same facts are alleged against®
each defendant, that then there should be a joint--that is to
say, I would like ©O get the case where substant ally the same
evidence will be involved but where you may not have the same
act or transaction within the indeterminsate meaning of "act or

transaction" in the second clause.
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Tt may be the vote will decide that too. I dontt mean to
press it if it would.

Mr. Youngquist. Can you give us an example?

Mr. Wechsler. Well, take the case that has been talked
about, that automobile accident case, it is substantially the
same evidence, 1sn't it? It is all part of one picture., And I
don!t know whether 1t 1is the same act or transaction with respect
to liability as the same act or transaction could be construed
by a court, vut I do know for purposes of proof that constitutes
a single story and we also know there would be no unfairness to
eitner defendant in allowing joinder 1in that case,

Mr. Younggquist. I suppose the situation would be so rare
that it would be no hardship on the Government to prosecute them
separately.

Mr, Dean. T think it is covered by this, "the same act or
transaction",

Mr. Wechsler, Possibly so.

Mr. Waite. I would not think 1t was covered by that lan-
guage., 1 don't know whether it ought to be or not, but I do not
think it is.

The Chairman., May I have the question on the second sen-
tence of 9 (a)2 With this change, are we all agreeable to 1t
as it is?

Mr. McLellan., Bear in mind the word "transaction" 1is a
word of doubt.

Mr., Seasongood., It hardly would be as to defendants, would
1t92 Tt refers to two defendants who are joined.

The Chairman. Or where the offenses arose oub of the same

act or transaction,
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Mr. Burns. T would 1like to make & motion on the last

sentence, to change the language from "the court may consoll-
"the court may order such indictments or

date" so as to read

informations tried together."

Mr. McLellan. 1 second that motion,
Mr. Youngquist. That will hardly do, because we are speak-
ing of & single indictment--"such indictments or informations™?

What does that relate to?

6 Mr. Burns. If guch defendants are charged separately

the court may order.

Mr. voungquist. Onh, I see€.
t, those 1in favor say

The Chailrman. Any discussion? 1f no

"pye " Opposed?

carried.
Mr. Robinson. As a matter of expression, Judge Burns, may

1 ask why you sajy that?

1ttle gun-shy of the word

Mr. Burns. well, again T em al
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We come now Lo (b).

The Chairman. All right.

Mr, Waite. The same change, 1 think, Mr. Chairman, ought
ine 12 that we just made in 1ine 6.

to be made in 1
e come to that, ought we not

Mr. Youngquist. Before W

"oy out of two OT more acts Or

strike out 1lines 9 and 10,

gransactions connected together"?
Mr., Burns. I don't think sO, pecause the same objection

i1s not apparent.
more charges are against the same

This is where two O

person.

Mr. Youngquist. T see.
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The Chairmal. That I think 1is safe.

Mr. voungquist. I misapprehended the meaning of it.

The Chairman. All those in favor of Mr. Waite's motion
to make the sentence in line 12 conform to line 6, sa&y "Aye "
Opposed, "No,"

carried.

(c) is the next.

Mr. RobinsoOn. We have some changes On that. I think Mr.
Holtzoff and Mr. voungqulst agreed on this.

gtarting with (¢), ngeparate Trials of Defendants On
Charges. Whenever justice requires it, the court may order
gseparate tyials of one O more defendants jointly charged and
may order separate trials of one oOr more counts of an indict-
ment or ynformation.”

"or of & consolidated proceeding," since W€ dropped the
word, that should go out.

Mr. Wailte. vou don't 1like the idea of separating &
defendant?

Mr. Robinson. That was yours--

The Chairmall. Will you repeat that sentence SO we may all
get 1t2

Mr. Robinson. myhenever justice requires 1t"--

The Chalrman. vou do nob need the UL R A

My . RobinsoOn. __"ghe court may order gseparate trials of

defendants' or nof defendants jointly charged"--

mr. YoungquisT. Oor "one or more defendants jointly charged”,

g0 we may group them.

Mr. Robinsonl. Wwell, that 1s what Professor Walte was

objecting to.
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Mr. Walte, No, I was just objecting to separating the
defendant. I think it is hard on them,

Mr. Robinson, That is it. It is a separate trial of one
defendant, and 1t 1is hard on them.

Mr. Youngquist. "% % may order separate trials of one
or more of the defendants”.

Mr, Robinson. "% * may order separate trials for one Or
more defendants jointly charged and may order separate trials
of one or more counts of an indictment or information.”

The Chairman. Ts that an acceptable change?

Mr. Holtzoff. Yes, I think that is all right.

The Chairman. Any questions?

Mr. Seasongood. You se€e, there are two. You may join
them, in (a), if the offense arose out of the same act or
tpansaction. Then, if you join them, can you separate those
two? Don't you have to put that in too?

The Chairman. Well, they would be jointly indicted, soO
you would separate the joint jndictment for the purpose of
trial.

Mr, Wechsler. I think the word "jointly" is bad there.

Mr. Robinson. "Charged together", would you say?

Mr., Wechsler, Yes.

Mr. Robinson. "Charged together" instead of "jointly
charged", All right, "charged together".

The Chairman, We will get the motion read again, It 1is
(¢) you are revising. Wwill you read it again?

Mr. Robinson., 'Whenever justice requires, the court may
order separate trials for one or more defendants charged to-

gether, and may order separate trials of one or more counts of



an indictment or information."”

The same thing--"and may order separate trials"--no--

Mr, Holtzoff. That's right.

Mr. Robinson. HoOW could you have separate trials on one
indictment?

Mr. Holtzoff., You separate counts.

Mr., Roblnson. counts; that 1is right.

The Chairman. Any remarks?

A1l those in favor of the motion say "Aye."

carried.

That moves us TO Rule 10.

Mr. Robinson. Tt should apply to information as well as
indictment.

After "yipndictment" in line 3, insert "or information”.

Mr. Longsdorf. 1 suppose you can disﬁiss 1t only when
more than one defendant 1s charged.

Mr. Robinson. T suppose.

Mr. Longsdorf. gomebody might contend for that.

The Chairman. I think you should have 4P in line 2
instead of "as", 1O make it conform in 1line 2.

Mr. Robinson. Well, another suggestion has peen made,
that the court shall; strike out"as justilce requires”.

Mr, Dean. "whenever" 1s what you used before.

The Chairman. "whenever," Is that what you had?

Mr. Youngquist. Ye€s.

The Chairman. well, that should conform.

Any other suggestions on 107

Tf not, we will go on to 11 (a).

Mr. Robinson. 11, I suppose, will need to be considered

Opposed, "No."
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with the rule on warrants or summons, Rule 4, which we con-
sidered in connection with the magistrate.

The instructions of the Committee were to provide that 11
be consolidated--that 11 incorporate by reference, ko far as
possible, provisions for warrant or summons as contained in
Rule 4.

vou recall Rule 4 applies to warrant or summons issued by
the committing magistrate.

This provides for warrant or summons following indictment
or information.

Of course the provisions for the two are largely the same.

so I take it, since you have referred to the subcommittee
Rule 4 for reconsidsration, the same would apply to Rule 11
after whatever discussion you make here,

Mr., Waite, You remember also, Mr, Robinson, W€ changed
Rule 4 that it should not commend the marshal--

Mr. Robinson. Miss Peterson has it as revised by your
subcommittee this morning.

Mr. Holtzoff., It is & 1ittle different from the other.

A bench warrant 1s always served by the marshal, so 1t 1s
not improper to provide that the marshal--

Mr., Waite. You mean that only the marshal can arrest
under this--

Mr. Holtzoff. That is the usual practice. It is issued
to the marshal. It is never 1ssued to an investigating officer.

Mr. Waite. ©Suppose€ the marshal does not f£ind the man but
some other officer call find him?

Mr., Holtzoff. Another officer can make an arrest on prob-

able cause for arrest, but ordinarily bench warrants run to
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marshals.

Mr. Waite. Well, as & matter of fact you have it provided
in Rule 11 that 1t need not be served by the marshal, because
under (c) it says, nhe warrant shall be executed and the
cummons shall be served as provided in Rule 4" and Rule 4
provided that the warrant be executed by the United States
marshal or someé other officer guthorized by law.

Mr. Youngquist. I think that came, Mr. weite, from the
use of similar language in 4 without noticing the different
situations.

Mr. Holtzoff. T know that invariable practice 1s to isgsue
s bench warrant to the marshal and not to the investigating
officer.

Mr. Waite. A% any rate, etther (b)(1) or (c) in 11 should
be changed. They are inconsistent as they stand.

Mr. Youngquist. May T suggest, Mr. chairman, that we now
consider Rule 4 which deals with the same subject, and then we
can conform Rule 11.

The Chairman. The proposition is really no problem situa-
tion because the marshal may deputize anybody.

Mr. Holtzoff. surely.

The Chairman. All right. We will go back to Rule 4, which

has just been distributed.

Mr. McLellan. BY the way, in view of the fact that we have
eliminated the petiy offense, I think we should strike out the
provision that in cases triable by the magistrate he may lssue
s summons--that occurs in live 7, all of line 7, and the first
nalf of 1line 8.

Mr. Robinson., Do we nave to ignore the fact that the



magistrate does have that power?

Mr., McLellan. Wwell, he does 1f he has had 1t speclally
conferred upon him.

i, Youngqulst. we are nob dealing at 21l with these
pules with cases triable by the magistrate.

Mr. Robinson. 1f he has not had the pover conferred upon
him, 1line 7 would not epply; it would be on€ who has power 0o
try.

My, voungquist. That should properly appear 1in the petly
offense rules, and not here.

My, Mclellan. Have you moved that that be stricken out?

1f you do, I second 1t.

Mr. Youngquist. Yes.

Mr. Burke. ATre the petty offense ryles the only OnEE that
apply voO trials LY cormissioners?

Mr. Robinson. I think nobody knovs. The law is 80
chaotic that 1o one ¥Nnows.

The Deparbment of the Interior has created one for most
of the national parks, and there is something with regard ©O
navigation offenses.

vr. Longsdorf. That is notb pefore & commlssioner, that is
pefore a court.

Mr. Robinscnh. what ebout the law in Alaska?

Mr. Burke. put do those rules which are called the petty
of fense rulesg COVEY all procedures pefore United atates commis-
sioners in all instences where they have trial jurisdiction?

Mr. Holtzoff. No; those rules are specifically related
to trial jurisdiction of the commissioner conferred by the Act

of 1040, nemely, the jurisdiction to try petty offenses.
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Mr. Burke. T1f that is the situation, should we strike
this?

Mr. Robinson. I think not,

Mr. Youngquist. I thought we decided yesterday that the
phrase "cormltling pagistrate" related only to preliminary pro-
ceedings leading to the indictment or information.

Mr. Burke. I don't know that we concluded that, I think
we used that as part of our rationale for abandoning the petty
offense rules, but we do have thig area of offenses over which
cormissioners have trial jurisdiction as to which they may need
help, I don't know, but which are not covered by the pettly
offense rules.

Mr. Youngquist. wouldn't we be in this sitvation:

First, we would be confronted with the necessity of setting
up a whole set of pules for trials by commlssioners not covered
by the rules already adopted by the Supreme Court; then,
second, the commissioners would be operating under Lwo setg of
rules, some applicable to those covered by the 1G40 statute,
and these cases covered by the rules that we propose?

My. Rurke. I think we might.

Mr. Youngguist. I think it would be an impossible situa-
tion.

Mr. Burke. But this is 1n the interests of criminal
prosecution. I wonder if the Bupreme court considered these
other situations where the comniissioners acted as trial judges.

Mr. Holtzoff. I don't know thet they did, but I would
1ike to supplement the answer 1 gave to that question long ago.

The rules relate only to trials before commissioners

under ithe 1940 Act, but it seems to me that the 1040 Act really
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supersedes the prior acts conferring jurisdiction on national
parks.

There are specific statutes on national parks, then along
comes the general statute authorizing the commlissioners to try
petty offenses comriitted on any reservation, so I pelieve the
10l0 Act covers any--

Mr. Robinson. Just a minute on that. TIsn't it true that
since that act was passed there have been other national park
acts passed?

Mr. Holtzoff. Xes, but that is really surplusage because
the 1640 Act would aprly as it was, and it is unnecessary
draftsmanship. Nobody amended the bill as it went through.

Mr. Youngquist. Are there any offenses tried by commlis-
sioners other than those committed on federal regervations?

Mr. Holtzoff. No, except of course Alaska., In the
continental United states, =0 rar as I know, there ig no trial
jurisdiotion vegted in commissioners,-uexcept petty offenses
on federal regervations.

Mr. Youngquiste Then that seems to answer the gquestion
whether there are any offenses triable by commissioners that are
not covered by the rules promulgated by the Court, and, that
answer would be 1n the negative.

Mr., Dean. T wish I could be satisfied on that point.
1f that is the answer, 1t clears up the situation., If that 1is
not the answer, it is & very unfortunate situation, 1t seems
to me, to have your petty offense ryles covering part of the
trials, and not the other.

Mr. Holtzoff. what is 1t you have in mind?

Mr. Dean, I just dgon't know. I think the committee might



be furnished with something on this trial business.

Mr. Longsdorf, In the research work I made as careful &
search of tkre statutes as I knew how to make to see whether
trere was any trial jurisdiction in comnmissioners except those
cases characterized by the fact that the offense was committed
on federal regervations, and therefore covered by the 1940 Act,
and I could find nothing.

Mr. Robhinson. That may be sufficient.

Mr. McLellan. The point of the question is whether ve
should strike out that sentence or let the whole thing go 1n.

The Chelrmaln. That is right.

Mr. Robinson. We have no jurisdiction in regard to com-
missioners in the proceedlngs pefore them, at least in thelr
dealings with petty offenses. ghouldn't we have & general
clause on that, pecause otherwlise our first two or three rulesg
the commissioners might think apply to them?

Mr. Youngquist. T thought we wWere golng to put in a rule
on trials by commissioners of petty offense c&ses. Won't that
clarify the situetion?

Mr. Longsdorf, I understood thet wes to he done.

The Chalrman. A11 right, now. Have we & motion?

Mr. McLellan. Well, Mr. Youngquls®t made one and T
geconded 1t.

The Chairman. The motion is to strike line 7 and the
first half of line 8.

Those in favor of the motion s&Y "pye." Opposed, "No,"
Carried.

Mr. McLellan.  Now, T move the adoption of Rule 4 (a).

Mr, Holtzoff. 1 second the motion.



The Chairmsn. All those in favor of the motion say "Aye."
opposed, "No."

Carvied.

We now come to L ().

Mr. McLellan., I move the adoption of 4 (p)(1).

Mr, Holtzoff. I second the motlon.

The Chairmen, Those 1in favor say "Aye." Opposed, "No."

carried.

Mr. Holtzoff. 1In (b)(2) do we need the second clause be-
ginning on line 217%

Mr. Youngquist. T think the purpose of that clause is ToO
let the magistrate know whether the defencant is likely to
come or not. 1f he does not sign the recognizance he may
choose to issu€ & wverrant for his arrest.

Mr. McLellan, I move the adoption of Rule b (v)(2).

Mr. Holtzoff. 1 second the motion.

The Chairman. I might suggest, 1t might be bettler to
break it into two sentences.

Mr. Youngquist. All right., Strike out the word "end".

The Cheirmen. All those 1n favor say "Aye." Opposed,
"No."

Unenimously carried, and we move on now to (c).

Do I hear a motion on (¢)(1)?

Mr. Youngquist., I think the word "a' should be inserted
between the words "gerve" and "eymmons" in line 27.

1 meke that motlon.

Mr. Holtzoff. I second the motiomn.

The Chairmen, Those in ravor say "Aye." opposed, "No."

Carried.
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(c)(2)-

Mr. Mclellan, I move the adoption of (e)(2).

Mr. Holtzoff. 1 second the motion.

Mr. Medalie. This just occurs to me., Why @do we say
"except & subpoena" in line 309

Mr. Holtzoff. A subpoene runs throughout the United
states.,

Mr. Medalie. Why do we say "except" 1t?

According to this, someone just reading this might think
you could not serve & subpoena within & hundred miles of the
commissioner's office.

Mr, Holtzoff. This s&ys, "gny other process except a
subpoena', because if you did not except a subpoena this might
be taken as & 1imitation on subpoenas. vou have another pro-
vision in the subpoena rule thgt they may be served anywhere in
the United States.

Mr. Waite. In view of the fact that this is headed
"yerrant or gummons" why 4o we need the phrase "or any other
process"?

T think it ought to pe stricken outb,

Mr. Youngquist. 1s & subpoena & process? That is a doubt
thaet occurs to me.

Mr. Holtzoff. 1Is & search warrant a process? That is the
only other thing T can think of.

Mr. Youngquist. I doubt 1t.

Mr, Holtzoff. I doubt it too.

Mr. Walte. Inasmuch as this purports to deal only with
werrant or summons, I move that in line 30 the words "or any

other process excepl & subpoena' be stricken.
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T second that.

u want to insert that in line 29,

don't you, warrant or summons 7

Mr. Waite.

Ye

(a3
bw)



Advisory
Committee
5/19/42

Cincl
fls
Larrovw
12 Noon

(S

The Chalirmai. All those 1in ravor of these amendments 587
"pve." Opposeds "o, It 1s carried.

Is there anything cloe on this section?

Hedn't we stricken out "by a usuel mode of travel"?

lr. Holtzoff. Yeso.

Mr. Dean. Did vwe determine the standard for that?

1yvil rules do not have any stancard,

(]

Mr. Holtzoff. The
and thet has not beenr & source of trouble, €0 far ag 1 knov.
Mr. Robinson. e struck out "peturnable” and put In
"y gsued” yesterday, sn line 25.

lir. Dean. Yes.

The Chalrmen. All those in favor of stpiking out "by @

sey "Aye." Opposed, #yo."  The motion 18 carried.

Are there any further suggestions?

1f not, all thoee s favor of (C o) as amended Say "Ave.
J

Opposed, "io." The motion 18 carried.

We nov come tO (¢} (3).

lir. Robinson. There again, Mr. Youngquist; you have made
1q line 38, striking "practicable" after "arrest" anc
"

ipserting ~as so00n as may be. Do you want 1t this way?

-

Mr. Younggquist. 1 must have been sut when those things
cccurred.

Yps soon &8 mWaY be'?

lr. Robinsoll. Yse.

r. Youngquist. Do we need the words 1in 1ine 40 "eor his
aprest™® We have the vord Marrest" two OF three times in that
sentence.

Mr. Holtzoff. 1t would be for his arrest, 1 suppose.

asual mode of travel” and sybstituting "igsued” for % peturnable”

"



N
—
R

2bb

Mr. Youngguist. If at all, yes.

The Cheirman. Why do yua need it?

Mr. Holtzoff. We do not need it at all.

Mr. Youngquist. Strike out "for his arrest.”

Mr. Robinson. The officer is notlfying the defendant of
the fact that a warrant has been issued for his arrest.

Mr. Medalie. You do not need "for his arrest.”

nr. McLellan. I move the edoption of (c) (3).

Mr. Younggquist. I second the motion.

Mp. Seasongood. I thought we had some question about "the
officer shall inform the defendant of the cause of the arrest.”

Mr. Youngguist. It is in there.

Mr. Seasongood. There was & good deal of a gquestion
apout whether he should be informed.

Mr. Holtzoff. I think we agreed to adopt that.

Mr. Seasongood. Did we?

Mr. Holtzoff. 1 raised the question.

Mr. Dean. Ve agreed that that was particularly necessary
in the case where Ve had no warrant, wut whether 1t applied to
the other was 1n guestion.

The Chairman. I think it should be changed to that.

Where he shows the warrant, thereis no need of making 2 speech.

Mr. Seasongooad. That was my recollection of what occurred.

The Chairman. Why can't that sentence in line 39 say,
"vwut where the officer does not exhibit the warrant at the time
of his arrest, he shall inform the defendant"?

Mr. Seasongood. "here the officer does not have the
waprrant in his possession at ths time of the arrest, he shail."

The Chairman. That is better.
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Mr. Youngquist. May 1 call attention to the fact that this
rule relates only to waprant or summons. I am simply peinting
out for consideration whether or not that provision should cone
in this rule or ¢lsewhere.

¥r. Dession. If it comes in here, it probably would not
apply to arrest without & wvarrant. We are leaving that untouched.

Mr. Holtzoff. That 1is where the warrant is not in the
officer's possession.

Mr. Younggquist. Will you read that?

The Cheirman. "Where the officer does not have the
wvarrant in his possession he shall inform the defendant."”

Mr. Robinson. '"When the officer."

The Chairman. Yes, that is better. ALl those in favor
of (3) as amended say'Aye." Opposed, "Nwo." The motion 1is
carried.

We come now to (4).

Mr. McLellan. I move the adoption of Rule (c) (4).

Mr. Holtzoff. 1 second the motion.

The Chairman. All those in ravor say "Aye." Opposed,
"No." The motion is carried.

Now, what will we do with Rule 11, in the light of what ve
have just done with Rule 49 Refer it back to the committee?

Mr. Holtzoff. I do not think that is necessary.

The Chalrman. Tsn't it necessary?

Mr. Holtzoff. 1 think it is precbably all right as 1t
stands.

1 want to make & suggestion on Rule 11 (8). 1In line 51

think "or of any other officer of the United States” should go

out. That phrase is in Rule I because there we are deeling
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with commissioners. Here wWe are dealling with a bench warrant
upon indictment OF information, and in that event the United
s+ates Attorney should have 'sole control and no other offlcer
should chare 1t with him.

Mr. Medalie. That 1S right. You are nowv in the court
and you have & responsible representative of the Government.

TheChairman. THOS® words will be stricken.

Mr. McLellan. What line 1s that, please?

The Chalrman. Line 5.

Mr. Longsdorf. Mpr. Chalrman, pefore we pass 1ine 4, if
the defendant 1S already in custody, of course no bench warrant
would need o pe issued, and would not be issued. Do you want
to put something in to cover that?

TheChairman. Isn't 1t implied?

Mr. Longsdorf. Beginning On 1ine 2, it reads:

“ope clerk upon the filing of an ipndictment or
informetion shall forthwith issue & warrant as required

for each defendant charged therein."

Mp. Medalie. 'And not apprehended.“

Mr. Longsdorf. "and not in custody.”

Mr. Dession. Wpe pequired” covers it.

Mr. Holtzoff. 1 think the words "as required" cover that.

ur. McLellan. I move the adoption of Rule 11 (a)-

Mr. Holtzoff. 1T second the motion.

Mr. Youngquist. May I ask 2 question about that? Weren't
we going toO conform Rule 11 to Rule &, or not?

The Chalrman. 1 thought we were, but the suggestion was

made that 1t seemed tO he implied.
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Mr. Holtzoff. Wie ought to stprike out the requirement of
registered mail in line 11.

Mr. Youngquist. The mailing of the gumrmons should come
down to (c), pecause all the clerk does 1s dellver it to the
marshal or officer authorized to 8erve it. That is what ve did
in Rule 4.

The Chairman. The motion is to take the last sentence of
Rule 11 (a) and drop to the end of () (2).

Mr. Youngquist. Not quite. To strike out, in 1ines 10
and 11, the words beginning with "or he may mail."

lr., Longsdorf. Before we pass on, 1et us add to that
motion a motion that the word "such," the fourth word in line 7,
be taken out, because i1t does not make Sense.

Mr. Dean. 1t refers pack to line L.

The Chairman. Yes, 1t refers back to line L.

Mr. Youngquist. "pirection of the court."”

My. Longsdorf. Yes, but the direction before is to issue
s summons, and the direction here 18 to issue more than oné
warrant or summons.

Mr. Holtzoff. I do not +hink you need "such" there.

Mr. Longsdorf. I do not think "such" does any good.

Mr. Youngquist. What 1is sntended is "direction bY the
court”--

¢r. Longsdorf. "3similar direction or request," or "like-
wise upon direction or request, he shall issue more than one
warrant.”

The Chairman. What is your pleasure with Rule 11 (a)?

Mr. McLellan. Are you sure 1t is desirable to strike out

"opr he may mail the summons” andput it down below?



Mr. Youngquist. The reason is that all that (a) relates
to is the duty of the clerk to deliver the warrant €O the
marshal or the officer, and then in (c¢) we provide that the
maprshal or the officer may either serve the summons--

Mr. McLellan. You do not want to gilve the clerk the pOWer,
instead of delivering the summons to the marshal, to mail it
himself?

Mr. Youngguist. That is right. Leave that up 1o the

officer whose job it 1s to eilther serve it in person or serve

*

1t my mail.

We do not need the words "United srates," do we, in 1ine 9?

Mr. Robinson.. No.

M. Youngquist. Question.

The Chairmen. A1l those in favor of the motion say "aye."
Opoosed, "No." The motion is carried.

Now we come to 11 (p) (1)-

Mr. Waite. On that I want to ask this. Suppose the
warrant 18 igssued commanding the marshal ©oO make the arrest and
the marshal hands it over to a deputy marshal, DY whom the
aprest is made. Could there be any question of the validlty of

the arrest beling made Y somebody other than the person command-

ed?
Mr. Youngquist. Other than the marshal himself, you mean?
The Chairman. Yes.
lir. McLellan. It is directed to the marshal or his deputy.
Mr, Walte. 1t says here "shall command the marshal o
aprest."” That 18 what I am worried about. guppose the marshal

does nov arrest. 1 think it would be & saprious question of the

yalidity of the aryrest under that warrant.



Il

M
e

\C

1nr. Youngguist. I had always supposed that any act that
may be done by an officer may likewise be done, and with the
same effect, by his deputy, even though the warrant is directed
to the marshal.

Mr. Holtzoff. Actually there is no problem, because if
the defendant has been indicted, he can be taken into custody
with cr without a warrant. So even if a warrant is void or
served in an illegal manner, the arrest is legal.

Mr. Waite. That unfortunately is not tyue, because there
ig one definite case that I know of, and tw2 others bearing on
it, where the arrest vas made Dby virtue of =2 warrant, and 1t
wvas held *hat that was unlawful because of a defect in the
warrant; and the defense was then made that the warrant was not
necessary, that the arrest could have been made on a felony
charge. The court sald, "o, Having made the arrest by virtue
of the warrant, you cannot nov change your ground for arrest.”

+hat o Federal case?

n

Mr. Holtzoff. 1
Mr. Waite. To; it wes & state case.
My, Holtzoff, T do not believe any Federal court will

hold that.

Mr. Walte. Well, you cannot tell. Have there been any

~ases on 1t?

Mr. Younrguist, Pardon the interruntion, but your state-
ment brousht my mind to the fact thet in (&) we provide for the
delivery of the summons to the marehal or other officer author-
ized by law to exe~ite 1h, whereas In (h) the only command 1is
the one civen to tne marshal.

Mpr., Holtzolf. 1 think that nrohably was incornorated

fpom Rule 4 (b) eand should not be here.



Mr., Waite. T think ve ahould nley safe and make 1t read
+he same as in Rule L. Tt was meant ©0 read, "command that thae
perann shall he arrested.” Then we are safe.

bta

1p. Youngauist. Tha g oood. Then Ve should go back

there and sirike ot from lines O and 10 the words Yap other
1

officer authorized by lav +n axecute 1it.

Mp, Waite. We do nob need to do that 1f we chance (1) (1)

tn conform TO Rule 4.

ommand rhat the

2

The Chalrman. Shonld 1ine 15 read,

aefendant De avrrested”?

B Haltzoff. I rhink the pect, of that 1°'ne shonld he

chanred. The warrant, in fact, does not read that the defendant
he held suhlech to the nrder of the court. + shonlc be changed

+n vead, "and o hpine him before the conrt.”
Vp. Felellan. npe arcested and brought hafore the court.”

mhe Chairmen. ATe there eny fartrer ~hances In (n) (1)?

Y

Tf not, those in favor Say Mpve, " Those apnosed say "o

The motion 1e corviel

(m) (2).

ya

w MeTailan., T move the acontion of (D) (2).

.

1, Youncguist. We do not have in () (2) the acknowledg-

inn that we have in Rule k.

6]

ment of service nrovi

vy, Holtzoff. Do ¥ou need i%f, because You have an incoroorad-

fion by reference?
The Chairman. T+ carries it over.
Mr. Youngquist. Vell, the aummanS ghall he in thet Torm.

ded in Rule b,

ide

Rule 2 sa8yse +rhat the suwmons ahall be as prov

1p Rule 4, 1t shall he accomnanied by 2 form of
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acknowledgment.
Mr. Holtzoff. Don 't you think that is carried there by
neceasnary imp Licationy

Youngguist. Llv i not necessary at all. 1 was justi

o
USSR

looking for counsisuvsncye.

yae opairmen. All bhose IR fuvor of Ruls 1L (D) {(2) say
woon S T - 1 can vt T
Ay, Opposet, M. Tne moition 1y carfitu.

1L (v

Mr. Seasulipuod. That scsms Lo be & dupiicatlion of (c) (

of Rulsz .

lir-. Younggquist. ¥es.

L e - - y ovy 7 i { 3 . o e - P - Ry 1 - * o
W, Ssasongood. UL 11 (c) seems to pe & duplicatlon of

our new nule .

ir. RoLLusom. Bxecution of service is included in (c).

15 not merely the roburn bub inclades the exescation ol

b1
ot

S@rvicae.

oy, Seaeongiot. Lo gays thatb the person WRO recsives Lo

sunpuons or 88IVes it shall make rsiull the pool prouptly.

-3

£

. mehelian. 1s 1t uhe sam. &5 Rulic
Lir. Holbzofl. Ii 1e u lot of surplusags.
Lr. bomson 00G. 1. secns Lo DE.
Mr. ROLLN3OI. The [irest LWO 1ines reslauve LO exscutlon
and 8&eLovVice.

N - )

pr. SE&B0NE00U. 01 obheil person shall make coluri ol

-

the warrent or sunnions promptiy Lo the clerk.

(€

TN e e T Cooenal i e ven sayv Tmal
jhe only Giffewvence 1S U L in one case you say HAKC

. e . PEEE (O - . [ TN Lot . . 1 e . R -
return promptiy  anu in Lhie ouner vie prompbly o0 the cleri.

- T,

Mr. Roblasom. 40 other Worus, included in

-
@
ct
“
R
=]
P..
v

execubion and SELUViCe.

1
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Mr. Seasongool. Les.

.r., Robinsol.

My, melelian.

probably 1onsGNSL-=LY aldQ du Lo

.5 the Courth subdivision ol (¢).

Do you cats vely wuchi--1I bthink it 18

- ) e M vameant ShHAL
LIS WoLrud the warranc snall

L]

e

. - P N - H - PR a1 _ O S _ . T 1
De execuved’ the Woras "and returned ' and alfier the wordd UhE

SUrntons ahall be B
Mr. Youungguis
Yhe Cnalirngn.

warrant snell

1)
-3

relLurnec

T.

-4

- - 1t e ] ER A
Sopven T WOoras and relurned ?

s o B P o .
Lo We dve o QIOVLDLJH Loy retuiny

Wouldn't it be aeld o carey vack tu uhe

¥

e GxeCuued and Lhe Sumrionls shall be serveu and

pr. Holtzolfl. Why notv s&ay fihe warranl shall pe served
- . - . N T TN 1" .
anG returneu as proviged in Ruls 477 You do not need the two
clausges.

The Chalrman.

?
H

Do you speak of serving the warrant

2 ¥ =} 1 7
Mr. Seasongood. 'the warrant and the summons gshall bhe

served, executed,
The Chairman

Mr. Robinson

and returned.

L]

4

"

That is better.

ot

Did you say "warrant and gsummons' or

“yarrant or summons" 7

iy, Seasoncood. 'The verrant and summons shall be executed,

served, and returned.”

The Chalrman

"70." The motion

.

We move on 1.0

All those in favor say "pye." Opposed,

r. Seasongood. gepvice by mail 1s rather svmmary. ALl

you seem to say in Rule 4 (3) is that it shall be served as a

summons or by mail. von are establishing & nev method of

summons, which T

oy

n very muich in ravor of, but is it
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ayfficiently delined as Lo how service ghall be macde? Don't

v, Younoduls . Those werce the Ques Eions that wvere
resterdav--the 1asl ¥known address, fov insfance——but “he
action taken, iT any action was taken, by the committee wew
gimnly fo provide that it be served DY mail, and the reasons
civen Were rhat it wonld always
My, Seasonsood. ant 28 long ¢ ¥ "¢ DrOVe g

service by mail. yon Aancht bo make it In some intelligible form,
and alsd 1f gervice 19 complele WOEN maliled o

received 18

g

a evnmmons is AR

-

1y, Holhzoff, The only purppose O

4l

accommodation tO the delendant--

Iip. Seasonronc. Y68, it let us 88y ¥you mail it to nis
Pusiness address anu he i3 nct there.

My, Holhzoff. Tasn you arrest Nim.

tiee, Seasnn’zood. T oyou are civing him SOMe benefit HY

mail: wny shouldn't you give it o him?

p. Dean. Jen'hoAF roneeivable that ne may pe cited for

contemnt?

Mr. Holtzoff. Mo.

7 . oD . . e T T S .
lip., HolbLZove. You wiglit &s well say Lhau & person 1T

I e YT R = I M e T e P vem e 5 - LI
SYSY SN Lo 0o LEhiuL L OCGEGLIED L o operson SCEAvEeEDS d ok g{iL1ol
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Wr. Holtzol
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e Goes non cumdly Wil Ulle samnond, you

ayredy Lin.

Tie Ohairmaa. 15 Do coes noL pEL b, whab aie YOU  H0LUE
. o T
vo Lue

M. Holtzoft. Gepve & WArrallve
Tne Chairman. But you cannov send nim to jail.

lir. Dession.  We Lo noL 8ay ANyWlers “halt 1L 1o oot an
enforceabls watiex.

iir. DUrke. If theie should be [ive sumaonses seut Lo rive
qefendants anc one aic not wpelt Lo 0U€ of the dGefendants Py mails

~9
H

would you arrest just lns ong

[
—
L

Mir. Dsan. As Loug 45 it is & commanu LY the court to

L

appcair, it sSees Lo e 1t 1B enrorceabls DY contempt. I tnat
is the situation, 1t seems 0O we W ougiit to nave in here wOLs
viian e merve maiiiag of it.

wr. Holbtzofl. il there 1is dangevr vhat he 1s polng Lo be
cited ror conbempt, you ought Lo provide apainst 1T, vecause 1

. £ o

think the serving of a sumions 13

©
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gqefencant. Perhaps you ougpil
fails Lo appear, & warrantb way bpe issusd. i
1efl Dy implication--I GO not Lhink there 1s--Wo ougiit Lo provide
against 1G.

I do not think we ought to have a procedurs whereby &
defendant shall be punished by conbtempt Lor failure Lo obey &
summons . when you get a ticket you GO not getb punished Tor nov
snowing up.

M. Dession. IU depends on what the purposse ls. 4

SUIIMoNS nas conveniencss for voth prosecution and defense. 17

you are perfectly suars that a man will obey tlie sunzaons and e
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won't run awvay. why bother to g0 through the pigmarols ol an
apprest? That does not mean you 4o not want him there.

Mr. Dean. It is ths nearest thing to a subpoena that I
can think of.

M. 56aB800g000. You sa&ay you are accomodating the defend-
ant. Then, accommodate him. You 4o nov prescribe how it shall
pe sent. 1T should be sent to the last known place of regidence.

Mr. Youngauist. 1 suggested yesteraay the last known
address.

Mr. Seasongood. Otherwise the attorney will say, "Where
shall I mall this? To his business address Or to his home?"

Mp. Youngquist. I make two suggestions, Mr. Chairman:
one, that we add to line 43 in Rule 4, "op 1t may be served DY
mailing to his 1ast known address.

Would that cover what you have 1in mind?

Mr. Seasongood. Yes.

Nr. Youngquist. Strike out "py mail," and make it: "or it
may be served by mailing to his last known address.

Mp. Robinson. Of course, that does not necessarily mean
he gebts any word about it.

Mr. Seasongood. There 1is & presumption, ordinarily, that
if you address a letter and pay the postage he receives 1%,
according Lo the cases. i1t is up to him to show that he has not
received 1it. That *s the rule in ordinary communicatons.

Mr.Youngquist. My other suggestion 18 that in Rule H,
1ine 20, in order to obviate the danger of contempt of court--
and I am not sure that there may De that danger--we change the

word "command" to ngqvise." That is a pretty soft word.

Mr. McLellan. Then you are going +to have the summons read



14

%20

that way?

The Chailrman. "pirect" is a little softer.

lr. Youngquist. 1 think it is Jjust as effective as
" command. "

1r. Meda.le. There is no dignity to a summons 1if you are
just asking, "Do you care to come?

Mr. Dession. It seems to me the problem is what we are
trying to accomplish nere, Mr. Chairmen. The purpose of putting
sn V"summons", I think, 18 that it is not always necessary to
use arrest to bring a man in. When it is not necessary to have
him arrested, this 1s objectionable, but we would still want
him to come in.

Mr. Seasongood. Hotify him that unless he appears he will
be arrested and prought in.

The Chairman. That may be the answer~-an intimation that if
he does not answer, & men will come after him.

Mr. McLellan. I do not think you need an invitation to
invite him to skip out.

Mr. Seasongood. Why not say, "oommanding him, under penalty
of arrest, tO appear"?

Mr.Holtzoff. If you Say, "under penalty of arrest,’ some-
body might construe that that ilure to appear requires punish-
ment.

Mr. Medalie. It is not & penalty; it is an alternative.

Mr. Dean. Judge McLellan, 1f you had the word "o ommand”
in here, would you cite & man for contenpt for failure to
appear?

Mr. McLellan. No. I would say, "This is all nonsensc.

Go get your man."
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Mr. Dean. 1 think that is what would happen in practically
all the cases, too. You would issue a warrant.

Mr. Medalie. 1 think you would f£ind some judicial officers
who would feel terribly affronted and Wwreak vengeance on & man
who ignored his symmons and put him in jail for contempt.

Mr. Holtzoff. Why couldn't we cover this by a note indi-
cating that the purpose of summons 1s to save the defendant
from arrest; and if he fails to appear, then he would be subject
to having & warrant issued? That would make it clear that wve
do not intend that contempt proceedings may be invoked. You do
not have to have it in the rules.

Mr. Dession. You would have an additional charge against
him if he was held in contempt.

Mr. Youngquist. Wouldn't it be taken care of by providing
at the end that 1f he failed to appear you would issue a warrant
for his arrest, to obviate the intention of a contempt arising?

Mr. Holtzoff. Why wouldn't a note take care of 1t?

Mr. Youngquist. I think it would.

Mr. Dession. The difference between us is what we want this
to achieve.

To bring that to a head, I will move that it is the sense
of the committee that the surmons -nall be enforceable by
contempt. I am not moving that ve haﬁe that in the rule. I
want to f£ind out what we intend.

Mr. Waite. I notice that the Institute Code provides:

"Tf the person summoned fails, without good cause, to appear .as
commanded by the summons, he shall be considered in contempt of

court, and may be punished by & fine of not more than twenty

dollars."”
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Mir. McLellan. I8 that referring o witnesses?

Mr. Waite. NNoO; this is referring to the kind of summons
as a substitute for arrest.

The Chairmen. IS there any provision for service by mail?

Mr. Waite. There i1s no provision for service DY mail.

Mr. Dessilon. I think there should be something with
reference TO mail if it is to be a compulsory process. If it
is not to be, then 1t is all right.

Mr. Longsdorf. 1f you are going to make a contempt out
of that, which kind of contempt 1s it going to be when you get
to 1it? A criminal contempt, attended with punishment for a
contempt, in addition to what may be falling to the offense, or
will 1t be an enforcive contempt? We are going to get that
1ater, but it might be all right to consider it here.

Mr. Holtzoff. This could not be contempt, because it is
not committed 1n the presence of the court, under the Nye case.

Mr. Dean. There is another section that the Nye case did
not deal with.

The Chairman. The motion made by Mr. Dession is that the
sense of the committee be that the summons shall be an enforce-
able processS.

Mr. Dean. I will second 1T.

The Chairmen. ALl those in favor of the motion SaF "aye."
Opposed, "No." The motion is 1ost.

Mp. Medalie. I move that the word "oommand” be substituted
by the words "oa11 upon," so that instead of saying it shall
command the defendant, 1t shall call upon the defendant.

Mr. McLellan. So the summons will read, "X defendant shall

pe called upon to do SO and so"?
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Mr. Medalie. I realize the weakness of language.
You command him to come, and then, by your

Mr. McLellan.
empt, but the danger of

note, Yyou provide that he is not in cont

a warrant 18 there.

The Chairman. That will be the understanding.

Rule 12, Chapter Iv.

Dean has some 1ingering doubt on that subject?

1 think Mr.
a sensible position when

Mr. Dean. 1 do not think ve take

"We command you to appear,' and then in the footnote

we say,
g the statute which makes it

we say that, notwithstandin punish-

able, we do not want this to be contempt. It seems to me that

ewpoint for us to take.

1s a foolish vi
3 "notify," which I regard as

not know whether the Wwor

would cure the situation.

1 do

a 1little bit of a weasel word,
o not want to interrupt you. May I ask

Mr. McLellan. Id

you whether you would be satisfied to have in the summons, "you

ape summoned to appear,” instead of "commanded"?

Mr. Medalie. 1 think that might do it.
g how we a1l treat traffilc summonses,

The Chairman. Knowin

these defendants will understand just what it means.

T do not want to be contentious, but when

Mpr. Seasongood.

you are summoned to appears if you do not appear you are in

contempt.

The Chairman. You are in default.

If you are summoned to appear.

Mr. Seasongood.

Mr. McLellan. That is & subpoena.
Mr. Dession. Isn't 1t the pesult of different rules in

different districts?

Mr. geasongood. The subpoena Says you are summoned under



18

330

penalty of law.
Mr. Holtzoff. No. The subpoena has the word "o ommand. "
Mr. McLellan. Some read one way and SOme the other. If
he does not obey oOne. he is not in contempt. There is a lot

more to it.

The Chairmen. You have neard the motion to change "command"

]

to "summon."  All those in favor say "Aye. Opposed, "No."

The motion 1is carried.

Mr. Dession. I vote o" just on the ground that it 1is
ambiguous.

The Chairman. The motion is carried.

Now, we are on Rule 12.

Mr. Robinson. Mr . Younggquist, you made suggestions here.

Mr. Youngquist. Read themn.

Mr. Robinson. On line I, instead of "shall be entitled,”
insert the words "has the right.” The gefendant has the right
to be present at the arraignment.

In line 2, after "ypraignment” insert a comma, and strike
out "and."

In line 3, Jjust before "yerdict,” insert "return of the."
After "yepdict," insert a comma.

In line 6, may I ask the wish of the committee with regard
to using the term heapital casé? There is some feeling that we
should use "a case punishable by death" rather than "capital
case." 1 think we have done that in our indictment and informa-
tion rule.

Therefore, to be consistent there, 1 would suggest that vwe
strike out, in line 6, "in other than capital cases," and

insert, "cases not punishable by death," insert a comma, and
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ctpike out "his," the next word, and insert "ihe defendant's.”

In line 8, the third word, change Yoontinuation” to
"oontinuing."

Mr. Holtzoff. You would strike out the second word, "the?

Mr. Robinson. Do you think s0?

Mr. Holtzoff. Yes.

Mr. Robinson. If you do, you would have 1o strike out the
"or? also.

Mr. Holtzoff. continuing” 1s not a noun.

Mr. Robinson. Strike out the "the" and strike oul "or."

In line 9, after "gppear," strike out “"and plead.”

Follovwing "oounsel," insert frop all purposes.”

At the end of that 1ine, strike out "misdemeanor.”

1n line 10, after the first word, noases," insert 'punish-
able by fine or by imprisonment for not more than a year, oOT
both."

Mr. Dean. Where does that go in?

Mr. Robinson. In line 10.

stpike out the rest of the line after "oases” and insert

"punishable by fine or by imprisonment for not more than & year."

Mr. Holtzoff. "For not more than one year."
Mr. Robinson. 'FOT not more than one year." That 1s
right.

Then, at the beginning of 1ine 11, insert "the court may,
with," and go on with the written consenv.

At the end of line 11, strike out "the."

At the beginning of 1ine 12, strike out "oourt mey.'

Mr. Seasongood. Couldn't you have that typewritten?

Mr. Robinson. 1 am almost through.
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tpike out "the' before "apraignment," and after

0

In line 12

the word "have! insert "ang."

word

and continued.

1n line 13 strike out the comma after "entered" and the
nana", and substitute "op the trial to be conducted."”

Insert "oonducted” after Hpe," and strike out "commenced

1

[

Now, if you wish, 1 will read it the way it 1s:

"Rule 12. Presence of Defcndant. The defendant has
the right to be present at the arraignment, at every stage
of the trial, including the impaneling of the jury anc the
return of the verdict, and at the imposition of sentence.
The trial of a nmisdemeanor will be commenced and continued
in the absence of the defendant on the express consent of
the defendant oI his counsel. 1In cases not punishable by
death the defendant's voluntary &absence after the trial
has been commenced in his presence shall not prevent
continuing the trial to and jncluding the return of the
verdict. A corporation may appear by counsel for gll
purposes. In cases punishable by fine or by imprisonment
for not more than one year, Or hoth, the court may, with
the written consent of the defendant that counsel shall
act for him, permit arraignment o be had and a plea of

not guilty to be entered or the trial to be conducted 1in

of

nhe absence of the defendant."”

lMr. Medalile. There is oneé thine I woull 1ike to ask here.

You speak, 1n 1ine 4, of a misdemeanorl; and, heginning with

10, you speak of cases where the penalty does notl. exceed

o

imprisonment for one year. Ton't you nean the same in both cases?
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Mr. Robinson. T am not surxe of that.

vr. McLellan. A conspiracy is described as a misdemeanor

and is punishable by LWo years.

Mp. Medalie. Two years, yes. 90 is the offensc of
embezzling funds of 2 national banking association. It 1s &

five-year offense.

My, McLellan. Is it necessary?
In other words, you think that the eXpres-

Mr. Robinson.
1

hould also be used ror'misdemeanor in

uszd in line 10 s

2

13
O
S

line 472

¥Vr. McLellan. Yes.

hat can be done, ye€S» sir.

+3

lur. Robinson.

ur. Longsdorf. I think that word "misdemeanor" ought to
be restricted, in view of the divers meanings it has in the

statutes, or else We are running one thing into another.
Mr. Medalie. Isn't the second sentence, line L, surplusage?
Mr. Youngquist. I thought the reason for putbing that in
Dean's suggestion vith respect to the anti-trust cases,

was Mr.
sdermeanoy, but the punishments in which mey
o

which are called ni

exceed one yeal.
Mr. Dean. No. They faill in the regular definition. They

may not exceed one year.
Kr. Medalie. Under the circumstances, cen't we strike the
second sentence? Isn't it covered by the 1a8t sentence?

Lr. Holtzoff. Yes. It is repetitious.
Mr. Youngquist. I think it is all covered by the last

sentence.
are dealing with something that

Mr. McLellan. I think you

should be typevwritten.
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Mr. Robinson. Very well. You will have it this after-
noon.

Mr. Longsdorf. Weren't there cases that gecided that
voluntary absence in 2 misdemeanor Ccase could be passed OVED,
and in those cases there was no attemnpt or intent to consent?
You ere talking about written consent down here, and that 1s a
different type of case, with different situations and different
condlitions.

Mp. Medalie. You mesan you can stop & triel in the case of
a defendant who does not show up?

lir. Longsdorf. In & misdemeanor case.

1ir. Medalie. You have that covered in the third sentence.
That covers everything but treason and rurder.

Mr. Longsdorf. The 1ast sentence relates only to where
written consent appears by counsel.

Mr. Medalie. Where the penalty is a year OF less., If he
walks out of the courthouse, you can go on in any case except
a capltal case. g

1 press the motion to strike out the second sentence.

Mr. Youngguist. I second the motion.

The Chairman. May ve have your moéion again?

Mr. Medalie. 1 move to strike the second sentence.

The Chairman. Beginning on 1ine 4 and ending on line 62

Mr. Medalie. That 1is right, beginning on 1ine 4 and end-
ing on line 6.

Mr. Youngquist. I second the motion.

The Chairman. ALl those in ravor say "Aye." Opposed,
"No." The motion 1is carried.

Mr. Youngquist. This is to be rewritten and submitted to
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us after lunch?

The Chairman. Yes.

Rule 13.

Mr. McLellan. 1 would like to ask, with reference to 13,
what is to be done when the defendant does not want counsel.

Mr. Holtzoff. That contingency is not foreseen here. IT
ought to be.

Mr. Youngquist. This infers that it is only when he is
unable to engage counsel that the court assigns one to him.

Mr. Holtzoff. Suppose he is able to and does not want to?

LT, Burns. How about inserting after the word "defendant”

"if he so desires"?

Mr. Robinson. Who 18 going to mention the McCann case?

Mr. Seasongood. I think it would be better to say, "The
court shall assign counsel to him, unless he desires not to have
counsel.”

Mp. Dean. Or "if he is unable to engags counsel and
desires counsel.”

My. Seasongood. That would mean that he has to want him,
and the other 1is petter, that you assign him one unless he says
he does not want one.

Mp. Orfield. What does the word "proceeding” mean in 1ine
27

Mr. Youngguist. It is intended to be all-inclusive, from
the commissioner on. Does that include the appellate proceed-
ing, too?

Mr. Holtzoff. I think so.

Mr. Robinson. It is intended to.

Mr. Youngguist. He 18 entitled to it, if he can get there.
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The Chairman. What 1is your suggestion for covering this
omission, Judge McLellan?

Mr. McLellan. "If he does not waive counsel and is unable
to engage counsel," or something like that.

Mr. Medalie. I do not think he hasto waive counsel.

Mr. Wechsler. I think Mr. Seasongood's suggestion 1s good.

Mr. Medalie. He can be without counsel without waiving
counsel.

Mr. Seasongood. Unless he states he does not desire to
have counsel.

Mr. Waite. I second the motion.

Mr. Robinson. In the McCann case he stated to the court
he did not want to have counsel.

Mr. McLellan. Then, the question 1is still open ag to
whether he will waive counsel.

Mr. Medalie. lcCann had plenty of money, didn't he? 1t
was not a question of his being & pauper.

Mr. Holtzoff. The question in that case was entirely
gifferent. The question was whether the judge could accept a
waiver of & trial by jury in the absence of the defendant's
being represented bY counsel. The defendant said he wanted to
represent himself. Then he waived & trial by Jjury.

The Circuit court of Appeals for the Second Circult held
that the waiver should not have been accepted, 1in view of the
fact that the defendant chose not to be represented by counsel.
3o I do not think that that case has any pearing upon the
gquestion of assigning counsel.

Mr. McLellan. I 3o not want to prolong the discussion,

but I can conceive of a situation where & man may say that he
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does not want counsel, but the circumstances be such that it
could be found, nevertheless, that he did not waive the right
to counsel. That is why I mention it, but I do not care.

Mr. Dean. 1Is there & motion pending?

The Chairman. 1 do not think we have any motion.

Mr. Medelie. There 1s & geficiency in this second sentence,
and a very practical one. A man sometimes f£inds himself without
counsel at a stage of the case later than the pleading. He
ought to have counsel Or the opportunity to have him. This does
not provide for that.

¥r. Youngquist. Don't you think that would be implied?

Mp. Medalie. I think not. "Upon his arraignment and before
ne is called upon to plead." Thereafter ne is without counsel.
Counsel, let us 8ay, is a person who has another engagement.

Mr. Dean. Does not the first sentence take care of it?%

Mr. Medalie. He is entitled to counsel, but he won't get
it unless the court gives it to him. When you 3&Y he is
entitled to counsel, that means he 1s entitled to pick his own
lawyer.

My. Robinson. The clause "upon his arraignment" was
inserted for a reasol there.

Mr. Medalile. That i1s the time to find out, normally. That
is the reason. Also, because he does not know what an
indictment 1is. He could not read it if you gave him eighty
copies of 1t. 1f he could not read it, he could not understand
it. |

Mr. Robinson. There W&S & discussion of it, and it was
suggested that there should be & provision for counsel down

before the commissioner. 1 think it vas agreed that that would
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be too wide a requirement, to allow U. S. Commissioners to
appolint counsel.

Mr. Medalie. That is & different proposition.

Mr. Robinson. 1 knov it is a different proposition. In
dealing with time, you want it at arraignment and at each tilme
after arraignment.

Mr. Medalie. Just say "and thereafter.”

Mr. Youngquist. You cannot do that, because the 1dea was
that counsel shall be appointed before he was called upon to
plead.

It would be better to add after the word "plead" something
to the effect, "to assist him throughout the trial," or some-
thing of that sort, together with the suggestion made by
Mr. Seasongood, "unless he states that he does not deslre
counsel," but I think that should stay as it is, Mr. Medalie.

The Chairmen. "To assist him throughout the trial." That
sounds like good language.

Mr. Medalle. This has to do with the time of assignment.
Assume the Court has assigned counsel to him before he 18 called
upon to plead.

The Chairmen. This line added, "to assist him throughout
the trial" --

Mr. Medalie. It has nothing to do with the time of asgign-
ment. The court has already fully discharged his obligations
by assigning counsel to him, who is to assist him throughout the
trial.

The Chairman. Suppose counsel secured permission to walk

out. Under this phrase, the court would have nothing to do

with it. I think you ought to have some language, &s Judge
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McLellan suggests, to say that the defendant may walve his right

to counsel.
was it not, Judge McLellan?

That was your language,

Mr. McLellan. something like that.
e can do this: "5y to assist

Mr. Medalie. Let us see if w
n add, "but the defendant

and the may waive

him upon the trial,”

his right to counsel."

Mr. McLellan. Where are you suggesting that?
Mr. Medalie. At the end of line 4, put a comma, and add,

"op to assist him upon the trial."

Mr. McLellan. for to"?

Mr. Medalie. "and to." You see that should relate to

the assignment.

Np. McLellan. You do not want the "and."
fassist him throughout the trial,"

The Chairman. Just say
mplicit that when counse

ng power and the guty--

and then it 18 clearly 1 1 number one

walks outb, the court st111l has the continul

Mr. Wechsler. How about the appeal?
The Chairman. 1 think that is included 1n the second line,

ngt every stage of the proceeding."
Mr. Wechsler. 1 mean the last line, fihpoughout the trial.”

The Chalrman. "phroughout the proceeding" 1s better.

Mr. Holtzoff. How are you making this?

ested something to somebody: 'To

The Chalrman. I sugg

assist him throughout the pn:ceeding."

o after the words"called

Mr. McLellan. Is that going to g

upon tO plead"?
The Chairman. Yes, at the end of the rule as now written.

Mr. Wechsler. How does it read as changed?
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The Chairman. '1f he is unable to engage counsel, the

court shall assign counsel to him upon his arraignment in court

and before he 1is called upon to plead, to assist him throughout

the proceeding.“
Mr. Holtzoff. I suggest that you leave out "nis" and "in
court." Just say "apon arraignment.”

The Chairman. 'But he may waive."

Mr. Holtzoff. "But the defendant may waive"?

The Chairmen. No. "Byt he may waive his right to counsel."

My. Burns. Why not put that after the word "prooeeding“

in the second sentences

"y gefendant 1s entitled to have the assistance of

counsel for his defense at every stage of the proceeding,

unless he waives this right."

Mr. McLellan. That is a 1ittle better.

Mr. Youngguist. That is a little different.

Mr. McLellan. After "+hroughout the proceeding” put

"unless the right to counsel 1is wvaived."

Mr. Seasongood. If you introduce that, can there be a

waiver, unless he states he does not desire counsel and waives

the right to counsel?
Mr. Holtzoff. Isn't that repetitious?

Mr. Seasongood. No, becauze what amountg to & waiver

under the Supreme Court decisions is a matter of difficulty.

ay that he 18 absolutely entitled to 1t unless

They want you to 8

he states he does not desire counsel.

Mr. McLellan. Don't we have to leave to judicial decision

what constitutes waiver?

Mr. Burns. That is why it seems to me it 1s better not to
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say anything about walver, but simply to prescribe the practice
as we think 1€ should occur; and then in cases where the prac-
tice is not followed, let the courts decide whether there Wwas

a waiver in the sSense of a surrender of the right.

Mr. McLellan. The trouble with something of that kind is
that you are telling the judge to agssign counsel, and he must
agsign counsel, if you 1eave 1t this way, even though the
defendant has said he does not want any lawyer and waives 1t.

Mr. Burns. I was not defending this text.

Why doesn't Mr. Seasongood's supgestion take care of it?

phe court shall assign counsel to him upon his
arraignment in court and bhefore he is called upon to
plead, to sgsist him throughout the proceeding, unless ne

says he does not desire counsel.”

Mr. Longsdorf. I think it better to put sn the "unless"

~1anse at the end of the firat sentence.

vr., Youncauist. n. This relates to agsignment ©
counsel.

My, Holtzoff. Why not mut the unless® clause at the
heginning of the second gsentence?

r. Melotan. "inless ne refuses OF waives connsel.”

Ir. Wechsler; Mr. Commissioner, ma&y 1 suggest this as 8
resolution?

T™he Chalrman. Surely.

Mp. Wechsler. The fipst sentence 8s 1t stands. A nev

second sentence, wyhich rveads:

#mhe courh chall assien counsel to any defendant who

31g unable to engace sounsel, nnleas the defendant clects Lo
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sl

manace his own cause.'

rd sepntance which wiil read:
Papeh sesignment

unon arraicnment ana
Jant 18

i ‘3(7 *
Mp. Holtzoff. Shonldn't you use some O
"manage’?

alar, I helieve the District statute which deals
with the snbjen’ gneakn in terms of management.. There is &
atatute that CLVES nim the right Lo remani--
The Chairmen. I% gounds like an impeachment. nroceeding ©O
me .
wr, leLellan. You 88Y, "Da vou vant & 1awyer?" You ¢o
ant, say, "Do you want fo mAnALe vour own cane?”
mhe Chaiiman, LTy IS 0Wn ngea" is rhe popnlar phrase.
tr. Medalie. There se gnother situablion, where he may want
o it around theres and sulk.
Tp, Seasononoc. s may wanh o candnet his defense in
neson.
Mr, Medalie, IHe may nnt want t2 rondoet 2ny .ol
may Jusi want o gtt around.
My, Seasonsood., He may £837, te o far as T am concerned:
von ran Aismies thie,"
ip. Vechslew. 'Unless the defendant elects tn oroceed
i thent. counsed.

I'p. Burns, The nrovision 1 have here reads: "Before the
defencant 18 spralrned on a oharze ol Pelony, 10 be is without
counsel# the cnurt shall, urdesgs the defendant, objects} ssslion

him counsel to represent him in

the cause.”



Mr. Burke. The lancuage of the former rule 1s that if
the defendant voluntarily, and with knowledge of his rights,
waives the assisbance of counsel.

Mr. Wechsler. The aifficulty is that it purports to define
when a waiver may occur. As wés suggested earlier, that is &
conflicting gubject under the decisions. I think walver may
sometimes occeur when the defendant did not nhave any xnowledge
of nis rights.

The Chairman. Professor, will you read your suggestion
again, with something in place of "manage"?

Mr. Wechsler. fphe court shall assign counsel to any
defendant wno 18 unable To engage éounsel, unless the Gefendant

it

L f waq

elects to DIroceeh Wiolwoul COUNBC 1

o of those three uses

=

1 would like Lo eliminate at ileast U

Ao T | D . G a.a sl 1i ChoE 84 I T e RS
ol the word counsel, but Lthaou Lo LS sull &l gsupotance oL Lie.
rnen i Lninll el suould e & SusLlie T SELtENcE Ll b

T e . L - T S N R = et S L1 R R TR
inuleabes tilaw Llie G i liisli Sl Ly U ord luarily oo WOl

o e avit gt shouil Cfovecl ) .
@pis L uusliive 1 Do dlow STk LU Bloudl SPECLULT @b Ly el
Lagsr L1 the reTe g wR s DhaT OF Gegirabhice. mhat ovont
Ln ha ihe maoular Amind at which 1% te Aone, as 1L TR

Vv, An1Rz 00, Wer o popyatonrant and MeroTe Fhae asfsndant
o At A o - 1 Ao b

fnlled nonn To T1SACTE
1n, lenchalor. Yot
- PP | o PR < PR K3 . L) - . —~ .
1y, Tonpsdoef. 7 et in view of tne recent dscisions nf

- -

the Sunreme Oourt, +rhat whatever the defendant dees LN the way
of v jeotling opineet 0 retaininz him, 1% ousht to be mace
positlve and expliclts, and I have heard that other cases may

be pending that aleo touch the same subject.

The Chairman. Suppose ve have this redrafted.



£.

Mr. Longsdor

The Chairman.

1 would like

All right.

Before we do that, may 1 make

to see this done.

We will adjourn for iunch at

one suggestion

to the vedrafters? In view of the Glasser case, 1 am a liiltlie
afrald of the eXpressiol, "if he is wnable." That may ralse &
guestion 5f whelner e ie O o8 0L

1 would like LO suggest Lhav it should be waas Lo redad,

"If he asserts tha

.

t he 1is unable to

s ) i
Snzasse counsel.

lr., Melellan. Phat is contrary to my sxperlsnce, RV

Liigy wiil asisin 1% ween Lliey oo pe el Ro Ly auvie LU

Datte WaLuG e ToWalin ww G Ve L udcbb_".ui; oL Ll SVus TR
Taiiues WO A, 00kL il ulls gl Lo L o ab abiw Gll wben
Gural ol o il e MmO e W oa matisl ol lact, whensvelr i
gays e 1o wiable, vie souih Goes R TIVFNIY GOUL oy L 4oL Ll “ld
T thonk we wlgith ad Goll cay tnav enulivitly.

Lir. SGAC0NLU0U. "T0 Lle coult Dl e 1L unebie .

i, Walbs. L Hb ateaid wvsn Oy vhat, LiGause Pl e udn
a cuabcs Lo aupsal 0L Lus LIOunG LU Lhe couii's Cipndlhan, WA
vron,. 4+ Lninke 1T I asserbs L, 10 1d CROU L.

Tre ChailImeil. Ve wili o ad ol fop Laneil, uwntil G0l
Lweunsy minutes ol 2.

TS FOUDOL, Avu 1:00 o'closk Dl 8 recost Was uvakel

untbil i@ TR o LOGK Detie)
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