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Adv. The Chairman. All right, gentlemen, we will start will
CoAnd. (a)n

rulCe 6. Any questions'? Rule >&, paragraph (a).

Mr. tiOltzOff. ! move it be adopted, Mr. Chairman.

Mr. McLellan. may I just ask a single question? Does

that mean the clerk's 
office is open Saturday afternoon?

The Chairman. Yes. During business hours. in many dis-

tricts Sazurdaos are half holidays.

That is taken from the civil rules, I believe.

Mr. mcLellan. I second the motion.

The Chairman. All those in favor of the motion say "Aye ."

opposed, "No."

Carried.

36 (b).

Mr. Youngquist. i move it be adopted.

Mr. Holtzoff. I second the motion.

The Chairman. All thosc in favor say "Aye." Opposed,

H Boormait

Carried.

Rule 37 (a).

Mr. McLellan. I move its adoption.

Mr. Holtzoff. Seconded.

The Chairman.. All those in favor of the motion say "Aye.

opposed, "1o."

Carried.

Mr. Youngquist. I move the adoption of (b).

Mr. McLollan. You don't want to put the vord "lawful"

before the word "manner"?

Mr. Youngquist. I wouldn't think so.
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Mr. McLellan. I don't thinI it is necessary. I second

the motion.

The Chairman. All those in favor say "Aye°" opposed,

carried.

Rule 38.

11r. Longsdcrf. ! suppose those files rules wTill be judi-

cially noticed by the ap1e1late courts all the way through,

,on't they?

The Chairman. They alwlays have been.

Mr. McLellan. I move the adoption of 38.

Mr. T•o1tzoff. Seccnded.

The Chairman.' All those in favor say "Aye." Opposed,

1'RO. it

Carried.

Rule 39.

Mr. McLellan. With hesitation I move the adoption of 39.

Mr. YouungquiLs. I second the motion.

The Chairman. All those in favor say "Aye." O-pposed,

INO. it

Carried.

Rule 40.

Mr. M •cLe'l Is that taken from the civil rule?

Mr. Holtzoff. Yes, sir.

Mr. McLellan. i move its adoption.

Mr. seth. Seconded.

Mr. Seasongood. W,¢11, just a matter of phraseology, "at

the tIre the rulinfg * • • is msde".

"before", isn't it?



Mir. younOquist. In line 4?

Mr. seasongoo. yes; "at the time"--

The Chairman. All those in favor say "Aye." Opposed,

"No .

Carrie d.

Rule 1.

yr. youngCquis t . I move its adoption.

Mr. Holtzoff. Seconded.

The Chairman. All those in favor say "Aye." opposod,

Carried.

Rule (a).

Mr. Waite. I just have this questiOn:

What is a holiday under the federal rules?

Mr. Youngquist. T have raised that question before.

,r. Waite. Dd you get an ans.er?

The Chairmwq. 1 have heard it said there are no federal

holidays but we foll0V the rule of the state law.

Mr. Longsdorf. I think the holidays are defined by the

state law and that has to be foll owed on the civil side, and I

guess we might as well.

Mr. Eoltzoff. This is the same rule as the civil rule.

Mr. McLellan. I move its adoption.

Mr, YougOquist. I second it.

The Chairman. All those in favor say "Aye." Opposed,

Carried.

42 (b).

Yr. M4cLellan. i rove its adoption.
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Mr. Holtzoff. I second the motion.

T h n those in favor of adopting 42 (b) sa

The Chairman. ±i to-a

"Aye." •pposed, "NO-''

Carried.

42 (c).

Mr. McLellan. I move Its adoption.

Mr. Holtzoff. Seconded.

The Chairman. Al! those in favor say "Aye." opposed,

"H0 .I

Carried.

42 (d).

Mr. McLellan. I move its adoption, sir.

yr. Hioltzoff. I second it.

The Chairman. All those in favor say "Aye,"----

Mr. Medalie. There is only one trouble with that--no,

there is not.

The Chairman. All those in favor say "Aye." opposed,

Carried.

42 (e).

Mr. Longsdorf. There is only one question in my mind

aoout 42 (e) and that is whether the time is sufficient wher

the notice would be transmitted across the continent. If you

do not have air mail, 3 days and 3 days is not enough.

yr. Medalie. Who don't you leave that to the court, say

"unless otherwise 0rovided"?

The Chairman. We already have an enlargement of time

provision.

Mr. Youngpquist. I move its adoption.
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Mr. Eoltzoff. Seconded.

Tho Chairman. All those in favor say "Aye." Opposed,

Carried.

43.

Mr. Youlgquis''. I have a question about the phraseOlogy

of that. It mal be more than phraseology. "The forms contained

in the Auppndix of Forms are intended to be illustrative and

sufficient but not ,ianCatory."

what is the meaning of "intended to be sufficient"?

Mr. Robinson. I would suggest w-e substitute for "intended

to be", substitute "presented as".

The Chairman. Why not leave out all of it?

Dr. McLellan. Well, you want to leave the words in, "and

sufficient".

Mr. Youngquist. Yes.

The Chairman. Why do you need to do that? You surely

would not be accused of having no intention. Why not say,

"The forms * * * are illustrative but not mandatory"?

14r. Younquist. All rig-t. That is fine. I move its
-,[ .. . 0•-•

adoption.

Mr. Holtzoff. Seconded.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No."

Carried.

Fule 44.

r. I-edalie. That should be the last rule, whatever the

last rule is.

I think the number of that would become 60, wouldn't it?
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Mr. Robinson. We have the same -problera, Mr. Medalie,

about the matter of keeping the appellate rules separate from

the other rules.

Mr. McLellan. i move the adoption of 44.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

Carried.

Mr. Youngquist. We have given up the idea of trying to

f C, abbr,> V 0 ii 0 1

'r. Waite. It is a good thing.

Mr. Wechsler. Mr. Chairman, is this a good time to refer

to 37 (b) before getting to the appellate rules?

I understand 37 (b) Was adopted as it stands, and yet it

seems to me selfC-evident that 37 (b) cannot be adopted as it

stands, because what it does ;s to supersede every statute of

the United States in cases not covered by the rules.

Mr. Robtnson. _ thtnk that should be taken care of b

Mr "Roin9linIe' 
b

adding after "ru 1 p" "or by statute"; and at the end of line

8 insert the words "or statute".

ojow that Mr. DessiOn is here i wouId l1ke to refer that to

hr. Dession. Yes. I am not sure we would want to per-

p .tuate. all of the statutes. Tha - the dIffic ltY.

Mr. Medal,.. Of course it is possible that this would be

e-nacted, with froceduic after the adoption of these rules.

... - •r.es -'on, i believe-,,

r . T-ToltZofQ. judge McLolla had a h, su tn I•

to inscrtthe word "'lawVfuL after the word "manner".

TMr. McLellan. 7receding the word "manner".
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Mr. Holtzoff. precedinC the word "manner".

Mr. Wechsler. I wonder if that yould not introduce a

criterion as to what the manner of lawfulness was to be.

r.•ra. I think very 1 2ce ly. i think that I said

it just to say somethng, Perhapy, but I think it would improve

it.

The Chairman. T would rather doubt it.

yr. •TLdlian. What?

The Chairnan. I rather doubt that you said it Oust for

that purpose.

Mr. Dession. Well, here are some of the statutes this

might seem to repeal.

First, you have a conformity act according to the usual

mode of Pnooesc, • 6n so on.

Thea you .ave a sialnla condition dealtnC with the

Phi lippneils. IuSErs we don't have to worry bout, that or the

mnoment.

Thce you hav+ a statute as to selection of jury lists.

Then we havc a ,c rule of cvlacac.

Tnose are the main ones. Broadly, therc are a good many

thin• s we have not tou3hd .... thin he• .e rules, of a iprocedural.

nature.

50) we 1pvcferre to lcave eXistO.nC law it a in g a oo

Th-s repeals that existLn[" lWa, or could be so read, which

leaves a vacuuei, and the district court would ceem to be invited

to do as it V-sF.

You ,i-l Get a Sreat lack of uniformity on come of those

thInss.
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tnis sctioon, bocause cas t stand-- thn> ,l we are tryin,

to do vith it Is to suEgcst 6e the court that it work out some

aoract cal rmethod of hand]1  an dntal which these rules do

not ry<tend to.

In other vords, to 2>pply there rumls in a pract'Cabic way.

1 t±hin that lis al we meant, isn't it?

h-ow, I don't '>ny we need a Pu1e to tell them to do that.

The court ha, to do that with any sot of rus s

Mr. ,olt.off. I c onng, n to suggcst that ve right add

at the enc; of line 9, "not inconsistent with these rules or any

applicable statute.u

Nr. Dession. well, that I thin would be entLrely safe

but as a matter of draftsmanflshiph it seems to bc en an 1 -]]eOessar

adoxon~ition, because all it bolls down to is ash'LS the court to

uc Cl"Oln~ sense a& realIze we- have not spclled out everj

detail that could a.ise.

Er. Wechsler. i wonder if it Ls as simpis as that.

There are statutes in large matters which are rot touched.

- mal-y vc eather want to chanCo tcse arule s, let tL

rules stand, or t 10C C cort.... irin idivoida] cases o. fol-

lo, thecm or not follo, w them as the court chooses, aWC it s

xn ot caear to noC what u choice me want to a•a., at least w thout

considering, what the statutes arc.

in othCr wor&rs, this rule really outs Ut issue the scope

of the total set of rules and unless you ''in the total ... t

is wrong, it sc"ems to mc you hcsItatec unnecessa5.i-l in malai-rO.

up jour minds about this rule, but the safe thins to do is to

perp-etuate all the statutes which you do not know about.



That seehms to me preferabl e than y'_ca1 tw statuts which

2ou don't kinowo aboou.

Mr. Dcssion. I think that is ri'ght.

Hr. Wechsler. I don't thtk cither course is right--

Mr. Kioltzoff. May, i at .e a ion?

i move that at Lhe end of ] no ] the following words be

adjU~, "'or any elpl- eJ statute.

or . Wai.tc Su-pport.ed.

The Chairman. Do you thtnl. ,Uhat covers the point you had

in mind, hr. Dession?

Mr. DessLon. That covers it provided that a complete chick

of all statutes is made.

Mr. .oltzoff. For this nurp•os ve would not have to make

a check of statutes, it would appl; wherever there is a. gap in

these rules.

Y~r. Dession. Wde want to make sure what we are perpe-tuat-

ing before we get through.

The Chairman. That is true.

Mr. Wechsler. Well, is it true tha[t t is in rough con-

forelity with state myc IRces, incom1nlete but In p;rinciple it

guides the count? It does in rough principle conform.

Row, one thing that you want to decide -is in the hiatus

where there is ro statute, whether Oou want to continue the

pr~nieine of conf orritj or set the courts f~ree to depart from

con formit•t

I am not clear but I think that is another angle.

•r. Holtze f . Wouldn't that be covered by inserting in

githe rule which advocates the statute, the conformity statute?

, r. Wechsler. There is no conformity statute on the
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criminal ride.

MrT. Holszo.±,. There is--

*Yr Se h o on the crim.Lnn.]- side-

mr. Haotzoff. Oh, jes, th-oc is.

yXr. WechslGCa. Wt-,, section nuriacr?

Mr. iolt•off. I don't recal- the section umbe r.

It is worded in a very general way but it has been Inter-

prcted as a confrm-i•t'2 statute- It is in Title 18.

In civil proccedure the courts cut forth entirely from con-

forit. and I venture to say it 0, better to do that on the

criminal side.

Nov, if the amendment i suggested is adopted it will accom-

pish your ob'ect, 1 think; it .i.1 unshachc the cour'ts fromn

any conicormity•

hr. Wechsler. Well, on the other side it will perpetuate

or. Youngquist. if we advocate that statute, it will be

out of the way.

LUr. Riobinson. (a) and (b) as we have drawn them are sub-

stantLally, if not exactly, the saume in their rcsultc as Rul

83 of the oimstrct courts, that *, the clviil rules, and they

in turn, as or. Tolman unvornS we, are based on Rule 4 of the

Admiralty Ru.les, which vas or,'1a0;ly formed just a hundred

years ago, 1842.

Tt seems to me wC can reoort on 37 (a) and (b) and it

would not be any source of difficultW.

Mr. DessiOn. Well, if by "difficulty," Nr. Robinson, you

mean litigated points on appeal, I think: it is quite probable

that we might not get a wealth of thoce, .e might not find any

evidence of difficul.ties, in that sense.
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But I think this docs leave a district court without any

particular policy Wuide.

yr. Robinson. Don't you thin", AT. Dession, this is a

situatior whern the rules from 45tie to time come into DWl,

that i•,. .

Yr. Dession. It can change the orcccdure to do so. But

under the A-dmiralty Pules or Civil Rules--

Yr, S th. It secms to me we arc going to t2oust c dis-

trict courts on a good many other things, and why not on this

one'?

yr. Robinson. Right.

Mr. Longsdorf. MIr. Chairman, I think our policy should

be to make our rules so that the courts and the lawyers will

gravitate toward local rules wherever they arc conformable to

principle, but we ought not to put any of our federal criminal

procedure under bondage to local laws.

That is what was tie trouble with the conformity act of

1072.

Mr. 
o uolteOf2  Question.

Mr. McLellan. May I ash one question, hold you up for a

minute?

suppose the district court under this rule has proceeded

in a way not inconsistent with the rules, not inconsistent with

any applicable statute, b-t a court of apmealc 
thinks that

their way of proceedinC is inconsistent ,ith established cases,

would they have the power to reverse, or, are you leaving the

whole thing to thre distribct court?

yr. youfngqu-is " I suppOSe Vey would have power to reverse

if the departure resulted in depriving a defendant of due



Mr. McLellaP. Well, 2u ppose It dors not, but it does just

a foollo. thinC-the Jud-,c rdoes--and thc- do some a•fully

foolinh tings--donlt :ou want the word "lawful" bcfore"mafnner

The Chairmafn. it would not do a bit of harn.

Nr. TIoltzoff. anm in •avor of it.

to. McelT!an. it might be a substantial changc.

Rr. V',edale. I3en- the motion as amended?

Yr. Holtzcff. Yes.

The Chairman. how, the sug•estuions are, we insert in lin

7, before the last wor "man.ner", the word "lawful", and that

wc insert at the end of line 3, "or an appropri.ate. statute.'"

hr. youngquist" " "aplicable statute, '

The Chairman, , a'''-licable statute.''

Arc, there an. further suggestions?

yr. season°ood. it is a little different than the civil

4 rule, "district cours mnay regulate -hcir practice in a manner

not inconsistent with Lhess rules."

hr. Wechsler. Well, the civil rules were reallyi intended

to set the courts free.

hr. Seasons°oo. The civil rule says the courts may rc-u-

late their practice.

Fr. Roltzoff. That is just a difference in phraseology.

The Chairman. i understand the committee had in mind to

phrase those rules so there would not be an invitation to the

district courts to male a multiplicity of rules.

The first set was an open bid to the district courts to

moe local rules, and some of them did, in a very extensive way.

You have heard the motion. Those in favor say "Aye."
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iMIr. Orfield. No.

Pr. Wechsler. hO.

The Chairman. well, now, for inr, own light, will You tell

ni, what is Cho reason for the opposition?

Mr. Wechsler. Because it is an unanalyzed problem.

Kr. Orfield. i think we arc covering the most important

points of our rules, asnd, what we don't cover, I want to trust

to then.

The Chairman. Now we pass to Wule--

Mr. EcLeelan. Was that passed?

The Chairman. Oh, beg pardon. Motion carried.

Ru•bs 415 to -0 are all rules dealing with appellate pro-

ceedings.

I tak. it there had to be appeliate rules.

Mr. Robinson. yes.

The Chairman. Anj nay we iyvs some indicate as we go

aloi2g as to where they (emart subs tantially from the present

aprellate rules?

Mr. H-oltzoff. 45 (a) is the same as the present anullatc

rule.

The Chairman. Well, &o you move it?

hr. holtzoff. 1 move its adoption.

The Chairman. It is moved and seconded that we adop!t

4I (a).

Mr. Youngquist. Do we have a s-cond?

M!r. Loltzoff. That is the same as the criminal appellate

rule. The new matter is in (b), (c), and (d).

Mr. NcLellan. Second the motion.
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The ChaLrman. All those in favor of the motion say "Aye."

OpDposed, "NO.'

Carried.

45 (b) is new matter?

. Dession. 1 don't think those people are going to know

wnat a ,presentence"--i ad not know what that was, but I see

It is a prescntence.

nr. Burke. Isn't that the practic now in man, jurisdic-

tions?

The Charman. T did not hear that.

Mr. Burke. Isn't that the practice now?

Er. Holtzoff. Tt is.

The Chairman. It is the practice now in a good e many dis-

tricts, I am sure.

Mr. Holtz°of. And it is an increasing practice.

Mr. Robinson. I second ths notion.

The Chairman. All those in favor of 45 (b) say "Aye.'

Opposed, "No."

Carried.

45 (c) is new-

br. BOOff or Chairman, I want to maiC a motion to

strike out a sentence beginning on line 30, to 31, which reads,

"The reports of Ornsc~tcfCe invstiations shall be kcpt confi-

dential,"

i think each district court and district judge should

-±andle that matter Ln his own discretion.

I personally ,m of the opinlion, although I am told it is

contrary to the sociological point of view, that defense coun-

2c1l should have access to all information the judg; has.
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Be that as it may, I think at any rate it ought to be left

to the district courts, or the udges, and I move to strike out

that sentence.

Mr. McLellan. One point is that you just don't want them

to be locked up tight, at the same tITe you do not want it made

a public record.

Mr. Holtzoff. That's right. I leave that to the district

court.

Ky. Youngquist. Is that taken care of in the next follow-

ing sentence?

Mr. Holtzoff. If it is taken care of, then this sentcncc

is unuccessary'.

lr. McLellan. What he means is, it is taken care of with

that sentence in there.

Mr. YounSquist. Yes. "Keep the report confidentlal..a.ter

Mr. Longsdorf. Just like an indictment is kcpt on secret

file until the ti.e comes

Mr. Robinson. I would like to agree with his motion and

suggest that the other sentence go out, or the remaining sen-

tcnce, for the reason that this is a matter I think we can

trust with the district courts themselves.

Mr. Holtzoff. i accept the amendment.

Mr. Medalie. If the district courts do nothing about it,

then the reports arc not confidential. They are simply made

available to such persons afterward as the court cares to give

them to, but in the mcanrt•ne they are not confidential. The

giving of them is a matter of discretion, but there is nothing

confidential about 
it. That confidence ought to be preserved.
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Mr. HoltzOff P-put the district court can determine that.

-)llc may never even think about

Mr. MedaliC. The district court ma

it.

Mr. youngquist. I aw not Willing to leave it to that Un-

certain end.

yir. Modali. Well, i think we have debated it. Lot us

vote then down.

Mr. Younlquist. There is a notiOn.

Kr. Tolt"off. That motion is to strike out the last two

sentences.

The Chairman. All those in favor of the notion sa, "Aye."

0Oposcd, "No."

The motion is lost.

Eix. Youngquist. I move the adoption of (c).

Mr. Mobinson. Seconded.

The Chairman. You mean it is voted as is?

Mr. McLellan. May -I go back to (b) for just one moment?

The only discrcojon you leave w•tii the judge as to pre-

sentence invcstigat.on is he ray dispense wh' J -t or cut it

down where it may IntOrfOre with the work of the probation

me ought to have discretion, i 
think, in a case which does

not lend itself 'to investigation, to dispense with it.

Mr. Kcdalie Why do you vaniU a presentcno investigati~on~?

YOj know al l about 
itL

r. seao~ngoo o T vwaS going t-o raise the same point. I

d zhink it itical to have rt,•o .ntcnoe investig"atio

of every i-r-an who is sentenced.

Mresontzoof. T her are some districts where that is
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0otnV to be done.

Hr. seasofrgood. Wt ou&?t to say you can do it. A man is

f ou nd guilty and is nentcnced, or he pleads guilty and is son-

tence6.

I think you place a terrible burdcn on the court.

The Chairman. You have got to exclude the well-known

persons and the migratory birds.

Mr. Seth. And drinking two cups of coffee.

Icr. McLellan. Why not express the viev that they should

be conducted excrpt in cases where it seems to the trial Judge

they arc not advisabic?

Ir. Burns. Why not say, "unless otherwise ordered"?

r. ho-•7toff. Yes.

Mr. Youngquist. I think- what was in mind in adopting these

words was Professor Glick's idea.

Hr. McLellan. 1 was sitting in his chair.

Mr. YoungquLst" To make sure that everything was being

done that should be done and yet leave the judg some measure

of discretion.

The Chairman. couldn't ve accomplish that in lne 17 by

•ayInS, "the district court may airct"e?

ir. lte~f' W i you want to ma'i strong that the

judger SLCU- 0 ot, you can accomplsh that by 1r. Burns' nuC-

Sestion to put in thcrc, after the word "court" on line A.--

or. Burns: 1 don't rurport to know anything about this,

myself, but I have heard Glick' s talk about it to a consider-

aboe crtcnt and i can Cucs; vhat he would say if he w-re here,

that he does not want to Coio that discretion to the •udg, that
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that is one of the great troubles, that the judge is apt to

thin! be knons, and thepcforc he ought to be recuired to find

out, an, --in a ca=. tat the p:robation- dcpartmcnr is capable

of hand!inF--

Nr. Necalie. Suppose ou havc a calendar of food and drug

cases--anc Vhey =rc looked to with a let of terror by the aver-

ace district attornE , he docs not know what the cases are, half

the time. He has filed informations aL the request of the

Dcpartment, and the DPpa'twent agent comes around and whispers

to the assistant what hc thinks ought to bc done as to a sen-

tence, it is usually done immediately.

V.any of them are practically police ordinances where there

is no intent to commit an offenc-T don't think the judge

c .rtainly should even take the trouble to murble, "I don't want

to undertake this invcstigation.

ir. Burns. Nany tines this would require a presentence

investigation of the penmsylvania Railroad.

Mr. Hedalieo . I know how those run, siunih arrange with

the interstotC Conn-rcrc Commission and the railroad company in

advance what the fine shall be.

You sit down with the lawyer. You say $0 ,000. He says

'020,000, and you agroe on $25,000.

Mr. Burns. in the type of cases he has, in mind, fe-lony

cases, and, VroblEs of rehabilitating the individual, you

cither have to give the discretion to the Wudgn or else you

have to spell out in a very complicated formula thos cases

Which are within the Dresentence and those cases whic are

not.

I-hr. Tiobins..n. T•ese worns wich are here are the result
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of a very 1org study by professor Glic , of the Probation

-"Os curt, ad b this comM~litce.

service0 of the Unitce gta- s Courts, and b st

7ach word has been checked with extreme care over many months,

and it sccms to me, before. telInC in hcre and changing words,

which i think all lawyers and judges are very careful about

dolng, that we should malc a longer study than we arc maling

at this moment.

yr. McLellan. But is there any doubt that the judge

should have discretion as to whether a charge is of a tpe to

warrant a vresentcnce inve stigation?

SThe Chairman. A corporation, birds; we don't need to do it.

yr. Robinson. Why did Mr. Chappell of the Probation Ser-

vice pass on it?

The Chairman. That is the only justification for having a

large committece.

Mr. Burns * r. ChairmaIl, in addition to your list of

railroas~ and birds, I thinlk wou vould have to add all thoce

comroditiees frozen as of March.

IKy. -oungqu s. it ,eoccu- to mc to be ;he serse. of the

committee that tOe Da.tter ITrt bc stric•en entirey,_ that the

court be given dicrc, ion, ond the o-.,-ly question iny mind is

-het er the presrntence investigation, shoul- be made unless the

court 6irccts that it be not made, or that he directs the cases

iU which ii shal] be made.

kr. McLellan. Kay 1, a-e ti E' sugestion

lir. YouigcqJust. I Vas 0oinc to say DO: rori ,- On

vi UL-' _i" wouic ce inied to ne ,ouray ,r c ntence -investi-

,- r -'> •- [ ~ l:; IP . _ C ¶1, t!1 e s

gi.on, and L, ( CCM to no that L e. iu A C A1 "uless

t... court otherw c" 6 orects woul d Lerve the purpose because
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the classes of cases to be not

~rt~r~& d, su c t-e I:I&'ratcr, Bird Act, Food and Drug: Act,

and other offenses.

Mr. .cL.ll.. ,y- 1 T one sug'su tion, having. wO mi _Iid

I t.•rk it will give rise to utCh diffic-L-i in te future

if o dat 
inle 22 jOUa

'S L ' c 
.eic--,

after ibq ••rd '"-re nse ori s othcrwi1o pot f'eas: 
,.

And if" ou add at D o'• d of .. .. . the words cal

A f( ibl ,e.

,r. Ho..zoff. ! was jusT v, cr t vo nud~i(I, .j

i4hti{]I be fea7sibin-L ..

Mr. MceLllan. We differ upon the use of the worci

"foe sible.

Ti' Chaerma. o 5-l- Doesn't judge Burns' suggestio-n rather cover

all1 of that I o ush Iinsc3Vi•. those w0ords in line 18?

YTc. IVcLell - r1rc saye, but tht--has . c got to UlO'an

order in eacoh cause?

The Cai.... Oki DO O ]t coul.d be done !a• a. fc-T,

Th£ Ci- ... ii m'r -" (,h po • o, 0 ' C C

ac2s, :t could be a s-er.lU.ni order.

I te it wa't is 'reC is to cut tue burden on hce

court to do it vre Y ou sh bu ld.OC, 021(a if tbose wEord]s vre

irsertCd in Un< 01 10. if a, distC i judgeO dione of then,

thC A.onnistW GVfj ce w ,Y)X no- te t kncwn and it

would come to thL attIeLntio of Ul Circuit Coul'& of App.-eal-s,

C& he Muculd soonWin t l e arn h .the grOac vin-E that he waJs

fallinU dow.'l

LI 7urua. T su{3 s% {t be .......... 1 'b;

the wc1. "fprb- ai- n" "unless the distr ct CGUYL obics
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Str~ilce out "strict,", lcaving it, "the probation ,ervice

,-f- t court shall .alOc a ,resnen(c inveStLgaion.''

"Unless the d.i_ Ot court otherwisC orders".

M., ,•tzoff. Wouldn't you ruth•r have "dWrcots"? The

Ve ora eros Wylfie±C- fCAn-10o,-

11- 

.-

1

ANo. Burn's. "the dlsuricto court othcryisce Urcctso

lar. You Y~quKL .1 QNILO. Eal a yrec sntence investigati~on

and r . Stopterc?' t'

L,0' -" r.6• 2 - l" ~f.. " ec.

mr. Seasunsood. That would be satisfactory to me.

The Chairr:on~ Ent I Mond~r if we could please Trofessor,

Glick•.

Wouul it be fair LO sav thc court should ash- the probation

department to investigate, and then leave the otte-r sent~ences?

pp. Medle. Ycu se y ou ape not limited to tVe probation

Fervice 7 1 X makin inotiat s t is Veror to CUlAternine tui-

scn oce andwhere the map' {Ees.

For Exayle, there arie same srecil penitentiaries for

youthful of.ucn.e n, arent, there?

Yr. oltzofft • Yes.

Kr. Meao °. PxeClthe there are places vhcry you can.

treat narcotic addicts.

Mr. holtzoff. i can. condtven of minor cases where it

would not be necessary.

Mr. IcLedln. now, I would like to find fault with Judge

surni because ,think he knos much more than i do, but the

trouble is that~ those who0 mar t jrcsentenceO investiUation will.

say that thoat means that the cour t has the eower to order that
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there by nO r sOc•rcCnOC i"nvCstiton in anj case, and so I

, 1,,E of the word "unless", "save ini cass vhere

the district court otierwvise dircts

it is a little aifere€n than giving him the power to

s that they shall nGo--he won't have that sysLem in hzis

!r. 3urns. That is ayrceaol.

i Cr. 1Yotzoff. "save in cases in ',ich tic district-

coun ?

Er,7• p,,cellanY. '"sere in case s V-iV£OO."

hir. Younr:quis-,. WGCd.~ thast boe .nsertd in line17

Mr-,. Iio], ol gr. -o . ik. t L a, Y ore v!or( but h s. ...

* 
-,ct0t L .s a 

m.an & E .c

T±oc Cairmarr.• Anal ± f Cl er ve d

Mr. SoasonFlood. should] Yu have a becr in "PrescE-Lcnfce ?

L1 r . 1 llzof 1 . . ..

T >.ouIt vc e,•eoing to stou at thc Word "cour,".

Mr. RobinsoR. ,o( • ... C c a cial member of

this corlriittn arn vc ca~n vcry wellt insecfu his vords.

j udge, in migratoy birl case., s 1 2,: 23, a....

tIal ccLrc of th1.

Mr ,oun-EquiOu. EL 10 M he to giv a wrnEn rrasmn,.

Er. Robinson. Let th ucla oCs s y ue but 'ut 
in a sav:i_

7 ~clause oucha c§ ~juogc VoGla ] hasi c recommndred.1

. Mc l i u. i ( L is n c .. i tini I is.

cic'rl; , Wu rcpufli.



EIr. Younrquit-' First you F'ive coMrloe discretion As(

thcn you say you Five discretion in a, lirmited situation.

MYr. Eurs. T woould ! to Lahe a SUE'ggStion that the

Cor t< RcyoYeK ý n touch with Professor Glick arc

acouaint hin wi th 
chisO cwn. point out tc hi- the 3iJ-

0atcrr.tW of e u , Tc 11an, "o otherwise not fcaslblc"ý

ice U t would c .cr2 . th•e Cxc(ttion c.lause of Profess or

Glick and at the ý'-,oe t e would mcet subsotar1tia l the :roblu-

of judicial C ' Co.LC o, and if it ' cm ioa Wceucv ofJ

VI coOIrcn-ct- v u tihe exertC • n O probat• en that we h=cp

lines 20 tcO 24- - --d I t ...... We should consi r t. ln thc

_t V u .~Ila n "or i± otherv c ' "

a,] t rnativc of Sod gr8: M.cLe•_ onz., -", C._ -

Mr. t701 r C Ough't tc 1c 
[ some a Ot no oi

The Ch airm i • 1 r all of tic Ooui,, 
thtatc some-

lc-~e'wa:,y sauld be gven. 
Wl ca't have a m~Lotio ta-icu

either v- take luu.LC Burps' suggestion1 oni line 17 as~ modified,

by Judge McLellan1's acelitiofl of introducotry words, or judge

Yc~elans ori2~inal motion relat 1nL to the later linos ln~volv-

;id the use of' the word "feasibl~o" or "not feasible"', whichever

inf the opinionI of Pyofessor GlACi viii accomplish' the job he

has iMIN §id?

Those men are cN~crts; we wan 1; ton takce advantage of their

experiecT1e.

Quite obviously, if we are tight , they have goneC a little

too far.

Let us take the language weich • llV a.core osi the a]Oter-

native.

is that feasibr'ul?

MT. ncLellan's. i thin!t it io
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1 MYh n 1 Ill'c judge IBuhr, s.gjCe&stion better than ny

owl. b tr 1 T thi 1 uE .. ,.mine no):e nearly meets what ProfessOr

Glick has in mind.

Kr. Burns. I think Professor Click wi]i like 1udge

YcLol]an's better tVan ,Mne.

The Chail, man. Do you makc it a motion. ?

Mr. Burns. yes.

The Chairman. jou second it, Judge McLellan?

Mr. KcLel]ar. Yes.

The Chairman. A7 those in favor say "Aye." Opposed,

"Nqo. IT

Carried.

Now, (c).

Mr. Holtzoff. I thought we adopted (c).

Tkhe Chairman. Yes. We will now go on to 45 (d).

Kr. Seasongoo°. Nov, you give a general right to request,

on dQ cr~rinwti2nn of the uiltl, presentencc investigati'- on, whi

aja>rnt_.y can c 1V& cC tim befn de-%er inat ioP of guilt.

Mioht thore not be a serious interference with the trial?

Supose while uhe itr ia is rgrin on hc esas "I would 111e

you to determine this.'

MJr Holtsoff Do, I think the purpose of that is to aid

the probation scrvio-c

.ordinaril, if tiO -,,probatio n service m, no0t start its

i nvesti gation unt]after convicon it masy be worse -in- soome

encsc tren it mould to start its 
Uvcs-igntio. n.di•clJ

after the defondant is h ei by the mr" agist rte, ur would

spread over the work- of th• ,-roba-ion Crvice: and it could

handle more.
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hov, as a safeguaYr6 :o th defendant It may not star.

037ti_ after conviction Unless he consents.

trr. kcLel a:. T move, in i 7 7, the woro "requ usts" b0

chang-d to 
thconsent5"

Hr. I4oltzo.,iI. seconC the wotion. That' w.as really thc

though. ba,3ck•c of--

hr. Orflield This! same thing hTas been Cone in rnglacl

... t aon, hsnt I

h~r. kcL•llaQ. aov t... ,-a.',-tc12 o6

mr. Io.- z .L.f. I sceo, c o d

' COs'5o-1 E-'OO(J7 l oi ell, e you still ha.vc--well. that would

probably t-ae care of It i mean, the vac it is vir.I'tten, prac-

t'calll' am ti"(, but no, it would be b-v consent-,, so it -is all

right.

MCrTose in favor of" the motion s "Aye.
Th;e Chal rplan . ..... 

E

0Oposed, oe .s.,

Carr ic d.
40().

"F,U12 (,-, II ( '

Kr. holtzoff. Thal corresponds to the civil rule.

-,r. Youngqu 1st I thoucht we ma6c , a lot of changes in

tla,t.

Kr. Robinson. T'he St.yle- Corm• ttee. tool-: the instruCtions

of the Coliexrittee, an afýter . vcrj careful stub this -E the

result of thir . ork. .

Yit. KcLollcn. A, It V is tritten mere 6 n full?

Kr. Robinson. Yes .

TIe C1airna.. rhiii not part of the a-pcllatc rules.

TKr. -,oltzoff. In a sense i-t Is.

rhe Chairman. T mean the st ofIt



Mr. Woltzoff. Ue; it is the civil rule in substance.

Mr. McLella*n. i move the adoption of 46 (a).

ir. Xoltf~f. I second it.

The Chairm•an. Al. those in favor ay "Aye•. • pposed,

"MC.

Carr ied.

Mr. McLOllsln. I move the &voptlon of 46 (b).

M. IHoltzoff. I second the motion.

The Chairman. "hooe in favor say "Aye." OPPOsed, "Nc."

Carried.

Rule 47.

Mr. Holtzc-ff, movTe the adoption of Rule 47.

Mr. Modalie. Did V6e chech al] the words?

Mr. ieltz off. I chech that with the criminal section*

I worked it out with them.

Mr. Wochsler. May I asi if Rule 47 is intonlOO to apply

to a case whoere sentUocis eXCessive?

Mr. McLellan. What vas that question, Professor?

Mr. wcchsler. I asked whether Rule 47 is intended to apny

to a case where a sentence Is . oei]. excesslve as dWOiWJ-

CuIshcd from too larg0

Er. H ltz.L " Io; I think if it is !Aegally excessive

It is always subject to colrect. n.

..Wchsle. Sup0osc there is no aWte 22

Mr. tSeth. hiabeaxs corpus

It is void.
*r .j>.TO .LZJ•-'- * • ',- * .. .

M,. Wechs]fr. It isn't as simple as tha.t.

Mr. Nedali e. It is void cnl; as to the excess or as to

the whole sentence?
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Mr. loltZOff. I think thorc ,oulO have to be a re-

sentencee.

Mr. Wechsier. Thai is required. It is void only as to

the excess. There &re Supreme Court decisions on that. And it

raises a serious problceo on habeas corpus.

since te snt~cInIc s voided only. as to excess, the man is

lawfully in custody so long as the legal sentence has rot run.

Accordingly, habeas corpus is not valid as a remiedi.

AcccrdinglY the time in which he is eligible for parole

Vill be estimated by the, dparef...'in the li•.bt of the sen-

Ann that was impostd ruther than in the light of the sentence

8 that could lawfull1 have been im*osed

Row, my undcrstandinp of the position Wahen by the Depart-

merit is that in such a situation the prisoner must make a

motion for correction of the sen unce, that such a correctio.n

can be made by the court at an, time, and, unless that motion

as been made ,and the correction made, that prisoner is out of

luck, and i don' W -fin~k .e ought to indicate a rule which Ln

ant way suggess nA •nay not make that metion.

Mr. Kedalie. You Wafe L us to malke a rule where an ill]egoal

sentence has been imposed, the motion for its correction nay be

made at any time?

Yr. Burns. SupyOSe you make it rcad, "A notion for reduc-

tion of sentence addressed to the discretion of the court'.

It vould indicate that you were not dealing with whre the

motion for rcductof was based on the Illegality of the thing..

C _nc'I.•

f is
arryw.

I0I a/f

j)2o/142
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Cinci fls
Darrow
5/20/a2 Mr. Medalie. I thought we could leave it as it is, and
Adv a.Cm.

Adv.Com. then add the extra sentence dealing with the legal sentences,

and then put no time limit on the other.

Mr. Wechsler. That would be one way. The other would be

as Mr. Seth says--leave it out altogether.

Mr. Seth. You had better make it before the sentence

expires.

Mr. Holtzoff. How would it do to insert in line 2, after

the word "sentence,"the words, "except if the application is on

the ground that the sentence was illegal."

Mr. Burns. I would like to object to that, Mr. Holtzoff,

on the ground that it confuses a very important and a very well

written rule.

I move now that there be a (b) along the line of suggestion

of Mr. Medalie, which would take care of the point raised by

Mr. Wechsler.

Mr. Youngquist. We could make it as a separate subdivi-

sion or merely as a separate sentence. I move that it read:

"A motion for a correction of a sentence imposing

a penalty in excess of that permitted by law may be made

at any time."

it should be a correction rather than a reduction.

Mr. Burns. I would like to raise a question on Rule 47.

Suppose you have a situation where A and B are both indicted,

both convicted, and both sentenced. A chooses to appeal; B

does not. A's appeal is successful and a new trial is ordered.

That is more than 60 days after B's sentence. Is there any way

in which B may move? The time for a motion for a new trial
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has passed.

That occurred in your district, Mr. Medalie.

Mr. Holtzoff. I do not think that is taken care of.

Mr. Medalie. it is not. The judges would like to take

care of that.

Mr. Burns. I think they would, too, because they have

learned their lesson, so to speak, from theCourt of Appeals

decision; but I understand that in one case at least they were

powerless, despite their feeling that justice in a sense had

been miscarried.

Is there a way we can provide for that?

Mr. Youngquist. I think that would be rather dangerous.

Mr. Medalie. It can be done by the President.

Mr. Holtzoff- Yes, and there have been cases where that

was done, where the Department of Justice recommended pardon.

Mr. Burns. If that were a valid answer, we could save a

lot of pages here.

Mr. Holtzoff. I do not say it is a complete answer. It

is a partial answer.

Mr. Youngquist. The defendant always has remedy by appeal.

We are not foreclosing his appeal.

Mr. Burns. I do not press it, and I do not think the cases

are very numerous, and it would raise a very difficult question

of draftsmanship. I just call it to the attention of the

committee.

Mr. Medalie. I had a situation like that about twenty

years ago in a state court, where two men were convicted and

one appealed. The reversal followed, and on the retrial, which

I had--I did not have the first trial--the man was acquitted.



573

3

Thereupon the Governor pardoned the other man.

The Chairman. You have the amendment as made by

Mr. Youngquist, to be added to line 7. What was that again?

Mr. Youngquist. "A motion for a correction of a sentence

imposing a penalty in excess of that permitted by law may be

made at any time."

Mr. Seasongood. There are some instances where the punish-

ment is illegal,, for instance, where they impose both fine and

imprisonment. Would that be included in that?

Mr. Youngquist. One or the other would be the excess.

Mr. Medalie. Why don't you say"an illegal sentence"

Mr. Holtzoff. You can say "in excess or other than

permitted by law." For instance, only a fine is permitted by

law, and the judge imposes a jail sentence.

Mr. Medalie. Wouldn't "illegal sentence" cover it?

Mr. Youngquist. I think it would. "A motion for a

correction of an illegal sentence may be made at any time.

I so move, Mr. Chairman.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

The heading should be corrected to read, "Motion for

Reduction or Correction of Sentence.'

Mr. Robinson. ycuare speaking of cases which have accumu-

lative counts, and the sentences should be concurrent sentences

and not consecutive.

Mr. Holtzoff. That can be covered.

Mr. Robinson. Yes, but you had it for a while.

Mr. Seasongood. Line I should not be "A motion for

reduction or correction of sentence"?
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Mr. youngquist. No.

The Chairman. 48 (a).

Mr. Medalie. I still have something here before we come to

that. I am not so sure whether Chapter 10 is a good arrange-

ment, "Judgment and Appeal." I think matters that are

appellate should be entirely separate. Matters that relate to

judgment should be separate.

Mr. Holtzoff. Our appellate rules take in--

Mr. Medalie. It is a historical reason. That is another

reason.

The Chairman. No. It is more than that. We have another

difficulty to meet there. The rules in Chapter 10 do not

require the consent of Congress.

2 Mr. Medalie. Nevertheless) we can have two chapters.

"Judgment and Appeal," 
for proper arrangement, would be better

broken up into one chapter for judgment and its correction and

another chapter for appeal.

Mr. Burns. I so move.

Mr. Holtzoff. I second the motion.

Mr. Youngquist. What you mean is that Rules 45 to 48

should be in one chapter?

Mr. Medalie. I think so.

Mr. Youngquist. And from 49 on should be in another?

Mr. Medalie. That is right.

The Chairman. You have heard the motion. All those in

favor say "Aye." Opposed, "No." The motion is carried.

Mr. Medalie. Then Chapter 11 starts with Rule 49.

Mr. Holtzoff. That is right.

The Chairman. Rule 48. Are there any questions on 48(a)?
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Mr. Holtzoff. I move its adoption.

The Chairman. All those in favor say "Aye." Opposed,

"INo." The motion is carried.

48 (b).

Mr. McLellan. Under that how would a motion for a new

trial now be? Is it sufficient that a defendant moves for a

new trial because a new trial is desired?

Mr. Medalie. He would have to have an affidavit that sets

forth facts.

Mr. Burns. Should we have a rule requiring him to do that?

Mr. Holtzoff. I suppose he would have to support his

motion either by a memorandum--

Mr. McLellan. I know, but we have the old-fashioned way--

against the evidence and against the weight of the evidence--

and now are you going to change all that and give him the power

to order a new trial whenever he thinks a new trial is in the

interest of justice?

Mr. Holtzoff. Isn't that the existing law? I was of the

impression that the district court did have authority today to

grant a new trial if the judge thought there was a miscarriage

of justice. Am I right in my conception?

Mr. McLellan. The truth is that I do not know. I thought

there were well-defined grounds for a motion for a new trial.

Mr. Holtzoff. I was reading somepapers recently on

motions for a new trial in another connection, and I noticed

that in some cases a judge may grant a motion--

Mr. McLellan. I do not care for that. I will withdraw

it.

Mr. youngquist. Just as a matter of location, should the
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provision in (a) for a withdrawal of a plea of guilty and nolo

contendere be in this set of rules? That really belongs in the

earlier section, pleading in the trial court before conviction.

Mr. Holtzoff. It is in the civil appellate rule now.

Mr. McLellan. You already have the conviction.

Mr. Youngquist. I beg your pardon. This is after the plea

is entered. That is probably all right.

Mr. McLellan. Is there any motion on (b)?

The Chairman. No motion yet.

Mr. Youngquist. I move it.

Mr. McLellan. I second it.

The Chairman. It has been moved and seconded that we adopt

48 (b). All those in favor say "Aye." Opposed, "No." The

motion is carried.

We come now to 48 (c). Is there any motion on (c)?

Mr. Holtzoff. I move its adoption.

The Chairman. Does anybody second it?

Mr. McLellan. I second it.

The Chairman. All those in favor say "Aye." Opposed, "No."

The motion is carried.

We now come to 48 (d).

Mr. Robinson. I move its adoption.

Mr. Holtzoff- I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

we now come to 48 (e).

Mr. Waite. I want to ask a question about that. Is that

purposely intended to make a motion for retrial on newly

discovered evidence available any time?



577

7

Mr. Holtzoff. Yes. That was thrashed out at the last

meeting, Mr. Waite. And it was voted unanimously, I believe on

Judge McLellan's motion, that there should be no delay.

Mr. Seasongood. Just a minute. There is a difference in

that (e) and the rule before the magistrates, on page 5, Rule 5.

Did you mean that?

In this case you can only make it if you have a remand. If

an appeal is pending, you can only make a motion to remand. In

other cases you allow it before the justice.

Mr. Holtzoff. We struck out all the rules relating to

trials of petty offenses, anyway.

Mr. McLellan. Would you not rather have "entertain" on

line 21 rather than the word "allow"? That is giving the

judge the right to hear the motion, but not to allow it until

you get the case back.

Mr. Youngquist. We could go a step further and say, "but

if an appeal is made, the motion shall be made only on remand of

the case."

3 Mr. McLellan. As a practical matter, there is a case up in

the Circuit Court of Appeals, a clear case of newly discovered

evidence. Why not say the appellate court? In the necessity of

deciding the case, let the motion be entertained, but not

allowed until a remand of the case.

Of course, I am familiar with the rule that once a case is

out of the court, ordinarily you cannot do anything with it; but,

as a practical matter, I think it would be desirable to let that

be heard.

Mr. Holtzoff. You mean, "shall be allowed"?

Mr. McLellan. No. "but if an appeal is pending, the
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court may allow a motion only on remand of a case.I

Mr. Holtzoff. He can hear it on remand and then ask it

after remand.

Mr. McLellan. I think that is a desirable change.

Mr. Holtzoff. I am sure it is.

Mr. Seasongood. I am not sure that it is, with great

deference. The appellate court has its calendar arranged, and

the trial court starts to hear something and the appellate

court says, "Well, we had better pass this until he decides the

motion for a new trial."

Mr. Holtzoff. There is no harm in that.

Mr. Seasongood. But it is their calendar and they are

supposed to expedite it.

Mr. McLellan. I do not care much, but if I saw a case for

a new trial where there was really something to it, I would like

to hear it.

Mr. Seasongood- All you would have to do is to make a

showing to the appellate court that there is enough of a show-

ing to send this back to the trial clerk and let them go ahead.

Mr. Holtzoff. No. Under Judge McLellan's amendment, be-

fore the motion is granted the case would have to be remanded,

but the district court would be permitted to hear it in the

meantime. Am I correct on that?

Mr. McLellan. Yes. I think that is a practical thing to

do.

The Chairman. Can we use the words, "may grant the

motion"?

Mr. McLellan. That is better.

Mr. Seasongood. That is a deviation from usual practice,
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is it not?

Mr. McLellan. Yes.

Mr. Seasongood. You take an appeal from a labor relations

case. The court of appeals may order it, but I do not think the

Board itself can go ahead while it is pending for enforcement

in the court of appeals, can it?

Mr. Burns. It has been held that it can.

Mr. Holtzoff. The Supreme Court has held that the Board

may reopen the case.

Mr. Burns. While the appeal is pending.

Mr. Holtzoff. I move the adoption of (e) as modified by

Judge McLellan.

The Chairman. Change the word "entertain" to "grant"?

Mr. McLellan. Yes.

The Chairman. All those in favor of the motion say "Aye."

opposed, "No." The motion is carried.

48 (f).

Mr. Holtzoff. I move its adoption.

Mr. McLellan. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

Rule 49.

Mr. McLellan. I move the adoption of 49.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No." The motion is carried.

Rule 50 (a).

Mr. Orfield. it seems to me that lines 7 to 10 will

invite too frequent appeals. I should imagine a good many
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defendants without counsel would want to take an appeal where

it was not justified at all.

Mr. Holtzoff. Well, this relates only to appeals by the

Government.

Mr. Youngquist. No.

Mr. Holtzoff. I thought you were talking about Rule 49.

I beg your pardon.

The Chairman. Rule 50, lines 7 to 10.

This is off the record.

(There was a discussion off the record, after which the

following occurred: )

Mr. Youngquist. I move that 50 (a) be adopted.

Mr. Holtzoff. I second the motion.

The Chairman. All those in favor say "Aye." Opposed,

"No." The motion is carried.

Rule 50 (b). This is taken verbatim from the present

appeal rules.

Mr. McLellan. I move its adoption.

Mr. Longsdorf. Before we proceed to vote on that,

Mr. Chairman, I want to make known some information I received

which might bear on this. With respect to the printing of the

testimony in the record or in the briefs, I was informed that

some attempt would likely be made to amend civil procedure Rule

75 with respect to the reporter's transcript and with respect

to the printing of it.

The Chairman. That would not come up under this section,

would it?

Mr. Longsdorf. But a part of the proposal to amend was

this: that with the notice of the appeal should be filed a
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specification of the points relied on for reversal--not these

repetitious assignments of error, but a general specification--

so that with the notice of appeal might be served a precipe for

parts and not all of the record, to diminish the record. Then

when the reporter's transcript is sent up in diminished form,

with part of the testimony left out that the appellant does not

deem necessary, the courts could pass upon the propriety of

that designation, whether it would be sufficient or not.

The point is to keep them from overloading the record with

excerpts of testimony or with the full record of the testimony

where it is not needed.

Mr. Holtzoff. But the notice of appeal has to be filed

within three days or five days, and it is impossible for the

attorney to have his points.

Mr. Longsdorf. I realize that objection.

Mr. Holtzoff. That can all be done in the preparation of

the record at a later stage.

Mr. Longsdorf. I know, but the proponents of this measure

want to get it done sooner. I do not know that they want to

limit the time for taking appeal quite so shortly as is provided.

Mr. Holtzoff. That was fixed by the Supreme Court back

4 in 1933, in order to shorten the time. To have the lawyers

required to have a statement of points ready in five days is an

injustice to defendants as well as a hardship to lawyers.

I think the rule in its present form is fair to everybody.

After all, the appellant makes up the record. By that time he

may know what to raise.

Mr. Longsdorf. I am neither pro nor con on the merits of

this thing, but what I give you the information for is this:
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We do not want to proceed and get our rules here out of con-

formity with the civil methods of appeal any more than is

necessary.

Mr. Hoitzoff This is in accordance with the civil rules.

Mr. Longsdorf I know.

Mr. Roltzoff. If the civil rules should be changed three

or four years from now, then these would be.

Mr. Longsdorf. Just so we do not get out of step with the

civil side of the court.

The Chairman. you have heard the motion on (b). All those

in favor say "Aye." opposed, "No." The motion is carried.

All those in favor of 50 (c) say"Aye." opposed, "No"

The motion is carried.

I suppose the form on the following page is all right.

Mr. Seasongood. Why do you put it at this point rather

than in the appendix?

Mr. HoltzOff. It will eventually be in the appendiX. I

think it was for the convenience of this committee.

The Chairman. It should go in the appendiX.

Mr. Beasongood. It is out of place there.

The Chairman. Rule 51 (a).

Mr. Orfield. Isn't it necessary to add to Rule 50 the

last sentence in Rule 49? Doesn't that cover simply prosecu-

tion appeals and not appeals by the defendant?

Mr. Medalie. I think that would be very desirable, would

it not? One of the worst frauds that was ever invented was the

assignments of error.

Mr. Orfield. I believe that the original criminal appeal

rules contained this provision.
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Mr. HoltZOff. Yes, but the civil appellate rules, which

came five years later, eliminated the assignments of error,

and this will put criminal appellate procedure in step with

the civil appellate procedure.

Mr. Medalie. Mr. Warfield's point is that he wants the

last sentence of Rule 49 to go into Rule 50, so it will apply

to a case of the supreme court to the circuit court of appeals.

There would be no question about that.

Mr. Holtzoff. There is no question about it, because

there is no provision for it. It is necessary in Rule 49

because they are abolishing an existing practice.

Mr. Medalie. Why not put it in anyway?

The Chairman. Where would that go?

Mr. Orfield. At the end of 50 (b), I would think.

Mr. Holtzoff. You cannot transfer that into 50 (b), be-

cause the sentence reads, "Petitions for allowance of appeal,

citations, and assignments of error in cases governed by this

rule are abolished."

They have been abolished before in all cases except direct

appeals, and that is why it is necessary in Rule 49 and would

be out of place, I think, in Rule 50.

Mr. Longsdorf. We abolish it by saying it shall be taken

by filing a notice. It is abolished by those words.

Mr. Holtzoff. I agree with you that it is surplusage. I

would not object to striking it out entirely, but it should not

be transferred to the other rule.

Mr. Orfield. I think the original appeal rules contain

that provision.

Mr. Holtzoff. No. They contain a provision for a state-
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ment of grounds of appeal in a notice of appeal, but they did

away with grounds of appeal and citations and assignments of

error.

The Chairman. Would not the motion really be to eliminate

the last three lines of Rule 49 as no longer needed?

Mr. Holtzoff. I think so.

Mr. Seth. Aren't they needed in appeals to the Supreme

Court now? Is there anything abolishing them on direct appeals

by the Government to theSupreme Court of the United States? You

have got to have it in if you have it abolished there.

Mr. Holtzoff. The purpose of that is to abolish this

requirement in those direct appeals by the Government.

Mr. Seth. It had better stay in.

The Chairman. If there is any doubt, you had better leave

it in.

Mr. Medalie. You could take that sentence out of 49 and

put it in somewhere else where it is applicable to both 49

and 50.

Mr. Holtzoff. I do not like to see it made applicable to

50, because the way it is worded it is only applicable to those

cases where the requirement now exists, and you are abolishing

it; but to abolish it in the other cases where the abolition

took place in 1933 would seem to me to be somewhat incongruous.

Mr. Medalie. Well, you could have something that is very

simple. Strike out, "cases governed by this rule." Wouldn't

that do it?

Mr. Youngquist. I think that Rule 49 should be self-

5 contained. it is a special proceeding--an appeal to-9

different court from that to which a defendant may appeal--
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and if we do anything, I think we ought to leave this one as it

is and put in whatever language may be necessary in the rules

that relate to appeals to the circuit court of appeals.

Mr. Orfield. This is the language of criminal appeal

Rule No. 3:

"Petitions for allowance of appeal and citations in

cases governed by these rules are abolished.1"

Mr. Holtzoff. Exactly, but that was in 1933. For us in

1942 to insert that sentence would seem to me to be somewhat

incongruou s.

Mr. Youngquist. If we are enacting them, would not the

omission of that statement possibly be taken to be a reinstate-

ment of the old practice?

Mr. Orfield. We have repealed all the old rules later on

in these rules.

Mr. Longsdorf. I think we ought to read the rules of the

Supreme Court which regulate the taking of direct appeals to

the Supreme Court.

Mr. Holtzoff. We have read them in preparing and drafting

this.

Mr. Longsdorf. Then you would see why this was put in

here, and you would find out also that in the civil rules direct

appeals to the Supreme Coukt are not regulated. Therefore, it

had no place in the civil rules-there was no need for it-but

there is a need for it here in Rule 49.

The Chairman. Let us get the question to a head. Is

there a motion?

Mr. Orfield. I move that we take this last sentence of
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Rule 49 and add it to 50 (b).

Mr. Seth. I second the motion.

Mr. HoltzOff. you mean to transfer it?

Mr. Orffeld. To keep it in 49 and repeat it in Rule 50

(b).

Mr. Seasongood. Has Mr. Orfield read that? The rule

there did not say 
flassignments of error," did it?

Mr. Orfield. No, it did not contain that language, that

is true.

Mr. Seasongood. Where you have "assignments of error are

abolished," that is not in the rule as it exists.

Mr. Orfield. Not in the criminal appeal rules.

Mr. Seasongood. It is not in the criminal appeal rule

as it exists. Do you want it in?

Mr. Holtzoff. No.

Mr. Youngquist. We do want to abolish asignment-s of error.

Mr. Holtzoff. We abolished it in 1933.

Mr. youngquist. As he read it they are not abolished.

Mr. Holtzoff. Rule 3 of the criminal appeal 
ruleswhicf

were promulgated in 1933, provides: "Petitions for allowance of

appeal and citations in the cases governed by these rules are

abolished.-

Mr. Seasongood. We are talking about assignments of error.

Mr. Medalie. I began feeling silly, because I began

thinking of a few cases in our office with those grotesque

assignments of error.

Mr. Youngquist. I second the motion.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No." The motion is carried.
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Now we have Rule 51 (a).

Mr. youngquist. You could now shorten the headings a good

deal, now that you have a separate chapter.

The Chairman. 'Is there a motion on 51 (a)?

Mr. Holtzoff. I move that we adopt it.

Mr. 0rfield. I would like to see added to Rule 51 a

provision that the circuit court of appeals shall Iave the

power to hear new evidence, in other words, review the facts.

I donot believe that they have that power at the present time.

Mr.Youngquist. That is, to call witnesses and to hear

them before the circuit court of appeals?

Mr. Orfield. Yes. I would leave it to the discretion of

the circuit court.

Mr. Youngquist. Why?

Mr. Orfield. In order that the criminal defendant might

have a hearing on the merits and that he might get a review on

the facts as well as thelaw.

Mr. Seasongood. He would have to be tried by the jury,

under the constitution, in certain cases, and he has to be

there.

Mr. Orfield. It is the defendant who is taking the appeal,

so he is not injured.

Mr. Longsdorf. That is under the jurisdiction of the

circuit court of appeals, and we cannot do it.

Mr. McLellan. Wouldn't it be desirable to pass upon (a)

first and take the matter of additions later?

The Chairman. All those in favor of 51 (a) say "Aye."

Opposed,'"No. The motion is carried.

Now, 51 (b).
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Mr. Seasongood. I would like to make the same point in

behalf of the languishing prisoner--that he does not need five

days before bail can be furnished. He does not have to do it

under existing practice.

Mr. Holtzoff. I agree with Mr. Seasongood. I do not

think the five days have to be made mandatory.

The Chairman. Your motion is to strike out '"upon five

days' notice"?

Mr. Seasongood. Yes.

Mr. Youngquist. That five days' notice requirement

applies also to a motion to dismiss the appeal.

Mr. Seasongood. All courts of appeals have rules provid-

ing the time within which you have to serve motions.

Mr. Youngquist. I thought that your suggestion related

only to an order on bail.

Mr. Seasongood. No. I would like to strike out the "five

d ' notice," because each court of appeals has rules as to

the number of days' notice they require for filing the motion.

Mr. McLellan. Don't you want the Government to have some

kind of a notice to dismiss an appeal?

6 Mr. Seasongood. They require that. All courts of appeals

rules require you to give notice.

The Chairman. Isn't there an advantage in uniformity?

Mr. Holtzoff. I am wondering whether this is not the

sort of detail which might be left to circuit rules, because

the period of time might vary with local conditions. I can

conceive of a longer time being required in the Ninth and

Eighth Circuits than perhaps in the First and Second Circuits.

Mr. Youngquist. I second the motion.
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The Chairman. The motion is to strike "upon five days'

notice" in line 8. All those in favor say "Aye." Opposed,

"No." The motion is carried.

The motion now is to adopt 51 (b) as modified. All those

in favor say "Aye." opposed, "No." The motion is carried.

Rule 52 (a).

Mr. Waite. Are we going to discuss Mr. Orfield's sugges-

tion?

The Chairman. I beg your pardon.

Mr. Orfield. I will put that in the form of a motion. I

move that we add subsection (c) to Rule 51 (a), permitting the

defendant to have an appeal on the facts, permitting the

circuit court of appeals to hear new evidence, to call any

witnesses, in the discretion of the circuit court.

I would not give the defendant that right--not an absolute

right--but I would leave it simply in the discretion of the

appellate court. That is the situation in England at the

present time. The appellate court in its discretion may

review the facts. The defendant has no absolute right to have

the court review the facts.

Mr. Holtzoff. Do you mean to review the facts or to hear

new evidence?

Mr. Orfield. That is somewhat broader--to hear new

evidence--that is true.

Mr. Medalie. Do you want to carry out the idea of the

English Criminal Appeals Act?

Mr. Orfield. Yes.

The Chairman. Will you separate your motions and make

separate motions as to reviewing the facts and also as to
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hearing new evidence, because I think you have different

problems?

Mr. Orfield. If they were permitted to hear new evidence,

that would impliedly allow them to hear facts.

Mr. Holtzoff. I would favor giving that power to review

facts. I should hesitate giving them any broader authority.

The Chairman. That is what is running in my mind.

Mr. Wechsler. Is there any question of jurisdiction?

Mr. Youngquist. That came up while you were out.

Mr. Wechsler. I am sorry.

Mr. Youngquist. I am commending you for remembering it.

Mr. Wechsler. Is it answered?

Mr. Youngquist. No.

Mr. Orfield. The appellate court is given a certain

amount of power to review the facts, is it not?

Mr. Holtzoff. Yes, it may review facts, but not hear

new evidence. I think there would be a great deal of justice

perhaps in a similar rule in criminal cases.

Mr. Youngquist. I am rather puzzled by what "review of

the facts" means. Does it mean that the court will determine

whether there is substantial evidence to support the conviction,

or does it mean that the court shall determine from the

evidence whether it is satisfied--that is, whether the court

is satjsfied--beyond a reasonable doubt that the defendant is

guilty? Those occur to me to be the only two.

Mr. Holtzoff. No. The equity rule is different.

Mr. Orfield. It would be a question, it seems to me, of

weighing the evidence or balancing the evidence.

Mr. Youngquist. Doesn't that bring you right down to a
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duty in a circuit court of appeals, then, to determine whether

the defendant is guilty or not guilty?

Mr. Orfield. I would give them that power. I would not

compel them to exercise it. I would leave it to their discre-

tion.

The Chairman. Aren't you aiming at the power of the

English Criminal Appeals Rules? They determine whether or not

they, sitting as a jury, find that the evidence sustains or

does not sustain a conviction. They put to themselves the

same question as we put to a jury.

Mr. Wechsler. There is allowance for the jury having

heard the witnesses.

The Chairman. They also revise sentences up and down.

Mr. Holtzoff. The equity rule does not go as far as you

perceive this provision would go. My understanding of the

equity rule is that the court of appeals may set aside the

sentence as contrary to the weight of the evidence, but only

if it deems that it is clearly and overwhelmingly so. It does

not mean that the appellate court must be convinced beyond a

reasonable doubt. The only question it will determine is, Is

the weight of the evidence so overwhelmingly against the

verdict of the jury that the verdict is erroneous?

There are many States where local procedure permits that.

That is the New York procedure, I believe. The appellate court

or the appellate division may review the weight of the evidence,

and Ican see a great deal of merit to it.

Mr. Seasongood. There is a great deal of merit to it, but

isn't there some kind of statute that they cannot review

evidence?
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Mr. Holtzoff. But, of course, these rules would have

the effect of repealing the statutes.

Mr. McLellan. It is taking away from the Government its

non-constitutional right to trial by jury.

Mr. Wechsler. Mr. Chairman, may I call attention to

Section 2 of the Act which relates to appellate rules? It is

as follows:

"The right of appeal shall continue in those cases

in which appeals are now authorized by law, but the rules

may, as herein authorized, prescribe the times for and

7 manner of taking appeals and applying for writs of

certiorari and preparing records and bills of exception

and the conditions on which supersedeas or bail may be

allowed."

Mr. Seasongood. Is that as far as it goes?

Mr. Wechsler. Yes. It is the second section, and in a

sense it is a limitation on the first and more general authoriza-

tion.

It seems to me that there is some basis in this second

section for feeling that the rules were not supposed to touch

appeals except as to the matters therein specified, namely, the

time for and manner of taking appeals and applying for writs

of certiorari and preparing records and bills of exception.

Mr. Orfield. Might you not say that this goes to the

manner of taking the appeal, the scope of appeal? It goes to

the manner of taking it.

Mr. McLellan. I think, Mr. Chairman, that we would do

well to leave to Congress any such change as this motion
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contemplates.

Mr. Seasongood. I think you would have objection from

the court of appeals. They feel that they are overworked as

it is. I think it would be a fine thing if it could be done,

but there seem to be limitations.

The Chairman. Can you have the motion separated?

Mr. Holtzoff. Mr. Chairmanmay I offer a suggestion?

I do not read that as a limitation, Mr. Wechsler, because

the first section of the Act gives authority to the Supreme

Court to promulgate rules in respect to any and all proceedings

after verdict, and so on; and the second section provides that

the rule may prescribe those matters which you referred to.

But do you construe that provision as a limitation on the first

clause?

Mr. Wechsler. There would be no point to it otherwise,

because, as you just said, the first section covers all pro-

ceedings after verdict, which I suppose includes appeal; and I

think the point of the second section was to be sure that the

rule did not in any way tamper with a man's right to appeal.

Mr. Holtzoff. This does not tamper with it.

Mr. Wechsler. It is perfectly true that Mr. Orfield's

motion enlarges the fruits of an appeal, but I would want to

see the legislative history of that rule in detail.

Mr. Seasongood. How about our own charter? Are we limit-

ed to anything that we are to do? Of course, we had rules in

the district court. Later on they were enlarged. Does any-

body have our scope?

The Chairman. It was enlarged rather informally by saying

that we might submit any changes that we thought should be made
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in the appeals rules to bring them in line with the develop-

ments of the last five or six years, brought about largely by

the improvements in the civil rules.

Mr. Seasongood. There was an order of the Court, which I

have seen.

Mr. Youngquist. On the appellate rules?

Mr. Seasongood. I think so.

Mr. Seth. Wasn't the order in criminal contempt cases?

Mr. Holtzoff. That was the statute.

Mr. Youngquist. Was there an order on the appellate

rules?

Mr. Robinson. It was in the second motion.

Mr. McLellan. I would like to have the motion stated, so

I can know what it is.

Mr. Orfield. The motion is that Rule 51 (c) shall read,

"The appellate court in its discretion may review the facts."

Mr. Holtzoff. Wouldn't you add: "shall not pass judg-

ment unless clearly erroneous," to embody the concept of the

equity rule?

Mr. McLellan. Do you really mean that, Mr. Orfield? You

want to adopt the equity rule rather than give the court of

appeals the power to look the evidence over and to determine

whether upon that evidence it would have come to a conclusion

of guilt? I would like to know which you want in your motion.

Mr. Orfield. Maybe I do not have the equity rule clearly

in my mind.

Mr. Seasongood. That is the ordinary equity rule. The

court can always review the evidence in an equity case.

Mr. McLellan. "but reverse and come to a different
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conclusion only when the court was clearly wrong."

Mr. Seasongood. Yes.

8 Mr. McLellan. As I understood Mr. Orfield, he wanted

something more than that--power on the part of the court to

look the thing over and decide whether upon the evidence they

would have concluded that the defendant was guilty.

Mr. Holtzoff. I would like to go along with the equity

rule, but I should hesitate to go further.

Mr. McLellan. Therefore, we ought to know what we are

voting.

Mr. Seasongood. We ought to have the statute which we

are repealing. I have in the back of my mind that you cannot

review under an existing law.

Mr. Seth. The Constitution limits it.

Mr. Seasongood. But there is a statute that the appellate

court shall not review questions of fact.

Mr. McLellan. It says the court of appeals has jurisdic-

tion of certain things, which does not include deciding a case

upon evidence heard below, except in equity cases.

Mr. Seasongood. Has only appellate jurisdiction.

Mr. McLellan. That is it.

Mr. Orfield. I move that this question be referred back

for study.

Mr. Youngquist. I think we ought to decide it now.

Mr. Holtzoff. I think we ought to decide the policy and

then study the phrasing.

Mr. Dession. There is more than phrasing involved. I am

interested in two things. First I am interested in the merits

of the proposal. I am troubled by, first, the question to
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what extent would this involve changing the jurisdiction of any

of the appellate courts?

Now, I am not sure that it would, but I think we would

have to study that. We would have to study the statutes which

define that jurisdiction now, and we would probably, after

doing that, have to find out what content the word "appeal"

can be given that is most broad.

We have the further point of the statutes conferring rule-

making power.

As Mr. Wechsler said, the legislative history that he

urged would be pertinent on that. I would hate -to come to the

conclusion that we cannot touch this at all, but I am not sure

that we can.

Mr. Waite. I consider this as an extremely important

problem, but one I have not thought about, even, and I would

not feel qualified to give a sound judgment on it. I could not

vote for or against it with any feeling of assurance on it. I

would like to study it.

Mr. Holtzoff. I have the statute here, if you want to

refer to it.

Title 28 of the Code, Section 225, relates to the appellate

jurisdiction of circuit courts of appeals, and all it says that

is germane to the question here is this:

"The circuit courts of appeals shall have appellate

jurisdiction to review by appeal final decisions -

"First. In the district courts, in all cases save

where a direct review of the decision may be had in the

Supreme Court."
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There is no jurisd, ctional question involved.

Mr. Seasongood. Isn't there another section that there

shall not be a review of questions of fact?

Mr. Longsdorf. There is another jurisdictional question

arising out of the Act which does not appear in Section 225

here. I think the section occurs around the 800-sections in

Title 28. I remember that a very material part of that was

omitted by paraphrasing when the U.S. Code was compiled.

Mr. Seasongood.- Mr. Youngquist has the order of the Court

there. He can comment on it.

Mr. Youngquist. The order of the Court authorizes the

committee to make such recommendations as may be deemed

advisable respecting amendments to the rules promulgated by

this court--that is the appellate rule.

It occurs to me that the Court would be shocked if we

should propose this as an amendment to the rules that had been

made and also that it would be rather presumptuous on our part

to propose so drastic a change. It is more than an amendment.

It goes into a new field.

I would have no objection to the committee's studying the

problem and perhaps making an informal recommendation to the

Court later, but I should doubt very much the advisability of

permitting that study to delay the action of the committee on

the work that is clearly committed to it.

9 Mr. Wechsler. The essence of the problem really is, Mr.

Chairman, I think, this, and it goes to some extent to the

district court rule. Can we make any recommendations that go

to matters which have heretofore been regarded as matters of
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Cinci. power of the court as distinguished from the way in which the

fls court shall exercise its power under the governing rules of

27bb
procedure?

I do not mean that that formula makes that clear distinc-

tion, but, rather, is a way of stating the problem. I am very

dubious on anything that touches power. I certainly think that

we can propose no better reform than to bring sentences within

the scope of appellate review in cases of abuse of discretion.

I rather believe that the court might hold that it has

that power, if the appellate court permitted the issue to be

argued, but even then I have doubt about moving beyond our man-

date.

Mr. McLellan. Mr. Chairman, I think our rules ought not

to be held up by this kind of investigation, however desirable

the investigation may be.

I think I will call for the question.

The Chairman. May we have the motion repeated, because I

am afraid I lost it?

Mr. Waite. The motion was to refer it for a further study

to the Reporter and his staff.

The Chairman. The motion, then, is to refer the question

raised by Mr. Orfield's motion to the Reporter's staff for

further study. All those in favor say "Aye." Opposed, "No."

All those in favor show hands. Five. Opposed, six.

The motion is lost.

Mr. Seasongood. I would ,3y that we should perhaps view

this in some form as a matterfor consideration, but not in our

assigned work.

Mr. Robinson. It has been under consideration, largely
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based on Mr. Orfield's book, in which the English practice has

been observed. We have decided that some results obtained by

that English practice cannot possibly be obtained in this coun-

try under constitutional restrictions.

The Chairman. That is why I asked Mr. Orfield to separate

it. We know that in a court of criminal rules appeals in

England the defendant is present. He is never present here.

It seems to me that that fact alone would make a difference on

the matter of taking testimony.

Might we have a motion that might bring these topics as

topics to the attention of the Court, where we could say that

we consider they are outside our province, but matters that we

think require consideration? Is that presumptuous?

Mr. Seasongood. Why not wait until after the Chairman sees

the Chief Justice and sees whether that is all right.

The Chairman. If it is, would it be the sense of the

meeting that some memorandum be submitted to the Court broach-

ing the topics but not attempting to pass upon them?

Mr. Seasongood. Including the ability to increase sen-

tence.

Mr. Holtzoff. Not increase sentence. That would be uncon-

stitutional.

Mr. Seasongood. That is the English practice.

Mr. Holtzoff. Yes. Ex parte Lang holds you cannot in-

crease a sentence once it is passed.

Mr. Robinson. But the defendant could waive that as a con-

dition of his appeal.

Mr. Seasongood. If that was a condition of his appeal, you

could do it that way. There is a decision of the Supreme Court
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where in a state court they allowed an increase of sentence.

They held that that was constitutional. I am quite sure there

is a decision of that kind in the Supreme Court.

Mr. Youngquist. I second the motion.

The Chairman. You have heard the motion. All those in

favor say "Aye." Opposed, "No." It is unanimously carried.

Mr. Wechsler. If the line of approach is the power of

approach, how do we get a thing like waiver of indictment?

I simply want to get the sense of the definition with regard

to jurisdiction clear. Perhaps my question was not clear.

Mr. Youngquist. Yes, it is clear.

Mr. Seasongood. Is it the same in a district court as it

is in appellate jurisdiction?

Mr. Wechsler. I think the language of the statutes is

about the same, except one says before verdict and the other

says after verdict.

Mr. Holtzoff. Yes, but the words of limitation are not

in the other statute.

Mr. Wechsler. What words of limitation?

Mr. Holtzoff. You construe section 2 of the appellate

statute as words of limitation?

Mr. Wechsler. Well, I suggested that they might be, but

I did not pass on the point.

The Chairman. Rule 52 (a).

Mr. Waite. Are we discussing 52 (a), Mr. Chairman?

The Chairman. Yes.

Mr. Waite. It seems to me that there is an alternative

which has not been considered. It says, "A sentence of

imprisonment shall be executed unless an appeal has been taken
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and the defendant has elected to remain in detention."

Suppose he does not elect to remain in detention, but has

taken an appeal and has asked for bail?

Mr. Holtzoff. That is taken care of in another paragraph

later on, in paragraph (c).

Mr. Waite. Well, even so, (a) as it stands simply says

that unless he has elected to remain in detention, the sentence

shall begin. It does not leave any alternative there for (c).

10 We ought to have something in there which will protect him

after he has asked for bail under (c).

The Chairman. May we hold that until we get to (c), and

we will take them together? Suppose we just pass (a) for a

End moment, then, and let us go on to (b).

Cinci.

Maxsn
fls
12
noon
2/20/42
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Maxs on
gsib-i

fis Kr7. oltzoff. That is the oresen' rule,or~so ... Gn[ r

12noon or Seasongooc. It says, f -n ce of Irpro-I ME.

5:7/2 0/4 2 -o wou not i,.want "ofJ- ipr:L-onIr2so .L out? SuT", o sc it is a fine

r 14. C!OItOzO ' f Wea!, (b) ta-ie:s care of a fine

yr. S3eascngooc. stay of e -- cu-ion of senltence to pay a

fine. Well, you do no say, t i- s Ce>,cutE:, the senStCe, nce;

fine is executed unless-:, you st 7t.

The C hairmae . (a) _ 'gtay " if -'ecut or - Tm-cr S -Y-lCHU

is a T-xecuO - r•O _ o ge-i;rate the two

hr. Seasongood. Oh, yes. "The otria court". rit erely

-re... o - tay of execution.2 Of course, I supvpose it is

obvious that. sent, ef-c is i-1-fLe C if it is a, fine. Yo-u a8¥ if

iL is -npr-•iSonmient it sha.ll be executed, but you do not say

that i i i, a E- i e has a r ght I tO ccute 4t (b) is lust

relaing, to the sa,,y.

r j Zo_ ,off v-ell, (b) is the present crLminal rule the

,e.- it now reads.

Er. Seasonfood. That is all ri ght, yes, but whether you

should not leave out "of imprisonmeiEnt '¼ "A sentece shall be

execut-ed' yo may nave, a sentence probably of fine, and that

is not cove-red.

Chairnan. Your thought is to leave out in. line 2 the

Yro "f T, SonoIod" mes

I:r. Youn Cquist. Well, 1 ou ,oulO have to make cther

changes, though, in. ha.

14r1. ,easongocd. Yes.

Kr. iBurns. And in the case of a sentence of imprisom•ent.

Mr. Youfgquist. Of course, you ha-ve ,n different situation.



603

T sup•ose it would be taDen care of if we should say in (b),

"a senXteoce of a fino soll •-• .... cu.. unless the court stays

it. ,
Kr. Seasongood. Yes. Well, refer it to the Conmiittec on

snylc to fix it up if you want to.

The Chairman. I did not get that.

or. -oasoncood. I cal,, let the cohnittee fOx it uT or not,

as they think right.

Kr. Koltzoff. •es.

Mr. Sca songood. BuL it sec.s to me that you have enough to

say that a sentence to pay a fine is executed immediately, it

mao be unless he stays it.

Mr. Eo1  f That is in the urrsent criminal cod•.

r. Nedalie . Well, the heading of (a) is "Imprisonment,'"

is it not?

The Chairman. That is rCght.

Nr. Youngquist" 1 bes your pardon?

Nr. Ked ae. The heading of (a) is "Imprisonment.'

Mr. Seasongood. " ta.y *.

.r. heaie. kn6 that is ell we deal vih there. "..e. 
in

(b) we r: dealing witn sOn, and the heading is "Fine."

Mr. 'Eoltzoff. i 6o not think you need any change.

Mr. Seasongoed. Well, all right.

Mr. 1ýedaPe. I do i-et thinn so, in view of the content and

heading.

Yr. Waitc. ir. Chairman, before we pass that I want to

renew my sugg.estion that in line 5 there be added the phrase,

"or has been admzitted to bail".

Mr. Kedalie. That would be compile te.
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yr. Scasongood. I think so.

Mr. Burns. I move that.

yr. youngquist. just a moment. I should like to think

about that a little bit further.

Mr. holtzoff. I think there is noobjection to that.

Eh. seasoneood. Surely"; you execute the iNurisonmcnt.

Er. Holtzoff. Unless he is admitted to ball.

r. eonSoO . Unlcss he is admitted to bail.

Mr. McLellarn. i think there is not only no objection to

ILU, but it is cntircly desi••ble.

Mr. Youngquist. Yes, this expresses it.

!D-. holtzoff. I think that is a desirable addition.

The Chairman. That is moved and seconded. Now, all i0

favor of the amendment in line 5 say "Aye." Opposed, "No."

Carried.

All in favor of (a) as amended, sal "Aye." Opposed, "no."

Carried.

All those in favor of (b), sab' "Aye.'

(Ther e were a nu e-r of a.7es . )

Mr. Youngquist. I should like to make the suggestion vith

respect to that tnt it be writuC'oL to conform to (a) in its

begininnrC.

1r. Holtzoff. And leaving it to the Committee on Style?

MIr. Youngquist . Yes.

Yr. ioltzoff. All right.

Mr. Kedalie. What is that? i missed that. What was that?

yr. Youn)gqlsu.i To conform the first part of (b) to the

form of (a), icavIns that to the Committee on Stole.

yr. S.as.oniood. Let us see. In (N) tou recite
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execution of a senLoncc to pay a fine, but you do not refer to

it in (a).

K<r. ledalie. Can't. We do not do that now.

The Chairman. It would be best, perhaps, to procee&

leavingi it to the Cor=""itteE on Syle'

pp. geOa3_e. W10, have a. meettng of the Committee on style

when it takes us two minutes to do it no,?

The Chairman. Well, not at the moment, nr. Chairman of

the Committee on Style. We are plowing along while we still

have a quorum, and shall come back in a few minutes.

All those in favor of the motion say "Aye." Opposed,

No." Carried.

Eow, Vc go on to 52 (c).

Yr. Robinson. Perhapb;s y§ou can exp]ain all this.

Kr. Hltzof 2 The rule is practically the s-ame as the

criminal appellate code except that it is in a little more

duail, 1 do not thin>: that the bracketed portion is necessarl,

&K 1 am oIna to Eugccct ... ot hs wo muc0 of this as com-

y.ences with the braci:et in the middle of lne 1 and Cocs down

to linc 26, bcaue that matter can be taken-.

Tie Chair-an. (Tnterposin:r) Line 27.

Er. youngquist. it is line 213.

Mr. Eoltzoff. Well, i think the next sentence does not

go out, because is rather a dras Lic--

Mr. Tobinson. W/ell, it is all taken care of in Rule

-
. 5D.

tri. Holtzoff. it is talkeni care of in another rule, Rule

55.

;W, Robinson. Based on the circuit rule.
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_C ( '. C o u r t n o w• U- h C

rt. '•c~hsler. Have Justices of tihe Suporic C

rOwI L0 ae L-~-1•0 d)7_-L 7n ,o is I -e,1 - 0 
to a cir-

CUlt cOurt of ,ppeals?

hr `U off. I t. ....... bc , cusc- thc Justice ot

r Eun Y10 Corb s a cIrcu't Iu Itic, an -I tin 1 ittiing ac a

cr ui j-sice hot 
Judgce 9

IY . ,:cJ ill .J2.I an •.l _.• ... cy i .,ou"ýd be r- u 2

be-ca..S.eT do r-ot- nov•

1J. bL Or J edjic of couns el not a.nser.

Ir. Wech(lor. CAlthough T am not ordinarily t*imd In

these matters, I thInh T vould object to taing ro a Justice

of the Supreme Court ane rower that he no-,.

H o_ I would too, understood that

he would have that authority under -- rule.

,r. YounigqiUist, I should doubt it.

r . 'ToI.-t zof".. It say IT t-e appellate court * * by

any judge thereof". A circuit justicc.

Mr. Youngquist. ies.

Mr. Holtzoff. A Supreme Court Justice is competent to sit

in the circuit court of appeals.

Mr. Youngquist. Yes, but he is still a circuit justice,

circuit judge.

Mr. Dean. Why mention the Supreme Court Justices?

Mr. oltzo-ff. Why not say "clrcuit justices"?

Mr. Dean. No.

Mr. McLellan. Well, do you mean a just!ce? who has been

assigned to a. partcular circuitt?

hr . Burns. Suppose he Is ill.

Mr. YoungquIst. Instead of "by any judge" do you want to
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ay in line 18, '"by any judge or ustic thereof"?

Mr. Wechsler. T do not think it ought to be amended.

Mr. McLellan. Well, do you tmdersta.nd tat a Supreme

Court Justice, where he has not a glven circuit in charge, is

d~eemed a judge of the court of appeals?

Mr. Burns. of course.

Mr. Seasongood. i think so. I think there have been

cases, I ,now there is one case , ere Judge Anderson refused

ball in an. apea.l, and Chief Just'.ce -, owed it

Mr. Burns. it was in the First Circuit, was it not?

Mr. Seasongood. Sir'

Mr. Burns. In the First Circu't?

Yr. seasonsood. No, not in the First; it was in the

Seventh.

Mr. Seth. Is he not just as much a judge of the district

court as he is of the circuit court of appeals?

11r. Wecholor. I o.

Q, .. L"t. The 7hrase "cLrcu.t just!ce" is used in the

aresent criminal rules. You sCe, the subcornztittee on style

made this a little more definite, but the present rule mercl"y

says bail maý br granted by the trial judge or by the appel-

late court or, where the appellate court is not in session, by

any judge thereof or by the circuit

yr. Youigqulst. That should be in. i did not know we had

dropped that out.

Mr. Toltzoff. Apparert-y ,you did .. i ws not prcsent

whcn o -urqUre verhinr On~ t~his.

Schairma. You move to ptit, back

!'Ir.t I mOve that it be restored, "or by th
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© _• U 3_u j u ,20"..•n -', ,- T[nst jin i s t" hat?'2•'

Yu-lzuý,igqu st. L, ir, o

}?e I_,o-ss or . 7 c. sad the wor)•ds "circuit :,us _i c" .tcr

1¶

o'ltaa f HAWN" . "or b th- circuit O''tlecc

The:' Chontnon. "tr"o he : circui-t js "i " "
All T in fo"pto" 

Carrio" .

,.C,

11ow t, W'e moti' o'n 0 t0 crl3t1 tr e Cccon- d ý i: of 0 _!_no K

th-r-ou§-,I the f:irst, t,.o vordcc 0o 7•n ' 1W 2 .

Ccthr "o"L]'f one or"" mored! ,7£ strict~ .,ud Cs wh compl'r;',ained oft the'

fact~ that UCIe Cf ('c an.-, 
, over their b"Ici -- 0d7 to -e

c i[ r c u i t ,o u r t o f a,-,l b a l w h e r i t w-a 
O 'r 

' T h•- - -
C r an..o,,

Kr, t.O_.tz. 
. ... Ohyes

Mr~. Rocbisn Be~ sh~ oppe.d ariound amongf varou JDu" otices.

Mr, MOON -,1 d not CLOl &h -of that, is any yato Ocal

Yr. R obi nson. Bt •h p-•int is that that ios worded

.. ,. 55 as a . r -u.,• -50 
i• a rule of the First

Ci~rct3Lui (Or-t, as , y -ou SCE.... . .

The W n aD wWON55 -c 
do not need thcar'O1 

,nes.

1,op, Totzof? . u do not aeed thosc.

C-(Robinson. 
ThlC. will {P'0 out
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The Cnirr&arI. All in favor of the Yotion. to str lic ne o,

,Ade " Oopposed, ],o. "No" Oa oid.

1IT oYoI c t. Tat ii , s tho bra&c]<•e ted mattcr0?

hi. ýhol zo plus the .. n.e. that follows,

The M-"im" .... Plus town to 26o.

r'. coLe.llan. u-1.ii thrsough the Direst two worcs in _inc 26no

T CQhair 1 a-f All those Cin favor of (c) asc amncidCed,

. I 01tO C , 1" 
....... 

O '

on-. Youn•,auis". ThiaL Ought to bc, "Th coupls Or SAO 01

Zn Chairman, Cposed, So." Carried.

iMi. -oungquoi c. Do 0ou not h• tv o :u that, "The, court

or. judgC or justace"?

1 . -Holtz of, in Ut Olau 1 ine.

The Chair man in .]iflV 26u.

* 'L-Ilo •]"O ' ~ .t C I hLi. "Cl .r ') I <tie UI, O ,,

Kr.i" , cLcll , Tou had better cal 
h.. 

I 
just)1''l

becaus that cthi=m dow£n to one.

hi'. HoltzoiL. That is that? "The couir or judgc or cLv-

cult Jus~cc"'

Th" Chtalirman. That is 1'LCP).

R 
"s That is taken from

the ci'Vil rules.

,1A . We&ie. T do not want to raise at aerSumnt, Mr, Chair-

ho, bu T win call attention to the fact that 52 (d) differs

te m t ia fro R-,-i b. Thaqlt is mo a mat oter of s t .l-e

thc anjthlao ns, 12 thint

5T.. b s,•-,f.'* Well, wc vou cd6 last night, ,estorda,, if



610

you will recall, if I road refresh nour recollectLon, on your

,Otion--i thoubht it was ou- m5notion--to transfe? Rule 52 (d)

into YTiUC 6; anin l rt r, ht afte .t- conmittce adjourned, the

subcommit aci d -aid that verY thing.

h-:r Waite. Oh, e All" , orht?

10r. youngquist. Aid where is that form?

Mr. Robinson. WE have it herc. It. has been tWed. It

_as DreOar e- d .f . di s ri uti• o later, . aOt that time ..- b]hin _

it Voul1. be well to coP dr- •u comparable prov-sions.

fr. Youngquist. All r*lht.

The ChaIrman,. All right. We lass 52 (d) for the moment

Mr. Hol t'JO. Well, no, Mr Chairman; I think-

?,: o Ne ll C ( n ... r.o Ls ) M,, e 52.

fm Ho] z1>eO think wc co frorm 5 to 52 (d). Rule 6 is

a scparate matter.

The Chairman. Well, lour question?

Mr. -ouncquo su. Wel-l, we have to ch-ange it.

M~r. iedalCie Ifou are through with Rule 52, 1 should

Li t-'- the fr'T sentence of (b) has becn revivro

DOU, ,nd T canre dl it.

The Cnharr-• 52 (b).

Mr. Med O. (Rcading:)

"A. -ctr c t a a. finc. ore a_ fin... and costs` sharl]].

be cxccu 1c Unl.ess an a--•1 has - p. e tah-n, UvOn sUC-

te~rms b- a 
Odistrict court or the circuit court of

ao-oca
1 s E-a: dee pn roper.

T thn that nrects what v~as asked, dors Qt not?

The Chalroan. It does, I think.

Mr. N ouf3: qui'st. Will you rcad that aEailn?

Kr. MEcIa.Ni . (Read-nSg:)
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"A Pj to a fin,- or a fine and costs shall

bc cXOcOut6e, ulss an ap-peal has been tae• 1 , upon such

ter...s as the distric ou or the ci cult court of

anvpc]s hu, de-: .opcr.

pi, Yourg u-st. No, Unl.os the court has stalc

Mru -,o2o. S bay d.

--. ,ro] .,1 
9 1

to. %:ounzgqu'st. Thc e-xccution,.

to. Ken-, . Al rig. . . -hen, ..I....* the ,,orc "an -pal

has bcen taken"-

~K. YCnEq~. ,unlreos stayed by the trial court or the

circuit court ,of a i,-ce , That is all you nccd.

Or, Mcdce. ] we], you ;ant the toe__ iLn there too

Mr Youn-Ouist. Tht .. i. s in the scco1od ,-entnca

to . -/-" All v '. LS"u i sS -sta.yred- . " 'stuyed by he

district court or the circuit court o e

Er. Youngquist. rn-C' the second sertence takes care of all

the terms.

Er. hadalL. T.hat .i right. T shall re-read it:

,"A sentence to pat a fine or Zine and costs shall be

executed unlcs3. an oapeal has been t- an da z .... unless .tayed

by the district court ow thc circuit court of apeals.-

F -ie Chiran s theO motionl secoadcQ

Kr. Ycung-quit. i second the motion. I thinkn perhaps we

can imrPovc the ...... olo. y

hr. Sea..o.c.. " e32 transpose some though-0t.

The Ch lI,21 2 . All these. i favor of the motion as to

52 (b) say "Aye." 0~posed, "No." Carried.

7 am told tha t we Y.y proceed to '2 (d) now bccause the

chanse of ruicn<Ihs bcCn a.ciC effectual under 6 rather than
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52 (d). So may we direct our attention to it: 52 (d).

. Holtzoff. That is ta.on from the civil rules.

The Chairman. That in turn is taken, I am told, from the

civil rules.

Hr. Robinson. Civil r•ules?

Jr. Iloltzoff. Yes, that is in the civil rules.

I move i ts adctLO•lD.

Hr. Yourngqutst. This does not take care of the cash bail,

but we were tol] by Mr. 7o.tzoff last night that they are so

few that they need not be considered.

Mr. Holtzoff. There are verj few cases.

Mr. Youngquist. i am not entlrell sure of it, but T am

willing to go along.

Lr. .ed.lie. Eo; we ought to take caCr of cash bail.

LT-. ,oltzoff, Beg Pardon?

1r. oedalio. You ou,-ht to take care of cash bail.

Hr. youngquVst. Cash bail.

Kr. haotzoff. Cash bail on appeal?

-'. }Ledalie. Of course there are few, but it is thcre

it 0s a rich:n.

ir. Lo] zoff. The only purpose of this paragraph is to

make it rossibi- to . eta judgment aSainst a surety without

havinE; to do so by an undepenpdnt suit. so that cash bail is

not a factor.

The 0C2_an. Yes, but why can we not have the sane pro-

v~sion here as to cash bail that you have in the oiie code?

qr. -ounoquist. That was rm suggestion last evening

Robinson, Last ni.ht, yes, that is right; you sugestp,.

too, r. Tio.,-, i. t something to the effect that the cash bail
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shall Ve deedo to be th. property of the defendnit. Is that

t e same?

Mr. Youngquist. yes. The purpose of that was to makc it

ava•la, fop %'.6 the :cu %of of an~r sentence.

,/& R. otinmo]. R.Lht...

MrP. yTouf 2 ,qulst. By way of fine or costs.

vr. LonCsdorf. CvoE ball will include government bonds

put, up as coolateral in cash?

Mr. Robinson. We do -not need to def.ne that, do we?

The Chairman. Veii, all thoso in favor of 52 (d) say

"Aye." Opposed, "No." Carried.

Now may we have a motJ.onl that this section or a new sec-

tion bh provided to cover cash bail in the same way as we did

in connection withi bail inW th trial court?

Er. h, q' soff. i so rove.1 ' O_ L-W-zf~ -f ,-O

Mr. Burns. T ceccond the motion.

The Chairman. i01 those in favor say "Aye." Orpposed,

"No.' Carried.

Rule 53.

r. M-oltoff. Now, the bracheted peortion beginn.in in

line 11 is not neccssary, because that will 1 covcrr. if we

adopt R•ule 55. so i move to s tie et, •u•.

i1,0 . UotuusqUib" ! Tsecond it.

Mr. OrfI• Ei. Seconcd

The Chalrm-,•an. it is moved and seconded that line 11, the

latter half, throuph lne lP , be stricken. All those in favor

say "Aye . Oppoord, No." Carried.

11r. Orfie]-d. 1 move, to strike out all of the sEcond Dara-

graoh, oan the ground that it will promote delay: thaL th• trial
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court or the aop&llati court snoui. 1 pot have the discretion to

exteno. t-e time in. 1 ny Unlimitdc, Kay, on the gron,- that in t-e

past, bobh ir fede-ral courts a•d in state courts, that has been

one of the chief points in the criminal . rocend. . . . t. w.olb

thero has been 4_-1f..

Ir. Waite,. To bring it up, I sha]ll support the o ion.

yr. Uoltzoff.. Uoua you take awTay' t-e cntuir Dowcr? Any-

body's ,,owr to extend time?

M Bu.rns I think that would be most unfortunate.

Mr. TDoltzoff. Supposc you havc a very long record.

r. SBeth. You cannot get tnhe transcript.

yr. Burns. Or suppose t'here is disagreement as to the con-

tent of the record, and there is an attempt to establish it.

Mr. Orfieici. i might compromise by giving the additional

period of 40 days, but ! would not termit the trial court to

fix it for an uniimited time.

Mr. Holtzoff. But suppose you have a trial, as frequently

is the case in federal courts, where the trial has lasted tvo

or three 'onths, and you certainly could not get the record

ready in P20 das. - t Thin-ý-,k you have to have a residue of power

and trust th'i court.

Mr. Youngquisu. The Doheny oil case took three months to

ur&

KMr. Burns. Suppose the trial judg is sick wich is

common in the federal courts.

Nr Holtzoff. Yes.

Mr. Durns. Suppose the trial judge i- sic?; supposc thc

counsel in sc•c.

10. holtzoff. Well, you do not need the trial Judge.
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yr. Burns. Well, you may. You may verY well need LIT'''

i~n som:•c disputc.

ir. Foltzoff. LoS- because under this provision, under

these llatc rulev, each side puts in the record whatever it

wants. We are trying to assimilato it in the civil rules.

hr. yeda lc. Yes, but thaG siight aot bc approved; wc may

chageour :rilnds, o-n that.

Mr. Ho:tzoff. Oh, yes.

5 Inr. medalie. Circuit judges.

r. Holtzoff. 1certainly think there ought to be rcsidu-

al poer in the courts to exteud timc.

yr. Burn. To what extent is dr]s.ng in this field in the

federal courts. the subject of criticism?

Mr. Toltzoff. Well, delays were reduced to a very large

extent by the rules of 193. Prior to that there was a lot of

criticism, and just criticism. But i think this, and I make

this statement because a senior circuit judge called my atten-

tion to the fact that frequentl, delays occur because the

United States attorney does not make a motion to dismiss. If'

He Dressed the patter, the defense counsel in cases where they

were ant to be ndolent or dilatory, would bc more cnercEetic.

So i think that it _s a matter of administration rather than a

matter of court procedure, and certainly it would be most

unfortunate 11". you gut a distinLct limitation oC this kind.

Mr. Burns. Supo,- you put in "any JudEc thereof, may

for a good cause shown," to indicate that it is not to be un-

controlled and arbitrary.

Hr. Koltzoff. That is all right.

ohr. Youxgquist. After the word "may" in line 9?
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Mr. Burns. That is right.

The Chairman. Is the notion seconded?

Mr. Seasongood. I second it.

The Chairman. All those in favor of the motion say "Aye."

Opposed, "No." Carries.

professor Orfiody, do you want a vote on your motion?

yr. Orfield. i bclicvc not. I do net believe it was

seconded.

The Chairman. All those in favor of the adoption of this

rule as amended, say "Aye." Opposed, "No." Carried.

Rule 54.

Mr. Younsquist. in Rule 5S why do jou saoX the extension

may be grantcd b, the district court with respect to 42 (b)?

Kir. Longsdorf. Kr. Chairman, w•Tth respect to that matter

Mhich I referred to a while ago, there would be Srceat dissatis-

faction in the -,!>nth Circuit if the printing of records, the

brief, vas made a uniform ra!c. The Fourth Circuit loohs at it

from the other side.

The Chairman. ThF Fourth, the Third, the First, and the

Dlstrict of Co1 umibia now all use it.

Kr. Lengsdorf. i know, but we have been using it for 30

years and we- an,- aoub oto chanc it in tie state c-oun•-u ite

raedvcal]l, The nyerien•c in the state courts is acalnst it.

in fact, they dLd not do it in criminal trials at all in the

state cour. The;Y did it in the state courts in civil appeals,

and the re ult of it is wmt we get the rwcord presen ted by

excerpts in the brief in a di so1inted and discontinuous form.

The appellant will p-10-k out wban he wants and stick it intobis

rie V. veri,7o t Vots in) the rocord, anOd then Olc 027 ,e.licc
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'Will gut in otheCr pat Wvosrc.U o Len--if it was in order-.-

and the judges do noL lit-e to read it.

sc, sides that, soma .ttarncys arc quite ineurtort iln coos-

IQ th, parts Vat&O s•houl- bq r4rinttc as excerpts. in crimwinal

cases in the courts of Ca~ ifori_.a tbcy have sent up the com-

DOW ec. ,-rortC .. s transcript if that was desired, or parts of it

if that seemed suff.cient, and it is now proposed out there in

the state courts in criminal ayp-als to send up an original and

two carbon copies.

Mr. ioltzoff. Thel sen" up the whole tper _tten Lran-

script?

hr. Longsdorf. An original and two carbon copies of the

reporer' s typcwritten transcript.

hr. Holtzoff. The whole tmpewrtten transcr.._

Mr. Longsdorf. Well, now they propose to send up three,

so each Judge of the reviewing court will have one to rcad if

he wants it. One is not cnough for three men.

1or1. KtzoNf. Yes, but it costs an awful lot of money; it

costs more to do that than it does to print an apDendix to the

brief.

The Chairnan., Does not sendinS up thrcc iGnorc the reali-

ics? because 1 do not blieve that in any court of o_ trcc

.i.. al - udrc they all three read t. at r- cor- e .- '• by .a.e

hr. Longsdcrf. I errs not, but now the do r of- the hinth1

Circuit tells mce thatby vduOinI tn e aro& of tbc record th.a.t

is yrinted, as they do under that section W, his -rint½2

costs are less than the; arc in the Fourth Circuit. At anc'y

rate, I am telling. you how they feel about it out there.

The Ckioar . rIThat.is not Involvcd in (a). Let us see if
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c can disposeOf(a) first, if we mo.

Nr. WcChslcr . mOVe I &,rv an amcdonLmt tO (a) that after th•

.,- , 
•' C •l•'OU -

last *word therc be b ocer-cd "or by tah rules of the circuit

court~s of apc- .

it. ~,-th. Yes.

L. L.onfs cO3.o . I Tcconk that notion.

The Chairmanf. What would Ve the effect K1 that, Trofesso32,

IFr. Wechsler, it would allou the circuit court of apuemIs

to rat .ru.les with resecct to prcpmarntion and form of record.

The Chairwan. 'v,, that in ...met would nullify (b),

would _,it rot

Ir. ',c-, cr ._loe-, but 1 MUntMnlL to vote agalnit (b), so

that i am consi.stenlt lin iy purpesc.

F"r. Robinson. OuS sipped up on it.

Kr. Lon'sdof. T -s t protest, it misht .a.. (b)

.cnSM -:-urncc, but it vou? nullify --the Fo•rt....• would bc at

liberty to do it their uny, and the Sixtb would be at liberty

to do it their ual.'

Wehsclero A s a mattr o.f act, it ,oul]d not nu2 i fy

(b) because it says, "e:cept as otherwisC 7-ovi hd ei tter

Mce Cb,•'-a,,. Al thosc in favor of zrrofcrsor Vech•jor'-s

..cn ..c. . , s ay 0 7P " OpAos od, 0 0,1.

I.r. pe,•7 c . Wait. Let me understand. What i- the amend-

e.,

110. 10022-200121. To.~

The ,-a i..an. 1 am :in doubt. All those in fevor of the

a ,end .ent .a . >K2', i
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VY, WON W'dj, W "• %hpt, is the ane'ndm•cn.M

The Chair••na.. The a. ncn..... i to nsert at the end of

line 5 "or rles of the circuit courts of appas", hav•n for

its p osc leavin,': caac circuit to adopt (b) or, not n•0t, (b)

Mr, . Lrle . zs that not, Kr C hairnon, o~~'ratr to Ire -

vc n12 uniforr.:t -?

or1. MO MlL'. Yos.

Er. -_Youngqct .c Y. ,c

The Chairman. it wou]d.

My u .z o t of this amendment.

Kr, RO M Y"""

1..r. Bue. Wod that no hav the ME&t of -revEntinl

the unifOmnty tha~'t j ou are scehinE to acconp '1h

The Qha• rmain, Very .Obvousl..

Eir. Wechsler. ecll, it wou3i ent have that effct within

the confines of an; arca of uen 9or"i ty prescrlbed by these

rules; ant if (b) Is rtained, then no circuit could nahc a,

rule inconsistnt ,it.h (b), since (a) reads "except as other-

wisc provided in these rules"; b within the a " a in h ich

there is no pro-vision ien thse rules -i .... the circuit court

ought to have the power to D.ate rulcs of their om.

" reitc. Do-o not your amcndrent add "except as other-

Me Iv-ie- in C tesc ru(les- or by ,,der of the; ci:rcuit, cour •.

of appeals"? "

Ir. Wcc•ui's•]r. "or bj rles f the c"cuN cour ks of

tqQ So tha ' -c , "cul courtL of ,- J vo, , .uc 6c -

,ant from No if :L ,aneu V?

E'.iL, £{Obi nv.a nJ. Thw . i t .....



do no W it .... . ... , bec ause,<, bh(-ý
•'.'r *N-: E] -' I ,-: T C.". r!Ou ui, AlN $: ,: if .. , t.t('C UC C

L,. 
1_ 

b- a jaftlr E Droblem thefpl bu C' 
is not -v tur-

-vL L EUL ,c, . ir A i c W..t it na ..

CO. R b J T' utMCC, W. ] c- ,sc ii ul s we. V C in (a) W-

Vat ,( TIb o -bA. (b).

"O i.. Gr€8. l] , IAI) iAA'' L

(M chir.. i rg

..... ouns -" " A0 . An th MI,' pur p =:, of, ••, C -(a) vo C o -

L3.: 7m( C .~'Lb ;" t-' -() -•-1 '~ I A

prcin u' * iropý A-nbhu 
On~ . Ctr

Er. ~ ~ r ,Chiy ECC .

Kr, LohAEVoC. W q C, ot wan~t toC c.-nf'12' ~th prn11 LW

tic~~ ~ ~ ~ oc"r Mi., On• prp " o WCfr fitOh ic. Ox,-

,u . -t ( out' ~ " 1 t. A c t t. . _ Ce n u want t- 'CO.' .....-

no tin. "Ic t i n "She o'_Cj n-'u n'' .. form-- of .... but , 'C UN C

-' AUIL A LU t,, U ,, u . •f .. A' UA A' . K<I A U. 1v a L WC-

L, e a c h c,,c u i . u _,. t•. 
. UI'] i t i" CCw nC. v aIA L IC- ''-2 >

Cha Woo1 
AOW Lt.

Tic Chau n Ycu C ihdp tic LACI-'~111 U o'

Tic /lpow AN thoseC u~ 2 u of 54 (m') acn i I A,

.;I • , >:cI- , - n . ... '- '• C(.
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2 2G

()
50,• No - ,....

±ns c ko n ap p a 
Ol 

.l 
c , 

0

My. Longs•o•.. Tin Kno 7 -i WON "in 003 not V,-

WCCE C'C0to xj"n CC r<'0 r on aj~na CvCCI QWC Uo'. 1- * ouir;_

not....th aoiclo, M 1 Dcoi, as~o anbu; .... ai to; h~]c is7•

in - its ,* 
*')',f'_ 

_jI M i it ay

printc TLmc.IUa in.C~ Wei;C tbrief. -~i~ ae ~ oor rt

U3.C• 0' •; L,.. -- '- u " -- rf' t o u ~ t w u i~

M" "1c"t, D . t

.. .. i .. _'

~ :C tZ 2 *'~-I* 0 { I'V ' IC ' "6C (;)022-, .0,]C

i vor. oof (b) i M it m At pos.i for a ( 
of

Mal, v :ou:0Jf' Oh ruc th-e cos of prntn is' snc rCof co

I }.p-i- 
": ~ 'L,,O] ¢X ;T -,<& ;•

Urlbtiv tntU Ut beoe inusil for a catwo

, < --,- qr- h.. . -oI :

upaicCL finnpociadb to brap thecc; o0 f Up Th Tt inU the rc. oorC to

SC.P C.S Ccq u o 00 01 0 ......... Una tha L t.,e rc sc- n

tIh olryi rta,,n- wa'o r_ vc yorc boartilir in favor of (

15. U M Y sit...b t...Ow w to tha is t-his:

UL .~ I2CJ -C

.... --- C' al WE ,17 -rC OOc.O, o r M y m hs Coo fco-

i b they w M o ,w , " .'. '- ,r c i "orn4 it . The form :

in' ].. c r : .... -C t ('C ' ( C' U,

-:--, a- -cCC<-o .....- .1' , ! s- -I;1,6 ]--t>'o

J-' i]% cfr ,• To . - '-,->_ I-iti ' I

.... CL a '.- -c -'o -o f i in "

frtv L '" t1 •- llCC ,]C oro • rCoCO rIE •h'r C - o np x * r. lf" ;'T'.'ICC8 7



-iouyerly -;2?c;cCCLfSj OnIY t~LhcE Caurci of thei nao way dow2i at~ thei

boti;iOfl tic 2c~al -i hayi lrd th p ons "in the r_2rldcl

bra c t.

Kr. Loncsdorf. All , j',t.

j>. Wechsler. well, you sp as if it ,crc a rcquirc-

mCflI in all casc's to On th foi recor~d. Tt is O, t

L0PC thei Cov*ornion na ar-
1,1 L' • --~ O "2 Y '~~ >~-L

TEL of 
rh PCD Ttatthto cus is ti o~t, ofs .-h-

--,P2 s n CC i ll -of c2 *ýnry0] yc-,iao C 5• , houl d ,T . ..... retL in

tLat practice as it is.

Soc far an I can see, the onl effccts of this prop-osal ac

First Af a]], it ruts a little burden on the CovenVC Lt, if'

it wants to bc on0J7 Lou1 , tho ,!ZC of thC record. Of courne,

t~ cv IC .3'C c.. 
.......

u" I 
'- -- tc'+ C . , Z3UU -

Q , : .... A• ducr, not .-lay the cost-s ofi pr'inting a rcco... .. "-

hi .O ,alr o. T-crcfI oC thcpe is n distinction bct.cen t11..

civi an I.. situation -o, c s-o fa~r as concerns the burdCe

that "0 imposed. upon, t,!: appCilee'.

T1e, seCOond Co)c'quenc of MY is that itdividesupdhe

part.... of t- -ec-crc an, WI= aGS~t of costs.

p s , of t" C • 1'C,( ;'C o.11C' COiLL \ Uk - ,- C, .0 " 2 -eot -' O

M, L 2? VCrYY Euc ' inirC 1 b" t-Dc.n 1 ta Chat T

divislon of te r,-coA-' is, by and. ",c a. bad thinE: bccousc T

like criminal j-,i.cic !, 0L0. &C lo o t. -rcunt, M- as

.l n full 
oiCurc of Ac rpocc dinEL below. T'erc a.c

'WI
1 C 52C!, (~')]i , 31 P~ L,., L •C , O ilY . ... £uC0'',C " 1

th at .. '- . ,o even a 22_] ?O ii CO tiSC .3 1]2 .C i 0O to EC ....
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¢ u ~C2Cat nc Otract mrthod of handliLC: 3oappeals. caisti-

uu~~shed from' a conoxicrtc miethod,.

The Chairman. But, Mr. Wechsler, you have alwa•" Sot

rpe 
cord, T 'a'c'' t~hat th

-- r" in the tperituun rcaorE, .. ,

"j C via ,citch the eopiion in Q01K circuit court o.f a.cc..

-L li"c, to0 d ,C in t- q L o i 2n', ... , ...... t'h other two

judges oul]d. They are core lihely to be co0t,£t witLh Lhe

briefs 
,nd the e i CKpnou ....i.. •yf- to believe t n- t

......~~ _9 d/.<c•C~ o0 Ii ( 0r.•t eoul",,s"

[ 1a l Al t, rC .c rpE oi r .,- a ccords, i ju t isn't so.

Hr. Wechsler. O C not S c~t that, but uncr thc

other practic t Ra dica to (o Lt, and tt ul Vs

effectively je•r..

10, o-•s~o-m.-C v na v tC refer t parts of it.

without rced, it,. it in 01 in one iaucr. S m0bod Aise is

busy. 
thith 

it.omti~gta

1,1r. Wechslcr. Do not forgeu, t.I .. Is orti that a

circuit court of apeals is now freC to do of its o-wn rules,

arnd T am not su~pest~fin that the court frE y doinE it if its

cxjycricncC -,oinbcU thuk. w ay; but t.i. is ,C- *-E a practice

th•t • use U in a few circuit-,:' ,i man it mandato in the

who_ .- -,, thoLhut, i YO vaew, , aoquab e reasons for OoInr

it.

Mr .. ..l..o.. Is not the reduction of the cost of appeal

to the defendnrt a very i-portsnt objective to be attained in

appellate procedure, and does not this rule attain it?

,r. Ncchs2er. I doubt that, it would attain it an[rechbl'y],

or. lHolIzo 1f.
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-rnC.d-rf. There is one more advantage thal our

mrcthod has that i warnut o call aLtention to: When we print

'he recor. we print 60 co.les of 0. it costs but a trifle

1-ore to :rint A0 than it doar to -rini2 25; and then f the

appellant fails in hie appeal. and wants to ash for certiorari

he has the printed record alreadl Lt hand to use

Mr. Koltzof. You are not thinking of the man who p-ays'

the bill.

Iin. r, s...Orf.- He may not get the certiorari, but he has

tot to send th- record up.

hr. HMOtOff. oou o're not thinking of the mna that ,a.s >.

lay Of vrin.LS bi"L P, .Pi Lon.gEdorf.

MLr. Longesor'f T i a n nthni•,: :us exactly of him. if h.

coanc to the pCint w.h:re he .ants to teition for c.c.... ri

he is. j' E to ~o r up c ri t a printrig bill 'nywtj.

pir. Wechslr. I-• w a dor. the coriOlriC practice now v.,-h

wrc.re th'is rulc is' , f"' c-?

The Chairmn. 
.a. can up on the cxcer..p% T hnd a

cas C ... aCr ~>-C Oc r reco wzs Cne of about,

S<,000 pgc,, ane i crI?. with (O(l Pn r de•i O. o 'nCOr'Cord of

abou 1. I,100 o r we Let tn -e - d aCn oboth Adies for

.. arument; ari ubr vaz only onae ±litt, qUucstiol tnat Cr,

Court wanted-r iit% on, and they as'cr us to br'-n anObitianal

s-ins]e I-anc of te r or •o tiC uEic t two ronClow,*

it Mac t.-c difference: betw.et.n having a, book aU Ki that (indica.t-

in ) a... n, avinL Ee boo k oo0s• like hat,.

'- ,.oC,.dor.i Iless yC Ou cni filo the bi ef above, the

Sup.reme Court ca -otell U1 ays wha.t the circuit co...L of

ap-:peal s is dcold nr upon The excerpts will be Irinted in tbc
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briefs, Wu6 if the bWACOies are no.0b f .lblc a ,ars , of the record

nwcr.... Utr you do not hnow ,hat moved the circuiL
1 qL .U fl 0 , C[ C U C Ol ,I - -

count of a.pe...s

IAhe Chairman. W011, those; all S"o u, on that.

Mr. Longsdorf. Thcy do?

The Chairain. sure• y

iKr. Lonsorf. The rule c6vers that as now macc for the

Fourth Circuit, doce it? The briefs Co up as art of Lhe

rzcorV

The Chairman. No; the cxcerpts go up.

,r. LongsOCorf. Do you tahe -rch out of the brief?

The Chairman, ho, they arc printed sep.rately in Lie

brief.

,. fl- 
. ...- __C

M Or. r-oltzoff T F CU, -O Circuit has thAt ru•' e the First

Circuit, thc District of Columtbia, and the Third Circuit.

!>. Lonsorf. Yes, i ... new-

ir. Ssasongood. This seems to me to be an admrab].c rule.

it is a, saving of exense, which is somathinE you want to

accomplish, and a savin. of time. 1. have had instances where

you fuss around about what should be printcd, and the other

cerson mrakos you print a lot of stuff that is 3urell vexatous

You do not want to ash :n the circuit court of arcals to h•ov

the costs assessed "6ciainst Aim for making you rrint it, but it

has happened that way, and the circuit couris cf a•-peals have

8 been rathcr slow thcmsclvas in approeing procedure. The- were

very insistent in our circu•t, for instalnce, on retainin• the

old narrailvc form of WoKl of cxceputions, wich was, 1 thought,

alwas 1s absurd and involved an amount of vork and cost entirely

dIsproportionate with the idea of pnintinC in cuestien-and-
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answer form.

! think this is a good Provision and that• e ought to Co

ahead with it

h.r. Longsdorf. Nov, Mr. Chairman, I do not know Kho ther

we can evolve any method of dealing ih this W matter, in te

light of what 1 am about to sa', or not, but there is a very

great deal in this rule that ought to be considered at the

forth~co5!2n confere"cne. of .eniOr circuit judges. Can ve dc-

vise any val' of leaving this stand open until we know how they

feel saout it?

ivr. Youngquis5. Would not the effective way be to suggest

it to then and let thLem shoot at it?

1%r-. Longsdorf. i know what the effect of waiting would bG.

Mr. oltoff i thin t the cffe.tivc way would be to in-

alde this in the ineogr•aj of the rules that goes to the

mublic--th legal public, udges.--a... see what k-inC of reaction

it arouses.

Mr. Longsdorf. Your proposal, then, would be to fass this

and (of course see tNAL it is brought before the conference of

senior circult judgsP, and if they object to it--

Mr. olt-o-f. Well, the senior circuit judges will all

have copies of the prelir•infary -- ,fL. The\ will be ashe. to

comment on that.

.LongS~oO Tht .hat i at i a in.hillg of. And if

they c - --.e.t- wi•t: sufficieni adversitl it goes oue?

D-.* Younscjo1 t. That depend's upon what we did.

The Cha~irman. Sure!; . it dcyonds upon Vhat the Bucreme

Court does.

A-.,Loni6yspf .i say, vth sufficient advers-ity
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Mr. Wechsler. in any case in m:ich a defendant appeals

from convictLion and ncsis~ as one. of his points that the cvi-

d..ence was insufficicnt to sustain the conviction, he would

have to print the whole record, would he not?

hr. holtzoff. Yes.

hr. Longsdorf. Since this is inP the appellate rules ano

not in the district court rules and we are only proposing

am•ndmer•ts within the terms of our authoritg, i thin! the

seniur circuit ccnferonce ought to have ,omeflhinC to say about

this as well acs the Suryrenc Court.

The Chairman. This is one thing expressly that the Chief

did mention should be agitated.

or. Longsdorf. ,e are agitatinS it.

The Chairman. yes, sir.

Er. Waite. Public agitation.

The Chairman. 1 mean, in my conference with him I men-

tioned this as one of the points on which there had been an

advance in the practica since these appellate rules were pro-

mulgat'd about eight years ago. lie did not corprt himsc.f one

waj or the other, but he did say that this was a point.

D,. Wecbsler. Do i uPdcrstaA this correctly in rAnother

respect, that the np,-;ella.nt mayv prinrt the whole record if he

wants to?

Mr. holtzoff. Oh, yes.

Mr. Beth. Surely.

Mr. Wechsler. There is no penalty on him for printing an

excessive record?

Mr. -loltroff. Ko.

The Chairman. No; i mean, there is no saying to the
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litigan2t, 'You canro•• x.r int 1 o

IEr. Ion~ do not so anlthin to that effect;

he can nave it printed if he wants to.

Mr. Holtzoff. The advantay: is. that he can yorint as llutle

ans e Nan•s to or as much as he wanus to.

The Chairman. And the court ma! order it printed.

Yr. Longs•y rf. Yes.

or. eoungquist. That is what ! lave bcen concerned about.

We who are so valiantly battlinC for thi .... neu, ruO mah e

adoptin• a rule that can bc nullified bay circuit court of

appeals by reason of the first clause in (b)

Er. Seasongood. Yes.

Er. YOunCquiP5st. "Unless ordered bhV the appellate court,

it shall not be necessary to Drin". There would be nothing•

to prevent any circuit court of appeals from raking a ,eneral

order that all rEcoyis shall be frinted in full.

1 confess that i hvc• v heretofore overlon& the sinifi -

cance of that clause, an6 i shall now move that it bc stricken.

Mr. T10o1 o00K. i sCcone the no ion.

Mr-n. Longsd of. You may uant to uake it mandatory not to

urin'.

Or. olts off .. "o

.r. Younoquist. "it shall not be neocssary to print LfhO

recone on appeal< cct that the appc7lant shall print, as an

ap bix", a&so forth. That is .... as T understand it, .c

.... tryiLng to sae

ir, •I: .... Ofl . Yes.

, T•--orf. Well, really, if you are Goin" to strait--

"jacket al of them in one rule that is the -ay it ought to be,
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but I do not tbinm it ought to be dons.

hr. Vounsq~uI2 t....Tat is it.

Thc Chairman. 1 1 :athered--and i must confess i read this

rule ulthi Camrolcax carc..I thou•tt that mennt specific cases-,

and if it docs not i would much prefer, rather than stri4inC it

nto say, "unles ecific-ll, ordered by tne appellatc

court": to take out any pcneral rule but to sag that the court

could in a specific case.

Mr. Burns. The advantage, however, Mr. Chairman, of

starting out, "it shall not be necessary to Trint", ought not

to be lost. Would _t not bc better to put at the end, "in

specific cascs, for good cause shown, the aupelle.tc court"?

The CO•airma•r . That is right.

Mr. Burns. "may order printing of the entire record"?

The Chairman. i agree vih that.

DA .. "YQ 0 Tou can put that in in 15 and 16 t1,r.:

"if the ape-late court is of the opInion that t.e appellant

as, f .eled to print Lo much of the record".

Icr. -aurrs. 7rcc., that that would have to do w;ruti" in-

position of ecKs.

Mr. Seasono-,'. Well, y'ou can add hcr. that it ma4 itself

order parts or the whole of the record to bc printed or na,y

impose costs agaInst hin.

tr. Lcnossorf. judge Burns, you want to tahe away the

lover of the circuit courts of appcals to Providc by Etaendinj_

rules thnat tic record- chall be printed in the mnnerc provIdWd

- scctions 004 and 865 Wf 20 U..C.; right?

Kr,* Burns. That is right.

Dr. hltoff-- That Iz r lt.
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hr. < Qs "•On"O~d LOe us move to strike Out this ",,-.t,

"unless o.ec&ed, by the arne] lt bc , " and you have got the-,

Way and insert it somewhere else, so it will be, "in a par-

ticua,• cse the court oma order".

hr. Burns. 1 o0oo.nd it.

The Chairman. All PICt. You have heard the rmotion. All

those in favor sag "Aye O. ,,coscd, "No." Carre.

ow, You ~st, i suppose1 0 -thits rule... mean the addition

to be made--will require the court to make an order in ec-.

._dividuanl case.

The Chairman. "unle.ss spcoifically ordered," or sonc•thinC.

HIr. Wechsler. M r. _ •Chirmen, I find m.y sel f s] Nowl be-irig

persuaded on this point, but - shou:Ld lihe to ask one question

that occurs to so. When. we ,Eyt righBt down to it, I have onlJy

one reason. for drawiný back from it, and that is the discon-

tinuate record. it seems to me, from the point of view of'

costs, that is bad and can be avoided. i wonder if cxactl;y the

same result as that here sought night bc achieved .itilout intro-

ducin. a .isconttiate record-, this way:

The appellant would mark those Tarts of tho record that

he intCnds to print• he 1 would then transr At the maiiuscr!Dt to

theO Governrlent . The Government would narlLthose suy;Iyrnaroc,

portions of the record that it desires to nr _t. The record

would be printed an roqucpted bj the aep,,lant End bo t..

G. vcrnjp-cnt 0c>J~ined. The costs vould be diCr1 vibu td in accoopL-

ance with the reaucst of each side, subjoct to the udoic.al

control that this rule allows: that is to say, coscs for

iorovid nt. omissions would be assessed aanse the appellant

T.at, It scorns to me, would got exaoct!-, the sam: noesult



f,_. Str cntnuous boo0.. instcad_ 0O

", s 11o ' nteC dl-,.

The" C'airan. "he 1,s o oorc pO.,0le1 ob octoflon to

•i.•c61.t o, oC` C CNT oo3)11o of o,,:_o,,)

th( ..ricf. When a, ma .. a. to .int his excerpts anc,1d filc iey

1hre -oe - about i4 in a bu sn nc - -ay, ano- ',0

hr. W c sier. j r oot bce ........ . r -

cr'o undeCr the nrCCCdU-e as thae stated I. Each sde would

des sInate its nart, and i. would 1 to the printer.

The Chairman. Well, -_ ........

Wr. -,c% -IcEs r. .... re woulde n o subject f r ....

The Chairman. And i may say, 't is. my understandi-rn that

it Is practice in t,!-e Fourth Circuit and these others, when

matters cone up to the ou-reme Court, to consolidate ,our

ex, e r p t s n uo st tha.t f a shio, s t yOU tak, the tewo and

weave thoen togethler, just as you have sugg-sted,

IMY. ITchsler To bring the matter to a hcad, ay i move

as a substitute that the rule be redrafted in those terms.

r oltZoff. T do think that that would Insure consider-

able delay in the process, as In this rule, and that w' l

wT ou1d hesIta te.

IKlr. Seasong7ood. Then it would introduce a different prac-

t ce as T understand I~t, in all these d: Lfferent circu:-ts fro

a practice that is already fairly7 wel! crystaullzed.

yr. Ho:-itzoff. Yes, the Fourth Circuit--

~r. Seasonood. Ad, ao, you are IOb ac t prn as r
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El1

If you do it in connction .with your brief. You get son-

y-lble when you write pour brief, whercas the other way thec

fellor sy,• "Wel, TrhiV "n, and thi "n and this in,

which he really does not need in.

yr. YounCqu.st. shoule very mt .... to • ... t .ub-

l•ttd in the fin t _-tane in the f•em Wn hich it new 1r.

i.r st l1 -et p ,lenty of ruz',cs ns .... it...

Th2e ChairnOi. V; I:-ust obnerve this; Another indirect

-dveantUcC in th-s p-lan is that when they read appllant's brie f

and they have a r.a.of.abl short excerp. t frem the to.tirone

accorany.ing that brlof thcrr is a rych greaOr Chance thot

they will read the trstimono, than What they ttT -i f they

-mave a b-¶ , fat teh" i mean 1 have alwa"o ben irresscd bVy

-at fact T '-ner a nan ence whO vas a victim ef that e•,

spent 1 iter' 11 five months preyar inC a narra~tivye for thp Third

Circui t Court of Aoreals Somre mcnths aterward, haV'vC lost

his offic copy, he went down tosef h could borrow one

from the c!rr, and th cod not fd A .

final! , a yugly7t 
1 -no-2,,0 tbe

,,r Vr nr ,-" , and th-?'! • fcr 0? tlhr -ry~qtr Coates•- of tic

" 
2

- o • ~

.... "':V- OR OD.] "n n nna iv in out.. in .... is'• it OOM"CA.l 2 .J. Li. . ... ~ L U ' " '-'• . ... ' r',, . -U -7. -1- 1 '% ;'. , "-'. l:

V PYr Ar- of r- 71cl'in A rccluc o t r co-urt f'orn
V.a•"< L'e1_,. co r pt d 0n-, -"lr nn W,. . .enr e~,0 I~ar' t..

,• - yrchsl'. i may m '. :_

S-u n P i n t 1 ' " : " ,.O u K ' V A ' M 'U I . , -' .. .. . .



C -' -_, 'O

Qc -i f s c, Gfr' the W.c

The Cha;.ra,-.•a o h r *_, ano-e -r a ... ......... i . . u, f the'

-O 2 b•. .-, ---- q b l C) -Q 

,.

court, as in at 1''-cact GW 0f (1 es ci~r cuis rcads th b- r!

in-,cc aa 
.111 f w-k the r 1crrc " Oc.a1'

,c s ,_po_ O n \'< yo O .....

•r. LoneSdof T he; l a.

livc am vial., as VO .lo- " 0' junbo of ,al nr, to

a court that is not oft i unt il it is informed

b counscl, -a I s u. menia -lly s. u c.. t t o -•elate i t o

".ts grcc:Usttng- arrwni - o-ra 40. -al-.. j e

r-o..tzrolE' Ti th, Fou3rt Circuit cvcry one 0 uof te tho

judge~..s rcads the u± an.d th a, ITdi_ Wefore arrupMct;

vhc as i would no V so ca" t- d O ou hajvc a good-

sLZ.C record.

iv .. r. da1 •ay •a as a coup1-0 of questi.onis?

Tin • 1 Ii1m C c• o ... .

t o .1 . -5, J. r; 
.. ... .. .ltl i n a c wi r , n a 1

Case S ACM Cr a n..• iv-•f- oit" r,,monr ofttheo d, 
t at j t

Ca. C. 
.. ..-- "' t] 0cco" 

••

on tic- Dpartmnt• of justice the e-I 'N: of doin n. considc •ab-c'

TO-- is eieparid 
to do!e-, LS it

am1oun of pr,? i . .. 1,

Hu. l7 tzoff, It1 vi hve to bc..

...i L 1 ]aVe to be, but is it pre-
}{o'or . Uo c ) z .U

op~ocd -to do 10-,

r -401. 01 Oh yes, Wcalusc it does it in civL- cases

MeW1. Yc.]s.u Al KC .

oN, what lo the idea of" couo s on (,, a J- In cp1mi
1 a ( s
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effect .if L would--

!,it. 1,cd~a i c T L et us taLe it Out.

' ch. is r...crc not e s utorvisiO On onM,

v -, otof Oh, M, bu ups ha r ca

-yl-o ,- o cou cr sa ar .uj.q cn- t for costs in ,

-" 
IC.LU2O.zt 

fO2. CJ ::
criminal case.

Ky, Seth. is t±cr. not -ul, in all circu-t cou=70 of

-. l ,- .M ta R SS css neither r f oa'elu-,

the United Staoes?

Eir. -u ncW ,: . id not ,gc Yr. xo q.uestion.

*i. Seth. 1 Say, Is therc nlot a rule of te Sup•,f- (•' Tt

ar( t.he cicuit court of apn &°i that nio costs arc assesod

whorn thc- Un M SttG 5cJ is aprty?

to, Scasonrood. Yes.
.. - c-cq]Onr - . of costs a-ainst

the' - c enda~t.

M,- Seth. On appceal.

Kr , Maic. Y,- anid wrhat good does it do to asass

cos-t aau st Ubhe COVE,•r C nl i! ' canrot cOwLect •Ahc.?

Fir L•'°•:~rf" ~vasainst a: defe~nda&nt rho hasn't a.ny-

i. Nounsqus ist. Well, is tnre any P/rovisIop for css-

nerit of c,-o-ts,?

n~r. Bpornc Y•e s.

Mr,It joun-3-quis u. Aa',sL c~ oer>••
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11lr. yo'1u'.I•D. I mean in this rule.

nr, EobInOn).nO Rentl..

,r. lited'al. OnYl against ". aPell rnt.

The Chairran. That is rishr.

i*,t . Mcu -al: ,1e. And the Governw-'nf yun- sin without Ica1ty

± nD. x r r u" rt O< •' ]t%\J , a V £:IP• ] 2u.J ,, - 9- .. ..

T h e 

0bn 

l r n a n . w el l,--v.,

O•aucc .if -it a.rn excE a. T.ot of ,-u.k ,- e• to A sO~C• br e-z c a s o

i_,avinu2 it :re<adc b%,- tic: cour ... in advanuce of t e a uj rZn ,

ic, m'te- to thart cxt.nL..

jar. ~~~ ~ ~ ~- -on<,l 
t ka 

Nsd c, t r ,ti , Mr. Nc -aTie'--

O, _iA -+OIlL`qU_ S7t ,-' 2.D 01, Ufl P-G( •

.... = Ls not" ,. 
timp 

ication of divid ;DU 
ocust

that j u a o • ',, Zla to Q1 il a-ai... o U

alonr , but you 1i~ th -nn~ aa ls t the part'ies? AKe that vi

run a'nns Lc- etab] shocu rule cha jut cano ases(

aynt the Govrnmnt

'Ft MON I thou-Erh' we coul d well afford Lo~ c'jr <

o th cc s T u l ±n e a nd rnI on Unf 2l0.

The Chairman. T 19?i'

HP TOWN. WellI, 22.

,i 
younqu . Yes, .hau1  relates " 'to cosvtts.

., ;" l . . .. o • Al• , i o r est of 'sth rule, Mr Chairman.

0 nc O , I t.. .• - o u ] n ed t,, ] t i t hif r o I ':,avo

cat to hav p 1 dir- to hld co .nscC, 1in 
<I-'C.-

Tl,_ CD "~tr:'0cr 'T 19

mr. holtzoff. 
Ls._l a2a t tat a j dm.t f -,

costs ajn ," 07"" .I. -oze"LO~ in • a On, _ as" Can is Ve aro e rewc •

? o U-t , .

CC u- "Y ' Ch', rA'gn Oh, i <Cin 7'uLl nc C r IC)~t _! .1n~- ' ou •i
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TheChnirmau.~ Yes but jr the consc where they arF Mos

ilycly to sin it "is co cctible.

Hr. i2.oC.tsf. Ch, -2, that "_s rght.

NP. youngqu s, This would Derm.t a defendant to 
tbrow

on .the 'ovorren, Vc ounreja of printing -a'

reord yn t salTct

The' Chairman. The Governrmcnt might 
outm2 oar i-.Cv If T:

TcDV'~ree •td- ic;n-fl i shou]ld not f tho.i 'r T do

thatD SU>DS joi nl cw iurt di strict attorneyJ who 
said,

"All right. We will go up on your little point of the record.''

Mjr. Younglst. I should assum- that Lthe appellant would

orint only that wvhief is dis tinc tly favorablc to him.

-r. Holtzoff. I do not thi]'It any terrible harm would be

done un-cr t.hosc ci..2t would cost the Government a

little bit more than it does today.

i, v Is ou ce with i

they willinlg to do t~hat?

rA ioltz off. o have not checked it with the Department,

but I think it is one of those things that thy would not

oppose, because they have never Pospe the V711 cru ln, =5e

they haev 'mor civil aeprcas than the hav crimnl~~ apeas

S yeoaie. Yes, that l&eis ri

Mr.. D adopt (b), n Chairman, as

- ... I -c ~ 1 ic V"~ s l l .• •-. •pt'- f v r a le to h it ie .2

or i 0(lt O12• ( .'u . .. 5?

ur.* !bzof.Ci 
.not n n U any 1' te0~l bd'r' woul 0

,- -Wth 
e ,,oud cos t 

co 
Gour 

"n. 
o

Aile anP c- Josts?

ItttTe ituc 
oore "unles ordre bye todhe

"oelat tceourt".e4.Ar
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Yr. Burng.. The question omn o fo the cmendne rO f otio to

T -,tritc out then, dos , it pot?

mr,' y;uc-uisL. ()PI I tho']rt t12 amendemeO2 ytL to P .....

cut ths 'Torc½ had been ado tK.

The Chairman. yes, at the brtirnning of ]lihe 6.

Mr, burn. Oh, yes, but = a•- ta•gVi about line 15.

The Cha rir a . Oh. Well, you ;rc s that Mir. -o t...f,..

to concrde tha if~c it as neacssary

Mr, Younfql-stL~ "in 5 r'vcific casrs

f e. Chanrm • 2 th, moti i to aopt

Th . -. WChimn Al r,- 
W.

Chs irv'Of H owT abnut 139122 19 to What Wis the uoin0t of

"tha p arts of the rocord have beE: )L ltcd C

f --iqoulC& thiat be _11-? FIyS ovj1 cI noo a follo be ah1c to

print urccc ss&r h if he ca pay for 10 ?

your-•flo_.L T is 1 o t01 lpor ot'etion of th court.

P. Wechsler'. 3ut then' does that 00t e it a•U

to nodce the r c~or'd?

Th~e Chairmanf. That bac been carried6 
into al these dtf-

feirilt circuits from On Fourt Circuit. The purpose of 
-that,

as-" exp essed in thn a '"l32ss on .thn sb c byo-o t o K - is to

lave a conlstan rcicr • ,to cou...ison that the court dos nrot

v nt them to V r 't ui 'nctosa y as9 h , f a... pr, 0 i

trcrxn-our enhbi2, Oncro a loo want to rcer to a lnE-

or to in thr I .n? ý and oll taot s fo thiSo

' nsor . Send up the 
prtetioriginal.

Thbe Chairmn. w8haOt?
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M. * honsdo. f, Sendi up' Lhc ~>roxr-i., 6 t; you don't

ycd to p'rn n,• F ---.

Yr Tat is wha t 
...ey shoulda do, bu t the7,

don' always.

pra Wechsl(.l - do not thrin there oulhL to b any s -

gestion that an appellant at his pveril mus-t decide prCcisCl.

whTbat i s nee<doj. .

n M thin -h th•t pe-n~a] rvohl. be invoked i

mr. ounouis,. -It is a nni.tory, 1 think,_more t,

ain thI n.

-- N;•,. ro-' eI

r,_ . OUnr:,uist. o~ut i should ) t  to EGOI it in.

or M-li.Wrl h.,avo costr bean: takenP o"ut nlow' comr-

Ple tc ]yr?

The Car,,o•',man. No.

2? ri-re. eda'i Yo r(an tU uo leCvC them in?

T C air a . ..... h nk -vo so u• d 'O in.

fir. V,:-ed-i-c. Lcave it in9?

Kr. ("'"11AV ~ 'yus. S C aEC1yi'i, • - • you L' "out.?...n.'r. W allu•, _< . '" M ,,% •" - °' u !e U3

Th-n Ch~a~irmTa~n.. 'Ae ; ...... ot ta,!,eoa ,nytbin.Z out yt

Th Chatr , 1 , we,( h~ave nlot touched thI2at.

ilr. IMed•lie" Can ,yaou cavc that?

tzoll You * cannot Gv c ( costs.

M. IMe(ale- hw can C jou divide costs with the Govorn-

Ment?
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Mr. Youngquist. Well, ;ou can divide costs, but YOU

cannot coliecL from the Government; that is all.

The Chairman. you divide them. That m'ar Q m "

colletible. That is very often the case in business trans-

actions.

Ae thera any fu-eher questions?

Mr. Wechsler. move that that senternce beginnins on liac

19 go out.

hChairan. The motion 19 that the seutence bug",fins

"If" on lino 19 and en'nS "require' on line 21 be doelte-d.

All those in favor say Nye." nposod?

Lot us have a show of hands. All in favor of the motion

raise hands. Five. OnPosed? Five. The motion is carried.

Mr. Seasongood. What was the votp?

The Chair.•Ian. ',,nat as that?

Nir, SesorgooOd. 1 say, what was .th vote?

The Chairman. Six to five.

Mr. Youngqui2t. You said five oa a side.

nc•oalLE Uhat about thne secial ordcr inl each case?

The0 ChairrtV.n. That has been carried alredoy.

CtE. I ',-a c. w ,r doc.° it P:,r

The Chairman. We strike it out at the beginning Of the

first fiv. v..d .that com. out, and it comcs in there als art

o .fo "'Unless the appellate court shall spe-

cifically order otherwise". I thought that was understood.

1rt. youncquist . T ocf_ that ult, the R M

The Chairtmtn. T" •aS left with the peporter, yes.

lr. io l t zoff. The Committee on Style.

My. Medalie. No.
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The Chairmanl. Nw, all those in favor of 54 (b) as thus

and,,sa Ae..- Opposed, "• o . UnanifIously carried.
,ed. saYfP .'"0' eorclj aLc a sur,2Cotion on 55,N.,. jounoquist " ,,Tmei, rc o

hr . Chalr>~an?hr. Longsorf. On tic final rcport i want to vote no.
M . L n s yfr p o i E t a. an• un~a nin!fo ws On h V

was not unanimOUs on 1rrosing that. I am

IngC It considered by somebody. I n

The Chairman. • ll "rt, Then it

isCarr.ico . That out th sentenco in lines
Hr. yOungqu .... o

10 and l1i

The Chairman. On 57?

jr. Youngquist. 7. "The xtgnsion naY b

12 district court pursuano to Rule 42 (b)M" That. I Pointed that

out to Y;. yoltz0, and ho says t".here is no nced for it.

r. lt•ZOff. urSusage •

The Chairman. SurPlusage. Is that it there?

1.-r. youngquist.- . act~ y, sur-lusa•e.

The Chairman. AlT those in favor of that notion say "AN'e"

O•IoS0os, Cj\
1 0  carried.

Ru 55.

1r. Burns. I movc its adoption.

Hr. Robinson. i second the notion.

Kr. HoltzofZ. The words "circui.t ýustIc. should be

inserted in line 2 aftcr "circuit Judge," in line wIt- vhat

ve have done bWferr.

Nr •.urns. "or a circuit 'ustice".

. n r te cIrcuit iustc', you used the other
t ,e Lonrsdo.

time.
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The Chairman.- All those int favor of the motion at thus

amended, SLY A-: " 0O.ýsed, "No." Carried.

yr •Ho•-tzoff. I move the adoptionl. of the alternate role,

because t•c first rule is too dcta.ic and is not suitable to

V'Je.2` C" •CULL'-.

E Burn*s. T. condte •m' ]oton.*

~'- u , ~ r i •-, b i 'o o e _Lr I ..... i V '. ' -~-~- - !... .

Thq Cha~irmuan, Al th, U in fao 1 "emtonsyV

0p->osco, "o Carr ie.

, uc 57.

mr 
,olvzo. T MOW.ts adoption, That is tlb' present

rule.

The Chairmnal. All those in favor of the rl sa "Ajc 0

,r. Wechsle• . Is that the "rnsent lanruatV

The Chairhn. tTr it the ircscnt lanEuaC', Fr. Holtzof=?

IMr. oltzoff. 1 wil not sure as to the ;Drest phraseology,

bout it s the "rr'-nt PrOvLsiOt. jT is AH U WE D--

,, 'ork, Hr " Younwqt. I thin! it is the -,-,-re t la._.a,,

but I am not sure. But it is th- -,resctL subce.

-. Wochs- Tt is the ;rc sc L substance, y .. .. ...

"ietit io t the Supremre Court of tL UftZiLtOd S.' eP

for Lu i of 0"" 2?rar to i vte a. udciert of the

a ppuellae- ofurt sta.l be r -. vi'.c Jthin 10 ay afucr U

n I'',- on uarmen 
tt in " t0a court .'

-- ,, 7 < L- --
WI '%]-- 

e

Cons Hu r''. This COws to 'c sin-.r .r

rul you can 
,-- 02? c -mi cases Piority over sorn,

c iv i c as s . h-E, cnfor ceC rn t of " lab or ......... ..i . h as s -
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rriority -

"1r. ?P-alie" yes.

Hr.sesongood. 1Xn6& also I think apeals from pomn otber

t-ins Rcr' to b ]e hearo- ýite•"

Pr. YounqutsL. Ue a.cd to th e provision in 0he trial

court. ks far as practicable you Would have to do that.

Er. Seasongood. I Vhint you Would have to do that, yes,

because they have prioritY too.

The Chairman. If there is no oWjction that will be

ordered hero.

Mr. Seasongood. Did you pass 57? bocausc you have to hav;

a provision for 0? tendi'nEU the tizc. A justice may extend the

Liw- Under the- law vel after thO tim- has expired.

The Chairman. Is there anythiml in the present rule about

that?

Mr. H oltzoff. No, the prescnt rule is silent O0 the sub-

jeer.

.Wechsle .. i .the statutorj timc in crminal cases,

the time of pttio,. I feel the iustices themselve fe

Without mover to ,rant under the statute.

1,1r. Soason1'°'°-" in criminal csecs?

rwachsl. i.n criminal cases. The criminal ao-jrlf_

ruc. in OPscs- . in i .net t7tue- cte.t

,,t I rov tt i n at leact two itces&T a justice felt tc wec

,ithout pover.

yr. .eason'oo&C. T do not s, h, t..t gb.ult c., b-cause

the stctutc in '- pr2l for allownancC of Vr2its of certiorari,

and.- thinY it is tin satut that a -usticc Ma ctec the

ti,,, .. ho pay extend it Evc after the g0a ha s ex.ired,
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,-, ju Yes-ought Ye not b ,ttr first finc out

wechsler,u 

W- Tl, 
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-cu t :" T lf CU the 
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Mr. Medalieo What judgment is it?

Mr. iseasongood. There would not be any othei.

The Chairman. There couldcir t be,,fh Thr its, onl onct_ý

Mr. LongedorI. There iI onlY one That It could be.

Mr. Dean. Except the judgmien-Y wA6hh you seek to review.

Mr. Seasongood. You cannot have a petition for certiorari

except from the judgment of the court of appeals.

The Chairman. Did we agree on the language? And if so

may we have it restated?

Mr. Youngquist. Add in line 3, "but the Court or a jus-

tice thereof may for good cause shown extend the time."

Mr. Seasongood. Oh, excuse me.

Mr. Wechsler. I should like to know, Mr. Chairman, on the-

merits of it, whether there is in this group any experience

that leads to the view that such an extension provision is

desirable. If the lower court proceeded on the theory that in

a criminal case an extension were permissible it would be taken

advantage of, and it would be very difficult ever to deny

applications for an extension where counsel said he could not

get ready. I think the experience has been that counsel who

could not get ready always did get ready, so long as the rule

was in its present form.

In the absence of some experience indicating that the rule

has worked hardship, I should be reluctant to recommend to the

Court that it be changed.

I know in some cases at the last term, involving tremendou!

records, where there very able counsel, I felt it was a real

hardship for them to have to come through, but they did, and in

good shape.
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%a ?.EC O'r fc2r ceQPt.2Orar, . How, yOua may havc complicac,£'< zin

p.rintinE your occorcd for ccrt-o-arl wi~ch ,ould make 70 Coy a

fricitfull- diff.jcu2 tihArU: to dn You hca re Cc T-•-nt your

c.cord with your -CvtlOIa. and i do no. thin! you could dO j.

in 30 days in come instances. "re.s..abl the Court i- or!-,

Lcinn to allew it on aLc wmino and for a vcry sitor t timc . Iow-

ever, i W113 say in týA[ 1 cm,, th" shovzn- Vas

tLnt one o? th< counsel uas ono Latrnil crave.

Kr. .ums. .,Of ccursc, isn't that aT 1 :rcogPiC6 Cucr-

ion 7aon act of God'?

Lt . Sc Ye- Public eney.

Mr. -- asongooc. 1 think -ou ought to gv the Court the

ri~ht to extend the time. You are not to jr sume that thcy arc

£ZoinEF to do anythinr; imroyer.

Mr. 1-olteoff. Noc.

Mir. Seasong~ood. The; want speed in cverything as much~ as

everl body else does, but you do not wantI somebody hunt.

Krn. ioltzoff. Fvcn if the dcfenlhart is on bail, inL of

course would be very anxious to postpone the evil day, and this

would be one way of getting a postponement, and it may be, Mr.

Wechesler, that that is one reason wh.y the 90.0a; peri od was cut

down, to do away vlI the11 scanda:I that exis> prio U~~1 191D of

convictCed defendantn valkinE: the streets for years after sen-

tenc had been ' ass-ed.

Mr. Soac engood. After all , whe ther you are applyinge 30

days or GO days is not so terrific.

Mr. 1Jecrhl e. i would be in. favor of SiyinG the Court

power, if 1 Court wanted the rower, out the Situation Co

little different than that. I do not think they want it.
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.ns . n- -...ot .e ma our oisoLncuion as to

whecther it is Csireable?

mr, Wccheler. re, hi1< WC Should.

Mr. yourmqulst. I call for the question.

Mr.. c --sdo-.- Mr. ChIirman, i-c c:rtjornri rul c of the

sup .•.-.•r-eme • "ou goe an unlar, thmf• to Cr['c'c comq-n.- fro~mth

faY rtr_-atc. -s Hs ru- " ne6 to ca,- Cor thet

Lr. Pui . l.. zo. T ' d (4 c ivc that Ain er-:in ca,,s

-hou •, _ T.r,•O r_ C e

"-. Lo-igsdo-. W:, they give it in civil cnses.

Lr •:.O, R tzOfT . YOE.•

Ir. Waite. Dc. Thir t cLajs vas just as ionS n wc UK

to ... the, LE-' P, icaU0 the rule corructl_. r fl nut

tO_ ___ ,* 
eLv, -

4ip "" 
( U4 

7Y 
I --1 f ~

sure th:•t T do,.

--, _u.q_!rWD is.ter b}ang( n-T>ced f'or t, oct any- m:orc,

W L J ? "h o:'.rXF'L 1 i r-4 b • ' 1r' 7 uf t .. .... . ...

v,,,! uLh, [e %tras[ pu! tati'&'on %-th t we: .... ve?

Mr, S-easo•,Co"i We hven't got an,-

M. Burns. W do not ha ve U•r. What we h}9.

hir. Sca•on°o°C. it is 1,12pod out.

11The Chiir.- W'e1, now jou i -ve the nmcnCnent. We hicO

b-vter a, o r•t ve-row

n Ur. -{ouycs't, NO after >th - ord -"u&CMcnt" in l ine

"b ut thc Cour or aJ 1s0 thereof may. for good causE shmn

M tend the L i me " riod.

The Chaio-r . k13 thos. -.. in favor of the mron6-

ncnt S21 "1ye . "yo" Tei motion is carr.iec

E, Seasnn-occ- -1 ' Ave A raise ancLthcr que--stion n c_ on-

n~c-uior' wiK W The .writ of. -c.rti ,rei neeod not be Cranted.
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afber final order. * I vs wron- vhp I said that before. It

c.an Uc ta-lhen at. a., anoj UPC ~ bcforc decisioni.

My. L-rns,-. .. Yi tehat is cor, cbt

,r. Oeasengood. YE 'ou do nob want Lo changc that.

Kr. Ecltzoff. Well, 1 th is 0 c vsrescnt rule . I thizk 1

criminal cases you onlym cet it from final Judgment.

'r.. 
.ea so n y o . '-1 

. .ve. 'C Eh a t : oc ' ,- o &,:r a 'l-

statute now. .say t, hc C u .. take. i" at ain. time 1n.

HCVanrCc of opinion• of t; he CC 0c o , 8_s.

M," Kcitzoff That i s rULU

Wechler, The crimirnal ru.c does not bar that, bc-

CaUCE the cr!.-_in1 rule S t i t mus-''t be within 30 day.

after jucdgment. if there is no jud~r 1 tr

Mr. Saasmony0 iXv- "within 30 d- afer jUdcnt.'t" mpeans,

to Me, the begnrir 11t and the terminus are judcmcng t and 30 dl•as

thereafter.

Nr. Wechsler. I thinh thE criminal rule only prrscribes

the cn.. rather thn t beginrO inG. At least T think that is

true cf the ax" sting ru--, is it not?

r. "Wi..n" .. mean "not later than".

t.om. Purns The time beg'ins after the cntry of '>udeit.

Mr. ScsEo&. Yes, whic is not uiC r in eortio- po

Theb way b, made lb i is certiorari after iudg•iYt.

S.. Tat is the rule now.
- _.-, u ..

1 
iLh 8,4.L

Mr. Burns Low about "not 7abr b-an,"

Mr. Seasoaioo1. Yes, that would be all right.

yr. * oItts(,off. "notb late tohan"?

15 I,,Nr, Burns. Yes.

Mr. Seasorigood. Yes, that is better.
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5SO

is• noe,< •o"C~

T believe ].uiiech is wa}•iti31 u•' &cross the ....
cr.,J --

•, ,,twe pro 7,~ could taLc TKule •

7<r.he soris I tt' ! te 1, c...........:D

The Ohairral. You hn.v,o u .. 4,he t r

'it US. i. t,,ouble .c Loa us let in va t .

(Ffhfc ,uLofz, OIt 1:15 o' I clc n.m., a recess }c Ias n unt _,!

2:00C'clci ±l .11. U_ .... 10 c h
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Ps k 1 ? -- z' A 0 0 ,T ,0

5/20/42 (The ComnittCC convened before the appointCed tim- and in

gib-I
the absence o0 1ho sLort, haXnd -cior er.)

T1he Chairman. •pI ite"ooraWLOr, will jou note that we

have ad..te. Rul 58, insetmn after the ,ord "appealc" in

line 1, the verGE "relatln. to criminal apcals..; and that we

i.v. -7op-ok Rule 0, strikifng the first word "These" an

insertin. after th- word "Rules" "45 to 49 shall".

Mr. Lonsdorf K,-t 49.

j-n) Q the cf of flne 4 u,- these words "trict courts of

the Uvnited Sta tes and".

i don't think that. ,, havc Aacd a vote on this particular

rule Tet.

kll those in favor of Rule 59 u s thus meCe say Aye

0plc-e&, "No "

Rule 60.

All tohose in. fatvor va. "Ane." O~pposed,• ,..

Carries

Mr. Wechsler. M.- CbairraP, againl on Eiue 49, "Appecal

from a DI isr-ic Court to the Stupreme Court.

This rule m-aces provision or a-onal by the Cove] , -.

St'hink i there arc: some cases in I Lchb the defendannt ha5s diorct

appeal, ard Lt- as to bhc ci!"c . " AI canpch fird Title

to check U ,lt]. it ought nout to be regarded as passed vith-

out chocking that question.

hr. Holtsoff. i do nut recall c. situation in which a
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d....d.. can apcai direct 0 i&h-e •-r"re Court.

to. Wochsler. Thcrc vas such to2 aopeal in capital cases.

I don)t remember v wcther i? t was repcaled or not.

1r. hloltzoff. Oh, no, it does not exist any more.

The Chairman. WHIP we should have that checked.

hovve) have ha it distribut:ra Did we vote on 60--yes.

New do u •o youant to run over the forms, gentlemen, of which

we eavc three iorc?'

AnnS cugestion on Form 1?

Mr. Robincon. This is a form that was taken out by the

Coemaittee on Style.

We took a form and cut it dmR to Ohat scne. t< o totcrm to

be comparable to the civil forms so far as reuctionFs arc oos-

sibe in necd]_ess words, and Form ] you scc is the indictment

forrm; 2 the infor.n'ation form; I the complni)t,.

P'orm I of c1;Ost is subject to chalic in view of th, dic-

cO s ,i _• " i n th , C um nd t z.L L E , ,p i .. . _ ] b M r K d, y.n .e.d..

,ut Form rm 1 end 2 -re offered as specimens of vha% the

Colo)i ttec cn Style titnks would be' usfIul .r forit inn Ln(c

rez;}occrive Droocrc- . .... _..

The Chairmao n Ann suggestion on Vorm 1?

EJr. Lonfslur-. You saU "'in wh,(ich it was charged"'. is

churged" as -cod a •,rd there as a' could u t?

Mr. Robinson. 'Tisis :u& , he words of the actual

indictment. We did not change the words.

Er. Lon.C°00'f". " aa ' de rcteO it, . guessit is Q!

right.

MIr. Dean.. We did change this considcrsbly, didrn't w•,?

Fr. Robinson, Yes, this is the rcsult of conside.relle
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chance.. The Y- ,ju can tell the change, you can look in

Tentativc DraU1 2 anO at the& h3pOrdl o>f FoVrms that ""0t ?is-

tributoCd~ \sLLti th7 TrW"!Oc drft, ztu you V see ust what

.,,vc.rd: have obec trcen-of out

Mr. V-o]tzoff. i donlt suppOce, Mir. Chairman, it is nwccs-

sary for us to tle a vote on form.s, because they are supposed

to bu onrly i]lustrab, le anyway. We s truck out L e provision,

"h O KI sufficien

iMir, Younquis. We ought to know wh a1ft is in thcm.

I M~otOzoN. Us

Mr. Dean. Did jou strike t.ha out this me eing, "hy

shall be deemO- •ufi-ioent'?

''.y holtzoof- T?- s.mil bc illus-trative

Y'r. Dean. 1 j will ao% rcneu, my prcvious arguments. T

_Lin- i Is UScO-S>

Tho Ch.rn i,•-;, -t isn't as• bad as .it .ounK wi.th ..... n- s.]-

U 
ouno 5 l=, u± i....0 10--1 

"

nIi CatiJIon 'u.D oda

ov , we havc co-.tain revized rules here, gentl 1emn.

Supoosc w " tak uthc uT in numerical 0rder

TIe first ' 5

to, Robinson, There are tw4o that have .V on t

one whi the rsut of the wort of h sub-

cer,2_,tt-c lasFt - nd ojOr ic ]"- 
rdaLs iorn ir 

-ho 
on"

r' ~c Cnft&LP- the Vrce cuctiofs, (a), (b), and (c)

nother one erd .V. apparen-tly vas dictated boy sown -

me noer of .hce c • . .e to s .o.. kul .what r eulO cc in (b)

g- ,, I

you Ma ccmTare the two (b)'2 and1 see which one vou

pref er
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o IDoes that w±-m nocn 0 et on1 o this half~

Mr Eo ino' . ;, _. u. ! an l o_ _ ou can compare them.

Yr. BoltzOll. i think this vas a mistake.

Er. Younoqa
1 s. - o, It is not a itake. You have in

lead pcncil 5 (A).

Yr. Robia°nson. hcFyc as we have it is th ! cad penl
-C. Cc 

i

yr. Ycunquis" As , we have it where?

Mr. Robinson. in this draft.

Mr. Holtzoff. This 5 is the one we agreed uapon in the sub-

comnitth e lasto nigh-t.

Mr. Youngquist" Yes.

2 m. Eoltzoff. I think this is a mistake, This should -n

hae ee iti-u~.e Thir s a preimiar draOft.to, ~ ~ ~ ~ ~ ~ ~ ~ ~ - ,oino:a , o'tko heei am r

"•< w 1O f ci, U.L:- - " ....*

-think it s ou lC be co" e c d up anG c -" .

dist'r uted.

Kr. Robinson. Yo mean 
-r "i the , ,innh at tn,h

Kv. M~Ot ON? .. ys.tar,--r 'r'O 
•@ sqc% vl t

U't • •- .. ,_ng ,.,r.o ,-V :- (b ) -v ,ich ar cu-. on. the- sheet....

the ethcr tw., s thc c2?

ijr. hlotzoff. Thatm its rl-S-h.

Tie C>ar'ma. A jl Now may me pTroceed with 5 (?

Vr,1. Waite. i qcestion in - (a) whether we should aesa--

41.. , Q', t - - -

] utle prqui the &W01 .lnTI L th nrrrs~ .]t Chl WC G

cc- 
-.

ilai7L 

,

t 0 -0 b .h. .... "hp r s -
xir g an C0C3 AiJ. a-t1 --
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ab ruq s ..... s-,omebody else-.

! 0,1o if U, O ld rnot b "if 'the arreCst is made vith-

out a v -tant the -ro r n.&PnE th arc- s or sort C •Lei-

, _ -• . . . .. J • , •(2 ' , [ i S 9 1! uO C< . . .. . . . • ... .. L & & '

Yr. Pobinsor•.., h,., mex discu ssed, Mr. Waite, in subs tance,

-xd up 0,0eC d to_, I& iC t prc tty "- ef in ...... wayj'

.Wi 'te, Th LrouC 0c nom, is i requires th. pero. n

rL t oqeEC' f. LU _) •, C' C 2i_ U C filu ra~

MKIc te arrest to file it and it is p ht cano ma

1the complinit and< sumebod;/ e"lse could..

M Tb u That strorht outC: 
in

9, 0, a , "i -it Lss 1bVe For the peCtsoa ma'I,- tihe

ar'es- hma; decrn urs duulcs- to sSomeone Elcs"

Mr. H N The rsimLng the arrr~est woul d not have

Lhe right to make a 1laint u.nicsr, of couIcu, ho cou!d do it

nn information a.nd b'ief.

Unls oo n in position tou rna a conniaint it ha.s no

legal TrgPh to makc an arrest.

Fr. Writ, . , (Lct desoI, n , sec that he sh-ould have the

whnh n ... t a~i rrest is Dr.C resen .

So0 1 , oule 111c - havc ±inserted"-o •, , Fore tc 
D rso

1s. Q- o.. M t is all L ..

KS- 01r uV'-•f c ' tOG &U, O -o ' - (c ir li .ne" 7.Ta i those h) favor" of the motion scj QAe.

0ptoscd, NO.'

Carrco.

to, 01VIN. U0,..h a-S oti of (a) as ust aw~n?6.....

Mhe Ch2cIrmaz. 11-1- tiLsse in fa~vor of Lsh, Y otion sal "Aye."

opposed, W"No•
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,. I •I>. cLu' , <-' T on; ov ar.n amcndwThiL to

(a') whichU Ckfi Kos pot cn QE axisn shapc but adds a seri-

tot

it is the point of te potion of m- -e that was tabled

earli . t V a. .H to 5 ha ) ","No sta-,nent made by. j

KUnda inOL rr' os to Jntrry 110 Obj a offincC2 or ayntf

of thIerGothtx - , ,ie in 0 vi fCC a anio., 
•t 

i•

A 6W.cr.o' o De- MAI N th Wn rn rj.r ,Y Oi !'.....d in "-io•'a°'i"n QY] tniisc r.ulvn,.

!'r. Burns. i cco01 the Me1.

!,it. :ch lcv- C .. t.. r (, r , -cC nQ)

Th- ~.... Churn AtQrP&o (a,)?

JO - G,•-"?' S T % .. ,

..... Hill you rea_%d thatu aSa-'n , .....

Mr. ,echcl.C, it is the sare 1 ncuay that was distri-

buted. it is the first ;art of that Irojosal, th- zconC tart-,

of which Yas accepted 
ythe Conttne and the first 

..
art

Labld.

Mr. ougyuis.. it was then designat•-d "5

Mr. Wechsler. That is riCht, but i tinR i t ought to be

part of this rule rather than 5 (c) because it is a sancti0on

to enforce this rule.

Dc you .a-nt me to read it again, Mr. Waite?

r.. Waite. No, T see i have -it here.

The Chairman. M-y discussion on the motion?

7.f not, all those in favor of it say "Aye." Opposed,

I call for a show of hands. All in favor raise their
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hands. One, two, three, four, five, Six.

opposed? One, two, three, four, five, six--

M~r. Youflgqft. Did Mr. Robinson vote?

Mr. Holtzoff. Yes.

The Chairman. I was busy wrttTag out another motion. I

haven't the slightest Idea what this was.

TMr. RobLnson. i -ould lito to ash yr. Wec.sle. , how does

that dfrc-r?

The Chairman. Would you read it again, Yr. Wechsler?

Mr. Wechsler. Yes. it in -ntonded as a sanction to

enfor-n the dutj to bring an arrest Terson before a Dagistrate.

That duty bas bcen considerably relaxed by the amended

S(a).

The ... gu.C. . it t t " o s (e flt o 
. . ...

an response to nt-rrog' ul, by an officr or agO f the

Sl be 
-a s in evidence against hi: "f the

er~ro tion. occurs~ vhi'-l " the Kfenda( t is held! i'- cur d-, n

violation of 01 -, rule.

10wul 1l 1i t M the vote is so cose in suycore

of this, w - its Trrcse scope is.

it does not include voluntary statements made b the

defendant at an' tim r that is to say, statements which are not

made in ros•... to _nterroator b; an officer or en-t of the

Ooýc.ve r. f i-ent. it does ]not exclude stateoments of a-eedati

G o C n 1•.~ 5C rI e 'c c a- 0 -"•a tcr o r,' t n n '•±5 fl,

VC b to osCb sooreone other than an a-•mt cf the

.... r K-- that- i ,n rroSatfon .. ..

Th ird ., it does not e.. .... .t..... .. 
i re po n to

.nterrolations by *-ent ofr the Government if there .....

viol.% vori of the duty to bri . P'_2 before a ..... rt-,
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Tv CMrmn Al 

0hs 
in 2avor ss "Ae " Onpscd
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-17_• ,;• • .. 1C CA IT an D. IOUi now] o ut-h ar .not 'ion?

P",:,• • bod ,ll - . A:.c.

TIC C-. an. 6 ( )

iK, Wec•ler p,, Chairno, I would like to ask why--

DUIJ, (Iunc i~t j u* st a momenlt.

w Passed on a1l of (6) exucciF 3s (d).

Jr, 01tz2 Ghl - cs. - N C

Hr. Y'u1 it, It ,a 0 A (d) that waz to be revised

PS'. ho zoff. Yes...

..... C .... harl (t) wa.ms to "bc .cv:.s~a, wasn't• it? "Ju;s:ti-

fio""l of Su' rtuetleU

EP. -Younpqut,. (c) as it r iri 7•- nnca :'CaU vas

stricken entir;j- 2w th&t (d) becomes (c) an ndas buee re-

% 
, iuU L7I.

And O~I Li woul Khe V- 1~ th >ReporterC 
s ateto FY to th

fact that itn- r r,,ing (a) some of the chanrgt'e t were ma.dc

( ),) think, it is.

Mr. holtzGN-. 1we]], the .... thisi is rceco,~n AE.: ,., 1,,<

oup" IC,cv slo-n of ,westE.,? na's MC:ObLK ,.

1I. YOUrqui i. IC should strike out , (a) -in te now

draft because tat is different fom the one •w ope yester-

day and we already have our not- of the chaFlc

r. U-ol ,,o .f , We SoCtd it 2 lhC]y, W di d n _oil

that.

The Cr4iS o. * question is o 6 (b),

I I. Youlqis lb- (b). Ner wa noS TePv is:lo to br nndcc

inj,,, L, o - "

TheChrrn. •
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Ell

Ix -, C eY- b, COaJl iOn, udc."2ir the rule .hrerc arc t=

Ovisio in ......e Co , t I - hiom about, specifically ae .linL:

wOth ai s ors Fn •ec.C ,D-j T...e 18.

So'_u•c-ti-o-, 59........ 
roison

St C- A m 1-•) : • ~ ~?• S] .(l•C .. ... IC'1

o - c bail p;rovision for capttal cases.

it allows bail in o p a cases but rovidcs that it may be

bta .!occ by, Cure Court i-ctrC 
coturt j sc e O

an L -, I a•o be 1- a

- arb of this rilF

M.1HO,. Mr Wc-r-,e, yt~ u wi' ll rocaP f.hO5 wc•- ye~•-(;

% Fr , WH AT Wi rule, 1 think we a y 1 hVCi inlotderLt

I thinkq we stul takT xs CUmi ednt wan t

chg it. iO~t sem t --, aJC ufjflic thinp to0W leave on the0) hoc

a LC OUTI~C of 1I prvsons as to Whnýlcau. b ,Whc a

........... an y] to %, ia the t ith n> 7 ooho ?-C

T t o', VO 1 . 1"uiC iot .

Thze proviou s are no compl itched and I 
mak ri thos couis-C

tion that the nxotE law becane

01OCC' C)) u'•, - ,=4m
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_it c , eodjed in the rule.

T-ie Ch ..r... lour o•0Io, _is that , e embody in appropri.-

ate sectioens the c-.ist_.n law sow when bail may bc hnd?

kr. Wochsler. Yes.

Nr. Burns. oesn-t that involve the rule permitting

magistrates to fix bail?

Mr. Dean. It does.

• * Burns. Well, 1 am in favor of having Dagistrates fix

bail.

Mr. Wechsler. i had not thought about the substance.

Kr. HOltZOff Under existing law the magistrates fix

bail in the ordinar. run of cases.

Mr. Wechsler. But not in capital cases.

Mr. Longsdorf. Those statutes referred to by Mr. Wechsler

i thinh are substantive law, inasmuch as they give the rieht to

be admitted to bail, and, of course, our rules would only take

up the procedure on part of them.

Yr. HIoltscff. jot think that is subrtantive law. i

thini• that is part of h procedure in the case.

hethr an offence is bailablc or not, 1 don't thinh is

substantive !an; ?o you?

Mr. nedalie. yes.

Hr.ioltzn•ff. I should thinh that w€as procedural.

Nr. Wa ite . TI Co ' j-ut on makes certain offenses bn]--

ale .

Lr. Wecbhsler. Well, I do not call that substantive.

Mr. Waite. I call that substantive.

Yr. haltzoff. Most of the provisionc of the bail rjghts

are -eroc-dural.
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T.th-.l that ball was procedural.

hr. b~ou:•gqui2t hudt:.] nu.. .

The Chairna,-,W o profs Wechsler's Motion spcondcd'ý

Tho Chairman~f. l•:s p,•o_,e Q- vo ch.... -c t •* O OML

:., -• z-off- second it.

. echsler. it sores to MC t",, title of Rule 6 has the

essence of TropriCty.

It ough• to be in MuY( o

The Chai rman, All thoe .. i. c n fMvoe saY "Aye." CPP.,"

Carriecd.

1, oattcr Is tn bec Mferrc" to tMe Co:i1tc on AMl

Tor .T , •lt,,f2 or powur to .. . .t"

r... dio is to spy ¶Defendanft

M,, yfoun qutst All you nccOV.0  b ....

nay<: be admi"tted W,, balas_ proi byW.

lTr. Robinson. Lt us oo it aOo.

The ChairMar. Ta o•so w•fks0 hAS•n .. t.-.

Ky. Wc-sl-w. Q notion is oGat the iaa be out in the

ruleo i made no motion that the lan be changed.

The QCha •rm-ian. Ty toouion is to incorporate in approprite

sections the exiti3 CJc aw

Jr. ,aitc. ir. Chairmanr, if you Set bW72 to 6 (b), I

thl.nvh you said what you di not ruean, 6 (b) as it i_ stated in

this nay 
it wTas adopted and approved before.

1r, S: No, it is not.

The Chairman. i unlderstand not. As adopted it i 4 s-t

forth in the origin'a draft PRs Montied, rhich struck out

several- lines.

Then ,, also add tOnis provision. I had -ip my otPe that

e added a pro vion for no bond or undertakdng unless the
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suroet•- -ms to bo ouai-fied-

Thc C..aLrm&-a. It vas an ado:pted in the old draft.

PlO. waite . A], Urit. I just wanted to make clear that

point.

The Chairman. i'o0 7e co:me to (c) in the revised forml.

to aie Ta is jus as wO aprorTved i t, is' t, in

thM othcr later rat

tyr. Hobin~so~n. Thnt ir fiht.

I.Sety'. i rove its adon:tLon.

W~. aitc. Socon.cd.

The Chairman. All those in favor say "Aye." opposed,

Carried.

Now wq pro0 d toL theC revisi on A ME 19 (b).

mr, Wechsier. Er. •hir- n may T as a OE.= n0 aboUt

19 (b)?

The Chairman. Se 1•*

Kr. Wcchsleor The qu on is, how, is it envisaged that

,i ', rule woOlC qpply,_ I it wo l a to cases O ui n1'-

2: kauo?

Kri•. Ho] zo. T M-i t i w%,, ~ ] .rould a!pply to the- ty e oi`

offense.•

r. Dcan. i-n certainly should not aup ll to the type of

offensc.

if it ic not ma~de clear enou.Sb i think wre shoul.d make :it

c c ar.

Th Ca-M1isn't 1i clear that it relaters r•locl

to ihfo type of evidence that is definitely locateod in time and
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gl5

place?

mr. Waite. That is about al! ,ou hae an alibi on.

Er. younaqu2ist. • es

M, Meoalic This is a. very incofect•v- Provii on.

-W1t prosecutors ar interesto in. is getting the names

of the ntTr5tesscs.

Mr, Robinson. Thr Is3 very bOiouS opnOcoPitto to t"is.t

rcouiremCnt, of coui'rs, Er. ,cdalc•.

Your Few Yorh -tatute has that o requiremenOthasnt it?

,r. :iedalie. Yes.

1r. Bobifsol0. AnV that is the source of opposition to it.

it was the feeling of the co1•1y7L"ttCeC-that was the worhl of

the subcommittee last night, I bc~evc--Or. Dean, Mr. Young-

qo st, Mr. iHoltzoff, andi I, I cve, wcre> ap point d to con-
, s vr T '-- r 

4e• 
v , 10 o 2o-t-

5S d-cr it --to just .asv . ...

ampndcd it, not rcquirLn- names.

Mr. lloltzof Ater all, u Iu o of alibi i to g

th.c Gover!-rýent an op-optunYty to Tnvest- .to te favc alibi or

to prepar'C to M w it.

it does -cew to ne that -rha~s i .gbt bo asing too

ouch of the defendlant to ivC the n.m' of .Ls ,itnoc5sC.

Pr. Mcdale. T. ,- do in all of the alibi statuc. I Vnowo

of, Don't they?

m;r. Holtzoff. ho.

Kr. Medale. Tho New York one does.

Suppose you are charg-ed with a prticular time and place

aond the notiC said y:ou were on thu •ar.o lyf. - rld-

HAW.... . Anothcr thing is this: It might be unwise

for the Governm•ent to d'isclose its witnesses, because an
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unscrupYulous defendant mnight obstruct the witness from being

oroduced at t•e trial.

1r. Dean. T think it is im•i1optant also, hr. Nedalie, to

i .ew what witnesss jou may call

hr. LIedalie. it is. That is one of the obtections to

the whole procecdure. And if it is to have an, value, thy want

the names of the witnesses wilere there arc witn, csss.

Pp. Doan. Nould Zou be p-rclcuded from using a witness if

you did not specif, in -our notice?

hr. Robinson. it was thought the parti• s might Ent to-

Sether and exchanlec further information, but I will go along oi

this draft on the noint--of course, Mr. 1edalic, if you as!

for witnesses you do nave opposition from those ,ho claim yeu

thcecb& force tho defendant to disclose his case.

Mjr. lyledalie. You say thore are 13 alibi states?

Mr. Robinson. Fourteen.

lir. Icdalic. how many have the witness requirement?

r. Rbinson. -... I thinh 1 cao give the answer now if you

vent to wait.

Mr. furng. i the defendant has sought to make the Covern-

nont par-icularl-sc as to the time and place of offense, he may

irvo.c this rule, and then, ,hcn th,, covernment ha. complied

with it, he ma-, then rest and refuse to tell the Governmcht.

And the only way he could be taken care of vould be in the

sentence.

Wr. Dean. I think that is a definite pcssibility that

1<ight happen.

Mr. Robinson. It was not possible under the one that this

supersedes.
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1-, bu•t tterc is &nothey section.

ji2°. _r, .... '~ -_, .... 
'. cilth•SC C I

If defendant IAC n 2ervcoticc, 1r. Burns, ther hc

NOUi. rnot be a& Q0<,C -10 " intr•oduo ce Videnc unles c bows Cood

yr. Burns. Why n o t?
.......... he nas alreeCdJ a& c3 th? court

yr,. Dean!. Kri. Hc,Itzoff, ha alrca

for the order- e " as Eott en tuhe odr has Eott£n te

C(ovCrr-:eflLnt' .. f.... 4• -o

judre Burns .. ....... abut ro 8, at that point, the

Icr an the Gtof vernment t the information.

iAf 
aU• ON t.c-

Mr. youngq'ist. He *the 
motion but he docs not carry

. Dean'. it As a lcophole.

yr. You That sh-oulC be cdOse.

lot. vOl ý,O7.' It MOO be closed.

*, II i'. it hu1 ilLt , cd t ilOW w± what tiMG MO

..... u rn s . b utDOL i cz i a sou m g b e t o p bC 
....

ur..

dova an a bill of patcularsC, vM'Cti -is rC PO OLPO

Snx not njV it is a 1001qwle which is not Ustvrable.

Dean . i i-v Q<7 th dflnac w-1- PAYl 0uitc a lotj

NT. Burns. on yes He woul C v toV be fCairly CIespe

ac. tC may TM~c PtC tioP thait "I an2 Co' ''r thT'ou[fI' with

thi aibi pro Vcedre-''

-p~ ~~ ~ , 1'Výn~~0 ' Iii. ab P IhThr

Nr. E'ol z off 2, rih L 6" ucP UCJ (td~ ou( t to p~enalize
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bin for the taciCs of hi: counsel.

The Chairman. Fe Is very li1ely to, however.

ir. Wechsler. WWIs is the conscou.cnce if the proof does

not conform to the spccficaulon?

Kr. Dean. The Cov-rnnmentr proof?

Kr. Wechslcr. Fach side.

Kr. Lobinson. in an Ohio cans whero they did not conform

to the oroof ho wos seat to thr Innitcntiaro for overal cxtr0

Vhas ocrjupcd himself

Mr. Durns. ifyou are . oin to look upDon it as analogous

to a bill of jarticularc-i don't think there is any sense0 in

proccedihiF on anj otheT basis--

ii. Youn{qugst" T think it is binding on toe GovcrnOCnu

as to theb tic and ?lace.

Er. Burns. i think it ought to be bindinU on the dcfcn6-

ant too.

Ir. ioltzoff. i think ve ougit to aimnd line T5, and I so

L1 OVG, SO as to ziiisCut, --'c tE word "'vulc in lne 35 "o

.....to vc t no c. ' 'h e t • d A ve cue'

noticU"..Or, ..r00 iTO on thrt should be.

'.-. Dean. That dcn no ptc M

hi . Robinson. c tO a drCoe tf tarmn 
that T thou-h

you could add.

Wiould you bc will in- to havc tour craft amncned to provdce

tnat at th~e tins- the Gooy& wnt Eive the NfefCdeilt spec' fi o-

o soa the the doendant in turn shall

tio ac7[ tos time andq• tca ,~"e••}

give the Govern-mlent specifiWc Hu and place?

I'r. Dean. if ou feel . .. neccnsavy, 1on obJc-
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Mr. you qU- , it says 1 .

Pr. Robinson. , Ton.'t thi O.r

.. ... ay. and the .Mend -

ant nover givC his ,form aton.

* - ~ fT L' h t he C( rr' ent h a to c l a m U

1 r ±rC~3 1f~'D Yc') jmpl say, "ho shall propt.'

r,,,. y lt off. " -y ou cwQl U', h

-, prCi.[l hobinC on.'- It- co,1 ..... .n ili t h s " ti e

;,r ,oN TC h.•i Gov7n F-c eo

,,,,• Bobison. 3W CO] arc W1rovA , I thinri thz it

0 r eq ur e s~ E' F' z" (u i n thc natur J cO yI~ r e tr iL l co nfreI r ce

nr. Wa" c M ,ondn 
has to have Lim to-c w

..... ./4 en gt oi R f. Tfc c n e v hi>,a , cc n--,

CC Ci raid - t-

~jflCY' ~ V~~~~
1
CC ;'-v~ q( p _rjCC o rI W fl C',-ul

my. urnc......CO 
-,lo~ r or ir~. % A t c f's- indi aou

c .~CZ ¶C'IC' C C flI3

t. o,,,- tht y<oud insert a cl-n n c - 97eoh t lit this.. "• .. ...

yard. 
."--,ic" onr lin 75, "-,7 i ý ,01 C W V & o ol c ,rr c .

-,]• 1 O 3,2 CO , . ..
Ai] • ..

g -ciy h plc vt'- he prwc. CIP t ivc _ hs bE VasC20- th-j- 
-yw= YdIby- tC

CC " t.. t.... " c"" c Cof 
O"r pa r T ( r a im t

Po ,• on) .... " smnz of W W ' "'un 
b; t r ii•t oC..... -h wO 1 

& : "I z,-,O tr1ra `C'I

no, ,---,- -C- 
2n 

o To -- i t o t Cwi np of -
,'-",C-O1-".% 

]_ i e • . . .

-" ... OrT" r 
CO 

-"O•' : tI

-- •" UJ.C d " t, ;- u 3 R - C...."

•-: ,.f~ •). -,•... , .- •,•- te 77O~O IC £ T3 t~i, o rg -5( s 6 tTflC -, > C '

. . . . • , --- ,-, ' '-"'i u: ' " • l l • ] u b o u t a1 2 S C' ,. _ . ..., 0 -'r 'u d,
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-t what would tic
i c m,.': Cs a, motion. i'huCII ther iu'i '' ,

CoVCir v'Len1 do?

Should the Gox I1 f c ...... cny where the bar']cuobberu

occurrc a

D urrs. * \Tol-IJ-1 , LUhC GovernneC11 do ncth'Lfgj an y'er~t

ThC- Govtrrmcdo wi.l.lh 
n 

say "W v, a.w....

This . a condition for yar. r c r the 
,fivif 

l. of alibi

low, if t1~C.• " c U-s not to y along, it

' " N1S tOiC(l. , C 1L. u t rule do ±v c e p "; 
anc

the ~ ~ ~ ~ ~ ~ .. ... •cn~n 
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-,-, a ews fti rl e not Vin
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de¢c"' shalu.l bal l f ]or anorder," and I assume an ercer is
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I - urnE . o Is Q Nt but what are -h- san cins i.
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1Eýr. Wehs~?ler Wel l, thr apr nLCII DraidudC nn21 Cs it
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I U0 ~t OM2 Ink y'ou need' to worry3 abouic
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tiof on the motironl as

oiyfn{,. A!P those inofavor o t'he rule as axner-dr

nO-ioOseif-, "NO." Carri,,r.
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have a co a iete redraft of It?

The C h airm an - ob u .... 
".

TKqr. D e ,, I I t iL any help a .out e question C f contina -

ins Conspiracy and 'itu&tons of th-at type, it migh- cone@

he Vise to 1SKC a Y ucci In the footnOeW

j~ir . yournsqx- O . "

1h rIn WC have a WA ] jm from judg-c Crone in

ThLcb he rca ret: his inabilitY to b, hem "I reason Of 111no...

bUt KO ,aiCG ra s ",u tl- o li a-s to Rule 25 (b) th at I VWC 11A

tocaltole 8,utCV L yOn of th" Co- : ntte.
t h call to Un bihcther in a capital cas-, Mven '•° Stu-

T h oL q uc s t-'-

Speud U & urj Of !CEO than twelve

,lt,,~2 ~ff I thn hj3 udge Crone DUst have in rmjfl( a

very old ye wo yoeh case where it wa- hl-- that in a capital care

t •...fen.. not U,,,.valve 
jur; trLal or consenlt to be tr!. '

,, a jury o "1 twelve.
.a j u a Of the ... either die& er beca. 0e in-

in that casc oe .. tejc

ci in ic oour"se of the trial'.

Tho ..... ntc o uo or- •,c • on vith elever nur~rs•
The dcfcrndean- Cosne to

He Vas sentenced 
to death, rd the conviction vas reverse&.

t T ~•~3~3r ... s Cio brcall iot, 1,
YV ,-,tcas ha been di salt[ro(1, ac. I......

iuny 0 W s - - " 6 it Vas al'3 1, If I .Ismke not, dis-
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Kr. ]oda.,-. e ,-*

The Chairman. Witb pleasure. W•e will s tri]c out all 1e

can.

1 ..... 1xdaljc, " . t was a~yroved Wesuerday.

Tic Chairmarn . That wvuaos a•r.oveo- ,esteroa;. All -h

5 (b).

Yr. ,etdalle That is the part C Cis. done over and in-

cine~s the orig aii0 of (c~)

Mr. holtzoff. Mr. medallie, is it nccessary to linit iC

to an order to sLow cause it i notic, you k.now.

Mr. eioali.. The noticc mutt really com from the ceert.

ThC indtvidual cannnot start this.

,!'JT • rOltz 0., ... . A-1 ..... `;

tr. Longs(2 -Hr Chairwman., i seC wnhat I decm to be a

O!S oh 12 vCribel erroy t - in l 7: "in an action" i Chin?

should bc "A n any-, a2ctiton''.

Kr. edalieo it eosn'%t maŽke any differencu, does it?

Kr. Lonfsdri" f. t "night not, but 1 thinh it is stronyv.

Mr. Wech sr Why shouldn'
t 1 those words go out, "in an

action or prece'Cnl-'
1 •

vr Long r. Yes, I agree to that.

Mr. oedal _

Mri SurniV MV ub "M r.. a .ttorncy especially assi{shed

........ .attre assigned thereto"?

tor *,iE daolo, That is all ht. -I dentt C hinh it rmav'Ics

any differencc Y oL want "ese•% .]. ly" , do jou?

,y. Burrs. "S£ . • t fact , . .. the private

i'O vidO cl, all m•eZ• eon 0h1 > £ Ž motion, canto Ot--
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mrcNdslle. Id, can"'t, do It unle•ss AhsesEnd

t -hinh is the corrcct

nr. ro!lZof" I move h aCcyW-ion of this

Ia vounxouist. st a moyent.

'r. r oltzof. All r

M~r umns y "Oil theA'"L C 1p can in, "i 
KeCalia?

t1r . y1.1 la ,! Eie y UCX" c y . n, , and parW >.

" such ncticc 'cn j _tutg 
the ti-c and place cf hcari-nS shalt

be given by InfoV•fra•i 1 on fPiled t/r Untrod CtEtcs attorney"

I tbiLnh there should be a rrov-sion, Yr. Hdl, for

she service of the? noPCt.

I, . Robinso n cosCs other themr th- one ,fhcrr it

w-MIb, thie court irn o couirt.

* - zof'f. Wel., you dcn't serve thp', ifrmt ion, do

7ou?

Yr YOUQU -Vt ,o, no. That is the , int saIl there

should be" scrvicu Of the notice.

jr - barppens now where an information is

flicd? Doesn't an or0Or to svhOo• case issue ba. .... th .-

forytation, an? the defondant have a chance to answer?

C, s e

, -jotAil$'u, isn. f YOU sac.j- iTn line p ."P!rosecuUed n

Potic ECO62E On the ygoi c h a ,,cd', tha t mwould U1tc carO•.

&11Il of thorc ]L-Wis•

• tfl& CK 4. IT" a, constitutcs tic OsIce, notim ci>

In the net Yuca•sot "-

CK C S, to• A CV C.a 
us-,; -h in f ... .
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tou j iit jo it, ET 1r. 1cda!io?

The Chairman. ...r. seems to be sone gap here, doesn't

.her. "' oLi cc -T o -h al be &Iivcn by order to show cause,

.I.t& statc attowc; C! on, attornci7J

informo~tion file by .... UM

asset LeO tb0J2ctc"

Do.Burns. 'od it read "b: an order to show causc

bascd up.?on an order of t court, infcoration filed by the

unpited •ates attorney"--

lr. Eoltzo..... The order to sho. cause i- an order 01'

cur i s te .•r 'If court whicbO gvcs bin the 07-0-

... T hurrs, Nr ; t it is en ordecr for notic'.

Rr-.• Zurotic l5o 
--.. .

IT. Ii(,_off . 'ou don't, Siv notice by information.

V,. Kedalie. o, there nust be a docunent tr-nswi ttUi.,

t.r information.

The C •rman. ay I suggest it would be easier if you

brought the last cart of your scntcnce up toward the beginming?

Mr. ledalie. Ko ,ould you do that?

Tho Chairman. "Such notice stating the tire and place of

hearing, shall be givcn by the court in open court i the

presence of the defendoant or"_.thOen bring in all the rest of

this, ,bj orer to show causeO", and so forth.

Mr. Youngauist The tr-ubic is, you .ont provide this

c.vce or a tho se instrument c -t--body-PF a notice on the

person ohare d..

e e ay,- "sball be Sivrn- by order to shov.

cau 5-

cs e'r, ounTquist. it is u. th oerect to ShOUT causc, but it

is no! on the information.

-c- -oo "n n_0hy do !oVu >avc to have an inrfi.atl•Ol?
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M,, i(cchlcr. WLor4 doc es gC t t... ordcr t show oaus..

.............. Bw afda-vit-

P ' I C [ cL© C * -• Av- l£9. L$_ .... '~ ' ' c A j l " 01 ) 2 ~ 0~

DI" 7%Cdal'_c. WI-V :LOU1d a privac's per~son procccd bý,

I'00 -L
1, D 1 4 1 p

1 ..... we' --r•,, to exclude th~at, then,PCoCn" vP

O w C" aI. .a- 
Ti n i"-s 

oCu

Do."' 
11, 1,-- 

''o 

sh'~-~'''r o w"1  caus ssc d n

court or- O an.LI r t p L O' sr -- )srucd by tie Un•te•- O atc-

rm - 1 , TO

OUi_ ,30lll 
cuc.OS "onb 

,n 
i c t o O C

.. .. -O]ý L, .... af iav t lmn a of DO = to A m£ cause? 
Z

Thec Chiron Yo-,, havn' bruh n c odro
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bailable Order of rc't filedocL the United Stat•o attornqy

r an atto~rned 
thereto by the court".

or bp an attorney no".---

Mr. Veda].i- Let u, start in all over again.

"by court In open courtu"

,__ 'y order to show CUse-"

Tlet us s w..t =... order to show cause is based on.

, '". on b-, the United states

yr. _otzono. 5ssurd on appr--]- ID

attornP' or an attorn•y =s.p.ed thereto by 
the court.

r. G "alie. An attorney ought to be able, on filing an

affidavit, to get that order to chow cause.

.. hat does he need the assi:r 1net for?

Nr , -oltzoff. thinh you don't want "an attorney of his

own motion", do yo u?

U-Ir. T~edi • Why not? He cannot start it without the

court jnn an or'der to sh2ow cause<,--

The Chairnanl Wouldn't t , iŽove.- sequence be--

M r. *c dalic , .... the c .-t signs the order to how

cans, c,- -,ien the court has permitted t::me inst.t uto of

-yr"''- CdO2l 
O

tots- p -•r.oace-n. byf hi..•

if is permited, vr eda , won't it be

nia n po r s.....or an- attorneyv to be tbe moving part ?

Kr, Mach•,in • -Tee
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v,•Il be available in• about hal an. hour
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Stould be to o<b -aenb MD QU•, woith.ttJo r-espect to Our worl
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CINCI.
f isifyuhv

Darr3 . The Chairman. Well, if you have these here why not dis-

3: 30pm

5/20/42 tribute them to everybody?

gibsfl-l
Mr. Robinson. Yes, I will.

Mr. Youngquist. Shall we just look at them and return

them to you now?

The Chairman. Yes. I mean, just to get the style.

Mr. Longsdorf. I think we all remember that the Civil

Rules Committee published more than one tentative draft.

The Chairman. As I recall it, they sent out two succes-

sive submissions) did they not, Mr. Tolman?

Mr. Tolman. There were two submissions, and then a final

report, which was just circularized for the information of the

bar.

Mr. Robinson. We have a good many more forms to be put in.

Your Committee has kept us busy working on rules. NaturallY,

the notes come afterward.

Mr. Burns. May we keep these notes?

Mr. Robinson. Certainly. In one or two cases some of

them are based on one or two earlier drafts, Mr. Tolman sug-

gests to me, and it is based on experience.

it would be rather difficult on our committee, as it was

on the Civil Rules Committee, to have all the notes of this

type prepared the week after next, say, or something like that.

It might take a good deal of time, but there will be an average

coverage for the purposes at hand. In other words, the last

word on rules and notes will not be spoken by this Committee

for some months to come.

Mr. HoltzOff. You mean not until we get the reaction of

the people who receive the drafts?
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Mr. Waite. Mr. Chairman, 3[ am bothered by a problem that

did not occur to me before at all. It did not occur to me and

would not have occurred to me perhaps, except for a little in-

cidental remark of yours a while ago. I would like to know

what the Committee thinks about it.

There are several things that I think ought to have been

included in the rules that are not included, and I venture eo

say that that is the case with other members of the Committee.

expressing my own desires at all, because I do not

know. Would there be any desirability or impropriety in my

attaching to what goes out, not exactly a dissenting opinion'

but a suggestion that I think it would be desirable to have the

bar's opinion with regard to this, that, or ther proposal?

The Chairman. I see no objection to that. On the con-

trary, I see a rather substantial Possibility of gain.

Mr. Waite. I do not know that I want to do it or to work

that hard.

Mr. Dean. I was going to say there is no reason why

professor Waite should necessarily make a list, but I thisk that

in any list that went out representing various subjectS, his

suggestions could be included as things that came to our minds

that might conceivably be in the second draft submitted to the

bar, as things thought about but not referred to.

Mr. Burns. Refer to it in the notes and refer to it in

the Appendix.

Mr. Dean. In that form it would not take the position o:

dissenting it to the rules, but it would indicate to the bar

that these problems were there, that we were aware of them,

that we chose in some cases to abandon them, but had not made
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determination on all of them. In that way we might invite

comments on some of these unexplored fields, like this pre-trial

coverage, exchange of evidence on both sides before trial, and

many other situations. We might invite comments that would be

very helpful-

Mr. Waite. What would be the mechanics of that for me

or you or the other fellow who has some such idea? To send it

to the Reporter with a request that it be included?

Mr. Dean. I think the Reporter right now, with perhaps a

few other suggestions, could make a list of such matters that

we had suggested.

Mr. HoltZoff. I think it would be better for any indivi-

dual member who wanted to have any particular suggestion in-

cluded in the submission to the public to send it in, and that

could be put in an appendix.

Mr. Robinson. It would be the best way to answer some of

the problems that we have worked on at each session.

Mr. Seasongood. It would be impersonal. You could say,

"The following question was presented but not deemed proper for

inclusion."

Mr. Longsdorf. Mr. Chairman, I dare say that each and

every one of us will be interrogated or invited to say some-

thing at some time about these rules. Is there any restraint

that we should impose upon ourselves as to how much we shall

say and what?

Mr. Youngquist. I would say no.

Mr. Robinson. I would like to say with regard to what

Mr. Waite says that I have some proposals I would like to put

on the list, because I have been turned down on some
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suggestir. youngqust. think it might be well to withhold,

however, how the vote stood on any particular propomthin --

that is, that it was 7 to 6, or 12 to 3, or something like that.

tt r. edalie- Do not say that. All you have to do is say,

when you are brought into an argument and getting the worst

of it, "That is what 3I thought, but the other fellOWS thought

it should be this way.t

11t r. yso ngqulst. That is the perfect answer, but I do not

Iir 
denq i~ h t ai S We should be like the jury

think we should divulge the detail 
s h

in that respect.

i r. rongsdporf. ay I say that I have been overruled at the

ration of16t 1 here, so I would be in favor of that.

rMir. Wechsler. er. chairmanS on the motion before the

house, I shall have to vote in the negative) and I would like

to state my reason- verybrieflY I think it would be a great

mistake to lose the benefit afforded to the bar of the work

that they plan would have been done during the summer by Mr.

Dession and others, working with professor Robinson.

I do not have sufficient assurance in my own mind that

these rules can Possibly get in congreSs before the opening of

the session to let me feel justified in sending the rules out

for comment without the benefit of all the work that can be

done 
on them.

think it must be kept in mind that the literature on

this subject is very thin; that the Reporter had to start with

substantially no literature to go on; whereas in the case of

the civil rules there was complete literature to constitute

the basis for the initial thought.
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saving to choose between sending out something that I

think is less than our best, for the sake of speed, and, on

the other hand, losing a year in submission to Congress at a

time when the country is at war, I have no difficulty in making

a choice against submission. 
I do not think this is a particu-

larly propitious moment to gain the attention of the bar for

these rules in the way that I would like to see their attention

gaiSecondlY I do not think that it is the best way to get

consideration 
by the bar to send out simply a set of rules

which represents our comments on the basis of what happened

to be our particular experience, rather than to send out the

finished job which from our viewpoint represents our own best

view on the subject as represented by the criticism that comes

in. I think the best job is to be given to the Committee on

Style to do anything on the matters that have been referred

between now and the date when they have to go to press for dis-

tribution--

t r. 5 easongood. practically all that work has been done

and submitted and passed on by the Committee.

Mr. Wechsler. I have no clear recollection 
of how many

things there were referred that have not come back.

Mr. Holtzoff. 
Have you overlooked the fact that there are

many bar associations 
meeting in the summertime and that there

is an advantage in having their criticism at that time?

Mr. Wechsler. I would rather get it next summer, when I

trust they will meet again.

Mr. Dession. I can see the advantage in point of time in

getting it this summeer, and I have been trying to persuade
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myself that it was ready for that, but : think you are

tic. y think it needs testing for completeness and testing for

coherence and a general checking over before I would feel com-

fortable in submitting it to the Court for release.

The Chairman. I have the very unhaPPY feeling that if we

work on it for another year and we then submitt to the bar

you are going to find so many thing suggested that you will

have to Change these other suggestions coming in, and you v

be in exactly the same position that we would be in if it went

out this summer. I cannot see why the work of checking and re-

thecking could not go on this summer simultaneously with the

u tand the coming suggestions from the
lawyers of the country"

lw r. Dessionf t could. The only difficulty is, if I am

right in thinking that it is not tested to a point that would

make me comfortable before we submit it, is that the bar won't

have to react to what we want them reacting to, and to that

extent we will get vess help from their reactions, L think,

than we would otherwises I wish I felt it was ready, but I

just do not.
Waite, I cannot think of anything in these rulesth

what ~ theaecsin

i would vote otherwise on, merely by knowing wha

are and what the law is. l4y distress about all of them has

been that I know so little about the practical ends of the

matters and the practice and what the bar thinks- So that MY

own impression is that if I had another year to work, I reall}

would not have any better basis for etherminind than I have n

but what I really want is what the bar thinks and what their

experience 
has led them to believe is wise.
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Mr. Orfield. It seems to me that if we wait another year,

the war will be taking more of. our attention than it is taking

nlow. 

btIwudlk

Mr. Seth. Mr. Chairman, I have to leave, but I would like

to go on record as favoring their submission in their present

form and authorizing 
you to submit them to the Court in such

manner as seems necessary and appropriate.

The Chairman. Well, is there any other discussion? We

might be able to take a vote before Mr. Seth leaves.

All those in favor of the motion say "Aye." opposed,

Let us have a show of hands, because it is a very impor-

12 tant motion. All those in favor? Eleven in favor. Opposed?

Three. Eleven to three.

Judge McLellan, I know, is in favor of saysitting them,

and I have a telegram here from Judge Crane that says he is,

but I doubt that it is proper to vote them in their absence.

That leaves me, gentlemen, very much in a quandary as to

what we should do.

Mr. Dean. H1ow was the letter to the bar worded, so far

as explaining how tentative the civil rules were?

The Chairman. it was made very clear that they were sub-

mitted without approval of the Supreme Court and solely for the

purpose of obtaining suggestions 
which would lead to changes

in a future revision.

Mr. Waite. I am right, am I not, that they would be sub-

mitted by this committee and not by the Court?

The Chairman. That is correct. The Court simply author

izes us to release them without even a blessing.
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JAr. Dean. I wonder if it is indicates that it is simply

a tentative draft Of this committee?

The Chairman. That was done, I believe, by the civil

Rules Committee.

14r. Dean. it is the first attempt on our part, on which

we want the barls view before further work is done on

The ChairmaneOf course, it means if we do not do some-

thing like this we will not be able to submit the rules to

Congress until January) 19*4"

M4r. Dean. I notice in this submission it states that the

draft has not been presented to the Court, but that permission

to print and distribute 
has been given, and it incorporates 

a

letter from the Chief justice relating to that.

The Chairman. 
yes. The Court is absolutely 

spared any

responsibility 
for it.

1Mr. youngquist. And I think the Committee e -

tected to the extent that it needs to be protected by the state-

ment that it is a tentative draft distributed 
for examination

and comment and suggestion.

M4r. Dean. I think that should be done with as strong

words as possible, for the reason that what we have to submit

is not a finished job, but because, I think, as we stand now,

we are in a little bit of a rut. We have gone over it and over

it and over It, and we have not got the fresh viewpoint that we

may get after the treatment from the bar. What I look for is

revival of ideas.

Mr. Burke. That represents my vieWS. It seems to me we

have nothing to lose and possibly we may gain something in thl

way of suggestion or advice or criticism. Since it is submit



g9

in that fashion,~ it seems to me entire1y appropriate in the

jine of work we have done, because if we meet here in three-

month periods from now until next year, we will be precisely

where we are now. I could not disclose how I voted on these

from memory) when it comes to that.

4r. youn qu-St. If we were to continue the work, I would

have a jittle difficulty in deciding where I could go from

here on the rules, because) as Mr. Dean says) we have threshed

out every problem that has been presented and we have reached

a conclusion as to what should be in and what should be out.

perhaps some of the provisions could be a little more

adequate and polished up some, but that is not going to

interest the bar. I would feel quite differently about it if

this were to be the final draft.

Mrr. BurnS- Mr. chairman, in the first submission of the

civil rules did it contain notesf

The Chairman. Substantially 
in the

have been distributed here.

Mr. Dean. 'iere is a copy of them, if yo

see the form.

Mr. Burns. yes, I would.

M4r. Robinson. Of course, the final notes accompanying the

civil rules were made after their adoption' Mr. Tolma n had

quite a good deal to do with that, didn't you? you worked on

the notes in the civil rules after they had been adopted and

promulgated?

14r. Tolman. yes.

Mr. youngquist. Weren't the notes that went out n the

tentative draft to the public different from the notes that
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appear noW?

Tp e chairman.Very different. This is a preliminary

The Chairmian. 
bl rn- YUwl

draft (indicating), with the rules in bold print. you will

notice that these notes are rather brief.

Mr. Holtzoff. Both the rules and the notes were consider-

ably changed between the preliminary 
draft and the final draft,

as I understand it.

Mr. Robinson. I would like to raise this questio bn-

happen to be on the firing line, so to speakc between the bench

and. bar. I receive many co mmunications and recommendations

from the bar associations wanting to know when the rules are

going to be distributed" I got a letter from a prominent lawyer

in Chicago wanting to know drhen he is going to receive a copy

of them.
There might be a question that the bench and the bar are

going to wonder if we are keeping good faith with them if we

do not publish 
them.

do ir. ypungquist. All these bar committees have done quite

a good bit of work in trying to help us, and if we let them run

too long their organizations may not be fuctioning in as effec-

tive a way as they are.now.

The Chairman. Maybe this will be helpful. The notes were

not published until after the civil rules were adopted.

General- Mitchell wrote this foreword to the notes, which tell 8

the story pretty much of their history. lie says:

Njotes to the Federal Rules of Civil Procedure were

prepared by the Reporter, Dean Clark, and his staff, in

order to show the source of each rule, and to aid the

Advisory Committee in framing their recommendationi to
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Then if we found it was all right--that is, that it meant what

the full Committee decided--we would say, "All right. Mimeo-

graph that."
Mr. Holt.off- Could we have another meeting in a few

days, then?

Mr. Medalin? If there is a considerable amount of type-

writing to be done before we could meet--

Mr. youngquist. But there is not. There is very little.

I do not think there are more than three or four rules to be

done over.

The Chairman. Gentlemen, we are getting into the work of

the SubCohaittee on Style. I think that in order to have the

garden variety 0ommittee members adjourn, someone should move

to adjourn.

Mr. Dession. I move that we adjourn.

Mr. Waite. I second it.

The Chairman. It is moved and seconded that we adjourn.

All those in favor say "Aye." Opposed, "NO." The motion is

carried and the Committee stands adjourned.

(Thereupon, at 4:05 o'clock p.m.- the committee

adjourned sine die.)


