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éiz‘ The Chairman. ALl right, gentlemen, we will start will

N

Any questions? Rule 35, peragraph (a).

e
o

bt
o
ol

zoltzoff. I mOVe 1t pe adcpted, Mr. Chairman.

=
3
.

Mr. McLellan. May T just ask & single question? Does
that mean The clerk's office is Opén gaturday efternoon?

The Chairmen. Y€S. During buslness hours. In meny cis-
rricts Saturdays are nelf holicays.
1e teken from The civil ruvles, I believe.,
Mr. McLellan. I ceccnd the motion.
e Chalrmen. ALl those in favor of tne motion say "aye "

opposed, "No."

Cerried.
56 (D).

Mr. voungguielb, I move it be adcpted.
(e A

Mr. Holtzoff. I second the motion.

The Cheirman, All those in favor S&Y "ave " Opposed,
HNO . 1"
carried.

Rule 37 (a).

Mr. McLellen. I move its adoplbion.

Mr. Holtzoff. secendel.

The Chalrmall. A11 those in favor of the motion say "avel."
Ocposed, "Ko."

carried.

t

My . Younggulet, I moOve the adopbion of (b).
yr. Melellan., You don't went to put the word "lawful"
pefore the word "manner ' ?

MY . Youngouist. I wouldn't think so.
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Mr. McLellan.
the motion.

The Cheirman. A1l tnose
”NO . 1

Carried.

Rule 38.

Mr. Longsderf.

1el1ly noticed by

The Chairman.

Mr. McLellan.

My, Holtzoff. geconded.

The Chalrman.. A11 those
"No."

Ccarried.

Rule 39.

Mr. McLellan.

the appellate courts all the

N
I
N

1 second

in Opposed,

T suppose those files rules will Dbe judi-

way through,

They always have been.

T move the adoptlion of 38.

in favor say "pve " Opposeqd,

with hesitation T move the adoption of 29.

Mpr. Youngquist. I second tne moclon.

The Chalrman. All those in favor sajy "aye." Opposed,
HNO . 1

carried.

Rule L40.

Mr. McLellan. IS that taken from the civil rule?

Mr. Holtzoff. Yes, sir.

Mr. McLellan. T move its adoption.

Mr. Seth. seconded.

Mr. Seasongood. Wyell, Jjustc @ m&tfer of phraseology, "at
the time the ruling ¥ ¥ % is made'.

"perore", isn't 107
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Mr. Youngaulss. In line 19

Mr. ScasongocC. — LES; "gt the time'--

The Chairman., All thosc in favor say "pye." Opposed,
HI\EO . "

Carried.

Rule 41.

yr. Youngauist. T move its adeoption.

Mr. loltzoff. seconded.

The Chairman., All tnose 1n favor say "Ave." rposed,
H'N’O . 1"

Carried.

Rule &2 (a).

vr, Waite. 1T Jjust have this quesvion:

Wwhat is a holiday under
Mr., Younggulsso. 1 have
Waite., Did

Wil
I“i-l- .

you get
The Chairmain. T have h

holidays bub we

3 s
cara v

follow the rule of the

the Tedcral rulées?

ralsed that guostion befcre.

sbate lav.

., Longsdorf. I think the nolidays are defined by the
state law and Lhav nhae to we followed on the civil side, and
Fuess We might as well.

v, Holtzoff. This is the same rule as the civil rule.

Mr. McLellan. I move its adopiion.

Mr. Youngguist. T second 1%.

The Chairman. A1l Shos

”NO . B

vy, McLellen, T move 1

‘._Jo

c in favor say "aye." Opposed,

ts adoption.
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M. Holtzoffl. T second the motion.

The Cheirman, A1l thosé 1D ravor of adopting 42 (b) say
tpye " Opposed, "Wo,"

Carried.

Lz (c).

yr. McLellan, I move 1tg adoption.

Mr., Holtzoff. seconded.,

The Chairman. All those in favor say "Aye." Opposed,

"Ko."
Carried.
12 (d).
Mr. McLellan., I move its adcption, sir.

£, T second 1%,

-y

v, Holtzo

mhe Chairraon, All those in favor say "hye,"----

wr, Medalie. There i only one Troublc with that--no,
there is not.

the Chairman, A1l those in favor say "ave " Ouposed,

"o, "

Carried.
42 (e).

Mr . Longsdorf. Trnere is only one guestion in my mind
about 42 (e) and that 1s whether the time 1s sufficient wherc
the notice would D€ transmitted across the contincnt., If you

do not have air mall, 2 ¢

Qs

ays and % days 1s not cnough.

Vr., Medalie. Wwhy don't you leave that to the court, say
nunless otherwice rrovided"?
The Chairman, We alrcady have an enlargement of time

provislon.

Wr. Youngqulst. T moOve 1te adoption,

i



Mr. Holtzeflf, ceconded.

The Chairmell.

Mr. Youngguist. I heve a question ab

may DE
in the Arpendix of Forms arc
sufficient but nov pancatory .

Wwhat ie the meoning of "intended

T would suggest

The (Cholrin&n. Why not leave cut all
1z, Melellan. well, you went to leocve ic

sufficient”,

¥r. Youngqulst. Yes.

A1l those in Tavor say

wore then phrascology.

A
=
0

"aye " Opposed,

out the phraseology

"The forms contained

intended to Dbe 11lustrative and

to be ¥ * sufficient™?

we substitute for "intended

in, "end

Phe Cho’rman. WOy do you necd To dc that? You surely
would not De accused of hnoving no intention. WhY not say,
n"phe forms ¥ ¥ ¥ 2T€ s71ustrative but not mandatory e

vy, Younggulsh. £11 right, That is fine. I move its

Mr. Holtzoff. geconded.

The Chairman. A1l thoge in favor or
Ocposed, "No."

carried.

nule 4h,

Mr, Medalie. Thes
1ast rule is.

T think the numoer

of that would become 60,

the motion say "Aye."

should be the last rule, whatever the

wyouldn't 1t?
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Mr. Robinson. We have the same vroblem, Mr. Medalie,
about the matter of keeping the appellate rules separate from
the other rules.

Mr., McLellan. T move the adoption of hh,

Mr. Holtzoff. T second the motlion.

The Chairman. All those sn favor say "Aye." Opposed,
HNO o 3}

Cerried.

C
‘—“J
i
=3

Mr. Youngquist. We have given up the idee
£ind an sbbreviatiol,

rr. Waite. It is a good thing.

Mr. Wechsler. Mr. chairman, is this & good time TO refer
to 37 (b) before getting to the appellate rules?

T understand 37 (v) wes adopted as it stands, and yet it
seems Lo me self-evident that 37 (b) cennot be adopted as 1T
stands, becausc what it does is ©O supersede every statute of
the United States in cases not coverced by the rulcs.

Mr. Robinson. I think thabt should be taken care of by

adding after "pple’ Mor bY statute; and at the end of line

Now tha®b Nr. Dession ;s here I would 1ike to refer that €o
him.
t sure we would want to per-
potuate all of the stabtutes. Thet *g the aieficulty.

vr. Medalie. Of course 1t 1s pogsible that this would be

cnacted, with procedure arlter the adoption of these rulee.

to :nscrt the wordc 1 euful" after the word "maenner".
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Mr. Holtzoff. Preceding the word "manner'.

Mr. Wecheler, T wonder 1f that would nct introduce &
eriterion as O what the nanner of lawfulness wae to be.

vr, Mclellan. T think very 1ively., T think thet I sald
1t just To say s0m thing, perhors, but T think 1t world Improve
1t

The Chairman. T would rather doubt it.

vy, MeLellan. what?

The Chalrman. T rather doubl thabt you said 1t just for

that purposc.

Vr, Degsion, Well, herc are some nf the statutes thise
micht secfum to repcal,

First, you have & conformity act according to the usual
moce of DIrocess, and SO On.

Then jou A2avVe & oimilar conditlon dealing with the

thilippines., 1 JUESE we don't nave Lo worry shout bLhab for the

moment.
Trern you have & statute as 0O sclection ©i Jully listse.

" - he | )
ey rulss CX

cvidenec.
Tosc are the maln OneS. Broadly, therc are @ r00d mMany
fhings we aave oh Souched within wnese rulecs, of & procedural

naoure.,

-~ — —~ 1~ —~ B S R K a

&0 we Ja cierrce o lcave cexiscing 1oy ac Lo wase ~no& QOOL‘
~ A g ~

18Ny TG nNCCS .

Tt e repeals thav rxisting low, OF could be so reac, which

5

leaves & VaCUUm, and the districo court would goem tO D€ invited



prachical mcthod of handling any Getall which these rules do
not cxtend TOo.
Tn obther words, to oooly thesc vyples in & nrochleablc way.

Now, I den't trnonl we need o rule o tell them to do that,
£r. T was golng LO supg cet that we might add
a5 the end of 1inc o, "not inconsistent with bthese rulse OT aly

+ 1"

sppilcabls shatuLe .,

Mr. Dession. Wwell, that I thinkg would be entircly sale

UL as a mavier or draftemansillD 1t scems to DHC an urecsssary

adronition, becaUsC a1l +t bolls down wO 1S asking the court Lo

usec cormon senst ant seplizc we have nob spelled out every

M. Weehsler. I wonder 1f 1t is a8 simple as thatb.
qwhere arc stabutes 1n lar . not touched.
s opeeamebly we eltner wan’s to change those rules, Lot Whe
rules stand, oY sCU e court froc in individeal cascs O Tol-

1oy them or nob follow shem as the court chocses, and LT ie
pob clear to me wind cholce we wanb 5O mal , ab lcasy withoutb
considering what

In other words, bhls pule realls cubhs &u Losud the scope
’ y X R

of the total act of ruleg and unless you thinls the Lobel ceb

1s wrong, it scems LY nc you ncsilatc ummeccssarily In maxing
up your minde sbout bhls rule bub the sarlc thing to do Ls to
oJ E4 <D

perpetuato a1l the statuves wyhlcn you Go not koW about.



!

cQ

That

Yy ou don't

-

g s

552

secme LO me ~referable than wmenealling

¥now apout.

wecheler. T don't Shink cither courst is right--

3

TTeltzoff, May 1 relkc 8 notion?

(S S

T wmove that 5t the end of 1INt che Tollovwing words beC

“ed ! - el eanlc T :
sdced, "or ang spplicanlc statute .’

M
M.
The

in wind,

Nr.

a check of shatubes. It would apnly wvherever there is
it oJ

K

Crairman, DO you think bhat covers the polnt you had
Mr., Desslon?

Dessgion, Thal COVErS it provided that a complete check

Holtgofl. Tor this purpoec we would not have ©o make

n

5
3
Qo

R

o

Degeion. e wanb Lo makc sure wnat we are perpetuat-

ing vefore wC get through.

formity with ctave PractieCs, inconmulete, but 'n principle it

wides the court? Tt Gocs in rough nrinciple conform.

one thing that you want bo decide 1s 1n the niatus

where therc is DO atatute, whether you wens Lo conbinuc the

e of conformily or cet the courts free Lo deparc from

T am not clear put I think that is snother angle.

Vr.

the rule

M.

Holtzof{. Wouldn't that be covercd DY inserting in
ynieh advocates the statute, the conformity statute?

Wechsler There ig NO conformity stotute on the



N
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criminal nide.

Mr . Foltzoif. There i1s--

My, Soiil, TioL on the criminal sidoc.

v, Holtzoflf, On, yos, Lhert .is.

¥r, Wechsler. Wiet secction number?

Mr., Holtzoll. T don't rocall the scebion nwaber.

Tt is worded 1n & VEIY genereal WLy but i
preted os a conformity statule, T% is in Title 18.
the courte cub Forth enblrcly from coOn-

n civil proccduTe

Pormity and I venturse tTo say it 1e Dbotter 5 do that on the

£ the amendment I suggested 1s adorted 1t will accom-

Pas

wlish your obiect, T think; it will anshaeltle bhe courts From

any conformity.
M, WechsleT. Well, on the other side 11 will perpotuate.

-

ir, Youngqulst. —¢ we advocats that stabtube, it will ©C

Iy

ovt of the vay.
Jw. Robinson. (a) and (b) as wc nave dravn them are sub-
thoip rcsults as Rulc

rhe elvil rules, and thoy

in turn, as IMP. molman nforms we, arc hacged on Rule Qb of tho

years ago, 1342,

Tt secms LO mC WE C&n report on 37 (a) end (b) and 1t
would not be &y source OF difficulty.

Mr. Dession., Well, if by ngipriculby,” Mr. Robinson, Fou
mean litigated noints on appeal, I think it is qulte probable

thet we might not get & wealth of thogz, WC micht not find any

cvidenece oOF aifficulties, 1in thal scne€e.
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+hinl this Cocs

policy gulde.

wr. Dession., It can change ©

undcr Tht Admiralty Tules or Clvil

¥r. Robinsoll. Right.

vr. Longsdori. M. Chairman,

be to make our rulés SO vt the ¢
gravitate toward local rules where

srinciple, bul we ought not To put
procedure under bondage UO local 1

That
Question.

Mr, Holtzofl.

Mr. McLellan. May I ask one
minute?

SUppose the district courlt un
the
any applicable statute, bvt a cour
{he power LO PEVEr
ne district court?
T gupnose o

pr. Youngquist.

1 the departure peenited in deprl

Don't wou thinl,

tme Lo TimeG

1g what was ++e trouble with

Mr. Dessilon,

N

he proecdure ©O do so. But
Rules-~-

ot . T T ;
gC LI to TrousT onée Uls-

and why noo on this

T think our policy should
ourts and the lawyers will
ver they arc conformaplc Lo
any ol our rederal criminal

WS

the conformity act of

question, Lold you up for &

der this rule has nroceeded
ruleg, not incongistent with

t of apneals thinks that

with ectablished cases
2

se, or, orc you leaving ths

ey would nave nower Lo reverse

ving & defendant of duc
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vr. MeLellan., Well, cupposc 1T 4A0CS not, but it does Jjust

1 thing--the sndre doeg--and they do some awfully

r5olinh things--don't [ou want the werd " awful" before manner

The Chairmalil. Tt would not do a Dbib of harm.

Lir. Tloltzolff. I an 1n ravor of 1t.
r. McLcllan, It might be & substantial changt.
e, Medalle. peing the motlion 28 smended?

I‘ilﬂo Hol EZCffo -I‘E}Sc

4

ct

7, bclfore Ghe 1ast word "manner', the word "lawful", anc thatb

. 2.1 < K * O ~ v AT N . ey $ ~ (O !
e insert abt the ond of line &, "o any approprlace statute,”
1w, Youngquist. "applicable statube "
The Chalrmal. "gryplicable statute.

Arec there any further sugpcstions?

¥r. Seasongood. Tt is & littic different than The civil

rule, "gistrict courts may regulatc Thelir practice In & manner

not inconsistent with tnesc rules.

Tre Chairman. oW the suggesbions arc, We tnsert in 1in

My, WechsloT. woll, the civil rules werc really intended

to eclt tac courbts 1(ree.

™

Mr. 9eae0nz000, The c¢ivil rule says tre courts may Te

~
b

-
»
Cr
i

their praclicC.
wr, lNleltzoll. That is just @ diflference 1in phraseology.
The Chairmall. I vnderstand the committec nad in mind Lo

~nrasc Lhoce pples 80 Lhers would not be an *nyitation to tho

S

daistrict courts to meke & miltiplicity of rulcs.,

The first seb was all opcn bid Lo the district courts to

LJ-

malze locel ryles, and sone of ther did, in a V& cry extensive way

1

i

oo
J .A?f €.

('_/

You LAVE heard ©he wotion, Thost in favor s&

*
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Mmr. Orfield. Ho.
My, Wechesler, Yo

The Chairman.,

Wwell, now,

end, what we don't

for mwy own 1light, will vou

1t an unanalyzed problem.

is

ye arc covering Uie most important

cover, I want ©ToO trust

e what is Lhe rooson ror the opposition?
Mr. Wechsler, 5Hecause
r, Orfield. I think

nointe of our rulecg,

to them.
The Chairmen. KOwW

Mr. MelLellan,
Cnairman. Oh, Deg

o 60 are all

Mr. Rooingon, Vaes,
Chairman.

. r - - FIC TR
along as Lo wnere LLey

appellatc rules?

pp. Holtzoff. 45 (a)
rULE .,

The Chairman, Well,co

Mr. Holtzolfl,

The Chalrmall. It is
b5 (a)-

yr. Youngquist. Do we

Mr, IToltzoflf. That 1s
rule., The nNew matter i1s in

vy, MclLellan.

Wae that passed?

Motion carried,

pardon.

J.1

vules Ceoaling witn appcllate pro-

be avpellate ruvles,

indicate a

a0

I

we

n

present
as the present anpcllatc

is the sanc

you move 1t?

T move 1its adoption.

moved and seconded that we adont

have & secont?

anpellate

tne

'3
o]

(0), (el

and (4).

accond the motion.



o
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The Chairman, ALl those in favor of the motlon say "ave "
Opposcd, "Wo."

Carricd,

45 (b) is new matter?

vir, Desgion. 1 den't think those people are golng to xnow

e

whet a "presentence--T Gid not know what thatl was, but I sce
it 1s e vrcscntonce.

Mr. Burke. Tsntt that the practice now in many jurisdic-
tions?

The Cnalrmill, T did not hear that,

Mr. Burke. Tsn'!t that the practice now?

pr. Holtzolifl. Tt is.

in & good many dis-

|
n
cr
g
@]

o]
3
o
(@]
ct
}._‘n
Q
O
3
Q
=

The Cnalirmall. it
tricts, I om surc.

pr. Holtzoff. And 1t is an increasing nractlics.

Mr. Rohinegon. T second the pobion.

The Chairman, All thoge in
Opposed, "o, "

Carricd,

My, Toltzofle. MY Chairman, I wanb to malke a motion ©O
atrike out a scnbence beglnning on line %0, to 31, which recads,
wrogentonece investblipations ahell bo kept confli-

"he veporis oF

+ think cach district court and district judge should

(et
[
te
ja}
~

nandle thatb metlery in his owh discretion,

sereonally em of the opinion, although I & tola it is

-
ot

contrary to the soclological point of view, thel defcnse coull-

ccl ghould have access to all informaiion the Jjudge nas.



n
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0

ne that as 1t may, I think at any rabc it ought to be left

to bhe district courts, or the ‘udges, and I move to gbtrike outb
that sentence.

Mr. MeLellan. Onc point 1is that you just don't want Them

to be locked up tight, ab thce samc timc you cCo notb want it mace

a public record.

he next follow-

i
&3]
ot
oy
o
s
ct
L,
~
O]
o}
Q
o]
H
)
@]
o]
k_
]

pr. Younggquist.

ing sentencc?

Mr. Holtzoff. Tf it is teken care of, then thie senbence
1e UNNCCESSATY .

yMr, Kelellan. Wwhat he mcans is, 1t ss taolon carc of with

¥

Mr. Youngquist. YCs. "gecyp the report confidentiall-afier
that,

vr. Longsdorf. Just like an indictment 1is kept on secre’

¥r., Robinson. I would like to agree with nis motion and
sugpest that the other scnbence go oub, Or the remaining sel-
tence, for the reasol that this 1s & matter I think w¢ can
trust with the district courts themsclves.

Mr. Holtzoff T accept the amendment.,

. o

.

yr. Medalic. IT the daistrict courts 4o nothing aboutb 1%,
+rhen the reports &arc not confidential, They are simply ma.de
available to such persons ofteryard as the court carcs to give
thewm Lo, but - the meanbime they arc not confidential. The

.

~iving of thewm 3 o matter of diserction, bubt there is nothing

S

confidcential apout 1t. Toat confidence oughb to be preserved,
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MY .

Mr.
it.

Mr.

Holtzorf. DU

The

Medalic.

Toungquist.

o

3

cortain end.

n
N
\O

. the

ct
o
Q_')
=]
o
{ 1
oF
o)
]
=
3
D
ct
vy
o
ct

district cour

district court may ever

T ar not willing o leave 1t un-

vy, Medalic, well, I think w¢ heve debated 10. et us
vooe them dovwils

yr. Youngquist. There 18 a movion.

wr. Foluzoll. Thet motion is TO strike out the last two

(

sentences.

The Chalrmari. 411 those 1n favor of thc motlion sa&y "Ave "
opooscd, "No."

The motion is lost.

d

yr. Youngquist. I mOVE the adoptilon of ().

M. Hobinsolle. seconded.

The Chalrmen. You meal :f is voted as 1s?

yr. Melellan. May I €9 back to (b) for just onc mowent?

fhe only dlscrcoion you lcave with the judge as to pre-
sentence investigation =8 he may dispensc with™ 1% or cut 1t

Aown WhEere

orfice,

[

ot lend

Mr.

dontc ohi

1t may inte

iteell “to inv

vedalie, Wy

ricre

with the work of

estigation, TO diespense with it.

do you went & prescntcned investigation?

gcasongood, L1 WSS poing Lo Talse the same poinb. I
iny 1T is sractical TO heve nrescntcnee spvestbinatlon
norgon who 18 senteneccd, ¥

Tleltgoff. Therc are come districus WiIEre that is



-

500

nr tc be done.

Kr. Seasonrood. Ve ought to say you cai do it., A man is
found puilty end 1s centenced, or he rleads guillty and ig sén-
LenCec .

T think you place a terrible purdcn on the courv.
The Chairman. You have golt To exclude the well-known

4

persons and thne migratory bird

"

-
S

7

yr. Seth, And drinking two curs of coffee.

pr. MeLellan. WOy not exprecss the vicw thet they should
be conducted excopt in CaLEs wherc it seems to the trial judge
they arc not advlicanlie?

ercd?

(G|
3
(o

L., Durns.  WoW not say, 'unless othcrwlse O

T ] he IR TP g Wat |
Ly, noltzpolf, JXCE.

nd in adopting these

7Y

¥y, Yovngquistb. I think what was in m
words was Professor Glick's idea.
lir., MclLellan., I vas sitting in his cnelr.

nake surc that cverything was being

Q

wr. voungquist, T

donec that should Dbe done and yet leave the judge some measure

he Chairuan. Couldn't we accomplish that 1n 1line 17 ©Y
caying, the asstrict court may dircet”?

17 you went to male 1% strong that the
1+eh that by ir. Burng! sur-
cegtion to put in tlepe, alter the word "court' on 1in€ 10--

Vr. Bornes o lontt purport to Fnow anything about this,
myself, put I Lave heard Glick's talk avout 1t Lo a conslder-
)

ahle cxbent and T cédl cuoss vhat e would say if he werc ere,

that nc doeg noOL WANY to pive that discretion to the judgl, that
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that is one of the great trouples, that the Judge 1o anu
think he kxnowe, &nt snepcfore he ought =5 pe roguired Lo
out, anc, in & C&x

of hendcling--

Lir. Mecelie. SunpoLe you nave o calendar of food an
cocen——and they arc locked to with & 1ct of terror DY the

age dietrict attorney, re docs ncT NOW what the cascs arc

Denartmens, and the Deopartient arent cOMES scround and whi

[

(e} . s A

- - W e e - - - R SO PA L - .
co the sesistant what TC CLANKS ought Lo DbC done ag toO &

do

tence, 1t 1is ueually done immediacely.

ally pelice ordinances where

ct
e
[¢]

weny of them are pract

.

15 no intent O commit on offensc-~I don't think the julg

<

certainly should even take the trouble TO wumble, "I cdon!

.

+o underteke thie inVCStiQ&tLOH.“

Mr. Burns. Many times this would require a presente

spvestigation of the Eennsylvania.ﬁailroad.

‘Lot the probatlion department is cabab

U1
(o)
)

sSpeYs

$en-

therc

2

t want

nee

1r. Medelic. 1 1roy how thosc Tul, sluply arrange with

the Interstoate gommeree Commisslon and the reilroad coOmpany n

advance what the pine shall be.,
vou sit down with the lawjer. Lou sS4y 430,000, ke

¢20,000, ond you agroe on $25,000.

lir, Durnc. Tn the type of casecs he has sm mind, fclony

2

+

cases, and, wreblems of rehabiliteting the individual, you

<

cither have to give tne discretion to the judge or clse Jou

heve to spell out in &a very complicated 2oprula those c2sCe

witeh are within the ~pregenbonee and those cases witen are

noT .

Iy, RobinolCh Trese WOrCs wt.ich are here are ohe regult
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of a very long study by Trofeossor Glick, OF the Probation
qepyvice of the Unitec States Courts, ond by this committce.
Tsch word has been checled with extreme carc over many months,
and it sceoms Lo me, be “ore shepping in herc ard changing words,
whick I think all lewyers and judgcs arc very cereful about

s .

doing, That we should male o longer atudy than we arc maing

&t this moment.
Mr. McLellan, Dut is rhere anv doubt that the judge
should have discretion &8 to whother o charge 1s oFf & type o

warrent a prescentcncee investigation?

3

The Chelrman, A corporation; birds; we don't need to do 1t.

Fr. Robinson, why did Mr. Chapnpell of the Probation Ser-
vice pass on it?

hat 1s the only justification for having &

=

The Chairman.

larpe committee.

yr. Burns. . Chalrmal, in addition Lo your list of

Q.
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i
[
-
o
g
O
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m

railroads ond birds, I think you woulC have to ad
commodities frozen &g of Marcit.

N, Youngqule i Tt sccus bo me Lo bE che censc of the
cormitbee that the lebier vart be stricken cntirely, thal the
court he givel Giecrclion, end Lhc only guesoion LN TR nind L
whethier the precentence investigatlioDn snoulé be mede unless the
court dirccte that it oe nob made, oOF that he Girects the cases
jr whieh 1t shall o€ made .

vy, MelLelian pey T make this suggestblon--

Mr. Youngouist. I was coing TO s&y thiis: Fron my owh

viewroint I woulc pe ipelined GO cneourdge presentence investi-

3

bo me tlat insertlpg In 1inc 1€ "unless

o
i
}
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-
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b
e
o
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c
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™
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specte would scrve the purpose, becauvst

ct
-
[
o
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o
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O
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-
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¢ otherwlse The court could dircct the classcs oo gasges to oo not
spvestigoted, guch ac the Kigrotory rird het, Food and Drug Act,
and other offencéc,
vy, MeLellen. ey T pele one sugpestlon, having 1n omind
what Julpe Durnhs sugpected, anG M. Holbzoffl?
7 thipk 1t will glve rise to rueh aifriculsy in bhe future

foyou de it in e way, 0 1 supcest that ip 1lipe 22 you 2300,
o A EER AR < N a s © Ve S N - -
after the word tpeieasge’, Mor 1s othorwise not reesilble’

Ané if you add at Lo end of the Levagreld the words or

The Chalrmwall. Doeen't JuCge Burns! suggegtlcn rether cover

Y
IV

211 of that by just ipecThing Thosc words in 1inc 182

y-. FeLellan. I dare cay, bub that--has ne got Lo el an
order in eacl. casc?
The Chalrnél. Ch, noG, DO. T4 could e done a4 Icw

T toke it wnet s degired ig to puc tbe purden on ohe

court Lo do 1T 3 Where Lo eghould be ¢onc, ond LT thoge words wert

-

sroerted In 1ind L5 anc il & district Judge 6ig nonc of Wher,

v Admtniobreclve CiP7ice would £00n wole LT knowh send 1T
would cowme Lo L attention of the cireuilt Court of Apueals,

.

and he would scon LCLLD o learn by the grenc - _vine that ne was

My, Burns T sugrpeet it pe b amenGuent uo line 17, alver

ihe yworc "probaticnit, unlces the districu court ollicrwise
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oréers

ettt A 1 TIPS Wit oo ammn ~Te F 4 AT
gretpict”, lcaving 1%, "tac vropation service

.

cfrike oub

of the ccurt ghall malc & Tresenuence investcigavion.
"anless the dlegtrict cours ouherwisc orders™.

wr., Holtzofl. Wouldn't you reiher neve "dircetse  The

worc "orders" implice cornallity.
e T - ) I A 3] "t . - 1 e * ) - e
Lr. Burns. ke ctebrict courlt ounerwise dirccte".,

M. Youngguisb, Telall rale a presentence investigation

end reperu.”  SLCD thicye?

M. Seasongood, That would bLe catisfactory tc we.
The Chairpen. Bub T wonder if we could plecege Troftsecl

Glicx.
would 1t be falir Lo say the court chould asl the probation

department to snvestipate, and then leave the other gentencec?

i s
. Medelie. Wou sec ¥oUu &Y€ not limited to the probaticn
cervice meling investbipatlons. Tt iz ihere to ceternine Lie
centrnee ond where Lhe non goec.

por exampie, theore are come special penitentiaries fox

b
youthiul offenders, arcn't theve?

vy, Holtzeff. Heo.

cp. Medalie, And then there are places vhere you can
tyeat narcotic addicte.

T cen conceelve of mincr cases where it

=
s
o
o)
}_J
fas
|
o
=
-
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Mr. Melellan., MNow, I WO uld 1lilke to find fevlt with Judge
nurrs vecause I thinl he knows much more than I do, but the

trouble is that thosc who want precentence spyvegbigation wil

coy thol thad means that the court has the BOWer to order lhat

[V A I & ARV
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therc by no proecnioned spvestipation In any casd, and so I
sugrest, in place of Lhe word "unlesso, TS&VE in cesCs wiere
ihe @istrict courl otlerwise dircete".

It is & 1ittle d: frevent Lban giving bir the power Lo

Bi

gay thalb they shall nou--he won't Lave that gystcm in hie

¥y, Burns. That is cgrecaple.

m
—
-

¥r, oltzofl. "eoye in case

ry, pelellon, TLEav( in coecs wWhEre s,

WP . YOULGUISY. Would that be ineerbod 1n Tine 179 ’

v, Kelellad. Yoo, IU mocang worc vorde bul Log & 1446 e
11 PTeront HCENINgE .

Thne Chalirmar. Any Turiber TENATIC.

lr. Seasongovd, chould you neve & hyphen in "prescnbtence?

mr. Loltzolf. I shint you should.

T tLought wo weve goling to stou &t whe woid "court'.

RS | I - . R - . 1, .

L1g commitiec spd weo con very well ‘necrb L8 woras .
e b3 . k) I TN . - 1. L] mnry e ] ”y
Judge, in migratory sipC caser, Contl 1Ings cc, =2, and 2k

v

v, MeLellon. o, Thet ycletbes back--

- YT o~ ™ 2 vy a T - - 2 .- e 4 . . 2.1
VY. RODLNSOL. T 4g mucd GoCo Fipolly pubt Tt in uae

ARl

Leve Lo give a wrong reazob.

vy, Youngoulst. Bult he may
vp. Dotinson, Leb the clause €8y o out Lub ino @ eaviog
clanse such &s Juoge rielellen Las recommended.

vr. MeLellan. 1 don't think 1h le necdcd. 1 £lapk b is

cloarly pocduncent.



ye conplcte dilscrebion and
sren vou say you glve discrction in & Timited situation.

LIE

ot

yr. Burne. 1 would 1ile o nalo & suggestion thet

Chairman or the Rovorter get In scueh with Professor Glick end
seoueint him witkh this chenge. Point out tc him the Julcy

slbcrretive of Judgs meLcllan, "or is othervisc not feoeiblc®,

cince trot would enlarpe tine cxception clavee of rrofegslT

q1ey and et Llie gene time would mceb substantially the problei:
of Iudiclal Giecroblion, and Lf 15 mecomce imporbant besurt ol

tle experts on provetlcn bhet we kach

clternative oF JuGgd velLellen, "o 1g otherwicc fosolDle -~

Nr. JJoltzolf. W overt Lo heve souf aculion Nov.

The Chodrian. I shint we are all of e oninion waeb gond
lceway snculd DE clven. Why cantlt wo Lhave & motion that
eitrep we vakce Sudgl Burne! suggcetion on 1ine 17 as modified

by Judgc MeLellan'e edcition of iniroductory words, OF Judge

Y
o

1

b} .

relellan's original mouvion pclating to the later 1ines involv-

N

ing the use of the word "fcasible” or "hob fcasible’, whichever

in bne opinlion of Professor Click vi1l eccompllisn i€ joo Le

Lg; we wanv LO rale advanbage of thelr

_1
O
[0}
o
o3
=
)
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s
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expericnce.

)
s
e
ot
s
}...J
[

Quite opviously, 1L we& arec right, they have gone

tco far.

=t

Let us take the langudge which will sccormplisin The alter-

o

pnalive .

nle?

Ts that feool

M, MceLellen. T think 1% ig.
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night soy I 1ilve Judge Burrs’ supcestion petler whan mwy

own put I think periens pmine pore nearly meebs what Frolessor

yr, Turne. I think Professor Click will like Jucge
FeLollan's better then mine .

The Cheirmen. L0 you make it & motion?

Ky. Burne. yes .,

The Chairman. Lou second it, Judge McLellan?

Mr. NMelellan. Yes.

the Cheirmen. A1l those in favor sS85 "pave " Opposed,
”I\]O . "

carried,

Tow, (c).

Mr. Holtzoff. I thoughl we cdopted (c).

ihe Cheirmen. Yes. We will now go on to 45 (d).

Mr. SeasongooG. NOw, JOU give & general rigit Lo requesh,
~n Getorrinetion of the guilt, precentence ipyestigabion, wihlceh

apparencly can DO l.e¢ nny time opelore Geterrinetion of gullt.

might there not be o seriocus interfcerence wivh the brial?
sunpose winlle tie trial is going on DE £8J8, "y would 11ixe

you Lo deterrine tnis,
vy, loltzofl. Ho, 1 thirk tne gurpose of Shet is Tto &ld

the wrobation cervic .

investigation untol efter convicblon it may be worse 1n gume

1 o 2 - T de EN & FU— R R N Y . [ ISR R
cnece then it woulG O atart ifs invesTigoeion immedlote Ly

ofber the defondant g reld by the magistrate, yhich would
cpread over 1he worlk of ine wrobation corvice and 1t could

hanfle more.
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Now, as a safeguard co the defendent 1T may not start

urtil after conviction unless he consente.

Mr. Melellaw. 1 move, in Jine 37, the wor o ”requests” he

chaenged Lo "consenbs"

Mr. Holtzolf. = ceconc the wotion., That was really thce

ir. Orfield. Thig same thing hLas been cone in Enplend

3
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pi. leLellen, I move the adoption of (¢).

Mr. holbzoff. 1 cseconG 1hb.

M, Scasongood. Well, you still heve--well, that would
prepebly tale care of it. T mesn, the way 1% 1s writte
ticelly any vime, bui now it would e Dby congentb, so 1t

rigbt.

The Chalrman. Those in favor of the motion e&j "ave "

~

Mr. Holuzoff. Thet corresponds O tne civil rule.

Nr. Youngqguist. I thought we mado & lot of changes In

Mr., Robingoll. The Style Committec took the ingtrucvione

of the Ccommittoe, and cfter & very careful stuly this it the

I"II; .

e

Tne Chairmen, This 1s not part of the appellate rulcs.

My T T amnee . . £ Ay eyt ERS
The Chairian. T mean othe guellv off 1T.



1o
yp., Holtzoff. Moj 1% ie the civil rule in substencc.
yr. MeLcllam. I move the edopiion of 46 (a).
wr. noltzeff. I cecond 1T.
The Chairman. All those in favor &y "Aye " Opposed,

L E N 1
1\“& Ce

yr. McLellen. I move thc cdoption of 4G (D).
Mr. Holtzoff. I cecond the motion.

The Chatirman., Those N revor say "Aye.' Oppesed, "o, "

Mr. Holtzcff. I move the adoption cf Rulc b7,

Mr., Mcdelle€. Did we cneck 211 the words?

tzoff., 1T checlred that with the criminal section.

s
@]

{C

oyt

Nr.,

T worked it out with Themn.

i

b

Mr. Wocheler. May I asl if Rulc U7 is inten to apply
to & case Wwhere centcnee is exceseive?

Mr, MclLellan. whet was thatv question, Professor?

yr. Wocheler. I askeo whether Rule 47 1s intended to aprly

to & case Where & senlence 18 1llepally excessive as Gilstin-
~uishcd from oo large.
Mr. Fcltzofifl. oy I think 1T 1t ig 21lepally excesslive

e, WecheleT. suppos¢ thers ig no aprecal.
Mp. Setn, Habeas corLus.

Mr. Foltzoll. ¥Ce. rp 1e void.

Ly, redelie. Tt is volc cnls &s To the €Xeend oy ag LO

the whole ccntence?
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Wr. Loltzoff. 1 s ink bhore would have Lo be & Te-
sentence.

Mr. Wecheler. Thet Ls required. 1t is void only as to
the cxeess, Therc are cypreme Courd Gecisions on that, And it

o seriouvs problem On haheags CCT'OUS.

0

raise

n

ainee the sentcnce L5 voided only as Lo excess, bLhie man is

E

P
I

1awfully in custoldy =0 long as ol legal scnlence has pot run.

Lecordingly, habeos corpus 1s not valic as & remedy .
P
Acccrdingly, the Lime in which he is elipible Lor parole

Pl

will be estimaited LY the department’ in the light of

Lhe sen-
Lencec that was imnosed ratner thep in the light of the sentence
that coculd Jewfully have been irposed.

Yow, 1y undcretanding of the crosition raven by the Deparb-
rent is that in auern o situation Lhe prisoner mue L maks a
molion for correction of the cenlence, that cuch a correctlon
can pe made DY tée court at any tine, end, unless that motlon
has been mede and the corrcclion made, that prisoner 1s ouit of
lucl, and I Gon'l tniok Ve ougnt to indicate a rule shieh 1n
way Suggesus e Sy not make that molloil.

yr. Medelie. XYou wenb us to male & rple wnere an 11legal

b

rm™

¥

centence hag been imnosed, the motion for 1te correcitlon may be
made at any time?

Fr. Burns. Suppose you make Lt rcad, "A wotion for reduc-
fion of sentence adércsscc to the digcretion of the 60ur£”.

Tt would indicate that you were not dealling with where ohe

ks

moticn for vegueLion wae hased on Lhe 11llega

-
(o]

ity of

he thing.
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Mr. Medalie. I thought vwe could leave it as 1t is, and
then add the extra sentence dealing with the legal sentences,
and then put no time 1limit on the other.

Mr. Wechsler. That would be one way. The other would be
as Mr. Seth says--leave i1t out altogether.

Mr. Seth. You had better make it before the sentence
expires.

Mr. Holtzoff. HOW would it do to insert in line 2, after
the word "gentence,” the words, "except if the application is on
the ground that the sentence was illegal."

Mr. Burns. I would like to object to that, Mr. Holtzoff,
on the ground that it confuses a very important and & Vvery well
written rule.

I move now that there be a (b) along the line of suggestion

of Mr. Medallie, which would take care of the point raised by

Mr. Wechsler.
Mr. Youngquist. We could make 1t as & geparate subdivi-
sion or merely as & separate sentence. I move that it read:
A motion for & correction of a ggntence imposing

s penalty 1in eXxcesS of that permitted by law may be made

at any time."

It should be 2 correction rather than a reduction.

Mr. Burns. I would 1ike to raise a question on Rule 47.
Suppose you have a situation where A and B are both indicted,
both convicted, and both sentenced. A chooses to appeal; B
does not. A's appeal 1s guccessful and & new trial is ordered.
That is more than 60 days after B's sentence. Is there any way

in which B may move? The time for & motion for a new trial
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has passed.

That occurred in your district, Mr. Medalie.

Mp. Holtzoff. I do not think that is taken care of .

Mr. Medalie. It 4s not. The judges would like to take
care of that.

Mr. Burns. I think they would, too, because they have
learned thelr 1esson, S0 tO speak, fprom theCourt of Appeals
decision; bub 1 understand that in one case at least they were
powerless, desplte their feeling that justice in a sense had
been miscarried.

Is there a way we can provide for that?

Mpr. Youngquist. 1 think that would be rather dangerous.

Mr. Medalie. It can be done by the President.

Mpr. Holtzoff. ves, and there have been cases where that
was done, where the Department of Justice recommended pardon.

Mr. Burns. 1f that were & valid answer, VW€ could save &
10t of pages here.

Mr. Holtzoff. 1 do not s&ay it is & complete answer. 1t
is & partial answer.

Mr. Youngquist. The defendant alwajs has remedy DY appeal.
We are not foreclosing his appeal.

Mr. Burns. 1 do not press it, and I 4o not think the cases
ape very numerous, and it would raise a very aifficult question
of draftsmanship. I just call it to the attention of the
committee.

Mr. Medalle. I had & gituation like that about twenty
years ago in a state court, where two men were convicted and
one appealed. The reversal followed, and on the retrial, vhich

1 had--I did not have the first trial--the man was acquitted.
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Thereupon the Governor pardoned the other man.

You have the amendment a8 made by

The Chairman.
Mr. Youngquist, to be added to 1ine 7. What was that agein?
Mr. Youngquist. "p motion for a correction of a sentence
xcess of that permitted by law may be

imposing & penalty in @

made at any time."

Mr. geasongood. There are SOme instances where the punish-
ment 18 jllegal, for jnstance, where they impose both fine and

imprisonment. would that be included in that?

Mr. Youngquist. One or the other would be the excess.

Mr. Medalle. Why don't you say"an illegal sentence?

Mpr. Holtzoff. TYou can say "in excess or other than

permitted DY 1aw." For instance, only & fine is permitted by

1aw, and the judge 1imposes a jall sentence.
Mr. Medalie. Wouldn't "illegel sentence’ cover 1t?

Mr. Youngquist. I think it would. "A motion for a

correction of an illegal gentence ma&y be made at any time."

1 so move, Mr. Chairman.

The Chairmen. A1l those in favor s&y "pye." Opposed,

"yo." The motion 18 carried.
The heading should Dbe corrected to read, "Motion for

Reduction or correction of gentence."”

Mr. Robinson. Yoiare speaking of cases which ha ve accumu-

ould be concurrent gsentences

lative counts, and the sentences sh

and not congecutive.

Mr. Holtzoff. That can be covered.

Mr. Robinson. Yes, put you had it for a while.

Mr. Seasongood. Line 1 should not be "A motion for

peduction or correction of sentence"?
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Mr. Youngquist. No.

The Chairman. 48 (a).

Mr. Medalie. I still have something here pefore we COme to
that. I am not SO gure whether Chapter 10 is & good arrange-

1 think matters that are

ment, "Judgment and Appeal.”

appellate should be entirely separate. Matters that relate to

judgment should be separate.

Mr. Holtzoff. our appellate rules take in--
Mr. Medalie. It is a historical reason. That is another

reason.

The Chairman. No. It is more than that. We have another
The rules in Chapter 10 do not

difficulty to meet there.

require the consent of Congress.

Mr. Medalie. Nevertheless, Ve can have two chapters.

" Judgment and Appeal," for proper arrangement, would be better
broken up into one chapter for judgment and its correction and

another chapter for appeal.

Mr. Burns. 1 so move.

Mr. Holtzoff. I second the motion.

n is that Rules 45 to 48

Mr. Youngguist. What you me&

should be in one chapter?

Mr. Medalie. 1 think so.

Mr. Younggquist. And from 49 on should be in another?

Mr. Medalie. That is right.

The Chairman. You have heard the motion. ALl those in

favor say “pye.” Opposed, "§o." The motion 18 carried.
Mr. Medalie. Then Chapter 11 starts with Rule 49.

Mr. Holtzoff. That is right.

The Cheirman. Rule 48, Are there any questions on 48(a)?
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Mr. Holtzoff. I move its adoption.

The Chairmen. All those in favor say "pye.” Opposed,
"Jo." The motion 18 carried.

48 (b).

Mr. McLellan. Under that how would a motion for a new
trial now be? Is it gufficient that a defendant moves for a
new trial because 2 new trial 1is desired?

Mr. Medalie. He would have to have an affidavit that sets
forth facts.

Mr. Burns. Should we have & rule requiring him to do that?

Mr. Holtzoff. 1 suppose he would have to support his
motion either by &8 memorandum--

Mr. McLellan. I know, but we have the old-fashioned way--
against the evidence and against the weight of the evidence--
and now are you going to change all that and give him the powver
to order a new trial whenever he thinks a newv trial is in the
interest of justice?

Mr. Holtzoff. Isn't that the existing law? I was of the
impression that the district court did have authority today to
grant & nev trial if the judge thought there was a miscarriage
of justice. Am 1 right in my conception?

Mr. McLellan. The truth is that I do not know. I thought
there vwere well-defined grounds for a motion for a nevw trial.

Mr. Holtzoff. 1 was reading some papers recently on
motions for & new trial in another connection, and 1 noticed
that in some cases a judge may grant a motion~--~

Mr. McLellan. T do not care for that. 1 will withdraw
it.

Mr. Younggquist. Just as a matter of location, should the



provision in (a) for a withdrawal of a plea of guilty and nolo
contendere be in this set of rules? That really belongs in the
earlier sectilon, pleading in the trial court before conviction.

Mr. Holtzoff. It is in the civil appellate rule nowv.

Mr. McLellan. You already have the conviction.

Mr. Youngquist. I beg your pardon.' This is after the plea
is entered. That 1S probably all right.

Mr. McLellan. Is there any motion on (b)?

The Chairman. No motion yet.

Mr. Youngquist. I move it.

Mr. McLellan. I second it.

The Chairman. It has been moved and seconded that we adopt
48 (b). All those in favor say "Aye." Opposed, "No." The
motion 1s carried.

We come now to 48 (¢). Is there any motion on (¢)?

Mp. Holtzoff. 1 move its adoption.

The Chairman. Does anybody second 1t?

Mr. MclLellan. 1 second 1it.

The Chairmaen. ALL those in favor say "pye." Opposed, "No."

The motion 1s carried.

We now come to 48 (a).

Mr. Robinson. 1 move 1ts adoption.

Mr. Holtzoff. I gecond the motion.

The Chairmen. AlL those in favor say "pye." Opposed,
“No." The motion 1s carried.

We now come to 48 (e).

Mr. Waite. I want to ask a question about that. 18 that

purposely intended to make a motion for retrial on newly

discovered evidence aveilable any time?
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Mr. Holtzoff. Yes. That was thrashed out at the last
meeting, Mr. Wwaite. And 1t was voted unanimously, 1 believe On
Judge McLellan's motion, that there should be no delay.

Mr. Seasongood. Just a minute. There is a difference in
that (e) and the rule pefore the magistrates, oOn page 5, Rule 5.
Did you mean that?

In this case you can only make 1t if you have & remand. If
an appeal 1s pending, you can only make & motion to remand. In
other cases you allow it before the justice.

Mr. Holtzoff. We struck out all the rles relating to
trials of petty of fenses, anyway.

Mr. McLellan. Would you not rather have "entertain® on
line 21 rather than the word "allow"? That is giving the
judge the right to hear the motion, but not to allow it until
you get the case back.

Mr. Youngquist. We could go a step further and say, 'but
if an appeal 1is made, the motion shall be made only on remand of
the case."

Mr. McLellan. As & practical matter, there is a case up in
the Circuit Court of Appeals, & clear case of nevwly discovered
evidence. Why not say the appellate court? 1In the necessity of
deciding the case, 1et the motion be entertained, but not

allowed until & remand of the case.

of course, 1 am familiar with the rule that once & case is
out of the court, ordinarily you cannot do anything with it; but,
as a practical matter, I think it would be jdesirable to let that
be heard.

Mr. Holtzoff. You mean, "gnall be allowed"?

Mr. McLellan. No. "put if en appeal is pending, the
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court may allow a motion only on remand of a case.”

Mr. Holtzoff. He can hear it on remand and then ask it
after remand.

Mp. McLellan. I think that is & desirable change.

Mr. Holtzoff. I am sure it 1s.

Mr. Seasongood. 1 am not sure that it is, with great
deference. The appellate court has 1ts calendar arranged, and
the trial court starts to hear something and the appellate
court says, "Well, we had petter pass this until he decides the
motion for & new trial.”

Mr. Holtzoff. There is no harm in that.

Mr. Seasongood. But it is their calendar and they are
supposed to expedite 1t.

Mr. McLellan. I do not care much, put if I saw & case for
a new trial where there was really something to 1t, 1 would like
to hear 1it.

Mr. Seasongood. All you would have to do 1s to make &
showing to the appellate court that there is enough of a show-
ing to send this back to the trial clerk and 1et them go ahead.

Mr. Holtzoff. No. Under Judge McLellan's amendment, be-
fore the motion is granted the case would have to be remanded,
but the district court would be permitted to hear it in the
meantime. Am I correct on that?

Mr. McLellan. Yes. T think that is & practical thing to
do.

The Chairman. Can we use the words, "may grant the
motion"?

Mr. McLellan. That is better.

Mr. Seasongood. That is a deviation from usual practice,
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is it not?

Mr. McLellan. Yes.

Mr. geasongood. You take an appeal from & 1abor relations
case. The courd of appeals may order it, but I do not think the
Board itself can go ahead while it 1is pending for enforcement
in the court of appeals, can it?

Mr. Burns. It has been held that it can.

Mr. Holtzoff. The Supreme Court has held that the Board

may reopen the case.
Mr. Burns. While the appeal 1s pending.

Mp. Holtzoff. I move the adoption of (e) as modified by

Judge McLellan.

The Chairman. Change the word "entertain" to "grant"?

Mr. McLellan. Yes.

The Chairman. ALl those in favor of the motion say "Aye."”
opposed, "§No." The motion 18 carried.

48 (f).

Mp. Holtzoff. I move its adoption.

Mr. McLellan. 1 second the motion.

The Chairman. ALL those in favor say "pye." Opposed,
"No." The motlon is carried.

Rule 49.

Mr. McLellan. I move the adoption of 49,

Mr. Holtzoff. 1 second the motion.

The Chairman. All those in favor of the motion Say "aye.”
Opposed, f"yo." The motion 18 carried.

Rule 50 (&).

Mr. Orfield. 1t seems to me that lines T to 10 will

invite too frequent appeals. 1 should imegine & good many
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defendants without counsel would want to take an appeal where
it was not justified at all.

Mr. Holtzoff. Well, this relates only to appeals by the
Government.

Mr. Younggquist. No.

Mpr. Holtzoff. 1 thought you were talking about Rule 49.
T beg your pardon.

The Chalrman. Rule 50, lines 7 to 10.

This is off the record.

(There was a discusslon off the record, after which the

following occurreds)

Mr. Younéquist. 1 move that 50 (a) be adopted.

Mr. Holtzoff. 1 second the motion.

The Chairman. All those in favor say "aye."” Opposed,
"yo." The motion 1s carried.

Rule 50 (b). This is taken verbatlim fpom the present
appeal rules.

Mr. McLellan. 1 move its adoption.

Mr. Longsdorf. Before we proceed to vote on that,
Mp. Chairmen, I want bto make known some information T received
which might bear on this. With respect to the printing of the
testimony in the record or in the briefs, 1 was informed that
some attempt would 1likely be made to amend civil procedure Rule
75 with respect tO the reporter's transcript and with respect
to the printing of it.

The Chalrman. That would not come up under this gsection,
would it?

My. Longsdorf. But a part of the proposal to amend was

this: that with the notice of the appeal should be filed &
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specification of the points relied on for reversal--not these
repetitious assignments of error, but a general specification--
so that with the notice of appeal might be served a precipe for
parts and not all of the record, to diminish the record. Then
when the reporter's transcript is sent up in diminished form,
with part of the testimony left out that the appellant does not
deem necessary, the courts could pass upon the propriety of
that designation, whether 1t would be sufficient or not.

The point is to keep them from overloading the record with
excerpts of testimony or with the full record of the testimony
where 1t is not needed.

Mr. Holtzoff. But the notice of appeal has to be filed
within three days or five days, and it is impossible for the
attorney to have his polnts.

Mr. Longsdorf. I realize that objection.

Mr. Holtzoff. That can all be done in the preparation of
the record at a later stage.

Mr. Longsdorf. I know, but the proponents of thls measure
want to get it done sooner. I do not know that they want to
1imit the time for taking appeal quite so shortly as 1s provided.

Mr. Holtzoff. That was fixed by the Supreme Court back
in 19%3, in order to shorten the time. To have the lawyers
required to have a statement of points ready in five days 1s an
injustice to defendants as well as a hardship to lawyers.

1 think the rule in its present form is fair to everybody.
After all, the appellant makes up the record. By that time he
may know what to raise.

Mr. Longsdorf. I am neither pro nor con on the merits of

this thing, but what I give you the information for is this:
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We do not want to proceed and get our rules here out of con-
formity with the civil methods of appeal any more than 1is
necessary.

Mr. Holtzoff. This is in accordance with the civil rules.

Mr. Longsdorf. 1 know.

Mp. Holtzoff. 1f the civil rules should be changed three
or four years from nOVW, then these would be.

Mr. Longsdorf. Just SO W€ do not get out of step with the
civil side of the court.

The Chairmen. You nave heard the motion on (b). ALl those

#

in favor say "aye. Oopposed, "go."  The motion 1s carried.

A1l those in favor of 50 (¢) say"Aye." Opposed. "No."”
The motion 1g carried.

1 suppose the form on the following page is all right.

Mr. §easongood. Why do you put it at this point rather
than in the appendix?

Mr. Holtzoff. 1t will eventually Dbe in the appendix. I
think it vas for tﬁe convenience of this committee.

The Chairman. 1t should go in the appendix.

Mr. geasongood. 1t is out of place there.

The Chairman. Rule 51 (a).

Mr. Orfield. Isn't it necessary to a?d to Rule 50 the
1ast sentence in Rule 499 Doesn't that cover simply pfosecu-
tion appeals and not appeals by the defendant?

Mr. Medalie. 1 think that would be very desirable, would
it not? One of the worst frauds that was ever invented was the
assignments of error.

Mr. Orfield. 1 believe that the original criminal appeal

rules contained this provision.
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Mr. Holtzoff. Yes, but the civil appellate rules, which
came five years later, eliminated the assignments of error,
and this will put criminal appellate procedure in step with
the civil appellate procedure.

Mr. Medalle. Mr. Warfield's point 1s that he wants the
1ast sentence of Rule 49 to go into Rule 50, 8O 1t will apply
to a case of the supreme court to the circuit court of appeéls.
There would pe no question about that.

Mr. Holtzoff. There 18 no question about it, because
there 1is no provision for it. It 1s necessary in Rule 49
pecause they are abolishing an existing practice.

Mr. Medalie. Why not put it in anyway?

The Chairman. Where would that go?

Mr. Orfield. At the end of 50 (p), I would think.

Mr. Holtzoff. You cannot transfer that into 50 (b), be-
cause the sentence reads, “"Petitions for allowance of appeel,
citations, and assignments of error in cases governed by this
rule are abolished."

They have been abolished before in all cases except direct
appeals, and that is why it is necessary in Rule 49 and would
be out of place, 1 think, in Rule 50.

Mr. Longsdorf. We abolish it by saying jt shall be taken
by filing & notice. It is abolished by those words.

Mpr. Holtzoff. I agree with you that it is surplusage. 1
would not object to striking it out entirely, but it should not
be transferred tO the other rule.

Mr. Orfield. 1 think the original appeal rules contain

that provision.

Mr. Holtzoff. No. They contain a provision for a state-
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ment of grounds of appeal in & notice of appeal, put they did
away with grounds of appeal and citations and assignments of
error.

The Chairman. Would not the motion really be to eliminate
the last three 1ines of Rule 49 as no longer needed?

Mr. Holtzoff. I think so.

Mp. Seth. Aren't they needed in appeals to the Supreme
Court now? 18 there anything abolishing them on direct appeals
by the Government to theSupreme Court of the United states? You
have got to have it in if you have it abolished there.

Mr. Holtzoff. The purpose of that is to abolish this
requirement in those direct appeals by the Government.

Mr. Seth. It had ﬁetter stay in.

The Chairman. 1f there 1is any doubt, you had petter leave
it in.

Mr. Medalie. You cou%d take that sentence out of 49 and
put it in somewhere else where it 1is applicable to both 49
and 50.

Mr. Holtzoff. 1 do not 1like to gee it made applicable to
50, because the way it 1s worded it 1s only applicable to those
cases where the requirement now exists, and you are abolishing
it; but to abolish it in the other cases where the abolition
took place in 1933 would seem to me to be somewhat lncongruous.

Mr. Medalle. Well, you could have something that is very
simple.  Strike out, "cases governed by this rule.” Wouldn't
that do it?

Mr. Youngquist. I think that Rule 49 should be self-

contained. It is a special proceeding--an appeal to.Z

different court from that to which a defendant may appeal--
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and if we do anything., 1 think we ought to jeave this one as it
is and put 1in whatever language may be necessary in the rules
that relate to appeals to the circuilt court of appeals.
Mr. Orfield. This is the language of criminal appeal
Rule No. 33
"petitions for allowance of appeal and citations in

cases governed by these rules are abolished."

Mr. Holtzoff. Exactly, but that was in 19%3. For us in
1942 to insert that sentence would seell to me to be somewhat
incongruous.

Mr. Youngdquist. 1f we are enacting them, would not the
omission of that statement possibly be taken to be & reinstate-

ment of the old practice?

Mr, Orfield. We have repealed all the old rules later on
in these rules.

Mr. Longsdorf. 1 think we ought to read the rules of the
Supreme Court which regulate the taking of direct appeals to
the Suprenme Court.

Mr. Holtzoff. We have read them in preparing and drafting

this.

Mr. Longsdorf. Then you would see Why this was put in
here, and you would find out also that in the civil rules direct
appeals to the Supreme court are not regulated. Therefore, it
hed no place in the civil rules--there was no need for it--but
there is a need for it here in Rule 49,

The Chairman. et us get the question to & head. I8
there a motion?

Mr. Orfield. 1 move +hat we take this last sentence of
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Rule 49 and add it to 50 (b).

Mp. Seth. 1 second the motion.

Mr. Holtzoff. You mean toO tpansfer 1it?

Mr. Orfield. To keep it in 49 and repeat 1t in Rule 50
(v).

Mr. Seasongood. Has Mr. orfield read that? The rule
there did not say "agsignments of srror," did it?

Mr. Orfield. No, it did not contain that languege. that
is true.

Mr. Seasongood. Where you have "ggsignments of error are
abolished,” that is not in the rule as it exists.

Mr. Orfield. Not in the criminal appeal rules.

Mr. geasongood. It is not 1n the criminal appeal rule
as it exists. Do you want it in?%

Mr. Holtzoff. No.

Mr. Youngquist. We do want bto abolish asignments of error.

Mr. Holtzoff. We abolished 1t in 1933.

Mr. Youngquist. As he read 1t they are not abolished.

Mr. Holtzoff. Rule 3 of the criminal appeal rules,which
were promulgated in 1927, provides: Wpetitions for allowance of
appeal and cltations in the cases governed by these rules are
abolished."

Mr. Seasongood. Wwe are talking about assignments of error.

Mr. Medalie. 1 began feeling gilly, because 1 began
thinking of & few cases in our office with those grotesque
assignments of error.

Mr. Younggquist. 1 second the motion.

The Chairman. ALl those in favor of the motion say "aye.”

Qpposed, "yo." The motlon 18 carried.
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Now we have Rule 51 (a).

Mr. Youngquist. You could now shorten the headings & good
geal, now that you have a separate chapter.

The Chairmen. TIs there a motion on 51 (a)?

Mr. Holtzoff. I move that Wwe adopt it.

Mr. Orfield. T would like to see added to Rule 51 &
provision that the circuit court of appeals shall have the
power TO hear new evidence, in other words, review the facts.
1 donot belleve that they have that power at the present time.

Mr.Youngquist. That is, to call witnesses and to hear
them before the circuit court of appeals?

Mp. Orfield. Yes. I would leave 1U to the discretion of
the circuit court.

Mr. Youngquist. Why?

Mp. Orfield. 1In order that the criminal defendant might
have a hearing on the merits and that he might get a review on
the facts as well as thelaw.

Mr. Seasongood. He would have toO be tried by thé jury,
under the constitution, in certaln cases, and he has to be
there. |

Mr. Orfield. It is the defendant who is taking the appeal,

so he is not injured.

Mr. Longsdorf. That is under the jurisdiction of the
circuit court of appeals, and we cannot do 1it.

My. McLellan. Wouldn't it be desirable to pass upon (a)
first and take the matter of additions later?

The Chairman. All those in favor of 51 (a) say Haye."
Opposed,"No.“ The motion 1is carried.

Now, 51 (D).
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Mr. Seasongood. I would like to make the same point in
behalf of the 1anguishing prisoner--that he does not need filve
days before bail can be furnished. He does not have to do it
under existing practice.

Mr. Holtzoff. 1 agree with Mr. Seasongood. I do not
think the five days have to be made mandatory.

The Chairmen. Your motion 1s to strike out “upon five
days' notice"?

Mr. Seasongood. Yes.

Mr. Youngquist. That five days' notice requirement
applies also to a motion to dismiss the appeal.

Mr. Seasongood. All courts of appeals have rules provid-
ing the time within which you have to serve motlons.

Mrf Youngquist. I thought that your suggestion related
only to an order on bail.

Mr. Seasongood. No. I would like to strike out the "rive
days' notice,” because cach court of appeals has rules as to
the number of days' notice they require for filing the motion.

Mr. McLellan. Don't you want the Government to have some
kind of a notice to dismiss an appeal?

Mr. Seasongood. They require that. All courts of appeals
rules reguire you to give notice.

The Chairman. Isn't there an advantage in uniformity?

Mr. Holtzoff. I am wondering whether this is not the
sort of detail which might be left to circuit rules, because
the period of time might vary with local conditions. I can
conceive of a longer time being required in the Ninth and
Eighth Circuits than perhaps in the First and second Circuits.

Mr. Youngquist. I second the motion.
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The Chairman. The motion is to strike "upon five days'
notice" in line 8. All those in favor say "pye.” Opposed,
No." The motion 1is carried.

The motion now 1is to adopt 51 (b) as modified. All those
in favor say "pye.” Opposed, "No." The motion 18 carried.

Rule 52 (a).

Mr. Waite. Are ve going to discuss Mr. Orfield's sugges-
tion?

The Chairman. I beg your pardon.

Mr. Orfield. I will put that in the form of a motion. 1
move that we add subsection (c) to Rule 51 (a)» permitting the
defendant to have an appeal on the facts, permitting the
circuit court of appeals to hear new evidence, to call any
witnesses, in the discretion of the circuit court.

1 would not give the defendant that right--not an absolute
right--but 1 would leave 1t simply in the discretion of the
appellate court. That 1is the situation in England at the
present time. 'The appellate court in its discretion may
review the facts. The defendant has no absolute right to have
the court reviev the facts.

Mr. Holtzoff. Do you mean to review the facts or to hear
new evidence? ,

Mr. Orfield. That is somewhat proader--to hear nev
evidence--that 1is true.

Mr. Medalie. Do you want to carry out the idea of the
English Criminal Appeals Act?

Mr. Orfield. Yes.

The Chairman. Will you separate your motions and make

separate motions a3 to reviewing the facts and also as to
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hearing new evidence, pecause I think you héve different
problems?

Mr. Orfield. If they were permitted to hear new evlidence,
that would implledly allow them to hear facts.

Mr. Holtzoff. 1 would favor giving that power to review
facts., I should hesitate giving them any broader authority.
The Chairman. That is what is running in my mind.

Mr. Wechsler. I8 there any questibn of jurisdiction?

Mr. Youngquist. That came up while you were out.

Mr. Wechsler. I am sorry.

Mr. Youngquist. 1 am commending you for remembering it.

Mr. Wechsler. I8 it answered?

Mr. Youngquist. No.

Mr. Orfield. The appellate court is given a certain
amount of power to review the facts, is it not?

Mr. Holtzoff. Yes, it may review facts, but not hear
new evidence. 1 think there would be & great deal of justice
perhaps in a gimilar rule in criminal cases.

Mr. Youngquist. I am rather puzzled by what "review of
the facts" means. Does it mean that the court will determine
whether there 1is substantial evidence to support the conviction,
or does 1t mean that the court shall determine from the
evidence whether it 1is satisfied--that 1s, whether the court
is satisfied--beyond & reasonable doubt that the defendant 18
guilty? Those occur to me to be the only two.

Mr. Holtzoff. No. The equilty rule is different.

Mr. Orfield. It would be a question, it seems to me, of
weighing the evidence or balancing the evidence.

Mr. Younggquist. Doesn't that bring you right down to &
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duty in & circult court of appeals, then, to determine whether
the defendant 1s gullty or not guilty?

Mr. Orfield. I would give them that power. 1 would not
compel them to exercise 1it. 1 would leave it to their discre-
tion.

The Chairman. Aren't you aiming at the power of the
English Criminal Appeals Rules? They determine whether or not
they, sitting as a jury, find that the evidence sustains or
does not sustain a conviction. They put to themselves the
same question as Wwe put to a jury.

Mr. Wechsler. There is allowance for the jury having
heard the witnesses.

The Chairman. They &also revise sentences up and down.

Mr. Holtzoff. The equity rule does not go as far as you
percelve this provision would go. My understanding of the
equity rule is that the court of appeals may get aside the
sentence as contrary to the weight of the evidence, but only
if it deems that it is clearly and overwhelmingly SO. It does
not mean that the appellate court must be convinced beyond a
peasonable doubt. The only question it will determine is, I8
the weight of the evidence SO overwhelmingly against the
verdict of the jury that the verdict is erroneous?

There are many States where local procedure permits that.
That is the New York procedure, 1 believe. The appellate court
or the appellate division may review the weight of the evidence,
and I an see a great deal of merit to it.

Mr. Seasongood. There is a great deal of merit to it, but

jsn't there some kind of statute that they cannot review

evidence?
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Mr. Holtzoff. But, of course, these rules would have
the effect of repealing the statutes.

Mr. McLellan. It 1s taking away from the Government 1its
non-constitutional right to trial by jury.

Mr. Wechsler. MNMr. Chairman, may I call attention to
gection 2 of the Act which relates to appellate rules? It 1s
as follows:

"phe right of appeal shall continue in those cases
in which appeals are now authorized by law, but the rules
may, &s herein authorized, prescribe the times for and
manner of taking appeals and applying for writs of
certiorarl and preparing records and bills of exception
and the conditlions on which supersedeas or bail may be

allowed."

Mr. Seasongood. Is that as far as it goes?

Mr. Wechsler. Yes. It is the second section, and in &

sense it 1s a 1imitation on the first and more general authoriza-

tion.

1t seems to me that there is some basis in this second
gsection for feeling that the rules were not supposed to touch
appeals except as to the matters thereln specified, namely, the
time for and manner of taking appeals and applying for writs
of certiorari and preparing records and bills of exception.

Mr. Orfield. Might you not say that this goes to the
manner of taking the appeal, the scope of appeal? It goes to
the manner of taking it.

Mr. McLellan. I think, Mr. Chalrman, that we would do

well to leave to Congress any such change &8s this motion
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contemplates.

Mr. Seasongood. I think you would have objection from
the court of appeals. They feel that they are overworked as
it is. I think it would be a fine thing if it could be done,
but there seem ©TO be limitations.

The Chairman. Can you have the motion separated?

Mr. Holtzoff. Mr. Cchairman,may I offer a suggestion?

1 do not read that as a limitation, Mr. Wechsler, because
the first section of the Act gives authority to the Supreme
Court to promulgate rules in respect to any and all proceedings
after verdict, and so on; and the second section provides that
the rule may prescribe those matters which you referred to.

But do you construe that provision as & 1imitation on the first
clause?

Mr. Wechsler. There would be no point to 1t otherwise,
because, as you just said, the first section covers all pro-
ceedings after verdict, which I suppose includes appeal; and 1

think the point of the second gection was to be sure that the

"rule did not in any vay tamper with a man's right to appeal.

Mr. Holtzoff. This does not tamper with it.

Mr. Wechsler. It 18 perfectly true that Mr. Orfield's
motion enlarges the fruits of an appeal, but 1 would want to
see the legislative history of that rule in detail.

Mr. Seasongood. How about our own charter? Are vwe limit-
ed to anything that we are to do? of course, we had rules in
the district court. Later on they were enlarged. Does any-
body have our scope?

The Chairman. 1t was enlarged rather informally by saying

that we might submit any changes that we thought should be made
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in the appeals rules to bring them in line with the develop-
ments of the last five or six years, brought about largely by
the improvements in the civil rules.

Mr. Seasongood. There was an order of the Court, which I
have seen.

Mr. Youngquist. On the appellate rules?

Mr. Seasongood. I think so.

Mr. Seth. Wasn't the order in criminal contempt cases?

Mr. Holtzoff. That was the statute.

Mr. Youngguist. Was there an order on the appellate
rules?

Mr. Robinson. It was in the second motion.

Mr. McLellan. I would 1ike to have the motion stated, 8O
T can know what it is.

Mp. Orfield. The motion 18 that Rule 51 (c) shall read,
"phe appellate court in 1ts discretion may review the facts."”

Mr. Holtzoff. Wouldn't you add: "shall not pass judg-
ment unless clearly erroneous,”" to embody the concept of the
equity rule?

Mr. McLellan. Do you really mean that, Mr. orfield? You
want to adopt the equity rule rather than give the court of
appeals the power to look the evidence over and to determine
whether upon that evidence it would have come to & conclusion
of guilt? 1 would like to know which you want in jyour motion.

Mp. Orfield. Maybe T do not have the equity rule clearly
in my mind.

Mr. Seasongood. That is the ordinary equity rule. The
court can always review the evidence in an equity case.

Mr. McLellan. "put reverse and come to a different
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conclusion only when the court was clearly wrong."

Mr. Seasongood. Yes.

Mr. McLellan. As I understood Mr. Orfleld, he wanted
something more than that--power on the part ofvthe court to
look the thing over and decide whether upon the evidence they
would have concluded that the defendant vas guilty.

Mr. Holtzoff. I would like to go along with the equity
rule, but I should hesitate to go further.

Mr. McLellan. Therefore, we ought to know vhat we are
voting.

Mr. Seasongood. We ought to have the statute which we
are repealing. I have in the back of my mind that you cannot
review under an exlisting law.

Mr. Seth. The Constitution limits 1t.

Mr. Seasongood. But there is a statute that the appellate
court shall not review questions of fact.

Mr. McLellan. It says the court of appeals has jurisdic-
tion of certain things, which does not include deciding a case
upon evidence heard below, except in equity cases.

Mr. Seasongood. HKas only appellate jurisdiction.

Mr. McLellan. That is it.

Mr. Orfield. 1 move that this question be referred back
for study.

Mr. Youngquist. I think we ought to decide it nowv.

Mr. Boltzoff. I think we ought to decide the policy and
then study the phrasing.

Mr. Dession. There is more than phrasing involved. 1 am
interested in two things. First I am interested in the merits

of the proposal. 1 am troubled DY, first, the question to
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what extent would this sinvolve changing the jurisdiction of any
of the appellate courts?

Now, I am not sure that it would, but 1 think we would
have to study that. Wwe would have to study the statutes which
define that jurisdictlon now, and we would probably, after
doing that, have to find out what content the word "appeal”
can be given that is most broad.

We have the further point of the statutes conferring rule-
making power.

As Mr. Wechsler sald, the legislative history that he
urged wéuld be pertinent on that. I would hate -to come to the
conclusion that we cannot touch this at all, but I am not sure
that we can.

Mpr. Waite. 1 consider this as an extremely important
problem, but one 1 have not thought about, even, and I would
not feel qualified O give a sound judgment on it. I could not
vote for or against it with any feeling of assurance on 1t. 1
would like to study it.

Mr. Holtzoff. I have the statute here, if you want to
refer to it.

Title 28 of the Code, gection 225, relates to the appellate
jurisdiction of circuit courts of appeals, and all it says that
is germane to the question here is this:

"phe circuit courts of appeals shall have appellate
jurisdiction to review by appeal final decisions -

"pipst. In the distriét courts, in all cases save

where a Qirect review of the decision may be had in the

Supreme Court.”
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Theye 1s no jurisdictional question involved.

Mr. Seasongood. Tsn't there another section that there
shall not be & review of questions of fact?

Mr. Longsdorf. There is another jurisdictional question
arising out of the Act which does not appear 1n Section 225
here. 1 think the section occurs around the 800-sections in
mitle 28. I remember that a very material part of that was
omitted by paraphrasing when the y.S. Code was compiled.

Mr. Seasongood.. Mr. Youngquist hes the order of the Court
there. He can comment on it.

Mr. Youngquist. The order of the Court authorizes the
committee to make such recommendations as may be deemed
advisable respecting amendments to the rmles promulgated by
this court--that is the appellate rle.

It occurs to me that the Court would be shocked 1f vwe
should propose this as an amendment to tﬁe rules that had been
made and also that it would be rather presumptuous on our part
to propose SO drastic a change. It is more than an amendment.
It goes into & new field.

1 would have no objection to the committee's studying the
problem and perhaps making an informal recommendation to the
Court later, but I should doubt very much the advisability of
permitting that study to delay the action of the committee on
the work that 1s clearly committed to 1it.

Mr. Wechsler. The essence of the problem really is, Mr.
Chairman, I think, this, and 1t goes to some extent to the
district court rule. Can we make any recommendations that go

to matters which have heretofore been regarded as matters of
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power of the court as distinguished from the way in which the
court shali exercise its power under the governing rules of
procedure?

I do not mean that that formula makes that clear distinc-
tion, but, rather, is a way of stating the problem. I am very
dubious on anything that touches power. I certainly think that
we can propose no better reform than to bring sentences within
the scope of appellate review in cases of abuse of discretion.

I rather believe that the court might hold that it has
that power, if the appellate court permitted the issue to be
argued, but even then I have doubt about moving beyond our man-
date.

Mr. McLellan. Mr. Chalrman, I think our rules ought not
to be held up by this kind of investigation, however desirable
the investigation may be.

I think I will call for the question.

The Chairmen. May we have the motion repeated, because 1
am afraid I lost it?

Mr. Waite. The motion was to refer it for a further study
to the Reporter and his staff.

The Chairman. The motion, then, 1s to refer the question
raised by Mr. Oorfield's motion to the Reporter's staff for
further study. All those 1n favor say "pAye." Opposed, "No."

A1l those in favor show hands. Five. Opposed, six.

The motion is lost.

Mr. Seasongood. I would ca2y that we should perhaps view
this in some form &8 a matter for consideration, but not in our
assigned work.

Mr. Robinson. It has been under consideration, largely
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based on Mr. orfield's book, in which the English practice has
been observed. We have decided that some results obtained by
that English practice cannot possibly be obtained in this coun-
try under constitutional restrictions.

The Chairman. That is why I asked Mr. orfield to separate
i1t. We know that In & court of criminal rules appeals in
England the defendant is present. He is never present here.

It seems to me that that fact alone would make a difference on
the matter of taking testimony.

Might we have & motion that might bring these toplics as
topics to the attention of the Court, where we could say that
we consider they are outside our province, but matters that we
think require consideration? Is that presumptuous?

Mr. Seasongood. Why not wait until after the Chairman sees
the Chief Justice and sees whether that is all right.

The Chairman. If it is, would it be the sense of the
meeting that some memorandum be submitted to the Court broach-
ing the topics but not attempting to pass upon them?

Mr. Seasongood. Including the ability to increase Sen-
tence.

Mr. Holtzoff. Notvincrease sentence. That would be uncon-
stitutional.

Mr. Seasongood. That 1is the English practice.

Mr. Holtzoff. Yes. EX parte Lang holds you cannot in-
crease a sentence once it is passed.

Mr. Robinson. But the defendant could walve that as & con-
dition of his appeal.

Mr. Seasongood. If that was a condition of his appeal, you

could do it that way. There is a decision of the Supreme Court
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where in a state court they allowed an increase of sentence.
They held that thet was constitutional. T am quite sure there
is a decision of that kind in the Supreme Court.

Mr. Younggquist. I second the motion.

The Chairman. You have heard the motion. All those in
ravor say "Aye." Opposed, "No." It is unanimously carried.

Mr. Wechsler. If the line of approach is the power of
approach, how do we get a thing 1ike waiver of indictment?

T simply want to get the sense of the definition with regard
to jurisdiction clear. Perhaps my question was not clear.

Mr. Youngquist. Yes, 1t is clear.

Mr. Seasongood. Is 1t the same in a district court as it
is in appellate jurisdiction?

Mr. Wechsler. 1 think the language of the statutes 1is
about the same, except one says before verdict and the other
says after verdict.

Mr. Holtzoff. Yes, but the words of limitation are not
in the other statute.

Mr. Wechsler. What words of limitation?

Mr. Holtzoff. You construe section 2 of the appellate
statute as words of l1imitation?

Mr. Wechsler. Well, I suggested that they might be, but
I did not pass oOn the point.

The Chairman. Rule 52 (a).

Mr. Waite. Are we discussing 52 (a), Mr. Chairmen?

The Chairman. Yes.

Mr. Waite. Tt seems to me that there is an alternative
which has not been considered. It says, "p sentence of

imprisonment shall be executed unless an appeal has been taken
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and the defendant has elected to remain in detention."”

Suppose he does not elect to remain in detention, but has
taken an appeal and has asked for bail?

Mr. Holtzoff. That is taken care of in another paragraph
1ater on, in paragraph (e).

Mr. Waite. Well, even 80, (a) as it stands simply s&ys
that unless he has elected to remaln in detention, the sentence
shall begin. It does not leave any alternative there for (c).

We ought to have something in there which will protect him
after he has asked for bail under (e).

The Chairman. May we hold that until we get to (c), and
we will take them together? Suppose Weé just pass (a) for a

moment, then, and let us go on to (B).
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jr. Holtzoff., Well, (o) takcs carc of a fine.
¥r. Seascngool. Stay of exscubion of sentence to pay &
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fipe is execuled unless Jou stey il.
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¥r. Burns. And in the case cf & sentencc of imprisonment.

yr, Youngaulst. 0Of course, you nove & different situation.
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cov in line 18, "by any judge Or “ustice thereof"?
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adopt Rule 55. BC T move to sbrilke it out,

e, Yowngguistb. I second iU,

Mr. Orfield. second.

The Chairen., It 1s moved and seconded that 1line 11, tne
1atber nalf, through 1ine 1%, be stricken. A1l thosge in favor
say "Aye." Ozposed, "o, Cerrled.

[, Opfield, I move LO ctyike oub all of the socond wLera-

graoh, on the ground that 1t will promote delay: that the trial
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court or the avpellate court should nobl have the diserction to

me in eny unlimited way, on the ground that in vhe

§ct

 eourts and in state courts, that has been

e chief polnts in the criminal mrocecding av waien
pr. Watite., To orifg it oup, I oshaell support the moiulion,
[ e L

Wy, Holtzofl. Woula you tolce away tie cntlire power?  Any-

. hioltzofl, Supposc you have a very long record.
Mr. Sath, vou cannot get the transerinh.

¥r. Durns., O supbose there Ls dlsa“rremﬁvn as to the con-

tent of the record, and there 1g an attempt to eetablish it,

Mr. Orfield, 1 might comprom-ee by gilving ULOE€ edditional
period of 40 Gays, but I would not vermit the trial court to
siy it Tor an unlimlie Tinme.

~

My . Holtzolfl. Bul g£uDpDOSE you have a trial, as frequently

se the casec ln feqe a1 courbs, where the trial nos lasted Two
oy threc months, aud you cerbainly could not et the record
ready ln 80 daye. 1 trinl you have Lo have a regidue O DOWET

yr. Youngguisb. The Doheny oil case TOCK three months to

. Buris. 2UDpose the trial judge is slick, which 1s
common in the rederal courbs.

Mr. Holtzoff. Ye

Mr-, Durns, Suprose the triel judpe is stel cuvpoge Lhe

Well, you do not need the trial judgC.



¥Mr. Burnes, Well,
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You may very wcll necd hilm

i sormc digsputlc.

r. Foltgorf., Loy . becausc under this provision, under
<1de puts in the recorc vhatever 1%
wants. We are trying to assimilate 1t in the civil rules,

Mr. Medelie., ¥8s, bDub thav night aot vo avproved; we may

changce our minds o0 the

5 yr. Medslie, Circult judges.
pr. Holtzoff. I certainly think there ought to be resicu-
al power in the courts bo extend Limc.
pr. puras, To whot extent 1s delay in this field in ihe

) 1 1. 0.

federal courts the subject of criticlsm?

Mr. Holtzo

=

. Well, delays were reduced to a very large
extent by the rules of 1932. sprior Lo that there was a Jol of
criticism, and just criticiem. But I think this, end I make
thies statement because a stnlor circuit judpe called my atten-
tion to the fact thatl rrequenvly delays occur bocausc ThE

Tnited Stateg attorney 10es not make a motion to dismiss. T

he pressed tac ratter, the dclensd counscl, in cas&s wherd they

were oot to be indolent or dilatory, would DC more cnerectics
oo I thinl that 1% 1s & matter of administration rather than a

watter o court proccdure, and certainly 1t would be mos v
unfortunstc i you sut & diebinet limitation of this 1zind.

Mr. Burns, Sunposé you put in "any judgc thercor, may
for a good cause shown," to indicate that it is not to be un-
controlled and arbitrary.

Mr. Loltzoff, That ig all right.

wr, Youngquist. After the word "mey" in line 972
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Mr., Rurns. That is right.

The Chairman. Is the motlon seconded?
My, Seagongcod. 1 second 1T,

The Chefrmen. All those in faver ol the motion say "Aye."

do gou want a vote on your motion?

vr. Orfield. I helleve not, 1 QO ret believe 1t was

vule as amenced, say "aye." Opposcd, "Jo." Carried.
Rulc 54,
wr. Younggulst. In Rule 5% why do jou gay the extension

Et

may be granted by the cisbrict court with respoel o ho (o)
e, Longsdorf. 1. Cholrman, with respoct Lo that matior

yhich I referred Lo & yhile ago, btherc would grcat dissabis-

o’
@]

raction in the ¥inth Cireult if the printing of rccords, ke

SUNEY

prief, was mace & uniform rulec, The Fourth Circuit looks at 1t

m
o)
oF
o
[©]
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e
o
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from uhe
The Cnairman. Tuf sourth, the Third, ©the Tirst, and ool
Dictrict of Columbla LOW 51l use 1T,
M. Lengsdorl. T know, but we lhiave been using it for 50
vears and we ars aboub OO chanse 1t in Che goace courts Quive

sepience in the state courts is against LU

Tn fach, they did not do it in criminal

ctate courbe. THOY gia ot oin the state courlbs “n civil avrcals,

anc the reewlid of i1 is thet we petb e r(cord presented DY

excerpbs in ore priel in & dis’ointed and digcontinuous foTrm.
The annellont will pick oul what ne wonts and sbiclk Tt 1ato his

Kriel from verious pointes ia the vocord, and then e ay.ellce
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will Tut in otner rarvs L

and the judges CO

3
ine the parts that shionir

in the courts or

- o
Couen

state
carpon cOpieES.
Mr., Foltzoff., Lney

seript?

Mr, Longsdorf.

E

callfornia they have sent ubd

courts in criminal appcals

An oripinal and

617

wae in order--

that was desired,
1t is now proposcd out there in

to send up an originel and

reporterts typcwritten Lrans rint.

so each judge of the reviewing
he wants 1t. QOne is

- TT — Fa¥al
JR A nortrnoli.

costs morec te do that

R P
OrieELl .

k] : -~ Kl -
do not belleve

The wholc Tyvewrl

buL 1t costs an awiful lot ©f mency;

it docg to print an

Tioes not scndinc up thrce 1

a1l threeo road cnot

not enocugh oy threc men,

"0YrC

[

court of

oy
[SASR

En

-

huh nov ohe

the amsouns of the record U

2 P T T ~ - 4 8 e O PSRN
1o Trinted, oo they 4o unaGe wat secbion 867, his rrinting
coste arc icss than Lagy arc 1n the Fourth Circult. AL any
~ote, T am celline vou how they fecl sbout 1t out Thacre.,

[
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[©]
e
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we can dispose of (a) Tirst, if wo nmay.
T e N -~ . I e KL T N, P
r. Wechsler, T wove an cuacndeent to.(a) that alter tlic

or vy the rulns of the circult

courts of appcals.’”

Mr, Sobi. Yoo,

17, Tongsdorl. I second that wotilon.

mhe Chairwan. Whab would be the offect of that, rrolfessor

rr. Weehsler, It would allow sShe ctreult court of appcols
to pale rules with respect bo preperation end form of rccord.

The Chairmen. Well, thet in cff7ct would nulllfy (o),
.WOU],Q ,'b nobx‘/

271 . "ﬂclt:ojﬂfn I CL YL [N ORN

Wp. Wocheler. Yoo, pub I Inlend to wvobe cgainsgt (b), €0

rr. Longedorf. I nuch protest. Tt might rale (b) &
clnelc turecea, Ses 1h would nullify --toe Fourth would be &t

sherty to do it their wey ané She Sixth wourld be ob 1liperty

TN - M et 1 N e A S ey ey
(v) peceuse it saye, TOXCEDL A5 otherwice orovided In Toent
"
rvloc,
e Chairran. ALL thoge in faver of Trofcsgor Wechnlor's

! . " My 3]
Opmoced, THO.

Y 1
o C“d( ‘[‘!LU, e,

-
{

1, lledalic yeit. ILet me unders and. What ig thc amenc-

My, Yeounogulo t, TO.

Il Jow
= e

1 R . » ] 1 1 oy s )
Tre Croirmon,., Loan Ln covbt. All thosc “n Lavor oOd

ct
5
O

-

+
PRy \G“d"‘"F“n”“t} ~ e tae,~n U
Cuds i Al ] ddy @

LRy}
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L, lacdalie, Woit, Whet ig o tho orendments

The Chalrpen. The amencwent s L0 ‘neert at the ond of
Tine & "or rulec of the circull courts of arvcale”, having T
ite purmoszc leoving cecl clreuls o edovt (L) or not adony (

v, Durle, Docg thal not, M. airmgn, onerate Lo Ire
vont uniformivy ?

. Heltzoff, Acs.

TornggLicit. ¥GT.
The Cheirmern. It would,
Ve, Durke, T wesan the aconticn of this anendment,
. Iloltzoff, Hor,

1w, Bure. Would thet not heve the offect of prevenuin
the uniform .ty thet pou ayc sceliing Lo eceorplich?

The Chalrmon Vory cobviousl

. Weecholer, Well, 1% would not have that effrct within
e eonlfines of any area of pniforyity prescribed DY these
mulee: and if (b) ic roialined, then pno circult could rmake &

rulc

wlaf
Vool -

thers

e
cur.iv

fneons

] .
provi

dod

no o

.
i

rovial

the

rulecs

M. Waite. Dorg not your amcndment add "ox
wige vrovided in Uhoed rules O of Lhe
oi ="e

1. Woehieler, Tor by rules 50 the clreultl
ovnesle’ .

vy, Wailie. So thal wac clrcuse court of
cort from {p) if 1o wonbec L7

ML . Bowincun,  Thal ie Tigau.

J-

clreulit couria

S
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ur. Longodorf. All right,

Lote

ct
-
¢
)
=3
(]
7
4
5
~
ko]
[
e
H
e

!

tr. Wechsler, Yell, you speall ag i

19
e
2
[
[
e
9w |
+3
™
@]
o
k3
[N
.
__{
ct
v
b}
jin
Q
o
-
fte
-
NS

PO, Lo . - - - 1 L. y
wont in oll o cased Lo mwrint Ul ‘e o

mi~ G- PrmAanrT SR G 25N 3 - L T TA R L N O = P ERE q
e defendent and the GovornuLcliv ey oueroc on el delebien of
ey N 1 - . ER te Fal Ny PR P N kS ~o
~orue Gl T rocorTd anC Ciav 0oL courae L uot pocwlt oL Wil

peacnt bill-ol-cxecy

twos
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1% ercalcs an abotlact randling agpeals, at iistin-
puished from a conerc te

The Cheirmen. Sub, M. wechslcr, you nave always 00U
tlat there in the Lruewrltien rceord, anG I assUnd that tiic
fLaec who writcs the opinion in the cirvecuit court of arpeals

srfcebively Cestroyed Perc.

., Longecort. They 1oy wWend Lo rcfer o ports of 1t
without reading 1u. Tt e &ll 1n one pabil. som Lod, clsc 1
pusy with 1t

Iy, Wecheler. Do not Torget, thie is sonmetbing that a

circult court of appeals 1s DOV rree ©o do of its own rules,

and T am not suggesoing that the court forego CGOing it if ite

whole countiy, without, ilv Ty view, adcquabe rcasons for doing
yr. Holigoffl, 1Is not the reduction of the cost of avpeal

to the defendant a Very imporiant cbjective to be attained in

o

':$

appellatc procedure, and goeg nobt thils rule attain 117

t
pr. Wecheler, I coudt that 1t would attain 1t apureciouiy
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core Lo orint OO

thapn 1l doco
eopellant falls In hie appeal
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s tne printed record alre
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13 end Tthen
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lready ot handé To usé,

v, Ioltzolf, Fou &re not thinking o.&

thie bill.
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Lo ey f'or cerlLlor

DY
gocorf, He may not get the cerliorardl, bul he hes
got to gend the record Us.
py. Holtzoff. You gre not thinking of the men thad nes wo
vgy the wriabing niil, Mr. Longscorf,
rr., Longecorf, L am thinldng jusd exectly of nim, IT T
corce Lo the pointg vherc he wehus w0 petition for cerhiorari
he 1s going 50 O oub socinsl & Lrinving bill enywey.
My, Wechsler, How docs ‘he coriliorerl prectice now worlk
where this rulc ic enforeed?
The Cheirmon, L0 18y come vr on tho execr 8. L hed 2
ooce thet [ oarpucd in hoyceh ynepe the record wag onc of aboub
c,000 pepcs, and I arrecd with tix G vernrent on & record of
avout 1,100 pagee, epd wo ned Time exlenced on notn cides for
Lh- orpument; and chere wae only one 1ittle guosbion thet the
couvrt wanled light on, and they asked ug te brins on coditional
cingcle nage ol the record To give Liiewm two roeforences. NO,
1t was ohe differinces Letween Peving o book LikC that (indicat-
ing) and boving seven pooke 1ike thau,
¥y, Lougscorl, unle vou con file Ti
Supreme Court ce
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bricfe, wue 1P the brlels are non Tilaple as morl of the record
Leon o ceruiorardi, tien you éo not know what moved the cireulu
courl of arpcals.

“he Chalrman. Woll, thore all go un o2 that,

I'r, Longsdorf. They GO
The Chairren. oSurely.
v, Lonosdori, The rule coyers Uhat as now madc for the

Tourin Circuit, Goes 1t? The bricle o up as part of Lhie

rscord?

t—i
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The Chalrman. the cxcerphts go ug.

IS

Vr. Longscory, Do you take cher out ol ©

The Chelrman, Lo, Ghey arc mprinted seserately in Luae

Circuit, the Disbrict of columbia, and the Third Cire

vr. Longscdori. Yeg, I iDOW
Y. SeanongcoC. This sceme to me Lo be an admireble rule.
T4 1ls a saving 0 CGXDONRLG, which ig sowsthing you wont o
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Fou fuss arounc &apcut
corson nekeg you print o 1ot of ctuff thet is —urely vexadlous.
vou do not went to asl in the clreult couvrt of oppoals to hove
she coobs agseccsch ageinst im ror meking you rrint 1it, bub 1T
hee nappencd that way, and the circuit courls cf anppealy Dove

>

boen rathcr olow thepselvos in apgproving procedure . They wcere

VEYY insistent in our circuit, ror instance, on retaining the
ol¢ narretive rorm of bill of cxcevtions, which wae, I thougnt,

always apsurd and javolved an amounb of work and cost entirely

dierroportionate witn the idee of printing in guesticn-and-
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T think this

Ly, Longsgorf. Tow, MP. Chairmen, I do not know whe tner
we can evolve any methed ol ccallin
lighit of whati I an coout o say, or nob, but there is a very
in this rule that ougkt T be cons 1dered at the

rortheoming confercnce of cenlor cireuit judges, Con wo dC-

o

viese any wey of lcaving th

Nr. Younggulist. would not the effective way e Lo sugpes

it bo them and leb Liem shioob &t it?

vr. Longsdori. I know what the cffect of wailing would b
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o
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ective w
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ay woull

vhe
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‘he mimeopraph of ihc rules thati goes

‘udges--and see wha

1
(%

ot
5\"
3
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o)
=

nublic--the lepel public,

Mr. Leonpsdorfi, XYour nroposal, then, would bpe to rass thi

le brougiht pefore the conicrencc Of

and oI goursc £ee via e 1

cenior cireult Judges, onhd 1f they ovject to 1T--

yr. Holtzeff. Well, che senior cireuid Judgee will 21l

- i

have conies of tne prelimindry Gruflb, They will be asked Lo

,!-

cerment on

e, Lonssdorf., That is what I am thinking of. And 1T

F1. Youngguilsu. Thiet derends upon what ve 1id,
The Chairman. Surely. 1t dempch

coure docs.,

s gtend open until we know how they

L

Co

I‘F"Cu ton
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Mr. Weciisler, In any casc 1in which o defendant appcals

his pointe that the

e

Fprom convicblon end assignes as One

Py

EVIi-

denee wae insufficicnt to sustain the conviction, he would

Fave to print the whole reccrd, would lic not?

n

MI’. I‘(\lLZ I . YeSo
My, Longsdori, Silnce this ts in the appellatc rulecs
act in the district ccourt rules and we are only proposing

)

amcndments within the terme O our suthority, I thinlz the

2]
et
1
Cy

senior circult cenilercnce ought to have sometning TO £&y epout

thie as well ag Lhe Surrewe Courtl.

The Chairman., Tuis is one thing expressly that the Cnlel

did mention should be agitated.
Mr. Longsdori. We are acitating it.
The Chalrymen, Yes, £ir.
yr. Waite. rutlic agitation,

The Chairman. I mean, 1in mmy conference with

-

a—
Tt
i_.u
>
=

1.8 oy O JRE ) PUETRE S 3N
bioned this ac ong ol Lhe

1 neii-

sointe on whici: there had been an

advencc irn the practice sincc these apvpcllate rulcs were Dro-

sulgated about elghl years &

ig]
O

way or the other, hut he did say that this wog & point.
¥vr. Wecheler. DO I understand thie correctly in onO

respech, that the eprnellant may print tne whole rcecord 1T

vy, Weensler, Therc is DO renelty on nim for printli

EXCCOSLVE roeord?

lic did not comn it himscl [

ther

e
N
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1itipent, "You cannou print,"

yr. Longsdert, o, I Ao not scc anything O that effect;
he ean have it oprinted iZ he wants to.

My, Holtzosf. Toe advantage iz that he con vrint o 1ivtle
ac he woantg to or as much og he wanis Lo,

The Chairman, And the court ma; order 1 printed.

v, Longsdori, Yes.

Mr, Youngguisv. et is what I have becn concerncd aboutb,
We who are g0 valiantly vattling Tor thee new ruvle may He
adepting a rule that can be nullified by anly circult court of
arpeals by reason oF tre frret cleuse In (b).

1r, Seasongocd., YE€S.

¥r., Youngauist, "Winless ordered the eppellate court,
3t shall not be necessaly to nrint'. There wyould be nothing
to prevent any cireuit court of appeals from waking & gene al
orcer That all records shall e rrinted in full,

1 conicss thet T have herctofore overloore( the sienili-
cence of that clauee, snd I snell now mOve that it be striclzen,

Mz, Tioltzo T sceond Lhe wmoolCi.

v, Longsdorl, Tou may vant to nalke Lt mano datory not o
Trint.

vp, Tiolizofl. KO,

rr. Younggulst, w1y, ghall nol be 0BCCCSSETY to prinu L
record on aprcal cxeopt that the arppcllant shull print, ac ol
arpendix’, oné so forbh, That is vhat, as I unceresbond 1%, wC
eye Lrying O £2vVe,

1r. Toltzoff. Yes,

wr., Longsdori. Well, rcalll, 1 you are $olng Lo ctralit-
seeket 2ll of them in ORE rule thet ig the vay 1t ought ©o ne,
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ig it

rathered--and I must confess I read this
nlor corr--T thournt thab meent specific cases,
I would much efer, rather than urlkwnr it

conrt"s to take out eny peneral rulc but to say that the court
could in a gpecific case.

Mr. Burns. The advantage, however, Ir. Chelrmen, cof
starting out, "it shall nol be nceessaly to srint", ought not
to be lost. Would 1t not be better to rut at the end, "in
epecific cascs, for good cause shown, the arpclletc court”?

The Cheirman, That is right.

Nr. Burns. 'may order printing of the cntire record"?

The Chairmen, I agrcc with that,

v, Scascugoood. You car put that n in 15 and 16 tlere:
"ip the arpcllate court is of the opinion that the armpcllont
nwee Coiled Ho print co mueh of the reccord”

yr. Purnc. Dxecrt that thal would have Lo do witlh vhe 1m-
pesition ¢f ceous.

r. Seasoncocd, Well, you coi add here tiat 1t mey Llteell

der peorts or the whole of the record to be printed or may
smposc costs agalneb Lilm.
nr. Loncederl. Judge Burns, you wanbs to take away L4
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of somcals Lo wrovide Ly eltandimn
‘n the wonncy provided

(\f"? -t o
U.‘::/‘C



1. Scazongood, Lot ug riove uo atrlike out
mnlese oréered by thoe arpellatc courd,’ end you have got the
cn, and insert 10 somewhere ¢lse, go it w21l be, "in e var-

4t eulal case the courl nay ordeci’,
o

1., Burne., 1 cccond ib.

The Chelirmon., ALYl right, ¥ou have heard the motion, ALl
tlhosce in “avor say "Aye," Orposed, "To." Carricd,

Uy, Youngoulst., I suprose Tie rTule--T rmoan the adcliliion

1

9]
b

n
v

t9 be made--will require the court Lo malke an order n e

aual casc,

o

incCiv

The Chairmen, “unless specifically ordered,”" or somclning.

Lr. Wechsler, Mr., Chalrmen, I 7ind mysell glowly being

persueted on this woint, but T sbould lile Lo ask one guesgtblion
that oceurs to me. When we et right down to 1%, I have only
one resson Cor drawlng back {rom 1t, and that isc the discon-

tinuate rccord. Ty sceme Lo me, from tho voint or vicw Ol

]_—a

coste, that is ped and can be svoided. I wonder il exactly the
same rcsult as that here sought rnicht be achleved withouv intro-

ducing e Ciscontlruate record, thls waj:

The appellant would mark those marte ol the rccord thet

he Governrient. The Government would waerl: Lhose sunilomcniary
sorbione of the recowrd vhat 10 QEpiles o wrint. The record
would be printed as regueried oy the apmcllant end by oo
Covernrent conbined,  ThC coste would e dlgtributed in aceord-
ance wibhi the requegs of €ach sice, sublcelt Lo the jualcia

control ithat this rule allows: Lhiav 1s L0 =47, coste

Thet, 1L scoms Lo wme, would pob cxactly Lhe samc resuls



the Lricf. When o won hao to TI
with Lis brie? e goes aboubt 1T
Corr the rmeopondent, bul when b
cece 1t alwaye rcoulvs In delan
I, Weeheler, BDut there vwe
cere undcr the procsdure ao I lhav

vr. Wzcheler., There would

1t 1s o practlice in the Tourth C

core up bto the Supreme C

wcerpte in just that fashlon,
weave them together, just ag you
yr. Wechsler., To bring the

cubhetitute that the rule Dbe

)
0
)

My, Holtzoff. I do think ©

able delay in the process, &8

Ml" .

t1ice. as I understand it, 1n all

%
1
b

]

t tg already lalirl
Mr, Holtzoff. Yes,

Mr. Seasongood. Anc, alsoO,

in this rule,

seasongo0d, Then 1t would

631

excerpts ond Iilc vhern

%t 1s my uvnderstand

K s 4 3
IrceculdT oanc

thece otheres, waen

ourt, to congolidate your

co that vou take the two and

heve suggested.
matter to a hcad, may I move
redrafted in those terms.

het that would 1insure consider-

introduce a cifferent prac-
dsfferent circults from
T well crvetallized.
1 Circuit--

oy, B A ) - *> 4
vou arc not art to prins &8
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My, 1HOLUz0LiL. Joll, T guroes Sl provisoon vould be In

- - R T PN 4 4 - ST < I
uir., medalic 7,0t ug take it oul.

. it At P et s
IBYs LTl Gt [ GHANN To iyl now & oLaltuiory |

noeu

- 1 4. o~ W . : = - .~y el
2., Bolbzoff.  0f, JO5, sub T suppost W

e Y e Ta oy 4 - P ~ oy PO e ~ 3 o E
woans Lo vhas you could very parely collect LG coelbe.
- RS- T I e - R - £ ~Nva N e .
. MEGGLLE. T pever saw & JUGERb ~f, Tor ccele 1N &

pr, Seth. 1= seeprc nob a rule 1IN all cireuilt coures of

cals "‘“"‘Tt 100y P T Y - R A R T soe e ] -?‘b"ﬁ’:-ﬂ rv~am oy 8 e tre T
o nnCo A S vl l.gy saadl &ENLow ¢oato NeLLLEL « or Oy agallbvu

whero L pnited gtacee LS g oariy?

M . geoponpcod.,  XCE.

L, HoltzolT. Mo, bubt Fou ayc ewcaking O coste against
the ociendanve

1. Setn., On suoeal.

vy, Medalld., oo, and what ool does 11 do to aps6ss
coglts apainsh the Covernment whan Jou connot collect thiom?

pr, Lonpscori cr arainst & gefencant who hesn't any-

r. vounrauilet Well, i Lhere ony provislon for asedst-
ment oL coatbs?
. Burns, Yes.

M. vounequisi. Lpaingu the Covermmeni?
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The (Chalrman.

3 ~ - P ~r s P e TS “r
Mr. HMcdalie. and thie Governmint L&y ein wiThout cenalby.

: N o " e e P ES 4= TN
The Chalrmal. Well, 1T cone have & very rodl v nalty ve-

A e e eent o e e
couct 1L 1T ennexcs & ol ol jun<g ite prief lus chances 0L

N . R ek <Y A B [ -
e covrrt Ln advance oL e argu TTo ard

joegsned o Shon €XLCH U
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P, Younggulisu. A0 bealdeo, thore 1€ ULLd, nedalies

1 217 107 g R e S s ! 2 o ArutATne COsGE

My, furos. Wolkl, = not Lo implicavion Of dilviding coOgus
that yo : o eoine to ¢ivide thom agsinsv ) dGe Cendanbs
Liat o oy are nve Olaly v AN i LA LS o

. . RSP W P - JEP 1 I SV = il o G A ! oW 3

alonc, but Jou divide them ggalnsuv wbt parcles? And Uhian WLLL

1 h ~ 1+ a1t ehed Flhat twOou 2T mearon COOTE
run aeeine Lhe eewablinllcd pule that jou cannos &ibh=s cosle

2inst e Govcrm;zcn’u.

p. Holbzolf. I {hought we could well aff oré bo strliic
oL Lho cosis. Thoo would boginoon 1ine 15 and cng on Line 20
T4 owould wean ety iling Ouo eVoTy thing after t"m? wora
Toppellec” in 1106 5o
*""l - MY e e ey '\ %
e DG T RN 1O Ly
. Toltzoll. Well, 2°2.
. Yournpgulist. ves, thatall : clatcs to costse.
1, Holuzofts A1l the rest of the rulc, Mr. Chalrmdil.

e Chairman. O, 1 think you

1Ty Y e m A e -~ S Tty
oo to have ¢ i thing oo hold covnacl Ln wadlt
v s . PPN . e T g
My, Holbtzofi. Letually lv Ls & fac
4 1 .. - . B .. -
cozle oo insg G G Ao, Cenaant il i cringinags. ©
satbe &g lns
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Tlie Choilnidil, Veg, but in uwnf Cd cre whers they arc L0sSu
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1ivel; to sin U 1o collcctible.
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i, nOLULULLL o Wiy gl e PRSI A

1. Younggulist, This would permit 2 defendant to throw

-

L¢ covornmaont R Hurcen of wrinving one apocllant's

TCCcorc. - grinic 15 ie 2ll rleht,

The Chalrmdil. The NoveTrment micht outsiars theiz. Ir T
reprosented o derensant I should not fecl thobt I carcd Lo 4o
chat.  Supposc Yo el o cnart 11abprict atitorney whio sald,

"a1l right. We w111 go up on gyoul 14t51le point of thc record,”

e
O
~
jon
[
jon

MY . voungauist. I chould assumd that the appellant v
print only thabt whichh 1s distinctly ravoranle Lo him.

yr. fgoltzoff. I do not think any terrible harm would be
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re civil rulc, oanc

wave criminal spneals.

3 . ey ] e Y Ay A
they have morc civil anpeale thon they

-, ledalie.,  YeD, that ig richt,
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. Modolle, et iz The amentment?  Wrat e molng on?

pugl out Junless ordered by the
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Mr. 2urns.

on tre amendment, motion to
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Mr. Medalie. What judgment is 1t?
Mr. Seasongood, Thers would not be any othei.
The Chairmen. There couldn't be-

Mr. Longsdorf. There is. only oné”fﬁéﬁfit could be,

T~

- -

Mr. Dean. Except the judgﬁénﬁ'ﬁﬁégh you seek to review.

Mr., seasongood.’ You cannot have a petition for certiorarl
except from the judgment of the court of appeals,

The Chairman. Did we agree on the 1anguagé? And if so
may we have it restated?

Mr. Youngquist. Add in line 3, "pbut the @Gourt or a jus-
tice thereof may for good cause shown extend the time."

Mr. Seasongood, Oh, excuse me.

Mr. Wechsler. I should like to know, Mr, Chairman, on the-
merits of it, whether there is in this group any experience

/
that leads to the view that such an extension provigion is
desirable. IFf the lower court proceeded on the theory that in
a criminal case an extension were permissible it would be taken
advantage of, and it would be very difficult ever to deny
applications for an‘extension where counsel said he could not
get ready. I think the experience has been that counsel who
could not get ready always did get ready, so long as the rule
was in its present form.

In the absence of some€ experieﬁce indicating that the rule
has worked hardship, I should be reluctant to recommend to the
Court that it be changed.

T know in some cases at the last term, involving tremendoud
records, where there very able counsel, T felt it was a real

hardship for them to have to come through, but they did, and in

good shape.
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The Chairmen. Well, if you have these here why not dis-
tribute them toO everybody?

Mr. Robinson. Yes, I will.

Mr. Youngquist. Shall we just 100k at them and return
them to you novw?

The Chailrman. Yes. 1 mean, just to get the style.

Mr. Longsdorf. 1 think we all remember that the civil
Rules Committee published more than oné tentative draft.

The Chalrméall. As I recall it, they sent out two succes-
sive submissions, did they not, Mr. Tolman?

Mr. Tolman. There were two submissions, and then & final
report, which was just circularized for the information of the
bar.

Mr. Robinson. We have & gdod meny more forms to beé put in.
Your Committee has kept us busy working on rules. Naturally,
the notes come afterward.

Mr. Burns. May we keep these notes?

Mr. Robinson. Certainly. In one or two cages someé of
them are pased on one OT Lwo earlier drafts, Mr. Tolman Sug-
gests to me, and it is based on experience.

1t would be rather aifficult on our committee, &8 it was
on the Civil Rules Committee, tO have all the notes of this
type prepared the week after next, say, OT something like that.
It might take a good deal of time, but there will be &an average
coverage for the purposes at hand. In other words, the last
word on rules and notes will not be spoken by this Committee
for some months to come.

Mr. Holtzoff. You mean not antil ve getb the reaction of

the people who recelve the drafts?
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Mr. Chalrman, 1 am pothered BY a problem that

1t did not occur to me and

would not have occurred to me perhaps, except for a little in-
of yours & while ago. 1 would 1ike to knov

cidental remark
mmittee thinks ab
things that 1 thi

out it.

what the CoO
nk ought to have been

There 8re several

ies that are not 1 and 1 venture Lo

included in the 4 ncluded,

t is the case Wi

n deslires at all,

th other members of the Committee.

say yhat tha
expressing my OW pecause 1 do not

e any desirabilit

1 am nob
y or impropriety in my

Would there b
g opinion,

knOw L]
goes out, nob exactly @ dissentin

attaching {o what
irable to have the

put a sugge
par's opinion with regard to this, that, or the other proposal?
jon to that. On the con-

1 see noO object

The Chairman.
ial possibility of

a rather substant

gain.

trary, 1 S6°€
t to 4o it or to work

t know that I wan

Mr. waite. 1 do no
that hard.
Mr. Deal. 1 was going Lo say there is no reason why
1ist, but 1 think that

gsarily make &

aite should nece
varlilous subjects,

professor W
his

y lis?¥ that wenb out representing

be included as ¥

in an
nings that came to our minds

suggestvions could
conceivably pe in the second draft gubmitted to the

that might
t about put not ref

erred tO.

par, as things though
Mr. BurnsS. Refer tO 1t in the notes and refer tO it in
the Appendix.
Mr. Dean. in that form 1T would not take the position of
he rules, put it would indicate to the bar

gissenting it to ¥

that thesé problems were there,

that we were aware of them,

g to abandon them, but had not made

that vwe chose 1n gome case



determination on all of them. In that way Ve nmight invite
comments on Some of these unexplored fields, like this pre-trial
coverage, exchange of evidence OI poth sides pefore trial, and
many other gituations. We might invite comments that would be
very helpful.

Mr. Waite. What would be the mechanics of that for me
or you oY the other fellow who has some such idea? To send it
to the Reporter with & request that it be i{ncluded?

Mpr. Dean. 1 think the Reporter right nowv, with perhaps &
few other suggestions, could make & 11st of such matters that
we had suggested.

Mr. Holtzoff. T think it would be better for any indivi-
dual member who wanted toO have any particular suggestion ;n—
cluded in the submission to the public to send it in, and that
could be put in an appendix.

Mr. Robinson. It would be the best way to answer some of
the problems that we have worked on at each session.

Mr. Seasongood. It would be impersonal. You could say,
"The following question was presented put not deemed proper for
inclusion.”

Mr. Longsdorf. Mr. Chairman, 1 dare say that each and
every one of us will be i{nterrogated or jnvited to S&Y some-
thing &t some time aboulb these rules. 1s there any restraint
that ve should 1impose upon ourselves as to how much We shall
say and what?

Mr. Youngquis®t. 1 would say no.

Mr. Robinson. 1 would 1like Lo say with regard tO what
Mr. Waite says that I have some proposals 1 would like to put

on the 1ist, because I have been turned down on some
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hhold.,

suggestions.
t pe well to wit

1 think 1t migh

Mr. Youngquist.
particular prop

ote stood on any

osition--

nowever, how the V
or 12 to 3, or something 1ike that.

1t was T UO 6,
t say that. All
t and getting t
ellovws thought

that
g say,

that 18,
you have to do 1

Do no
he worst

Mr. Medalle.
into an argumen

you are prought
put the other f

what 1 thought,

when
of it, “phat 18

e this way."
That 18 the perfect answer, put I 6o not

Ve should b

it should b

Mr. Youngquist.
e like the jury

11
vulge the details.

think we€ should di

4 at the

in that pespect.
e been overrule

May I s&3 that 1 hav

Mr. Longsdorf.
hat.

so 1 would be in favor of t

n of 16 to 1 here,
Mr. Cha {rman,

n before the

ratlo
on the motio

Mr. Wechsler.
and 1 would Like

in the negative,

11 have to vote
hink 1% would b

nouse, 1 sha
y‘briefly. 1t e a greal

e my peasons ver
e penefit afford

n doné during ©

to atatl
ed to the bar of the work

take tO i0se th
n would have bee he summer by Mr.

g with professo

mis

that they pla
r Robinson.

workin

d others,
nd that

Dession an
nce in my own mi

fficient agsura
the opening of

1 do not have Su
0ssibly get in
justified in se

1 the work that

Congress pefore

these rules can P
nding the rules out

n Lo 1et me feel
can be

the gesslo
the benefit of al

for commen?® without

done on them.

1 think it must pe kep

this subj
iterature to g0 on; whereas in the case of

mplete 1iterature to constitute

substantially no 1

the civil rales there vas co
the basis for the jnitial ghought.
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g5

g out something that 1

choose petween gsendin

Having €O
ed, and, on

ess than our pest, for the sake of spe

think is 1
n to Congress at &

10s8ing & year in submissio
ve no difficulty in

the other hand,
making

time when the country is at war, I ha
do not think this is a particu-

of the bar for

nst submission. I

a choice agal
gain the attention

larly propitious moment tO
y that 1 would 1ike to see thelr attention

these rules in the wa

gained.
t way to get

that it 1s the bes

T do not think
y & gset of rules

to send out simpl
pasis of vhat happened

gecondly,

eration bY the bar
r comments on the

consid

which represents ou

to be our particular experience,
r viewpoint represents our own best

job which from OuU
8 represented by th
given tO the Commit

finished
e criticism that comes

w on the subject @
pest job 1s to be

vie
tee on

in. 1 think the
gtyle to do anything on the matters that have been referred
between now and the date when they have to g0 to press for dis-
fribution--
Mr. geasongood. Practically all that work has been done
and submitted and passed on by the Committee.
1lection of how many

Mr. Wechsler. 1 have nO clear Treco

re referred that ha

overlooked the fa

ve not comé back.

things there we
ct that there are

Mr. Holtzoff.
here

g meeting in the summertime and that t

y bar association
jticism at that time?

in having their cTr
rather get it next

man

is an advantage
gumme?T, when 1

Mr. Wechsler. 1 would

¢ they will meet again.

1 can Se€€ the adva

trus
ntage 1n point of time in

Mr. Dession.
persuade

getting it this summer, and 1 have peen trying to
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nk you are optimis—

esting for

was ready for that, put 1 thi

sting for completeness and U

myself that 1T

ink 1t needs te
ould feel com-

ral checking

1 th

tic.
over pefore I v

coherence: and & gene
ne court for releasec:

v feeling 14
to the bar

tting it to ¥
the very unhapb

fortabie in submi
hat if ve

year and we then submib it

gs suggested that you will

going o find 80O meny bthin
and you will

these other Sug

gestions coming in
e would be in

hecking and re-

ve to chang®
if it went

ha
osition that W

y the same P

e in exactl
hy the work of ¢

1 cannot gee W
neously with the

g summer.
summeY gimulte

out thi
king could not go on this
om the

o the bar and

suggestions fr

chec
the incoming

submission t

1awyers of the country.
1t could. The only difficulty ig, if 1 &

s not tested t

Mr. Dession.
t would

g that 1t 1
re W€ gubmit

o & point tha

e bpar won't

right in thinkin
ig that th

it,

fortable pefo
and to that

make me com
t we want the

m reacting to>»

have to react Lo wha
ctions, 1 think,

ext from thelr red
put 1

than vwé would otherwise.

just do not.
of anything in theseé rules that

Mr. waite.
decisions

I would vote otheYWise on;

d what the lav
w 80O 1ittle abo
nd what the b
her year o W
g than 1 have I

is.

are an
ut the practic

ar thinks. g0 that my

n that 1 kno
the pract.ice a
g if I had anob
for determinin

nks and what

matters and
ork, I realls

g not have any petter pasis
11y want 18 what the par thi

t0o pelieve i

woul
thelr

put what 1 rea
e has 1ed them

g wise.

experienc
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1t seems 1O me that 1f we wait another year,
n than it is taking

Mr. orfield.

e of our attentio

the war will be taking mor

now.
Mr. Chairmal, I have to leave, put I would 1like

Mr. Seth.
cord &3 favoring U
u to submit them t

heir submission in thelr present

to go on Tre
nd guthorizing yo o the Court in such
cessary and appropr

ere any other disc

form &
jate.

manner &3 seems ne
ussion? We

The Chairman. Well, is th
ote before Mr. Seth 1e8ves.

e able to take & V
say "Aye.'

might b
or of the motion

A1l those in fav 1 opposed,

"NO. 1"
Let us have a show of hands, pecause 1t 1s & very impor-
12 tant motion. A1l those sn favor? Eleven in favor. Opposed?

Three. Eleven O three.
is in favor of submitting them,

Lellan, I knovwv,
e from Judge Crane

them in their abse

Judge Mc
that says he 1is,

ve a telegram her

end I ha
nce.

ig proper to vote

t I doubt that 1t
very much in & guan

bu
That leaves me, gentlemen: gary as to

ould do.
go far

what ve sh
he bar worded,

Mr. Dean. How was the letter to t
as explaining how tentatlive the civil rules were?
The Chalrman. 1t was made very clear that they vere sub-
urt and solely for the

1 of the gupreme Co

3 without approva
ich would 1ead to

mitte
ing suggestions vh changes

purpose of obtain

in a future revision.
Mr. Wailte. I am right, am 1 not, that they would be sub-
1ttee and not by the court?

mitted DY this Comm
1y author-

The Chalrman. That 18 correct. The Court simp

jzes us to release them without even g blessing.
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s jndicates that it 1s simply

a tentatlve
1 believe, py the civil

The Chairman. That was done,

Rules committee.
It is the first attempt on our part, on which
rk is done on it.

Mr. Deal.

he par's vievw pvefore further WO

we want T
ot do some-

of course, 1t means if we do I

The Chairman.
able to submit the rules to

ve will not be
1944,

thing like this

Congress until Jenuary,
1 notice in this submission it states that the

Mr. Deén.
hat permission

t has not been presented to the court, but ©
t incorporates a

araf
and i

istribute has been given,

to print and d
tice relating t

m the Chief Jus

o that.

1etter fTo
The Chairman. ves. The Court is apsolutely gpared any
responsibility for 1it.
Mr. Youngquist. And 1 think the Committee would be pro-
be protected by the state-

tected to the extent that it needs t0
nent that it is & tentative draft distributed for examination

and comment and suggestion.
Mr. Dean. 1 think that should be done with a3 strong
nat what we nave O gubmit

words @&s possibie, for the peason U
ed job, put because, as we gtand novw,

is not & £inish

£ a rub.

we are in 8 1ittle bit ©
£ the fresh viewpoint that vwe

it and over it, and we have not g£9°

the treatment fr

om the bar. What 1 100k for is &

may geb after

revival of ideas.
jevs. 1t seems {0 me We

Mr. Burke- That represents my V
y we may gain something in the

ose and possibl
nce 1t is submit

have nothing to 1l
T criticism. 81

way of suggestion or advice O
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s

in that fashion, it seems to me entirely appropriate in the
1ine of work VW€ pave done: pecause if ve meet here in three-
month periods fpom NOVW until next year: we will be preoisely
where W€ ayre novw. 1 could not disclose how 1 yoted on these
fpom memory when it comes O that.

Mr. Youngquist. 1f we were to continué the work. 1 would
have 8 1ittle difficulty in deciding where 1 could g9 from
here on the rules, pecause 25 Mr. Deall says, V° have threshed
out every problem that has been presented and we have reached
a conclusion as to what should b€ in and what gshould be out.

Perhaps gome Of the provisions could pe & 1ittle mOTre
adequate and polished up Somes put that is‘not going to

interest the bar. 1 would feel quite differently apout 1t if

Mr. Burns. Mr. Chairman, in the first submission of the

civil rules aia it contain notes?
The Chairman. Substantially'in the form of these which
have been distributed here.
- Mpr. Deal- Here is & copy of them, 1if you yould like to
see the form.

Mr. Burns. Yes, 1 would.

Mr. Robinson. of course: the final notes accompanying the
civil rules Were made after thelr adoption. Mr. Tolmal had
quite & good deal tO do with that, didn't you? You worked on

the notes in the civil rules after they had been adopted and

promulgated?

Mr. Tolman. Yes.

Mr. Youngquist. Weren'?t the notes that wenb out in the

tentative araft to the public aifferent fpom the potes that
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appear now?
ary

The Chairman. very different. This 1is &8 prelimin
araft (indicating), with the rules in bold print. you will
e notes gre rather prief.

notice that the 8
tes were consider-

rales and the no

Both the
£ and the final

Mr. Holtzoff.
araft,

ably changed petween the preliminary draf

nderstand it.
stion. 1

as 1 U
o raise this que

1 would 1ike b
hetween the pench

so to speak,

a recommendations

Mr. ROD inson.

happen L0 pe on the firing line.
mmnnications an

1 recelve many cO
ow when the rule

and bar.
s are

e bar associations wanting to kn

tter from & prominent lawyer

from th

going to be distributed. 1 got & le
g to xnow when he is going to receive 8 copy

in Chicago wantin

r are

of themn.
ench and the ba

estion tnat the b

e might be & qu
a faith with the

e are keeping 80°

Ther
m if ve

goling to wonder if w

do not publish themn.
Mr. Youngquist. A1l these bar committees have done quite
and if we 1et them run

g to help usS,

t of work in tryin
e functioning i

ations may not b

a good bi
n as effec-

too long their organiz

tive a way @S they ayre_ nov.
The Chairman. Maybe this will be helpful. The notes were
the civil rules were adopted-

hed until after
e this foreword t

not publis
o the notes,; which tells

al Mitchell wrotbt

Gener
much of their hi

story. He says:

the story pretty
1 pProcedure were

"Notes LO the Federal Rules of civi

prepared by the Reporter, Dean Clark, and his staff, in
source of each rule, and to aid the

er Lo show the
helr recommendat

tee 1in ereming b

ord
1ons; tO

Advisory Commit



in order £o

e baokground in

es ahov th
in the

1 decisions,

judicia
of the

sn the British gystem:

ere three rimes revised.
e ashamed o}

W
1 1 4o no¥® think VW€ have &
(2)
result of this submission we f£ind it necessary o revise our
notes again nexv fall.
Mr. Longsdorf 1 think Mr Youngqulst's suggestlon that
le eagerness on the part of these commi b

and these othel
Mr. Robinson 1 have 20 1etters fpom D2
srom Mr. Margolius and Mr. Mccarthg, jocal 3331stant United
who told me 5 few 4ays ago> w{f you will
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Then 1f vwe found it was all right——that is, that 1t meant what
the full Committee gecided--we would s8¥. "p11 pight. Mimeo-

graph that."
Mr. Holtzoff. Could we héve another meeting in &8 few

days, then?
s a considerable amount of type-

Mr. Medalie. 1¢ there i

writing to be done pefore We could meet--

But there 18 not. There is very 1ittle.

Mr. Youngquist.
ere are more than th

ree or four pules 1O be

1 do not think th

done over.
to the work of

The Chalrman. Gentlemen, W€ are getting in
1 think that 1in order to have the

gubcommittee OR Style.
gomeone should move

ittee members adjourn,

the

garden yariety comm

to adjourn.

Mr. Dession. 1 move that We adjourn.

Mr. Waite. 1 second it.
ded that we adjourn.

The Chailrman. Tt is moved and secon

r say "pye.’ n  gpe motion 18

t  opposed, "No.

All those in favo
e Committee stands adjourned.

carried and th
the Committee

(Thereupons at 4:05 o'clock p.m.»

adjourned sine die.)



