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Alco re e n t wf .-c Hz, n. .Robeibt Eee-.- , Chair ranr of the

t tanalng _z - rr r ttee on RPi res o0 -P rar tice ard P roc edur e, HAon.

C har le Wiggn.c cf t'r ' dt , ri n=, C:, nri-,ttee, 'Mr. W-IllIam

WIl son, Ctandr C in - t mte.,,'-e r act-rg a_ baao sor, to th e

Ad½iEory -c -'T. It.eC', fri a'. ph CprIaol, Ce-r etarxy to the

S't '_andnlg Cr itt ie e, T I D :avad Ada -r , o the Ad.rra.iastr-ative,

OCffic e, a:-.d M- -rn ag .-. a rori tne Federel Judicoal

C en t r.

I . INTRODUCTIONS AND CONi4ENTs

4,. -r -- _ no.t ed t .. a t al 1 _ e r er Cw 'r e -reser ard

w e e cl, Dc '- c L >_e to at tnd Lang the reetngr,. g H e pointc-d o ut,

th*t ..e- E ca c ~. wo-:&DS il_ h K>. ~ Ad in .- atr tiv O f _-e abcut the

w D I err, wmn _ t. abtc.n- one Lge.-;da booLk at

*a .da '-rfg' t :Ie r-tang an nOped trnct ;' te

-- , t !. =,_ _1fr
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f o; h icJo u.t oL Lh h j ., _ d LforiCu

,nn rlft'1 Ltoe.S rnow W - , ILt th '-t a id o: 1 1ov I tt e t I l L-mpimLnt

technical cI I. moos 2ue |1. 1L hut. th-;e e eed fo.- pubi c

c o rn rn o' ri t

Tc he ('pof t r k d',() u ; z i L:-, toiat c opies, cf thre Df rafting

RuIes for U rn iorm or I' Ac- At which .s foIIow ed bLy the

Nation al CaL fe ro ._e . t iLomm; o-ione-s onr Unil o f in btate Law s

had been i,.cluded nri th', 3genda rooll. Judge het-to., the

Chaarm an of t he 'tandia-g Ccr m -.t ' ee r:-hd d1str ibuted the rules

at the Jtanr 'jng _orn1itt-ec's meeting inr. Jarnuary 1991 and had

comnmendetzd thern toD th-e 'afr i._uc Advisory fom o m i t ttees in

dr a~f t-irg prcfposed anerndinents.

II. APPROVAL OF mINUrES

After the Corr.ni ttee had reviewed the m inutes for the

November 1990 meetirng, Judge EIeernarn moved that they be

approved. Ilr. KaraZ secorded tr.e motiorn which carried

U non . -'o U S1 v.

III. CRIMIINAL RULE AMENDMENTS UNDER CONSIDERATION

A. Rules Approved by Supreme Court

(Effective Dec. 1, 1990)

,. The Repocrter rnfor med the Committee that its

amer,drrmerits to Rule 1' (a,, Ath'ri--fty to Issue Wlarrant, had

riot been changed Lr rnod.fied by hiorgre- and had gone in tc

elfect orn, December 1, I S 0.

''. -- I L r' ly y , or.g ress' had fa 1r- t- o m¢ake any C riar geS

to newfl .Ru~ile 58, Procedures;Uf-C zocr .'11dernr -Danrc anrd other Petty

O±ffensI es, arnd it too 0 c1- SaCettmveeffeCt I on D ce Mb-er 1, 1990.

B. Rules Approved by Supreme Court

(Effective Dec. 1, 1991)

The .''epo-ter infored thl.e Coirwmittee tn-at its propced

a m enrdm enrits tc !e foi ow-ii g FRle h"ad eenr; apro ve.- by t4rie

Standing Commit r at it - Ey lC-D9 meet, ng, by the

ludci;a' Co..fer-c-e' t r C -et Inc an. tha' the

Supremrr e Court ac' a I ar Ig aeden t anrd forwarded

amEndTe to -W gemer. 1.-e_- t, 1,

e~ti i r-- ' , ' Id.Ardencc- Ly the

- ,,-. r.-. ~ ~ ~ ~ n Lenc.
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C. Rules Approved by the Standing Committee
arid Cii culated for Public Comment

LLI< .<_p<,.~ L[-r 1 _:,f/ uLLI thaBt - - yre , no'
R:ules -_t br p Lllc comrent y th-- berch aL th x a-.

1). Rules Considered and Rejected
by the Standing Committee

ul~ue --i(', '. ,;rrrr tt na- eres: The Cormmittee was

informed thlat tneo £tandirng ;.Cor1MmittLee at D its January 19931
cr-eetrng had csidered and ur.anirm-ously rejected the
Committee's pr(:oposed amrtendmert to Rle- 24 ( b) whitch would
, a'.'c eq arizsi the number of peremptory challenges in
capl t-al an-d frlony cas_ at l0 and G, respE-ctLVely. T'he

Reporter pointed out that Congre_ (Cection r232 of '. 472,

Women's Equal Opportunity Act oif 19391" was considering an

almendment to Rule 241(b) whifh would effect the same change.
Judge Hodges noted that there did -not appear to be anything
more t'-at coul d or srhould be done by the Eornmm-ttee. Other
t~ormmilttee mecr~er a vo ceo co-cern about t cornt Inuing
problem- a.___ .atel with adherence, or 1_ : thereof, to the

Rules Ernaoling Act process and th-.e inclinata on of Congress
o readily snr.olu'de p ojioud amendnentt inr, pendirig

iegislation without pu- ± i att ng the Judicial Conference andi
its Comnm~ttee to review 'he need for such amen.dments.
Judge Keetan noted t.at this coul;d be an on- goling proble-m
givena the r-eitlve eas2e of rItrodCuci rg ar7noridMents in
legislation. hr. Raler c-y ob ed that tUere enay bie
different policy quest.-,n invocved be-ween a-,endmnent-s whiech
hav never beenr conbideed by the- Judicial 1onf-rence and
those whiln hav beeL. crnsrd ed but have resulted in a
.negat re v --QPoo. I, n the case of the atter, the proponent
si- the anefi-.-:nden- S _.I d ,*- i tei to seek- Congre:sslonai
chan g e. In^ th.i -. _e' tnt- andmets o Rle 4(b) the
o: g rnai Crop a CCe:. the A eir ca c an a AAsocD.ation.
.r. Adairr pO' n ed C'itna the _ Admn A,-, trat 1v e ff ce had

_ o c _ ICtJ M t _ o e p nc',rm'tte;?s ' _tIo erS

ae -c e nd ienCt, t ;ur 'I i .. t i i l _C_:i.

E. Rule- Under- Con.iz ideratior

uy the AdVLsory Commit tee
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_, 1r, _ et __al Ice :t +__ _ _ i I l 1', Lch 1.,e. A

_ubcorn'nit'tce com'pose *t~i 2+. uco Schlc? singe'-. ~er (Chair- ) , Mr !-.

Iarel, and Mlr. !' -iey, ;e; e + ehe Comrmittee that i t had

con deru d th-n. oso -_bi.ty of ar,,endIang Rules 3, 4, 17, 40,

andi 411 to pet-rmit fIlrng ou necesar y paper--s and documents by

Facirrile m.achirnes. '-p,.e~i.' f.9ot-r~f- the SubcommIttee, Judge

Schlesicnger noted th-at lt hod2 spen't '_sinem time dis:cusCing the

question of whether l asim- Ic ci eshould bh.e used at all

for purposes of filing official docuumerit.s. Rathe-r than

making global changes to th-e Rules of P.-ocedure to permit.

_ucti use, the- 'ubcormnmit tee was prepar;ed to recmmend that

oiinly _sever7.al .!Rules be .andeed tioc pcrmit such use.

a. u' ., Sujip oena . W ith regard to possible

am,,enrdmr.e nts to Rule 17, Juidgcj e S chl esilnger repor Jted that the

C'UbCOmr nttee was recoMmr, en digr.e g ta-,2t nro change be myade at this

ti me. He indicated that the Subcommittee had not been

preso;C.nted with any actual Of practscal problems which would

require attention.

b. Rule 4i1 Serch- and -eizure. Judge Schlesinger

observed that per i, ttlrng ue ovf a FacsirmilLe machine f:or

ubtaining warrants woul d be lhe lpful, ior exampple, where an

officer was seeking an antic.patory warrant and was relying

on both w.-itten affidavits and oral testimony. Mr. Marek

added that permitting use of facszimile machines in obtaining

search warrants would encourage officers' to obtain one.

Following brief discussion, Judge Schlesinger moved that

Rule 41(c (.2 kA) be amended t-o perlit use of facsimile

machines. Profe-_clr Saltzburg second-ed the motion which

carried urlnai imrusly. In, discus--o which followed the

Committee b.riefly addressed the sccpe of the Committee Nlote

to the amendment and nd cated that the purpose of the

amendmen, t is tc ex;parnd the author oty o f magistrates and

judges in considering ejlectronic- or'unscations to issue

search wa;-rants. In particular, the amendment will permi-t

SuppleIieretatlon ofi oral telephonic communicatios by wrIttef

materijal transmitted by facsnsie Iu machines.

With regacd to Ruie-- 41 (r-j 2i, Appl cat ion,

41(c')('Z), Issuan cLe, arnd 1 Ig), l-cldge Scrle-nger

indicated that the .ub- O r i- twa_ nt dcomendng ary

cnang-eS beLause pm I-c.' i a- e i-achh n s under

thoDe provis i ons d av t - - WOd preenIt

probie;r- a-nd a uc . -D p reere t h

t acsr 1 Ie CaP't_.

_. iu l e, .e e. ;. C I tcit. Jc udg

.;ess-ger r5 t- -3ciittee had ano
-p' 3, _Iot ar _'ru. e tr-ansmissav ions

wf s' ave tci '-' -/--r '--:-, 1 ' ie lvr-d thsat it
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Wotld 1 toa ppp it2 a ) e C, r ,I C -- or. C tco n .deI

tho poCP ,i Li t. Hc noted th t _n _3aez wher-e- the, defendant

c ea :,.Mt wilive roval _t 'ray be nece_.ary te. awalt

F.o)uut cn oJ t't--r- aret war rant, car a ce' i -tied copy of thre

warranat. T n th Ie J nst afoe , u - e of lI ac iLiIIe trai 3I- I Csiof

Could save time. F_-ioWrn L. 2 dizcusEsicr., Jud g e

Schle-,IIger m C) ved th-,at t hec, . a Z s-enteLlnce o f Rule I14C) a a ) be

amended to perm.it the federal Inag zs:trate to consider

farzcsimile transmnissions u the ar - -ct warr-ant or a certlfLed

copy of th(e wai rant. 1r . B ey seconded the moton o. which

carried by a un.ar-:nimous vote.

d. R ule 3, C omplainrt a nd Ruu , Arres t Wa - r ant or

3u mrno.S nlpon Comlint. Judge 'Schlesin:ger indicated that

the S u bcocnm i ttee b y a vote of 2 to 1 h ad vo ted to op posD Je any

changes in Rules 3 an-d 4 which would per-mit use of

electoronlc transmision of rfc rTnatIor, In ob-taining arrest

warran t. Judge Keenan noted that it would make sense to

coriforr the procedures available for obtaining an arrest

warrarnt to those whi ch couli be used for --earch warrants.

Mr. Iara- also voiced sUppor t for an amendr-mernt. Mr . Pauley

f esponded that he could not support the change; he was

concerned about defense attacks on an arrest because police

had not u-ed electronic means- to obtain an arrest warrant.

Professor Saltzburg noted that the Supremre yourt had no'

required arrest warrants and noted that the opposit ion in

the past to p'r m itt' no electr or,ic or oral requests for

arrest warrants had fested on concerns about access to

warrants. An alLernratve msght be, he obs-e-ved, to

authorize, but not require, arrest wai-arnt-i.

Mr. Marek mo.ved I hat larnguage- be drafted for thle

Comniittee's. November 'l ' 9ieetsnrg whirc would amend Rules= 3

and 4 to permit subm'iscio. of complaints and requests for

arrest warrants by facsimile 'zrarsmission. Proflssor

Sa tzburg seconded the 'rection. The notr on carried by a '9 to

- vote. The Ch"iaIrmna.n a ppc -I:-e5 a su bc'm msttee consi;CtIng of

Jucge cchlesincger Chair- ), '1r . aul e y, ar.. tIr . Marek to

draft the rmce2sary language.

2. Rule C\e) -2, Genral P-_5le cf .recy. The

FPeporter noted thlat 3udge Ketn o-ad f ,-warded to the

.o-mmt ttee a it e u dge -at ficernina the lack of

_._crey ~ of grarnd ju./ k o.eed-r.. . ' te-, Judge

Pr-- +suggesed e that the dom-'At -n vestigatiny

com& onpl cear by pr_,_e-ut'c-. urrn g a ,. cte nsive discuss ion

_ocg era - - -, Ute- tiat the

Att ey Cn ' tn t Gra-d Jury

r - < sDXWis- O =- D.-~' - oWj; D t1n a_- _ e~ ' - -d id f ied,
._!D~e,-e a,'rdminl__4 - ve - : - w - a=- ' 'ded that

'he -a0 d _ Ii' t? :. s'::l



May 1991 Minutev; G

Advisory Committee on Criminal FRules

Responsibility and that that office was not aware of any

systematIc violation of Rule @(e)(2). An informal poll of

the Committee members tended to confirm that point. M1r.

Doar indicated that some form of independent inquiry might

be appropriate and that there appeared to be some

ambiguities in Rule C, a point elaborated on by Mr. Pauley.

Judge '-1uyett indicated that regarding the focus ol Judge

Pratt's letter, it would be appropriate to ask the

Department of Justice to explain its actual practices in

dealing with potential leaks. Judge Keeton observed that

although federal prosecutors are often thought to be the

leaks, that in fact the leaks come from other sources, suon

as defense counsel or the defendant. Judge Everett observed

that perhaps an addendum to the existing Committee Note for

Rule G might be appropriate. Mr. Ilarek indicated that there

might be a separation of powers question about the ability

of the judiciary to conduct investigations of grand jury

leaks. But Judge Hodges noted that if the trial judge finds

a leak, it may be punished through the court's contempt

powers. Professor Saltzburg ultimately moved that the

Committee indicate to the Department of Justice that

although it rejected any investigation of Department of

Justice practices regarding grand jury leaks, it would like

the Department to provide information on its interpretation

of potential ambiguities in Rule 6(e)(2), specifically, the

language " matters occurring Before the grand jury." Judge

Everett seconded the motion. Judge Keenan added that it

would be appropriate to also ask for specific examples of

administrative sanctions. Judge Hodges noted that the

request should first ask the Department to indicate what the

US Attorneys Manual says about the sObject and then to

request information on the enforcement history in the

Department.

Judge Wiggins expressed strong reservations about

investigating the executive branch and Judge Hodges

responded that the CoTTImittee would not be investigating the

Department. Instead, the spirit of the motion would be to

ask the Department to shai-e its policies with the Committee

to see if it is conceivable that there is a need to amend

Rule 6. Following additional brief discusSion, Professor

Saltzburg amended tt.is motion to state that the Committee

would consider this mattsefr at its next meeting and to state

that the Committee did not believe that it had the

jurisdiction to investigat-e the Dcpartrrent of Justice. The

motion carried by II to 0 with one abstention by 11r. Pauley.

Judge Hodges appointed a -ubcrrmmittee consisting of Judge

Keenan (Chai--), !r. Dear, Judge Crow, and lMr. Pauley to look

Into the problem arid repo-rt to the Ccrf mmttee at Lts November

199l meeting.
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2 1 >=w -'1 .'1k _,. '..>,}" .29- t!lat guugi9

Ou 'd .'r a :Itejidant r '--J *, ,.t withoCut the,

be neft t. C d a _ .e , *i the pro a._i C-en e ce , C l,_c n g

hi m and the -Y .- w fw ci th-e plea i: a Z rOe r 'IC _1 Ve;

Sentence wf a e Au-sr . udee Ar.cJa r; ted t hat it would b e

pr efIer able o a a -ou lo - h-,ear n IO t .. e qu - t ion ol the

appll--able guidelr' ne1 Y 'r. Paauley noteod t.hat trhe Department

o0 Jutice was t o the p'-lsJ i I-.lI ty of alendlng the

Rule to prov d e fcr 5'urr: judic al advice to the d,:fendant.

- i rst , It could recu I r. -_, :es of th.e dciscovery pr.ce s;

defeendan ts cul d r- ey upon th-. _ pr o0p ,d p ocedure as £lmrpl.7

anoth.er avenue of dis-covery. Second, once the rni tial

ruling would be ma- de by the tr-ial judge, the judge would be

less Inclined at th sentencing hear ng to find facts

incmcsisten t with the initial finlding. Judge Keenan noted

that under Rule 352.d), judges could do now what Judge Keeton

was asking; a defen ant u ocnr learn ing tbat a particular

senterice gu-,delne- was or- was not being uSed could request

the court for permission to withidraw the p1ea. Judge Keeton

generally corcurfed that the current rule_ could cover the

situatiofi and stated _ be-Ilief that thec sentenciIng

guidelinas have increased the numbe., of conteste'd cases.

Judge DeAnda observed that orrfe Zaind more lawyers should now

know gener-ally wher-e a dlefendant's senternce iE 12ekcly to

fall. Judg-e 1-lodgeL noted that Rule _2(c) (1) calls for a

report by -he phobation officer arid that it would be

preferable to hold only one heariaci on the aprpopriate

center.nce guldeline. Jdge Eeenran loved to table the

proposa' anid Judge Crow secornded the moticni. In trne br ief

dis-cussion wh.ich -ollIowed, Judge Hodges noted that tabling

the matter would nrit Icroclose c o d.=334-eratlon of s-peclfic

pr opo- ed amlendments: at thfi e rnt meeeting. Thre rrtion to

table carr.ied by a marg-in of 8 to I.

.Iule 'C ( ul -- v_-dv7nce e y th e

Boverv-;Ient. Judge ve:-ett noted that a recent law rceview

article had od~nt - e -robleus of the, defence dicovler-Ling

the identity of nonscierit _ governme +. experts, sucri as

accourntants, whr wouldi tetily at tria andi that irn the

process cant7 tnua.' <7~'-' wrt'r -rui _ lre. H' i r'-' Ive d that an

amrend rm-nt tc Rul i e I P a te tv pr ob-, I Mr.

PaulI-y n-1o 0 e d t a+t tF e p ie o 'u ce wa z Cot op pose d

to any rec:proai -JL _'Soer- <oprlD -. lcoud riot

s-uppoft the pro pose a-a aet + r Kaltzburg voiced

Suppor t fc. thei, i; - zca. Sg- zted tr.Lt ' -r , propose.1

am~le..d ent non t rn -W ie wr Ou e'A C -t t

to order the e _ c -- - r- t. er .- au i y asked that
arys G rrl- Ft* l- ' >' f 'if .-f.a~e ita' '}f - _ .''~ f'' L e t hat

any r Cor. 1 Ot ee NC d r O r-ru e_-_on~r

,_uad seek an-.t 'i: ,r.os of

d~scl _ S C- _ I ic j e_ I: .' ' .a _ , ui-f s Ci
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16W) .d i, T 8.=_ c, polrntod o .+ th~at any pl -i - ei a erendments
t cr u lu 1J be ..t t the A dvo ._ry 1 f Jo mmiftl.t1_ee om '

CLV1 ' RuleC t W .1 has b(?r, coi -_-der- L rh aJvmelndments. tU F'eder a.- l

R[ule ot £V1erCc 7U'. Upon a vot2on by PR' 'C -aetzb urgI
and a -second_' byf Judge l.,DetOn w ;,t? he.. omTiattf'e v oted unadnimo:usly
to an-Me d Rule 1C, to po.-C) .de f _ d 1I'1 C l OSUr-e O r e>r LC.

J. Roale_2"4(c,-Al tern- at_ Juror_. Judge iodgesS

pres ent-e d to the Corni t Le thte q uest on of w heth er fRule
24(c) could be amended to permit the trial court to mesh

into onie proceedinq t.e select-on of reg0.iar and aL1ternzte
ju,-orS. FoIllowing b.ie 1 d .scussion abcut the b -ene fits and
probl)mS with such a prDcedure, noL action w as ta ken on the
ma tte- .

6. :mUi e C,£, Ta kir.g of Test L.ony. The Reporter
briefly introduced a proposal from the Standing Committee
that the various Advisory Committees consideor amending their
respective rules to set time limits on various trial
proceedings. The proposal had been initoated by Judge
Keeton who had presented a draft of Rules of Proof and
Practice which included rules specifically -ettirng time
limits on evidentiary hearings. The Reporter noted that rone
rule which might be Subject to an amendment would be Rule
2--. Y4 alo noted th>at the Standing Committee had requested
that if a Cor0mIttee was not .clinod to amend Izts Rules,
that it should explain itos rationale to the ',tanding
Commlttee.

Judge Eeeton e--:plained in, r,.-e detail hi- thoughts for
amending crimonal and cmvil rules to provide for moving
along the trial process. Mr. Moareh noted h-is opposition to
such a sweeping change an cr imirial practice, arid observed

that a lot more could be done to e,:pedite the process, such
as amending Rule 16 to prcvidE for better defense discovery
before trial. He also r;Goei that settlrig specifoc time
limits could present conrf,~oritation _lause problems by
limiting cros-examiratior. and encoura- ng rarrative
test imcny.

Judge IHuyett e::p,-resed _lprt fDo _uch aamerifdeni-t but
indicated that Zpeciflc to-me i mi ts o _ Id be trCed fi r st in

veil trils5. udge Eve -ett G toes yes th at thnere is already

a negat7ve perae~osr. .n t Lio' r> ht srinana

cases are a r t. J_.i J uds' - E- A d da e Choed LMrL.
Mare" ' conr C 4 rut rw iD_' t a ' 0 F rrS. P ro f s c r f

alt zrgy r..at t, e r:_-aL w un g b ut that
ameldin- th ;i -S ar aI not Gh urt r i bc C aus, -e
that ends J t h'Fe C - op =D t
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.K.- Rge' -jd jte -t p )hl-kjŽ tne ti2O' had I t yet

- ,- , j~~r _., , F e L. )and that 1 ., t,- ';mtto ' Goo d take

-i wait ad -. ee attitude. In the rI.C thoe Federal

3udicial Gor.ferCn o__ _si ,.lot progrs which

s:oulcd fur'.er Ltudy tht rjatt-. o nloJted 't th Re: Gt to

the 3t andCig C umi t te" '_ ,, i refO`2Lr the o-ene uf the

Advi ory Co mmtt er. tat .t was not ncil:-,ed tc proposOe any

tir e 1limi- t tu ark>' _rl;r.3 Ruie,--.. However, the

CormIttee app 1a dS the conce Pt of adopting such amrendments

' CiVil 00i05 c s ' r t-, hope that L 3v ora lIe pC'p, 17i encC in the

thiose 005ca will easo the way for --.I mi la- changes r n

crimlina' practice, no tw thstan i ng 'lxth A mend, Cment pr-oblems.

7r Rule -'G., 2 et a1, Product , o:0 Ztatemnt of

Witnesses. Judge Huyett presented the written report of the

Subcormr Ltee which had been appoitrd 'to considec the

question of amending the Rules of Crc rminal P.-ocedure to

provide for production of a witrness'- statements after the

witnes_ had tes -if ied. The 'Subcomrrittee had consisted of

Judge Huyctt (Chair)i, IMir. Kar a, .r. . arel, and M'r. Pauley.

The SubcoMMrIttee had ultimiately recorrimenided Lamendments to

Rules 2. 2, -'2If), 332. 1, 4G, and Rule '' of the Rules

Governlirkg 225 5 Hearing s. Judge Huye't explained that the

Cubscommittee had cons-de-ed and -e jcted adding a single new

rule which would accomplish the s am.e result. He note, that

the bench and the bar looked to Rule 26. 2 and th-at it could

continue to serve as a central referfence fCo production of

witness statements.

a. Rule '. 2. r oductork of Stateements of Witnesses.

The amendment tc Ruile 2 .,2 would add a subLection (g) which

would note that the R-ule app Lie to mrore than ,ust trial

testimony. Followin g brie f discusio n :,n the pr o posed

amendment to Ru le 2S . 2, Judge Hodges observed that Rule

22. 2(d should als be changed: e y droppinpg th e words ir. the

trial. ' r. Pauley alzo requested that language :De added to

the propo-sed aw-end-eh w wich w-uld recogircIzc~ that the rule

wou2 d not o bherwwse require thil pros-et U'lon to diSclose the

name of sto infor ,ants. 3On motn b y Judg H-uyett, seconded

by Xr. Mar - t'.r.; Comml-4t ee 'vote4d unar. rmou- ' , to amend Rule

27. 2 as sug. te ty the S ub comm s ttee e he R p or t o

sugge~t~sd th-'8 . o ,uey's c ncerr-I, aba d 2- C 1,ure of

g0vern F m metL- 'JL r nt ZI d e :arL' Eo -J ng la na-,ge

t o Rule 2 e c which - s -fically e :t ;Legod

nfCratn e - o ,oved that.J the pr il f ;_sa go zi

b e added 'W r n3 secorka by Mr. larek,

the 'n ' a~i7'o y _Pr Evo$- bh- -a 4d to:-. of

a CropPiE_ a l jg e. F -WaO :ad3tr ion s 4 Us_.-soni

; !c.. Wa C _ ,, LVF-FtCi" la,;dguage ;rk

xUle 12(s)gwae
v1e d that tn n 1 :- ja to e- , - : C, r Rul.
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I.Jujcge t>>yei t -e-a.-.O ahe .ot oro. wh c:-} cal; lfcd by a

0, i " I I1 1 1 C,: 1_;_ \t s;

b f. 4, e __ 'I ), ,_urctrn of Jt_ r~ ,¢'~m er T at Se'_encingq

iearLinl. F'ol' lowI.vy lb rie diCL.;'us uiri n 2 UgE louyc tt m o veCd

-that Rule p2(f) be added to, Rule 3 4tr prov.ide that Rule

26.2(a)-(d and (f) apply at sentencIng hearigs. 11r. .Niarek

seconIded the m otion whic h c-;-Irrl ed by a unar. o sJ vote.

c. Rule ,. I(c), Produ ction o wf tateentsI.. Judge

Huyett also mo ved that Rule I 2.21 bo a mended by adding

subsecti on (c), as proposed Dy tThe Subcommitt e, which would

apply Rule 26.2(a)- d) anId ( I) to revocatIon o r modifIcation

of probation or supervised -elea-se. Mr. Marek seconded the

mot ion. The Committee voted unantrmously to adopt. the

amendment.

d. Rule 46(i), Productin of Statements. Judge

Huyett offered a brief explanation of the S ubcomm ittee's

proposal to amend Rule 46 by adding subsection (i) which

would require production of statements by witnesses who

testify at hearings to determine whether a person should be

relea;Sed fromt custody. Mr. Pauley expressed concerns about

requiring production of statements at a pretrial detention

hearing when files ofter do not inclde witniess statements.

Mr. Marek rioted that the- rationale supporting the foregoing

amendments applied equally to pret~iial hearings and that if

there are no statements, there is no need to produce them.

If such statements ex st, it 1S not unduly burdensome to

obtain and produce them. It was generally agreed that the

problem of incomplete or missing Statements should be

addressed in the Commnittee note. Judge Huyett moved that

the proposed language from the SubcomrnrIttee be approved.

.r. hlarel-- seconded the Yot on, which ciarrie:d by a vote of 7

to 4.

8. Rule 31. 1, Mistr al. Ir. PauI e y or bena if of th e

Department of Justic-, equested that Lhe ormm_;Atte consider

adding Rule 1. 1 whhich would require thie t-ial courr- to

pruvide each side with a n oppo-tun ity to commenrrn t on thI-e

propriety Cf an order declaring a mistraiL. Mr. Pauley

pointed out that recently; two courts of appeals had

concluded that thfe r _a_ ccur- abused its i~scrotion in

declar.-ig a mist-rLai a.d that retrI al war bar red by the

Double JparIdy C ause. T-i new r-le wol_ 4 C 'p ' flIy

oCNa Le -uh resJlts. Jo 13 e YF Keer.ari q. iudr whether the

r- :poPed ncw rule wc 30 the most effect-ve tool for

scI .r.g th obleG . Du- r'g the Et -LJ' d i'sC'uss7 on, ft was

pCIte c u t t adch Ln aeu, ' c C? - t--rwL r ew . t _ -a r-; 4

.-. +rt an sit -a e , t l . '_ iI .' I_; t: p-QO-poed
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L. , ca__.A-,i*. U ' _ -'.Ls- .A y

prleO'','s S'. ',, a kLrsef ' .J l vi:n lb- 0wt s GCeveral

minolr ch>ange-- wreD mnade. t,; t.ea pra-p.od draft and twai s

5Uggoete d tit pe:c the C. F -w U r o u , wolj e mE I-e

appr opria t l'L Pla Ced -- n1edate Iy after e:: ..ti.ng Eule 2G. 2.

T'he Pepor-tel ndicated that the propo.sed r wle would

tLentatively be de-s-iyrated a RIule 2W. L. Judge lK:eenan moved

that t"Ie pro oed C. r ,Ie g'-IC I fri ng 1 .i: IS DO,'e adcpted.

Judge Crow beso-.dec the rroton, hih ca r e by a unanimous

Vote.

9. Rule 32 C, RetenCce and JudeerI. TheRepotr

indlcated' that thhe President's Comprelherncsive Violent Crime

Act of 19931 anc Udes 3 propoed amendMernt to Rule 3'(a)

which would provide for a victim's right of allocution in

sentenClng of cr3-mes of vlolence or sexual abuse. Mr.

Pauley stated that the proposed amendrm-ent would not provide

any general right of allocution to al' victims and that in

thi- instance there was insuffacient tire to go through the

normal Rule Enablsng Act processes. Judge Keenan noted that

this proposal creates a potential slippery slope and that

the proposed change arbitrarily distinguishes between

victims. 'n the following dicussion, it was pointed out

that this proposal presents another innstarnce of the need to

communicate with Congress about relying upor, the Rules

Enablina Act. Judge Keeton suggested that the Clhairman of

the Executive Committee, Judge Clark, could organize and

present the Judicial Conference's views to Congress on this

problem. Mr. Pauley noted that the Depar tment of Justice

felt no need to apologize for the proposal; vict-ims

currently only have indzrect acces-- t_ trial courts during

sentencing and that the pro.,posed ,hange would imrprove

victLms,' attitud' about crminral J u_ ice. Professor

Saltz-burg indicated that he felt no sympathy for the

emergency nature of this legi' la t ion and moved that the

Committee communicate its concer-ns to Congress. Mr. Karas

Seconded the nation which carried by a vote oL 0-0 withl hr.

Pau eyf absta-nlng. Profe-sor Saltzburlg thenlO moved that the

Committee postpone further consd-defatnon of th-I issue u.ntil

the next meeting. Judge Keenan seconded the motion which

carried unanir,.o-sly. 2 dgo no e -Appoilnted a Su boommnit tee

colnd tlng of Judige ~DeA-da ( 5,_-a r), Juge- Everett, Professor

bal 'tzur~g, anlsl >05- .arei ts _ the pro osaL arind report to

hth Committee Ci -. tn. ; ae the Cl 19 In ' E e c ng.

IC. ROIL_ [_'.~;F.=';' rj-jeci __f; ,_ ' {' ' s~; ~, :A . Ad.or

nfor e d th e I i-CetC to '_ A-S- ji nfc - had

rf-elved a Sou l ;n -h- r- r -Looc' c-I .:- Ciu'di n g

the- war-den's - tn -. -e 
d:_-nec. Ac-carding

to the r _- .- fr.e w -A fn the
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capti on car, caune reitntm'nie against t I.c. pris1oner Within the

prison system. ''. Adair ex.plai-ned that 53 U C. § 2243

currently requires that the custodian Of The applicant be

named as the respondent on the pet itlion. Follow-ng ve ry

brief discussion of the iue, Judge _.chlesingezr moved that

he propoed' aMrendment be rejected; 2udge Keenan seconded

the motion. T..e vote to reject the pr-oposal was unanimous.

IV. EVIDENCE RULES UNDER CONSIDERATION

A. Evidence Rules Approved by the Supreme Court

1. Federal Rule of Evidence 6@093. The Repor ter

informed the Committee that the proposed amendment to Rule

609, which had been approved by the Supreme Court in the

Spring, 1990, had not been changed by Congress and went into

effect on December 1, 1990.

2. Federal Rule of Evidence 404(b). The Committee's

proposed amendment to Rule 404(b) which would require notice

of an intent to use extrinsic act evidence had been approved

by the Standing Committee, the Judicial Conference, and the

Supreme Court and was currently before Congress. Barring

any changes to the proposed amendment, it will become

effective on December 1, 1991.

J. Federal Rule of Evidence 1102. The Reporter also

informed the Committee that its technical amendment to

Federal Rule of Evidence 1102, which changed to reference

from 23 U. S. C. 2-076 to 2072, had been approved by the

Supreme Court.

B. Proposed Evidence Rules Amendments

1. Federal Rules of Evidence 412, et al. The

Reporter inf0or med the Comm.it tee that 'ongress iS currently

considering the Violence Against Wome, Act of 1991 (5. 15)

which wol'd arend Pederal' Rule of Evidence 412 by adding a

provision for interlocutory appeals by either the government

or the defense. The legilatlon wDuld also add Rule 412A

which would gover-n the ad - ,l nty of reputation and

character evidence, RJxse 41,2 whnich wculd govern, in civil1

cases, and R-u'-E 413 vn.on v:r' 4
J- Ce 'o'-.-r ning the

clotnir.g wor.. by a ,7ct_.:. The Reporter aiso noted that the

Women's A-ual ,ppcrt t A. -' G'3_ (3.- 472) would add
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Rules '12. , *i I, and -PIi, W;:;. w J. )CitiC'OIIY perlt

Lntr odJu ction: ouf a deE'n'2i' r- -:L e' O n C .;ri

and crami 1,as case-.

r a lengthy o"_cu son, the Con -tee addres-sed the

isL5u_ of -comurnscat~r~l With C-ongress on th-.e need to ooinply

with the Nules EiiabL.ig Act.

Pr ofessor 'altztburg r.oted that it has beor, proposed

that a separate committee be e tabl i~hed to deal with the

rules of evidence. 11r. fPauley responded that

institLutiornally, a separate conTnrittee wa_s not requireed and

that he was concerned that because there ls generally not

that much needc for amerndments to the rules ot evidence that

the committee would find it necessary to create an agenda to

justify its existence.

Professor 'altzburg also provided arn in-depth overview

of how the Rules of Evidence have been considered, ncting

that when Chief Justice Burger decided not to form a

separate Committee, it was generally understood and agreed

that the Advisory Committee on Criiminal Rules wouid be the

primary body for conside.- rig ar.d proposing amendments to the

Rules of Evidence arid that where the amendments impacted on

civil cases, coordination would be conducted with the Civil

Rules Committee. He cited the example of the extensive role

of the GCommittee in making the Rules of Evidence geendec

neutral in 1987.

Following brief di-scussion, Professor Saltzburg moved

that the Committee postpor.e fj-ther discussion of the

proposed Congressional ariendmrents until the next meeting.

He noted that complicated question- are raised by the

proposals and de-serve c lose attentton. The -nCotion was

seconded by Mr. Marek and carried urnaninously. Judge Hodges

indicated that he would apposnt a subcormmrittee to review the

Congreszsional amendments and report to the Cor,:;ittee at its

Fall 199,1 meretilng.

- . zFeder__Rul R`,e Df E-vidence 80F4. The Repor ter

indicatad that he had, a t he r.,o-;mmitt ee' -s de-ectio.n, draft'ed

language which wo u Id c. -- ated a hea r -ay exeption fo r cr hcld

abuse victtis--. The: prcposal wDuld aBeIn R4e ,4(a) by

provcdsng for DIn a cdil tionlal -Jrlrn of ur -v ajs sty fo-

child declarats -, ani w__'d a-r-.d Rule 8 Z4 ( b-) by addsnr-g a nrew

abaect+o n for s _ 
4Sulai or. to. '... PaA e y roved that the

matter be defe.r e2q view -f the fact !.a' the Supr eme

_o~rt 'ahod agree-d to near a case rasa.g t.e *uestco-r of the

irnter'-elat ;cn.h p r= tw--n t~~ b ' orfz ctaltnon Clause arld the

hearsay e>: et -, '.. . 'a. sec aer-d the -- tlo rtch

C arri I- r by :i Unan5 I.-. - _ e_ snisoot-c'd tat
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the drI:-t of the p~r -- ' .'s? .. _^ 4 L~t :_.f' t., tn.e Lwlv->.

3. Federal _u.le oi EviofflOQ .702. '!ce -ornr:. t'7L wla.c

infor- .;ed' by thDe Eepr- tor that the o-lvil rtulD Auvi.oury

Committee was corici.er ing ar. aenne-,t to HulLe 7'Z-,' WhIL

would expand the ab 1t/y of th..e COUI t in both civi 'and
criminzrzal cases to cont-o' trie presontatlofl of expert

t .E s t m on y.r

In a lengthy d .cuio, Gn of tie S u e, the Cm r, ni LteeC

genertally agreed that there has b)een a pr ol iferati on of

expert testimony and that judges are usually reluctant to

exclude opinion testimony. Judge DeAnda obsLerved that

Judgec currently have the auth}.ority to control such

te.timorny. In sfecificaliy reviewing the draft being

cor. i dered by the Civil Riules Committee, l1r. Pauley observed

that use of the term '"substantially` was arnorphous but that

he gexierally supported attempts to limit ex:pert testimony in

civil cases. Professor ':altzbur.g noted that the words, "If

the Court finds, " add nothing to the Rule because it is

assumed in all of the Rules of Evidence that the court must

reach certain conclusions before admitting evidence. He

then moved that the Committee indicate that it was not in

favor of the amendment. Judge Everett seconded the motion.

In discussing r the motion, Judge Keenan rioted that there

would be problems with implementing the rule but that he did

not agree with the intent underlying the proposal; he

suggested that perhaps: the subs t a nce of thle proposed

amendment should go into the Rules of Civil Procedure.

Judge Huyett believed there was a need for the amendment.

Several me-mbers observed that it would be undesirable to

have a sf parate Rule 70~-m for civil and c:irrnnal cace_.

F-rofess ,- S'ltzburg added that the amendment wpao ,.Dt

necessary. The federal appellate cout-S h ave offered ample

guidance on. what showing a propionet of expert teftimcny

miust make. The Co5m0ittee ultlqatcly voted to I to

indicate that it wa;- not in favor of the amendrment. Judge

Hodges ini5cated that he wol d' pas- along the '_ cittee '5

view- to th-.e C 1V v -I R;Ules CLor'.l- ttee.

V. MISCELLANEOU S

, f j ect Cf F a .d U 's. 1 ' !vpor ter re w t,.

Commit~lt. F~ee_ u atoenal~f~n t t.. ,r~l---r,.'.,-;;-.= _ 3. ~.Q. .. § 2;7Z

w.n ch auth ri 9_s triJ- Zdo a iL Cn f : - _ f j . h ath

constItutes. a "n 'a j gjr .' f_. gf1 : J ,e s J . C

0 o rJ.nating the ji:A t- L t-on ; + - i .e . t' w t '

ocr 4i -- nat !- I k '* e ,tD f-- t c -r, W -a w,; J I L| -ct c rj'u.i
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Thanciin.a helt or&cu_- toe_!.ctg:'r _.2. L;c.? V~ffporter1

Irldicated + nat with the assistancL of Judge f-chl eiLnger, the

Jta ndrr. g Co cri ittee would be askei to oake techrnc 1L

amendmcirento to tthe Rules of Criminral Pr ocedure to change the

term, "Urnited Statc_' Magistrate" to "United Stateo;

Mlagistrate I udge. "

VI. DESIGNATION OlF TIME AND PLACE

or- NEXT I mEErTiNG

The Chairman announced that the nex:t. meeting of the

Committee will be held in Tampa, Plo: ida on November 7 andi

;3, 1'JD;.



MEMO TO: Advisory Committee on Criminal Rules

F RE)1Y; Dave Schlueterv, Repwrtser

RE: Draft of Minutes and Amenduents

DATE: June 7, 1991

Enclosed are copies of the Minutes of the Committee's May

1991 meeting in San Francisco and drafts of amendments to the

following Rules:

Rule 12(i), Production of Statements

Rule 16(a)(1), (b)(2), Disclosure of Experts

Rule 26.2, Production of Statements

Rule 26.3, Mistrial

Rule 32(f), Production of Statements

Rule 32.1, Production of Statements

Rule 40(a), FAX transmissions

Rule 41, FAX transmissions

Rule 46, Production of Statements

Rule 8, § 2255 Proceedings, Production of Statements

Would you please look these materials over at your earliest

convenience and pass along any suggestions to either Judge

Hodges or me at your earliest convenience, but not later than

Monday, June 17. That will give us a few days to finalize the

materials and prepare the Chairman's Report to the Standing

Committee.

In doing some additional reading on the proposed

amendments to Rule 16, I noted that at least one commentator

has suggested that the parties should be permitted to discover

the credentials or qualifications of the expert witness. See

GLianelli, Criminal Discovery, Scientific Evidence, and DNA, 44

Vand. L. Rev. 793 (1991). And I expect that that suggestion

will be made in the public comments to the Rule. I would

suggest that the language in Rule 16 which currently reads,

"shall provide... the name and address of any witness..." be

changed to read, "shall provide...the name, address, and

qualifications of any witness..." The Advisory Committee Note

currently raises the issue by noting that once the requesting

party has the expert's name and address, he or she can

interview the expert and learn those credentials. It would,

in my view, be better to explicity set out the qualifications

point in the Rule. The Advisory Committee Note could then be

amended to reflect a cross-reference to Fed. R. Evid. 702.

At the suggestion of Judge Hodges, I have prepared two

drafts of the proposed amendments to Rule 16. Draft A

presents the version approved by the Committee at the May

meeting. Draft B includes the language concerning the

qualifications of the expert and a slightly different version



of the Committee Note to reflect that language.

According to Judge Hodges, the "Russian veto" will be in

effect for this rule. That is, unless a majority of the

Committee indicQ'es opposition to Draft B, it will be the

version forwarded to the Standing Committee.

Finally, you will notice that the last sentence of Rule

40(a) varies slightly from the version approved by the

Committee. There seemed to be some consensus that the

language approved at the meeting was awkward and after

considering a suggestion from Mr. Wilson, and consulting with

Judge Hodges, I recommend that the new language be approved as

presented in the draft. It makes no substantive change in the

intent of the Committee.



MINUTES
ADVISORY COMMITTEE

FEDERAL RULES OF CRIMINAL PROCEDURE

May 13-14, 1991
San Francisco, California

The Advisory Committee on the Federal Rules of Criminal

Procedure met in San Francisco, California on May 13 and 14,

1991. These minutes reflect the actions taken at that

meeting.

CALL TO ORDER

Judge Hodges called the meeting to order at 9:00 a.m.

on Monday, May 13, 1991 at the United States Courthouse in

San Francisco, California. The following persons were

present for all or a part of the meeting:

Hon. Wm. Terrell Hodges, Chairman

Hon. James DeAnda
Hon. Sam A. Crow
Hon. Robinson 0. Everett
Hon. Daniel H. Huyett, III
Hon. John F. Keenan
Hon. Harvey E. Schlesinger
Prof. Stephen A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designee of Mr. Robert S.

Mueller, III, Assistant Attorney General

David A. Schlueter

Also present were Hon. Robert Keeton, Chairman of the

Standing Committee on Rules of Practice and Procedure, Hon.

Charles Wiggins of the Standing Committee, Mr. William

Wilson, Standing Committee member acting as liaison to the

Advisory Committee, Mr. Joseph Spaniol, Secretary to the

Standing Committee, Mr. David Adair, of the Administrative

Office, and Mr. James Eaglin from the Federal Judicial

Center.

I. INTRODUCTIONS AND COMMENTS

Judge Hodges noted that all members were present and

welcomed the guests attending the meeting. Rse pointed out

that he had spoken with the Administrative Office about the

problems associated with distributing the agenda book at

least 30 days prior to the meeting and hoped that in the

future, that goal would be met.
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The Reporter noted that the rules governing Procedures

for the Conduct of Business by the Judicial Conference

Committees now permit the Standing Committee to implement

technical changes in the Rules without the need for public

comment.

The Reporter also explained that copies of the Drafting

Rules for Uniform or Model Acts which is followed by the

National Conference of Commissioners on Uniform State Laws

had been included in the agenda book. Judge Keeton, the

Chairman of the Standing Committee had distributed the rules

at the Standing Committee's meeting in January 1991 and had

commended them to the various Advisory Committees in

drafting proposed amendments.

II. APPROVAL OF MINUTES

After the Committee had reviewed the minutes for the

November 1990 meeting, Judge Keenan moved that they be

approved. Mr. Karas seconded the motion which carried

unanimously.

III. CRIMINAL RULE AMENDMENTS UNDER CONSIDERATION

A. Rules Approved by Supreme Court

(Effective Dec. 1, 1990)

1. The Reporter informed the Committee that its

amendments to Rule 41(a), Authority to Issue Warrant, had

not been changed or modified by Congress and had gone into

effect on December 1, 1990.

2. Similarly, Congress had failed to make any changes

to new Rule 58, Procedures for Misdemeanors and other Petty

Offenses, and it too became effective on December 1, 1990.

B. Rules Approved by Supreme Court

(Effective Dec. 1, 1991)

The Reporter informed the Committee that its proposed

amendments to the following Rules had been approved by the

Standing Committee at its January 1991 meeting, by the

Judicial Conference at its Spring 1991 meeting and that the

Supreme Court had also approved the amendments and forwarded

them to Congress. Absent Congressional action, these

amendments will go into effect on December 1, 1991:

1. Rule 16(a)(1)(A), Disclosure of Evidence by the

Government.

2. Rule 35(b), Reduction of Sentence.
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3. Rule 35(c), Correction of Sentence.

4. Rules 32, 32.1, 46, 54(a), and 58, (Technical
Amendments).

C. Rules Approved by the Standing Committee

and Circulated for Public Comment

The Reporter indicated that there were currently no

Rules out for public comment by the bench and the bar.

D. Rules Considered and Rejected
by the Standing Committee

Rule 24(b). Peremptory Challenges: The Committee was

informed that the Standing Committee at its January 1991

meeting had considered and unanimously rejected the

Committee's proposed amendment to Rule 24(b) whi.ch would

have equalized the number of peremptory challenges in

capital and felony cases at 10 and 6, respectively. The

Reporter pointed out that Congress (Section 232 of S. 472,

Women's Equal Opportunity Act of 1991) was considering an

amendment to Rule 24(b) which would effect the same change.

Judge Hodges noted that there did not appear to be anything

more that could or should be done by the Committee. Other

Committee members voiced concern about the continuing

problems associated with adherence, or lack thereof, to the

Rules Enabling Act process and the inclination of Congress

to readily include proposed amendments in pending

legislation without permitting the Judicial Conference and

its Committees to review the need for such amendments.

Judge Keeton noted that this could be an on-going problem

given the relative ease of introducing amendments in

legislation. Mr. Pauley observed that there may be

different policy questions involved between amendments which

have never been considered by the Judicial Conference and

those which have been considered but have resulted in a

negative position. In the case of the latter, the proponent

of the amendment should be permitted to seek Congressional

change. In the case of the amendments to Rule 24(b) the

original proponent had been the American Bar Association.

Mr. Adair pointed out that the Administrative Office had

communicated the Standing Committee's rejection of proposed

amendments to Rule 24(b) to leaders in Congress.

E. Rules Under Consideration
by the Advisory Committee
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1. Rue 3 eoFAcs

1. Rues 3et al. Use oFasmile Mac.hines. A

subcommittee composed of Judge Schlesinger (Chair), Mr.

Marek, and Mr. Pauley, reported to the Committee that it had

considered the possibility of amending Rules 3, 4, 17, 40,

and 41 to permit filing of necessary papers and documents by

Facsimile machines. Speaking for the Subcommittee, Judge

Schlesinger noted that it had spent some time discussing the

question of whether Facsimile machines should be used at all

for purposes of filing official documents. Rather than

making global changes to the Rules of Procedure to permit

such use, the Subcommittee was prepared to recommend that

only several Rules be amended to permit such use.

a. Rule 17, Subpoena. With regard to possible

amendments to Rule 17, Judge Schlesinger reported that the

Subcommittee was recommending that no change be made at this

time. He indicated that the Subcommittee had not been

presented with any actual or practical problems which would

require attention.

b. Rule 41, Search and Seizure. Judge Schlesinger

observed that permitting use of a Facsimile machine for

obtaining warrants would be helpful, for example, where an

officer was seeking an anticipatory warrant and was relying

on both written affidavits and oral testimony. Mr. Marek

added that permitting use of facsimile machines in obtaining

search warrants would encourage officers to obtain one.

Following brief discussion, Judge Schlesinger moved that

Rule 41(c)(2)(A) be amended to permit use of facsimile

machines. Professor Saltzburg seconded the motion which

carried unanimously. In discussion which followed the

Committee briefly addressed the scope of the Committee Note

to the amendment and indicated that the purpose of the

amendment is to expand the authority of magistrates and

judges in considering electronic communications to issue

search warrants. In particular, the amendment will permit

supplementation of oral telephonic communications by written

material transmitted by facsimile machines.

With regard to Rules 41(c)(2)(B), Application,

41(c)(2)(C), Issuance, and 41(g), Judge Schlesinger

indicated that the Subcommittee was not recommending any

changes because permitting use of facsimile machines under

those provisions would not save time and would present

problems and questions about the need to preserve the

facsimile copies.

C. Rule 40. Commitment to Another District. Judge

Schlesinger reported that although the Subcommittee had no

specific data or, whether use of facsimile transmissions

would save time in removal proceedings, it believed that it
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would be appropriate for the entire Committee to consider

the possibility. He noted that in cases where the defendant

does not waive removal it may be necessary to await

production of the arrest warrant, or a certified copy of the

warrant. In those instances, use of facsimile transmission

could save time. Following brief discussion, Judge

Schlesinger moved that the last sentence of Rule 40(a) be

amended to permit the federal magistrate to consider

facsimile transmissions of the arrest warrant or a certified

copy of the warrant. Mr. Pauley seconded the motion which

carried by a unanimous vote.

d. Ruleand Rule 4 Arrest Warrant or

Summons Upon Complaint. Judge Schlesinger indicated that

the Subcommittee by a vote of 2 to I had voted to oppose any

changes in Rules 3 and 4 which would permit use of

electronic transmission of information in obtaining arrest

warrants. Judge Keenan noted that it would make sense to

conform the procedures available for obtaining an arrest

warrant to those which could be used for search warrants.

Mr. Karas also voiced support for an amendment. Mr. Pauley

responded that he could not support the change; he was

concerned about defense attacks on an arrest because police

had not used electronic means to obtain an arrest warrant.

Professor Saltzburg noted that the Supreme Court had not

required arrest warrants and noted that the opposition in

the past to permitting electronic or oral requests for

arrest warrants had rested on concerns about access to

warrants. An alternative might be, he observed, to

authorize, but not require, arrest warrants.

Mr. Marek moved that language be drafted for the

Committee's November 1991 meeting which would amend Rules 3

and 4 to permit submission of complaints and requests for

arrest warrants by facsimile transmission. Professor

Saltzburg seconded the motion. The motion carried by a 9 to

2 vote. The Chairman appointed a subcommittee consisting of

Judge Schlesinger (Chair), Mr. Pauley, and Mr. Marek to

draft the necessary language.

2. Rule G(e)(2), General Rule of Secrecy. The

Reporter noted that Judge Keeton had forwarded to the

Committee a letter from Judge Pratt concerning the lack of

secrecy of grand jury proceedings. In his letter, Judge

Pratt suggested that the Committee consider investigating

compliance by prosecutors. During an extensive discussion

of Judge Pratt's proposal, Mr. Pauley noted that the

Attorney General believes that leaks in grand Jury

proceedings are abhorrent and that if a leak is identified,

severe administrative sanctions will follow. He added that

he had spoken with the Department of Professional
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Responsibility and that that office was not aware of any

systematic violation of Rule 6(e)(2). An informal poll of

the Committee members tended to confirm that point. Mr.

Doar indicated that some form of independent inquiry might

be appropriate and that there appeared to be some

ambiguities in Rule 6, a point elaborated on by Mr. Pauley.

Judge Huyett indicated that regarding the focus of Judge

Pratt's letter, it would be appropriate to ask the

Department of Justice to explain its actual practices in

dealing with potential leaks. Judge Keeton observed that

although federal prosecutors are often thought to be the

leaks, that in fact the leaks come from other sources, such

as defense counsel or the defendant. Judge Everett observed

that perhaps an addendum to the existing Committee Note for

Rule 6 might be appropriate. Mr. Marek indicated that there

might be a separation of powers question about the ability

of the judiciary to conduct investigations of grand jury

leaks. But Judge Hodges noted that if the trial judge finds

a leak, it may be punished through the court's contempt

powers. Professor Saltzburg ultimately moved that the

Committee indicate to the Department of Justice that

although it rejected any investigation of Department of

Justice practices regarding grand jury leaks, it would like

the Department to provide information on its interpretation

of potential ambiguities in Rule 6(e)(2), specifically, the

language " matters occurring before the grand jury." Judge

Everett seconded the motion. Judge Keenan added that it

would be appropriate to also ask for specific examples of

administrative sanctions. Judge Hodges noted that the

request should first ask the Department to indicate what the

US Attorneys Manual says about the subject and then to

request information on the enforcement history in the

Department.

Judge Wiggins expressed strong reservations about

investigating the executive branch and Judge Hodges

responded that the Committee would not be investigating the

Department. Instead, the spirit of the motion would be to

ask the Department to share its policies with the Committee

to see if it is conceivable that there is a need to amend

Rule 6. Following additional brief discussion, Professor

Saltzburg amended this motion to state that the Committee
would consider this matter at its next meeting and to state

that the Committee did not believe that it had the

jurisdiction to investigate the Department of Justice. The

motion carried by 11 to 0 with one abstention by Mr. Pauley.

Judge Hodges appointed a subcommittee consisting of Judge

Keenan (Chair), Mr. Doar, Judge Crow, and Mr. Pauley to look

into the problem and report to the Committee at its November
1991 meeting.
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3. Rule 11, Pleas. Judge Hodges indicated that Judge

Keeton had presented a question of whether a trial Judge

could inform a defendant pleading guilty, without the

benefit of a plea agreement, of the probable sentence facing

him and the permit withdrawal of the plea if a more severe

sentence was required. Judge DeAnda noted that it would be

preferable to avoid a double hearing on the question of the

applicable guidelines. Mr. Pauley noted that the Department

of Justice was opposed to the possibility of amending the

Rules to provide for such judicial advice to the defendant.

First, it could result in abuses of the discovery process;

defendants could rely upon this proposed procedure as simply

another avenue of discovery. Second, once the initial

ruling would be made by the trial judge, the judge would be

less inclined at the sentencing hearing to find facts

inconsistent with the initial finding. Judge Keenan noted

that under Rule 32(d), judges could do now what Judge Keeton

was asking; a defendant upon learning that a particular

sentence guideline was or was not being used could request

the court for permission to withdraw the plea. Judge Keeton

generally concurred that the current rules could cover the

situation and stated his belief that the sentencing

guidelines have increased the number of contested cases.

Judge DeAnda observed that more and more lawyers should now

know generally where a defendant's sentence is likely to

fall. Judge Hodges noted that Rule 32(c)(1) calls for a

report by the probation officer and that it would be

preferable to hold only one hearing on the appropriate

sentence guideline. Judge Keenan moved to table the

proposal and Judge Crow seconded the motion. In the brief

discussion which followed, Judge Hodges noted that tabling

the matter would not foreclose consideration of specific

proposed amendments at the next meeting. The motion to

table carried by a margin of 8 to 1.

4. Rule 16(a), Disclosure of Evidence by the

Government. Judge Everett noted that a recent law review

article had identified problems of the defense discovering

the identity of nonscientific government experts, such as

accountants, who would testify at trial and that in the

process continuances were required. He believed that an

amendment to Rule 16 would alleviate the problem. Mr.

Pauley noted that the Department of Justice was not opposed

to any reciprocal discovery proposals but that it could not

support the proposed amendment. Professor Saltzburg voiced

support for the proposal and suggested that the proposed

amendment not include language which would permit the court

to order the deposition of an expert. Mr. Pauley asked that

any Committee Note include language that the prosecution

could seek an ex parte hearing on the appropriateness of

disclosing its experts, as is currently covered in Rule
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16(d). It was also pointed out that any proposed amendments

to Rule 16 should be circulated to the Advisory Committee on

Civil Rules which has been considering amendments to Federal

Rule of Evidence 702. Upon a motion by Professor Saltzburg,

and a second by Judge Keeton the Committee voted unanimously

to amend Rule 16 to provide for disclosure of experts.

5. Rule 24(c). Alternate Jurors. Judge Hodges

presented to the Committee the question of whether Rule

24(c) could be amended to permit the trial court to mesh

into one proceeding the selection of regular and alternate
Jurors. Following brief discussion about the benefits and

problems with such a procedure, no action was taken on the

matter.

6. Rule&26, Taking of Testimony. The Reporter

briefly introduced a proposal from the Standing Committee

that the various Advisory Committees consider amending their

respective rules to set time limits on various trial

proceedings. The proposal had been initiated by Judge

Keeton who had presented a draft of Rules of Proof and

Practice which included rules specifically setting time

limits on evidentiary hearings. The Reporter noted that one

rule which might be subject to an amendment would be Rule

26. He also noted that the Standing Committee had requested

that if a Committee was not inclined to amend its Rules,

that it should explain its rationale to the Standing

Committee.

Judge Keeton explained in more detail his thoughts for

amending criminal and civil rules to provide for moving

along the trial process. Mr. Marek noted his opposition to

such a sweeping change in criminal practice, and observed

that a lot more could be done to expedite the process, such

as amending Rule 16 to provide for better defense discovery

before trial. He also noted that setting specific time

limits could present confrontation clause problems by

limiting cross-examination and encouraging narrative

testimony.

Judge Huyett expressed support for such amendments but

indicated that specific time limits should be tried first in

civil trials. Judge Everett observed that there is already

a negative perception in the public's eye that criminal

cases are a rush to judgment and Judge DeAnda echoed Mr.

Marek's concerns about constitutional problems. Professor

Saltzburg noted that the proposals were intriguing but that

amending the rules was perhaps not the best solution because

that tends to limit the court's options.
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Judge Hodges noted that perhaps the time had not yet

come for formal amendments and that the Committee could take

a wait and see attitude. In the meantime the Federal

Judicial Conference could consider pilot programs which

could further study the matter. He noted that the Report to

the Standing Committee should reflect the sense of the

Advisory Committee that it was not inclined to propose any

time limit amendments to any Criminal Rules. However, the

Committee applauds the concept of adopting such amendments

in civil cases in the hope that favorable experience in the

those cases will ease the way for similar changes in

criminal practice, notwithstanding Sixth Amendment problems.

7. Rule 26.2, et al, Production of Statements of

Witnesses. Judge Huyett presented the written report of the

Subcommittee which had been appointed to consider the

question of amending the Rules of Criminal Procedure to

provide for production of a witness's statements after the

witness had testified. The Subcommittee had consisted of

Judge Huyett (Chair), Mr. Karas, Mr. Marek, and Mr. Pauley.

The Subcommittee had ultimately recommended amendments to

Rules 26.2, 32(f), 32.1, 46, and Rule 8 of the Rules

Governing § 2255 Hearings. Judge Huyett explained that the

Subcommittee had considered and rejected adding a single new

rule which would accomplish the same result. He noted that

the bench and the bar looked to Rule 26.2 and that it could

continue to serve as a central reference for production of

witness statements.

a. Rule 26.2, Production of Statements of Witnesses.

The amendment to Rule 26.2 would add a subsection (g) which

would note that the Rule applies to more than just trial

testimony. Following brief discussion on the proposed
amendment to Rule 26.2, Judge Hodges observed that Rule

26.2(d) should also be changed by dropping the words 'in the

trial." Mr. Pauley also requested that language be added to

the proposed amendment which would recognize that the rule

would not otherwise require the prosecution to disclose the

name of its informants. On motion by Judge Huyett, seconded

by Mr. Marek, the Committee voted unanimously to amend Rule

26.2 as suggested by the Subcommittee. The Reporter

suggested that Mr. Pauley's concerns about disclosure of

government informants could be addressed by adding language

to Rule 26.2(c) which specifically exempts privileged

information. Judge Huyett moved that the privilege language

be added to Rule 26.2(c). Following a second by Mr. Marek,
the Committee unanimously approved the addition of
appropriate language. Following additional discussion in

which it was pointed out that the 'privilege' language in

Rule 12(i) was probably not required, Judge Schlesinger

moved that the privilege language be removed from that Rule.
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Judge Huyett seconded the motion which carried by a

unanimous vote.

b. Rule 32(f), Production of Statements at Sentencing

Hftearinc. Following very brief discussion Judge Huyett moved

that Rule 32(f) be added to Rule 32 to provide that Rule

26.2(a)-(d) and (f) apply at sentencing hearings. Mr. Marek

seconded the motion which carried by a unanimous vote.

c. Rule 32.1(c). Production of Statements. Judge

Huyett also moved that Rule 32.1 be amended by adding

subsection (c), as proposed by the Subcommittee, which would

apply Rule 26.2(a)-(d) and (f) to revocation or modification

of probation or supervised release. Mr. Marek seconded the

motion. The Committee voted unanimously to adopt the

amendment.

d. Rule 46(i). Production of Statements. Judge

Huyett offered a brief explanation of the Subcommittee's

proposal to amend Rule 46 by adding subsection (i) which

would require production of statements by witnesses who

testify at hearings to determine whether a person should be

released from custody. Mr. Pauley expressed concerns about

requiring production of statements at a pretrial detention

hearing when files often do not include witness statements.

Mr. Marek noted that the rationale supporting the foregoing

amendments applied equally to pretrial hearings and that if

there are no statements, there is no need to produce them.

If such statements exist, it is not unduly burdensome to

obtain and produce them. It was generally agreed that the

problem of incomplete or missing statements should be

addressed in the Committee Note. Judge Huyett moved that

the proposed language from the Subcommittee be approved.

Mr. Marek seconded the motion, which carried by a vote of 7

to 4.

8. Rule 31.1, Mistrial. Mr. Pauley, on behalf of the

Department of Justice, requested that the Committee consider

adding Rule 31.1 which would require the trial court to

provide each side with an opportunity to comment on the

propriety of an order declaring a mistrial. Mr. Pauley

pointed out that recently two courts of appeals had

concluded that the trial court abused its discretion in

declaring a mistrial and that retrial was barred by the

Double Jeopardy Clause. This new rule would hopefully

obviate such results. Judge Keenan questioned whether the

proposed new rule would be the most effective tool for

solving the problem. During the ensuing discussion, it was

pointed out that a defendant may otherwise wish to stand

mute and not make a motion for a mistrial; the proposed
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rule, according to Mr. Pauley, is to prevent double jeopardy

problems. In a brief discussion which followed several
minor changes were made to the proposed draft and it was

suggested that perhaps the new rule would be more
appropriately placed immediately after existing Rule 2692.

The Reporter indicated that the proposed rule would

tentatively be designated as Rule 26.3. Judge Keenan moved

that the proposed rule governing mistrials be adopted.

Judge Crow seconded the motion, which carried by a unanimous
vote.

9. Rule 32, Sentence and Judgment. The Reporter
indicated that the President's Comprehensive Violent Crime
Act of 1991 includes a proposed amendment to Rule 32(a)
which would provide for a victim's right of allocution in
sentencing of crimes of violence or sexual abuse. Mr.
Pauley stated that the proposed amendment would not provide
any general right of allocution to all victims and that in
this instance there was insufficient time to go through the
normal Rule Enabling Act processes. Judge Keenan noted that
this proposal creates a potential slippery slope and that
the proposed change arbitrarily distinguishes between
victims. In the following discussion, it was pointed out

that this proposal presents another instance of the need to
communicate with Congress about relying upon the Rules
Enabling Act. Judge Keeton suggested that the Chairman of
the Executive Committee, Judge Clark, could organize and
present the Judicial Conference's views to Congress on this
problem. Mr. Pauley noted that the Department of Justice
felt no need to apologize for the proposal; victims
currently only have indirect access to trial courts during
sentencing and that the proposed change would improve
victims' attitudes about criminal justice. Professor
Saltzburg indicated that he felt no sympathy for the
emergency nature of this legislation and moved that the

Committee communicate its concerns to Congress. Mr. Karas
seconded the motion which carried by a vote of 10-0 with Mr.
Pauley abstaining. Professor Saltzburg then moved that the

Committee postpone further consideration of this issue until
the next meeting. Judge Keenan seconded the motion which
carried unanimously. Judge Hodges appointed a Subcommittee
consisting of Judge DeAnda (Chair), Judge Everett, Professor
Saltzburg, and Mr. Marek to study the proposal and report to
the Committee on its findings at tne Fall 1991 meeting.

10. Rules Governing Section 2254 Cases. Mr. Adair
informed the Committee that the Administrative Office had
received a suggestion that the current practice of including
the warden's name in the caption be discontinued. According

to the proposal, the presence of the warden's name on the
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caption can cause resentment against the prisoner within the

prison system. Mr. Adair explained that 28 U.S.C. § 2243

currently requires that the custodian of the applicant be

named as the respondent on the petition. Following very

brief discussion of the issue, Judge Schlesinger moved that

the proposed amendment be rejected; Judge Keenan seconded

the motion. The vote '.o reject the proposal was unanimous.

IV. EVIDENCE RULES UNDER CONSIDERATION

A. Evidence Rules Approved by the Supreme Court

1. Federal Rule of Evidence 609. The Reporter

informed the Committee that the proposed amendment to Rule

609, which had been approved by the Supreme Court in the

Spring, 1990, had not been changed by Congress and went into

effect on December 1, 1990.

2. Federal Rule of Evidence 404(b). The Committee's

proposed amendment to Rule 404(b) which would require notice

of an intent to use extrinsic act evidence had been approved

by the Standing Committee, the Judicial Conference, and the

Supreme Court and was currently before Congress. Barring

any changes to the proposed amendment, it will become

effective on December 1, 1991.

3. Federal Rule of Evidence 1102. The Reporter also

informed the Committee that its technical amendment to

Federal Rule of Evidence 1102, which changed to reference

from 28 U.S.C. 2076 to 2072, had been approved by the

Supreme Court.

B. Proposed Evidence Rules Amendments

1. Federal Rules of Evidence 412, et al. The

Reporter informed the Committee that Congress is currently

considering the Violence Against Women Act of 1991 (S. 15)

which would amend Federal Rule of Evidence 412 by adding a

provision for interlocutory appeals by either the government

or the defense, The legislation would also add Rule 412A

which would govern the admissibility of reputation and

character evidence, Rule 412B which would govern in civil

cases, and Rule 413 which would bar evidence concerning the

clothing worn by a victim. The Reporter also noted that the

Women's Equal Opportunity Act of 1991 (S. 472) would add
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Rules 413, 414, and 415, which would specifically permit

introduction of a defendant's past sexual offenses in civil

and criminal cases.

In a lengthy discussion, the Committee addressed the

issue of communicating with Congress on the need to comply

with the Rules Enabling Act.

Professor Saltzburg noted that it has been proposed

that a separate committee be established to deal with the

rules of evidence. Mr. Pauley responded that

institutionally, a separate committee was not required and

that he was concerned that because there is generally not

that much need for amendments to the rules of evidence that

the committee would find it necessary to create an agenda to

justify its existence.

Professor Saltzburg also provided an in-depth overview

of how the Rules of Evidence have been considered, noting

that when Chief Justice Burger decided not to form a

separate Committee, it was generally understood and agreed

that the Advisory Committee on Criminal Rules would be the

primary body for considering and proposing amendments to the

Rules of Evidence and that where the amendments impacted on

civil cases, coordination would be conducted with the Civil

Rules Committee. He cited the example of the extensive role

of the Committee in making the Rules of Evidence gender

neutral in 1987.

Following brief discussion, Professor Saltzburg moved

that the Committee postpone further discussion of the

proposed Congressional amendments until the next meeting.

He noted that complicated questions are raised by the

proposals and deserve close attention. The motion was

seconded by Mr. Marek and carried unanimously. Judge Hodges

indicated that he would appoint a subcommittee to review the

Congressional amendments and report to the Committee at its

Fall 1991 meeting.

2. Federal Rule of Evidence 804. The Reporter

indicated that he had, at the Committee's direction, drafted

language which would created a hearsay exception for child

abuse victims. The proposal would amend Rule 804(a) by

providing for an additional ground of unavailability for

child declarants and would amend Rule 804(b) by adding a new

subsection for child declarants. Mr. Pauley moved that the

matter be deferred in view of the fact that the Supreme

Court had agreed to hear a case raising the question of the

interrelationship between the Confrontation Clause and the

hearsay exceptions. Mr. Marek seconded the motion which

carried by a unanimous vote. Judge Hodges indicated that
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the draft of the proposed rule would be sent to the Civil

Rules Advisory Committee.

3. Federal Rule of Evidence 702. The Committee was

informed by the Reporter that the Civil Rules Advisory

Committee was considering an amendment to Rule 702 which

would expand the ability of the court in both civil and

criminal cases to control the presentation of expert

testimony.

In a lengthy discussion of the issue, the Committee

generally agreed that there has been a proliferation of

expert testimony and that judges are usually reluctant to

exclude opinion testimony. Judge DeAnda observed that

Judges currently have the authority to control such

testimony. In specifically reviewing the draft being

considered by the Civil Rules Committee, Mr. Pauley observed

that use of the term "substantially" was amorphous but that

he generally supported attempts to limit expert testimony in

civil cases. Professor Saltzburg noted that the words, "If

the Court finds, ' add nothing to the Rule because it is

assumed in all of the Rules of Evidence that the court must

reach certain conclusions before admitting evidence. He

then moved that the Committee indicate that it was not in

favor of the amendment. Judge Everett seconded the motion.

In discussing the motion, Judge Keenan noted that there

would be problems with implementing the rule but that he did

not agree with the intent underlying the proposal; he

suggested that perhaps the substance of the proposed

amendment should go into the Rules of Civil Procedure.

Judge Huyett believed there was a need for the amendment.

Several members observed that it would be undesirable to

have a separate Rule 702 for civil and criminal cases.

Professor Saltzburg added that the amendment was not

necessary. The federal appellate courts have offered ample

guidance on what showing a proponent of expert testimony

must make. The Committee ultimately voted 9 to 1 to

indicate that it was not in favor of the amendment. Judge

Hodges indicated that >se would pass along the Committee's

views to the Civil Rules Committee.

V. MISCELLANEOUS

1. Project on Final Rulinas. The Reporter drew the

Committee's attention to the amendment to 28 U.S.C. § 2072

which authorizes the Judicial Conference to define what

constitutes a 'final judgment" for the purposes of 28 U.S.C.

5 1291. The Advisory Committee on Appellate Rules will be

coordinating the project to determine what district court
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rulings might be considered final.

2. Changing References to Magistrates. The Reporter

indicated that with the assistance of Judge Schlesinger, 
the

Standing Committee would be asked to make technical

amendments to the Rules of Criminal Procedure to change the

term, 'United States Magistrate" to "United States

Magistrate Judge."

VI. DESIGNATION OF TIME AND PLACE

OF NEXT MEETING

The Chairman announced that the next meeting of the

Committee will be held in Tampa, Florida on November 7 and

8, 1991.


