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Preliminary Statement by the Chairman -~ - - = = =
Report by Mr. Tolsd8n = = = = = = = ~ = = « = = =
Statement 2s %o Finances and Appropriatione - -~ -

Motion that Committee submit its suggested
rulee to the Court by June 1, 1936 - = = = = - =

Motion that Major Kdgar B. Tolman be ap-
pointed Secretary - - - - - - - -~ - = - = = - =

Motion that the Secretary be authorized to
communicate with local committees heretofore
appointed, etc. = = = = = = = = = = = - - -

Motion that Chairman and Reporter be authorized
to request members of the Commitee to act as
Advisors - - e R e - -

. Copy of proposed Budget submitted by the
!Reportel‘-" ------- - e aw m» W em am e ww e

Motion that Budget be amended to include
compensation to the Reporter, etc. - = = = - = =

Motion that salary of Report-r be fixed at
#5000 per annum = = = = = = = = = = - = = =

i Hesolution approving Budget as amended - - - -
i Motion to authorize Reborter to employ
' agsistants, subject to approval of the
Chief Justice = = = = = = = = = = = = = = = =
Motion tnat, in the preparation of rules,
the Committee proceed upon the basis that
they shall be made uniform in all Districts - - -

Motion that the writing of a Code of Evidence
be not included in the work here undertaken

Afternoon Session

General Discussion




THE CHAIRMAN: Gentlemen, suppose we get going?
Let's check the attendance here:
William D, Mitchell, present.
Scott M. Lottin, present.

George W. Wickersham, present.

¥ilbur H. Cherry, present.
Charles E. Clark, present.
Arnistead M, Dobie, present.
Robert 6. Dodge, present.
Joseph G. Gamble, present.
George Donworth, present.

% Monte M. Lemann, present.

i Edmund M. Morgan, absent. ’///
Warren Olney, Jr., present.

Edson R. Sunderland, absent. “///

Edgar B. Tolman, pgesent.

That completes the list.
Most of you gentlemen know as much about thii

gituation as I do, but for the benefit of some that

. have been farther away, I will state in a general way
wnat has been preliminary to this meeting.
I think you are all familiar with the
_ ' statute; the one section that authoriged the Court

to draw common law rules, and the second section,
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which authorized it to combine the two.

After that act was passed, a movement was
started to get the work going., I understand the Ghief
Justice and the Attorney-General conferred, and under?
the suggestion of the Attorney-General the local
Federal Judgee appointed local committees around, andf
started them to work on the subject. At that time,
the general assumption was that the work would be
confined to drawing rules applicable only to common
law actions. I am not sure how far the Court had
considered that subject. -

At any rate, after these loocal committees had
been formed and were proceeding on the assumption
that the work would be oonfined to common law rules,
the court took the matter up, and reached the con-
clusion that they would have a unified system. I
think youn have all read the Chief Justice's state-
ment at the American Law Institute; and then the
Court concluded that there ought to be a Central
Advisory Committee, acting under its direction and
sﬁéervision, who would centralize their work, and
prepare a8 draft for the consideration of the Court.
That is how this Committee originated.

We have the problem of co-ordination of the

work 0f this Committee with these various local
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committees that have been appointed.
I think they started, each of them, drawing
a set of rules of their own; they were a8ll common
' "law rules, they were not combined, and I think the
' OQourt has felt we would make better progress with
less confusion if there was a Central Committee to
draft a set of rules, and then used the local com-

. mittees to criticize and suggest, and deal with the

" subject in that way.

At any rate, it is the 1dea of the Court, I

am told, that these local committees should be con-
. 4inued, and all the enthusiasm and interest that they
zhave shown should be preserved; and they will be

- uged to advantage when this draft, made by this

Committee and turned loose by the Court, goes to the

{ Bar,

MR. WICKERSHAM: Mr, Chairman, 1 don't know about
other committes, but I have talked with Mr. Kellogg,
who was appointed by Judge Knox as Chaiéﬁan of the
' committee inNew York, and he had had no intimation
' whatever that those committees were to be continued.
~On the contrary, hbe got the impression that their
work was done; so that, 1f they are to be continued,

. I think it would be well to suggest to the Chief

ii
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. wamt to abolish this valuable local set-up. And the

. committees at once, and the Chief Justice suggested

. with those local committees.

' 1t ought to be arranged, and what you want to do with

Justice, perhape, that notice to that effect be
given.

I have 8 10t 0of material that Mr. Kelloge
gave me, and his impression was that they were

functus officlo.

THE CHAIRMAN: Well, he called me on the phone, &nd:

I told him just the opposite; that the Court didn't

Chief Justice -- we were at one time on the point of

suggesting that some letter be sent out to those

we had better wait until this Committee met, and

get your views as to just how we would co-ordinate

After you have made your minds up as to how

these other committees, a letter will be sent out
telling them just what the plan is, but he thought
it was inadvigable to send them out until this Com-
mittee had considered the subject.
Now, these are all merely suggestions, to
get your minds working on some of our problems here.
The general assumption has been, I think,

in my chats with the Chief and with other members of




i has followed: That a sub-commitee, headed by the

. financial expenditures his work entails; and every-

'we consider it finally authorized, particularly in

"the matter of expenditures.
'that I will bring up later, but just at present, I

has besn on the Attorney General's advisory committes,

| and who has had 8 great deal to do with the work of

‘of the informal discussions that have been had about

- the situation indicate or suggest that Mr, Tolman.be

the Court, that this Committee would proceed some-

what along the lines that the American Law Institute

Reporter, would have the actual job of sitting down

and drafting something, and the Court appointed Dean

Clark as the Reporter to take charge of that work.

One of our tasks today will be to take up
with him his suggestions as to what sort of a set-up

he wants, what staff assistants and other help and

thing we do will go back to the Chief Justice before

Ncw, we have a good many separate problems

think we would like to hear from Major Tolman, who

having these local committees appointed. Mr, Tolman

has been put on this Committee, and the general lines

the liaison officer between t his Committee and the
various local committees that have been appointed.

We don't want to bother with a secretarial office,




| been set up, and people are commencing to fire letters

E at me, as the only way that they know how to reach u

and tnat he be tne funnel through which all communica-.

. tions to and fromthe Bar and judges pass; that he

. In that way, he can act as a liaison officer between

7.

There will be masses of correspondence coming in to
this Committee, suggestions from the Bar, and lettern
to be angwered -- you can see the size of my flle,
accumulated in a day or two =-- and I don't want to
be loaded down with a secretarial office; and we
don't want the expense of it. The Attorney General
has this set-up of his own, and it has been suggested -

that Mr. Tolman be given charge of our secretariat,

maintain that office, and be the target at which all

correspondence directed to this Committee should go.

this Committee and the other local committees; what-
ever material comes in that is useful for the Re-
porter in his set-up will go to him, and so on.

That is the general idea that we have to consider.

MR, DOBIE: That has been done, hasn't it, Mr.
President? I understood all material had been sent
in to Major Tolman ~-- I mean, from these various

committees, and all.

THE CHAIRMAN: Up to date, yes; but now, we have




and we have got to have a sesocretarial office; we have
got to have a set-up to handle our clerical work.
1 am not speakingof the Reporter's staff, that is a
separate thing, but I mean the general secretarial
work of ;the Committee.

I1f it meets with your approval, may be we’ha:
ibetter hear from Mr. Tolman, telling about what has
been done in the Department of Juetice, and what thli

get-up is, over there.
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MR. TOLMAN: Mr. Chairman and gentlemen:

I thought that it would save time 1f I would
write in a rather condenged fora a report of what hag
been done in the Depazrtment o Justice; and, while
it 1is not necessary to read all of’this. T will read.

&T_
parte of it, and perhaps comment onﬂtha

egatute and

et neyama:

I think it will give you the picture better than a

rambling report.

(Reading: report:)




DRAFT OF REPORT TO SUPREME COURT
ADVISORY COMMITTIEE FOR ITS SESSIOR

OF JUNE 20, 1935.

Gentlemens

The act of June 19, 1934, was, as you know, the

culmination of the long continued efforts of the American

Bar Association and its Comfilittee on Uniferm Judicial

Procedure headed by Thomas W Shelton, its chairman.

The

purpose of these efforts was to transfer. from Congress to

the Supreme Court power to regulate procedure in actions at

law in the District Courts of the United States and
Courts of the District of Columbia, and through the
of that power to improve procedure in. those courts.
project, which lost momentum after the death of Mr.
was taken up by Attorney General Homer S Cummings,
passage 1s universally conceded to have been due to
unaided efforts.

Soon after the passage of the bill there

ferences between the Attorney General and the Chief

in the
exercise
The
Shelton,
and 1its

his almost

were con-

Justice




and in view of the fact that the Supreme Court had no appro-
priation or personnel to take care of the work it was decided
by the Chlef Justice and the Attorney General to\form a small
organization within the office of the Attorney General to
cooperate with the Supreme Court in carrying on the work in-
volved, and to provide for the expense thereof.

The Conference of Senior Circult Judges 1n September
last, as its report shows, "at the suggestion of the Chief
Justice, considered appropriate methods for assisting the

Supreme Court in the discharge of this highly important and

difficult task, through the cooperation of the members of the

Bench and Bar throughout the country, to the end that the views .
of the federal judges and of the bar may find adequate and
helpfil expression.”®

After tnls conference, in order to secure the co-
operation of the members of the bench and bar, the Chief

Justice requested the Attorney General to write a letter to




each of the Senior Circuit Judges inviting each to, in

turn, invite the District Judge in each District to appoint
a committee of leading members of the W®ar to cooperate with
him in a consideration of the matter or, at his optilon,
himself to appoint a committee for his whole Circult.

The Chief Justice not only wanted the matter
consldered generally but also wanted certailn specific sub-
jects considered and mentioned certain of these subje;ts, and
asked the Attorney @eneral to prepare a more complete 1list
of them.

The Attorney General prepared such a letter and
1ist of subjects to be considered, and submitted them to the
Chief Justice for his approval, which was glven. A copy of
this letter and the subjects to be comsidered are attached

nereto. Additional copies are available for the members of

this Committee.

The Circuit Judges promptly transmitted to



the District Judges a request to appoint committees or them-
selves appointed committees for their whole Circuits. The
District Judges also proceeded promptly to appoint committees
in their Districts. We have the names of the members of
about fifty of these committees ranging in number from

three to forty members. Undoubtedly committees have been
appointed whose nam2s have not been reported to us. ihﬁre

is abundant evidence of the fact that these committees promptly.
and willingly took up the work, gave 1t serious consideration
naeve formulated elither rules or suggestions for rules,~ some of.
which have been reported to the Attorney General;s office but
more of which have been reported to the district and cirguit
judges and are being held by them for consideration and may be i
expected to come 1n from time to time.

It will be borne in mind that the letter of the

Attorney General above referred to, in accordance with the
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instruckions of the Chief Justice, invited consideration
of the guestion of rules of procedure in civil actioms at
law. That letter contained no reference to rules of
procedure for cases in equity. The question was immedi - tely
brought up as to whether or not the court should proceed at
once to the final objective, the one authorized by éection 2
of the act, to-wit, the union of "the general rules prescribed
by it for cases in equity with those ir actlons at law so as
to secure one form of civil action and procedure for both;;
When this question arose the Attorney General;s office was
directed not to extend its work until this gquestion had been
considered by the Court and decided.

At this time the Attorney General had formed an
organization within the Department, had appointed a Special

Assistant to the Attorney General, in charge of the work and

an advisory committee consisting of three members of his
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staff, The Assistant to the Attorney General, ﬁr. William
Stanley, Assistant Attoruey General, Harold ﬁ. Stephens, and
Edward H Hammond, attorney in the Department of Justice;
three members of the teaching branch of the profession, Dean

Roscoe Pound of Harvard, Dean Charles E Clark of Yale and

Professor Edson R Sunderland of Michigan; also three practicingi
lawyers, George W Whiteside of New York, Frank A fhompson of
gt, Louls and Donald DeFrees of Chicago. An extensive
correspondence had been carried on with the circuit and districﬁ
judges and their committees. Material had been accumulated
for use in the task. A plan had been formulated for necessary
preliminary research. offices had been equipped and the
appointment of four additional men to carry on the research

work was under advisement, but in view of the matters above

referred to there have been no further appointments to this

work.
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The plan of work for the department in addition
to the collection of material for the use of the judges,

the committees, and the Attorney General and his staff, the

correspondence with them and the collection and organization o
the matter suggested Dby the committees, proceeded along the
1ines of the statute. Sectlon 1 of the Statute authorized

the court to prescribe 1aw rules. Section 2 of the Statute_
authoriged the Court to unite the equity rules with such law
rules. The Department planned that 1if and when it became

its duty to draft law rules to be submitted to the court,

the law rules must be so drawn that they would be harmonious
with-;nd suitable for union with the equity rules whenever

the court decided to take the second step. A1l of the work
of research done and the material gathered by the Department

were necessary parts of the larger task of promulgating rules

for a single form of action and they are available to this

Committee.




-.8..

It 1s of interest to observe that so far as can be
ascertained from the correspondence with the committees,
personal conferences with some of the members and an exami-
nation of the reports and recommendations which have been
made available, the committees have acted on much the

same theory.

They have evidently contemplated that the rules

should be a compositeof

(1) The State Practice act or Code of Civil Procedure.

(2) The Federal Equity Rules.

(3) Selected provisions of the procedursl system in

other states Where the subject had not been dealt with in the

committee'!s own state, such &s

(a) pre-trial practice

(b) discovery and examination before trial
(c) joinder of parties and of causes of action
(d) provisional remedies, and

(e) summary Judgments.




What has been said above does not apply to the so-~

called common law states, meaning the states in which there

have been retained separate procedural provisions in regard

to actions at law and cases in equlty, but even in these cases

y was to favor rules at law which should
\

the strong tendenc

to a considerable extent be & paraphrase of the corresponding

equity rulese.

while every state which has & satisfactory code

would naturally favor the largest possible confermity between

the new rules and the State code, there seemed to be 2 recogn

of the necessity of wniformity and a willingness to make cone

cessions for the accomplishnent of that end.

Your attention is called to the time element in-

volved in the enlargement of the field. While rules umder

Section 1 of the act do not. have to be reported to Congress

and take effect six months after thelr promulgation, if the

rules for law and equity are united under Section 2 they

SR L et
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have to be submitted by the Attorney General to Congress

at the beginningef a regular sessioﬁ thereof and do not

take effect until after the close of such session. This
clearly means that the united rules should lie with Congress
throughout an entire regular session. If the rules are

therefore not submitted to Congress at the beginning of 1its

next regular session in January, 1936, their submission will ba

to walt until January, 1937, and they cannot go into effeect

until the end of that session at the earliest.

Edgar B Tolman

Special Assistant to the

Chicago, Illinois Attorney General

June 20, 1935



MR. LOFTIN: Major Tolman, may I ask whether the
Attorney General's advisory committee ig to be

.

continued?

MR. TOLMAN: Nothing has been done about that
matter. After this meeting arranges its organiza-

tion, then we will know what to do.

THE CHAIRMAN: I might supplement Major Tolman's
statement by making some mention of the financial
situation.

This, of course, wWill cost some money.

The Attorney General, I am told by otficiallv
of the Department, has an appropriation of $40,000.
1 have also been told by his assistants down there
that they estimate that until the next session of
Congress, after the first of January next year, they
will need about $15,000 of that 40,000 for their
own set-up, for the salaries of the Attorney General’
staff on this work, and for the incidental expenses
of these local committees.

That ieaves $35,000 out of the Attornsy
General's appropriation, that the Department has
suggested might approximately be made available for

the use of this comm1¥tee, because the appropria-




tion act is so worded that the Attorney General
can authorize expenditures out of it for a committee
appointed by the S8upreme Court.

Now, it is doubtful about the sufficiency of
that fund; so the Chief Justioce, through Mr. Hammond
here, has applied to the Appropriations Committee of
the House for an additional 435,000 to be expendesd
under the direotion and control of the Court itself.
Mr. Hammond reports this morning that that suggestion
has been received in'a friendly spirit, and we have
‘no reason to doubt but that the Congrese will naki
that appropriation at thie session. That would
leave possibly 850,000, all told, that might be
available for the use of this Committee in the draft-
ing work; up to, say, June 1936,

I have had some talk with the Chief Justice
about outlay. The order specifies that the members
£ this Committee, 88 such, will serve without com-
pensation; but it ie understood that the Court wants
to compensate the members for their expenses in
attending all meetinge. At present, we have no
appropriation, and the coste 0of 1his meeting will
have to be paid out of the Atiorney Genersl'es

appropriation, which is subject to legal limitation




as to expenditures and so on; and Mr. Tolman has
kindly arranged to have the necessary authority given

down there to pay the expenses of members in attend-

, ance at this meeting, within the limitations prescribe
by law,
Then, I think it has been the expectation

of the Court that when it came down to the actual

drafting work done by the Reporter and those under
~his direction, and his staff, that there will be an
expenditure for a moderate compensation for those
men who give up their time to that work, on lines
;eimilar to those followed by the American Law In-
' stitute.
Dean Clark has presented, or suggested.a

budget here. I asked him to do it, because I thought

| he ought to know what his staff requires.

When it comes to the time limit, he says

% that he should nope to get a ;reliminary draft ready
' for the consideration of this Committee in the fall,
and the ideea will be then that this Committee should
meet and chew the draft up &nd do what we can with
it, and whip it into shape so that we could then
submit it to the Court; and we should hope to be

able to do that before the Court adjourns in June,
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1936, so that the Court will have a ochance to look
over the draft and feel that it is & sufficiently

respectable document to warrant them in handing out

the draft to the Bench and Bar of the country. Then,
of course, 1t would have to go through the mill there

It would be exceedingly dangerous business |
for the Court to enact a set of rules without having
everybody take a whack at it, to see whether there
are any holes in it; and I think 1t would be thelr
jdea that, at that stage of the game, this draft
would go to these local committees and to the Bench
and Bar generally, and we would be flooded then
with suggestions, and one thing and another. Ve
would have to take those up again, go over our draft,
and then again submit it to the Court.

However, 8o far as I have been able to sound
out those who have ideas on the subject, inocluding
the Reporter, the indications are that to get a
report ready to submit, to disseminate among the Bar,
to diesseminate among the local committees, to get
their views, and revise it and have the Court con-
sider it and all that, and have it ready by January
1st, at the opening of the next session of Congress,
13'8 physical impossibility. It would also mean a

haste about this work which wouldn't be justified;
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~ get our Reporter to present a draft to us next fall,

T and we can deal with it so as to be willing to hand

- g0 they can chew it over befores the adjourn, and make

" up their minds whether they are willing to hand 1t

' leave that for the present.
. budget.
. four conferences of this Committee, that is, travel-

ing and subsistence, on the agssumption that we have

- four general Committee meetings before June, 1936,

so that, apparently, if we follow that program, and

it to the Court before they adjourn in June 1936,

out for general discussion and criticiem, we will
have done a good job, It 1s a tremendous undertak-
ing. I have gome correspondence with the Chief
Jugtice about some phases of this thing, but I will

I started to call your attention to this

First, 1t is estimated that the expenses of

at 83000 apiece, and & reservation for contingent
expenses and expenses of smaller group'ueetinge of
$1000, a total of $13,000.

He has got a suggestion here for the Re-
porter's regular staff. He suggests that he be
allowed to employ Mr. James William Moore at a

salary -- he is now on a salary of $2300 at Yale;

that this Committee pay him at the rate of #1800 a




year for his work in the drafting, Yale continuing
to pay him $500.

He also suggests the employment as one of
his aids of Mz. Frederick F. Stone at a salary at
the rate of %3000 a year; stenographer, part time,
he estimates that 700, and travel and inocidentals
at 500; which would make the Reporter's staff, the
narrow staff, $5000 for total esxpenses up to the
time we submit a draft to the Court in the spring
or summer of 1936.

Then he has & suggestion for an expanded
gstaff here, on the theory that if he finds he is
able to make faster progress with the larger staff,
1t would pay to expedite the work that way, and
would cost no more in the end.

For his expanded staff, he suggests as
agssistants during the summer of 1935, Professor
Harry Shulman, two and a half monthe at #500 per
month, 81350; Professor Fleming James, Jr., on the
same basis, $1350; and then he has got an item here,
anestimate of "Special Work of members of the
Committee," five of them for twc months each, at
$500, He pute that down as a possible expenditure
of $5000; contingent reserve for special work of

assistants, $3500; making $10,000. 8o that, wi%th




of Justice and expenses of the Department with

~put in at $20.000; the Attorney General's office

. contemplated, a surplus of $15,000; so that his

18.

his expanded staff, his outeide limit for the period
from now until June 1936, would be $15,700.
He has an estimate of mimeographig and

printing,8$2000; secretarial staff in the Department

respect to the local district committees, he has

estimated 1t at $15,000.

That would leave, out of the total of

#65,000 in the two appropriations, one made and one

general outline here calls for an expenditure between
now and June 1936, both in this Committee and in the
Attorney General's Department, and their work, ac-
cording to their estimate, a total of $50,000 out
of the $65,000 available.

Now, I have done all of the talking so far,
mostly, just to sort of start the action going.
You have thechoice of taking up particular sugges-
tions one by one, or possibly you prefer to open
the discussion generally for a while.

What is your pleasure about that?

MR. LOFTIN: Mr. Chairman, wouldn't be well at this

time to hear from Dean Clark? I think he has un-




doubtedly given considerable consideration to the

work of this Committee.

THE CHAIRMAN: You mean, with respect to his staf?

and set-up and organization?

MR. LOFTIN: Not so much &8s to the mechanics, but
as to the outline of the work of the Reporter, and

matters connected therewith.

THE CHAIRMAN: What is your pleasure about that?

If there i8 no objection, we will hear from

Dean Clark.




MR, CLARK: Well, Mr. Chairman, and gentlemen of
the Committee, may 1 say I would like mainly to get
instructions, and I would likes to have the opinjon
of the gantlemen on sone of the various activities
we should follow.

I think perhaps I can indicate two or three
matters in & preliminary way, before indicating some
0f the problems that come up.

First, I think it would be very helpful
indeed to the Committee to have the assistance of
the Department of Justice and Major Tolman., It is
quite important that we get these suggestions fronm
the various parts of the country; and I think that
we nmust work out a rather detailed documentation

of mhat we do -- 1 think it will be more persuadive.

That will mean, in a way, not only documenta-
tion from the books; that is, what we can find fro:
studying the statutes and rules and general
authorities; but also, what we can get in the way
of practical suggestions; and I think it is going to
be very helpful indeed to have Major Tolman able to
get all these things together.

I must say that I was a little overwhelmed

myself at the thought of even the correspondence that

would develop; and, while I do not think I have h




| deal, and that needs to be sifted over very carefully

subject quite a little, and of course, have some ideas
- If the Committee wish to push ahead for the date of
" January 1, 1936, I am quite prepared to do it; but on

 the whole, I think 1t would be unwige. I am afraid

with more approval from the Bar as & whole, 1f it is

i matter.

%with such &8 short time remaining for its submission
E generally to the Bar, that that would not give a gcod

iimpression.

;ahould complete our report to the Court before the

end of the next term of Court; that is, before the

19

as azuch as Major Tolman, I have already had a great

Now, again, agp to the time, I want to conour

in wnat Mr, Mitchell has said. I have worked in this

that we would have to complete the worxk ourselves,

My .own view is that it will be quite possible;
quite desirable, in fact, to aim at the date of sub-

mission to Congress as January 1, 1937; that we

Court adjourns next June; and that the remaining
period wauld then be available for con.sideration by
the Court and for submission to the Bar generally,
and then for revision by ourselves.

I think that our work probably would meet

seen that we gave that much time and attention to the



MR. OLNEY: Mr. Clark, leaving out the matter of
the approval of the Bar, can the work be done

satisfactorily between now and such time as would

. enable us to report it to the Court in such time for

~them to consider it before January 1, 19367

-

_MR. CLARK: Well, I should rather doubt it, I
think that I could probably get a draft that would
be satisfactory to myself; but of couree, that isn't
the problem, by &ny means.

What I expect, having had some knowledge of
discussions in the American Léw Institute, and from
what should be the nature of the work of the Com-
mittee, is that any preliminary draft which is laid
before you will call for a great deal of revision;

and I don't believe that we could both prepare a

. draft and have it revised by the Committee in that

; time.

MR, OLNEY: Well then, the time is not sufficient
to do the work itsel?, between now and January 1,

19367

MR, CLARK: Yes, I think that is correct.
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MR, WICKERSHAM: May I ask the Chairman whether he
i thinks the Court understands that, or does the Court

‘| expect us to do the work with greater celerity?

THE CHAIRMAN: The general understanding in my

, conversations, purely informal, has been that thies
" job --doing a good job, the kind of job that ought
frto be done, and taking all the precautions that are
- required to get it circulated among the Judges and
; the Bar -- means that, if we get these rules in
effect inside of two or three years, we are doing

a creditable work.

MR. WICKERSHAM: All right. I wanted to be sure
the Court wasn't expecting us to give them something

they could send to Congress next January.

THE CHAIRMAN: They are not. It is quite evident,

''1f we should try to dump in on them a set of rules
é'that they would have to consult the senior Circuit
iJudgeg and the Bar about, and pasgs on them before

. January 1, it couldn't be done.

YR. DOBIE: I think wé will all agree that is
’utterly impracticable, to present it for approval
iby the session in 1936. I ¢think, if that can be

;done in 1937, we can certainly not be charged with

3
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' neglecting our job.

1 was interested in what General Wickersham
gsaid about when the Court expected ue to present our
final report to it. I wondered if they would rather
i have it done during the summer, or when the Court is
in session, or what that situation would be., I
% think, on questions like that, if we can work them
E out here, it would be extremely helpful., I don't
; imagine that, at this meeting, we can go into much

. of the detalls of the rules.

THE CHAIRMAN: I don't think they have thought
about that, Of course, they are looking to you. -
gentlemen to plan this work in the most efficient
. way; that is what they appointed you for. They
| want your judgment and your help in going at it
in an orderly way; they are busy with other thiggs,
and they have delegated to you the job looking
this field over, making your mind up as to what
proper organization you should have, and how you
should go about it. They want your opinion about it.

They haven't expressed any to me.

MR. WICKERSHAM: Of course. in their order, they
say nothing about communicating with the Bar; they

agsked us to advise them.



My personal concern was whether they had
in their minds that they were going to get before
them, next November or December, &8 finished product
that they could do as they liked with, or whether
they really understood it would take a year or mcre

to do this.

THE CHAIRMAN: My impression ig, from what I know
of the situation, that if we got a report that was
satisfactory to this Committee, that we could hand
to the Court in a year from now --

MR. WICKERSHAM: And they could send to the Bar --
THE CHAIRMAN: -~-that they could then consider,
and with a view to sending it to the Bar, they would
be completely satisfied that we had proceeded in an
orderly way; and they wouldn't feel worried if you
took lornger, if you found it necess8ry; they want

to leave it to the Committee.

MR. DOBIE: Do you contemplate the possibility
after we make our report and it is referred to the
Bar, that the Court will call on us again to go
over our tentative completed report in the light

of the suggestions of the Bar?

THE CHAIRMAN: Undoubtedly. It will go out to
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" these local committees and all the Judges, and the -

Judges will hear and talk about it. They may have

' an infinite variety of suggestions to make, and 1

have no doubt the Court will dump back on to us our
report, with this multitude of suggestions from
Committees, lawyers and Judges, and ask us to go
down the line again and see what is good and what
is bad in them; and then make a second report to
them, which they can?look at as nearly a final

product.

MR. DOBIE: That would seem to be the only

sensible thing to do. -

MR, WICKERSHAM: It would seem to me, under that
aspect, we ought to look to the point of giving the %
Court our draft, if possible, before their final ad-
journment next year; and they ocould look it over
during the summer months, and perhaps, during vaca-
tion, direct that copies be distributed and so on,
and be ready to take it up when they met in the fall.

But it seems to me we ought to work to that
date, say June 1, 1936, to get it in the hands of the
Court; that is, our euggestions; but not later than

that day. I mean, that would be my general 1idea,




~action on that? Is 1t the sense of the meeting --

. deavor to complete, and to furnish the Court with its -

E suggested rules, not later than June 1, 1936,

THE CHAIRMAN: Do you want to take any formal

MR, LOFTIN: Do you want to make that motion?

MR, WICKERSHAM: I will eimply make the motion that

1t 18 the view 0of the Committee that it gshould en-

?

MR. LOFTIN: 1 second the motion.,

THE CHAIRMAN: All in favor of that say aye.

Opposed?

(The motion was carried by unanimoue
vote.)



MR. LOFTIN: Mr. Chairman, I don't think Dean Ciark
' had finished, and I suggest that we hear further from

him,

THE CHAIRMAN: We will call on you again, Dean, to

go on with your statement.

MR, CLARK: I wanted to find out how much of the
actual work of research the Committee was willing to
do; that is, individual members.

It is my guess that not all of you will have
the time, but that some of you might work on specific
: topics; it would be quite easy, I think, to work out
. a 1ittle assignment. Such-and-such & person, for
instance, might take the rules as to original process

including Arrest, and --

MR. WICKERSHAM: That brings up a question --
"including Arrest® brings up a question that I have
hed in mind which we should consider and determine;
and that is, how far we gshould attempt to prepare
rules for provisional remedies, or whether provisional
remedies should be left,under the Conformity Act, to

&

the different States.

My own impression is that 1f we undertake to

establish a uniform rule for provisional remedies in

'
i
i
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the Federal Courts, i1t will do more to stir up op-

position to these unifisd rules than by any other

process, but it is a subject that I think -- I am
only throwing this out for consideration.

There are three or four fundamental Gub-
jects which I think we ought to decide before we

undertake the division of the work. First, the

general scope and plan; then, I think we should
take those three or four other fundamental questions

which I think we ought to consider.

THE CHAIRMAN: We have a large number of those.
0f course, I think we ought to, so far as we can,
dispose of the big problems of organization first;
then take up the various matters that the Reporter
wantes instruction on.

His question raises this one:
! Is it the idea 0f the Committee that those
| of us who are in the active practice will find the

time to do any actual drafting work, or some of us

may and some of us may not, or whether that sort of
i work will have to be relegated to the Reporter and
to those members of the Committee who are law school

men?

MR. WICKERSHAM: There we have the precedent in the

'

s
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American Law Institute, the Reporter of the subject
will communicate with members of the Council, for
instance, as to whether A, B, or ¢ is willing to
undertake the work of being Adviser on such a
subject. In that way, we are drawn into actual
original work, those members of the Council who have
nhad the time and interest and who have been able to

do it, by leaving the initlative to the director of

. $he work.,

The Reporter here stands rather in the rela-~

tion that the Director of the American Law Institute
does to its work, and he can from time to time com-
municate and find out what particular subject each

nember of the Committee 18 interested in, and what

""he would be willing to work on.

MR. CLARK: Well, I rather expected tﬁ;t‘l would

do that, particularly with the professorial members

. winom I know; and I had thought of certain things

1 might ask them to do. I don't know the praciicing

' members of the Bar so well, and I was wondering if

«
T
\
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I could find out if they had a specialty in which
they were interested, or how much it would be

possible to call upon the other members.

MR, DOBIE: I would like to make one observation




there, Dean Clark, if I may.,

Being a law school man myself, and not im-
posing too muoh confidence in the law school men,

I think it would be extremely unfortunate if in any
way it gets out to the Bar of the United S8tates that
this is a law school project, rather than that of
the whole Committee. I really feel very strongly

on that.

I think we may have some more "Brain Trust"
stuff, 1f the lawyers generally get it that this is
the idea of & group of theoretical people who have
written a great deal on the subject.

0f course, there is also the matter that
these men who are engaged in practice can't give the
time to it that we can. 1 don't begrudge every
available moment that I have., Some of us, like Mr,

Lemann there, &re combined law school men and

practitioners, who do the work of two people, practice .

and teach, too.

But this work, in whatever way it is done,
we ought to guard very carefully, and certainly see
that it doesn't go out to the public that the
spade work is a law school project, with these able

and experienced practicing lawyers rather sitting

on the poop deck and looking on at what we do.

-~




1 really have that feeling verys trongly.
I wonld like to hear from other members of the Com-

mittee, particularly General Wickersham.
MR, WICKERSHAM: They are both indispensable.

MR. CLARK: I quite agree with what Dean Dobie
gaid., It wasg partly with that in mind that I was
making the suggestion.

I do not know that this really needs to be
decided, or taken up right at the moment, 1f you
would rather think it over, and perhaps make
suggestions to me privately, those of you who can

spend a 1little time on some particular field,

MR, WICKERSHAM: Mr, Chairman, how would it do to
adopt a motion that the Chairman be authcriged, in
consultation with the Reporter, from time to time
to appoint such members of the Committee as are
willing to accept appointment to act as Advisors in

the work, on particular subjects dealt with?

MR, OLNEY: May I make a suzgestion, before we

consider that particular motion?
MR, WICKERSHAM: 8urely.

MR. OLJYEY: We have not merely ourselves to con-
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sider as to the part we will take in the work; we have:

also got to bear in mind, as has been said, the Cir-
[
cult Judges and the local coummittees;, they &re o

L

decided importance.

According as they are taken into consulta-
tion and are in accord with the final result of our
own labors, the work of adoption of our work on the
rulee by the Court, and its adoption by the Bar, and
without objection in Congress, will be simplified.

Also, loocking at it from our own point of
;1ew, the point of view of myself as & member of the
Bar, I would make this suggestion:

There are very few of us, outside of the
law school men, who have anything of a broad, com-
prehensive idea of the task that we are given to
undertake. We have, all of us, particular sudbjscts,
particular ideas that we have met with along in the
line of our experience.

Now, my suggestion would be that Dean Clark

make an outline of this subject, a skeleton of 1¢,

the general idea, the general purpose, the general
things to be accomplished in connection with that

particular subject. Then that skeleton can be sent
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to us, and can be sent to the sonior Circuit Judges,
and can be sent to all of theet committees, with
a request for suggestions anywhere down the line in
connection witan these various subjscts. Thé mere
enumeration of the subjsots will bring the par-
ticular points to the attention of these gentlemen,
and you will begin to get suggestions along a rationa
line, and with some co-ordination; and we ourselves
then, so far as we lawyers are concerned, can give
to the Dean the results of our own experience and
our own ideas.

It seems to me, we may get the cooperation
of these various committees, in getting them to work,

What I feel ig ~- one thing I am afraid of
is that many 0f these committees have discussed some-~
tning themselves, and they will be enthusiastic in
having it imposed upon this Committee literally, and
without any exceptions to it; there is the pride of
authorship, you know, all that sort of thing; bdbut
if we can get them working along this other line,

we will have them with us.

MR, WICKERSHAM: How many of these cemmittees are

th=re, Major?

MR. TOLMAN: We have had some interesting reflec-




| Washington of the attitude of the Bar was telegrams

f 1t was very clever judgment of human nature.
anything. One State has done a wonderful plece of

work; half a dozen other States have made beginnings

- wants tnem to do gomething -- they are thoroughly

' placated now. What they really want is drafts.

33.

tione on that subject, as a result of experience.

About the first demonstration that we had at\

for drafts of rules to be submitted to them, I
greatly admire the psychology of the Chief Justice in

giving the initlation of this thing to the Bar.

Well, you see how many of them have originate

on it; but the great part of them -- having been

satisfied by the demonstration that the Chief Justice

I think the 1dea of keeping them in line 1is
a perfectly sound one. I think the committees are

a great asset; we ought never to lose then.
MR. WICKERSHAM: About how many of them are there?

MR. TOLMAN: Oh, we have the names of committees
from, I think fifty districts. There are probably

507 men working on this.

MR. "ICKERBHAM: What I meant was, the number of

different committees.

THE CHAIRMAN: Fifty districts, I think he. said,




MR. WICKERSHAM: They are committees appointed in

. the District Courts?

MR, TOLMAN: 1In the districts, yes; and some by the

Circuit Courts.

MR. LEMANN: In my State, where we have two Dis-
' tricts, we have one committee; I think that is pro-

bably true in other States. I imagine we have a

committee functioning with some degree of activity

. in almost every State.

MR. DOBIE: I remember the meeting in Asheville
- - a short time ago. Of course, the Chief Justice al-:
ways goes down thare. I was invited to go, but 1t1
| came right during our final examinations, and I
couldn't.

I understooé they went through it quite
. seriously, and will probably make a report to you,

" or a very large committee of all the States in the

f Circuit.

MR. TOLMAN: Well, it hasn't worked out quite that
way. It has been rather informal; 1t is different

everywhere.

For instance, 1in the Fourth Circuit, Judge

Parker has a regular annual conference in his circuit*




He didn't appoint anybody, but he held a meeting
of that conference. And in the 8ixth Circuit, the

Judge had a judicial conference of his own, and a

large one; from that, he picked a standing committee -
of five.

Well, let me finish this picture., I think
what we do about these committees 1s a very important -
thing. In the first place, I think wi; will be most
ungracious not tc recognize what they have done;
because, Whether it has been worth anything or not,
the spirit of it is magnificent.

Then, juet as your Annual Meeting 1s the
meeting that sells the Restatement to the Bar at
large, so we have got to have a constituency to
gell these rul:s; and our committees that are now
in existence and have worked on this matter have
demonstrated their interest and their loyalty;
they afe the men that are going to give us a working

force behind this movement.,

MR, WICKERSHAM: I had no intention of suggesting
anything to the contrary. I only wanted to get
some idea of the magnitude, the extent of the numbers
who would have to be consulted, in line with MKr,
Olney's suggestion, which struck me as a very good

one, if we could do it: Send to each of these




. committees a skeleton outline prepared dy Dean Clark

i their opinion on then. For instance, the one 1

' 4hrew out a while ago, as to whether or not we should

36.

of about what we are contemplating, and let them
criticize or suggest additions to that, before we get
down to the actual formulation of anything.

0f course, after all -- aside from certain
fundamental‘questionl, as to whether you will include
this, that or the other thing -- it is a work of
great importance, but it isn't a novel work; a great
deal of the spade work has been done.

You have got the Michigan rulee, and a
variety of rules in different places that have been
threshed over; and we oan take half a dozen of thosg
and the equity rules, and you get a pretty good idea
of what the scope is of what you are going to do.
Then come the details, which are different; but
there are certain fundamentsl questions which I $hink

perhaps we ought to put to these committees and get

undertake to provide general rules covering provision-
al remedies, or whether to leeve those to the general
laws of each State. I mean, that is one of the

things I just threw out.

MR, TOLMAN: Well, I see your point, and it is in




. product, but I would give them rules. If the Draft-
i ing Committee had rules on a subject and thought it

. was time to gend them out, I wouldn't stop because

" we hadn't got all the rules; and there are certain

' vital and fundamental questiones that I would send out.

3?’0

harmony with what I wae trying to say. I don't think

we ought to ask these committees to do any drafting.

MR, OLNEY: I had in mind to head them off from

that¢ very thing.

MR, WICKERSHAM: Judge Olney had that in mind.

That is the reason -~-

MR, TOLMAN: I would give them a finished product,

and at the same time not the whole of the finished

There are plenty of them to be decided.

For example, we have got a Judicial Code.
Noizyyf that Judicial Code stays there except so far
as we make rules,?{re we going to make a complete set
of rules on every procedural subject that 1is im there,
or are we going to let the Bar, when we get through, '
have to look in two books and make a careful search
to find out what the law is ?

Although brevity and simplicity are the

most vital neceesities, I think we have got to cover
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the ground so that when the Bar gets through, they

. only have to look in one book to find out what the

. procedural law is.

MR, WICKERSHANM: That dbrings up another question

. ¢that I had in mind -- Vo

THE CHAIRMAN: Thie discuesion ie headed up right

to Point 1 in my agenda. As long as you have led

. up to 1t, I am going to ask the Committee to conelder .

it and take some action on it; and that is, the
question of the relationship of thie body with these

committees.

MR. DOBIE: Mr. President:

I do not know 1f it is in order; if 1t ls,
I would like to raise this question:

Do you think it is desirable, in order ¢o
get the continued support of these local committees,
that some form of resolution be taken by this Conm-
mittee, thanking them for their work and expressing
our interest in their work; that that be given ¢o

them either through the press or directly ?

THE CHAIRMAN: That ies precisely what I was going

to suggest.
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connection with suggestions, and particularly, as

E to sell these rules to the United 8tates.

| of the Committee.

MR. DOBIE: I think we all agree that we must work

with those people, and we need their help, both in
somebody has sald -- to uee a word I don't like -~

I thought it might help get it across to
these men that we are not high-hatting them; and I

thought that wes worth bringing up for the thought

THE CHAIRMAN: The first thing I had on the agenda
here was a suggestion that the Committee oconsider the
appointment of Major Tolman as its Secretary ~- 1
don't mean by that a mere amanuensis; I mean a man
in charge of the secretarial work; and with the idee
that he will aid in the liaison between this Comnittee

and the committees that he is in touch with,

MR. WICKERSHAM: I move the appointment of Major

Tolman as Seoretary of this Committes.

MR. DOBIE: 1 second 1it.

THE CHAIRMAN: All in favor say "Aye".

(The motion was carried by the
unanimous vote of the Committee.)




. them.
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THE CHAIRMAR: Now, the next thing on the agenda,
along the line of what you have just been discussing,
fie 8 resolution of some kind to authorise the Secre-
tary to send a communication to these local comnittees
which they are 211 waiting for now, telling them just

what we expect of them, and what we hope to ¢ 1 from

The Chief Justice thinks that ought to be
done, but he thought it ought not to be done until this
Committee thinks it a wise thing to do, and considers

just what form 1t should take.

¥R. GAMBLE: 1 was wondering, Mr. Chairman, if a
communication directed from this Committee to these
various committees would be appropriats, or whether or

not it shouldn't come from the source of their origin ?

THE CHAIRMAN: You have him right here; he has
jurt been made Secretary of this Committee, and alse
the Attorney General's right-hand man, in charge of

the direction of the work of these local committees.

MR. WICKERSHAM: 1 wonder whether that suggestion
hasn't some merit: That we request the Attorney

General to communicate with these various committees ?




' intended to take 1nto account all suggestioas that

- might be made to it, and would in duz sourse, after

41.

MR. LEMANN: I1f we want to establigh our relations,
General, with the committees, don't you think 1t shoul
really come from ue, %o show our anxiety to have their
continued support and oooperatiﬁn ?

I should think the kind of communicetion
addressed to them should be something like thie:

That the Committee had been organized, and
Major Tolman had become the Secretary of this Oommittea;
that we proposed that he would put at the service of
the Committee all the mastorial sent to him; that we
were very appreciative of the work they had done, and

hoped they might continue to send Kujor Tolman any

suggestions they might have; that tho Committee

1t reached some tentative conclusions of its own,
then submit these tentative conclusions to the local

committees and ask for their suggestions.

MR. DOBIE: That was my idea. 0f coursee, 1f the
Attorney General wants to add anything to it, that is
optional; but I do think it would be an awfully good
1dea for this Committee to get that across to the

local committees.




' we certainly can't do anything of that kind until we

' meet in the fall, I think. 0f oourse, We could then

MR. LEMANN: I don't think we want any drafting

from thenm.

THE CHAIRMAN: Does that statement of Mr. Lemann's

embody the sense of this Committee ?

MR. LOFTIN: If you will make that as a motlon,

1 would like to second 1t.
MR. LEMANN: I will make it as a motion,

MR. CLARK: I think that is very fine, Mr., Chairman
I just want to add a bit to Judge Olnev's observation,
I should a 1ittle hate to go back and ask
for direct gestures on these things froam the committee
We would be overwhelmed.
Furthermore, we can't do it very quiokly.

1 wouldn't have enough information to go to them now;

reconsider the matter, but I should a little prefer
not to go to the committees too rapidly. We wan<s
their good will, but until we reach conclusions ovr-

selves, I am not sure ~--

ARG

O

MR. OLNEY: Perhaps I didn't make myself clear.

1 haven't in mind asking them for any vote,
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or anything of the sort.

1 myeself, for example, would like to see a
axeleton outline prepared by an expert on thise subject
who will cover the thing, in order to enable me tO
coneider the matter intelligently from my own point
of view, I am sure these committees are 1in exactly
the same situation, most of them, They are made up
of lawyers, for the most part, and they are in the
game situation.

A11 1 had in mind wae that such an outline

ahould be prepared and sent out by the menbers of this
Committee; and that those commlttees themgelves be
asked for any suggestions that they might have to
make, nct in the way of drafts, but in the way of the

points to be covered and the objects to be attained.

MR. OLARK: 17 1 might comment further, I have felt
that would be 2 fine tbing for the Committee, 8nd I
shall be glad -~ 417 you wish me to do that, I shall
do so.

Again, 1 am a 11¢ttle hesitant about sub-
mitting that yet to the district committees, because
I do not see hoW¥ that can be prepared without sug-

geeting certain tentative approaches, and you gentlemen
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% very likely may say, "We won't coneider that at all;

: we won't put that in our scheme of things."

In other words, I fecl we may ralse ques-

. tions in the district committees that never will be

- considered, that we will settle and adjust in our own

f inner ocircle here,

¥R, OLNEY: 1 think very likely that is the case.
: 17 that is what it would mean, anything that was sent

" out, we ought to pass on it ourselves.

MR. DODGE: As to the district committecs' rela-

: tions with us, shouldn't the disgtrict committees re-

| ceive their directions from the power that appointed
' them, rather than direct communication in the first

; instance from us ?

In my District, for exemple, I learned that
E the District Judge had appointed a committes of three.
. Do they know the Attormey General in the matter 7

| Do they know Major Tolman ?7 Aren't they looking
merely to the District Judge who appointed them ?

I1f eo, shouldn't he tell them what their duties are,

before we address direct communications %o them ?

THE CHAIRMAN: Well, there is this adbout that, MNr.

Dodge: This Advisory Committee is appointed by the



1: in with a new set-up; and that these local coammittees, 3
- appointed at the suggestion of the Attorney General by
. the Federal Judgee, were all going to be in the dis-

. card.

" what this Committee's relations with those other com-

' mittees are, and all that this motion of Mr, Lemann's

" @0 far as this Committee appointed by the SBupreme Cour

: 1ines ae indicated, and that we understand that the

. Court has no different 1dea about it.

| gend them a letter himself, saying that in view of
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Supreme Court, and at first, many of these committees

got the impression ;;_onoe that the Court had stepped

Now, it is the Oourt that 1is going to decide

is, it ig simply to advise these local committees that

is concerned, we hope they will continue in existence,

we expect their cooperation and assistance along the

Now, then, if the Attorney Jeneral wants to

that he is going to maintain this organization of
local committees, he can do it; but it does seem to
me that these local committees are waiting for some
word from us as the Advisory Committee of the Oourt,
In fact, I have been telephoned by half & dozen of
them, wanting me to tell them what their functions are

and wvhat we want them to do, so there is an element

that they have got to have from us about it.




" oountry, the local committee even knew of the existenod

. 1ittle publicity ia Boston. I did read a little squi

. about it in the paper before I heard of it froam any

48,

MR. DODGE: I question whether, in my part of the

of this Committee, because thie Committee has had very

other source, but it has been given no publicity ther

as yet.

MR, DOBIE: I don't think the Associated Press, Mr,
Dodge, 414 carry that. 0f course, it was in the
United States Law Weekly, and things of that kind.
I dare say that in New Orleans they probably gave out
that Mr. Lemann was appointed; but I find that there
has been very, very little publicity about this in the

papers. How desirable publicity 1is, is a question.

MR, GAMBLE: I don't think it is desirable at all

until we get something done.

MR. OLNEY: I might state my own experience: There
is practically no publicity in California on the sub-
ject, but the senior Circuit Judge had seen mention of
the appointment of the Committee, and he was at onc§
very much upset. I eaw hinm, He felt a certain

responsibility, ih a way, for the committee which he




| copy of a letter from the senlor Cirocuit Judge to the

. tion if I could go back, for example, and report to

" the Circuit Judge that it was the idda of this Commis

' wouldn't communicate with these committees, vo whom

| would your communications be addressed ?

' different kinds of communication. The genesis of
| the thing was a letter signed by the Attorney General

' prepared in his office.

47. .

himself had appointed, really.

I think it would help relations in my seo-

to utilize those committees to help in the work.

MR. DODGE: Would he then communicate with his com

mittee 7

MR, GAMBLE: May I not inquire, if Major Tolman

MR. TOLMAN: Well, there have been a good many

MR. GAMBLE: Yes, I have that. I also have a

District Judges.

MR, TOLMAN: Yes. Then the senior Circuit Judge
wrote the District Judges. After that, then the
correspondence came in, from the Circuit Judges, the

Digstrict Judges and the committees, to the Attorney

General.
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MR. GAMBLE: Wouldn't it meet your suggestion, MNr.
Dodge, if a communication were sent back through the

same channels that the original communication was ?
MR, DODGE: Yes, that is wh;t I had in mind.
MR. WICKERSHAM: It went first to the Oirocuit Judg
iR. TOLMAN: Yes.

. MR. WICKERSHAM: And they communicated with the
District Judges; and the Dietrict Judges then ap~-

pointed their committees ?

MR. TOLMAN: Yes.

MR. WICKERSHAM: I think we had better keep to that

i line, or we will get in an awful mess.
THE CHATRMAN: Mr. Hammond ?

| MR. HAMMOND: Oh, I think so, yes. Ve have made

the senior Circuit Judge recpon.iblo}fgu;ho Distriot

% Judges. All communications from the Distrioct Judges

é were supposed to go through the senior Cirocuit Judge.

MR, DONWORTH: It strikes me that there is a little
mixture here cf a question of expediency and one of

delicacy. 0f couree, they must both be met,




official way, either through the Attorney General's

' mittees and others; and if they happen to live in

49

We remember the clause in the order’appotntii
ue, that we are responsible only to the Cours; and, }
of course, that was put in for a reason, because of
the other line of work that has been going on, Ve
ghould certainly avoid the slightest suggestion of
cross-purpoees or of ignoring, as Judge Olney has
sald, and the other gentlemen -- I think our contact
with these committees is going to be along two lines.

We will hear indirectly from them in an

office or through Major Tolman, their suggestions,
Further than that, individually, we are
going to be approached very often -- probably most

of ugs have already been consulted by the Judges' com-

our general neighborhood or happen to know¥ us indi-
vidually, they are going to write to us with thelr
various suggestions; and I think the correspondence
that each of us would have would be more or less
multitudinous.

I think, by all means, we should invite the
cooperation of those comiittees, and not let the idea

get out that they are superseded or to be ignored.
I do not xnow just what the matter of the

delicacy of the situation would call for. Pe:@;




| that would be at cross-purposes with everyone else.

50.

if we should adopt a resolution inviting them to for-
ward all of their suggestions, either through the Ag~
torney General or dira2ct to Major Tolman, that might
meet it.

That runs into the other suggestion that ha
been diescussed here; that ie, whether we should invi¢
anything before we have an outline, I think we cer-
tainly should not.

1 think that the orderly way would be for
our Reporter to prepare, in any fors he sees fit, an
outline of the rules. It is so much easier for us
to criticize -- constructive oriticism, I mean -- and
add to and amend something we have before us, rather

than for each of us to start in de novo on something

I would think that this resolution, in gome
form in which the delicacy of the eituation will be
taken care of, should pass.

1 also think that before we actually do any
individual work of our own as members of the Committee
that Dean Clark's outline in some form, more or less

inchoate, should be before us.

MR. DOBIE: My idea, Mr, President, was just a good -

will resolution, as you sald.




. stand 1%, that these local committees are to be told

| wants their continued cooperation. They want to hear

§ itself, and as to what this organisation means to th

' is that a resolution be communicated, telling then wve

. want their continued cooperation; and, in order to

é complete sets of rules themselves, to simply invite
. them to send to the Committee now, to aid ue in draft-
. ing, such suggestions as they have and the benefit of

~such work as they have done; and inform them also

' that.

51,

THE CHAIRMAN: Well, the gist of it ie, as I under-
that this committee appointed by the Buprenme Opurt
from us, and nobody else; either from us or the Court

Nobody else can do that for us, and the general Sthough

soft-pedal the idea that they should start in draftin

that when we make a draft, in due course, we hope to

be able to get their consideration and suggestions on

That is about the gist of it, as I under-

stand your statement, ien't it ?

MR, WICKERSHAM: I was going to make one suggestion:
That we ask them to send their communications through

the senior Circuit Judge. That would preserve ~-

THE CHAIRMAN: Well, have they been communicatinsg

with the senior Circuit Judge ? Can't they write.




letter to Mr. Tolman, or to you down

MR, HAMMOND: The original letter
senior Circulit Judges.
I don't know that it would

to show the original set-up, how the

went out, and how the committees are supposed to
function.

I will just read the report indicating that.
gset-up:

(Reading.)

there 7

went out to the

be a bad ides

original letter




' this letter to the senior Circuit Judge, and then send

" a copy of it, in the cases where there has been direct

copy of the letter the Committee has written to the

' or have they come back through the District Judge to

53,

MR. WICKERSHAM: My suggestion is simply that you

preserve that set-up. We might oommunicate directly
with the Oircuit Judges, or let the comsittees, and
ask then to send through the senior Cirouit Judges

whatever suggestions they may have.

MR, LEMANN: Haven't many of thea been writing

direct to Major Tolman, and taking a short-cut ?
MR, RAMMCRD: Yes. -

MR. LEMANN: Have most of them communicated direocsl

the Oircuit Judge and then to the Department ?

MR. HAMMOND: Well, it has worked both ways. Some
times they have followed the method of sending through

the senior Circuit Judge.

MR. LEMANN: 1 was wondering if we couldn't address

communication, to the persons who had been in direct
communication, saying:
*"Dear Kr. So-snd-so:

"For your information, 1 am inclosing a

Senior Circuit Judge."




~and not offend the senior Circuit Judge.

é sent out this letter. ¥We had sufficient ooples made
. and inclosed in the letter to the senior Circuis Judg
- a letter for each District Judge, a printed copy of

% this; and I think we could inclose, probably, printed
_copies of this letter to the senior Oircuit Judge and

ask him to distribute then.

' General communicated with the senior Circuit Judges
, or these committees, and made the announcement of the

} appointment of this Committee ?

f any communication until thie Committec has met.

| have a letter from the Attorney General to these com-~

That might serve both ways: Preserve the

direct communication without too much circumloocution,

MR. HAMMOXND: Yes, that is what we 4id when we

MR. WICKERSHAM: Mr. Hammond, hae the Attorney

MR, HAMMORD: No, we had been requested to hold up

MR. DODGE: Why isn't that the firet step to taks,

mittees 1?7

¥R, DOBIEK: I think the Committee ought to speak

for itself, on that point,



MR. DODGE: If you think the committee in New
Hampshire knowe anything about this Committee, you
think something that surprises me. There has been

80 1ittle publicity about this in New England, at

least, I should think it would be much more advisable
to have the appointing power of that committee infors

them than for this Committee to tell thenm.

THE CHAIRMAN: Well, don'{ we decide what their
relation will be as far as we are concerned ? That
is what sticks in may crop.

What they want to know is, how we are going
to proceed in our work, and whether our set-up, whioch
the Court is responsible for, means their abolition
or not. And the Court has asked us specifically ¢to
sugzest what our relstions will be, so that a communi-
cation can go out which will bear evidence of having
the approval of the Court and its own Advisory Conm-
mittee, sugzesting to these committees how w;-uhould
like to continue Telations with them.

Now, of course, Major Tolman and Mr. Hammond
here are the Attorney General's right~-hand men on this
thing. He doesn't sit down and handle all these
things. They are Special Assistante to the Attorney

Cenefal, and they can write from the Depariment with
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try to spell out the details. I should think we ought ;

. %0 leave that to the Chairman and

B ety S

full authority; and they are also with ue, Major Tolm
being our Secretary; 8o he can speak for the Attorney
General'e office and for this office in one breath.
That is the reason wo wanted him in that position.

It does seen to me ~- of course, Whether the
communications will go out to the senior Circult Judges;

that is a tactful suggestion.

MR. WICKERSHAM: That was my suggestion, that we
use that medium of getting to the ocommittees. That

preserves the relation of the senior Gircuit Judges.

MR. OLNEY: 1 am certain of this, ¥r. Wiokersham:
1£ we do not communicate direct with the senior Cir-
ocuit Judge of the Ninth Circuit, we will be making a

mistake.

(Laughter.)

MR, LOFTIN: Mr. Chairman, I seconded Nr. Lemann's
motion, ae he has reviged it, that the communication
be sent to the Oircuit Judges, with coples to the com~

mittees -~ did you include the District Judges ?

MR. LEMANN: Well, I really don'‘t think we ought ¢to

Secretary. Gen
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I should think it cught to go to the people who have

been officially connected with the enterprise.

THE CHAIRMAN: I would like to suggest two things
about that resolution.
One is, that the communication state that
' any communications the local committees want tc make
~to us may be transmitted to the Department, to Major
Toiman; so that they send everything in to him, just
as they have heretofore.
And then I would like to add another sug-
gestion, and that le: Before thie communication
. from this Committee or from Major Tolman goes out to
' the local committees, we submit a draft of it to the
. Chief Justice and get his approval of i¢; because
" he is interested, and we are really nothing but his

. Advisory Committee, anyway.

MR. LEMANN: Those are the things I think the Chair~
man ought to be generally authorized to consider, evong

if there are some things that haven't been mentioned

today.
¥R. DOBIE: I think that is & very interesting
problem, Mr. Chairman. 1 agree with Mr. Lemann that

we ought to leave that largely to you; because I don ¢




O

“know, and you do, how much the Chief Justice wants us

~and what we propose to do about it, before it goes out,

: of the Committee, and I suppose it would carry sugges

appointment, or something like that; wmo that the two

i will dovetall together.

' as OChairman, because then I get the answers back.

| currence of the Attorney General who made the ortginal;

to go to him. You can speak on that subject with
authority. Problems of that kind, I would very

gladly leave to you.

TEE CHAIRMAN: Well, I should feel in a matter of
this kind, where these two organizations have been setd

up, that he ought to be told what our conclusions are

MR. DONWORTH: This letter will be from the Chairman

tions in the proper language that this is with the con<

THE CHAIRMAN: Well, I am not sure I want to go om

it as Chairman. 1 dislike to start writing lettere

(Laughter.)
I would like 30 see Major Tolman get those.
I want to bring out the fact in this letter
that Major Tolman is our Secretary, and also the At~
torney Geﬁeral's man; ané that communications ad-

dressed to him will hit both targets; and I don't wan

‘ to get thea started writing me about 1it.




by my last suggestion.

. be interested in that partiocularly.

the discussion, that Mr., Lemann restate his motion.

~those interpretations.

. 1 re~second it.

MR. LOFTIN: Mr. Chairman, I suggest, in view of

MR, LEMANN: 1 thiak it would be simpler 1f we
agree to vote on the regolution, with the interpreta-
tions placed upon it by the course of the discussion;

vesting the Chairman with the authority to construe

THE CHAIRMAN: I will undertake to summarise thea

in the report to the Chief Justice.

MR. LOFTIN: Well, I seconded the motion origimally.

PHE CHAIRMAN: Is there any discusgsion ?

MR, OLNEY: In that connection, should it not be
as a part of the motion that the form of the letter
to go out be a form that is approved by the Chairman

of the Oommittee ?

MR, LEMANN: Yes, I was taking that for granted,

MR. DOBIE: I don't suppoee the Chief Justice would
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'
'
'

" we should talk to him before we send it out, because

' interpretations, say “Aye."

THE CHAIRMAK: I think he would. I wouid kaud 4% .

to him, and get his approval. At any rate, I think

there is somewhat of a delicate situation here, you
know, between the two organizations, and he ought to

xnow what is going on.

MR, DOBIE: Your motion would leave that to the

Chairman, of course ?
MR. LEMANN: Yes, it would.
THE CHAIRMAR: Have you any further &iscussion ?
All in favor of that resolution, with
Opposed ?

(The resolution was carried by
unanimous vote of the Committees.)

MR. WICKERSHAM: With the Chairman having full

power to interpret that resolution.



:lr. Wickersham about the procedure of drafting ?
| I think Mr. Olney is entirely right in say-

3 ing that practicing lawyers would prefer, and find it

: congideration; and MNr. Wickersham's motion, as I re~

él1.

MR. LEMANN: Haven't we lost sight of the motion of"

really necessary to have something presented for thei

eall 1t, wae that this be left to the Chairman and th
Reporter to work out the procedure of allocation.

i Mr. Clark originally asked whether he shoul
- allocate this work largely to the law schocl men. 1
. think Mr. Wickersham meant to cover it; 1t seemed to

' me his resolution did cover 1i¢t.

THE CHAIRMAN: VWell, he made the motion, and we
eart of wandered away from 1t. Do you want to state

1t again 7

MR, WICKERSHAM: Well, my motion was that the Chaife

RO ——

man and the Reporter be authorized to request that

members of this Committee who are willing to do so,

% act as Advisors in the preparation of any of the par-
. ticular subjects which may be raised for consideration.
MR. LOFTIN: I will second the motion.

THE CHAIRMAN: Any discussion? All in favor --

(The motion was oarried _by_th



5 ea.

MR. DOBIE: Mr. Chairman, wouldn't it be well ~-- I
am not offering thie as a formal motion -- it may be
that some of these lawyers here are specialists in
~some particular field; and it might be very desirable

for them to give that information to the Reporter.

MR. WICKERSHAM: Yes, I assumed that would be done

before we left.

MR. DOBIE: It may be =~ I don't know these prac-
iticing lawyers very well -- but without any false
%nodesty he could say, "If I am to do anything here,
1 would prefer to work in this particular field."

I I said I thought it would be well for the
:members of thie Committee to tell you the fields in

which they specialicze.

MR. OHERRY: You set the example, and the rest of

us will follow.

MR. DOBIE: Well, I don't know, for example, what

particular fleld Nr. Olney has been a specialist in

out there. It may be there is some oné part of Fed-
' eral procedure in which he is perfectly magnificent,

 and has had an enormous practice; and some other

particular field in which, though his judgment 15.03- ;:

cellent, he doesn't feel cogpetent to speak with the

4
4




. He says to the Director, "How about Judge So-and-so ?

" 0an't he help in this 7" And then it is arranged.

" advise him how he is situated, how much time he feels

. the American Law Institute. We have found it very

‘report.

83.

same authority.

MR. OLXEY: I am like the old country doctor --

MR. DOBIE: I think it is very well for the Re-

porter to know that. Judge.

THE CHAIRMAN: How would it do to propose a resolu-
tion to invite every member o ihe Committee to com=-

municate with the Reporter on his own motion, and

able to give to the work, and what particular subjects

he 18 interested in and willing to help on ?
MR. DOBIE: That ies my idea.

MR. WICKERSHAM: Mr, Chairman, we haven't found

that that method of procedure was very appropriate in

much better to have the Reporter take the initiative. .

You build up the Conmittee by suggestion,
rather than by asking a man in advance what he will do
I do think there are one or two fundamental

things that we ought to decide, whether we decide th

now or submit them to a committee for oonlldoration%:;




i tentative; and I can do that very shortly -- I should

| unfortunately gotten 1into the habit of professors, I

e

5 general guestions that I thought we might Aaiscuss.

' made that the Committee would like to have an outlire

64,

Take this one I referred to a moment ago,
about provisional remedies. That is a subject -~
whether we are ready to express ourselves on it or
not now, I don't know -- but I think we must give
special consideration to that.

I think there are many subjects -- I don't

know what Dean Clark's inpression is about that -~

MR. DODGZ: What 40 you mean by provisional remedies

MR. WIOGKERSHAM: Well, Attachment, Arrest, In-

junction, and so on.

¥R. CLARK: Mr. Chalirman, there are two or thres

Might I say first that the suggestion was

from me. If that would be helpful, I should be glad

to send an outline if it will be considered purely

say, by the middle of next week,

In that connection, another point: I have

fear, of talking too much; by which I mean that I
have written articles, and I had prepared an article -l

I have two articles with my assistant, Mr. Moore.
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. Thers was one article that Major Tolman referred to,

% your judgment. I only make this suggestion as an
f aid to you all in forming your judgmente; and it may

' give you something definite to consider and to object

% you can make them, as soon as you oonvoniogtly can,

 have written if I had known of the development of this
. Committee, because I made certain suggestions as %o

- what might be done; but the article was already in

' gerve the purpose of something to shoot at, if you want,

in the January number of the Yale Law Journal, whioch
stated the historical background and which may be
helpful, but which is not now immediately necessary,

the Court having acted. Another article appears in

the June Yale Law Journal, which is not yet officially
out. I have a few reprints here.

This last article, I don't think I should

press when the Committee was announced, and it does

I want to again offer my apologies for having it 1in
print, but there it is. As long as it is Sacre, 1%
may be that you can get some ideas.

Again I say, I am perfectly ready to accept

to. I just picked up 2 handfull of these; I may not
have enough to go around. I will see that you are
all supplied, and draft a little outline of subjedss

to be considered, and then ask for your comments, if




. suggestions.

- all get copies of tnis article, and an outline. 1

i
i
i
|

. 1 discussed a good many of these things. I think
. probably in all of these things I have said too
~much for present purposes, but nevertheless, I have

fsaid them and they are out; and, if you gentlemen

P e

[

MR. DODGE: 1Is there any other literature you can

refer us to; for example, is there any model draft?

MR. CLARK: There is quite a good deal that has been:

done on that subject. For example --

MR. WICKERSHAM: The Michigan rules, the rules of
the American Judicature Society, the Practice Act

in New York --

MR. DODGE: Will you refer to some of those in your

comnmunication to us?

MR, CLARK: Yes. I might% say further, I have conm-
mitted myself in print even more extensively, in a
book I wrote on Code Pleadings, published by the

West Publishing Company & few years ago; and there,

wigh, you carn cet my impressions in that way, and

perhaps‘that will give you some foothold to make

So, 1f that 1s agreeable, 1 will see that you

think I can send it out very shortly.
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MR. DODGE: And a list of some of these periodicals?

MR, CLARK: Yes. On that, may I agk again for
suggestions? A great deal hes been written on the
subject of pleadings and procedure. I could make a

very extensive list, or a very brief one.

MR. LEMANN: Your Horn book footnotes has a rather
staggering bibliography. I imagine he would like
one rather carefully selected for the busy lawyer --

models to consider.

MR. DOBIE: Mr. Chairman, I don't want to toot my
own horn, but I have just corrected a galley proof
on a Case book on this subject. I ocan say for that
Case book, it may be rotten in a great many ways,
but I certainly went through 75 of the lsading law
journals in the United States, and I have got very
acute referencese in there to the literature of the
subjeot.

I should be very glad indeed to try to help
Dean Clark, 1f he would 1like me to do it, to prepare
something in the nature of a prospectus of the
articles in the leading law journals on this subject.

I do think I am familiar with that.
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very helpful to lawyers.

MR. DOBIE: 8Some of these journals have unified
' indexes; some very gocod, some rotten, some have none
at all, Waoere they had none, I took the 2iles and

. went through every artiole, and the law school notes.

THE CHAIRMAN: With toe permission of the Committee
I would 1like to have four or five different problems
disposed of before we get to discussing generally the

: kind of rules we are going to make.

This is an endlese subject, and theye are som
broad questions of the scope of the work that arise
under the statute, which I have here in the 1list that
the Committee has to consider.

Right at the outset, we ought to get baok to
.this specific problem of recommending to the Court a

‘certain financial set-up for the Reporter for the

;coming season. He 1s going to start to work right
1

|away . No expenditure can be made without the ap-
iproval 0of the Chief Justice; and havent't we'pro-
;ceeded far enough now so we can go back to this idea
'0f the Reporter's staff. and frame a specific re-

icommendation to the Court as to just what we think

~he ought to be supplied with this summer, and how’

i muoch?

j
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That is one of the primary things for us to
do. 1f we can get that out of the way, and then
dispose of three or four of the other broad questions
I have here for the Committee, we can then open Jt’
up for general discussion about the forme of rules
and what subjects we are to deal with., They are
all interesting, but they will come appropriately,
I think, after we have taken care of these other
things.

Are you willing to proceed back %o the
question of the Reporter's astaff and the budget we

recommend for that purpose?

MR. LOFTIN: 1Is that budget sufficiently definite
for a motion to adopt it as you have read it, MNr,

Chairman?

THE CHAIRMAN: VWell, I would like to hear from the
Reporter. I think we ought to hear from him
specifically now. After this general discussion,
ne is in a position to state again just what he
thinks ought to be supplied to him now. He has a
regular staff and an expanded staff here.

I will hand his figures back to him, and ask
him to go over them.

(Copy of proposed budget is as follows:)




' as Reporter, when he is also a member of this Com-

. act without compensation.

3 salary for the Reporter, and my general view wag that

73

MR, DODGE: May I ask one question, Mr, Chairman?

I thought I detected one departure from the

American Law Institute practice, in that you haven't
provided for any salary for the Reporter. W¥Was that

included?

THE CHAIRMAN: Well, there ia one item there, i?f

I could see those figures again --

MR. DOBIE: I don't see how we can segregate him

mittee, and it is provided that the Committee shall

MR. CLARK: I might say that set-up provides no

probably he ought not to have a salary.
Conceivably, again, on the drafting of

members of the Committee for some special aotivities,

I might draw some compensation on that item. I put

down "special work by members of the Committes,.®

¥R, WICKERSHAM: Do you think so, under the terms

of the order?

MR, CLARK: I am not sure.
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MR. DOBIE: How about going to the Chief Justice

a bout that?

THE CHAIRMAN: I have already gone to the Chief
' about that. I will read you what he says, if I can

. £ind the lstter --

MR . WICKERSHAM: I know that is the rule in the

i American Law Institute. Ko compensation ig daid to
| members of the Committee; they get reimburssment for

%traveling expenses, and a per diem, but no compensat

MR, CLARK: I think that ought to be established, tos:

.1 think we ought to fix that.

MR. LEMANN: He has in mird that perhaps some of th
law gchool men on this Committee might take the burdem
of draftsmanship; that would mean very much more in-

%tensive work.

MR, WICKERBHAM: Oh, yes, quite. None of the

:Reportera in the Institute ere compensated.

MR. LEMANN: RNo, and taat is why this prodblem is
now proposed. If he is & member of the Committee
as well as the Reporter, then this inquiry raises the
question of whether he could also receive any com-

pensation.



THE CHAIRMAN: I can read two letters from the Ohi
that will clear the air oconsiderably.
One of them is a matter we have already
dealt with, but I ¢think I might read it:

(Reading letter with reference to
communication with local committees.)




THE CHAIRMAN: Now, here is his letter about the

compensation,

The order which says that the members shall

serve without compensation, I think, meang merely
that, as such, we won't have any compengation. It

doesn't exclude the idea that i1f any of us, the

Reporter or some of these law school men, actually
sit down and spend weeks or months of their time

drafting, that they should not have compensation; an
thie is hig letter on the subject:

(Reading letter with reference to question
of compensation.)

g Now, that is the way the matter has been

' left; so it i8 not a cloged matter by any means.




MR, OLNEY: It seems to me, Mr., Chairman, to be

perfectly clear on principle. The Supreme Court oonéj

templates that there shall be compensation paid for

the work of reporting, and that anybody that assists

Dean Clark in the work of reporting should certainly

be paid for it,

There is all the difference in the world
| between the work of reporting and the work of the

. other members of this Committee.

MR. WICKERSHAM: VWell, in view of that letter, it
' is perfectly simple for the Chairman to put before
‘" the Ohief Justice definitely, a letter explanatory
of that, and get & reply; then we will have no
doubt about it.
1 think from his letter that he didn't ex-

pect members of this COommittee to do the spade work

| that is done by the law school men, for instance,

? in all the work of the Law Institute, without any

| compengaticn. I think he is mistaken in what he
says about the deduction from the salary; but other-

' wise, he has the idea. I think we could make a

definite comnunication, expressing the views of this

Committee tnat work of a research character, other

tnan that work which would be done by members of the

Commitee as such, if done by a membér of the Com-

hd .



mittee, should be compensated for such work, the same

as 1f done by any outsider.

THE CHAIRMAN: Dean Clark, would you like to have
until after lunch to go over these figures and pre-
pare a definite resolution, specifying precisdly
whom you want to employ, and how much, in view
of this gubject we are just talking about, or are you

prepared to do it now?

MR. CLARK: VWell, I might say this: I shouldn't
like to be too much committed to one single form,
because I will have to make some arrangements. The
two young men I have down there, Moore and Strong,
are quite definite. What I put down as an expanded
staff, I have worked out after talking with you on
the train; and I am not sure that I ocan arrange for
all those things I have spoken of, although I think
it is very probable. That, I suppose, would allow

a little lee-room, in case I cannot make arrangements

THE CHAIRMAN: Lt would probably be this: The
Committee would probably be willing to pases a rsooiu-
tion that any elimination or addition to your staff
that you might need to make during the summer, while
tne Committee i8s not in session, may be taken up

with you by the Chief Justice; and, if it meete his

“E
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approval, go ahead with 1it. I don't know how else

' to do it.

MR. CLARK: Are you going to be away?

THE CHAIRMAN: Well, I am no better qualified to
act for the Committee than anybody else; and really,

i suppose the Chief would talk to you about it.

Really, the matter liee in his hands, because he has
to authorize all expenditures, under the order of

the Court.

MR. WICKERSHAM: 1Is he going té be abroad this

summer?

A A LY M A A A L A
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THE CHAIRMAN: Well, he has not yet given me an
outline of his plans. I think he is going up in

, New York for a while,
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MR, WICKERSBHAM: Yes, he is there now, I know. 2

saw him there a couple of days ago.

MR. CLARK: But I didn't have the general outline

&
LN
%,

and, in tact, the funds available, clearly enough
" in mind, so that I haven't made final arrangements

of all ' those details. 1 think they are arrangements

] can make; that isg the only difficulty. For

inetance, I nave put down certain of my colleaguss




for work this summer, and I may find that they

have already made other arrangemente,

THE CHAIRMAN: 8Suppose you draw up a resolution
specifying the arrangements you would like to make,
with the questionof compensation settled all along
the line, and with a provision at the end of it that

if alterations are required during the summer, that

the Commitéee authorizes you to take them up with
the Chairman, and, if they receive the approval of

the Chief Justice, to make them., How would that be?

MR, CLARK: Yes, that is quite all right.

THE CHAIRMAN: Will you get such a resolution

ready?

MR. CLARK: But a resolution embodying what I

suggested there, I think would ocover it,

THE CHAIRMAN: VWell, you have got two staffs here.

I don't know which one you want,now,

MR. CLARK: Well, I think it would be worth while
to work out the one that I have called the larger
one, the expanded staff, because I think the funds
are available to do it; that is, put the two

together.
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MR. DODGE: I think it 1s the sense 0of the meosting
‘that you should include in that budget compsnsation
%tor the Reporter or Associate Reporter, on a scale

%comparable to that in force in the American Law

;Inetitute.

1 make that motion.

MR. OLNEY: Can't we leave the thing to the Attorney
;General, so that he authorizes the Reporter to prepare
ia budget of his expenses, at least for the immediate
%budget; and that that budget has the approval of the
Committee, provided it is approved by the Chief
Justice?

}

| We have got to leave some discretion with the

'Reporter. We can authorize him in advance, subject

Eto that approval.

MR. DODGE: I made my motion, because I thought the

Repbrter might be modest.

. THE CHAIRMAN: Is there & second to Mr. Dodge's

‘motion?
MR. LEMANN: I second {t.

THE CHAIRMAN: That is confined to the one poinsg,

that provision ought ¢t be made for compensation io the

Reporter for the time he actually devotes to drafting.




All in favor of that say "aye".

Opposed?

(The motion was carried by the
unanimous vote of the Committee.)
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I got the impression a2s he rsad it that he set that
provision in his own mind, to cover the compensation
to be pald to the members of *he Committee for work
they might do; and I should think %¢ might not be
a large enough total,

r, Dodge's motion, as 1 understood it,
carrled the thought tnat we felt he should be ocom-

pensated at the rate of $500D a year.

MR. DODGE: Yes, I think it was embodied in the
motion that i1t be fixed in accordance with the

standards of the American Law Institute.
MR. LEMANN: Is that the right figure?
MR. WICKERSHAM: Yes, 5070 a year.

MR, LEMANN: 80 I suprose we would have to leave

it rather open.

THE CHAIRMAN: 1Is that at the rate of 5000 a year

for the time spent?
MR. WICKERS8HAM: At the rate of 5000 a year,

THE CHAIRMAX: For the time spent, you meant

¥R, WICKERSHAM: No, no. A Reporter is designated
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gay, Courts, at a salary of $5000

ag 8 Reporter of,

g year.

MR. LOFTIN: ¥r., Chalrman, 1 suggest that the item

. of %5000 be made 810,000,

MR. DOBIE: You mean Dean clark's galary as

,Reporter?

ne had $5000 there for special

MR. LOFTIN: ¥o,
£ the Committee,
k at the time the _

. work by members O which did net in-

. clude any gsalary for Dean Clar

y was made up.

Ebudge
} Now, if the galary of the Rsporter ig 8t

$5000 8 ye&ar under the gtandards of the

- the rate of
we should add

,American Law 1nstitute, it seems to me

. 45000,

1 agree with you in princlple;

MR. WICKERSHAM:
n't we fix the salary of tne Reporter

. put should
geparately, and then glve him an additionel $5000
sor that?
MR. LOFTIN: 1 have noO objsction a8 to how it ie
done.

MR. WIGKERSHAH: 1 egree with you in principle.

i
v




MR, LOFTIN: All right.

: 1 make & motion, then, that the salary of
‘ the Reporter be fixed at $5000 a year, and included

% in the budget at that figure.

MR. WICKERSHAM: I second the motion.

THE CHAIRMAN: Is there &any discussion?

All in favor say"aye®”,.

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)




TiE CHAIRMAN: Then do you want to have another

resolution, approving this budget as drawn?

MR, WICKERSHAM: Yes.

MR. LEMANN: VWith the leave that you suggested,

to make changes?

MR. DOBIE: That it be altered as emergencies arise

with the consent of you and the Chief Justice?

THE CHAIRMAN: On that resolution, 18 there any

second?

MR. LOFTIN: I second it.

THE CHAIRMAN: All in favor of that say "aye®.

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR, CLARK: Mr. Chair
take 1t that you are go

Chief Justice. If any

Mk, DOBIE: No expend

by his approval,

THE CHAIRMAN: All ou

1 have three o

MR. OLNEY: Before we

authorize the Reporter to employ such other repertor-

jal assistance as he ne

gspecific resolution, 8o

MR, LEMANN: Isn't th

THE CHAIRMAN: I think that is all listed here.

MR. OLNEY: It is in
it was possibly necessa

authority to engage the

THE CHAIRMAN: That,
Chief Justice. This
we recommend it to the
employ anybody, ne has

profession, salary and

from the Chief Justice.

88.

man, I thank you all, but I
ing to discuss this with the

of these arrangements --

itures can be made, except

r acts are advisory.

r four other points --

leave that, shouldn't we

eds? Shouldn't there be &

that he can get under way.

at all in this budget?

the budget, but I nthought
ry to give him specific

ge people.

we will have to get from the
is the general lay-out, as
Court. When he comes to

got to send in his name,

everything, and get an order




MR, OLNEY: There is a 1little difference between
adopting & budget and authorizing the Reporter to
employ the men when he gets the budget approved;

that is the only thought I had.

MR, LOFTIN: I think, Judge, probably what you
had in mind was that the Reporter should have
authority to employ assistants, subject to the

approval of the Chief Justice?
¥R. OLNEY: I want to make it specific.

MR. LOFTIN: If you will make that motion, I will

gecond 1it.
MR. OLNEY: Thatis my motion,

THE CHAIRMAN: What is your pleasure about that?
Any discussion?

All in favor of that say VYaye®,

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR. CLARK: Mr. Chairmean, should I report to you

or Major Tolman or the Chief, or what machinery

shall we nave? Shouldn t I make all recommendations

to you?

MR. WICKERSHAM: Yes, I think so. The point of

contact is between the Chairman and the Chief

Justice.
MR. CLARK: Yes, I think so.

THE CHAIRMAN: There are two or three other proble n‘i

I would like to get of £ my chest and then 1 am throug
‘so far as my agenda is concerned.

There are three questions that have arisen
under this statute, about which there seems to be a
different opinion among 8some of our members, the
law school members, and I have had some correspondenc
with Mr, Sunderland. .

1 am sorry Mr. Sunderland isn't here. He
ig a distinguished man 1in this field, and has had
some exverience in it. He couldn't come, because
ne is teaching in the 8outh; I asked him to send
in writing any sugcgestions he had to make as to t he
scope of the work, and he sent me a copy of an

address he has recently delivered in the South on




this very subject, to the Judicial Conference of the
Fourth Circuit at Asheville. He has reiterated in
taat speech some of his views about the scope of the
work, more particularly, &s controlled by the
terms of the statute, which this Committee ought to
conslder.
The first one is this:
The statute, Section 1, reads:
"That the Supreme Court of the United
States shall have the power to prescribe, by
general rules for the District Courts of the
United States and for the Courts of the Dis~-
trict of Columbia, the forms of process, writs,
pleadings and motions, and the practice and
procedure, in civil actions at law. They shall
take effect six monthe after their promulgation."
Then oomee the second ssection, which he

gquotess

Mr. Sunderland takes the view that the words
Wgeneral Rules” do not mean that the rules that we
make shall be uniform in all the Districts. He
says it ie a general rule if you pase & rule that
says, "Each District shall have its own rules, in

conformity with the local court rules, or the

S8tate rules.®
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I have had some correspondence with him
about that, and my position was that "general rules®
meant general in the sense of being uniform in all

the Districtsa. To the extent that we adopt rules,

they should be uniform in all Districts.

0f course, we can stop short and cover
certain fields, and then tack a clause on at the
end that, in the points not covered by the rules,
they snall conform to the local practice; but I
will confess tnat 1 was rather taken aback at
the suggestion.

Mr. S8underland goes back to the resolutions
passed by the American Bar Associatlon, which he
gsays fortify his position. But those resolutions,
while they are directed at conformity, are based
on the theory that if a uniform general system
ig adopted in the Federal Courte, and is good, that
the State authorlities may follow it, ;nd in that
way bring avbout uniformity.

We have that problem, so I would like the
Committee to consider that point.

I reported at one time to the Chief Justice,

the fact that tnat question had arisen. I sent him

a copy of my letter to Mr. Sunderland, in which I

took the view that a general rule meant a rule
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uniform in all the districts; and that one of the

principal objections that had been urged to changes

in the rules is that they will bes uniform and will

destroy conformity, and how can a set of rules be

a model forx
ferent sets
of

sult of his

the States if you have as many dif-
as you have Districts?
course, 1 am stating the extreme re-

position, but in his address to the

Judicial Conference he stated his position again

about that.

He says:

tReading.)
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| He reaches the conclusion, therefore, that
the rules we adopt need not be uniform in all
Districts, but can vary, Distrioct by District, ac-
cording to the local practice, with the idea of
getting conformity.

Now, tnat question, we ought to take right

up and put ourselves on record and say what we
think about it, because the Reporter has to know

right away whether we are going to have & uniform

set of rules or not.

MR. DONWORTH: Mr, Chairman, the gsecond section
of the Act says.

"The Court may at any time unite general

rules prescribed by it for cases in equity

with those prescribed in law actions, so
as to secure one form of civil action and
procedure in both."

We all know how general the general rules
in equity are, of course. However, where there
are some things unprovided for, the local court
makes its own rule; but I see no escape here from
the conclusion tnat the expression "General Rules®
means to provide for a new method of prbcedure,

the pame as that expression hae meant in the equity

' casges.




My thought would be that it 1s rather
obvious =- in fact, I am surprised to think the

language is open to the opposite conetruction..

MR. CLARK: Mx. Chairman, I might say Judge
Donworth, I think, states the complete answer, and
it is the one I siould have made, and I think 1t can
be backed up by the history.

I want to say first however, I am not quite
sure how far Mr. Sunderland will go. I am not sure
we are so very far apart, if at all, It is a
li¢ttle unfortunate that he isn't here today and we
can't discuss it.

I might say, in this address he made at
Asheville, I find he does suggest certain things
that should be taken care of locally, and I think
I would agree -- one in particular-is this matter

of Arrest and so on. My own view is that we can

" well adopt the State rule as it now exists -~

R, WICKERSHAM: Just leave 1t to the States.

MR. CLARK: Yes, but that means there is still
a drafting problem on how to adopt them. But this
is what Mr. Sunderland sald, after stating there

snould be some use of the local rules:

(Reading.)
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So, as I say, I am not sure, after all,
now far we are apart.

I shouldn't have stated the history as
he does. He emphasizes the desire of the American
Bar to secure conformity by providing & model which
the States will follow. Well, that has bsen stated,
but I think it wae not expected that the Federal
system here devised would be more than a model
which it would be hoped the S8tates would adopt.

Furthermore, there is a bit of history
he has not emphasized, which I think i1s very
important, and that is as to how the second provision
came into the Act.

That came into the Act directly after a
very forceful address of Chief Justice Taft to the
American Bar Association, urging that it be done;
urging, in fact, that a unified procedure be adopted;
and I think that supersedes &anything Mr. S8helton
may have said in 1910.

In 1822, Chief Justice Taft, at the time
of the consideration of the leading case of Liberty
0il Company, where the Cnief Justice went far in
providing for congideration of the eteps toward
unified procedure, urged that the complete step

be taken. When you consider that history, and

Fiis il
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the use in the second section of the provision for

~ i‘thg<united procedure -- a8 term which has come %to
. have a well-recognized significance in American law,
i referring to the united procedure originally
z adopted in the Field Code, and in tne other States,

it seems to me the complete basls is given,

MR, WICKERSHAM: Isn't that what the Chlief Justice
! expressed in his address before the Law Institute

last May?

3 MR. CLARK: Yes, and I think the Chief Justice
answered the question,

It seems to me Mr. Sunderland again states
the question he has stated before as to the dif-
| ference in wording of the two sections; but you
. will notice Mr. Meélham, in his article, all he
does is to re-state it. I should have supposed
it didn't require re-statement; that the Chief
Justice had answered it. But, having re-stated it,
he doesn't specifically urge a construction con-
trary to the one the Chlef Justlice made. He simply
says that may be the problem, and 1f there is a
difference, & certain ocurse needs to be followed,
but he states no different or other course which

may be followed.
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So that I am not sure but what we have been
ascribing to Professor Sunderland more views than
he really has; and the section I just read, on what
he thinks is the scope of the Committes, would help

a great deal.

THE CHAIRMAN: Well, maybe you are right, but this
speech of nis was delivered after I had had my
exchange of correspondence with him on the subject;
80 he had it perfectly clear in mind when he made it,
tnat we are now having a unified set of rules for
both law and equity; and he also had in mind
specifically of whether our rules, insofar as we
cover the subject, had to be uniform,

0f course, anybody could see there is
notning in the statute tnat compels the Bupreme
Court to cover every conceivable field of pleading,
practice and procedure. They can cover so much of
the field as they like; and where they do not cover
;t, it is easy to see that local conformity, under
the Conformity Act, or otherwisge, can prevail,

But, the specific guestion we have %o
decide is whether, insofar as we do adopt rules,
tais Committee or the Court has got anyv power to

make 8 set of rules that do not apply with egual

force in each District.

A -
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MR. GCAMBLE: Mr., Chairman, in that connection I \
think we can get &8 good dea&l of help from the
debates in Congress at the time of the passage of
this bill, both in the Senate and the House.

Someone has furnished me with a transcript
of those debates, and I think it is quite clear
from this transcript that it was in the minds of

both Houses that whatever rules were prescribed

gshould be uniform in each district.

MR. DOBIE: It would seem to me it would be

extremely unfortunate if we said, for instance,

that the bill of discovery should be proper in the

First, Third and B8eventn Circuits, but should not

be uged in the Second, Fourth, 81xth, Eighth and

Tenth. To me, I think that would be absolutely

unfortunate, and not contemplated by the Act at all.
In other words, if we prescribe a rule,

we are not going to make a rule to apply to one

Circuit, and not to another.

MR. WICKERS4JAM: 1Isn't a very splendid precedent

furnished by the equity rules?

MR. DOBIE: 1 think so.

¥R, WICKERSHAM: Your suggesetion 18 that we can
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propose rules which can conform the practice at
common law with that in equity; and the equity
rules which have been in force for many ye&rs are
general rules, applicable, so far as they apply
to procedure in tne Federal Courts, throughout the

United States.

MR. DOBIE: The same thing is true in Admiralty,

You can't proceed one way in Admiralty in Portland,

and another way in Seattle.,

MR. DODGE: Mr. Mitchell, did you send your

correspondence with Mr. Sunderland to the Chief

Justice?

THE CHAIRMAN: Yes, I wrote this letter to
sunderland, and it went to the Chief. It went to
the Court. He told me that the letter was read
in conference in the Supreme Court.

This 1§ what the Court had before 1t.
I didn't ask the Chief Justice specifically whether
he agreed with me or not, but I saw him after-
ward about it, and my inference was that not only
he, but the Court itself, was in entire accord
witn the view I had expressed in this letter on this

point, and two others which we will take up later.




- what the Court had before it,
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I would hardly feel justified in saying I was told
specifically that the Court ruled that way on 1it.

And after Mr. Sunderland made his speech, I was sOorry
that I hadntt asked the Chief point blank,

This i what I said about it, and this is

The first point in BSunderland's article or
report to the local committee in Ohio 1s the subject

of conformity between State and Federal practice.

(Reading.)
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That is the letter I sent to the Chief
Justice, and after it had been submitted to the
Court, I had a conference with him, We just
referred generally to this subject, and I inferred
from what he said there that they were in entire

accord with that view,

MR. WICKERSHAM: It secms to me that 1s the cor-
rect interpretation of that statute, and meets
the purposes of the statute. I think the purpose
of that statute was quite clear, and it would be a
perversion of it to suggest a set of rules which
would be applicable in some districts and not in

others.

MR. GAMBLE: Mr, Chairman, would it be in order
to make & motion that, in the preparation of these
rules, we proceed upon the basis that they shall
be made uniform in all districte?

If so, I will be glad to make that motion,

THE CHAIRMAN: You mean by that, insofar as we

adopt rulees, tney shall be uniform?

MR, GAMBLE: Yes, 812,

THE CHAIRMANR: Leaving open the idea that where we

k etop short and don't cover a field by
N R T T e e R R e NI R e v
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then the conformity features may enter into it?
MR. GAMBLE: Yes, that is what I mean,

MR. CLARK: Mr. Chairman, I think that is all
right; certainly the purport of it is quite my
idea; that is, that what we are after is uniformisy.
Would that exclude decisions such as ¥r, Wickersham

has suggested, and that I tentatively agree with?
MR. WICKERSHAM: We wouldn't cover those.

MR. GAMBLE: I don't mean it to cover those.

MR, WICKERSHAM: No, he doesn't mean to cover
those. Insofar as we do adopt a rule, that it be
general in its application; but if, for instance,
we decide 1t is inexpedient to adopt rules on
provisional remedles, covering certain flields like

tne granting of attachments --

MR, CLARK: That would stillpermit us to adopt

a rule saying the 8tate rule would apply?
MR. WICKERSHAM: The conformity statute covers it.

MR. GAMBLE: No, I think the Conformity statute

is probably repealed.

THE CHAIRMAN: Our draft will probably wind up




. rules, under the Conformity laws, the practice under

" local rules will be followed.

'was some discuession in the State Bar Association
- in Wasnington as to whether those committees had

? any function any longer, because, to prepare a

“incide with the work of this Committee.

|
I

. that, insofar as any matters are not covered by these

"to the existing committees.

. appointed entirely under 8ectlion 1, and they were

104.

with a8 statement at the tag end of it to the effect

MR, WICKERSHAM: Yes, that is your idea on 1t?

MR. CLARK: Yes.

MR. LOFTIN: That is the motion, then?

MR. GAMBLE: Yes, that is what I intended.

MR. DONWORTH: This discussion overlooks a motlion
that was adopted &8 while ago about an invitation

You will recall that those committees were

not requested to pres ent anything along the lines

of unification of law and equity. 1In fact, there

gset of rules in purely law actions would not co-

I do not think this suggestion I am now
making calls for any recongideration., at all, but

I think we must bear that in mind; that what we




o

) 105.

get from those committees will be only along the line
of material that we will draft into our uniform

rules.

THE CHAIRMAN: Well, they will be told that we

are headed for a unified system.

Is there any further digcussion of the re-

solution about what the general rules mean?
MR. WICKERSHAM: Question.

THE CHAIRMAN: All in favor of that resulution say
vaye®.

Opposed?

(The resolution was carried,by the
unanimous vote of the Committee.)
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THE CHAIRMAN: I will make t his statement at this
time; Of course, e;éry action of this kind that we
take will be summarized and reported to the Chief
Justice. We are in the perfectly zorgeous position
of having & boss to tell us whether we are right
or not, and who is going to have the last word on
questioneg of Qonstitutional and statutory construc-
tion. No Congress has ever had that beautiful
position. If we report a thing this way, and we
get no kick back from the Court, or they say, "“Go
anead," we can be perfectly free of all doudbt as
to whetner we have misconstrued the law or our
function or anything else. I never was in a

position that I enmjoyed as much as that, before.

MR. WICKERSHAM: That is the great advantage of

being advisory, merely.

THE CHAIRMAN: Yes, Now, the next point I would
like to bring up, if you will permit me, is another
point that Mr., Sunderland has raised and insisted
on. It, in turn, was the subject of a letter to
him, copy of which went to the Court,

He says that Section 1 of this Act says
tnat thesé rfules, the common law rples shall take

effect within six montios after thelr promulga-




' the Court, in this form:

tion and thereafter all laws in conflict therewith
shall be of no further force and effect.

Now, he says when you come to Section 23,
you don't find any expressed statement in that that
the unified rules shall supersede all laws in
conflict therewith.

Therefore, his conclusion is that if we

adopt a unified set of rules, that insofar as they

' relate to common law aetions, they are free from

statutory restrictions; but insofar as they relate

to equity actions,they are tied hand and foot.
MR. WICKERSHAM: Oh, no.

THE CHAIRMAN Now, he has again made that point

- in his address down there; and that also went to

(Reading.)

. tingsifa
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| THE CHAIRMAN: That went to the Court, as well
88 to the Chief, and I never heard anything to the

effect that they didn't agree with that,

MR. DOBIE: I move, Mr. Chairman, that we proceed

on that assumption,

MR. CLARK: Mr. Chairman, I wholly agree with your
view, and 1 disagree with Mr. Bunderland. If you
é don't mind, I think we ought to add one thing more
| as a part of his argument, so that we have it before

us .

I have in mind the earlier provisions of
the statute conferring the equity rule-making power.

This was a part of his argument: That the earlier

grant of power to make rules in the equity court
wag as follows: This is in the 28 U.8.C.A., Section
730
"The Supreme Court shall have power
to prescribe from time to time, and in any
manner not inconsistent with the laws of the
United States -_"
Now, he says, and 1 suppose is quite correct
on that, that therefore the equity rules incorporated
various statutes. Now, his argument 1s that under

. the new rules, Section 1 provides as to the law
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3 rules, that they shall repeal the things which are
inoonsistent. Nothing is said about the equity
2 rules, 80 his idea is, when you put the two together,
; you have the equity rules with this limitation, and
the law rules without any limitation.

I think that is his argument, and I think

we had hetter have it before us.

MR. LEMANN: It is & good technical argument,

but the result seems to me to defeat the argument.

MR, CLARK: I think that is the answer, Probabdbly,
as I suggested, it was answered by Chief Justice
Taft in bringing up the question of unified pro-
cedure. "Unified procedure®" is a well recognized
thing in this country. When they speak of that,
they mean something different than the other equity

rules.

' THE CHAIRMAN: It strikes me that it is just
because the Court might make any rules in equity
different than the statute, that Congress wanted
to have the chance to take a shot at it; tpat is

why they reserved the power of veto,.

YR. CLARK: O0f course, 1 agree entirely with that

interpretation, but I didn't want Mr. Sunderland to
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think we hadn't tried %o get his point as fully as

we could.

MR, WICKERSHAM: Well, the motion has been made

that we proceed on the other theory.

THE CHAIRMAN: Here again, we have the assurance

that if we so report it to the Court, we will be

" checked on.

MR. WICKERSHAM: Yes, I think so.

THE CHAIRMAN: 1Is there any further discuss.on of

. that point?

All in favor of the resolution say %aye".

Opposed?

(The resolution was carried by the
unanimous vote of the Committee.)
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THE CHAIRMAN: Now, I have just one other thing --

do you want to adjourn for lunch?
MR. RICKERSHAM: It isn't one o'clock yet.

THE CHAIRMAN: All right., Here is another poing,
z and that is whether or not the statute gives the
| Court power to deal with the rules of evidence under
 the head of procedure and practice; and whether, if
: it does, it is expedient to deal with them.
I find that most of our law school friends
. are itching to get their hands on Evidence, becauce
taey think they need a uniform system, and they
| want to tackle it, and they have made some very

. powerful presentations which I have seen, of the

need for it. A

My feeling about that hag been that it 1is e

a case of the wigh being father to the thought,

ik e
S P PR

" and that & statute such as this, which talks about

pleadings, practice and procedure, wasn't intended i
to authorize the Court to re-write the laws of g
evidence. g

You can make arguments that, in a sense, ;é
rules of evidence are matters of procedure rather é
than substantive law; but I think Dean Clark has 3

, some ideas about that.
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I will just read here what I said to the
Chief Justice on that peint, in this same letter to
Mr. SBunderland, who has that view quite strongly;

then we would like toc hear from Dean (lark about it:

(Reading.)
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THY CHAIRMAN: That 18 what I said in that letter.

MR. LOFTIN: May I &gk, Mr, Chairman, did you get

any reaction:?

TZE CHAIRMAN:! The same as the others; that is,
a8 rleasant smile, and the assurance that the Court
néd read tne letter and they were pleased with the

way we were goling at things; something to that

effect. I never asked him point blank,
MR. LOFTIN: No objection, at least?
THE CHAIRMAN: None at all,

MR, CLARK: Mr. Chairman, this point is one of a
great deal of importance, I think; and there is
. another point of a similar nature that has caused
; me a great deal of trouble, and that is the matter

of courts of review,

THE CHAIRMAN: I have got that under a separate

heading, here.

MR, CLARK: Yes. The two are not identical,
except that conceivably the phlilosophy we apply to
our decision in one case might apoly to the other.

My view, shortly stated, is this:
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First, that there is a great necessity of
doing something in both those fields, evidence and
apoellate review, Second, the matter is certginly --
I can't say clear; it is doubtful -- under the Act,
1 can't say there ig authority, but I think some
argument can be made.,

In the matter of appellate review, in
particular, if we continue the present system of
two forme of review in equity and law -- review

of all the facts in equity, &and review of only

:
3

questions of law on the law side -~ you present an
element which will be reflected back into the
trial courts, and will tend to preserve the old -

distinction between law and equity.

That is the great difficulty there., It
will inhibit & good deal the tendency to & unifqrn
system; 80 that I really-think that question is
perhaps more important than the evidence question,
The evidence one is perhaps a little more apart.
Nevertheless, the evidence situation has been
quite unfortunate. I think I may quote the leading
autnority on the subject; tnat ie, Dobie on Federal
Procedure:

(Reading.)
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MR. WICKERSHAM: VWhy does he limit it to Federal
Courts? I agree with his remarks, if they are

extended to all courts«

MR, DOBIE: I was writing only of the Federal

Courts.
MR. WICKERSHAM: You don't limit it to those?

¥R, DOBIE: No, sir, I do not; but at thet ¢time,
in that book, I was writing only on the Federal

Courts.

MR, CLARK: Now, on the criminal side of the
Federal Courtse, with which we don't touch, of course,
but where there is a good deal of analogy, the Court
has done a great deal. They started out in 1851,
in United Statee ve. Reed, to try to apply the law
of evidence of 1789. That dién't work, so the
recent decisions -- particularly, in the Wolf case,
they come pretty close to establishing a fairly
up-to~date and uniform system. Now, I may be a
little too hope&ul, but I think the tendency is that
way, by judicial decisions on the criminal side.

On the law side, they are supposed to be
following the conformity system now, but as only

a part of the "hodge-podge of evidence rule in the




Federal Courte," we now have some vestigee of the
tnhree systems, criminal, equity &and law,

1{ we are setting out to make & model o
procedure which will be uniform, and we can't cover

this, it is unfortunate.

THE CHAIRMAN: You draw a distinction between the

methods of taking testimony?

MR. WICKERBHAN: That ig different.

MR. CLARK: Oh, I wanted to bring that out. Now,
ig there a difference? If you hold the method of

taking testimony is a matter of practice --

MR. WICKERSHAM: Isn't there a distinct difference

between the rules 0of evidence and procedure in

taking testimony, or the different things that may be .
nffered in evidence?

You nhave got a whole body of statute law,
for instance, regarding the things that may be
used in evidence, how they must be authenticated,

and 80 On.

MR. CLARK: You can make a brief either way,

by citing certein precsdents,

MR, WICKERSHAM: You can., There is a great deasl
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MR, CLARK: I have had this question raised &s to
rules of discovery: Are rules of discovery
ér - procedural, or evidence? Specifically, it has been
| suggested by a good many -- Professor Sunderland

suggested in his address that we ought to have

modern rules of discovery. It is a matter he has

worked on a great deal, Is that within our power?

THE CHAIRMAN: That has nothing to do with the
rules of evidence, as to the admissibility, the
competency of witnesses, and so on, It deals with

the procedure in obtaining evidence.,

1 MR. CLARK: I should like very much, myself, to

' hear from the leading authority on the subject.

i MR. DOBIE: I don't like to be referred to like

that., I am really very dubious about that point,

and I would like to hear discussion. I think there
is a good deal in what you say.

For example, the "fishing" deposition,
we may deal with that; or the methods of taking
testimony, of course, I think we will have to deal

with, references to Masters, and things of that

kind,

n But; when you go to the whole question:of

v semehideddaionts



118

the competency of witnesses and the admissibility
of testimony, if we go into that, we have got to
draw practically & complete Code of Evidence. That
is going to be extremely difficult.

I would like very much to hear from
Professor Sunderland on that point, as to whether
he definitely tninks we ought to do that whole thing,

or not.
MR. CLARK: I tell you he does.
THE CHAIRMAN: I have got his word on that.

MR. DODGE: Is there any code of rules in this
country or in England that undertakes to deal with

the rules of evidence?

MR. OLNEY: Oh, yes, under the code rules, they

do in some places.

MR. DODGE: Those are statutory codes?

MR. OLNEY: They are statutory codes. They are
not put out as a code of procedure, necessarily,

but they are statutory codes of evidence.

WR. WICKERSHAM: Yes, but those are statutory
codes of evidence, Judge, aren't they, as dis-

tinguished from rules of procedure?
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MR. OLNEY: Yes.

MER. CLARK: 1In the original Fleld Code, there are
many provisions relating to evidence. 0f course,
they did not undertake to cover the whole field
of evidence, but there are lots of statutes on

evidenca.

MR. WICKERSHAM: Well, I have a memorandum of the
numbers of sections in the Federal Judicial Code
that deal with evidence; there are a large number
of sections, but it is almost all providing modes
of taking evidence, eltner by deposition Or by
witnesses, books and writinge that may be produced,
and a few things 1like gection 638, for instance,
that any admitted nandwriting of a person may be
used for comparison, and 80 On.

in otner words, Congress hasn't been
entirely logical irn that, but there are & whole
1ot of statutory provigions which regulate the
procedure; and then there are a number of statutory
provisgions which deal with the things that may be
offered and musi be received in evidence, how they

pust be authenticated, and 80 on.

MR. CLARK: I might say that I don't think it

will be so much of & job 1f we start on it as
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suggested, because my conception of dealing with the
law of evidence is mostly to say there shall be none.
That isn't quite the way I would put it, but I would

think there should be fairly free admissibility.

THE CHAIRMAN: What do ycu think would be the re-

action of the Bar? Mr, Hammond ~--

MR. WICKERSHAM: There would be a howl from the

Atlantic to the Pacifio.

MR, HAMMOND: Just on the gquestion of whether there

"are any acts on evidence, there is the India Code,

/
supposed to be about 1870. I know about that. \

I thought I would mention that,

MR, CLARK: Did you people consider somewhat the

question 0of extending the rules?

MR. HAMMOND: We have thought about that evidence

| question considerably.

MR. DOIGE: I would like to have your reaction,

. Mr. Hammond.

MR. HAMMOND: Well, I don't know as we came to any
conclusion in the matter. The term "procedure" is

probably broad enough to include evlidence, and there

was a decision of the Supreme Court which so held -




I have forgotten the name of it --

MR, CLARK: Yes., Mr. Sunderland cites that in

his argument.

MR, WICKERSHAM: Yes, but in general, when you
start to make rules for procedure at common law and
in equity, you wouldn't consider that that included
the making and establishing of a code of evidence,

like Stevenson's Code, for instancs.

MR, HAMMOND: Well, personally, I should want the
authority in the Act to eay evidence, before I

would do anything,

MR. WICKERSHAM: Yes, it seems to me so. The
general intendment of the word ¥procedure", doesn't
include ordinarily the word "evidence." We say,

"procedure and evidence."
MR. HAMMOND: Yes, you usually speak of both.

R, WICKERSHAM: It seems to me we will have our
hands full enough with what we have got to do,

without going into the field of evidence.

MR. DONWORTH: There are probably some procedurdl .

matters that do involve substantive law, that fberé
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is no reéson why we should keep away from for that
reason, You take the matter of the right to examine
the plaintiff in a personal injury case before trial;

I think that would be a proper matter for us to go

into »
MR, WICKERSHAM: Yes.

MR, DONWORTH: And if some one says, "Why, you have
gone into the matter of evidence," we say we have,.
to the extent we think it 1is essential for our

purpose.

MR. WICKERSHAM: Procedure; but that is a d4if-
ferent thing from the rules which govern the kind of
evidence that may be produced, what witnesses may

testify to an opinion on direct examination, what

on crogs examination, and so on.

MR. LEMANN: I have a matter of rather large
importance pending now, where an action was brought
in the Federal Court against the heirs of a decsased
person., We have a statute that parole evidence
cannot be used in such a case where the action is
brought more than a year after death. I8 such a
statute controlling in tonis Federal Court action?

If we go into the field of evidence, and undertake
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to prescribe rules on that subject, would we have
the authority then to decide+- I presume we would --
that statutes of that sort would no longer be

controlling?

MR. WICKERSHAM: Well, I ran over the subjects
dealt with in the Federal Judicial Code:

Section 631, competency of witnesses, &as
governed by State statute.

S8ection 635, mode of proof in trial of
cages at law, shall be by oral testimony taken in
open court.

Section 636, books and writings may be
compelled to be produced at trial.

Section 638, any admitted handwriting of a
person may be used for comparison as to genuineness.

Section 643, depositions may be taken also
according to the laws of the State or District.

Sections ©644 and 645, deal with depositions.
in perpetuam or in memoxiam.

Sections 647 &nd 648, subpoenaes.

Section 653 deals with letters rogatory.

Section 654, witnesses could be subpoenaed
from any District, until 1528, by permission of the

Court; and so on.




MR. DODGE: All questions of practice.

MR, WICKERSHAM: All questions of practice, rather
than substantive law; but that is all already in the

statute.

MR, CLARK: Well, you know, I am not quite so sure
why you say that so quickly. I should say you have
been reading a good many statutes on evidence that

are general; the oral testimony statutes, for example.

MR, WICKERSHAM: Yes. As I say, it is not logical,
but these are statutes; these are provisions which

are put in the Federal Judicial Code.

MR. DOBIE: Of course, there are a great many
statutes where the two run right together. For
example, in a number of States they say that unless
incorporation, alleged in a declaration, is
specifically denied, no proof of it need be offered.
I think clearly that is a procedural statute, and
I think we have 8 perfect right to make rules on
that subject; and the same thing as to what they
say about handwriting, and a number of those things;
so that there are going to be some thinge for our

attention.

MR. WICKERSHAM: On, yes, there always are; but




the whole question now is &g to whether or not we

are going to make a code of evidence.

MR. DOBIE: Yes, whether you are going to take up

the hecarsay rule, and promulgate &8 code on that?

MR. WICKERSHAM: Yes. In other words, whether
we shall take Wigmore, and revise him for Federal

procedure.

MR, OLNEY: I am quite sure the Bar at large has
in mind tne very distinction mentioned in the letter

Mr. Mitcnell read.

MR. WICKERSHAM: It seems to me 8o0.

MR. OLVEY: We have in mind, for example, that

such things as the matter of discovery are procedural

rights. I, for one, am very much interested in

seeing that we devise & proper method for discovery,-
MR. WICKERSHAM: Yes, that is procedural,

MR. OLNEY: (Continuing) --in Federal courts. But

wewould look upon that as procedural,
MR. WICKERSHAM: Certainly, I would.

MR, OLNEY: But 1f we endeavor to formulate rules

of evidence, in regard to the admissibility of te




_particular statute; I have inquired and searched,
and I think 1 anm gafe in asserting that at no time

'in the last ten years that this statute has been

136.

timony --

ME. WICKERSHAM: We won't get 1in bvefore Congress in

1936.

MR. OLMEY: (Continuing:) --We are biting off some-=

thing that we won't be able to chew at all,

THE CHAIRMAN: I call your attention to one other
fact: We are dealing here, not with the question
of whether "procedure" in some uses jncludes “"evidence

We are dealing with the use of that word in that

under consideration pras anybody 1in the American
par Associlstion, or in the debates in Congress OvVer
the bill, or any of the discussion of it , ever
guggested tnat 14 included the job of writing 8
text book on evidence, %0 agtablish one system of
rules of evidence in the Federal Courts and another
:n the State.

There nas never peen a breath of that
mentioned, which 1s 2 significant fact when you

come %O think about 8 particular Act.

MR. WICKERSHAM: Well, 1 move that it 1st the sense
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0f this Committee that the writing of a code of
evidence is not included within the gensral scope
of the statute, as we understand it, and the work
that we are undertaking.

0f course, certain provisions which relate
to the method of procuring evidence, and certain
borderline cases are dealt with; but t he general
view of the Committee is that it ie not within the
contemplation of the Act that a code of evidence

snall be prepared.

MR. CLARK: I wonder if Mr, Wickersham would bve

willing to include the word "tentative sense®?
MR, WICKERSHAM: Yes.

MR. CLARK: Because, it may be that when we get

farther along —--

MR. WICKERSHAM: Well, all right., It 1s the

present sense of the Committee --
MR. CLARK: All right.
MR. LOFTIN: I second the motion.

TUE CHAIRMAN: 1Is there any further discussion?

MR. WICKERSHAM: There acain, if the Conurt differs

i h with us, they can say so. '

CIouSEEL L L .
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MR. COBIE: Yes. If they ask us to prepa&are a code,

. we will do 1it.

THE CHAIRMAN: I don't know whether we will or not.

I will reconsider my accepté&nce =-
MR. DOBIE: You may resign?

MR, OLNEY: 1I don't think there is any danger of

the Court asking us to do it.
MR, CHERRY: It is perfectly safe to be willing,

THE CHAIRMAN: If there 1s no discussion, what

is vour pleasure?

All in favor say "aye,"

Opoosed?

. (The motion was carried, by the
; unanimous vote of the Committee.)
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MR. DOBIE: Mr. Chairman, before we adjourn for
lunch,; I evould like to bring up a matter that seems
to me quite important, just to know the sense of the
Committee.

It seems to me rather important that what
this Committee does in our proceedings here be not
given out to the public. It seems to me that the
Secretary and the Chairman should be the ones that
would take care of that, I tanink it would be very
unfortunate, for example, if one of us went back
and told a newspaper reporter what we had done here,
or tnat Seneral Wickersham had advocated so-and=-so,

or Dean Clark thought this,

MR, WICKERSHAM: Or that Mr, Dobie, the great

authority on Federal procedure,had certain views,

#r. DORIE: I have no official position, but
that is my idea. I have discussed it with Dean
Clark, and he seems to agree with me. I do think

it is rather inportant, --

THE CHAIRMAE: I am glad you broucht that up.

MR. WICKERSHAY: I think it is very important,

ME. DOBIE: (Continuing) --that we do not give out
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any information to reporters; that we leave that

to the very sound discretion of yourself and Major

Tolman.

THE CHAIRMAN: I would like to go & little further
than that.

| MR. DOBIE: The reason I brought it up now is,

. before we went to lunch --

THE CHAIRMAN: Yes, you are right about it; I am

glad you mentioned it.

We are an Advisory Committee to the Court.

We have got to bear in mind that it wouldn't be
courteous to the Court, and they might resent it,
if we disseminate stuff, or ciroulate decisions

tnat are confidential, or do anything of that kind

without their authority. And I think we not only

should not tell newspaper reporters what is going

on in our meetings, but that whsn it comes to the
drafting work and all that sort of thing, we ought
40 use care not to give any publicity to 1it. It
will have to be submitted to a good many people, but
it always will be confidential; and we never ought
to give out anything as our conclusion or draft

until the Court says so. I think they would be very

quick to pick us up on that,
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MR, WICKERSHAM: JYes.

MR. DOBIE: I think if a reporter came to you and
you wanted to give out that the Committee had met
and started on its work, that is quite all right,
anything you want to give out; but I think in-
dividual members should not, because it seems to me
there is that germ of a great deal of harm and
dissension, which might very seriously affect our

work.

THE CHAIRMAN: That will be taken as the sense of

the meeting, unless there 1s some objectlon.
MR. WICKERSHAM: Yes,

MR. DONWORTH: Mr. Chairman, some of us come from ai
distance, and may be interested in how long a
gsession we may have at this time. Have you in mind

naving another session tomorrow?

THE CHAIRMAN: Well, the progress we are making,
I am in hopes, if we don't spend too much time at
lunch, we can come back here and plug along this
afternoon and fix things up so that anybody who

wants to leave can go tonight; but that is up to the

Committee. I am at your service, as long as you
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want me.

MR, DONWORTH: 1 am alseo. 1 was just 100king fOT

a general jded.

THE CHAIRMAN: Yes. Ve can't tell what we will
get into this afternoon. We are gOing into some of
these particulara, and they may take some discussion;
but I really 7eel, from what 1 kno¥, we ought to
finish 1ate this afternoon, or may De earTly this

afternoon.

MR. pDONWORTH: 71 didn't wish 0O hurry procaedlngs

at all.

THE CHAIRMAN: Lunch 18 get for us acToOs8 the
gstreet. 1¢ 18 2 quarter past one. HOW much time

do we need foT lunch?
MR, DOBIE: We lunch in 8 pody, 4o we?

THE CHAIRMAN: That 18 at your pleasuTre. Maior
Tolman nas xkindly made arrangements for us at the
club oveT pere, 10T those of us gxnhat want to g°

together-

MR. ‘IGKERBHAH: That 1s 8 good idea. Well,

14 we 8re going Lo lunch togetheT, { suppoee ¥e
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can adjourn for an hour. If we get back sooner,
all right; if we get back a little later, that will

be all right.

b

THE CHAIRMAN: Did you have &an idea you had some

. engagement that would take you elsewhere?

MR. DODGE: Yes, I had., I was hoping somebody

would say a quarter past two.

MR. CLARK: OCouldn't we say two o'clock, and that

will probably mean 8 few minutes after?

(Whereupon the meeting adjournad
until two o'clock p. m., of the

same day, June 20th, A. D, 1835.)

L



' Columbia that correeponds to the United States

AFTERNOON S8ESSION.

THE CHAIRMAN: Will the meeting come to order?
Mr. Hammond has called my attention to a
provision of the Act whioch is badly drawn, and we
ought to have the sense of the meeting on it. *

It says that they "shall have power to
prescribe by general rules for the District Courts

of the Unitsd States and for the courts of the

District of Columbia® --

¥R. DOBIE: "Supreme Court of the District of

Columbiam", isgn't 1it?

THE CHAIRMAN: It should be, buat it isn't; but

it obviously meant that court in the District of

District Courts, which 18 the Bumreme Court; so
that, unless there 1s some objection, we will take

it as the sense of tne meeting that we should con-

s8true that as belng the Supreme Court of the District.,

MR. DODGE: I think the Court so construed it in

the order.

MR. DOBIE: Yes. 1In the order of the Court, it is

"The Supreme Court,"




THE CHAIRMAN: Now, we have a miscellaneous lot
of matters that the Reporter would like to bring up.
The first ;ne he has raised is the question
of how far, if at all, our rules will affect the
matter of appellate review,

Now, in order to start the discussion on

1
-
E

it, I will just simply say that I have had the idea
that we have nothing to do with appellate review,
in one sense. On the other hand, there are & good
% many procedural matters in the course of trials
i and proceedings in a lower court that ultimately
form a basis for appellate review, My thought
i has been that, in any matter of that kind that has
' to do with the proceedings in the District Court,
_We have power to act; and I will 1llustrate that
in this way:

For instance, I think we could make a rule
tnat if a man made an objection, and his objection
was overruled, or sustained, it wouldn't be neces-
gary for him to note an exception; it would Dbe
taken that the exception was noted.

Tnat is an illustration of a step in the
trial court tﬁEE we ought to have control over, that

really has & bearing on the Teview feature.

That is all I have to say about that, but




tnat point is8 open for discussion.
what is youT thought about that, MT.

: Reporter?

MR. CLARK: A real problem comeg up there, which

415 reflected back in the union of 1law and equity.

The present gituation 18 tnat in equitable’

. actions, following the old system of review of the

, English Court of Chancery, tne Court 18 expected

to review the iacté ag well as the law, That

developed, really, at 8 time whe n testimony was
taken DY deposition; it was entirely 8 matter of

| formal papere, and it is no longeT nearly as neces=<

i gary, if at all, as it was under the former

i procedure.

in actions at law which g0 to the Jjury,

' 1 suppos® 14 would be unconetitutional to review
the facts; certainly. the procedure ijg to Treview
only erroIrs of law.

tnat is the formal distinction whioch i8
reflected pack into the neocessity of some separa~
tion.

1 might 88y tpat 1 have great difficulty
in finding jawyers OI jgw teachers 0T otnher people

who could tell the difference between law and

fact) generally, it seems to b€ that whatever
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the appellate court wants to review is either law
or fact, as the case may be., The distinction, I
do not think ies nearly as real and vital as the
formal requirements make it.

If we have to continue those two systenms
of review, we are to that extent preventing a
complete union.

Now, in the States, those two systems of
review are continued in some of the code States,
and not in others. They are continued in New Yofk,
for example; and in my judgment, that has been
one of the reasons why the union of law and equlty
has not been more satisfactory in New York. They
are not continued in a great number of States, in-
cluding my own, Connecticut; and I know there are
gpecial provisions in New Mexico and Arizona.

My impression is they are not continued in
Minnesota, but I don't know that I am sure about

that.
MR. CHERRY: You are right.

MR. CLARK: Now, I should suppose that we have
got to make provisions regulating somewhat the
procedure for a judge acting without a jury.

In fact, I think the provisions for waiver o?f

B O il
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jury trial, and the jury trial right generally,
are essentials,

Now, if we leave the matter there, in the
case of a trial to the court without a jury, we
are goling to have the situation pretty uncertain.
That is one of the features now that is pretty un-
certain in Federal procedure, the method of appeal
where jury trial is waived.

1 should suppose, in any event, we would
want to carry the proceedings on through to the
final action in the District Court; that would
probably be within our power; but how can we do
it unless we know wnat the function of appellate
review is going to be?

That is somewhat the problem. That is
a necessary part of our proceedinge. The scope
of our job includes the preparation of steps to
the end of the action in the Dirtrict Court, and.
yet those stepr &are conditioned by the scope of

appeal.

THE CHAIRMAN: Can't we accepnt the present system,
statutory or otherwise, that fixes the scope of

appeal?

MR, CLARK: Yes, we can &accept it,
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THE CHAIRMAN: Have we any option about 1t?

MR. CLARK: Well, I don't know. I throw out the
question. That, again, ie a similar question:
How extensive is tne scope of our statute?

I might say that I hate to accept it,
because it does provide for the divided form of

appeal.

MR. DOBIE: There 1s another point in there, of
course. Any fact found by a jury can only be re-

| viewed, as you know, in accordance with the common
law; you have got to watch out for that pretty
closely. I think there is a point of difficulty.
You remember that case of Dimick against Pats,

don't you?
MR. CLARK: Yes.

MR. DOBIE: And you probably remember the very
recent case they decided on the 3rd, where the
Judge reserved tne right, and then the Circuit
Court of Appeals could nand down a decision without
any trial.

There are going %o be some right pretty
points herTe; and probably this group knows that

the law on what you have to do on appeal is in a
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pretty muddy state. There are some decisions in

tere tnat say practically everything.

YHE CHAIRYAN: Could you be more specific, and
illustrate? I am not quite clear that I got the
drift of it, what kind of rule or subject matter

ybu have in mind tnat would raise the question.

MR, COLARK: Well, the question will come up very
directly on waiver of jury. You have a provision
now for trying a case in the Federal courts without
a jury, and the form of appeal and how to take it
ig, as Dean Dobie said, very uncertain indeed.

The way that would be raised, I think
the way that procedure could be simplified, and
the way it is done in a good many code States,
is by some provieion of this kind: That if a
jury trial is not claimed in a ocertain period,
it is thereby waived, and the case goes on the
calendar for trial by the Court,

Assume trial is had by the Court, anc the

Court has entered its judgment. What then 1is to
be the metnod of appeal? Is it now to be as it
would be if the judge were sitting as Chancellor;
that is, a review of the facts; or ig it now to

be, as it was originally, a review of errors of

;g law only?
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THE CHAIRMAN: Why do we have to know that?

I don't understand that.

MR. CLARK: Well, if the appeal is to be on a
reviaew of the facts,the simple way of doing it, and
the only proceedings required by the District
Court Judge would be as follows: To certify the
evidence; all the evidence would go up.

I1f, however, the appeal was to be similar
to the appeal in law actions, there would have to
be some way which could be devised without great
difficulty, whereby he filed a finding of facts;
and the appeal was made for errors of law, rather

than on the finding of facts he signed.

Now, the question is going to come up as
to tne provisions to be made in a case of waiver of
jury trial, for proceedings after judgment -- unless,
perhaps we want to stop and say that we will do
nothing with proceedings after judgment., If we
were to decide that, we would have nothing to do

with motions to set aside verdicts --

MR. WICKERSHAM: Oh, that would be proceedings
in the District Court; motions to set &aside ver-

dicte, motions for new trial --
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think we have got 4o go into those.

MR, WICKERBHAM: Yes, you are gtill in the District

Court.

yR. LEMANN: So that would nardly be & line of

cleavage, pernaps.

MR. CLARK: Yes. 1 had thought we really needed

to cover all proceedings in the District Court.

MR. LEMANN: Yes. 1¢£ you did that, you certainly
would take in some of what are generally called

appellate matters; those proceedings 1n the District

«

Cour and your motions for appeal, petitions for

appeal, and citations.

MR. DONWORTH: Also the preeentation of the bill

of exceptions.
¥R. LEMANN: Yes.

MR. DONWORTH: { 4hink that needs clarifying, the
procedure with reference to 2 bill of exceptions in
the Federal court. I thnink that is within our
jurisdiction, pecause it is a proceeding in the
pistrict Court; and tne matter of terms of court,

1 think that ig within our juriediction,

At present, you know, unless the Judge,

TS




witnin the limits of the term of Court either extends
the term or takes cognizance of the pendency of the
bill of 2xceptions -- if he doesn't either extend the
term or enter some order to take cognizance of the
bi1ll of exceptions, his power to sebtle the bill

dies with the term.

I think that is for us to regulate; and

on the specific matter that Dean Clark has referred
to, it is true that when a jury is waived in the
District Court at present, a complicated situation
arises. In the firet place, the statute says if

the jury is waived in writing, the procedure shall

be so-&nd-go. I think the decisions are that if the
jury is waived, not in writing, the Judge is

practically an arbitrator, --

THE CHAIRMAN: Tonere has been an amendment to t hat
statute, which I drew myself, which saye that if the
waiver is oral, in open court, 1t is as good as

a written one.

MR. DONWORTH: Quite so; but i1f not entered in the
minutes in open court, then the judge is an arbitrato
Now, further, of course there is a difference-

in the attitude of the appellate courts toward a

law action and an equity action.




. ag proper to be enacted, independently of what

: too, Judge, which is proper after the end of the

varying degrees of great weight, to the findings of

. their own court. Whereas, in a law case that

i procedure is quite different. You must have a bill

of exceptions instead of 8 certificate of evidence,

~for us to recommend something on; and 1f we run into

' the question of the absolute procedure on an

If a jury is in fact waived, then the con-
stitutional provision Dean Dobie has referred to,
of course, does not apply; and then it is purely
statutory, as to what kind of review you have.

In an equity case, tne judge certifies the
evidence; and then the appellate court, while

theoretically entitled to render a decision de novo

~on the evidence, of course, gives great weight --

goes up, whether a jury is waived or not, the

and so on.

It seems to me that all those matters are

appeal, I think we might recommend the enactment of
certain legislation to fit in with these rules,

which Congress and the 8upreme Court could consider

we recommend within our jurisdiction.

MR, DOBIE: There is that bill of review in equity,

term; whereas, in law, as you said, you can't do
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anything at all unless there is something taken,
There is a great deal of spade work tobe
done there, and I do say, if I have to say so, that
iis one of the best chances this Committee has got,
‘to get rid of the complications; and I must confess

e 4
R Y

E—
I am harcly/in accord with what you gentlemen said,

"ithat is, within our province,

MR. WICKERSHAM: Don't you think the settlement

vof the bill of exceptions is within our province?

MR, DOBIE: Oh, absolutely.

MR., CLARK: How far do you think we can go, De&n

: Dobie?

MR, DOBIE: Well, I think we will have to study

Etne individual provisions, to answer that; but my
;general attitude is that we ought to go as far as
iwe can, of course, watching out for the Seventh
?Amendment.. In that walverof jury, as General
zuitchell sald, the statute very recently had to be
;written; if it wasgn't written, of course, 1t is
‘"'now in the opinions of the CQourt,

But the extent 0of the review, and whether

you have to ask the trial judge for findinge of

- fact, and what the appellate court can do; there
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are hundreds of cases OO ¢hat, and in the 8ircuit
Court of Appeals & great many of them are absolutely
in conflict. I think that is a £ield in which we

cando a great deal,

THE CHAIRMAN: Why jen't this the right idea about
1t? It is admitted, 80 far as appesals are concerned
in tane upper couris, We naven't anything to do with
them; we haven't the power to:change the powers of
the appellate courts as to their methods of review
or what they can review; that isn't within the
gcope of thils gstatute.

On the other hand, we certainly have the
right to deal with all proceedings in the trial
court, settling bills of exceptions, and all that sort
of thing, that may ultimately form the vasis for
appeal.

Now, isn't 1% our tagk to take the existing
law that regulates the appellate courts as to the
nature of their Teview, and then, knowing what the
lower courts have to do to prepare the basis for
that, have our rules deal wita those actions of
the lower court that are required to form the
basis for the review which is now permitted by law

in the appellate courts?




f appellate courts, or the nature of their work,

. Wickersham will bear me out -- I beli eve they have
. a peculiar practice there of a one-man jury; I
believe the bailiff, or sheriff, something like

: ¢nat; and I understand that hae given some trouble.

* Baltimore line against Redman, decided on June 3rd,
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It seems t¢ me we have to draw a sharp line
between procedure in the trial court which creates &
record for review, and anything that amounts to &

snift or an attempt tc shift the powers of the

Doesn't that draw a sharp line, of itself,

right there?

~ MR. DODGE: There is another very vexed question
that makes a lot of trouble, and that is as to the
effect of a request for an ordered verdict by

both parties. That has led to a tremendous amount

of litigation, as to what is open in the court above.
Is that to be taken as a submission of all questions

to the judge?

MR. DOBIE: I believe in New York, and General

I remember there are a number of cases on that,
where they make the distinction where a directed
verdict is requested by both parties, and in these

late cases, where it is requested by one. That
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backtracked on the Holstman case, if the judge, in
?>refusing to give a directed verdict, reserves his

decision on that.

| MR. LEMANN: can't we reach the tentative con=-

| clusion that we should consider it within our
province to pass upon all so-called aprsliiate
procedural matters which transpire in the District

Court?

- MR. OLNEY: Js tLere any question about this:

| That we aze not asked to advise the Court in any
way whaigoever about the proocedurs in the appellate
courts? Our function is simply limited tr the

Digtrizt Courts.

MR. LEMANN: Yes, that is what I think we have

all been naving in our minds here recently, because

. the statute says the Supreme Court shall have the
power to prescribe by general rules for the Distrioct
" Courts of the United States the forme, process,

? and so forth, in civil actions at law. So I would
assume that we orobably couldn't go beyond the
Distriect Court; but that, up to tne moment. where
the District Court loses jurisdiction, we would

go, even though that covered all these preliminaries
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We have talked about here to an appeal.

MR. OLNEY: Do~ssn't it necessarily follow from
that , just as the Chairman has sald, that we will
have jurisdiction, and 1t should be our duty to

revise the procedure of the District Courts, in

view of the existing law as to the methods of appeal?

And that is just as far as we can go; we can't go

any farther.

; MR. LEMANN: It seems to me there is a possibility,
wnen we get to the actual job we are on, we might
find it desirable to recommend some changee in the

| methods of appeal, but that we would have to confine

ourselves there to recommendations, perhaps to tie
up what we thought was desirable; but for the
moment, I think we would have to proceed on the theory
that we could only go up, at least to what happens

E in the District Court, and having in view the present
‘ gstatutes, except insofar as we wanted to make
recommendations for changes in them -- whioh would

be merely placatory, I suppose.

MR. WICKERSHAM: Here is the provision of Section
875 of the Judicial Code:

(Reading.)

S N . h P S T S P S S L ! e i
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Now, all that has got to be done in the
District Court. The question of a bill of exceptions
on appeal, for instance. I suppose we could
recommend, at all events, that a review of a judgment
whether at law or in equity, should be prosecuted

by appeal, and not by writ of error.
THE CHAIRMAN: I should doubt that.

MR, WICKERSHAM: You have no doubt of that, have

you?

THE CHAIRMAN: No. I doubt if we have anything

to say about the method of appeal,

MR, WICKERSHAM: Well, that is a proceeding in

the District Court.

MR. DOBIE: We couldn't change the method, I
don't think. Of course, the writ of error 1is

abolished in the Federal Court.

THE CHAIRMAN: They passed a new law, making every-

thing an appeal, anyway.

MR. DOBIE: Yes. O0f course, it is practically

the same thing, under a different name.

MR, WICKERSHAM: At all events, isn't it perhap
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a little esarly to decide fully what we can do?
If we are agreed that anytning which 1s

done in the District Court is within the scope of our

undertaking, there will come borderline cases; in

i connection with those, we might recommend something

to be done to facilitate the consideration of the

case in the Court of Appeals or the Supreme Court,

as the case might be.

z MR. DOBIE: 0f course, one trouble you a&are going
., to run into there, General, you have ten Circuit
Courts of Appeal, and so many of their matters

are governed by their rules =- but I think we

will find these judges very amenable,

MR, WICKERSHAM: Yes, very true. And then, after
i all, there are some statutory provisions that

govern.

THE CHAIRMAN: Do you want any more specific

instruction about that?

MR. CLARK: XNo, I think that is enough for the

present.

THE CHAIRMAN: You have got the general sense of

the Committee?

| MR, CLARKZ Yes, We can't foreses all

< e




tainly seems clear that we want to cover all the

District Court procedure.

THE CHAIRMAN: Well, the Reporter also asks this
question:
ghall procedural expressionsfamiliar tc the
profession, although subject to criticism for in-
aptness, be employed; such as "the recal partyin
interest," "cause of action® and "ultimate facts";
or enadll new and better phraseology be attempted

wherever possible and desirable?

MR. CLARK: I might say in that connecticn that
mogst of these are used in the equity rules, such
as the word "real party in interest". The real
party in interest is the designation of the
plaintiff, and that is an expression coming from
the original Field Code; 1t caused a great deal
of trouble, because the courts thought at once
tnat it meant somebody having the beneficial
interest -- and it doez mean that, but it also
means a trustee, for example., The word "real®
wag rathner misleading than otherwise.

On tne other hand, it is nov a standard
expression, used in a great many codes.

What shall we do; try to improve upon




153,

recognized but unfortunate phraseology, or accept it¢?
Now, the expression "ultimate facts® is
one about which a great deal of debate can be made;

but tnat is used in the equity rules as to the

complaint, that the complaint snall state the ultimate
facts. Shall we try to improve on these standard

expressions?

THE CHAIRMAN: Well, i1t has two sides to it. O0Of

course, an ideal code might improve the terminology
a great deal,

On the cther hand, I remember when I studied
torts under the o0ld system. Twenty years later, I
picked up a modern text book by a law writer on
torts, and I hadn't tae faintest idea of what he
was talking about; they had invented a lot of new
epithets, terminology and expressions that might
.save been much better than the old, but that are
new.

You are running into a sarious problem there,
if you hand out to the Be: a set of rules with a
lo0t of new words in it, a lot of new definitions and
so on, so that they don't entireliy approve of thenm;

you are liable to have a savere klck-back.

MR, DOBIE: I think there is another angle thee,
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and 1 ar golng to stop, but

1 have talked 100 much,
t have been used

ome of these phraees tha

there are 8
In one cas® that I remambeT,

by the SBupreme Court.

the problem Was whether, if therewas a Federal
jeral question, ahd the Federal

uestion and & non-Fe
whether the Federal

avoid of merit,

q

question proved d
jsdiction. The Supreme

uld go into 4he non-<

Gourt nas jur Court held

anection that they WO

in that ¢O
Federal gquestion and

Federal question, 1f the nun-

getherT congtituted practically

the Federal gquestion to

one cause of action.
e wipe out that phras
In a case 1ike that, 1t

e "cause of action®~

1{ w

do you 8é?® what I mean?
might be rather unfortunate, in connection with those

decisions.

THE CHAIRMAN: 1¢ might take twenty years 10 decide

what oux new expressions mean,

I baelieve yOu nave <ot %o decide

MR. DOBIE: Yes.
There was Wigmore!

t more OT less conservatively.

and you 8all remenmbe

tha
r the outory

nautoptic proffer“,

¢gnat went up.

gome of these cases nave conatrued

MR. LEMANN:
they would now gseem tO

these phrases, and insofar &8s
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have a well-established meaning, it would seem that
they should be retained, even though as an original
proposition there could have been a happler word
used.

gay that the courts now say this "real
party in interest®, for example, means the plaintilf,
Where there is still controversy raging about them,
pernaps we would be justified in hazarding the
thought that we could get some non-controversial
definition. That might not be a very modest

assumption, of course,

MR. CLARK: Of course, there is one difficulty

about these phrases, you never can be sure.
Now, the "real party in interest" phrase,

I should say was pretty well accepted, that 1t
meant not merely beneficial interest, but also a
merely legal interest. 1In fact, the difficulty of
that phrase is, it seems to mean so much, and it
means so little. 4t didn't bring anything new into
the law at all; it simply meant that the man who

nad the legal right to sue could sue.

MR. LEMANN: Wouldn't the better plan be, when

you start drafting, you might use alternatives?

1 mean, it is a8 1lttle difficult to have & hide-




bound rule rignt now.

THE CHAIRMAN: About all we can say now is whether

- we want the Reporter to be conservative about that,

' or non-conservative.

MR. LEMANN: Which, of course, he will interpret

40 suit himself,.

MR. OLNEY: Mr, Chairman, if we do anything but

adopt the rule that the Reporter shall be very

congervative in that respect, we are just goling to

build up any amount of trouble.

Every time the legislature meets and changes-
some old expression, there is promptly a new ocrop
of litigation; and that is exactly what we will find
hers.

So far as we can, we have got to, unless

there is something genuinely the matter, something

‘ that insists on being cleared up, we have got to -

use the old expressions or we will be in trouble,

MR, WICKERSHAM: You will remember how much
criticism we have had over the Restatement of? the

Law of Torts in the Institute, because of the

employment of phraseology which wag not the

recognized and accepted phraseology of the law;
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and I don't think there is any one thing that has

been more criticized than the use of that language.

THE GHAIRMAN: Don't you think that our draft
would raise an outocry with the Bar if we handed them

gomethling with a lot of new words in it?

MR. WICKERSHAM: Oh, there would be a howl from

one end of the country to the other.

MR. CLARK: Well, I have no expectation of using
autoptic proffer -- but I take it, the general

feeling seems to be, to De reasonably conservative.

1 MR. WICKERSHAM: That is how it seems to me. And
i a good many of these phrases are used in the codes.
For instance, Michigan:

"All pleadings must contain a plain and
concise statement, without repetition, of
the facts upon which the pleader relies
in stating his cause of action or defense,
and no others."

Now, personally, I like that phrase:

ngig cause of action or defensge, "

MR. DOBEY: I don't think you can get away from

that.

:>,§g: | MR, WICKERSHAM: I don't think we ought to. tr
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MR. CLARK: Of course, I bave written two or

_three articles defining "cause of action" --defining

- it,as I still think, quite properly -- that has

called forth & whole crop of articles saying that

I defined it wrongly.

MR. WICKFRSHAM: But don't you think the Bar in

;general would kick if you took out Ycause of action?™

MR. CLARK: Oh, yes. I think we can perhaps lessen

.its use, but I don't think we can get away from §

altogether.

THE CHAIRMAN: What other points would you like to

bring up?

MR. CLARK: Perhaps I might run over these, and
make some tentative suggestions and see how it will
gtrike the group. I asked:

What aoction, if any, should be taken on the

 following subjects?

And I will answer, in general, I think we
ought to make some rules on them:

Process; Venue -- I might say as to that --

THE CHAIRMAN: Well, Venue -- you mean the district

ip which a man can be sued?

MR, CLARK: Yes.
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MR. WICKERSHAM: You have got statutory provisions -
MR. CLARK: Yes.

MR, LEMANN: We override that, certainly, as to

law actions.

MR, WICKERSHAM: I am just calling attention, there
are a lot of statutory provisions you have got to
take note of, If you attempt to overrule many of
them -- I mean to say, unless there is some good,
overwhelming reason for a change, it seems to me
it is unwise to attempt to revise the whole subject

uhich is dealt with in the judicial code.

MR, CLARK: Well, there is a problem there; Mr,
Wickersham referred to it this morning. Should we
incorporate in this drafit the provisions of the

Code, in order to make our rules complete?
MR. WICKERSHAM: Yes.

MR. CLARK: I don't know, on that; I would like
suggestions. I would rather heslitate to say.
It micht be easier for the lawyer to have it all
in one place, but we might never be sure we had
included all that we should have, or we might have

inclu ded something that we shouldn't,




MR. WICKERSHAM: I don't think we ought to attempt

to repeat the statute in these rules.

In the first place, it is an invitation to
Congress to be constantly tinkering with it. 1I?f
you take their statutes as they are, unless there
is absolute necessity to medify one, they are not
so apt to 1nterf§re with rules of the Court as they

% would be if you embodied a lot of statutory material,

MR. DOBIE: The general provisions of Venue have

been pretty well established and interpreted.

MR, WICKERSHAM: You have got constitutional limit

tions on it, too.

MR. DOBIE: 1 remember that, because I wrote

three articles on Venue.

One proposition there that does occur to
me is, whether or not we ought to go into the great
nany exceptions; like, in a particular case, two
defendants in the same S8tate, but in different
Districts; then in connection with that 1857 statute
on local actions.

I do think we might go into the problem
of whether or not it is necessary to have all of

those tremendous number of exceptions -- and of

course, Admiralty is absolutely separate. It is
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the most 1iberal thing in the world.

MR, CLARK: HoOW about 8 ¢ransferable caseé, brought

in the WIOnNg court?

MR. WICKERSHAM: You mean from l1aw to equity?

: MR, DONWORTH: Just what do you mean by that last

question?

yR., DOBIE: You mean brought in the wrong Diastrict

in the same gtate?

MR. CLARK: Yes.

| MR. DOBIE: I% does seem to mé that we ought %o g0

\ into that question of differences ~~ they have gotten

ated -- differences in the

that fearfully complic

4 whether or not that spplies to dif-

Districts, an

| ferences established by the judges. That never

i has been decided by the gupreme Court. ¥hat I am

: o big things have been decided there

after is, th

sn the big statute, but 1 think we might do some

. work 1in jroning out & great many of the exceptlons
tterly

. and complications that seem to me to be 4

unnece g881y.

MR. OLNEY: On this matter of Venue, ¢s 1 under-

gtand the suggestion is made t.at we endeavor to

i




'harsh; particularly for a transfer between courts,

"or at least between districts of the same State;

16

- formulate rules with regard to the venue of the courts?

Isn't tnat a matter entirely without our province?

MR. CLARK: Well, my general suggestion wouldn't go

. that far. It can be covered this way: I wondered

'1f we couldn't make the rules of Venue & little less

that is, to avoid failure of an action?

MR. OLNEY: Have we anything to say, under this
order of the Court appointing us, in regard to the

Venue of the District Courtse?

MR. LEMANN: It becomes & question of whether 1t is

'a matter of practice or procedure,

I suppose our power depends upon a construc-

 tion of the wording in the statute "practice and

iprocedure'. I wondered whether Venue was ordinarily

. considered as covered by that expression %“practice

and procedure." 1t says, "formes of process, writs,
pleadings and motions, and the practice and procedure
in civil actions at law."

1f we go by the rule of ejusdem generis,

1 should tahink it very doubtful.

MR. WICKERSHAM: ¥specially of course, as in the

sl e
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' Federal court, venue is determined largely by con-

stitutional and statutory considerations.

MR. CLARK: Then I take it, the judgment 1s we

. nhad better stay pretty well away from it?
MR, WICKERSHAM: I should think so.

MR. DOBIE: Of course, Process and Venue are closely
: bound up together. I mea&n, they are separate things--
{ now, after you have solved the question of Vehue,

the question of where to serve procees ie an utterly

different one.

MR. LEMANN: You discuss Venue in your book on

. Pleadings, Mr. Clark.
MR, CLARK: A little, yes.

MR. DOBIE: O0f course, even in a book, Venue 1s not
jurisdictional; it 1s freely vaivable. I mean,
where a process runs —-- as you know, now it is very
restricted; process ordinarily doesn't run out of
the District at all; and does "formal process" in-
clude where it runs? There are going to be a lot

of those problems.

THE CHAIRMAN: You will get into hot water 1f you

gtart a rule and hand it to Congress, saying you



rve & procese in the Chicag® courts on some

They will tyear u

can se
p" about

fellow in California.

e very gensitive about dragging 8 man

that; they 8T

g country 1D the Federal courts.

around th

MR. DOBIE: you remembeT that Roberis case; the
in which they held they could

Labor Board case,
4 to, but when

o any court they wante

summon 8 man b
¢ him they nhad to

d %o proceed agains

tnhey wante
in his distrioct. Congress has

pring 1t in the court

gtatutes Very striotly. I doudbt

congtrued those
g & very complex DT

t to do 1t, bud it 4

oblen,

ijf we wan
and there 8I® go many exoeptional gtatutes =~ there
are 8%t least twenty. You probably also remember

| those 1nterstate CommeTrce Commiseion casges.

MR. IICKERSHAM: You have got special gtatutory

provisions, and it seene 4o me it would be very un-

wise for us to get into that. ¥here 3 suit 1s
prought in the propeT pietrict, but in the wrong
pivision, there mignt be a provision f0r transfer
by order of the Gourt. 1 just take that, as an

illustration.

MR. DOBIE: 1t is 2 Very good one.

THE CHAIRMAN: And of course, you would have to do
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the questions.

MR. WICKERSHAM: 0f course.

; MR. CLARK: Then I have summary judgments; and
motion for judgment by default, supported by affidavi

. guch as the procedure developed in New York.

i MR. WICKERSHAM: That summary judgment procedure

in New York has worked extremely welli. By th2 way,
have you seen Judge Sontag's paper on that ?

It is an admirable review.

MR. CLARK: Yes, it is, indeed.
Well, this other motion, by the defendant,

ig really the converse.

MR, WICKERSHAM: The converse of 1t; practically

tne same:'thing.

MR, CLARK: And discovery, and rules under the
Federal Declaratory Judgment Act. Those are the
questions I asked.

1 should think we ought to deal with these

things I have just mentioned.

MR. WICKERSHAM: I tunink we have got to deal with

Discovery, and all those cognate questions on
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Discovery.

MR. OLNEY: I feel very strongly we should deal

with the matter of Discovery.

THE CHAIRMAN: And I think it follows, we ought
to deal with rules under the Federal Declaratory

Judgment Act, too,
MR. WICKERSHAM: Yes, Well, that is a new practice.

MR. CLARK: Yes. The Federal Act was passed 2about

the same %time.

MR, WICKERSHAM: I say, but there &re precedents

in other States that could be used,

MR, CLARK: There is some little difficulty ae to

the use of jury trial, there.
MR. WICKERSHAM: Yes, “thels is.

MR. CLARK: One District committee, namely, the
Ohio Committee, has been raising that, as to how to

safeguard jury trial.

MR. TOLMAN: I wrote a letter to Professor Borchard¢-
on tnat subject, and asked aim if he would care to

submit any ideas. He wrote me bvack andi sa‘d he would

be glad to, but he thought the Act itself was so
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detailed and had so much of practice in it that it
wouldn't be a very large subject.

I don't know how he figured that out, but he
tninks that most of the procedure is covered by the
Act, and that procedure in tnat Declaratory Judgment

proceedings will not need very much treatment,

MR. CLARK: I might say thlis gentleman in Toledo,
Mr., Marshall, I think, Chairmanof the Committes,
wrote in at length on this metter I am speaking of,
the question of jury trial, and Mr. Borchardt gave
mes quite a long memorandum on that point, as to what
the rules should establish &s to the use of jury
triel.

The Connecticut Declaratory Judgﬁent Act
says that jury trial shall be nad on issues, as in
otner actiong, That is my present impression, that

a- rule along that line would be sufficlient.

MR. WICKERSHAM: The statute le not very elaborate.

it is very concise.

(Reading statute.)
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much to expect offhand opinions from you all. Theseh
are all technical points, too. )
You might be interested in Mr. Sunderland's
suggestion on Discovery, which I think is very
interesting. He suggests two alternatives: One
ig tne State procedure, and another is & new Federal
provision. That is, he wants to get lots of
discovery, and that is the way he is going to do 1it.
That is, the idea 1s that you can proceed

under either. He is going to get it as broad as he

can.
MR. WICKERSHAM: Get 1t coming or going.

MR. CLARK: Has any member of the Committee any

reaction as to that scheme?

THE CHAIRMAN: One leg of it put you back on to
the problem of whether our rules are general or

whether they aren't,

MR. GAMBLE: I think we ought to make a rule; not

nave an alternative of that kind.

“R. LEMANN: 1If he wants to get the best rule,
let us examine the rules of the 48 States, and

pick out the broadest omne.
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MR. DOBIE: Thnat is what I think. That alternative:
metnod imposes on the appellate courts, too, the
necessity of knowing the laws of all the States.

I think we ought to take the most liberal
rule that there is; enact that, and leave *he other

out.

MR, CLARK: That is rather my conception, too.
I might say, not all of the lawyers or judges feel
that way. Judge Augustus Hand said to me, he
thought extsnsive rules of Discovery might be rather

d angerous, particularly in New York City.

MR. WICKERSHAM: Well, that is an observation born
of experience. O0f course, that has led to gross

abuse.

g
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The ezsential thing, it seems to me, 18
that these examinations before trial ought to be
conducted in the presence of a judicial officer havin
power to rule. Otherwise, they become simply means
of annoyance and blackmail. 1In England, where they
nave these standing Masters, who are compstent
lawyers, the rules work very well. But unless you
have a judicial officer, I think it is open to very

grave abuse, Tnat is my opinion.

MR. DOBIE: Would you include Masters in chancery




in that description?

MR, WICKERSHAM: A good Master in chancery, yes.
We have had standing Masgtere in New York; we have
had some admirable men, and nobody would object to

going before them. O0f course, you have got to be

sure you have that kind of judicial officer with

power to rule on the evidence, subject to appeal

~to a judge, but with power to rule on the evidence,

and power to rule on what shall be produced; other-

wise, you have a great engine of oppression.

MR, DONWORTH: But, unless you couple that with
the right of the party to suspend the taking of the
testimony until there is & court ruling on the

particular question --
MR. WICKERSHAM: Yes, yes.

. MR, DONWORTH: Of course, that involves delay,
and would be used for purposes of delay; but perhaps

it is necessary.

MR. WICKERSHAM: UWell, tne trouble ie we have that
in our State practice, you knos. We can suspend
examinations until the question can be ubmitted to
the Jucdge; and 1t helpe very little, bscaunss ic#

Judge 1s busy and nurried, and he gives very
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attention to the question, unless it is an obvious
abuse. Usually he says, "Oh, well, take it subject
to objection on the trial," and that 1s that,

But, if you have a competent Master, with

. power to rule, with the right to review his decision,

of course, by the Court, you minimize the evil

effect of the system very greatly.

MR. CLARK: ©Now, I had added a series of pos-~
eibilities. I don't really know whether you want to
take them up or not. These appear to be certain
forms of detail. I have discussed them 1in this
recent article: Proviesions as to jury trial, as
to waiver, as to joinder of parties --

For example, on joinder of parties, the
newer English provision, now being adopted in some
of the newer practice acts, the test there 1s met
whenever there is & common question of law or faot;
they may be joined, subject to the discretion of
the trial court to order separate trials; and
there is fairly free joinder of causes of action.

That is the rule now in Illinois; 1% is
the rule in New York, and so on.

The subject matters of detail are as to

what we have called "tnird party practice®; the

provistions for citing in parties. You have had some
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experience in New York with that; Wisconsin has had
it. That, by the way, may bring up some question
that has troubled us in thinking about it, ae to

diversity of citizenship.
MR. WICKERSHAM: Yes, that does.

MR. CLARK: We are not just clear how to golve 1it.
Our idea was for fairly broad provisions for citing
in third parties; we felt that was desirable; and

Inen W8 OL0T°D GURES EDOW Wase $hst would da ta taae

Those are all details. I shall be glad to

take them out.

THE CHAIRMAN: Don't you think we really had better -
leave that until you have, OT you and your staff
nave taken wnat you consider the moet modern and

up~-to-date things, and put it in shape for us to

cnew on rather than attempt to guide you in advanoce?

MR. CLARK: Well, I do think so. I do think it
might be useful, 1f you are willing to read over

tnis article of mine, which discusses several of

these6.

MR, WICKERSHAM: That question brings up the
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- ~ very question of statutory jurisdiction that has been
raised. 1If it does interfere with the adoption of a

complete system, we can't help that.

THE CHAIRMAN: There is a nonstitutional limitation

E on jurisdiction, %too.
. E MR. WICKERSHANM: Yes.

MR. DOBIE: O0f course, if you can drag them in,
1 don't think we can go into that, because that

igs clearly a question of jurisdiction. I don't

think they want any advice from us on that subject,

MR. WICKERSHAM: No, I think not. There again,

you run into what General Mitchell said a while ago?

Lf you allow process to a fellow in Californie to
bring him into a suit in New York, on the theory of
making him a full party and getting a judgment
against him that is enforceable everywhere, whether

he appears or not, you will raise a howl.

MR. GAMBLE: O0f course, we have a lot of new laws,
especially new bankruptcy laws taking the place of
the older forms of action, where the jurisdiction
of a single court is broadened to cover everywhere.
1 am wondering what effect that might have. Are we

to consider that kind of Act?




THE CHAIRMAN: Bankruptoy matters?

MR. GAMBLE: TYes.

THE CHAIRMAN: The bankruptcy act itself contains
a clause authorizing the Court to prescribe general

orders and rules in bankruptcy.

MR. GAMBLE: TYes.

THE CHAIRMAN: I wonder whether that oughtn't to
be considered as a separate subject, and outside
our scope? Judge Evans this morning, brought that
up in conference here; I had a little chat with him.
He seemed to think there ought to be somé new rules
respecting reorganizations, particularly, and so on,
under Section 77, He said it was sort of an equity
practice, and might come under the head of equity

rules.

MR. WICKERSHAM: That is a suggestlion that has

been given --=

THE CHAIRMAN: I thought we were probably going

afield there; we ought to leave benkruptcy alone.,

MR, WICKERSHAM: Yes, that is a separate entity.

1 do not think we ought to take up bankruptocy at all.
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MR. GAMBLE: I grant you bankruptcy; but these
new forms under 77-B, in one sense of the word,
are scarcely bankruptcy, as we havg known it hereto-
fore; it is a substitute of the o0ld equity jurie-
diction by way of receiversalp.

I would much prefer that we would not have
our way complicated with that novel procedure. But,
just the same, when you talk about extra territorial
process, each one of these new actions is said to be

a civil action, or a substitute for a civil action.

There ought to be some consideration given to the broad

terms of those new statutes,

THE CHAIRMAN: Don't you think, as a result of
Mr. Gamble's bringing the subject up, that we ought
to conclude whether we are going to deal with bank-
ruptcy rules in any aspect of them, or whether we
are to leave any new rules under the reorganigation
provisions of 1t to be adopted as separate matter

under the machinery provided in the Bankruptcy Act?

MR. GAMBLE: That is, in this summary you are

going to submit to the Court?

mHE CHAIRMAN: VYes. ©We probably ought to tell them

we either are or aren't going to touch that subject.
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MR. GAMBLE: 1In order to bring it to a concrete
form, I move that it is the sense of this Committee
that we do not include rules governing bankruptcy

or reorganization in bankruptcy in our work.
MR, WICKERSHAM: Second it.
THE CHAIRMAN: Any further discussion of that?.

MR. OLNEY: I would simply like to make it, that

that is tentatively our opinion,
MR. GAMBLE: Yes.

MR, OLNEY: I am in this position, Mr. Chairman:
Many of these matters that have been discussed
recently, I can't form a definite oéinlon about them
until I have got an idea of the scope of the work
that we are to do and the relastion of these par-
ticular things to that, and before -- I am pretty
sure in my mind we want to do this particular thing;
but some of these other matters that have been
brought up, I am not 8o certain about.

I come back to the desiré that one of the
rirst tasks of the Reporter be to send us & general

outline of what he has in mind, and the subjects

to be covered, and how they are to be covered;




that is, the object to be driven at. Then we can

tell about all these problems very easily, I think,

and very definitely.

MR. GAMBLE: I am very glad to accept the amend-

ment to my motion, that it is tentative.

MR. WICKERSHAM: All of these, as 1 understang,
all the resolutions we have been adopting are the

tentative viewd of the Committee.

MR. CLARK: On Judge Olney's suggestion, of oourse,
one of the things I wanted to get -- and I think
I have it -- is how far the Committee thought we
ought to go on borderline matters; and I can't very
well prepare the outline without knowing, But I
get the impression that the Committee wants to be a
bit conservative in our assuming jurisdiction.

Is that coxrect?

MR. OLNEY: If I may state my view about 1¢t, my
view is that we wanit to be quite conservative in the
extent of the field that we cover; but, within that
field we want to go just as far as we can, in
order to liberalize the procedure and get a result
that will do quick and accurate justice.

8¢ far as extending the field is concerned,

.
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I think we should be quite conservative.

THE

general guidance?

MR.

THE

MR.

MR.

THE

CHAIRMAN: Can we accept that as a motion for

OLNEY: Well, I will make that motlon,

CHAIRMAN: It is pretty well stated.

DOBIE: I will be glad to second it,

WICKERSHAM: I second 1it,

CHAIRMAN: Any discussion about that?
All in favor say %aye",

Opposed?

(The motion was carried, by the
unanimous vote of the Committee.)
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MR. CLARK: I wonder if the Chief Justice would
nod his head or something on that; because that 1is

fairly important, I think. too0.

THE CHAIRMAN; Well, of course, I am going to take
this typewritten transcript, and pick out of 1t all
0of our questions and sort them up and send them to

the Cnief Justice, and tell him those are the

recommendations of the Committee.

MR. WICKERSHAM: And see what he has to say about

it,

MR. CLARK: I have just one other question, and
that is whether the Committee have other things that
tney think snoould be included; of course, I would
like to have tnem think that cver, too0.

Major Tolman may have some things that
will come out of these suggestions . especially these
things comparable to summary judgments, new devices

of that gemeral kind that may have worked locally.

MR. TOLMAN: Well, we have sgome memoranda, soms
correspondence and some suggestions on topics that
naven't been spoken of today, but I don't think

1 need to detain the Committee to try to get them

up out of my memoTy DnOW. I will send them to

180
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Dean Clark, whatever I have.

Generally speaking, the most important
things that we have have been talked about here.

I think it has been very comprehensive.

THE CHAIRMAN: Mr., Hammond, 1s there anything you

want to bring up?

MR. HAMMOND: 1 didn't have anything particularly.
no, I thought there were matters we could probably
take up with Dean Clark, and then take them up with

the Committee later.

MR. DOBIE: 1If there is anything about the general
scope that we could Becide here, it would be very
degirable to do it. As I understand, I think we
can handle the detail matters very much better if

we have got something definite. <

THE CHAIRMAN: Has any member 0of the Committee

anything he would .like to bring up?

MR. WICKERSHAM: Mr. Chairman, I spoke this
morning of sometbing, &and I don't know whether we
adopted a resolution on it or not. That was about
provisional remedies, such as Attachment, Arrest,

and Injunction -- Injunction is a little different;

but, if it isn't already covered, I would like %o
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move tnat it 1s the sense of the Committee at the
present time that we ghould not undertake to cover
the field of attachments and arregts, in these

rules.

THE CHAIRMAN: Are you referring to getting

jurisdiction by attecument of property?
MR, WICK:EKSHAM: That is what I mean, especially,

MR. LEMANN: Jurisdiction by attachment, or issuing

attachments =-

1WR, WICKERSHAM: Attachment of property, I am

gpeak ing of.

MR. DOBIE: Of course, you know the Federal rule
is you can't have any jurisdiction of the person,

baged on attachment,

MR. WICKERBHAM: I know. Suppose you get the
question of jurisdiction, and you can get juris-
diction by attacnment ecainst property, restricted

_to that property, 1You can't get general juris-~

diction based on that  Now, We nave got a statutory

provision =-

MR. DOBIE: You can't attach in Federal courts




unleses you do get jurisdiction.

MR, LEMANN: You can't bring in a non-resident
by attachment. For instance, in our 8tate, attach-
' ment may be used where you allege the defendant 1is

about to dispose of his property --

MR. DOBIE: Oh, yes, if you get personal juris-
diction over him. In other words, that is the
remedy in the Federal courts now, as decided in
Barry against the Big Vein Coal Company, which
you probably just read. Another big question was

r aised in Clark against Wells. Suppoes you have zot

jurisdiction in the S8tate court with attachment;
then it is removed, and you cen't get any personal
jurisdiction over the defendant; can yuu dissolve
. the attachment because it wouldn't have been

, issued by the Federal Court?

MR. LEMANN: That brings in a jurisdictional
point. I think we have %o consicer whether we
should consider these matters, insofar as they
would involve jurisdictional matters.

Suppose I want to sue a man, and I can do
it., Now, in doing it, I must follow the State

gstatute on how to do it. Are we going to merely
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say we don't deal with that, and that still should
be handled by conformity with the State statute?
Then, would that involve =- Wwe have other remedies
in Louisiana; enforcement of a landlord'e lien,

for example, and other liens, in proceedings at law,

Are we to deal with that sort of questions?

MR. WICKERSHAM: Yes, you have got the Civil Law

in Louisiana.

ME. LEMANN: Well, the procedure -- I should
hardly call it Civil Law. Livingston wrote the
» | practice; tne procedure doesn't use much Civil Law

terminology. A good deal of it is in the Field

Code.

MR. WICKERSHAM: It is not a bad starting point,

by the way, for work of this kind, the Field Code.

MR. LEMANN: I should suppose in Washington or
california or Iowa, you could really sue today and

attach a man in the Federal court.

MR. GAMBLE: You can, on statutory grounds for

attachment.

YR, OLNEY: It ig a very effective remedy, and

. yery common.




MR, LEMANN: What Mr. Wiokersham's point raises,
I suppose, is whether we should say that is out

of our scope.,

MR, OLNEY: As I understood Mr. Wickersham this
morning, ke was rather desirous that we do nothing
whatever; or, vrather, that Wwe keep our labors
entirely out of fields such as attachments and
tnings of that sort.

Now, I don't know that we ever did attach
anybody in a case in the Federal court; but it
does seem to me that certainly the suitor ought
to have that right, and it is a very effective

means. If a man has & promissory note and the

other fellow is simply twiddling his thumbs at him,
you can go in and attach that fellow's property
and bring him right up to time. O0f course, that
ig under certain conditions, carefully guarded,
and all that sort of thing.

fhat remedy ought to be in the Federal
courts; it is something that helps in the administra-

tion of justice,

THE CHAIRMAN: Doesn't Mr, Wickersham's motion

mean merely this: He raises the issue of whether

we should prescribe uniform rules of procedure
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in attachment in the Federal courts, or whether we

should leave the subject of attachment to be governed :
by the general rule at the end that, except insofar
as these rules apply, the local 8tate practice under
the Conformity Act shall prevail? You leave the

remedy, don't you?
MR. WICKERSHAM: Yes, absolutely.

THE CHAIRMAN: But you leave it to the State, undez

tne local statute?

e

MR. WICKERSHAM: Yes, that wag my view,
THE CHAIRMAN: He leaves the remedy there --

MR. CLARK: Mr. Chairman, I want to make clear --
I think this is in line with what General Wickersham
had in mind. The Federal Revised Statutes now,
waich 1 have here, in effect contemplate using the
gstate rules. I taink you wanted to retain them,

but you weren't foreclosing the question of form?

MR. WICKERSHAM: No, no.

MR. CLARX: Becausge we are directed to draft forms
of process; and I had in mind we want to draft a
gsimple summons, and then probably how these

remedies can be used. I think we:may want some
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rules that deal with the question.

MR. WICKERSHAM: W%Well, of course, in all these
things there are certain things to provide for;
but I meant in general, the subjsct of attachment
of property, the subject of arrast of the psrson
as a civil remedy, should be left to the State
practice, and we shouldn't attempt to prescribe a

uniform rule.

MR, CLARK: Yes. That is, we will have some rules
on the subject, and the rules will follow that idea.

1t seems to me we will almost need some rules.

MR. WICKERSHAM: ©Oh, yes, you will need some,

MR. DOBIE: There is another thing there, General,

another interesting problem; that is, that attachments
in Federal courts are not under the general Conformity
Act, but there is a special statute that permits
Federal courts to adopt such State remedies as they
see fit. 8Some of the Federal courts have adopted
en bloc the S8tate remedies, and others have not.

I nave wondered whether we want to go into

situations of that kind, of allowing the Federal

courts specifically, in certain instances, to adopt

. certain rules. Some will adopt, and some will not

e I e .
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MR, WICKERSHAM: Well, take it today, y-u haven't
uniformity in the remedy of attachment or arrest (134
the person. The local practice is followed in the
Federal ourts, with perhaps such modifications as

are essential.

MR. DOBIE: Practically all of the Federal courts

have adopted the State rules.

MR. WICKERSHAM; Yes, exactly; and my feeling 1is

that it is unwise for us to attempt to modify that,

MR. DONVORTH: I think,Mr. Chairman, that the use
of the exression "provisional remedies® will be
broader than General Wickersham contends in his
discussion. For instance, receivership is a
provisional remedy.

Shouldn't his motion be confined to attach+s

ments, garnisnments --
MR. WICKERSHAM: Arrest.

MR. DONWORTH: (Continuing) --arrest on civil

process, and certain designated --
MR. WICKERSHAM: That is what I meant.

MR. DOBIE: You didn't mean quo warranto, or

gituations of that kind?

R S S St ST UUT. N v v eg g P R e e s L B SR i =4




189,

MR. WICXERSHAM: Oh, no. I used the word "provisio
al remedies" because that happens to be the title
in the New York Practice Act, which comes from the
code of Civil Procedure, and it does include re-
ceivership; and that, I would not include in my
motion.

Let me limit it for the time being to

attachment of property, arrest of the person on civil -

orocess, and garnishments.

THE CHAIRMAN: Judge Olney, do you want to say

anything more on that?

MR. OLWEY: Merely, again I find myself in a
position where I can hkave no definite opinion until
I see just what 1t is.

It will be quite satisfactory, so far as
1 am concerned, to provide that practice in attach-
ments and matters of that sort, existing in the
gtate courts, should be followed in the Federal
courts.

1 feel that those provisional remedles of
that nature are quite essential for the complete
functioning of the courts as they should function;

there should be provision for it, some way or other.

Just how it should be done, I am not yet in a
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position to have an opinion.

It seems to me that this is one of those
things that should be considered definitely, and &
definite opinion reached about it when we have more
informatiaon before us and can see just the scope
of what we are trying to do.

That is the only suggestion I have to make.

MR. WICKERSHAM: My motion is a tentative one.
A1l these tentative decisions we are now making
are subject to reconsideration and review; but,
ag at present advised, it seems to me those fields

" ' we ought not to venture on.

THE CHAIRMAN: 8uppose you amend it in this way:
! 12, in the couree of their drafting the Drafting
Committee find it desirable to enter into that
field to any extent, they may feel at liberty to

e propose it to the Committee?

MR. WICKERSHAM: Oh, certainly., I think that

ought to apply to everything we have ruled out.
MR. GAMBLE: Mr. Chairman =--
MR. WICXERSHAM: 1Is that motion satisfactory?

THE CHAIRMAN: Well, yes. I have got to put it

with those gualifications.




A1l in favor of the motion say "aye",

: Opposed? e

: (The motion was carried, by
\ the unanimous vote of the Committee.)
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MR, GAMBLE: I would like to inquire of Dean Clark
if he has a copy of the list of subjects to be con-
gsidered which accompanied the letter from the
Attorney General to the senior Circuit Judges of

January 24th?

MR. CLARK: Yes, I have that. It was published

in the Massachusetts Law Quarterly at the time,

MR. DONWORTH: But thaet did not go beyond the

law side of the Court.

MR. DOBIE: Mr. Chairman, I would like to ask a
question, if it is in order.
18 there any question in the minds of the
Committee as to whether there is any difficulty about
our going into removal procedure, on the removal

of cases from State to federal courts?

THE CHAIRMAN: I have supposed the question of
the rignt of removal is & thing we can't touch;
but when it comes to the mere procedure in the
District Court as to motions to remand, and things

of that kind, it is within our s&cope.

MR. WICKERSHAM: Is there any real question there?

Thatis a very simple procedure.

MR, DOBIE: The procedure is simple, b:t the
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are some right difficult problems in there which the
Supreme Court nas never passed on; borderline cases;

then there is the question of who can remove.

MR. WICKERSHAM: But doesn't that depend on the

construction of the statute?

MR. DOBIE: The unfortunate thing about 1t is

tnat those statutes are very badly drawn,

MR. WICKERSHAM: Well, is that really within our

scope?

THE CHAIRMAN: Aren't you getting into the question

of the right of removal?

MR. DOBIE: I think you are. That is what I am
talking about. I shouldn't think that is a procedural
question.

suppose I bring a sult against Clark and
Lemann; there is & possible controversy as to Lemann,
but he is a resident of the 8tate in which the
suit is brought. The United 8tates SBupreme Court

has never passed on that.

I should say the problem of who can remove
ijg not a oroblem of procedure at all, but merely

a problem of the right of removal. I don't belleve

that is a procedural problem, because that in-




v lves the right of removal.
-

MR. WICKERBHAM: That is sundamental 1aw; that

ig the right, not the procedure.

Yyes, 1 think sO. There is & 10t of

MR. DOBIE:
d like to see made clear,

n there that I woul
1 would 1like

gtuff 1

1 don'%d balieve W
on of thils Committee

e can go into it.

but
to it.

to get the reactl

MR. DONWORTH: That seems 10 pe just a case of

tne statute. That section says it

omissions in
removed On tne petition of the defendant

£ said gtate, =~

may be

being & non-resident O

sible controversy one

MR; DOBIE: And the pos

doesn'?t mention that .

1t goes ON and says: *Whenever

MR, DONWORTH:
tween citizens of 4l ferent gtates,

in any gsuit be
t may be removed by any person actually

guch sul

gted 1in sald controverey,“

inteTe®

*peing & non-resident®, :

1¢ doesn't 88Y

but 1 xnink we will have to leave ¢hat to the

gome time.

caurt to guppPiy
yR. DOBIE: I dgon't think we could do that, 1t
we could, I have very definite ideas. To me, the

¢ -- there are two

Ll

{dea of 8 aeparable defendan
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cages, 8B you probably know, one nolding one W8y and

one the other. put I don't think we can g0 into

that; 1 don't thnink 4hat is procedure at all.

THE CHAIRMAN: That seeme to be the general sense

of the meetinge. 0f course, 1t may bYe, when you are

working on this gubject, you will find existing

gtatutes that we can't change and that are not

matters, and it might pe useful for you

proceduxal

to0 accumulate a bunch of recommendations about that

for amendment, just as 8 f2rtendly gift to congress;

put 1 don'® think it comes within our scopé to desl

with 1% peyond that.

! 18 there any othel matteY that angbody

wants to pring up?

MR. CLARK: Mzr. Chalrman, under the English

procedure they have certain provisions for snorten-

ing pleadings; one of endorsement 03 the writ 8

ghort and summary gtatement. Then there 1s another

walch 18 very recent == they call it the new rules

of 1932, 1 think -- providing for short wWays ot

proceeding.

1 am not gsure whetheT we want to g0 into

thoee things OT not. My present jmpression is
t about 1¢. In fact, 1 88

to be 8 1ittle presitan

s

T
.
&
%
|
¢




not sure that they cnange the situation very much,
i even in England., That is, there are several
1 attempts under English procedure, definitely to
. shorten the pleading requirements that might occur

in a complicated action.

MR. DONWORTH: Doesn't the statute that we have
no connection with & case involving less than $3000,

' doesn't tnat throw some light on the problem?

MR. CLARK: I think it does, very much; and my
% present impression is not to go very far, ifat all,
. in that direction; that is, have our rules quite
;general.

That is all I have.

: MR. TOLMAN: Dean Clark, have you considered the
question of costéjfin connection with enforcing
' discipline, and control in regard to delays and
' fictitious defenses, on the losing party? Have you

" considered that as a part of the scope of the

rules?

MR. CLARK: Yes, I should “think s8o; and I shoulad
think certain-provisions will come in. As & matter
of fact, I don't believe they are awfully effective.

We have, for example, a provision in

h Connecticut for taxation of costs when the gene

5 Fg . AT Lo
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denial is used when it shouldn't be; and I don't
believe & judge ever enforces it. But I am not sure
but what it might be a good thing to have in., It

looks as though --
MR. WICKERSHAM: The English judges do.

MR. CLARK: Yes. I don't suppose, though, we can
change the American system of costs to the English
system. The English system really makes costs

mean something.
MR. DODGE: They are tremendously under attack now.

MR. LEMANN: May I ask, Mr., Chairman,has the
Reporter any formative ideas, as to whether he is
going to formulate an entire draft before the
Committee meets again, or will it come to us in
sections?

I wae just wondering, in connection with
the general program of the work of the Committees.
I don't know whether he has been able to think that

out.

¥R. CLARK: Well, I don't know that I can answer
that specifically. I should put it this way, that
I was planning now to get a definite draft of the

main features at least, if not all; possibly all
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but the main features, perhaps leaving for further
consideration Discovery and these matters, by the
early fall, for our meeting. Whether I can get
anything prior to that to have your comment on,
whether you want it that way or not, I don't know.
I will be glad to have your suggestions, and I

am willing to try to do it. I don't think I can
get 1t until around the first of September, anyway.
It might be just as well to try to get it to you

in more complete form for the meeting in October.

MR. LEMANN: I should think we would generally
prefer to have it all before us, if that is

agreeable.

MR. DOBIE: You didn't contemplate any more mesting

until £all?

THE CHAIRMAN: No, not until the Dratting Committee

has got something for us to go over.

MR. DONWORTH: In regard to the motion adopted
this morning as to our proceedings not bging given
out to the public, I would like an expression
on this:

When we get a tentative draft from the

Reporter, to what extent can we.discuss that




with members of the Bar and others?

Shouldn't we have that privilege?

THE CHAIRMAN: I don't see how we can avoid it,
About all we can do is when you consult people
or confer with them, is to caution them am say
the documents are not for publication. I think
we tie ourselves down too much, and exclude too
much in the way of good suggestions, 1f we refuse

to let anybody look at anything we do.

MR. DOBIE: Yes. I had no such idea, Judge, when
I made that motion. It was my 1dea that we should
not go out and say, "General Wickersham was in
favor of this, that or the other, but the rest of
the fellows didn't like it, and opposed it"; things
of that kind.
I don't think there is any objection at

all, on the tentative stuff.

MR. DONWORTH: I would like an expression from
Dean Clark on that. Uy idea would be, when we
get the first draft on that, I would like to dis-
cugs it with some of our lawyers and judges,
and perhaps at a meeting of the State Bar Associa-
tion Executive Committee, something of that kind.

Isn't that along the right line?

e e e e e g e T R
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MR. CLARK: My impression ijg that there, 100,

we should fo0llow the model of the American Law

Institute. They mark thelr material “COnfidential',

[

" which I suppose means that they can gisown it; and

fnen it is discusaed quite freely.,

MR. WICKERSHAM: Oh, Yyes. 1t simply means the

Institute agsumes nO responsibility for the merTé

' suggeation.

THE CHATIRMAN: 1 will ask the Chiel Justice if he
won'?t consent to ouf using material that way, marked —

“confidential“, with the understanding that 1t 18

not to be published; and tnen use it prettygenerally

in the way you suggest. 1 don't think he will offer

" any objecticn to it.

MR. W1 CKERSHAM: You get more® nelp from suggest ions

baged upon 8 definite text than you can in any other

way; out W€ gtill come back to Judge Oolney's
original gsuggestion of having a general outline of
" wnat 18 going to be covered.

Dean ¢clark, 1 come pack to the original
suggestion which Judge Olney made, about naving 8
general outline. 18 1t feasible ¥O prepare that

and send 1t before September?
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what I really intended to

¥R, CLARK: Hell, ye8.

a something next week.

do was tO gend yo

MR. WIGKERBHAM: Thnat 1is all right.

nds 8 1ittle on that -~ 1

vMu. OCLARK: 1t depe
a fair summary =~

intended 4o make

)  yR. WICKERSHAM: rpat is wnat Judge Oiney nad in

: minde.

MR. CLARK: 1 wouldn'?t want to go very far.

MR. WIGKERSHAM: Oh, nO. As 1 understand, you mean

i
' a general outline of wnat th

e ReporteT nag in mind?

not the details, but the general‘

. yR. OmNEY: Ye®:
3 gubjects mot merely the subject, put also the objeot
!

{ that you ipntend O irive 8t with your draft.
' ¥R. CLARK: Yes
n mind,

in that connection 1 had i

MR. OLNEY:
o far 8s gan Fra

the situation 8 ncisco i8 con-

t00,

cerned. The circuilt Judge there hae appointed a

committes, aitheT directly OT jndirectly, 1 don't
and he

put he has appointed a committee.

ponsible for 1%,
en I go% this @

¥ novw,
and he i8.

tninks ne is res
raft, this

1 had in mingd, wn
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THE CHAIRMAN: On the matter of your expenses of
attendance at this meeting, the thing 18 in somewhat
of a state of confusion. owing to the fact that we
haven't any direct appropriation, and all money
now available is available only through the Depart-
ment of Justice.

Major Tolman suggests that 1f each one of
you will send in a statement of your expenses to
Mr. Hammond at the Department there, Mr. Hammond
will take whatever steps are necessary and advisable
to get such an allowance as the Government regula-
tions permit, and try to relieve you of a lot of

detail about expense accountsg, and so on.

MR, HAMMOND: Edward H. Hammond, just "Department

of Justice®, will be &ll right,

MR. DONWORTH: I wonder if Mr., Hammond is prepared
to rule on the question of whether we should charge

$5.00 a day for meals, or the actual disbursements?

MR. OLNEY: I can advise you that you had better

uge the $5.00.

#Hr OHAIRMAN: Mr. Hammond suggests you nad better

send in your expense accounts; maybe he can get

more tnan the regular per diem allowance; Under
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gome peculiar features of this appropriation, he may

get more for you; 80 that the best way to do it

is to put in your bill, and they will get whatever

the law allows. That is about 1%, isn't 1t?

MR. HAMMOND: Yes. You are entitled to your
~traveling expenses, i cluding a Pullman and anything
o 1ike that. Then the orfiinary employes of the
Government are entitled to $5.00 a day; butwe
E are going to try to enlarge upon that, if we can,
f to make a more liberal allowance.
1¢ there is any way of fixing that amount,
P it would simplify things. If you gentlemen want
$10.00 a day, I would appreciate your saying so.
Then, everybody would be entitled to that amount.
1f 1t went a little bit over, you would lose; if it

went a little under, you would gain; but they are

very anxious to have some set amount.

8o far as this particular meeting goes,
just show your traveling expenses, whatever they
were, including your Pullman, and your actual
sustenance, and we will take care of it in that way.
gut I was thinking for tne future meetings, if we
could sort of agres on a per diem, and tnen add to
tnat the traveling expenses, 1t would simplify the

bookkeeping and everytaing else.
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THE CHAIRMAN: Can't we leave that to the Attorney
Gensral and the Chief Justice, to do what they think

is permissible and fair under the circumstances?

MR. HAMMOND: Well, I don't know as the Chief
E Justice would like to limit it, anyway. He would
E appreciate, I think, a suggestion from you as to what
a reasonable per diem would be. We realize tha$
i $5.00 i8 not enough to cover expenses. That is the
~only thought I had. If we could get some expression

from you --

:
s
3
=
3
a‘,

THE CHAIRMAN: I should think we would be chesrful

about $10.00, which is double the regular statutory

allowance for ordinary Government smployea, and

 twice what a United States Circ: '€ Judge gets when

" he travels around.

MR, DONWORTH: To avoid the idea that there 18
any profit at all, I am inclined to think it ought

to be the actual disbursements.

MR. LOFTIN: Mr., Chairman, I wanted to inquire about
paying for our lunch today; nobody came around to

collect for it --

THE CHAIRMAN: That was arranged for by Major

fTolman.
i




¥YR. LOFTIN: 1IZf the Major can get it out of the
Government, 811 right; but if he is paying it out of

his own pocket, I don't think that is fair,
THE CHAIRMAN: How about that, Major?

MR. TOLMAN: I am directed to take care of that,

and send in a voucher. I hope I will get it back.,

THE CHAIRMAN: I think it is appropriate at this
time to say that we are all indebted to Major
Tolman for his help here, and nis hospitality, and
in making our arrangements.

{s there anything else you want to bring

up?

MR, LEMANN: Will future meetings be held 1n

Chicago?

THE CHAIRMAN: I will consult the members of the
Conmittee as to their preferences, before calling
other meetings; just the way I did last time,

1 consultéd everybody by wire, and reached the best

compromise I could on it%t.

~

MR. DONWORTH: Personally, it is just as agreeable

to me to meet in New York or Chicago. O0f course,

306;
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I know New York better, but Chicago is all right.

5 : THE CHAIRMAN: VWell, it mey differ at different

times, depending on the plans of the members. If

SEARLELET RS

you are willing, I will just wire you in advance
every time and get your recommendations and con-

s . venience as to date and place, and then I will do

the best I can to conform to the will of the largest

number,

| MR, WICKERSHAM: I think it would be a mistake
if all our meetings are in New York. Much as I would
. prefer to have them there, I think it is better

" to have meetingse here oécasionally.
MR. DONWORTH; Or in Washington, perhaps?
YR, WICKERSHAM; Or in Washington.

MR. CLARK: I micht say, the Association of American
Law Schools 1is going to New Orleans just after

christmas. That is a nice place to go.

MR. TOLMAN: I was going to suggest that, some

winter time, we might meet in New Orleans.

THE CHAIRMAN: Well, if there is no further business,

' we are ready to adjourn.




MR. OLNEY: I move that we adjourn, subject to

tne call of the Chairman,

MR. WICKERSHAM: S8Second the motion,

TIFE CHAIRMAN: The motion is carried.

.
&

(Thereupon, the first meeting of this
! Committee adjourned subject to the
call of the Chairman.)

g
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Thursday, November 14, 1035,

The advisorv Conmitboec met -ursuant to sdjournment at
8 o'losk peme

Mpo I'itehell. ihere did we leave off? We finished
with Rule 7, I believe. We are now up to Rule 8.

Dean Clark. That Dule 3 1s now mainly Equity Rule &,
In that I think I would eliminate the words "fopr entering
Jucgment {by default," Now, we have been using the word
"d fault", without saying "judgaent by default', and trying
to keep the ldea of default, or order of default as not in
© ¢ nature of a final judgnent, on the theory that the entry
of a default makes the sase ex parte, and there must be further
proceadings to go forward and establish ths amount m&/another
R&mzk judgment. In other plaecs we have limited the expregsge
lon to just "default"., And the other point I have in mind,
to teire out che words "or the jfudrs" 1s the same volnt that
we have d scussed " fore, Those are tho worde used in the
Taulby rule.

crof. -underlend. DId we not wdopt somecning about

the Julige as cistlnguished from the court”
sean Clark, ¢ «1ld not o very, .uchi anc it is
»05. wle thae @#e should do more. “t you will remerber ¢ hat

we provided that




TAny dlatriet J§ Gge may, upon reasoncble notice to
tho partics, make, diree¢t and award, at chambers or in the
clerk's office and in vacation as we'l as in session, all sugh

process, commisslons, orders, an! other proceedinge, whenever

the same are not srantable of course, according to the rules

ot e VR

an  practice of the court.”
Tfnat is ‘mle 4. “ow, 1t 1c soooible that the word
- ‘gueh” s a limitling word in that expression. That 1is in ;
7ols 4 tiat I an referring to.
‘Te Dodee 18 it custocry t. f le motlons in the

clerk'e office for things tlat the clerk can do himself?

Sre “organe  If they imveA be done after notice, I
think he willl have to huve a notiée b%%g motion or 4 motion. f

2 ‘emanne  Vell, that is for anything ho ecan dog
that 1s furt a ministerlal thing, and wo can just send a
mesasen. cr or o lce boy, I do not -hink we woulc ever fils

a motlon,.

"X, TOP an, "o you rave to glve notlece of that?

e Lenann, 0

s TOr '8N« Suranese vhe clerkd Bemnd costs a nd
you avo to give notice of tzxat on of costs. In good many
of © e code ckaben, yo: do not fldc ¢ notice of m.tion., The
notice iz not in writing.

Te LENAN .o “het stance o 1iv:lc different from

tho oral ua»nnlicatlion santed ey of co2 8o, just to isgue a
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¢o hlalinl, or file gonet! ing of that sort.

foih

.
L

S

Coar Clar' . That 1t Y e »rocess of initlating

X

sult.

‘1o Tltehell. Vese

pean Clark, That 1s truve excenst in a cagse of »roe
viclonal romedlien. T am not sure the word "process’ is not
misleadins here.

r, Donwortl, Degn Clary s , ests eliminating "Jjudge
ment by default", which I think is an improvement,.

P, JTomann. Supnose the defendant is defaulted for
not ap earing In court at the time of the trial, and default
is entered ct once, the clerk's function would be what thers®

Dean Clark. We have not mpde any specific provision,
oexcept that the casc shall be proc eded with eox parte, and I
sus> 86 Judgrent then must be entered by the judge.

v, Lomann, Are you gmalkting of whon he first eppears
for trial?

XNre 0dre. “onld that be a defauli?

ire ''oPsaf. There coulc be default in apnearance,

in pleadinga, or at *he trial,

Nr, remann. Vell, doe: d2 sult cover defa.it at the
trial” -n our Ltate we use 1t only in defaul: in onswering
an not in appearing at the trial,

Te OPZHEDe -DeY. youi woulG have two cases where you

axal. use ity the first where there was no aspecerance of
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tho dofendant, sscou , where tler: wes no pleading,

e 197000, Ve lave no ¢ . cla} way of entorlng an
BDOCATRNCE ., - oalr way you apccar is by a motion or an
anawer,

SPe orTan, v tint v cornot Hlead unlese 1t goes
nosater,

e 104NN, e We toks a teial Juadgment by dee

favlt, on” two davr lator & fincl ance

M. OTTan, Tory vt thg Acfendrnt eoull not appear
at th hsarine nn éa e,

TPe Trouant. e tas twe Ca i aftor angwering in whieh
to aea&&LsF{Lan

“re. 'lOor-ane v ocoes Pa T aedY

¥re lTemann., "™~ cnlv wav b~ a -ears is to pleac, He
can cut off a d<ilatory plea, You counld not aslk fer s bill
of part!-ulore any noere,

ire wobles Yoo mean you <o not have ony euck thing
as an aspearance withcut . lcacding?

P LEIMANIe Ho. Well, If the defendant nleaded and
does not chow up, an’ usua ly someboly says what hasg happened
to them ant they =rant a continuance; bdut 1f the judge ie
Lard-boiled he ml.ch' aav, ""o avead an? try vyour cass," and
th judre tl-e ‘Fe ecase “or e defendant,

1 O &Ne +hat 18 1t, 17 & -oes not asrear at

the trial; but 1 ‘¢ joins issue anc there is a trial but if

L
s
3
3
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ong without o orooaly o - owen, ©ou0 o leferncant may Je=
the plaintlifs
o A . .
[ SO s s TR S G w3y b . 1t to himyp un then

he s wara 4t, *hat S0 u vero dcta'le

ITe Toaworthe T thought we .« ndonted the syete
cheth: > or not "o comnleint fe £1led w1th -he olerke

e iltcnell. o, ve passed a resolution ¢t at a man
can ofther Ille nls comnlalnt wit. .he suwmaons, or in core
tain cosen not fille 1%, brh gtute that he attachied a copy,
~ac 3tnte dn the rurrmong ¢hat eopy lg attached. “ut whon
a man asks for a ¢opy of the thing, he has 20 days., That I

uiirerstoed woiilil bhe veorkred out hv the drafting eom tttes,
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tin we can work that out by the

o~

' - vwarl frat cute  Then

le e flls, curt ' the defondant go
N s 23D o0 n lave tuenly days

T

Ov
cuptomuy pro=

colainte :

C oy nf

Y wys ic allowed to answer: but

s vithiont v ocopy of e complaint,

L I
(‘;G.\.){’.Lnka.

a copy of the come

he'hna received ite

T ye ofter
cheo Ft o To tad only ten days after he
soln ds o only ten  aye In lew Vorke %

vont fnys after the ecervice of -

Tt eny, then he 1s allowed
, b v lo pllowed 1im to ask fopr
. LT e il
oL, to T 701k, vag wondere

O I e ot w0 e consldere
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L Do Fa?t Inonreetics DY pProe
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[ Xe 1 OmN:Le roces not file 17 ¢ ntonnlate o nleading?

S0ee T anber mv po cavence.

Dean Clerks  VYese low, on the appearance I had a
rule thal covers that, thet “iling an cnawer shall be an appeaPs
ance.  ub in the cace of other -artles, under Rule 16, they
can onter thelr aprcarance,. “hat 1s quite the point that lire
Ultehel? has in mind.

re 'itchell, ne  You asay hera 1f the defendant
does not file an anawer the ~laintif® may take a default Agliﬂﬂﬁ:
hix, an’ thereaftor thw actlo: shall be proceeded with ex pltt?.
bow, my erperi-nee hus b en  hat where there is lack of anawer

In vefault, t'e ru]oﬁ#%ggéﬁe coce statutes should provide for

i

tho entry »f judzment, an 1n caces where the elalm is liquide
ated t he clars entorz vl Judg.ent. :f 1t 1s on unliquidated |
clalm, o erc hasAoe machinery srovided for the ascertainment
of the amount of da ages. /nc ! was wondoring vhether the
drafting comalttee has covercd those alternatives,

iire Domwortt., o you thl it the clerk undep any circume
stanees should have the rint to oenter o judgment? Under our
aractice 1t 1n a waye done by the judge. I ¢o not lmow how

extensive the preoctice '

, [ it »

xiots ot all, about the clerk

enterin  the real inde-ent,

-

' itclalil, Telt, Tan %nikedﬁ?ode States, I

wos refereinT to |
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thelr statutes provide that a case 1a in defaunlte-and the -

suvxmons, In the first place, has to be either for s liguidated

sum stated in the complalnt, or an unliquicated dumage claime
“f 1t 1s an action on a note, for lustance, for a spesific sumg

you f'ile your affidavit with the clerk, following tho answer,

auc the oler: pro forma entera judgnent in the amount of the ;;
clalise ui when the elaim 1s an unliquicated claim for dlllcﬁé
for malleious prosecution or personal injury, then ths ltlﬁﬂﬁ“i
provideﬂtho assessment of danages and the glerik can enter Judgéf
ment om dofuult 1f the ciaim is of a liquicated type like a
note,

lire venworthe I pae tho distinction, but there 1s
a litbtle dlffersnze in the tws forms of actioa, dbut 4in any
case ‘ha vroceedins is before thu judge.

Deai Clark.  Wall, wo ‘14 not cover that. e had & |
litile hesltation about doing 1%, if the Committse thinks 1t -
should be ocversd, of courss it can bo very easlly done along
tihe lins suiggested. The T3uity rules do not eover 18.This
ls 1n offngt the Zquility rule vaican over. The Lquity Rules
say the order shall be taken pro_confesso. §f crursg, thats 1is
1f it 1s llculicted.

rrofe Mmlcrlande In our Stete 1% 4s a question of
how you aservalin it

‘e iTthcnell. “en o perty ov t.lg lavwyer is in
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Godeudt ot L6 oushit to he 1lks a Ligvlcated Judgment,
e VT, . e o cwvered e way or another -
“ire LOftin, L2 oour “tate we also bove the practice

saanbor g Judgaent on 14 et wbed CLiLcs e Do they do that

Te sCiand,  <har dv ont by The clopk, 13 1672
B A Uote 7T -5 a7 ontes prepared by the :
Bar Jusoclation of “'r Sta's o Ireozobte provideee~and 1t 1s
el e la o L miidle we by . ofault Judgnentsew
Looerall Lo ooz gnber o Pl e aopsayr and file in

“ohe cleyii's ofi'ice a conuvror or ans.er to the complaint with- |

- 5 Pt s i
oobrenty cave wllly ke GLevoce of pho Swimong, or such addie :
s

Sle e ovilo o Lill_(j‘v.'f“\ N IC:Y." mmlega s timeg ahall b‘ on=

lawzed Dy ctl ulation of couusel, or by a Judgnent by the

- e

Codvuoono tL uhiin, L deflells busreof judgment may be
ontered ac of courie unoa the filins of an affidavit of no
ectlons upon contract for the payient of money only,
=L T A Mee o gy car-aing  In all other

STautt, The MletnEtS e tanlv to the court

actlors, arter

Cooenz e fe el €0 9ol e looenclied, ascartalned elither

T - e e Toer Ty ‘ . [0 DA P A ‘pu;‘“f)Osﬁ, lnd

o

Shesalore ™

. s . . .
. oL a s e, 1 yvvd- ey - o r Savgs .
S DG ISR T G T mna . ) O

oy Lot oohsilllin s, s Lla aroblem 1 vanted
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Sean Clovlie @ Just did not mike gxpress provision
a3 bo ben U e ogour wowlé fix L Judaent . It it ias to be
dono by the clerk, without sction Ly the court, & few words
here ay vo changud:--fhe plalntliff may to e a deiault aguinstE
hi , ani the sctlon shall be wroceesdod in ex parte as Lo himy
and the olori. may onter judguent for the a ‘ropriatc rellef,
suvject to the power of 1lo court to reopen the case as harliné

)
after proviie o -

. e XMNitchell, ihey would a mly to the Judge in overyi
case for judemont by cefault.

‘T'e OT'zAN. Do 1 undsratand that in Loulisisna the
Judge wmerely enters an ovdeor:

-Te Lomarn.  We enter a judmont and the elerk gets
it on cthe minutes, anu two days later we eppear and move to
confir. trat defavli, _f is a sromissory note, we offer
it in copon court,

‘Te Orju4Ne fnd ~mnal cdoss the judge Ao

‘re Lomanne  The judge says, "Let there be Judgmant.'l

“P, TOTrAN, e sizns the Jud.ment?

Sre Lemanne  Ye8, he slzns Lhe Judgrent, just like he
dazs In o cont o zted case,.

~T'e OTZaNe I lust no% in a contested case in many
Ttat:ese

Iry Ticlieratam,

to follow” Tt oeoulid
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1t is an equity case the rule says the plaintif " may take an
order as of course that the bill be taken pro oonfessos™ thas
1s, in other words, the glecree that the dofendant is in de-
fault and that judgment shall be entered,

i*e Lemsnn. Is that not signed by the judge?

lire Wickersham, No, that meuns by the elerk. Now,
when the bill is takem pro confesso the sowrt may proseed te
fingl deerse, und se on, Thors you have got the distinstiemp
Tirat, the deoras preo nonfocsn, which iz Saken in a comnon
law rction Judgment by Zefawli, then, 1f thers 1s anything te
be shown in the way of damages, that proceeds ex purte snd
the judge enters the final Judzmunt,

Dean Tlark, Yes, “hat 15 what follows, The 'on.l.y

difference would be to put in the saprossion, We could have
it as I heve incisated, eani after "the aation shall be prosseded
.in ox parts as to him", then put in this expression, "and the
court may procsed to fine’ judzment,"”

¥r, Mitchell., Well, under that rule, there 1s a
quostion in my mind e to how you will get judgment. Will you
have to zo tc the court and zet an order, or get a Suizaent |
g3 a nattor of form from the clerk?

Yr. Donworilh, Under our praztice, even on a pr.lslwi
note, the twenty days have expired, nni you go into court ane
morning an. the judge says, "Are there any motions?" Apa you

say, "Yes, 1 have an sction !n vhich the defendeat 1is in




default." it 1s always with the judge. Dut as I say, the
other mothad 1s all rizht. e have followed the same prace
tice in unliquidated cases as well as ligquidated casesj ex~
cept that the judge will require broof on an unliquidated ‘
elaim, and on a liquicated one he would sey, ”whnt/tzia lboutfi
“nd you would say, "A promissory note," and he would glve jud'é
meont, ‘

Ere }Mitehells I think the other ralges the question
as te¢ who shall set:tle what is to be done.

lre Lomanne In some places 1t is dons one way and
in other places it 1s done in other ways,

rs Mitohelle That 1s what I am getting at.

¥re Lomana, Thae usual ruls may be for the slerk te
do it3; end I can see shere it would bs ahjeetionavle te pus
1t on the judges and parhaps we might compremise and fix i% ‘
sc that the clerk enuld enter what corresponds to pro oonrbluij
or prellminary default, '

iire Wickersham, Well, if there is a default, and
there is no guestion of unliquidatsd damges, anc the aetion |
1s o5a a promiasory note, for cxample, why should not the order
on that be ontered by the clerk? For exarple, in Pemnsylvania
they have a practlce by whichk o man who borrows 5500 and gives
8 yronlasory note-~whot they call a shipt-tail note, there

iz a orovision that, in the event of faillure to »ay, the




maker of the note constitutes any & ttorney in the State as anm

attorney for the purpesze of entorlng judgment against him. So

that when that note bacome due, 1if it is not »aid on presente

atlion, any lawyer who is the holder of the note goes over to
the sowrt and nreasenss the form, and “he alsrk aignn and ltlm
%, and that 1s 4hn Juiemans.
‘re Lemann, Mow, ia thors to hs n dist'netion in law.
2823 o0 gty oa9e8?  Tn ony Ytate wa have a prelininary
Judgment by default -»o econfesso and a final judgment, Now,
in law actions generally, under the code, you do mot hle Mq
lire Toftin, Xot whare it iz a liquidated sum uﬂor :
contracty that could not be equity,
¥r, Lemann, I understand that. Now, so far as 1t
is tort aciion and there 1s a defaulte-in csse of personal
injurles where the nerson was run over by mn automobile, what
happens ? |
Mr. Loféin. ‘l’hsxfe would be no preliminary judgment.

¥pr, Lomann. You woula get your judgment right off?
Mr.Lofiine “hat 1s 1t.

lire Lemann, Whercaas, under our statute you would
have a period of grace to ecome in and defend, excent that
equity allows a large period of grace snd we allow a small one,
Now, 1t seems to re that these uniform rules are 1:_1tondod to
reconcile thcese dii'ferencess thalt 12 the fipst thing te

decide.
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by, Loftin, What good does that perlod of graee do%
“re Lomanne Tor instance, 1f you have & default
tarew, you had better go down and do something about it,

“re LOFtin. In our State you cannot enter Sudge

ment by defsvlt, unleas you have a notice. But in our State
the defendant never anawered untll you got a Judgment against
him, and then if “e d!¢ nct xnaver e the gcourt pasased a ruls
that they eculd put in a Jefault fudgrente=eand the logisliature
ropealed that rule the next ter. You see, 1t l3 just another
raizon for dolay. T .90k Interlocuteory judgments are Just
a stench.

lre itehell. It us look st it from a practical
standnolint. In the administration of Justico, the courts
are overworked, Now, we have two syaﬁama/)lu (/A/m,e f%fm
in the case of defaunlt on o liquidated sum undey contracts
Zlther you cen teice five or ton minites of ths eourtls tine
to make an order, or under the othor ayatom yo would file an
affidavit with the olsrk for & liquidated elaln, whewe the
Gemand 1s a evm eartaln, an” zave f1ve or ten minutes of the
Judge's tine. How, that fe t'e practice. Hy experience has
b2en that where you have this code avstenm in a liquidated oclaim,
in an actlon undex convract for o u. c.r'ain, and tho clerk
can enter jwis-ent on an affidavit and no answer 1is filed, 1t
worke pecfsctly an’ saves Tive or to:. m nutes of the Judge's

time, .




.
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wpe Lomann.  “hat would you do with unligqaidated
claims?
WPe Alteorells In unliquidated claims you file an
action, and by eourt actlon got the assessment of damages.
lirse Lomama, You mould hava no period of grace.

¥re fitcholl, o

“dr. Lemann, “Then what do yo do withdays of grace
in equity 1f you arse going to have but one syastem? I suppese
that goes ocut,

“rs Z¥itehell., Yes, Lhat goes out. ¥ou gould file an
affidevit that no snswer has been filed, and it shows & default,
and tho gowrt goes on anc has susmary hesring to s ee whether
you are entitled to the relief scught,

1P, Lemann. DBut here you have a rinal Judzent, bew
sause you get chat judgment right off the bat, Is that pight?

_kr, Mitchell, Ho, there have been two decrees,

Jearn Ciark, I think thera ars two different quese
tions that need not necesser iy be taken up at one time. One
s the gquost on of the affidavit %o Le used with the clerl,
The oths. Lt %0 mes phamps, even Lf Lthe clerk Aves 16 How,
under ths Jues.lon oif wuetlor you osve two steps, how about
the 3.tuatlon <hare usi'auil 18 entered for something other
than noneapvod.cance’ it is now -rovided in vhe mlasz; J aN
fallurs to conply wWish Lhe rulee may resuit in ths entry of

& dofauity wne taoen you shoulu orovide that notlce must be
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glven of Lhat ontry of iefaulty 4in that case you would not
have 1% 1n two stops.

dre Nowgane You mighit nave 1t in two sbeps. Shis
notloe »ight be-merely t¢ maxke a m.tlon to havs the j.dgaent
set aside, for neglect mg, .ad 80 on.

Deun Clark. Yeae

iIre Tonworthe - would like to ask Mre Mitchell te
state the »ractlee in 4innosota. Doos 1t have to be on notliee
an ces “hy gourt have to pass on 1t?

Ure Mitaholl, 0.

v, Donworth, That 42 o a promissory note, or ACHSe
thin~ af that 2ind?

Hre Mitehell, Thet s an 'mliquidated oclaim for
denma oz, Tich as Ngmages for personal injury, and there you
have t> have the sourt ruls én ths amount,

“Pe Wislersham. Well, cught not the MQ,\a ot forth
the proeeedings wher the sult is for a fixed swa of noney?

Hre Mitchell. Yeae

Hre Wickersham. Whoether or not it is unliquidated
or for other reliaf?

Mro Mitchells Yes. You have a choles,Of pukiting i

up to the gcourt and getting an order froam the sourt in every
in
case, Phe nther ig to mave/ceriain t/mes of cases judgment

entered by the clerk and ir the other entersd sy the dourts

“re Tlckershams Well, with regzard to liquidated
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claims, where there {s no cusstion of Judicial action in aote
ins in the amount of relief to be granted, but it is & pure
matt r of com utation, wught that not to be entered as of
¢ourse by the elerk? <hen when you come to unliguidated deme
a%88, you murt have proeceed ngs by the court, anc waen you come
to the nroceedings followed in oquity, them you must have an
injunetion,

e Mltenell, That ia the Vestern ecode syatame

“rre Wieksrshams That 1s a logleal syatem.

dre Hitehells it works well snd saves a lot of time
for the cowrt,

¥re Wicreshams, Yes., There 13 no use using the time
of the court. ‘!¢ dosa not use any_;ore Judgment 4n thoss
oases thun the clerky and the defendant retsins s remedy,
flo can malke an & nlicatien to the court to recpen the judyments

Dean Clark. I think that 1r quite all righty bud
I think that is a definite chance from the Fedepal proceduce.
I suppose we can change the form of proof. In fasct, I wnaﬂeua
incliged to argue in gen:ral that we could change the rules,

e lOTgan, I understand that 1s the rule,

Dean Clarke But as I understand the rule novw, the
clerk does not enter judgment.

re Xitehsll, If the court thinks it wants to bLe
relieved of that, I sce no reason why 1t should not be,

ire Lemann, In your Federal courtg, do the clerks
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ire lodge. HOe
iip, Lemarm. On a liguldated claim?

Mre Dodge. Nog it has got to be approved by the

Judge.

ir, Lomaane And tle julge slena the ordar?

Mre VoGgee -6 docc not aign aaybhingy he directs
action,

Hr. Donvierihe, Tow abo-s in Minnesota?  Doss the
judze nerreru . he action?

Denn (e, %811, 1 m movre familiar with 1 in our
stgte. in ouxr bbate courta 1t is dane. The Federal sowrt
clerlk says ht nevey enters (L6 oTGers

oo Hofgome w0 Jallows hw usval rule, that he has
got to :uve dlther a rule of ©he gourt or a statutey othere
wise the cler . hal no poder Lo enter juigment.

ire Dunworthe w abcut s fereclosure?

Hre “dtcnells The »iie la V2 eamse A foreelosure
getion is heara ou mctisnxiaﬁ'

érof. Sangerisnds  dhere are two steps on thate

ps Hitcnell. vt twen rtapg in s foavecloswre, You

-

get an ordew fur &  uqmment *orcelosure, 0Of eourse, there

15 a second rulw.

’/‘LM< e b e Los thal stege, the thing

for aim oo Jo 1S9 Lol 4 gt iz cannet do the impossibles
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It 12 4 mattor of l.eration,.

Mre Wickershwmue 'These discussions are off the record,

‘re !iitchell, I supnose we ought to be more oriacly
In ovr Lrececdings, br requlring each verson who spyraks ‘n
this conference to addrsss Lhe Chalr.

“Pe Lomante  How would St d- to pass this, with the
understaniing that the Reporter will make an investigzatiocn as
to tha actual practice in the Federal cowrts with regard to
enterin: jud-ments, and report on that at our next session.

L do not at «ll ovposec ihe laea of mme entering Judgrent on
liquidat~" cle’ o, LI “hul is dones I do say that that (s not
usually done In the I'edorel courts today,.

Te NINGJe It L5 4 ne in our courts,

wee Yilckershan, would not the court fnllow the lsecal
pracilce? é

“re Jlney. Certa;m&it is done in 7alifornia,

Toan Tlarie It 1s not a uniform opractice, I wondsr

Con
1 41 vould not neeess :rily "ollow the "Tnif-rmity Ast’ anyway?
+t 1¢ & zarceer ¢ eidence,

Jre Sitozell. iv a.tentlon has been called by ¥».
Hamond o ‘ne Jact . oaml he Jedoral courte follow the Stata
prachic-, an. ln o Ltate tley Uo allow default in liquizatad
eeascl. L6 follow. Ul a6 in lin osota.

TORY. e e s trors a local rwle?

lHre Mitchells Yes, there is a local Federal rule.

-







.
v

the cler., wun it

weht to inliot vmon 1L on not be

«

oll ryeter n e Tolroal conr s,
ive Temamm. Oy nob vefer L e ~urgt on o "he Rew
oy R R S0 ra boaheii in ion  ihat lirne?t
re “lte -11. Vell, LooBU rs ouncomoblon?
e Tor o8 . & Clero any cabbt Lt 8 this group,
Mot
A\/\/YN%;\/\M Juat vl o cledm fo o 1iouldited amount, no
Jhloclaoacuion ooenl neee: s oey?
e lomann, ~ thouvshi everybody was agreed thout that’
¢ 12b S0 & riLars ror Jhie sesorter, let us make a
r.core of  net fact,

“re itcholle .unpnse you
the
e tha

-
1

"e TOF "an, I second i1,
Tean CYoe o, T Y wrsy v
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an ol Lclent an. saticiuciory one, we

tod tinl¢ cbous

upsetiing

2. the motlon to railse

U motion,

rnotion.

10 ther an 2f fidavit,
ir  of  he Inztrument of

AT e e A e N -




lire Mor.:en, ~n afidavit of default,

Jean  Clark. Jdhat is what 1 sup.oged; that 1z, the i
nlaintif? files un affidavit oi in ebtedness wnd shows the inw
strument, 1If thero 1s one.

s iilichell, That 48 rignt, und then he £0T8 &
Judgment by derault.,

“re Wickersham. Vhere the claim 1s in o fixed sum
wvhieh 1s ascertainable by re:.dy wnd easy computation,

K¥r. liitchell., Yes, you will find that in our code.

Dean Clark. vYes. Judge Olney sugzgested that this
was a mini terfal sct, becauss thope vas rothing more than a

Gefault, ond ke 4ic not quite mean that 1t requires any kind

of proof other thar the afidavit,

“re Mdlehsll. Othor t han the arridavity but I think
you will fin¢ in many States that 11 it is on a note you are
required to file the docurment,

"Pa Cherry, That i¢ by rule of the courtf

Ire Mitechell, That is a matter o{Aﬁk*ta that can

be worked out,

Wwell, the motion is clear. All in favor of that will
sipnify by saying "aye", those o pposed "no,"

(‘he motion was voted upon and
wanincusly adopted,)

Ure ! emann, I think the afficavit shovla also bring

v s .‘x .
out Le amuun- of /il Te ence, WM&MM
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dre Mltenolle Tt has to shoyythe form of affldavit,

non-agsncarance, «nd SUdNGse they have to show the sum claimed,

-ad Lhat theve 15 no GNearanco,

)
o

¢ Inev, Ilag- 7 Incnire 17 11 affidavit that you

have in miw¢ is an aff* duevit gy "o ‘he merlta?

I're litchell, o,

ire Olrey.,  Jhat iy tue afvidavit  fup'y of defaulk?f;

-xe dibcheoll, she wificevit states the sum undey |
contrae , wnd givee Lhe amowli wiir interest, wnd statos that
there ls no u;}uarance LU v answer, anc on that affidavit the
Ci v L ltcy entry wnd glves judgnent for the exect sumg i

D le L:CLIONN, Tt

[

8 not wn ufiidavit on the merits in

-8,

the Tinal goensof
i :,.:itOhGllo 1i0e

S Pe lemante  You stud:e youwr head, so that is not

getclcda

ZPe Cherry, In ¥ resova, you stick that in your

0111 of cocts, vt 15 L no: gworn L0

'y TONVG th, fou  ako an aif’d vit of non=appeare

GInee,

- Pe LNUTYe el G Ll lwid NOT answered In t.w  oge

erive. tine, it 5 sie ene of Lae ntier,

e L llelell, fes, if ne has not that 2ncs it
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pe Olney, fhe clerk adds the interest and includes

it In the jnd-ment,

iire ltchells  Yss, 1t 1s purely a ministerial acte

Irs Lorzan. and the clerk also taxes the costs at
tin. ~deae  If a person 1o In defauvlt, he 1s not entitled to
net « o default,

re Lomann.  Well, there are . wo kinds of clalms. If
it la a lquldated clalm, you gt it {rom the clerky if 1t 1s
en unliq idated ¢lalm you get it from the Judge.

Uean Clarke In cases where the Judgrent is not fey
fallure to origlnally appear, but for some subsequent defaultee

Tz

“re Wiekershas (Interposing). There should be an
ontry of an opdoer from the Judge.
Wre Donworth, It 1s orly for noneap earanee,

lre Mitchell. Theve'is only onse thin;, that you affie

davit 1s mersly for noneaspearance. in New York, 34 the State

#
procedwrs, <, you not have tio file a verified oléim?

s Wlokersham. Gf cource you have to file a voris

fied papes,

ilpe UAtohell. My impreseion is that that 1s not as 1t

is done in innecsota,

Jip, Viloksrshan, In lew 7ork the verified complaint
petSforth a cause cf actions If 1t is on a note, the proceede
ing ‘5 of the simnlest eharacher, deroptheloss, it 38 a vorie

fled nieading,
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DBan Clarka. iiow, the gcomplaint d c¢s not have to be
verified, unless the clerk choosesy In thic case it would
have to be werified,

Kre Wickershem, In this case 1t would have to be

verifrled; othervise ke wouid have to g0 te court and prove.

hls eclaim,

ip, itchelle in Minn sota ti~ clapk can give Jjudge
ment for the sum when an sffidavit is i'llad,

Lre lLomanri, If he iun Goes not cowe in and put in
an appesrance,

dp. Horgon, Yec, you are nswering it on his none
appearance, :nd not default. incd by not answering the thing
he has personally confessed it Just as by answering only one
allegation you oan take judgrment oa the other,

Dean Clark. I think in some respects Minnesota 1is
bettar than Hew York.

dre Vilekershams ¥r, Hammond calls my sttention to
one varlation of that rule irn New York. You can 3erve & sume
mons it notlee, and that notlee 1z a demand for & fixed sun,
with interest. In that cass, you do not have to file n come
plaint 1f there 13 no s.opearance or answarg you can take
Jrdgment by default.

Dean Clark, 200U NOY ave to £ile a verifled come
plaint In that caas?

¥pre Vilckersham, Hoe That is a varlatlon,
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«1's ltchells We can provide that he ean file it
where 1t iy for a definite sum.

Hre VViclersoam. an ?%Zﬂgfrk we have that variation
of 2 swmions on a note. Thé%?&n the swmons ho says,"Take
notlce that the Hlaintiff demands tho sum of dollars,
with Interent on such e d.te." Now, 1 there 18 no appear=
ance and no ansver to that, then youv mev entep Judgment by de~
fault. Iut ord’narv cosea vo Fais to sepve a complaint and
verify 1t Lefove wvou ran et Jud -ment,

lir. Donworth, Well, this clause remalna,by which
aftor nentloning these things it says it may be reseinded oy
sus ondoed by the court on special cause stated,.

gr. Cherry, In Minnesota, you iraue a sumions and
you state the consequences °€A » and if 1t i3 a liquide
gtud amount that you will talke Judgment,

Lre. Wickersham, That is substantlally heo same as our
notice in ilew York.

Krs Morzane If you say vou are going to demand the
rellef stated in the comnlaint,

Ure Klteholl, Tf you have a llauidate~ claim, then
you can tako Judgment for a atated sum, plus interest from a
certain date, anc it works very we' :.

-re Tolman, “rs Chalrman, there 1s one othor clause
herc thet 1t seems to cover an entirely separate thing. That

1s thils clauge which sayz, "and for othoer pmroceodinge in the




clerk's offlce w.ulch do not reqaire any allowance or order of

ho court or of a ludye.” I am woncering where we can ascere
taln, eithor under these rules or elgewhere, what are those proe
ceodings?

LDl Torgag. Wha' rule is that?

ire Tolnan, Kule 8, "and for other pr ¢eedings in the
clork's office which do not require any allowance or order of
the court or of a judpze.”

NDean Clark. ajor Tolman iz quite right. The Equity
rule ¢ic not anecify, and I frankly 3ic not lmow what to de
myself aboul it. 7t ia left som-wh 't dou tful in the Equity
rules. i

iire “lckersham, That languaze was taken from Equity
Rule 5,

“re. Tolman. It seems to me that the situation is dAife

foeront,

Lire wlckeorshanm. I mean thav language is taken from

sre Horgane Vhat about the taxation of costs? In a
good many of the Code States that is srovilided for,

e Vlokershari, ‘he matter of taxation of costs 1s
determins’ ny the court,

NPe O TG The costs may be dlsbursamentél

Dean Clari, This Tquiiy riie goes b .ck to the earlier

Fguity tulo or 1822, The court said as to that, that wiem§



whut constitutes a motion fop the pgrating of costs is to be

inferred Irom uho oth male of Lauity. 4_,/;:::>

:
\\‘*_””"graf. Sunderlands Thet seme idea 4ga included as to

the court; 1t says when they are not granted by the court, It

1s the same question as raissed In the other case,

Lr, Mitchell, We have 450t to have all of these mules,

under any view that 1g frpressad hers, on tho thaory that they

wlll gZo to the court “n crder ia get judgment,

Yo llorgan, Thoen we do not hove Ghoge dounle steps

now wnen the eler iy.us LHhe fnacond step,

Dean Clarice Th.ie are ot2ll certain things that the 612@/
ean do with the writ of sequestration or attachment, where the

party has comnilod with Ll dacpen, fhat %2 In the provision

for axecut on of Judgment,, nt ohe ane,

Alzo I £ind in one
of he eourts tha® “he armiesion o v attoruney iz taxed as
conta, (Laughbter,’

¥py Wickars:ar, T 7% rer Siey rreve was any State
left where ﬁhaﬁﬁias £t411 trve,

Dean Clark. “one in the ~ederal sourt, In the State
court, yo have to have a lecture from ine presiding Jjudges

(Laughtor,.)

ire llteholl, Jean Clar., ia view of chie fact that

it sgems sort of flconsistent here, do you né?ﬁgﬂggkcatfieiqatj




; instructions to put that in ahape?

nean Clark. I think I have guf “iclent instruetions

with ragard to Rule 17.

=%

ur, Olneye. Dafore we leave Rule 17, I notice that
you use the languapge, "If the defencant does not file hise

encvier or other defenses in the time provided, tr aintire

nay take a defeult egelnst him, anc thorealfter th. .ction shall
g Béprocended In ex parte as to him."  That would not leavwe out
my §ny, 1 think, that thoA or the bill would be takem
nro ¢onfasnO. $t would not be taken pro confessoj but the

man would be required to oroduce some kind ofaproot of all the

avermente of “he blll., He would;%roceeding ex parte without
sny oppositlion, but he would be requirsi to bring 200Le
5 nean Mlark, Yso, that 1r what we contemplate, that
he would have “o roduce some e 1doncee
ir, Olneys Cf all the allegations of nis bille
nvean Clark. fell, tnat l& @ at 1 had in mind, that

your affidavit would be on the merlts.

Lir. Morgan, 1ot on the liquidated claime
Lipe. wlney, When you were apeaking ol the Judgmsnt
on detfault of unliquideted damages, {or exuiapls, the practice
concern
wae never for the court to sxxmuui/1tself with the merita of
the case, °F with anything but neyely the question of the
amc ont of GERINTEL . Thet has alweys beon iy mcerstandinge

p, Titcrclile 1411 the rule not have to He CoNe
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plately recast, Dean Clark{

Dean Clarke YoB8.

spe Olneys That expreassion in wy Juriadicticn, in
my State, would mean that that judgment 1s the same &8 pro

oonfess.

Lp, worgsne  hlile you are on that, jyou might ochangeé

that -roverty rights in ths action shall be proceeded inm, and
80 Ol..

up. Douworths  Are we adopting that now?

sp, Mitchell. We have adoptad the prineiple, ae I

understand 1%, that in case of 1iquidated claims the clerk WAy

entoy Judgment, but whore it is unliquidated it will have to go

before the covrty end T think Rule 17 will have to be recaste

up. Donwortt . There 1s an tndependent point i fiule
17 that I would 1ike to dlsousas. That 1s, I do not £ind any-
thing in toe rule regarding the form of the summons. D2 some®

jurisdictiona the form of the swmnons 1s set up. I %hink it

15 objec:ionable to allow the court %o extend the cime for sePe

vigce of the swmnonfe In sll oases, the defendant should be
allowed 20 days. Now, 1f there are alditlonal remedies those
ape taken caro of by motlons or gpachal notice. Por instanse,
we often in an injun tion cass £1le & ~-omdlaint, end the sulle
mons 1s in an 1nvariable form, but we ap:ly to the court for
an order bto show cause in 10 days why the defendant should not

pe enjoined go~-and=so. Now, that is in 10 dayse

s b et v e L N
A s T
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Dean Clark. The rule, Judge Donworth, leaving out
the questlon ,of the form of tre summons, 1s in Rule 113 that
gives the form of Te summons, and .hen there is the provision
in brackets, which seems to cover what you have in mind.

¥Mr. Donworthe. I think it .8 objectionable to require
an invariable time for the answer; but I think there should be
no change whatever in tho £opm of the nwrions or the answer.

Dean Clark. Aule 11 Azes ~epvids for the form of the
summons, end i Lals arevialon of Male 1% Yshondd remain the
gunmons would have to zrats tre time, ‘that is the provision
1n breckete in hule 1ll. hLew, on +re matter in brackets, that
was merely ubt in tnsre L ahow vhat rhe Committee thought about
it. pat as 2 matter of 1avh, We 1gaipcd Lo have justlce ex-
pediteds end on surely forral wa' tz1'e 1g there nob something
to be sald abcout “he oower of “ha cours te shorten proceedings.
Tn a good many weritees, tnire Lo not.oiag Mt formal proofs and

sr this rethedy 1t is & met . .0d

joN)
y
T

that is w-y we have proviie
of speeding 1up L€ DLOCELTe
Ly, LULRWCT I Pl oourt Ay el AN order ex parte.
Y 10D AR ves, 31 parhog +hot i the trouble.
Jre VINSYe Hell, althoazh twe court mekes an orig-
inel order dhorlELils; b ime, 1f tvot ls irjurious to the
otnor parvy, ne var ¢ te “he gouak cnd rave thet time set
galde nad re alioved acdLbion? tirv.

i TE L e e siat the e In O { a?
kre Temann - v il aliforpi

‘ [ ]
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«r, Olnoy. Nes.

wp, Horgan. You are putting more worik on your Jjudgees
Fp, LonANDe “hat 1s a new thought to me.

ire LOGRGS 1t is frequently done in Mussachusetts.

e comslaint 1s £ilod Lne the time for answer is set, and the

Cefore art comes in, and the court orderSthe case up forthwithp

.na it 1g referred to a master. Tt is a great engine for speeds

ire Cherry. Exeept for the temporary injunction, that
would be ‘o the defsndant s »rotection.

ar, DOdg0. flor necessarlily.

ap, Lemanne Of course, on your temporary injunction,
that aiiown you time to plead?ﬂii%k éaﬁK.

pe Jodges The judge may want the case to be decided
pt once, in oraer that the whole issue may be determined quieklf.

Tz 12 an lwmoortant power for the eourt to have,

lp. Wiokersham. INow would it be, instead of having
» uniform rule, to have an exception that in actions to re-
cover a flxed sum of damages, the answer st be served in 10

’'s

days.v

in
Dean Clarke. In many States, I think/actions concerne

in: th.c holding of roeal estate the time 1z made very ®hort,
{1 or.a8r .0 gev B g-~cacy ‘eterminctio .

L. tiekersham, In summary proeecdin-s you meen?
Dean Clark, Vas,.

ap, vlekershem, ut In esrtain cases in the city




241

oourts 1t is 6 days after servise ¢f summons and oomplaint.

“ut in Jealing with these Pederal ¢ lstriet courts, you might

f vou want to o> pe ite the thing nrovide for a further time
in ¢ loir to .ocover a sum certali. it may Veke ton days ine
atead ol ‘wanty.

e Dounwort.., It seims v ne that 4t =9201d de

11ff1c 1t to get oup ort for .ue rale wit: cavthing es vme

- usual as that shortening of Le tine on an ox parte applie
csution, becawse 1t vil® bo consliored tyrannicalj and the
b0:810411ty of a tyrannlcal prossoding ls not to be thought
of

“re boGges <.ppose it 1s on a return day, on short
notice,
wre lorgans It doc. not apply to time to plead after
B the return ¢ute.

“r. Jodeoa. [ thraht ha »ule required thet ths
snawer woulc Do cealy 1l 2. =va,

T, Ccherry, I, tre guestion fa whether the court
ean, n on cx pirte v.¢ r, f':x that tine,

‘r. femani, 7 oyou hene o onilg you can f1le your
'3 0" ier, 117 Zo to tho Judge ané
say, ‘Jiige, - w2210 1770 to have quiel action, nd I wouid

9 gou ti lecus a2 suraon. for the Jefendant to answer in

b gt in. tre !udge way say, "I think you are right®

oowllloncie WL ten davsls"  And of course the man may




come in and aay, "Judge, look hore. That fellow is not telle .
1ng the truth. I meed the twenty days," and there will be 3
an srvgument, :
lire Wickershar. Now, as a matter of fact, now hnpcrt—
ant a subjeet is this? The mumber of sults to resover a ‘
flxed sum, ectlons st law in the Federal court, ‘s 2ot very
large. Those casea get into the Federal eourt largely by
removal at the instance of the defendant but 4if you have a ;
sult on a promissory note for £3,000 op $6,000, you do mot .‘;

in the Tederal
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SbTe o avenat T f) cdep W e e gt 1T ~n into “ho Ted-ral
cote L wofos care o vecer L ontrache
e I, Yoot ¢ 3 o ings co be mueh troubl
! AL O S V) A v nobo, you brinz it in tne
> DU b S i, Lo correct result
{ Ll
S Y D mriAnn, re s iy vo lve any conad doration,
when GollaoTn A&t Lhilng, o s L0 cal tlme b.ing 20
dove po B S Dl Lo s surller Cay, to orovide
T 2oowe couctle voie, ¢ eVe b wuys nowy  bubt it mey be
O O S U ST S LG veodn Yyeming they t hink
tha’s . AT 'ty Y v ¢ hiladel shla they
thinl 1t 72 ¢ Ton (2 e, ©emidete 1t not excecding 20 days,
RIER A : s Py Lnodn anz cage, y oup arsie
mont .o W%”' Toowe o, 1f vy hed a vroviastion
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contest, there iz no objestion to 20 days. if there iz mo
defonse, you wiani u ghiert notics.

ire Lomenn. Mo you mean by default?

. Prpof, Sunderland. Su mary judgment on affidavit proof.
5 'r, Lomann. Well, could you foree them to snswer?
e, “itehell, There are gome epeclal provisions

lator on mbcubt summary judgrent. We jumpl&’ over to Rule 173

s and T med gr 17ap that 1€ we weot back to Ruls 8 or 9, we would

roach that lrn d-e ccuvria,.

Nean Ciark. Om Zole 3, [ think you asked if I had

‘ufficlent instrvet!on:z. Jr gourae, L Cave rZzg imow}how to
' A

make that move axnlielt, it wos not very axplicit in the

Equity rule., Possibly you do not went it ‘nat ally you do

7
;,
I
I
¢
+
I3
£
A
i

, not want any atteapt to define the clerk's Job t I should

3
49 inab snybhing we can do to have the oclerk 8z iz/desirable,
e 402 a4

’ Artor on, in the provivions for muldng up tho record, if the

nrovicion stands, giving sariacy towers to tho c¢lerk in the

Pipst inatance--to Jete.mine ws €0 Lhe reeard, and detormine

as to *he 1iminstlor o condencation of the reeei with an

pasgs Y& Pl e
. e, d-etell,  Throvewlc Lt onoL o no iov it stand for

Era cweoovtoan 1L Gr We o ealds heslier we want At baok?
wp, Tolman, Thet s tioe. < can repare somebhling
ang £t 2t 3t sp br et

~oon Clark. A1l rlight; uhatl L1011 be very fine, and




244

RECIRRU B I B 1T oy rtewve tte

re iteinll, ey o Ln vt oonme ovs to Mle T
: 7é?Dean Clark.
fule ¢

/\ 1o in »art o developrment of of 'quity “ule 6. Without
regqulring: tle motion day once & m nthe-that 15 a narte-sbecause
the latior o b . ‘e  rovislon 1s now and is designed to make
unacconzary u . sod many of tre hearin-ap and the latter sene
tence is s attervt t+ Irovide that Lhe normal course shall not
be an ova’ hwavins om e motion, s Lo that, this 1s like the
“npllelk -roeecdure, an the e were ¢ sveral suggestions from dife

At

ferent wlacess, Jul e “clermott, of (e 71°1 ols district, ﬁ
R :

Y s a vule, or’ thoe 7ere othee su: estions trat It hink we

hevo here ‘vem e Zocel comrlibteeS. I tave not got the hang of

theso pao oo gelb. 0 FUoaelt Ire trmond abut ite (After

coarer~in  with e armond). liow, if you take the suggeste

long of wio local commlttoc, ¥ansa. h.s auch a suggestiomy and

gs I cay cude ¢ ernaddd h g one, s T othink the Colorado

dlstrict Juwpe uade a 8 Jropblen of that binde

- F ‘re Loftlne A8 T urndsrstan”, Deen Clari, there is ne
| , o N

- . 2 . .- 2 R [N - o~y - - L e
g0 e TGO i g oo 20 O D YT UBTNY CiMCe

Tean Clar Tes, the ¢ 18, 7t is true ithat khe prage
tice 12 ot v renrral,  “he oractice exlsts, as I undere
stan’ » n e - T e st e b Apy - ,t L T L R “ovis 1on.

“toexlobs Iy tte Tede at oecrrt !n . Cinele, as I understand it,
N T
e Ju 6 Lo oo Lice € wiwn fe pat In the
Jud-e JeTevntt say




Glstrict couwrte e Lo nov on -he Cirecuidl fourt of Appeals . le
2y lled Lt withont foraal milce
‘e lCrann,  :p there not ractice n New Vork by which
YOIl i e oanors o the Judge, and he <ellborates without
suy Yecetn or aral arooment?
Te leTarshem, It a1l de»nenis uoon the judges
e I zmant, “hers 1s vo ™ale?
.re lclzersham, o, ther: is ne rule.  Of course, on
&noesls Irem certaln orders of the Appelliate Division, there
-T2 cestaln mavters of a» -eals in which no oral arpunent 1s

heaod unlesa tho ecourt =3 eats it.

-4

‘e louAaNn, thinl In o r 2lstrict, the judge
would foiie a long time to Qeclde 1t unless you decide 1t
then un’ there 1t w1l 2 long time.

e Viclersham, I thinl: in New York the Judge decides
motlons,cen: rally creelilng, on the ar ument and closes out the
mabter In e Alastrict court,

re Toftin, Thst ‘e zp In “lorlda, and T have considepre

s W Ty mind, whather fhia w21l exnacdite handiing the
isiness., Inoskher eerds, fae ‘t “mom 2o lawyer's stande

1 te - the lawrer ¥naw he was t~ sa7 anything, or what the
e Uhee Teoansut L, he L 112 a moch nore elaborate brief
iz 3 ore of hls motlon Lian Lo oLvllaw 21ly would lf he oree

. . [P L : N < - 2 e - fa qresanqy -
nomxoan oval ooorumrent. SN wlB s thins vl be true of
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gouncel on  the otlu» side. Anc as I sce 1t, there would be

meh more Yime talen by eonascl, to begi&fﬁ%nnd then it 1s sube

mltbed to 1o ‘md o, with olaborste riefs on both side.y and
T10G
he nicht/be ot Lo Loee Lhan un anl it mlght be gome time

beforc the; are Clevoscd of.

Uhercas, on oral argument, they
o g .
ars somwtines jagyedl abrustly,
Lre Lemanne -0y Jtate, 1 would ask thojudge to
declie i very quiel 1y, LU tlun cwrn. ¢ no harm, re Loftine

~Pe 0Gzce b e not o tilonal w.ilh ¢ ounsele

€]

‘re Toftine o, 1t ie2 not ontional with counsel,

"re Tomann, ver sbout to say that the second party,

~Ie moving -artw, mav av lv fap g mot lon,

ean CTlark, o> T aa cratb . he ceneral trend has been

to cut down the ste.es .t vrreli. nary trial, and it does not
ot you anywhere, an tihat 1o why the novement for the abolle
tio. of -hs demurrer has Jeen so extenslive, An.. then, by the
Snqulty rulcs, the word wos abolished.
-n hence the attemst ma.e in the .npllsh rules And we tried
to caryy 1t sut In sule 26, as to _efenses in an cffort to

av i¢, generally apealiin |, o orell inco tiouent on the law,
oxecept In cascs whore it se mro aysarent thﬂtApreliminary
ground 0.0 woltle, aoc to gncain, vould get you gcomovheres GeNe

“TBhow_that vepr- “triltin~ly, Rarély
arally ooenliin oy 11 Jnes note..  Lore of f he Judicial ctetise

L.
s

ticc that w2 woprred -mt /s



[
[#]
4.

4 cagoe ceclied on Cenurrer. You have all the time and

trovile of movins around,

Jov, thls Zp anotbar aftomat to prevent another kind of.
shan battle that ean be made generally by the defendant, and ca@
slow thinge u» very dec’ecedlys The whole attemnt hore is to -
get ovey from o formal hear!>iz, to sh rten the time of thawa
to brin- the case on, and to speed the whole nrocess up, and :
cereralls gpesakine, T take It +thg: 1 will mean that most motiq§§;
V111 be den‘ed, wss thavy should -0, ant the whole practice of
f11l%ngs motions will ba lessenedsy Dbecause 1f you file for pure
noaac of delay, you w.l'l ant i anywhero,

-re Dodzes +his seems to me to inhelude a motion fopr
defining tho lasues, That is not a motlon that would be denied
in an ordinary matters And a later rule provides that the motion
shall be dsclded after hearing,

~oan Clarke  Yes, it 1s possinle that that particular
nrovizion ought not to be exemnt. - an not sure that is not
corrocte fho later »rovicion, aec to the formlation of lcsues
Is In .le N 3{

SPe Tomanc, “ould there hr sn- more delay in other
cases, rvaticr  han less ¢elry? I you want (o level some
motinn ot vour nw“onent‘s<f1eacin: “nder thls, you would file 4NL

e h v Pive Tayn, n b oob or f el vou'd h ve fiye days




239

e Ulneye  <his woul. - or: exccedingly well if the

_ Judge had a ool gecrctarT, & good Lo clor., vho would go

g
o4
-
P
-
-
Iy
o
o]
g
=3
I
+
P
o
>
—~
"~
—
E.
jor]
[
o
=y

Dienent o ceorte DBut if he
himgel? Tee to o throuq: an® sxamine and read the briscfs and
look inte 811 *»e& ~ntnts k0 ger tha. e viere, 1t 1s not golng
to prevent anzy geley on b e FAm of o all,. |
~re L letorchan, Yhat 1. . matterizév;ﬂe sub=judicial

alficcry that thoy b ove ln shlend,

e 0drCe “Gr, Vb ooud. be w omatter {or themy  but

-owouant O 1L would word: ot erwilie. Vjould you deseribe that

]

[3

as the sgulvalent of ths judre taling a case under advisement?
e Tiltehwell, The Unolish hnve statutes providing
for o ctan In: maegtor,.
Pe wleiorshone =80, Lucy rovide by statute for
gtanding masters, an’ they do n t bother to toite the time of a
Judoee wiit o oaclery of ke thouw man’ a0ounds a vear for passing
on trig,
Tre Taroan, Yoo AT L vl result in the judge
coercins e Lire on he plecg? -6 might _ust depend on his
e ns~iangc,
- pan (larhe  The 2 e -~ Wub - nz to sob t a0

St

tiat o nece nol SI12 e Loty Lo o 1l flle a wrlef

o . . 2 Cem 4
T-oa e Tnnoon \OI“T,, S new o 2P0 Te

T re vic.oorehan, SOL Cunntt ULl it Lo briefse
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“re Ulneye . Jou wilo v Lo Lim 4 the nusber of' pages
474 U~ e

that coulc e uueuate change 'be

~I's ~amann. . thinl there is nothing so clarifying as
tho oral hearinge 7The Jucge says, "lre Omith, what is your
polnty"  lire ~nlth saye, "she soint 15 so-andeso."  The Judge
says "Doniled,t (Laughtors)

e G lelorehan, There shoke the cxperionced judgee

“ean Clark. *hat shows the ¢iffer-ont ways those ‘Lings
corte un,  hen these ocasss are h arc ‘irst, the defendant files
& motion to v on., ant *he. he Yles a demurrer, and so on,

arfter that,

ancd th-r he does not do an thin: more/ an. a’ter a t imethe
othh » side i 1t sex fop aearing, and at the 1rgt hearing
the exense 1oomde v e ¢y 21 - 0 G ;0 fishing, an 1t
0o over several motlons days, end ig eventually heard, And
the perlice talk ot lengtl anc set nowhere, Vhen I was in prace
tice I rememuor onc cese whero rhe Judge held up the decision
0T OVOr & jOAL'e

Pe w1CHEIGltt ., 6ll, ¢ .at iz not the rule in the
Seleoal S listolet Trurt In Lew Yor o0 Miepe they a»c dispesed

of ver roristly,

Tear Clir. UL n g Yar s might not as well

o B 2 ';..}o
L Te  Le oestham, -2. B8 1L lz2s cubst ce, If it has
ooy o ¢ ¢ - Lzl wioation, wut 10 1t is the



cen Clarke, I

ean hardiy et e words out of
Ta w00, A RV F ST
© statouent o r aronc Lio o vinae
reoly, SO Etet v 11 o g O
Tean 7Y iy, ZCL
. ~re¢ Loamann, How Joeg .-
five or air Gays? “eomay not ot

Yestern NDictriet of ~Q
-nd gasends two or thrae
Nean Clap-,

‘n your ~olint ab-nt t g

the rules, 1t voes ror a month o0

to wolt “or motlons

Pre Uieclterashan

aotion, e w1l

nafion of mot on ln the ¢
~

1 delay,

P

fg7ana tre
‘ae in e
e ean non

f‘i-,‘-u r 5

1AV,

unde stan

Tell, of

~rat olcce, anc
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PR

¢ that 'n the State courts you

Jour moutin before you are out,

wio 1u co-rectly, i he riles

Ne Lo bo love five cays to

Ol

five cayo,

23 Lov AT they stay there
2y vhore Tlve (ays, In the

Swe poes to Cifferent places
act Hlace,

¢
03

on thege things anyvhere,

of erurre no#] sccordingte

2

S',

¢ onart of 1t ag you have
neve got to give

.en you have hinm

file w motion .ne £1lc & bricf, an. *re othep 8l2¢ would nog
i

have o apnear for five daye, un-i/j’m e ot St t L to file
& roaly, 1 thin': ihet souls anes p thats 7 wne wono pdng vhethey
i 25 stisn m de s not gound ore, o ‘t ol roally shorten
1t %00 rmche

TTe ~CHAIMN. LT ¢ e Goes 1L 1 ¢ ledroom, 1t
owlo o nol oelaw 1t ane wile s it Lo o oen oy re court
roo- 't vl e oeene T g
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“re ~0.gos W y not sroviue for stancing masters and
glee tho the I nedlon that standing muzlers In Pngland have?

‘re Vicheraham, Thet bhvinse un there questions 6f
anaron ations Ly Cong -esge L have always ndvorated standing
masters, S Ehtr trer o ave ittt Ve refavace in honkrupteye
Thote - 16 stenlin  apolntments, an' T bove alwoys advocated
that, e 117 eone to i1t fabir on, when 6 come to eonsider
tho questlon of exealnetlon horuee Lrial, snd iincovery, and
thet rort of thing* . fe<? vor - o ivonly trat thoge examinae
loar oot to T An T peniner 0 came Judgze or officer
tavine ~ow v Lo mule on eviionce, Thzre you have a use for
2 wtanding: hastar,

Mre Dodee  Therc are rany cascs where he could be

conld useds

're lelarshem, Yosy 1t would mave a very large

Inersase in tha judiclery 4f ve hu? atanding masters,
+re Mitechell, e w11l have difficulty in setting

v, or & fermntins to =et vwn, edditio-al mchineryy and I am

afreld we will run fnto 11 lculi’:s about that, hecause this

tonzress will net asoroprlate mo.sy for cne job,

re wiclioroham, Cbonlgid ~ive a olace o the une
y;v-,l()?rc,f ° (:A.’AU ::’.t'il‘o\i
e T'iteticll, Tean “lar , viat o wou think of the

gu--nctlon of Judle  clrmott evboub the time in which a notice
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of wetion 01 o fiie00 Juls  lelemot 1s a pretty clever
f~1low, Thove 1. no 1'= t 8o L0 e tine in which to male a

metlon to refsrm L. loacin,¢  Chooll thoeo aob Lo some pProe

vieton Tor gtatin <he tom®

7
2oan Tlar. “hat 1. covered by the 20=cdey provisione
Tt Zoss back L the srovision that within 20 days £ftor the r
giicas, tho answer or ot-.cr »leading must be served, and 1
sroviced tlat o motlon e a ploading. E
4
"Iy itchell, “ut sushese your motion is directed §
rt the answer, nhomld there be a time 1imit? ;
Toan Mlerlk, Thet 7 attemnted to cover by the time for
the re-ly, whic' 1s 1., davs,
Mre Ifitc ell, That o 't to be in Rule S1. o

Noan Clark. Va8,

~re Hitchell, This ..cle 9 scems to relate to motions
wlthi refercuace to Lo forr: of the answer, for iistarce. Gentlee
men, ve arc vtill on iule 9. 'ow, what 1s Jjust the problen
Phat yoi are golng to deciie there?
LgT2an. ~0Gs .t not mean Lhat the dlscussion is
that wo shiosle strlze out all witer tic words "disnosed of"
in Ske fourlh linef?

TTe J0G 6. AL aftor ile word "causes,” 1s 1t not?

‘1o ltcrell.Uptokhe wors ‘causes®, you would let that

[
e

gtar

lre llOr an. “hat 1s the firs® sontence,

b
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Wre itchiell, Vo

e Lenanne Vesi strilie oul all uttr e oo

O
tAd
=
%]
e
%]
W

“rofe Sunderlands Sthinl manc luwscvs xill rosent
that reost:ietion,

wre Toftdne T al't vt e 0 L p Cga ing lawysrs
about £his verv thins, and s made urt Y 1s commente-that iz
woul. de rive a port -v hig 21 ht to 22 hea-~d In court,

Yire Tltcrell, My cou 2 you not sayt "’nless the
court shall direet othe wise, eac:: motion .irected to a nplaade
ing or concerning the fuor _latlor. of ! ie lssues in an .c-lon

”

may be dotorainc? el o p

e

1y on rucii heaiing as te court nAy
g low.," How, Jsrovice for @ he orul wrerment and tha bhriaf
and allow the time. That woul [lve the jud-es some Flaxiblgs’
2xx auth rity.

Hpe 03¢0 e L thinz Shat 1s about as rmuch aa ¥yOo. can
hoye to cccomnlial, der B oarcgont orcan!zati-cn of our
ecourts, 1 think wou can acc »1izh ps mich by such & »rovision

S yoiul can any way.

Ire Leman . ot e Tenatsh o ta apocize

Tounmp.arily, within ~uh Sl a. e e mac dgrtiptt

Te .02 o« - 5uoule zay "hear! .nd determined?,
In_grnd ol fletern! s,
.me AkceTizr1, Mher an avcrmilan
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“re oftine.  +‘he only thins about that ‘s that you
Soanssar "hoosecon! timo, and bave two tr!ns to Lhe court

CwWe o etions 7 e eeuph 17 e gne "us £1oag as the court

e 2 37UINI, ow Loyor gay "disososel of promptly”t
Te Loftin. Hoyo ool P othe tlwe, vathoer tham
court v Tl o LI,
Do, i e, Tt s asdies to e r o ular motione
re iftchiell, Tur om0t s Dt Lhe motion should
22177 e ste of hearin ¢
re OfTin, Teae

: meual practlice today 1s to

Te ' dc crchane Yoz, i
Covs e oconrt, on o’ cortain Jav ub a certaln tims and placee
Te ‘itchell, “ell, do wou thin!: & motion of that
in ot to he stated A6 1 nleading?
P Tie-rntham, e cotrt mas vens an interlocutory
RIS S SN S reocJT ororts ~0 'l 5 Lat m 'ht bhe determined,
v vaon DU e Stes iy 2ch oo motlon may be mede?

it ©lle Vell:, uilii Loz it 1o o form of nloadw

L d
Je e volan, Iwig eltine gt tle uraose of the
N R Jhe cro osel rale o onet se 14 Led,
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tr the sus lomeatal rulae,

“oar Clarh, Ho hes trled bLils rule and says it works

woll,

e lomann,  ~U ilonioonm . in SN cunos but not in
othera, Whems might Lo a ou sle entnl milo,

frofe Suncerl nde  ou, thin s -oab wonld work with

cudge Clelerniot s night unt wor! with Hany othors.

CE e -iTe 0dZes .4 BeOM. 0 me Lhnt 1t 1s a novel thing

that the for ulation of «i:@ losues should be treated in this

Nean Claxis, I thin you ape correect abot that. That

rhoul® not have been “ut in here,
A f
'ro Y1tercll, ThttAbﬂ’?hvmwlating 07 the issues in :

tn equity cuse, an: not in g Jury case,
iPe «DI e, Yos,

.re iterell,

Are you wll:ing to atrike out the

phraze 'or co:e rnlu; ile form.ila.ilun of Lhe issue™?

not have a broades
moation®
- Te *iree  woull you not cofine Mo

is to a motion

t..u Torm of .o pleadinza?

Sean Clar B8,
TTe (0die, Teouria, coan ta e cherseter of

motion you " zve In mi-o,
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wle can Jlarl. ?hat is tue,
Tofe Tuncdorland, That s not sufficient as to the

forme

Tean “lap), There gre certaln arovisions that you
o Avsp

A~
ean roisc the ueationsﬂof trial, provisioras that the defense

may ceoc moiltng to srate ths action,

-3 o~

’rofs Zu der and, Ln queations of lew you raise

“man Clarls, Nes,

S

rof, Sunderland, That woull be suffliclent,
nean Tlark, Ves, that srovision at the end is Rule
26,

Lire '1tcholl,

T

cenfess that I have no clear in my
ovn mind o motlon 2ivc to the plnadings,

P, lONran,

motion to muke 1t more definlte and

ceortalne
Iy Tilckerashar, e to gstr e out.
e TTOP an, Vas.,

Srote Sundcr! AT, A dn oln- to tho sufflciency
vould cous ander sohe 26, T bould fhln, and would not ree
cuire an .n2wer,

Near Tlari ~ Lomoove tabl 1o B0e T .ould reguire

& or:lt flosry nctlos to abats the action,

tre wiciersham. Vell, we are not Glscuseing Sule 28

i
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yat, a - wepccauns D vant to Lo s few words about that.
“Pe lLomiortha n vie. 0 e fact Chat dule 37 deals

with motions to covi-et or stri-e out, it would i¥ not bo well

o™

N

te tr' e ot ove tybhing herc alter the word "cau@é”? %o

Lol meore he Acvinory Co sittee, T malio o moflon; to that

«ye JOoftine P raeond Llie sotion. -1
‘re “itchell, “hc vords from there on are to be': :
Y,\ ~ P,

stricon oute Is there any (fseussion pb ut that? Dean €

1s there an—- o :jact?om to that? 3
I

!

Cean Clurls, “ell, T m so'ry to ges 1t go out. [

|

re tlitenell., You =0 a motion us to plcadlﬁg »
Laule 37 orovides explieitly Cor tlat. §
cean Tlarke  ro . e roing to leaves it in in Rule S7¢
Tre itc all, Thet Iz 211 that is left heres
Ire Donworth, There mlglit be a stump speachs
re llltchell. The quostlon is on Judge Do;wOPth's
motione ALZ In Tavor of 1 will say "aye", those oujosed

f’no.ll

(The notlon was adopted, all voting
1n fuvor of 1t except Dean Clark, )

re lteralle TN e grenic . ow, you can take up

TP ovor wet B oot qoricd
1A .!. .
L'. “O(:gﬁ. v’ 13 [P,
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we novt ;
g
e 2INCie There i1s one corrcctlon in Rule Q. o
-Pe Liteliclls Mule 11, "Qorm of summons.!  Now,
that il nove o I chanted o orovide s forw for unliquidated
claoice onn 1leillated elalas i U oY VAT 8
e onuant!, nat Yin't ng, e, Chalrmane I
thivl Torn oo tedn - B o ba 2170 Wlo ancwer in 20 iays, thét
Colv curs of too wel  mu ten,
T2e Miternll, Thie 1o 1. 1e 11, form of swmons,
Te —OM-0EY ~ode thin' e ghould W rdguired to

crog hicoanswtr on ~lalubt Cftg cntornay,

“re lite ell, “his suys gometiin- gbout the form

of gumons, Lovy, we o ve alroedy czreed thnt we are going
Lo have o« svstom by whieli ihe clerl: mavy enter Judzment as of

Fal

course in o clalr Zov 5 coHneifie liquidatednunder contractp
arnd wharever Lha*t oystoo 1s voed the form 4s In the altarnnt1705
I it Is oa Tlguicdats” case, 1t states the amounty 1T 1t 1s
not, 1t 2»¥t o ~:eh rellef as “Ye ocourt mav assgess. So that
Ero farm of 300moNnn MaVes

e lovzrsta~ (I-te-noa‘n-)s  fow about adopting the
ori-ina” Tew nrk Pra.tice Act on that -oint  of summons with

notice?

Coan Olert o Yo minn e eovls on for 1lauicated

fre form of sz ons forp liquidated




defondant or upply o the court for judsment.
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danages.

Doan Clarks I nmight say that I cm & 1ittle reconelled
about your Jjudgment by default.

¥re Wickoersham, Yell, t at particular system has
workdd very well,

Tean Clark., I mean about not requiring an affidavite

Er, tilelershem, There 1r some queation the. e,

Dean Glarke I mean 4t Is a question of fact under the
New York law.

#re Dodge. Ts it not fellowing the English prastice?

Deun Glark. I think it 1is,

ire I0dgee it 13 the same thinge

Dean Clarke .. Wlokersham's suggestion is that we
follow the New York praetice, but I think that iz what j;hud
in mind,

Mre Mitchell. It ia Just a2 mattor of dstail, If you
have a liquidated ulal-, you state the amount you are askimg
forg 17 you have not you atate you are going to ask for judge
ment for the relle” claimed,

Mr, lLemann, It seems to me that you bave to attaeh
the sumnons and fi:e 1t in the clerk's office, and 1t might
be simple to aay ihat you sizn the comslalnt wrlch 18 attached,
and a copy filed in in the clerk's o filco.

Wre iiltchells That 18 the Corm used. It sa;ya,"Within

thie time stated the olaintiff may take judzient against the

e CR iy Sy




sp, Lemamm. +t 1s the asme forms

kpr, ritehells Yes, .t 1s the same form in either

0a86.
Mre rorgan. It wilkl give him notiee of what will
hap ~atle .
Mr, Donworthe Ie there anything in that about have
l!k ing tu serve & ocopy of the answer upon ths plaintirf?

tire Mitehell, Yes, 1t says yoy are reguired to serve
your answer within 80 days after the service of this sume
mons. And it seems to me that if Re fails to ansfier the
complaint within the t1me statec the plaintiff will take
judgrent for the emount asked, or will apply to the sowrt

1f 1t ls unliquidated,

~esan Clapk, Of course this requiresent of filing
an cnower with the court and £iling the pleadings should

be changed.
Ly, Lemanne Undor this rule, he Goes not have to

serve hiz an:wer om the plaintiff, and do s not have to

f41e it in court at any tius,

ipe nitehells Thera 13 anothsr rule wileh requires the

pleadlng to oe filed.
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Mrs Dodge. Rule 17 srovides for a reriod of 20 days
for f1ling the answer or other defense,

Mre Mitohells T think we have covered that.,

iean Clark, There is just one other mattor, in regard
to the matter of service. This matter in brackets goes
back o Rule 7.

ire Lemann. iay 1 asl about this rule of requiring
a man %o flle his answer in cource~doves that inelude that?

Mre. Loftine es,

e Mitohell, That was che .ateavioen. The sunmons
requires hlm to serve his answer, and nov Y'lie it, Dean
Clurx aes Just callel astention to that. e said the words
"file his answer™ aho 14 b changud to "serve his answer,®

“re Lemann., But thsre 1 a later »ul2 on that.

Mre Wiskersham. That iats» rula 4s about advancing
the times but thrs :s-.-ral consensus of o-inion ia against
that.

irs Lemann, Vall, what are we doing &hout requiring
the defencant to file hile anawsr in the court?

ire liitchell., Right; but my understanding is that
uncer ihe system ws have adopted, the nractice 1z to serve
Il aluyweY,

Nre LOnGNN, And not file it

vy lldtchell, Anda not fille it,

Wk,
Doan Clarlk, HWow, !r, Lemann, we atill hdve the pProe-
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vision .ot Lo clalm unt be £1led in the court within 80
dsys, - at ls, we iuvs the swmons nangd complaint, and then‘

Ve 5o rlzht Into court withln 20 days. Nauy what aro we golng
to o vilt. L.e answer®

S Te LOMANDN, That 1s wvhat I had I1n mind. !r. Dodge

referred to fule 17, and T turnod to Rule 17 and ut it 7 days, i
ans 10 toat 1o the way we will leavé 1t, the swmons ought to

covor that,.

“can Clarl, Of course, we could say "gerve and file;"
“re Temamm, Yosy "Lorve anc fi1le."

e "ltevell, e ovrl to be consistent. If we are
not ir- te reqg fre the ~ladntif” to serve his complialnt,

there 13 nn scnse Iin requirin the defendant to serve his answer

Ty trheory 1o thet t e ousht to allow thom to be served on each

bed

other. she a= rtlon o7 £114: 1s  muttor of having the court

deal vt 16, md the sycte~ that T have in mind simo” COnNe
arn R ¥

temdl: te filling the ple:ding a su Ticiont time before the triel
go tl.ev w1ll bo there ¢n.’ the court can find them, and the calez
1: t 1ed. Anc tlo © swote: usunllsy srovides that Sleadi nga
ghall be filed whien a notlee of trlisl 1s se~vod, an’ note of
isgve Tiled. Why £1le tien soonce If °° ov do not have to be
f1lc® Yen “hey are rcrved?

P, Clre . TuMmoss s e T1les w1c- 1. motions In

an
|

ke ol eyt * e ~
asater-nt, . 7 80

Vre ilerell, Tell, Liin Lthi eouprt il soay "close
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your » eadin’s and “ile your anawer,."

‘1'e Clney., Suppose the defendant makes a motion to
atri 6 somctldng from the complalnt and the plaintiff has nos
filed the crmplaint?

Mre Vilc.tersham. Well, he merves it with his notice of
motlon, an: it comes up under his notico of motion and the
¢ urt will have nothing presented to it tefore that.

Ire Clneye  DBut it is tl.e other man who 1s moving;
the cCefencani is moving,

Ire Vicikersham, Well, how does hc move emeept on the
co plaint? !¢ moves on the complaint with netice of motiom.

e 01lnev, Wy shoull rot the »laintiff file his eome

plaint?

Pean Clar., I tho:zht we decidad that in Rule 16 whieh
wo dlscussed, ‘n. that 18 where we had our discussion of what ]
to do if vhe complaint was not filed, and the sug.eastion was
made that the 1 in: be left with the cowrt, and we make such
reference tec 'he flllng as the court may ueen proper, As I
understand 1it, thui war t..c decision, that 1t shoulc be filed
in rot lesas than 20 cCays,

“ire Dodre., It seems to me that 4f thLis case is pende
Ing at the "ime n the court, otrer ;arties ey be interested
In knowing whether the case i3 7énd 'nz. I do not thinl that
litiration ought to be wept out of the co'rt, as a private

matter,




::T'o :!itc‘lello

\‘
for the court to nasa o +the wmerits,

Cear "lav', T e nrwer 1s sarved, why should it not
bo 111 ¢

re lemana, WL conld Lhat not Le 20 days, stating
thot o Lot serve io ars.c. . the  lainbiff and file it in
court, §

!
Teun Clav., Lol » on we bove o Drovls on that when i

the »lea’ln-s, “he ca ¢ joes ou viie tricl calendar,

Yyu can ¢cae Lhe rule,
ex» ratlon of L{lat tlne,

Now, the nevw :miles

the caso

re "itec 011,

od to e Liv i v o.gmt not Lo
time hro na.se” by
it.

re Tilc “ro.an,

<.y L4
“cen Clarlk, Tilent otcloc (Zrugiiters)
Te I'itchell, Yo ¢ ot lcor tids gantleman.(Laught.pi
"re Wlcerzharn, <~ ovi, r, Chalrasn, that we meot at
half-nact I otelocl toror o, MOYnLCe
. - - coblo.. ms

“he »avers ought to be flled in time

novid g
csutonatleally focs on Lhe trial calendar,

nevera’ embers of the Comml tee suggests

flve miictes,
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0f course, !

That Zcll~ows Zquity Rule 66, At the

i¢ case goos on the trial calendare

(AR

vhen the pleadings are closed,

.

=it

aftoer lo o'clock, and that

T ti.inl: you are right about

“ler time ckal: we meet in the morne
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(thereuson, at 10:05 o'sloci: Pemv, the Advlisory Come
Friday

mitteo udjourned until/tiovomber 15, 1935, at 9130 o'clockaeme






