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REPORT ON RULES ADOPTED BY THE SUPREME COURT ON 4/24/»7?;7.'

Judge Albert Maris, Chairman of the Standing Committee
on Rules of Practice and Procedure, reported that all rule
anendments submitted by this Committee had been approved.by
the Standing Committee with the excéption of amended Rule 4i :
The Standing Committee, however, had only forwarded to the‘ 
Supreme Court rule changes in the nature of houéekeeping~ori,
perfecting amendments. These were adopted April 24, l972,f  i

effective October 1, 1972. This group includes new Rule,SO}ﬁ'

providing for district court plans for disposition of crimina

cases. The Standing Committee will next meet in October.

II

JIMPLEMENTATION OF RULE 50(k) PLAN FOR ACHIEVING PROMPTv

D.'ESPOSI.‘I‘I_ON or CRIMINAL CASES.

Mr; William E. éoléy, Depuéy Director, AdminiStratiéé;;
Office of the United States Courts, reported that armodéi‘p;an
had been approved by the Committee on the Admipistr§ti9n’of;the
Criminal Laws and had been circulated by the Administraﬁiféz}
Office to all federal judges and clerks. 5udge Gesell exéiésr

L

concern that the plan as circulated by the Administrative Off

=2

would have a negative cifect upon districts which wore in the

-

proceoss of oroparing plarag tailored to thoir particular circur




‘Mr. Carl Imlay, who had attended the San Francisco meetiﬁgjéég

- preparing their indivi

stances and might discogragc uscful innovations. Judge WQbstc%
commented that the plan was substantially the pilot plan
which he had used for discussion purposes in p¥esenting

the 50(b) Rule to the Fif*h Circuit Judicial Conference. The
theory of the pilot plan was to deal with the requirementsrqf':(
Rule 50(b) both in terms of maximum time limits and in tetmsﬁvﬁ
of special procedures tailored by each district to facilitaté_:
di;position of cases in less time than provided in the maximﬁﬁi
periods. I noted that time limits in the pilot draft deaiiégﬁ
with arraignment, sentencing, etc. had been extended in théi{f
so~called "model plan” and that it would perhaps have beénf?r

more appropriate to leave those times blank to emphasize tﬁef

flexibility of individual plans intended by this Committé@(n

t

which the "model plan" was approved, reported that thefe*ﬁé&

been a diversity of views and that the draft reflccte64§hg£:

time pressurés present in metropolitan arecas.

Judge Nielsen moved and it was duly adopted that the: -

sample}ﬂtaft was a starting point to assist thé/d{strictéiiﬁ1i

%ual plans; that the circulation of the’

1 -

plan should not be considered. a plea for uniformity; and that..

Judge Lumbard should communicate this view to Judye Zirpoli, -

Chaiyman of Lhe Coiv.ittee on Administration of the Criminsd

,,__3_



Judge hlfred Murrah, Director of the Federal Judicial Cen;
ter, and Mr. Richard Green of the Center reported on the actiV§
ities of the Center in furtherance of reducing delay in crimioél
cases. Judge Murrah noted that there had been three meetingé g
with the metropolitan judges. Mr. Green repo;ted on a studonf

causes of delay in the twenty largest districts. The study'

’

included a survey of erenaltures of t1me in varlous courts,

with the greatest time being spent at the pretrtal stage. :Stﬁdlﬂ

=

of methods to shorten the time from plea to sentence had beeﬁ‘
made without any real conclusions. The Center is also work:'g
with the metropolitan districts to find ways to reduce the ‘volum

of motlons. Research indicated that dlscovery accounued for'

thirty per cent of all motions filed. Some districts repbtﬁéq;

disclosure of §3500 material. Proposals are under considéragi
for preparation and 1nspect10n of presentcnce report at an
earlier stage. Mr. Green distributed a set of statlatlcs sum

marizing the findings of the Center. 1In reply to a questibﬁ’

proposed redraft of Rule 16 dealing with discovery without
motion, as well as the new procedures proposed for advance viez

of presentence reports ander anended Rule 32. JAG ayreed




that the Center should be kept advised of rule changes and

additions being vwroposed by the Advisory Committee.

- Judge Johnson requested the Judicial Center to consider

neans to avoid the delay causcd by late filing of competehéy;’

motions.

II1

. . REPORT ON RULES APPROVED BY THE STANDING COMMITTEE BUT

NOT FORVARDED TO THE JUDICIAL CONFERENCE OF THE UNITED_STAT&S:

(7)

Professor Remington

classification for discussion

"the Standing Committee: those in catcgoryv(Bf/inclyde%fegué

for reconsideration, although previously apprbved byftﬁgiéb’é

fication - was not approved by the Standing (bmmitte

.

e and wa

returned to this Committce

rules in category (E) were

Conference, subject to final approval of language and Advisory

Committes notoegs.



- (B)  Reconsideration (at the request of the Committee) .

Rule 11 - Pleas. Professor Remington stated that theipﬁié

did not require that the court ascertain that a factual basi¥
existed for a plea of nolo contendere, reflecting the oppdsiﬁié
of the anti-trust bar in view of the implications of suchﬁdfs{

closures and findings in future civil litigation. After dié-

cussion of the plea agreement sections, it was determined that

subparagrzph (e) (1) meant only an agrcement to recpmmgndiféﬁd
that it extcended to recommending probation as well as:sgﬁfgnq1n
'Thereforé, no changes vere necessary. On Judge Hoffman!$€féé

‘ mendatlon, the Committee voted to amend subparagraph (e)(2):b

strlklng the word “recelpt" in the next to last line of such
f}subparagraph and inserting the word "consideration" [See,

Append;x l]

A suggestlon to incorporate a clause deallng w1th avp,eA

:Court. The advisability of taklng pleas under oath was:dis

w1th no action reque ted. A recent Ninth Circuit panel epiﬁiﬁ
3; f;r‘nOt identified by citation, which makes a distinction bétWééna

sworn and unswvorn testimony, was suggested for inclusion in ¢

‘Advisory Committes notes.




Rule 12.1 - Notice of alihi. Approved without change.

Rule 12.2 - Notice of insanity. The rule was approved

without change. However, a change in the title to.encompassrmo
than insanity was felt desirable, such as "notice of defense -
based on mental condition." Professor Remington was requested.

to develop such change through the Editorial Committece prior,:

to October 2nd.

Rule 15 - Depositions. Approved without change.

Rule 17 - Subpocna. Approved without change.

Rule 32 - Sentence and judgment. Professor'Remingtonf;e

that suchrofficers could not be compelled, except by the court

‘,to dlsclose prosentence reports ercept in accordance wlthgthe
;:rule, After discussion, it was concluded that the change:ua-
u;inot warranted, and the rule was approved wlthout change.
The Cormittee adooted Judge'ﬂoffnan's motion to amend_
32(c)(1) -by inserting in the sccond. paragraph theroof aftnl
the word "report" the words. "at any time" and deletingfthei

balance of the sentence. [See Appendix 2]

Appcllate Rule 9 - Release in criminal cases. The'Ccmﬁitt_
: fdl scussed the need for clarification of subparagraph (d) déaif'
{:ing vith preparation of transcripts, in connection with

ing in forma paupoeris, both to align :azagf -

e




closely with the Crininal Justice Act and to recognize tﬁat $o§e
defendants are already proceeding in forma pauperis and~other$;
are seeking that classification for the first time uponlappeeir
The Committee voted to delete the proposed amendment to s
paragraph (d) and substitute therefor the following:

". . . has been granted leave to proceed under the

Criminal Justice Act"

to new Rule 46 (c). [See Appendix 3]

Appellate Rule 10 - The record on‘agpeal For reaoonof

appllcable to Appellate Rule 9, the Commlttee voted to amnnd

:;i the final clause in suoparagrdph (b) referrlng to ih’fdrmq

pauperls" to read:
*"; . "« unless the appellant has been granted leave to
proceed on appeal under the Cr1m1nal Justice’ Act.
[See Appendix 4] h

Conference for further clarification, calling particular attent:

to the natter of setting hond by the local magistrate after.

bond had been originally fixed by the district court in which




the offense vwas alleged to have been committed; and also the -

ation. Judge Gesell expressed his opposition to dttemptihg th

warrants. Following discussion, it was voted to pass the matte

to the next meeting of the Committee.

This rule was reconsidered in its entirety and certain: 1lan

‘guage modifications were adopted, followiﬂg»a'reportlby; dg
Gesell on operation in the District of Colhmbia'undé:‘théjég
317' called "Adams order". Judge Gesell stated that‘*'  istrict

Court of the District of Columbia receives from

problems presentced. 1In situationsAwhere'a defendant iéfr‘%‘

‘exculpation, gencrally while under arrest and under suspicic

issuing on less than (“"almost"”) probable cause.

These are

)

being handled on an ad hoc basis with the court favoring an-

w

application by the Unitaed States attorney supportoed by a searoh



It was suggested, but no action taken thercon, that sub-

ing aid of process. Professor Vorenberg asked for a provision

that pcrsons subjected to Rule 41l.1 not be 1ntcrrogated, 1n

to the station house for interrogation. No action was,taken

on this request. Judge Hoffman stated that he/felt thef”

“»‘notes. Item amendments vere adopted as follows**i

ment® the words "or any defendant”.

- (a) (3) (ii) amended by inserting aftér the,ﬁotd;ﬁéﬁfldg

'thé words "may have"

(a)'é) amended by substitutingrfdr orcer 11n liné 2‘
) wordsj"and comply with", and to amend the caption to;téé@‘
l/{"féilure to appear and obey“ | L
(b) amended to inseft "attorney for" befoféthérﬁérq
f;"the person'arrcsted;. | |

At the suggestion of Judge Robb, the‘referqnééfgbfgéy §49
VZ;"E}QRO” on pagc 2 of the Advisory Committee noc0"w;s?:
VIf'crxr those changns see I\,gvp'::xi‘:li:‘: '5] |

01 diccussion of the amoended rule, Jdwdge




the lack of opportunity for a person subjected to the rule to
raise constitutional objections to the court order. The_majér;
ity felt that the new rule was analogous.to scarch warrantipr033
cedures, where use could be lihited in the event the takfngf:
proved invalid. The rule, amended as above, was adopted. Jﬁdbf

McCree voted in opposition thereto on constitutional grqundsg/

(E)

in omnibus proceedlngs. It was the view of the Comnltteefthg

REPORT OF RULF PROPOSALS APPROVED FOR CIRPULATIOV BY ThD

ADVISORY COAMITT L AT ITS JANUARY, 1972 MEE TINJ.V

Rule 6 - The grand jury. Approvéd in present fbrm.ji¥;

Rule 11 - Plecas. Mr. Harold Koffsky of the Départméﬁﬁ?pi

“Justice objected to court accepting a plea to a lessor
offense over the objection of the government, as an encroachmer
on tho rTnnemntts proseocutive diseretion. Judyge GesalX rain

-11-~




included offense within the meaning of the rule, hut the Com-. .

mittee agreed with Judge Johnson that the Committee should nqtf

.

attempt to decide substantive questions. The rule was approved

in its present form.

Rule 24 - Trial jurors. The Committee voted to approvei

the August 28, 1972 redraft incorporating the words "is f¢uﬁ§'

to be" in connection with disability of jurors. - Judge,dohﬁgbﬁ
stated that the sequestcred.alternate jurors should be t§1d3

never to deliberate, and the Committee approved iné@rpotaﬁiﬁg

'this in an Advisory note. - In order to deal with a p0551b1c

reductlon of alternatec jurors at the conclu51on of the tr1a1,

j'pendlng dellberatlono, an amendment was approved 1nsert1ng afte

i-;the word "but" on the top line of page 2 the worda ’éﬁdh}nﬁmben

" as the court shall determine in its discretion”. [Séé”hbpgﬁﬁ

6

‘An amendment to the Advisory note to inco#poratefavailablé

.:iexperienceAin state courts was approved.

‘The refétencéit@;ﬂoubt

as to constitutionality of the provision was reférred’ﬁéfﬁﬁe

- ‘reporter for more positive revision.

Professor Remington stated that the Committez on Criminal

Procedure had suggested a note to Rule 24(b) to the cffect tha



"éontiuucd provision for pcrcmbtory challenges vhere the
cffense charged is punishable by death is to provide for
the cventuality of legislati?n which imposes the death
penaliy and can pass constitutional scrutiny,”

which was approved for inclusion.

Rulce 35 - Correction or reduction of sentence. The rule

and Advisory note wexc approved following deletion from the
Advisory note'of the sentence on page 5 reading, "The choicem
of two vears represents a compromise." [See Appendix 7]

"It was noted, in response to a quéétion, thaﬁ pagé 13“é£.£5e;?

Advisory Cormittee note exprossly states that the rule doeS}"

not impose a duty on the sentencing judge to notify the défeddant

of his right to move for reduction or review of sentence. -

Rule 40.1 - Removal from state court. The gule‘ﬁag ép?ééﬁ
in its present form. It was noted that Judge Haynesworﬁhfﬁéé
sugaested that the rule make it explicit that removal Qagfiég
effcctive until the entry of the ordér;' The Committeé‘coﬁéiuqe

7 that the rule was sufficient in this respect as raftcé.;i
 noté might well contrast the criminzl removal procedurs wit:i
éivil roemoval proccdure.

Rula 41 - Scarch and seizuve. The thrust on th2 issus

of practicality under (¢) (2) was revised by amending the

a0

practical to do so" Lo read




be recorded unless it is impractical to do so". Sece Appendix

8} As amended, the rule was again approved.,

HABEAS CORPUS RULES.

Professor Remington expressed concern about the provisions

of habeas corpus rule 12 which appeared to require the appli-
cation of Federal Rules of vivil Procedure. Rule 12 was amended
to read as follows:
“The Federal Rules of Civil Procedure, to the extent
that they are not inconsistent with these rules, may
be applied where appropriate to petitions filed under

these rules." [Sec Appendix 9]

The reporter was directed to add a companion note.

Rule 2 - Petition. A new last sentence was added to para-

graph (e) as follows:

“The clerk shall retain one copy.” [See Appendix 10f :

Rule 9 - Laches; successive petitions. A lively discussion:-

centered upon shifting the burden to show no prejudice to thel‘f

defendant, as suggested by Justice Cutter. The proposed laﬂgqage

' revisions were tendered for recopying and thereafter reconsidered.

- A proposal to create a presumption of prejudice to the state

after five years was therecafter suggested, the eract language
Dditorial Committee. Judge Johnson expressed
encroachoed upon subsianiive aguastion

-14~
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set of rules to cover §2255 applications which would be sub-

decidad by the circuits. Judge Maris statéd that he thought
the proposal would assist in making the circuits uniforn.
Finally, a change in title, to avoid the traditional conno-
tation of "laches" as a defense vchicle was approved. The
amended motion, subject to final revision by the Editorial
Committec, was approved. [For draft of Rule 9 as believed to
be finally approved and referred to the Editorial Committee,
see Appendix 11.]

Professor Remington was requested to prepare a companion

stantially the same except as to exhaustion and other technical

variances, both rules to go in the same pamphlet for circulation

VI

REPORT ON FEDLRAL PEHNAL LAY.

presented a rcport on the proposed reform of the Federal Penal:

Law and presented a proposal for a cboberative effort between“”

Blakey stated that the Judicisry Comnittee staff had under con-
sideration a tri-part integrated code. Title 1 would be the
revisced criminal code incorporating the substantive provisions

found substauntially in 18 U.S.C. Title 2 would bhe o ro-enachn

PPN



of Lho currert Federal Rules of Criminal Procedure together with-

certain procedural statutes which could more properly be dealt N
with as rules, such as the Jends Act statute. A third title L

would incorporate the proposed Federal Code of Evidence. The
rules title would provide for subsequent amendment in the same

manner as povided for the current rules. Mr. Blakey observed

{

that there was great difficulty in dealing with small changes -~ B

in the Congress, but that procedural rule changes could be handle

through the Supreme Court, as in the past. A salutary purpose -
of the tri-part code would be the logical integration of the
substantive provisions, the rules, and the evidentiary rules.

Mr. Blakey proposed that foxr one unique point in time

véhe%
- -Advisory Committee be authorized to coébérate with the Judici;?y:
Committces of the Senate and the liouse to develop the first c?dr
A discussion of the prcpriety of such cooperation followein}iA
Judage Maris observed that Congress has not previously suggeé;éd
a positive approach with the courts on rule making procedurési
and that this mighé be a uniqﬁé oéportunity. Oon motion of Jﬁdéé
Hof fman, dul; seconded, it was resolved by a vote of 9-3 thatif
Judge Haris be requested to obtain approval from the Standing.a
Cormmibtee and the Judicial Conference for the Rdvisory Committ_f
to coopcrate with the Judiciary Committees of the Scenate and |

. - ~ ST T TP A BT e T - —y ey o -
et of oy Lot ey, Ga coeodural aspoecis

rPenal Lol




VII

REPORY ON THE MAGISTRATES' RULLS.

» .

Mr. Joe Spaniol reported that statistics on the first full

year had been completed June 30th and reflected 236,000 items

a

of business completed by the magistrates. 81 full-time magisty
handled two-thirds of all matters and 234 part-time magistratgé

handled the balance. Mr. Spaniol noted some of the ways in wh

magistrates were providing useful assistance and relief to the

district judges, including conducting omnibus hearings, Rule 20
transfers, some handling of criminal calendars and some Rule ?

48 (b) dismissals.

Judge Hoffman criticized giving all persons free copies

of transcripts, which is apparently the effect being given ‘to:

the rules.

‘Mr. spaniol cqmmenﬁéd”hpoé magistrate Rule 4. 1In itsipfe
form, a bench warrant ma§ issue for failure to appear fo; heéz; g
If the application .rests upon a citation, the officer mus£<55@/
in and swear to it before the magistrate can issué the bendﬂ:

warrant.

On moticn of Judge Hoffman, it was voted that the magis:i

—trates and district judges be circulated for suggested changes
\ :
and thatbt these suggesiions be referred to Mr. Erdahl and thoro-

LR L A )




of practices in the magistrate courts.

VIII

NEW RULE PROPOSALS.

(A) Rule 6(e) - Recording of grand jury proceedings;JG

Consideration was given to Judge Smith's minority rep@f
opposing the majority report of the subcommittee consistihgi
of Judges Gesell and Smith and Mr. Ball. It was generéliﬁi
agreed that such recordings, if required, should not bé{#sef
to attack probable cause. At the same éime, several me@ﬁéﬁ’
rthe Committee expressed a desire not to impose a new~burégp 1E

trial judge to read all grand jury testimony. Professdf?ﬁem; Q;

Judae Webster suggested that mandatory transcription might b
f G < I $)

S50

stop in the cpposile d ircecticn from the Rule 50(x) goal of

-18-..




trials. Judge Hielsan 1ndlcatcd recordings had proved less
satisfactory as a substitute for court reporters. Justice
Cutter suggested that the matter was the subject of possible
legislation and that the matter might well be referred to a
Congressional Committee. The number of grand jurors came int@f’
discussion with substantial sentiment for reducing the maximq@l
minimum and number required to indict. These are incorporatég;
by statute in Title 18, §3321 and would require a statutory

amendment.

Following discussi

ion, it was voted to amend Rule 6 (e) sé‘

7;5 to provide_that disclosure of grand jury testimony shogl@J?
not be used for the purpose of testing probhable causg, and that
defendan£ s "rlght" to nrepﬁre a tranfcrlpt ahould ge éhangéd
to defendant's "privilege". [See Appendix 12]

(B) Rule 20 - Transfer from the district for plea and

sentence.

The Committee considered the written suggestion okaudge€

'Real that the rule be amended to permit oral trananls sion of
information nccessary teo authorize a local plea. Judac hlc1ah
reported on the proposal. lie stated that Rule 20 pleas can be-
consumrated in three to four days by ordinurv mail if the Unitgi
- States Attornoy will aét promptly. Mr. Harold Xoff{sky noted |

a nmenucsd o prolles.  Judgn

~19-




90

of the view that “"written approval" could be achieved on

devices without change in the rule.

draft of Rule 20 had previously been approved by the Standing

It was voted to make no.’

Committee without request for change.

further change in the rule, but to incorporate a note to show th“
possibility of broader application; and at the same time, warn

that forum shopping is protected by requiring the consent of

the United States Attorney. A change in the consent form may b

necessary. Judge Nielsen will cummunicate these views to Judge

Beal.

(C) Rule 23(c) - Trial without jury.

The proposed rule changed the existing rule by mandati@ég

with reference to the duty to f£ind facts spec1ally. This wa

adopted. It was the view of the members of the Commlttee tha

at any time prior to final judgment or denial of motionjfof netv

trial. Rule 23, as amended, was unaninously approved. [See .

Appendix 13]

(D) Rute 43 - Presence of the defendant.

e e e

_ Professor Remington stated that the proposed addition vould



disruption is now in process. Judge Gesell noted a practical

problem.generated by local court rules requiring evidence of

diligent efforts to locate the defendant. Judge Johnson
observed that failure to look for the defendant was not a real . -
problem because the ultimate question is whether the defendant -

did or did not voluntarily absent himself. On motion of Jﬁdge

the continued presence of the defendant upon grounds set forthf{

therein was approved.

MISCELLANEQUS.

with construction of present criminal statites, as well as on.

court instructions. He also discussed efforts being made‘fo;:é

the volume of cases on appeal.

Judge Lumbard appointed an Editorial Committee, consisting-
of P g-

of Judges Lioffman and Webster and Professor Remington, with

instructions to mceet to.put he changes and modifications in

final sbane Jo- oniaaissio» te the Standing Comnitto2 prior to



X ;.nw?
S

er 2, 1972,

Octobh

’

00 P.M., Septcmber 8

journed at 3:

The meeting was ad

1972.



