DRAFT -

MINUTES OF

ADVISORY CONMITTIZ Ol RULES O EVIDENCE
HERTING OI 1ARCH 2, 3, and 4, 1967

The eighth meeting of the Advisory Committee on Rules:
of Zvidence was convened in the ground floor conference
room of the Supreme Court Bullding on Thursday, March 2, 1967
at 9:12 a.,m, and was adjournoed on Saturday, March 4, 1967

at 1:05 p.n, The followinzg mombers were present:

Albert B, Jenner, Jr., Chairman

David Borgeyx -
Hicks Epton

Robert 5, Drdahl

Joa Ewing Rates

Thouwas ¥, Greozn

Egbexrt L. Ezyveood

Charies W, Joiner (Able to attend first day only)
Franl G. hulchie (" " 1 "

Simon 5. Soboloiff

Craig Spangeanberg (Unable to attend first day)
Rohert Van Pelt

Jack B, VYszinstein

EBdward B, Willians

Edvard W. Cleary, Reporter

Mz, Herman ¥. Selvin was unable to at*tend. Honcrable Albert
B. Maris, Chairman of the standing Committee, was in attendance
during the entire meeting.

Judge Maris was acting Chairman until noon of the first

day, because Mr, Jenaer had bzen delayed,
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PROPOSED RULE OF RVIDEICE 5-11 - STCRET OF STATE

Professor Cleary read the proposed rule, There was a
general discussion on whether press release material which
has not been officially disclosed were still considered to
be secret, and the consensus was that it is., Dean Joiner .
moved that the proposed language be approved. Judge Istes
seconded the motion, Further discussion ensued, Mr, Epton
said he would use the words "A 'secret of state'! is one that
has not been officially disclosed."” The discussion carried
into subsection (b) and Judge Sobeloff suggested that the
words "only after a showing to the satisfaction of the Judge
that there is reasonable danger" be used in lieu of "upon a
showing of"., Mr, Bergéi suggested deletion of "information
not open or theretofore cfficially disclosed to the public"
and substitution of "one", in subsection (a). There was
digeussion along the lines of the need of delineating in
lines 4 and 5, and a fow language change suggestions, such
as charging "involving® to "concerning™ and '"public security"
to "national security". These were agreed to. There was
extensive discussion on the broad interpretations which could
be given to "national security". Dean Joiner moved that the
last four lines of (a) read as: "national defense or the
international relations of the Unlted States." Judge Estes
geconded, After a bricf discussion, a vote wasg taken on Dean

Joiner's motion. FAVCRID - 83 OPDOSED « 2, MOTION VAS CARRIED.
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Following an exhaustive discussion concerning whether or not
information is to be considered secret when, although it

has been vublished in news spapers throughout the country,
there has been no official disclosure, a vote was taken on
Mr, Berger's motion to striloe the wprds "information not open
or therctofore officinily disclosed to the public,."
FAVORED = 2; OPPOSIED « 9. 10TION WAS 105T. Professor g

Weinsteln moved for approval of (a) as amoended, Judge Van Pelt

Seconded. FAVORED UNANILOUSLY to have subsection (a) read:-
; "A 'secret of state® is information not open or theretofore
officially disclosed to the public concerning the national

defense or the international relations of the United States
[Recess - 11:00 a,m. to 11:25 a.m,]

(b) General rule of privilege

Professor Cleary recad his ccmaent on subsection (b).
Pro;es"or Weinstein feolt that the proposed wording "any person
fron giving" night be a viclation of the freedom of speech,

He felt that it made the rule one of substance rather than
one dealing with evidence., I, Raichle shared that view,
Professor Weinstein felt that it is the privilege of the
Govermuent to prevent a rerson from being compelled to give
evidence, but it is not tho privilege to prevent the person
from giving the evidence when he wants to., During the
discussion that followed, the reporter said that he had

/ decided to take "compuXion of" out of line 9 This was agreeable,
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Professor Weinstein suggested that "being compelled to give"
be substituted for "givimg" in line 8, Thore was a general
discussion concerning the riving of evidence, when the
Covernment is a pariy to the case, and the general giving e
of ovidence in civil cascs, where the Government is not a
party but ohjects to evideace being given. MNr. Williams nmoved

that 5-11(b) be amended, in line 9, after the word "danger”,

5 by the addition of the words "which at the request of the

i Goverpment may be made in camsra," He felt, however, that

. he wording was faulty. There was further discussion on
hearinzs, The sense of lr, Villiams' motion was agreed upon.
Profeszor Cleary offcred the wording as: '"Upon the request of

the Government the hearinz upon the claim of privilege may be

in comera.” Iir. Williaws zeccepted the reporter's proposed
wording. During a discussion coacerning Eg.camera proceédings

in gencral, Judge lMaris read Rule 1Ge of the Federal Rules of
Oriminal Drocedure, DProfessor Cleary suggested that the
Committee consider abandoning the proposed amendments in the
forms in which they had been suggested and approve the subsection
4n ito present language, subject to striking out “"compulsion oif"
in line 9, with the understanding that Crinminal Rule lée,
appropriately adapted, weuld be incorporated in the next draft

of the rule. Ur., Jenner said that he understood it to ne the
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sense of the Committec that the district Jjudge be afforded
the discretions, along the lines of the Federal Criminal Rule
and incorporating also that the showing may be made in camera,
It was agreed that a state secret should not be disclosed and
szaled,
[Lunch from 1:02 p.u. to 2:10 p.nu,] ~

Mr, Jenner informed the Commitice that he had advised
Chiel Justice Warren scveral weeks ago that the objective'J
of the Comnittee is {to sulmit to the standing Committee a

diraft of the rules in the sumner of 1968,

Mr, Jenner stated that the chair would assume that (b)
had been approved as a Zlrst round approval - the editing which

wasg done plus direction to the reporter to prepare.’ a provision

e in (b) to give the district court judge discretion somewhat
~along the lines of the Criminal Rule [FRCrP 16e] to protect
the secret and to hold the kearing in private on a showing of

reasonable danger.

(c) Vho may clain,

Professor Cleary read his coumment to the subsection. He
expilained that in line 16 of the subsection the words "stay
further proceedings and" should be stricken, Dean Joiner
moved that (¢) be approved as amended by the reporter.

UNANILOUS APPROVAL.
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(d) Effect of'éustaining clainm, -

Profesacor Cleary read his comment, Dean Joiner suggested
that the language be broadencd. The language which he proposed
| was: "If a claln of privilege for a secret of state is
sustained, the judge shall nmake any further orders which the
interes® of justice reqniée - such as, in the case against
the Govermment, striling the testimony of a witness, declaring

a nistrial, or Zinding agolnst the Government upon aan issue to

which the privileged nattor is material." This gives your

! example in cases where the CGovernment is involved but yet

gives the court power in 2ll caces to deal with this matter az

the interests of justice may require., There was discussion

concexning the Tort Clains Act, Mr. Berger moved that

o subsection (d) of 5-11 be cxtended to cover criminal proceedings
and those civil proccedingo in which the Government is a party
and that the reporter further consider the Tort Claims statute
to sec whether oy not that would inhibit the Committee from
pernitting a rule which would extend 5-~11(d) to all civil
proceedings including thoze in which the Government is a
defendant as well as those in which the Government is a party,
Vote was taken on the moiion, TAVORED UNAWINOUSLY. Dean Joiner
rnoved that the reporter be acled, with regard to his redrafi,
to provide at least that ithe clause '"shall nmake other further
orders which the interesis of Justice require" be applicable
to all procsedings, whother or not the Government is a party,

Y Vote was taken, UNAUZIIOTS ABREOVAL,
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ROPOSED RULTE OF RVIDENCE 5-12, IDENTITY OF INFORMER

Professor Cleary read the proposed rule and comments thereto.
¥r, Willlauws pointed out that abuses of tho privilege granted
under this rule are vawpant., Profeossor Cleary sald that he
thought the safeguards agolinst what Mr, Williams had suggested,
conuioted of not desiroying the privilege but putting im a
provicion which requiros disclosure of the identity of the
informer when it is material., There was oxtensive discussién
on the subkject of professional and confidential informants,
electronic devicos uscd for informatlion, and the propricty

of ueing such devices. 1Iiv. Williams moved that proposed

Rule 5-12 be abolishcd. YVoite was taken. FAVORED ~ 3; OPPOSED - 7.

MOTION TAS LOST,.
%§. Ralchle nmoved that wording of subsection (a) be:
"The Goverument or a Stnte o subdivision thereof has a
priviloze to refuge to disclose the identity of a person who
officer
has furnished to a law enforcenent /Anforration purporting to
revenl the commission ef a crime by another person, if there
is a reaszon to belicve that this would imperil l1life or lindh
of the informant." Tollowing a discussion conceraning the
prokable dangers to ldentified informants, a vote was taken
on Hr. Raichle's motion, UVINAWILDUSLY CPPOSED, MOTION WAS LOST.
Drofessor Weiunstein could sce no renson for the phrase

*hy another person" in line 5 of subsection (a). There were

no objectionz to its koing stricken,

4

”

few the adoption of 5-12(a) as amended,

v

Hr, Hayweed aoved

Vote was taken. FAVORID ~ O3 CU205ED - 2, It now reads:
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"The Governnent or a State or subdivision thercof has a
privilege to refuse to diucicse the identity of a person

who has furnished to a law onforcenent officer information

N 1"
rurporting to reveal the commission of a crime.

() Who may clnin,

There was a short discussion on whether "subdivision v
thereof" refers to just State, and the consensus was that
it deoes, since there are really no subdivisions of the
Unlted States Govermaons,

Judge Van Pelt woved the approval of the subsection,

There wag a discucwion on state and federal prosecutions,
Professor Welnstein sugpostcd the addition of the words "If
the Government deoes not object™ at the beginning of-the
subscetion, After furihor discusslion, I, Jenner stated that
the proposal was that ths thrust of the rule, as far as the
right of asserting the privileze, be limited to the United
States; that the United State

oS

t in asserting it may embrace
2 state informant as well as a ©

s

ederal, This would involve
deletion of "a state or subdivision thereof" in (2) and the
deletion of (b) entirely, Judge Van Pelt asked what was dene
in a2 habeas corpus case in the state of Hebraska when the
state was defending and it was desired to protect the name of
the dofcndant, It was replied that the U. S, Attoraey would

be asked to claim the privilege, Judge Van Pelt stated that

the U. 8. Attoramey was not a pariy, and the Government had
T
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nothing to do with it.
world appear in a haboas cox

on whethor cor not tho W, o,

Jadge Van Pelt asked if the

or subdivigsion therecf 4o o

sentence of (h), would Lelp

Lvidence Rule 5-12, Jor

s
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Unifovn Rule 36, There w

Woilnsteln moved that in line

be added at the beginning of
Government objects', Judze

Vote viag taken, UHANIIOUD A
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person' at the end of the

(c) Ezceptioans,

Professoyr Green sugoost

a5 it is innccurate, and tha

o
y

to the rule - but rather go

to the rule, Mr, Berger

foy i iad
el

Dizelosure; changing (2) to

changing (3) to (). Tha

al,
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that Uniform Rule 86 bo used

Jenner said the attorney general
pus case, There was a discussion
Attorney could claim the privilege,
addition of the words "if a State
party to the action', to the sccond
the

problem, Judge Estes suggested

substitute for proposed

o}

as

acr explainced the provisions of

a short discussion, and Professor
O of subsection (b), the following

he sentence: "Unless the

<

ags eatisfied with that motion,

PPOOVAL, v, Jenner stated

ection () remained as previously voted on - as proposed

vith the deletion of Yby another

"5

ntence

ed that the title be changed,

t (2) and (3) are not exceptions
off on a tangont and are additions
sested making (e¢) Voluntary

(d) Informecr a material witness,

foe
<

T3 viere no objections to those
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(c) Vol cary Disclosd&e

In answer to questions on wording used, Professor Cleary

read his comment. There was exiensive discussion oa the
informer being allowed to disclose his identity. Professor
Cleary suggested the addition of the words "or if the
informer is called as a witness by the Government'" at the
end of (¢c). Professor Green thought that went too far.

Mr. Berger thought it was too narrow. [e suggested that it

be

"or if the informer appears as a witness." Mr., Epton g
stated that he supported the motion to approve (¢c) and leave

the problem of language to the reporter. He would like to have
the thrust of the rule be that "No privilege exists under this
rulé if the informer becones a witness or his identity or
interest has been disclos2d by outsiders by the holder of

the privilege or by the informer." A vote was taken on Mr.
Berger's motion to amend Professor Cleary's amendment, at the

end of line 16, by making the addition of the words omly read:
"or if the informer appears as a witnesz", FAVORED-8; OPPOSED-3.
FOTION WAS CARRIED. Mr. Williams moved for approval of subsection
(¢) as amended. UNANILOUS APPROVAL. It reads: "No privilege
exists under this rule if the identity of the informer or his
interest in the subject matter of his communication has been
disclosed by the holder of the privilege or by the informer's

owvn action, or if the informer appears as a witness."”
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[At this Point, a meeting was tentatively scheduled
for Thursday, Friday, and Saturday, May 25, 26, and 27. See

later action on this. ]

Neeting was adjourned at 5:05 p.n,
It was resumed on Friday at 9:20 a.n,

Judge Maris presided at the ovdening of the meeting, as

Mr. Jenner was detained,

5-12(d) Informer u material witness,

Professor Weinstein Suggested the addition of "or the
Judge shall make any further order" after the word "dismissed",
The Principle Suggested by the addition was voted on - language
left to the reporter. UNANILOUS APPROVAL of principile.

{e) Probable Czuse for Search.

Professor Cleary said that fundamentally in talking
about search and Seizure cases, if the search is made pursuant
to a search warrant then an affidavit is required; if there is
No search warrant, the lezality of arrest deternmines legality
of the search. Mr. Erdahl related facts of the Rugendorsf
case, in which the attorney strenuously insisted that he
needed the name of the informant to determine the integrity of
the affidavit. The court assumed, for the purposes of decision,
that the integrity of the affidavit may be attacked, but it
said "We are of the opinion that even S0, this search warrant

is valid." It upheld the trial court not only in refusing
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disclosure of the identity of the informant but in
disallowing questions as to the time and place of the
conversation bet%éen Agent loore and the informant, because
that night have lead to disclosure of the identity in an
indirect way. Mr. Erdahl said that it seemed to him that -
the basis of the decision was that in the attorney's attackv’
upon the integrity of the affidavit he had not made a
sufficient showing of lack of integrity justifying withdrawing -
the privilege of non-disclosure of the informant. It was
gsomewhat like the rule of Roviaro - the defendant must by his
own devices make some reasonable showing indicating lack of
integrity ;n an affidavit, a lack of truthfulness in the
information, before he is entitled to disclosure of the identity
of the informant.

Mr. Williams, directing his comments to Mr. Erdahl, said
he suggested that wheﬂ it is brought to the attention of the
Supreme Court that, in the lexicon of the FBI for the past
decade, the term "confidential informant” contains within its
purview wiretaps and electronic eavesdropping devices which
violate Section 605 of the Fourth Amendment, they are going
to take a long new look at this problem. 1If, he said, Mr. Echols
had attacked the search warrant not on tbe basis of the integrity

of the source but on the basis of the competency of the source,

it might be a very differcnt ball game. Kr. Williams felt that
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unless this rule [5-12(e)] is kept, then 2ll the abuses

.

to which the term “confid

subjected in the pact ten

"

ential informant" has been

years are going to be wide open

for continuation and the vhole problem of the confidentiszlity

of the infornant is golny
digcuszion on wiretanping

Weinstein said he was nob

t
to plague, There was further

end informants. Professor

cure of what the decision [Rugendors]

means, e said it may woll mean that one could not go behind
an affidavit or other imforwmaticn indicating a reasonable basis
for [did not finish senience]., ¥r. Evdahl said it meant

that you cannot go fishiug., Professor Veinstein said that
if that is what it means then 1t vfould not become relevant
to find out the informant's nanme, because it would not make

any difference at this ctage., He would strike (e) completely

and add after "innocence” in line 3, p. 107, the following

language: Yor the legoliiy of the method of obtaining evidence,"
After further discussion, Profeszor Veinstein moved to strike
proposed (e) and to add in subsection €u), at line 3 on page 107,
after the word "innocence" the following: "or the legality of
the method of obtaining evidence", Mr, Hayweod seconded the
notion. Hr. Williawme sugsested an amendment - the elimination

of the word "substantial™ in first line - and Professor Weinstein

and Mr, Haywood accepted it, There was a brief discussion on

—-

"probability”, Profescor jieinstein moved that the word

"reagonable" be substituted for "substantial". A vote was

vicinstein's motion to substitute

L

talken first on Profoszor
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"peasonable” for "substantial'., FAVORED - 10; OPPOSED - 1,
MOTION VAS CARRIED, Then a vote was taken on Professor
Veingtein's motion to strike (¢) and to add, after the
werd "innoceuce" in line 3,79. 167, the follbwing:
Yior the legality of the ncthod of obtaining evidence".
TAVORID -~ G; OPPOSTD ~ 4, NOTION WAS CARRIZED. Subsection ()
reads: "Informer a matorinl witness., If the circumstances.
indicote a reasonable probability in a criminal case that
an informer can give naitcrlal testimony on the issue of gullt
ox innocence or the locality of the method of obtaining
evidence and an election i3 made not to disclose his identity,
the charge shall be dimuaissed or the judge shall make any
further order when the interestis of justice so require,"
[Profcssor Veinstein sald reporter could make any necessary
language changes, ]

[Rccess held from 10:55 a.m, to 11:15 a.m,]
PRO2CSCD RULE OF EVIRENCH 5-13, WAIVER DY PREVIOUS DISCLOSURE

Professor Cleary xoad the proposed rule and comment thereto,
M», Bexger moved to strike "without ccercion” in line 5 and
substitute "woluntarily", UNANILNOUSLY FAVORED. Mr, Epton
moved that the reporter be instructed to redraft the proposed
rule to show that predecessor means of the Government, After
a chort discussion, Profcggsor Weinstein moved that the rule
be approved as nodiflied, Iy, Epton suggested the addition,

at the end of the subsecﬁioﬁ; of "The privilege may be waived
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by the Government of state by any person who could have
invoked it." There was extensive discussion on whether
or not the court may or wouldcfafnqthe privilege on its
own nmotion. MNr. Jenner stated that the matter before the
Committee was on the motion to approve 5-13 as amended and
with respect also on the standing of directions to the -t
reporter to make some modifications in the rule. Vote was ¥ |
taken. UNANIMOUSLY FAVORED.

PROPOSED RULE OF EVIDENCE 5-14, INADMISSIBILITY OF PRIVILEGED
MATTER DISCLOSED UNDIR COIMRPULSION

Professor Cleary read the proposed rule. Judge Estes moved

for its adoption., UNANINOUSLY APPROVED.

PROPOSED RULE OF EVIDENCE 5-~15, COIRMENT UPON AND INFERENCES FROH
S EXERCISE OF PRIVILEGE,

Professor Cleary read the moposed rule and comment thereto. ji

(a) Comment or inferences not permitted.

Judge Estes felt that there should not be a word about
instruction in this rule. After a discussion, which dealt
mainly with subsection (c¢), Mr. Williams suggested that in
subsection (a), the word “adverse'" be added before the w;rd
"comment" in line 5. There was a discusgion on comments in
general. Hr, Williams withdrew his motion. Mr. Epton moved

to strike out the words "by the judge or by counsel" in lines

5 and 6. TFAVORED ~ 6; OPPOSED - 3. MOTION WAS CARRIED.

[Mr. Erdahl out of roon.]
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Professor Cleary asked if the Committee thought that

the words "or argument” after. the word "comment" in line 5

would add anything. Ir. Haywocd moved that the words be added.
Judge Estes seconded. FAVCORED ~ 8; OPPOSED - 1. One member
did not vote. Professor Weinstein said it was certainly
arguable whether or not a privilege should be exercised. g
r. Spangenberz moved for reconsiderétion of the motion just
carried. FAVORED UNANIMCUSLY. MNr. Haywood moved for
reconsideration of the motion to strike the words "by the

Judge or by counsel"”., It was seconded. UNANIMOUS APPROVAL.
Mr. Williams moved that (a) be adopted as drafted by the
reporter. FAVORED - 9; OPPOSED - 1. HMOTION WAS CARRIED.

lir. Spangenberg moved that the word "adverse" be inserted
before "comment" in line 5. TFAVORED - 5; OPPOSED - 6. MOTION
WAS LOST, Subsection (a) as approved reads: "The exercise of a

privilege, whether in the present proceeding or upon a prior

cccasion, is not a proper subject of comment by the judge or
by counsel, and no inference may be drawn therefrom."”
[Lunch pericd - 1:00 p.m. to 2:10 p.nm.]

(b) Claiming privilege outside presence of jury.

Professor Cleary read his comment to the proposed rule.

Mr, Haywood moved for the adoption of the rule. UNANIMOUS APPROVAL.




(c) Jury instruction.

Mr, Berger noved for the adoption of the proposed rule,

Judge Sobeleff suggested wording as: "If a defendant indlcates

a prefercence againct the giving of the instruction it shall-

not be given, However, in a joint trial of two or nore

defendanis, who have not talken the stand, if the 1nstructipn
. is requestcd by any one of then, instruction shall be givéﬁ."

Er, Berger stated that thig language was not needed, because

| it 15 covered in (a). After short discussion, Mr, Spangenberg
woved that "any" be substituted for "av in line 11, Mr, Berger

seconded, FAVORID - UHANILOUSLY. IiCTICH WAS CARRIED.

udge IEstes moved that vords "exercising a privilege" be
substituted for "against vhom a Jury may draw an adverse

inference therefronm", Yoliowing a short discussion, a vote

- Wwas taken on Judge Zstes' motion, FAVORED - 0, OPPOSID UHANIMOUSﬁf &

NOTION VAS LOST. i :
Mr. Spangenberg moved that "no inference may be drawn

thereirom" be added at tho ond of line 14, Professor Cleary
suggested amending the lanzuage to read: "Upon request, any.
party against vwhom a jury may draw an adverse inference from
a clain of privilege is oniitled to an instruction that
po inference may bo drawn taerefrom,” Voite was taken on that :

arendizent. FAVORED -~ UNANINOUSLY. FOTION WAS CARRIED. : 7
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Judge Sobeloff noved that as a goneral{gatter of policy
if the defendant does not want Jury instructions given the
Judge may not give them. Voie was taken, TFAVORED - 1;
CPPORED - 10, MOTIGH WAS LOST.

livr, Berger moved that cubsection (c) be adopted as anecnded.
FAVORIR - UNANILOUSLY., PFOTION VAS CARRITD,., Subsection (c)
as adopted reads: "Upon roguest, any porty against whom avjury
may draw an adverse infeorence fyom a claim of privilege is
eatitled to an instruciicn that no inference may be drawn

therefrom," ;
DPIORPOSED RULE OF mVILion 16, OVERRULING CLAIM OF PRIVILEGE

A3 LRL
30 L!.‘.’u.u‘L-‘J. %

Professor Cleary rcad the propesed rule and comment thereto,
f o Ipton moved that the rule be approved as drafted,

FAVORED - UNANIVOUSLY, LOWICH WAS CARRIED,

ADVISAPILITY AND ¥ERASIDILITY OF CERTATN OTIER PRIVILEGES

Judge Igtes moved that fhe privilezes mentioned in
Hemorandunm Fo. 11 -~ Part 4, not be adopted as rules.,

Profcssor Cleary gave the background on the Official
Information Privilege. With rogard to exemptions 2, (5), (6),
(7, (o), and (9) listed on p, 153 of Momorandum 11 ~ Part 4

votes were taken on the assuncd mot ions that there be no rules

to cover the exemptiors, UNANI 1)0U5 APPROVAL OF ZACH MOTION,




Professor Cleary explained a few more points covered
ir this section of the liemo, There was a vote taken on the

assumed moticn that there be no evidence rule on the

official information privilege. APPROVED - UNANIMOUSLY.

Prefessor Cleary procceded to give background of the

Jeurnalist's Privilege, MNr. Fpton moved that there be no

~

rule of evidence regording this privilege., UNANIMOUS APPROVAL,

Professor Cleary read the vortion concerning Grand
Jury Proceedings, He stated that the conclusion that ocught
to be drawn is that preseut Rule 6 of FRCrD has been in effect
for quite a long time and the Zvidence Committee should not
ewbark upon moving into the area with rules of evidence,
Aitor a general discuzzicen on grand Jury indictments and
proceedings, Mr, Epton moved that the Evidence Committee have
no rule dealing with grand jury privileges, UNANIMOUS APPROVAL.
Vote was then taken on the motion that the Committee .
have no rule on the Accountant Privilege. UNANIMOUS. APPROVAL.
Mx. Spangenberg moved for the omission of the miscellane&us
privileges listed on p., 171 of Hemorandum No, 11 « Part. 4,
UNANINOUS APPROVAL,

[Recesz from 4:05 p.m. to 4:20 p.m, ]

PROCOSED RULE OF EVIDINICH 6-01, GENERAL RULE OF CONMPETEHCY s o

Professor Cleary read the proposed rule and comment thereto,

He recommended that lack of religious belief, conviction of

crime, connection with the 3iftication a=s » nartvy ar Intovactad

J;;':nal ;’l'no, ){E(?'?
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person, and nmarital disqualification, except to the limited
extent of actions already taken, be not grounds for
disqualification of a witnessz. Vote was taken on the motion.
UNANIMOUS AFPROVAL. It was moved and éeconded that 6-01

be approved. UNANIMOUSLY APPROVED.

NOTE ON PATTERNS AND PRODLELIS OF DEAD MAN'S ACTS v

Professor Cleary states substance of the Note. Throughout
this there was interspersed conversation as to states' statutes
regarding '"dead man's acis", Hr. Jenner stated that the issue
was whether or not the reporter's recommendation that there
be no disqualification cf the witness on the basis of the
so-called "Dead Man's Statute" was acceptable. Professor Cleary
rend pages 38-43 of the Note in subport of his recommendation.
Vote was taken. UNANIIIGUS APPROVAL,

Heeting was adjourned on Friday - 5:03 p.n.
It was resumed on Saturday -~ 9:00 a.m,

PROFPOSED RULE OF EVIDENCE 6-02. GENERAL GROUNDS FOR DISOUALIFICATION

Professor Cleary read the proposed rule and comments thereto.
Professor Green szid he went along with the principle -
stated in (a). Professor Veinstein sazid he prefers to have
the judge make the ruling on every element of credibility.
Judze Van Pelt would like to see (a) couched in the affirmative.
He thinks that the jury should pass on the credibility of the

testimony. Judge laris agreed with Judges Van Pelt and Sobeloff.
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After further discussion, Professor Cleary stated that he
folt that the position taken in subsection (a) is that
the only importance that there is in any preliminary inquiry
as to the qualifications of ihe witness is in the opportunity
which it affords the judge, if conditions seem to require it,
to indoctrinate the witness - to give him a little
dissertation on his duties as a witness. IHe suggested the
possible elimination of subsection (a) and the incorporation
in Rule 6-03 of a provision that the judge may or shall, if
the circumstances indicate the necessity, advise the witness
in appropriate fashion of his obligation to tell the truth.
He then read proposed rule of evidence 6-03 and comment thereto.
Mr. Haywood moved that 6-02(a) be eliminated with the thought
in mind that the subject matter will be included in Evidence
Rule G6-03, There wags a brief discussion on "hearsay". Vote
was taken on Mr. Haywood's motion. UNAKRIMNOUSLY FAVORED.,
HOTION WAS CARRIED.

PROPOSED RULE OF EVIDENCE 6-03. CATH OR AFFIRMATION

Professor Clezary again read thils proposed rule and it
was agrged that language "in accordance with his religious
or et%iéal beliefs" were to be eliminated and the words "with
his ﬁﬁty to do so" would be used in substitution thereof.
Th/ € was a discussion on the requirement of oath taking.

?ﬂége Ested moved that, in line 2, the words "express his

,/burpose 70" be changed to "declare that he will"”, Vote wag
/

/ taken on .ne motion. INIANIIOUS APDROVAL. 'The rule now reads¥

yi.re ¥RO
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"Before testifying, every witness shall be required to
declare that he will testify truthiully, by oath or
afifirwation adulnisterod in a form calculated to awaken his
conscience and improegs hlg mind with his duty to do so."

[It was determinod, at this time, that the dates of
the next meeting will be iy 18, 19, and 20, 1967.]

[Recess fxom 11:03 a,m, t0 11:23 a,n,]

~

PROPOSID BULE OF RVIDITCT 602, CGTEUERAT, GROUNDS FOR DISGUALIFICATION

(h) Lack of personsld hnowvledge

Professor Cleary rcead his comment to the propgsed subsection,
ir, Williams felt that the only application of this rule would
be wvhere a witness is engaging in an inference or speculation
or surmises. This led to a discussion on cases brought up
by Mr. Berger and what actually constitutes hearsay., There
was doubt as to whethzr this rule 1s needed and Mr. Spangenberg
thought that perhaps there spould be a rule which gives the
trial judge the right to oxpunge the evidence or preveant the
evidence, Professor Veinstzsin would 1ike to drop Rule 6-02
completely and amend $6~01 %o read "Every person is competent to
be a witness with respect to any matter about which a reasonable
person might find his testinony credible'except as otherwise
provided in these rules.” Professor Green would change the

subsection and have it read: '"Unless the evidence '.: introduced

vrnRo *1-0
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which may consist of his own testimony 1s sufficient to
support a finding that he has personal knowledge of the
natter; or"., After a very short discussion, Professor Weinstein
moved that subsection (b) ke oaitted., Statements concerning
the elements of compeiecncy were set forth, Professor -
Veinstein felt that this problem could be handled perhaps

by making the language read:; "A person may not testify

with respect to a matiter if the court finds no reasonable
percon to find this testineny credible kecause he could

not have perceived or remombered the matter he testified he
gid perceive or remember or cannot communicate with respect
to the matter.," Profcsscr Clecary felt that the communication
angle is not necessary. Professor Weinstein agreed it could
be dropped. Judge Van Pelt read sections 701 and 702 of

the Califormia Code, 1x, Epton suzgested language as follows:
"Before a witness is aliawed to testify as to a particular
matter it must appear he had personal opportunity to know the
facts that he attempts to relate or that he possesses the
necessary special knowledge, skill, experiernce, training

or cducation, to lend significance to his expert testimony,"

lir, Jenner suggested that, in light of the discussions had

in this area, the reporitcr re-subnit material on 6-02(b),




(c) Lack of expertness or experience,

Professzor Cleary rcad his comment on subsection, Nr,
Jenner stated that his impression of the earlier discussion
was that the reporter is to consider transferring this <

material to the earlier section on expert testimony and
also that this material has already been covered. He thought
the consensus was that the reporter should reconsider and

re-subnit., It was agreed that this was £0,

PROPOSED RULE OF EVIDENCE 6-04., INTERPRETERS

Professor Cleary rcad the proposed rule and comment thereto.
Judge Maris felt that the part concerning appointment of and
compensation for intorpreters is not necessary in the rulegs
of evidence. It is already contaired in the law. Wr. Eaywood
moved for the approval cof 6-04 with elimination, beginning
in line 3, of the words after "proceedings" down through
the word "direct” in line 10. Thig motion necessitated
language changes, but the thrust of it was that the provisions
submitied for appointment and payment of interpreteré be .
deleted. Several instances of interpreters being used were
S.ven., Professor Welnstein felt that this rule is not needed,
Hr, Jenner stated, at thig point, that sometime 4n the future
the Committec would look at the Criminal and Civil Rules to

decide which things in i}

Evidence Rules., He fel




[At this time, tontative dates for the July

neeting were scheduled to be July 6, 7, and 8, 1967,]

It was the sense of the Committee that the reporter

vill consider and re~cubmit proposed rule 6-04,

PROPOSTD RULE OF EVIDZICT 6-~05, COMDPTTENCY OF JUDGE AS WITNESS

Mr. Spangenberg moved for its approval, After a short
discussion, a vote was taken on the motion, UNANINOUS ADPROVAL
of 6-05 as submitted,

FROPOSED RULE OF IVIDTICE $~06, COMPETHNICY OF JUROR AS WITNESS
!

Professor Cleary said the word "of" after "indictment”,
in line 7, should be siricken., Mr, Spangenberg moved for
the approval of subsection (a). During a short discussion,
it was agreed to add the vwords "has been empaneled and"
after the word "he" in line 3, A vote was taken on the
motion to approve subscctlon (a2) as amended, FAVORED - MAJORITY.
OPPOSED -~ 1., MOTION WAS CARBIED. Nr. Spangenberg was opposed;
he would like the language to be "empaneled and sworn". His
objection was to "is sitting"; he would prefer "has begun to
sit”. Mr. Jenner stafed that 2t the next meeting, the Committee
would begin the discusslea with a motion to approve
subsection (a) of €~(0&,

leetling was adjiourned at 1:05 p.m,
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