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The thirteenth weeting of the Advisory Coomittee oa
Bulen of Evidence was convensd ia the Ground Floor Conference
Boom of the Suprems Court Buildiag on Thursday, Marech 7, 1968,
at 9:10 a.n. and was adjourned on Saturday, Msrch 9, 1968, at
1:32 p.m. The following membars were present:

Albert R. Jemmer, Jr., Chairman

David BDerger (umable to attend on Thursday)
Jéis l=£= Estes

Thomas 7. Green, Jr.

Egbert L. Eaywood

Ckarles ¥, Joiner

Fransk G.: Eaichle

HSerman ¥, Selvia

su:: R. Sobelofs

Robert Vas Pelt ;
Jack B. Weinstein :
Edward B, Williame (unable to attend on sntlruy) ;
Edward ¥W. Cleary, Reporter '
Kr. Jenner welcomed the membors amd informed them that
repressntatives of the standing Comnittes were umable to attemd.
Item No. 1: Memersadum No. 10

—PROPOSED RULES OF EVIDKICE 8-03 - HEARSAY EXCRPTIONS: DECLARANT
NOT OMAVAILABLE,

| (b)(21) Recorded recollection.

1 Professor Cleary read subdivision (b)(21) of Bule 803 as :
propossd in the first dratt‘ on page 228 of Memorandum No. 19 and
gave the background. While so doing, he inserted a comma after E




the word “"witness” irm lime 11,

Mr. Jesner asked kr. Epton how he felt about the
requiressnt, in the case vhers thers was going to be proof
o2 past recollection of 2 recordiag, that tho witness first
be akle to testify that he has no recollection other than
the recordsd doocument, Nr. Epton felt that it was net sn
eifoative requirement at all. Mr. Selvis was in faver of the
Now Jarsey and Califoraies rules regarding docusents used for
recolloction. Mr. Willizms said it was his understanding ef
the ruls that the recorded document gous into evideroe only
if the witness say; he has no recollection of the eveat of which
be made the recordation. He said he saw mo necessity of letting
the recorded document in when the witness did recall the recorded
event. Judge Van Pelt said that he would 89 ziong with the
rule as proposed. Judge Estes supported the rule as written.
Dean Joiner felt that if the witmess did have reeccllection,
then the recordsd document should mot be let in. Professer
Green was in favor of not requiring that the witness Ban &R
absencs of present reccllestion. . '

Mr. Jenner said that the issue before the Committes was
whether there would be imcorporated in a rule the requirememt
that before a document may be introduced as past recollegiion
recorded, the witness has to testify that he has no recollection,




Be assumed the motion that on policy there be no sush
requirement.

During en ensuing discussion, Professor Green said thet
Mmuhmeam:ttcutovntmuh-m.

. MM ('ﬂ;my Telt that the whole tenor of the discussien
@wmhmllmunllﬂm“tﬁmmu
statementis mads by interaal revenue investigators, yug insuraxes
adjustors, lavyers, etc. Ne said it seemed to him that the
problomn was whether what the Comuittee was comosrned about
was sufficiently bad to Justity the junkiag of the whole
notice, or i1f there was Any possible defining of the proposed
rule which might exclude the things about which the members
™Wre coscorned but which would adnit otber things. Judge
Veinatein suggested that the wording be to the following effect:
"A memorandum or recerd not prepared feor the litigation, made
when its subjsot was fresh in the Ranory of a perscn who -
tentifiens an a witness, after the wvitness has first exhausted
his recollection by his testimony."

¥x. Jennar said that the discussion had led him to ths
viewpoint that ratier tham comsidering policy along, the
Committes had to consider the language of the rule ia order
to determinas the policy isaue, Yollowing a few coumnents,
Nr. Haywood moved that there be Some rule on past recollectios

, recorded. The motion was favored uRanimously. Mr. Eptonm

| » suggested the following langusge: ™ Romorsndum or record made
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by a witness vhen its subject was fresh in his memory who
testitios he has no preseat memory of the subject but that
it acourately reflects what (the knowledge) ke then bad."
Judge Van Polt suggested using the language of the New Jersoy
or Califernia rule.

Following a gemeral discussion, Mr. Belvim moved that
the pslicy ba that for the use of the memorandus ia gmantion
ttmthoﬂhonthatthumuuthﬂtmam“
rscollection of the recorded document. The motion was lost
by & count of 7 to 4. Since there seemed to be some
aisunderstanding as to what the lost motion cevered, Mr. Eptos
moved that the motion be recoasidersd. Atter a very brief
discussion, the moiion was voted om again, and it was curried
by 2 vote 92 7 to 6,

Mr. Spangenberg moved that ths policy of the Committes

be that im the event 2 witaess has made 2 hand writteon statement

within half an hour aZter the event deseribiag all the dotailsg
that at the time of testitying he has za abesolutely uximpaired
perfeet recolloction of the event and testifies to all the
events in the statoment; he may, revertheless, as an sxcsptiom
to the hearsay rule, have the statoment identified as a state«
mont of past recollection unimpaired snd may offer the statoment
ia evidsnce. mmtiaqutbyamntof'ltos.
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Following a few comments, Mr. Haywood moved that the
following words be added after the vord "made”™ in lime 9;
“bythﬂtmcwmmamuu". After a short
discuasion, tbmmm).utbyavmeisum

Mr. Williams raised a question with the reporter as
hmthrmmtthnmmhammmt
the iatroduction of grand Jury testimony frem Fax statements
and xmmtmat-mmwxm from whom the grasg
Jury testimony was takea has an absolutely blamk recollection
uthmttommmwtchhmuhdﬂnn
facts. Professor Cleary said thathmmmnttht it
involved the defamation of right of confreatatiom,

Judge Sobeloff moved that the words "met propared ia
anticipation of litigation” be lnserted after the word
"record” in iine 9. mmmvulutbyumtotstaz.

ir. Villians woved tkat the policy of the Committee be
that befors an extrajudicial statement called past recollectien
recorded may be received into evidence that the vitness sust
L) bave either no recellection of the event and therefore be




that 1if the witness' recollection ia unimpaired, then the
extrajudicial, unsworn statement should not be admitted.
Professor Cleary said that what Mr. Williams® motion smounted

to 4n effect was that the lamguage of the California rule be
used. Mr. Jemner r¢ad the California rule. Mr, Raichle seoonded
Mr. Willians®' motion, and it was carried by & vote of 7 te &,

Judge Van Pelt moved that, as to any statement of the
hearaay exception relating to recorded reoollzction, there be
contained a statemont to the offect that the msmorandum or record
may he read into evidence but thomm-tmrd iteels
uymtbmindtucviﬁmulmon&bymm
party. kr. Haywood stated the provision of Rule 63.1(b) of
the New Jersey Rules of Bvidence. MNr. Epton suggested that
the motion be limited to narrative statements. During the
discussion, Mr. Jemner said that he would inolude on the ageada,
fer inquiry at lsast,tbe question of what documents do or do
netnuthejury.nhmummthwtmtoruaa
decision on the subject.

During a general disecussion, Judgs Van Pelt proposed that
the language be: "A memo andum or record BAy be resd into evidencs
but may not be delivered to the Jury for consideration during
deliberation on the case.” Following furtber discussion, Judge
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Van Pelt suggested: “The writing may be road iato evidence
only uslecs offersd by the adverse party." Nr. Spasgenberg
mwmtolmuumnunttommm:
"Ammwwmhmmwmutmu
mhm&v“uumlﬂtmdmwumm
party.” Profesmor Cleary reed the following from the Califormia
rule: “the writisg may be read to the Jury.” Kr. Jemwer
asked 1f the following language would help: "The writing may be
mdumm.wuthomofanmmw.u ’
otherwiss, shown to the jury, but the writing iteelf may et
bm&nﬁunuﬁtb&tulmoﬂ“byumm."
mmntmwbu»mmnmmm. and
thontianmmrmwauhotﬂhl. Er. Jernmer stated
that by the motion adopted, the reporter was to draft ia
substance the provision of § 1237h of the California Rulecs
of Evideace.

¥r. Spangenberg suggestsd that, im lines 11 amd 13 of
subdivigion (b)(21) o7 Rule 8-03, after the word "witnesa"
the lamguage be: "that it acgurately zbfloe‘t: the nowledge
which he them had.” Professer Claary proposed the following:
“and shown by testimemy at the trial to reflect acourately
the knowledge which be them had." Mr. Haywood suggested:
"upein his ocurreut ratirication it accurately reflects the
knowledge which he then had.” Mr. Jonner stated that he
undsrstood that the Committes approved subdivision (b)(31) of
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Rule 8+03 in general subject to the revisioas which the
Comuittoe had adopted apd requested she reporter to draft.

(b) (32) Judgment of previous cemviction.

Following lunch, Professor Cleary rcad subdivision (b)(23)
dthuntmtuthumwtummu
mm.:emmummmumut
ummzmm.gamzav. While so doing, he
suggested the addition of “exoept for iwperchuont” at the
ond of line 16,

Atm:rmm:tmntthblmmm.
mniutm»m:ntumuummmuu&v
fxom line 9. Therse was a discussion covering res jwdicata,
nolo coatendere pleag, and couvietioms, Julge Weinstein said
he wondered 12 the reporter's additiosal language “except
for impeachment” did not require a soparate provision fox
impsacheent purposes. mmwmtutumm
and would have to be polished,

mmmam.mudmw.mmm
that subdivisdon (b)(22) of Rule 8.03 be appreved vith the
understanding that the reporter would incorporate a provisieon
mm:mm:ummm. Mx. Raywood
Wthmm.aadnmmrMbyam‘ofatos.




(b) (23) Judgwent againat pesrason seeking indomnity,

&trihﬂon, or exemerazion,

Professor Cleary read subdivision (b) (28) of Rule 8.03

Pollowing a general diacussion, Mr. Epton moved that
subdivision (b)(23) be eliminated. The metion was carried
upaninously,

(b) (34) Judgments as to boundnries and matters
of history,

Professor Cleary resd sabdivieion (b) (24) of Bule 8.03 s
uwmthetmtdr;ztummammn. 9
and gave the bajkground, Dean Joiner satd it seemed to him
thaultmldhhttcrtcnnthrmm: “Juignents ag
proot ef matter preovable by evidence of reputation,.” Jollowing
8 ahort discussion, Dean Joiner moved that subdivisien (b) (24)
ol Ruhs—oabcamm“mm. The motion was curried
unanimously, and as appreved Rule 8-03(b) (24) reads;

"{24) Judg-utc a8 to boundaries and mattera of

"umumorntmamxw:mh
gﬁui'““tmu’gmtutg' veuld
Yy, OSSN sane

hm:ibhbymmurmtati o



idmission or exclusion of ovidence. He suggested that the
langusge be made clearar. nr. Spangouberg suggested the
iasertion of the words "hearsay excspticns" after the word
"following” in line 7, Protessor Cleary propesed the following
language: “By way of illustratioa and set by way of limitatioa
the hearsay rule does act require exclusion of the evidenca

in the following situstions:™. Nr. Jemzer stated that the
reporter would redraft the introductory language of
subdivisions (b) of Aules 8-03 and 8-04 80 as to make clear
that thess exceptioms to the hearsay rule do not meLR that
because they sare exosptions, the evidence is adunissible.

mmwmm-mmrmam

UNAVAILARLE
jb“lz Forasr m&.

Professor Cleary read subdivision (b)(1) of Rule 8-04 as
w:ntixmtdmzumzmmnzorw
Fo. 19 and gave the substance of his comment thereto, ne
said the question vas whether sebparagraph (1) should be
mwnmua-uaruamutmttaatmntm
be umavaiiable, Nr. Williams asked to what the clause
"at the instance of" in line 3 reforred. Professcr Clsary
said that 1t meant (1) that in the case vhere the plaintigs
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called the witness in the firat instance and offerad his
tentinony -« that would be testincyy offered at the instsace
of the plaintiff or (2) sawe parties in a retrial (vitnens dies ia
the meantime) the plaintif? again may offer tontimony of the
vithess, bocauso the defendant had a fuil chamce to explore
ol cross-examination. However, he said, amother dtutm wkich
oould ocour is that in the samd retrisl the defendant offors
the testimony of the witness. lodu‘bjnt.dhmﬂmyh“.u
offered in the two cases hypotbesimed. |

Br. Epton presented 2 case involviang land pollution and
the testimony of sxpert witnesses. Be gaid he doubted that
the rule on former testimomy should apply to expercs' testimeny.
During the lengthy discussion which followed, Profeascor Cloary
uidththatWﬁuthtu&Mtﬁomehﬂ
they had ths strong policy of preferring that the witness
be present in psrsen. Be said that the question was oms of
mamtmdlmtmumwinllmummlu
unuume:umnnwmmmtumm
be admitted. But, he maid, A8 long as there was z rule on
former mm;nmamuuuamumuym
in an unavallability situation, then it zemmed to him that there
vas justification in putting the mlq g& us Wc
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Kr, Jomner asked what vas included in umavailability.
In reply, Professor Cleary soferred the Commities to page 43
of Memorandum No. 19. Judzw Weinatein moved that subdivistien
(b) (1) of Rule 8.04 be adopted as drafted. Deam Joiner
sezonded the motion, and 1t was carried by a vote of ¥ to 4.
As spproved, Rule 8-04(b) (1) reads as Lollows;

Stimony. Testimeny given as a
REYEE: utuuuc:‘autﬁmt

uutmnheqlum with
wuﬂnmu etthotunaeo

untnurtyﬁhu
ta:? mli.u

utnmtnaawmmhmummy
againet mo!hud"

M $ a.n.? 8128 p.m.
!bz 532 ataﬂnnt of rooent mm.

Professor Clesary read subdivision (b)(3) of Rule 8-04,
a8 proposed in the first draft om pags 361 of Memorandem No, 10,
m&umttmumatmm. Rr. Bpargenberg
xoved adoptien \et subdivision (b)(2) of Rule 804 as drafted.
During the ensuing discussion, Judge Van Pelt asked if there
are any states where this rule has been 2doptod wheres there
is required some notice prior to trinl of i intent to offer
such a statemont. Also, be asked, as to wnavnilable witnenses,
what is left of the hearsay rule, Professox Cleary said ke
did not think that the Rules Committee should 7ot invelved
¥ith questions of notice of intended testimony given. As to
what was lsit of the hearsay rule, there followed further
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gekeral discussion. Sowe members felt that this rulo would
leave nothing in the homrsay ruls. Following farther
discussion, a vete was taken on Mr. Spangenberg’s amended
mation to approve (b)(2) of Rule 804 in principle. The
wotion was lost by a vote of 9 to 8. Howover, since there
muonanmmwnamenmmtﬁtmm”
to the witness being umavailable Strictly heoause of denth,
Judge Istes moved to recomsider the metlom which had been loat.
mmauawmdm. & vote was taken on the
reconsidersd motion to approve subdivisica (b)(2) of Rule 204
in principle, mmmhnmlutbyamaltce.

Nr. Jenner said that, iz view of the anture and charaster
ut»wmhwthmmumm, the Nodel
Code, e#tc., he was subnitting to the Committes the fexsibility

mmmuatmmmmmummm,
but that in an effort to eliost commests, Shlmmhm
presented to the bar, By doing that, Mr. Jﬁﬂjﬁr ssid, the
thﬁuummnmmnummum
on the subject., Thers followed a gneral discussion concoerning
tmmmmluozmmmtmmumm
Commitioe,
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Judge Woilnstsin maid that there were thaee altermatives
to the propomed rule: 1) that no other evidence be available;
3) to say that the statement has to be in writing; and 3)
to limit the statement to one otber than that taken for
purposes of litigation by an attorney, claim agent, or
the 1ike. He moved to amend Rule 8-04(b)(2) by having the
following language used: "A statemsut other than ona takem
for purposes of litigatien by an stteraey, olainu igent, or
the 1iike, ﬂdchythdnlmatatlﬂuvhuthutw
kumtlybonmimbyul. while his recellectisca
was clear and in good faith.” Mnmm,
ir. Jenner maid that he thought what sheuld be dess was to
have the reparter, utkthhlpo:ntnuthdm&ttu
seubers, mnMumtlmuNhthW’l
originally propossd draft of Mule 8+04(b) (3) nsd mave 1t
brought back for further otasideration. Mr. Zpton s zpented
uutmmommmrm:m;uum‘tmuan
the circumstances under which the statsment was taken,

b) (3 declarations.
Professor Cleary resd subdivision (b)(3) of Rule S04
a8 proposed ia the tinldmttapmmlozmmlo. 10
and gave the substence of his commeat thersto beginning at
page 283. Doan Jolwer asupported Mr. Epton's motion to atrike
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the werd “dying"” from iine 8. Following a short discussion,
the metion was carried by a vote of 8 to 4.

ir. Spangenberg moved that the word "impending® in
11ne 6 be changed to "threstemed”. Yollowing further
discussion with regard to the title of the subdivisica,
Judge Weinstein moved adoptien of subdivision (b)(38) of
Rule 8-04 as amended with the understanding thet the
reporter was to consider the changes suggested. Dean Joiner
seconded the motion, and 1th1.dWantoaf10to3.

(b) gq Deslarstions Against interest.

. Professor Cleary read subdivision (d)(4) o2 Bule 8.04
a8 proposed in the final draft on pages 281 and 282 of
Kemorandum No. 19 and referred to his comment beginning
on page 288, Mr. Eptoa moved adoption of subdivisioa (b)(4)
of Rule 8-04. The motion was oarried usanimously. [Purther
action on this motion.]

Bean Joiner moved that subdivision (4) be transforred
from Rule 8-04 to Bule 8.03, During the ensuing discussion,
lir. Spangenberg said he felt that a statement ageinst the
declarant’s interest offers the strongest guarantsse of
tmtmthimstebom.mmthuintmhmu
need for iimiting it to unavailability. Dean Joiwmer‘s
motion was lost by a vote of 7 to 8.

-~
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Since there had been soms nisundorstanding on the motien
to adopt subdivision (b)(4), another vote was taken. The -
motion was carried by a count of 12 to 3. As adopted,

Rule 8.04(b)(4) reads as tollows;

(e) 4) {vi)

szaninously by thome voting (11 members voted ~ B0 negative
votes by other nenbars) .

rmmwnmmnmmrnmzm
{b) (3) mmgﬁ 1y A

Somal or family history,
Prmuuelmymdnbdum (B)(5) of miis 8-04
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Following discumsion during which hypotbetical and
actual cases were presented, Dean Joiner noved approval
of subdivision (b)(5) of Rule 8-04 with the understunding
that the reporter would redraft provision (iii).sliomg tie
lmwbthNm&m1uﬂaMutmu
the rule, to nake the seaning clesrer. The motion was
carried usanimously., As Approved, Rule 8«04(h) (5) reads:

ts informntion asnveraing the
matter declared; (111) statements under (1) or (i1
horaont tm:tin :tau-mta undsr (1) or (15) l,lmot."

Professor Cleary said that the organization of the rules
a8 be had set them up sxcludes adnissions frem the dofintition
of hearsay. At the December seeting, o said, the question
haﬂbuarai&dutgmmmmztehnmm
as a bosrsay oxceptiom rather tham boing sxaluded from hearsay
at all., T7he reason he had them where they were was that in
the case of an admission there was po real sirocumstaatial
gurrantes of proof. He said that the part on admissions

Just did not £t into Rule 8-03. Dean Joiner woved

ndoption of the reporter's Ffecommendation that subdivisien
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(9)(4)(1v) of Rule 801 remain therein. The moticn was
carriaed unanimously.

(d) mvatlabtutz.

of Nemorandum No. 19, mullhnthrdm
concerning the availability or unavailability of peravas

who uight be physically unable to attemd altheough perfactiy
mxuwmtnuu.uummmuw
phymieally able was mentally unablc to give testimony. Ny,
memauaummmlamv
bafore tmmwuwuxm 37 and the deletion of
thmda"ntm“"trulm&. Professer Cleary read
Definition No, latrupmﬂﬁmmt%. B alse

M, 8%%%3%&%”#&“&"”
line 38 of Rule 8-01(d). Judge Weinstein moved that Rule L1404
«tumummnxvgms-muwmm
Bule 8-01(d),

There was a genera)l discussion conosrning the 100-miles
limitation contained in the civil rules. M, Spangsaberg
mﬁthntiathmmrﬁlu th@l&ﬂlmw«t
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Dean Joiner moved adoption of provision (1) of
Rule 8-01(d). The motion wes cRrried usanimously,

Dean Joiner then moved adoption of pravision (3)
of Bule 8-01(d) without the words "attend or” in line 36
and with the addition of the vords “physical or mental"
before the word "sickness" in line 37. The motiocn was
carried Unanimeusly,

Mr. Spangenherg moved that provision (4) of Rule 8~01(d)
be adopted to provide that the witness is umavailshle
1f the party offering his hearsay statemeat has been unable

%% 4 witmoss be defined as 1t was in subsestion (7) a2 Mule 63 of - -
the Unifors Rules of Avidenoe, which he procesded o reed.
In sifect, this wmeant substituting Bule 82(7) o the Unitorn
Rulss of Rvidence for propossd Bule of Hvidence 8.01. Since
certain provisions of Rule 8-01 had been approved earlier,
Dear Joiner withdrew his wotion,

Judge Weinstein moved that the language of Uniform mule
62(7) with respect to depositions be sdopted in principle,
Mr., Mgcrmdthemtm, and 1t wam carried by =
vote of 12 to 1, -
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~ Dean Joiner moved adoption of the principle of Uniform
Bule 62(7)(a). Mr. Selvin moved to anend ths aotion to
pravide that what the Committes adopted ia principle be not
aerely exemption, disqualifioation, or oxistence of the
prrivilege but that the ground for unavailability be the
olnining of the privilege by the witness or by the decliarant,
Following a shoxt dizcussion, Mr. Selvis sugpeeted that
there be a proviston that a declarant is usavailishle, L1f the
proponent of the declaration is umable to get the testimony.
Profeasocr Cleary read his comment ol pages 108.108 of
Memorandum No. 190. Mr. Jewner stated that the motion before
the Committee was that the reporter redraft provision (4)
of preposed Rule 8-01(d) so as to provide that the witmess
is uvavailable if he execeises kis privilege to abstain or
refusss to testify., Tho sotiocn was carried unanimously,

Judge Weinstein moved that Rule 8-01(d) be recommitted

th;mwhm:m.mmxmumnxum
kdeptod during the day’s discussicn, The Committes was in
agrevawnt with the moticm. Mr, Spangenbery pointed out that

perhays thernluctMMMmrmmth
witness is unavailable, but 12 there is an oarlier depositiosn
on hand in the court, thet that deposiiion Bay bo used., The
roporier made a note of that point,
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PROPOSED RULE OF ZVIDENCE 8-03 = HEARSAY EXCEPTIONS: DRECLARANT
— HOT UNAVAILANGE,

) Gensral isjons.
Dean Joiner moved adoption of subdivision (a) of
Rule 8403, Mr. Haywood inquired 1if the recerds showed that
in the provicus dissussion on this subdivision, 1t had Deer
decided to change the words "Evidence is sot inudnionidle"
to read "Evidence is not to be excluded”. The reporter

mlhdthatthnmmmtummbyam
uthmhnntmtmamuumummm

:
i

Vas used in another. Prefessor Cleary said that the ditference
mthatthevhohthiuh&mnthwthtn

The justification for that was on the ground that calling
mmzmatunutmdumuhmmm; it
th&remevtdmnuth&athat\muuuummnm
of the witness. aeuutntumwmutmmm
have tn be called; the heursay statement could cond in,

Bule 8-04, Profossor Cleary said, was drafted upoa a different
theory, It was designed to cover the situation where the

- ———
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evidonce which ia offered is adwmitted inferior to whet
would be the result if the witness were called, so that
12 possible the witness should be produced and called to
teatify, But the witness is unavailable, so then the
question is whether to settle for nothing or allow the
hearuay siatement to come iz. In snswer to Mr. Jenmor's
qmmmthomozmm"mtmatmmmw
in Rule 803 only, Professor Cleary etated that the phrase
21%0 should be inoluied in Pule 8-04(a). A vote was then
takon on the motion to adopt subdivision (») of Rule 8.03
8 amended, The motion was carried by s vete of 9 to 3,
In respouse to Mr. Spangenberg’s raising the point of
the language changes which had been approved &t the December
1967 Meeting, Professer Cleary replied that Rule 8«03(a)
an awended and approved wewld read:

unthunty at ﬁn utnu a8 a mumt, am
ﬁu& &:t:u me*o:z::hm socuracy mot uhly
hmhyanmmdoclnununu

PROPOSED BULE OF EVIDENCE 804
%W:Wﬁ

Dean Jjoiner moved approval of subdivisios (a) o
mwnwmm@"umatmmtmt"ma
Mne 4 after the word "witneza™, Judge Woinstein moved to
wtriks the word "resmenable” from line 5. The motion was
carried by a vote of 8 to 4, mmam:lnodfmvm.

Judge Estes moved approval of subdivision (a) of Bule 804
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as asexnded, rhemticammrmbyavmo!mml,
and as anproved Rule 8-04(n) reads as follows:
“{a) Gensral iens. Nearmay i not imadsissible
under declarant is unsvailadle
a8 a witneus, arture of the statement and the spectsl

circumstanoes undsyr which it was made offer assurances
o2 acouracy,"”

Item Mo, 2: 0. 20
PRMIPOSED RULE OF EVIDINCE S-01, CRIMINAL CASES,
Professor Cleary read subdivisions (a) asd (b) of Rule 3-01

A% proposed in the Zirst draft em page 1 of Mesorandum No. 20
and explained the baohgreunds thereef. Judge Yeimntoin

#ald that there waz one poasible distinction betwsen provisioss
(1) and (2). uUnder (1), he said, all the defendant has to do
is submit somo evidence, and under (2) if it is the Governmest
which is supporting the basic fact, be suppesed that the
Goverument would have to submit evidence sufficient te support

8 finding of the basic fact., BHe said that eEalytically the
mmnmmublouthmumnmtum
basic fact. Profowsar Cleary said be would tag the provisiens
for further consideration.

During the enmuing discussion, Mr. Epton szid he wondercd
if the "ualess” clause beginuing on 1ine 11 wee ROCEUBRYY,
Professor Cleary said that there wers very troublosome thiags
in connection with presumption. Rere you find Congress inying
down sose rules which say io what effect should be gives to
certain evidence.

R T i S N S B St 25 s ovmsnen e~ o
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Follawing a lengthy discussion during which hypothetical
CR808 Ware presonted, Professer Cleary said he felt that in
the Comgressienal cases, thore were tvo respacts in which
thero was a divergencs from the ordinary civil pattera -
mhthtthjmmdmmjmtotmm
présumed fact if they find the basic fact; the other is
that the Congressicmal langusge precludes the application of
thow:ntzahzththnryutMm.

Br. Selvin felt that in those situations where a
presumption is not made, evidence or the equivalent of evidescs
éhould mot be treated as such. Aspects of ithe Gaiuey case wers
prescated,

Following a few Nrieg commants, Judge Sobelef? suggested
that 1ine 11 be ends: with the word “jury”, and that am
sdditional sentence rsad: "The Judge, hemever, may ss in othex
orimimal cases, dmctamm:wm«smum
Judge is zatisfied that the explanation leaves the presunptios
vithout probative value.™

!r.l‘rnrmthl.tumllhomduththmﬁurg

mmauhmh-tm; nnduudtttml.mm:

m.mmummtmuutam
fer the jury, 1f the Judge im satinfied that the evidense as
amlemumthomdtm." Judge Estes suggested
ax amendwent to Hr. Berger's ianguage a0 that the additional
eentence would read; "Bowever, emmaoaozmmm«

P
A 3
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the presuned fact is not ons for the jury, if the Judge ia
satistied that the evidence as s whole negatives the presumed
faot.” MNr. Berger accepted the anendment. HEowever, Professsr
Cleary felt that M. Berger's original language was umoother,
Mr. Raichls suggested ckanging the vord "aegatives” to "dispels®,
but Mr. Berger did net aceopt that amsndment. Yollowing a
short discussion, aivote was taken on Mr. Berger‘s motion.
m»tionmlutbyamto!Otoa.

[The mocting was adjourned on Friday at 5:22 p.m.

and was resumed on Saturday at 8:33 t.n.T

Er. Erdahl moved that the Committes mot undertake to
foraulste such rules, %i.e., rules om prosumpiion, ia criminal eases.
Mr. Jenner read relevant material, with respect to the éxtension
of authority to the Committes, from Evidence Memorandum Ne, i.
There was a rather lengthy discuastion during which the members
presented their views om why the Committee siould or should mot
bhave rules dealing with the subject of presumptions., A vote
was taken on ¥r, Exdabl's motion, and the motion wus iost by
& count of 11 to 2.

Mr. Rrdahl then moved that ia line 11 of subdivision (b)
of Rule 3-01, there bs substituted for the "unless” clause the
Zollowing: “subject however to the avthority of the Judge, as
in any criminal case, to enter 8 judgment of acquittal pursuant
to Rule 29 of the Pederal Rules of Criminal Procedure.” BRg
then read Rule 29. Mr. Jenner suggested that the proposed
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language have no specific reference to Rule 29, but that
the werding be "pursuant to the Federal Rules of Crimimal
Precedure.” MNr. Erdahl acoepted the smendment.

Judge Weinstein thought that subdivision (b) would have
%o be rocast. He said there were two problems: first, the
reporter had gone too far in purporting to take away both
Judicial and legislative povers to create other types of
presumptions. He thought that theye had to be incerporated
Some kind of 2 disclaimer to make it olear that legislature
can draw rules which do not go this far. The secoad reases
why Judge Weinstein felt that the rule had to be recase was
te treat class 1 and 2 netions separately. Ne would prefer
to send the subdivision back to the reporter im order fox the
language to be laid out im more detail,

Professor Cleary suggested the following langusge as aa
adéition to subdivision (b) at the end of 1ime 13: "in which
case the judge shall withdraw the natter frem the Jury or
enter a judzment of acquittal ag may be appropriste.”

Dean Joiner said he thought it would be helpful to hawve
the rule written out in great detail. There was a general
discussion covering the subjects of proof of insanity and
the intentions of the wrongdosr.

Mr. Spangenberg hoped that all inferences could be called
presumptions,
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In anawer to Mr, Borger's questica of whether the werd
"presunption” is used in the statutes, Professer Cleary rsad
the relevant material Zrom page 1l of Nemorandum No. 20, There
Was a discussion concernisg instructions givea to the Jury,
Judge Sobelof? suggested,as an amendment to Mr. Erdahl's
motion,that the following be added to the propoced langusge;
"or to instruct the jury that the fact presumed has been
disproved. " -

Inanm.:éﬁgducmuu. umm-mathw
CAGe were presonted. MNr. Jeansr stated that,ia light of
the day's discussion, the reporter had decided te redratt
subdivision (b) of Rule 3-01 and re-subuit 1t at the May 1968
Meeting. Mr, Eptom Riggented that there be a definition of
presumptions put ‘inte the _rulu. Profeaser Cleary said that
this was done 10 & meamure in subdivision (a) of Ruie 3-01,
Es saiqd ththtmhtmtamnhmtmum
MMtMMMhQWMMWMMW
& definition of presumption. Following further discussion,
Professor Cleary said he thought that ons further situntion
ought to be borme in ming, The Coumittes had been talking
&bout the oriminal cage vholly in terss of statutory
presumptions and Congrossioanl policy. Professor Cleary said
that there were alss comiwan-law presumptions working in the
eriminal cases, memm‘rmm:m.
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Nr. Jenner stated, at thig point, that the repoxrter wam
going to redraft eubdivision (b) in light of viewpoints and
suggsstions of the Committes,

{¢) xmtruutix the Y.

Professor Cleary read subdivision (c) o2 Bule 35-01 ag
mtnmm-tauuaymzuwm. 20,
Kr. Berger said he thought that tl\n way the rule was written
it meant that the Judge had to toll the Jury shout the
présusptions. Professor Clexry read the opinion cited on
page 16 of Memoranduam No. 20, lndll“thlt”rhap.thn
language of the rule should be rephrased. ¥r. Spangenberg
wondered 17 1t might not be wise te use sdjestives with the
word "presusption” to make ¢ =bsolutely clear what is meant,
During the generai discussion, Professer Cleary asked 12 there
VAS any need for the Committes to get into the prodlem of
conclusive presumptions, singe they have ac procedural ispeet,
Be said it might be of wome sssistance to state that the

Proposed rules. Nr. Jenner said that in view of the discussion,
he would be heaitant in putting such an important statement

in a comment only. It was decided that tne reporter would
redraft subdivision (c) of Rule 3-~0% and re-submit at a future
seeting, !
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WLE OF EVIDENCE 303 = CATION OF STATE LAY,
Profeseor c:lmy read Bule 3«08 and the alternative
tmtoumuthtunmnmmzzu
mm.wmwumamhwm.
Doan Joiner moved that the Comnittes act consider the altermative,
u.ammmmtum'amm.mmgm
wauld only disones lines 1 through 5, Nr, Cloary said there
mmwoblm-nthpwbmetthtuuﬂrm”
hvhtchtmmMMthhtthmuhmlw
hmhvofthlhﬁﬁthtmtmmm.mz)
the problem which arises where there is a centlict situation
nummmmutmummamtm
tmmamummmmmxmannm
whare the court is sitting.

Judge Sobelof? suggested the following langusge be used
m:m4-wszmlhanthmmzt
by the applicable state law, Juige Welmstein suggested;
"Awtumtu&zmwmunomun
mueuuwmmnunmemqmm
;&tbyat;tolav."

During an enmsuing discussion, Professor Cleary suggeated
the following langusge: "!Mlnolmteraehﬂlwdo!m
huit:mnmuhwcquﬂumw. M,
Berger muggested: ”I!tbehhordetomuhu«amu lawv,
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He said that he would use the Gniform Bule on presunption
in all Yederal Tort Claims.

Yolicwing a recess,Mr. Jenner stated that the reperter
ummmwtmmuzwmwzmzmtutu
discusaion and suggesticas received, and that a redratt wonld
be presented at a later meeting.

h.Wthtmuwttmm
mmanam.xutammamuamrm list
tchaWbthImﬂ.mmntMym
overridden by state mwtimwbymnher&
considerations. In the discuasion which followed, Prefessor
Clsary said he thought that the Cosmittee sheuld evolve a
uniform treatment of presusptions. MNr. Spangsnberg said that
'hath.hadinlindmm:tonymtmam
mmwm&nmmmmumtmmtm

« Jenner stated that the conversatien seemed to have come

MmmmﬁWmm.mmmhMtum

thereot. Judge Weinstein felt that the proposed language was
a little too aryptic, and he felt that somsthing kad to be said
abosut establishing the basie fact, too.
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There was a scm_al discussion coacerning the laws
wtummruwuchtntmeumanumto

Professer Cleary's explanation of how he thought Rule 3.03
would operate, ¥Mr. Jenney suggested that the Connittes pass
o to Meaorandum Mo, 31

PACGPOSED RULE OF EVIGNNCE 1-01 - SCOPE, )

notmelmymuhloelumhm
!ﬂatdnttamlumm. 31. Thers was a
mxammmymtnm«m
functiocne performed by United States commissieners and

Frofessor Cleary read nusmgu- (a) and (b) of
hhl@uumntutmtmnumzma
of Nemorandum No, amwhimthmmtw.
In conasction with provision (3) under subdivision (b),

be satd that there vare still several things which had to

be rezearchad, mmsztmmghuatm

' 'i
i i
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Federal Rules of Zﬂa&ul Procedure. JMr. Berger asaid that
in connestion with provision (3)(1) beginning at the middle
of line 14, he thought that the language was contradictory,
mthomlesdomlymmlrnzutam
determination of quostions of fact preliminary te adulssibility
of evidence. Professor Cleary said the questior fundawentslly
WAk whethor, in passing om a question of sdmisnibility, the
Jmmwmmmharuym. r. Berger
asked if a judge, uhtmm:agacaumnh.ma
preliuinary determination priocxr to the aduissibility ruling,
could violate the rules of hearsay, The reply was that he
could, During the ensuing disoussion, Professor Cleary
#aidmtmruhmlaWtohlmwto
deterninations by the judge. There was acshort discussion
c2notrning confessions. Professor Cleary referred the
thtakbl-m”m&tho!mm«
page 32 of lemorandum Mo. 2l,tudh0ltu!thtuthm
eemsmxemnxmtumm'sam. he
sgroed that Rule 1-01(b)(3) (i) would have to be more polated,
Thero was a short dimcussion Sonoerning affidavits,
mvmmclmmmmmwamu(o) of the
Federal Ruies of Civil Procedure, Nr, Jenner said he thought
mzummmdmm:suatmnmehmt
lesd the reporter to further development of Rule 1-014. There-
fore, no final action was taken,




Professor Cleary read Rule 1-01B,a8 proposed in the
firat draft on page 18 of Meworandus No. 21, and explained
, the background. It was left to the repoxter to decide
5 Whir . .itle should be used for the rules,

substance of bis comment thersto., ¥r. Eaywood moved doletion
of Rule 1403, and the motiem s carried umanimously,
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there had boen an omimsion, a8 it was not intended to he
mindatery. He anended ithe language by adding the words “om request”
befors the word “in" at the end of 1ine 5. Mr. Spangenberg

#aid that lime 12 in subsection (c) was a 1ittle unclesr to him,
Professor Cleary amended line 12 by striking the words

"either through" ang substituting "by such means as”,

Mr, ax:ummum:—uum. During a

short discusaion, Mr. Spangenberg moved to amend line 11 of
subdivision (2)(2) of Rule 1.04 80 that after the word “recerd™
the languags would rend "“stating the specitic greund of ebjectien™.
Protessor Cleary suggested: "!uuuthcmucumaﬂttua
evidence a timely amd specific chjection or metion te sirike
appesrs of record, 90 stated as to make clear the specific growsd
of objection: or”. Judge Weinstein meved to approve Bule l-04
ummmzemumtmbythm. The metien
was carried unanimsusly. Subject to moditication, as approved
Rule 1«04 reads as follows:
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