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MINUTES OF
THE ADVISORY COMMITTER O RULES OF -EVIDENCE
MEETING OF JULY 6-8, 1967

The tenth meeting of the Advisory Committec on Rules of
Evidence was convened in the ground floor coafsrence roam of
the Supreme Court Building on Thursday, July 6, 1867, at
9:10 a.»., and was adjourned on Saturday, July 8, 1867, at
12:88 p.m. The following members were presant:

Albert E. Jommer, Jr., Chalirman

David Berger (Unable to attend on Thureday)
Hicks Epton

Robert 8. Erdahl

Jos Rwing Estes

Themas F, Gresn, Jr.

Eghert L. Haywood

Charles ¥. Joiner

Trank G. Ralehle (Unable to attend on Thursday)
Rerman ¥, Selvin

Sison E. Sobeloff

Craig Spangenberg

Rebert Vam Pelt

Jack B, Yoinstein

Edward Bennett Williams

Raward W, Cleary, Reporter

| The chairamsn welcomed the wmeambers and stated that he
was quite plensed with Dean Ladd's recent letter. Copics
of the letter had been mailed to all members of the Committes,
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and after a 1&1; general remarks wore sade, the reporter
; proceaded with the rules to be discussed.
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Agenda Item No. 1 - Memorandum No. 16
PROPOSED RULE OF EVIDENCE 5-01. PRIVILEGES RECOONIZED OWLY

Professor Clesary resd the text and his comment therets.
besn Joiner felt that there was an ambiguity in subsectiom (b)
and he suggested that it be asended to read: "To refuse to
disclose any matter or®; bave subesction (¢) read: "Yo refuse
to produce any object or writing; or", and make the reporter's
propomed subsection (c) read (d). Nr. Jemner felt that it
would be better draftmanship to put the word "to” after the
word, "privilege” in line 5 and strike the word, "to" at the
begioning of subsections (a), (b), and (¢). Professor Green
questioned whether or not the word ‘“object'vas sufiiecieant.

He said there had been meme effort t« apply privileges to
things like blood tests, breath tests, etc., and he wondered
i1f that would be comsidered object or substance. After
discussion, Judge Weinstein moved that lines 5 through 10
be ameanded to read:
"has a privilege to:

(r) Refuse to ba a witness; or

(b) Rofuss to disclose any matter; or

(c) Refumse to produce any o¢bject or writing; or

(d) Prevent another from being a witness o

dizsclosing or producing any matter, object,
or writing.”




-
Judge Estes moved for adoption of the proposed wording.
Professor Cleary stated that subsecticn (d) sbould be
paraliel to subsections (b) and (c). There was unanimous
approval.

Rule 501 as adopted reads:

as oth SaTred m SESETINCIoN T mtmmaa
States or pmided m amp as
provided in theme and in the lnio- of Civil

Criminal Procedure, no person has s privilc;e tez
(a) Refuse to be 2 witness; or
(h) Refume to disciose any matter; ov -
{c) Refuse to produce any sobject or viriting; or
(4) Prevent another from boing a witnans or
cblect of writing.n Lo tey
Mr. Jenner questioned whether rules other than those i Civil
and Criminal Procedure needed to be included in line 4,
He felt that the argument might be pressnted that this rule®
of evidence did not apply to trials in the bankruptcy courts,
Judge Weinstein said that he would prefer a phrase in iine 4
to yun something like "and except as the law of another
juriadiction relating to the privilege may be recognized in
other courts”. Judge Van Pelt nsked if it were not inteonded
to aliminete the matter of local privileges by the adoption
of evidence rules of this kind in order to have unifora rles,
Mr. Jenner stated that the Committse had decided that point
as a matter of policy, and Judge Weinstein did not pursue
the subject. Mr. Jenner asked the reporter to make & note
of the fact that thers is no refereuce to the bankruptoy rules
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in 1ine 4 and the reporter atated that he would check out
the bankruptcey rules,

PROPOSED RULE OF EVIDENCE 5«02, DETERMEINING EXISTENCE
OF PRIVILEGE.

-

professor Cleary read his cowment, which explained
that thig rule was being laft epen for conpidexation aleng
with the treatment of preliminary questions of fact
genexally.

PROPOSED RULE OF EVIDENCE 5-03. LAWYER-CLIENT PRIVILEGE

M

professor Cleary suggested that subdivision (3) ef
subsection (a) be stricken, and he wished to ansnd
subsoction (b) by the addition of the words “or his
represontative™ at the end of line 28 and the insertion
of the words "or his lawyer's representative™ after the
word "lawyer" in 1line 39, Bo then read the proposed rule
and comment. After an extemsive discussion on the meaning
of the word "officer®, it was moved and seconded that in
1ine 1, tke word "piblic” be added after “person”™ and
the word "or" be added after ”o!f\tesr". The vword "public®
before "officer” was used in cenformity with Rule 25(d) of
Foderal Rules of Civil Procedure, MNotion to smend line 3
was carried unanimously. Hr. Seivin questioned the simul-~

tansons usage of ':profusiml iegal smervices™ and
"srotessional services” and felt that perbaps the saxe




terminology abould be used throughout the rules. It was agreed
that “professional legal services” would be the term used.

Professor Cleary nsuggested that in lieu of lines 8-12 of
the second draft, the following be used: "A minor ox an
incompstent person may be a clieat.” After a short discussien,
Judge Weinstein moved that the second sentence be atricken and
that no written substitution be inserted. Desn Joiner sescendod.
Motion wasg carried unanimously. Rule 5-03(a) (1) ss approved
reads:

"A ‘client’ i3 a person, public officer, or corporatiom,
amsoclation, or other organization or eatity, either public
or private, who is rendored professionsl legal sexvices by
a lawyer, or whe consults a lawyer with a view to obtaining
professionnl legal services from him.”

Professor Green moved approval of subdivision (2). Second was
assumed, and the motion was carried unsnimously. Rule 5-03(a)(2)
ags approved reads:

“A 'lawyer' is a person authorized, or reasonably
believed by the client to be autherized, to practice law
An any state or nation."

Mx. Haywood moved that subdivision (3) be strickea with
the understanding that the subject matter will be covered in
subsection (b). Motion vas approved unanimously. By this
action, subdivisions (4) and (5) of the second draft were

renunbered (3) and (4), respectively.
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Judge Soboloff asked if an expert, who had been asked by
the lawyer to help on a case, was subject to interrogation.
Professor Cleary replied that an expert would be comsidered a
manager ~ sort of an associate lawyer - and would zot be
called as a witpness., Mr. Jonner read the reolated propesed
Civil Rule 26, which is as follows:

"[A] perty may discover facts known or opiaions beld

an export retained or ally employed by another
party in anticipation of litigatioa or preparation fer
trial only upon a showing that the party seeking dis-
covery is unable without undue hardship to obtain facts
and opinions on the same subject by other means or upon
a showing of other exceptiocnal circumstances indicating
that denial of discovery would cause manifest injustice.

"As an alternative or ia addition to obtaining dis~
covery under subssctien (A) [above paragraph], a party by
means of interrogatories may require any other party (1)
to identify sach person vhom the other party expects to
call as an expert witnsss at trial, and (1) to state the
subjsct matter on which the expert will testify. There-
after, any party may proceed by an appropriate method to
discover from the expert or the other party facts kaoown
or opintons héld by the expert which are relevant to the
stated subjeoct matter.

"Discovery of the expert's opinions and the grounds
therefor is restricted to those previously given or to be
given on direct examination at trisl.

"The court way require that the discovering party
pay the expert 2 reasonable fee for time spent in rcsgendlng
to discovery, and, require a party to pay another party a
fair portion ¢f the Zees and expenses incurred by the latter
party in obtaining facts and opinions from the expert.”




Mr. Spangenberg maid that he was troubled very much by
the emission of the words,"or to consult a lawper",from the
secoad draft of the rule, and he moved that the criginal
deaft language be reinstated. After a short discussion,

a vote was taken, and the motion was lost by count of 8 to §.
Since the vote was mo clomse, Mr. Jennex msked for further
discussion. Mr. Selvin moved that the words,"one having sutberidy”,
be substituted with the werds, “who is suthorized or directed by
the clieat”. There wes no second to the motion, but ir.
Spangenberg explained more fully just why bhe thought the original
draf?t language "to obtain legal services or to consult & lawyer"
should be retained. Judge Weinstein moved for reconsideration
of ¥r, Spangenberg's earlier lost motion. Motion was seconded
and it was carried by a vote of € to 5., Mr. Jenner stated

that the following proposals had been made during the course

of the earliier discussion: (1) that "Representative of the
client is one authorized or dirvected to obtaim professionnl

legal services." be used for subdivisiean (3); (2) Wr.
Spangenberg’s nmotion which was to have the subdivisieon read:
“Representative of the client means one having authority to
obtain legal services or to consult a lawyer for legal advice.V

Judge Weinstein moved that 1ine 19 read: "authority to
obtain professional legal services or to conezit a lawyer for
legal advice or to act on advice”. Judge Vaa Pelt suggested
that iine 12 read: "authority to obtain professional legal




services or to receive or act on advice”. Mr. Spangenberg
accepted the suggestion, After reading the definition of

the word, "ebtain", lr. Spangenberg withdrew his acosptance

of Judge Van Pelt's suggestion, A vote was then taken on
Judge Weinastein's motion to have subdivision (3) read:
"Representative of the client means one having suthority to
obtain professional legal services or to consult a lawyer

for legal advice or to act on advice rendered pursuant therete
on beialf of the client.” Motion was leost by count of 7 ts &,
After a short discussion, Mr. Haywood moved that subdivision (3)
read: "Represzentative of the client is ons having eauthority to
obtain professional legal services or to act on advice rendered
pursuant thereto on bohelf of the client.” Judge Weinstein
geconded., liotion was carried unanimously.

Subdivision 552 of second draft - renusbered gQ.

professor Cleary read the subdivision and his cosment therete.
Mr. Jenner asked if it was clear what is covered by "if not
intended"”., The reporter replied that it was his understanding
that the intent would be that of the individual who representad
a corporation or of the single speaker, and Nr. Jenner was
satisfied with that explanation, Judge Sobeloff moved that
subdivizion (4) be approved as amended. Mr. Selvin seconded.
Hotion was carried unaniseusly. Subdivision (4) as approved
reads as folicws: "A communication is ‘confidential’ if not
intended to be disclosed to third persomns otber than those
to whom dimclosure is in furtherance of the rendition of

4
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professional legal services to the client or those reasecnably

negesaary for the transmission of the communication.”

Dean Joiner felt that "representative of the lawyer"
should be defined in this rule.

There followsd an extensive tangential diecussicon during
which Rule 16(b) of the Federal Rules 0f Civil Procedure was
read in support of procedure followed by Judge Estes.

Dean Joiner moved that as a matter of policy there be
a definition of "representative of the lawyer", After a
ssconding of the motion, 4t was carded by vote of 6 to 1, and
the reporter is to submit language at & subsequent mseting.

(b} General rule of privilege.

Protessor Cleary read the text of the proposed subdiviaion
with the additional phrases :or his repressntative” at the
end of 1line 28; "or his lawyer's repressentative” after the
firat word,"lawyer”,in iine 20; and the word,“professional”,
botore the word, "legal", in lime 32. Mr. Epton asked if
line 32 could not read: "for the purpose of rendering professional
legal services to"., Professor Cleary axplained that the
rendering of services was not th; purpose pear -se, but that
the purpose of the communications was to facilitate thse rendition.

»

[Lunch from 1:08 p.m. to 2:17 p.m.]

Br. Wiilisas felt that subdivision (3) of subsection (b)
should be ended with the word, "interest™, because the meaning
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contained in the balance of the clzuse was contained already
in subdivision (4) of subsecotion (a). Professor Cleary
replied that the language in subdivision (4) informs when
a communication is "confidential™, He eaid tht if (b)(3)
wvore left se ir. Wiliiaus suggested, the meaning would be too
broad. Kr. Selvin suggested that subsection (b) be revied
to read: “A client has a privilege to refuss to disclose and
to provent any other person from discloeing coafidential
comaunications made, for the purpose of facilitating the
randition of professionsl legal servicss to the client,
by the client or his lavyer to a lawyar yepresenting another
in a matter of common interest.” Professor Cleary suggested
that the wording be: "or (3) made, for the purpose of
faeilitating the rendition of professiocnal legal ssrvices
to the client, by him of his lawyer <o a lawyer repressnting
another in a matter of common interest.,” Judge Sobeloff
suggested that the wordé, ‘made”, be inserted atter “commuunicatioas”
in line 28, but since it was felt that “"made” did not apply to
(1) and (2), he dropped ithe suggeation, Judge Estes moved
that language rezd by Profeasor Cleary be adopted. There
was 2 second to the motion, and there was unanimous approval
to bave subdivision (3) of subsection (b) read:

“or (3) made, for the purpose of facilitating

the renditien of professional legal services to the

client, by him or his lawyer to a lawyer representing
another in a matter of comsmon intarest.”
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Mr. Haywood moved for approval of subsection (b) as
amended. Judge Van Polt seconded, There was unanimous
approval, Bule 5~038(b) as approved reads as follows:

ul , A clisnt has &

256 O FoTuie t0 discloee and to preveat any
other porscn from discles confidential communicatioans
(1) botween himself or his representative and his lawyer
or his lavyer's represestative, or (2) betwesa his lawyer
and the lawyer's representative, or (3) sade, for the
purpose of facilitating the rendition of prefessicual
legal wervices to the client, by him or his lawyer %o &
lawyer representing anotber in a matter of cowmon interest,

(c) Who may claim the privilege.

Profemsor Cleary read the proposed subsaction snd gave
the background of a few of the changes which were made therein.
Discuseion centered around the meaning of "successor® with
relation to public offices held. M. Jenner quextioosd the
usage of the word, "may”, at the beginning of line 40 and
said he felt that perhaps "muat” should be used. However,
Professor Cleary stated that the Committee had decided that
the lawyer should hot have to claim the privilege where
because of personal circumgtances it would cause 2 hardship.
Deoan Joiner moved that aubsection (c) as amezded be approved,
and Judge Estes seconded the motion. There was unaniwous
approval and Rule B-03(c) reads as follows:

ey I
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mmmlwunotuuuu“cnm or
the successor, trustes, or similar W&ttn of &
corporation, mtauoa. cr other organiszation, whether
or mt in existence:. The person who was the lawyer at
the time of the communication may claia the uus”
but only on behalf of the client, and hix nuthartty
do 80 is preuuned in the abmsence of evidence te the
contrary.*

(d) th ’
(1) Furtherance of crime o& fraud,

Professor Cleary explained the background of this
auhdtvtuion.;::ad the text and comment thereto. There was
an exteonsive discussion during which actual and hypothetical
cases were presented wherein it was shown that the lawyer
himsel? was guilty of furthering crims, and it was felt that
perhaps language covering those types of cases should be put
into this subdivision. However, further discussion led to
the general agreement that the situations presented were covered
undor different rules. ¥Nr. Haywood moved the adoption of
subdivision (1). Dean Joiner seccnded. Motion was carried

unanimously and Rule 5-03(d) (1) as approved reads as follows:

*{1) rurtharaaeo of eri-o or traud. If the services
p Soughy =7 b enable or aid

anyone to cannitrer'plsn to'eoanit -hat the client knew
or reasonably should have known to be a crimw or fraud; or"
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{2) Claimants through decoased client.

Protessor Cleary read the subdivision and gave its
background, Judge Van Pelt moved its spproval, and Judge
Estes seconded. Dean Joiner suggested that the woxrd,™s",
4n 1line 49 be substituted with "the same”, and Judge Van Peolt
accepted that amendment., MNotion was favored unaunimously, asd
Rule 5-03(d)(2) reads s follows:

a8 com SALIOR Teolevan 3 AR 1SS DEtWOSE
who claim through the same decsased cliant, regardless
of whethor the claims are by testate or iutestats
succession or by inter vives transaction; or”

(3) Breach of duty by lawyer or client.

Professor Cleary read the text and his comment thereto,
Hr. Jouner suggested that the aecond “by" ian line 853 be
stricken and the reporter agreed. Judge Sobeloff and
Nr. Williams felt that the rule went teeo far. Hosever, it
was pointed cut that rules of relevancy would govern the
situations and that it was ispossible to cover or svem try
to cover everything in rules of evidonce. Dean Joiner
suggested the following langusge: “As to a cosmunication
ralevant to the breach by the lawyer or by the client of a
duty ariasing out of the lawyer-clieant rslatiomship.”
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Judge Weinstein rvead Uniform Rule 26(2)(c) which is as
follows:

"to a communication relevant to am issue of

breach of duty by the lawyer te his client,

or by the client to his lawyer, ox".
¥r, Selvin moved that subdivision (3) bs amended Ly use
of the uniform langusge. kr. Epton ssconded. Motion was
earvied by vote of 11 to 1, [Chair ruled that no general
motion for approval was needed.] BRule 5-03(d)(3) as

approved reads as follows:

coumEInICAL 108 FE19V] TR F PR Y

duty
by the lwlyer te him elunt. er by tho el.hnt to his
lawyer, or",
54) Dooument attested by lawyer.

mrofessor Cleary read the text and coament.

Judge Van Pelt moved for approval of subdivision (4) ss
submitted by the reportsr. M. Spangenberg seconded the
motion. There was uananimous approval and Rule 5-03(d)(4)
roads as follows: |

mnt tcmm.eh mlmor u an attm:l.ng witness; or®,

ga) Joint Clients.
eary

Professor/ read the text and gave its background.
There was a short discussion botweon Judge Weinstein
and Professor Clesary s to what was covered by usage of the

vords, "in cosmon™, in this rule and what was ooversd under
subdivision (3) of subsection (b). Judge Veinstein was satisfi




aid-

with the reporter's explanation and Mr. Bpten moved for
approval of subdivision (8) as submitted, MNotion was
seconded and it was carried by unanimcus approval., Zule
5+038(ad) {(3) am approved reads;
"ész Joint clisnts. As to 8 comumioation
relev common interest betvern tso
or more clients if the communication was made by any

of them to a lawyer retained er consulted in cssmon,
when offered in an action between any of the am.f

professor Cleary read the rule and his cosments therste,
(s) Definitiopa, 7

Mr. Epton moved approval of subsection (a) and Judge
Scbalof? weconded., Mr. Spangenbarg felt that the privilegs
should noei dbe extended to a)ll m of the patieat's
family. After discussiocn, Judge u&s moved that the rule
be restricted by the exclusion of the patient'’s family
sembers and Mr. Spangenberg seconded. Motion was lost by
vote of 9 %0 3.

Yote was taken on Mr. Epton's motion for spproval, and
it was carried unanimously. Rule 5-04(2) as approved reads:

"(a) Definitions:
(1) A ‘patient' is a person who consults or is

axamined or in fimdhyagsnhatm apiat for purpeses
of amts or treatment of his mental or emotionsl
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w  w¢2) A 'psychotherapist’ is (1) & person
authorized to practice medicine in any state e
nation, who devotes & substantial portion of kis

tims to the practice of paychiairy, or

beliaved by the patient to be such, o (i18) »
licenmed or certified as s psychologist usder

lsws of any state or nation, vho devetes a substantial
portion of his time to the practice of climfeal

psychology.

"(3) A communication is ‘cenfidential’ if ndt
mmmmuammmzmmm
than thoeo presest to further the rest of the
patient in the consultation, examimation, or interview,
or persons reasensbly necessary for the tranemissicn

ggﬁ;f” apist, including members of the patieat’s

{b) General rule of ' .

professor Cleary read the text. Dean Joinar moved
for approval of subsection (b) as submitted by the reporter.
Mr. Epton seconded, MNotion was unsnimously carried, Rule
S-04(b) as approved yeads:

; or
direction of the psychotherapist, including msmsbers of
the patient's family."

_ge) Who may clain the g _,;ﬂlego.

Professor Cleary read the text. Dean Jolaer moved the
approval of the subsaction as submitted by the reporter.
Professor Green ssconded and the motion was carried unsuisously.

S A ey
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Kule 5<04(c) as approved reads zs fellows:

, pa person the
may ahu the prtvum but ouly on bebals of the
patient. His authority ¥ to do is W in the
ahsence of evidense to the contrary,

(.4 tions
(1) Proceedings for bhospitalization.

Protessor Cleary read the proposed subdivision and
gave the background. Mr, Selvin suggested that “As to
rolovant communicatien" be substituted with the words,

"Anx to compunications relevant to an issue™. Professor
Cleary said the change would bs quite scoepiable, Nr, Selvin
questioned vhich word was tbe antecedent of the werd
#thevent” in line 40. The reporter agresd that it

referred to bompitalization, and Mr. Jenner suggested the
words, "'of hospitalizstion™, bs used rather than “thereot".
m.himwadthat#holastehmbemmwm
subdivision end with the word “illness” in line 38, but
when the background of the submitted wording was given by
prefessor Cleary and there was no support for his motion,
Dean Joiner withdrew it. Mr. Selvin moved for approval

of the subsection with the proposed changes. Nr. Eptoa
seconded., Motion was carried unanimously. Rule 8-04(d)(1)
a8 approved reads:
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to he hupttauu thopati.ut for mental 1% 1110

the pmyobetherapist in the courss of or

treatment bas deternined that the patient is in need
of bospitalizatien; ox".

(2) Examination by eourt ovder.

Professcy Cleary read the text cnd gave the
backgreund, Judge Weinstein asked if it would be possibly
for the court to order otherwimse at the time the caamimation
is ordersd, e.g., for the court to rule that the comwai~
cations are privileged. Mr. Jenner suggested that the
phrage, "Uhless otherwise ordered by the court”, be inmerted
at the begianing of tbp subdivizion., After short
discussion, Mr. Selvin moved that the langunge suggested
by Hr. Jonnsr be added. Mr. Epton seccnhded. Several
language suggestions were made, and it was decided that
the Committee should vote on the matter as sa issue of
policy. MNr. Epton withdrew his sscond of Mr, Eelvia's
sotion, MNr. Jenner stated that the issve of policy ws
that the wording of subdivision (2) ahbould be such that 4t
would incorporate the idea that the court could hawve
the power in his order to muke cosmunioations privileged.
There was unanimous approval,

Judge Sobeloff moved that the sense of the last
clause of subdivimion (2), 1.e., "but oaly with respsct
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to the particular purpose fer viideh the exemisation

is ordeved:® be retained but that it be put iatd

different languego in & separate sentomoe. Judge Yan Peit
seconded, Further dimoussion emwmed and 4% was decided
%o leave the issue for the maxt murning's sessisa,

Hoot mm ‘!m“;z at 5110 p&.
l v"gmdunmyﬁ KMo P

Profesaor Cleary sdvised the Chairmaa that
subgection (d) of prepomed Buls 8504 had been radrafied,
but that there was move werk to be dowe,

It was decided to not take up Mule 5408 until
Mogmrs, Williame and Spangenberg arrived,

rrofessor Cleary gave Lackground of secend draft of
thin rule. After shert discussion, ir. Enyweed swved
for approvel of enbesctisn (2), RBule 8-06{x2) s
utaninously approved reads;

hlm

£2) A commaication is ‘osniidontisl® if
_.. made pﬂ.mly and not intendad for mtm
disolosure .
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{b) General rule ¢f privilege.

Profesacr Cleary read the subssction, and changed
the words, "any other person” in line 10 to read "another”,
Dean Joiner felt that it was wrong to give the clergyman
himgalf the privilege, and thersfore, he moved that the
last sentence of subsection (b) be stricken. Thers Wwas
a discussion centered around whether or not a pricst
would be nllowed, either with or without the penitant'’s
congent, to divulge what wam eaid to him in the
contessional, Dean Joiner felt that it was eonplttoly
irrelovant what position any church took on ths issue
under discuesion. Mr. Jenner read the cowment to Rule
20 of the Uniforr Rules of Evidence and also the text of
Rulo #9(2), which are az follow, respectively:

has adcqnatc basis for recogaition. 8 :?.”'
(3rd ed.), Secs, 230443308, This rule 1lows
Law Institute Model Code of Evidence Rule 310, The
privnas- is intentiomally limited to coumusications
y comsaunicants within the sanctity and undex the
Mty of their own discipliinary requiresents.
Any broader treatmeant would open the deor to sbuse
and would clearly net be hrthﬂ public interest.”
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the privil and the judge finds that (a)
m‘Mm‘ﬁ- & peaitontisl ccssunicatien

the

g A A
and (o C

Soking the claim on behalf of an sbeent penitent.”

professor Cleary read his comsent on the original draft of the
rule as followa:

"If he desires disclosure te be made Lo reascn
againet it is apparent and statutes comwnly provide for
waiver by the cemsunicating party."

After a general discussion, Dean Joiner's metion was carried

hy vote of 10 to 2. [See approved text below.]

(c) Who may clsim the privilege.
Professor Cleary read the text and said that, in view of

the actien just taken, the second sentence of the subsectisn
was to be stricken, and the third sentence would read:"The
clergyean uay claim it on belalf of the person, and his
authority =0 to do is presumed in the absence of evidence
to the contrary."” Judge Estes moved for the adopticm of
cubsection (¢) as modified, Notion was carried unanimousiy.
¥, Jenner then stated that subssections (b) and (¢) had
been approved to read as follows:
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ivilefe t6 Teluse [B3Jose and to prevent ancthex
damwm & emttdcatnl communication by the

pernon son tc 2 clorgymsn in his professional character as

spirvitual adviger.

e uis personal representative if be is deceased.
clexrgyman ma chﬂitmhhlrammm and his
autheritywtcdotuwam mmmu«am
to the contrary."”

(d) Exceptions.

£1) Procecdings for mtuuzatm.

puring a short discussion between the chalrman and
reporter it was decided that the ssntences as submitted in
the alternative second dratt dated July 7, 1067, should be
iaverted. Judge Weinstein moved that the redraft be spproved
and Dean Joiner seconded, MNotion was spproved unanimously.
Hule 5-04(d)(1l) as approved resds:

unul iliness, when the psychetherapist tn’:ht courkenés
disgnosis or trestment has determined that the patient is
in need of hospitalization.”

(2) Examination by order of judgs.

Xy, Berger asked why the language, “unless ths judge orders
that they ars privileged for all purposes.”, ¥as necessary, snd
prafessor Cleary replied that be was going to suggest that the
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word, "otherwise", be used in lieu of the phrase, "that they
are privileged for all purposes.” There was o objection teo
that substitution. Profesmor Cleary also thought that after
the word, “privileged”, in line 9, the words, "under this rule™,
ghould be added. Judge Weinstein moved that subdivisiea (3)

be adapted as proposed by the reporter, Dean Joimer seconded,
¥otion wam carried unanimoualy, snd Rule B«04(d)(2) as approved
reads as follows:

der of judge. IZ the judge

Ot the patient, communications made in in the 0oures ihercof
are not privileged under this rule with respect to thw

particulay purpose for which the sxamination is ordered
unless the judge orders otherwise."

gaz, Condition put in issue by patient or successor.
Professor Cleary rvead the text. iir, Spangenberg asked

what was meant by “claims through the patient". Judge Welmstein
asked 1f the word, “it", in line 18 could be changed to “the
condition”, Mr. Jonner inguired vhetho? it shoule éo *introduces
the condition” or "relies upon the condition”, and it was agroed
thai the wording should be "relies upon the condition™. MNr. Selvin
moved that lines 14 and 15 as submitted in altsraative second
draft be changed to read: "an issue of the mental or emotional
condition of the patient in any proceeding ia which he introduces
the iesue as an element of his". There were several language
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chznge guggestions, and Mr. Solvin accepted "relies upon

the conditien" as » substitution for "introduces the issue®™.
Hotion wag carried unanimously. Mr. Selvin then moved that
1ine 18 be smended by the substitution of “relies upoz the
conditien” for "introduces it". There was unAhimous approval
of the motion.

Judge Van Pelt asked whether or not the phrase "as a
beneficiary of the patiant” should be left in, and in the event
that it was, should it not be broad enough to include all
transactions. Judge Weinmtein meved that the phrase,
"olaining or detending through the patient or as & beneficiary
of the patient',be stricken. Judge Van Pelt seconded. After
a short discussion, motion was carried by vote of 13 to 1.

Dean Joiner noved that the caption of subdivision (3)

Le changed to yead: "Condition put in issue by the patient

or after his death.” MNr., Jenner suggested that the caption
could be simply "Condition put in issue,”, and all were in
agreement. Judge Estes moved that in lines 30 and 31 of
subdivision (c), the Tollowing words bLs deleted: “or by the
personal representative of a deceased patient.” Dean Joiner
seconded. During a short discussion, the prevalent viewpoint
was that the reputation of a doceased should not be open to
eriticisn, Judge Estes® motion was lost by vote of 6 to 5.

s bl

ey
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Dean Joiner moved that subdivision (3) be approved
as redrafted. There was unanimous approval. Rule 5-04(d4) (D)
e approved roads as follows:

under to " : eSSl cAtions releéviant 0 an
issue of th. nnntnl or caottonnl condition of the patient

in any gwoeaodtng in which he relies upon the coaditien
a8 an element of his claim or do!cnna. or, afiey the

patient's death, in unz zg in whick any : 4
relies upen the condition a- an cleu-nt ¢f his Am
oy defenmse."

PROPOSED RULE OF EVIDENCE 5-05., HBUSBAND-WIVE PRIVILEGR.

professor Cleary read the text and his coment. Judge
Woinstein moved that the word, “action”, in line 2 of
subseotion (a) be changed to "proceeding". WMr. Raichle
gegonded. There was unanifous approval. Judge Veinstein
then moved for approval of subssction (a), and Dean Joiner
seconded. Motion was carried by vote of 13 to 1,

Judge Weinstein mgved that the word, "actions"™, in 1line 6
of subsection (b) be changed to "proceedings”, and Judge Estes
geconded., There was unanimous approval. Judge Yolmatein then

moved for approval of subsection (b), and Dean Joloer seconded.

¥otion was carried unanimously. BRule 5-08 as approved reads

as follows:

crininil Srocacaing DRl e
from testifylng sgainst bia.

E




{ XORY ivilege under
chnrzod with y ; ingt the o o rt“

a orx aga oF property
ﬂthoethororofaamuetottmm with a erie
against the porsoi or property person
committed in the course of m—itttng 3 crime agsinst
the otlnr:* or (2) as to matterms occurriug prior to the
marriage,

PRODPOSED RULE OF EVIDENCE §-07. BORITICAL VOTE,

ir, Spangenberg moved for approwval af the rule. Judge
Estes seconded. There was unanimous approval and Rule 5«07

reads as follows:

po) ‘ by secret ballot
unless the vote was cast illegally.

PROPGSED RULE OF EVIDENCE 5-08. TRADZE SECRETS AND SIMILAR
CONPIDENTIAL MATTERS,

Professor Cleary reoad the text and his comment thereto.
Dean Joiner moved that the rule be stricken., Judgs Van Pelt
saconded. lHr. Jenner pointed out that Rule 26 of the Federal
Rules of Civil Procedure does not cover proposed Evidence Rule
8-08; FRCP Rule 26 deals with discovery and Proposed Evidence
Bule 5+08 deoals with admissibility. After a very short
discussion, Vean Joiner's motion was lost by a vots of 8 to B,

¥y, Spangenberg moved that the language, “or other
aattors of similar confideatial nature", bLe stricker from
lines 4 and 5. Mr, Berger seconded. Judge Sobeloff asked

i o




=BG

what was permitted by the language that kr, Spangenberg

did not want permitted, MNr. Spangenberg replied that
he felt that "trade secret” was broad enough as generally
interpreted. After considerable discussion, Dean Joimar

modified Mr. Spangenberg's motion so that it was to sirike

the words, "or other matters of similar confideatial natars”,
from 1lines 4 and 5 and to inmsert, after the word, “disclosure®,
in line 7, the following language: "of a trade segret or other
matter of similar confidential nature”. lMotion was carried
unanimously.

Dean Joiner moved that Rule 5-08 ke approved as amended,
Having beon duly seconded, the motion was carried unanimously.
Rule 5-08 as approved reads as follows:

"Rule 5-08. Trade secrets and siailar confidential
matters,

i

A person has a privilege, vhich may be claimsd

and to prevent othe “g..m"‘"“"’ Sereclontng a trade
preven r

secrot oamed by him, tthdmdthmm

will not tend to conosal fraud or otherwise work

injustice. Vhen disclosure of a trsde secret or other

matter of similar confidential mature is directsd,

the judge shall teke sush protective measures as the

interests of the holder of the privilege and of tho

perties and the furtherance of justice may require."

e s A
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PROPOSED RULE OF EVILGNCE 5-09. SECRET OF STATE.

M-WMM
professor Cleary read the text and his comment therete,

(a) Dsfinition.

Hr. Epton moved approval of the subsection. Dean Joiner
soconded. There was unanimous appraval, and Rule 5.08(a) reads:
v(a) Definition. i ‘secret of state’ is informatios
not officially disclesed to the public

concerning the national defense or the ianternational
relations of the United States.”™

(b) General rule of Eiviﬂo.

A discussicn on the meaning of the term, “in camera”,
wvas opened. However, since it pertained to subsection (e),

Mr. Jenner asked the Comamittee for actiocm on aubsection (»)
before further discussion.

There was a lengthy discussion on the different slants
given to just what is a state secret, Judge Sobeloff movaed
that "sufficient"” be added before the word, “showiag®™, in
lime 7 of subsection (b). MNr. Eaywood seconded. MNotion was
carried by vote of 8 to 3.

Judge Weinstein proposed the following as a substitution
for lins 7 of subsaction (b): "When the judge finds thet the
evidence may disclose a secret of state.” Botion was lost fer
want of a second. Judge Estes moved that line 7 resad: “upsa a
sufficient showing of danger that the ovidence will disclese
2 secret of state.” Hr. Epten secondsd. lr. Spsngeaberg noved




to amend Judge Estes' motion by baving line 7 read: “upen &
showing of substantial danger that the evidence will disclose
a secret of state.” Mr. Raichle seconded. Mr. Spangenberg's
motion wes carried by a vote of 8 to 3. My, Willians moved to
amend line 7 so that it would read: "upom a showing that the
evidence will disclose a secret of state.” Judge Estes
seconded. Motion was lost by vote of € to 7. Dean Joiner
moved that subsection (b) be approved. MNotion was carried by
vote of 12 to 1. BRule 5-00(b) 2s approved reads as fellows:
A e Tue 15 s Toe veTabhoe and to provest auy
& privilege to reluse e and to preveat
o roor fhat She evidence w111 discloms a secret of state.”

(c) Procedure.

Profeasor Cleary read the text.

Judge Weinstein moved that the language beginning with
the word, "to", in line 12 and running through the word, "de",
in line 14 be stricken and that the following be insorted:

2 period after the word, “statement", in line ié and then this
language ~ "The judge may proceed ex parte or in camera. The
Judge may order evidence™ -~ and then the languags be picked up
with the word, "sealed”, inm line 1l4. Dean Joiner ssconded.
There was general discussion on the meaning of “ex parte™ and
“in camera”. Mr., Jenner stated that the izsues to be decided
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were whether (1) the judge could consider the materisl with
cue side present and not the other; (2) he may coneider it only
in camera with a0 parties present; or (3) there be some
combination, After a short general discussion, Judge Sobelolf
moved that the Committee adopt the generzl policy that the
deternination of the issue raised by the atatement may be deone
in camers - not ia open court - but with counsel for both
sides present. In other words, it may be done in chambers

but not ex parte. The motion was seconded, and it was carried
by a vote of 7 to 6.

[Lunch freom 1:07 to 2:15 p.m.]

¥r. ‘Jemr pointed out that what the Committes was
faced with are the following: the completion of the first
run through of hearsay and sows additional materials; review
of the Judicial Code and Bankruptcy, Civil, and other rules;
going through the second staqe aaterial; completing revision of
first stage material and considering that material before tbe
third round is reached; third round will consist of finalixed
second round nterula,;;:mutm of comments to accorpany
rules when they go to the country. -

As to dates foxr future msetings, it was decided that

they would be held on October O, 10, and 11, 1967 (Monday,
Tuesday, and Wednesday - with night sexsions on the Sth & 10th)
and on December 14, 15, and 16, 1967 (Thursday, ¥riday, and
all 'day Saturday.)
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Judge Weinstein moved that submection (c) be ended
with the word, "statement", in iine 12, Howsver, Mr. Jeaner

poiated eut that to do that would mot be in accordance with
the motion carried with regard to the determisation of the
fasue, and Judge Weinstein withdreow his motioan., He then
suggested that the first two sentences be retained, and that
a third sentence, which would read: "The issue may be tried
in chambers.”, be added. Judge Estes suggested that the
subsection be ended at line 1)l with the word, "conceras™,
Judge Weinstein stated that the sentence, "tThe required showing
may be made in whole or in part in the form of & writtea
statenents.", gave what amounts to a hsarsay exception to

the privilege. After a short discussion concerning hearsay
rules, Mr. Berger asked why the Ccamittee had to jo beyoand

the first sentence of the subsection (e). Judge Veinstein
moved that the first sentence be amended to read: "Tbe privilege
may be claimed only by communication from the ciiief efficer

of the departsent of govermmeat administering the subject

=atter which the secret conceras.”, and that the reast of the
proposed subsection be deleted. .Judge Sobelsff did mot like
that idea, bscause he said that 1t did not indicate what the
Judge must de. Judge Weinstein withdrewv his motion. kr. Jeamner
suggested that Professcsr Cleary and Judge VWeinstein be assigned
the task of returning at the opening of Saturday's session with
a redraft of ;ubaactaon (c) which would carxy inte effect the
policy adepted by the Committee, i.e., that the determination




of the imsue may be in chambers but, 12 so, that it not
be ex parts ~ that if the judge conaiders the materials
in chasbers, counsel for both parties must be present.

Professor Cleary suggested that line 12 be ended with
the word, "statement”, in the proposed draft, and that the
following sentence be added: "The judge may hear the matter
in chambers but all parties sxe entitled to inapect the
claim and showing and to bs heard therson.” Judge Weinstein
moved that Professor Cleary's laaguage be approved, and
¥r. Wililsms seconded. Mr. Spangemberg thought that tho
word, “parties", should be changed to vcounsel®, siance that is
what is reslly meant. This amendment was sccepted, and the
motion was carried by vote of 10 to 4,

Mr., Williams moved tbat "affidavit™ be substitated for
rgpitten statement” in line 12, Mr. Erdahl moved that the
words, "certified statemsnt”, be substituted for "written
statement under oath.,” Mr. Evdahl's motion was lost for
want of 2 second. Mr, ¥illiams' motion was lost by vots of
8 to 6. Nr. ¥Williams then moved that 23 a matter of pelicy
something ‘to this effect be inserted imteo the rule: "The Jjudge
may take such protective measures as the interests of the
govervsent and the furtherance of Justice may require." Dean
Joiner seconded. Notion was carried unanimously, and ths
language was adopted as the last sentence of the subsection,
ir. Berger moved for approval of subsection (¢) as revised,

Judge Bstes seconded, and motion was carried by majority vots.
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Rule 5«08(c) as approved reads as follows:

"(g) Procesure., The privilege may be claimed
ounly by ficer of tho departmant of
government adainistering the subject matter which the
secret concerns. The yequired showing may be mads in
whole or in part in the form of a written statesent.
The judge may hemy the mstter in chambers but all
counsel are entitled to tnmot the clain and shewing
and to be heard thereomn. Judge may take such
protoctive measures am the intereats of the Government
and the furtherance of justice may regquire."

(d) Notice to Government.

Profossor Cleary read the text. MNr. Raichle moved
that subsection (d) be stricken. Judge Bebsletf seconded.
However, after a short discussion during which it was shewn
that there were cases in which the Government was not &
party, but where secrets of state were involved, Nr. Ralchle
withdrew his motion. JMr. Eaywocd moved for approval of
subsection (d) as proposed, apd Mr. Spangenderg seconded.
Moticn wae carried unanimously. HRule 85«08(d) as approved
is zs follows: N

"(d) Notic Government. If the oir

[HaicRte stantial possibility that a
clain of privilege for a mecret of state would be
appropriate but has not besen made because of oversight

or lack of knowledge, the Jjudgs shall give o cause notice
to bhe given to the officer eutitled teo claim the privilegs

and shall estay further proceedings a reascnable tise to
afford opportunity to assert a claim of privilege."
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fe) Eifect of sustaining claim,

Profemsor Cleary read the text. There was feeling
among the mambers that lines 13 and 14 sheuld not be in
this rule, and several oasez were preseated to back this.
¥r. Williams moved that the words following the word, "which®,
in lins 13 , and the whole of 1line 14 be delted and that
the following be used in iieu thereof: "the svidence is
rolovant.” Mr. Borger ssconded. Professor Cleary felt
that that would be putting the Government at the mercy of
overy litigant vho wanted t0 come and igsert a claim against
the Governmont. It would require the Govermment to produce
material privileged under this rule in order to defend.

During the discussion, Mr. Jonner suggested that the subssctimn
be ended with the word, "require”, in line 1R, Judge Scheloff
remarked that that would safeguard against the fear that

the Govermment would ba put at the mercy of the litigant,

and that it would aleo safeguard against the opposite danger,
i.e.,, that the litigant would be put at the mercy of the
Govermsent. Judge Weinstein moved that the subsection be
ended with the werd, “regquire”, in line 1l. MNr. Berger
seconded. It was brought to the attemtion of the chairman
that there was a motion made prior to Judge Weiansiein's.
Vote was takenm on Mr. Williams' earlier metion to delete all
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langusge following the word, "which", in line 13 and
substituting the words, "the evidence is relevant”,
Hotion was carriaed by vote of 13 to 1. Judge Wsinstsin
then moved that the subsection be ended with thse woxd,
"poquire”, in line 11, Judge Estes seconded. Hotion vas
lost by vote tof 11 to 3,

- Dean Joiner moved that subsection (e) as revised ’
be approved. Mr. Selvin asked what could be done in a
ecame where the Government is not a party to the action
but the privilege is claimsd and upbeld. iIn a slander suit
petween two parties, the Government iaterposes. Judge
Sebeloff seconded Dean Joiner's motion. It was earried
unanimously. Rule 5-08(e) as approved reads as foliows:

: ) _Effect of sustaining claim,. If a claim of

ey RO - 3 Y GTAL

proceeding to which the Goverament ie 3 y and it
appoears that the opposite party is ) deprived

of material evidence, the judge shall mske auy further
orders which the interssts of justice require, such as
gtriking the testimony of a witness, deciaring & mis-
trial, or finding sgainst the Government upon an issue
as to which the evidence is relevant."”

PROPOSED RULE OF EVIDENCE 5-10. IDENTITT OF INFORMER ,

M

profegsor Cleary read the second drft of the rule and
the alternative draft of subsection {¢) and bis coxaents
therets,
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(a) Rule of privilege.

r, Haywood moved for the ndoption of subsection (a).
Dean Joiner seoconded. MNotion was carried by a vote of 8 te §,
and Rule 5.10({(a) as approved reads:

re. The Government or a
BT au i34 he! privilege to
refuse to dieelm the tdonttty of a pevson who hae
furnished to a law enforcement officer information
purporting to reveal the commission of a crime."

(b) Who may claim,

Profassor Cleary read the text, My, Erdahl moved
for the adoption of the subsection. MNr. Berger secondsd.
liotion was carried by vote of 8 to 8. Rule 5-10(b) as
approved reads as follows:

"(b) ¥Who may claim, The privilege may be claimed
by an Appropriats representative of ths Govermment,
regardiess of whether the information was furnished
to an officer of the Govermment or ¢f a State or
subdivision thereof. Unless the Government obj«ts.
the privilege may be claimed by an
representative of & State or subdi on if tho
intoarmation wes furnished to an officer thereof."

{c) Exceptions. (Alternative second draft).
¥r. Epton moved that the firat sentemce be approved.
Judge Estes seconded. HNotion was carried by vote of 11 to 2.
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After 2 discussion, which centered around arsests being
made without probable cause and the identity of informers
being withheld, Mr. Williams moved that subsection (d)

as proposed in the second draft he substituted fer subdivisions
(2) and (3) of subsection (¢) as proposed in the alternstive
second draft., Judge Weinstein secondsd, Professor Cleary
gave the background of the second draft of subsection (d).
Mr. ¥illiams said that as long as there was going to be a
consequence attached to the failure of the Government to
disclose the identity of the informer who has information on
guilt or inmocence and the validity of such, there should be
attached a consequence to the failure of the Government to
disclose the identity of an informer, when ordered, who

~

has information on the validity of the search, BSeveral aspects
of the Roviare, Rugendorf, and Vaa ;raaca cases wers presented.
Mr. Selvin asked if the reporter's intention in subsections (¢)
and (d} of the second draft and the alternative second draft of
subsection (c) was that the identity of the informer be disciosed
only to the judge in in eamera proceedings. He pointed out

that it would be an unenviable position te have to decide that

it would be much more dangerous to the public welfare to let

tha éart&ea in on the name of the stool pigeon than it is to

let them in on the secrots of the atomic bemb,




pean Joiner asked the reporter what he thought was
accomplished by subdivisien (3). Profeasor Cleary replied that
his feeling was that it was a gubatantial gain to the accused.
Mr. Williams said he did not understand what the consequoncs
was intended to be if the Government does not ciqn the slip
of paper with the informer's name on it to the judgo An camera.
professor Cleary said he felt that it would be entirely
consistent to add a sontence which says in effect, "If the
Governseat elects not to discloas the ufmaafn identity
under these circumstances, then the privilege should be
guppressed.” Judge Sobeloff ssked what happened when the
Government does disclose the identity of the informer to the
judge, but the judge decides to keep it from the defense counsel.
During the discussion, which followed, Judge Estes said that
he was very much in favor of subdivision (2) but not in Zaver
of gubdivision (3). Judge Weinstein suggested that subdivision (2)
in the alternative second draft be left ss submitted and thexn
the following language be used: "If information froem an informer
i8 relied upon to establish the legality of the moans by which
evidence was obtained, and the circusstaives indicate a:reasonable
‘probability that the informent can give tent,‘mqg pecesaazy foF u
fair determination of an issue of the legality o?! the method of
obtaining the ovidence as affecting its admizeibility, the Jjudge
shall order the Government to show cause why the proceeding
should not be dismissed oy the issue found against the Govermment.”
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Upoa motion by the Government, the Judge may permit the
showing to be made in whole or im part in the form of &
written statement to be inmpected by the judge in camsra

or make such other order as justice may require. In making
its decision, the court may consider whether the ovidende
was aoquired after issuance of & warpant. If the showing is
nade in camsra, the entirs text of the Govsraxent's statemsnt
abali be sealed and preserved in the records of the court to
be made available to the appeliate court im the event of any
appeal." Mr. Jenner stated that this praoposal would be taken
up at the boginning of Saturday’s session.

[Meocting was adjocurned at 4:37 p.m. on
Friday and was remumed at 8:33 a.n, on
Saturday. )
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PROPOSED RULE OF EVEIDENCE Se11. WAIVER OF PRIVILEGE BY VOLUNTARY
DIBCLOSURR,

Professor Cleary read the rule and his comment thereto.
Dean Joiner said he assumed that the idea of this rule is that
when a husband, charged with a crime, put his wife on the stand
to testify in his favor, that this would be a waiver on cross-
examination so far as one being able to ask the wife questions
against the husband. He said that if this were the rule upon
which it were being relied to accomplish waiver in some way,
then proposed rule 5-11 did not do that, Professor Cleary repliied
that 5-11 dealt only with the coafidential communication type of
privilege. After discussion, Dean Joimer noved that the reporter
be requested to draft a part of Rule 5«11 or to add 2 sectien to
the husbané-wife privilege that would say in effect that taking
tho stand is a waiver of the privilege. After short discussiean,
pean Joiner restated his motion o be that it be the policy of
the Committee, to be implemented by spprepriate rule drafting,
that the privilege of an accused not to have his wife testily
is waived generally if the accused calls his wife as a witmems
in his behalf, Judge Bstes seconded., Following digcussion,
Dean Joiner's motion was lost by vote of 8 to &,
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Mr. Williaus moved that it be the policy of the Committee,
to be implesented by appropriste rule drafting, that the privilege
of an accused not to have his wife testify is waived with respect
to the count of the indictment to which the wife gives temstimony.
My, Berger seconded., Discussion centered around multiple count
cazes, and certain aspects of the recent High's Dairy raobbery
wore presented, Mr, Willianse' motion was leost by vote of 9 to 4.
Judge Estes moved for the adoption of proposed Ruls S-1i,
Dean Joiner seconded. Mr. Jenner suggested that the reperter
strike the word, "as", in line 3. Mr, Selvin moved that it be
a peollicy of the Committee that the rule on waiver excludes
having the effect of a waiver a disclogure that is mads beonuse
it is noceasary or desirable to effect the purposes of a particular
relationship to which the privilege may be applied. MNr. Berger
seconded. Hotion was lost by vote of 8 to 4. After a short
discussion, vote was taken on Judge Estes’ motion, and the metion
was carried unanimously. Rule H-11 as approved reads asx follows:

"Eule 5-11. Waiver of px lege b antary disclogure,
R GROY YORR DS T 4i K BTS LO8E IS % ]
diaeioanre of a ean!id.ntlal -nttsr vatvua the pwivilosn ¥ 4
he or his predecessor holdsr of the privilege voluntarily
discloses or consents to disclosure of any mignificant part
0f the natter., This rule does net apgiy if the disclosure
ig 4itself a privilegad communication
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(¢c) Exceptions.

The Committee picked up subdivision (3) which had beea
redrafted by Judge Veinstein and Profesmsor Cloary., For
purposss of discussion, the drafts were pumbered ass
(1) Judge Weinstein's Altornate proposal fer Rule $-10{e) (3)
dated T-8«87; (2) Judge Weinatein's proposal for Rule 8-10(e)(3)
dated 7-8-67; and (3) the reporter's alternative secoud draft
datad T-7-67. Judge Weinstein moved for spproval of No. 1.

Er. Jonner stated that the issue posed was whether or net the
yest of the Comnittee agreed with Judge Yeinstsin that the
rules does not foreclome or dampen in any event the productica
of the informant when his identity is disclosed, and whether
thay theought the rule needed an affirmative provision. Durisg
the course of conversation, Judge Weiunstein said that as he
sead the California Code, in order for tho Goverawent not to
disclose, the judge must be satisfied that the inforsant is
reliable. He pointed out that this is Just what lines 3 and 4
of his alternate propoasi provided, and he believed that it vas
tho correct approach. Iir, Spangenberg felt that the protection
ef the informant was & very important consideration. For that
TORsOn, he was for the proposal that gave the judge the bhroadeat
discretion. The provizions of Califrania Code §$1042(a) and (c)

and the decisions in the Priestly case were presented during
the discussion. A vote was taken on Judge VWeinstein’s aotion
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to approve his alternate proposal. Motion was lost Ly vote of
8 to 7. Judge Van Pelt moved for appreval of Judge Welustein's
proposal Mo, 2, Mr. Berger suggested an mt to the metiom,
Thim wag to substitute the word, "shall®, for the werd, "mey”,
in 1ine 4 of proposal Neo. 2. The chaivman stated that the iesue
raised by the proposed amendment was the oaly question upes
vhich a vote wvas beling taken st the pressnt time, MNotien was
lJoat by count of 8 to 5, Juidge Van Pelt again moved to approve
Judge Weinstein's proposal Ko. 2., lotion was duly seconded and
wns carried by vote of 7 te 6. [Judge Estes did not vote,]

Mr. Jenner asked the Camaittec 1if thare was an ambiguity
of the character which had been discussed in line € that N
the disclosure be made in camera, He asked if it meant that
the court may make it ox parte as well, Dean Joiner moved
that the words, "in camera", be sibetituted with the words,
*in private”. There was no sscond, as 1} was felt that this
wis not the solution, MNr, Spangenberg moved that'\n 1ine 8,
the words, ™in camera”, be substituted with the words, ™ia
private without the prosence of counsel or party™. Judge Van Pelit
moved that in lieu of the words, "the showing®, there be
stbatituted the vords, “"the disclosure of the identity of the
informant”. Nr. Jenner suggested that rather than attempting
to change the language, the Committes sbould vote ¢oa the policy
only - it being that if the Jjudge receives the ldentity of the
informant in theprm;d’an: counsel, then all counsel have
a right to be present. Policy was adopted by vote of 7 to 5.
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By this acticn, the Committee adupted Bule 5-10(c)(3) which
roads as followsy

wif information from an informer is relied upoa
to establish the legality of the means by which
evidence was obiained and the judge is not satisfied
that the inforsation was received from an iammt
reasonably beliaved to be reliable, the judge ma!
vequire the identi ﬁfthoin!mttehodim
In making his dec tbjmmmimm
%'::g;im ';:mtttbdtmubon:eu

Ry ,

wuynhnchﬂhrudau;utmmﬁ':%
tumm-ummnye:mmtum

in oamers, the record shall be sealed and preserved to

B9 §id6 available to the appellate court in the eveat
Mmuppuu' aod an additiomal sentenge to be added
fb: S oce :h. t’cuwto:‘t::’m@i . :1 nto

present a ng, them a
mlawtabapsnitmtohmt.

Judge Weinstein moved that subdivision (2) of subsection
(c) be zpproved as submitted by the reporter in alternative
socond drafi, lines 9§ through 1l. Motion was carried by
majority vote. Rule 5-10(e) (2) as approved reads as fellows:

of mﬁiit&%m%t:wm mzm’:.mmm’mm

e s fale duteraination of the issns of Euilt or innccssus,

tm;mmzlanwtiuammmﬂm
proceeding, and he may do 80 on his own woticn.”
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Yr., Jemner, at this point, read the entire subsection

as 1t had been approved., BRule 5-10(c) is as :ollaysx
%

n(c) tions. (1) Neo privilege exists under
this ™ tity of the informer or bis
interest in the subject matter of his cocmunication
has been disclosed by the holder of the privilege
or by the informar's own actign, or if the iafermer
appears as a witness, (2) 1If the Govermwat elects
pot to disclose the identity of an informer and the
circusstances indicate a reasonable probabdility that
the ianforwer oan give testimony necessary for a fair
determination of the issue of guilt or immgcence,
the judge shall on motion of the scoused dismiss the
proceeding, and he may do so sn bis ovn motien. (3)
17 information from an informer is relied upem to
antablish the legality of the means hy which evidence
waid obtained, and the judge is not satisfied that
the h!mtim was received from an iaformant

reasonably believed to be reliable; the judge may
require the identity of the inforsant to be disclowed.
In making his decisien, the judge may consider
whether the evidence was aoguired sfter lasusace of

a warrant, The judge may peymit the disclosure to
hm%ﬁuuymmummu
Justics +. 11 the disclosurey of the identity
of the infermant is mnda in camers, the record shall
be sealed and preserved t& bS EAGS available to the
appellate court in the event of an appeal.”, and the
text shall be further modified by the reporter to includs
s provision that if the judge allows any counsel to be
present during the determination, thea all counsel are
te be pormitted to be pressnt.

Professor Cleary propesed the following seatence to cover
the provision: "All counsel shall be permitted to be pressnt
at every stage at which any counsel is permitted to be present.”
Profegsor Green seconded. Motion wae carried by vote of 12 ¢o 1,
The last sontence of Rule 8-10{c)(3) as approved roads:

"A11 counsel shall be permiited to be present at

every stage at which any counsel iz pormitted to be
present.”
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DROPOSED RULE OF EVIDENCE 5-12. INADMISSIBILITY OF PRIVILEGED
MATZTER DISCLOSED UMDER

Professor Cleary read the text and comwent,

Judge Weinstein moved approval, It was duly seconded
and motion was carried unanimously. Rule 5~12 am approved
rends as follows:

) : - N - P T 7- 77 m

agaim the helm ot m prtvuago if the disclosure
vas compalled (a) errvensously or (b) without opportuaity
to ¢laim the privilege.”

PRGPOSED RULE OF EVIDENCE 5-13. COMMENT UPCN OR XMPERENCE ]

Professor Cleary read the text and comment theretoc,
Judge Weinstein moved Far adoption of the rule, and Mr. Epton
seconded, Motion wrs survied unanimously, and Rule 513
ag adopted reads as fellows:

"Bule &ls.emzﬁr 5»9 or inferenve from exereise

PrIVLIIR RetEay LI FERSRT DrOCeed or upon
apriorwiu, umtawmjmatmaew
Judge or coursol, and no inference aay be drawn therefrom,

j”:l”' : " :'. = e : 4 T * .
praetieabla, 80 as to muwu tho uk!.& ot ehm et
privilege suiside the presencs of the jury,

- , 1 - l |
of pxivﬂage S.s entitlcd to an imtmﬁea that no
iafsrence may be drawn tmr;-m
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Agenda Item No. 2 «» Memorandun No, 17

ARTECLE IX. JUDICIAL ROTICE,

professor Cleary sead the cosplete text, Nr. Jesnerx
asked the reporter if he posed for initial action on the part
of the Committes his recommendation one that the procedural
treatment in Rules 44 snd 44.1 of the Federal Rules of Civil
Procodure and Rule 26.1 of the Federal Rules of Criminal Precedure
remaln respectively as civil and crimisal rulss and the
primarily procedural not be incorperated in the draft of the
Committoe, After heaving Professor Cleary's ;emarks, Mr. Jenuey
swemarized the reporter’s recommendation as deing that the
subject matter continue to be treated am it is in the pivil
and orimdnal rules with a yrecommendation on ;ho port of the
Bvidence Commitioe to both of thuse g&vtm th or to
the standing Coumi¢tes, whatever 4s the proper procedure, that
tho mtimnt civil and eviminal rules he sxpuaded 0 s to
embrace mister state law iasued as woll as sduinistritive and
scsond te the rocommendntion as
a matter of poliey, and there was unanimous approval of that

erdasnce, There ¥as an ANSunsa

rmendation,
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RULE OF EVIDENCE 2-01, JBDIC;AL WOTICE OF ARJUDXCATIVE

b

professory Cloary vead the text. Professox Green moved for
adoption of the rule, but it was decided to take it in parts,
't was agreed that the phrase, “in the particuisr case”, in line 2
was to bo deleted., Because there was a feeling that the laaguage
in lime 4 was rather confusing, the reparter suggested that it
bo changed to read: "The facts must not be subject to reascasble”.
Judge Estes moved for adoption of subsectien €a). ¥r. Selvis
suggested the use of parenthetical emmseration of the roasons
after the word, "because”, and this s aceeptable., Mr. Jenner
anmeunced that it had besn moved and seconded that lines
1 through 8, as modified, be approved. Motion was carried
unanimously. However, the chairsan had neglected to call for
discuasion before the vote was tﬂ!ﬁﬂl, and Professor Green
suggested that, instead of the word, "universally™, the word,
nponerally”, be used, This was accepted without a seperate vote.

through

subsection
Rule 2«0¥{a) 2s approved by the Commitice resds as follows:

iRL § [Eaie € G Trom Waich they
myheiﬁenﬁiammdhythmmoitmmhz

, facts., The facts must not be subject to
DY s alaputs because: (1) generally koown; (2)
gensraliy known within the territorial Jurisdiction of the
trial court, or {(3) ecapable of acourate and ready determi-
gation by resort to scurces yhose acouracy cannot reamonably
e guentioned.”

L d
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Professor Cleary read the text. Jwige Weinstein moved
adoption and Judge Sobeloff seconded. Motion was carried
unanisgusly, asd Rule 2.01(b) as approved reads as fcllows:

wimtber mues’udw not "

{c) When taking usotice nandatory.

Professor Cleary re&d the text, It was agreed that
the word, "any", in line 12 ebould be deleted. However, afier
& short discumsion, Mr. Jenner suggested tkat the clauses
of the firast sentence be inverted, and that the word,"any®,
be substituted with the word, "the". Thers was no objectien
t0 either suggestion. Judge Veinstein moved that the second
gentence be stricken. Mr. Epton seconded., 7Thers was no diseent,
Judge Welnstein moved that subsecticz (c) be adopted as amended,
Mr. Bpton seconded, There was unanimous approval, aud
Rule 2-01(c) e approved reads:

mliaé ri.th »‘ m mmtioa,

{d) Opportunity to be beazd.
Judge Weiumtein moved thet the phrase, “"andversely affected

thereby”, ia line 315 be siricken, It was generally agreed
that any party should be sntitled to be heard, and the phrase
was stricken., After a short discussion, Judge Weinstein moved
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for adoption of aubsection {(d). There was unanimous approval,
and Rule 2.01(d) as spproved reads as follows:

(e) Time of taking netice.

professor Cleary read the text. Judge Weinstein moved
for the sdoption of subsection (e). It was sscondsed, and
motion waa carried by unanimous approval. Bule 2.0i(e} as
approved reads ss follows:

“(e) 1 > 1 g notice. Judicial notice may be
et te BT Ihe procoedings.”

(£) Instruciing jury.

professor Cleary read the text and added the follawing
words to his proposed draft: “which would otherwise be for
their determination”. There were a few language chanje

suggeations, Mr., Jenner read the reporter's comsent regarding
this subsection. It was agread that the question of poiiocy
raiged by this subsection should be held over until the aaxt
mesting, since quite & few of the Comnittee msmbors had left
for the day. Mr. Jeoner announced that the first item to be
taken up at the next mesting would be suhsection (f) of
propowed Ruls 201,

Moeting was adjournsd at 12:568 p.m.




