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PIITUTES o
THE ADVISORY CO™MITING O T'ULTS OF EVIDENCE
PLETING OF CCTCTLR 0-11,10067

The eleventh meoting of tho Advisory Committee on Pules
of Evidonce was convencd in the ground floor conferonce roonm
of the Supremo Court Duilding on Monday, October ®, 1967, at
9:20 a.m., and was adjourned on Wednesday, October 11, 1967,
at 3:45 p.m. The following membors wore presents

Albert E, Jonnor, Jr., Chairman :

David Berger (Unable to attend on nonday)

Hicks Epton

Robert S. Erdahl

Joe Ewing Estes

Thomas F. Greon, Jr.

Egbert L. Haywood ' .

. Charles W. Joiner ‘

Frank G. Raichle (Unable to attend Monday aession
. CL and Tueaday norntnz;gesston) '
- ' - - Simon E. Sobeloff o
Craig Spangenberg
Robert Van Polt
Jack B, Weinstein
Edward B, Williams (Unable to attend on denesday)
Edward W, Cleary, Reporter

Herman F. Selvin, Esquirs, was unable to attend, Others present .-
~ at the meeting were Homorable Albert B. Maris, 'cbumn,’aud PR
~ Professors Jamea Wa. Moors and Charles A, Ertght, nombers of L

ia the absenco of the ohntrnan, the maeting was oponed
by Judge Maris, Shortly thorou!tor. Mr. Jenner arrivad and
requested the r.portar to npen tho di-cu:sion om
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Ar~rda Ttom 1o, 1 povanarmre 1y 17 = ATTICIT IX, JUNICTAY, NOTICE,

NOTONTD RULE OF FVIDTNCE 2-01,  JIMICIAT, NDOTICT C7
ANIURTICATIVE T'ACT3,

Profesoor Cloary statod that at the last meoting, sub-

soctions (n), (b), (¢), (d), and (o) with sowmo changen had
boon approved. Ile sald that a couple of other questiona wore:
(1) whother the Committeo ought to make some special provision
or exception for the criminal case and (2) whother the Committee
ought to make some provision, along perhaps tie 1inos followed
by the New Jorsey Committee, with respeot to so-called legise '_
Jative facts as contrasted with so-called adjudicated facts, |

_ Judge Weinmtein said, with regard to provisiong in the
. Model Penal Code, that Qaterial was not on judicial notice
poxr ge but in the discussion of presuﬁption. The question,
he saild, was: "What should the judge tell the jury about the
underlying policies in order for them to evaluate the woight , 
that should be given to the legislative or Judicial £inding
- ¢hat a presurytion outh t: oxist?™
Professor Cleary said that he supposed the question
; immediately confronting the Committee was whether there ought |

jto be a special provision made in the eriminal case. Dsan Joiner.t
folt that there should not be a special provisioan made at this J‘,
. point, and that, it the Committoe had to deal with the question,
e ihould be dealt. with tn atrect rahtimhip vith premusption o
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Follawing discugsion, Mr. Ipton suzzoated that culncotlon
(£) read: "Ia jury cases, the judge shall inctruct the Jury to
conasidor as evidonce any facts judicially noticed,”
There was a lengthy discussion on blood being a therapoutdis
drug, _
Following that discussion and another cgntered around
whother or not to insext the words *upoa roquest" after the
word "judge™ in 1ine 3, Professor Cleary asked 4if subsooction (£)
could be considered as being submitted by him to read:
- ¥In jury cases, the judge shall inatruct the Jury to accept L
ag conclusive any facts Judicially noticed which would otherwise -
be for their-dotermination.” He saild he thought that that
was the way in which 4t had been submitted at the close of
the last moeting = with the additiomal language taken from . -\ |
the Uniform Rules, T I
Doan Joiner folt that an amb%guity could be avoided by
having the lanpuage read: “In jury cases, tho Judge shall
. tnstructrthe Jury to s&ccept any facta which would be othore

r,f wise for their determination as conclusive.” lir. Jenner pointed ..

out that the issue before tho Committee was whether or not to"',gf“

accept the reporter's addifion of the phrase "which would y

otherwise be for their determination™ to his gubmittod draft, o
During the ensuing discussion, Judze Sobeloff said he wondered |
- whether it vn: nacea:ary to anhe subsectton (t) so clearly E




. oxpected to indicate for the record everything of which he
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subject to the limitations in tho earlior subsections and

whethor thore could be a phraso that would do that, Jud-o
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Maris sugpested the addition of "in nccovdanco with this
rulo” at tho end of subsoction (£). Judgo Soboleff moved §¢§

that at the en@ of 1ine 4 of the draft dated 6-6-67, thore

bo added tho words "as otherwise authorized by this rule",
Tho wotion was lost by majority opposition,
Mr. Jonnor said the issue bofore the Committee at that

time was whother o not to have the reporter's suggesated

addition ¢of tho words *"which would otherwise be for their
dotermination™ at the end of subsection (2)., He inquired
of the reparter why he had decided to not include in this
rule the provision of tio Uniform Eule that the judge shall

indicate for the record the matter which 18 judicially noticad.
Proxessor Cleary replied that he felt that that put an
dzpossible burden on the judge, and the judge can not be

takes judicial notice. A vote was takon on the desus of - - ..
adding tho phrase "which would othervise be for thoir detor
mination” at the end of line 4 on page 11 of the draft dated
6867, The motion was lost by majorty opposition, .

a
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At this point, Mr, Jenner woent back to Rulo 2-01(a)

ns deaftod uncor dato of G-07 and sald that he was concernnd
evor tha lanpunce, Profoszsor Cleary stated that at tho July
raoting, . the Committee had amendod the submoction and aprroved
1t to read: "Tho £rcts ruwst not bo subjoct to rearounablo
dispute bocause: (1) gonerally knowni (2) gencrally known
within the territorial Jurisdiction of the triasl court, or
{3) capable of nccurate and roady determination by resort
to pources whose Accuracy cannot roasounably be queationed.*
Discussion ensued on the difforences betwoen “universally knowm®
and "generally known", Mr, Jouner said that the word
-“becagse" bothered hinm an it seemed to make it doitxiting.
Judge uarig asked 4f that were not necessary though, because
thore may be facts which are not reason for dispute in this
particular case becauss counsel for both sides stipulate that -
thore is no avidence to the contrary, He maid that doos not

- mean that it may be gtipulated « that counsocl had to.gat
\ into the act. Following discussion, Mr., Spangenberg moved
that the langusge of subsection (a) of Rule 2-01 read as follows: -
- *The facta must not bo subject to reasonable dispute and
must be genorally known within the territorial juriadiction of
the trial court, or capable of accurate and ready determination jZE
by resort to socurces uhose nccurac§ cannot reasonably be »' &
questioned. Aftexr & short diacnuaion botweon Messrs. Jennor f,’f

and SWM‘. ‘t m mm that |+ smubgr". m*en S
B ) - e . i ) .. » _3‘ '-/'_-.a. . .
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was to strike provision (1) from subsection (a). During
the discussion which ensued Doan Joiner said that since
the rule has te work for appeoals courts as well as trial
courts, he thought both provisiona (1) and (2) should be
in the rule, because the appeals courts would have to
sustain on facis geonexrally known, Following a shorter
discusszion, a vote was taken on the motion to strike
provision (1) from subsoction (a). The motion was carried
by vote of 6 to §, Dean Joinor moved that the rule be
approved as amended, After recoss, Mr, Jenner stated that
dines 4 tbrough 8 as approved at the July meoting read:
"(n) Kinds of facts., The facts must not be subject to

reasonablg dispute: (1) geneorally knoin: (2) genera}ly
known within the territorial jurisdiction of the trial
court, or (3) capable of accurate and ready determination
by resort to sources whose accuracy cannot reasonab1y.ba |

- quostioned.” At this point, since the xcporter was not

sure of whothor thers had beon a motion to approve nubsaotiontivw

- {2), thé chair asgumsd that there had been. A vote was

takon on the metion, and 1t was carried by majority approvax.'ig»?

Subgection () am approved reads: "(#) Instructing Jury.

In Jury cases, the judge shall 1netruct the Jjury to accept

a3 conclusive any facts judicially noticed.” Doan Joiner
moved that Rule 3«01 as modified by action 0f tho Committee
be approvad Tha :ct:on was carrtod unanxnoualy. ; o
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Profecaor Cleary ashind tho Cormidtten whothsr it
thought that thore should bo soro enceial proviscicn in
Rule 2«01 with rospeet to logislativoe foctn, Iz folt
that 4t should be in the form of a dimclair-r of intondiny
to legislate in that area by this rule, or that porhaps
tho Commitico should remain silent on this polint, Vith
rogard to thiaz, Mr, Jennor said that he would £ind cut what
g contained in the New Jorsey Code,

Professor Cleary inquired if thore was any disposition
on the part of the Committeo Lhat they should get into the
area of judicinl notice cthor than in adjudicated facts or

. that they should romain silent. Professor Green moved that

the radeter ba requosted to draft a provision along the
1ines suggested, 4.4., that Rule 2-01 doea not cover the
subjoct 0f legislative factn - that recognition of such
facts be loft to decisional law, Judge Estes inquired of
| the roporter AL he wnz against the inclusion,in the Rules _
- 0f Evidence,of legislative facts, Professor Cleary replted‘"
that he would aét want the rules to apply to legislative
. facts., He felt that there should be a disclaimer in express
language. Judge Weinstoin thought that the reporter had '
done an excellent Job 4in Rule 2-01 of avoidang those areas
of the Model Code and the Uniform Rules of Evideuce which
had boen under eritioism, and he did not think that the

o .
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roportor should have to pgot 4involved in drafting n
dofinition of legimlativo fact, Do2an Joiner nrorecd,
Frolonzor Greon purcested that 42 tho ervros rogtlon~a

wrro to ba tolon that 4t would be dendrnblo to put tho

word "adjudicntive™ 4n the bhody ef tho rule rathor then

Just in the caption, Judge Van Polt surpeated that tho 5
Committes move on to the next gubject and leave it to

the roportor to consider the subjoct matter furthox if

he so desired and to report on it., Professor Groen reatated

his earlier motion as being that the reporter draft a

‘ statomont withim Rule 2-01 that.it doos not apply to legige

lative 2acts, and that 4t is to be controlled by decisional

. law, Mr. Epton soconded. The motion vas lost by ma;ority""?iv

opposition.
Judge Estes noved that the Committee eithor take out
of the caption the words “adjudicative facts" or insert

A'the word "adjudicative™ before the word “facts" at the
- beginning of line 2 of Rule 2-01 as drafted under date ot

6evve Mr. Haywood made an altornative motion that the word

. "adjudicative” be added betweon the words "of" and "facta"™ ”it§

ia line 2, Tho motion was lost by majority oppomition, = |
| Judge Estes moved that the word "adjudicative® bo ’ }TEJYJE
: stricken fron_the aaption oE.RuIOVZ-OI. Following 'ho@t‘ Y

o F

discussion, the motion wasg lost by majority opposition. - J‘.Qv&é
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PO TINE 07 TYTNTUOR G-01,  GTIIDAL TTLE OF O3TTITUCY,

Daan Joinar rmovod that Imlo (<01, no cubndtted dn the
redieaft, bo approvoed, The molion wag enrviod unanirously,

and Rulo €G~01, as approved, rondsg “Dula 6-0%, Gonoral wnle

of corpotency, Dvery pornon is compctont to ke a witnens

oxcopt as otherwise provided in these rules.”

PROPOSED RULE OF EVIDENCE 6~02. LACK OF PERSONAL ENOVLEDGE] . -

Profossor Cloary road Rule 6-02, a3 submitted in his .

gsocond draft, and his conment thercto, My, Epton askod

| . the reporter 12 the second sentence ‘really added anything, '
' Professor Cleary replied that outside evidence may have to -

- be introduced, and that.that was the only purpose of the . . .

wocond sentence, Mr. Spangenberg said that he liked the -

. first draft (Semorandum No. 14) better. Judge Sobeloff
" moved that Rule 6-02 as vtmbu:ltted in the second ‘dra:t be
' approved, Dean Joiner meconded the motion. During the

<~ -

lengthy discussion centered around a witness having

- _personal knowledge of the matter, Judge Maris said it seomed

' $0 bin that there was being put into the Rules of Evidence
one which requires that in every c?ao thers be a prenmtmry
. showing of quuiﬂcatton made bofore the witiess tostifies -
_on the fact, , Professor Cleary said that he was not sure

" just whatthe Committes was arguing about - whother it was '~

. the faot that there was RO requirement in the rule that - -
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thore bo on ehjoectinn or whothar it vas inm the phaaning

of tho siandard by wileh tho prezonto or aboonee of
£1:at-hand s e oo 4 Cotornmiusd,  Judon Yoinoialn
oLt that poos)hly tho ralo wan tronbloroon bhegaveoe At
wan eant in torms of incomroteney, Do surpostod the
following: "Testimony with rompoet to a mattor is
fnndnisnible if tho finding cannot Lo supportod that the
witnoss has personal knowledge of tho matter." Mr, Williams
suggostod: "A witnoss may testify to any matter of which

~ ke has personal knowledge.®

In answer to Judge Van Polit's questioning of the

" reporter's improvemont on the California Code, Professor
Cleary xead the provisions of cn“ornu Evidence Rules o
. 4,03 and 7.03 and stated that he had shortened the languuzo

in his proposed Rule 6-03, Judge Weinstein potnted out
that Rule 6-03 was designed to mset two problens - ono. 5

'_ the opinion problem, and two, the hearsay problem. He
" maid as far as the opinion aspect, it 1s covered 40 . ;
" Rule 7-01, and tha hearsay aspect is covered in rules on" ‘
A.'f-‘;hoarny.‘ He suggested that Rule 6-02 be strtckon, #nd
~ satd that,to bim,something wiich was not first-hand
B knovledze was either opinion or hoauay. Professor cxem
. =atd that, to bim, hearsay was somothing which the vttne-s'
- said had been told to him., Nr. Krdahl said that it was

| "',f' gononny noooptod tlut a perlon could tutuy only on .7




nattors of which ho had personnl knowledse, and ho folt
that thore should bo this rulo in tho rules of cvidanao,
Following genaral dircuc~ien, Dean Joinor moved thft
Rule G-02 as drafted by the reportor be approved. Tho
motion was carried by vote of 7 to 2, and Rule 6-02

a8 approved reads: "Rule 6~02, Lack of personal knovledzo,

A witness may not testify to a mattor unless evidonce is
introduced sufficient to support a finding that he has
personal knowledge of the matter., Evidence to prove
personal_knowledgo may, but nood not, consist of the
testimony of the witnoss himself, This iulo is subjec;"
to the provisions of Rule 7-03, relating to opinion
testimony by expert vttnausoa.“‘_' T

PROPOSED RULE OF EVIDENCE 6-~03, OATH OR AFFIRMATION. ,ﬂ

Professor Cleary gave the background of Rule e-os.;.. 'i{
Judge Van Pelt moved that the rule as sutmitted by the - = .-

reporter in his second draft be approved, Deoan Jbinorfx”'.‘
seconded, - Thore was usanimous approval, and Rule e-oa}fu
as approved reads: "Rule 6-03., Oath or affirmation, . .
Before testttytnc; ovory witnoes shall bp required to ‘f” :
doclare that he will testify truthfully, by oath or -
affirmation aduinistered in a form ealculated to avaken

‘his conscience and impress bis mind with bis duty to do 80." .-
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PrOTOSTD DULE OF LVIDTUCH G~-04, YHINRTNATINNG.

Profoscoxr Cloary oxplaincd tho background of the sccond
,dratt of Rulo €-04, MNr, Naywood moved that the rule be ndopted

a8 sutmitted in tho nocond draft, During tho mhort discuscion

concerning interprotors not boing witnonzes, Profescor Cloary "1
agroed that the roforence to witnesses should not be in the
rule, Mr. Hayvood accepted the amended language, and Rule

6«04 asa approved by a majority vote reads;

“Rule 604, Interproters. Interpreters are subject to tha

. provisions of these rules relating to qualifications as an
expert and the ndmtnictratton of an oath or azttrnatton in
- approprtatc form,*

3

- PROPOSED RULE OF EVIDENCE 6-03. COMPETENCY OF JUDGE AS WITNESS. .

gr-':.f | Mr. Spﬁngenberg moved thit Rule 6+05 which was resubmitted
L without change he approved, Dean Joiner seconded, There was
unaninous approval, and nule 6-05 as approved reads: “Rule 6-05.
Cbmpetenqy of judze as witness. The judge presiding at the
;5;?‘-1 trial may not testify in that trial as a witness, If he 1s
" called to testify, no objection need be made 1n order to proum
the pout Zor muv." [utor actxon on tu-.l [RRTIE

N ]




 should be granted relief from jury servico snd be 8l =i <.

_thought perhapa thore could bho a maruto rule to cover tlsa -

" situation.

' put 4in because it vas thought that 1t night be very prcjudtcul
~ to the 1itigant to have to raise the objection, . Judge Sobeloif
 suggested that the wording be: "Any objection may be made out . -
" of the presence of the jury,” After a very short discunuon.
" Judge Sobeloff woved that the second sentence of Bule 6-08

f my mko hu ob;\oottoa out ot tho pruom ot tho Jnry;

O O

iy B .

TIIIOTTD LU €7 TYINTIEn 6-08, CNTUT Y 07 JUTOR S WIYUUas,

(n) At tho trinl),

Professor Cloary road proposed Rule 6-06 snd woyv.e a brolke
ground of tho werd Yorpanoled", Thoro wos geonoras dirncussion
on the usngo of the word, and Judce Nstos moved that the {irot
sontenco of Rulo G-00(a) be amonded to rond: "A morhor of 4ho
Jury may not testify as a witness in tho trial of the case

in which he is mitting as a juror."™ Having boen duly nwonwd,

tho motion was carrted umnimusly. Dean Joiner fe t to .

Juror,who has information which could help the party -iotus mée
toatify as a witness, Professor Green agreed. Judg 19 A S
After lunch, Professor Cleary stated that Mr, xpton'

had suggestod tho deletion of the words “for revisw" from

1ine 85, Dean Joinor asked the reporter why he thought the
aentenco vas Mpcrtant. Profossor Cleary repnod that it uz

road as tollovr: it ¢ 4 ho is unod to testuy. the cthor mty

NS
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S first draft. Dosn Joiner moved hat subsection (b) be approved *
3 7 as submitted by the zeportor in his second iraft, Mr, Haywood ..
seconded, There was unanimous spproval, acd Pule 6-~06 (b) as
ffp::i’k'gppggvga reads: "(b) In: iry iuto vniﬁd;ty of verdict or 1ndictuant

~ The motion was cq;ried by a vote of 8 to 2, and Rule 6~06(a)
- way not testify as a witness in tho'trinl of the case Sn

* the opposing party shall be afforded an opportunity to naho i
. his objection out of the presence of the Jury w oo ’:\ L

O e O

After ponoral dincusnslon cnntered around the difforence
botwoen being callisd and being called to tostify, Judzo
Sobeloff restntod his motion as being that the sccond
sontence read as follows: "If he 48 called to testify,
the opposing party shall be afforded an opportunity to
nanko his objection cut of the presoence of tho jury.” The
rnotion was carried by a vote of 8 to 2.

Dean Joinor moved that Rule 6-06(a) as amended be approved,

as approved reads: *(a) At the trial, A member of the jury : f-i

which he is sttttnz as a jJuror, IXIf he 1is called to testify.

In 1light of the previous aetion. ur. Epton noved
. that tho words "for review" be atricken from the
" last lino of nnle 6-05. und thero was unanimous
- appraval. :

‘(b)' !nguigy irto validity of vardict or indictment,

- Profesaor cxeury{explnined the minor changes made in the

upon an tnanxw anto thl waaidity'ot a vntdact or 1ndiot-nnt, x

v’ . . ‘7
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Jurer may not tentify concerning the offcct of anything
upon his or any othor juror's mind or crotions an inlluonging
him to assent to or dinnent from tho vordiect or indictront

or concerning his riontal processes in conncetion therewith,

Ror may his affidavit or cvidenco of any statcront by him
indicating an effcct of this kind be roceived for these purposes.*

PROPOSTD RULY. OF LVIDENCE 6-07, VIO MAY IMPEACH,

| _unanimous approval, and Rule €~07 as approved reads;

" PROPOSED RULE OF EVIDENCE 6-08. rmcmm BY EVIDENCE OF

Professor Cleary read Rule 6«07 as submitted in his
second draft. Dean Joinor mov:d approval. There was

“Ruls 6~07, Who may impeach, The crodibility of a wiiness

may be attacked by any party, tnoludinz the party Vcnlling hl.n;"

. CONVICTION OF CRIME,

. thersto,

| _the reporter's second draft be approved, There was unanimous 3.':
. ' approval, and Rule 6-08(a) as approved reads: “(a) Goneral ru).o. .
" _ For tho purpose of attnckinx the credibility of a witness,
~evidence that ke has been convicted of & orime is aduissible .
- but onlr tt thc orm. undor tln hu ot tho vntm States or.

Pt o

Professor Cleary read auhsebtiono (), (b), (c).' his S
commpont on subscct:lon (c) ’ aubmtion (d). nnd his cmwnt

(a) _General rule, R T "
M, Haywood moved that subsecotion (a) as submitted in

.y

ez
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any Stnto or natlon, (1) is punichablo by doath or dnprinon-
ront dn exeons of one yeor or (2) involven dichonezly or

falso statemont rorardlecs of the punishuont,”

(h)  'TI-n 13-4t

After a rlhiort discunation concoxning Doan Joinov's
quagtioning tho intondad referenco of the modifyine clauan

at the ond, Judpe Soboloff moved that submcction (b) bo

approved as submitted in the second draft. The motion was

carried unanimously, and Rule 6-08(b) reads; "(b) Timo limit,
Evidence of & conviction undor this rule is inadmissible if &
poricd of more than 10 years ham olapsed Bince the date ,
o2 the rolease of the witness from conttnemcnt. or the oxptrattnul
- o2 the poriocd of his parolo. probation, or sontenco. vhtchcvor
B © the later dato. SR B ~j L J
(c) Effoct of pardon, annulment or cortificate of
roha ation, _ -
Dean Jotner moved approval of subseotion (o) as subzitted
in the second draft. iir. Haywood seconded. Mr. Epton .uggontod
that the word "substantial” in 1ine 15 be omitted, but after . .°
a very stort discussion, it was decided that the word should
romain. There was unanimous approval of Dean Joiner's -otion,lﬁ'
and Rule 6-08(0)'13 approved reads: “(c) Effoct of pardon,

annulmont or certificate of rehabilitation, Rvidence of & -
m -

. cnnviotton undcr thio rnlo is ggrdnllntble iz (l) tho convictton
. J' : L ) ‘ L =i ;
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" Protessor Cleary askod the Coumittes 12 it wished to lmit .

O A7 O

hrey broa tho suabjeet of n pardon, annulont, cortillicnto of
r~hntilitation, or other cquivalent proe~uro, and (2)

th procedura under vhich tho gone wag granted or inonued
roaculeod a subsiantial showing of yehabilitation or wan

based on inncconca." [Loter action on this].

(1) Juvonileo adjudications,

Profeasor Green curgested that tho phraso "undex thin
rule is genorally inadmissiblo"in the first sontence be
changoed to read "is gonerally inndmissible undor thia rule,”

This was agreeable to all, and tho same change was to be made
in 1ine 12 of subsoction (c). [How about subsoction (b)?]
Doan Joinor moved that the subsoction bo adopted.

this rule to criuinal cases, During the discussion, he - o
- statod that there was purportnsnt to arbitrary dtsttnctim |

~ 4n the situation whers the juvenile was accusod on subsequent
 occasions, Do maid that the Committes hud decxdéd not to
" give tho accused in A oriminal case -ught roprtm in gomral, 1
but he thought, however, that in the Juvenils case thers |
" could be said that a Juvenile conviction is never aduissible

" to impoach the accused, whether he m A Juvenile or an adult.
but that it may be used, at the judge's disoretion, in a -

' cane where the witness doss not plead guilty. r, myvood uhd
e tn- :onum w vould tah om of the problu:

- ]
. -~ [N . , . B i " o L. .. e L.
. - . ] ; ‘, b : -,‘ . s . . - A - . n, e
R PR . . - . R . . LD . P
- ALY . o R ) s N - . el
- 5. B - . . - . N - g - " ‘ ’ . - * B . . .
. . Loy R : e oL : | !
. < . B - . ‘s . - A e a- . . R
N - - « ~ - L4 - ¥ N ¥ - -
. . oy . f 2 - PR .5 E -
) ’ . L ot . . A DA .. ~ s 1 . 4
L . v » - h - 7 - s
. « . . . g s, PP
. .3 TR v ro- L . . D . . .. ..
? ! . ) . . : . ., . ¢
’ ; * H . L
. st g N .t .
.



(!

-. wanted, Profossor Cloary suggested as a revision, in light

. ‘of the toregoing discuasion, that 4n 1line. 18, page 10, the .

- words "tho paze” be mtricken and thore be inserted in |
" 1deu thereo? "evidence of & juvenile adjudication of & vituess

" words “the judge" be used in licu of "ho" in the fourth line -
" of the proposed draft. Mr. Jenner statad that the proposal ..

" 42 conviction of the offense would be admissiblo to attack

~ of the issue of guilt or innocence." Nr. Epton moved for

O O

"Tho ruilt or inncceonce of a parcon othor than the eno 1
19 teatifyiny®, Profossor Cleary £olt that that anondoond
vould boe holpfud, and the Committoo ooousd to bo in acrcorant, |
Mr. Willinng eugpontod the addition of a rontence ouch ang
“In no evont, howaver, shall a juvonile adjudication ho
admissible against the defondant witnoss," Iie said that
the prement proposed rulo admitted the prosecutor to offer
againat the defondant,who took the stand, a juvenile ad- _
Judication, and bo did not think that was what the Committes = - .

other than the accused", Judpe Sobeloff suggested that the ,'

now was to have the second sentonce of subscction (b) read
as follewss "The Judge may, however, allow evidonce of a
juvenile adjudication of a witnoas oifﬁer than the accused

the crodi.butty of an adult and the Judge is satisfied that
admission in evidonce is necessary for a fair determination

adoption of subseotion (d) as amended. The motion was carried

:
hS

s [__.




- of the issuo of guilt or innoconce," o

. background, Dean Joiner moved that it be approved as L

subnitted in the roporter's second draft, The motion wal' "

.- carried unanimously, and Rule 6-08(0) as approved reads; A
""(e) Pondoncy of appeal, The pendenoy of an appeal tharotm T

e v et mm v mm e S e e e g

O 10 Q

wematerously, and Mula 6-00(Q) as approved rends as LoLllemog

WY JpoendTa et aWMeationn,  Dvideoreoo ol juvonile

e e AR e e s 2 2 e et A

adjuticationn 40 penorally inadoisoibla under this rnle,
Tho judgze may, hewover, allow evidance of a juvenile
adjudication of a witnons othor than tho accuned i£ cone
viction of the offonue would bo adminsible to attack the
crodibility o2 an adult and tho judge is satisfied that
admission in ovidence is necossary for a fair dotexmination

{e) Pendency of appeal,

Professor Cleary read subsection (o) and gave its

doos not render evidonce of a conviction inadmisaible, -
Evidence of the pendoncy of an appealb is aduissible.”

* PROPOSED RULE OF EVIDENCE 6-09, RELIGIOUS BELIEPS OR OPINIONS.

Professor Cleary read mle G-09 as proposed in his ﬂeeond
draft and stated that the words "on matters of religion™ '
should be insorted after the word "witnoas" 4in line 3, Dean :
Joiner moved npprovd of the n;?,o as subuitted 'by the repotter.,."
There was unanimous approval, and RBule 6-09 as approved reads: o

e oL - e i C ‘g
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rela G0, M lirdious PAliols or onindens, Evidonco of tho

holiefa or opinionng of a witnoas on matiovs of religion 1o
Inadnisasible Lox the purpono of ghoviry that by viritus of

their nature his crodibility 4s dmpniroed or enhancod,®

PROTOTED RULE CF EVIDTNCE 6«10, CUARACTER OF WITITSS,

~ Professor Cloary said that they had to keep in mind that tho

.. bo a witnesz and defond himself, umnecesmy for him to .
g openuparandorn'-motms. becauss thopeoplovhenho

Professor Clsary gave the substance of tho rule, o
read his comuent thereto, and the toxt of Rixle 610 as | “ '
proposed in his socond draft. Dean Joiner folt that
"Character of witnoss" was too broad a title

[Chief Justice Warren dropped in for a
short visit at this tiuo, o

"' Following a general discussion, My, Villisus said 4t soemsd -
.. to bin that thore was & head~on c¢ollistén botween the old
p goncopt 0f character evtdanc? and what wvas presenten by
- this rule, becmuse historicallyithe defendant always had

to open the door bofore the Govornment could start introw
ducing evidence which wont to the very 1s8ue of the case, *

dofendant mld open the door &n two direcuons- 1, by
tostuys.ng or 2, by calnng good character witnesses, |
Iy, Williams said that what botherod bhin about the proposed
rule was that in order for a dofendant 4in a perjury case to

;é

had culed to mu.ty to his tmtbfnlmu m apou to . -
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crosa~axaniination about all tho rumova coneovning tho
doftondoanti's truthivlncss and vorancliy, raZenceor Clonvy
eald that one panczible appreach to tha prebhlen i that
rn arcoption could b pndo 42 tho choarpe was nno vhich
involved a charge of wntruthfulnosn. Profornor Villinng

said that, undor the propomed xule, the defondant had to

dacido whother to tako the stand and not only whother to

be impoached gy convigtion but also whether to be 1npaached
by evon an nrrest statemont,
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‘ _ Rule 4-04, 12 properly applied, would cover the situation., He
. falt that in a trial for perjury the prohative value of the

- was & liar.

' . bad come about, Mr. Jenner read the tollowinz'tron the ninutoa’lﬁ‘
- of tho May 1967 leetings | s

M, Epten surensted that tho opondng lancuare of subooction
(a) bos "Opinion evidonen ra to tho charactor of a whitnuon
othaxr thon a dofeondant chargod with exinmo an olemont of which
16 wntruthfulnona nay bhe chovin o o« o"e Dnving the lounthy
dircusslon which follownd, Profcocoy Cleary snid that i} nn
inquiry 1hto the dofondant's past wes polng to bo nllowed for

the purporoe of showing that ho 48 a crecdible 1ndiyidua1, ho

thought it was pretty hard to draw limits on it., Professor 7
Grocn movod that there be approval of the draft of subsection (n)%';

as submitted in the reporter's second draft., ifr. Williams said
that the thing which troubled him was that he thought that

dofendant's character for veracity as it affected bis orad&btlityfﬂ
, ? o

as & witness was outwoighed by the dangor that the prejudiced

noarest to him couvld start putting in opinion evidenco that he

A

Protessor'CIeary explained how io felt thoe proposed language -

: “ir, Williams moved that Rule 6-10(a) read as followss -
'For purposes of attacking or supporting the crodibility of
" @& witness, ovidenco of his character is inadmissible.’, and -
that subsectbns (b), (¢), and (d) be stricken. After oL
further discussion, Judge Weinatoin offered an amondment
to Mr. Williams® proposal and suggested following languages
'For purposos of attacking or supporting the credibslity of
A witneas, ovidence of his reputation for voracity is
" 4nadmissible.' He stated that this would eliminate sube
sections (b), (c), and (d). Mr. Willinms accopted the R
amendmcnt to his notion., Motion was carried by vote of 10 to 2.
e o« o Judge Weinstein moved to approve Rule 6-i0 as amonded, . -
The motion was carried by vote of 11-0,"
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Ioliloriny furthor dlrounsion, Me. Jomnoxr swrossted that the
Comitton paGo over Tmlo C-10 and that, 4n light of the
Qivzursion, tho ropartor lock ovor the Minutsn concornlag
Rulo G-10. Then lator during this sossion of the Committeo
tho rulo would be trken up apain,
[Dinnor recoss from 8:27 to 7:40 p.m,]
" PROPOSED RULE OF EVINENCE €«11, MODE AND CDDER OF INTERROGATION
AND PRESTNTATICH3 SCOPE OF CROSS-EXAMINATION,
{a) Control by judre. . ' —
Dean Joiner moved that subsection (a) of lﬁnlc 6-11 as
proposcd in tho mocond draft be approved. Mr. Spangenborg
did not 1ikectho words "as effective as possible™ in line 6,
~ Ho Zolt that all that was necessary was the word “effective™.
There were no objoctions td the deletions of the words "as®
and "as possible”, The revision was dcoepted by‘ the maker of
) the. motion, ard the motion was unanimously carued. Rule e-um
o ‘ as approved readss "_(_L Control Bz_g_dce. 'n:o judge shall
: ', exercise reasonsble control over the mode and order of interw

P

] * N

rogating witnesses and presenting ovidence, so as to (1) make ‘
: l ‘the interrogation and presentation o!foctive ror the ascartntmnt

of the truth, -(3) avoid needless oconsuuption of time, and (3) .

‘protect witnesses from undue harassment or eubarrassuent, " L L

() ' Bcope of cross-sxamination,
\ Dean Joiner moved that in lieu of subsection (b) as proposed ".;;:
in the seccnd draft, there be restored original proposed Rule 6-14,

4
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vhich loft cross-oxaminatien wido op~n vather than dindtins At,
Ti:o potlon wos 1ozt Ly a voto o2 G to 5,

Juigo Veldnotein poved that tho we r"a Yas 1f on dirce
cinmlenidien” Lo striclon fron lincs 12 ﬂnd 13 of Tule G=-11(1),
Denn Jodnow recontdnd, Tho motion was lcat by a voto of 6 1o 5,
Mr. Spansenborg roved for approval of cubroction () an
suahuitted by the reporter. Tho motion wam’c:w:rled by a votlo

of 7 to 3, and Rulo 6-11{b) ns approved readss *"(b) Seopo of

creage-oxarination, Crosse-exaninaticn should be limitod to the

=ubjoct nmattor of the direct examination and matters affecting

the credibility of the witness, but the judge may in the mrct-o

o2 discretion permit inquiry into additional matters zs if on

- diveot mmtnnuon. . o A‘,{ '

[Liter moilon on Rule 6-11.]

" - . PROPOSED RULE OF EVIDEITE 6+12, LFADING QUESTIONS

Profecscr Cleary read Rule 8-12 as submitted in his second - - : f :
draft. Deac Jotner moved for approval. Judge ieinzstetn moved @
R that soxe alternate softer word for "necessary” be 1sed in 1ine 2.
L e, Spangenberg said that he had a note to the effect ttat the R
57 Coumtttes had decided to delete the word “ingofar”., It was

agreod that it was unnecoasary. Judgs Van Pelt moved that the
second "him" be doXted from 1iue 5. The motion was carried

-t

by woruy approval, Judge Woipstein moved that the second | ,
untanca be mndod to read: "leading quanttomz should be peruttted ‘f
" ea Mmtm of a);octﬂ_,o_ witness.* There m a discussion

la
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cecccaning tho meanivg ¢f va hootile witnens® and tho piovinions

Gl T e AM) ef Fodceal Mules of CAvi Procodura, Judnn

|
|
i

Cotoded o parsd that tho vord "ordinardldy” be incorted at tho
bo-ianduge of tha ocond contonco, Tho motion wos carried hy
- najority spproval, Er, Spangonbarg moved that the word “ir-oiar®
in lino 2 Lo gtriclken, Having boen duly seoconded, the motilon
, | . wa3 carriod by mnjority approval, Judge Velnstoin meved that
Rule 6=12 bo gtarted with tho words "Subjoct to subdivision (a)
of Rule 6-11%, Profossor Cleary said he supposed that Rule 6-13
.could be tnco;-.poruted into Rule 6-11, because they dealt with
the samd subjeot, It was moved that Rule 6-13 be made sub!ecttou (o)
of nule G-11. 'l‘hore was unnntmous approval and Rule 6-11(c) as
_ approved reads: '(c) leading queations. Leading questions ahouu
- mot be used on the direct exanination of A witnass except ok
. © - necessary to develop his testimony, Ordturuy, lendinz
o 1,5-- . - questions should be permitted on cross-éxamination. In civil -
: 4‘"1'; cases, a party is entitled t5 oall an adverse party or vttnou :
1dentif1ed with hin and zntomto by lendizg questions.® |

an LI oL ':’j.;,

PMSED RULE 0? EVIDENCE 6-12. R‘RITIM USED T0 REFRESB: EEBDRY.

Sree

s ['mus rule was prbposod as 6-13" nnunbond in ugm ’j; '
A of eariier action.] o

mtnm c'lom md m- 6-12 as promod iu his uctznd
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" Dean Joiner restated his motion am being that the zououng
~ wording be added after the word "thereon" in line 4 of the
. second draft of Rule 6-12; "snd to introduce in ovtdenco thm
. portions which relate to the subject matter of tho testimony
" of the witness as affocting his credibility,” The motion was -
. carried by a vots of 6 to 4. Judga Weinstein moved that the
" words “the subject matter of" be stricken frow the langusge .
% ‘Mchm Jut puud Protamcuny ubdnnn Jotnor

O | O -

road that portion of tho Minutes of tho May 1CG7 I'aoting -
witeh rolated to action talicn on the firnt draft of this rulo.‘fi
Fann Jodrer rovad that tho words "and to introduco in ovidonca
thoso partions which relato to the subject mnttor of tho
teotimony of the witnena for the purpess of tecting hig
credibility” bo incortod at the end of tho firnt centence in
the socond draft, Ir. Spangonberg folt that tha ropertor's ¥
proposed lmnguago was entirely too broad., Mr, Williamslauggoatéﬂy
the fouwing A8 an amendment to Dean Joiner's motion: "and tof':

introduce in evidence those portionl on vhich tho wttneu u
examined,* . o C

many e:anwles ot'cma m.vhich writings were pronentod to
witnosses before trial, in ordor for their memories to be
roefreshed with regards to certain porti.ons o:! the wr:ti.ng-. .

(
N
z
2
;




"’ which relate to the tostiuony of the vitness as ntectins‘ hu

pmm mn;n oF I ‘YDENCE ‘6-13. PRIOR STATEMENT OF wrmnss.

®) O

"7

12 tho following lancurro would acconplinh what ho donireds
"and €o introduce into ovidencn nny portions which nro
ircoiaistent with his tectimony", Dean Joiner repliod that
that wns too narrow. Aftor a short discussion, a vote
was. takan on Judpe Veinstoin's motion, and it wan carried
by a voto of 7 to 3, ) |
Mr. Haywood moved that Rule 6-12 as amonded bo approved, _
Tho motion was carried unanimously, and Rule 6-12 as approvedj:é=:

reads: "RMule 6-12, VWriting used to refrosh memory, If a

witness uses a writing to refresh his menmory, either betore';
or while tcstifying, an ndverse party is entitled to have it
produced at tho hearing, to inspect it, to cross-oxamine thev‘ ;
| witnoss thereon, and to introduce into evidence those portton-f’:'f

. creaibility. If it 4s claimed that the writing contains

* matters not related to the subject matter of the test:lnony. 3
_ the judge shall proceed as provided in 16 U.S.C. §.3500. I£ -
A‘;_'the writing 18 not produced the Judgc shall make such order as.
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‘ o ' (a) Exanining witness concorning r prior statomout,
o | Judge Weinstein questioned the reporter on thoe usage

‘ of the words "so as to afford an opportunity to interrogate

(_'rj . tho witnoss thercon", and explained that he would understand

- thom to moan that opposing counsel would not be allowed to
sce the documont during the time the witnoss was being examined.

He thought that that wns wrong, because the examiner might be

1. asking unfair questions, and the opposing counsel should be 7
' able to make objections, He moved that‘ the phrase be sfrﬂichen'._fi;
and that a pericd be insertod after the word “counsel® in ‘ o
. * 1ine G, Following a very short discussion, a vote was takon
- on Judge Weinstein's motion, and it was carried by majority -
~ approval, HMr, Epton moved that subsection (a) as smsnded .-
] ' be approved, The motion was oé;rtog by a vote of 9 to 1, ”md

| Rule 6+13(a) | as approved reads: (a) ’ Examining witness "

concerning prior atatement. In exauining & witness concaming
pE - & prior statement made by him whether written or not, ‘the .
: 5 statement need not be shown or its contont- dtsolmd to h!.l. o
" but on roquest it -h-u be shown ¢ or duclom to opponhs

A

o counul. L

- poan Joiner moved for approval of subsectivn (b) as
" sutmitted, The motion was carried unanimously, and Bule 3-13(b).
L . am approvod roada: (b) Extrinsic evidencs ot prior statoxent of

e | witness, nxtr:lnuc Qvtdencc of a prior statcuont by a nonpat y
’ vttnou 1s mmnm unless the utmu 1s utordcd n-




#T
an opportunity to explnin or dony tho saue and the opposito

party in afforded an opportunity to intorrogato him theorcsn."

ROPOSED RULE OF EVIDENCE 6«14, CALLING AND IITTRRRCCATION
or ViTIRSSRS DY JUDGE,

. [This was proposed as Rule G=15 but it was ronumbered
L bocause of an oarlioer action,]

Pfotessor Cleary gave the backiround of the rule, ns

' proposed in his sccond draft, and road the text thereof.

) B (a) Calling by judse
. ¥r, naywood nuved that subsoction (a) as subnitted bc
o  adopted, and poean Joiner soconded the motion, Thore was a ,
: " guggeation that the word "ao" bo changed to “thus" in 1ine 4. :
- The reporter agreod and submitted the subsection with that

SN change.— A vote was takon on Ix. Baywood'l notton. u_:d nuh :
6-14(:) as approved, unanimously, roadlz "(a) Cailing by judgo'
m Judge may, on his own motion or at thé sugcoatton ot u
party. ‘call witnessos, and all pmxe- are onutud to. cro--
| c:ann' vttnossea thus called.” - e AT
R (b) !nterrogation bz gm!g«0 a
R ' penn Joiner moved approval of subsoction (b) as -

- . submitted, Mr.: npton mvod that tho ncond ‘sentence bo

. _amended to read: ‘"The parties may objtct to quosttonn s
S . asked and to ovidonco thus adduced. at any time pr:or to the -
mm-smu thoeam." m-ottmvucmhdbyuvotooz

2
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‘ Dean Joinor moved that the last sentonce be stricken,
Having been duly seconded, tho motion was carried by majority
vote of 9. Dean Joiner moved that Rule 6=14 as amended bo

', approved, There was unanimous approval, and Rule 614 u

¢

. approved reads: "Rule 6-14, Calling and intorrogation of -

; witnoncos by Judpe, |
" | (a) Calling by :'ludgo. The judge may, on his own
" | uotton or at the suggestion of a party, call witnessén,
. , ,‘T' and all parties are entitled to cross—exani.ne wltnesaes :

BERE thus called. .
(b) Interrorntion by udge. The Judge nay 1nterrozate

R witnosses, whether called by himself or by a party.’ The' .

." . partus Ny object to quesuonn 80 asked nnd t0o evidence _‘ 4 ',

. thus adduced at any tine prior to the subntssion ot the

oY ' ‘ v e‘“ . .

.. "  DPROPOSED RULE OF LVIDENCE 615, EXCLUSION AND smussrm'rxm or

.'.' ’ .“ - W!TNESSES.

. L ,' S * [Proposed as Rule 6-16 but renunbered becaun ot earuor
e T action] .

LT Judge Weinstein auzgested that in ltno ® of the ncond
x draft of Rule 6-15 the mds "ox mml" bo added utor

"utnuao-'- et T

l“,\." . P - . . D <‘
L * Rl . PR ",A <
Tl [Meoting was adjournad on NMondey at 9;40 p.u.
PR c T T and rosmd on 'l‘uosda.y at 9:00 n.a.] .
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two soparnte probloms - ons, whother it was advisablo to

_which had showmn that the Committue did not want the last
' the following as an altornative; "The judge may make such °

: £ ansure that tostimony already gi.ven not be comunicated to

O O

=3l s

Puring tho discuzsion which onrsned, Mr. Jonnor read tho
roportor's cerment to tho firat draft of tho rule on rxeluslion .
and soquestration of vwitnecosos, Pro;esror Clcary ruomontnd
that the last sentonce road: "The judge may also wile Appro=
priate ordexrs to assurc that teastimony alrondy gi&on not bo
communicated to other witnosmses." There was & very lonpthy
discussion concerning the soquostration of witnessos by Judges, -

Mr. Borgor said that it soemed to hin that thero wore

have witnesses present in the courtroonm during the p::oceedingn
of tho case; tho otheor, with any inhibitions which might be -
placed upon counsel. He sald he would support a rule which °
pornitied the judge to sequostor witnesses, but when it came
to a rule concorning counsel, he felt that counsel had to be
2rae. Professor Cleary stated, in light of the discussi n s

gentonce ags submitted in the rcportar'- second drazt. he bad
appropriate crders as the furthorance of Justtce roqutros to
, wAtnesseo vho have not yet “‘teatified.” Judge Weinstein

suggested that Mwho have not yot tostified" ‘bo cbangod to -
"who haye not yot eouploted thou mtt-onr' m aho -uggutéd?
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thrt the words "or docurents iatroducad™ L ol'led aftor .
the word "testimony" in tho fLirst part ol {h» nonleneo,

Thoere weyo further langungo chango suggastions.'> Ioan Joinor
noved that tho last sentoenco bo strickon, My, Haryvood
soconded tho motion., The motion was carried by a vote of

9 to 3. Mr. Jemner wished to be rocorded as boing oppored :
to tho motion. Dean Joiner movod that the rule as amended

bo approved. Tho motion was carricd by majority approval

‘and.Rule G-15 as approved roadss "Rule 6-15. Ixcluzion and

goquestration of witnossea, At the request of a party the
Judge ahan order witnosses excluded so that they cannot '.
‘hear the testimony of other witnessos, and he may nako the \
order on his own.motion. This rule does mot authorize

- ‘exclusion of a pnz'ty viho is a nafiural person. or of an ofﬁ.cor ‘
'V .:.s. or euployce of a party which is not a nntural person destgnatod
a3 its represontative by its attorney. or ot a. person vhoeo

g o ati.on of hil canso. R SR : _:- -i{f;.

N - ¢ N . . . -
. . - oo

'proaonce 15 shown by & party to be naontu). to thc pronnt- . 5 B

nr. Epton -uggested that in Mp_ﬁ-_—]_at une ‘l ot thn
e mond dratt. the word- “in criminal caqes and 4in civil casea
 shall make suoh zriors ax justice requires* be insorted after
ERa ns 3500" Proteuor czeu-y -ado 'Y note 1 to look into the natter.




-~ excludo aduissions from hearsay by deﬂ.ni.tlon, because the

" profassor Green inquired as to how "adumissions"™ as dennéd o

‘. the product of the adversary system rather than ‘boing an )
R ::oxception to the hearsay rule. = Eo said that he mld -inply,
e : @say that admission is not ﬂontsay.- Dean Joiner thought tbat :_
..”. the reporter had ‘wade a very constructive approaoh to the .

i nearsay problem = in two respoots in particular. First ot
Tt all, he sald, the seporter had been _reasonably rostriottvu

0O ~33~ O

Aronda Iten No, 8 - ITonumiM X0, 19 « ARTICLE VIXX,. JTARTAY,

¥r. Jonnor complimented Profconcor Cleary on Moworandun
No.19 and said 4t was a preat pieco of works o \st:{tod that
there were questions of policy and anlad the repo;ter to |
procoed with an explanntion of the contents of the momorar{dum.
Professor Cleary gave the backgrounds of and reviewed
propesed RTules 8-01, 8-02, 8-03, and 8-04, Mr. Jennor said
that he would like to hear tha professors' comments first, )
Judge Weinstein folt that thero ehould bo more flexibility -
in the ci.1il cases than in the oriminal ones, and he thought:
_that the reporter's approach to the problem was admirable. )

would be covered, and Professor-Cleary replied that he would

rule which allows adnisslons by the opponent phrty is really .. '

;4, PRI

- in his m,nﬂoﬂt .Mmttun-, Seoondly. hc tolt that tho ny

L=
N
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were cited in which it had been held that official records

. not being sure that appellate control would be ettecttve.. Bg};

" effective; the general approach was that the conrts did not
* concern themselves with sufficiency of evidence or,/questions :'
" o evidence, unless thero'val a bizarre situation. He o

.~ questioned the pronotton ot & new approach on the part of < '
* the courts. lir. Jomner replied that that was the one whers’
. the Coumittee was sworn, Judge Estes thought that the

‘are an exception to the hearsay rule and the right of con-

he was wondering about what Judge Woinstein had said about

O -34- )

in which the reporter had used the broad staterment of
policy in Rules 8-63 and 8-04.and simply using illustrations
as a wvay of getting to exceptions was most conastructive.

He would like to urge upon the reportor in general the
getting rid of the idea of unavailability as boing a
requiroment. Ho would tend to put 611 of the exceptions
under number (1) and make the test at that point a test

of the witness' availability, and where tho witness is.
unavailable, make the test one of reasgﬁaylo aﬁsur?nco of .

aAccuracy.

puring the dtscusaion which followed, aevaral cases

frontation is 1napplicablo to the exception to thoe hearsay rulo.f
Judge Van Pelt felt that the reportor'- approach to the ,_ff
hearsay problem is an 1nterest1ng one, Judgo Soboloff said -

said that,in his observation, appellate control had not been

?
rovﬁrter had donq‘q cro;t joh. Ir. Jonn.r atated thnt ho 1'3145
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' following to oxplain just what a statement is: "A statenent

' 4intended as an assertion." DProfessor Cleary suggested:

“."Tho conduct of a person, either verbal or non-wqrbal, is a

" unless intended by the actor as sn assertion.* ,f'

O O
) «35=

gathored from the discuasion that the roportor's approach
wag one regardoed as feasible by the Comnittes, and that

it is n good avenue for entoring into this area,

PROPOSTD RULE OF EVIDENCE 8-01, DEFINITIONS,
(n) Statenent,
Professor Cleary explained the proposed rule and read

his conment thereto.
'Mr. Spangenberg suggested that the reportor add the

is an oral or written assertion or the conduct of a person

statemont 12, but only 1f, intended by him as an assertion.”
There was a disocussion on whether a statement is. tho sauze |
as an utterance. Professor Green suggested that tho reportor
night use the detinition of statement found in Rule 62(1)
of the Uniform Rules of Evidence. Dean Joiner auggeated R
. the following: "A ltatenont is (1) an oral or written  3'.::;?
expresaion and (2) non-werbal conduct 1ntonded by-tho uctcr

w

. as an assortton. andvorbal conduct is not a statensnt

.;-

. Following & -hort dtscus:ton. Mr. Spangonborg -ovod
tor approval of Dean Jotnor's definition of statement.

.
.

ncan Joiner ngroed with the suggestion that thc"erd."actor".»°
-honld ho chnngod tor"por'on'.- Jndzo Ibiastotn qnsnttonoé



™

- or written expression or is conduct of a person intended

Mt * .
. N

" conduct ares,  Mr, Derger flt that the second mentence vas .
.;fnot a definition and should not be in tho rule.’ ur. Spangonberz
‘fsatd that the conviction was that tho only kind of conduct
_the Committee intonded to deal with as hearsay was conduot o
i:which'wal intentianally aaaertad. Ho said Mr., Epton suggestod
_‘that 1t be done with- the following language: "A statemont 1.
.. A oral or written expression or is condﬁot of'a person 1!. o :
- ’5 ‘but enly 12, 1t is intended as an assertion.” Following .
. tcs'commantt. M. Spanganborc rennbuttted cuzzosted lnnguago as

O 0

the interplay of the words "orrvesslon and macsortion',

Mr. Jennor guggested that perhops the words “exprossod or' PR

could be added after tho word "matlor” in line 8 of pub=
section (é). Profcmsor Cleary surrosted tho following
redratt of (a): "A statomont is an oral or writtcn exprossion .
or c¢oaduct of a porson intended as an ascertion. Conduct is |
not a statomont unless intended as an ascertion.”

.Thqre wag quite & lengthy discussion on wvhether to
use the ‘word ™ngsortion" or “expression", and the outcone -

wag the follovwing language: "A statoment is (1) an oral.

as _an asgertion. Conduct 18 not a statomont unless 1ntended

ag an assertion.” A few membors folt that the socond

 sentonco wag unnocessary, but Professor Cleary stated that :fu- v
_the sontence added an express dealing with the non-verbal . .

-f:iﬂtoilow-: "A -tatenent 1s (1) an oral or written expreasion,.;" .
5 or‘(z) nonﬂvarbal condnct ot a person 12, but only 11, 1t 1. .




Mr. Spangenberg's suggested language. Dean Joiner withdrew
his earlier motion., Judge Van Pelt's motion was carried
’ }

unanimously, and Rule 8-01(a) as approved reads:

."(a) Statement. A statement is (1) an oral or‘vritten

expression, or (2) non-verbal conduct of a person if, but

- only if, it is intended as an assertion." [later action on thie];

(b) Declarant,

Mr. Epton moved that subsection (b) be approved as

i ' submittéd. Dean Joiner seconded. The motion was carried

" .unanimously, and Rule 8-01(b) .as approved reads:,"(b) Declarant

A 'declarant' is a person who makes a statement."

(c) Hearsay.

Rl

Professor Cleary read the text of subsection (c),as
written in the first draft, and stated that .the vordf"thp"
before "matter" in line 8 shoul& be deleted. During the .
discussion, Mr. Berger suggested that line 8 read: ."to prove‘-.i;
the truth of the assertion'. Professor Cleary suggested: ‘
"to prove the truth of the matter asserted", and Mr., Berger
.accepted that amendment. Judge Weinstein felt that since
‘the reporter-waq particularly emphasizing the expression
rather than the conduct, the wording should be "asserted
.or expi7ssed" to make it clear that it relates back to the
oral expression. Mr. Haywood moved that line 8 be amended
-to read: "to prove the tfuth.bt the matter expressed or
/ ) asserted”". Judge Estes suggested: ."Hearsay is a statement

e offered in evidence to prove the truth of the matter stated.”

%Em9) o L
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rre aywoed arondad his retion to one that line & b2

geanted to rend: "to prove the truth of any rnattoer acuorted”,
~ Mr. Fpton pesondod.  Judpge Baten moved, as an arcndnont to
Mr. Haywood's motion, that tho word "any” bo changed to "the'.
Judge Istes' motion was ecarried unanimously. A voto was takon
on iv. Imywood's motion and the motion was carried by najority
approval. Threo mombers abstained from voting. As approved,

Rule 8-01(c) roads: *(c) Ilearany. ‘Hoarsay' is a statement

offered in evidonce to prove the truth of the matter asgerted.”

(n) Staterent, |
professor Gresa moved that subscction (a) of Rule 801
as approved carlier be amonded by having the word “expression” e

changed to "assortion®, During the discuzsion concerxning

the moanings of "expression™ and “asaertion®, Professor L » :'.
. Green withdrew his motion. After further discussion, Ur.. I
" Erdahl moved that tho word “assertion” be used in lteu of
& tho word “expreasion" in subsection (a) as it had bean approvod .,
renrnor, and that a commont to the rule explain vhy the - S
word "asaortion"'.m being used. Mr. Spaagenberg moved to
amond Mr. Erdahl’s motion to the effect that there be mno »
| comment explaining the usags of the word “assertion®. llr. Jennor
7. stated Jir. Erdabl's wotion as boing that the word “assertion" .-
S L be substituted for the word “expression® in subsection (a)- L
i - a= approved earlier. The wotion was carx;i‘ed by vote Px
" ja to s. _Mx, Jenner -tated that the md’ "mum~ vas ’

s - _v. . . P
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Betnpy vaed in subasstlon () o that it voudld colneclide
with iLo lanseaco of suboceticn (e). Rule g-01(a)

approved by thilg later action ronds: "ea)  Ctaterant,

A statcwent io (1) an.oral or written assertion, or (2) -
non~vorbal conduct of a poxsmon if, but only if, it is |

intended as an ascortion.”

[There was recess for dinner from 85:27 to 7:80 p.m.]

(c) (1) -Tentimony at hearing.

Profecsor Cloary gave the background of subdivision (1)2 .
of subsoction (¢) of proposed Rule 8~01.

During the discuasion, Professor CIeéry pointed out
that tho Comnmittee was not intending to exclude trom the
operation of the hearaay rule a situation in which a utnels
is toatuyi.ng to a statomant nade outside of tho courtroom.
Judge Istos suggested the tollovin% hnzuazoz A statmnt
12 one made by a declarant vhile testity:lnz nt the hearing.” .

" v, Jonner ¢1d not mce sny noed for linos 10 and 11, but Dean
Joinor stated that the lines wore intended to provide that '
the tostiwony of the witnoss is not hearsay. Mr. Eaywood
zoved for the adoption of subdl.vis:loxi (1) as drafted. There ,
was unanimous approval and Rule 8-01(c')' (1) as approved rfm:' i’f

"(1) _Tootivony st honring. The statezent is oue made by &’
vttnau vh!.lo tutttying at tm boarhgz m-". _,-.; . '

B [ J - . .~ . ) - = : :
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- () () Doetaraat procont at herrive,

Profonser Cloary yead the text of cubdivision (2) of
suhuoetion (¢) of propezsd Rule 3-01 and a pert of his
corvzont thereto. N, Dorgor thought that it wan horroendons
that coafoszion by a third party who was procent in court
could be put into ovidence against the detondant. Judge
weinstoin said that tlore are a whole sories of cases
allowing a severance in situations 1like the uboyo becauso

of tho projudice involved. Professor Cloary continued with

the reading of his comment. There was & short discussion
. coucerning persons self~-incriminating thomselves by n#kinz
certain statoments in court, Then, Professor Cleary resumed .

bis reading of the comment. . S '
Following discussion, Professor Cleary aaked: "Assmung

~ that the rule as drattea vould poruit everything that has |

beea auggosted 3- being hm'x':lblo, u thu the way that you .
' wonld proceed to try the case?" Mr. Spangenborg said that '

12 what was proposed was the rule, he would be tempted to - 'f”“
. . wrdte up & beautiful, concise, one-page statexent of the = “ :
. witnoss and have him read 4t over and sign it. Then if the -
- . witness were not too bright, he would put him on the stand, - N
+.+" " pave him mckuowledge that tho statement mi his, and then .
" offer 1t in evidence. Ir, Baichle pointed out the fastors gt
77" of re-exanination. - Judgo Weinstein resd Bule esm of the -
et - xn Jemy mm. : : - o
L R [lleoting was adJourned on ‘mesday at 9:30 PeBs -

Lo EAE L b P

RS nnd wis remd on Iednomy ut 9:00 u.n.l
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_ Evidence. Dean Joiner thought that Rule b-oi is one of tho

' P has made the statement} A i® put on the stand; B is
- ‘examined and shown the statement and given the circnnstaneei 4-'

"~ undex which it cane into existence and hu knowvledge ot the

-unless rules prohibif, Mr. Jenner puts the ltatenent 1nto

" put B on the stand and oumtno her. kr. Jenner said thia
~ ism the th!.ns 'hioh ahoch the trial lawyers. He tolt thut

O O

e

1. Jennor and Professor Cleary had a short di_tscurssion
on the provisions of the proposed rules gr hearsay and the
anticipated effects in general. Professor Cleary read

Sections 1235, 1236, and 1238.0of the Califernia Code of

wost important rules that tho Cormittee has faced so far.
Ho suggested that the Committee consider the function which
it was to porform and to bring the principle of vhethexr
this evidence ig relevant and whether it is them subjoect
to the usual safeguarda applied to relevant evidemce. If
it 1s, he felt that the/Committco should take the next
step, 1.e., to get rid of the technicalities which exist. .
During the ensuing disoussion, lir, Jenner gave the
following example of how he thought this rule would work§

statoment, and heo is able to prove thnt it 48 his atatmnt:t

ovidonce; it is very damgi.ns to hu opponent, and he turn- .
to him and tells hin that he sy e:nim witness A or he uy

hon B vu in tho mtrm, thoro lhould bo auovod aniy

A,\.
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examination of B by the opponcnt -~ not caamination of A.
v, Spangenberg prozonted tho Zollowing hypothes 13rs
The first witneos is vory imprezeive loohing. The plalntiff
is in the courtroon. Ilo had been told to go ocut and téll
a lot of people about the accident in a way which would bo
favorable to hinj & succession of ;utne:mas is brought on,
and the plaintiff is subject to crozs-exanination. Iir.
Spangenberg said-that under this rule, as ha saw it, all of
tho aforesaid actions would bo permissible. Dean Joiner
said ho folt tho same way. Judge Woinstels said that he
i would mot allow the ovidence in, and he pointed out that
:§ ‘1 : boarsay was not let in bocause the declarant was not thore
'. ; ‘subject to eross-exanination, and thore could be no evaluatton
" of the probative farce of the extrajudicisl declarstion. Be -
. . paid that u the declarant was presont for cross-examination,
" there was no real reason far keeping tho hearsay evidence nut.f'*,;;;
i My, mzc-hle was very much oppoied to the proposed rule -
.. vegarding ;tbe cross-exanination of tho declarant, o
o ‘Profcssor Creen said that in this discussion, as is so j _
often the caee. thore were applications oz the yroposed rule |
... which arcated difficulties in peoples® mirds and then thore
e wore othera ﬁﬁch did not 1nvoi.v¢ objentions to the propmd rnxo
" e pressnted the following exnmple: A witpess 1s talking to a
I :.‘:~ lavyer or to anyone 1nteruted in the case but sinply rakes
A mtmnt about mtung which lator Boconss x-onmmt a

o .",v -" .. B
.-,r,,r_.‘ . . ;.,
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" 12 somsthing could be worked out to get the bemefit of the

_ at the time of the frisl, be may ‘be wivilling to have it -
- dogged as a vesult of prejudice or being iniluenced ‘

teatifies to nct: &,b,0, and d, may th@ propcnent ot that - ‘.
witnosa then can a neri.eu of witnems to prove tbut tho

the trhl. , Proaesm cleary repnod that ﬁ.n ?.ho hypotmu

<:) i C:)
the 1litipntion. That has a great advantnge ovor what he
pays later. Cormmon zonnd dictatos that the paasage of tino
cavgan the marory to wcaken.. The peint ahout the stalcmonia
is that cvery ono of thom was mada befere the tostireny.
Profonsor Groon folt that Judge Veinatein hnd puppested
thut tho rxﬁo bo drafted so that statoronts which wore
mado for the lawyer, who wanted to uzse the statomonis, would
be inadmissible, o felt that one of the strongeut argumontsw,'
in favor of tho proposed rule is the part that memory piayn |
in tostimony. So ofton, he said, by the timo & witncas
tostifios, his memory has become weak and a statement made
at an earlier time will be less subject to tho danger of the
dausge done to msmory by the passage of tm.' He said thgt\.'; ;

good, sharp, clear memory, he thought that it was one of ' :

the pr'inciple cbjects of the proposal. Also, he said, “.--.Ji
is not always possible to Jog ﬂn vttms' nOmMOTy becauu. '

nr. narger agked 42, under the proposod rule a ntneu
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. and out right down into tho heart of tke whole si.tuattcn. i i
He satd Mr. Bergor had askoed what fundsmentally is the.

' astatements by most of the case lav. IXn sumaing up his >5.--'

O O

nes allow tho cvidonﬂ to coo in. Judpo Vaan Polt ackad

i the Comndttca were oaying that payeont of & neie could
nn oproved by ealllng 19 ox 10 reonplo to whar £ha ¢ nglaration
of pay-out had been wede,  Prefecsor Clenry replicd that 1t

geeped to him that that would bo admissiblo under tho
properad rule,  Judgn Soboleff asked why a niea sghould ho
pornittod to manufacturo cvidenco Tor hincol? by golf-corving
statomenta which would sorve just as well ag sworn tcstimody.
Profossor Cleary gave a background of The Eoplish Act of 1238 |
in which the English had expressly excluded the kind of
statomont which was bugging the Committee, i.s., the ltntemont
mde in preparation for court, -

Mr. Borger said that it socmed to him that in torms o!
an adversary proceeding, thore is no substituto for a trial

.inn courtroon 'He said that vhat the Committee¢ would be

doing, if the proposcd rule was put through, was substttuttnz

& ghort-cut to enable instant trials., Professor Cleary tolt

&

that wbat ur. Bergor had raised was extremoly partinent

Juntiucst:lon for anmlns 1n these obviously hearsay

. 'reuonlna' tor the pmisionl o! this rulo, Profossor clou-y
) ’--nd that ho thousht that . broul m.a ot thu nnd m




" sald that 1t is one in which the court recognizod the

' 4here had beon & vary full discussion by 111uatrations and

. the bench and bar, and suggested that with an upproprinte

'; tt thtnks voulq -oq-to'bo reasoudbly vuttnbxo rule-.'xf

O ! Gom O

rid ¢2 a lot of nit-picking vequostn. At this polnk,

Doon Jolnor veporded $hnd dn hig ponveh for eases da

which tho early Modol Uniform Pulgs had Loon adopted, ho had
found n 1067 Eansas cana in which tho court had oaid that
cortain ovidence was aduinsible an an exception to the
hearcay rule. Tho court had sadd that subparagraph {a)
prescribes as suchg "An oxcoption «~ a statomont previocusly
made by a porson who was prosent at the hearing and nvailabl,'f;‘
for crosseexamination with respect to tho statement,® noin’;tf
Joinor pointed out that the cited case demonstrates that "
that provision in the Kansas statute is being applied. He

oxistence of functioning rules. = : L

Mr. Jenner said that tho note in tho New Jersey rule “ ';'
equivalent to‘what was being presented by this proposed Tule -
sunmarizes what had boen said at this nseting on the prevzonl
evening and at this norntng'n session. na feit that

that evoryone understood the issues prosented and the qno.tions'
o2 policy involved. He explatned how rules are prosented to

note along tho ltnea ot the ttne uote to the nuw Jorsey rules
as woll as tho xvtdonce Cbunittee'l reportar's notes to tho
nauber-. tbag the Cbnnittco hlwo placod.bofoma the bar. vhat

»
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Judee van TTelt eald the thing virleh bothored bim vos
not the rriov stataeronts ef a witnans but tha otatononts of
ponacne vho wag not a witnonz, but who was Junt sitiing

| in the courtreom, Durdng the digcunzion which followed,

; , Mr, Erdahl movoed that paxagraph (2) of subnoction (¢) of

Rule £-01 be amendod am follova: strilo out "isz prozoni”
in lines 12 and 133 substitute therefor the words "hao Lé
testified"; and insert the word "is" betweon the words "and" R
and "gubjoct", so that it will read: "The declarant has
teoatified at the hearing and is eubjebt tq cross-exanination- :
° ' concerning the statementi®™.
- Judge Sobeloff said that some of the nombers may bo
S " . ‘agrecable to loosening up the rule provided that the prior
o _ statement is not given the force of affirmative testimony.
. Mr, Erdabl said that hil.purpoao' vas to make the prtor'- o
) atatement adaissible as substantive avidenco - not for-

-'v-"ﬁ liumited purpose of impeachment o if.ox' corroboration, etc.
_*:7  He restated his motion as being that paragraph (2) of "
ﬁ{;;-:?'i}}j' subsoction (o) of Rule 8-01 read as‘fol;éwsz “The doolmnf
""" nas testified at the heartng and is subject to prosse
_ - _ezamination oonoerning the statement;™. Judge Weinstein i ;:,




A

- to amend Mr. Erdahl's motion by having the following

O iR O

boldaved that prior conaist nt etnterents should he

adnltted an nflfivnativo ovidenco and,if a prior congisttnt
gtatenment was adnitted thon all other prior statowonts,
whether connintent er iunconsistont, should bhe ndndtted, Do
gaid that 12 buttresoing self-serving statenonis woro gring
to be allowed, he folt that the preponont of such statonent
should have the affirmativo burden of putting the declarant -
on the stand sone time during the trial. Mr. Borger moved

* language added to it: “and (1) the statoment is not merely

cumulative and (2) that its probative force cutweights its

. poasible tondency to prejudice or bias, \’f H!.'.f Erdahl noved
‘to amond his own motion by substituting ‘the word “teatiﬁon" ‘

for "has testuied" ‘Mr. Berger then stated bis motion as - -
being that the langusga of paragraph (2) of subsection (c): wf:_
of Bule 8-01 read: "The declarant testifies at the hearing

. and 18 subject to cross-aminattou by the opposins party

concorning the statement and, (l) the statement .u not

. merely cumulative and (2) that 1ts probative force oumighn
its possible tendency to prejudice or biaa:! naan Joiner :
 £olt that Mr. Borger's motion should be voted down. bocau-e
the subject matter u already covored 4n Rule 4—04. and T
- Mr. Erdahl ugrood. / A vote was tnkon on Ir. Borgor’s -otton,

and tho notton mqlost by 6 to 5. '.:", R T
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e, Jonnen otated that Ty, rrdabl's notion whn that

ol

cwl-Hvinion (2) he amondsd 1o rond: "The declarant tontiflon

at the hearing and is gubhject to erons-cxaninaticn by the

op;oaing party conerrning the staterent.™ Mr, Hayueod

aquentioucd tho title of tho subdivision, and Mr, Trdahl

v

included in his motion that the title be chancaed to:

wnoelarant tostifies at hearing”. Thore wan & short

discussion centered around the word "hearing". The consensus

wag that "hearing” was the word to be used. Following another

ghort discussion, a vote was taken on Mr. Erdahl's motion.

e of 7 to-5, and Rule 8-01(c) (2)

The motion was carriecd by & vot

am approved reads: w(2) Declarant teatifios at hearing. The

" doclarant testifies at the bearing and is subjoct to Crosge=
- examination by the cpposing party concerntng the ctatenent: or%,
Mr. Epton moved that Rule 8-01(c) (2) be rodratted 80 a8

‘to limit 1t to previous inconsistent statenents, - (2) 1dentt£tcatton
of substantivo evtdenco:

- and (3) previous comsistent statenents
for the purpose of rehabilitatLOu. Judge Sobeloff asked 1L .

:fmnn could'be convicted on the out of court testtmony alonc - i*f:
. whore the witness denies the prosecutionzs version on the - B
stand and is contronted.yith a prior ntutonant that conviot:

| thoadoiondint.[ The answer was "uo".;7 (
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Tolleorine a chort discussicn, Prolosszor Groon Cuzges ted
that r. Ipten annnd hiz rotlon vith wemnwd to the 1nnt
phraso so that 4t would rond: “provieus conaintont stntononts
only in tho instanco of rchabilitatien". M. Tipton saeccoptod
the anondmont, )

. Mr, Erdahl said ho wondered if the nced for the last

phrase of Mr. Epton's proposal was not obviated by tglling Lo
back on Rule 4-04, on excluding rolevant evidenco which is ,
inflammatory but mostly excluding cumulattvo evidence.

¥r. Epton said ho did not so consider, and he would rather
have the language in this rule, A voto was tgken on Mr. ,Eptoxll'l;
motion, and the motion was carried by 6 to 5. Rule 8~01(c)(2)
was, thercby, to ba rodrattod as suggested. - B

- o (3) Deggmtion.
; Professor Cleary road the text of mlo 8-01(c) 3 .

Y % "proposed in his first dxatt. and his comment thereto.
777 Doan Jotner said it seemed to him that if 1t ia csre:mlly
..  drafted, there is Just as much reason for signtna that &
"statoment that has been subject to cross—examination and slk

by the pafty, otc., in a previous trial is jJust as much & -
not hearsay as s a depos!.tton not hearsay. . professor Cleary
| tolt that tbu ws quttc true. nmvor. be uid.othor pxobhu




O O

Lrd to LY dealt with: 1, how far tho Corultfca was proparea
to po 4n aduitiing tootinony ! on in anntheop enaa dnvoalving

and 2,

~
P

anethor party whevo the witn~oa hacenen avaeilnblo,
pnsuming that tho Comudting wna prorarced to o 29 far no
to say that 4t ia advioolhle 1 tho tostirony tahon in tho
othor cas? wag offerod againot a party with a motive gimilar
to the motive of tho present party against whom it is
otfored, so that he 13 motivated to crogs-oxanine adequately.
Ho said 1t seomed to him that 4f the oxtreme position wore ' -
taken, it was perfoctly difficult under any view not to . =~ d
~ ecall 4t hearsay. It socmed to him that, in the intorest '
; | ‘  of convenience, former testimony as & topic ought to be .
©  treated in ous place, and that placo was not 'here*. Hio folt RTINS
‘that it belonged in the exceptions to the hearsay rule. %
Judgo Weinstein felt that the rule was not necessary, as it o
. vas simply & cross-referonce to rules of oivil and criminal
procedura. Mr. Jontier naid that what was bnthortng hin ﬁn

K e T

; that, assuning tbat paragraph (3) was out, the rule was cast :

- largely on tsrus of unavailability and pretty much of what o
e has happened in the course of the trial, dopositions taken -

_ - . 4n tho uctxon. deposi.tions taken in soume othor action prtor

' ‘ .l to the trial, and testimony oither in the previous trial a&r
. this'action.” Assusing that the testimony 1a relevant, he uid.
-honid u not bo tmtcd in Rule 8-01 AS botng adniutbh?

. - L,
. N ‘..

% . . - : : .. . .
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Julea Voinatein oald he prolnrz red that 1t bho teantcd on

Joapeaw. T falt that 4hora vore twoe eoparate kieda ef

prohlorn - ono, thene dopositions (covered 4n elvil and
crininal rules) that would coe in ceven 1f thore woroe
nothine further dono in rales of evidence, and two, tho
other doponiticna which wight rot cor da undon tho civil
rules but which ong mipght want to lot ccmd in ag a hoareay
oxception (such as state court deopositions and related
proceeding). Mo would prefor to treat it ao hearsay to
give tho court como discretion. Profossor lioore sald he
had trouble on this point, i.e., that the rcporter started

out with the dofinition of "hearsay", and thon the third

.excoption gaid, "The statement was nade by & deponont 4in

thoe courso of depoattton e s s Ho maid that thore will
be instances whore the avidenco dounttton will contun

| hoarsay statcments themsolves which will be adntntbu undez'

2 :
the hearsay rules, He said that there was a 1ittle oircularity - .

3
¥r. ‘Jonner nskod 1f thoro wore a mtion or suggeation

. wttb regpect to subdivision (3). Mr. Borger moved that the '
~Committea npprovo subdivision (3) as worded with a suggestion 1

. that there be a comment that any use of the doposition is .
gmrnod by tho rnlo- ot otvn and cr:l-ual pmodm. ~ nter :

1. - . "
.. - O .
- B - . . ’,D‘v..

. in tho dofinitions, - s

] "'4 e




ro=randing pukdivicion (3), hovover, he docided thnt a
camemal woa noh nooes oy, Ve ooaldd he thotott tbat tho
Cor:ininn hed arrerd thul 4t vrant to oy vhonover 4

tnavsay statenont 40 o7 hy a parren dn tho form 0l A

depositiou, 1t 18 troated fov the purposzes of tho rule

o? evidonce as though 4t were taken in tostirony 4in opon
court. Drofossor Cleary asked Mr. Dergor if he folt that
the situation would bo clarificd by tho elimination of the
word "statoment" in 3ubdivisions (1) and (3). Following
the discussion which ensued, Professor Green moved that
subdivision (3) be stricken. Judge Weinsteinlsupportad the
motion as ho felt that tho Committee should go further than
the civil and c¢riminal xules permit, and that the catch-nllA
for other depositions ought to be handled as a separate

hoarsay section or in connection with trial teatinony,

A vote was taken on Professor Green's motion, and the motion
was carried by majority approval. Thore was one negativo voto;;

progescor Cleary understood that in & new draft sothing .
noed bo said about dopositions offered in this action because
that was covered in othor rules, and the fact that it may ie ?:
omittod from hearsay does not make any difforence. Ho said i
that left the Committee with the problems of former testimony j}
and dopositions taken in tﬁy other action. Uir ;- Jodner moved :
that the rojhwtgf be ?cquéstod'to»proparo ;‘rnxéAu- an;f"~ ;

. . ...-". ’
. Y. . -. " <.
. \l,rt. b N

A .
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ovcaptlon to the heoreny rulo doaling cx onsively vith

- gapoadbicns and priov tontivony.  Judne Beles raid Lo
would 1iro to a¢) that tortiropy ot fovany Poardrma nud
dzposition he treatod o on onesplion to 1l hearrny rule,

Pean Joinecr's votion vanm rostated as being that tbe repextor

e e oo ot i i i

ba requested to prepare a rule as an excoption to the hearsay
rule, as digtinguishod from what the Conmittce bad, doaling
comprohensively with the admission of dopositions and formor
| tostimony. Profossor Groen felt that depositions which were
’ A . covered by the foderal civil and criminal rulés should not
' aven be montioned except in a comment to the effect that |
the depositions were being left to the c¢ivil and criniml rnles.
Deau Joiner's motion was lost by a vote of 6 to 8. ,
© Professor Cleary said he would not construe the vote o
as nea.nina that he should forget about former testimony, :
and that he vould' submit another dratf; at & future ﬁoettng, ] -

s

* H; SR ,~ (4) Admission by party-~opponent. - | :
R Professor Cleary resd tho text of Buls 8=01(6)(4), . ..
- as propoaed tu hu zirast drazt. and a portton of his coment

K  thereto. . .. . * S L ', ,
| It vas asncunced that the mext mung vould bm.a at
9:00 a.m. on Dacenbex 14. 1967., :

. ['nn -utxng was adjonrnod ut 3:45 p.n.] .

‘t:',’;" R e T e




