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The twolfth nceting of the Advisory Committee on Rules g

of Evidonce was convenod in tho ground floor conferonce rooé 53
of the Supremo Court Building on Thursday, Decombor 14, 1907,
at 0100 a,m,, and was adjournod on ¥riday, Docembor i8, 1967,
at 8100 p.m. The following memboers wers present;
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David Berger
Hicks Epton
Lobert §. Exdah}
Joe Lwing Xaten , .
Thomas F, Green, Jr.
Egzbort L. laywood
Charles W, Joiner
Frank G. Raichle

, Horman F. Selvin

Ny Simon E. Sobeloff
Craig Spangenberg
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Robert Vvan Pelt ' - A
Jack B. Weinstein ' ]
Ldward B, Willions 1 E
Edward W, Cleary, Reporter G
Albert E. Jonner, Jr., Esquire, Chairmen, was unable to attend :

because of illness. Others presont at the peoting wore Professors u
James Wm,. Moore and Charlos A. Wright, members of the standing
Comnittee, and Mr. Joameph P, Bpaniol, Jr., Chiof of Procedursl
Studics and Statistics Division of the Admigtstrnttvo Oftice _
of the United Btates Courts, . . :
in the nbooncclql‘tha regular ohairman, Judge Van Pelt presided, é§
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nule 8-01(c)(4). Adrirsion hy pariye-npponant,

Profeacor Cleary gnve the background for Rule 8«01(c) (1)
as propozad in tho first draft on page 43 of Memorandum Ho. 10,
Ho sugpontod changing thoe word "as" in lins 19 to read "Uhon
offorod”., 1t was docided, with regard'to grarmay and stylo,
to lonve the suggosted language to the reportor. With respoot
to category (1), Profossor Cleary read his commont set forth
on pages D1 and 92 of Momorandum Ne, 19.

Doan Joinor said ho thought that this section was designed
to cover inadmissible statements made by an individual pexrson
in his capacity as a representative. He said that by the mannex.
- 4n which Professor Cleary was explaining the language, 1t _
seomod to moan that a statoment of A reprosentative of a party
iz inadnissible against the party represented, 'Thera wan
confusion as te Just what the proposed language did mean,

Professor Cloary said that his purpoge was simply to have language |
. ~ to provide that when a person, in a repressntative capacity, |
makes & statement, there need be no further inquiry ae to whother "

he mnde it a3 @ representative or as an individual, because
the statement, if relevant, is admissible against the person
in eithor capacity. Dean Joiner agreed that that was what the
proposed rule provided, Howewer, the reporter thought that
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' Professor Cleary said that in connection with the criminal

O -3- O

cat~zory (1) should be radraited to make the lanpunge cleaver, J
Judzoe Van Palt xoad tho matorial rolating to category {ii) - J

from pascs 02«04 of Meomorandum Noe 19, B, Willlawa ashed

tho renorter 12 tho differonce in eaterorxios (14) and (dv) was

that whare (11) 48 applicable, the doclarant nust have spocifie

authority from him principal to sponk at that timo on tho

subjoct bofors his statcment is made, Professor Cleaxy repliod

that At waas his intcntion that the statemonts be in the concopt .

of authority given by the principal to the party making the

statomonts, : :

Mr, Borger felt that category (i1) was covered by category .
(v). Professor Cleary said he thought that may be so, but Just
to make sure that category (iv) 1s‘£;oad enough to encompaas
category (i1), the roporter was to take another look at both
catogories and subnit new language.

Judge Van Pelt read category (iii) of Rule 8-01(c)(4),a=
proposed in the 2irst draft on page 43 of Momorandua No, 19,

and the reporters coument on pp. 94«96 0f that same nanurandui.,;' 3

situation, the language gets into constitutional areas.

There was a very lengthy discusaion on the fact of whethox
or not silence mouns admtss;on.~ Doan Joiner moved that
category (1i1) be approved, and Judge Estes saconded the motion.
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ﬁr. Epangenbexryg sald that, na a rattor of policy, he would
Lo happy to soe admliasions treated ag on cxcoption to the
honrsay rules Following further discussion, Profenoor Clecary
surgeotoed that tha matter be bypassed until the Conmdttco
ronched the subject mattor of Rule 8~03, Profencor Wright
said that he hiopod that a note to Rule 8-01(c)(4) would state
that somotimos silence is admission and somotimes it is not,
Judge Sobsloff proposed that the motion for approval of
catogory (111) be amended to include approval with the undere
standing that there would be a noto to include the suggestions
of Professors Green and Wright., Professor Cleary stated that

tho note would explain that this rule 1o mot iutonded am s .- - |

doviation from the general pattern of existing law, and that
undor appropriate oircumatances it is possible for a party to '
manifost hig scquiesconce in a statement by failing to deny M: -'
or dispute it, whon an ordinary reasonabie person would de

expected to deny it or to dispute it 412 it were not true. It , ~_ "j

would also say that this 1is an obviously limited applicability
in erinminal cases to tho constitutional development, and that
under gortain oircumstances there is the broad rule that ‘suonno
iz consent. |
[At this point, Profonsor Cleary aaked the Committee

to be considering what should go into the Advisory
. Comittec‘'s Notes to the rules at time of publication,

De suggestod that they take a 100k at the California gomments .

. - An-their final form as s guide, . mattear was to be
discussed at a future meeting,j . . - -
SR S AL

[ . B R N g
Cen ey b, N SR N
o AT 2 S leerl wnnfes n e ST
RARSRERAS S SR A A TR AT e A B T TR IO 2

s e ey
TR R R B e




| RNl

P

~ who had been dismissed. " 1

- the word "an" in 1in¢ 26 be deleted. Mr, Spangonberg‘nuggeateﬁ

O -5- O

A voto was taken on tho motion to approve cateprory (514)

with {the underntanding that there would be an accompanying note.

The nmotion waz carried unanimously,

Judge Van Pelt read category (iv),as proposcd in the
reporter's firat draft on page 43 of Mermorandum No. 19, and
tho reportor's commont on pp. 96-~08 of that pawe memorandum,
Profomgor Cloary sadd that, in light of points raiccd in an
carlior discussion, there was a possibility that categories (11)
and (iv) could be combined., Mr. Epton asked 4f category (iv)
covored an independent contractor. Thors was a general
discussion concerning statements made by omployees while in
the employmont of agencies and statements made by employees,

Dean Joiner moved that category (iv) be approved as o
drafted. Judge Sobeloff meconded the motion, ' :,

¥r. Epton offered, ns an amendment to Dean Joiner's motion, 45 
that the words "or employmnt" in line 26 be stricken, Mr, Berger =
suggasted that the langunge be; "wtthii the acope of the principalf?
agent, maater-gervant relqttonahip". Judge Estes suggested thatf.;f:

that,in lieu of the word. ”deciarant" in line 26,the words
"an agent or servant” be used. Profossor Cleoary suggested A
that in line 25, after the word “"statement” the following be =
insertad; "by a gervant or agent”, and in 11ne 26, the word : : :
"hig" be used in lieu of "an" and the vbrds “of the declarant""iiv.
be thtckan.1Anegn,§oignr“fult ;hag tho wag; "by(an_ggent or_:-”"
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saryont for the party" should bo inserted after the vord

"staterent” rather than have "for the party" in line 26,

There wag no objectiou to that., Mi, Ipton aceepted the
arondment to his motion so that 4t was then that the following
language be uncd for catepory (iv): "a statemont by an agent

or sorvant for tho party concerning a matter within the scopo

of his agency or employment mnde before the tormination of
the relationship". The motion was carried by a vote of 9 to 3.

A vote was then taken on Dean Joiner's motion to approve
ns amendod. The motion was carriod by mnjority approval,

Judge Van Pelt rend category (v), as proposed in the N
_ first draft on page 43 of Memorandum No. 19, and the reporter'n :
comment on pp. 98«100 of that same memorandum. R

There wae a goneral discussion concerning cases of
conspiracy, However, Professor Cleary pointed out that thé _
basic principle formulated in catogory (v) is that in a I
conspiracy prosecution & pertinont statement by a co~conspirator 2
. 4s ddmissible. He said the whole tenor of the discussion’ e
- Just held was the problem of the preliminary determination of
admissibility, and that that did not veally concern the
proposed language xor category (v). nx..Erdahl moved approval .
- of category (v) as drafted by the reportar. nean Joinor aaconded
" the motton. nnd it vu: aarricd by naJority apprcval.. '
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Judge Van Pelt read category (vi) as proposed in

the first draft on pnge 43 of Memorandum No. 19, and the
reporterts cormont on pp. 101-102 of that mauorgndum. w,., Ipton
movod that category (vi) be strichkon, and Mr. Raichle socondod _
tho motion, Mr. Spangonborg moved that tho subject mattor be
tabled until the Committeo had dimscussed what was poing to be
dono with admissions agaigst interest. Dean Joiner seconded
the motion. Mr. Epton withdrew his earlier motion, and Mr,
Raichle withdrew his second therete. Mr, Spangonberg‘'s '
nmotion was carried unanimously,
x Judge Van Polt read submsection (d), aé proposed in

the first draft on pp. 43~44 of Memorandum No. 19, and tha
reporter’s comment on pp., 103-108 of that memorandunm,

Profomsor Cleary stated that thore wore two issues before

' the Committeos: 1) whether whenm the declarant oclaims a prtvilege o
. 4t ought to be regardod &8 making bim unavailable and 2)
| whether the provision in connection with use of depositions
is n satisfactory aspsct of unavailability for civil cases. o
He thought perhaps the Committee would prefer that the queations'”%"
bo tabled until 4t had bad a chance to explore the ramifications f?ﬂ
of the situation and to see what renlly is involved. Mr, Berger'f;*
moved that the subject matter be tabled., Mr, Spangenberg asked |

' - . the reporter to consider putting iato provision (3) the words

"on the matter" after the.word "tostify™, Mr, Spangenborg then _
seconded i, Bergor's motion., Professor Moors thought that perhapéﬁ’
in ecivil cages unavailability should be geared to subpoenas,

. Aftor a brief discussion, & vote wig taken on Mr. Bercer's motion.

AR




O O

"

and there was unanimous approval,

LVIDTHCR PN 8-072, DURARITAY RULY,

Judge Van Pelt read Rule 8-02 as propocod in the firat
draft on page 109 of Memorandum Mo, 19, Mr., Spangenborg movéd
its approval. Mr. Raichle seconded the motion, and it was
carried unanimously. As approved, Rule B8-02 reads:

"Hoarsay is inadmissible in ovidence except as otherwise

provided by these rules or by the Rules of Civil and Criminal
Procedure or by Act of Congross."

EVIDENCE RULE 8-03, HEARSAY EXCEPTIONS: DECLARANT NOT UNAVAILABLE.

Judge Van Pelt road Rule 8-03 as proposed in the first
_ draft on page 113 of Memorandum No, 19, LT

(n) General Provisions,

Mr. Spangenberg suggested that the language begin with
' the words "Notwithatanding that the witness is available",
-and Professor Cleary had no objection to that approach.

lHr. Haywood suggested that the language fead: YEvidence is not

to be oxcluded undar the hearsay rule if, . . ..“ Mr. Spangenberz’}

_ moved the adoption of Mr. Haywood's suggosted wording.
. ¥r, Berger seconded the motion, and thore was unanimous approval.
| Dean Joiner folt that the language should provide for

 the situation whers the declarant is not available as a witnesa;fwﬁ>

and that the test applied should be the broader. one « that the
- speécial circumstances under which the at;temnnt was mndo orter o
sone roasonabie agsurances ot accnraoy¢-‘
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discbibirbitai it dsiibiag,

-~ the words "this statoment 1s made and recorded immediately

O O

e,

Mr., Spangenborpg caid he thought that the rulo should
112 phyacad dn terma of acsnrances that there wan no robive
or Jnenntive to {ndcify,

Drofoesnor Cleary cadd that ho felt that there had to ba
gowcthing moro inprosnive - than alinence of a noiive
to falsify in ordor to juntify not roquiiing tho doclarantts
tostinony, even though ho is available.

Decan Joinor suggesiod that the Committece movo forxrward

‘to a discussion on the ercoptions to the hearsay rule and

thon come back to the idea of either placing a preamble to

. the excoptiona or adopting a broad rule for tho doevolopment

of the law and try to find at that point what the statement
of the rule should be. He suggested that the discussion on
subsection (a) of Rule 8-03 be tabled. This was agreeable to all. :

(b) (1) Prosont smonse impression,

Hf.‘unywood felt that the words "immedintely therearteé"
would be open te vastly difforonf>interpretatione. Following
a short discussion, duting which hypothetical casce were presented
Mr, Borger moved that Rule 8-03(b) (1) Le atricken.

Turther discussica,in which example: ' possible res gestae

situations were givea, was held. Judge Lstos suggested that

thoreafter” be ussed in subparagraph (1). Mr. Berger again
stated that he would move to strike subparagraph (1) as

o . 4 ‘ e
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drafted, because he sald it would allow hearsay ovidence of
an ~vent « desplto thc fact that that eyo witness is available,
Mr. Spanpeonborpg soconded the motion, During the ensulng
dicawenion, Professor Cleary sald 1t cceomed to him that tho
whele thrust of the subjoct matter ought to he in the direction
of not cloging the door on what is thought to be acceptable
evidonce,
Mr., Erdahl sald he was still puzzled about tho mcaning

of the word "immediately" used in 1inc 16 of Rule 8-03(b)(1j.
Profaessor Cleary said that the word.may not be essential,

M. Haywood felt that the veory essence of "Present sense™ was

lost when the ares of "immediately thoreafter" was entered.
A vote was taken on Mr, Berger's motion to strike Rule 8-03(b)(1).
The rosult was a tie vote of 6, ; .
_ Mr. Spangonberg then woved that Rule 8-03(b)(1) be approvad

as drafted by the reporter., Mr, Borger'aeconded the motion,
and it waas carried by a vote of 7 to 6. As approved, Rule suoa(b)(;):

| roads:

- "(1) DPresent sonse imgpession. A statement ,
daescridbing or cxplaining an event or condition made while
the doclarant was porceiving the avant or coundition, or
immediately thereatter." : _ \ }

D}
Mr, Spangenborg moved approval of Rule 3—03(b)(2). The
motion was carried nnaninounly, and as approved Rule 8~03(b)(2)

. reads as tellowsz )
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"(°) Frelted uttoranco. Any gtatenont mnado
hilo U Ceelh o T A e the strers of a pryvons
o"clton@nt caused by pcrcoiving a startling cvent ox

condition.”

(M (1) Then exdstine pontal, erotional, or phynical condition

it

Judre Van Pelt read Rule 8-03(h)(3) as proposed by the
roporter's f£irst draft on page 135 of MNermorandum No. 190,

Mr, Spangenborg saw no nced for the lamst clause "but not
including memory or belief to prove the fact romembered ox
belioved." Professor Cleary related some of the facts
surrounding the Hillmon case. Doan Joinor moved approval of
Rule 8«~03(b){3). Mr. Epton asked the reporter to whei timeo
the word "thon™ in line 10 referred. Professor Cleary stated'.
that it meant the time at which the statemont was made. | ﬂ
Certain aspects of the Sheppard case were mentioned,

‘ Mr, Ipton suggested that the words *'condition or state
of nind" bo used in lieu of the words "montal, emotional, .
or phymical condition™ in lines 10 and 1l1. Professor Cleary
proposed "then existing gtnte of mind, emotion, or physical
condition or sensation”. Dean Joiner accepted that wording,
professor Greon suggested that the word “sensation" be moved
20 that it would precede “or physical condition". Dean
Joiner accepted the change buggested:by Professor Graen,
Dean Joiner's motion vas carrted unantnoualy, and as npproved

Bule 8-03<b)(a> resdmr D
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"(3)  Thon evdiatine mental, rrotional, or phr-ieal
candl tton,
Aot TTTTRE o T T TR L TS Tl eI geal L
rindg, o otlen, rooaratlon, ov phyoiend cmeiztien (.1 a8
inteut, plan, rotive, deaign, ronial fanting, p.in, aud
Lodily healih), bat not includinn renory or belief to
provo tho fact rcanbered ox belicved.”
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Judge Van pPelt road Rulo 8-03(h) (4) aa proposed in the Jé
reporter's first draft on page 113 of Momoxandum No. 190, .
profesgor Cleary stated that he wished to make the following' B
changes in his draft: in line 11, the word "provious" should
bo stricken, and in iine 12, before the word "symptons®, .

the words "or past or present” should be inserted.

Mr, Spangenborg moved approval of Rule 8-03(b) (4) as prosented

iovatuinl i Tanal

by ths reportor, and Mr. Raichle seconded tho motion,

; Mr. Epton moved that tho words "cause, or internal

s

yourco" 4in line 12 be doleted, Professor Cleary said he
folt that the cause of the injury, aside from questions of

fault, is quite relevant in many cases for purposes of tg

dingnoses. Judge Sobeloff asked what was meant by "internal
soufce". Mr. Epton changed his motion to ono that the words
voause or internal source™ in line 13 be changed to “"goneral
character of the gauze or extermal sourca.tiereof". Judge
Boboloff seconded the motion, and it was carried unnnimously:_*fig

'As unanimously favored and adopted, Rule 8-03(b)(4) reads:

.k
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"(4) Staterontn for purposes of moedical diapno i
or trontoant,

Statenonto nwde for purpoans of nodicnl dinrnonig
or treatwment and rdical hintory, or pont ox prosent
gymptous, pain, or cenmations, or tha incoptieon,
- genoral character nf the cauco or cxteornal. sourcae theroof
insofar ag roaconably portincent to dingronis ox troatuvont,"

(5) Records of reopularly conducted activity,

Judge Van Pelt read Rule 8-03(b)(5) as proposed by tho
reporter in his first draft on page 149 of Memorandum No. 19.-
Professor Cleary gave the background of the proposed material, |

Kr. Haywood was against the use of the word "opinions",
ag he felt that it was too broad. After a short discussion,
Mr. Epton moved that the words “or opinions" be stricken
froun l1line 10. Mr. Haywood seconded the motion. There was

& general discussion concerning different cases and opinions.

given in different situations, Kr, Beiger suggested the
addition of the words "Except where prepared for purposes . _’,‘%%
of litigation” at the beginning of line 9. Professor Cleary |
sald he felt that the deletion of the words "or opinions" |

would be harmful in the federal cases which begin with the
Taylor v. New York Li:é'ciae in the District of Columbia.

Judge Estes said that the reporier could use "diagnosis",
Professcr Green suggested tpat perhaps, rather then

"diagnosis", "expert's opinions" could be used. Mr. Epton

did not accept the amendment, ‘ ;
- Mr, Epton'a motion wan lost by a vete of 6 to 4. —
. M, Spungonborg novou that "or diagnosis"” be subntituted
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for the words "or opinions" in line 10, Mr, Epton scconded

the motion, and it was carried by a vote of 8 to 4.
I
Dean Joincer moved for approval of provision (3), and

the motion was carrioed unanimously. As approved, Rule
8-03(b) (5) reads:

"(5) Records of rcmularly conducted activity,
Memoraiida, TCpoila, or rccords ol aclo, cvenia, conditions,
or diagnoges, made at or near the time by, or from
information transmitted by, a person with knowlcdge, all
in the course of a rogularly conducted activity, as shown
by the testimony of the custodian or other qualified
witnoss, unless the source of information or the method
or circumstances of preparation indicate lack of truste
worthiness." [Lator action on this.]

G BEaURBa  SHoFT 16y OB THYET9RY 0} O278 pom. and
Rule 8-03(b) (6) Absence of entry in records of regularly conducted
activity.

Judge Van_Pelt read rule 8-03(b) (6) as proposed in the
reporter's first draft.on page 178 of Memorandum No. 19.

Since there soemed to be some confusion as to the grammar
used for iines 13 through 16, Professor Cleary proposed the
following subatitute language: "of the matter, if the matter
wag of a kind of which a memorandum, record, or report
conforming to example (6) above is ordinarily made and preserved.”
Judge Estes novog adoption of subparagraph (6) as submitted |
and amended by fh;7;eportcr.J There was unanimous approval.

~_lAs approvéd, Rnlg 8-03(b)(6)'rpads as follows

+
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"(G) Absence of entry in rccords of regulnrly :é
condvnted activity.

tvidence that n mitter is not rentioned in the
romorandn, roports, or reccords of a rerularly conductod
activity, to prove the non-occurronce or non-cxistenco
of the matter, 1f the mattor was of a kind of which n
r-orandum, recoxd, or report conforming to example (5)
above 18 ordinarily made and p1cacrvcd "

R R
e ety

Rule 8-03(b)(7) rublic records and reports.,

Judge Van Pelt read Rule 8~03(b)(7) as propossd by the

reporter in his first draft on p~ge 180 of Memorandum No. 19.

Professcor Cleary gave the substance of his comment theretn -
Mr, Williams moved to reconsider subparagraph (8), It was

agreeable to all to do so.

Rule 8~03(b)(58) Records of regularly conducted activity.

Mr. Williams said as he understood it an investigator's

report by an F.B.I. agent would qualify undexr the rule.

Professor Cleary said that such a report would not qualify
under this rule, because although the F.B.I, agent was considored
to be a part of the activity, ths witnesses interviewed by him
vere not. Mr. Berger suggested that subparagraph (5) begin with
the with words "Except when prepared for purposes of litigation®,
Mr. Epton suggeated that the "unless™ olause beginning on line 15 o
be changed to read: “unless the record is prapared‘tor the gurpeﬂé "
of actual or potenticl litigation or the source of the 1nrormation j
or the method or circunstance- ot proparatlon 1nd1cato lack ot
trustvorthiness," o
There was an extensive discussion during which different

aspects of many cases wera presented « in the main ~ showing

. . . - P ' S
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that rocords had baen kept b} certain coumpanies for purposes
of litigation,

Mr. Spangenberg read § 1732 of Title 28 U.8.C.

Judge Estes asked if the reporter had any objection to
the deletion of the word "reports™ from line 9. Mr, Williams
felt that the shop-book rule was much narrower than proposcd
subparagraph (56), in so far as the shop-book rule only says
that "any writing or record, whether in the form of an eutry
in a book or othorwise, made as a memorandum ., . ..".

Mr. Spangonberg said that he did not read subparagraph (5)
as including F.B,I. reports, and that perhaps it could be made
clearer in the rule that "regularly conducted activity" was
not meant to include the activities of various federal criminal
onforcement agencies,

Mr. Selvin thought that perhaps the emphasis should be put
on the purpose for which the record was made., He said that
subparagraph (5) put the emphasis on the end result of the
memoranda and rgport, regardless of the purposes for which
they were made.

Doean Joiner moved that the languags read: "Any writing or
record, whether in the form of an entry im a book or otherwise. B
mado as a memorandum, roport, or record qﬁ acts, eﬁgnta.
gonditions, ox diagnoses, at or near the time by, or from
infornation transaitted by, a peraon with knowledge,”nll in
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the course of a rerularly conducted activity, as shown by the
tostimony ¢f thc'custadian or othor qualified witness, unless
the source of information or the method or circumstances of
preparation indicate lack of trustworthiness,"

The motion was carried unanimously, and Rule 8-~03(b) (5)

as approved reads as set out in the aforomentioned motion,

Rule 8-03(b)(7) Public records and reporta,

There was no comment on (a). ”

With respect to (b), Mr. Berger asked if the prosecution )
could put the report, of an officer who observed an accident,
into evidence in a traffic court case at which the officer
was not present. Professor Cleary replied that records, which
incorporate that which had bgen observed porsonally by the
officer, are admissiblej rocords which reflect what the 6t£1cer n'z
bad learned from others are not. ' o

Mr. Selvin suggested that a rule be framed toc take care
of unimpeachable matters firat.

Professor Cleary read material on pages 189 and 180 with j i
regpoct to 1ede;nl sﬁatntes which disclose'prbvisions for ‘
adnitting a variety cf evaluative reportis.

Folldwing further discussion, Professor CIeafy'said he

thought that the confxontstion problem should be discussed

and decided. Be said it seemod to hin that the pattern vhich
avolvcd is one 'hieh bas beon doscr bod e@»nzeeacutorial behavtor.
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Ho said that if the Comnittoe triod to ncko o et »f bonrony
rules which would perform tho work of the Siuth Aroncuent
confrontation provision, it would be a mistaliz. I sadd that
the concern should be with the hearsay rule o3 a rule of

oxclusion and that the assumption should not be mado that -

because certain hearsay evidenco is admissible under tho rules

foymed by the Committce that the confrontation provision is
necessarily satisfied. He thought the Coumittee should think

of confrontation as setting up another standard that has to

be complied with in criminal cases, and he said that the
committee did not really know just what that standard was -
at the time,

Mr. Borger suggested that language for subparagraph (N bet R
*gritten statements or records of public agencies roflocting cL
acts, transactions, or occurrences within the scope of the
Jjurisdiction of such public agencies.” '

4 ‘ ot .

[A discussion was hold on the date to be set for the next -

moeting. It was agroed that it would be held on March _

7, 8, and 9, 1968 (Thursday, Friday and Baturday). Also,-

s tentative moeting date was set for May 23, 24, and 25, N

1068 (Thursday, Friday, and Saturday).] _ R

yir, Selvin suggested. that something along the following
1ims be used in lieu of (a) and (b) of subparagraph (7:

"ritten records of public officials or agencies, made in the :

regulnr course of their official duties, of commercial, .
 sclentific, or demographic data required by law to be collected.
or kept by them"™,  : :. - '

e
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e, Berger acked 4f "findings or conclusions' in line 14
noant Lindinpgo of facts as distinct from opinions or conclusiond.,
Following a very lengthy discussion, Mr. Derger asked 4f tho
word "factual” added before "findings" in line 14 might be
more acceptable, and if, as a mattor of policy, tho Committce
should limit subparagraph (c) to factual findings.

During the discussion which ensued, Dean Joiner said that
in Rule G4 of the Uniform Rules of Evidence the official
record must be tondered to the other side in advance of the
trial prior to the time of offering it in evidence for the
purpose of investigating it, He asked if tho Committee was
going to deal with that question.

Professor Cleary éaid that on the qﬁoation raised by
- Dean JoiESQ, he had not included a provision such as Uniform
:Rule €4 and did not propose to include it, unless the
Comnittee felt otherwiie., He said thuf it never had been

the law that notice hac to be given in advance of any 1ntention'}:;”

to offer a public record. His own feeling was that it was
very difficult to justify any notice provision in thia AR = ‘5
particularly in the ¢ame of a public recoxd.
- Judge Weinstein would take the proposed rule without
" any notice requiremont at all, but he said 1t secnmed to him

that 12 the comn:lttoe wore going to raJect !.t that & better .
? SR

?
way would be to'requtre Judicaal notieo.

B [
. Jas
. u o, - .
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Mr., Borgor moved to awncnd line 14 by dqloting "or CcOone
cluziona” and adding the word '"factual'" boforo "findings'.

The notion was carried by a majority vote. Therso was one
disgonter,

Dean Joiner moved adoption of subparagraph (7) as anonded,
Judge Estes seconded the motion. Since there were still
questions with regard to (a) and (b), Dean Joiner withdrew
his motion. Mr. Borgor moved adoption of (c) as amended.

The motion was carried by a vote of 8 to 4, and Rule
J. B8=03(b) (7)(c) reoads as follows:

"(c) factual findings resulting from an investigation
made pursuant to authority granted by law, unloss the
of the investigation indicate 1ack of trustworihiness.”

Mr, Selvin moved adoption of his languags suggested for (a)

and (b) in lieu of the language proposed by the reporter.

Mr, Spangenberg seconded the motion. Proféssor Cleary read

Mr. Selvin's suggested language as follows: "Written records

of public officials or agencies, mado in the regular course

of their official duties, of commercial, sclentific, or ‘
demographic data required by law to be collected or kept by theq".j:
There was a tie vote of 7 on Nr, Selvin's moticn. | o
. Mr. Spangenberg moved that the xollowing sentence be"

. added to subparagraph (7): “Thie example does not exclude
from the hearsay rule those records or rOparta nada with the
" dominant purpoae of criminal proseoutton." nr. spanganborg's .
| motion vaa carr&ed by a nadortty voto. o .zgf;;‘*fj;, ';}w} 'u'

. : . .
f " .eq{’.". ) o
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Doan Joineyr moved adoption of subpazagroph (7) as awmnnded,
The motion was loat by a voto of G to 5,

1t was decided to leave tho subject mattor to the reoportex
for further otudy and drafting of a rule, which might possibly
contain solutiong to the problema raised during the morning

pocgion,

Rule 8-03(b)(8) reoquired rceports.

Judge Van Pelt road Nule 8-03{b)(8) as proposed in tho
roporter's first draft on page 195 of Momorandum No. 18,
Professor Cleary gave the substance of his comment to the
propesed rule,

Professor Cleary said he thought the problem was to Jjust

how far the Committee wanted to go.. One possible approach would ,f{

be to say all reportg required by law to bo made under penalty |

of some kind., He said that there are certain positions at whichxf_

you can stop short of that., The California people used
'reports of vital étatiatics". ‘During the discussion which_
followed, Dean Joiner snid that the principle involved .
was trying to provide the trier of tha fact with evidence
which has some value, He sald that this was prévided

principally through cross~examination., He folt that there was

confusion creanted by the fact that some of the Committee nembera

tonded to equate tha ovidenca in these reports with prima facio
cases, otc., and that was not what was Anvolved, It was
adn1ns1b£11ty‘o£ qytdanoq. ne thought that tha Connitteo ought




o _an- O

to go broad in allowing evidence of this kind, w1 there
was some reasonably strong guarantee in allowinsg tho Jury

and tho fact finders to deal with 4t fairly and allowine

the lawyers to call the makers of the reports for cxaninction
and cross~oxamination, and to provide the machinery by which
this procedure could be followed,

There was a general discussion as to the function of
the Evidence Rules Committee,

My, Bergor asked if it was intended that tax returns
would be included among the writings to be excluded from
the application of the hoarsay rule. - Professor Cleary
callod attention to his comment on page 199 of Memorandum
No., 19. h ] N

Mr. Spangenberé suggested that the following language . -
. be added to subparagraph (8): "If the record, report, o
.finding is not mnde confidential or inadulssible by the
statute requiring the £iling"., Professor Wright folt that
since in the proposed rule thore were termg ihich were
ambiguous to the Conmittee, théy would be even wore
ambiguous to the country at large. Dean'Joiner woved that.
the matter be deferred to the reporter., ' |

' ﬁroteasor Qleary s8aid that there was a very different bfﬂriﬁ

policy involved between the Uniform Rule approach and the - '__
"chlitorhia.approgoh. and that a third alternative would be ':”ff
to required reports by law with & penalty for a falae report. .

b
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Mr. Bergor moved that as a matter of poliecy subparagraph

(8) be redrafted to conform with tho Wigroro councept - that
this particular exclusion to thoe heavrsay rxule should be
1imited to reports required by law to be f£iled by those
engaged in licensed professions, Profescor Cleary pointed
out that the word "licensed'" wns not satisInctory; becausce
¢lerks are not licensed, Mr, Berger changed his motion so
that it was that lines 1l and 12 be amended as follows:
strike the words "occupying a particular status or engaged
in a particular cccupation™, and substitute "licensed or
~authorized by lav {0 engage in a profession or to perform

the matters reported™, A '
' Dean Joiner said he did not understand why subparagraph ‘l'i
(8) should not be considered inm counection with public . '
recorda. He thought the reporter would want to take

- another look at subparagraph (8) at the same time that he
| -reviewed subparagraph (7). Mr., Raichle suggested that,
since’tho nombers were quite undecided as to the dosired
results of subparagraphs (7) and (8), thoy ;end their
drafts to the reporter botween this meeting and the next

ong as a gulde to drafﬁhanahip. er Berger moved that the
.. veporter be asked to redrart Rule 8-03(b)(8) to provide for

exclugsion from the hearsay rule a roport’ttled by a profeaslounl

‘person. There was a discussion conccrninz certain reports
required tg be filed by doctors., - ‘

A )
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£779 Iwe I'ywood noved that the substanco of the

g Cnlifornia rule, which ronda: "EFvilidence of a wrlting mands
as a rocord of a birth, fetal death, doath, or marriage

; is not mde inadiadacible by the hearvcay xule, 4f tho malex
| wag required by law to file the writing at a dosienanted
public office and tho writing was mado and filed ag
required by law.", be adopted, After a short discussion,
a vote was taken on Mr, Haywood's motion, and the motion

was carried by 2 count of 9 to 4,

Rula 8-03(b)(9) Absence of public record or entry.

Judge Van Pelt read Rule 8-03(b)(9) a& proposed in the
. yoporter's £irst draft on page 200 of Memorandum No. 19.

Dean Joiner moved the adoption of said rule, and there

was unanimous approval, As approved, Rulo 8-03(b)(9) reads:

. "(9) Absence of public record or entry. To prove
The aDSeice oX & record oxr reporv conforming to
examples (7) or (8) above, or the non-occurrence

" or non~existence of a matter of which such a record

in tho form of a certificate of the custodian or

record or report or entry therein."

Bules 8-03(b)(10) Records of religious ogganizationa.-
Judge Van Pelt read Rule 8«03(b)(10) as proposed in
the reporter's firut draft on page 203 of Memorandum No. 19,

o — -

. Lo
L e, g WL
e ¢

<

or report was ordinarily made and preserved, evidence .

#

teatimony that diligent search failed to disclose the -



Moo Borpger roved din adoption,  TFollowing a very :
~hort dlocunssion contored around the raaning of "ancestiry®,
the motion was approvcd unanimously, As approved,

Lule 0«~03(h) (10) rxcado:

"(10) Toeoyan of Jbli"iﬁn" ovranizations, State ~nis
OUTN IO IO T Vo e, dea s, legitirncey,
apnconry, roladionihdp by bBleol oxr marrlnne, or
othoxr gimilar facts of porsonal or family histery,
contincd in n regularly kept record of a religlous
organlzation,"

_hule £-03(L)(11) IMarriape, baptismal, and sinilar certificates,

Judge Van Pelt read Rule 8-~03(b) (11) as proposéd in
the reporterts firat draft on pages 203 und_?04 ot
Memorandum No. 19,

- Judge Sobeloff moved ita adoption, and there was
unanimous approval, As approved, Rule 8«03(b)(1ll) reads;

C®(11) Marviage, baptismal, and similar certificates,
Biatonenis Of IAaCt OFf the Kindg meniionod in CXauple
. (10), contained in a certificate that the maker
“-> porformod & marriage or othor ceremony or adminie
stered a gacrament, made by a clorgyman, public
official, or other porson authorized by the rules
or»praeticae of a religious organization or by law
to perform the act certified, and purporting to bave k
been imsuod at the time of the act or within a RS
reasonable time thereafter.”

" Rule 8~03(b)(12) Family recorda. _
| Judge Van Pelt read Rule 8-03(b)(12) as proposed in
the reportor's first draft on page 204 of Mcemorandum No. 19,

4

£y

Judge Estes moved its adoption, and the motion was carried _
unanmonsly. A approved. Rule Mz(b) (12) roads as xouwsz

3, :
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"(12) Tardly seenvda, Statencnta of fact of the Jinds
T U T OTITC TRy (10), ceoatndned 4n fanily Tibles,
grumnleslens, ehnets, ergravings on rvings, inseriptions
on {-rily portralts, cengravingg on urag, erypts, ox
tenbitoarns, or the like,"

Sulo 3-03(D)(13) INoeoxdn of documents affectinT an interest
in rvoporty,.

Judgo Van Pelt road Rule 8-03(b) (13) as proposcd in the
roporter's firat draft on page 209 of Momorandum No. 10.
Judge Soboloff movcd its adoption, and as unanimously approved
Rule 8«03(b) (13) recads

"(13) Records of documents affecting an interest

in propoerty.
The rocoid o ?! :a" document purportiing to establish

or affcct an intcrest in property, as proof of the
content of the original recorded document and its
exccution and dolivery by each persgon by whom it
purports to have becn executed, if the record is a
rocord of a public office and an applicab o statute
authorized the rccording of documents of that kind
in that office.,”

Rule 8-03(b) (14) Statements in documents affecting an interest
in property.

Judge Van Pelt read Rule 8-03(b)(14) as proposed in tho
reporter'’s first draft on page 210 of Memorandum Xo. 19.
Judge Sobeloff moved its adoption,

Judge VWeinstein asked 1f the language beginning with the
word "and” in line 21 and running through line 24 was nceded.
There was a general discussion concerning wills. Judge
Woinstein said the reason ho was against the "and" clause

contained in lines 21-24 was because it gives the power to the

Judge to rule on the question of evidence, at loast 1n sone cases. ;

and to disp@aa of the littzatione
[
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v, Jpton roved ithat the lancuepge besinnin~ with tho
vord Mand™ in lino D1 and runnine throuch line 24 Lo deletod,
Juoio I'tes surmested that the reporter follow the 1in: of

1o Uniform Rule with reapcet to the lancunce in lines 21-24,
Following a short discucnion, Judso Lstes noved thot pube
paragraph (14) rcad ng follows: "A statonent contained in a
documont purporting to establinh or affcct an intercst in
proporty if thr matter stated wns reolevant to the purpose of
the document, unless doalings with tho property since the
documont was made have been inconaistent with the truth of
the statoment or the purport of the documont.” The motion
vag carrled by majority approval,

Dean Joiner moved that subparagraph (14) be ended with
the word "document® in line 21, The motion wag lost by |
majority opposition,

Judge Weinstein moved to etrike the phrase "the truth of
the statement or" in line 23, Aftor a very bdrief discuasion;
the motion was lost by a count of 11 to 7.

Doan Joiner moved approval of subparagraph (14) as amendoed, ‘

The motion was carried unanimously, and as approved Rule
8-03(b) (14) xeads;

"(142 Statenents in documents nffooting an interest
Proporiy. gtatcnent contalne na

n
- documenT purporting to establish or affect an intorest:
in proporty i1f tho matter stated was relevant to the
purpose of the document and unless dealings with the :
property since the document was made have been incone - -
sistent with the truth of the statement or the purpose -

of the document,"

‘r
4
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[Dean Joiror wished the record to show that

hn 1 holdir~ 05,00 for futuro voa by tho
Commdtice, Thls ecuount was o carry over from
a recent collection nace by the mambors!
contributions to tho Llower fund, ]

Pule 8-93(H) (18) Statementn dn anclont docurrnts,

Judge Van Pelt recad Rulo 8-03(b)(15) as proposed in
the roportexr's first draft on pare 210 of Momornndum No. 10,
Mr. Soclvin moved that thore be added to subparagraph (15)
substantially the same language carried'in the ''unlegs"
clause of subparagraph (14). Professor Cleary said that
the "unless" clause in subparagraph (14) involves tho status

of the document as a title document and deprives it of its

_ @videntiary power if it is proved that it is not a title document.

He said that the ciauso would mot do tho same thing in sube
paragraph (16). Mr, Selvin's motion was defeated by uajority
opposition,

‘Mr. Epton moved adoption of subparagraph (15) and there

waa»mndority approval, As approved, Rule 8-03(b)(18) reads:

n¢15) Statements in ancient documents. Statements in oy
33éﬁEEhiEFiEEEﬁ?ﬁﬁﬁﬁi?i!ﬁ!f‘“iﬁ"‘fﬁb11ahed Y i

sncient documents under Rnlo 9«02(h) .* -}'

.

- — e e ey e e e e - ee—

Rule 8-03(b)(;_) Market rgports, eommercinl publications.

Judge Van Pelt read Rule 8~03(b)(16) as proposed in the
reporter's firat draft ¢n page 218 62 Memorandum Nthls. L
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o, Palcehle roved Yoo adontlon, Thorve was unandmous apoxoval o
10 have Tulo 8-03(L) (10) road:

") vl v oeavls, en mredal publieaticno,
Yoo T 3:'?7,} e JREIITY S AR S TR AT TR NS a3 A RN
ov elbor publletied compilintions, gonerally uscol ol
rolicd vion by the public or by pcrcons in particular

occupations.”

rulo N-N3(H) (17) Learned treoatieses,

Judge VYan Pelt read Rule 8-03(bh) (17) as proposed in
the roporter's firast draft on pages 215 and 216 of Memorandum
No. 19. There was a general discussion centered ;xound
matorials written conco;ning specific professional fields.
Mr. Haywood moved that subparagraph (17) be deleted,
Mir, Berger seconded the motion, and it was carried by a count
of 8 to 0. .
Judze Weinstein asked if the Committee would consider
taking an intermediate position in the situation where an
export mays he relies on a portion of the ireatise and rofuses
to impeach hisg erxedibility. Judge Weinstein would permit that
portion of tho treatise relled upon to be presented to the jury.
Following a very short discussion, Judge Welnstein moved
that as a matter of policy the roporter be requested to . 5
present a draft of the prcposed rule for taking the intermodiate
poaition as suggested. The wotion was carried by najority ' 2

[y . .-,‘.1(‘

approval. ST

i~
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Judza Von Ielt rend Dule 8-00(0) (13) e propoced by Y
vapo tor in hils final deaft on page S81 of IMeoworandun Tio. 15,

Judee Sebnloff rovad dtn acoption, The ratlon was carried
unanimodﬁly and as approved, Rule 8«-03(DL) (10) reads:

"(13) Iputatlon ronrnxninf_pnxﬂﬁnwl or f£:mily hintory.
(opULATLen aidiy morois ol Din Lo ily Ty bicow ox
nwrriaﬂo, or ancng his ag sociatos, or 1n the coamundity,
concerning a person's bixth, marviape, divorce, death,
legitimacy, relationship by blood or marriegoe,
anceatry, or other similar fact of his personal or
fanily history."

Rule 8«03(b) (19) Ropuzatiou concerning bhoundaries or general
history.

Judge Van Pelt road Rule 8-03(b)(19) as proposed in
tho reporter's final draft on pages 221 and 222 of Memorandum
‘No., 19, Mr., Borger moved its adoption, The motion was carried

unanimously, and Rule 8-~03(b) (19) roads:

Lpu '8.1.' on 1in a4 cotmun 'Y arising
ag to boundaries of, or customs affecting landa in,
the community, and reputation as to events of genexral -
history important to the community or atate or nation
in which located.”

Rule 8-03(b) (2D) Reputation as to character.

Judge Van Polt read Rule 8«03(b)(2{) as proposed in the
reporter's final draft aﬁ pnge'222 of Memorandum No. 18,
Pfoxeéaor Cleary explainad the background, Judge Estes moved
adoption of the rule, and there was unanimous approval. As
approved, Rule 8-03(b)(2)) reads: |

- {20) quutatton an to character. Reputation of a

'+ . ,persoa’s character"among his associates or in the
‘ « cownnnity. o ‘

[The naating wag ndjourned at 6;00 p.m.]~
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