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THE CHIEr JUSTICE

April 29, 1994

Dear Mr. Speaker:

By direction of the Supreme Court of the United

States, I have the honor to submit to the Congress

amendments to the Federal Rules of Appellate Procedure

that have been adopted by the Supreme Court pursuant to

Section 2072 of Title 28, United States Code. 
While the

Court is satisfied that the required procedures 
have been

observed, this transmittal does not necessarily 
indicate

that the Court itself would have proposed these

L amendments in the form submitted.

Accompanying these rules are excerpts from the

report of the Judicial Conference of the 
United States

containing the Advisory Committee Notes submitted 
to the

Court for its consideration pursuant to Section 
331 of

Title 28, United States Code.

L Sinc

Honorable Thomas S. Foley
Speaker of the House of Representatives
Washington, D.C. 20515



CHANCYs or
rHE CHIEF JUSTICE

April 29, 1994

Dear Mr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress
amendments to the Federal Rules of Bankruptcy Procedure
that have been adopted by the Supreme Court pursuant to
Section 2075 of Title 28, United States Code. While the
Court is satisfied that the required procedures have been
observed, this transmittal does not necessarily indicate
that the Court itself would have proposed these
amendments in the form submitted.

Accompanying these rules are excerpts from the
report of the Judicial Conference of the United States
containing the Advisory Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of
Title 28, United States Code.

Sincerely,
I~~~~~.

Honorable Thomas S. Foley
Speaker of the House of Representatives
Washington, D.C. 20515 -

(M)
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THE CHIEF JUSTICE

April 29, 1994

Dear Mr. Speaker:

By direction of the Supreme Court of the United

States, I have the honor to submit to the Congress
amendments to the Federal Rules of Criminal Procedure
that have been adopted by the Supreme Court pursuant to

Section 2072 of Title 28, United States Code. While the

Court is satisfied that the required procedures have been
observed, this transmittal does not necessarily indicate

that the Court itself would have proposed these
amendments in the form submitted.

Accompanying these rules are excerpts from the

report of the Judicial Conference of the United States

containing the Advisory Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of
Title 28, United States Code.

Sincerely,

I ~~ ~ C/ p 1 'jt{
L'/

Honorable Thomas S. Foley
Speaker of the House of Representatives
Washington, D.C. 20515

(III)
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Dear Xr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress an
amendment to the Federal Rules of Evidence that has been
adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.
The Court has withheld that portion of the proposed
amendment to Rule of Evidence 412 transmitted to the
Supreme Court by the Judicial Conference of the United
States which would apply that Rule to civil cases. The
reasons for the Court's action are set forth in the
attached letter to Judge Gerry, Chairman of the Executive
Committee of the Judicial Conference of the United
States.

Accompanying this rule are excerpts from the report
of the Judicial Conference of the United States
containing the Advisory Committee Note submitted to the
Court for its consideration pursuant to Section 331 of
Title 28, United States Code. The Note was not revised
to account for the Court's action, because the Note is
the commentary of the advisory committee.

L ~~~~~~~~~~~Sincerely,

Honorable Thomas S. Foley
Speaker of the House of Representatives
Washington, D.C. 20515
attachedLlette to Judge Gery, Chairman o the Executiv

L ~ ~ ~ omte fteJdcilCneec fteUie



THE CHIEF JUSTICE

April 29, 1994

The Honorable John F. Gerry
Chair
Executive Committee
Judicial Conference of the United States
Washington, D.C. 20544

Dear Judge Gerry:

L I would like to express the Court's appreciation for the

Judicial Conference's submission of the proposed amendments to the
Federal Rules of Appellate Procedure, the Federal Rules of
Bankruptcy Procedure, the Federal Rules of Criminal Procedure, and
the Federal Rules of Evidence. I am writing to inform you that the
court has approved and forwarded the proposed changes to the

L Congress, with one exception.

We have withheld approval of that portion of the proposed
amendments to Rule of Evidence 412 which would apply that Rule to

La civil cases, and make evidence of the sexual behavior or
predisposition of an alleged victim admissible only if "its
probative value substantially outweighs the danger of harm to any

L victim and of unfair prejudice to any party." Proposed Rule of
Evidence 412(b)(2).

Some members of the Court expressed the view that the
amendment might exceed the scope of the Court's authority under the
Rules Enabling Act, which forbids the enactment of rules that

I "abridge, enlarge or modify any substantive right." 28 U.S.C.L S2072(b). This Court recognized in Meritor Saving Bank v. Vinson,
477 U.S. 57, 69 (1986), that evidence of an alleged victim's

x- *sexually provocative speech or dress* may be relevant in workplace
L harassment cases, and some Justices expressed concern that the

proposed amendment might encroach on the rights of defendants.
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L
COMMITEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of January 12-14, 1994
Tucson, Arizona

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Tucson, Arizona on Wednesday, Thursday, and Friday, January 12 -
14, 1994. The following members were present:

Judge Alicemarie H. Stotler (chair)
Professor Thomas E. Baker
Judge William 0. Bertelsman
Judge Frank H. Easterbrook

L Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Irving B. Nathan, Esquire (for Deputy Attorney

General Philip Heymann)
Judge James A. Parker
Alan W. Perry, Esquire

L Sol Schreiber, Esquire
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Judge George C. Pratt was unable to reach the meeting because of transportation
problems caused by inclement weather. Alan C. Sundberg, Esquire, was unable to attend
due to illness.

At the invitation of the chair, former members Judge Robert E. Keeton and
Professor Charles Alan Wright participated in the meeting.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules:
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules:
Judge Paul Mannes, Chair

2 Professor Alan N. Resnick, Reporter
L Advisory Committee on Civil Rules:

Judge Patrick E. Higginbotham, Chair
Dean Edward H. Cooper, Reporter
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unless a judge "otherwise directs." He added that several bankruptcy judges had voiced the

opinion that the provisions of Fed.R.Civ.P. 26 made no sense in most contested matters.

Mr. Rabiej stated that the Rules Committee Support Office had received a request

from the media to attend the scheduled public hearing on the proposed amendments to

Fed.R.Crim.P. 53, dealing with cameras in the courtroom. Judge Stotler inquired as to what

action should be taken if the media were to ask to videotape the hearings. Judge Jensen

replied that his immediate reaction was that there would be no problem in allowing them
todoso.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee approved the minutes of the June 17-19, 1993 meeting, with the

addition of the language set forth in Mr. McCabe's January 7, 1994 letter to Judge Stotler,

concerning Judge Keeton's resolution on facsimile filing.

Judge Keeton's resolution had been approved by the committee with one dissent.

At the time he offered it during the course of the June 1993 meeting, Judge Keeton did not

have before him: (1) the specific language of the Judicial Conference's existing guidelines

on fax filing, and (2) a summary of the concerns of the advisory committee regarding the

proposed new guidelines. It was agreed by the committee that detailed language regarding

these two matters would be added to the resolution following the meeting.

In the interest of maldng the minutes of the June 1993 meeting as complete and self-

contained as possible, the committee voted without objection to approve the following

amendments to the draft minutes to incorporate the specific language added to the

resolution after the meeting:

At the bottom of page 3 of the draft minutes, in lieu of "Here add a summary of the

resolution," substitute the following:

"Effective December 1, 1991, the Judicial Conferenceauthorizes
any court to adopt local rules to permit the clerk, at the

discretion of the court, to accept for filing papers transmitted
by facsimile transmission equipment; provided that such filing
is permitted only:

(1) in compelling circumstances, or
(2) under a practice which was established by the

court prior to May 1, 1991."
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committee seek the views of bar associations. These views were endorsed by several other
committee members.

Mr. Perry stated that lawyers generally are interested only in specific amendments

r, to the rules, particularly amendments perceived as likely to affect their interests or those

L of their clients. They do not appreciate the balance and objectivity required of the
rulemaking process. Accordingly, he suggested that the committee consider ways to reach

out to lawyers -- to educate them and involve them in the rulemaking process.

A number of participants endorsed this view. Judge Stotler noted that the new AO

pamphlet on the federal rules was very effective and should be distributed as widely as

possible to the bar. Professor Hazard suggested that a copy of the pamphlet be included
with each questionnaire so the recipient will have a basic knowledge of the rulemaking
process when responding.

Judge Mannes stated that the advisory committees generally only hear from judges

and lawyers who do not like a particular amendment. He recommended that the

committees encourage comments from people who favor particular rule amendments.

Several members expressed regret that certain members of the bar had politicized

LU the rules process for self interest. Judge Higginbotham pointed out, however, that the

committee cannot escape politics. If a specific rule amendment hits a nerve center or

touches economic interests, political actions are likely to override the rules process.

Judge Ellis stated that bar groups were now more interested in the rulemaking

process. This was a direct result of the controversy surrounding the recent amendments to

Fed.R.Civ.P. 26. The amendments represented a watershed event for the process.

Professor Baker reported that he had requested the members of the committee to

list the concerns or issues they saw regarding the Procedures for the Conduct of Business

by the Judicial Conference Committees on Rules of Practice and Procedure. He
summarized the responses of the members as follows:

- How the rules committees relate to other Conference committees

L - The role of the Supreme Court in the rulemaking process
- The timetables established for the rulemaking process
- The job description of the committee chair
- The future of the style subcommittee and the role of style
- The local rules project -- how to follow through and monitor it

r - Integration of the various sets of federal rules
L - Coordinating the work of the advisory committees and their liaisons

- Education of the bench, bar, and public
I-- - Setting goals for rulemaking
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added that he had prepared a section-by-section comparison between section 473 of the
Civil Justice Reform Act and the recent amendments to the civil rules. Four of the six

* principles of case management set forth in the Act arguably had been satisfied by the civil
rules amendments that took effect December 1, 1993. The only two principles in section
473 not addressed explicitly in the new rules were: (1) case tracking, and
(2) an 18-month trial date.

INTERNAL COMMITTEE PROCEDURES

Judge Stotler said that it would be helpful to establish a regular format for
committee meetings that would first address action items for Judicial Conference approval,
followed by action items for publication and comment, followed by information items (i.e.
amendments pending at the Supreme Court or in Congress and proposals published for
public comment). She also stated that the docket system used by the Advisory Committee
on Appellate Rules was very effective and should be considered for use by the other
advisory committees.

Judge Ellis noted that many lawyers and academics had complained that the rules
committees appeared to act in a piecemeal fashion and tended to make too many changes

L, in the rules.

Professor Hazard recommended that amendments to the rules be processed only on
a regularly scheduled basis, perhaps with amendments batched for approval every five years
or so. He stated that emergency changes must be accommodated, but they are few in
number. He argued that under this type of fixed schedule approach, the bar could regularly
expect a package of rule amendments every five years, rather than piecemeal changes each
year.

-Judge Easterbrook stated that the cyclical approach had a serious problem because
the terms of committee members and chairs were simply too short. Three-year terms for
the chairs, in particular, were just not enough time to assure continuity in the rulemaking
process and to see a package of amendments through from start to finish. Several of the
members agreed strongly with this statement.

Mr. Spaniol sympathized with the desire for a regular cycle of rules changes, but he
argued that the committee would just have to "play it by ear." He suggested that if a plan
were developed calling for omnibus amendment packages every several years, the
committees would soon have to depart from it out of necessity. Other members agreed with
his observation.
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Mr. Garner stated that when one focuses on style, substance is normally improved
as a byproduct through the elimination of vagueness and ambiguities. He pointed out that
the style subcommittee had simplified the civil rules from a 12th Grade reading level to a
9th Grade reading level, which would foster uniform interpretations.

F Mr. Garner noted that he had been working on a set of guidelines for rule drafting
that would cover structure, sentence order, word choices, and special conventions. The
guidelines were designed for the use of the reporters to the advisory committees.

Mr. Spaniol stated that the committee must address how it will handle style in the
future. He argued that style should be left basically to the reporters. If they draft the rules
in good style at the outset the system will work efficiently.

Judge Stotler stated that the co mittee must address two important issues:

(1) the timing of the r styled rules packages, and
F (2) whether style shoild be a separate process or integrated into the

L existing structure.

Judge Bertelsman cautioned tha{ there was a general feeling in the legal profession
that rules revisions had been too frequent. The opinion had been expressed most vocally
by law professors. He stated that he w s very much in favor of the style revisions, but was
concerned that publishing a whole pact age of style changes at one time in the near future

L would be a mistake.

Judge Logan stated that the Adzisory Committee on Appellate Rules preferred to
L have the appellate rules restyled as a package and would like to keep drawing on the talents

of Bryan Garner.

Judge Wilson and several other ommittee members stated that the style project was
vital and must be continued.

L Mr. Perry suggested that all five sets of rules might be rewritten- according to a
prescribed schedule over the next several years. T7he committee might wait until all the
revisions were completed and then issue all the rules together as a single package. The

L consensus of the committee, however, did not favor this approach.

Judge Easterbrook cautioned that it might be best to see how well the revisions in
civil rules are received before tackling the other sets of rules. He expressed concern over

Fe,," hidden substantive changes made in the guise of style.

L Judge Mannes stated that the Advisory Committee on Bankruptcy Rules had restyled
all the official bankruptcy forms a few years ago with great success.

Iff
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serious concerns over local barriers to government attorneys. Mr. Rabiej added that the

Senate version of the pending omnibus crime bill had provisions for attorney conduct in

violent crime cases.

In conclusion, Professor Coquillette summarized the plan of the local rules project

L as follows:

(1) To poll the district courts again.
(2) To begin work on reviewing the local criminal rules.
(3) To begin work on attorney admission and conduct.

Mr. Nathan, on behalf of the Department of Justice, urged action on attorney

conduct rules. He noted that the practice of the federal courts to incorporate state attorney

7 conduct rules had caused serious problems for the department. Government attorneys were

lL forced to deal with more than 50 different sets of rules and were concerned that local

attorney conduct rules affected procedure.
E
L Chief Justice Veasey stated that the state courts were very much interested in

preserving their authority in this area. The Conference of State Chief Justices had

discussed the matter with the Department of Justice and would debate the matter at its next

meeting. He recommended that the rules committee address attorney conduct, and he

noted that it had constitutional and comity implications. The states clearly would not like

to see a federal trump of attorney conduct matters, either by the Department of Justice or

by local federal court rules.

Chief Justice Veasey emphasized that the states did not want a confrontation on the

matter and wished to work with the Department of Justice and the rules committees.

Moreover, the public was upset with attorney conduct in general. Accordingly, if the

committee, the department, and the states failed to work together, a vacuum would be
created for the politicians to fill.

Judge Bertelsman observed that the issue of attorney conduct may well be substantive
in nature and beyond the power of the rules committees to address. Professor Wright
pointed out that 28 U.S.C. § 1654 authorized each court to regulate attorney admission and

practice,. Judge Bertelsman agreed but added that this subject was not part of the Rules
Enabling Act process.

Professor Hazard stated that some aspects of attorney conduct were beyond the

power of the committee because they did not constitute practice and procedure. Yet, other
parts clearly lay within the committee's authority.
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Judge Stotler declared that the integrity of the Rules Enabling Act was very
important. She pointed out that the Automation and Technology Committee was also
opposed to fax filing, largely on the grounds that fax represented old technology.

Judge Higginbotham stated that the Advisory Committee on Civil Rules did not have
a major concern with the Rules Enabling Act. Rather, it was more concerned about

L fostering uniformity of practice among the district courts. Accordingly, the national
guidelines would have to address procedural content.

Professor Resnick stated that the Advisory Committee on Bankruptcy Rules was
opposed to fax filing in the bankruptcy courts in any form. He referred to the new federal
bankruptcy rule that authorizes electronic noticing and stated that the advisory committee
wants to leapfrog fax technology in favor of electronic filing.

Judge Keeton declared that the reporters' draft from the June 1993 meeting was a
vast improvement over the original guidelines prepared by the Court Administration and

7 Case Management Committee, but they were still far from acceptable to the standing
committee. He pointed out that the Judicial Conference had rejected the proposed
guidelines, largely on the basis that they would bypass the Rules Enabling Act process. He
said that if the Judicial Conference itself violated the Act, it would surely undercut the

L judiciary's standing when it cautions the Congress against enacting rules by statute.
Nevertheless, the Conference was expecting final action on fax guidelines by September
1994. Thus, the rules committees must produce some document.

Judge Keeton complimented the appellate advisory committee for excellent work in
producing redrafted guidelines and a model local rule that separated technical matters from
procedural directions. The latter surely should be set forth in rules, which are required to
be published and made available to the bar.

L. AMr. Perry inquired as to whether the committee was dealing with fax filing on a
routine basis or fax filing only in exceptional situations. Judge Logan responded that the
appellate committee had prepared alternate drafts to cover both possibilities. Judge Stotler

[ L added that the charge to the committee was to address fax filing on a routine basis.

Mr. Perry moved that the committee recommend to the Judicial Conference that fax
L filing not be allowed on a routine basis. Judge Ellis seconded the motion, arguing that fax

filing would be a disaster if allowed on a routine basis. He recommended that the
committee oppose fax filing generally, but provide guidelines to take care of emergency and
special situations only.

L Judge Easterbrook suggested that one possible course of action for the committee
would be to draft a model local rule, append it to the federal rules, publish it for publicr comment, but note in the comments that the committee was generally opposed to fax filing,

I7
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Judge Easterbrook pointed out that the proposed guidelines prepared by the

appellate committee were not limited to district or appellate courts. Judge Logan added

that they could be adapted for all levels of court.

Judge Easterbrook's motion failed by a vote of 5-6.

The committee's deliberations on fax filing were then continued to Friday to allow

Judge Logan, Judge Easterbrook, Professor Mooney, Mr. Spaniol, and others to make

overnight changes in the guidelines and model local rules prepared by the Advisory

Committee on Appellate Rules.

On Friday Judge Logan distributed a clean copy of the revised guidelines and model

rules to the members. He noted that the ad hoc drafting committee's overnight changes had

included substituting the term "standards" for "guidelines," striking references to the

bankruptcy rules and 28 U.S.C. § 2075, rewriting the technical standards contained in

sections 1(b) and 2(a), and eliminating Part IV, dealing with court resources. Judge Logan

stated that it would be appropriate for the style subcommittee to make additional changes

in the product and that it would not have to be published for public comment.

Judge Logan stated that Mr. Spaniol had arrived at a possible solution to the fax
L guidelines that would give the chair of the standing committee a product to give to the

Judicial Conference in September and would avoid the need to publish rules for comment.

Mr. Spaniol then presented the following draft resolution:

Your Committee, after full consideration of the views of its members, and the
chairs and reporters of the various Advisory Rules Committees, voted unanimously
to recommend against facsimile filing 'on a routine basis.'

It is the view of your Committee that facsimile filing in emergency or unusual
situations is appropriate. The recent amendments to Rule 25 of the Federal Rules
of Appellate Procedure and Rule 5(e) of the Federal Rules of Civil Procedure now

L authorize the courts of appeals and the district courts to adopt local rules permitting
"papers to be filed by facsimile or other electronic means, provided such means are
authorized by and consistent with standards approved by the Judicial Conference of
the United States." These new provisions provide ample authority for receiving
documents by facsimile transmission.

The Advisory Committee on the Federal Rules of Appellate Procedure reviewed
the proposed guidelines referred to your Committee, made amendments to them, and
submitted them to your Committee along with a proposed uniform local appellate
court rule. This proposed rule could also be adapted for use by a district court.

LAj
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of December 9, 1993. (Agenda Item XI)

Fed.R.Crim.P. 16

r Judge Jensen reported that the advisory committee had approved a proposed
amendment to Fed.R.Crim.P. 16 requiring the government, on request of the defendant, to
disclose the names, addresses, and statements of witnesses at least seven days before trial.
He noted that a similar proposed rule change had been approved by the Supreme Court in
1974, but had been rejected by the Congress as a result of vigorous opposition from the
Department of Justice.

Judge Jensen stated that there was a natural tension between the need for a fair trial
and the need to protect government witnesses. The draft rule approved by the advisory
committee presented a good balance between these two principles. The rule provided a

1, presumption of disclosure, but allowed exceptions freely in the unreviewable discretion of
the United States attorney where there could be danger to witnesses or obstruction of
justice.

He added that a series of changes had been made in the criminal rules over the years
to require disclosure of information before trial, all with the theme of eliminating surprise,
including Fed.R.Crim.P. 12.1 (notice of alibi), 12.2 (notice of insanity defense or expert
testimony of defendant's mental condition), and 12.3 (notice of a| defense based on police
authority). He pointed out that the changes had been promote!d by the Department of
Justice to prevent surprise to the government at trial. He added, that surprises occurring
during a trial lead to interruptions in the process in order to obtain additional information.

Judge Jensen noted that in the state courts there was a blear movement towards
greater disclosure. State systems generally provide for open disclosure, with exceptions
made for security reasons. In most federal prosecutions, too, open file discovery prevailed.
So, as a practical matter, disclosure of witnesses and other information already occurred in
most cases.

He explained that the 1974 rule proposal had contained a provision for protective
orders. The current rule, however, went much further to protect the government. It
recognized the good faith of the prosecutor and made the prosecutor's determination
unreviewable. This would avoid collateral litigation. It would also require reciprocal
discovery, for the defendant must disclose witnesses when the goyernment must.
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tlll
L Judge Wilson stated that he recognized that there was a danger to witnesses in some

criminal cases. But in white collar crimes, the idea of going to trial without pretrial
disclosure of the names of witnesses was ludicrous. He argued that the proposal of the
Advisory Committee on Criminal Rules was very modest and promoted fundamental
fairness. He aeerted that he was extremely skeptical that the Department of Justice would

7 change its position at the next meeting.

Chief Justice Veasey stated that he came from an open disclosure state and had
Ls found the issue to be a "no-brainer." He saw the proposal as very reasonable, but expressed

concern about inconsistency with the Jencks Act.

L Several other members expressed their support for the proposed amendment on its
merits, but were also concerned about the Jencks Act problem. Professor Wright pointed
out that 28 U.S.C. § 2072(b) provided that the amended rule would supersede the Act in

any event.

Judges Ellis and Easterbrook stated that they were troubled about the supersession
clause in the Rules Enabling Act and suggested that it might be unconstitutional. Judge
Easterbrook added that the advisory committee note was not completely candid. He
suggested that the issue was whether the committee should openly confront the Jencks Act
problem and rely on the supersession mechanism.

Judge Ellis moved to defer publication of the amendments to Fed.R.Crim.P. 16 until
the next meeting of the committee, subject to the Department of Justice's planned study of
current practices and problems.

The motion was approved without objection.

Internal Operating Procedures

Judge Jensen reported that the advisory committee had adopted two internal
operating procedures:

(1) In discussing proposals for rules amendments, the burden would be placed on
the reporter to provide a history of prior, similar proposals for consideration
of the members. Issues may be raised anew, but the members should be
made aware of past actions of the committee on similar suggestions.

(2) The appropriate place for people to make oral presentations to the advisory
committee was at the scheduled public hearings, rather than at committee
business meetings. Yet, if people are present at the meetings, they may be

asked, in the committee's discretion, to participate in discussions.

L
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Rule 68

Judge Higginbotham reported that the Court Administration and Case Management
Committee had approved in principle a bill introduced by Senator Grassley that would
expand substantially the offer of judgment procedure contained in Fed.R.Civ.P. 68. The
advisory committee had studied the proposal at length at its last meeting and had decided
that the proposal was a bad idea. The committee, however, agreed to obtain empirical data
and study the matter in further depth.

Dean Cooper reported that the Federal Judicial Center was conducting a study of
7^ settlement behavior that might shed some light on the matter. The Center also planned to

survey lawyers on how they thought revised proposals regarding offers of judgment might
work in practice.

Judge Higginbotham stated that the advisory committee recommended that the
Conference rescind its approval of the bill. This would put the Conference in a neutral
position pending further study.

The committee approved the recommendation.

Other Rules Under Consideration

Judge Higginbotham reported that the advisory committee was also looking at Rule
23. with regard to its use in mass multi-district tort cases, and at Rule 53, with regard to
possible expansion of the use of masters for pretrial management.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

L6 Professor Mooney presented the report of the advisory committee, as set forth in
Judge Logan's memorandum of December 10, 1993. (Agenda Item X) She reported that
the advisory committee had no requests for approval before the standing committee, other
than the fax filing guidelines, discussed earlier.

Professor Mooney stated that the last two packages of appellate rule amendments
had been based largely on the work of the local rules project and were designed to promote
uniformity among the circuits. She provided a brief summary of some of the matters under

LT active consideration by the advisory committee, including changes to F.R.A.P. 27, dealing
with motions, and to F.R.A.P. 35, dealing with the grounds for in banc consideration.
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May 20, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Legislative Activity Affecting the Rules

Since the last meeting of the Standing Committee in Tucson on January 12-15,
1994, the rules committees have communicated in writing with Congress on legislation
involving four principal areas. The following discussion briefly describes those actions.
The relevant written correspondence is identified and attached.

I. The Violent Crime Control and Law Enforcement Act (H.R. 3355).

The Senate passed H.R. 3355, an amended comprehensive crime bill originally
introduced in the House of Representatives. The Senate-passed crime bill contains ten
separate sections that would amend rules directly or otherwise affect the rulemaking
process. The bill affects Evidence Rule 412 (rape shield victim protection), Criminal
Rule 32 (victim allocution), Evidence Rule 404 (admissibility of character evidence),
and rules governing professional conduct of lawyers in criminal cases.

The House of Representatives has also passed a separate, comprehensive crime
bill, but it is not similar to the Senate-passed bill. The bills will be reconciled in
conference. Conferees from the Senate have just been designated to meet with the
House conferees.

On March 30, 1994, a letter was sent from Judge Stotler to the chairs and
ranking minority members of the Senate and House Judiciary committees and
pertinent subcommittees recommending that no action on the provisions relating to
the rules or the rulemaking process be taken in the crime bill. The letter is set out
as Attachment A.

ATAITI
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L the request. Senator Heflin relied on the material and opposed Senator Brown's
amendment on the floor of the Senate that same day. The amendment was tabled and
ultimately rejected. A copy of a letter to Senator Dole concerning this issue and an

L excerpt from the Congressional Record containing Senator Heflin's remarks are set
forth as Attachment D.

L An oral update will be given at the meeting of any intervening developments in
these legislative areas.

Attachments John K. Rabiej

Attachments

L

L
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C ALICEMARIE H. STO4TLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

APPELLATE RULESPETER G. MCCABEPALMNE
SECRETARY PAUL MANNES
SECRETARY BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
March 30, 1994 CIMLRULES

D. LOWELL JENSEN
CRIMINAL RULES

7r RALPH K. WINTER, JR.
Honorable Joseph R. Biden, Jr. EVIDENCE RULES
Chairman, Committee on the Judiciary
United States Senater 224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

The House of Representatives did not approve amendments to the
Federal Rules of Evidence and the Federal Rules of Criminal
Procedure proposed in several crime bills considered late last

L year. That action was greatly appreciated. I write now to request
your assistance to prevent amendment of the federal rules outside
the Rules Enabling Act process in your consideration of H. R. 4092
and the Senate-passed H.R. 3355, "Violent Crime Control and Law
Enforcement Act."

The Senate-passed H.R. 3355 contains ten separate sectionsL that would amend rules directly or otherwise affect the rulemaking
process. They generally pertain to Evidence Rule 412, regarding

7 the privacy concerns of a victim of sexual offense, (i.e. SS 3251-
54, 3706) and Criminal Rule 32, regarding a victim's opportunity to
address the court during sentencing (i.e. SS 901, 3264).

The other relevant sections, including SS 831, 3711, and 3712,
either involve the admission of evidence of the defendant's
commission of a past sexual assault offense or otherwise generally
affect the rulemaking process. The bill's pertinent sections are
enclosed for your information. I am also enclosing two letters
that discuss the committees' concerns with the amendments in H.R.
3355 as they had been included in previously considered bills.

A set of proposed amendments to Evidence Rule 412 and Criminal
Rule 32 has been making its way through the demanding Rules
Enabling Act (Act) process and will take effect, unless altered by
the Supreme Court or Congress, on December 1, 1994. Consideration
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committees considered similar proposals, but did not accept them.
The committees were concerned about the proposals' fairness and the
lack of supporting empirical data, particularly if evidence of the
past sexual history of a victim was being excluded. Other reasons
for the committees' action are set forth in the enclosed letters.

Sections 3711 and 3712 would require the Judicial Conference
to report to Congress within 180 days on creating rules governing
professional conduct of lawyers and to recommend changes to
Evidence Rule 404. Both issues are controversial and complicated.
The Conference committees are reviewing the proposals, but
recommended changes to rules cannot be studied and acted on within
these timeframes consistent with thfeRules Enabling Act process.

Although amendments to Criminal Rule 32 were also approved by
the Judicial Conference, no provision requiring victim allocution
was included. Courts now consider this information as part of the
presentence report and now may, and do, allow the victim(s) to
address the court in appropriate cases. Moreover, requiring
allocution in all cases could be counterproductive because under
the federal sentencing guidelines the victim's testimony would have
very little, if any, effect on the sentence. The Committee on
Rules believes, however, that a separate amendment to title 18 to
allow victim allocution for discrete criminal offenses would be a
matter entirely within Congress' prerogative.

The Supreme Court is now reviewing the Conference-approved
amendments to Evidence Rule 41;2 and Criminal Rule 32. If approved
by the Court, the amendments will be transmitted to Congress no
later than May 1, 1994. The amendments will take effect
automatically on December 1, 1994, unless Congress affirmatively
acts otherwise.

The amendments to Evidence Rule 412 and Criminal Rule 32 are
in the final stages of the rulemaking process. Approval of
legislation that would directly amend these rules, despite the
nearly concluded rulemaking process, would effectively bypass the
Rules Enabling Act process, render useless the hard work of our
volunteer lawyers, judges, and professors, and frustrate the intent
of the Act. Your assistance in maintaining the integrity of the
Rules Enabling Act process is appreciated.

Sincerely yours,

Alicemarie H. Stotler

Enclosures

Identical letters were sent to Senators Hatch, Heflin, and Grassley.
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November 10, 1993

Honorable Charles E. Schumer
Chairman, Subcommittee on

Crime and Criminal Justice
United States House of Representatives
H2-362 Ford Rouse Office Building
Washington, D.C. 20515

Dear Chairman Schumer:

In a letter dated October 20, 1993, a copy of which was sent
to you, Judge Stanley Marcus and I provided an update on the
actions of the Judicial Conference of the United States regarding
the Federal Rules of Evidence and Criminal Procedure on the

L admissibility of evidence of a victim's past sexual behavior at
trial and the establishment of a victim's right of allocution at
sentencing. (A copy of the letter is enclosed for your

L. convenience.)

I am writing now to inform you of the Judicial Conference'sL. actions and concerns regarding several other proposals that would
amend directly the Federal Rules of Evidence and Criminal
Procedure or would otherwise affect the rule-making process.
These proposals are contained in H.R. 688, the 'Sexual Assault
Prevention Act of 1993.u If these proposals are raised during
Congressional deliberations on the various pending crime bills, I
am hopeful that this information will be helpful to you.

H.R. 688 would amend Evidence Rule 412 (excluding evidence
of a victim's past sexual behavior 'in criminal and civil cases)
and Criminal Rule 32 (establishing a right of victim allocutionL at sentencing), and would create a new Evidence Rule 416
(excluding evidence to show victim provocation). These
provisions are similar to those contained in Subtitle A of TitleL IV of H.R. 1133, which were addressed in the enclosed October 20,
1993 letter. H.R. 6,88 also would add, however, new Evidence
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_fi (3) There is insufficient empirical data that evidence ofL past instances of sexual assaults or child molestation
is so different from other evidence of misconductL. involving,- for example, prior drug use, violence,firearm use, or fraud, that it should be singled out as
evidence that could be admitted to prove that the
defendant acted in conformity with prior behavior on aL particular occasion.

(4) Proposed Evidence Rules 413-415 would permit the use ofevidence of the defendant's commission of another
sexual offense'in the prosecution's case-in-chief.
Determining whether such evidence, standing alone,
would be sufficient to sustain a conviction would raiseserious issues.

PROPOSED AMENDMENT TO CRIMINAL ̂RULE 24(b)

The proposed amendment to Rule 24(b) of the Federal Rules ofCriminal Procedure in H.R. 688 would equalize the number ofperemptory challenges between the government, which' presently hassix challenges, and the defendant, which has ten challenges. TheAdvisory Committee on Criminal Rules and the Standing RulesCommittee have considered similar amendments to Rule 24(b) on
several past occasions. On each occasion, no change was adoptedafter the issue had been thoroughly studied and debated.

Most recently, the Standing Rules Committee in 1991 agreedwith the recommendation of the Advisory Committee on CriminalRules and rejected proposed changes to Rule 24(b). The proposalto equalize the number of challenges had been published forpublic comment. It received widespread negative reaction fromthe public, bar, academia, and the bench.

Many reasons were submitted during the public comment periodfor rejecting the proposal to equalize the number of challenges.First, the greater number of peremptory challenges accorded to adefendant in Rule 24 reflects a historical right. Second, thedefendant's advantage' is necessary to offset the government'soverwhelming resources availableito it in examining theLI qualifications of prospective jurors. Third, the defendant haslittle control over the voir dire process that is exercised bythe judge in most trials. Fourth, the proposal was perceived asanother attempt to whittle away the rights of a defendant.Fifth, no convincing empirical data was provided to demonstratethat the amendment was necessary.
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large and experienced group of practicing attorneys, jurists, and
other professionals and laypersons. This scrutiny will beparticularly helpful in reviewing codes regulating the conduct ofattorneys and should not be bypassed by direct legislation.

Thank you for the opportunity to advise you of the actions
go of the Standing Rules Committee and the Judicial Conference on

these important matters.

Sincerely,

Alicemarie B. Stotler

L Enclosure

cc: Members of the Subcommittee on
Crime and Criminal Justice

L

L

Lir

La
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Dear Mr. Chairman:

We are writing to provide you with an update of recentactions taken by the Judicial Conference of the United Statesregarding the Federal Rules of Evidence and Criminal Procedure onthe admissibility of evidence of a victim's past sexual behaviorat trial and the establishment of a victim's right of allocutionat sentencing.

The Judicial Conference approved the amendments to EvidenceRule 412 recommended by the Judicial Conference Committee onRules of Practice and Procedure (Standing Committee) at itsL - session on September 20, 1993. The amendments will betransmitted to the Supreme Court for review, and if approved bythe Court, will be transmitted to Congress by May 1, 1994. TheConference did not include a proposed provision on Criminal Rule32 that would establish explicitly a victim's right to allocutionat sentencing.

Enclosed for your information are the changes to EvidenceRule 412 approved by the Judicial Conference. The Conference hasacted on these amendments on an expedited basis in light of the2.. important public policy concerns and to facilitate timelycongressional review.

The amendments underwent extensive scrutiny by the public,the bar, and the judiciary. Representatives from severalorganizations testified at a public hearing -on the amendments,including: (1) the Women's Legal Defense Fund; (2) the NOW LegalDefense and Education Fund; (3) the American College of TrialLawyers; and (4) the New York City Bar Association. We believethe final draft of the amendments, as approved by the JudicialL Conference, is a significant improvement over earlier drafts andother proposals. The amendments reflect the deliberative andexacting process contemplated by the Rules Enabling Act.
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There are other technical, but important differences betweenthe Conference approved amendments to Evidence Rule 412 and thosein the relevant provisions in S. 11. We would be pleased todiscuss these with you or your staff at your convenience.

The Judicial Conference also considered, but did notinclude, a proposed provision in Criminal Rule 32 that would haverequired victim allocution at sentencing. The Rules Committeeswere convinced that the provision was unnecessary because: (1)the court considers this information as part of the presentencereport; and (2) the court may allow victim allocution in aparticular case under the existing rule.

The Rules Committees also believed that a mandatoryprovision might be counterproductive because under the federalsentencing guidelines the victim's testimony would have verylittle, if any, effect on the sentence. Victims would onlybecome more frustrated with the justice system.

Most respectfully, we renew our suggestion that the proposedchanges to Evidence Rule 412 and Criminal Rule 32 in S. 11 bewithdrawn to permit the remaining important stages of the RulesEnabling Act process to go forward.

Needless to say, if we can be of any assistance to you oryour staff in this matter, please do not hesitate to contacteither of us.

Thank you again for considering our thoughts in thisimportant matter.

Sincerely,

Alicemarie B. Stotler Stanley Marcus
Chair, Standing Committee Chair, Ad Hoc Committeeon Rules of Practice and on Gender-Based ViolenceProcedure

Enclosure

cc: Honorable Orrin G. Hatch
Honorable Howell Heflin
Honorable Charles E. Grassley
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procedures, such as sealing orders, that may close off public access to litigation

materials.

The Judicial Conference of the United States strongly supports and promotes

LI the integrity of the rulemaking process as prescribed by the Rules Enabling Act. (28

U.S.C. §§ 2071-2077.) The Act establishes a partnership between the courts and

Congress designed to handle the daily business of the courts, which are matters of

concern to all branches of government.

Under the Act's rulemaking procedures, any proposed change to the rules must

be published and circulated to the bench and bar, and to the public generally, for

comment and suggestions. Public hearings are scheduled on proposed changes to the

rules. Rule changes become effective only after Congress has had an opportunity to

In review them following approval by the Judicial Conference and promulgation by the

Supreme Court.

It is essential that before a proposal can become a national procedural rule it be

considered most deliberately in this manner by thoughtful and experienced lawyers,

law professors, judges, and interested organizations. The rulemaking process ensures

that proposed rule changes are meticulously drafted and that those most affected by

the rules are given ample opportunity to articulate their reactions, identify problems,

and suggest improvements.

The use of protective orders as a procedural device is authorized under Rule

26(c) of the Federal -Rules of Civil Procedure. At several meetings, the advisory

committee discussed at length the provisions proposed in H.R. 2017 that would restrict

2

L



of a lawsuit may require access to material that includes trade secrets or other

confidential commercial information, or involves matters of intense personal privacy.

Protective orders may be essential to balance such litigation needs against the need for

protection from disclosure. Without protective orders, moreover, more discovery

disputes will arise as parties invoke other objections to discovery, including issues

concerning equitable sharing of discovery expenses among multiple parties and the sale

of discovery materials to the public.

The committee determined, nonetheless, that the concerns voiced about Rule

26(c) merited further study. The rule was also reconsidered to determine whether it

should be amended in part to resist a request for an inappropriate protective order in

the first instance and later to control and modify it once the order was issued.

After further consideration, the committee concluded that this matter should

L be addressed not by changing the standards prescribed in Rule 26(c) for granting

protective orders, but by adding explicit language regarding the alteration or

dissolution of such orders.

On October 15, 1993, the advisory committee published for public comment the

following amendments to Rule 26(c)(3):

(3) On motion, the court may dissolve or modify a protective order. In

ruling, the court must consider, among other matters, the following:

(A) the extent of reliance on the order;

(B) the public and private interests affected by the order; and

4
L



considering the conflicting policies that shape protective orders.
Protective orders serve vitally important interests by ensuring that
privacy is invaded by discovery only to the extent required by the needs
of litigation. Protective orders entered by agreement of the parties also
can serve the important need to facilitate discovery without requiring
repeated court rulings. A blanket protective order may encourage the
exchange of information that a court would not order produced, or would
order produced only under a protective order. Parties who rely on
protective orders in these circumstances should not risk automatic
disclosure simply because the material was once produced in discovery
and someone else might want it.

Despite the important interests served by protective orders,
concern has been expressed that protective orders can thwart other
interests that are also important. Two interests have drawn special
attention. One is the interest in public access to information that
involves matters of public concern. Information about the conduct of
government officials is frequently used to illustrate an area of public
concern. The most commonly offered example focuses on information
about dangerous products or situations that have caused injury and may
continue to cause injury until the information is widely disseminated.
The other interest involves the efficient conduct of related litigation,
protecting adversaries of a common party from the need to engage in

C7 costly duplication of discovery efforts.

Courts have generally administered Rule 26(c) with sensitive
concern for the interests that may justify dissolution or modification of
a protective order. Recent studies have concluded that, in the light of
actual practices, there is no need to amend the provisions of Rule 26(c)
relating to entry of protective orders. See Report of the Federal Courts
Study Committee, 102-103 (1990); Marcus, The Discovery Confidentiality
Controversy, 1991 U.Ill.L.Rev. 457; and Miller, Confidentiality, Protective
Orders, and Public Access to the Courts, 1056 Harv.L.Rev. 427 (1991).
Some dispute may be found, however, as to the approach that should be
taken to requests for dissolution or modification. Some of the decisions
are explored ini United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424
(10th Cir. 1990).

The addition of express provisions for dissolution or modification
of protective orders serves several purposes. Most important, the text of
the rule provides forceful notice that, when faced with a discovery
request for particularly sensitive information, parties should not rely on
a protective order as an absolute shield against any further disclosure.
Although this reminder may reduce the usefulness of blanket protective

6



prescribed by the Rules Enabling Act. The sound working arrangement between

Congress and the judiciary established by the Act should not be undercut by direct
aL

legislative action that bypasses the Judicial Conference and the bar as a whole. Your

L assistance in allowing the process to go forward will be of great value in maintaining

[r the integrity of the Rules Enabling Act.

I appreciate your invitation to bring these important matters before you for your

consideration. I would be pleased to respond to any questions.

Ar-

L.
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""I Attn: Jack Chorowsky

Dear Senator Kohl:

As I explained in my letter of April 27, 1994, I deferreduntil after the Advisory Committee meeting full response to your
letter of April 25, 1994, regarding the proposed amendments to
Civil Rule 26(c) on protective orders. I now respond and alsoL answer the additional questions submitted after the hearing before
your committee.

At its meeting in Washington, D.C. on April 28-29, 1994, the
Advisory Committee discussed at length the public comments
submitted on the proposed amendments to Rule 26(c), including the
comments in your letter. Every public comment had been sent to
each committee member prior to the meeting for careful
consideration. At the meeting, the committee also heard the
testimony of a witness in favor of the proposed amendments. A
member of your staff, Jack Chorowsky, also attended the meeting and
ably represented the concerns expressed in your letter.

The Advisory Committee decided to defer taking action on the
proposed amendments to Rule 26(c) until its next meeting on October
20-22, 1994. The committee wanted to study further: (1)
recommendations that a court consider additional factors inmodifying or dissolving a protective order, (2) other suggestions
for clarifying the rule or present practice, and (3) suggestions
that more empirical data be sought on the use of protective orders.

The committee shares your concerns about the risks of sealing
Cl~ information, recognizing the considerable public interest both in
L privacy and disclosure. We must respond appropriately to any

mischief worked by discovery protective orders. As we see it, theissue is one of adjustment, balance, and proportion. Relatedly, we
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understanding of all the issues. I appreciate your spirit of
shared concern, and I look forward to working with you and other
members of Congress on this matter.

Sincerely,

Patrick E. Higginbotham

Enclosure: Answers to Supplemental Questions

cc: Honorable Joseph R. Biden
Honorable Howell Heflin
Honorable Orrin G. Hatch
Honorable Strom Thurmond
Honorable Charles E. Grassley
Honorable Janet Reno
Honorable L. Ralph Mecham
Honorable Frank Hunger
Honorable Alicemarie H. Stotler
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Senator Herb Kohl
Juvenile Justice Subcommittee
Senate Hart Building, Room 305
Washington, D.C. 20510

Attn: Jack Chorowsky

Dear Senator Kohl:

You forwarded additional questions from the members of theSenate Subcommittee on Court and Administrative Practice, and I ampleased to respond. I have answered all questions in this singleletter, because the questions and, by necessity, the answersoverlap.

Senator Thurmond asked two questions. He first asked:

Under the Rules Enabling Act process, wouldyou say that the Advisory Committee adequately
considers public policy in making judgments on
possible changes in the federal rules?

The Advisory Committee attempts to consider fully the publicinterest in its recommended changes in the federal rules. Ourcommittee has judges, practicing lawyers, and law professors in itsmembership. These members are selected by the-Chief Justice withan eye to diverse representation from across the country. Weconduct public hearings, inviting comment from the bar and general7 public regarding possible rule changes. Suggested changesconstantly flow to the committee from the interested public. Thecommittee gives wide notice of public changes in the rules. Wetypically mail in excess of 10,000 requests for comment about aL proposed rule change. Proposed rules are also widely circulated byvarious legal publications. Finally, we consider all suggestionsand testimony.

LF
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F- The collective trial experience of the committee is extensive,
but we leave these conclusions as tentative, choosing not to now
rest solely on our experience. At our request, the Federal
Judicial Center has agreed to expand an earlier study of protective

LJ orders to gather more empirical data. Hopefully, this study will
shed further light on these concerns. We have delayed sending
forward the proposed rule to await these results.

Senator Grassley asked six questions. Question 1:

7 What are the benefits of allowing judges to
consider the need for protective orders on a
case by case basis, rather 'than creating a
universal right of access as proposed by this
bill?

It is important that protective orders be considered on a caseby case basis for the practical reason that, in the judgment of the
committee, the overwhelming number of protective orders are entered
routinely by agreement of the parties and shield nothing of publicinterest. Most civil discovery occurs away from the courthouse andL is essentially a private matter conducted smoothly without judicial
involvement. The protective order is the counter to the laxstandards of relevance for discovery. Insisting that no protectiveorder be entered without explicit findings by the court does noti-' respond to the reality of the practice and would likely disrupt the
discovery practices 'I' described. In' short, the proposed

L legislation in its present form sweeps too broadly.

Ouestion 2:

L In your experience, what happens if there is
an objection to a protective order? If the
plaintiff objects, doesn't the defendant beara heavy burden of proof?

In our experience, contested protective orders implicating thepublic interest are not entered without judicial examination. Wedoubt that a federal trial judge would lightly enter or decline to
dissolve such an order. If there is objection to entry of aprotective order, the party seeking protection bears the burden of

Lo
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denial of a protective order may at times force a party toL litigate, refusing settlement because of the need to vindicate itsposition against the shadows cast by release of discoverymaterials. On the other hand, it is thought that at times denialL of a protective order forces a party to settle or even abandon thelitigation by default or dismissal rather than reveal highlyprivate information. Of course, settlements coerced by suchL pressures may not often be a desirable means of resolving adispute.

Ouestion 4:

What impact, if any, does the new Federal Rule26(a)(1), requiring mandatory disclosure ofcertain key information, have on a proposal
such as this one?

Most of the information covered by the disclosure provisionsof Rule 26(a)(1) is likely to be freely available without concernfor protective orders. An important tension exists nonethelessbetween the disclosure-discovery-structure adopted in 1993 and theL proposed legislation. Rule 26(f) provides for a conference of theparties to plan disclosure and discovery; this conference is anintegral--indeed the central--feature of the new structure. It is7 expected that the parties will work out for themselves disclosureand discovery plans that will reduce still further the need forcourt supervision and intervention. As with earlier practice,2 protective orders agreed upon by all parties will play a vitalL role. Any requirement that a court review the protective order andmake specific findings would violate the effort to further reducecourt involvement at this juncture.

Ouestion 5:

What will be the burden upon federal judges
who will be called upon to determine at an
early stage whether a dispute involves a
health or safety concern for the purposes ofevaluating the need for a protective order?
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interest" as alluding to the "public health
and safety" standard contained in S. 1404 and
discussed at the hearing. In light of your
observation regarding the "great percentage"
of cases, do you think the efficient operation
of the federal courts would be significantly
impaired by rules or legislation requiring
judges to scrutinize more carefully requests
for protective orders in cases implicating
public health and safety?

The proposed bill would require a judicial determination that
a protective order will not implicate "public health and safety"
before the order becomes effective. Courts would have to make
preliminary findings in every instance to determine whether further
screening is necessary. The committee is concerned that insisting
upon such findings in every protective order would draw heavily

7 upon valuable judicial time. The time of the judge is a precious
L_ resource. We are not persuaded that the case for such a universal

requirement has been made. Rather, we think that the opportunity
to dissolve freely negotiated protective orders provides a more
tailored response to the occasional abuse that understandably draws
your concern.

Again, it is important to distinguish between the protection
of materials produced by private litigants under the relaxed
standards of relevance for discovery and of materials offered at
trial or filed with the court in support of requested relief. The
latter materials become part of the public domain.> There is a
strong argument that orders protecting information disclosed by
court filings or in open court from further public dissemination
should require affirmative judicial authorization.

Ouestions 2 and 3:

L You also observed during the course of your
oral comments that if the "direction of the
presumption" contained in S. 1404 would be
changed, the bill would accomplish its desired
ends without unduly burdening the courts.
Could you elaborate on this observation?
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L
Under proposed Rule 26(c), protective orders for discovery may be
entered by agreement and can be dissolved upon application. The
proposed rule redirects the presumption by dealing with orders that
prove sufficiently troublesome that their dissolution is sought.
It does more. Rule 26(c), by dealing only with discovery
protective orders, reflects the dichotomy between protection of
discovery materials and protection of other information.
Information adduced in open court, or in papers filed with the
court in support of relief, presents distinctive problems that
should be dealt with separately.

You asked our views regarding limits on confidentiality orders
imposed by judicially approved settlements. We have less concern
over such limits. By definition, such settlements already have
engaged the court and do not disrupt the discovery process. We
note, however, that many, if not most, settlements do not require
judicial approval. Rather, such settlements are effectuated by
filing stipulated orders of dismissal that do not disclose

L settlement terms. We do not understand your proposal to insist on
judicial approval of such private agreements. Rather, we
understand your focus here to be on judicial orders regarding
disclosure.

Finally, you ask our views regarding absolute prohibitions of
voluntary disclosure by parties to public agencies. Protective
orders do not prevent public agencies from requesting, or obtaining
such information by lawful process. They prohibit voluntary
disclosure by parties. Legislating such an exception to all
protective orders would, in our judgment, substantially reduce the
parties' willingness to rely upon their protection.

As explained, we see the sealing of court records in a
different light from the protection of discovery materials.
Insisting on judicial approval before sealing material adduced at

C trial, or filed with the court in support of relief, or sealed as
L, part of a settlement that requires judicial approval for its

effectiveness, coupled with some effort to guide judicial approval,
may be appropriate. Finally, in our view, the open-ended standard7 of public health and safety ought to be refined if such a
prohibition is to be adopted.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR 

JAMES K. LOGAN
PETER G. MCCABE April 12, 1994 APPELLATE RULESSECRETARY PAUL MANNES

Honorable Charles E. Grassley BANKRUPTCY RULES
Ranking Minority Member PATRICK E. HIGGINBOTHAM
Subcommittee on Courts CIVIL RULES

and Administrative Practice D. LOWELL JENSENVwi Committee on the Judiciary CRIMINAL RULES
325 Hart Senate Office Building RALPH K. WINTER, JR.
Washington, D.C. 20510 EVIDENCERULES

Dear Senator Grassley:

7j1, I write to advise you that the Judicial Conference of the
United, tates, at its March 15, 1994 session, withdrew its position

C 1 1 the "Civil Justice Reform Act." For the reasons that follow, the
Conference also adopted the recommendation of its Rules Committee
'to takd no action on the legislation at this time. The committee
believed that the offer-of-judgment proposal contained in S. 585 isda matter that should be scrutinized in accordance with the Rules

Kl IEnabliz g Act.

The Advisory Committee on Civil Rules has been actively
'cons dering proposed amendments to Rule 68 of the Federal Rules of
Civil P rdcedure similar to the offer-of-judgment provision in S.EI 585. "i has studied and debated extensively several drafts of
Lpropos ~d amendments to Rule 68. But the proposals are complex and
contover~sial. They leave open many unanswered questions about the
atua lilffect on settlement practices. As a result, the committee
concluded' that any endorsement of change to Rule 68 would be
premaltihe at this time. The committee also wishes to consider a
survey lby the Federal Judicial Center concerning proposed ruleV 1 lglchang "`on settlement practices.

I'hm enclosing a paper prepared by Dean Edward H. Cooper, the
reporter to the Advisory Committee on Civil Rules, which explainssh ilsues in detail. The advisory committee will continue its
study cIf proposed amendments to Rule 68 at its next meeting on
April 2-30, 1994, in Washington, D.C. The meeting is open to thepublic, and we would welcome the attendance of members of your

> ~~s~taff'.

K 1 Sincerely,

Alicemarie H. Stotler

I~ ~ ~ ~ ~ ~ ~ ~ ~~ n=------ - -__
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
n ~~~CHAIR

CHAIR JAMES K. LOGAN

> PETER G. MillCCABE APPELLATE RULES
SECRETARY PAUL MANNES

: ~~~~~~~~~~~~~~~~~~~~~~~~BSANUPTCY RULES

PATRICK E. HIGGINBOTHAM

March 15, 1994 CML RULES

0. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.

Honorable Robert J. Dole EVIDENCE RULES

L Minority Leader, United States
Senate

Room S-230 Capitol Building
L Washington, D.C. 20510

Dear Senator Dole:

L I am requesting your assistance in opposing Senator Brown's
amendment (No. 1496) to S.4, the "National Competitiveness Act of
1993." Senator Brown's amendment would change certain parts of

i the amendments to Rule 11 of the Federal Rules of Civil Procedure,
which became effective on December 1, 1993. The Rule 11 amendments
were submitted to Congress in May 1993 only after extensive
scrutiny by the bench, bar, and public in accordance with the Rules

L Enabling Act.

Serious consideration of amendments to Rule 11 began about
four years ago. The rule had been the subject of thousands of
decisions and widespread criticism since it was substantially
amended in 1983. In an unusual step, the Advisory Committee on
Civil Rules issued a preliminary call for general comments on the

LJ operation and effect of the rule. It also requested the Federal
Judicial Center to conduct two extensive surveys on Rule 11.

L After reviewing the comments and studies, the committee
concluded that the widespread criticisms of the 1983 version of the

r Rule, though frequently exaggerated or premised on faulty
assumptions, were not without merit. There was support for the
following propositions:

* Rule 11, in conjunction with other rules, has tended to
impact plaintiffs more than defendants,

* it occasionally has created problems for a party which
seeks to assert novel legal contentions or which needs

L discovery to determine if the party's belief about the
facts can be supported with evidence,

r * it has too rarely been enforced through nonmonetaryL sanctions, with cost-shifting being the normative
practice,
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which supported that subsidy. sup- pointed out by Airbus and not making At the end of the bill add the following now
ported the GATT agreement. any money. The strategy with Airbus title:

I a~m also told that both McDonnell is market share. The strategy with TITLE -FEDERAL RULES OF criIL
Douglas and Boeing oppose bringing a Japanese Is market share. PROCEDURE
countervailing duty. I read from the We are not going to turn to that W- . RML II IMWERAL RULIC Or' CNIiL TRO.
Council on Competitiveness In June of strategy here in the United States and CSID4RL
last year. It stater. on page 36. and I am put in a SMIT and put In an Air-bus and p(a) IN OENERAL.-R~iI I1 of the FederalP ~~~~) n Rule~~~.Ws of Civil Procedure Is amended-just taking this up by ad'.ice of coun- start subsidizing. But we have to do (1) in) subeection (bX3) by striking out --or,
sel: something to boost the commercializa- if specifically so identified. ame likely to

"There has been Industry and government - tiOn of our technology. and that La have evidentiary support after a reasonable
consensus behind the pursuit of a negotiated what S. 4 is all about. opportunity for further investigation or dis-
solution to the trade-distorting effects of So there we are. We are back on'S. 4 covery" and Inserting "or awe well grounded
Airbus subsidies. There has however, been now. We have heard about the aero- 1, ft and
little consensus behind the aggressive use of space, and Lthere is one point of agreve- (A) In the fcirst setnc ystiin u
U.S. trade law to counter these subsidies. mn:telgtmc fapiooh A ntefrtsnec ysrkn uThe gap between the tough talk on Airbus 'nn.telgtmcyo hlspy may. subject to the conditions stated
and the lack of trade action againt It has at that supports industry. That Is the phi- below." and inserting In lieu the'reof "shall;
tie bee glazing. losophy we have in this particular bill. (3) in paragraph (2) by stulking out the

In December 1965 and In February 1W?7. We ought to assist with the research, tirst and second sentences and inserting In
-U.S. trade officials prepared section 301. cases definitely do that. That in the bare lieu thereof "A sanction Imposed for viola-L ~~against Airbus for Cabinet-level decision, minimum, and we have been doing tha tion Of this rule may consist of reasonable
Both times no decisive trade action was over the Yex-s. We have done it in Agr- s taoreysul ofteean voltioer e ipectses incre
taken. The 1965 decision even followed a culture~. That Is the, land grn col uareslt ofathre, iorLationderectioe ofy pen

7 ~~highly publicized Presidential speech, and leges.neThrydntutengorsandorerntoopaynpen
I ~~section 301 was supported. An Airbus subsidy lee.TedsigihdSntrkosalty into court or to a party."; andL ~~was singled out as a violation of trade agee agriculture better than any. And w'e at (C) In paragraph (2XA) by inserting before

monte. Countervail1ing duty investigations the land grant colleges conducted the the period ", although such sanctions may be
were also consi dered several times from lt78 research with ,Federal rants. We'ha awarded against a party's attorneys.
through 1992. and not one was initiated. A the experimental stations to put new (b) EFncrnv DATrL-The provisions ofL ~ ~~likely consequence of that incossec a e da otets.Te ehdtethis section shal take effect 31 day's afterthe weakening of the credibility of the U.S.'etnincnestocnutotec the date of the enactment of this Act.

trade policy. ' ~~~This Is exactly what we have ~now for M.BON r rsdn.IkoIn lieu of trade action, negotiated solu- ti ilhsbcm oehtcntios wresouht 'lh te ojetive of Urn- industly, and particularly small busi- ti ilhsbcm oehtcn
lrang the trade distortions associlated with ness Industry on the industrial side, on xtz'vesal tha Bt ston w ordst havem been
Airbus subsidies. the technology side, on the production ecagd ttIwn opym e

IThree factors block U.S. industry-govern- side. spects, to the distinguished work~ of the
mont consensus on trade action agis i- Teeporm r nutyIii-two Senators who are on the floor right
bus. One, the'desire of U.S. airlines for an- tive and la~rgely Industry fiownheditngiseccadmn h
loses to subsidize cheaper Airbus pout;with the National Academy of Engi: has brought this forward and the dis-
two, U.S. governmlent's linking of trd -neering conducting peer review'. We to tinguished Senator from Missouri, whoicy go'al to foreign policy prioritis tre buItithteydebraefhonhas worked so hard and long on thisconcern of U.S. and aircraft parts producers- &bu tI htvr eieaefsinbill.
lover jeopardizing relations with their Euro- and in a very modest way. I cannot find I cothtotofhe argn-
pean airline customers. I a business entity that opposes this. All Iey andw sincerely comftted to imnu

In 19178. Eastern Airlines strongly opposed of them have written In, all the dcoali- eYansicrl mmtdtorn
the Treaso~y DepartIent self-initiated CBD tions: National Association of Ma povn hecmettveesofti
case against Ailrbus. No action was taken. In facturers. the Competitive Technology country. I particularly appreciate the
1985 the, State Department blocked trade sac- Caionadalth OhesSo commuitmhent of the chairman of the
tion on the grounds that it twould damage hvag esuecommittee to. work toward that end.U S.-West Eiro rpean relations. pq~'icul 4Aly hawe can omovZe. fradIwnt While we May' havesr some disagree-
U-S..Frar.-h' ties. And 'in 1987 lebtonnell i ecnmv owrIwn omasL o h udn ee fti
Douglas opposed Section 3011 action out of yield to see if we can get some amend- mensasue I thve fnodoung level othispr
fear that retaliation by Airbus governments ments up and get some votes. mesrI aen outta
would cost It important~ European isirllne Mr. BROWN addressed the Chajx- POseN icr n ta i omt
customers. , ~ I The PRESIDING OFFICER. The Sen- ment is to maklng this Nation, much

Consequently, the actionl was dropped. ator from Colorado Is reonzd more competitive and to nimprving job
Government officials were unwilling to, take Mr. BROWN. Mr. P resident, I have opportunities for Americans.
trade measures opposred by, the, U.S. industry, heard the chairman. I respond. Mr.President, in that regard, I wantlackingi full Industry support an4 somretimes MrtrsdnoIriet eda offer an amendment to the Chamber
inte-ovrnment cnes.Trdpoiyamendment to the desk, but I ask thati hope will merit inclusionlin thewas n~~~~~~~~~~nanlmous consent that the pendin bill. It is one that I think deals with

I had a similar explerience, mr. Presi- amendfument be sett aside.peti
dent. with~ the automobile industry. I mnmn Th bPeSD G OFF a ICER Wthu tiventess. Included in fall of the Ifactors
will never forget the ex citemnent In the 'n P~tIG OFIE ihu that, go to, our' competitivenesp is the
early part of the year when we had the objection. itIuesOdre.tion of what has happened to ourL~~~~~~~~~~~~~~~~~~~~~M"E O K1three big auto compazres coming here, AKDETO. legal ystem and the potential for friy-

the hads f Geeral otdr. Fod. ad (Purpose: To amend rule 11 of the Federal ooulasi.
Chrysler'. T'hey were gIn toapr Rales Of civil Procedure) In that regad, there has recently
for the frt, time before 'the commit- Mr. BROWN. Mr. President, I send an been acnginterlsof Federalr~~~~~~~~~~~~~~~~~~~~~~~~~~aciben'h uetee. I heard a couplet of days before~ the amendment to the desk and ask for Its RulW of Civil, Procedure that, I believe
hesearin tfiat they Ibeddt oell~~daEcnieain as "a msjo6r'Impact on the potential
and suppor~ ad pIng' cae intiting The PRESIDING OFFICER. Thlecoptiensofts aonThe
a joining of hands. Iniitiga dump- clerk will report. Rlso ii rcdr eercnlKIng case., We know oye 2 eato-. Thbilclerk read as follows: amended.4 I know miany" Members are
land I ami just citing fo me rywth The Senator from Colorado DMr. BROWN] 'aiirwith the chang . For those

roun f~gr~s-hat ~e Jpanec ato- V~oe an amendment numbered 1496 h r pImgh uln eybif
mob&ie Indusry lost abu 3. ilon Mr. BROWN. Mr. President, I ask ly wht ha Iapnd
on overs"a saebt akhmeiwh unanimous, consent that reading of the T.Judicial Conference, of the Unit-

domestc markt the~maa t up ikth am'endment be dispensedwith. OdSaesrcmmendeid "to the SU-
111.1 billion in profits) ~The PRESIDING OFFICER. Without prz~ or htsm hne othe

So ther~ Is an as ult Do not, ask objection, it is so ordered. Fei.RusofCv Pcdrebe
about losig any moiyt,a as ha A ,been The Amendment is as follows: mae hi ~ioycm itehas

j..~~~~~0MN
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gutted as, the proposed revision 'sug- After 1963. rule 11 had teeth, and promote competitiveness from a point
gests. some lawyers who filed frivolous came that is going to make a real Impact be-j ~~~Mr. President.-let me repeat Justice were bitten by those teeth. The provi- cause litigation, psarticulsarly litigation
Scalia's comments, because I think It sion was unfortunately weakened last that is not legitimate, has economic
is very important. He refers to the feel- yea~r. No longer would sanctions be consequences that ame very negative.
ing of the district judg-es that dee.It mandatory. So I urge the adoption of this amend-Li ~~with rule 11 before it was revised: Worse. attorneys would no longer ment. and I yield the floor, Mr. Presi-The overwhelmning approval of the rule by have to certify that the case appeared dent.
the Federal district judges who dal~y grapple meritorious after reasonable investiga- Mr. BROWN addressed the Chair.
with the problem of litigation abuse is tion. Instead. Mr. President, an attor- The PRESIDnIG OFFICER. The Sen-
enougb to persuade mne &ht it should not be ney. without penalty, could file a casm ator from Colorado.
rutted as the proposed revision s45Cgets. without knowing that the case was Mr. BROWN. Mr. President. I want to

Mr. President, I have before me a va- meritorious. The attorney could file describe to the Chamber why it is this
riety of comments I would like to first and face no penalty if he or she is offered on this amendment. We re-
make, and I would like to go into the reasonably believed evidence might be ferred to that to some extent earlier.
details of the amendment that I have found to support the case afterward. It is my feeling, and I believe most
offered to the Senate for consideration. There would be no penalty under Senators~ will agree, that the millionsBut I see my colleague from Iowa here these circumnstances, even if no evi- of dolla~rs lost in frivolous litigation
on the floor, and I know he wishes to dence were ultimately found to support has an impact on the cost of goods and
make remarks with regard to this Pro- the frivolous claim. Moreover, no pen- services in this country and has a sig-
posed amendiment. alty could be imposed If the attorney nlficant impact on our potential comn-

I would like at this time to yield to agreed to dismiss the case. Evenmi.&eas- vees around tewrd hti
the distinguished Senator from Iowa penalty were offered, it would be mes wyItitivnks t the wmorld. ha tIs
for the purposes of debate only. ured by its deterrent effect upon oth-whItinItsImoattaths

The PRESMI!dhI OFFICER (Mr. enoupnteaorywhvi -amendment be addressed along with S.I FmnooLlD). The Senator from Iowa. lated the rule by the award of attor- But someone could, I think, fairlyMr. GRASSLEY. Mr. President, I ney's fees.reonbyaietesu: ythank the 'Senator from Color-ado for So these provisions soon turned rule andresnbyaseteIu:Wy
not only yielding, but I also thank him 11 into a hollow shell. If the rule is not offer It on this vehicle even though this
for his leadership In this area. He may soon changed, we will face an increase Is a ompetitiveniess bill?
have said this before I got to the floor, It frivolous cases in our Federal Well, the answer lies In part on how
but this was of some concern to us last courts. further adding to their burden. the changes were made last December
year as we reviewed within our Judici- This will cause our people and our to the Rules of Civil Procedure. The
ary Committee the work-of the courts economy to suffer wasted resources in procedures for the adoption of these
and finally the Supremne Court in time and money, without any benefit changes in the~ruiles are basically this:
changing the rules of civil procedure. to anyone and with the denial of jus- A recommendation comnes out of a corn-

So the Senator is not bringing up an tice to a lot of people, because frivo- xriittee., the1Supreme Court forward it
issue that Is new to the concern of our lous lawsuits In litigation benefit no to us. And then'It becomes effective un-
committee or the concern of this entire one. It will not be deterred or punished les Congestkssmeato;ta
body. And he has spelled out very well under the current rule 11. Is, the changes In rules become effec
the need for his amnendmeint'., But the It certainly makes no sense to bring tive automatically wi thout a~ny legisla-
amnendment also expresses,~ oversa long suit first and to determine that It is tive actipn ~unless wel act'ito overturn
period of time, the conce rn that some well grounded In fact later. Just think them.
of us have had on the Judiciary Coin- bow long anyone would put up with The problem Is this: We have had
mittee. for the disregard that there Is this rule for criminal litgation--that a ocinMIttee hearings In Judiciary, we
for rule 11. proseutor could bring criminal have had discussions, but we have not

So I rise in support, of the Brown charges first without any current belief had a bill referred out desaling with rule
amendment, and I do ~that because we that the law was broken and that the 11.
need to make sure that !Federal cou"t defendant violated it. That would be a in other 'words, this Chamber has not
are open to jall who,.hv legitimate regime that came right out Of Alice In had, an opportunity to go on record on
claims. That Is not th as nw e Wonderland, and of course there Is no rule II., I would not burden the Chai-,
cause there Is such a i aon of reason to Implement such A system, ber with this amendment, even though
cases coming, some wtotmrt, then, In civil litigation, either. I feel very strongly about' It and I
clogging our courts,, The Brown amendment will restore think It Is important to competitive-

it seem to me that at the same time effective sanctions to rule 11-that is ness, ifl thi's Chamber, had acted on rule
we are concerned that "the Federal all we are trying to do-as when rule 11 11 prior.' Ivwould not~ presume to move
courts ought to be open "to 'all legiti- worked. No lawyer who practices in to a vote on these Iters If the Chamber
mate claims, we also need to ensure, good faith nor any client of such a law- had'due' consideration and had consid-
that frivolous cases neither ocimpete yer would have any reason to fear the ered this and made their feelings clear.
for attention withii meritorious ones, changes that Senator BRowx is propos- But the reality is,, the Rules of Civil
nor that frivolous Federal litigation be Ing. Moreover, the Brown amendment Procedure are being changed without
used as a weapon, will not return rule 11 -to Its 1983 lan- this, body having a vfoice In that mat-

As Federal civil litigation has grown. guage In its entirety, Represented par- ter. wltbout~ thi boyhvng a chance
the number of frivolous Om"e has also ties themselves will not be able to be to vote ion, it. Tus, offering the amend-
grown- sanctioned, and other changes that en- ment gives the body, ,n opportunity to

Due to the general caseload Increase, sure the fairness of the rule will be voice their' ioncerns about It.
particularly in criminalicases, the time maintained. If the majorityrwants to encourage
that passes before civil litigants can Cases that are not known to have a frivolous, litigation or adopt these rules
receive justice has lengthened tremnen- basis in fact or law at the time they which encourage frvlu liiain

dously. Te rues o civl proedur hadare iledsboul notbe bough. Th tha, of roge. wrivll be up to eachon-
alwa~ys had provisions against frivolous Brown amendment will then fairly i's ator and theirow view of whiat is ap-
cases. But the original rule 11 was inef- quire that such case not be brought. ' ropriate~i But I would think It would
fective In preventing frivolons cases. I strongly support the amendment be a to have this kind, of
So to take care ofthtrolem, in 1963 and I request that my colleagues sup- change~i, basic nudaimentaL Rules
sanctions were made mandatory. port it. as well. It Is something that of Civil Prcoedureltake place In this

The provision finally became effeo- will impact very positively upon. our country, az§4~ot have the Senate of the
tive In deterring the fIling of cases that competiti~ve Position which the under- United States ey'eir~vii* the item or
had not been fully Investilgated. lying bill is attempting to do. It will vote on, It.,
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ths rule may consist of reasonable a~ttr- lng law. So if the attorney engages in But let me explain a little bit about

neys' fees and other expenses Incurred as5a frivolous arguments.-sad that Is what the procedure which happens reta~rding-

result of the violation. directives of a we are talking about here, a frivolous the Federal Rules of Civil Procedure.

L ~~noanmonetary nature. or an~ order to pa pen- a nent tha costs the other party which include rule 11.

alty into court or to a pat. money odeed--at least the attorney There has been controversy as to how

What oes t chngeIt fcuse Oflought to bear responsibility for that. courts ought to take care of Its rule-

the damage done to the innocent partty. Otherwise. there Is Do disincentive making authority, but the prevailing

L ~~~it drops any reference to paying only against every lawyer in every lawsuit point of view is that the judiciary has

part of the damage, and it shifts the frmfln rvlu tep or-teihrn oer to determine its

focus away from deterrence and back ves existing law. own rules. Congress felt It had a role.

to compensation for damage. It rase Mr. President. that Is the body of the so It adopted the Rules Enabling Act

the possibility of paying a penalty to a aedetTos ar furmlbywihheRes of Procedure would

party and to the court. It also pm'- -modest changes In the rules. It brings be changed by first having a committee

serves the possibility of using rule 11 peartially back to what it was appointed by the Judicial Conference

nonmonetary penalties. Does ~nybody before the commission made its rec- of the United States to study any pro-

thin if ou ae gulty f brutgig aommendation. It accepts those por- posed changes.

L. ~~frivolous action you ought not to have tnsothcmisonsromed- Afrtecmittee made its report

to oer thde? atorneysf feopes ofjc the tions that have some basis in logic, to the Judicial Conference, which is a

othersideI hoe if eopl objet to This issue Is fundamental. It is much body composed of judges from all levels

r ~~~this amnendmen~t they will address- that. more significant 'than simply some of the judiciary, the Judicial Con-

aomtendmestio ntis pretcertio of thle technical procedures under our Federal ference would study any proposals n

amesinedmenty ioe prettyrcleaor. Is r oule rules. ,~The question thatViS before the then make recommendations to the Su-

alesigne only for adeterencte ortdoryo Senate with this eamendxnent Is simply preme Court of the United States. Then

allo th cort t adres theattl'-this: Do we sanction frivolous actions, the Supreme Court of the United

neys' fees and other costs Imposed on or do we close our eyes and do away States would consider the issue and

the other party?
The fourth change that we thought with the ability to sanction'frivolous make recommendations to 'Congress.

was o eregius hat e hd toaddesslegal actions? Some may say. "Look. Under the Rules Enabling Act, Con-

it. snolvesreiau sliht mohdifction indthes the new rule still hasa some restrictions gress has 6 months to either adopt the

chanes poposd b theJudiial on-in it." That would not be an unfair recommendations, to modify them. or'

ference.she proposed adthJdingtisl lan- comment. But It' Is also Quite'clea to delete them.

gfe.rande Ine willoredaddIt g becase it i that the heart and the so'ul and the This particular rule 11 that came up

pretty brief. guts of rule 11 have been torn out of It'. was submitted to the Congress and the

(A) Monetary sanctions MAY niot be Award- It is also Quite clea that rule li's abil-, 6-month time period expired prior to
ed against a represented party for A violation ity to deter frivolous, actions has been Congress' taking any action, and so all

s~~bated. ~ ~ I I of the proposed Rules of Civil Proce-

of subdivision (bb2)) Ultimately, the Question we must an- dIure. Including rule 11. went into effect
What is subdivision (bX2)? Well, swro hs mnmnbIXhte2t nDcmer1 ekewtwr h

reads as follows: wrothsaedetiswetrItoDeebrIW knwowdte

71 Is~eprt ratony is n the Nation's interest to encourage end of the Congress last year that if

Li ~~claims. defenses, and other legal, contentions attony n ate obig frivolous aycagshdt emdte a

therein are warranted by existing or by a actions, to misstate the law, to allege to be made before December 1.

confrirolous argument for thbe extension. facts that they do not believe or do not If a Senator Is Interested in making a

mnodincation.' or reversal of existing law or know to be- true or have not Inves- change to a rule, he or she could intro-

establishment of new law. -ticated. It seems to this Senator that duace a bill, but no bill was introduced

L What does all this deal with? It deals It is Only reasonable to ask somebody proposing to change rule 11.

with the case- where the attorneys to investigate what they are going to During that 6-month period last year

__ ~~argue for an extension or modification allege in court. It seems to this Sen- in the House or In the Senate. If there

or reversal of existing law. In other ator that parties should know some of were reasons for change, a'bill, could

,words. someone brings an action know- the facts underlying what they charge have been Introduced in the House or

ing the law! hasl not been read that way in the pleadings. Itseems reasonable to the Senate.

in the 'past, arguing It should be read ask them to have some knowledge of it. in all fairness to Senator Baows. he

r" ~~that way aIn the future. It seems reasonable, to ask that frivo- said that he did not like rule 11. but he

The new, rule, 11 saysL that when you lous arguments not be made. never took the steps to Modify the pro-

L ~~bring that action, knowing the law does Ile question Is whether or not ~we Ad- posed changes. and now he is now be-

not support yolur position and you lose, dress the need for improved competi- litedly taking stepslon this particular

sanctoscannot be brought agislieesi hsNton by making sure bill, which is unrelated and not'ger-

you. we do not Cut; the rules that protect us mane to Senator HOiLLI4GS' technology

We do not, strike that section. Al- against frivolous aWSU~itS. bill.

though. Mr. President. I think it would Mr. President, I yield the floor., My colleague from Colorado raises is-

makel sense to strikes It. But we do The PRESMItNG OFFICER. Who sues ,about frivolous lawsuits and let

modify it slighltly. We leave In the part seeks recognition? me say that this has been 'considered

that does Dot allow sanctions against Mr. HOLLJINGS-Mr. President, I sug- by ,many concerped groups of ipeople.

the lcoinplaining ,party, but we do per- gest the absence of IL Quorum. The Brown amendment Is completely

mite sanctions againest the party's at- The PRESIDING OFFICER. The opposed by the 'civil rights~ community.

torrney. Our fourth change simply says: clerk will call the roll. Tb6 Brown amendment isi opposed by

"-*.ltbough 'such sanctions may be The assistant legislative clerk pro- the -Department of Justice. Six mnem-

awarded, against aprt's attorney." ceeded to call the roll. ber~s of the SuperemeCourt Iapprove rule

So we have rtane the limitation Mr. HEFLIN. Mr. President', I ask 11 that is now In effect. SenatoriBROWIs

onsntion againstth party whose unanimous consent that the order for Quoted from Justice Sca~lia 'a dissent.

attorey ties to rvee or extend the the Quorum call be rescinded. There are always going to be dissents

law, ut, nderour amenment, It T7he PRESIDEIO, OFFICER. Without over '~at the Supreme Court. but if you

woul' bepossbleto sanction the attor- objection. It Is so ordered. have a 6 to 3 vote inithe Supreme Court

ney.1 ~~~~~~~Mr. HEFLIN. Mr. President. tha~t of lthe United States, that is a~ pretty

What is thegaloc for that? A client amendment has no place on this bill. It goo4 voer.

does ~t kno!or unders~tand the law as obviously deals with a matter pertain- AsIj~ listened to the criticisms of the

th o~yrdes It Is! the lawyer who tng to the operation of courts. I do not new rule 11 from Senator BatOV6i and

makeithe rcon~endatiofl or decision know why it. Is even being brought Senator GLASSLEY.1' do not agree wit

toatep o rvseor extend exist- hero. . them. I have before m2e a imemorandum
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beyond some of the divisions of the last. Studies by NIST researchers have Blsame for the problems has been laid atfew days and try to focus on what this pointed the way to significant process- many doorsteps: sluggish domestic produc-bill does. Ing improvements adopted by This tivity growth, closed foreign markets. thea companydeteriorating U.S. education and trainingWe have had an extraordinary Technology, Inc., which isacopn system, poor mana~gement and misguidedamnount of debate in the U.S. Senate In Danvers, MA, the sole U.S. supplier government policies In areas ranging fromL ~~~about jobs and the economy. During of an experimental material. The NIST capital formation to product liability laws.the NAF`TA debate, there was a lot of a.ssistance can reduce by a hundredfold Some fear the United States Is too Pre-discussion on the floor about the prob- the number of defects in this material, occupied with national prestige technologylems of the American workplace. There making This more competitive and al. projects to worry about investing In the gfe-17 ~~are, as you know, major problems in lowing it to be a more secure employer nleric enabling technologies that are criticalthe American workplace. Raytheon of American workers, to the competitiveness or many industries.
Corp. In Massachusetts just announced I sincerely hope we can understand Others chage thau te ninovrthed cutae isb in-that it will have to lay off some 4,400 what is at stake here. We need tob comercializatriong onver uaurn t eedlflut obomore people over the course of the next able to commercialize ideas raster- commercialioation andmpanie.Unfacturngatech-couple of years-over 1,000 of them in better--and this bill permits Industry In turning over technology to its competi-Massachusetts itself, to make choices about how to do that. tort. America is turning over the keys toMost of the companies In the Country It is an Important bill for creating jobs economic growth and prosperity.

__ ~~are downsizing In one way or the other, and making this country more com- The American people and Its leaders haveThere are enormous numbers of Jobs petitive - . too readily assumed that preeminence inthat are moving to low-skill, low-wage I hope we can look a little harder at scilence automatically confers technological
countries. There have been a series of the ways in which S. 4 helps America doe and. Amrcomsmeraducs t at woerl.entarticles In the newspapers recently to be competitive and helps us to ore- suppor Amersieca assumed thadqatetgoveromenconetn on the fact that-notwith- ate jobs and move away from a par- vide for forecienceould be adequateI too pro-K ~ ~~standing the improvements In the tisanship that seerns to characterize so sectors, America took technology for grLnt-economy-there has not been an imn- much of what happens in Washington. ed. Today, the nation Is paying the price for -provement in wages In America. The PRESI~fl'G OFFICER. The Sen- that complacency.Americans are working longer, they ator from South Carolina. This report examines the U.S. position inare working harder, and they S.re tak- Mr. HOLLJNIGS. Madam President, critical technologies and the actions the na-Ing home less. In the 19WO's, most the distinguished Senator from Massa- tion must take to strengthen it.
Americans could look forwa~rd to a chusetts Is right on target. Teei 1 There Is anorKad MDomeSti n nentomajor increase in Income In the course- 7hrisabodomtcanineaioaof just a couple of years. Well, In the question that our dilemma was fore- * snu buttertcl eei eh198's.It ooktbeaveageAmeica 10seen by many over the pest 10 years, noloies driving economic growth and comn-year'si toackhiee averaneomegricant1 specifically the U.S. Council on Coin- petitivenessyears o achive in ncome rowthpetitiveness, headed up by John Young The U.S. Office or Science and Technologywhat it took only 2 years to achieve of Hewlett-Packard, George Fisher, Policy, the U.S. Depeartment of Commuerce:.back then. In 1989 and 1990. American then with Motorola and now Xodak, the U.S. Department of Defense. Japan's* workers lost in each year what It had and other business leaders, certainly a Ministry of International Trade and Indus-taken them those entire 10 years to nonpartisan group, which issued a doc- try, the European Community and many In-
AgericTati tzrepredcmetofteument entitled "Gaining New Ground, dlvidu~l Industry groups have all bompliedAmerican worker. echnology Priorites for America'ssimilar lists of critical technologies. ThisAnd it is that predicament that S. 4 Ftueholg PrckIorities foars americans project examined critical technologies fri-nseeks to address. Futur"bakIa192ysyas:gn the point of view or a cross section of U.S.S. 4 has received support from a wide itsy:Industry and confirmed the overlap of criti-K ~~~variety of technology businesses who The U.S. position in many critical tech- cal technologies that appears in these othernologies is slipping and. In aome cases, has studies. Given the broad consensus aboutrecognize that America has a competi- been lost altogether. Future trends are not critical technologies. it is time to move be-tiveness prctlem, and who know thereenorgn.YdMki lssadbinmpmetn
isndothialI policy orl thet smaernment I ask unanimous consent to print the Programs that will strengten U.S. techno-Inasting po~.licy oth Gven nt. entire document in the RECORD. logical leadership.raising deL~~blons. There being no objection, the mate- 2.TkWe U.S. position in many critical Itch-S.4is an effort to facilitate our abil- rilwsodrdt b rne nte nlogies it slipping and, in some came. has~~ - ~ ity to take products from the labora- RECORDwas forderedst beprntdinth n los alvoeur. iuture trends are not en-tory out into the workplace. It will RcoRusrolow:i'ng
help us avcid the situation we have GA.-"VO NrwGR0CND: Tzciciotory America pioneered such technologies asfaced in tOne past when Americans have MORME FOR AmERICA's FlrR numerically controlled machine tooir,. robot-developed technology-for the VCR. ZXct'F's sL-'UMARY ice, optoelectronice and integrated circuitsthe fax mnachine--only to see it devel- Throughout America's history, technology Only to lose leadership in them to foreignK ~ ~~oped and manufactured by the Japa- has been a major driver of economic growth. competitors. Moreover, in many criticalIt has carried the nation to victory in two technologies, ranging from leading-edge sci-nese. the Europeans. and others. world wars, created millions of jobs, spawned entiflc equipment to pwicsion' bearings,

The fact is this bill will help create entire new industries and opened the pros- trends are running against U.S. Industry. -jobs. pect of a brighter future. in many respects, (See lists on pages 7 to 11.) The erosion of the
Maybe this seems abstract to some, technology has been Amnerica's ultimate U.S. Position in critical technologies hasLet me cite a couple of examples of the comparative advantage. Because of our great helped to highlight an Important lessontangible results the prog rams of the technological strength, U.S. manufacturing about industrial competition in the late 2othNaIoa Institute o Technologyj and service Industries stood head and shoul- eti:aldinsecesnosufintt

produce. In Massachusetts, Teradyne, ders above other nations In world markets. sustain technological leadership. ScientificInc., Is now marketing a new soft~,'ate 'Ma comforting view Is under assault. As excellence also must be supplemented by aaresult of intense international competi- strong Position in critical technologies andpackage that was developed in c-onjunc- tion, America's technology edge has eroded by the ability to convert these technologiestion with NiST. That package allows In one Industry after another. The U.S.- bt mauflhfcturSd products, Processes andmanufacturers of analog and analog/ owned consumer electronics and factory au- service that can compete successfully In thedigital electronic components to actu- tomation industries have, been practically marketplace. Otherwise, America's jobs.
ally test the components of these de- eliminated by foreign' competition; the U.SS 5tanldsrd of living and national security willvices without compromising test accu- share Of the world machine tool market h.. be In jeopardy and, because technology Ls Ir-mey.. - ~~~~~~~slipped from about 50 percent to 10 percent' Creasingly driving new scientific advances,racy..~~~~~~~~~~~~~~~~~~~~~~~~~~~tassd*This is a technique -which would not and the U.S. merchant semiconductor Indus- so will Ainerica's fute lea In scence.try has shifted from dominance to a dIstant S. Foreign golverUnnents are systanaticairhave been developed. marketed, or pro- second In world markets. Even such Amer- PurlingleaIQJsdership ix critical technologies.duced withczt the NIST effort. And, ican success stories as chemicals, computers Governments in other major industrializedwithout NIST, Americans Would not be and aerospace have foreign competitors close countries have used R.&D Incentives, public-employed In this activity. on their heels. - .Private technology consortia, Infrastructure
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DIRECTOR CHIEF, RULES COMMITTEE

SUPPORT OFFICE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
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L

May 24, 1994

MEMORANDUM TO STANDING COMMITTEE

(,,PR SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

L

ADMINISTRATIVE ACTIONS

The Rules Committee Support Office was established by the Director in July
1992. The work of the office was previously performed by the Deputy Director and
attorneys from the agency assigned on a when needed basis. The following report
briefly outlines some of the major initiatives undertaken by the office to improve its
support function to the rules committees.

A. Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be
maintained at the Administrative Office of the United States Courts for a minimum
of two years and ... thereafter the records may be transferred to a Government Records
Center .... " Until 1992, all documents relating to the Federal Rules of Practice and
Procedure were archived with minimum indexing. Historical research of rules-related

L. issues was extremely cumbersome.

Beginning in late 1992, all rules-related records from 1935 through 1989 have
been entered on microfiche. Under a cooperative arrangement these records are
indexed and microfilmed by Congressional Information Service (CIS), a private
company located in Bethesda, Maryland. The index and microfilm are marketed, and
a copy is available in the library at the Administrative Office.

A TATOSRAL -
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Administrative Report
Page Three

B. Distribution of Proposed Rule Changes

We recently reviewed the office's procedures concerning the publication and
distribution of proposed amendments published for comment. We have found the
current procedures to be adequate, mainly because the proposed amendments are

r", published and widely disseminated by some of the major legal publishing firms, e.g.
Lo West Publishing. But we have noted areas for improvement.

The most recent distribution of proposed amendments for comment was mailed
L to all federal judges, the chiefjustice of the highest court of each state, members of the

American College of Trial Lawyers, many law school deans and professors, and other
interested parties who have requested over time to be on our mailing list.

L Additionally, notice of the publication was published in the Federal Register.

Our first area of improvement has been the identification of major legal
organizations for public comment distribution. Relying on the Directory of the
American Bar Association, we have located a list of -over sixty relevant ABA sections
and affiliated law associations. We have also contacted the American Association of

L Law Schools to inquire about purchasing mailing labels for all law school deans.
Additionally, we have obtained a mailing list of all State Bar Associations. All
organizations not otherwise included in our mailing list are being added to our
permanent list.

F We plan to add the names of approximately 200 individual lawyers and 100 law
professors to the mailing list every six months. The names will be chosen at random
from Martindale-Hubbell, the Directory of Law Teachers, and the National Association
of Criminal Defense Lawyers. Additional names will be selected every six months until
we achieve a total list containing about 2,500 names. These names will remain on a
temporary list. If any individual chosen in this manner does not comment on any
proposed amendments to the rules for three years their names will be stricken from
the list. Those commenting on a proposed amendment will be transferred to a
permanent list along with all legal organizations and associatioons.The temporary list
of names will be replenished apace maintaining 2,500 names at all times.

We are studying reformatting the title page of the publications containing
proposed amendments to the rules. Some subtle changes were made to it last year.
Other changes intended to clarify and highlight the request of the committees for
public comment are actively being considered.

C. Tracking Rule Amendments

L At the January 1994, a draft time chart was prepared and distributed to the
members to keep trackof which rules are under consideration for amendment, and
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CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544

L ASSOCIATE DIRECTOR May 24, 1994

MEMORANDUM TO STANDING COMMITTEE

L ~SUBJECT: FACSIMILE FILING STANDARDS

At its September 1993 session, the Judicial Conference took the following action:

The Judicial Conference referred to the Committee on Rules of Practice
and Procedure, in coordination with the Committees on Automation and
Technology and Court Administration and Case Management, for a
report to the September 1994 Conference, the question of whether, and

7 ~~~~under what technical guidelines, filing by facsimile on a routine basis
L ~~~~should be permitted.

The Standing Committee reported to the Judicial Conference in March 1994 in
an informational item that it unanimously concluded that facsimile filing should not
be permitted on a routine basis. The committee agreed, however, that facsimile filing

K ~~should be permitted on a non-routine basis to reflect actual practices in the courts.
It revised the latest draft of the filing standards to facilitate such an approach.

The conclusions of the committee and the revise'd flaing standards were
transmitted to the Committees on Automation and Technology and Court
Administration and Case Management. On March 22, 1994, the chair of the Court

1. ~~Administration Committee responded'and raised several concerns with the revised,
limited standards. (See attached letter from the Secretary to chairs of both
committees, Judge Williams 'response, and also an earlier survey of courts on facsimile
filing.) The Automation Committee is meeting on June 16-17, while the Court
Administration Committee is meeting on June 20-2 1.

The agendas of both committee meetings include consideration of the facsimile
filing standards issue. A report on the actions taken by the committees will be given
at the meeting.

L

John K. Rabiej

Attachments
L

,.,~~~~ ~ TADITO FSRICE TO THE OFRA THIEAR



L COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

JUDICL4L CONFERENCE of the UNITED STATES m

Honorable Ann C Wlliams
Chair

March 22, 1994

L Honorable Alicemarie H. Stotler
United States District Court
Post Office Box 12339
Santa Ana, California 92712

Dear Judge Stotler:

Thank you for forwarding the draft of "Standards for Facsimile Transmission."
I appreciate the opportunity to comment on the changes proposed by the Standing
Committee on Rules of Practice and Procedure.

In consideration of the comments and proposals of the Standing Committee on
Rules of Practice and Procedure, the Committee on Court Administration and Case
Management will revisit whether or not to continue to support the routine filing of
papers by facsimile transmission as a local option, at our next Committee meeting in
June. I anticipate that, given the concerns of your Committee as well as the
Committee on Automation and Technology, this Committee may well withdraw its

16-1 recommendation regarding routine filing by facsimile transmission.

At the same time, I must express some concern related to the proposed
guidelines. The purpose of the proposed guidelines for filing by facsimile, as presented
by the Committee on Court Administration and Case Management, was to provide
guidance to those courts which elected to enact local rules to allow for the acceptance
of filings by facsimile transmission on a routine basis. Thus, the guidelines were
designed specifically to apply to a more expansive policy on the acceptance of papers
than presently is authorized under Judicial Conference policy.' Indeed, if these
restrictive guidelines were to apply to current policy, they would greatly increase any
burdens on the clerks of court. It is important to maintain maximum flexibility for
emergency situations, especially for the appellate courts and for last minute filings in
death penalty cases. Although the guidelines clearly would serve a purpose if routine
facsimile transmission were allowed, our Committee does not want these restrictions to
hamper the clerks' ability to accept emergency filings.

Currently, the Judicial Conference allows the acceptance of papers transmitted
L by facsimile transmission in narrow circumstances: (a) in compelling circumstances or

(b) under a practice which was established prior to May 1, 1991.

L



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

L JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

X ALICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEES

CHAIR 
JAMES K. LOGAN

APPELLATE RULES

PETER G. McCABE

SECRETARY 
PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

February 9, 1994 D. LOWELL JENSEN
CRIMINAL RULES

L 
RALPH K. WINTER, JR.

EVIDENCE RULES

Honorable Ann C. Williams
Chair, Committee on Court Administration

and Case Management
United States Courthouse

7 219 South Dearborn Street

4 L Chicago, Illinois 60604

Honorable Rya W. Zobel
Chair, Committee on

Automation and Technology
John W. McCormack Post Office and

Courthouse, Room 1802
90 Devonshire Street
Boston, Massachusetts 02109

Lu Dear Judges Williams and Zobel:

On behalf of the Committee on Rules 
of Practice and

Procedure, I am sending to you the enclosed 
draft of "Standards

for Facsimile Transmission." The standards were reviewed and

revised by the five advisory rules committees 
and were discussed

at length and approved by the Standing Committee at its January

I L meeting. I am also sending to you a two-page excerpt 
of an

informational item in the Committee's report 
to the Judicial

Conference explaining its views on 
fax filing.

Please call me at (202) 273-1800 if you have any questions

on these materials.

L Sincerely,

Peter G. McCabe

L Secretary

Enclosures
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Fax Filing
Rules
January 1994

III. Technical Requirements:

For purposes of these standards, in order for courts to

receive by facsimile the following technical requirements must

be met.'

L' (1) Facsimile Machine Standards:

(a) A facsimile machine must be able to send or
receive -a facsimile- transmission using the
international standards for scanning, coding, and
transmission established for Group 3 machines by
the Consultative Committee of International
Telegraphy and Telephone of the International
Telecommunications Union (CCITT), in regular
resolution.

L
(b) The receiving unit must produce a permanent image

7 on plain paper. Thermal and chemical images are

L not allowed.

(2) Additional Facsimile Standards for Senders:

(a) Each sender must satisfyor exceed the following
equipment standards:

(i) CCITT Compatibility - Group 32

(ii) Model Speed - 9600-2400 bps (bits per second)

L with automatic stepdown; and

(iii) Image Resolution - standard 203 x 98.

The Administrative Office will monitor technological
advances and will recommend modifications to these standards
when necessary.

T 2 Group 3 fax machines are currently the most common,
7 accounting for 97% of the devices on the market. Group 3
L compatibility is mandatory for public applications at the present

time. Group 3 fax can utilize the public telephone network (voice
grade lines) and does not require special data lines. Group 3 fax
devices transmit at under 1 minute per page, may have laser
printing capability, and use various standard data compression
techniques to increase transmission speed.

I



Fax Filing
Rules

r- January 1994

V. Fax Filing. The procedures and requirements imposed upon
facsimile filings should be in rules readily available to

parties and their attorneys. Because current fax

transmissions are relatively slow and produce less than
desirable images, transmissions directly to the clerk should

be permitted only in emergencies or by permission of the

V court. Also, because electronic transmission is evolving and

fax appears to be an interim technology to be replaced

eventually by more sophisticated systems, difficult-to-change
national rules seem undesirable. Nevertheless, uniformity is

desirable since fax filing is most likely from remote
locations and across jurisdictional boundaries. For these

reasons uniform local rules in the following form are

suggested as appropriate for both district and circuit courts:

MODEL LOCAL RULES

Loc. R.( ).l Facsimile Filing. The court will accept for filing

a single copy of a paper transmitted directly to the clerk by

facsimile (fax) if authorized by the court in a particular case or

L by the clerk in an emergency or other appropriate circumstance.
The fax transmission must comply with the Judicial Conference

Standards For Facsimile Transmission, which (are attached or can be

obtained from the clerk's office on request).

Loc. R.( ).2 When Filing is Complete. Mere fax transmission

does not constitute filing. The paper actually must be received by

the clerk. Filing is accomplished as of the time the sending
machine completes transmission if the fax is directly to the clerk

and is printed out in the clerk's office from the same
transmission.

Loc. R.( ).3 Signature. The image of an original signature on

a fax paper is an original signature for filing purposes.

Loc. R.( ).4 Cover Sheet. A paper faxed directly to the clerk

must have a fax cover sheet (in addition to any other cover

required by the rules) showing the following:

a. the name of the case and the case number, if known;
b. the title of the document or documents being faxed;
c. the sender's name, address, telephone number and fax

number;
L d. the number of pages, including the cover sheet, being

faxed;
e. the date and time faxed; and
f. whether acknowledgment of receipt is requested.

L This cover sheet does not count against page limitations otherwise
applicable to the document.



Agenda F-19
Rules
March 1994

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Tucson, Arizona, on January 12-14, 1994. All members of the

Committee attended the meeting, except Judge George C. Pratt and

Alan C. Sundberg, Esquire. The immediate past chair, Judge Robert

E. Keeton, and former member, Professor Charles Alan Wright, also

attended. Representing the advisory committees were: Judge James

K. Logan, Chair, and Professor Carol Ann Mooney, Reporter, of the

Advisory Committee on Appellate Rules; Judge Paul Mannes, Chair,

and Professor Alan N. Resnick, Reporter, of the Advisory Committee

on Bankruptcy Rules; Judge Patrick E. Higginbotham, Chair, and Dean

Edward H. Cooper, Reporter, of the Advisory Committee on Civil

Rules; Judge D. Lowell Jensen, Chair, and Professor David A.

Schlueter, Reporter, of the Advisory Committee on Criminal Rules;

and Dean Margaret A. Berger, Reporter, of the Advisory Committee on

Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.



Committee on Bankruptcy Rules has continued to oppose unanimously

the application of the facsimile guidelines to bankruptcy

proceedings for a variety of reasons, particularly the practical

consequences on bankruptcy clerks' offices and its outmoded

L technology. The Advisory Committees on Criminal and Evidence Rules

expressed no objections to the facsimile guidelines.

Your Committee considered at length views of the various

committees on and the several versions of the guidelines, and it

concluded unanimously that facsimile filing should not be permitted

on a routine basis. Among the principal problems with routine

facsimile filing are the following: (1) the procedures would impose

great burdens on clerks' offices; (2) the technical equipment

requirements would not be honored by those members of the bar who

have obsolete equipment, and it would be difficult to police

compliance effectively; and (3) the guidelines may create a trap

for members of the bar who rely on last minute filings but are

frustrated because others are using the same transmission line.

7 Your Committee, however, agreed that facsimile filing should

be permitted on a non-routine and locally approved basis to reflect

actual practices in the courts. Accordingly, it revised the latest

draft of the facsimile filing guidelines to facilitate such an

approach, and it will furnish the Committees on Automation and

Technology and Court Administration and Case Management with copies

for their consideration. A report on the results of the

coordinated effort will be given to the Conference at its September

1994 session.

5

L
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February 16, 1994

MEMORANDUM TO JUDGE ALICEMARIE H. STOTLER

SUBJECT: Survey of Courts Regarding Facsimile Transmissions

For your information, I am sending to you the results of a
February 1993 survey of courts regarding the earlier draft of the
"facsimile filing guidelines." The majority of courts strongly

L objected to the guidelines. Most of the other courts did not
endorse the routine use of fax, but believed that courts should
have the authority to use it in their discretion.

LI The survey supports the committee's recommendation opposing
the routine use of facsimile transmissions for filing and may be
helpful in your future contacts with the Committees on Court
Administration and Case Management and Automation and Technology.

K Z S d-;
John K. Rabiej

Attachment

cc: Honorable James K. Logan
Honorable Patrick E. Higginbotham
Professor Carol Ann Mooney
Dean Edward H. Cooper

L

L

A TRADITION OF SERVICE TO TH-E FEDERAL JUDICIARY

L 2'
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DEPzrr DOIRCTOR WASHNGTON, D.C 20544 poUCY FoRmLATON OFFICE

April 22, 1993

MEMORANDUM TO THE SUBCOMMITTEE ON FILING BY FACSIMILE

SUBJECT: Filing by Facsimile Transmission Survey Results

L As requested by Judge Britt in his memorandum of March 30,

1993, I have correlated and analyzed the responses to the survey

of all clerks on proposed guidelines for filing by facsimile.

L A. IN'TERPRETIVE 8MWRY OP RESPONSES

r 1. Response to Survey

The proposed guidelines for filing by facsimile were sent
with a memorandum dated February 1, 1993, to all clerks of the

L appellate, district, and bankruptcy courts. The memorandum
requested comments and observations from the clerks so that the
Committee on Automation and Technology could determine their
reaction to the guidelines.

As shown. in Table I, responses to the survey came from 48
2 courts. In addition to these courts, two groups comprised of
L clerks responded:

the District Court ABLE I: NUMBER OF COURTS RESPONDING TO SURVEY.

Clerks' Advisory
Committee and the xOTAL NUMBER PERCENT
National Conference cOUR COURTS RESPONSES RESPONDING

of Bankruptcy Clerks.
Appellate 13 5 38%

L. District 94 25 27%
Bankruptcy 9 8 20%

Many of these TOTAL 197 48 24%

replies consolidated
the views of more
than one individual,
however, and a few judges or staff from the clerk's office also

L wrote letters. Two clerks responded more than once, and at least
one clerk wrote a response for more than one court. For the
purposes of this analysis each court was treated as one unit
regardless of the number of individual replies, as there was noL significant divergence of opinion within court units.

- TRADMON OFSERVCETOTHE-FEDERALJUDICLARY -
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Filing by Facsimile Survey Results 3.

L

B. COXMXMES ON PROPOSED GUIDELINES

Many of the respondents believe that while filing by
facsimile will be inevitable in the future, the Judiciary is not
yet ready to accept such filings on a large scale. At least four
courts readily support the guidelines. Regardless of whether new
guidelines are adopted, many courts stated their preference that
facsimile transmission remain the exception and not the rule. Two
courts inquired whether they would be "grandfathered" should new
guidelines be adopted. Several other recurring themes appeared:

Resource requirements (personnel and equipment) were cited
as the most frequent concern and negative aspect of
accepting filings by facsimile:

C * An overwhelming majority of all the courts responding
(including those generally in favor) expressed deep

L concern about the staff required to accept filings by
facsimile on a routine basis, especially with the

71 limited staffing allocations provided this year and
L anticipated in the coming years. Most noted it would

be an administrative burden to accept and process
filings and collect fees.

i * An equal majority of courts said they could not pay for
additional facsimile equipment and supplies given lower
budgets. Two courts specifically said accepting

L facsimile filings would take facsimile equipment from
its original administrative purpose.

L Many respondents posed questions and problems associated
with the proposed fees and their collection:

* Eight courts expressed apprehension over accepting fees
_ after documents are filed or stated that any document

which requires a fee should not be accepted by fax.

X * At least five courts noted fees would not adequately
compensate for personnel and other resources required
to process facsimile filings or proposed fees be used
to reimburse the courts for the resources used in
accepting filings by facsimile.

t * Staffing and administrative concerns with respect to
L fee collection were cited by more than a dozen courts.

[I~ Court components, although sharing many similar concerns,
L reacted differently to portions of the proposed guidelines:

L.
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Filing by Facsimile Survey Results

[
Subcommittee Members:

Honorable W. Earl Britt
Honorable Lee M. Jackwig
Honorable John P. Moore

cc: Honorable Rya W. Zobel (w/o attachments)
L. Roy L. Carter

Kathryn C. Hogan
Robert Lowney

F Karen X. Siegel (w/o attachments)

L
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE ArndeC o 5A
OF THE allh9ih 3

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

L DATE: May 27, 1994

LJ The Advisory Committee on Appellate Rules submits the following items
to the Standing Committee on Rules:

I. Action Items
A. Proposed amendments to Federal Rules of Appellate Procedure

4(a)(4), 8, 10, 47, and 49, approved by the Advisory Committee on
Appellate Rules at its April 25 and 26 meeting., The Advisory
Committee requests that the Standing Committee approve these
amended rules and forward them to the Judicial Conference.

The proposed amendments were published in November 1993. A
public hearing was scheduled for March 14, 1994 in Denver,
Colorado, but was rescheduled for April 25. None of the testimony
dealt with any of the rules that the Advisory Committee requests be
sent to the Judicial Conference. The Advisory Committee has
reviewed the written comments and, in some instances, altered the
proposed amendments in light of the comments.
*-Part A(1) of this Report summarizes the proposed amendments.
*Part A(2) includes the text of the amended rules.
-Part A(3) is the GAP Report, indicating the changes that have

L occurred since publication.
*Part A(4) summarizes the comments.

L

L



M. Minutes

Part Im of the report is draft minutes of the Advisory Committee Meeting
held April 25 and 26 in Denver, Colorado. The minutes have not yet been
approved by the Advisory Committee.

cc with enclosures: Members of the Advisory Committee on Appellate Rules

L
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Advisory Committee on Appellate Rules
Part I. A (1), Summary - Rules for Judicial Conference

suspend the 10-day period for ordering a transcript if a timely
postjudgment motion is made and a notice of appeal is suspended under
Rule 4(a)(4).

4. Amendments to Rule 47 are proposed. These amendments, and the
proposed Rule 49, are the result of collaborative efforts by the chairs and
reporters of the various advisory committees. The amendments to Rule 47
require that local rules be consistent not only with the national rules but
also with Acts of Congress and that local rules be numbered according to a
uniform numbering system. The amendments further require that all
general directions regarding practice before the court be in local rules
rather than internal operating procedures or standing orders. The
' mendments also state that a nonwillful violation of a local rule imposing a
requirement of form may not be sanctioned in any way that will cause the
Party to lose rights. The amendments further allow a court to regulate
practice in a particular case in a variety of ways so long as any such orders
are consistent with federal law.

5. Proposed Rule 49 allows the Judicial Conference to make technical
amendments to the rules without the need for Supreme Court or
Congressional review of the amendments.

5

L



Advisory Committee on Appellate Rules
Parit I. A (2), Text - Rules for Judicial Conference

r 19 ef-the entry of the order disposing of the last such motion outstanding. Appellate

U 20 review of an order disposing of any of the above motions requires the party, in

L 21 compliance with Appellate Rule 3(c), to amend a previously filed notice of appeal.

22 A party intending to challenge an alteration or amendment of the judgment Shan

23 must file an a notice, or amended notice, of appeal within the time prescribed by this

24 Rule 4 measured from the entry of the order disposing of the last such motion

25 outstanding. No additional fees will be required for filing an amended notice.

Committee Note

Fed. R. Civ. P. 50, 52, and 59 were previously inconsistent with respect to
L whether certain postjudgment motions had to be filed or merely served no later than

10 days after entry of judgment. As a consequence Rule 4(a)(4) spoke of making or
serving such motions rather than filing them. Civil Rules 50, 52, and 59, are being
revised to require filing before the end of the 10-day period. As a consequence, this
rule is being amended to provide that "filing" must occur within the 10 day period in
order to affect the finality of the judgment and extend the period for filing a notice
of appeal.

The Civil Rules require the filing of postjudgment motions "no later than 10
days after entry of judgment" - rather than "within" 10 days -- to include
postjudgment motions that are filed before actual entry of the judgment by the clerk.
This rule is amended, therefore, to use the same terminology.

The rule is further amended to clarify the fact that a party who wants to
obtain review of an alteration or amendment of a judgment must file a notice of
appeal or amend a previously filed notice to indicate intent to appeal from the
altered judgment.

7
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Advisory Committee on Appellate Rules
Part I. A (2), Text - Rules for Judicial Conference

Rule 10. The Record on Appeal

K 1 (a) Composition of the Record on Appeal.-- The record on appeal consists of

2 the he original papers and exhibits filed in the district court, the transcript of

3 proceedings, if any, and a certified copy of the docket entries prepared by the clerk

4 of the district courts shall cntitute the record on appeal in all eases.

5 (b) The Transcript of Proceedings; Duty of ppeilant to Order; Notice to Appellee

r 6 if Partial Transcript is Ordered.

7 (1) Within 10 days after filing the notice of appeal or entry of an order

K1 8 disposing of the last timely motion outstanding of a type specified in Rule 4(a)(4).

9 whichever is later. the appellant SW& must order from the reporter a transcript of

10 such parts of the proceedings not already on file as the appellant deems necessary,

11 subject to local rules of the courts of appeals. The order s&he must be in writing and

E 12 within the same period a copy shall _mus be filed with the clerk of the district court.

13 If funding is to come from the United States under the Criminal Justice Act, the

14 order shal must so state. If no such parts of the proceedings are to be ordered,

71 5 within the same period the appellant shall must file a certificate to that effect.

Committee Note

Paragraph (b)(1). The amendment conforms this rule to amendments being
made in Rule 4(a)(4). The amendments to Rule 4(a)(4) provide that certain
postjudgment motions have the effect of suspending a filed notice of appeal until the
disposition of the last of such motions. The purpose of this amendment is to suspend

9



Advisory Committee on Appellate Rules
Part I. A (2), Text - Rules for Judicial Conference

Rule 47. Rules by of a Courts of Appeals

1 X4 Local Rides,

2 (1) Each court of appeals byNete of acting ya majority of he

3 eifuit its judges in regular active service may. after giving

4 appropriate public notice and opportunity for comment frem

5 tme to tme ake and amend rules governing its practice._4
L

6

L 8 _tpl 44Ziipred4q' A local rule

9 must be not-inconsistent with - but not duplicative of --Acts of

10 ConQgrieand these rules adopted under 28 U.S.C. * 2072 and

LI 11 must conform to any uniform numbering system prescribed by

L 12 the1 Judicial Conference of the United States. The clerk of each

13 court of appeals must send the Administrative Office of the

r 14 United States Courts a copy of each local rule and internal

L 15 operating procedure when it is promulgated or amended. In-all

16 cases not provided frf by rule, the couts of Vapeals may

17 regulate their practice in any manner not inconsistent with these

18 rules. Copies of al rules made by a court of appeals shall upon
L.

19 their promulgation be furished to the Adminfistratfive Office of

L 20 the United States Courts.

11
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Advisory Committee on Appellate Rules
Part I. A (2), Text - Rules for Judicial Conference

23 Subdivision (b). This rule provides flexibility to the court in regulating
24 practice _w wen there is no controlling law. Specifically, it permits
25 the court to regulate practice in any manner consistent with Acts of Congress, with
26 rules adopted under 28 U.S.C. 1 2072, and with the circuit's local rules.
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Advisory Committee on Appellate Rules
Part L. A (3)- GAP Report

GAP REPORT
CHANGES MADE AFTER PUBLICATION

Li 1. There were no comments on the proposed amendment of Rule 4(a)(4),
and no changes have been made.

2. There were no comments on the proposed amendment of Rule 8, and no
changes have been made.

3. There was one comment on the proposed amendment of Rule 10, but it
resulted in no change in the proposed amendment

K The purpose of the amendment is to suspend the 10-day period for
ordering a transcript if a timely postjudgment motion is made that suspends
a filed notice of appeal under Rule 4(a)(4). The commentator suggested
that counsel be required to notify the court reporter when there is no need
to proceed with preparation of the transcript because the appeal is
suspended or dismissed pending disposition of the postjudgment motion.
The Advisory Committee did not add such a requirement, believing that
the party bearing the cost of production of the transcript will inform the
court reporter.

4. There were three comments on the proposed amendment of Rule 47 and
LI the Advisory Committee recommends several changes in Rule 47. The

changes on pages 11 and 12 are indicated by the shading.

Le a. At its February meeting, the Advisory Committee on Bankruptcy
Rules recommended a charige in that part of the rule dealing with

r sanctions for violation of a local rule imposing a requirement of
Ls form. The published rule said that no sanction that would cause a

party to lose rights should be imposed for a "negligent" failure to
comply with such a local rnle. The Bankruptcy Committee
recommended that "negligent" be changed to "nonwillful."
The Advisory Committee on Appellate Rules recommends an
identical change found at line 23 of the amended rule.

b. Two of the commentators expressed concern about that in some
circuits 'internal operating procedures' (I.O.P.'s) are used like local
rules and directly affect a party's dealings with the court.

15
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Advisory Committee on Appellate Rules
Part I. A (3) - GAP Report

published rule states that a court may not sanction failure to comply

L with a non-rule requirement "unless the alleged violator has beenfurnished in the particular case with actual notice of the
requirement." That limitation applies to regulation by standing
order or some other similar means.

If, as recommended by the Advisory Committee, a sentence is added
to rule (a) requiring that all general directions regarding practice
must be in rules, there is no need for the sanctions limitation in (b).
The only type of non-rule regulation permitted would be by order inV ~ - a particular case, in which instance there is actual notice. So, the
Advisory Committee recommends deletion of the sanctions
r limnitation and amendment of the first sentence, lines 24 through 26,
to make it clear that it is referring to orders in individual cases.

d. The Committee Notes have been altered to conform to the changes
recommended above. The altered portion of the comments are
shaded for easy identification.
In addition to the conforming changes, the Advisory Committee
voted to add a new sentence to the Notes. The sentence states, "It
is the intent of this rule that a local rule may not bar any practice
that these rules explicitly or implicitly permit." It may be found at
lines 3 through 5 of the Committee Note.

5. The only comment on Rule 49 was that the delegation of authority to the
Judicial Conference to make technical amendments might be better made
by amending the Rules Enabling Act. The Advisory Committee has made
no changes in the proposed Rule 49.

LF
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Advisory Committee on Appellate Rules
Part I. A (4), Public Comments

7 LIST OF COMMENTATORS
SUMMARY OF THEIR INDIVIDUAL COMMENTS

1. Rule 4(a)(4)
none

L 2. Rule 8
none

3. Rule 10
There was one commentator

Honorable J. Clifford Wallace
Chief Judge, United States Court of Appeals
United States Courthouse
San Diego, California 92101-8918

Chief Judge Wallace suggests that counsel be required to notify the court
reporter when there is no need to proceed with preparation of the
transcript if the appeal is suspended or dismissed pending disposition of theL postjudgment motion.

4. Rule 47
There were three commentators

a. Philip A. Lacovara, EsquireB Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1882

Mr. Lacovara has three comments:
L He notes that paragraph (a)(1) requires that circuit "rules" and

'local rules" must conform to federal law. The third sentence of the
paragraph requires the clerk of a court of appeals to send the
Administrative Office a copy not only of each "local rule" but also of

L each "internal operating procedure." Mr. Lacovara suggests that the
rule should require that internal operating procedures, as well as
local rules, be consistent with federal law.

ii. Because in some circuits "internal operating procedures" directly
affect the parties' dealings with the court, paragraph (a)(2) and

19
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Advisory Committee on Appellate Rules
Part I. A (4), Public Comments

5. Rule 49
There was one commentator

Alan B. Morrison, Esquire
Public Citizen Litigation Group
Suite 799
2000 P Street, N.W.
Washington, D.C. 20046

Public Citizen does not oppose giving the Judicial Conference the power to
make technical amendments to the rules without the need to go through
the Supreme Court and Congress. Public Citizen questions, however,
whether such delegation to the Judicial Conference is authorized by the
Rules Enabling Act. To avoid a controversy, Public Citizen suggests that
the Supreme Court ask Congress to amend the Rules Enabling Act to
authorize this limited type of amendment. Public Citizen further urges that
Congress require the Judicial Conference to provide notice and opportunity
for comment before making even technical changes. That requirement
would help assure that the technical changes are appropriate and clear and
that changes that are not technical are not inappropriately made under the
delegation.

21



Adviry Committee on Appellate Rules

7 Part I. B (1), Summary - Rules for Publication

L SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE PUBLISHED FOR COMMENT

Amendments to Rule 21 governing petitions for mandamus are proposed.
The rule is amended so that the trial judge is not named in the petition
and is not treated as a respondent. The judge is permitted to appear to
oppose issuance of the writ only if the court of appeals orders the judge to
do so. The proposed amendments also permit a court of appeals to invite
an amicus curiae to respond to the petition.

2. The proposed amendments to Rule 25 provide that in order to file a brief
or appendix using the mailbox rule, the brief or appendix must be mailed
by first-class mail or delivered to an "equally reliable commercial carrier."

L The amendments also require a certificate stating that the document was
mailed or delivered to the carrier on or before the last day for filing.
Subdivision (c) is also amended to permit service on other parties by an
"equally reliable commercial carrier." Amended subdivision (c) further
provides that whenever feasible, service on other parties shall be by a
manner at least as expeditious as the manner of filing.

L \

3. The proposed amendment to Rule 26 makes the three day extension for
responding to a document served by mail also applicable when the
document is served by an "equally reliable commercial carrier."

4. Rule 27, governing motions, is entirely rewritten. The amendments require
L that any legal argument necessary to support the motion must be contained

in the motion; no separate brief is permitted. The amendments also make
C it clear that a reply to a response may be filed. A motion or a response to
L a motion must not exceed 20 pages and a reply to a response may not

exceed 10 pages. The form requirements are moved from Rule 32(b) to
subdivision (d) of this rule. Subdivision (e) makes it clear that a motion

L will be decided without oral argument unless the court orders otherwise.

K 5. Rule 28 is amended to delete the page limitations for a brief. The length
limitations have been moved to Rule 32. Rule 32 deals generally with the
form and format for a brief.

6. Rule 32 is amended in several significant ways. The rule permits a brief to
be produced using either a monospaced typeface or a proportionately
spaced typeface, although the rule expresses a preference for the latter.
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Rule 21. Writs of Mandamus and Prohibition, Directed to a Judgc or Judges and

Other Extraordinary Writs

1 (a) Mandfnw or pmohite to a jigc or judges; pMcti% fopr twvi;

7 2 c , fdkg. Mandamus or Prohibition to a Couw: Petiton.

L 3 Fil. Seryce. and Dlocketj

4 (1j Applietien f -r a writ of mandamus or of prohibition direted

L 5 to a judge or judges shall bc made by filing A pary

6 petitioning for a writ of mandamus or prohlibition directed to

7 a court must file a petition therefo with the clerk of the

L. 8 court of appeals with proof of service on the rcsponden

9 udge or judges and on all parties to the aetien pnceeding in

10 the trial court. All parties to the proceeding in the trial court

11 other than the petitioner are respondents for all purposes.

12 (2) The petition Ahag containa a steniaet of th fa > neess

13 to an understamding of the issues presented by thc

14 appliatin; a stmement of the issues pr-_sentd and of the

7 15 relief sought; a statwecet of thc rcosons why thc writ should

16

17 The petition must:

L 18 fAj be titled In re [name of petitionet]

19
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41 End all parties by letter, but the petitien shall not thereby be tWlen

42 as admied.

43 X The court m deny the petition without an answer.

44 Otherwise. it must order the respondent. if any. to answer

45 within a fixed time.

46 . The court of appal za order the trial court judge to

47 respond or may invite an amicus curiae to do so.

48 .(i The clerk must serve the order to respond on all persons

49 directed to respond.

50 X4) Two or more respondents may answer jointly.

51 f. If briefs or oral argument are required Fthe clerk shag must

52 advise the parties, and when appropriate the trial court judge

53 or amicus curiae. of the dates on which briefs arc to be filed,

K 54 if briefs are required, and of the date of oral argument.

55 X) The proceeding sheo mu be given preference over ordinary

L,,,,, 56 civil cases.

7 57 (c) Other Ljraordbury.LJris Application for extraordinary writs other
IL

58 than those provided for in subdivisions (a) and (b) of this rule soU

L 59 m= be made by petition filed with the clerk of the court of appeals

. 60 with proof service on the parties named as respondents.

61 Proceedings on such applications oh" m t conform, so far as isI
26

E
L



Advisory Committee on Appellate Rules
Part I. B (2), Text - Rules for Publication

23 entry of the challenged order but also by the arguments made on behalf of the
24 party opposing the relief. The latter does not create an attorney-client
25 relationship between the party's attorney and the judge whose action is
26 challenged, nor does it give rise to any right to compensation from the judge.

27 If the court of appeals desires to hear from the trial court judge, however,
28 the court may order the judge to respond. In some instances, especially those
29 involving court administration or the failure of a judge to act, it may be that noK 30 one other than the judge can provide a thorough explanation of the matters at
31 issue. Because it is ordinarily undesirable topacethe trial court judge, even
32 temporarily, in an adversarial posture with a litigant, the rule permits a court of
33 appeals to invite an wnicss crwiae to provide a response to the petition. In those
34 instances in which the respondent does not oppose issuance of the writ or does
35 not have sufficient perspective on the issue to provide an adequate response,
36 participation of an amiusw may avoid the need for the trial judge to participate.

L

L

E
LC
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21 deposited in the institution's internal mail system on

22 or before the last day for filing. Timely filing of

23 papersa H r by an inmate confined in an institution

24 may be shown by a notarized statement or declaration

25 (in compliance with 28 U.S.C. § 1746) setting forth the

26 date of deposit and stating that first-class postage has

27 been prepaid.

28 (D Electronic filing. A court of appeals may. by local rule.
L

29 permit papers to be filed by facsimile or other

L 30 electronic means. provided such means are authorized

K; 31 by and consistent with standards established by the

32 Judicial Conference of the United States.

33 FPiling a Motion with a Judge; If a motion requests relief that

34 may be granted by a single judge, the judge may permit the

35 motion to be filed with the judge; in which event the judge

36 shelmus note the filing date and

L _ 37 give it to the clerk. A court of appeals nay, by

38 local rule, permit papers to be filed by facimime or- ether-

39 eetf c m previded such mzan authe izd by and

40 consistent with standards established by the Judicial

41 Confcrfaee of the United States.
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13 Subdivision (c). The amendment permits service by "equally reliable
14 commercial carrier." The amendment also expresses a desire that when feasible,
15 service on a party be accomplished by a manner at least as expeditious as the
16 manner of filing. When a brief or motion is filed with the court by overnight
17 courier, the copies should be served on the other parties in as expeditious a
18 manner - meaning either by personal service, if distance permits, or by overnight
19 courier, if mail delivery to the party is not ordinarily accomplished overnight.

L ~~~~~~~~~~~32

L.



Advisory Committee on Appellate Rules
Part L. B (2), Text - Rules for Publication

Rulc 27. Motions

1 (a) Coentet of motionfs; despoea Unless another form is elsewhere

K ~~2 prescribed by these rules, an application far- an order- cr other reifsalbe nmde

3 by filing a motion for such order or other relief with prooff S"rvice on oll other

4 pfrtes. Th onshall conta er be accompanied by any matter required by a

5 specific pro-vision of these rules governing such a motioi, shll statOe with

6 particularity the grounds on which it is based, and shall set forth the order or

f ~~7 relief seuglit. If a motion is supported by briefs; affidavits or- other- papers, they

8 shall be served and ffled with the motion. Any party may file a rasponsc i

L ~~9 oppesition to a motion other them one for- a proceedufal or-der- [fr which see

F 10 subdiision (b)] within 7 days after service of the metien, but motions authorized

11 by Rules 8, 9, 18 and 41 may be acted upon after. reasonable antic and te^ court

12 may shorten or extend the timc for responding to any motion.

13 (b) Detemikaden f mow for pedwW er~es Notwithstanding the

14 pr nsi of (a) of this Rule 27 as to m etins generalyJ, metiew fo-s f prevedul

L 15 orders, including any motion under Rule 26(b), may be acted upon at any time,

16 without awaitin a r-esponse therete; and pursuan to rule or- order. of the court,

17 motions for specified types of procedural orders may be disposed of by the clerk.

L ~18 Any part adversely afected by such action may by application to the court.

19 request censideration, vcation or modification of such action.

20 (c) Power of a single jgc to cmemin motion. addition to the authority
r

34
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41 ( AccompaMng documents. If a motion is supported by

42 affidavits or other papers, they must be served and

L 43 filed with the motion,

L 44(1 Only affidavits and papers necessary for the

45 determination of the motion may be attached.

46 £fi An affidavit may contain only factual

47 information and not legal argument.

48 A motion seeking substantive relief must

49 include a copy of the lower court opinion or

50 agency decision as a separately identified

51 exhibit,
L

52 M.. Documents not requied.

-g 53 k(j A separate brief sporting or responding to a

r 54 motion must not be filed.

55 (ii) A notice of motion is not regiired.

56 .(iji5 A proposed order is not required.

57 Bi Resionse.. Any party may file a response to a motion. The

58 provisions of (2) awly to a response. The response must be

59 filed within 7 days after service of the motion unless the

60 court shorten or tens the time but

r 61 (A) a motion for a procedural' order is governed by

36
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83 court of appeals may act on any request for relief that =ider these
L

84 rules may properly be sought by motion, but a sile judge must n

L 85 dismiss or otherwise determine an appeal or other proceeding. A

86 court of appeals may provide by rule or by order in a particular case

87 that any motion or class of motions must be acted upon by the

88 court. The action'of a single judge may be reviewed by the court.

89 .k Form of Payers. Page Limits. and Number of Copies.

90 {U In Writing A motion must be in writing unless the court

91 permits otherwise,

92 (2 Format.

93 XA1 A motion, response. or reply may be produced by any

L 94 duplicating or copying process that produces a clear

95 black me on white paper. The paper must be

96 opaque, unglazed paper. 8-1/2 by 11 inches. Carbon

97 copies must not be used without the court's permission

L 98 except by pro se persons proceeding in forma

99
L

100 'i The text must not exceed 6-1/2 by 9-1/2 inches and

101 must be double spaced, Quotations more than two

102 lines long may be indented and single spaced.

_ 103 Headings and footnotes may be single spaced.
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L, 3 indicating that an application for an order or other relief is made by filing a
4 motion unless another form is required by some other provision in the rules.

L, S Paragraph (2) outlines the content of a motion. It begins with the general
6 requirement from the old rule that a motion must state with particularity the

F 7 grounds supporting it and the relief requested. It adds a requirement that all
L 8 legal arguments should be presented in the body of the motion; a separate brief

9 or memorandum supporting or responding to a motion must not be filed. The
10 Supreme Court uses this single document approach. Sup. Ct. R 21.1. InL 11 furtherance of the requirement that all legal argument must be contained in the
12 body of the motion, paragraph (2) also states that an affidavit that is attached to ar 13 motion should contain only factual information and not legal argument.

L
14 Paragraph (2) further states that whenever a motion requests substantive
15 relief, a copy of the lower court opinion or agency decision must be attached.
16
17 Although it is common' to present a district court with a proposed order
18 along with the motion requesting relief, that is not the practice in the courts of
19 appeals. A proposed order is not required and is not expected or desired. Nor is
20 a notice of motion required.

21 Paragraph (3) continues the provisions of the old rule concerning the filing
22 of a response to a motion. Although not directly addressed in the rule, a party
23 filing a response in opposition to a motion may also request affirmative relief. It

L 24 is the Committee's judgment that it is permissible to combine the response and
25 the new motion in the same document. Indeed, because there may be substantial7; 26 overlap of arguments in/the response and in the request for affirmative relief, a
27 combined document may be preferable. If a request for relief is combined with a
28 response, the caption of the' document should alert the court to the request for
29 relief. tie time for a response to such a new request and for reply to that
30 response are governed by the general rules regulating responses and replies.

31 Paragraph (4) is new. It permits the filing of a reply to a response. Two
32 circuits currently have rules authorizing a reply. If there is urgency to decide the
33 motion, the moving party may waive the right to reply or may file the reply very
34 quickly.

K 35 Subdvision (b). This subdivision remains substantively unchanged except
36 to clarify that one may file a motion for reconsideration, etc., of a disposition by
37 either the court or the clerk. A new sentence is added indicating that if a motion
38 is granted in whole or in part before the filing of timely opposition to the motion,

40



Advisory Committee on Appellate Rules
Part L B (2), Text - Rules for Publication

74 Subdivision (e). This new provision makes it clear that there is no right to
75 oral argument on a motion. Seven circuits have local rules stating that oral
76 argument of motions will not be held unless the court orders it.

42
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20 (i* . Citation of supplemental author-ies, When pertinent and significant
L

21 authorities come to the attention of a party after the party's brief has been filed,

- 22 or after oral argument but before decision, a party may promptly advise the clerk

23 of the court, by letter with a copy to all counsel, setting forth the citations. There

24 shall be a reference either to the page of the brief or to a point argued orally to

' 25 which the citations pertain, but the letter shall without argument state the reasons

26 for the supplemental citations. Any response shall be made promptly and shall be

7 27 similarly limited.

L ~~~~~~~~~Commnittee Note

1 Subdivision (g). The amendment deletes former subdivision (g) that
2 limited a principal brief to 50 pages and a reply brief to 25 pages. The length
3 limitations have been moved to Rule 32. Rule 32 deals generally with the formatK 4 for a brief or appendix.

5 Former subdivisions (h) through (i) have been redesignated as subdivisions
6 (g) through (i). New subdivision (g) has been amended to require the appellee's
7 brief to comply with (a)(1) through (7) with regard to a cross-appeal. The
8 addition of a separate paragraph requiring a summary of argument increased the
9 relevant paragraphs of subdivision (a) from (6) to (7).

.4
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L 21 .(2) Typeface. Either a proportionately spaced tyeface or a

7: 22 monospaced teface may be used in a brief. but a

L 23 proportionately spaced typeface is preferred.

L 24 "(A "A proportionately spaced typeface" is one in which

K: 25 the individual characters have individual advance

26 widths. The design must be of a serifed. roman. text

27 style. Examples are the Roman family of typefaces,

p 28 Garamond, and Palatino.

29 (B) "A monospaced typeface" is a typeface in which all

30 characters have the same advance width and there are

31 no more than 11 characters to an inch. Examples are

32 Pica tpe. and a 12 point Courier font.

33 i Paver Size. Ma~n. and Line Svac&Zg. A brief must be on

L 34 either 8-1/2 by 11 inch paper or 6-1/8 by 9-1/4 inch paper.

35 X A brief on 8-1/2 by 11 inch paper must be double

36 spaced. but quotations more than two lines long may

37 be indented and single-spaced. and headings and

E 38 footnotes may be single-spaced. In addition,

39 (j if a proportionately spaced typeface is used, the

40 side margins must be 1-1/4 inch, and the top

41 and bottom margins must be 1 inch: and
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63 may rely upon the word count Of themword processing system

64 used to prare the brief No certificate is required if the

65 brief is

66 (A) in at least a 12 point proportionately spaced typeface

67 and does not exceed

68 (1) 30 pages for a principal brief, or

Li 69 X 15 page for a reply brief: or

70 (fi in a monospaced typeface and does not exceed

71 fl 40 pages for a principal briefL or

L 72 LID 20 pages for a reply brief.

73 X2 Aipjendix, An appendix must be in the same form as a brief,

74 but when an appendix is bound in yolues having pages 8-

L 75 1/2 by 11 inches, it may include a legibl potocopy of any

76 document found in the record or of a published court-or

77 a==ydecisign.

78 Copies of the rmpoetcr's trUnceript and other papers,

79 reproduced in a manner Buth by this rue; may be

7 80 inserted in the appeniy, sueh pages may be infeomy

81 renumbered if n.esry.T

1. v 82 £fi Cove f brickf arft peducd by eemmeW pr

83 duplicating firms, or, if produced thcwise thc vers to

[r 48
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Lj -105 party on whose for whom the document

106 isfiled.

107 f Binding. A brief or appendix must be stapled or bound in

L 108 any manner that is secure, does not obscure the text. and that

109 permits the document to lie flat when open.

110 (b) Form of jherEapem- Pctitions fori rhearing shall bc prcduced in

111 ~~~a mwaenr prescribed by suibdiyision (a). Motions and other- papers

112 may bc preduced ie likc manncr, or they ay 'bc typewritten upon

113 opaquc, unglased paper 8 1/2 by 11 inches in size. Lincs of

114 typewritten text shal bc double spaced. Conseutivc sheets shall bc

115 attached at thc left margin. Carbon copics may bc used for filing

116 and service if they uer legiblc.

117 A motien or 3ther paper addressed to the eeurt shaHl contain

118 a caption setting forth the name of thc ceer, the title of the ease,

119 thc filc nutmber, and a brief dezcriptic titde indicateg thc purpsc

120 of the paper.

L 121 .(21 Motion. The form for a motion is governed by Rule 27(d).

122 ( Other Eapers. Other papers. including a petition for

123 rehearing and'a suggestion for rehearng in banc. and any

124 response to such petion or suggestion. must be iroduced in

L 125 a manner prescribed by subdivision (a). but paragraph (a)(6)

L 50



Advisory Committee on Appellate Rules
Part L B (2), Text - Rules for Publication

20 wide letter such as a capital Win and a narrow letter such as a lower case iT are
21 given the same space. In contrast 'a proportionately spaced typeface gives a

-F 22 different amount of horizontal space to characters depending upon the need of
23 the character. A capital "in would be given more horizontal space than a lower
24 case "I.

, 25 Additional requirements are imposed. 'A proportionately spaced typeface,"
26 as further defined by the rule, must be 'serifed.' Serifs are the small strokes at27 the top or bottom of a character. Serifs give a horizontal emphasis to a line of
28 text and make continuous text easier to read. The typeface must be a roman
29 style, again because roman style typefaces are easier to read. The Roman family
30 of typefaces, Garamond, and Palatino are all serifed, roman style typefaces.L 31 Lastly, the typeface must be a text typeface rather than a display or script
32 typeface.

L 33 'A monospaced typeface" within the meaning of this rule must have not
34 only the same advance width for each character, but there must not be more than35 11 characters per inch. The latter requirement is to ensure that the typeface is of
36 sufficient size for easy legibility. A typewriter with Pica type produces a
37 monospaced typeface with no more than 11 characters per inch, as does a
38 computer with Courier font in 12 point.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
39 The rule continues to authorize pamphlet size briefs on 6-1/8 by 9-1/4 inch
40 paper; the size used by commercial printers. Although commercially printed
41 briefs are not common, they are favored by judges; and technology is progressing
42 to the point where production of such briefs "in house," that is using equipment in7 43 a lawyer's own office, may soon be possible. Such briefs must be single spaced
44 and use proportionately spaced typeface.

45 A brief produced on 8-1/2 by 11 inch paper generally must be double
46 spaced. For 8-1/2 by 11 inch briefls, the margins differ depending upon whether a
47 monospaced or proportionately spaced typeface is used. The side margins mustL 48 be wider and the tops and bottom margins must be smaller when a
49 proportionately spaced typeface is used than when a monospaced typeface is used.
50 Again the differences are aimed at increasing ease of legibility.

51 The amendments include a length limitation based on the number of words
52 per brief rather than the number of pages. This gives every party the sameL 53 opportunity to present an argument without regard to the typeface used and
54 eliminates any incentive to use footnotes or typographical 'tricks" to squeeze more7 55 material onto a page. The rule imposes not only an overall word limit, but also

52
L
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93 inefficiencies local variations create for national practitioners.

94 Subdivision (b). The old rule required a petition for rehearing to be
95 produced in the same manner as a brief or appendix. The new rule also requires
96 that a suggestion for rehearing in banc and a response to either a petition for

,Lt 97 panel rehearing or a suggestion for rehearing in banc be prepared in the same
98 manner but the length limitations of paragraph (a)(6) are not applicable, the
99 sheets may be attached at the left margin, and a cover is not required if a caption

100 is used that provides all the information needed by the court to properly identify
101 the document and the parties for whom it is filed. T

102 Former subdivision (b) stated that other papers "may be produced in like
103 manner, or they may be typewritten upon opaque, unglazed paper 8-1/2 by 11
104 inches in size." That alternative is not eliminated because (a)(2)(B) permits the
105 preparation of documents with standard pica type. The only change is that the
106 rule now specifies margins for these typewritten documents.

L
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b. In addition, the proposed amendments require that if the timeliness
of a brief or appendix is dependent upon the mailbox rule, the
document must be accompanied by a certification that it was mailedV or delivered to the commercial carrier on or before the day for
filing.

c. The authorization for service by facsimile, a proposed amendmentK to subdivision (c), has been deleted. That change is in accord withthe decision of the Standing Committee at its January 1994 meeting.
d; J'Authorization to make service on a party by 'equally reliable

commercial carrier" has been added to subdivision (c).
e. A requirement that, when feasible, service on a party be

accomplished in a manner at least as expeditious as the manner of
filing, has been added to subdivision (c).

3. Rule 32
Several significant changes have been made in Rule 32 since publication.
a. The major change recommended concerns "typeface" issues. The

testimony presented to the Committee made it clear that specifying
! a minimum point size for a proportionately spaced typeface wouldnot guarantee that the typeface would be of uniform size or easily

legible. Therefore, the rule now relies upon the combination of
required margins, a limitation of the overall number of words in a
brief, and a limitation on the average number of words per page, to
arrive by "default" at a typeface of sufficient size to be easily legible.
A proportionately spaced typeface also must have serifs, be roman
style, and text style (as distinguished from script or display style).The rule continues to authorize monospaced typefaces such as Pica
type and Courier. As in the published rule, a monospaced typeface
must have no more than 11 characters per inch.

b. All references to standard typographic printing have been deleted.
L The experts who testified stated that term has no continuing vitality.

c. The overall length of a brief is no longer expressed in pages but is
determined by a maximum number of words.

U d. tComliance with the words per brief and average number of words
per page limitations must be certified unless the brief falls within
one of the safe harbors specified.

e. The typeface requirements, etc. are not applicable to an appendix.
The ule recognizes that an appendix is most often produced by
photocopying existing documents.

L Theirule no longer requires covers for any document other than a
brif for appendix.

56
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L filed by first-class mail

Three of the commentators suggest that the mailbox rule, making a brief orappendix timely filed if deposited in the United States Mail on or before
the last day for filing, should apply when a party delivers a brief orL appendix to a private overnight courier service.

Two of the commentators oppose the provision that when the timeliness ofr a brief or appendix depends upon the mailbox rule, the mailing must bepostmarked on or before the last day for filing. A third commentator does
not oppose the postmark requirement but recommends amending it so thatit does not preclude the use of an office postage meter.

3. Rule 32. Eight written comments were received, and oral testimony waspresented by three persons concerning the proposed amendments to Fed.
R. App. P. 32. Rule 32 governs the form of briefs or appendices.

L Four commentators oppose the detailed printing provisions in the
published amendments and all of the alternatives presented in the footnotepublished with the proposed amendments.
-One of them suggests that the rule simply require that the brief be

6.1 prepared using no less than 12 point type.
7 -Another suggests that it would be sufficient to require 11 pitch or 11L point type, and opposes any word count because of uncertainty regarding

the counting of citations and the time and energy that would be expendedr counting words.
L. *A third suggests that it would be sufficient to specify format requirements

such as margis, type size, and line spacing.
C The fourth believes that the problem does not justify imposing the burdenL of detailed printing provisions, but of the alternatives presented in the rule
or outlined in the footnote, the commentator prefers the 300 word per
page limit.
Two of these commentators suggest that if a word limit per page is
imposed, a safe harbor provision should be included.

One commentator favors a limit on the total number of characters per
brief. That commentator opposes a limitation on the number of charactersper inch or the number of words per page if the circuits are permitted toL reduce the maximum page limits under Rule 28(g). Another commentator
states that local rules reducing the number of pages allowed in a brief
below the number authorized in FRAP should be forbidden. That same
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LIST OF COMMENTATORS
SUMMARY OF THEIR INDIVIDUAL COMMENTS

L ~~~Rule 21

There were seven commentators

1. District of Columbia Bar
Section on Courts, Lawyers, and the Administration
of Justice
Anthony C. Epstein, Esquire
Jenner & Block
601 Thirteenth Street, N.W.

fl Washington, D.C. 20005

The Section supports the amendments treating a mandamus proceeding asan adversary proceeding between the parties but opposes giving the districtL judge the option to participate in the proceeding. The Section states that
the judge's participation is inconsistent with the basic thrust of the
proposed amendment The Section suggests that if the opposing party does
not adequately defend the challenged decision, the court of appeals should
appoint an amicus curiae. Alternatively, if the district judge has not
adequately explained the challenged ruling, the court of appeals mayL remand for further explanation.

The Section suggests that the rules should be amended to require a court
of appeals to issue a published opinion or explanatory memorandum for
each dispositive ruling and to permit every such ruling to be cited as
precedent. In short, it recommends abolition of unpublished decisions.

2. Honorable Leonard L Garth
United States Circuit Judge
Room 429, Post Office Building

and Courthouse
L Newark, New Jersey 07101

E Judge Garth is concerned about the use of the term "extrinsic" in the third
sentence of the second paragraph of the Committee Note. He suggests
that the meaning is unclear and that the commentary should be refined.He is concerned that it might imply extrajudicial conduct. (By that I
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judge should not be able to offer a defense of a ruling that was not
placed on the record contemporaneously with the ruling.

d. In those instances in which a court of appeals needs to hear from3 the judge, the rule gives the court authority to order the judge to
respond.

e. The language stating that a judge need not respond unless the judgeL "chooses to do sow is "insensitively cavalier" and implies a
haughtiness and condescension that Mr. Lacovara believes was
unintended. The provision also provides no guidance for the judge
in determining whether to 'choose" to assert an interest in the ruling
being challenged.

If the provision is retained Mr. Lacovara suggests that it be rephrased. He
L suggests dropping the phrase "if the judge chooses to do so." Alternatively,

he suggests substituting language that indicates the instances in which a
response from the trial judge would be appropriate, such as "if no
respondent has opposed the petition" or 'if the petition constitutes a
personal attack on the judge."

4. Frank J. McGarr, Esquire
Pope, Cahill & Devine, LTD.

7 311 South Wacker Drive
Suite 4200
Chicago, Illinois 60606-6693

Mr. McGarr's comments were submitted by the Judiciary Committee of the
American College of Trial Lawyers.

L Mr. McGarr notes that there will be circumstances in which a judge will
want to respond to a petition for mandamus and that the published rule

7 permits the judge to do so. Mr. McGarr asks who will represent the judge.
L Mr. McGarr states that the judge should not personally respond and should

not be required to pay counsel or to impose on a lawyer to represent the
judge pro bono. Mr. McGarr suggests that the U.S. attorney might
represent the judge.

5. National Association of Criminal Defense Lawyers
1627 K Street, N.W.
Washington, D.C. 20006

Approves the proposed amendments.
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L Rule 25

There were six commentators

1. Richard Bisio, Esquire
Honigman Miller Schwartz and Cohn

LJ 2290 First National Building
Detroit, Michigan 48226-3583

Mr. Bisio notes that under the proposed rule the timeliness of a brief
deposited in the mail is determined by the postmark; he believes that may
cause difficulty. He notes that a party who delivers an item to the post
office does not control when the post office affixes the postmark. A party
may deliver an item to the post office one day, but the postmark may notbe affixed until the following day. He suggests that the words 'bears apostmark" be replaced by includes a certificate of mailing."

2. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1882

Mr. Lacovara says that limiting the mailbox rule to the use of first-class
mail "Overlooks an alternative that is widely used for virtually all otherforms of important written communication and that offers at least equal
likelihood of timely receipt: use of overnight courier services." He suggests
that if the rules permit timely filing by use of an overnight courier service,
the rules should require that copies of the brief be served in the same

Fit manner. He notes that the amendment of Fed. R. Civ. P. 4(d)(2)(B),A, effective December 1, 1993, provides that the notice to an adversary of thefiling of a lawsuit which requests waiver of formal service of process may
be "dispatched through first-class mail or other reliable means."

3. Gordon MacDougall, Esquire
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Opposes the requirement in the published rule that if the timeliness of abrief or appendix depends upon the mailbox rule, it must be postmarked
no later than the last day for filing. He notes that many offices have
postage meters as to which the date is set by the office. He further notes
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Rule 32

Eight written comments were received, and oral testimony was presented by threeL persons.

The written comments were as follows:

L 1. Lawrence A. G. Johnson, Esquire
2535 East 21st Street
Tulsa, Oklahoma 74114

Mr. Johnson opposes all variations of the printing provisions suggested in
the amendment or the footnote thereto, including number of characters perinch or line, number of characters per brief, or number of words per page.
He suggests that the rule simply state that a brief may be prepared using

L no less than 12 point type. He states that such a requirement would leave
sufficient flexibility to prepare attractive, legible briefs.

Mr. Johnson also suggests that the rule should permit the scanning of
photographs or important documents into the body of the brief, making
cumbersome turning to the appendix unnecessary. He also suggests that
the Rule should permit printing on both sides of paper in order to conserve
weight and bulk in a brief.

[1 2. Arnold D. Kolikoff, Esquire
10 Plaza Street, 9J7 Brooklyn, New York 11238

Mr. Kolikoff opposes the provision that a brief "contain on average no
more than 300 words per page, including footnotes and quotations." Mr.L Kolikoff believes that formatting requirements with regard to margin, type
size, line-spacing, etc. is sufficient to prevent an attorney from
circumventing the length limitation. Mr. Kolikoff states that "on average"is ambiguous and may require an attorney to do a word count of a brief
and that counsel should not be put to the burden of performing such ar tedious task. Mr. Kolikoff also opposes use of any of the alternatives set
forth in the footnote to the published rule; he believes that the
Committee's objective can be satisfied with format restrictions.

r
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5. Alan B. Morrison, EsquireL Public Citizen Litigation Group
Suite 700
2000 P Street, N.W.
Washington, D.C. 20036

Public Citizen supports the changes with the exception of the printingprovisions. Public Citizen'!s basic position is that the general burdens
imposed are not justified by the problem. Assuming the worst casepossible, Public Citizen does not believe that anyone could add more than

L 10 pages to a brief, and that aLsumes that lawyers do not get the message
that efforts to evade the spirit of the rule are frowned upon and may exacta cost. Public Citizen suggests that the Committee not include any of theanti-cheating provisions and instead simply authorize the courts of appeals
to require the re-filing of briefs that flagrantly disregard the intent of theL rule.

If the detailed requirements are imposed, Public Citizen suggests a safeAd harbor: if a brief has 10% fewer pages than the limit, no certification'a should be required; the assumption being that if a brief is not within 5pages of the 50 page limit, the lawyer is not truly worried about the briefbeing too long.

Of all the printing options offered by the Committee, Public Citizen prefersthe 300 word per page approach. Assuming that a no-footnote page would
have about 250 words, approximately 1/6 of each page could be footnotes.Because it is unlikely that the ratio of footnotes to text would be that highand, as a result, most pages would not be close to 300 words per page, the
various ways that word processing packages count words would not be ofgrave consequence.

In addition to the printing provisions, Public Citizen offers a number ofother suggestions:
a. LIocal rules reducing the number of pages allowed in a brief below

the number authorized in FRAP should be forbidden.
b. The rule should clarify

- whether briefs should be single or double-sided,
- what color supplemental briefs should be,
- whether the summary of the argument counts toward the page

L limits,
- whether the cover stock on a petition for rehearing should be the
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8. Honorable J. Clifford Wallace
L Chief Judge, United States Court of Appeals

San Diego, California 92101-8918

Chief Judge Wallace suggests that the rule should be easy to enforce by
deputy clerks. Therefore, the Ninth Circuit suggests something along the
lines of
- a specified number of character per inch
- 28 lines per page
- margins as currently stated
- a declaration by counsel that the brief conforms to FRAP and Circuit

Rules

On April 25, 1994, three persons appeared before the Committee to testify about
the proposed amendments to Rule 32. The three persons were:

Mr. William Davis
Monotype Typography Inc.
53 West Jackson Boulevard
Chicago, Illinois 60604

L Paul F. Stack, Esquire
Stack, Filipi & Kakacek
140 South Dearborn Street
Chicago, Illinois 60603-5298

Ms. Sarah C. Leary
L Microsoft Corporation

One Microsoft Way
7 Redmond, Washington 98052-6399

They made a joint presentation. After explaining a number of typography terms,
they presented exhibits showing that point size is not a uniform standard and thata rule specifying only that a brief must be prepared .in at least 11 point type does
not guarantee either a legible typeface or even a typeface large enough to be
easily legible.

They presented a draft rule for the Committee's consideration. A copy of their
draft rule is attached to the minutes of the meeting. The draft contained
definitions of a 'monospaced typeface" and a "proportionately spaced typeface"
that are similar to those in the revised draft for which the Advisory Committee
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NINTH CIRCUIT RULE 22

Five Attorneys General from capital states in the ninth circuit wrote to
Chief Justice Rehnquist claiming that the new ninth circuit procedures for death
penalty cases, 9th Cir. R. 22, conflict with federal law. The Attorneys General
requested that the Judicial Conference use its statutory authority to modify or
abrogate circuit rules that are inconsistent with federal.

Chief Justice Rehnquist referred the matter to the Standing Committee on
Rules. The Chair of the Standing Committee requested that the Advisory
Committee on Appellate Rules review the ninth circuit procedures and formulate
a recommendation for consideration by the Standing Committee.

The Advisory Committee discussed the matter extensively at its April 1994
meeting. For a summary of that discussion, please see pages 86 through 97 of this
report, which are the relevant pages of the draft minutes of that meeting. (The
minutes are included in part m of this report.)

The Advisory Committee decided the following:

1. Local rules that do not violate federal law should not be voided by the
Judicial Conference. However, the Judicial Conference should remain
mindful of the fact that it can recommend adoption of a national rule that
would have the effect of voiding or preempting a local rule that it finds
troublesome.

2. The Advisory Committee was asked to present the Standing Committee
with the Advisory Committee's best judgment about the consistency of the
local rules with federal law. The Advisory Committee decided that in
those instances in which it has questions about the consistency of the rules,
it is the Advisory Committee's responsibility to report its views to the
Standing Committee.

3. The Advisory Committee took a vote on each of the issues raised by the
Attorneys General which in the opinion of the Advisory Committee raised
serious consistency questions. .

a. Ninth Circuit Rule 224(e)(4) permits a limited in banc review
followed by a full in banc review if a full in banc review is requested
by an active judge. A motion to recommend abrogating the dual in
banc procedure was defeated by a vote of 3 to 4 with 2 abstentions.
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L d. The ninth circuit death penalty procedures apply to related civil
proceedings. 9th Cir. R. 22-1. The Attorneys General challenge the

n provisions in the ninth circuit rule authorizing a stay of execution in
i,. non-habeas civil cases. The Supreme Court, in connection with the

McFarland case, is currently considering the authority of a federal
judge to grant a stay of execution when a habeas petition is not
pending before that judge. Because the question is currently before
the Supreme Court, the Advisory Committee voted unanimously to
make no recommendation concerning the validity of the procedures
as applied to non-habeas cases.

The Advisory Committee discussed two other issues but took no votes
as because the challenged provisions did not appear to be inconsistent with federal

law. First, the ninth circuit rule authorizes a single judge to grant a temporary
L stay. No vote was taken on that issue because a single circuit judge may grant a

temporary stay in almost any kind of case. Second, the Attorneys General claim
that the ninth circuit rule countenances inappropriate ex parte communicationE with a single judge of the circuit. The Advisory Committee concluded that the
rule attempts to reduce ex parte communication.

Two members of the Advisory Committee requested that this report make
it clear that the recommendations to the Standing Committee are based upon the
information available. In their opinion the materials presented to the Advisory
Committee by both the Attorneys General and the ninth circuit were not
adequate to reach the merits of the issues. Their votes not to invalidate a
challenged portion of the ninth circuit rule were based upon the fact that the

L provisions had not been shown to be invalid.

The two members who consistently abstained were the member from the
ninth circuit and the representative from the Department of Justice. The Chair
only voted to break ties.

L

L
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Advisory Committee on Appellate Rules
Part II - Status of Other Proposals

II. The status of proposed amendments under consideration by the Advisory
Committee on Appellate Rules is summarized on the attached table of
agenda items.

r

L

L
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Advisory Committee on Appellate Rules
Part III - Minutes

MINUTES OF THE MEETING
OF THE ADVISORY COMM=TIEE ON APPELLATE RULES

APRIL 25 & 26, 1994

Having been preceded by testimony regarding the proposed amendments toRule 32, the meeting was called to order by Judge Logan at 10:40 amy in the
Hyatt Regency Hotel in Denver, Colorado. In addition to Judge Logan, theCommittee Chair, the following Committee members were present: Judge DannyBoggs, Judge Cynthia Hall, Judge Grady Jolly, Chief Justice Arthur McGiverin,
Mr. Michael Meehan, Mr. Luther Munford, and Judge Stephen Williams. Mr.Robert Kopp attended on behalf of Solicitor General Days. Judge Kenneth
Ripple, the former chair of the Committee, and Judge Alicemarie Stotler, Chairof the Standing Committee, were present. Mr. Robert Hoecker, the Clerk of theTenth Circuit, attended on behalf of the clerks. Professor Mooney, the Reporter,
was present. Mr. Bryan Garner, the consultant to the Style Subcommittee of theStanding Committee, was present. Mr. Peter McCabe - the Secretary, Mr. JohnL Rabiej - Chief of the Rules Support Office,,Mr. Paul Zingg - Mr. McCabe's
assistant, and Mr. Joseph Spaniol were present along with Ms. Judith McKenna ofthe Federal Judicial Center.

The witnesses who had just completed their testimony, Mr. Paul Stack whois General Counsel of Monotype Typography, Inc., Mr. William Davis who also isfrom Monotype Typography, and Ms. Sarah Leary of Microsoft Corporation, werepresent. So that the Committee would be able to take advantage of the speakers
expertise, Judge Logan began the meeting with discussion of Rule 32. JudgeLogan stated that his goal for the morning was to have the Committee makesubstantive decisions about the direction of Rule 32 rather than to approve
precise language. Judge Logan indicated that following the initial discussion, hewould appoint a drafting subcommittee to prepare a new draft for theCommittee's consideration the following morning.

The Reporter summarized two additional comments on Rule 32 that hadL been received since the preparation of the materials for the meeting.

K The speakers, during their earlier testimony, had presented an alternativedraft for the Committee's consideration. Judge Logan called for a vote onwhether the Committee preferred to work with the published draft or with thel new draft. The Committee preferred the new draft by a vote of six to one. Acopy of the draft is attached to these minutes.
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The Committee conceptually approved paragraphs (a)(3) and (a)(4) of the
definitions.

Subdivision (b) of the draft dealt with the form of a brief and an appendix.
The Committee conceptually approved paragraphs (b)(1), (b)(2), (b)(4), (b)(9)
and (b)(10).

Paragraph (b)(3) established different margins for briefs using
proportionately spaced typefaces and for those-using monospaced typefaces. Thedraft suggested wider side margins (resulting in shorter lines of text) for
proportionately spaced typeface. A proportionately spaced typeface fits more
material in the same amount of space than a monospaced typeface of the same
size. If the same line length is used for both typefaces, there is not only more text
in the lines produced with a proportionately spaced typeface but the
comprehensibility of the proportionately spaced document also declines.
Therefore, the Committee approved different margins dependent upon the
typeface used. Paragraph (b)(3) also authorized the use of pamphlet sized briefs.
Technology is developing to the point that law firms soon will be able to produce
the pamphlet sized briefs in-house. The consensus was that the pamphlet sized

01 >briefs are preferred and the rule should continue to permit them.

Paragraph (b)(7) of the draft provided that "[a]ll case citations in a briefmust be underlined. A brief typeset in a proportionately spaced typeface
accompanied by a true italic typeface may use the italic in lieu of underlining." A
member of the Committee noted that the current rule is silent about the
treatment of citations and there may be no need to include such a provision.
Other members of the Committee expressed preference for the use of italic rather
than underlining and stated that if the rule deals with the issue, it should state apreference for italics. The Committee did not reach a consensus about the
appropriateness of a provision such as (b)(7).

The Committee agreed that all references to the "appendix" should be
removed from paragraphs (b)(1) through (5). An appendix is typically produced
by photocopying existing documents. Paragraph (b)(8) provided that ifphotocopies of documents are included in the appendix "such pages may be
informally renumbered if necessary." The Committee agreed that the pages must
be renumbered in order of their appearance in the appendix. It was furthersuggested that it would be helpful if an appendix had a table of contents.

Subdivision (c) of the draft dealt with the length of a brief. It suggestedthat a principal brief should not exceed 14,000 words and that a reply brief should
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Judge Logan then informed the Committee that he would take up the
remaining proposed amendments that had been published for comment.

There were no comments on the proposed amendments to Rule 4(a)(4).
The Committee unanimously approved submission to the Standing Committee of
the rule as published.

There were no comments on the proposed amendment to Rule 8. The
Committee unanimously approved submission to the Standing Committee of the
rule as published.

r-

The proposed amendment to Rule 10 suspends the 10-day period for
tL ordering a transcript if a timely postjudgment motion is made that suspends a

notice of appeal under Rule 4(a)(4). One comment was received. It suggestedL that counsel be required to notify the court reporter when there is no need to
proceed with preparation of the transcript because of a pending postjudgment
motion. The Committee agreed that the party paying for preparation of the
transcript would have a strong incentive to notify the court reporter that
preparation should be halted until disposition of the motion and, therefore, that
an additional rule change was unnecessary.

The Committee unanimously approved submission to the Standing
Committee of the rule as published.

L The proposed amendments to Rule 21 provide that the trial judge is not
named in a petition for mandamus and is not treated as a respondent. The
published rule, however, permits the judge to appear to oppose issuance of theL writ if the judge chooses to do so, or if the court of appeals orders the judge to do
so.

Three of the commentators on the rule opposed the provision giving the
judge the option to file a response if the judge wishes to do so. The primary
reason for the opposition was that the judge's participation puts the judge in an
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amicus curiae to do so.

The member questioned the wisdom of making it obligatory for the trial court
L judge to respond when there is no respondent. The provision was rewritten as

follows:

L (1) The court may deny the petition without an answer. Otherwise, it
must order the respondent, if any, to answer within a fixed timed.

(2) The court of appeals may order the trial court judge to respond ormay invite an amicus curiae to do so.

Another member questioned the role of the amicus curiae; should the
amicus assume the traditional "neutral" role or should the amicus be in
communication with the trial court judge and essentially represent the judge's
position? The consensus was that the rule need not specify the role, that it either
would evolve or the amicus could ask the court of appeals for instructions
concerning its proper role.

The Committee next discussed the necessity of subdivision (c). It was
decided that subdivision (c) governs applications for extraordinary writs whenL there is no on-going trial court proceeding. For example, it covers an application
to an individual circuit judge for an original writ of habeas corpus or a petition
for mandamus directed to an administrative agency. The procedures under 21(a)
exist when there is an on-going trial court proceeding. The last sentence of
subdivision (c) ("Proceedings on such applications shall conform, so far as is
practicable, to the procedure prescribed in subdivision (a) and (b) of, this rule.")L makes allowance for the fact that there will be differences, for example, between
the procedures for an original petition for habeas corpus filed with circuit judge
and those for a petition for mandamus or prohibition directed to a court because
in the former there is no on-going trial court proceeding For example,
subdivision (a) requires service on all other parties to the trial court proceeding;
that requirement would be inapplicable in the context of an original writ of
habeas corpus.

Given that subdivision (c) governs applications for extraordinary writs whenL there is no trial court involvement, it was unanimously decided to leave
subdivision (c) in its present form. To make the distinction between (a) and (c)
clear, however, it was decided that lines 1, 4, and 5 of draft two should be
amended to make it clear that subdivision (a) applies only to a petition for
mandamus or prohibition directed to a court.

L
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Subdivision (c) was amended to permit service by equally reliable
commercial carrier and to state that service by commercial carrier is complete
upon delivery to the carrier.

The Committee decided, however, to delete lines 49 through 52 providing
that when a brief or appendix is filed by delivery to a private carrier, copies must
be served on the other parties in the same manner. It was pointed out that there
would be instances in which a brief is filed with the court by delivery to a privater carrier but the opposing party's counsel resides across the street and service could
be accomplished more quickly by personal delivery. It was further noted that the
desire for expeditious service is at least as strong in motions practice as it is with
regard to briefing.

to eliminate the problem of lawyers filing documents with the court but
maipi ating service so that the opposing party does not have notice of the filing
until much laer, an additional sentence was added to subdivision (c). It states,

ell"Whenfaible, service on a'party must be by a manner at least as expeditious as
the maer of fling with the. court." One member pointed out that although the
gamesmn p that is the motivation for the change is real, the change might
impose enomic hardship because it could be expensive to serve a large numberof pares , by private carrier. it was felt, however, that the "when feasible'
langage would be broad enough to encompass such difficulties unless there is
evidence f manipulation of the service. The "when feasible" language expresses a

L policy at service should be Performed in a manner "at least as expeditious" asthe an, r of filing, but the rule does not require it. The amendment was passed
by a vote of 7 in faor and 1 opposed.

Rule 26(c) provides 3 additional days for filing a response to a document
served by mail The Committee unanimously decided to make the extension
applicablewhenever service is by mail or "commercial carrier." Both the caption
and the text of 26(c) must be so amended.

S The Committee concluded that because of the changes making the mailbox
rule applicable to a brief entrusted to a commercial- carrier, and permitting serviceby commercial carrier, both Rules 25 and 26 should be republished.

Rule Z4

lhe proposed amendments to Rule 47 require that local rules be consistent
not only with the national rules but also with Acts of Congress and that local rulesbe numbered according to a uniform numbering system. The amendments also
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local rule may not bar any practice that these rules explicitly or implicitly permit."
For example, if the national rules permit a brief that contains 14,000 words, any
local rule that limits a brief to less than 14,000 words is inconsistent with the

L., national rules. The motion passed with no opposition, but one abstention.

Subdivision (b) was amended, by a vote of 7 to 1, to make it applicable
L only to a Particular case." If subdivision (a) is amended to require that all

generally applicable directions regarding practice or procedure be contained in
7 local rules, the only sort of regulation that could be authorized by (b) is theL.. issuance of an order in a particular case.

The Committee was of the opinion that it would not be necessary to
republish the rule because the changes approved by the Committee simply
memorialize the statutory distinction between local rules and I.O.P.'s and that the
local rules project had discussed the problem as well.

Rule 4

Proposed Rule 49 allows the Judicial Conference to make technical
amendments to the rules without the need for Supreme Court or Congressional
review of the amendments.

The only commentator expressed no opposition to the amendment but
L suggested that the change might be better made by amending the Rules Enabling

Act

The Committee unanimously approved submission to the Standing
Committee of the rule as published.

The Committee adjourned for the day at 5:10 p.m.

The Committee reconvened at 8:30 am. on April 26.

Five Attorneys General from capital states in the ninth circuit wrote to
Chief Justice Rehnquist claiming that the new ninth circuit procedures for death
penalty cases conflict with federal law. The Attorneys General requested that the
Judicial Conference use its statutory authority to modify or abrogate circuit rules
that are inconsistent with federal law.

, 86
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seems to contemplate making a decision to invalidate a rule in a non-adjudicatory
setting.

One member asked whether the Attorneys General are challenging the
ninth circuit rules in court. No one was aware of any such challenge. Although
the local rules became effective on February 14, 1994, the rules were operative on

L an interim basis for some time before the official effective date. One member
commented that the apparent reason for adoption of the ninth circuit rules was to
bring order to the eleventh hour litigation that seems to be inevitable in death
penalty cases. Raising the legitimacy of the rules during that time would only add
to the existing frenzy and chaos; it makes sense, therefore, to examine the rule in
a calmer context.

Judge Logan next asked the Committee to consider how it would handle a
rule that is arguably inconsistent. One member pointed out that the language of §
331 is not mandatory; it says that the Judicial Conference Dmay modify or
abrogate" inconsistent rules. Another member commented that there should be
some discretion not to intervene when the inconsistency is doubtful. Another
member noted that § 331 authorizes modification or abrogation of a rule "found
inconsistent." He further commented that the language seems to require a degree
of firm and settled opinion, arguably requiring a bit more certainty than an
individual judge would need to vote on an issue in a case.

L Another member commented that the ninth circuit rules have been
attacked in 2-1/2 pages. The level of detail and scrutiny that the challengers have
brought to bear is minuscule in comparison with what would be presented in
litigation.

Another member stated that in his opinion, all the Committee really could
'a address at this time is the question being pursued, the 'standard of review"

question; that there is insufficient information to make a decision on the merits of
the ninth circuit rules.

Another member indicated that two major bodies, the courts and the
Judicial Conference, have the duty to determine the consistency of local rules with
federal law. Courts have that job when a rule is challenged during litigation.
Section 331, however, also gives the Judicial Conference authority to modify or
abrogate a rule based on its facial inconsistency with federal law. When a rule
may or may not be consistent depending upon its particular application during the
course of litigation, the issue should be decided by a court as part of the litigation.
But as to an issue such as permitting a second en banc hearin& a committee is as
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X 1. Are two level in bane hearings appropriate?

As to the first issue, Ninth Circuit Rule 22-4(e)(4) permits a limited in
banc review followed by a full in banc review if full in banc review is requested by
an active judge. The Attorneys General state that when Congress authorized
limited in banc review, authority was not given for two levels of in banc review.

Chief Judge Wallace responded that the two level in banc review is not
limited to capital cases and is within the broad authority of 27 U.S.C. § 46(c) to

L establish procedures for in banc hearings. To date, the ninth circuit is the only
circuit that has accepted Congress's invitation to "perform its en banc function byl such number of members of its en banc courts as may be prescribed by rule of the
court of appeals." 92 Stat 1633. Chief Judge Wallace asserts that the language of
the statute is broad enough to authorize both limited and full court in banc reviewr of a single case.

A member of the Committee argued that dual in banc hearings are not
authorized by the language of the statute. The language of the statute is singular;
a court "may perform iis en banc funaiQn by such Eke of members of its en
banc courts as may be prescribed by rules of the court. .. "

Another member asked whether the circuits permit the filing of a petition
for rehearing of a case heard in banc or whether it would be lawful to have a rule
permitting a petition for rehearing in banc after an in banc hearing. The member
thought that permitting such a petition would be analogous to the dual in banc
review authorized by the ninth circuit.

Another member asked whether the statutory language permitting a court
7 to perform its in banc function with a limited in banc court should be read to
L., imply a negation of the existing power to convene a full in banc court. That

member stated that the burden should be on those persons claiming the negation
r of the preexisting power. He further stated that to the extent the Committee is

looking for clear conflict with federal law, there is no such conflict arising from
the dual in banc provisions.

Another member noted that the double in banc review procedure did not
originate in the death penalty setting and has existed since the ninth circuit began
using limited in banc courts. The full in banc court should be able to delegate its
authority to a limited in banc court, but if the full court is displeased with the
action taken by the limited court, the full court should be able to convene toL rehear the case. Another member noted that the existence of such a back-up
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Hall, from the ninth circuit, and Mr. Kopp, representing the Department of
Justice, abstained on this vote and all subsequent votes on the validity of the ninthcircuit rules.

2. Should a single judge be able to cause a case to be heard in banc?

Judge Logan asked the Committee to consider the challenge to the
provision in the ninth circuit rules permitting a single judge to convene an in banc
court. The charge is that such a provision is inconsistent with the requirementthat a majority of the active judges must approve an in banc hearing. Chief Judge
Wallace responded by saying that "[tlhe statute does not specify, however, that theordering of an en banc hearing always must be by majority vote taken separately
in each individual case." Because a majority of the circuit judges have voted toapprove the local rule which says a single judge may call for an in banc hearing ina death penalty case, Judge Wallace contends that the rule is not inconsistent withthe statute. In addition, he points out that the rule actually may save time
because a stay of execution often would be necessary to permit a vote on whetherthe case should be heard in banc.

One member expressed his agreement with Chief Judge Wallace'sL argument. The member believes that having a majority of the members of thecircuit leave their standing votes that a certain class of cases should be heard inr7 banc is an arguable way to comply with the statute. He noted one importantL qualification, however, to his approval of the process. The validity of the
provision depends, in his opinion, upon the support of a persistent current activemajority of the members of the court. The local rule is likely to remain on thebooks for many years and should be periodically reaffirmed as the composition ofthe court changes. The 1994 majority should not be used to support an in banchearing in the year 2000. One member'noted that a majority of the court canL repeal a local rule at any time and asked whether the failure to repeal a rule
should be seen as providing continuing support for the existing rule. The originalE speaker responded negatively; he believes that the rule requires continuing activesupport.

One member noted that the D.C. Circuit had taken a similar step when itE had ordered that all Watergate cases be initially heard in banc. Another member
expressed strong disapproval of the ninth circuit rules. In his opinion, the ninth7 circuit rules, like the D.C. Circuit's earlier action, give special treatment toL politically sensitive cases. In his opinion, sound jurisprudence requires that all
cases be governed by the same procedural rles.

L
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allow a single circuit judge to grant a temporary stay in almost any kind of case.

4. Is it appropriate to automatically grant a certificate of probable cause and
a stay of execution on appeal from a first habeas petition.

Ninth Circuit Rule 22-3(c) provides:

On a first petition, if a certificate of probable cause and a stay of
L execution have not been entered by the district court or if the

district court has issued a stay of execution that will not continue in
effect pending the issuance of.this court's mandate, upon applicationL of the petitioner a certificate of probable cause Lwiht-bisii and a
stay of execution w a by the death penalty panel pendingK the issuance of its mandate. (emphasis added)

One member said that he did not consider this a problem because the
Supreme Court has said that in a first petition case a court of appeals should
almost always grant a stay but should be reluctant to do so on subsequent
petitions.

Another member stated that the automatic issuance of a certificate ofprobable cause seems inconsistent with federal law as enunciated by the Supreme_7 Court in v.

K Another member questioned why the automatic issuance was thought
necessary since it was his impression that there are members of the ninth circuit
who are always willing to issue the certificate of probable cause and the rule
removes the discretion that is supposed to exist.

One judge responded that if a certificate will inevitably be granted on afirst petition, why shouldn't the rules make it automatic.

Another member stated that although a single judge can grant a certificateof probable cause, if all the issues raised by the petition are frivolous, theL certificate should be denied at every leveL

7 A motion was made to recommend to the Judicial Conference thatL automatic issuance of a certificate of probable cause on a first petition is
inconsistent with federal law as enunciated by the Supreme Court in Dvef and
with Fed. R. App. P. 22(b).
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of execution when there is not a pending habeas petition is currently before the
Supreme Court The Committee agreed unanimously.

6. Does the rule countenance inappropriate ex parte communication with a
single judge of the circuit?

Li One member stated that in the ear:rI case the ACLU went to a judge who
was not a member of the panel and ostensibly presented new evidence to thejudge causing the judge to issue a stay. The new rules are aimed at reducing suchLif;; Vex parte" communication.

The new rules require the parties to file a motion for a stay with the clerkof the court who is directed to refer the motion to the panel., If a motion is
presented directly to a judge not on the panel, the rules require the judge to refer
the motion to the clerk for determination by the panel. Ninth Cir. R. 22-4(d)(5).
A single judge may grant a temporary stay only if execution is imminent and thepanel has not determined whether to grant a stay pending final disposition of the
appeal, and that judge must immediately notify the clerk and the panel of the
action. By majority vote the panel may vacate the stay. Id.

No motions having been offered as to items 3 and 6, Judge Loganundertook to summarize the Committee's discussion for purposes of reporting to
L the Standing Committee.

The Committee had decided the following:
1. Local rules that do not violate federal law should not be voided by the

Judicial Conference. However, the Judicial Conference should remain
mindful of the fact that it can recommend adoption of a national rule thatwould have the effect of voiding or preempting a local rule that it finds
troublesome.

2. The Advisory Committee was asked to present the Standing Committee
at" with the Advisory Committee's best judgment about the consistency of theL local rules with federal law. The Advisory Committee decided that in

those instances in which it has questions about the consistency of the rules,
it is the Advisory Committee's responsibility to report its views to the
Standing Committee.

3. The Advisory Committee took a vote on each of the issues raised by theAttorneys General which in the opinion of the Advisory Committee raised
L serious consistency questions.

a. A motion to recommend abrogation of the dual in banc procedurewas, defeated by a vote of 3 to 4 with 2 abstentions.
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fall meeting. Mr. Garner said that the chief function of the review by the
Advisory Committee is to make certain that the changes recommended by the
style subcommittee do not substantively change the rule. Judge Logan said that
he probably would divide the redrafted rules and assign them to subcommittees of
the Advisory Committee hoping that the subcommittees could work with Mr.
Garner prior to the meeting to iron out any obvious difficulties. In that way it
might be possible with a three day meeting to review the entire set of restylized
rules in the fall.

Ruk32
On the basis of the discussion the preceding day, a new draft of the first

part of the Rule 32 had been prepared for the Committee's discussion. The new
draft read as follows:

1 (a) Form of a Brief, an Appendix, and Other Papers
2 (1) A brief may be produced by typing, printing, or by any
3 duplicating or copying process that produces a clear black
4 image on white paper with a resolution of 300 dots per inch
5 or more. The paper must be opaque, unglazed paper, both
6 sides of the paper may be used if the resulting document is
7 clear and legible. Carbon copies of a brief or appendix must
8 not be used without the court's permission, except by pro se
9 persons proceeding in forma pauperis.

10 (2) Either proportionately spaced typeface or monospaced
11 typeface may be used in a brief but proportionately spaced
12 typeface is preferred.
13 (A) "A proportionately spaced typeface" is one in which
14 the individual characters have individual advance
15 widths. The design must be of a serifed, text, in
16 roman style. For example, Dutch Roman, Times
17 Roman, and Times New Roman are all
18 proportion ately spaced typefaces.
19 (B) "A monospaced typeface" is a typeface in which all
20 characters have the same advance width and there are

L 21 no more than 11 characters to an inch. For example,
22 both a typewriter with Pica type, and Courier font in
23 12 point are both monospaced typefaces.
24 (3) A brief must be on either 8-1/2 by 11 inch paper or 6-1/8 by
25 9-1/4 inch paper.
26 (A) A brief on 8-1/2 by 11 inch paper
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68 record may be included. The pages of the appendix must be
69 separated by tabs, one for each document, or consecutivelyL 70 numbered.

In paragraph (a)(1), the draft provided that brief may be produced using
both sides of the paper as long as the brief is clear and legible. This was
responsive to one of the comments on the published rule. Two members of the
Committee noted their circuits had affirmatively rejected a suggestion that briefs
be double sided. A motion was made that the rule be left silent on the issue of
single, or double-sided briefs, leaving determtion of the issue to local rule. The
motion was defeated by a vote of 3 to 5 so the double-sided provision remains in
the draft.

Paragraph (a)(2) defined proportionately spaced and monospaced
typefaces. The second and third sentences of (a)(2)(A) were amended to read as
follows: 'The design must be of a serifed, roman, text style. Examples are the
Roman family of typefaces, Garamond, and Palatino." The second sentence of
(a)(2)(B) was amended to read as follows: "Examples are Pica type and Courier
font in 12 point."

In paragraph (a)(4) the words "bold typeface" were replaced by "boldface,"
and "[clase citations" was changed to "[clase names."

L In paragraph (a)(5) the word limitation for a principal brief was reduced
from 14,000 to 12,500, and for a reply brief from 7,000 to 6,250. The 12,500 wordlimit corresponds to the new D.C. circuit rule. Also the charts presented during
the testimony the preceding day indicated that courier font in 12 point produces
approximately 250 words per page, so that a 50 page brief in courier font in 12
point would have approximately 12,500 words.

The page limits -in the safe-harbor provisions in (a)(5) were lowered to 30pages for a principal brief and 15 pages for a reply brief using a proportionatelyL spaced typeface and to 40 pages for a principal brief and 20 pages for a reply
brief using a monospaced type face. With regard to a brief prepared with atypewriter rather than a computer, it was recognized that such a person should beable to file a 50 page brief. But it was further recognized that unless such a brief
was larded with footnotes, the certification could honestly be made without
counting every word. If a typed brief is heavily footnoted, several members of theCommittee felt that it would be appropriate to require the preparer to count all
the words in order to make the certification.
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be consistent with the changes made in Rule 32. The general consensus
was that there was no need for the same level of detail as in Rule 32.Several members favored retaining the 20 page limit in (d)(3) buteliminating any word limit per page, etc.

V Chief Judge Breyer placed the proposed amendments to Rule 38 on thediscussion calendar for the Judicial Conferene last fall. He was concerned thatrequiring notice and opportunity to respond before a court can assess costs andsanctions for filing a frivolous appeal would stifle the ability of the courts toL. sanction minor delicts of counsel. Chief Judge Breyer asked the Advisory
Committee to consider a procedure that would permit a court to appropriatelynote such an infraction.

The subcommittee chaired by Judge Boggs reported that it had consideredChief Judge Breyer's concerns. The subcommittee stated that there have beenhistorically and remain, without hindrance from the revised Rule 38, a number ofmethods to deal with matters not warranting invocation of Rule 38. Theseinclude:
1. admonition from the bench;E 2. letters to counsel subsequent to decision, transmitted either by the clerk,the presiding judge, or the entire panel;
3. criticism in an opinion; and
4. referral to the bar association.

L The subcommittee believes that such methods can adequately address minordelicts that do not warrant the significant sanctions envisioned by Rule 38 or thatare not cost effective to address through that rule.

The subcommittee could not think of any matters that would fall outside ofRule 38 that could not be adequately addressed by the alternative methods
enumerated above.

A member of the Committee noted that some of the alternativesLi mentioned can be more serious than any sanction under Rule 38. Criticism of alawyer in a judicial opinion, for example, can ruin a lawyer's career; and yet thelawyer is not entitled to due process.

Judge Logan said that he would relay the response to Judge Breyer.
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from the Supreme Court Rule, the member noted that it will be a difficult burden
for an amicus to shoulder at the time of the first appeal especially because the
Committee also decided that an amicus must file its brief at the same time as the
party it supports. At the time of Supreme Court review, the parties have already
prepared briefs for consideration by the court of appeals and, therefore, anamicus knows the line of argument the party will use. An anicus does not have
the same sort of information at the time of review by a court of appeals.

In view of the hour, it was decided that discussion of the new draft should
be postponed until the next meeting.

Items 9 -5a d9 -. InB n Prcei g

¢? Item 924 involves a suggestion from the Solicitor General that intercircuitconflict should be made an explicit ground for granting an in banc hearing. At itsSeptember 1993 meeting, the Committee preliminarily approved such a changebut did not decide whether intercircuit conflict should constitute a separatecategory of cases as to which in banc review is appropriate, or whether to treat
intercircuit conflict as grounds for determining that a proceeding involves aquestion of "exceptional importance."

The representative from the Federal Judicial Center indicated that fourcircuits have local rules or I.O.P's stating that intercircuit conflict is grounds forgranting an in banc hearing. The Federal Judicial Center volunteered to study
the kind and number of petitions in those circuits and report to the Committee atits next meeting.

Judge Logan postponed discussion of the two in banc items until the nextI - meeting.
L

Judge Becker wrote to Judge Ripple, in his capacity as Chair of the
Committee, about the apparent conflict between Fed. R Civ. P. 9(h) and 28U.S.C. § 1293(a)(3) with respect to interlocutory appeal of admiralty cases that

'> include non-admiralty claims. Section 1293(a)(3) authorizes interlocutory appealfrom a decree in an admiralty S, as distinguished from an admiralty claim. Assuch, § 1293 apparently permits interlocutory appeal of a non-admiralty claim thatis part of a larger admiralty case. Fed. R. Civ. P. 9(h), however, can be read tolimit the broad grant in § 1293(a)(3) of interlocutory appeal in admiralty cag toone that allows only interlocutory appeal of admiralty clhms.
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Proposed Amendments to Rule 32 submitted
to the Judicial Conference Advisory Committee byPaul F. Stack and William Davis

April 25, 1994
Denver, Colorado

Rule 32. Form of a Brief, an Appendix, and Other Papers

(a) Definitions.

(1) A "monospaced typeface" is a typeface in which (i) allL, characters, including spaces, have the same advance width, (ii) there are no
more than 11 characters to an inch, and (iii) the weight of the typeface
design is regular or its equivalent.

(2) A "proportionately spaced typeface" is a typeface in which (i)individual characters have individual advance widths, (ii) the x-height (the
height of the lower case "x") is equal to or greater than 2 millimeters, (iii)the em-width (the width of the upper case "M") is equal to or greater than3.7 millimeters, (iv) the design is of a serifed, text, roman style, and (v) the
weight of the typeface design is regular or its equivalent.

L (3) A "typeset" document is one in which a clear black image isplaced on paper by means of a typesetting device including, but not limitedto, an output device with a resolution of 300 dots per inch or greaterutilizing digital data or a typewriter.

(4) Except as otherwise expressly provided, all printing and
typesetting terms used in this rule shall have the same meaning as Fused in theprinting and typesetting industry.

(b) Form of a Brief and an Appendix.

L (1) A brief or appendix must be typeset in either a monospaced or a
proportionately spaced typeface on opaque, unglazed, white paper. Copies ofthe brief or appendix may be produced using any duplicating or copying
process that produces a clear black image on white paper. Carbon copies of ar brief or appendix may not be used without the court's permission, except bypro se persons proceeding in forma pauperis.

L
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F (iv) the nature of the proceeding in the court (e.g., Appeal,
Petition for Review) and the name of the court, agency, or boardbelow;

7^: (v) the title of the document identifying the party or parties
L for whom the document is filed; and

(vi) the name, office address, and telephone number of
counsel representing the party for whom the document is filed.

A; (10) A brief or appendix must be stapled or bound in any mannerthat is secure, does not obscure the text, and that permits the document to lie
flat when open.

(c) Length of a Brief

(1) Except by permission of the court, a principal brief shall not
exceed 14,000 words and a reply brief shall not exceed 7,000 words. 1 The

L word count shall not include the corporate disclosure statement, table ofcontents, tables of citations and any addendum containing statutes, rules,
r regulations, etc. A court may establish by local rule a list of words andL symbols commonly used in legal citation which shall not be counted as

words for the purpose of this rule.
E

(2) A brief typeset in a monospaced typeface in compliance with
this rule which is 50 pages or less shall be conclusively presumed to be7 within the 14,000 word limit of subdivision (c)(1) of this rule and a reply
brief typeset in a monospaced typeface in compliance with this Rule which is25 pages or less shall be conclusively presumed to be within the 7,000 wordL limit of subdivision (c)(1) of this rule. In order for the conclusive
presumption to attach, the party submitting such brief shall not have used7 footnotes in a manner that would increase the content of the brief. Nothingin this rule shall prevent the submission of an opening or responsive brief
typeset in a monospaced typeface in excess of 50 pages or a reply brief in
excess of 25 pages so long as the actual word limitations of subdivision (c)(1)
are not exceeded.

(3) A brief shall have affixed to it at its end a declaration by an
attorney of record for the party submitting such brief that the brief is in
compliance with this rule and any applicable local rule. In the case of a brief

1 This proposed rule contemplates the elimination of Rule 2 8(g) of the Federal Rules ofAppellate Procedure.
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FRC1v: Honorable Paul Mannes, Chair
Advis4ory Committee on Bankruptcy Rules

SUBJECT: Report of the Advisory Committee on Bankruptcy Rules

DATE: May 16, 1994

The report of the Advisory Committee on Bankruptcy Rules
includes the following items:

I. Action Items

A. Proposed amendments to Rules 8018, 9029, and 9037, which
conform to the uniform provisions dealing with local rules,
standing orders, and technical amendments, are presented to the
Standing Committee for its consideration. A preliminary draft of
these proposed amendments was published for comment in October
1993. These proposed amendments are discussed in my separate
memorandum to you dated May 12, 1994, which is enclosed
immediately following this memorandum. A draft of the proposed
amendments and a summary of the comments received from the bench
and bar are attached to my May 12th memorandum.

B. The Advisory Committee requests permission to publish
for comment by the bench and bar a preliminary draft of proposed
amendments to Bankruptcy Rules 1006, 1007, 1019, 2002, 2015,
3002, 3016, 4004, 5005, 7004, 8008, and p006. These proposed
amendments are summarized in, and attached to, my enclosed letter
dated May 14, 1994.

II. Information Items

A. The Supreme Court has forwarded to Congress amendments
to Bankruptcy Rules 8002(b) and 8006 governing appeals from



conform to a uniform numbering system, the Subcommittee on Local
Rules has been working together with Patricia S. Channon, Senior
Attorney in the Bankruptcy Judges Division of the Administrativer Office, to devise such a numbering system. The subcommittee met
on February, 23, 1994, and approved for presentation to the
Advisory Committee a proposed numbering system that is tied to
the numbers of the relevant national Bankruptcy Rules. That

L numbering system has been approved preliminarily by the Advisory
Committee, but further work needs to be done. It is anticipated
that a numbering system will be considered by the Advisory
Committee at its next meeting in September 1994.

F. The Advisory Committee has been monitoring
Congressional efforts to amend the Bankruptcy Rules. During the
past few years, bills have, been introduced that would amend
Bankruptcy Rule 7004 dealing with service of process on federal
depository institutions or on other business entities. On two
occasions, letters have been written by the Chairman of the
Standing Committee in opposition to these bills. In addition,
Francis F. Szczebak, Chief of the Bankruptcy Judges Division of
the Administrative Office, testified in opposition to such a
provision contained in a comprehensive bankruptcy reform bill
(S.540). On April 21, 1994, the Senate passed S.540 (withr revisions from the prior text of S.-540 on which Mr. Szczebak
testified). Section 112 of S.540 would require that service on
federal depository institutions be by certified mail addressed to
an officer unless (a) the institution has filed an appearance (inLI which case the attorney shall be served by first class mail), (b)
the court orders -- on application served on the institution by
certified mail -- that service may be by first class mail sent to
an officer designated by the institution, or (c) the institution
has waived its right to service by certified mail. A copy of
section 112 of S.540 is enclosed for your information. It is not7 certain as to whether a similar provision will be included in

L proposed legislation in the House or whether S.540 will become
enacted.

7 At its meeting in February 1994, the Advisory Committee
L approved a preliminary draft of Rule 7004 that continues the

current practice of allowing service by first class mail, rather
than requiring service by certified mail, with respect to all
entities. The proposed amendments to Rule 7004 recommended by
the Advisory Committee are included in the package of proposed
amendments for which the Advisory Committee has requestedLI permission to publish for comment.

L Attachments:
1. Memorandum from Judge Mannes to Judge Stotler dated

7 May 12, 1994 with attachments relating to proposed
amendments to Rules 8018, 9029, and 9037.
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Honorable Paul Mannes, Chairr Advisory Committee on Bankruptcy Rules

SUBJECT: Proposed Amendments to Bankruptcy Rules 8018,
9029, and 9037

DATE: May 12, 1994

On behalf of the Advisory Committee on Bankruptcy Rules, itis my honor to transmit proposed amendments to Bankruptcy Rules8018, 9029, and 9037 for consideration by the Committee on RulesL of Practice and Procedure of the Judicial Conference of theUnited States.

These proposed amendments are unusual in their origin.
Whereas original recommendations for proposed amendments usuallyderive from the advisory committee and are presented to theStanding Committee for its approval, the original suggestions forL proposed amendments governing local rules, procedure when thereis no controlling law, and technical amendments originated fromthe Standing Committee with a view toward uniformity among theL four bodies of federal procedural rules -- Appellate, Bankruptcy,Civil, and Criminal. As a result of the coordinated efforts ofthe reporter to the standing committee and the reporters to theadvisory committees, the language of the proposed amendments onthese subjects is substantially the same in all four bodies offederal rules.

}a The Advisory Committee on Bankruptcy Rules favors theproposed amendments to Rules 8018 and 9029 relating to localrules and procedure when there is no controlling law, andrecommends that they be adopted with one change discussed below.At the Standing Committee meeting in June 1993, however, theAdvisory Committee on Bankruptcy Rules expressed its opposition



PROPOSED AMENDMENTS TO THE
FEDERA RULES OF BANKRUPTCY PROCEDURE*

Rule 8018. Rules by Circuit Councils and
District Courts: Procedure When There isNo Controlling Law

L 1 (a) Local Rules by Circuit

2 Councils and District Courts.

3 Cj Circuit councils which have

4 authorized bankruptcy appellate panels

5 pursuant to 28 U.S.C. S 158(b) and the

6 district courts may,_ by aetien of acting

7 by a majority of the judges of the

8 council or district court- make and

9 amend rules governing practice and

10 procedure for appeals from orders or

11 judgments of bankruptcy judges to the

12 respective bankruptcy appellate panel or

13 district court, not inons istent

14 consistent with -- but not duplicative

15 of -- Acts of Congress and the rules of

*New matter is underlined; matter
to be omitted is lined through.
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35 panel or district iudge may regulate

36 practice in any manner consistent with

37 federal law, these rules. Official

38 Forms, and local rules of the circuit

39 council or district court. No sanction

40 or other disadvantage may be imposed for

41 noncompliance with any requirement not

42 in federal law, federal rules, Official

43 Forms, or the local rules of the circuit

44 council or district court unless the

45 alleged violator has been furnished in

46 the particular case with actual notice

47 of the requirement.

COMMITTEE NOTE

The amendments to this rule conform
to the amendments to Rule 9029. See
Committee Note to the amendments to Rule
9029.
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19 and amend rules of practice and

20 procedure which are not inconoiotent

21 consistent with -- but not duplicative

L 22 of -- Acts of Con'ress and these rules

23 and which do not prohibit or limit the

24 use of the Official Forms. Local rules

25 must conform to any uniform numbering

26 system prescribed by the Judicial

L 27 Conference of the United States.

IC 28 (2) A local rule imposinc a

29 requirement of form must not be enforced

30 in a manner that causes a party to lose

31 rights because of a nonwillful failure

32 to complV with the requirement. In a- 1

33 eases not provided for by rule, the

34 court ma- reglate its practice in Zn-

35 manner not inonoeiotent with the

36 Official Ferms3 wreith thee ruls or

L 37 those of the distriet in which the court

7 38 aets.

Lo

L.
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The amendment also requires that
the numbering of local rules conform
with any uniform numbering system that
may be prescribed by the Judicial
Conference. Lack of uniform numbering
might create unnecessary traps for
counsel and litigants. A uniform
numbering system would make it easier
for an increasingly national bar and for
litigants to locate a local rule that
applies to a particular procedural
issue.

X Paragraph (2) of subdivision (a) is
new. Its aim is to protect against lossr of rights in the enforcement of local
rules relating to matters of form. For
example, a party should not be deprived
of a right to a jury trial because its
attorney, unaware of -- or forgetting--
a local rule directing that jury 'demands
be noted in the caption of the case,7 includes a jury demand only in the body
of the pleading. The proscription of
paragraph (2) is narrowly drawn --
covering only violations that are not
willful and only those involying local
rules directed to matters of form. It
does not limit the court's power to
impose substantive penalties upon a
party if it or its attorney stubbornly
or repeatedly violates a ldcal rule,
even one involving merely a matter of
' form. h Norr does it affect the court's
power to en'force local rules that
involve more than mere matters of form

F1 -- for example, a local rule requiring

L
L
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noncompliance with such an internal
directive, unless the alleged violator
has been furnished in a particular case
with actual notice of the requirement.

There should be no adverse
consequence to a party or attorney for
violating special requirements relating
to practice before a particular judge
unless the party or attorney has actual
notice of those requirements.
Furnishing litigants with a copy
outlining the judge's practices -- or
attaching instructions to a notice
setting a case for conference or trial
-- would suffice to give actual notice,
as would an order in a case specifically
adopting by reference a judge's standing
order and indicating how copies can be
obtained.



SIUlMMARY OF COMMENTS ON TEE PROPOSED AMENDMENTSTO BANRRUPTCY RULES 8018, 9029, AND 9037

The Advisory Committee on Bankruptcy Rules received sevencomments from the bench and bar in response to the publication ofthe preliminary draft of proposed amendments to Bankruptcy Rules8018, 9029, and 9037. Listed below are the names and addressesof the commentators and a summary of each comment.

(1) Edith Broida, Esq.
P.O. Box 5941
Washington, D.C. 20016
(March 30, 1994)

Ms. Broida disagrees with Rule 9029(b) in that it permits ajudge to regulate practice before him or her. "All judges needto be instructed in judicial management and have the rules setfor them." She also criticizes a particular local rule in theSouthern District of Florida that permits a bankruptcy judge tohear a motion to dismiss an appeal from an order of thebankruptcy court based on the appellant's failure to comply withprocedures for designating the issues. Ms. Broida also commentson several other issues that are not related to Bankruptcy Rules8018, 9029, or 9037.

(2) Honorable Samuel L. Bufford
United States Bankruptcy Court
Central District of California
Roybal Building
255 East Temple Street, Suite 1580
Los Angeles, CA 90012

L (December 2, 1993)

Judge Bufford agrees with the comments contained in theletter of Judge Lisa Hill Fenning (see below), except that hebelieves that "local" local rules (standing orders) should beactively discouraged. Judge Bufford discusses the experience in7 the Central District of California where procedures of some 20L bankruptcy judges have been coordinated, resulting in publicizedlocal rules rather than judge-specific standing orders.

Judge Bufford also comments that the numbering of localrules to correspond to the national Bankruptcy Rules "wouldintroduce a needless difficulty for lawyers in finding theappropriate local rule." In the Central District, local ruleshave been numbered to correspond to the local district courtrules. "A renumbering of the bankruptcy rules to correspond tothe Federal Rules of Bankruptcy Procedure will make it moredifficult for a non-specialist to find the appropriate localrule." He then recommends two ways to ameliorate this difficulty.First, the Bankruptcy Rules should be re-numbered to correspondto the Federal Rules of Civil Procedure and, second, district
courts should be required to number their local rules tocorrespond to the Fed.R.Civ.P. Then "the entire federal practice
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| Kentucky, which is tied to the national Bankruptcy Rules, beused.

Ad (5) Honorable Lisa Hill Fenning
United States Bankruptcy court
Central District of California
Roybal Building
255 East Temple Street, Suite 1682

d Los Angeles, CA 90012
(November 24, 1993)

Judge Fenning supports the goal of developing a uniformnumbering system for local rules, and says that her court isawaiting guidance from the Advisory Committee as to how toL renumber their rules. However, Judge Fenning urges the AdvisoryCommittee to first consider whether the present numbering systemfor the national Bankruptcy Rules is "logical and consistent."She believes that the national rules have evolved in a sequenceL that perhaps no longer reflects a useful structure or order.Once any necessary renumbering of the national rules iscompleted, then local rules could be numbered to correlate withthe national rules.

Judge Fenning also comments that proposed Rule 9029(b)L appears to sanction the practice of "local" local rules (standingorders), which she opposes. She believes that judges shouldstrive to reach consensus for uniform procedures to be includedin local rules, rather than having numerous judge-specificorders. She supports the principle that a litigant should notbe punished for noncompliance with a standing order if there isno notice of the requirement. Judge Fenning also comments thatstanding orders could interfere with the functioning of theclerk's office by imposing additional demands upon the clerk'sstaff to enforce special requirements of particular judges. Sherecommends that Rule 9029(b) be amended further to provide thatL "any regulations adopted by an individual judge must notinterfere with the functioning of the clerk's office."

L (6) Honorable Henry L. Hess, Jr.
Unites States Bankruptcy Court
District of Oregon
100Ll S.W. Fifth Avenue, 1900
Portland, Oregon 97204
(January 5, 1994)

L Judge Hess proposes that the Bankruptcy Rules expresslyrequire that "local rules must conform to the numbering system ofr the Bankruptcy Rules." The local rules in-the District of OregonLg already conform to the national Bankruptcy Rules. "What betterway to provide uniformity than to require local rules to use thesame numbering system as the national rules?"

3
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CHAIR JAMES K. LOGAN

APPELLATE RULESPETER 0. MCCABE PAUL
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L PATRICK E. HIGGINBOTHAM
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RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Honorable Alicemarie H. Stotler, Chairr Standing Committee on Rules of Practice
and Procedure

FROM: Honorable Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

SUBJECT: Proposed Amendments to Bankruptcy Rules 1006,
1007, 1019, 2002, 2015, 3002,,3016, 4004, 5005,
7004, 8008, and 9006

V DATE: May 14, 1994

On behalf of the Advisory Committee on Bankruptcy Rules, it
is my honor to submit proposals to amend the Federal Rules of
Bankruptcy Procedure.

r I request that the preliminary draft of these proposed
amendments be circulated to the bench and bar and that views and
comments be solicited. I further request that the Advisory
Committee be permitted to conduct a public hearing to afford an
opportunity for the oral presentation of views.

The proposed amendments are as follows:

(1) Rule 1006(a) is amended to include within the scope of
the rule any fees prescribed by thelJudicial Conference of the
United States pursuant to 28 U.S.C. S 1930(b) that is payable to
the clerk upon commencement of a case. This fee will be payable
in installments in the same manner that the filing fee prescribed
by 28 U.S.C. S 1930(a) is payable in installments pursuant to
Rule 1006(b).

(2) Rule 1007(c) is amended to provide that schedules and
statements filed prior to conversion of a case to another chapter
are treated as filed in the converted case, regardless of the
chapter the case was in prior to conversion. The rule now
provides that schedules and statements filed prior to conversion
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(8) Rule 4004(c) is amended to delay the debtor's discharge
in a chapter 7 case if there is a pending motion to extend the
time for filing a complaint objecting to discharge or if theL filing fee has not been paid in full.

(9) Rule 5005(a) is amended to authorize local rules thatr permit documents to be filed, signed. or verified by electronic
L means, provided that such means are Iconsistent withtechnical

standards, if any, established by the Judicial Conference. The
rule also provides that a document filed by electronic meansF constitutes a "written paper" for the purpose of applying the
rules and constitutes a public record open to examination. The
purpose of these amendments is to facilitate the filing, signing,
or verification of documents by computer-to-computer transmission

L without the need to reduce ,them t,, pp er eform in the clerk's
office.

(10) Rule 7004 is amended to conform to the 1993 amendments
to Rule 4 of the Federal Rules of Civil Procedure. First, cross-
references to subdivisions of F.R.Civ.P. 4 are changed to conform
to the new structure of the Civil Rule. Second, substantive
changes to Rule 4 F.R.Civ.P. that became effective in 1993 are
implemented in Rule 7004 to the extent that they are consistent
with the continuing availability under Rule 7004 of service by
first class mail as an alternative to the methods of personal
service provided under Rule 4 F.R.Civ.P.

(11) Rule 8008 is amended to permit district courts and,
where bankruptcy appellate panels have been authorized, circuit
councils to adopt local rules to allow filing, signing, or
verification of documents by electronic means in the same manner
and with the same limitations that are applicable to bankruptcy
courts under Rule 5005(a), as amended.

(12) Rule 9006 is amended to conform to the abrogation of
Rule 2002(a)(4) and the renumbering of Rule 2002(a)(8).

Drafts of the proposed amendments, and Advisory Committee
Notes explaining them, are attached.

L
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Rule 1006. Filing Fee

1 (a) GENERAL REQUIREMENT. Every petition shall be

2 accompanied by the prescribed filing fee except as provided

3 in subdivision (b) of this rule. For the purpose of this

4 rule, "filing fee" means the filing fee prescribed by 28

5 U.S.C. i 1930(a)(l)-(a)(5) and any other fee prescribed by

6 the Judicial Conference of the United States pursuant to 28

7 U.S.C. S 1930(b) that is pavable to the clerk upon the

8 commencement of a case under the Code.

9 (b) PAYMENT OF FILING FEE IN INSTALLMENTS.

v 10 (1) Application for Permission to Pay Filing Fee

E 11 in Installments. A voluntary petition by an individual

12 shall be accepted for filing if accompanied by the

13 debtor's signed application stating that the debtor is

14 unable to pay the filing fee except in installments.

15 The application shall state the proposed terms of the

16 installment payments and that the applicant has neither

17 paid any money nor transferred any property to an

18 attorney for services in connection with the case.

19 (2) Action on Application. Prior to the meeting

20 of creditors, the court may order the filing fee paid

21 to the clerk or grant leave to pay in installments and

22 fix the number, amount and dates of payment. The

' 23 number of installments shall not exceed four, and the

24 final installment shall be payable not later than 120

25 days after filing the petition. For cause shown, the

F ~~~~~~~~~~~~1



Rule 1007'.' Lists, Ichedules and
Statements; Time Limits

* * *

1 (c) TIME LIMITS. The schedules and statements,

2 other than the statement of intention, shall be

3 filed with the petition in a voluntary case, or if

_ 4 the petition is accompanied by a list of all the

5 debtor's creditors and their addresses, within 15

6 days thereafter, except asdotherwise provided in

7 subdivisions (d), (e), and (h) of this rule. In an

8 involuntary case the schedules and statements, other

9 than the statement of intention, shall be filed by

^ 10 the debtor within 15 days after entry of the order

11 for relief. Schedules and statements previously

12 filed prior to the conversion of a case to another

13 chapter in a pending chapter 7 ease shall be deemed

14 filed in a superseding the converted case unless the

15 court directs otherwise. Any extension of time for

16 the filing of the schedules and statements may be

r 17 granted only on motion for cause shown and on notice

18 to the United States trustee and to any committee

19 elected pursuant to S 705 or appointed pursuant to S

20 1102 of the Code, trustee, examiner, or other party

L 21 as the court may direct. Notice of an extension

22 shall be given to the United States trustee and to

23 any committee, trustee, or other party as the court

24 may direct.

3



Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 FamilyF Farmer's Debt Adjustment Case, or Chapter 13
Individual's Debt Adjustment Case to

Chapter 7 Liquidation Case

L 1 When a chapter 11, chapter 12, or chapter 13 case

2 has been converted or reconverted to a chapter 7 case:

3 * * * *

4 (7) EXTENSION OF TIME TO FILE CLAIMS AGAINST

5 SURPLUS. Any extension of time for the filing of elaim_

W11 6 against a surplus granted purouant to Rule 3002(c)(6),

C 7 shall apply to holders of claims who failed to file

8 their elaims within the time prescribed, or fixed by the

9 court purouant to paragraph (6) of this rule, and notice

10 shall be given as provided in Rule 2002.

COMMITTEE NOTE

~. 1 Subdivision (7) is abrogated to conform to the
2 abrogation of Rule 3002(c)(6) and the addition of

L 3 Rule 3002(d). If a proof of claim is tardily filed
4 after a case is converted to a chapter 7 case, the
5 claim may be allowed to the extent that the

tjv 6 creditor, as the holder of an unsecured claim proof
7 of which is tardily filed, is entitled to receive a
8 distribution under section 726 of the Code.

5
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24 hearings on all applications for compensation or

25 reimbursement of expenses totalling in excess of $500;

L 26 (8)- (7) the time fixed for filing proofs of claims

27 pursuant to Rule 3003(c); and -(9) _mu. the time fixed

28 for filing objections and the hearing to consider

29 confirmation of a chapter 12 plan.

30 * * * *

L 31 (c) CONTENT OF NOTICE.

32 * * * *

' 33 (2) Notice of Hearinq on Compensation. The notice

34 of a hearing on an application for compensation or

35 reimbursement of expenses required by subdivision (a)(7)

36 (a)(6) of this rule shall identify the applicant and the

37 amounts requested.

38

39 (f) OTHER NOTICES. Except as provided in subdivision

40 (1) of this rule, the clerk, or some other person as the

41 court may direct, shall give the debtor, all creditors, and

42 indenture trustees notice by mail of

43 * *

44 (8) a summary of the trustee's final report And

45 aeeeoun in a chapter 7 case if the net proceeds realized

46 exceed $1,500.

47 * * * *

d 48 (h) NOTICES TO CREDITORS WHOSE CLAIMS ARE FILED. In

- 49 a chapter 7 case, the court may, after 90 days following the

7



76 receive copies of all notices required by subdivisions

77 (a)(1), (a)(6) (a)(5), (b), (f)(2), and (f)(7), and such

L 78 other notices as the court may direct.

f¢ 79 *

80 ((k) NOTICES TO UNITED STATES TRUSTEE. Unless the case

81 is a chapter 9 municipality case or unless the United States

_ 82 trustee otherwise requests, the clerk, or some other person

L 83 as the court may direct, shall transmit to the United States

C 84 trustee notice of the matters described in subdivisions

85 (a)(2), (a)(3), (a)(5) (a)(4), (fa(9) (a)(8) , (b), (f)(1),

86 (f)(2), (f)(4), (f)(6), (f)(7), and (f)(8) of this rule and

87 notice of hearings on all applications for compensation or

| 88 reimbursement of expenses. Notices to the United States

89 trustee shall be transmitted within the time prescribed in

90 subdivision (a) or (b) of this rule. The United States

91 trustee shall also receive notice of any other matter if

92 such notice is requested by the United States trustee or

93 ordered by the court. Nothing in these rules shall require

94 the clerk or any other person to transmit to the United

t- 95 States trustee any notice, schedule, report, application or

96 other document in a case under the Securities Investor

97 Protection Act, 15 U.S.C. S 78aaa et seq.

LE * * * *

COMMITTEE NOTE

~=~J 1 Paragraph (a)(4) is abrogated to conform to the
2 abrogation of Rule 3002(c)(6). The remaining paragraphs
3 of subdivision (a) are renumbered, and references to

L 4 these paragraphs contained in other subdivisions of this

F 9
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Rule 2015. Duty to Keep Records, Make Reports,
and Give Notice of CaseV * * * *

1 (b) CHAPTER 12 TRUSTEE AND DEBTOR IN POSSESSION. In

2 a chapter 12 family farmer's debt adjustment case, the

3 debtor in possession shall perform the duties prescribed in

4 clauses (1)-(4) 12)- 4A of subdivision (a) of this rule -and

5 if the court directs, shall file and transmit to the United

6 States trustee a complete inventory of the property of the

VS 7 debtor within the time fixed by the court. If the debtor is

8 removed as debtor in possession, the trustee shall perform

9 the duties of the debtor in possession prescribed in this

10 paragraph.

11 (c) CHAPTER 13 TRUSTEE AND DEBTOR.

12 (1) Business Cases. In a chapter 13 individual's

13 debt adjustment case, when the debtor is engaged in

14 business, the debtor shall perform the duties prescribed by

15 clauses (41)-(4) -(2)-(4) of subdivision (a) of this rule and,

16 if the court directs. shall file and transmit to the United

17 States trustee a complete inventory of the property of the

18 debtor within the time fixed by the court.

19 * * * *

COMMITTEE NOTE

1 Under subdivision (a)(1), the trustee in a2 chapter 7 case and, if the court directs, the3 trustee or debtor in possession in a chapter 11 case4 is required to file and transmit to the United
- 5 States trustee a complete inventory of the debtor's

11



Rule 3002. Filing Proof of Claim or
Interest

L 1 (a) NECESSITY FOR FILING. An unsecured creditor or

L 2 an equity security holder must file a proof of claim orL
3 interest in accordance with this rule for the claim or

4 interest to be allowed, except as provided in Rules 1019(3),

all 5 3003, 3004 and 3005.

- 6 * * * *

7 (c) TIME FOR FILING. In a chapter 7 liquidation,

8 chapter 12 family farmer's debt adjustment, or chapter 13

t 9 individual's debt adjustment case, a proof of claim shall be

10 filed within 90 days after the first date set for the

L 11 meeting of creditors called pursuant to S 341(a) of the

C 12 Code, except as follows:

13 * * * *

14 (6) In a Chapter 7 liquidation case, if a

15 surplus remains after all claims allowed have

16 been paid in full, the eourt may grant an

17 extension of time for the filing of claims

18 against the surplus not filed within the time

r 19 herein abeve preseribed.

20 (d) TARDILY FILED CLAIM IN CHAPTER 7 CASE.

21 Notwithstanding, subdivision (a) of this rule, if a creditor

22 files a proof of claim in a chapter 7 case after the

23 expiration of the time for filing the proof of claim

24 prescribed in subdivision (c) of this rule, the creditor. as

13

L



Rule 3016. Filing of Plan and
Disclosure statement in Chapter 9 Municipality

and Chapter 11 Reorganization Cases

1 (a) TIHE FOR FIL6INC PLAN. A party in interest,

2 other than the debtor, whe is auther-eed te file a plan

3 under S 1121(e) of the Code may not file a plan after entry

4 of an ordor approving a disclosure statement unless

5 eenfirmation of the plan relating to the disclosure

6 statement ha been denied or the court otherwise directs.

7 + jt JaI IDENTIFICATION OF PLAN. Every proposed plan and

8 any modification thereof shall be dated and, in a chapter 11

9 case, identified with the name of the entity or entities

10 submitting or filing it.

L e1 (cL) b. DISCLOSURE STATEMENT. In a chapter 9 or 11

12 case, a disclosure statement pursuant to S 1125 or evidence
13 showing compliance with S 1126(b) of the Code shall be filed

7 14 with the plan or within a time fixed by the court.

COMMITTEE NOTE

1 Section 1121(c) gives a party in interest the right2 to file a chapter 11 plan after expiration of the period3 when only the debtor may file a plan. Under S 1121(d),4 the exclusive period in which only the debtor may file a5 plan may be extended, but only if a party in interest soL 6 requests and the court, after notice and a hearing,7 finds cause for an extension. Subdivision (a) is8 abrogated because it could have the effect of extending9 the debtor's exclusive period for filing a plan without10 satisfying the requirements of S 1121(d). The11 abrogation of subdivision (a) does not affect the12 court's discretion with respect to the scheduling of13 hearings on the approval of disclosure statements when14 more than one plan has been filed.

15



5 to delay entry of the discharge order if the debtor has6 not paid in full the filing fee and the administrative
7 fee required to be paid upon the commencement of the8 case. If the debtor is authorized to pay the fees in9 installments in accordance with Rule 1006, the discharge10 order will not be entered until the final installment11 has been paid.

17



COMMITTEE NOTE

1 The rule is amended to permit, but not require,
2 courts to adopt local rules that allow filing, signing,3 or verifying of documents by electronic means. However,
4 such local rules must be consistent with technical
5 standards, if any, promulgated by the Judicial

L 6 Conference of the United States.
7

r 8 An important benefit to be derived by permitting
9 filing by electronic means is that the extensive volume

10 of paper received and maintained as records in the
11 clerk's office will be reduced substantially. With the12 receipt of electronic data transmissions by computer,13 the clerk may maintain records electronically without
14 the need to reproduce them in tangible paper form.r' 15

L 16 Judicial Conference standards governing the
17 technological aspects of electronic filing will result18 in uniformity among judicial districts to accommodate an19 increasingly national bar. By delegating to theL 20 Judicial Conference the establishment and future
21 amendment of national standards for electronic filing,
22 the Supreme Court and Congress will be relieved of theLl 23 burden of reviewing and promulgating detailed rules
24 dealing with complex technologicallstandards. Another25 reason for leaving to the Judicial Conference theL 26 formulation of technological standards for electronic27 filing is that advances in computer technology occur28 often, and changes in the technological standards may
29 have to be implemented more frequently than would be30 feasible by rule amendment under the Rules Enabling Act31 process.
32
33 It is anticipated that standards established by the34 Judicial Conference will govern technical specifications7 35 for electronic data transmission, such as requirements
36 relating to the formatting of data, speed ofL 37 transmission, means to transmit copies of supporting
38 documentation, and security of communication procedures.
39 In addition, before procedures for electronic filing areSo 40 implemented, standards must be established to assure the41 proper maintenance and integrity of the record and toIn 42 provide appropriate access and retrieval mechanisms.L 43 These matters will be governed by local rules until44 system-wide standards are adopted by the Judicial
45 Conference.
46
47 Rule 9009 requires that the Official Forms shall be48 observed and used "with alterations as may be
49 appropriate." Compliance with local rules and any
50 Judicial Conference standards with respect to the

19



Rule 7004. Process; Service of Summons,
Complaint

L 1 (a) SUMMONS; SERVICE; PROOF OF SERVICE. Rule 4(a), (b),
m 2 (c) (2) (C)(i), (Id), fe and (g) (j) 4(a). (b). (c) (1)

3 (d)(1, (eL)-n). (1). and (m) F.R.Civ.P. applies in

4 adversary proceedings. Personal service pursuant to Rule
5 44-()- 4(e)-hi) F.R.Civ.P. may be made by any person not less
6 than 18 years of age who is not a party and the summons may

7 be delivered by the clerk to any such person.

8 (b) SERVICE BY FIRST CLASS MAIL. In addition to the

9 methods of service authorized by Rule 4(c)(2)(C)(i) and (d)
10 4(e) -(J) F.R.Civ.P., service may be made within the United

11 States by first class mail postage prepaid as follows:

12 (1) Upon an individual other than an infant or
L 13 incompetent, by mailing a copy of the summons and

14 complaint to the individual's dwelling house or usual

15 place of abode or to the place where the individual

16 regularly conducts a business or profession.

17 (2) Upon an infant or an incompetent person, by

18 mailing a copy of the summons and complaint to the

19 person upon whom process is prescribed to be served by
LI 20 the law of the state in which service is made when an
r 21 action is brought against such defendant in the courts

22 of general jurisdiction of that state. The summons and

23 complaint in such case shall be addressed to the person

r 24 required to be served at that person's dwelling house or
L 25 usual place of abode or at the place where the person

21
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52 Attorney General of the United States.

53 (5) Upon any officer or agency of the United States,

54 by mailing a copy of the summons and complaint to the

55 United States as prescribed in paragraph (4) of this

56 subdivision and also to the officer or agency. If the

57 agency is a corporation, the mailing shall be as

58 prescribed in paragraph (3) of this subdivision of this
L s59 rule. The court shall allow a reasonable time for

r 60 service under this subdivision for the purpose of curing

61 the failure to mail a copv of the summons and complaint7 62 to multiple officers. agencies. or corporations of the
63 United States if the plaintiff has mailed a copy of the

L 64 summons and complaint either to the civil process clerk

r~ 65 at the office of the United States attorney or to the

66 Attorney General of the United States. If the United

67 States trustee is the trustee in the case and service is
68 made upon the United States trustee solely as trustee,

LI 69 service may be made as prescribed in paragraph (10) of
C 70 this subdivision of this rule.

L 71 (6) Upon a state or municipal corporation or other

F 72 governmental organization thereof subject to suit, by

73 mailing a copy of the summons and complaint to the
L 74 person or office upon whom process is prescribed to be

75 served by the law of the state in which service is made
76 when an action is brought against such a defendant in
77 the courts of general jurisdiction of that state, or in

7, 23
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104 and, if the debtor is represented by an attorney, to the

105 attorney at the attorney's post-office address.

W 106 (10) Upon the United States trustee, when the

7 107 United States trustee is the trustee in the case and

108 service is made upon the United States trustee solely as

109 trustee, by mailing a copy of the summons and complaint

110 to an office of the United States trustee or another

L 111 place designated by the United States trustee in the

C 112 district where the case under the Code is pending.

113 (c) SERVICE BY PUBLICATION. If a party to an adversary

114 proceeding to determine or protect rights in property in the

115 custody of the court cannot be served as provided in Rule

116 4(d) e- (i) 4(e)-(j) F.R.Civ.P. or subdivision (b) of this

117 rule, the court may order the summons and complaint to be

118 served by mailing copies thereof by first class mail postage

119 prepaid, to the party's last known address and by at least

120 one publication in such manner and form as the court may

121 direct.

122 (d) NATIONWIDE SERVICE OF PROCESS. The summons and

123 complaint and all other process except a subpoena may be

124 served anywhere in the United States.

125 (c) SERVICE ON DEBTOR AND OTHERS IN FOREIGN COUNTRY.

126 The summoes and complaint and all other process exeept a

127 subpoena may be served as provided in Rule 4(d)(1) and

128 (d) (3) F.R.Giv.P. in a foreign eounry fA) -on the --b4oer,
129 any persen required to perform the duties of a debtor, any

25



156 subdivisiens Of Rule 4 F.R.Cijv.p. made applicable by-these

157 rulc sshall be the subdi~visins ef Rule 4 F.R.civ.P. in
d 158 effeet en January 1, 199O, notwithstanding anyamndmeznt to

v 159 Rule 4 F.R.Civap. iubaequent thereto.

COMMITTEE NOTE

dI 1 The purpose of these amendments is to conform the2 rule to the 1993 revisions of Rule 4 F.R.Civ.P. Rule3 7004, as amended, continues to provide for service by4 first class mail as an alternative to the methods of>8 5 personal service provided under Rule 4 F.R.Civ.P.

6 Rule 4(d)(2) F.R.Civ.P. provides a procedure by7 which the plaintiff may request by first class mail that8 the defendant waive service of the summons. This9 procedure is not applicable in adversary proceedings10 because it is not necessary in view of the availability11 of service by mail under Rule 7004(b). However, if a12 written waiver of service of a summons is made in an13 adversary proceeding, Rule 4(d)(1) F.R.Civ.P. applies so14 that the defendant does not thereby waive any objection15 to the venue or the jurisdiction of the court over ther 16 person of the defendant.

17 Subdivisions (b)(4) and (b)(5) are amended to18 conform to the 1993 amendments to Rule 4(i)(3)
19 F.R.Civ.P., which protect the plaintiff from the hazard20 of losing a substantive right because of failure to21 comply with the requirements of multiple service when22 the United States or an officer, agency, or corporation23 of the United States is a defendant. These subdivisions24 also are amended to require that the summons and25 complaint be addressed to the civil process clerk at the26 office of the United States attorney.

27 Subdivision (e), which has governed service in a28 foreign country, is abrogated and Rule 4(f) and (h)(2)29 F.R.Civ.P., as substantially revised in 1993, are made30 applicable in adversary proceedings.

d 31 The new subdivision (f) is consistent with the32 1993 amendments to F.R.Civ.P. 4(k)(2). It clarifies33 that service or filing a waiver of service in accordance34 with this rule or the applicable subdivisions of

27



Rule 8008. Filing and Service

I (a) FILING. Papers required or permitted to be filed

2 with the clerk of the district court or the clerk of the

3 bankruptcy appellate panel may be filed by mail addressed to

4 the clerk, but filing shall not be timely unless the papers

5 are received by the clerk within the time fixed for filing,

6 except that briefs shall be deemed filed on the day of

7 mailing. An original and one copy of all papers shall be

= 8 filed when an appeal is to the district court; an original

9 and three copies shall be filed when an appeal is to a

10 bankruptcy appellate panel. The district court or

11 bankruptcy appellate panel may require that additional

L 12 copies be furnished. Rule 5005(a)(2) applies to papers

13 filed with the clerk of the district court or the clerk of

14 the bankruptcy appellate panel if filing by electronic means

15 is authorized by local rule promulgated pursuant to Rule

16 8018.

* * * *

COMMITTEE NOTE
1 This rule is amended to permit, but not require,
2 district courts and, where bankruptcy appellate panels3 have been authorized, circuit councils to adopt localU 4 rules that allow filing of documents by electronic5 means, subject to the limitations contained in Rule6 5005(a)(2). See the committee note to the 1997 amendments to Rule 5005.

29
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7 ADVISORY COMMITTEE ON BANKRUPTCY RULES

F - Meeting of February 24-25, 1994

LJ Sea Island, Georgia

AGENDA

Introductory Items

Approval of minutes of September 1993 meeting.

Report of January 1994 meeting of Standing Committee.

Rules

1. Published amendments to Rules 8018, 9029, and 9037 re: local
rules, standing orders, and technical amendments. [Materials:
Reporter's memorandum dated 12/27/93.]

2. Proposed amendment to Rule 9014 to make certain 1993
amendments to Fed.R.Civ.P. 26 inapplicable in contested matters.7 [Materials: Reporter's memorandum dated 01/03/94.]

3. Proposed amendments to Rule 3002 to conform the rule to S726
of the Code. Related proposed amendments to Rules 1019, 2002,
and 9006. (Materials: Reporter's memorandum dated 01/06/94.)

4. Proposed amendments to Rules 1007(c) and 1019 concerning
converted cases. [Materials: Reporter's memorandum dated
01/05/94.]

5. Proposed amendments to Rule 7004 to conform to 1993
amendments to Fed.R.Civ.P. 4. [Materials: Reporter's memorandum
dated 01/09/94 and House Document 103-74 (amendments to Federal

_ Rules of Civil Procedure).]

L 6. Proposed amendments to Rule 1006 to include administrative
fee and to authorize chapter 13 trustee to collect filing feeF installments on behalf of-the clerk. Proposed adaptation of

L Official Form 3. [Materials: Reporter's memorandum dated
01/08/94; copy of proposed form.]

L 7. Proposed amendment to Rule 8002 re: filing of notice of
appeal by an inmate. [Materials: Reporter's memorandum dated
01/07/94.]

8. Proposed amendments to Rules 3017, 3018, and 3021 re: record
date for voting and distribution purposes. [Materials:
Reporter's memorandum dated 01/04/94.]

L.



*DRAFT
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of February 24 -25, 1994
Sea Island, Georgia

Minutes

The Advisory Committee on Bankruptcy Rules met at TheCloister in Sea Island, Georgia. The following members werepresent:

Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
Bankruptcy Judge James J. Barta
Bankruptcy Judge James W. Meyers
Professor Charles J. Tabb
Henry J. Sommer, Esquire

L Kenneth N. Klee, Esquire
Gerald K. Smith, Esquire
Leonard M. Rosen, Esquire

L Neal Batson, Esquire
Professor Alan N. Resnick, Reporter

The following former members also attended the meeting:

District Judge Joseph L. McGlynn, Jr.
Ralph R. Mabey, Esquire
Herbert P. Minkel, Esquire

The following additional persons also attended all or part of theL meeting:

District Judge Thomas S. Ellis, III, member, Committee on
Rules of Practice and Procedure, and liaison with thisL Committee

Bankruptcy Judge Lee M. Jackwig, member, Committee onE Automation and Technology
Professor Daniel R. Coquillette, Reporter, Committee onRules of Practice and Procedure
Peter G. McCabe, Secretary, Committee on Rules of Practice

t and Procedure, and Assistant Director, AdministrativeL 'Office of the U.S. Courts
John K. Rabiej , Chief, Rules Committee Support Office,

Administrative Office of the U.S. CourtsL Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U. S. CourtsRichard G. Heltzel, Clerk, U.S. Bankruptcy Court, EasternL District of California

Gordon Bermant, Director, Planning and Technology Division,
Federal Judicial Center



bankruptcy bill currently pending, would do. Amendments to Rule8002 and 8006 are pending at the Supreme Court and will takeeffect August 1, 1994, absent congressional action to the 'contrary. No bankruptcy rules amendments were before the January1994 Standing Committee meeting, and there was sentiment byStanding Committee members, he said, that advisory committeesshould'exercise restraint in proposing amendments.

With respect to the style revisions to the rules, Professorj L Resnick reported that Bryan Garner had submitted the proposeddraft of the civil rules and the Advisory Committee on CivilRules is in the process of line-by-line review. The intent is toL make only style changes, not substantive"ones, he said.

Professor Resnick said that the Judicial Conference hasguidelines on access to materials. He said that committee
members should be careful'about circulating memoranda that do notrepresent committee positions. Mr. Sommer observed in responsethat rules committee meetings are open to the public (28 U.S.C.LI S 2073(c).) and that committee records also are public.

L PUBLISHED DRAFT RULES

Published (Preliminary Draft) Amendments to Rules 8018, 9029, andProposed New Rule 9037. Professor Resnick reviewed the history
of these proposals for "common rules" concerning local rules andtechnical amendments. He described the initiating of theamendments by the Standing Committee, the negotiating of thelanguage with the other advisory committees, and the publication
of similar amendments for the'appellate, civil, and criminalrules. The last time the proposals'were considered by theK Advisory Committee was in February 1993, and several changes wereintroduced after that, which the committee had not had a chanceto consider prior to publication of the preliminary draft. Mostof these were stylistic or involved minor changes to theL committee notes. There were two changes that were substantive,
however.

L The first was an insert to the amendments to Rules8018(a)(2) and 9029(a)(2) that would prohibit a court from
enforcing any local rule imposing a requirement of form in a waythat would cause a party to lose rights ifthe failure to conformto the requirement was a "negligent failure." Mr. Rosen askedhow other "non willful" failures would be treated under the ruleand suggested that the appropriate standard ought to be "nonwillful," rather than negligence. Professor Coquillette saidthis was a good suggestion and might be adopted if the otheradvisory committees concur. Judge Robreno said he thought itr "revolutionary" to have rules that do not have to be followed,
but wondered whether his comment might be too late to have anyeffect. The Reporter said it was not too late. Judge Meyers



L~~~~~~~~~~~~~~~~~~~~~~~

In the event the committee thought it appropriate to make themandatory disclosure and meeting requirements inapplicable tocontested matters nationally, the Reporter had drafted an
amendment to Rule 9014 for this purpose. After discussion, amotion to defer action and study the operation of discovery
deadlines in contested matters overall carried by a 6-0 vote.

Rule 7004'and the 1993 Amendments to-Ped.R.Civ.P. 4. The 1991amendments to the bankruptcy rules "froze" the Fed.R.Civ.P. 4 (towhich reference is made in Rule 7004 and parts of which areincorporated into the bankruptcy rules by Rule 7004) to the
version of the rule that was in effect on January 1, 1990. Thisaction was taken because ,amendments,, to Rule 4 were'pending, buttheir final form was stilliuncertain. Rule 4 now has beenamended, and'it is time to amend Rule 7004 to conform to the newRule 4. The Reporter had prepared a draft for this purpose. Inaddition, the Reporter had'drafted a new subdivision (f)i to coverservice and personal jurisdiction over a party who is a non-resident of the United States having contacts with the United

4 States sufficient to justify application of United States law but
insufficientcontact withrany single state to support
jurisdiction under a state: long-arm statute. The'new subdivisionK tracks a similar, new provision in Rule 4. A motion to adopt theReporter'. draft carried by, a vot* of 6-2. Theqj,, amendments toRule,4, included, creating, a new Rule' 4.1 to cover "lother"', Ipgocess,7 not a ,>unmmons or subpoena.,a',j These provisions f formerly were lin a
subdivision of Rule 4 that was not cbyRule io&4'.
The Repforter s'a"Idhe ha&!consulted 'with Professor Lawrencel P.

Cformr member and former Reporter to. the committee aboutL. the history of not incorporatingthe subdivision. Professor Kinghad saidthe,'su ivision was left out intentionally so that itwould'no apply to' theservicee of ,motions.,, Rule 4.1 also,
L th°"''contains terri.trial limits on service that areinconsist'ent withthes nat bnwi~d evie provisions Lof Rulie~ 704 There vsn

0iorpciioz to tRpo e's ,,recommpnd tiontthat Rule 4i1 hlnot be
o LI !p ed inankruptCy rules.

7 ' ' ~ , PROPOSED AMENDMENTS

Rule 1006. Professor Resnick stated that the Judicial. Conference''in 1992 had prescribed a $30 administrative fee for chapter 7 andchapter 13 cases, payable at filing. 'As originally prescribed,this fee was not payable in installments as is the filing fee forsuch cases. In late i993, however, the Judicial Conference hadLI amended the schedule of fees prescribed under 28 U.S.C. S 1930(b)to permit payment of the $30 fee inhinstallments. Professor
Resnick had proposed twoidrafts to incorporate.the administrative7 fee into the rule on installment payments. A motion to adopt theshorter draft, amending Rule 1006(a)l,, carried on an 8-3 vote.
The Reporter stated that ,there also jhad been a proposal by thepresident of the National!'Association Iof Consumer Bankruptcy
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claims. The Reporter reviewed his memorandum dated January 9,1994, which detailed various suggestions for amendments, two fromdeputy clerks of court, several related to deleting references to
Rule 3002(c)(6) which the Committee separately had voted to
abrogate, and several further amendments suggested by Professor
Resnick. The Committee approved amendments to Rule 2002(h) thatwould assure the mailing of notices to the debtor, the trustee,
and all creditors during any 90-day claims filing period arisingfrom notification by the trustee that newly discovered assets may
be available for distribution. The Committee rejected a proposal
to amend subdivision (h) to extend the period during which all
creditors receive notices until the time has expired for the
filing of a claim on behalf of a creditor by the debtor or the
trustee. The Committee referred the proposed amendments to Rule
2002(h) and the Committee Note to the style subcommittee with the
following instructions: 1) make sure line 12 does not exclude the
debtor, the trustee, and the U.S. trustee from receiving notices,
2) make sure that creditors who filed claims late are notr excluded from receiving notices, and 3) reorganize the Com itteeNote to state simply that the rule is being amended "as follows"
and list the changes. A motion to approve the proposed
amendments as described above, subject to further work by thestyle subcommittee, carried unanimously.

Rule 3002. The Reporter briefly reviewed the history of variousE proposals to amend this rule that have been considered by theL Committee and noted that the case law concerning the status of a
late-filed proof of claim remains very unsettled. The Committee
declines to take a position on the issue. Nevertheless, thelanguage of Rule 3002(a), especially when read together with Rule
3009, leads to the conclusion that an unsecured creditor who
misses the deadline fo rfiling claims may not have an "allowedclaim" and may not receive any distribution in a chapter 7 case.
This conclusion, however, conflicts with the provisions of S 726
of the Code that indicate that a late-filed claim can be an
"allowed" claim, at least in some instances, and expressly directL payment of "tardily filed" claims under certain circumstances.
To clear up any conflict between the Code and the rules on this
issue, the Reporter had drafted amendments that would add a newL siubdivision (d) to the rule and delete existing subdivision
(c)(6) as unnecessary if Cd) wereadded. The proposed
subdivision (d) would state that a late claim may be allowed to
the extent the creditor would be authorized to receive aLdistrib7tion b-y S726., fMrl 'Rosen' offered alternative language to
accomplish the same result. A motion to approve the amendmentsiat rdrafted to' inorpbrate Kri Rosen'slssuggestions carried, withK none~~ oppossed. A 2kmptio to a~r649 confo6rming, changes to, theoposqd Committee Note alsocarried, with none opposed

Ru.les 3017, 3018, and 3021 adnd Proposed Amendments Regarding the
Record Date for Voting and Distribution. Rule 3017(d) requiresthat, certain documents in a chapter 11 case be mailed to
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EA hand, if the individuals do not all have to be physically present
at every proceeding, much time and energy can be saved and otherfr7 efficiencies realized in the utilization of judicial time. Forexample, a judge could handle a case from another district
without having to travel.

L Judge Barta, chairman of the subcommittee, reported that thesubcommittee had met twice and had drafted two amendments thatwould authorize courts to accept electronic filings. These areK discussed below. Judge Barta stated that the report requested byL the Committee on the future of technology and the rules was notyet complete due to the raising at the first subcommittee meeting7 of several issues that require further inquiry. The philosophyI anchoring the report would be that ,the Advisory Committee shouldtake a leading role in adopting rules to implement changing
technology, he said. One result of the Committee's havingstepped forward is Rule 9036,' which now permits delivery ofinformation from the court by means other than paper; the next
step, he said,'is to authorize the court to receive..do'cuments
other than on'paper. Judge Barta said he expects the report tobe finished in time for the Standing Committee to consider it inconnection with any request' to publish the proposed electronic
filing amendm'ents..

Rule 5005. The subcommittee on technology proposed addingia newsubdivision'('a) (2) that would authorize a' court by local rule toLpermit documents to be filed, signed oriverified 'by electronic
means'" consis'tent with any technical standards established by theJudicial Conference. A motion to adopt the.proposed amendmentcarriedl ith none opposed. On further notions, the Committee
approved'the deletion of lines 12 - 15 (no intent to permitfiling "by facsimil. transmission) and lines 68 - 171 !(no intent to
affect any statute requiring a "writing" or "signature") of theproposed Committee Note.

Rule 8008(a). The subcommittee's proposed amendment to the rulewould authorize a district court or bankruptcy appellate panel bylocal'rule to accept electronic filings. A motion to adopt theamendment carried, with none opposed.

Subcommittee on Alternative Dispute Resolution

Professor Tabb, chairman of the subcommittee, requestedguidance on the need for proposed amendments concerning
alternative dispute resolution. The consensus was that, althoughsome districts operate local, voluntary programs, there is not aneed for national rules at this time. A need could arise ifCongress were to mandate an ADR program for the bankruptcycourts. Accordingly, the subcommittee's work remains
investigatory at this time,



Oregon, as the site for a meeting in August 1995, and on Arizonafor a meeting in February or March of 1996.

Respectfully submitted,

Patricia S. Channon

F-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



To: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice and
Procedure

L From: Honorable Ralph K. Winter, Chair
Advisory Committee on the Federal Rules of
Evidence

Date: May 18, 1994

I hereby transmit by separate attachment proposed

amendments to Rules 412 and 1102 of the Federal Rules of

Evidence. Both have been published and subject to public

L comment. The proposed amendment to Rule 412 has been considered

by the Supreme Court, which has withheld approval of it. The

L Advisory Committee respectfully recommends that it be resubmitted

to the Judicial Conference.

I am also transmitting tentative decisions by the Advisory

7 Committee not to amend certain of the Rules of Evidence. The

work of the Committee has proceeded apace since its

LJ reconstitution. However, we have had very little input from the

bench, bar and public. This is unfortunate because the Committee

is undertaking a comprehensive review of all of the Rules. In

these circumstances, a decision not to amend a particular rule

may be as important as a decision to amend, and there is the

danger that some arguments for amendments have not been presented

to or considered by the Advisory Committee. The Committee

believes that a tentative decision on its part not to amend

7 certain rules during this comprehensive review should be subject

to the same procedures for public comment as its tentative

decisions to propose amendments. The Advisory Committee

1

Ld



Attachment to Memorandum of
Transmittal dated May 17, 1994

7 PROPOSED AMENDMENTS

Rule 412

The Supreme Court has withheld approval of the proposed

amendments to Rule 412(b)(2). In a letter to the Chair of the

Executive Committee of the Judicial Conference of the United

States, the Chief Justice stated a concern on the part of some

members of the Court that the proposed rule might violate the

Rules Enabling Act, which forbids the enactment of rules that-

"abridge, enlarge or modify any substantive right." 28 U.S.C. §

2072(b). The Chief Justice's-letter suggested that the proposed

rule might encroach on the rights of defendants in sexual

harassment cases because it may be inconsistent with Meritor

Savings Bank v. Vinson, 477 U.S. 57 (1986). Finally, the Chief

Justice's letter suggested that the Conference or Standing

go Committee might revisit the proposed rule in light of the

concerns expressed in his letter.

The Advisory Committee on the Federal Rules of Evidence

was asked by the Chair of the Standing Committee to state its

views on the Supreme Court's withholding of approval of proposed

L Rule 412(b)(2) and concerns expressed in the Chief Justice's

letter. Respectfully, the Advisory Committee recommends that

proposed Rule 412(b)(2) be resubmitted to the Judicial

Conference. The Advisory Committee sees no inconsistency with

3

L
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Attachment to Memorandum of
Transmittal dated May 17, 1994

L (b) Exceptions.

* * *

L(2) In a civil case, evidence offered to prove the

sexual behavior or sexual predisposition of any alleged victim is

admissible if it is otherwise admissible under these rules and

its probative value substantially outweighs the danger of harm to

any victim and of unfair prejudice to any party. Evidence of an

allecged victim's reputation is admissible only if it has been

placed in controversy by the alleged victim.

L

*New matter is underlined.

7

Committee Note

The Committee believes that proposed Rule 412(b)(2) is
within the rulemaking power delegated to the Supreme Court by the
Rules Enabling Act. Although commentators questioned the

L applicability of rulemaking authority established in the original
1934 Act to rules of evidence (see Stephen B. Burbank, The Rules
Enabling Act of 1934, 130 U.Pa.L. Rev. 1015 (1982); John Hart

L Ely, The Irrepressible Myth of Erie, 87 Harv. L. Rev. 693
(1974)), Congress' delegation of power to promulgate Federal
Rules of Evidence is now explicit. In 1988, the Act was amended
to add: "The Supreme Court shall have the power to prescribe
L. . .rules of evidence . . ." (Pub. L. No. 100-702, § 401(a),
102 Stat. 4648 (1988), codified at 28 U.S.C. § 2072(a) (emphasis7 added). Cf. 28 U.S.C. § 2074(b) requiring Congressional approval
for any rule "creating, abolishing or modifying an evidentiary
privilege").

In 1988, Congress also reenacted the requirement in the
second sentence of the original Rules Enabling Act of 1934 that a

EL 5

L



Attachment to Memorandum of
Transmittal dated May 17, 1994

authority. Cf. 1990 amendments to Rule 609(a)(1) (in criminal
cases amendment removed protection of special balancing test
previously accorded defense witnesses as well as the defendant,
and extended protection of a Rule 403 balancing test to
prosecution witnesses; in civil cases amendment rejected holding
of Supreme Court in Green v. Bock Laundry Machine Co., 490 U.S.
504 (1989), and extended Rule 403 balancing to witnesses against
whom all felony convictions had previously been admissible).

Rule 1102. Amendments

Ja) Amendments to the Federal Rules of Evidence may be

made as provided in section 2072 of title 28 of the United States

Code.

(b) The Judicial Conference of the United States may

amend these rules to correct errors in spelling, cross-

references, or typoQraDhv. or to make technical changes needed to

conform these rules to statutory changes.

COMMITTEE NOTE

Subdivision (b) is added to enable the Judicial Conference
to make minor technical amendments to these rules without having
to burden the Supreme Court and Congress with reviewing such
changes. This delegation of authority will relate only to
uncontroversial, nonsubstantive matters.

TENTATIVE DECISIONS NOT TO AMEND

The Advisory Committee on the Federal Rules of Evidence

has reached tentative decisions not to amend certain of the

7



Attachment to Memorandum of
Transmittal dated May 17, 1994

A list of Rules that the Advisory Committee has

tentatively decided not to amend follows. The list is partial

and will be added to as the Committee continues its work. The

absence of a Rule from the list does not mean, therefore, that

amendments to that Rule will be proposed.

The Advisory Committee has tentatively decided not to

amend the following rules:

Fed. R. Evid. 101. Scope

Fed. R. Evid. 102. Purpose and Construction

Fed. R. Evid. 105. Limited Admissibility

Fed. R. Evid. 106. Remainder of or Related Writings on
Recorded Statements

Fed. R. Evid. 201. Judicial Notice of Adjudicative Facts

Fed. R. Evid. 301. Presumptions in General Civil Actions
and Proceedings

Fed. R. Evid. 302. Applicability of State Law in Civil
Actions and Proceedings

Fed. R. Evid. 401. Definition of "Relevant Evidence"

Fed. R. Evid. 402. Relevant Evidence Generally Admissible;
Irrelevant Evidence Inadmissible

Fed. R. Evid. 403. Exclusion of Relevant Evidence on Grounds
of Prejudice, Confusion, or Waste of
Time

Fed. R. Evid. 404. Character Evidence Not Admissible to
Prove Conduct; Exceptions; Other Crimes

Fed. R. Evid. 409. Payment of Medical and Similar Expenses

Fed. R. Evid. 601. General Rule of Competency

9



AGENDA ITEM - on
Washington, D.C.
June 23-25, 1994

Report to Standing Rules Committee

Advisory Committee on Civil Rules

May 25, 1994

L Introduction

The draft minutes of the April 1994 meeting of the Civil Rules

Advisory Committee are attached. The draft was prepared by the

Committee Reporter, Edward H. Cooper, and reviewed by me. 
These

minutes supply a detailed account of the matters summarized in this

Report.

Action Items

Proposed Amendments Submitted for Approval To Transmit

L to the Judicial Conference

Summary of Amendments

The Committee recommends transmission to the Judicial

Conference of proposed amendments to Civil Rules 50, 52, 59, and

83. The proposals were published for comment on October 15, 1993.

Each of these amendments parallels amendments being proposed by

other advisory committees. The Committee does not recommend

transmission to the Judicial Conference of proposed amendments to

Rules 26(c), 43(a), and 84 that were published at the same time.

Rule 84 is discussed in this section; Rules 26(c) and 43(a) are

E discussed in the next section.

The amendments to Rules 50, 52, and 59 establish a uniform

period for the post-trial kmotions authorized by those rules. A

post-trial motion under any of these rules must be filed no later

than ten days after entry of the judgment. Until now, these rules

have variously required that within the ten-day period the motion

be served and filed, or be "made," or be served. Stylistic changes

also have been made to conform to the new style conventions.

The discussion of Rules 50, 52, and 59 is set out at pages 8

to 9 of the draft minutes.

The amendments to Rule 83 deal with local rules and with

F orders regulating matters not covered by national or local rules.

In keeping with the language of 28 U.S.C. § 2071, the requirement

of conformity with national statutes and rules would be expressed

by requiring that they "be consistent," in place of the present

Li "be not inconsistent." Local rules would be required to conform to

any uniform numbering system prescribed by the Judicial Conference

of the United States. A local rule imposing a requirement of form

I could not be enforced in a manner that would cause a party to lose
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Summary of Comments

Rules 50. 52. and 59. There were few comments on the Rule 50,
52, and 59 proposals. One lengthy comment was premised on the
erroneous belief that Rule 6(a) now permits a motion under any of

_ these rules to be "filed" by mailing within ten days, without
regard to the time of actual delivery to the court. (The
requirement of delivery to the court to establish filing is
illustrated by Cavaliere v. Allstate Ins. Co., 11th Cir.1993, 996
F.2d 1111.) Another comment addressed the failure to clarify the
question whether Rule 50(b) requires ,renewal of a motion for
judgment as a matter of law "where the court simply fails to rule
on the motion made at the close of the evidence rather than denies
it." This part of Rule 50(b) was extensively amended in 1991, and
the Comiittee decided not to revisit the issue for the present.

Rule 83. The Federal Magistrate Judges Association opposedL the Rule 83 proposal. They urged that there is no compelling
reason to establish national uniformity in local rule numbers, that
the Rule 83(a)(2) restriction on enforcing local rules is vague,

L and that the Rule 83(b) requirement of actual notice would forbid
enforcement of widely accepted norms that are not codified in any
form of order. Another comment was that while all of the proposed
changes are desirable, still greater efforts should be made to
control the variable, confusing, and often unwise requirements
adopted by local rules and standing orders. Perhaps the authority
of the Judicial Councils of the Circuits under 28 U.S.C. §§
332(d)(4) and 2071 should be clarified, or perhaps some other
system of effective review should be established.

Information Items

Status of Proposed Amendments Under Consideration

L Rules 26(c)(3) and 43(a)

Proposals to amend Rules 26(c) and 43(a) were published for
L4 comment on October 15, 1993. In light of the comments received and

further consideration by the Committee, it was decided to hold each
proposal for further study.

The proposed Rule 26(c)(3) expressly recognizes authority to
modify a discovery protective order and requires consideration,
among other matters, of the extent of reliance on the order, the
public and private interests affected by the order, and the burden
that the order imposes on persons seeking information relevant to
other litigation. It was intended to formalize and perhaps make

L more uniform the Committee's sense of general present practices.
Public comments covered a wide spectrum. Apart from support for
the proposal, some comments feared that it would allow protection

L to be defeated too easily. Other comments suggested that the

L
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the advantages of live testimony in favor of mere convenience for
witnesses. A suggestion that the rule might be amended to limit
transmitted testimony to exceptional or compelling circumstances

Lg.J was discussed but not brought to a vote. A motion to recommend
that minor changes be made in the Committee Note and that the
amendment be transmitted to the Judicial Conference failed by even
vote. The proposal remains on the Advisory Committee Agenda.

Discussion of proposed Rule 43(a) is set out at page 8 of the
draft minutes.

L*
Continuing and New Projects

L Rule 23

Reconsideration of the long-standing Rule 23 draft began with
discussion by a panel composed of John P. Frank, Esq., of the
Arizona bar; Professor Francis E. McGovern, of the University of
Alabama School of Law; and Herbert M. Wachtell, Esq., of the New

I York Bar. The panel discussion covered topics beginning with the
process that led to adoption of current Rule 23 in 1966 and ranging
through the most contemporaneous experience with mass-tort
litigation.

The topics opened by the panel discussion were generalized in
the ensuing Committee discussion. It was recognized that much
informal reaction rejects the current Rule 23 draft as not
necessary. In large part it would simply confirm present
practices. In trying to regularize and articulate present
practices, however, the draft is likely to create new uncertainties

X, that will cause trouble for years.

The informal reactions to the draft suggest the lack of hard
L information about the actual operation of Rule 23. Each year

brings several hundred to more than a thousand new class action
filings. The backlog of unresolved class actions is gradually
growing. It may be that despite the growing backlog, most of these
actions are resolved by well-settled routines that make light of
the theoretical questions suggested by more difficult cases that

F are reported and draw attention. It also may be that many of these
L actions present intransigent difficulties that lie far beyond the

reach of the relatively modest changes proposed by the draft. Some
class actions may be instruments of important social justice, while
others epitomize the worst fears that predatory lawyers win large
fees by alternatively settling unfounded class claims and selling
out meritorious'class claims. Very little is known in a systematicL way about such issues as the frequency of races among competing
counsel to be the first to file class claims; the proportion of
attempted classes that are certified; the time of the initial

7 certification determination, particularly in relation to proposed
L settlements; the extent of litigation over certification issues and
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incorporate them by reference in separate rules for pretrial and

post-trial masters.

At least one aspect of this project will require coordination
with the Evidence Rules Advisory Committee. Although it is

difficult to form any clear picture, it seems likely that there is

some ongoing practice of appointing a single person to serve

functions that combine the traditional role of master as temporary

judge with the role of expert trial witness. The overlapping

functions may become particularly sensitive if the parties perceive

that a witness has private ̀access tothe judge. Although it may

well be that the question should be handled primarily through the

Civil Rules, the best approach can be found only after drawing from

the wisdom of the Evidence Rules Committee on current practices and

the need to regulate whatever practices have emerged.

Discussion of pretrial masters is set out at pages 26 to 28 of

the draft minutes.

Rule 68

John Shapard reported the initial results of the Federal

Judicial Center study of offer-of-judgment provisions. Complete

results will be available for the October Committee meeting.

Substantial results also should be available for Professor Rowe's

ongoing simulation study.

Initial study results did not resolve the many doubts that

have attended study of Rule 68. Doubts remain at several levels.

At one level, it is not clear whether any plausible changes in Rule

68 will have much effect on the time of settlement or the number of

cases that settle. At the next level, the direct effects of

increased incentives may do more harm than any good. One level

further down, earlier or more frequent settlements also may be
undesirable. In waiting for the complete study results, the
Committee also intends to consider several alternative
possibilities. One is to abrogate Rule 68. Others are to attempt

to make it more effective by providing stronger incentives - in
addition to the capped benefit-of-the-judgment attorney fee

shifting of the current draft, other possibilities include
restrictions on contingent fees, shifting of expert witness fees,
or partial attorney fee shifting.

Discussion of Rule 68 is set out at pages 22 to 26 of the
draft minutes.

Style Project

The Committee met to discuss the Civil Rules style revisions
on February 21, 22, and 23. The minutes of the meeting are
attached.
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Rules of Civil Procedure 1

PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Rule 50. Judgment as a Matter of Law in Aetiens TAiedWby
Jury Trials! Alternative Motion for New Trial;
Conditional Rulings

f 1** *
2 (b) Renev-eoRenewing Motion for Judgment

3 After Trial; Alternative Motion for New Trial.

4 Whenever If, for anyreason, the court does not grant a

5 motion for a-judgment as a matter of law made at the

6 close of all the evidence is denied or for any reason is

7 not granted, the court is deemedconsidered to have

8 submitted the action to the jury subject to a late*

9 determination o-f the court's later deciding the legal

10 questions raised by the motion. Such a motion may be

C 11 Fenewed by service and The movant may renew its

12 request for judgment as a matter of law by filing a

* New matter is underlined; matter to be omitted is lined
through.
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L Rules of Civil Procedure 3

L 30 matter of law or may order a new trial.

31 (c) Same: Conditional Rulings on f rant of

32 Granting Renewed Motion for Judgment as a Matter of

33 Law,. Conditional Rulings; New Trial Motion.

V 34

35 (2) 41e-Any motion for a new trial under

36 Rule 59 by a party against whom judgment as a

37 matter of law has-been-is rendered may-sewemust

38 be filed a motion for a new trial pursuant to Rule

39 &9-not later than 10 days after entry of the

40 judgment.

41

COMMITTEE NOTE

The only change, other than stylistic, intended by this
r~n revision is to prescribe a uniform explicit time for filing of post-

judgment motions under this rule - no later than 10 days after
entry of the judgment Previously, there was an inconsistency
in the wording of Rules 50, 52, and 59 with respect to whether
certain post-judgment motions had to be filed, or merely

FE

L



Rules of Civil Procedure 5

Rule 52. Findings by the Court; Judgment on Partial Findings

2 (b) Amendment. Upon-On a par's motion ef-a

5 3 pai4y made filed not later than 10 days after entry of

4 judgment, the court may amend its findings -or make

5 additional findings - and may amend the judgment

6 accordingly. The motion may be made -with-accompany

7 a motion for a new trial pursuant to underRule 59.

8 When findings of fact are made in actions tried by the

Ls 9 eeut-without a jury, the qNestionef the-sufficiency of

10 the evidence te suppe -supporting the findings may

11 4hereaftefrbe later questioned raised-whether or not in

12 the district court the party raising the question has made

13 in the district court an objection to such objected to the

14 findingsmoved. or has made a motion to amend them

15 or a metion for judgment or moved for partial findings.

16

LJ
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r Rule 59. New Trials; Amendment of Judgments

2 (b) Time for Motion. Agy motion for a new trial

y 3 shall-must be served-filed not later than 10 days after

F 4 the-entry of the judgment.

5 (c) Time for Serving Affidavits. When a motion

6 for new trial is based upon affidavits, they shall-must be

7 seved-filed with the motion. The opposing party has 10

8 days after such-service within which to septie-file

9 opposing affidavits, whieh-but that period may be

L 10 extended for an additional period not cececding up to 20

11 days. either by the court for good cause shown or by the

12 parties' by-written stipulation. The court may permit

L 13 reply affidavits.

14 (d) On Court's Initiative-*f-Court Notice:

15 Specifving Grounds. Not later than 10 days after entry

L 16 of judgment the court., on -ef-its own, initiatide-may
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L inconsistency in the wording of Rules 50, 52, and 59 with
respect to whether certain post-judgment motions had to be
filed, or merely served, during the prescribed period. This
inconsistency caused special problems when motions for a new
trial were joined with other post-judgment motions. These
motions affect the finality of the judgment, a matter often of

L importance to third persons as well as the parties and the court.
The Committee believes that each of these rules should be

F revised to require filing before end of the 10-day period. Filing
is an event that can be determined with certainty from court
records. The phrase "no later than" is used - rather than

F "within" - to include post-judgment motions that sometimes
L are filed before actual entry of the judgment by the clerk. It

should be noted that under Rule 5 the motions when filed are
to contain a certificate of service on other parties. It also
should be noted that under Rule 6(a) Saturdays, Sundays, and
legal holidays are excluded in measuring the 10-day period, but
that Bankruptcy Rule 9006(a) excludes intermediate Saturdays,
Sundays, and legal holidays only in computing periods less than
8 days.

Rule 83. Rules by District Courts: Judge's Directives

1 (a) -Local Rules.

2 (11-Each district courtby-aetie-ef.ting

3 by a majority of the-its district Judges-thereef1 may

4 from time to time, after giving appropriate public

5 notice and an opportunity te-Lfor comment, make
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23 form must not be enforced in a manner that causes

24 a party to lose rights because of a nonwillful

25 failure to comply with the requirement.

26 (b) Procedure When There is no'Controlline

27 Law. In all eases net provided for by rule, the A distrit

28 judges and miagistrates may regulate 4heb-practice in any

29 manner noet-inconsistent with 4hese-federal law. rules

30 adopted under 28 U.S.C. 44 2072 and 2075. ef-and local

31 rules these of the district ini which they aet., No sanction

32 or other disadvantage may be imposed for

33 noncompliance with any requirement not in federal law.

34 federal rules, or the local district rules unless the alleged

35 violator has been furnished in the particular case with

36 actual notice of the requirement.

r~~~~~~~~~~~~.
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oppose motions for summary judgment.

SuBDMsIoN (b). This rule provides flexibility to the court
in regulating practice when there is no controlling law.
Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adopted
under 28 U.S.C. §§ 2072 and 2075, and with the district local
rules.

This rule recognizes that courts rely on multiple directives
to control practice. Some courts regulate practice through the
published Federal Rules and the local rules of the court. Some

Lo courts also have used internal operating procedures, standing
orders, and other internal directives. Although such directives
continue to be authorized, they can lead to problems. Counsel
or litigants may be unaware of various directives. In addition,
the sheer volume of directives may impose an unreasonable
barrier. For example, it may be difficult to obtain copies of the
directives. Finally, counsel or litigants may be unfairly
sanctioned for failing to comply with a directive. For these
reasons, the amendment to this rule disapproves imposing any
sanction or other disadvantage on a person for noncompliance
with such an internal directive, unless the alleged violator has
been furnished actual notice of the requirement in a particular
case.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to practice

7 before a particular court unless the party or attorney has actual
notice of those requirements. Furnishing litigants with a copy
outlining the judge's practices - or attaching instructions to a
notice setting a case for conference or trial - would suffice to

L give actual notice, as would an order in a case specifically

7
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ADVISORY COMMITTEE ON CIVIL RULES

APRIL 28 AND 29, 1994

The Advisory Committee on Civil Rules met on April 28 and 29,
1994, at the Administrative Office of the United States Courts in
Washington, D.C. The meeting was attended by Judge Patrick E.
Higginbotham, Chair, and Committee Members Judge Wayne D. Brazil;
Judge David S. Doty; Carol J. Hansen Fines, Esq.; Francis H. Fox,
Esq.; Assistant Attorney General Frank W. Hunger; Mark 0. Kasanin,
Esq.; Judge Paul V. Niemeyer; Professor Thomas D. Rowe, Jr.; Judge
Anthony J. Scirica; Judge C. Roger Vinson; and Phillip A. Wittmann,
Esq. Edward H. Cooper was present as Reporter. Judge Alicemarie
H. Stotler attended as Chair of the Committee on Rules of Practice
and Procedure, as did Chief Judge William 0. Bertelsman as Liaison
Member from that Committee and Professor Daniel R. Coquillette as
Reporter of that Committee. Chief Judge Paul Mannes, Chair of the
Advisory Committee on Bankruptcy Rules, and Judge Jane A. Restani,
a member of that Committee also attended. Parts of the meeting
were attended'lby Judge William W Schwarzer, Joe S. Cecil, John
Shapard, Elizabeth Wiggins, alhd Thomas E. Willging of the Federal
Judicial Center. 'Peter G. McCabe, John K. Rabiej, Mark Shapiro,
Judith Krivit, and 'Joseph F. Spaniol Jr., were 'present from the
Administrative Office. Observers included Kenneth J. Sherk, Esq.,
and Alfred W. Cortese, Jr., Esq.

HEARING

The meeting began with a hearing on the proposals to amend
Civil Rules 26, 43, 50, 52, 59, 83, and 84 that were published for
comment on October 15, 1993.

Alfred W. Cortese, Jr., Esq. testified on the Rule 26(c)(3)
proposal, supporting the amendment as a restatement of current good
practice. He provided a history of the public perception that
protective orders may defeat public access to information important
to protect public health and welfare, and of the efforts that have
been made over the past five years to enact state legislation in
this area. Some states have adopted statutes or court rules that
increase public access; many have failed to act on similar
proposals. -Washington passed a broad statute and then cut it back.
Experience with the Texas rule has shown that it is very difficult
to administer. The standards also are difficult to apply; in
determining whether there is a public hazard, the judge may seem to
be prejudging the merits of the case. He urged that much of the
drive for increased access is based not on a need to inform the
public of important issues - full information is presently
available to protect against any significant hazards - but on the
desire for publicity. The examples often given of thwarted public



L ~ Minutes 3
Civil Rules Advisory Committee
April 28 and 29, 1994

regulatory agencies cannot demand production of information they do
not know about; they are not adequately staffed to follow allL litigation all around the country. There is a need to scrutinize
carefully the extent of the possible problems with protective
orders. There is a view that they are desirable because they
facilitate discovery. More often than not, however, "good cause"
is not shown - the parties stipulate, or the judge simply orders
protection. Even if the primary purpose of litigation is to
resolve private disputes, it is wrong tto~conclude that courts have

L no role in protecting the public interest. There is only anecdotal
information about harms to the public interests, much of it arising
from automobile crash litigation including such matters as theF risks of rear-set lapbelts, sidesaddle gas tanks, and crash-
testing. Perhaps courts should not be required to inquire into
every stipulated protective order, but at least the parties should
be required to stipulate that there is no public interest involved.
The bill now pending 'in fact would require the court to make
findings in each case. And courts will be able to administer a
"public health or safety" standard.

Stephen Yagman, Esq., testified on Rule 83. He would oppose
any action that might weaken the requirement that orders by
individual judges be consistent with the Federal Rules and local
rules. His own experience litigating 42 U.S.C.A. § 1983 actions in
a small firm shows that there are far too many standing orders, as
set out in his written statement. It is very difficult to achieve
effective review of standing orders by an appellate court. The
rule should be further amended to provide effective means of
enforcement. It is not clear what authority the Judicial Council
of a Circuit has to review standing orders under 28 U.S.C. §§ 332
and 2071. Perhaps a committee of judges should be established in
each district to review the standing orders of that district on anf ongoing basis. He also urged that Rule 30 should be amended to

L allow the attorney taking a deposition to administer the oath or
affirmation, saving the cost of having a court reporter attend.
Finally, he urged that Rule 45 should be amended so that attendance
of a party at trial could be compelled by notice, without need to
resort to a subpoena.

MEETING

The meeting began after the hearing concluded. Judge
Higginbotham welcomed Judge Stotler and noted that the press ofL other duties has led Chief Justice Holmes to resign as a member of
the Committee.

F The draft minutes of the October, 1993, and February, 1994meetings were approved with corrections.

[ Comments on Proposed Rules

L
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discovery materials. To the extent that proposed legislation
mingles discovery materials with other materials, it should be
clarified. The general topic of access to court records was
addressed again, briefly, in connection with the sketch of a[ possible Rule 77.1 noted below.

The purpose of the proposal as published was described by
several members of the committee as confirmation of present law in
the sense of the general iand better i~practice. This purpose seemed

L well reflected in many of the public comments. Some questioned the
need to adopt a rule that simply confirms current practice. Others
thought it sensible to confirm current practice as a means of

L stabilizing practice and making it more uniform. Still others
challenged the proposal as not going far enough. The range of
commments itself was taken as evidence of the great importance of
the topic and the need to think carefully about it.

One topic not addressed by the proposal is the standard for
issuing an initial protective order. Some of the comments

L addressed this omission, suggesting that the standard should be
amended to require consideration of public health and safety. Some

E members of the committee expressed the view that the present rule
has worked effectively and that the standard for issuing an initial
protective order should not be changed.

The question of, reliance on a protective order was addressed
in the public comments, some believing reliance an important
consideration and some urging that reliance is irrelevant to
modification or dissolution.

Some concern was expressed that it is inappropriate for a
party to secure sweeping discovery under a protective order that
limits use of the discovery materials and then switch fields by
arguing that public health or safety require dissemination of the
materials. A request for access by a nonparty might be different,
at least if it were clear that the nonparty request had not been
stimulated by a party. A response to this distinction was ventured
that a nonparty who has a legitimate litigating need for
information should file suit and undertake its own discovery. A

L different response was that these questions are genuinely complex.
There is a strong pressure on counsel to do whatever best
facilitates disposition of the immediate case. Protective orders
and related confidentiality agreements can expedite discovery and
also can easelthe way to settlement. Once the fruits of discovery
have been uncqvered, however, there may come a new realization that
the dispute involves issues that could affect other litigation or

L the general public.

The philosophy of discovery in relation to private civil
F litigation also came under consideration. Deep divergences of

L
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of the power to modify or dissolve. It was moved that the proposal
be amended by deleting the first sentence and incorporating
portions of it in the second sentence. As revised, the first
sentence would read: "In ruling on a motion to dissolve or modify
a protective order, the court must consider * * *." Deletion of
the reference to a motion might have some impact on the freedom
with which courts act on their own intiative, but it was not
intended that the published proposal cut off the power to act
without motion. After discussion, --i4i was decided by vote of 6 to
4 that the language should not be changed.

The discussion of the need for a motion also addressed the
question of "standing" to seek modification or dissolution. It was
supposed that the draft language does not change present practice,
that a nonparty would be allowed to seek access in the same
circumstances as now support a nonparty request. The question was
recognized as a difficult one that deserves further consideration.

¶The pub~lic comments suggested many possible changes in Rule
26(c). One that was picked out for discussion was incorporation of
an explicit reference to changes in circumstances between initial
issuancel of a protective order and the time of a motion to dissolve

L (4or m dify. No conclusion was reached as to this suggestion.

Another question raised by the public comments is whether it
is feasible to administer a test that looks to public health and
s safety. During the early phases of discovery, when protective
orders, are most likely to be important, it may be difficult to get
behind I plausible assertions of a threat to public health or safety.

L I'Effor .s to determine the question may take on aspects of a
prelimilnary trial. If protection is denied, prospects of
ettlbeMent may be diminished because publicity drives the defendant

Ito sek vindication by judgment. Again, no conclusion was reached
IStol his concern.

L ++reII~7cussion then turned to the proper course to take on the
present Ioposal. It was noted that protective discovery orders
have, bedEcaught up in the more general debate about access to
Court hecodds,,often without distinguishing the differences between

L ic p itoinformaion and materials that have been submitted for
consi tion and action by a court. Congress and many state
legisli tures have undertaken active consideration of these topics,
and it l important to develop some means of integrating the work
Ioflt1t dvisory Committee with the work of Congress. The single
Inlstl Ailortant question, moreover, remains a matter of competingr a Keadl ess Thiere still is no systematic empirical evidence to show
fittr legiti~mate and significant needs for public access to
lslcovilrh information are often defeated by protective orders.

Crot~cl ie orders do much good. But if they also cause much harm,
L sone ieans must be found to preserve most of the good and avoid

L'
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Discussion of the proposed amendments to Rules 50, 52, and 59
focused in part on the history of the proposal. Each rule now sets
10 days as the period for these post-trial motions, but the period
is allowed variously to "serve" the motion, to "file and serve" the
motion, or to "make" the motion. The Bankruptcy Rules Committee
suggested that the rules be changed so that each allows 10 days
from entry of judgment to file the motion. This suggestion drew
from the desire to further integrate bankruptcy practice with
practice under the Civil Rules. A parallel change has been
proposed for Appellate Rule 4. Filing was chosen as the
requirement because ordinarily it is an objective phenomenon that
can be easilylverified at the clerk's office. Some concern was
expressed with the difficulty of accomplishing timely filing by
lawyers located in remote areas.

It was urged on behalf of the Bankruptcy Rules Committee that
the Note to Rule 59 should be revised by adding the information
that Bankruptcy Rule 9006(a) treats "intervening Saturdays,
Sundays, and legal holidays" differently than Civil Rule 6(a).
This request was adopted.

A motion to send Rules 50, 52, and 59 to the Standing
Committee for approval, with the addition to the Rule 59 note, was
adopted.

Rule 83

The Bankruptcy Rules Committee recommended that the proposed
Rule 83(a)(2) reference to "negligent" failure to comply with a
local rule requirement of form be changed to "nonwillful." The
change reflects the prospect that read literally, the proposal
would not reach an unavoidable failure to comply. The Committee
accepted this recommendation without dissent.

The discussion of proposed Rule 83(b) focused on the question
whether it might be possible to do something more effective to
restrict or eliminate standing orders. Several Committee members
thought it would be desirable to reduce drastically the use of
standing orders. It was noted, however, that past efforts to
reduce even the use of local rules have proved difficult; efforts
to reduce the use of individual judge standing orders seem all the
more likely to prove difficult.

A motion to send Rule 83 to the Standing Committee for
approval was adopted.

Rule 84

Discussion began with the proposal to add a new Rule 84(b).
It was suggested that the proposal is ultra vires. The Rules
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support in principle of such legislation.

Proposed amendments of Rule 11 in the National Competitiveness
Act seem to have been defeated, at least for the time being.

S. 1976 contains a substantial number of class action
provisions that would apply to implied causes of action under the
Securities Exchange Act of 1934. The provisions will deserve
consideration in the course of the Committee's ongoing study of
Rule 23.

Ongoing Rule Proposals

Rule 23

The discussion of Rule 23 began with a panel of three class-
action experts: John P. Frank, Esq., of the Arizona bar; Professor
Francis E. McGovern, of the University of Alabama School of Law;
and Herbert M. Wachtell, Esq., of the New York bar.

Herbert Wachtell spoke first. He sketched his own background
in class action litigation. His longest experience has been in
securities law litigation, commonly defending. More recently, he
has been involved in an attempt to use Rule 23 to accomplish an
omnibus settlement of a massive asbestos litigation, appearing for
a defendant who desired certification of a plaintiff class. He
also has been co-chair of the Lawyers Committee for Civil Rights
Under Law, and exposed to class actions from the civil rights
perspective.

In the securities area, there are abuses and strike suits.
C There are unseemly races to the courthouse without investigation in

an effort to be first in line as class counsel. But despite these
problems, and properly administered, Rule 23 can work reasonably
well without changes. Abuses are addressed effectively by means
both procedural and substantive.

Three procedural devices have been particularly effective in
r securities class actions. First is rigorous enforcement of Rule

9(b) as to allegations of fraud - the Second and Seventh Circuits
are on the front lines of this development. The Second Circuit
requires allegation of specific facts giving rise to a strong
inference of fraud. The Seventh Circuit effectively requires
pleadings of who, what, when, where, and why. A second procedural
device has been to expand the scope of materials that can be
considered on a Rule 12(b)(6) motion to include materials referred
to on the face of the complaint and public-filed documents. If,
for example, the plaintiff alleges that X,Y, and Z were not
disclosed, the court will consider SEC filings in which X, Y, and
Z were disclosed. Third, there is a developing trend to stay

L



Minutes 13
r Civil Rules Advisory Committee

April 28 and 29, 1994

described, even for purposes of settlement.

L As to the proposed amendments, Mr. Wachtell agreed with most
of the written comments submitted by the Association of the Bar of
the City of New York. Radical overhaul of Rule 23 is not
desirable. The bench and bar have learned to live with Rule 23 as
it is now. The proposed requirement that a class representative be
willing to represent the class will do away with defendant classes.
Defendant classes are essential to settle mass torts. In corporate
litigation, defendant classes can serve the function of a "bill of
peace" to make sure there are no more claims out there. It might
be desirable, however, to find some way to compensate the unwilling
defendant class representative for the additional costs of
defending on behalf of a class.

Opt-in classes should not be restored. This device was
abandoned for a reason.

A provision for interlocutory appeal in the sole discretion of
the court of appeals is a desirable supplement to interlocutory
appeal by certification of the district court and permission of the
appellate court under 28 U.S.C. § 1292(b). The decision on classL certification is, at times, effectively the final decision in the
action. Denial leaves the representatives unable to litigate the
claim, while grant forces the defendant to settle.

The suggestion that a modest amendment should be made to
signal the availability of class actions in mass tort cases should
be resisted. Class action treatment is desirable only for

LI settlement, not for litigation.

It would be good to create a discretionary power to deny opt-
L outs in (b)(3) classes, particularly for settlement. There should

be a presumption against opting out of (b)(1) and (b)(2) classes,
and in favor of opting out in (b)(3) classes.

The basic notice scheme should be preserved, but the district
court should be given discretion to reduce the extent of notice

l required in (b)(3) class actions.

Professor McGovern spoke next. He noted that over the course
of many years of experience with class actions, often acting as
special master, he has experimented with many different ideas.
With accumulating experience, he has become more conservative about
the answers to class action questions. Mass torts was his topic
for this day.

One observation heard from many experienced class-action
observers is that it does not make much difference what Rule 23
says. Judges and lawyers are result-oriented and will achieve the
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represent.

L Class action notices have the effect of bringing lots of
claims to court. Without a class action, perhaps 10% to 20% of
legitimate claims will be filed. Notice brought in lots of claims
in the Dalkon Shield litigation. Once $4,000,000 worth of notices
are sent out in the breast implant litigation, much the same is
likely to happen. But if there are a lot of opt-outs, the
defendants will have a real problem. They are taking big risks
from fear of the alternatives.

L Salvation may lie not in Rule 23 but in something else.

Are class actions good or bad for tort claims? Even ATLA is
deeply divided on this. There is a major argument that plaintiffs'
lawyers are using Rule 23 to line their own pockets and sell -out
victims by sweetheart settlements. The other side is that firms
who make much money representing the sickest of the sick are simplyK looking to protect their own positions.

John Frank finished the panel presentation. He began with a
history of present Rule 23, noting that it is a product of theL rebirth of the civil rules process in 1960. It also was a product
of the civil rights movement of the 1960s. Subdivision (b)(2) was
imperative; without it, the committee might not have touched Rule
23 at all. The changes were undertaken at the apogee of the Great
Society. The litigation explosion had not yet come. The mass tort
was wholly outside the rulesmakers' ken.

In this setting, (b)(1) was made broader than before. (b)(2)
was broadened to ensure effective civil rights enforcement. And
(b)(3) was broadened in the most radical act of rulemaking since
the Rule 2 "one form of action" merger of law and equity.

Whether to have (b)(3) at all was a real concern. A
significant fear was that big tort defendants might rig a "patsy"

L plaintiff class, beguiling courts into selling res judicata at a
bargain price. Big business, at the time, had little stock of
public trust. And there was intense sensitivity to individual
rights. James W. Moore gave a circus fire as an example in which
a class action would go against the grain of individual control of
individual litigation. Judge Wyzanski developed the opt-out
mechanism in a stroke of genius. The opt-out preserved individual
autonomy, at least in the setting of small and manageable cases
that the committee contemplated. It was assumed that opting out
would represent the conscious choice of a person with a meaningful
alternative in an individual action. Professor Kaplan, as
reporter, raised the possiblity of classes involving many
plaintiffs; Judge Wyzanski was firm on the principle that notice
should reach all class members, and also believed that the

L
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L,

There has been frequent departure from the requirement that a
class certification decision be made as soon as practicable. Often

L- a settlement is arranged and the request for certification and
approval of the settlement is presented as a package. This gives
class members an opportunity to "peek" before deciding whether to
opt out. In turn this leads to efforts to recruit class members to
rival but parallel actions, with promises that a different class
action will produce results better than the first proposed
settlement.

L
These presentations were followed by a period of discussion.

r
L The first question went to the practical consequences of

collapsing subdivisions (b)(1), (2), and (3) into mere factors to
be considered in determining whether a class action is superior.
The consequences tie, in part, to the decision to expand discretion
in determining whether to permit opting out, an issue that itself
has stirred recent litigation. Mr. Wachtel said he would leave the
present structure alone. Combination of the present categories
would just cause uncertainty. But he would give the court the
right to deny opt-out rights when that is constitutionally
permissible. Professor McGovern expressed similar concerns. The
collapse would create more opportunity to decide whether a
mandatory class is a good idea, a matter that will generate realr concern and real resistance. Mr. Wachtel observed further that the
problem with Rule 23 as a mass tort device is the huge oppression
of the defendant even if there is an opt out. In litigation, as
contrasted to settlement, Rule 23 maximizes the Importance ofr disparate issues in mass tort claims. Increased use for
settlement, however, is desirable and should include the power to
deny opt-outs. The Shutts decision does not speak to the
constitutionality of mandatory classes for federal courts, at least
as to plaintiffs in the United States.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

A related observation was that some of the concerns might be
a function of aggregation more than class action certification,
that large numbers of marginal cases can have a real nuisance
potential. Mr. Wachtel responded that yes, there is a force that
makes the merits irrelevant. Professor McGovern noted that he
acted as special master in one litigation with 4,000 consolidated
cases in which the plaintiffs refused class treatment. The cases
settled - and were promptly followed by 26,000 more related cases.
Mr. Wachtel added that at some point defendants are prepared to put
an end to all claims, meritorious and nonmeritorious, by
settlement. Notice and opportunity to be heard is enough without
allowing opt-outs. There is a real problem of developing a

L mechanism to get rid of these mass cases. The rule should not be
more restrictive than due process limits.

The next question went to the means of drafting a class action

L
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Turning again to mass tort cases, Mr. Wachtel repeated his
view that class treatment is appropriate for settlement. Professor
McGovern added that a common-issue trial is an appropriate use for
Rule 23, but there is not enough commonality for other issues. He

r also noted that if a liability class had been certified in the
breast implant litigation, it would have made settlement harder.
Mr. Wachtel responded that it is important to consider the sequence
of cases. Litigating mass claims often is an evolutionary process,
with more evidence available after there have been several trials.

L The ordinary sequence is that plaintiffs win some cases and lose
others before things shake out. It would be undesirable to stake

r everything on a single and first trial.

The final observation was that at least in the Eastern
District of Pennsylvania, much has been accomplished without class
certification by voluntary reliance on the first litigation of
issues as settling common matters.

Following the panel discussion, the committee turned to formal
consideration of the pending Rule 23 draft. It began with
recognition that all alternatives remain open. The draft has been
polished to a form that could be sent forward to the Standing
Committee with a recommendation for publication for comment. This
Committee is not committed to any amendment of Rule 23, on the
other hand, and could conclude that the time is not yet ripe. And
the alternative of further study, reconsidering matters once put

L aside and perhaps considering new approaches, remains open.

Several forces were seen at work in the present pressures
surrounding Rule 23. Class actions respond to powerful forces,
some of them indirect. Reduction of the barriers to lawyer
advertising has facilitated case solicitation. Substantive law is
in flux in some areas, particularly products liability. Courts
have been willing to accommodate the phenomenon of aggregation that
is not a "dispute" in any traditional sense, but a commodification
of torts. The claimants are treated not as distinct cases but as
fungible units; the process does not change the nature of
individual claims, but there is a drastic change in the
relationship between counsel and "clients" who are, as individuals,
often completely unknown to counsel. The old "equitable" class
actions have long been with us, on the other hand, representing
principles far older than (b) (3) classes. They provide a reservoir
of traditional power that we must not give up. It is a powerful
history.

It is not enough simply to decide to "study" the problem. We
L. Xneed a more active approach, a program that focuses on aggregation

more generally than Rule 23 categories alone. Scholarship and
empirical research can be brought to bear.

LIL
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judge swept into massive consolidated litigation would not be ableto do anything else.

In the same vein, it was suggested that the problem is in themass tort area. Single-event disasters are well-suited to classL treatment. A recent illustration of events that are not well-suited to class treatment is provided by an attempted class actionon behalf of all cigarette smokers who have become addicted.
L TThe aggregation problem, it was noted, often begins with thefiling of many individual actions, not class actions. Aggregationof those actions leads to the same problems.

The question of rules designed for settlement arose again. Inthe present system there is a fear of trial. The fear of trialcauses lawyers, not judges, to arrange the settlement. The clientswant to achieve certainty and repose, to get out from under. Ifthere is no settlement, some of the cases will go to trial. TheF transaction costs, however, are enormous.

These reflections led to discussion of the question whetherC the Civil Rules can establish adequate answers to the problems ofaggregating large numbers of related claims. There is littleorganized information on what is happening. The ALI ComplexLitigation project approaches statutory means of consolidation.The procedural devices to be employed after consolidation are notexplored. The answers may lie with Congress, or perhaps in devices
that require cooperative development involving both Congress andthe Enabling Act process. One possibility may be creation of aclaims-administration structure that litigants can agree to optinto.

The concluding portions of this discussion turned to the needfor further information. It was agreed that more must be knownabout probable effects before proposing rule changes. An effortshould be made to develop a study that will reveal more of whatRule 23 does in its present operations. 28 U.S.C. § 331 requiresthe Judicial Conference to carry on a continuous study of theoperation and effect of the general rules of practice andprocedure. Rule 23 is a suitable subject of such study. Asubcommittee will be formed to undertake development of a researchE program, working initially with the Federal Judicial Center.

Rule 64

7 The Committee has earlier reviewed an American Bar AssociationL proposal that Rule 64 be amended, in conjunction with new federallegislation, to provide federal standards for prejudgment security71 and to establish nationwide effects for security orders. PhillipL Wittmann reported that he had met with a representive of the ABA
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failure of communication-negotiation, or it may have beendivergence between the settlement views of counsel and clients.

The answers for the civil rights cases were comparable toother cases on many questions. But there was polarization on somequestions. Defendants want Rule 68 strengthened, and plaintiffs
would be happy to abolish it. These answers reflect the fact thatdefendants and plaintiffs both understand the way Rule 68 workstoday in litigation under attorney fee-shifting statutes.

The information about expenses incurred in responding topretrial requests is one important result of the survey.

Mr. Shapard responded to a question by stating that if he werewriting the rule, he would try to give it teeth for both sides,
Ld without upsetting the fee-shifting statutes. He would beencouraged by the survey responses to proceed on a moderate basis

to allow offers by both plaintiffs and defendants, with greaterF consequences such as shifting 50% of post-offer attorney fees.L Although it would be more effective to avoid any cap on fee-shifting, it is a political necessity to adopt a cap that protects
a plaintiff against any actual out-of-pocket liability for anadversary's attorney fees.

Another question asked about the element of gamesmanship thatmight be introduced by increasing Rule 68 consequences, leading tostrategic moves designed to control or exploit this new element ofrisk rather than to produce settlement. Mr. Shapard recognized the
C risk, but observed that we can create a new set of game rules.L Although there are cases that the parties do not wish tocompromise, most cases settle because of the economics of thesituation. A changed game will only lead to getting better offerson the table.

Mr. Shapard also suggested that this survey will provide about90% of what might be learned by empirical research. There is agrowing body of theoretical research as well. Some states have
rules that might be considered in the effort to gain additionalempirical evidence of the effects of enhanced consequences.

It was asked what might be done to generate positiveincentives for plaintiffs in fee-shifting cases, since they getI fees if they win without regard to Rule 68. Mr. Shapard repliedthat this was uncertain, although expert witness fees might be usedas a consequence if they are not reached by the fee-shiftingstatute. Another possibility would be to allow an increment abovethe statutory fee.

It was observed that some lawyers would like to abolish Rule68. Mr. Shapard suggested that this would be of little consequence
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Experience with the California practice was again recalled.
California includes "costs" in the offer-of-judgment sanctions, andL costs commonly include expert witness fees. The rule seems to
exert a real influence on settlement. It also is helpful in

7 effecting settlement pending appeal because the cost award is aL useful bargaining item. One conclusion was that the Committee
should find out more about the actual operation of the California
practice as a more modest means of encouraging acceptance ofL ~~offers. S r¢,,

Mr. Sherk was asked to describe experience with Arizona Rule7 68. Starting with a rule like Federal Rule 68, the Arizona rule
was first amended to make it bilateral. Then, noting that an award
of costs does not provide a meaningful benefit to a plaintiff who
has prevailed to the extent of doing better than its offer ofL judgment, stiffer sanctions were adopted. The rule has become morecomplicated, and is difficult to administer.

Professor Rowe described his ongoing research of the effects
of different attorney fee sanctions by means of a computer
simulation exercise sent to practicing attorneys. One of the
hypotheses is that significant sanctions will smoke out more

L realistic offers, which will ease the path to settlement. Another
concern to be tested is the effect of "low-ball" offers on risk-
averse and poorly financed parties. One preliminary result of the
research is that in a significant minority of cases there also can
be a "high-ball" effect in which significant sanctions encourage
defense attorneys- to accept high plaintiff demands. The
explanation may be that a defending lawyer hates to have to tell
the client that the client must pay the plaintiff's attorney fees.
Another effect is that substantial sanctions give poor plaintiffs
the means to bring claims that are strong on the merits for
relatively small amounts.

The observation that present Rule 68 can operate to distort7 relations between attorneys and clients in statutory fee-shifting
L cases led to the question whether a system that allows for offers

by plaintiffs as well as by defendants might lead to arrangements
in which clients insist that lawyers bear the cost of Rule 68
sanctions.

Note was made of a quite different sanction possibility.
Founded on the premise that many contingent-fee cases do not
involve any significant risk that the plaintiff will take nothing,this suggestion would limit plaintiffs' attorneys to hourly ratesfor post-offer work that leads to recovery of less than a Rule 68
offer.

The conclusions reached after this discussion were, first,that the current draft proposal should not now be presented to the
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tests well may be different from those used for trial appointments.Masters add cost, may cause delay, and often are not experienced inthe judicial role. Second, -specific provisions are needed toregularize and discipline the process. It helps to address such7 matters as the occasions and standards for appointment, scope ofpermissible duties, the need for clear directions, the scope ofreview, and related matters.

The standard allowing appointment of a pretrial master if theL. master's duties cannot -be adequate~ly performed by an availablemagistrate judge will be expanded to refer to district judges aswell as magistrate judges. The drafting may spell out theL reference, or may combine both offices into a reference to judicialofficer. It was not decided whether the standard should includejudges and magistrate judges from other districts - "if themaster's duties cannot be adequately performed by an availabledistrict Ljude or magistrate judge of the district.

It was suggested that the requirement that a master advancethe action be modified to require substantial improvement: "amaster will advance substantially the just, speedy, * *

The need to use special masters for pretrial purposes wasreviewed. Some pretrial purposes not listed in the draft ruleapproach trial, and probably should be governed by Rule 53 - apreliminary injunction hearing was given as an illustration of aL matter that would justify reliance on a master only in exceptionalcircumstances. In some courts, at least, there is a real need torely on pretrial masters to handle the caseload. And there may becases in which the special knowledge of a master may proveinvaluable; an example was given of the frequent use of a singleperson as special master in a series of cases involving leakingunderground storage tanks. In some cases the parties may readilyconsent to appointment of a master to facilitate litigation. Onemember noted a pending case in which the parties had requestedfl appointment of two discovery masters to rule on depositiondisputes. The rule, however, is not designed to invite unthinkingreliance on pretrial masters. Nor will consent of all partiesF- always be sufficient to justify appointment of a master.

L Application of the Code of Conduct for United States Judges tomasters was explored briefly. It was decided that no attempt wouldbe made to adopt parallel - or divergent - conduct provisions inany rule that may be proposed.

The question of ex parte communications between master and theparties was raised. There was strong support for the view that thedraft should address the topic. It was urged that ex partecommunications with the parties should be allowed only in cases int which the master is limited to settlement matters, but this
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that control the access decision; and the specificity of thesealing order as to matters sealed, duration, and modification or
dissolution.

The discussion focused primarily on the distinction between
discovery protective orders and all other sealing orders.
Discovery protective orders reflect the broad scope that has
permitted discovery to range well beyond matters admissible inevidence, and have been an important counterbalance guardingagainst unnecessary invasions of privacy that could not be invaded
for other purposes and that need not be surrendered as part of the
process of judicial decision. The question was raised whether the
general topic of public access should be addressed by a formal rule
of procedure. In addition to First Amendment constraints, some
issues may involve substantive concerns; the confidentiality ofprivate or public settlement agreements is one example.

It was concluded that the time had not come for further study
of the general public access topic.

Public Rules Suggestions

Rule 4

Joseph W. Skupniewitz, Clerk for the Western District ofWisconsin, suggested two revisions in Civil Rule 4. New Rule
4(c)(1) makes the plaintiff responsible for service "within the
time allowed under subdivision (mi)." As compared to former
practice, this has encouraged some plaintiffs to take advantage ofthe full 120-day period, producing delays in the early stages of
case processing. Rule 4(c)(2) carries forward the provision forservice by the marshal in forma pauperis actions; new Rule 4(d),L however, transforms the former "service by mail" provisions into aprocedure for requesting waiver of service. It is not clear
whether a marshal may request waiver of service, nor whether itL would be wise for a marshal to undertake to evaluate theconsequences of requesting waiver. The Committee concluded that it
is premature to reconsider the details of Rule 4 so soon after theDecember 1, 1993 effective date of the new rule.

Michael Marks Cohen, Esq. wrote that the provisions of newRule 4(i)(1) and (3) conflict with the provision for serving theL United States Attorney and the Attorney General in the Suits inAdmiralty Act, 46 U.S.C.A. § 742. The statute may cause confusion
for the unwary. The Committee concluded that there is no need forofficial action recommending amendment to Congress. It issufficient to ask the Administrative Office to bring this questionto the attention of Congress.

Prefiling Conference And Disclosure

L



K~f Minutes 31
Civil Rules Advisory Committee
April 28 and 29, 1994

Discussion of Rule 32 began with the suggestion that the first
paragraph of the present rule should be restored. Many members of
the committee found significant difficulties with the redraftedRule 32, however, and it was concluded that it would be unwise toundertake detailed review of the rule without the assistance ofBryan Garner, the consultant to the Subcommittee.

Respectfully submitted,

Edward H. Cooper, Reporter
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MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

L. February 21, 22. 23, 1994

The Advisory Committee on Civil Rules met on February 21, 22,
and 23, 1994, at The Cloisters, Sea Island, Georgia. The meeting

L was attended by Judge Patrick E. Higginbotham, Chair, and Committee
members Judge Wayne D. Brazil; Judge David S. Doty; Carol J. Hansenr Fines, Esq.; Francis H. Fox, Esq.; Chief Justice Richard W. Holmes;

L Assistant Attorney General Frank W. Hunger; Mark 0. Kasanin, Esq.;
Judge Paul V. Niemeyer; Professor Thomas D. Rowe; Judge Anthony J.
Scirica; Judge C. Roger Vinson; and Phillip A. Wittmann, Esq.
Judge William 0. Bertelsman attended as liaison member from the
Standing Committee, and Judges Robert E. Keeton and George C. Pratt
attended as members of the Standing Committee Subcommittee on
Style. Professor Daniel R. Coquillette, Reporter of the StandingB Committee, was present, as were Standing Committee consultants
Joseph F. Spaniol, Jr., Esq., and Bryan A. Garner, Esq., and Peter
McCabe, Esq., and John K. Rabiej, Esq., of the Administrative
Office. Professor Edward H. Cooper was present as reporter.

The sole agenda item was work on the current draft of a
restyled set of Civil Rules, prepared by Judge Sam C. Pointer from
the Style Subcommittee draft.

Before turning to the style project, the schedule for the
L April meeting of the Committee was discussed. One of the major

items on the April agenda will be Rule 23; background materials
will be sent out soon. Three experienced lawyers have been invited
to attend the afternoon session on April 28 to discuss the history
of Rule 23 beginning with the 1966 amendments and to discuss its
present effects. John P. Frank, Esq., Professor Francis E.71 McGovern, and Herbert M. Wachtel, Esq. will form a panel. It was
observed that settlements of truly massive tort actions now are
creating private ADR mechanisms - "the market" is pushing to
develop mechanisms that up to now have eluded legislative solution.

Note was made of the October recommendation with respect to
offer-of-judgment legislation, which was approved by the Standing
Committee in January. The recommendation that the Judicial
Conference suspend its endorsement of such legislation pending
completion of Enabling Act consideration may be on the Conference

E discussion calendar in March.

Early experience with the voluntary disclosure provisions of
new Rule 26(a)(1) was discussed. Judge Brazil has prepared a

L tentative list of variations among districts that have suspended
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familiarity of fictive waiver concepts warrants retention of theterm. The "deemed waived" language was restored.

A few word conventions were adopted. "Parts" or "partly"should be used for "portions" or "partially." "Limits" should beused for "limitations." Phrases including "pendency" ordinarilyshould be simplified.

A number of substantive questions were noted, often withsuggestions of study for amendment outside the style project.

Rule 26(a)(3): The present rule requires that disclosures beLJ "made," and that "[w]ithin 14 days thereafter," objections be made.The style draft, Rule 26(a) (3) (B) (i), required objections "Ew]ithin7 14 days after receiving the disclosure." The change was thought toentail a change of meaning, since the present rule does not definethe time when a disclosure is "made." We may wish to consideramending the rule to set the time from receipt, since that wouldprovide a clear answer for cases in which the disclosures areserved by mail.

Rule 26(b)L4)(C): The present rule requires that an expertwitness be paid a reasonable fee for time spend in responding todiscovery. The style draft required compensation for expenses aswell. This change was thought desirable - indeed mere correctionof a probable oversight - but beyond the scope of the styleproject.

Rule 26fc)(1): This draft has been published for publicL comment up to April 15, 1994. It was agreed that the word "also"should be elaborated before the Committee recommends the rule tothe Standing Committee: " - and, on matters relating to adeposition, alse either that court or the court for the districtwhere the deposition will be taken * *
Rule 26(e): By a 7:6 vote, the restyled version was adopted,as amended. Those who preferred to continue the present languagewithout change agreed that the new structure is better, but fearedthat any variation in the still-controversial disclosure provisionsmight prove controversial.
The final sentence of present Rule 26(e)(1) now requiresdisclosure of any additions or other changes to informationprovided by an expert witness. The style version added therequirement that the additions or changes be "material." Therequirement of materiality was thought desirable - indeed a limitthat should be implicit in the present rule - but a matter thatshould be accomplished by amendment outside the style process.
Rule 2 6(gq)(2): Subparagraph (A) does not contain the language
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more than ten depositions being taken under this rule or Rule 31 ** *.' The meaning of this provision was debated. Some thoughtthat depositions of expert witnesses authorized by Rule 26(b) (4) donot count for this purpose, reasoning that these are Rule 26(b)(4)depositions rather than Rule 30 depositions. Others thought thatRule 26(b)(4) does not of itself supply authority for takingdepositions, but simply regulates the practice for Rule 30 or 31depositions when a party wishes to depose an expert. This view wassupported by observing that Rule 26(b)(4) does not address any ofthe many deposition practice questions regulated by Rules 30 and31, and Rule 37 nowhere provides for enforcing Rule 26(b)(4)depositions. If this doubt proves troubling in practice, it may bedesirable to provide a clear answer by amending the rule.

Rule 30(f)(1): This Rule provides for sending a copy of thedeposition to the attorney who arranged for the transcript orrecording. It does not provide for sending the copy to a party whoproceeded without an attorney. This omission should be cured byamendment.

Rule 30(f)LLL)(B): This rule provides "that if the personproducing the d esires to retain them the person mayfterpu(B) offer the merInials to be marked for identification, aftergiving to each party an opportunity to inspect and copy them, inwhich event the W!t W-gs may then be used in the same manner as ifannexed to the depoosition." The style version, Rule30(f)(1)(A)(ii) translates this: " * * * with originals beingreturned to the producing party and the copies then being used asif originals annexed to the deposition." The style versionhighlights a possible ambiguity in the present rule. Many membersof the Committee believe that "materials" must be read in the samesense in both places in the same sentence - it is the originals,not any copies made by other parties, that may be used as ifannexed to the deposition. This has been the practice of several.Others believe that it is desirable to allow the copies to be usedas if annexed, and that the style draft reflects the correctmeaning of the current rule.
The history of Rule 30(f)(1) is reflected in the 1970 and 1980Committee Notes. It is not particularly helpful. The currentversion was adopted in 1980. The 1970 version, set out in 8Federal Practice & Procedure: Civil S 2114, was criticized asambiguous. The 1970 version read:
except that (A) the person producing the materials maysubstitute copies to be marked for identification, if heaffords to all parties fair opportunity to verify thecopies by comparison with the originals, and (B) if theperson producing the materials requests their return theofficer shall mark them, give each party an opportunityto inspect and copy them, and return them to the person
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FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
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SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

DATE: May 17, 1994

I. INTRODUCTION.

At its meeting April 18 & 19, 1994, the Advisory Committee on the Rules of
Criminal Procedure acted upon proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals and recommendations to the
Standing Committee. A GAP Report and copies of the rules and the accompanying
Committee Notes are attached along with a copy of the minutes of the April meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. In General.

Pursuant to action by the Standing Committee at its Summer 1993 meeting,
proposed amendments in the following rules were published for public comment: Rule
5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule 43.

7, Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room; Rule
L 57. Rules by District Courts; and finally Rule 59. Effective Date; Technical

Amendments. A hearing on these amendments was held on April 18, 1994 in
r- Washington, D.C. in conjunction with the Committee's meeting. In addition to the
L three witnesses who testified at that hearing (which was televised by C-Span), the

Committee also carefully considered written comments on the proposed amendments.

L. The attached GAP Report provides more detailed discussion of the changes

L
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E. Rule 43. Presence of the Defendant; In Absentia
Sentencing.

The proposed amendment to Rule 43 was intended to (1) provide for
teleconferencing for pretrial sessions where the accused is not in the courtroom, and (2)
provide for in absentia sentencing. Based upon its discussion regarding the proposed
amendment to Rule 10, supra, the Committee voted to delete that provision from Rule
43. The Committee also modified the proposed language in Rule 43(b) to make it clear
that in absentia sentencing could take place after jeopardy had attached, including entry
of a guilty plea or a nolo contendere plea. The Committee voted by a margin of 9 to 1,-
with one abstention, to forward the proposed amendment, as modified, to the Standing
Committee.

Recommendation: The Committee recommends that Rule 43, as modified, be
approved and forwarded to the Judicial Conference, without further publication and.
comment.

F. Rule 53. Regulation of Conduct in the Court Room
L

The proposed amendment to Rule 53 would permit broadcasting from, and
cameras in, federal criminal trials under guidelines or standards promulgated by the
Judicial Conference. The Advisory Committee considered the testimony of one
witness, Mr. Steve Brill of Court TV, and several written comments, which were for
the most part supportive of the amendment. During the Committee's discussion of the
amendment, it was suggested that broadcasting and cameras should only be permitted if
both the prosecution and defense agreed to such coverage. The Committee was
generally opposed to that suggestion because it would in effect frustrate the purpose of
the amendment and any possible pilot programs. It was also suggested that the

LI amendment to Rule 53 should be written in a more neutral tone. That suggestion was
also rejected because as published, the rule reflects the view the general rule of no
broadcasting or cameras unless appropriate guidelines are established by the Judicial
Conference. The Committee ultimately decided, by vote of 9 to 1, to forward the
proposed amendment to Rule 53 as it was published for comment.

The Committee agreed that in light of other Committees' interest regarding
cameras in the court room, careful coordination with those committees would be
required. The Committee also believed strongly that given the special problems
associated with criminal trials, that it should be actively involved in the process ofL. formulating appropriate guidelines. To that end, a subcommittee was appointed to
draft suggested guidelines and to report to the Committee at its Fall 1994 meeting.

L Recommendation: The Advisory Committee recommends that the amendment
to Rule 53 be approved and forwarded to the Judicial Conference, with the
recommendation that the Advisory Committee on Criminal Rules should be actively
involved in drafting any appropriate guidelines.

L
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The proposed amendment, and Committee Note are attached to this report.

Recommendation: The Advisory Committee recommends that the proposed
amendments to Rule 16 regarding government requested discovery of defense expert
testimony be approved for publication and comment by the bench and bar.

C. Rule 16(a)(1)(F), (b)(1)(D).
Disclosure of Witness Names and Statements

At its Fall 1993 meeting, the Advisory Committee approved (by a vote of 9 to
1) a proposed amendment to Rule 16 which would require the government, upon
request by the defendant, to disclose the names, addresses, and statements of its
witnesses at least seven days before trial. As discussed in the Committee Note
accompanying the proposed amendment, in 1974 Congress rejected a similar
amendment proposed by the Supreme Court after a vigorous protest from the
Department of Justice. In the intervening years, similar amendments have been
proposed, debated, and rejected by the Advisory Committee. Thus, no amendment
addressing the production of witness names has been published for public comment in
almost two decades.

At its January 1994 meeting, the Standing Committee considered the Advisory
Committee's proposed amendment to Rule 16. Mr. Irvin Nathan from the Department
of Justice reiterated the Department's general opposition to the amendment but asked
the Standing Committee to defer action on the proposal so that the Department could
attempt to reach a compromise on the amendment. Following extensive discussion, the
Standing Committee referred the amendment back to the Advisory Committee for
additional discussion with the Department of Justice. During the discussion, the view
was expressed that referring the matter back to the Advisory Committee would not
delay publication and comment. A number of possible'changes to the amendment and
the Committee Note were also suggested for consideration by the Advisory Committee,
including the issue of whether 'the amendment would! be inconsistent with the Jencks
Act.

Speaking on behalf of the Department of Justice at the Advisory Committee's
April 1994 meeting, Ms. Jo Ann Harris, Assistant Attorney General, Criminal
Division, urged the Committee to further defer action on the amendment. As noted in
the Committee's minutes, Ms. Harris indicated that the Department was prepared to
conduct a thorough study of pretrial discovery of witnesses in an attempt to gather
"hard data" on the issue and possibly promulgate internal guidelines for disclosure.
She also expressed the view that the proposed amendment did not sufficiently recognize
the privacy interests of government witnesses.

The Advisory Committee ultimately voted by a margin of 9 to 1 to approve the
amendment, with some minor changes, and recommend to the Standing Committee that
the amendment be published for public comment without any further delay.

In summary, the proposed amendment to Rule 16 creates a presumption that the
defense is entitled to discovery of the government's witnesses and their statements.
The rule recognizes, however, that the government may refuse to disclose that
information, in whole, or in part, by filing-'a nonreviewable, ex parts, statement with
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As discussed in its Note accompanying the amendment, the Advisory
Committee is sensitive to following the Rules Enabling Act process and recognizes that
ultimately, Congress can accept or reject the amendment.

The Committee continues to believe that the amendment is necessary and
appropriate and that it strikes the appropriate balance between assuring witness safety
and the need for defense pretrial discovery. The Committee also continues to believe
that the amendment will result in more efficient operation of criminal trials.

Recommendation: The Advisory Committee recommends that the proposed
amendments to Rule 16 concerning pretrial disclosure"of--witness names and statements
be published for public comment by the bench and bar.

D. Rule 32(d). Sentence and Judgment; Forfeiture
Proceedings Before Sentencing

The Committee has proposed that Rule 32, which is currently before Congress,
be further amended to provide for forfeiture proceedings before sentencing. The
current language of proposed Rule 32(d) simply provides that the sentence may include
an order of forfeiture. The proposed amendment would explicitly permit the trial
court, in its discretion, to conduct forfeiture proceedings before sentencing. As noted
in the accompanying Committee Note, the amendment is intended to protect the
interests of the government and third parties.

Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 32 be published for public comment by the bench and bar.

Attachments
Gap Report (Rules 5, 40, 43, 53, 57, and 59)
Minutes from April 1994 Meeting
Proposed Amendments (Rules 16 and 32)
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TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT: GAP Report: Explanation of Changes Made Subsequent
to the Circulation for Public Comment of Rules 5,
10, 40, 43, 53, 57, and 59.

DATE: May 17, 1994

At its July 1993 meeting the Standing Committee
approved the circulation for public comment of proposed
amendments to Rules 5, 10, 43, 53, 57 and 59.

All six rules were published in the Fall 1993 with a
deadline of April 15, 1994 for any comments. At its meeting
on April 18 and 19, 1994 in Washington, D.C., three
witnesses presented testimony to the Committee on the
proposed amendments. The Advisory Committee has considered
the written submissions of members of the public as well as
the three witnesses. Summaries of any comments on each
Rule, the Rules, and the accompanying Committee Notes are
attached.

The Advisory Committee's actions on the amendments
subsequent to the circulation for public comment are as
follows:

1. Rule 5. Initial Appearance Before the Magistrate
Judge: Exception for UFAP Defendants.

The Committee made no changes to the proposed amendment
to Rule 5. Although there were very few comments on the
proposed amendment to Rule 5, one commentator suggested a
conforming amendment to Rule 40. The Committee agreed with
that proposal and as discussed infra, has proposed a minor
amendment to Rule 40 to reflect the change to Rule 5.

2. Rule 10. Arraignment

After considering the testimony of several witnesses
and several written comments, the Committee has decided to
defer any further consideration of the proposed amendment to
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r
be 7. Rule 59. Effective Date; Technical Amendments.

No changes were made to the proposed amendment to RuleLI 59, which also mirrors similar amendments in the other
rules.

Attachments
Rules and Committee Notes
Summaries of Comments and Testimony
Lists of Commentators
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A' the words "without unnecessary delay" mean a period of time
of 48 hours.

Charles B. Kuenlen, Esq.
Instructor, Department of the Treasury
Glynco, Georgia
December 17, 1993.

Without commenting directing on the merits of the
proposed rule change, Mr. Kuenlen observes that the
amendment is in apparent conflict with Rule 40 which also
requires appearance before a federal magistrate.

Myrna Raeder
Professor of Law
Southwestern University
Los Angeles, CA,
April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expresses opposition to the amendment. She
notes that the amendment is in conflict with the "Pretrial
Release" chapter of the ABA Standards for Criminal Justice
(2d ed. 1986, Supp.) which states that unless an accused is
released by lawful means or on citation, the accused is to
be taken before a judicial officer promptly after an arrest.
Any convenience to law enforcement officers would be greatly
outweighed by the important right to appear promptly before

F1, a judicial officer.

L
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21 this rule if the person arrested is transferred without

22 unnecessary delay to the custody of appropriate state or

23 local authorities in the district of arrest and an attorney

24 for the government moves promptly. in the district in which

C 25 the warrant was issuedto dismiss the complaint.

26

COMMITTEE NOTE

The amendment to Rule 5 is intended to address the
interplay between the requirements for a prompt appearance

L before a magistrate judge and the processing of persons
arrested for the offense of unlawfully fleeing to avoid
prosecution under 18 U.S.C. § 1073, when no federal
prosecution is intended. Title 18 U.S.C. § 1073 provides in
part:

Whoever moves or travels in interstate or foreign
commerce with intent ... to avoid prosecution, or
custody or confinement after conviction, under the
laws of the place from which he flees ... shall be
fined not more than $5,000 or imprisoned not more
than five years, or both.

Violations of this section may be
prosecuted ... only upon formal approval in writing
by the Attorney General, the Deputy Attorney
General, the Associate Attorney General, or an

L Assistant Attorney General of the United States,
which function of approving prosecutions may not
be delegated.

In enacting § 1073, Congress apparently intended to provide
assistance to state criminal justice authorities in an
effort to apprehend and prosecute state offenders. It also
appears that by requiring permission of high ranking
officials, Congress intended that prosecutions be limited in
number. In fact, prosecutions under this section have been
rare. The purpose of the statute is fulfilled when the

L
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1 Rule 40. Commitment to Another District

2 (a) APPEARANCE BEFORE FEDERAL MAGISTRATE JUDGE. If a

K 3 person is arrested in a district other than that in which

4 the offense is alleged to have been committed, that person

5 must be taken without unnecessary delay before the nearest

6 available federal magistrate judge-. in accordance with the

7 provisions of Rule 5. Preliminary proceedings concerning

8 the defendant must be conducted in accordance with Rules 5

9 and 5.1, except that if no preliminary examination is held

10 because an indictment has been returned or an information

11 filed or because the defendant elects to have the

12 preliminary examination conducted in the district in which

13 the prosecution is pending, the person must be held to

14 answer upon a finding that such person is the person named

15 in the indictment, information, or warrant. If held to

16 answer, the defendant must be held to answer in the district

17 court in which the prosecution is pending -- provided that a

18 warrant is issued in that district if the arrest was made

r 19 without a warrant -- upon production of the warrant or a

20 certified copy thereof. The warrant or certified copy may

A 21 be produced by facsimile transmission.

22 ** ***

e
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 10

I. SUMMARY OF COMMENTS/TESTIMONY: Rule 10

The Committee received five written comments and heard
testimony from two witnesses on the proposed amendment to
Rule 10. Support for the amendment was split; the Committee
ultimately decided to defer any further action on-the
amendment until 1995 pending completion of pilot programs on
video teleconferencing for arraignments.

II. LIST OF COMMENTATORS/WITNESSES: Rule 10

1. Hon. Gustave Diamond, Chair, Judicial Conference's
Committee on Defender Services, Pittsburg, PA, 4-
6-94.

2. Kathleen M. Hawk,-Dir., Federal Bureau of Prisons,
Washington, D.C., 4-15-94.

3. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

4. Eduardo Gonzales, Dir., US Marshals Service,
Arlington, VA., 4-15-94.

5. Ms. Elizabeth Manton & Mr. Alan Dubois, Raleigh,
NC, Testimony, 4-18-94

6. Myrna Raeder, Prof.,-Los Angeles, CA, 4-12-94.

III. COMMENTS: Rule 10

Hon. Gustave Diamond
Chair, Judicial Conference's Committee on Defender Services
Pittsburg, PA
April 6, 1994

L Judge Diamond urged the Committee to defer action on
the proposed amendment. He expressed concern about the
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Mr. Gonzales expressed strong support for the
amendment, noting that the amendment would increase
efficiency, save financial resources of the Marshals and the
courts, and increase security for both the "court family"
and the public.

Ms. Elizabeth Manton, Esq.
Mr. Alan Dubois, Esq.
Federal Public Defenders
Raleigh, NC
April 18, 1994

Ms. Manton and Mr. Dubois presented live testiomony to
the Committee on April 18, 1994. Based upon their
experiences in several cases, they were very opposed to the
amendment. They cited a number of practical problems that
the amendment would raise and reiterated the very important
right of the.defendant to personally appear in court.

Myrna Raeder
Professor of Law
Southwestern University
Los Angeles, CA,
April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expressed support for the amendment but
raiseed a number of practical and financial considerations
which she believed should be studied by the Committee. She
also suggested that the Judicial Conference should consider
running a pilot program in two large urban districts and
also consider any existing state arraignment projects.
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ED North Carolina
December 10, 1994

Judge Britt expressed support for the proposed
amendment to Rule 43 which would permit video

L teleconferencing for pretrial sessions. He indicated that
he had been part of the Judicial Conference's pilot project
and that in his experience, the proceedings had been
conducted in a fair and just manner. He expressed concern,
however, that the amendment might be construed as providing
the defendant with a right to be present during a competency
hearing. He urged the Committee to either expressly provide

L that in competency hearings the defendant's consent is not
required or that the amendment was not intended to cover
that issue.

Hon. Gustave Diamond
Chair, Judicial Conference's Committee on Defender Services
Pittsburg,,PA
April 6, 1994

Judge Diamond urged the Committee to defer action on
the proposed amendment to Rule 43 vis a vis video
teleconferencing. He expressed concern about the potential

L impact of the amendment on costs for video teleconferencing;
and noted that the process would result in a shift of
funding from the Bureau of Prisons and Marshals Service to

L the judiciary's Defender Services appropriation. He added
that he was concerned about possible issues of effective
representation and noted that deferral would be appropriate
pending the results of several pilot programs which could
assess video teleconferencing.

Hon. Martin Feldman
District Judge
ED Louisiana
November 16, 1993

Judge Feldman questioned whether the Committee intended
through the amendment to Rule 43(c)(4)(video
teleconferencing for pretrial sessions) that the defendant
has a right to be present at pretrial conferences.

rua e-_ _ _
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safety, for the amendments to Rule 43 concerning video
teleconferencing, Ms. Hawk reiterated the Bureau of Prisons'
support for the change. She noted that the need for the
amendment has made clear in caselaw which holds that the
Rules of Criminal Procedure do not permit video
teleconferencing.

Ms. Elizabeth Manton, Esq.
Mr. Alan Dubois, Esq.
Federal Public Defenders
Raleigh, NC
April 18, 1994

Ms. Manton and Mr. Dubois presented live testiomony to
the Committee on April 18, 1994. Based upon their
experiences in several cases, they were very opposed to the
amendment to Rule 43 which would have provided for video
teleconferencing for pretrial sessions. They cited a number
of practical problems that the amendment would raise andL reiterated the very important right of the defendant to
personally appear in court.

L Myrna Raeder
Professor of Law
Southwestern University
Los Angeles, CA,
April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expressed general support for the amendment
to Rule 43 dealing with video teleconferencing of pretrialL sessions. She raised a number of practical and financial
considerations, however, which she believed should be
studied by the Committee. She also suggested that the
Judicial Conference should consider running a pilot program
in two large urban districts and also consider any existing
state arraignment projects.

L
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23 is such as to justify exclusion from the courtroom.

is 24 (c) PRESENCE NOT REQUIRED. A defendant need not be

25 present n

26 (1) A

27 purpeses. when' represented by counsel and the defendant

28 is an organization, as defined in 18 U.S.C. i 18;

L 29 (2) n when the offense

r" 30 is punishable by fine or by imprisonment for not more

31 than one year or both, the court, with the written

32 consent-of the defendant, may permit arraignment, plea,

33 trial, and imposition of sentence in the defendant's

34 absence7

35 (3) At when the proceeding involves only a

36 conference or arglument hearing upon a question of law.

37 (4) At when the proceeding involves a correction

38 reduetefn of sentence under Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on two areas. First,
the amendments make clear that a defendant who, initially
present at trial or who has entered a plea of guilty or nolo
contendre, but who voluntarily flees before sentencing, may

i' nonetheless be sentenced in absentia. Second, the rule is
LI amended to extend to organizational defendants. In

addition, some stylistic changes have been made.

Subdivision (a). The changes to subdivision (a) areL stylistic in nature and the Committee intends no substantive

LL~



Advisory Committee on Criminal Rules 21
GAP REPORT
May 1994

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 53

I. SUMMARY OF COMMENTS/TESTIMONY: Rule 53

The Committee received five written comments and heard
testimony from two witnesses on the proposed amendments to
Rule 53. With two exceptions, the commentators and
witnesses supported the amendment.

II. LIST OF COMMENTATORS/WITNESSES: Rule 53

1. Hon. Donald C. Ashmanskas, Portland OR, 12-8-93.

2. Steven Brill, Court TV, Washington, D.C. 4-18-94.

3. Prof. Edward Cooper, Ann Arbor, Mich., 1-16-94.

4. Timothy B. Dyk, Esq., Washington, D.C., 4-15-94.

5. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

6. Rory K. Little, Esq., ND CA, 4-15-94

7. Myrna Raeder, Prof., Los Angeles, CA, 4-12-94.

III. COMMENTS: Rule 53

Hon. Donald C. Ashmanskas
United States Magistrate Judge
Portland OR
December 8, 1993

Judge Ashmanskas indicated that he is strongly opposed
to the proposed amendment to Rule 53. He stated that his
opposition is based upon 18 years of experience during which
he had observed a number of horrible experiences re cameras
in the court room. He noted that with the exception of
coverage for naturalization, ceremonial, investiture
proceedings or for educational purposes, cameras should be
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April 14, 1994.

L Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, support
the amendment and applaud attempts to give the public71 greater access to federal criminal proceedings. The dangers

L once associated with broadcasting trials are-not well
founded and there are substantial public benefits in doing
so.

Rory K. Little, Esq.,
United States Attorney
ND, California
April 15, 1994

K Mr. Little, citing years of experience in both
appellate and trial courts, stated strong opposition to the
proposed amendment to Rule 53. He indicated that although
few may be willing to admit it, lawyers do act differently
in front of cameras in a courtroom and that permitting
broadcasting of trials will be distorted and lengthened with
such posturing and preening. Secondly, broadcasting trialsL will lead to additional costs in both time and expense as
the parties and the courts debate whether a particular trial
should be broadcasted. He also urged the Committee not toL "punt" on this issue by simply deferring to the Judicial
Conference; in his view, the Committee should stop any
attempts to experiment with broadcasting of trials.

Myrna Raeder
Professor of Law
Southwestern University
Los Angeles, CA,
April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expressed general support for the amendment
to Rule 53

L
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In adopting the amendment the Committee was persuaded,
in part, by the fact that despite the wide, and almost
common, presence of cameras in court rooms there has not
been a long list of complaints or a parade of horrible
experiences. To the contrary, the Committee believed that
judicial decorum might be enhanced if the media is able to
observe, and record, the proceedings from a location outside
the court: room. The Committee also recognized that the
criminal justice system might be better understood, and
appreciated, if criminal proceedings are made readily
available to the public at large. See Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555, 573 (1980)(vital role of
print and electronic media as surrogates for the public
supports openingof courts to audio and camera coverage).
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,

1 Rule 57. Rules by District Courts

K 2 (a) IN GENERAL.

3 (1) Each district court by-etet-on -f acting by a

4 majority of the its district the judges thereef may frem

5 time-te-t-ime, after giving appropriate public notice and an

6 opportunity to comment, make and amend rules governing its

7 practice met tee htert hese-rPies. A local rule must be

8 consistent with -- but not duplicative of -- Acts of

9 Congress and rules adopted under 28 U.S.C. § 2072 and must

10 conform to any uniform numbering system prescribed by the

11 Judicial Conference of the United States.

12 (2) A local rule imposing a requirement of form

13 must not be enforced in a manner that causes a party to lose

14 rights because of a negligent failure to comply with the

15 requirement.

16 (b) PROCEDURE WHEN THERE IS NO CONTROLLING LAW. A

17 nudge may regulate practice in any manner consistent withL
18 federal law, these rules, and local rules of the district.

f 19 No sanction or other disadvantage may be imposed for

20 noncompliance with any requirement not in federal law,

L 21 federal rules. or the local district rules unless the

rI 22 alleged violator has been furnished in the particular caseL
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Paragraph (2) is new. Its aim is to protect against
loss of rights in the enforcement of local rules relating to
matters of form. The proscription of paragraph (2) is
narrowly drawn -- covering only violations attributable to
negligence and only those involving local rules directed to
matters of form. It does not limit the court's power to
impose substantive penalties upon a party if it or its
attorney stubbornly or repeatedly violates a local rule,
even one involving merely a matter of form-.. Nor does it
affect the court's power to enforce local rules that involve
more than mere matters of form -- for example, a local rule
requiring that the defendant waive a jury trial within a
specified time.

Subdivision,(b). This rule provides flexibility to the
court in regulating practice when there is no controlling
law. Specifically, it permits the court to regulate
practice in any manner consistent with Acts of Congress,
with rules adopted under 28 U.S.C. § 2072, and with the
district's local rules. This rule recognizes that courts
rely on multiple directives to control practice. Some
courts regulate practice through the published Federal Rules
and the local rules of the court. Some courts also have
used internal operating procedures, standing orders, and
other internal directives. Although such directives
continue to be authorized, they can lead to problems.
Counsel or litigants may be unaware of the various
directives. In addition, the sheer volume of directives may
impose an unreasonable barrier. For example, it may be
difficult to obtain copies of the directives. Finally,
counsel or litigants may be unfairly sanctioned for failing
to comply with a directive. For these reasons, the
amendment disapproves imposing any sanction or other
disadvantage on a person for noncompliance with such an
internal directive, unless the alleged violator has been
furnished in a particular case with actual notice of the
requirement.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to
practice before a particular judge unless the party or
attorney has actual notice of those requirements.
Furnishing litigants with a copy outlining the judge's
practices -- or attaching instructions to a notice setting a
case for conference or trial -- would suffice to give actual
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L
rk- ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

L PROPOSED AMENDMENT TO RULE 59

7 I. SUMMARY OF COMMENTS/TESTIMONY: Rule 59

The Committee received no written comments on the
proposed amendments to Rule 59.

II. LIST OF COMMENTATORS/WITNESSES: Rule 59

L None

[ III. COMMENTS: Rule 59

None

L

L

r
7

L

L
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1 Rule 16. Discovery and Inspection1

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

3 (1) Information Subject to

4 Disclosure.

5

6 (E) EXPERT WITNESSES. At the

7 defendant's request, the

8 government shar+ must disclose to

9 the defendant a written summary of

10 testimony the government intends

11 to use under Rules 702, 703, or

12 705 of the Federal Rules of

13 Evidence during its case in chief

14 at trial. If the government

15 requests discovery under

16 subdivision (b)(l)(C)(ii) of this

17 rule and the defendant complies,

18 the government, at the defendant's

1. New matter is underlined and matter
to be omitted is lined through.
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40 (2) any statements, as defined

Ls' 41 in Rule 26.2(f), made by those

42 witnesses.

43 If the attorney for the government

44 believes in good faith that

45 pretrial disclosure of this

46 -information will threaten the

F >> 47 safety of any person or will lead

48 to an obstruction of justice,

49 disclosure of that information is

50 not required if the attorney for

L 51 the government submits to the

52 court, ex parte and under seal, an

53 unreviewable written statement

54 containing the names of the

55 witnesses and stating why the

56 government believes that the

57 specified information cannot

58 safely be disclosed.

F 59

60 (2) Information Not Subject to

A-
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82 Disclosure.

L 833

7 84 (C) EXPERT WITNESSES. The
L

85 defendant at the government's

V 86 request, must disclose to the

87 government a written summary of

88 testimony the defendant intends to

89 use under Rules 702, 703 and 705 of

90 the Federal Rules of Evidence as

91 evidence at trial it if (i) the

92 defendant requests disclosure under

L 93 subdivision (a)(l)(E) of this rule

r", 94 and the government complies, or (ii)

L 95 the defendant has provided notice

96 under Rule 12.2(b) of an intent to

97 present expert testimony on the

98 defendant's mental condition. the

r ~~~- 99 def net-e--te-government-s

100 request,---meet---dseeese---te---the

101

102 testimemy--t9h-f

7

e
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124 an ex parte statement under

125 subdivision (a)(l)(F).

126

X COMMITTEE NOTE

The amendments to Rule 16 cover two
issues. The first addresses the ability of
the government to request the defense to

L disclose information concerning its expert
witnesses on the issue of the defendant's
mental condition. The second provides for
pretrial disclosure of witness names and
addresses.

Subdivision (a)(1)(E). Under Rule
16(a)(1)(E), as amended in 1993, the defense
is entitled to disclosure of certain
information about expert witnesses which the
government may call during the trial. The
amendment is a reciprocal disclosure
provision which is triggered by a government
request for information concerning defense

L expert witnesses provided for in an amendment
to (b)(l)(C), infra.

Subdivision (a)(1)(F). No subject has
engendered more controversy in the Rules
Enabling Act process over many years than
pretrial discovery of the witnesses the
government intends to call at trial. In
1974, the Supreme Court approved an amendment
to Rule 16 that would have provided pretrial
disclosure to a defendant of the names of
government witnesses, subject to the
government's right to seek a protective
order. Congress, however, refused to approveL the rule in the face of vigorous opposition
by the Department of Justice. In recent

Li



L'an

Criminal Rules Advisory Committee
Rule 16 Draft
May 1994
Page 9

which the government might be unfairly
surprised or disadvantaged without it. In
several, amendments -- approved by Congress
since its rejection of the proposed 1974
amendment to Rule 16 regarding disclosure of
witnesses -- the:, rules-, now, provide for
defense disclosure of certain information.
See. e.g., Rule 12.1, Notice of Alibi; Rule

tL 12.2, Notice of Insanity Defense or Expert
Testimony of Defendant's Mental Condition;
and Rule 12.3, Notice of Defense Based Upon
Public Authority. The Committee notes also
that both Congress ,and the Executive Branch
have recognized for years the value of
liberal pretrial discovery for defendants in

L military criminal prosecutions. See D.
Schlueter, Military Criminal Justice:
Practice and Procedure, § 10(4)(A) (3d ed.
1992)(discussing automatic prosecution
disclosure of 'government witnesses and
statements). Similarly, pretrial disclosureF7 of witnesses is provided for in many State

LI criminal justice systems where the caseload
and the number of witnesses is much greater
than that in the federal system. See

L generally Clennon, Pre-Trial Discovery of
Witness Lists: A Modest Proposal to Improve
the Administration of Criminal Justice in the

L Superior Court of the District of Columbia,
38' 'Cath. U. L. Rev. 641, 657-674V (1(989)(,citing statepractices).'

The arguments against similar discovery
for defendants in federal criminal trials
seem unpersuasive and ignore the fact that
the defendant is presumed innocent and
therefore is presumptively as much in need of
information to avoid surprise as is the
government. The fact that the government

L' bears the burden of proving all- elements of
the charged offense beyond a reasonable doubt
is not a compelling reason for denying a

L
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approach of presumptive disclosure that is
already used in a significant number of
United States Attorneys offices. While the

L amendment recognizes the importance of
discovery in all cases, it protects witnesses
and information when the government has a
good faith basis for, believing that
disclosure will pose a threat to the safety
of a person or will lead to an obstruction of
justice.

The provision that the government
provide the names and statements no later
than seven days before trial should eliminate
some concern about the safety of witnesses
and some fears about possible obstruction of
justice. The seven-day provision extends
only to noncapital cases; currently, the
government is required in such cases to
disclose the names of its witnesses at least
three days before trial. The Committee
believes that the difference in the timing

C requirements is justified in light of the
fact that any danger to witnesses would be
greater in capital cases.

L The amendment provides that the
government's ex parte submission of reasons
for not disclosing the requested information
will not be reviewed, either by the trial or

L the appellate court. The Committee
considered, but rejected, a mechanism for
post-trial review of the government's
statement. It was concerned that such ex
parte statements could become a subject of
collateral litigation in every case in which
they are made. While it is true that under
the rule the government could refuse to
disclose a witness' name and statement even
though it lacks sufficient evidence for doing

L so in an individual case, the Committee found
no reason to assume that ibad faith on the

C

L.
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.11

L

discovery to the defense. The amendment to
Rule 16 is consistent with that approach; itpermits the government to block pretrial
disclosure where there is a danger to a
person's safety or their is a risk of
obstruction of justice.

The amendment is clearly consistent with
other amendments to other Federal Rules of
Criminal Procedure, approved by Congress,
which extend defense discovery of statements
at some pretrial proceedings. See, 'e.g.,L 26.2(g) and pretrial discovery of expert
witness testimony.

In proposing the amendment to Rule 16
the Committee was fully cognizant of the
respective roles of the Judicial,
Legislative, and Executive branches in
amending the rules of procedure and believed
it appropriate to offer this important change
in conformity with the Rules Enabling Act.-28 U.S.C. §§ 2072 and 2075. The Committee
views the amendment as a purely procedural
change. Under the Rules Enabling Act, thelo proposed change to Rule 16 will provide
Congress with an opportunity to review the
extent and application of the Jencks Act and
if it agrees with the amendment, permit the
it to supercede any conflicting statutory
provision, under 28 U.S.C. § 2072(b). See
Carrington, "Substance" and "Procedure" In
the Rules Enabling Act, 1989 Duke L.J. 281,
323 (1989)("In authorizing supercession and
assuming responsibility for a view of
promulgated rules, Congress demands that it
be asked whether a proposed rule conflicts
with a procedural arrangement previously made
by Congress and, if so, whether thearrangement is one on which the Congress will
insist.").

i
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the government withholds any information
requested under that provision, the court in
its discretion may limit the government's
right to disclosure under this subdivision.
The amendment provides no specific deadline
for defense disclosure, as long as it takes
place before trial starts.
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17 enter the order of forfeiture at any

18 time before sentencing, but not sooner

19 than eight days after the return of the

20 verdict or the disposition of a motion

21 for a new trial, a motion for judgment

22 of acquittal, or a motion to arrest the

23 Judgment. The order of forfeiture must

24 authorize the Attorney General to seize

25 the property subject to forfeiture, to

26 conduct such discovery as the court may

27 deem proper to facilitate the

28 identification, location, or disposition

29 of the property, and to begin

30 proceedings consistent with any

31 statutory requirements pertaining to

32 ancillary hearings and the rights of

33 third parties. At the time of

34 sentencing, the order of forfeiture must

35 be made a part of the sentence and

36 included in the Judgment.
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,

Entry of an order of forfeiture before
Ad sentencing rests within the discretion of the

court, which may take into account
anticipated delays in sentencing, the nature
or the property, and the interests of the
defendant, the government, and third persons.

The amendment permits the court to enter
its order of forfeiture at any time before

LI sentencing, but not sooner than eight days
after the entry of the court's verdict or its
disposition of a motion for new trial under
Rule 33, a motion for judgment of acquittal
under Rule 29, or a motion for arrest of the
judgment under Rule 34. Nothing in the rule,
however, prevents the court and the parties
from considering the issue of forfeiture in
the interim. Before entering the order of
forfeiture the court must provide notice to

L the defendant and a reasonable opportunity to
be heard on the question of timing and form
of any order of forfeiture.

The rule specifies that the order, which
must ultimately be made a part of the
sentence and included in the judgment, must
contain authorization for the Attorney
General to seize the property in question and
to conduct appropriate discovery and to begin

L any necessary ancillary proceedings to
protect the interest of third parties who
have an interest in the property.

L

L
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MINUTES

of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE-

April 18 & 19, 1994
Washington, D.C.

The Advisory Committee on the Federal Rules of CriminalProcedure met at the Thurgood Marshall Federal JudiciaryBuilding in Washington, D.C. April 18 and 19, 1994. Theseminutes reflect the actions taken at that meeting.

CALL TO ORDER
Judge Jensen, Chair of the Committee, called themeeting to order at 8:30 a.m. on Monday, April 18. Thefollowing persons were present for all or a part of theCommittee's meeting:

L Hon. D. Lowell Jensen, Chair
Hon. W. Eugene DavisHon. Sam A. Crow
Hon. George M. MarovichL Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh CriglerLJ Prof. Stephen A. Saltzburg
Mr. Tom Karas, Esq.
Ms. Rikki J. Klieman, Esq.Mr. Henry A. Martin, Esq.
Ms. Jo Ann Harris, Assistant Attorney General &Mr. Roger Pauley, Jr., designate of Ms. Jo AnnHarrisL Professor David A. Schlueter, Reporter
Also present at the meeting were Judge Alicemarie H.L Stotler and Judge William R. Wilson, Jr., chair and memberrespectively of the Standing Committee on Rules of Practiceand Procedure; Professor Daniel Coquillette, Reporter to theStanding Committee; Mr. Peter McCabe, Mr. John Rabiej, Mr.Paul Zingg, and Mr. David Adair of the Administrative Officeof the United States Courts and Mr. James Eaglin from theFederal Judicial Center.

I. HEARING ON PROPOSED AMENDMENTS TO THEFEDERAL RULES OF CRIMINAL PROCEDURE.
The attendees were welcomed by the chair, Judge Jensen,who introduced the three new members to the Committee,
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2. Rule 29(b), Delayed Ruling on Judgment ofAcquittal;
3. Rule 32, Sentence and Judgment; and4. Rule 40(d), Conditional Release ofProbationer

C. Rules Approved by the Standing Committee
for Public Comment

The Committee was also informed that comments had beenreceived on amendments which had been approved for publiccomment by the Standing Committee at its June 1993 meeting.
1. Rule 5(a), Initial Appearance Before theMagistrate; Exception for UFAP Defendants

The Reporter summarized the few comments received onthe proposed amendment to Rule 5, which would create anexception for the prompt appearance requirement in thosecases where the defendant is charged only with the offenseof unlawful flight to avoid prosecution. One commentatorraised the question of whether there should be a cross-reference to the proposed amendment in Rule 40'as well andanother commentator writing on behalf of the American BarAssociation indicated that the proposed amendment was inconflict with Section 10-4.1 olfthe ABA Standards forCriminal Justice. The proposed amendment was endorsed bythe National Association of Criminal Defense Lawyers.Following brief discussion of the comments, ProfessorSaltzburg moved that the amendment be forwarded withoutchange to the Standing Committee. Mr. Pauley seconded themotion, which carried by a vote of 9 to

Mr. Pauley moved that Rule 40 be amended to reflect across-reference to the change in Rule 5 and ProfessorSaltzburg seconded the motion. The motion carried by a voteof 9 to 0 with two abstentions.

2. Rule 10, Arraignment; Video Teleconferencing.

The Reporter and Chair informed the Committee thatseveral written comments had been received on the proposedamendment to Rule 10 which would permit arraignments byvideo teleconferencing, with the consent of the defendant.The American Bar Association and National Association ofCriminal Defense Lawyers were opposed to the proposal, aswere two witnesses who had appeared before the Committee.The Committee was also informed that Judge Diamond of theCommittee on Defender Services had requested deferral ofaction on the proposed amendment pending completion of apilot program on use of video teleconferencing technology in



April 1994 Minutes 
5Advisory Committee on Criminal Rules

4. Rule 53, Regulation of Conduct in the Court Room;Permitting Cameras and Broadcastingl

In addressing the proposed amendment to Rule 53 whichwould permit broadcasting from, and cameras in, federalcriminal trials, Professor Saltzburg observed that althoughthe proposed amendment seemed an easy rule to implement, hewas concerned about simply deferring to the JudicialConference to promulgate guidelines for implementing therule. Instead, the Committee should consider drafting arule which included such ,standards.- '

Judge Stot-ler informed the Committee that the JudicialConference's Committee on Court Administration and CaseManagement was very interested'in the proposed amendment andits potential implications for federal criminal trials. Sheemphasized that the amendment would definitely requirecoordination between a number of entities and committees.She noted that the Judicial Conference had voted to extendthe pilot program for civil trials until December 31, 1994.
The Reporter indicated that as proposed, the amendmentwould clearly authorize the Judicial Conference to determinewhether to conduct a pilot program for criminal trials or toimplement guidelines or standards. If that language wereremoved, the Standing Committeenmight question the potentialrole of the Judicial Conference and put the language backin.

Judge Jensen observed that unless Rule 53 is amended insome way, there is no authority to conduct any pilotprograms like those conducted by the Judicial Conference forfederal civil trials. In response, Judge Crigler raised thepossibility of amending Rule 53'simply to provide for pilotprograms in criminal trials. But Judge Wilson questionedwhether there was any need to proceed with any pilotprograms.

Mr. Rabiej indicated that the Standing Committee couldtransmit the Committee's desire to be actively involved indrafting any guidelines, or suggesting any pilot programs.Judge Jensen added that the Committee's report to theStanding Committee could emphasize the difference in civiland criminal trials. He also noted that the report couldinclude a statement that the Committee would remainavailable to assistlin establishing a pilot program and anypertinent guidelines.

1. The Committee's discussion of the amendment to Rule 53took place on the first day of the meeting, April 18 and onthe second day, April 19. It is presented in its entiretyhere to provide continuity.
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L 5. Rule 57, Rules by District Courts

The Reporter informed the Committee that the proposedUL. amendments to Rule 57 were being coordinated by the StandingCommittee which hoped to maintain consistency in all of therules addressing this particular topic. He noted that theL Bankruptcy Advisory Committee had suggested using the term"nonwillful" instead on "negligent failure" in Rule57(a)(2). Professor Saltzburg moved that Rule 57 beapproved as published. Mr. Pauley seconded the motion.L Following brief discussion of the issue, the--Committeeagreed with Judge Stotler's suggestion that, the reference inthe Advisory Committee's note to waiving a jury trial bedeleted. The motion to approve the amendment and forward itto the Standing Committee carried by a unanimous vote.

6. Rule 59, Effective Date; Technical Amendments
Following a brief description concerning the proposedamendment to Rule 59 which would permit the JudicialConference to make minor, technical changes to the Rules,Mr. Karas moved that the amendment be approved and forwardedto the Standing Committee. Judge Crigler seconded themotion, which carried by a unanimous vote.

X D. Rules Under Consideration by Advisory Committee
1. Rule 6; Amendment to Permit Disclosure of Grand JuryMaterials to State Judicial and Discipline Agencies.

The Reporter informed the Committee that Mr. BarryMiller of Chicago had suggested to the Committee that Rule6(e) be amended to permit disclosure of grand jury testimonyto state judicial and attorney discipline regulatoryagencies. He also briefly reviewed the Committee's priorpositions on grand jury secrecy and its rejection of earlierproposals to expand the disclosure of grand juryproceedings. Judge Jensen noted that the proposalapparently *arose from situations where federal grand jurieshad heard testimony or information which implicate rules ofprofessional responsibility and possible discipline by stateagencies. t

Mr. Pauley noted that the Seventh Circuit had addressedthe question and had concluded that disclosure might beL permitted under Rule 6(e)(3)(C)(i) where a state judicialbody is seeking disclosure. Judge Jensen and Judge Criglernoted that if there is question about possible violation ofstate criminal laws, disclosure might be possible under
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any dispositive caselaw on the subject and suggesting that aminor amendment to Rule 16 might be appropriate. She notedthat she had informally spoken with a number of defensecounsel who were not in favor of the amendment because itmight encourage laziness on the part of young orinexperienced defense counsel who would not conductmeaningful discovery on behalf of their clients.

Judges Davis and Marovich agreed with that assessmentand in particular, the fact that Rule 16 sets out only theminimum standards and that judges have the authority toorder such discovery in a particular case. Mr. Pauley,while arguing against a rule change, nevertheless disagreedwith that conclusion. He noted that if read literally, the1974 Committee Note would eliminate the necessity of anyadditional discovery amendments in Rule 16, including a
proposed amendment to require the government to disclose thenames of its witnesses before trial. Judge Jensen observedthat a trial court's order to the government to produce whatamounts to its work product in a major case would beunwarranted.

Ms. Klieman indicated that what the defense really
wants is an indication from the government as to whatinformation it will be introducing at trial. ProfessorSaltzburg agreed, noting that under Rule 16, as written,there are clear differences between various documents andmaterials and that the problem often arises where defensecounsel do not clearly articulate Just what they want fromthe government.

Following additional brief discussion on whether anyspecial action should be taken with regard to acceptingformally the subcommittee's report, Judge Jensen indicatedthat no action would be necessary on the report itself andL that if there was interest in amending Rule 16, a motion todo so would be in order. There was no such motion.r
b. Prado Report Re Allocation of Costs of Discovery
The Reporter indicated that portions of the Report ofL the Judicial Conference of the United States on the FederalDefender Program, i.e., the Prado Report had been referredto the Committee for its consideration. The Reportrecommended consideration of amendments to the rules whichwould address the issue of assessing or allocating discoverycosts between the defense and government. Judge Criglerquestioned whether any amendment was appropriate. Mr.Martin gave examples of how the government currentlyprovides defense access to photocopying machines forpurposes of discovery. Following additional brief
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codifying what they generally do -- provide open disclosureL to the defense. Ms. Harris added that the Department waswilling to work toward a uniform policy of discovery andasked for time to conduct a thorough survey of currentpractices. In response to a comments from Judge Jensen andJudge Smith that the comment period would not interfere withthe Department's proposed survey, Ms Harris noted that theresults of the survey might affect even the initial draftsent out for public comment.

Professor Saltzburg noted that the issue before theCommittee was not new and that there is a real policyquestion-at issue. He added that the draft amendmentprovided more than adequate protection for governmentwitnesses who were in danger. Mr. Wilson noted that openfile discovery was often inversely proportional to thestrength of the government's case.
Judge Marovich indicated that a system of informaldiscovery practices often depended on the trial judge. Healso cited his experience in state courts, which ofteninvolve questions of witness safety and yet discovery isprovided.

P The Reporter commented on the history of the presentL amendment and that the Department of Justice had assured theCommittee several years earlier that it would considerinternal policy changes to provide broader pretrialL discovery and that the Department had worked actively tostem any formal amendments. He also indicated that theDepartment had assured the Standing Committee that it wouldL work in good faith to reach an accommodation on thisparticular amendment and that it had not indicated that itwould seek further delay in the amendment process.
Ms. Harris indicated that the Department was simplyrecommending that the Committee have the benefit of a formalA survey of United States Attorneys-before moving forward withthe amendment. She also noted that the present draft didnot give sufficient attention to the privacy interests ofthe witnesses.

L Concerning specific comments on the proposed amendment,Ms. Harris and Mr. Pauley noted that there were problemswith the Jencks Act, which they believed was clearly at oddswith the amendment. Mr. Pauley also stated that there mightbe potential separation of powers issues.
Professor Saltzburg agreed with the view that theamendment is inconsistent with Jencks but that that argumentis merely a screen for not addressing the merits of the7 amendment. He also indicated that in his view there is no6-



April 1994 Minutes 
13r Advisory Committee on Criminal Rules

L

the interests of the defense in discovering the witness'identity. Many witnesses are aware that most cases will notgo to trial, but will have been needlessly identified.r Judge Davis indicated that he could support an amendment tothe rule to cover a separate class of witnesses who fearintimidation and that the trial court could review thegovernment's reasons for not disclosing those witnesses.The Reporter indicated that the Committee Note recognizesthat other provisions of Rule 16 might be invoked by theprosecution to protect its witnesses and those provisionsmight be relied upon to protect witnesses not otherwiseL covered by the proposed amendment. There was no motion tofurther amend 'the Rule or the Committee Note regarding thepossibility of additional criteria for withholdingL disclosure.

Ms. Harris stated that the Department of Justice wasconcerned about the seven day period envisioned by the rule.She would favor a shorter time frame. Mr. Pauley indicatedthat the seven-day provision was inconsistent with thethree-day disclosure provision in capital cases. Mr. Wilsonurged the Committee to retain the seven-day provision andJudge Jensen noted that in actual practice, 10 days is atypical time frame. Mr. Pauley responded that the proposaldid not take into account long trials. Professor Saltzburgstated that it would be important to keep the seven dayprovision because the defense needs to know early in thetrial who the government intends to call. There was noformal motion to change the time period envisioned in theproposal.

L Turning to the question of whether the rule envisionedan all or nothing approach to reciprocal discovery, JudgeDavis moved to amend the proposal to reflect the fact thatthe court has the discretion to limit the government'stoJ reciprocal discovery rights if the government has filed anex parte affidavit indicating its refusal to discloseinformation. Judge Dowd seconded the motion. FollowingL additional brief discussion on the motion, the Committeevoted 5 to 3 to amend the proposal.

On the main motion, the Committee voted 9 to 1 to sendthe amendment to the Standing Committee for public comment.

d. Defense Disclosure to Government of Summary ofExpert Testimony on Defendant's Mental Condition
Mr. Pauley indicated that the Department of Justice hadproposed an amendment to Rule 16, which would require thedefense to disclose, upon a triggering request from thegovernment, information about its expert witnesses who would
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Judge Jensen queried whether the trial court has anyauthority to impose forfeiture notwithstanding the sentence.Mr. Pauley indicated that while a court may freeze assets,there is no authority to actually proceed with forfeitureand protect third party interests. Professor Saltzburgexpressed concern that the amendment would actually preventdestruction of the property and stated that in his view, theAll Writs Act provided authority to the trial court. Othermembers raised questions about the practical aspects ofentering a forfeiture order and then incorporating thatorder as part of the judgment in the case. Mr. Pauleyindicated that the Department's proposal paralleled part ofa larger legislative package on forfeiture and that theamendment could be made a part of that legislative packageinstead of proceeding'through the rules enabling act.
The Reporter expressed concern about the timing of theproposed amendment to Rule 32 in light of the fact thatCongress would be considering the massive amendments to thatrule, at the same time the proposed amendment would be outfor public comment. Several members indicated in responsethat if the Standing Committee views that as a legitimateissue, it could delay publication of the proposal pendingany final action by Congress on Rule 32.

The Committee voted 6 to 4 to amend Rule 32 asrecommended by the Department of Justice in its letter tothe Committee.

5. Rule 46; Typographical Error

The Reporter informed the Committee that atypographical error had been discovered in Rule 46(i), anamendment which went into effect on December 1, 1993. Thatnew provision addresses the issue of disclosing statementsby witnesses who testify at pretrial detention proceedings.The rule, however, cites 18 U.S.C. § 3144 instead of § 3142,which governs pretrial detention hearings. Apparently,several magistrate judges are reading the rule literallyalthough it is clear in the Advisory Committee Note and inother amendmentsto the rules that the Committee intendedthe rule to apply at detention hearings. Mr. Pauleyindicated that the United States Attorneys have beeninstructed to not argue for literal application of theprovision. The Reporter indicated that Judge Jensen hadrequested the Administrative Office to initiate anynecessary legislative action to correct the provision.



April 1994 Minutes 
17Advisory Committee on Criminal Rules

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
After brief discussion the Committee decided to holdL its next meeting in Santa Fe, New Mexico on October 6 & 7,1994. Alternate dates are October 13 & 14, 1994.
The meeting adjourned at 10:30 a.m. on April 19, 1994.

l? spectful ly submitted,

David A. Schlueter
Professor of Law
Reporter
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C - Interim Report

Self-study of Judicial Rulemaking

to

Committee on Rules of Practice and Procedure

from

L Professor Thomas E. Baker
Cha ir, Subcommittee on Long Range Planning

L June 1994

r;; You will recall that at the June 1993 meeting the Standing
and Committee authorized our Subcommittee on Long Range Planning to

undertake a thorough evaluation of the federal judicial
rulemaking procedures that will include: (1) a description of
existing procedures; (2) a summary of criticisms and concerns;(3) an assessment of how existing procedures might be improved;
and (4) appropriate proposed recommendations.

The Self-study was suspended, in effect, in anticipation of
the January 1994 Executive Session and related discussion. At
that meeting, it was reported that the Subcommittee had enlisted
the assistance of three distinguished and expert law professors:
Linda S. Mullenix, University of Texas; John B. Oakley,
University of California, Davis; and Carl Tobias, University of
Montana.

The time since the January 1994 meeting has been spent doingresearch into the extensive literature on federal judicial
rulemaking and digesting the Public Comments. Appendix A to this
Interim Report is an Annotated Bibliography of the most relevantsecondary legal literature. Appendix B is a Summary Of the
Comments Received (if you want a complete copy of the actual
comments, please call Professor Baker).

L The Final Report of the Self-study will be filed in time for
consideration at the January 1995 meeting of the Standing
Committee. It will contain a section, not yet drafted, providing
some history and describing the current rulemaking procedures.
In the remainder of this Interim Report, the Subcommittee offers
a very rough-preliminary draft of two sections of the Report:"Evaluative Norms in Judicial Rulemaking" and a "Preliminary Listof Criticisms and Issues." This is still very much a work in
progress. It has not been approved by the Subcommittee on Long
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the three specified norms of justice, speed, and economy in civil
litigation are rooted in common sense, they seem to beg the most
important questions.

In a world in which time is money, speed and economy are two
sides of the same coin -- and the sides are indistinguishable.
Standing alone, they would argue for deciding every case by the
quickest (and therefore cheapest) means possible -- such as the
flip of a more conventional coin in which the head does not
mirror the tail. Of course a "heads or tails" system of
resolving civil disputes would be intolerable, because it would
be unjust. But the norm of justice lends itself more easily to
condemnation than to constructive reform, because it conceals two
competing conceptions of what justice requires.

On the one hand, justice has something to do with fairnessL to individuals. Civil cases ought to reach the "right" result --
the outcome that would follow if every relevant fact were known
with absolute accuracy, if all uncertainty of meaning or
application were wrung out of every relevant proposition of law,L and if society itself could by some extraordinary plebiscite
resolve whether the application of the general law to the unique7 circumstances of a particular case should be tempered by
overriding concerns of equity.

On the other hand, justice also has something to do with
concerns of equality and aggregate social efficiency. If we were
to allocate all of our resources to attaining the Nth degree of
accuracy and equity in our determinations of legal liability in aparticular case, there would be no resources left to adjudicateL any other cases, let alone to accomplish all of the other
functions of government beyond deciding civil disputes.
Moreover, if equity were given a standing veto over pre-existing
legal rules as applied to the actual facts of any given case, we
would subvert to the point of disappearance the system of

r reliance on protected expectations that permits a society tofunction amid a welter of conflicting interests without every
such conflict becoming a contest in court.

The fact that Rule 1 speaks of a just determination in every
case, not just the one before a judge at any given moment, is
more a reminder of the inevitable tension between concerns offairness and efficiency than a criterion for resolving it. It
should therefore be no surprise that the history of federal civilprocedure under the Federal Rules has featured a continuous but
infrequently elaborated struggle between the primacy of fairness
(arguing for subordination of procedural rules in favor ofL reaching "the merits" of the parties' dispute under the
substantive law, and conditioning the finality of determination
on liberal opportunities for amendment of pleadings,L reconsideration by the trial court, and appellate review) and theprimacy of efficiency (arguing for rigorous enforcement of
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seriously is public comment encouraged and facilitated, and is
this a pro forma gesture or is there evidence that adverse publiccomment makes a difference in the progression of a proposal into
a rule change? As applied to the rules that the process
produces, the norm of fairness requires evaluation of whether
changes in the rules promote or retard the likelihood that
individual cases will come to the right result, whether by
adjudication or pro tanto by settlement, in relation to the
efficiency gains or losses that result from such changes. Is therulemaking system biased in favor of ratcheting up efficiency atthe expense of fairness, or vice versa?

3. Simplicity

This norm, statutorily specified in 28 U.S.C. § 331, serves
the interests of both efficiency and fairness. Unduly complex
rules of procedure not only increase the cost of training,
compliance, and enforcement, but also increase the likelihood ofmistaken and hence unfair application.

4. Consensus

As applied to the rulemaking process, the norm of consensus
overlaps, but does not duplicate, the norm of fairness. The normof consensus demands, first, that the rulemaking process be
sufficiently open to public input to be fairly representative of,or at least sensitive to, the interests of those who will be mostaffected by the rules it produces. But this norm demands more
than mere notice and the opportunity to be heard. There must besome sharing of, or at least constraint upon, the power to make
new rules, so that a lack of consensus about the wisdom of new
rules will normally suffice to block the adoption of such rules.
Consensus should not be too strong a norm, since it favors thestatus quo, but it should make the rulemaking process
sufficiently inert to resist utopian reform by policynakers who
are so detached from the arena of litigation to which the rules
are directed that they are indifferent to the practical impact ofrule changes upon those most affected by them.

5. Uniformity

This norm is fundamental to the rulemaking process set inplace by the 1934 Rules Enabling Act. The Act was intended topromote a system of federal civil procedure that was not only
trans-substantive but, with minor local variations, uniform in
application in all federal district courts.

Geographical uniformity is more important than trans-
substantive application of the Federal Rules. Deviations fromtrans-substantive uniformity can, where necessary and
appropriate, be expressly specified within the rules. Current
examples are the special rules for class actions brought

5
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L v. potential for inflexibility that could attend

too lengthy service.

L c. Sufficient resources: time, money, information,
interest to participate actively, "keep up" with
developments in modern civil litigation, and
develop effective proposals for procedural change -
Justice White's Separate Statement Accompanying

April 1993 Transmittal raises issues as to Supreme
Court.

d. Interactions: Rule revision entities'
interaction, coordination and restraint and doingL 0so most effectively, -.̂TB memos of 9/93, 12/93, JO
9/93 Letter, at 2.

L i. Possibility of Advisory Committee chairs as
voting members of Standing Committee - Robert
Keeton 10/93 memo.

L e. Which entities which responsibilities

i. General - TB memos of 9/93, 12/93, JO 9/93
X Letter, at 2.

ii. Initial Generation/Drafting of Proposals:L Advisory Committee (AC) now, possibility of
change

iii. Other entities than AC dissatisfaction withL drafts of entities below them in hierarchy:
who should do redrafting, that entity or AC

f. Too solicitous of needs of
judiciary/insufficiently solicitous of needs of

r federal court lawyers, litigants and others
proposals affect - CT, Reconsidering Rule 11, 46
U. MiAMi L. REV. 855, 897 (1992); Frank; LM, Hope
Over Experience: Mandatory Informal Discovery and

I the Politics of Rulemaking, 69 N.C. L. REv. 795
(1991).

L g. Relations with Congress, Executive Branch, Outside
groups - 1/94 Executive Session Memo.

2. Specific Entities

a. Advisory Committee - see l.f.; perhaps reflected
in action on 1993 amendments of Rules 11, 26.

L b. Standing Committee - same; see l.e-.iii.
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IL
3. Rule revisors insufficiently sensitive to authority

issues - Stephen B. Burbank, Ignorance and Procedural
Law Reform: A Call for a Moratorium, 59 BROOx L. REV.
No. 3 (1994).

m"41 4. Use of Rule Revision - Too often or too infrequently -L TB 9/93 Memo v. Harold Lewis, The Excessive History of
Federal Rule 15(c) and Its Lessons for Civil Rule
Revision, 85 MICH. L. REV. 1507 (1987)

L 5. Length of Process - Too slow and thorough or too fast
and superficial - TB 9/93 memo.

L 6. Process too incremental, responsive to specific
problems, e.g., of inconsistent interpretation rather
than taking longer term view or, e.g., best procedures
for 21st century - Lewis article; Judith Resnik 1991
testimony before AC.

7. Committee Meeting Management

a. Drafting by Committee during meetings - CT Miami
article.

b. Who does redrafting - Wilson 9/93 Letter.

L C. Uniform recording method, testimony - 1/94
Executive Session Memo.

d. Other helpful procedural changes?

C. Federal Rules Amendments Themselves

1. Amendments applicable nationally across 94 districts -
Robert Keeton, The Function of Local Rules and the
Tension with Uniformity, 50 U. PITT. L. REV. 853 (1989).

2. Much above under entities or process could fit here.

D. Miscellaneous Unresolved Questions

1. Local rule revision under 1988 Act and 1990 CJRA - LM,
two Minnesota articles; CT, Civil Justice Reform and
the Balkanization of Federal Civil Procedure, 24 ARiz.
ST. L. J. 1393 (1992).

2. Rand analysis, CJRA experimentation and integration of
local procedures with Federal Rules - See generally A.
Leo Levin, Local Rules as Experiments: A Study in the
Division of Power, 139 U. PA. L. REV. 1567 (1991);
Laurens Walker, Perfecting Federal Civil Rules: A
Proposal for Restricted Field Experiments, 51 LAW &
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Newton D. Baker, Policies Involved in Federal Rule-Making, 18
JUDICATURE 134 (1935): suggests that the predominant policy
interests in rulemaking reform are uniformity of practice in all
federal trial courts and conformity of state to federal practice.

Thomas E. Baker, An Introduction to Federal Court Rulemakina
Procedure, 22 TEX. TECH L. REV. 323 (1991): provides a brief
history of rulemaking; summarizes present procedures.

Sara Sun Beale, Reconsidering Supervisory Power in Criminal
Cases: Constitutional and Statutory Limits on the Authority of
the Federal Courts, 84 COLUM. L. REV. 1433 (1984): details the
history of Congress' active role in procedural rulemaking;
emphasizes the supervisory power doctrine.

Robert G. Bone, Mapping the Boundaries of a Dispute: Conceptions
of Ideal Lawsuit Structure from the Field Code to the Federal
Rules, 89 COLUM. L. REV. 1 (1989): explores the normative framework
underlying the rhetoric of procedural reform from the Field Code
to the Federal Rules of Civil Procedure; concludes with some
thoughts on current procedure "crisis."

Winifred R. Brown, FEDERAL RULEMAKING: PROBLEMS AND POSSIBILITIES (Fed.
Jud. Ctr. 1981): a comprehensive account of rulemaking
procedures; evaluates criticisms and proposed reforms.

Stephen B. Burbank, Hold the Corks: A Comment on Paul
Carrington's "Substance" and "Procedure" in the Rules Enabling
Act, 1989 DUKE L.J. 1012: Critiques Carrington for misreading
federal rules and misinterpreting their purpose(s),.

Stephen B. Burbank, Ignorance and Procedural Law Reform: A Call
for a Moratorium, 59 BROOK. L. REV. No. 3 (1994): argues for the
need for a clearer conception of the proper spheres of rulemaking
responsibility; urges greater reliance on empirical data;
recommends a moratorium on civil rules changes; adocates greater
cooperation among bench and bar and Congress.

Stephen B. Burbank, Of Rules and Discretion: The Supreme Court,
Federal Rules and Common Law, 63 NOTRE DAME L. REV. 693, (1988):
describes the trend in modern procedural law away from rules that
determine policy decisions and toward rules that confer a
substantial amount of normative discretion on trial courts.

Stephen B. Burbank, Procedural Rulemaking Under the Judicial
Councils Reform and Judicial Conduct and Disability Act of 1980,
131 U. PA. L. REV. 283 (1982): uses the Act to identify the
tensions between Congress and the judiciary regarding the source
of the authority to promulgate court rules.

Stephen B. Burbank, The Rules Enablinq Act of 1934, 130 U. PA. L.
REV. 1015 (1982): provides extensive legislative history of
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LAW & CONTEMP. PROBS. 144 (1948): describes the history of the civil
procedure reform movement against the background which made it
inevitable and the obstacles that had to be overcome; the
experience of drafting and promulgating the rules and some of
their more important characteristics; suggests lessons to ber learned for future reformers.

Charles E. Clark, Power of the Supreme Court to Make Rules of
Appellate Procedure, 49 HARV. L. REV. 1303 (1936): discusses the
sources of the Court's appellate rulemaking power; attempts todefine its scope.

Charles E. Clark, The Role of the Supreme Court in Federal Rule-
Makinq, 46 JUDICATURE 250 (1963): Recalis the role the Supreme
Court played in the original reform movement; focuses on the
institutional leadership of the Court, as well as on the
influence of individual justices.

Charles E. Clark, Two Decades of the Federal Civil Rules, 58
COLUM. L. REV. 435 (1958): examines the impact of the FRCP during
the 20 years following their adoption; analyzes the role of the
Supreme Court. Foresees a continuing role for an advisoryr committee, a permanent advisory committee (standing committee) asopposed to an ad hoc committee.

Cary H. Copeland, Who's Making the Rules Around Here Anyway?, 62
A.B.A. J. 663 (1976): criticizes the extent of Congressional
review of the Federal Rules.

Robert N. Clinton, Rule 9 of the Federal Habeas Corpus Rules: A
Case Study on the Need for Reform of the Rules Enabling Acts, 63
IOWA L. REV. 15 (1977): reviews the exercise of Supreme Court
rulemaking authority in the context of Rule 9; raises seriousLI constitutional, statutory, and policy questions regarding the
appropriate exercise of the rulemaking authority by the Supreme
Court.

Steven Flanders, In Praise of Local Rules, 62 JUDICATURE 28, 33
(1978): argues that local rules do not significantly undermine
uniformity of national procedure; maintains that local rules are
necessary and important.

FIJI John P. Frank, The Rules of Civil Procedure - Agency for Reform,
137 U. PA. L. REV. 1883 (1989): lauds the drafters of the originalL rules for their efforts in merging law and equity; bemoans the
state of the Rules, decrying their nitpickiness and wordiness;
articulates an agenda for reform; most of the recommendations
involve individual rules.

Jack H. Friedenthal, A Divided Supreme Court Adopts Discovery
L Amendments to the Federal Rules of Civil Procedure, 69 CALIF. L.REV. 806 (1981): urges the Court to devote more diligence to its
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that judicial independence from legislative rulemaking is
essential to preserving separation of powers; argues that
additional court funding is necessary.

Charles W. Joiner & Oscar J. Miller, Rules of Practice and
Procedure: A Study of Judicial Rule Making, 55 MicH. L. REV. 623
(1957): surveys and discusses the sources and scope of the
rulemaking power and the extent to which it can and should be
exercised.

Benjamin Kaplan, Continuing Work of the Civil Committee: 1966
Amendments of the Federal Rules of Civil Procedure (I), 81 HARv.

4' 9L. REV. 356 (1976): summarizes and comments on 1966 amendments to
the Federal Rules of Civil Procedure; includes a section
describing how amendments take shape.

Benjamin Kaplan, The Federal Rulemaking Process - The Reporters
2Speak, 137 U. PA. L. REV. 2125 (1989): critiques Professor
Carrington's address at University of Pennsylvania's 50th
Anniversary Symposium.

Laura A. Kaster & Kenneth A. Wittenberg, Rulemakers Should Be
Litigators, NAT'L L. J., Aug. 17, 1992, at 15: complains about the
lack of litigators on the Advisory Committees; asserts that the
current rulesmakers - judges, academicians, procedural "wonks" -
cannot appreciate how the changes in the Federal Rules will
fundamentally change the attorney-client relationship.

Robert Keeton, The Function of Local Rules and the Tension with
Uniformity, 50 U. PITT L. REV. 853 (1989): comments on the function

L, of local rules and the tension between the policy of national
uniformity and local flexibility.

Howard Lesnick, The Federal Rule-Making Process, A Time for Re-
examination, 61 A.B.A. J. 579 (1975): based on the experience
with the Federal Rules of Evidence, calls for a re-examination of
the rulemaking process.

A. Leo Levin and Anthony G. Amsterdam, Legislative Control Over
Judicial Rulemaking: A Program in Constitutional Revision, 107 U.

L PA. L. REV. 1 (1958): advocates legislative review over rulemaking
when "important decisions of public policy are necessarily
involved."

L Harold Lewis, The Excessive History of Federal Rule 15(c) and Its
Lessons for Civil Rule Revision, 85 MICH. L. REV. 1507 (1987):

F using FRCP 15(c) as a case study, decries the FRCP amendment
process; focuses on the process' caseload implications; describes
how rulemaking has failed to stay abreast of litigation
developments, etc.; suggests alternative procedures.

L Albert B. Maris, Federal Procedural Rule-Making: The Program of
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Alla Rulemaking Procedures, 1982 Ariz. St. L.J. 641: reviews the
contemporary forms of judicial rulemakers, judicial rules and
rulemaking procedures, as well as recent criticisms; articulatesthe minimum requisites for an accessible rulemaking mechanism.

Roscoe Pound, A Practical Program of Procedural Reform, 22 GREENBAG 438 (1910): provides an excellent summary of Pound's ideasL for procedural reform.

'S" Roscoe Pound, Principles of Practice Reform, 71 CENT. L.J. 221L (1910): articulates a series of specific suggestions for
procedural reform, some of which deal with the rulemaking
process.

Donna J. Pugh et al., JUDICIAL RULEMAKING, A COMPENDIUM (AMERICAN
JUDICATURE SOCIETY 1984): provides an update of material in the
Korbaker, Alfini, Grau book, JUDICIAL RULEMAKING IN THE STATE COURTS: A
COMPENDIUM.

Judith Resnik, The Domain of Courts, 137 U. PA. L. REV. 2219L (1989): objects to relying too much on trying to determine the
drafters' intent of the FRCP; cautions against ignoring thepolitical content and consequences of procedural rules; expresses

L concern that, 50 years from now, the Rules will preclude
resolution of small cases.

L Judith Resnik, Failing Faith: Adjudicatory Procedure in Decline,LV 53 U. CHI. L. REV. 494 (1986): Traces the world view of the
drafters of the Federal Rules in an effort to discover theinfluences that animated Rules reform.

L
David M. Roberts, The Myth of Uniformity in Federal Civil
Procedure: Federal Civil Rule 83 and District Court LocalRulemaking Powers, 8 U. PUGET SOUND L. REV. 537 (1985): demonstrateshow the proliferation of local rules threatens integrity and
uniformity of federal procedure.

Maurice Rosenberg,, The Federal Civil Rules After Half a Century,
36 ME. L. REV. 243 (1984): asserts that the stated goal of speedyand inexpensive achievement of justice is being impeded by theRules themselves; argues for diversified rules of proceduretailored to the varied needs of cases.

The Rule-Making Function and the Judicial Conference of the
United States, 21 F.R.D. 117 (1957): distinguished panel
discussion conducted about the then-proposed amendment to 28 USC§331 to authorize the Judicial Conference to carry on continuousstudy of federal procedure.

Linda J. Rusch, Separation of Powers Analysis as a Method forDetermining the Validity of Federal District Court's Exercise ofLocal Rulemaking Power: Apiplication to Local Rules Mandating
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L Federal Civil Procedure, 24 ARIZ. ST. L.J. 1393 (1992): details
recent developments which threaten the continued viability of a
uniform, simple system of federal civil procedure.

Carl Tobias, Civil Justice Reform Roadmap, 142 F.R.D. 507 (1992):
charts recent developments in civil justice reform efforts among
legislative, judicial and executive branches of the federal
government.

C Carl Tobias, The Clinton Administration and Civil Justice Reform,
L 144 F.R.D. 437 (1993): presents a general overview of substance

and procedure of civil justice reform as of January 1994.

L Carl Tobias, Public Law Litigation and the Federal Rules of Civil
Procedure, 74 CORNELL L. REV. 270 (1989): criticizes the
traditional rulemaking process and its underlying trans-
substantive philosophy of the FRCP.

Carl Tobias, Reconsidering Rule 11, 46 U. MiAMi L. REV. 855 (1992):
examines the new federal rule-making procedure, which allows for
more public comment, and its effect on the re-examination of Rule
11.

L Janice Toran, 'Tis A Gift to be Simple: Aesthetics and
Procedural Reform, 89 MICH. L. REV. 352 (1990): hypothesizes that
aesthetic considerations (simplicity, elegance, coherence, and
the like) should and do play a role in the formulation of legal
procedures and the procedural reform process.

George G. Tyler, The Origin of the Rule-Making Power and its
Exercise by Legislatures, 22 A.B.A. J. 772 (1936): chronicles
the history of the changing locus of rulemaking power, from the
legislature to the courts.

Laurens Walker, A Comprehensive Reform for Federal Civil
Rulemaking, 60 GEO. WASH. L. REV. 455 (1993): focusing on the
changes to Rules 11 and 26, criticizes the whole rulemaking
process; suggests that the controversy over recent amendments
threatens judicial control of rulemaking and worries that the

C expertise of federal judges may be lost as a major asset in this
process.

Laurens Walker, Perfecting Federal Civil Rules: A Proposal for
Restricted Field Experiments, 51 LAw & CONTEMP. PROBS. 67 (Sum.
1988): theorizes that the process that guided the development of
the FRCP through its first 50 years is not appropriate for the
work that lies ahead; identifies as the chief deficiency the lack

L of a systematic official plan to collect valid information about
the likely impact of changes to the Rules before they are
amended; proposes a series of field experiments as a solution.

L Sam B. Warner, The Role of Courts and Judicial Councils in
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the rules are void constitutionally.

Charles A. Wright, Amendments to the Federal Rules: The
Functioning of a Continuing Rules Committee, 7 VAND. L. REV. 521
(1954): describes 1954 set of amendments to the FRCP and the

C rulemaking process used to make them.

L Charles A. Wright, Book Review, 9 ST. MARY'S L. J. 652, 653-58
(1978) (Jack B. Weinstein, REFORM OF COURT RULE-MAKING PROCEDURES)
Professor Wright endorses Judge Weinstein's suggested

L improvements of the rulemaking process.

r Charles A. Wright, Procedural Reform: Its Limitations and Its
Future, 1 GA. L. REV. 563 (1967): describes the apparently smooth
operation of "procedural reform" within the federal system.

21 Charles A. Wright and K. Graham, FEDERAL PRACTICE AND PROCEDURE
§5006 (1977): chronicles the history of the drafting process for
the FRE.

4 Charles A. Wright and Arthur R. Miller, FEDERAL PRACTICE AND
PROCEDURE §§1001-1008 (1969 and Supp. 1993): chronicles the
history of procedure in federal courts; discusses the drive for

L procedural reform which culminated in the Rules Enabling Act;
examines the formation of the federal rules and the contributions

t_1 of the advisory committee.

L 12 Charles A. Wright & Arthur Miller, FEDERAL PRACTICE MN PROCEDURE
§3152 (1973): discusses the abuse of local rulemaking power.

Comment, Rules of Evidence and the Federal Practice: Limits on
the Supreme Court's Rulemakng Power, 1974 ARIZ. ST. L.J. 77 (1974):
explores the validity of "substantiveness" as a curb on the
Court's rulemaking power; concludes that Congressional
involvement can be avoided by the realization that this power is
administrative in character and exercisable pursuant to a
delegation of legislative power; advocates the prescription of
safeguards to ensure the consideration of all competing
interests.

Comment, Separation of Powers and the Federal Rules of Evidence,
26 HASTINGS L.J. 1059 (1975): proposes an arrangement permitting
the judiciary to promulgate procedural evidentiary rules and the
legislature to enact privilege rules, to avoid the substantive
limitation on the judicial rulemaking power.

r Note, The Proposed Federal Rules of Evidence: Of Privileges and
L the Division of Rule-Making Powers, 76 MICH. L. REV. (1978):

examines constitutional division of rulemaking power; emphasizes
the development of federal evidence law.

Note, Separation of Powers and the Federal Rules of Evidence, 26

11
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I ~ APPENDIX B

Summary of Comments Received
for the Self-Study of Judicial Rulemaking

by

L Thomas E. Baker
Chair, Subcommittee on Long Range Planning

May 2, 1994

Notice: The following notice of the self-study was mailed
to several thousand individuals and organizations on the mailing
list the Administrative Office uses to announce proposed rules
amendments. It also appeared in several legal newspapers and in
some of the advance sheets of the West Publishing Company's
federal courts reporters. It was signed by the Chairs of the
Standing Committee and the Subcommittee. Interested persons were
asked to send in comments and suggestions to the Chair of the
Subcommittee. Also enclosed was a copy of the Administrative
Office's brochure entitled, "The Federal Rules of Practice and
Procedure - A Summary for Bench and Bar."

SELF-STUDY

The Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States, through its

L Subcommittee on Long Range Planning, is conducting a self-
study of judicial rulemaking procedures.

F
L The self-study will consider:

What are the appropriate goals of federal judicial
L ~~~~~~rulemaking?

How well do the existing rulemaking procedures
accomplish those goals?

L
What are the criticisms of the way rules are made?

L How might rulemaking procedures be improved?

L What follows are summaries of the comments and suggestions

L.



L all the local options; advocates the restoration of the balance
of lawyer-members on the Advisory Committees; urges that
reconstituted committees, each with a majority of lawyer-members,
should reconsider the rules from beginning to end with the
fundamental goal in mind to restore simplicity and to end the
present insiders' game that federal procedure has become.

(6) Susan P. Graber, Associate Justice, Supreme Court of
Oregon, Feb. 28, 1994: suggests a topic for possible rules
changes in both the Civil and the Appellate Rules; recommends
consideration of rules establishing standards and procedures for
certifying questions of state law to state courts.

(7) Jeffrey A. Parness, Professor, Northern Illinois
University College of Law, Mar. 1, 1994: recommends betterr record keeping and indexing of the public comments received by

L the Advisory Committees for researchers and scholars; the Rules
Committees should hire outside consultants to iconduct literature
surveys and specified research to supplement the research support
from the Administrative Office and the Federal Judicial Center;
suggests that formal relations be established with relevant state
governmental entities that may be impacted by rules changes,
emg., the 1993 amendments to Civil Rule 11 likely will increaseLi the number of state bar disciplinary referrals made by federal
judges.

(8) Alan B. Morrison, Public Citizen Litigation Group,
Washington, DC, Mar. 11, 1994: complains that the memberships of
the various Advisory Committees include too many (appellate)
judges and too few practitioners; practitioner-members too oftenL are prominent lawyers or high level government officials who do
not work day-in and day-out with the rules; there are too many
law professors without real-world, in-court experience; while

L geographic diversity is useful, more important representativeness
is lacking for the variety of firms and lawyers that appear in
federal court, such as civil rights attorneys or plaintiffs'
attorneys; Advisory Committees almost never offer explanations
for rejecting individual suggestions and comments on proposed
changes; the current format for public hearings is unsatisfactory
and ineffective, because so many persons want to be heard time is

L limited, thus it is hardly worth it for many groups to send
representatives (closed circuit television might be an
improvement); access to the public records of the committees
should be improved, perhaps through more readily accessible print
and electronic sources like Law Week or the Internet; recently,
there has been a significant increase in the number and the
complexity of rules changes, exacerbated by locally-optional

L provisions that greatly reduce uniformity; recommends more
frequent meetings by reconstituted Advisory Committees, with
larger, professional, full-time staff.

(9) Thomas Earl Patton, Schnader, Harrison, Segal & Lewis,
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canvassing of the available literature, including relevant
empirical data each time a proposal is considered; the committees
should communicate with the research community and fund
particular studies for possible rules changes; there is a need
for systematically and longitudinally gathering and recording
civil justice indicators (akin to criminal justice indicators)
and data about caseloads and existing court procedures; the
memberships of the committees should be more representative of
the bar and other groups; questions whether the Supreme Court

L should continue to play a role in rulemaking.

(14) James A. Parker, U.S. District Judge, Dist. NM, memberf of the Standing Committee, Mar. 15, 1994: consider reducing the
number of members of the Standing Committee to improve
efficiency; the criminal defense bar may not be adequately
represented on the Standing Committee; the self-study should

LI evaluate the 6-month publication period, whether it is too long
or too short, how often the Standing Committee has adjusted the

fl, period for particular rules changes, and whether the "substantialF change" standard for republication needs better definition; the
> experience under the procedures for closed committee meetings and
redacted public' minutes should be examined.

(15) John C. Smith, Publisher, West Publishing Company,
Mar. 16, 1994: publishes several "products" with multiple setsr of federal rules and statutes; suggests that better coordination
of publications could be achieved by making the amendments to the
Bankruptcy Rules effective on the same date as the other federal
rules; suggests-thattannual supplements and pocket parts could be
published more timely if Congress were to approve or disapprove
amendments by Decembor 1 of the session to which the proposals
are made, but the amendments would become effective on March 1 of
the following calendar year.

I(16) Robert D. Evans, Director, Governmental Affairs
Office, American Bar Association, Mar. 23, 1994: statement from
the ABA; urges that appointments to the rules committees reflect
the demographici.diversity of the legal community and that
memb ership also more substantially represent the practicing bar,
especially trial lawyers and criminal defense lawyers, and the

L acade m; the membership of the Evidence Rules Advisory Committee
needs this sort of attention; records should be kept and made
public giving some accounting of the diversity of memberships and
appointments; if the Supreme Court does not and cannot
participate actively in rulemaking, the rules enabling
legislation should be amended to eliminate the Court's formal
role that adds approximately six months to the already lengthy
process; deadlines for public comments -!Aillustrated by the
deadline for responses in the present self-study - do not afford

rlW ample time for meaningful participation by institutions like theL ABA; calendaring meetings twice a year results in a two or three
year cycle for rules changes; a priority should Ie given to
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recommends a national meeting of researchers, academics, lawyers,
and judges to consider the kind of information that is available
and to contemplate what other information might be gathered;
concludes some permanent structure, perhaps similar to the
lawyers advisory committees under the CJRA, is needed to provide
systemic information from those "outside" the judiciary.

6. (18) Larry A. Hammond, Chair, Criminal Justice Reform
Committee of the American Judicature Society, Phoenix, AZ, Mar.
25, 1994: urges that rulemakers evaluating civil rule changes
take into account the impact of those changes on the criminal
justice system; so long as there are more cases than there are
enough judges to handle them, any change on the civil side will
affect the criminal- docket; the system is a whole.

(19) Myrna Raeder, Professor of Law, Southwestern
University, Mar. 28, 1994: serves ads jVice Chairperson of the
A.B.A. Criminal Justice Section's Committee on Rules of Criminal
Procedure land Evidence; urges that the Judicial Conference

7 attempt to achieve committee memberships that reflect the
L diversity of the federal bar, rather than the current level ofdiversity of the federal bench; greater diversity can be fostered

by better record keeping and by obtaining wider input, from
relevant groups, to identify potential members; expresses concern
for the recent trend of proliferating rules changes effected
outside the Rules Enabling Act process; suggests that short of a
formal amendment to the authorizing legislation, there ought to
be some informal understanding that Congressional initiatives
will be referred to the appropriate Advisory Committee; comments7 on the uncertainty surrounding the Civil Justice Reform Act of
1990 and its implications for judicial rulemakingj,; recommends
that the rules committees gather and evaluate data from the CJRA
plans to seek to harmonize local expe iments Rand to identify
proposals worthy of national implementation; requests advanced
notification and publication of proposed rules changes, agendas,
and minutes of committee meetings.

(20) Alfred W. Cortese, Jr., Kirkland & Ellis, Washington,
DC, Apr. 4, 1994: goals of rulemaking ought to include external

r neutrality from external politics, in ernal neutrality so far as
litigants are concerned, responsiveness to those who use the
federal courts, maintenance of the distinction between procedure
and substantive or jurisdictional changes, efficiency measured
against fairness; preserving the integrity of judicial rulemaking
obliges both the Congress and rulemakers to be sensitive to the
tensions in the Rules Enabling Act procedures and recent
incidents suggest both sides have not always succeeded; the rules
presently favor the initiation and maintenance of a lawsuit;
responsiveness would be enhanced by greater public participation
in rulemaking and by more bar participation as committee members;
rulemaking procedures are working reasonably well and no
significant changes are indicated; how to balance independence
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