
E

COMMITTEE ON RULES i
OF

PRACTICE AND PROCEDURE

TUCSON, ARIZONA
JANUARY 9-10, 1997

Fp

Lt
Po



fl
Lo
K'.

L !

Liz

L
,I7

FI

L
LLI

I S

Lo

r-l



L.

L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JANUARY 9-10, 1997

L 1. Opening Remarks of the Chair.

2. Approval of the Minutes.

3. Report of the Chair. (Oral report)

A. Actions taken by the Judicial Conference at its September 1996
session.

C B. Executive session.

4. Report of the Administrative Office.

5. Report of the Federal Judicial Center on Ongoing Rules-Related Studies.

6. Report of the Advisory Committee on Criminal Rules.

r A. ACTION - Proposed amendments to Rule 58 for approval and
transmission to the Judicial Conference without public comment.

B. Minutes and other informational items.

L 7. Report of the Advisory Committee on Evidence Rules.

7 A. ACTION - Proposed report to Congress on the need for new
L evidence rules to govern the confidentiality of communications

between a therapist or a counselor and a sexual assault victim.

B. Minutes and other informational items.

8. Status Report on Study of Rules Governing Attorney Conduct.

L-



9. Report of the Advisory Committee on Appellate Rules. j
* Status report on the proposed comprehensive revision of the Federal K

Rules of Appellate Procedure for style.

10. Report of the Advisory Committee on Civil Rules. L

A. ACTION - Proposed amendments to Rule 73 and abrogation of r
Rules 74, 75, and 76, and proposed amendments to Forms 33 and 34
for approval and transmission to the Judicial Conference without
public comment. Li

B. Preliminary draft report of the Committee on Court Administration
and Case Management to Congress on the Civil Justice Reform Act.
(Executive session)

Li
C. Minutes and other informational items.

11. Report of the Advisory Committee on Bankruptcy Rules.

* Minutes and other informational items.

12. Status Report on Uniform Numbering of Local Rules. (Oral report) V
13. Report of the Style Subcommittee. (Oral report)

14. Long-Range Planning.

* Materials from the liaison of the Judicial Conference Executive
Committee. [

15. Status Report of the Subcommittee on Technology. (Oral report)

16. Update of Bibliography of Rules-Related Materials.

17. Next Meetings - Summer Meeting on June 18-20, 1997, in Washington, K
D.C. and Winter Meeting on January 7-9, 1998. (Oral report)
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STANDING COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Subcommittee and Liaison Assignments

December 1996

Liaisons:

Appellate: Judge Frank H. Easterbrook
Bankruptcy: (OPEN)
Civil: Sol Schreiber, Esquire

Judge Adrian G. Duplantier (from Bankruptcy)
Criminal: Judge William R. Wilson, Jr.
Evidence: Judge David S. Doty (from Civil)

Judge David D. Dowd (from Criminal)

Subcommittee on Style

Chair: (OPEN)
Judge William R. Wilson, Jr.
Professor Geoffrey C. Hazard, Jr.

Bryan A. Garner, Esquire, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant

Subcommittee on Tedhnologv

Chair: Judge Frank H. Easterbrook
Judge Alex Kozinski (Appellate)
Judge A. Jay Cristol (Bankruptcy)
Magistrate Judge John L. Carroll (Civil)
Judge D. Brooks Smith (Criminal)
Judge James T. Turner (Evidence)

Richard G. Heltzel, Clerk (consultive role)
Committee Reporters (consultive role)
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COMMITTEE ON RULIES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1996

Washington, D.C.

The midyear meeting of the Judicial Conference Committee on Rules of Practice and
L d Procedure was held in Washington, D.C. on Wednesday and Thursday, June 19-20, 1996. All

committee members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank H. Easterbrook

m Judge Thomas S. Ellis, HI
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan W. Perry, Esquire
Sol Schreiber, Esquire
Alan C. Sundberg, Esquire
Chief Justice E. Norman Veasey
Judge William R. Wilson

Deputy Attorney General Jamie Gorelick was unable to be present. Ian H. Gershengorn,
Special Assistant to the Deputy Attorney General, participated in the meeting as the voting
representative of the Department of Justice.

Supporting the committee were Professor Daniel R- Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts, Mark D.
Shapiro, senior attorney in the rules office, and Patricia S. Channon, senior attorney in the
Bankruptcy Judges Division.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

7 Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair C
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules -
Judge Ralph K Winter, Chair
Professor Margaret A. Berger, Reporter 2

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner, V
consultants to the committee, Mary P. Squiers, project director of the local rules project, and
William B. Eldridge, Director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS K
Judge Stotler reported that the Chief Justice had accepted the request of Sixth Circuit 7

Court of Appeals Judge Leroy J. Contie, Jr. to be relieved of service as a committee member for L
health reasons.

The chair stated that the Judicial Conference, at its March 1996 meeting, had approved the
committee's proposed uniform numbering system for local rules, although some members had
expressed opposition to the concept of uniform numbering. Following the Conference's action,
the Administrative Office distributed a package of materials to the courts explaining how the L
system was expected to work and providing explanatory materials prepared by the local rules
project and the advisory committees.

Judge Stotler reported that the Conference had decided that the courts of appeals should
be authorized to decide for themselves whether to allow cameras in appellate court proceedings.
It also had requested that the circuits take appropriate steps to prohibit cameras in district court
proceedings. The members of the committee then shared information on what actions had been
taken in their own circuits to implement these Conference decisions.

Judge Stotler pointed out that the Conference's Committee on Automation and
Technology had just launched several initiatives designed to foster the use of automation in the
courts, including the filing and service of court papers by electronic means and the application of
technology to facilitate courtroom proceedings. She suggested that the committee might wish to
establish a special subcommittee to consider these initiatives and asked for volunteers to serve on
the subcommittee. Names submitted included the following: Seventh Circuit Judge Frank H.
Easterbrook, Professor Thomas D. Rowe, Jr.; Chief Justice E. Norman Veasey; Bankruptcy C
Judge James J. Barta, Eastern District of Missouri; and Bankruptcy Clerk Richard G. Heltzel,
Eastern District of California. Judge Stotler also pointed out that the Advisory Committee on
Bankruptcy Rules had established an automation subcommittee several years ago which had
provided effective leadership to the rulernaking process in the areas of electronic noticing and
filing.
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Judge Stotler and the committee expressed their appreciation to Judge Higginbotharn and
Judge Mannes for their significant contributions to the rulemaking process during their terms as
chairs of the Advisory Committee on Civil Rules and the Advisory Committee on Bankruptcy
Rules, respectively.

APPROVAL OF TIE MINUTES OF THE LAST MEETING

The committee voted without objection to approve as written the minutes of the last
meeting, held on January 12-13, 1996.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej presented the report of the Administrative Office (AO), as set out in his
memoranda of May 13, 1996. (Agenda Item 3) He stated that his office and the AO's Office of
Congressional, External, and Public Affairs had been following closely several pieces of legislation
in the 104th Congress that would have an impact on the federal rules.

He reported that section 235 of the newly-enacted Antiterrorism and Effective Death
Penalty Act of 1996 (Pub. L. No. 104-132) contained a provision requiring that closed-circuit
television coverage be provided to victims of a crime whenever the venue of a trial is moved out-
of-state and more than 350 miles from the place where the prosecution would have taken place
originally. He stated that the judiciary had been successful in narrowing the scope ofthe
provision and that, as enacted, it would apply to about 10 cases a year. He pointed out that
section 235 sunsets when the Judicial Conference "prorulgates and issues rules, or amends
existing rules [under the rulemaking process], to effectuate the policy addressed by this section."
He noted that the provision has been placed on the agenda of the next meeting ofthe Advisory
Committee on Criminal Rules.

Mr. Rabiej said that the judiciary had not been successful in persuading the Congress to
reconcile two internally inconsistent provisions of the new Act. Section 103 amended Rule 22 of
the Federal Rules of Appellate Procedure, permitting a district judge or a circuit judge to issue a
certificate of appealability in a habeas corpus proceeding. Section 102 of the Act, though,

Lo amended the underlying statutory provision to permit only a circuit justice or judge to issue the
certificate. Although the Congress had been alerted to the discrepancy on several occasions,
including through correspondence from the chair of the Advisory Committee on Appellate Rules,L> it had failed to correct the problem.

L
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Judge Logan stated that the conflicting provisions could create a statutory interpretation
problem in almost every habeas corpus case and every section 2255 proceeding. In addition, he
pointed out that the Act added proceedings under 28'U.S.C. § 2255 to the list of those requiring a
certificate of appealability. Moreover, the caption to FED.R APP.P. 22, as amended by the Act,
refers to "section 2255 proceedings." Yet, the text of the rule enacted by the statute contained no C
reference to section 2255 proceedings. Judge Logan stated that the Federal-State Jurisdiction LJ
Committee of the Judicial Conference had been alerted to these defects in the statute and that he
was in regular contact with the chairman of that committee.

One of the members suggested that the committee might solve these problems eventually
by amending Rule 22 through the Rules Enabling Act process. He observed, too, that the Act
might eventually require rule making because it requires the district courts to make findings
regarding the grounds for disrnissaldf prisoner suits.l

He added that there was another issue raised by the new legislation. The Act provided
that an appeal in a habeas corpus proceeding is permitted only if there is a violation of the
Constitution. The former law, however, also had permitted appeal when there was a violation of b
a statute or treaty of the United States. Thus, it appeared that claims that a prisoner's custody
violates the laws and treaties of the United States would no longer be appealable. He questioned
whether such a result had been intended. C

Mr. Rabiej reported that the Administrative Office had advised Congress of the
discrepancy between FED.R.CIV.P. 4(m), which requires service of process within 120 days, and
46 U.S.C § 742, the Suits in Admiralty Act, which requires that a party "forthwith serve" process
on the United States in, admiralty cases. He added that the Supreme Court had resolved the issue
recently in Henderson v. United States, but that efforts were continuing to resolve the matter by X
legislation inilorderto ilminate any iture confision.,

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eldridge stated that the report of the Federal Judicial Center-providing an update on
the Center's publications, educational programs, and research projects-was informational in
nature. (Agenda Item 4) He noted that the Center had just been asked to conduct certain
empirical research for the committee concerning attorney discipline in the district courts. Ad

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum and attachments of June 20, 1996. (Agenda Item 7)

L
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Amendmentsfor Judicial Conference Approval

Judge Logan reported that the advisory committee was recommending that the standing
committee approve amendments to four rules that had been published for public comment. But
the advisory committee further recommended that the standing committee defer forwarding these

L rules to the Judicial Conference until after completion of the public comment process regarding
the entire package of restyled appellate rules. He noted that it was possible that additional
comments might be received on the four rules during the comment period.

FED.RAPP.P. 26.1

Judge Logan stated at the outset that the word "shall" in the caption of Rule 26.1(a)
should be changed to "must."

He explained that the proposed amendment would eliminate the requirement that
corporate subsidiaries and affiliates be listed in the corporate disclosure statement. Instead, the
advisory committee would require that a corporate party disclose all its parent corporations and

L any publicly-held company owning 10 percent or more of its stock. He added that the proposed
amendment had been sent to the Judicial Conference Committee on Codes of Conduct, which had
expressed no objection to it.

FED.R.APP.P. 29

Judge Logan noted that the subject of amicus curiae briefs had attracted substantial
interest. He noted that, as a result of the public comments, the advisory committee had decided
to retain the limitation that an amicus brief be no more than half the length of a party's principal
brief but it had also decided to amend the proposal to allow the court to make exceptions. In
response to objections to the requirement that the amicus brief be filed at the same time as the

L brief of the party being supported, the committee decided to give the amicus seven days to file its
brief following the filing of the principal brief of the party being supported.

Judge Logan noted that the committee had added the District of Columbia to the list of
states and other entities authorized to file an amicus brief without court permission. It had also
deleted the requirement that the amicus obtain the written consent of all the parties and file these

LI consents with the brief. Instead, the committee substituted a simple requirement that the amicus
state in the brief that all parties have consented.

The advisory committee also amended subdivision (c) to require that the cover of the brief
both identify the party being supported and indicate whether the brief supports affirmance or
reversal. Subdivision (f) would be clarified to provide that an amicus may request leave to file a
reply. Finally, in subdivision (g) the advisory committee would delete the provision that an
amicus be granted permission to participate in oral argument "only for extraordinary reasons."
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FED.RAPP.P. 35

Judge Logan stated that the amendments to Rule 35, governing en banc consideration, had 0
attracted several comments. He explained that the advisory committee had accepted a
recommendation from the Solicitor General that the rule provide explicitly that a split among the m
circuits may be a question of "exceptional importance" warranting a rehearing en banc. He noted PL
that while it had been the intent of the advisory committee to list a split in the circuits as one
example of a matter rising to the level of exceptional importance, some commentators had read $
the amendment as specifying that it was the only grounds for en banc consideration. Accordingly,
following the public comment period, the advisory committee amended the rule to make it clear
that this was just one example of a situation that raised a question of exceptional importance.

,, ' ' I I Il , IL
Mr. Gershengorn reported that the Solicitor General had been involved personally in the

proposal and was satisfied with the revised language ofthe proposed amendment.

Judge Logan added that some commentators had interpreted the dra& as requiring the
court to consider certain matters en banc. In response, the committee revised the amendment and L
committee note to make, it clearlthat nothing requires a court o rehear any matter en banc.

Judge Logan pointed out that the committee had received two comments opposing the
proposed change in terminology from "in bane" to "en banc." He advised that an electronic word 5'

search of more than 900 Supreme Court decisions and 40,000 court of appeals decisions had
revealed an overwhelming preference for "en banc."

Finally, Judge Logan mentioned that local rules in some circuits require separate petitions
for a panel rehearing and a rehearinglen banc. The advisory committee, thus, provided that a
party is not limited to a total of 15 pages for both documents if a local rule requires separate
documents. [, ,F,

FED.R.APP.P. 41

Judge Logan stated that proposed amendments to Rule 41 (mandate of the court) would
among other things, make it clear that the party who files a petition for certiorari in the Supreme
Court-rather than the clerk of the Supreme Court-must notify the court of appeals of the filing.
He noted that the changes made by the advisory committee following publication were stylistic,
except for one, and they had attracted very little public comment. _

Judge Stotler stated that the discussion of the proposed amendments to the appellate rules
had been very informative, but the committee could defer final approval of the proposed
amendments until the entire package of restyled appellate rules is presented to the committee.
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She then asked for a straw vote on whether any member of the committee would
vote against any of the proposed rules. No member voiced an objection.

Amendmentsfor Publication

Judge Logan stated that the advisory committee had decided to defer consideration of any
proposed new rule amendments until after completion of the project to restyle the entire body of
appellate rules. Nevertheless, recent events-including new prisoner legislation, a proposal to
amend FED.R.CIv.P. 23, and a request from the clerk of the Supreme Court-had caused the
committee to recommend for publication a proposed merger of Rules 5 and 5.1 and the complete
revision of Form 4.

FED.RAPP.P 5 and 5.1

Judge Logan stated that the proposed changes had been initiated as a response to a
proposal of the Advisory Committee on Civil Rules to amend FED.R-CIV.P. 23 by authorizing an
interlocutory appeal from an order granting or denying class certification. The proposed
amendment to the civil rule would require a conforming amendment to the appellate rules. In
drafting the amendment, the committee was struck by the substantial overlap between Rule 5

LI (dealing with appeal by permission under 28 U.S.C. § 1292(b)) and Rule 5.1 (dealing with appeal
by permission under 28 U.S.C. § 636(c)(5)). It saw an opportunity to combine the two rules and
write a new, broader rule that would govern all discretionary appeals, including any additional
discretionary appeals that might be authorized in the future.

The advisory committee, thus, decided to revise Rule 5 and eliminate Rule 5.1, regardless
of what action might be taken on the proposed amendments to FED.R.CIv.P. 23. In combining
the two rules, the committee decided to adopt the provision in Rule 5 that gives a party seven

r days after service to respond to a petition for leave to appeal, rather than the 14-day period
specified in Rule 5.1. Professor Mooney added that the amendment would also make some
provisions in Rule 5 broader and less specific than those in the current rule.

Judge Logan accepted some stylistic refinements suggested by Chief Justice Veasey, Judge
Parker, Mr. Garner, and Mr. Spaniol. Accordingly, subparagraph (b)(1)(E) would read: "an
attached copy of (i) the order, decree, or judgment complained of and any related opinion or
memorandum; and (ii) any order stating the district court's permission to appeal or finding that
any necessary conditions to appeal are met." Judge Logan observed that additional style
suggestions could be considered following the public comment period.

Lo

The committee voted without objection to approve the proposed amendments for
publication.
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Chief Justice Veasey pointed out that the committee note tied the justification for the
amendments to the proposed changes in FED.R.CIv.P. 23. In response, Judge Logan
recommended that the committee note be revised to delete any reference to Rule 23.

Professor Mooney then proceeded to make the recommended changes and later
distributed a revised draft of the committee note. Following discussion, she and Judge Logan
agreed to accept additional language improvements suggested by Professor Cooper, Mr. Perry,
and Mr. Garner. V

Chief Justice Veasey moved to approve the committee note as revised.

The committee voted without objection to approve the note for publication. L

FORM 4

Judge Logan stated that the clerk of the Supreme Court had asked the committee to
devise a new, more comprehensive form for the affidavit in support of an application to proceed l
in forma pauperis that could be used by both the Supreme Court and the appellate courts. In
addition, the recently-enacted Prison Litigation Reform Act of 1996 prescribed new requirements
governing in forma pauperis proceedings by prisoners. Among other things, the statute requires a V
prisoner to submit an affidavit to the court that includes a statement of all assets the prisoner
possesses.

Judge Logan said that the advisory committee had used the bankruptcy in forma pauperis
schedules as a model for the revised affidavit form. The applicant would be required to provide
the court with a great deal more information than that specified in the current Form 4.

Mr. Garner stated that the language and format of the form could be improved
substantially, but it would take time to make the revisions and test them. Several members
pointed out that the law had taken effect in April and that prompt action on approving a new form
was necessary to bring the courts into compliance with the new statutory requirements.

Mr. Garner suggested that the committee might wish to approve the substance of the form
and allow him, Judge Logan, and others to work on improvements in the language and format.
Judge Logan noted that another alternative would be for the committee to approve the revised L
form for publication with only a few essential changes and leave all further improvements for
consideration by the advisory committee at its next meeting. L

The committee voted without objection to approve the proposed amendments to the em
form for publication. L
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L After conferring with Mr. Garner, Judge Logan advised the committee that necessary
improvements in the form could be drafted in about a month, in time for them to be incorporated

L into the publication sent to bench and bar. The revised draft would contain the same information,
but it would be made easier to read and easier for prisoners to complete. He suggested that he,
Professor Mooney, and Mr. Garner work on a revised draft form, submit it for approval first to
the advisory committee, and then to the standing committee for final approval before publication.

The committee voted without objection to authorize the advisory committee to make
additional changes in the form and submit the changes to the committee by mail or fax for
final approval.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

L Professor Resnick presented the report of the advisory committee, as set forth in Judge
Mannes' memorandum and attachments of May 13, 1996. (Agenda Item 8)

Amendments for Judicial Conference Approval

Professor Resnick explained that the primary purpose of the proposed package of
amendments was to implement, or conform to, the provisions of the Bankruptcy Reform Act of
1994. He noted that the advisory committee had received only five public comments on the
package and had canceled the scheduled public hearings for lack of witnesses.

FED.RBANKR.P. 1010

Professor Resnick stated that the proposed amendments to Rule 1010 were purely
technical in nature and had not been published for public comment. The amendments would

L merely correct cross-references in the rule to conform to recent changes made in FED.R.Civ.P. 4
and pending changes in FED.RBANK.P. 7004.

L The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference. The committee further voted to approve the
amendments without publication.

FED.R.BANKR.P. 1019

i-. Professor Resnick reported that the proposed changes to Rule 1019 were stylistic in
nature. He emphasized that the advisory committee recommended deleting from the rule the
phrase "superseded case" because it created the erroneous impression that a new case is
commenced when a case is converted from one chapter of the Code to another.

L
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r
FEDkRBANKR.P. 1020

Professor Resnick stated that Rule 1020 was a new rule implementing the provisions of
the 1994 Act authorizing a qualified debtor in a chapter 11 case to elect to be considered a small
business. The rule would provide the procedures and time limit for the debtor's election.

LI
FED.R.BANKR.P. 2002

Professor Resnick pointed out that Rule 2002(a)(1) would be amended to add a reference
to newly-enacted section 1104(b) of the Code, which for the first time would permit creditors in a
chapter 11 case to elect a trustee. The amendment would add a reference to section 1104(b) in
the general notice provisions of the rules, thereby requiring that creditors be given notice of the
meeting convened toL elect a trustee.

In addition, language would be added to Rule 2002(n) requiring that the caption of every
notice given by the debtor to a creditor include the information required by newly-enacted section
342(c) of the Code, i.e., the name, address, and taxpayer identification number of the debtor.

FED.RBANKR.P. 2007.1

Professor Resnick stated that the proposed amendments to Rule 2007.1 would establish
the procedures to be followed for the election of a chapter 11 trustee. He added that the language
of the amendment had been modified by the advisory committee following the public comment
period to take account of concerns expressed by the Executive Office for United States Trustees.
He pointed out that the Executive Office was now in agreement with the language of the
proposal.

FED.R.BANKRYP. 3014 AL
Professor Resnick explained that the proposed amendment was technical. It would

provide the deadline for secured creditors to elect application of section 111 l(b)(2) of the Code.
Under the current rule, the election must be made by creditors before the conclusion of the
hearing on the disclosure statement. Under the 1994 Act, however, a hearing on the disclosure
statement is not always required if the debtor is a small business. The amendment would provide
a different deadline for making the election in those cases.

FED.R.BANKR.P. 3017

Professor Resnick stated that the proposed amendments to the rule were mostly stylistic.
The rule would also be amended to give the court some flexibility to determine the record date for V
distributing vote solicitation materials in a chapter 11 case. The current rule requires that these
materials, such as ballots, be sent to record holders on the date the court enters its order



Standing Committee, June 1996 Minutes - DRAFT Page 11

approving the disclosure statement. The amendment would give the courts discretion to set
another date, if circumstances warrant.

FED.RBANKR.P. 3017.1

L Professor Resnick noted that Rule 3017.1 was a new rule to implement section 1125(f) of
the Code, enacted by the 1994 Act. The new statute authorizes the court to approve a disclosure
statement in a small business case conditionally, subject to final approval after notice and aKp hearing. The court may combine the hearing on the disclosure statement with the hearing on
confirmation of the plan. If the court approves the disclosure statement conditionally, and no
timely objection to it is filed, there is no need for the court to hold a hearing on final approval.

FED.RBANKR.P. 3018

Professor Resnick stated that the proposed amendment to Rule 3018, dealing with voting
in chapter 11 cases, was similar to the proposed change in Rule 3017. It would allow the court
some flexibility to set the record date for determining which holders of securities are entitled to

L vote on the plan.

FED.R.BANKR.P. 3021

Professor Resnick explained that the proposed change in Rule 3021 was similar to the
proposed amendments to Rules 3017 and 3018. It would give the court some flexibility to set the

L record date for determining which holders of securities are entitled to share in distributions.

FED.RBANKR.P. 8001

Professor Resnick stated that Rule 8001, dealing with appeals to the district court or the
bankruptcy appellate panel, had two proposed changes. The first, in subdivision (a), would
implement the 1994 statutory provision authorizing an appeal as of right from an interlocutoryq,--
order of a bankruptcy judge increasing or reducing the exclusive time periods under 11 U.S.

L ~~1121.

7 The second proposed amendment, to subdivision (e), would make the rule conform to the
1994 amendment to § 158(c)(1) of the Code, providing that appeals from a bankruptcy judge be
heard by a bankruptcy appellate panel (if one is available) unless a party elects to have the appeal
heard by the district court.

FED.R.BANKR.P. 8002

L Professor Resnick said that Rule 8002(c) would be changed in three ways. First, it would
require that a request for an extension of time to file a notice of appeal be filed, rather than made,
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Lwithin the applicable time period. Second, it would give the court discretion to allow a party to
file a notice of appeal more than 20 days after expiration of the time to appeal, but only if. (1) the
motion to extend the time were timely filed, and (2) the notice of appeal were filed within 10 days LJ
after entry of the court's order extending the time. Third, the amendment would prohibit the
court from granting an extension of time to file a notice of appeal from certain designated C
categories of orders.

FED.R.BAN~KR.P. 8020

Professor Resnick stated that proposed Rule 8020 was a new rule, adapted from
FED.R.APP.P. 38. It would make it clear that a district court, when sitting as an appellate court, F
or a bankruptcy appellate panel may award damages and costs for a frivolous appeal. There had
been some uncertainty in case law as to whether a bankruptcy appellate panel had that authority.

FED.R.BANKR.P. 9011

Professor Resnick stated that Rule 9011 would be amended to conform to recent
amendments to FED.R.Civ.P. 11. He pointed out, though, that the 21-day "safe harbor"
provisions of Rule 11 would not apply if the improper paper complained of were the bankruptcy
petition commencing a case.

FED.R.BANKR.P. 9015

Professor Resnick said that proposed new Rule 9015 would implement the newly-enacted
provision of the 1994 Act authorizing bankruptcy judges conduct jury trials. It would make
certain Federal Rules of Civil Procedure applicable, and it would provide the procedure for
obtaining the consent of the parties to have a jury trial tried before a bankruptcy judge. V

FED.RBANKR.P. 9035

Professor Resnick explained that the proposed amendment to Rule 9035 was a technical L
change dealing only with the six judicial districts in North Carolina and Alabama, where there are
no United States trustees. The amendment would provide that the bankruptcy rules apply 0
generally in those states, unless they are inconsistent with "any federal statute." This is a broader
term than that used in the existing rule, which refers only to titles 11 and 28 of the United States
Code. The 1994 legislation had enacted certain provisions not codified in either title 11 or title 28 7
that relate to bankruptcy administration matters in these districts.

The committee voted without objection to approve all the proposed amendments to V
the bankruptcy rules and send them to the Judicial Conference.

rr



Standing Committee, June 1996 Minutes - DRAFT Page 13

L Official Forms - Amendmentsfor Publication

Professor Resnick stated that the advisory committee recommended several changes in the
Official Forms, as set forth in Agenda Item 8-B. He added that the advisory committee, acting on
a recently-received request from the Committee on the Administration of the Bankruptcy System,
also recommended one further, minor change. The proposal would add another box to the
statistical information section of the petition form to provide better statistical information on
estimated assets of debtors in very large cases.

The committee voted without objection to approve the proposed amendments to the
forms for publication.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
L

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 7, 1996. (Agenda Item 5)

Amendmentsfor Judicial Conference Approval

FED.RCRIM.P. 16

Judge Jensen reported that the Judicial Conference at its March 1996 session had rejected
generally the proposed amendments to Rule 16. He added, however, that the opposition voiced
at the Conference had been directed exclusively to the proposed amendments to Rule 16(a)(1)(F),
which would have required the government to disclose the names of its witnesses before trial.

Following the Conference's action, the advisory committee considered anew the other
i,_ proposed amendments to Rule 16(a)(1)(E) and 16(b)(1)(C), requiring reciprocal disclosure of

information on expert witnesses when the defense gives notice under Rule 12.2 that it intends to
present expert testimony on the defendant's mental condition. The advisory committee decided to

L approve these amendments once again, without further publication, and forward them for
approval by the Judicial Conference.

Some members pointed out that there appeared to be a stylistic inconsistency between the
language in lines 17-21 ("The summary provided under this subdivision") and that in lines 53-56
("This summary"). They pointed out that different language had been used to express the
identical meaning. Judge Parker moved to change the language in lines 17-21 to make it
consistent with that in lines 53-56. The motion died for lack of a second.

U~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Concern was also expressed as to whether references in the amendments to the Federal
Rules of Evidence were accurate. Mr. Schreiber moved to change line 16 to state "under
Article VII of the Federal Rules of Evidence," rather than "under Rules'702, 703, or 705 of
the Federal Rules of Evidence." The motion died for lack of a second.

Judge Easterbrook moved to change the word "and" to "1or" in lines 16 and 43 and L
to send the amendments to the Conference otherwise as written. The motion carried, and
the committee voted without objection to approve the proposed amendments and send V
them to the Judicial Conference.

Amendmentsfor Publication

FED.R.CRIM.P. 5.1 and 26.2

Judge Jensen stated that the proposed changes to Rules 5.1 and 26.2 would require
production of a witness' statement after the witness has testified at a preliminary examination
hearing. The amendments were parallel to similar changes made in 1993, requiring the production
of witness statements at various other evidentiary hearings, including hearings on suppression of
evidence, sentencing, detention, revocation or modification of supervised release, and section
2255 motions. He pointed out that, technically, these amendments, like the 1993 amendments,
raised a Jencks Act question because the witnesses' statements would be required before trial.

Rule 26.2 would be amended to add a cross-reference to Rule 5.1. It would also be
amended to correct a cross-reference to Rule 32, which had been amended recently.

One of the members suggested that the words "may not," appearing on line 8, were K
ambiguous. Mr. Garner explained that the style committee's convention was to use the words
"must not," or "shall not," when describing a prohibition against specified action. The members r
agreed generally that the latter terminology would improve the rule, but Professor Schlueter 'FI
advised against changing the language because the wording "may not" appeared in several other
parallel rules.

Judge Easterbrook moved that the proposed amendments to Rules 5.1 and 26.2 be
published for public comment as written. He added that the advisory committee could resolve [i
the language issues after completion of the public comment period. The motion was approved
without objection.

FED.R.CRIM.P. 31

Judge Jensen stated that the current rule did not provide a particular method for polling a
jury, thereby permitting a jury to be polled collectively. The proposed amendment would require
that jurors be polled individually.
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L. The committee voted without objection to approve the proposed amendments for
publication.

L
FED.RCRIM.P. 33

L Judge Jensen stated that the proposed amendment would change the triggering date for
newly-discovered evidence to be used as the basis for a new trial. The deadline for filing a motion
for a new trial under the current rule is two years from the "finaljudgment." Case law hasL interpreted the rule to provide a deadline of two years from the final judgment of the court of
appeals or from the issuance of the appellate court's mandate. The advisory committee
recommended that the rule be amended to provide that the two-year period run from "the verdict

L or finding of guilty" in the district court.

L' Mr. Garner suggested that the language of the rule could be improved in a number of
ways. It was the consensus of the committee that his proposed improvements should be taken
into account by the advisory committee after the public comment period.

The committee voted without objection to approve the proposed amendments for
publication.

FED.R.CRIM.P. 35(b)

Judge Jensen explained that if a defendant provides substantial assistance to the
government before sentencing, the court may-upon motion by the government-make a
downward departure in imposing sentence. If the defendant provides substantial assistance afterV sentencing, the court may reduce the sentence under authority of Rule 35(b). The proposed
amendment would authorize a, reduction of sentence: (1) if the defendant provides some
assistance before sentencing and some assistance after sentencing, and (2) each stage of the
assistance, considered separately, may not be substantial, but in the aggregate they are substantial.

He pointed out that the advisory committee had considered the potential problem of a
L defendant "double-dipping" by obtaining a reduction for assistance at the time of sentencing and

then seeking additional credit for the same assistance on a motion for reduction of sentence. HeF' explained that the government can take care of the problem by not making the motion for
L reduction.

Judge Jensen agreed to a suggestion that the words "to the Government" be deleted from
A- the third line of the committee note. The deletion would avoid taking a stand on the substantive

issue of whether substantial assistance warranting a reduction of sentence includes assistanceL rendered by the defendant to state and local authorities, as well as to the federal government.
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The committee voted without objection to approve the proposed amendments for
publication.

FED.R.CRJM.P. 43

Judge Jensen stated that the proposed amendment would specify with greater clarity the
resentencing proceedings that require the presence of the defendant. The rule would require the
defendant's presence at a Rule 35(a) resentencing, i.e., when there has been a reversal by the
court of appeals and a remand to the district court for resentencing. On the other hand, the L.J

defendant would not have to be present for resentencing under: (1) Rule 35(b), when the
government moves to reduce the sentence in return for the defendant's subsequent assistance, (2)
Rule 35(c), when the court must correct the sentence for clear error, or (3) 18 U.S.C. § 3582(c),
when the court may reduce the sentence after the Sentencing Commission lowers the applicable
sentencing range or where the Bureau of Prisons moves to reduce the sentence for extraordinary
and compelling reasons.

The committee voted without objection to approve the proposed amendments for
publication.

Information Item

FED.R.CRIM.P. 24

Judge Jensen reported that following the public comment period on proposed amendments
to FED.R.CRnI.P. 24(a), dealing with attorney participation in voir dire, the advisory committee
decided not to proceed with seeking Judicial Conference approval of the amendments. In this
respect, the committee's action paralleled that of the Advisory Committee on Civil Rules, which
decided not to proceed with companion amendments to FED.R.CIV.P. 47(a). 77

Li
Judge Jensen stated that the Rules Enabling Act process had worked very well. The

proposed amendments had attracted a large body of thoughtful and informative comments,
including responses from many federal judges and from every major attorney association in the
country. The advisory committees decided that proceeding with the proposed amendments was
not the most effective way to proceed. Rather, the best way to improve the voir dire process was F
to initiate new programs to educate judges in the most effective ways of conducting voir dire.
Judge Jensen added that both he and Judge Higginbotham had spoken to Judge Rya Zobel,
Director of the Federal Judicial Center, about presenting voir dire programs both at orientation K
sessions for newly-appointed judges and at workshops for experienced judges.

7
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REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 17, 1996. (Agenda Item 10)

Amendments for Judicial Conference Approval

FED.R.CIv.P. 9(h)

Judge Higginbotham reported that the proposed amendment would resolve an ambiguity
in the rule by authorizing an interlocutory appeal in an admiralty case regardless of whether the
order appealed from disposes of an admiralty claim or a nonadmiralty claim.

The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

FED.R.CIV.P. 48

Judge Higginbotham reported that the proposed amendments to the rule would restore the
12-person jury in civil cases, albeit without alternate jurors. He stated that a number of judges
had voiced opposition to the proposal during the public comment period.

He noted that concern had been expressed about the cost of implementing the amendment,
especially at a time when appropriated funds for the Judiciary were limited. He explained that the
advisory committee had attempted to quantify the costs of the proposal, but in the final analysis
costs were not a major consideration when weighed against the value of returning to 12-person
juries.

He pointed out that one of the most compelling reasons in favor of the proposal was the
greater inclusion of minorities on juries. He emphasized that it was important public policy to
have a cross-section of the community participating in the jury process. He added that the
reduction in jury size from twelve persons to six had severely limited the representation of
minorities on federal juries.

He noted that the advisory committee had considered the issue of courtroom availability
and had found that virtually all courtrooms used by district judges had jury boxes large enough to
accommodate at least 12 jurors. On the other hand, a number of magistrate judges did not have
their own 12-person jury courtrooms. Nevertheless, they could, when necessary, obtain access to
larger courtrooms in their courthouse.
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1L
He stated that all empirical studies had shown that the dynamics of the 12-person jury

were different from those of smaller juries. Twelve-person juries were less inclined to be
dominated by one or two strong-willed persons, and they were less likely to render inappropriate V
verdicts.

Finally, Judge Higginbotham emphasized that the proposed amendment represented a
strong statement in support of the role of the civil jury itself. He added that juries were a
fundamental component of the American form of government, and the civil jury was enshrined in Cl
the Constitution. The proposed amendment would return the federal courts to centuries of
tradition. t

One of the members stated that he found the argument regarding diversity to be
persuasive, but not the arguments concerning history and custom. He added that a compelling
case had not been made that 12-person juries render better decisions than 6-person juries.
Moreover, the proposed amendment would in fact allow a verdict to be rendered by askfew as six L-
jurors. Another member added that the amendment was an interesting sociological proposal, but
that it was opposed by most trial judges and by the Court Administration and Case Management
Committee of the Judicial Conference.

Another member countered that his experience in the federal and state courts clearly L

demonstrated-and the universal opinion of practitioners in his state confirmed-that 12-person
juries rendered more rational decisions than 6-person juries.

Several members stated that the Batson decision was simply not effective in practice and
that the proposed amendment was the best assurance of obtaining representative juries in the
federal courts.

Mr. Gershengorn reported that the Department of Justice was strongly of the view that the
benefits of 12-person juries-better representativeness and better verdicts-were worth the V
additional costs.

One of the members stated that he would have preferred an amendment that would have
relaxed the requirement of a unanimous verdict among the 12 jurors. Judge Higginbotham
responded that the advisory committee had decided at the outset that unanimity would be
retained. He added that the unanimity requirement was not the cause of hung juries, and that a X

very small percentage of juries are hung.

The committee voted by 9-2 with one abstention to approve the proposed
amendments and send them to the Judicial Conference. r

Li
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Amendvnents for Publication

FED.R.CIv.P. 23

¢ 1. Committee Process

Judge Stotler pointed out that the Advisory Committee on Civil Rules had been studying
7 class actions for several years, and it had invited many interested parties to participate in its

deliberations. In an effort to gather as much information as possible before drafting specific
amendments to Rule 23, the committee had convened large meetings tantamount to public
hearings to discuss class action issues with interested attorneys, judges, and academics. She

L complimented the committee on seeking out the best information possible from knowledgeable
persons on complicated and controversial issues.

She stated that the advisory. committee had only recently decided upon the final language
r- of its draft proposal. She suggested that recent correspondence objecting to publication of theL ; proposal was probably attributable to the recent nature of the advisory committee's action,

coupled with the very public nature of its deliberations. She noted that copies of all recent
correspondence had been distributed to each member of the standing committee, and she urged

L the members to take their time and work through the advisory committee's proposal carefully and
thoroughly.

¢L>. Judge Higginbotham noted that correspondence opposing the proposed changes had been
received from many members of the academic community. He stated that the views expressed

7 had been made with the best of intentions and should be regarded as very positive because they
L demonstrated the importance of the proposed amendments and the public attention they would

receive. He added that it was vital that the committee hear from the users of the system. He
pointed out, however, that there is a prescribed public comment period, and the commentators

!, could appear at the hearings, present their views in person, and respond to questions.

Judge Higginbotham stated that the advisory committee had begun its review of class
actions six years earlier at the direction of the Judicial Conference to study mass tort and asbestos
cases. During the first round of consideration, under Judge Pointer's leadership, the committee
had approved a set of proposed revisions to Rule 23 based in large part on a proposal by the
American Bar Association. The committee, however, had not sought approval of the revisions
because of the press of other matters on its agenda.

Judge Higginbotham explained that after he had become chairman, the advisory committee
returned to Rule 23 and decided that it needed to reach out widely and learn as much as it couldL about class actions. This required not just seeking reactions to a particular proposal for amending
the rule, but also a broad effort to deal with basic concepts and to explore the practical operation
of all aspects of class actions.
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Judge Higginbotharn pointed out that the advisory committee had invited prominent class
action lawyers to attend its meetings and discuss class action issues. It had also convened 7t
symposia and meetings on class actions with practitioners and scholars at university settings in LJ
Philadelphia, Dallas, New York, and Tuscaloosa. Many people had participated in these
gatherings, and they had been encouraged to speak freely and share their differing viewpoints. r
Judge Higginbotham stated that the lawyers and academics had been generous with their time, and LJ
he thanked them for their contributions to the work of the advisory committee. !

2. 'Substantive Issues

Judge Higginbotharn pointed out that Rule 23 does not lend itself to neat analysis. It is
peculiarly dependent on experience and practice. Hlelemphasized that there are many different
categories of class actions, ranging from securities cases,, to product liability cases, to tort cases,
to civil rights cases. The practical problems of class action litigation and the interests and E
viewpoints of the participants, vary substantil om ne 'category of litigation toL anoth.

He also stressed a the outset that there is critical difference between (b)(l) and (b)(2) r
classes, on the one hand, and (b)(3) classes On the ther. In a (b)(1) or (b)(2) class, claimants
have no right o opt out ofAhe class" Ol' thi lolherha, the right to opt out is key to the
operation ofa, (b)(3) class ~l stated that the c se Aof (b)(3) settlement class, plaintiffs have
the choice of either accepting the proposedl elerer offer or refusing it and assuming the risk of
prosecuting their cases individually. Aly, rom a plaintiffs viewpoint, a claimant in a
(b)(3) settleme~nt action has greater mth a claiant in a case that is first cer Seth and then L
proceeds latprto settle l t I I ' '

Judge L~igginbothani, istated Ii l l ,' i '' , llti I

Judge -E~ggin~bo statedht teadvisoy committee had considerediavrnuber of
proposals to revise Rule 23 In the er0,Lt members took, a very cautious appioach and decided
to adopt a "i ast'>draf1 As an ple, tt hadconsiderea proposal to require I
the court** O~ to l~lm~ ts of th e meandts ftheyt S jhe ngtl fthe plro ponent's claim as an element
in determining whether to cety the class Afier examintion, though, the committee decided
that the price o iqiywssip t4oogr atf ,no other things, it wuld require a
m initrial-,,. 211 'f lslil '> Ili ' i ' il ln I 1l - jl Il~ io

Judge Iigginbotham then described Bin turn each' of the eight proposed chans that the
advisory committee would make in Rule 23 l He emphasized that the eight chages were stated
distinctly, but they were interrelated and re[i orced each other. ', 'II

1. The list lof factors pertinent to the court's findings of predominance and superiority
would be expanded. A new subparagraph (b)(1)(A) would require the court to
consider the practical ability of individual class members to pursue their claim
without class certification. > . L
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2. Subparagraph (b)(3)(B) would be revised to make it clear that the court must look
at alternatives to a class action. The amendment would emphasize the autonomy
of itdividual claimants to determine their own destiny.

3. The word "maturity" would be added to subparagraph (b)(3)(C), thus requiring the
court to look not only at the ability of plaintiffs to prosecute their claims, but also
at the extent to which there has been development or maturity of the claims.

4. A new subparagraph (b)(3)(F) would be added, requiring the court to weigh the
probable relief to individual class members against the costs and burdens of the
class litigation.

5. New paragraph (4) would explicitly authorize settlement classes.

6. In, sl bdivision (c) the requirement that the court certify a class "as soon as
practicable" after commencement of the action would be changed to "when
practicable" after commencement of the action. Read in conjunction with other
proposed changes above, requiring the court to look at the maturity of claims and
to consider other alternatives to a class action, the amendment would remove the
incemive in the present rule for a judge to certify a class quickly.

7. Sub division (e) would be amended to require that the court hold a hearing on
settlements in class actions. Even though courts routinely hold hearings on
settlements, the rule would now explicitly require it.

8. New subdivision (f) would authorize interlocutory appeals of district court orders
gra-ting or denying certification of a class.

Finally, Judg3e Higginbotham pointed out that the advisory committee had decided not to
address "fiutures" c asses, which are the subject of ongoing case law development. He also
emphasized that the proposed amendments did not deal with (b)(1) or (b)(2) class actions, but
only with (b)(3) class actions. The committee had insisted on retention of the right of a claimant
to opt out of a sett ement class. Moreover, the amendments did not dispense with the Rule 23(a)
prerequisites or the notice requirements of (b)(3).

3. Viewssof the Members

The chair asked the members first for any general comments they had regarding the
proposed amendm nts to Rule 23.
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Chief Justice Veasey suggested that it would be helpful if the committee note were
expanded to include some of the introduction and background just enunciated by Judge
Higginbotham. The note would also benefit by: (1) updating the case law to include the Georgine V
case, and (2) addressing some of the concerns expressed in recent correspondence to the
committee. Judge Higginbotham responded that the note could be expanded to discuss Georgine,
but interested parties were very much aware already of the issues andithe case law, and they Er
would submit knowledgeable and helpful comments during the public comment period.

Mr. Perry stated that it was clear from the committee note that the opt-out provision i
applied to settlement classes. Yet, he asked whether the rule itself should be amended to provide
explicitly that a settlement class under (b)(4) is governed by all the provisions applicable to (b)(3)
classes, including a right of opt-out.

Judge Higginbotham responded that the text might be expanded, but the advisory
committee had concluded that the language of the amendment provided clearly that a settlement L
class is a (b)(3) class. He added that it could not reasonably be interpreted as dispensing with the
opt-out provision and other requirements associated with a (b)(3) class. He suggested that k
confusion on this point had been introduced because some people who had read the text had not
read the committee note. He recommended that the language of the rule be published without
change and that drafting improvements be considered as part of the public comment process. [

Mr. Schreiber stated that he had spent 30 years in class action work, as a plaintiffs
lawyer, a defense lawyer, a judge, a teacher, and a special master. He argued that the proposed L
amendments were defendant-oriented and would cripple class actions. The central premise of the
advisory committee, he said, had been that something had to be done to address mass tort
problems. But by attempting to solve those problems by amending Rule 23, the committee would Er
set up an entirely new class action structure that would spawn many new problems. He added
that the proposed amendments would prevent consumer class actions and cause great disturbance
in securities and antitrust class actions, unless the advisory note were expanded to identify LJ
explicitly what a judge may and may not do under the rule.

Judge Stotler then took up each of the eight suggested amendments to the rule in order, LJ
soliciting comments from the mem1bers on each. I

Mr. Schreiber stated that the advisory note accompanying subparagraphs (b)(3)(A) and
(b)(3)(B) had to be expanded to specify that the judge must take into account the tremendous
cost of class litigation. For example, an individual plaintiff might have a large claim for $200,000,
but the potential relief could well be dwarfed by the cost of maintaining the class action and L
obtaining discovery, which might may run into millions of dollars.

Lr
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Mr. Schreiber expressed reservations about subparagraph (C), dealing with the maturity of
related litigation involving class members. He alluded to a Seventh Circuit case in which, he said,

L the trial judge had decertified a class action on the grounds that a handfil of the plaintiffs had
tried and lost their individual cases and the defendants apparently would have refused to settle the
cases under any circumstances. He argued that as a result of the court's decertification of the

, class and the plaintiffs' inability to pursue a class action, they had to settle for 3040 percent of
what similarly-situated claimants later received in Japan. He strongly recommended that a
decision to decertify a class should not be based on only a few cases. He said that he was not
opposed in general to the concept that the maturity of related litigation should be a pertinent
factor in the court's certification decision, but it should be explained more fillly in the advisory

r- committee note.
L

Judge Easterbrook responded that in the Seventh Circuit case described, there had been
13 trials at the time of the class decertification decision. The defendants had prevailed in twelve

L cases, and the plaintiff had prevailed in one case, winning about a million dollars. The case ended
up being settled for the actuarial value of plaintiff verdicts in the set of 13 litigated cases. He
stated that the key issue was that the trial judge must determine in each case the appropriate

inll, number of cases that constitute maturity of related litigation.

Mr. Sundberg pointed out that he had been involved in the case personally and believed
that the issue of maturity of litigation had not been dispositive of the case. There were many

l other important factors that had a major influence on the outcome of the case.

Mr. Schreiber stated that if the amendment and committee note were published without
L change, a huge number of people would testify at the hearings to express their concerns and

objections. As a result, the advisory committee would have to reexamine the amendments,
r correct them, and republish them. Judge Higginbotham responded that the public comment

period was a vital part of the rules process. If the public comments demonstrated that changes in
the amendments or note were needed, the advisory committee would make the changes and
republish the proposal, if necessary..

Mr. Schreiber argued that proposed new subparagraph (b)(3)(F) was the most
troublesome provision of all because it appeared to weigh the claims of individual litigants against
the total cost of the class litigation. He proposed that the committee note state clearly that the
totality of all the claims, rather than each individual claim, be compared to the costs of the

F- litigation. In its present form, he stated, the amendment could literally end all consumer cases.
He added that, alternatively, the problems could be resolved by revising the language of the rule
itself
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Judge Ellis said that the language of the rule was not clear on the point and might have to
be revised. He added, though, that sending the proposal back to the advisory committee would
serve no useful purpose since the committee had studied the matter long and hard. Rather, the
time had come to solicit the advice of the public and make any needed changes later.

Judge Ellis continued that there was a question as to whether the amendments fell within K
the bounds of the Rules Enabling Act because it could be argued that they affected substantive
rights. He suggested that there was a fundamental ideological fight between people who believe
that class actions should be used for certain purposes and people who believe that they ought not L
to be used for those purposes. He concluded that publication of the amendments would generate
a very important debate and lead to helpful suggestions for improvements.

Judge Easterbrook suggested that a court should not compare the probable relief to
individual class members against the total costs of class litigation. Rather, it could compare
either: (1) individual claims against the pro-rata cost per class member, or (2) the aggregate 'E
benefits to alliclass members against the aggregate costs of the litigation. He added that he
believed that the proposed amendment wa'Pserfectly clear in this respect, but if the public
comments were to show that it was not clear, the language could be adjusted.

Mr. Sundberg said that the language could perhaps stand some clarification, but it should K
be published in its present form. The bench and bar would understand the issues, provide helpful
insights, and suggest language improvements. m

Professor Coquillette noted that, as a technical matter, it would aid electronic research if
subparagraphs (b)(3)(C) and (b)(3)(D) were notrrenumbered. 7

LJ
Judge Easterbrook suggested that the text of paragraph (c)(2), referring to paragraph

(b)(3), should be amended to include a specific reference to (b)(4). Professor Cooper responded A

that the advisory committee had decided not to adopt that approach. It had drafted (b)(4) to Li
provide that a settlement class is a class certified under (b)(3). If (c)(2) were amended to include
a reference to (b)(4), it would carry the implication that a (b)(4) class is not a (b)(3) class. He
added that another way to clarify the matter would be to replace the words "under subdivision
(b)(3)," as they appear in (b)(4), withlthe words "request certification of a subdivision (b)(3)
class." Judge Easterbrook concluded thatbny language changes should be deferred to the public K
comment period.,

Judge Higginbotham added that the advisory committee had decided as a matter of policy
not to dispense with the (b)(3) requirements in a settlement class action. Stylistic refinements to
reinforce that point could be made after the comment period without requiring publication of the
amendments.

7ri
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Mr. Schreiber stated that he supported the addition of paragraph (b)(4) to the rule. But he
recommended that the committee note be expanded: (1) to specify the factors that a judge must
consider in determining whether to certify a settlement class, and (2) to address the issue of future
claimants. He added that the Georgine opinion had discussed these matters well, and they needed
to be included in the committee note.

Judge Stotler explained that the Georgine opinion had been issued after the advisory
7 committee had settled on the language of the amendment and committee note. She suggested that

Georgine should be addressed, and it might be advisableto refer to the case in the publication
sent to bench and bar.

Lt. Judge Higginbotham said that he found the Georgine decision to be troubling, and it was
in conflict with the holdings of five other circuits. In Georgine, the court of appeals would
require the trial judge, in considering whether to certify a class, to engage in the hypothetical

L exercise of determining whether or not the case could be tried. He added that the Georgine
opinion, applied literally, would bar certification of the breast implant cases and a great many
securities cases.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Mr. Schreiber stated that the basis of the Georgine holding was that the court had found

no typicality on the part of the representative party, who was a present claimant attempting to
represent future claimants. He added that he believed that Judge Becker would find settlement
classes appropriate in certain cases.

A' Chief Justice Veasey stated that the public comment period would be better informed if
the committee note were enhanced to discuss: (1) the important cases, including Georgine, and

L (2) the factors relevant to determining whether the probable relief to class members justifies the
costs and burdens of class litigation. Judge Higginbotham responded that the committee note

7 could easily be expanded to include a citation to Georgine.

Professor Hazard stated that he strongly supported publishing the amendments and agreed
with the observations of Judge Easterbrook, Chief Justice Veasey, and Mr. Schreiber regarding

L revisions to the rule and note. He added, though, that the changes should be made following the
public comment period.

He said that he had reached the conclusion that settlement classes were necessary. They
appeared to be what most class actions were about. He explained that under (b)(4), the lawyers7 may negotiate a deal before they file the case and seek certification ofthe class. The proposed
settlement they reach requires court approval to constitute a contract, because if the court does
not certify the class, a condition essential to the settlement fails to materialize, and the deal is
effectively canceled., In essence, the issue is not one ofjudicial approval, for the court ultimately
must approve every settlement. Rather, the key question is whether the lawyers should be able to
bargain without superintendence of the judge or be compelled to bargain under what could be the7 court's close superintendence.
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C
In other words, it boiled down to the question of whether the rules should legitimate the

pre-filing settlement contracting process. He concluded that he was satisfied that there were good
reasons for permitting that process. The trial judge still must make a gestalt decision-based on
all the facts in each particular case-as to whether the particular class suit, as configured by the
lawyers, is on balance a good thing. He emphasized that the subject was multidimensional and
involved many variables. Accordingly, it just did not lend itself to an easy, definitive resolution in
a rule of procedure.

Professor Hazard added that some of the academics who had written to the committee had
misunderstood the rule and the significance of the (b)(3) requirements, which the advisory L
committee had intended to be applicable in settlement class actions. They had also been
unrealistic in addressing what the real social alternatives would be to a settlement class in large,
continuing tort situations. He said that he was satisfied that the asbestos cases, for example, had K
reached the point where settlement was the only sensible way to deal with them.

He argued that the key question in Georgine should have been whether the proposed
settlement was on balance a good thing. He regretted that the opinion had not been more explicit L
in acknowledging that issue.

Mr. Schreiber said that he approved of the proposed chaige in subdivision (c). It would
replace the current requirement that the court make a decision as to whether the class action
should be maintained "as soon as practicable" with a requirement that the court make the decision F
"when practicable." He pointed out that the change would reflect current reality, since most cases
are not certified within 60 or 90 days. '

Judge Easterbrook said that the proposed change in subdivision (e), requiring a hearing on
dismissal or compromise of a class action, was fine in principle. He questioned, though, whether E
a hearing is necessary when there is no opposition to the dismissal or compromise. He suggested L
that the advisory committee might want to consider substituting the words "opportunity for a
hearing." Judge Higginbotham responded that the suggestion would be taken into account by the
advisory committee. [ '! [ 1

Mr. Schreiber asked why class certification decisions warranted an interlocutory appeal [7
when: (1) other types of equally important matters cannot be appealed, and (2) the courts of
appeals were overburdened. He doubted whether a special exception was needed for class
actions. Judge Higginbotham responded that the advisory committee was of the view that class
actions as a matter of policy did in fact warrant a special path, at least to the extent that a party
could request leave to appeal a certification decision. He concluded that the courts of appeals
would have little difficulty in distinguishing between those matters that warrant an interlocutory
appeal and those that do not.

,~~~~~~~~~~~~
I~~~~~~~~~~~
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Judge Higginbotham pointed out that class action certification issues had come before the
Fit appellate courts only in mandamus cases. The proposed new Rule 23(f) would recognize reality

and authorize a discretionary, interlocutory appeal, rather than force the appellate courts to
continue relying on the extraordinary writ.

L Mr. Sundberg strongly supported the interlocutory appeal provision. He said that
experience in the Florida state courts-where there is an interlocutory appeal as of right from a
certification decision-had demonstrated that these appeals had not created caseload burdens for

L the appellate courts. Moreover, the proposed interlocutory appeal would be purely discretionary,
and it was clearly preferable to having the appellate courts stretch to use the mandamus remedy.

Judge Higginbotham added that the advisory committee had not addressed a number of
other issues in the proposed amendments because it had concluded that they should continue to be
developed through decisional law. Professor Hazard added that the advisory committee had been
wise in deciding not to address the issue of future claims in the proposal.

7 Judge Stotler called for the vote on sending the proposed amendments to Rule 23 out for
public comment, with a citation or two added to the committee note. The committee voted
without objection to approve the proposed amendments for publication.

Mr. Schreiber requested that the members of the advisory committee be given a report of
the standing committee's discussions regarding the Rule 23 proposal. He said that the membersL had raised serious concerns that needed careful examination. Judge Stotler asked Mr. McCabe to
provide a detailed record of these concerns for consideration by the advisory committee. In
response, he incorporated a detailed summary of the discussions in the minutes of the meeting.

Informational Items

L FED.R-CIV.P. 26

The advisory committee had decided not to seek Judicial Conference approval of
proposed amendments to Rule 26(c), governing protective orders. Rather, it had concluded that
Rule 26(c) should be held for further consideration as part of a new project to study the general
scope of discovery authorized by Rule 26(b)(1) and the scope of document discovery under Rules
34 and 45.

Judge Higginbotham pointed out that at one time the standards for document discovery
had been more stringent than those for oral discovery, in that they required a showing of good
cause. He stated that members of the bar had expressed strong sentiments to the advisory

F committee that the linkage of the two kinds of discovery had caused problems and should be
reconsidered. He added that the issue would be considered at the next meeting of the advisory
committee.

l
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Judge Higginbotham reported that the March 1997 meeting of the advisory committee
would be held in conjunction with a national conference of lawyers, judges, and professors to
discuss the final study and report required under the Civil Justice Reform Act of 1990. He noted
that the conference would be sponsored by RAND and the American Bar Association, and it
should prove to be very useful for the rules process.,

He also reported that the American College of Trial Lawyers and the Litigation Section of H
the American Bar Association, among others, had appointed liaisons who attend the meetings of
the advisory committee and provide constructive comments on rules issues '

FED.R.Civ.P. 47

As noted in'the report of the Advisory Committee on Criminal Rules, both the criminal C
and civil advisory committees had concluded that consideration of the proposed amendments to
FED.R.CIV.P. 47(a) and FED.RCRIM.P. 24(a), requiring attorney participation in voir dire, should
be postponed inlifavor of efforts to encourage mutual education between bench and bar on the
values of lawyer, participation in the voir dire examination of prospective jurors.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Winter presented the report of the advisory committee, as set forth in his C
memorandum and attachments of May 15, 1996. (Agenda Item 9)

Amendmentsfor Judicial Conference Approval

F.R.EVID. 407

Professor Berger explained that the proposed amendment would make two changes in the
rule, both of which would reflect the decisional law in effect in most circuits. First, the advisory
committee would extend the subsequent remedial measures rule explicitly to cover product
liability cases. Second, the committee would make it clear that the rule applied only to remedial
measures taken after occurrence of the event producing the injury or harm. The committee had
not accepted a recommendation made by several commentators that the rule also apply to
remedial measures taken after manufacture of the product, but before occurrence of the event.

Judge Winter stated that the proposed amendments had been more controversial than
anticipated. Professor Berger added that the objections raised to the proposal during the public
comment period had been directed only to the timing of the remedial measures. No objections F
had been voiced to extending the rule explicitly to products liability cases.

71
6-1-



L

Standing Committee, June 1996 Minutes - DRAFT Page 29

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

F.R.EvID. 801

Judge Winter stated that the proposed amendment to Rule 801(d)(2) restated the Supreme
Court's ruling in Bourjaily v. United States that a court must consider the contents of a
coconspirator's statement in determining the existence of the conspiracy and the participation of

Lz the person against whom the statement is used. The amendment would also provide that the
statement of the coconspirator alone would not be sufficient to establish the existence of the

C7 conspiracy. The court would have to consider other evidence and the circumstances surrounding
L the statement. Judge Winter stated that this result was implied in Bourjaily, but the advisory

committee had thought it wise to address the matter explicitly in the rule. He added that the
amendment would also extend the reasoning to cover statements offered under subparagraphs (C)
and (D) of the rule.

7 The committee voted without objection to approve the proposed amendments and
L send them to the Judicial Conference.

F.R-EvID. 803, 804, and 807
L

Judge Winter stated that Rule 803(24) and Rule 804(b)(5) would be transferred to
proposed new Rule 807. Relocation of the residual exceptions to the hearsay rule would facilitate
possible future additions to Rules 803 and 804.

Mr. Garner suggested that a comma should be inserted after the reference to Rules 803
and 804 on line 3 of the proposed amendment to Rule 807. The suggestion was accepted by
Judge Winter.

Judge Winter stated that most of the objections to the amendments during the public
comment period had come from commentators seeking changes in the residual exception rule

L itself. Professor Berger added that, in light of the comments, the advisory committee had agreed
to examine how the residual exception is being applied in practice.

bK, The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

F.R-EvID. 804(b)(6)

Judge Winter pointed out that the proposed new paragraph (b)(6), labeled "forfeiture by
wrongdoing," would address the problem of witness tampering. It would provide that a party
who has engaged in, or acquiesced in, wrongdoing intended to procure the unavailability of a
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witness forfeits the right to object on hearsay grounds to admission of the prior statements of the
witness. He explained that the advisory committee deliberately had chosen the broad terms
"acquiesce" and "wrongdoing" to avoid both over inclusion and under inclusion and to leave
room for common sense interpretation by the courts. He added that Rule 403 is applicable, and it
allows a judge to exclude any evidence that is unreliable or prejudicial. [

Professor Berger stated that some commentators had interpreted the proposed amendment
too broadly and had suggested that it might make admissible any prior statements made by the
victim in a murder case. i, She and Judge Winter emphasized that the rule dealt only with witness- L
tampering, for it referred explicitly to conduct intended to "procure the unavailability of the
declarant asawitness.",'

Judge Ellislsuggested that the committee note be amended to make this point clearer, and
Judge Winter agreed to * suggestion. L u 1 1 L

The committee voted with one objection to approve the proposed amendments and
send them to the Judicial Conference. [7

F.REvID. 806

Judge Winter stated that the proposed amendment would correct a typographical error in
the rule by eliminating a comma.

The committee voted without objection to approve the proposed amendment and
sent it to the Judicial Conference.

Infornational Item

F.R.EvID. 103

Judge Winter stated that the advisory committee, following the public comment period,
had decided not to pursue the proposed amendments to Rule 103. It had published a proposed
default rule requiring that a pretrial objection to, or proffer of, evidence be renewed at trial unless
the court had stated on the record that its ruling was final or if "the context clearly demonstrates"
that the ruling is final.

The proposal had generated several public comments. Differences of opinion had been
voiced as to which way the default rule should operate, i.e., whether a pretrial evidentiary ruling L
should or should not have to be renewed at trial. The same differences existed among the
members of the advisory committee itself. Moreover, people on both sides of the issue were [
uncertain as to what exactly was meant by the language "the context clearly demonstrates."
Judge Winter concluded that a default rule would not be appropriate unless it were clear on its -l

face. L.

[I
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Judge Winter noted that three members of the advisory committee had voted to send the
proposed amendment to the Judicial Conference as published. Another three members wanted to

L. approve a default rule with the opposite result, i.e., that a pretrial ruling would not have to be
renewed at trial. Four members wanted to defer the entire matter and consider whether a new
approach might be attempted. The final vote of the advisory committee had been 7-2 to defer
action on the proposed amendments to Rule 103 and to seek the advice of the civil and criminal
advisory committees.

L
SPECIAL STUDY CONFERENCE ON ATTORNEY CONDUCT

L The committee sponsored a second special study conference to discuss attorney conduct
issues, held on Tuesday afternoon, June 18 and Wednesday morning, June 19, 1996.
Approximately 25 guests had participated, including a cross-section of interested and

L knowledgeable attorneys, professors, representatives of professional organizations, and members
of other Judicial Conference committees. A similar study conference had been held in conjunction7 with the committee's January 1996 meeting.

The study conference had been convened as a way to begin a candid dialogue among all
interested parties on a series of perceived problems regarding attorney discipline rules in the

L federal courts. Among the problem areas considered by the conferees were: (1) the
"balkanization" of local federal court rules on attorney conduct, (2) the absence of any attorney
conduct rules in some federal courts, (3) uncertainty as to what standards of conduct exist in
certain districts, (4) choice of law difficulties, particularly in complex cases, and (5) differences
between the Department of Justice and the states over the power to regulate the conduct of
government attorneys in certain matters. l

Professor Coquillette reported that he had presented seven options for addressing attorney
conduct in the federal courts, including:

1. Promulgate a uniform federal rule or rules, through the Rules Enabling Act
process, that would establish a single code governing professional conduct in
everyfederal district court.

Professor Coquillette reported that this option had attracted no support.

2. Do nothing at all.

Professor Coquillette stated that this option had received almost no support.
Rather, there was a sense among the participants that some action should be taken
with regard to attorney conduct rules. Ms. Gorelick added, however, that the
Department of Justice would prefer to have no action taken rather than have rulesL promulgated that would adversely impact government lawyers.
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3. Promulgate a uniform federal rule, through the Rules EnablingAct process, that
would adopt as the standardfor attorney conduct in afederal district court the
standards adopted by the highest court of the state in which thefederal district is
located :

Professor Coquillette stated that three participants in an informal straw vote had
favored this option, with the understanding that a federal district court could not
opt out of a specific state rule of attorney conduct. On the other hand, four
participants had suppoted this option as long as it explicit authorized the district
court to opt out of specific state rules.

Professor Coquillette emphasized that all participants favored "dynamic
conformity" with state law, that is, the federal court would conform to state law as
itfis amended fom time1i to time. i '

4. Prepare a model rule on attorney conduct that would be adopted by the individual
district courts on a voluntary district-by-district basis. L

II 14' I " I I I

Professor Coquillette reported that five participants had favored this option. He
noted that they had found the alternative attractive in large part because it could be
accomplished re latyelyqquickly and'lwould not involve either the Rules Enabling
Act process or the Congress. lL ,

5. Promulgate uniformfederal rulesaddressing a limited number of important
matters that arise frequently and involve the heart of the litigation process, such
as conflicts of interest or lawyers serving as witnesses By default, all other
conduct matters would be governed by state law!

Professor Coquillette reported that this option had been endorsed by five
participants. 'i

6. Promulgate only a uniform federal rule on choice of law.

Professor Coquillette reported that this option had received no support. L

7. Promulgate a uniform federal default rule providing that if a district court did not L
adopt a local rule on attorney conduct, state rules of conduct would apply.

Professor Coquillette reported that this option had been supported by one
participant.
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Professor Coquillette reported that he had asked the special study conference for guidance
as to what course of action they might want to recommend to the rules committee. In response,
the participants, by an 11-5 straw vote, recommended that he draft a model local rule on attorney
conduct for the district courts. The rule might be generally similar to one approved in 1978 by
the Court Administration Committee of the Judicial Conference, specifying that attorney conduct
in each federal district should be governed by the rules of the state in which the district is located,
except to the extent that the district court chooses to promulgate a different local rule.

He stated that even those participants who favored a uniform federal rule on attorney
conduct saw no harm in starting with a model local rule. He further stated that a majority of the
special study conference was of the view that no action should be taken to draft uniform rules
under the Rules Enabling Act, especially while delicate negotiations were continuing between the
Department of Justice and the Conference of Chief Justices.

Professor Coquillette added that the members of the special study conference had asked
that he examine reported cases on attorney discipline in the courts of appeals under FED.R.APP.P.
46. He stated that he would also try to distinguish the bankruptcy cases in his decisional law
search. The Federal Judicial Center had been asked to gather empirical data on: (1) experience in
districts that had adopted the 1978 model rule, (2) the frequency with which federal courts have

V handled discipline matters directly, instead of referring them to state disciplinary authorities. The
committee asked that the results be available for its June 1997 meeting.

Chief Justice Veasey suggested that another option would be defer taking any action at all,
at least as long as the negotiations between the Department of Justice and the state chiefjustices
were continuing. Several otherl committee members agreed, and Judge Stotler suggested that the
reporter proceed with the suggested research and with the drafting of a model rule, and plan to
discuss this work further at the next meeting, without making recommendations to the committee.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker stated that the restyling efforts of the subcommittee would be confined to
the Federal Rules of Appellate Procedure until completion of the comprehensive project to restyle
those rules. He offered the continuing services of the style subcommittee and Mr. Garner to the

L advisory committees and their reporters to assist in drafting and editing proposed amendments to
the rules. He also advised that copies ofthe GuidelinesforDraftingand Editing CourtRules had
been sent by the Administrative Office to every federal judge, court executive, and member of

L Congress.

At several points during the meeting, members expressed concern over a tendency by the
committee to spend substantial time during its meetings in redrafting the language of proposed
amendments and committee notes, including amendments and notes that had not yet been

Li
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published. Some members expressed the view that it was appropriate for the standing committee L
to resolve drafting problems, style defects, and inconsistencies in terminology before rules are v
published for comment. Others, though, voiced the contrary opinion that drafting issues should X; [

be deferred for consideration by the advisory committee following the public comment process.

The members reached a consensus that drafting problems ideally should be resolved bythe to
advisory committee before a rule amendment or committee note is submitted to the standing
committee for authority to publish. They agreed that: (1) any member who has a concern with
particular language in a proposed amendment or note should raise the iconcern immediately with
the chair or reporter of the appropriate advisory committee in time for it to be resolved in advance
of the standing committee meeting, and (2) whenever possible, the advisory comnitteesl should F
seek the advice of the style subcommittee and its consultant before submitting proposeed
amendments to the standing committee. , '

LONG RANGE PLANNING
L

Professor Coquillette reported that the Long Range Planning Subcommittee's Self-Study L

of Federal Judicial Rulemaking had been extremely valuable and was being implemented in many
different ways. He said that several of the recommendations in the study had been brought to the L
attention of the Chief Justice at a meeting in December 1995, and several others lay within the
special authority of the chair of the committee. All in all, 13 of the study's 16 recommendations
had been implemented already or required no further action. li

Two of the remaining three recommendations addressed the issue of creating local options
in the national rules. The final recommendation called for a change to a t ar cycle as the
norm for the rulemaking process. These recommendations would be take into account by the
standing committee and the advisory committees on an ongoing basis. 7

Judge Stotler noted that the Long Range Planning Subcommittee had been discharged,
and she stated that the committee had officially received the subcommittee's report and would F

publish it. She then thanked the subcommittee for its efforts and accomplishments. She advised L
that she would write to personally thank Professor Thomas Baker, who was the primary author of
the study. K

FUTURE COMMITTEE MEETINGS [,
Judge Stotler reported that the next meeting of the committee would be held on

Wednesday through Friday, January 8-10, 1997, in Tucson, Arizona. 7
I ~~~~~~~~~Lj
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She further reported that the summer 1997 meeting will be held on Wednesday through
Friday, June 18-20, in Washington, D.C.

Respectfiully submitted,

L
Peter G. McCabe

7 Secretary
L
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Agenda F-18 (Summary)
Rules

September 1996

SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the

Conference:

1. Approve proposed amendments to Bankruptcy Rules 1010, 1019, 2002,

2007.1, 3014, 3017,3018, 3021, 8001, 8002, 9011, and 9035, and proposed

new Rules 1020, 3017.1, 8020, and 9015 and transmit them to the Supreme

Court for its consideration with the recommendation that they be adopted by

the Court and transmitted to Congress in accordance with the law ........ pp. 4-9

2. Approve proposed amendments to Civil Rules 9 and 48 and transmit them

to the Supreme Court for its consideration with the recommendation that

they be adopted by the Court and transmitted to Congress in accordance

with the law .......................................... pp. 10-l 3

3. Approve proposed amendments to Criminal Rule 16 and transmit them to

the Supreme Court for its consideration with the recommendation that they

be adopted by the Court and transmitted to Congress in accordance with the

law ................................................ pp.16-17

4. Approve proposed amendments to Evidence Rules 407, 801, 803(24),

804(b)(5), 806, and proposed new Rules 804(b)(6) and 807 and transmit

them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance

with the law .................. . ................... 19-21

NOTICEI

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE rrSELF.
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The remainder of the report is submitted for the record, and includes the following

items for the information of the Conference:

Rules governing attorney conduct ................................. p. 22

Report to the Chief Justice on proposed select new rules
and rules amendments generating controversy .................... p. 23

Status of proposed and pending rules amendments .. ................. p. 23
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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

Your Committee on Rules of Practice and Procedure met on June 19-20, 1996. All

the members attended the meeting, with Ian H. Gershengorn attending on behalf of

Deputy Attorney General Jamie S. Gorelick, who was unable to be present.

L. Representing the advisory committees were: Judge James K. Logan, chair, and

Professor Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules;

Judge Paul Mannes, chair, and Professor Alan N. Resnick, reporter, of the Advisory

Committee on Bankruptcy Rules; Judge Patrick E. Higginbotham, chair, and Professor

Edward H. Cooper, reporter, of the Advisory Committee on Civil Rules; Judge D. Lowell

F Jensen, chair, and Professor David A. Schlueter, reporter, of the Advisory Committee on

Criminal Rules; and Judge Ralph K. Winter, Jr., chair, and Professor Margaret A. Berger,

reporter, of the Advisory Committee on Evidence Rules.

L Participating in the meeting were Peter G. McCabe, the Committee's Secretary;

Professor Daniel R. Coquillette, the Commnittee's reporter; John K. Rabiej, Chief, and

L
Lo

NOTICE
L NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.

L



Mark D. Shapiro, attorney, of the Administrative Office's Rules Committee Support

Office; Patricia S. Channon of the Bankruptcy Judges Division; William B. Eldridge of

the Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules

Project; and Bryan A. Gamer and Joseph F. Spaniol, consultants to the Committee.

AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Tentative Approval Subject to Later Reconsideration

The Advisory Committee on Appellate Rules submitted for approval amendments

to Appellate Rules 26.1, 29, 35, and 41, together with Committee Notes explaining their

purpose and intent. The proposed amendments had been circulated to the bench and bar

for comment in September 1995. A public hearing was scheduled, but later canceled.

The advisory committee requested that transmission of the amendments to the Judicial

Conference be deferred, however, until the completion of the style revision project.

The style revision of the Appellate Rules is part of a comprehensive effort to

clarify and simplify the language of the procedural rules. The style changes are designed

to be nonsubstantive. The comprehensive style revision was published for public

comment in April 1996, and the comment period expires on December 31, 1996. Instead

of approving and transmitting the substantive amendments to Rules 26.1, 29, 35, and 41

separately, the advisory committee recommended that their transmittal be deferred until

next year, when they could be considered along with the stylized revision of the Appellate

Rules.
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Your committee approved the proposed amendments provisionally, subject to

reconsideration in light of any comments that may be received on the same rules during

consideration of the stylized revision of the rules. A full explanation of the proposed

amendments will be submitted next year when they are transmitted to the Judicial

Conference for approval.

Rules Approved for Publication and Comment

The Advisory Committee on Appellate Rules submitted proposed amendments that

would combine Appellate Rules 5 and 5.1 into a new Appellate Rule 5 with the

recommendation that it be published for public comment.

Rule 5 (Appeal by Permission Under 28 U.S.C § 1292(b)) and Rule 5.1 (Appeal

L
by Permission Under 28 U.S.C. § 636(c)(5)) would be amended to combine both rules

into a new Rule S that would govern all discretionary appeals from district court orders,

judgments, and decrees. Although Rule 5 deals with interlocutory appeals and Rule 5.1
L

deals with judgments originally entered on direction of a magistrate judge, both rules

involve discretionary appeals, and much of Rule 5.1 is repetitive of Rule 5. Most of the

changes are intended to broaden the language so that the new Rule 5 would apply to all

r discretionary appeals.

In addition to economizing the rules, the proposed rules' consolidation would

govern any future discretionary appeals authorized under 28 U.S.C. § 1292(e). The

statutory provision was amended in 1992 authorizing the Supreme Court to prescribe

rules that "provide for an appeal of an interlocutory decision to the courts of appeals that
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is not otherwise provided for" in § 1292. The Court has not yet exercised its authority

under § 1292(e), but a proposed amendment to Civil Rule 23 is being published for

comment that would permit a discretionary interlocutory appeal from a district court order

granting or denying class action certification. Instead of prescribing separate rules for

each newly authorized interlocutory appeal, the proposed single rule would govern

present and future discretionary appeals.

Appellate Form 4 (Affidavit to Accompany Motion for Permission to Appeal in

Forma Pauperis) would be substantially revised to request more detailed information,

which is needed to evaluate a party's eligibility to proceed in forma pauperis. L.

The committee voted to circulate the proposed amendment of Appellate Rules 5 V

and 5.1 and the revised Appellate Form 4 to the bench and bar for comment.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE L

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to

Federal Rules of Bankruptcy Procedure 1010, 1019, 2002, 2007.1, 3014, 3017, 3018,

3021, 8001, 8002, 9011, and 9035 and proposed new Rules 1020, 3017.1, 8020, and r
9015, together with Committee Notes explaining their purpose and intent. Many of the

changes conform to, or implement, the Bankruptcy Reform Act of 1994. The Act L

contains provisions on procedures governing, among other matters, small businesses,

appointment of trustees, and jury trials. The proposed amendments - with the exception

of Rule 1010 - and new rules had been circulated to the bench and bar for comment in

C
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Lo

September 1995. A public hearing was scheduled, but later canceled because no request

to appear was received by the committee.

The proposed amendments to Rule 1010 (Service of Involuntary Petition and

L4 Summons; Petition Commencing Ancillary Case) would conform certain references to

subdivisions in Civil Rule 4 and Bankruptcy Rule 7004 that were changed in 1993, and

1996, respectively. The amendments are technical and not intended to make any

substantive change.

After approving amendments to Rule 1010, your committee agreed with the

7 request of the advisory committee not to publish them for comment because they were

purely conforming and technical involving changes in certain cross-references and their

publication for comment was not appropriate or necessary. Under section 4(d) of the

L Procedures for the Conduct of Business by the Judicial Conference Committees on Rules

of Practice and Procedure, "(t)he Standing Committee may eliminate the public notice

and comment requirement if, in the case of a technical or conforming amendment, it

determines that notice and comment are not appropriate or necessary."

tL Rule 1019 (Conversion of Chapter 11 Reorganization Case, Chapter 12 Family

F Farmer's Debt Adjustment Case, or Chapter 13 Individual's Debt Adjustment Case to

Chapter 7 Liquidation Case) would be amended to clarify the effect of a conversion of a

case to a different chapter of the Bankruptcy Code and make stylistic improvements.

7 New Rule 1020 (Election to be Considered a Small Business in a Chapter 11

Reorganization Case) provides procedures and time limits for a small business to elect to

Rules 
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be considered a small business in a chapter 11 case. The new rule implements certain

provisions added to the Bankruptcy Code by the Bankruptcy Reform Act of 1994 that

authorize a qualified debtor in a chapter 11 reorganization case to elect to be considered a

small business.

Rule 2002 (Notices to Creditors, Equity Security Holders, United States, and

United States Trustee) is amended to provide notice of a meeting called for the purpose of

electing a chapter 11 trustee. In addition, the caption of every notice required to be given

by the debtor to a creditor must include information mandated under § 342(c) of the

Bankruptcy Code as amended by the Bankruptcy Reform Act of 1994. 0

Rule 2007.1 (Appointment of Trustee or Examiner in a Chapter 11 Reorganization 7
L

Case) is amended to provide procedures for the election of a chapter 11 trustee

implementing § 1104(b) of the Bankruptcy Code as amended by the Bankruptcy Reform U

Act of 1994.

The proposed amendments to Rule 3014 (Election Under § 1 l1 1 (b) by Secured F

Creditor in Chapter 9 Municipality or Chapter 11 Reorganization Case) would set a

deadline for secured creditors to elect the application of § 1111 (b)(2) of the Bankruptcy LJ

Code in a small business case when a conditionally-approved disclosure statement is

approved finally without a hearing. F

Rule 3017 (Court Consideration of Disclosure Statement in Chapter 9

Municipality and Chapter 11 Reorganization Cases) is amended to give the court

flexibility in fixing the record date for determining the holders of securities who are

Page 6 
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entitled to receive a disclosure statement, ballot, and other materials in connection with

the solicitation of votes on a plan.

New Rule 3017.1 (Court Consideration of Disclosure Statement in a Small

Business Case) would implement § 1125(f), added by the Bankruptcy Reform Act of

1994, by providing procedures for the conditional and final approval of a disclosure

statement in a small business chapter 11 case.

Rule 3018 (Acceptance or Rejection of Plan in a Chapter 9 Municipality or a

Chapter 1I Reorganization Case) would be amended to provide a court with flexibility in

fixing the record date for determining the holders of securities who may vote on a plan.

Rule 3021 (Distribution Under Plan) would be amended to provide flexibility in

fixing the record date for determining the holders of securities who are entitled to receive

distributions under a confirmed plan; to treat the holders of debt securities the same as

other creditors by requiring that their claims be allowed to receive distribution; and to

clarify that all interest holders whose interests have not been disallowed may receive a

distribution under a confirmed plan.

Rule 8001 (Manner of Taking Appeal; Voluntary Dismissal) would be amended to

conform to the 1994 Bankruptcy Reform Act's provisions that amended 28 U.S.C. § 158

to permit an appeal as of right from an order extending or reducing the exclusivity period

for filing a chapter II plan under § 1121 of the Code. Subdivision (e) would be

specifically amended to provide a procedure for electing to have an appeal heard by the
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district court rather than by a bankruptcy appellate panel, under 28 U.S.C. § 158(c)(1), as

amended by the Act.

The proposed amendments to Rule 8002 (Time for Filing Notice of Appeal) wouldJ~~~~~~~~~~~
allow a court, based on excusable neglect, to enter an order - more than 20 days after the

expiration of the time to file a notice of appeal - permitting a party to file a notice of

appeal if the motion for an extension was timely and the notice of appeal is filed not later

than ten days after the entry of the order extending the time; and to prohibit any extension

Li
of time to file a notice of appeal if the appeal is from certain types of orders.

New Rule 8020 (Damages and Costs for Frivolous Appeal) would be added to L

clarify the authority of a district court or a bankruptcy appellate panel hearing an appeal

to award damages and costs for a frivolous appeal.

Rule 9011 (Signing of Papers; Representations to the Court; Sanctions;

Verification and Copies of Papers) would be amended to conform to the 1993 [7
amendments to Civil Rule 11, except that the Rule 11 "safe harbor" provision - which r

prohibits the filing of a motion for sanctions unless the challenged paper is not withdrawn

or corrected within a prescribed time after service of the motion - does not apply if the

challenged paper is a bankruptcy petition.

New Rule 9015 (Jury Trials) would provide procedures relating to jury trials in

bankruptcy cases and proceedings, including procedures for consenting to have a jury

trial conducted by a bankruptcy judge under 28 U.S.C. § 157(e), as added by the

Bankruptcy Reform Act of 1994.
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Rule 9035 (Applicability of Rules in Judicial Districts in Alabama and North

Carolina) would be amended to clarify that the Bankruptcy Rules do not apply to the

extent that they are inconsistent with any federal statutory provision relating to

bankruptcy administrators in the districts of North Carolina and Alabama.

The proposed amendments to the Federal Rules of Bankruptcy Procedure, as

recommended by your committee, appear in Appendix A together with an excerpt from

the advisory committee report.

Recommendation: That the Judicial Conference approve proposed

amendments to Bankruptcy Rules 1010, 1019, 2002, 2007.1, 3014, 3017,

3018, 3021, 8001, 8002, 9011, and 9035, and proposed new Rules 1020,
3017.1, 8020, and 9015 and transmit them to the Supreme Court for its

consideration with the recommendation that they be adopted by the Court

L and transmitted to Congress in accordance with the law.

Official Bankruptcy Forms Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted proposed revisions of

Official Bankruptcy Forms 1, 3,6,8,9, 10,14,17, and 18, and new Forms 20A and

20B and recommended that they be published for public comment.

r Most of the proposed changes to the Official Forms are technical or intended to

clarify or simplify existing forms. Some of the more frequently used forms were

redesigned by a graphics expert, and instructions in forms often used by petitioners in

bankruptcy or creditors were rewritten using plain English.

Your committee voted to circulate the proposed amendments to Official Forms 1,

3, 6, 8, 9, 10, 14, 17, and 18, and new Forms 20A and 20B to the bench and bar for

comment.
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AMENDMENTS TO THE K
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted to your committee proposed

amendments to Civil Rules 9 and 48 together with Committee Notes explaining their

purpose and intent. The proposed amendments were circulated to the bench and bar for

comment in September 1995. Public hearings were held in Oakland, California; New

Orleans, Louisiana; and Atlanta, Georgia.

Rule 9(h) (Pleading Special Matters) would be amended to resolve the ambiguity

that arises from interlocutory appeals in cases that involve both admiralty and

nonadmiralty claims by clarifying that "a case that includes an admiralty or maritime

claim within this subdivision is an admiralty case within 28 U.S.C. § 1292(a)(3)."

The proposed amendments to Rule 48 (Number of Jurors - Participation in

Verdict) would require the initial empaneling of a jury of twelve persons in all civil cases,

in the absence of stipulation by counsel to a lesser number. The jury may be reduced to LJ

fewer members if some are excused under Rule 47(c). A jury may be reduced to fewer

than six members, however, only if the parties stipulate to a lower number before the

verdict is returned. The proposed amendments would not alter the requirement of

unanimity, nor require alternate jurors.

The advisory committee found the following considerations persuasive: 7,

* It reviewed the considerable body of literature on jury size, particularly empirical

studies, which overwhelmingly favored a return to twelve-person juries. (A survey

K
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of the relevant articles is contained in an October 12, 1994 memorandum from the

advisory committee' s chairman. It is set out in Appendix B.)

L * A twelve-person jury would significantly increase the statistical probability of
having a more diverse cross-section of the community and would include more

C persons from different occupational and economic backgrounds than a smaller
Lo jury. In particular, a twelve-person jury would likely include more racial,

religious, and ethnic minority representation. For example, the statistical
probability of including in a twelve-person jury at least one member of a minority

L that constitutes 10% of the population is one and one-half times greater than in a
six-person jury. An empirical study substantiating the statistical probabilities has
shown that minorities constituting 10% of the population were represented on
twelve-person juries 82% of the time and on six-person juries only 32% of the
time.

* A twelve-person jury has a greater capacity for recalling all facts .and arguments
presented at trial.

* A larger jury would be less likely to be dominated by a single aggressive juror and
F less likely to reach an aberrant decision.

S * Recent studies have challenged the data relied on by the courts when they
originally decided to reduce jury size in the early 1 970's.

r * Few magistrate judges lack access to twelve-person jury courtrooms within
reasonable proximity to their chambers.

* Although the added costs are not insignificant - roughly $10 million per year-
the increase would be less than 13% of the funds allocated to pay for jurors'
expenses and only one-third of one percent of the judiciary's overall $3 billion
budget. The advisory committee was sensitive to and appreciated the concerns of
the Economy Subcommittee "that the fiscal implications of (this) policy (change)
be carefully considered as part of (the) deliberations before these amendments are
placed before the Judicial Conference." (The Economy Subcommittee expressed
no policy position on the proposed amendments.)

Objections to the proposal were voiced during the public comment period. First,

opponents argue that the present flexibility in the rule, which allows, but does not require,

a judge to seat a jury of less than twelve persons, has been working well, and the
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proposed change is unnecessary. Second, they also assert that incurring added costs to

pay the expenses of additional veniremembers and some structural renovation to jury
77

boxes in magistrate judge courtrooms would be unwise, especially in these times of

financial restraints. An argument was also made that more hung juries would result.

The advisory committee concluded that the possibility of an increase in the number L

of "hung juries"' caused by the proposed amendments was not supported by data- The 7

committee found telling the statistical comparison of hung juries in civil and criminal jury

trials. Recent data showed that in 1995, only 122 of 4,248 jury trials in criminal cases

(2.9 percent) and 26 of 4,236 jury trials in civil cases (six tenths of one percent) resulted [J

in hung juries. The difference in the overall number of hung juries between the two can

be discounted further when considering the more demanding "beyond a reasonable

doubt" level of certainty mandated in criminal twelve-person jury trials. The advisory

committee also recognized that some districts would experience difficulties in securing a

larger juror pool. But it concluded that the benefits outweighed the difficulties.

The advisory committee unanimously voted to recommend that the proposed

amendments to Rule 48 be submitted for approval. The advisory committee found

particularly helpful the article written by Chief Judge Richard S. Arnold, which reviews

the long history and extols the virtues of a twelve-person jury. Trial by Jury: The

Constitutional Right to a Jury of Twelve in Civil Trials, 22 Hofstra L. Rev. I (1993) -

contained in Appendix C. Professors Wright and Miller also found the article to be "a

persuasive argument that smaller juries are inferior to twelve person juries." 9A Charles

K
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A. Wright & Arthur R. Miller, Federal Practice and Procedure § 2491, n. 35 (1995). In

the end, the advisory committee believed that juries lie at the core of the Article III

function and that it is important to regain the strength of twelve-person juries, restoring

L. the longstanding tradition of the court system that had been followed for over 600 years.

The Standing Committee noted the substantial public comment on the proposed

amendments, much of it adverse from the bench, while positive from practitioners,

including national bar associations. A committee member expressed concern over the

L opposition expressed by a number of judges who commented on the proposed

amendments. In addition, the Committee on Court Administration and Case Management
L.

opposes the proposed amendments for reasons set out in Judge Ann C. Williams'

December 21, 1994 and March 20, 1996 letters contained in Appendix D. The

L Department of Justice stated its strong view, however, favoring the proposed amendments

7 because the gains - better representation and better verdicts - were worth the additional

costs. After carefully considering the various points of views, your committee voted 9 to

2 with one abstention to recommend approval of the proposed amendments.

The proposed amendments to the Federal Rules of Civil Procedure, as

recommended by your committee, are in Appendix E together with an excerpt from the

advisory committee report.

RECOMMENDATION: That the Judicial Conference approve the
r- proposed amendments to Civil Rules 9 and 48 and transmit them to the
L Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the
law.
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The proposed amendments to Rule 26(c) (General Provisions Governing

Discovery; Duty of Disclosure) dealing with protective orders were originally published

for comment in October 1993, but were later revised and republished in September 1995

after being returned to the rules committees by the Judicial Conference. The advisory

committee decided not to proceed with the amendments at this time, but to defer further L

consideration to coincide with future study of the American College of Trial Lawyers' [7
request to narrow the general scope of discovery.

The proposed amendments to Rule 47 (Selection of Jurors) would have given the

parties a right to supplement the court's examination and orally question prospective L
jurors under reasonable limits on time, manner, and subject matter determined by the trial K
court in its discretion. The proposed amendments were circulated to the bench and bar r
for comment in September 1995. The advisory committee decided not to go forward with

the proposal. Instead, the advisory committee urged the Federal Judicial Center to L
include presentations of experienced practitioners and judges on voir dire at future

judicial programs and orientations.

Amendment of Rile 23 Approved for Publication and Comment

At the request of the Ad Hoc Committee on Asbestos Litigation, the Judicial K
Conference in March 1991 directed your committee to ask the Advisory Committee on

Civil Rules to study whether Rule 23 should be amended to accommodate the demands of
LJ

mass tort litigation.
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The advisory committee began its work with a review of a draft rule proposed in

1986 by the American Bar Association, which would have collapsed the three

L subdivisions of Rule 23(b); created an opt-in class provision; authorized a court to permit

or deny opting out of any class action; specifically governed notice requirements for

r (b)(1) and (b)(2) classes; and made many other changes, many of them independently

significant. In 1993, the advisory committee recommended publication of a modified

version of the ABA proposal, but then withdrew it for further consideration.

The advisory committee requested that the Federal Judicial Center study all class

actions terminated in a two-year period in four metropolitan districts. Meanwhile, the

advisory committee continued to study the rule. It invited experienced class action

practitioners to meet with the advisory committee, held a conference at the University of

Pennsylvania Law School, attended a symposium at Southern Methodist University Law

F_ School, and participated in a symposium at the New York University Law School. In

addition, many lawyers and representatives of bar groups attended and spoke at the Fall

1995 and Spring 1996 advisory committee meetings.

The advisory committee faced a host of competing proposals that would

substantially amend Rule 23. At several meetings, it painstakingly drafted and debated

various options. In the end, the advisory committee requested publication of proposed

amendments that were significant, but much less sweeping and comprehensive than many

other proposals promoted by serious class action participants. Among other things, the

advisory committee's preliminary draft would provide more discretion to the district court
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in certifying class actions, explicitly permit certification of settlement classes, and H
establish a discretionary interlocutory appeal of the certification decision. 7

Class actions involve difficult and divisive issues. The advisory committee's

proposal has drawn immediate criticism from some persons and professional groups that

have closely followed the rulemaking process. Although there was some disagreement on

some of the substantive provisions, your committee agreed that the public airing of the

proposal would provide all interested persons an opportunity to express their views as C

contemplated under the Rules Enabling Act. Further views and comments from

academics, experienced practitioners, and judges on the proposal would be especially

helpful in the committees' future deliberations. 7
Your committee voted to circulate the proposed amendments to the bench and bar

for comment.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for A~proval and Transmission

The Advisory Committee on Criminal Rules submitted to your committee

proposed amendments to Criminal Rule 16 together with Committee Notes explaining

their purpose and intent.

Rule 16 (Discovery and Inspection) would be amended to require pretrial L i

reciprocal disclosure by the parties of expert testimony offered on the issue of the

defendant's mental condition. The reciprocal disclosure provisions, parallel to similar

provisions adopted in 1993, would be triggered when the government requests disclosure
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concerning expert witness' information regarding the defendant's mental condition after

the defendant has given notice under Rule 12.2(b).

The proposed amendments to Rule 16 were circulated to the bench and bar for

comment in September 1994, together with controversial changes that would have

required the government to disclose the names of witnesses to be called at trial seven days

before the trial. Although there was no controversy or discussion of the specific

amendments providing reciprocal rights for the disclosure of expert witness' information,

L the specific proposal was subsumed by the action of the Judicial Conference at its

7 September 1995 session rejecting the amendments to Rule 16 - which was aimed at the

provision requiring government pretrial disclosure of the names of witnesses. JCUS-SEP

95, p. 96.

The advisory committee concluded that separate republication of the same

proposal on disclosure of expert witness' information on the defendant's mental condition

was unnecessary. It submitted the proposed amendments for approval.

The proposed amendments to the Federal Rules of Criminal Procedure, as

L, recommended by your committee, are in Appendix F with an excerpt from the advisory

L committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rule 16 and transmit them to the Supreme Court

for its consideration with the recommendation that they be adopted by the

Court and transmitted to Congress in accordance with the law.

L
The Advisory Committee on Criminal Rules decided not to proceed with proposed

amendments to Rule 24 (Trial Jurors) that would have provided parties with a right to
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participate in the oral questioning of prospective jurors by supplementing the court's

examination under reasonable limits on time, manner, and subject matter determined by L

the court in its discretion. The proposed amendments were circulated to the bench and C
bar for comment in September 1995. The advisory committee joined with the Advisory

Committee on Civil Rules in urging the Federal Judicial Center to use its training and

educational programs to provide more information on effective voir dire from K

experienced lawyers and judges. 7

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules submitted to your committee LJ
proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and recommended

that they be published for public comment.

The proposed amendments to Rule 5.1 (Preliminary Examination) would require

the production of witness' statements after the witness had testified at a preliminary

hearing. Rule 26.2 (Production of Witness Statements) would be amended to include a [
cross-reference to the proposed amendment of Rule 5.1. The amendments are similar to

changes made in 1993 requiring production of witness statements in other proceedings

governed by Rules 32, 32.1, 46, and Rule 8 of the Rules Governing Proceedings Under LI

§ 2255. [
The proposed amendments to Rule 31 (Verdict) would require that jurors be polled

individually whenever any polling occurs after the verdict, either at a party's request or on

the court's motion. L 9
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Rule 33 (New Trial) would be amended to clarify the time within which to file a

motion for a new trial on the ground of newly discovered evidence. Under the proposed

L amendment, the two-year time limit would commence on the date of the verdict or

A, finding of guilty instead of on the date of the final judgment - which has been

r interpreted to mean either the appellate court's judgment or the issuance of its mandate.

Rule 35 (Correction or Reduction of Sentence) would be amended to allow a court

to aggregate a defendant's assistance rendered before and after sentencing in determining

L whether a defendant's subsequent assistance is "substantial" as required under Rule

i, 35(b).

The proposed amendments to Rule 43 (Presence of the Defendant) would add

proceedings involving the reduction of sentence under Rule 35(b) and (c) and

L resentencing hearings under 18 U.S.C. § 3582(c) to those at which the defendant's

i presence is not required. A defendant's presence is not now required in similar

proceedings involving the correction of sentence.

The committee voted to circulate the proposed amendments to the bench and bar

for comment.

17 AMENDMENTS TO THE
L FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted to your committee

proposed amendments to Federal Rules of Evidence 407, 801(d)(2), 803(24), 804(b)(5),

806, and 807, and new Rule 804(b)(6) together with Committee Notes explaining their
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purpose and intent. The proposed amendments were circulated to the bench and bar for

comment in September 1995. A public hearing was held in New York, New York in

January 1996.

Rule 407 (Subsequent Remedial Measures) would be amended to extend the
7

exclusionary principle expressly to product liability actions and to clarify that the rule

applies only to remedial measures made after the occurrence that produced the damages L
giving rise to the action.

L
Rule 801 (Definitions) would be amended to address the issues raised by the

Supreme Court in Bouriaily v. United States, 483 U.S. 171 (1987). It would codify the L

holding in Bouriaily by stating expressly that a court must consider the contents of a C

coconspirator's statement in determining "the existence of the conspiracy and the

Li
participation therein of the declarant and the party against whom the statement is

offered." The amendment also provides that the content of the declarant's statement does L

not alone suffice to establish a conspiracy in which the declarant and the defendant

participated. The amendments also treat analogously preliminary questions relating to the r

declarant' s authority and the agency or employment relationship.

The contents of Rule 803(24) (Other Hearsay Exceptions; Availability of l

Declarant Immaterial) and Rule 804(b)(5) (Other Hearsay Exceptions; Declarant

Unavailable) would be combined and transferred to a new Rule 807 (Residual Exception)

under the proposed amendments. The changes would facilitate future additions to Rules

803 and 804. No change in meaning was intended. K
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L
New Rule 804(b)(6) (Hearsay Exceptions; Declarant Unavailable) would provide

that a party forfeits the right to object on hearsay grounds to the admission of a

declarant' s prior statement when the party's deliberate wrongdoing or acquiescence

therein was intended to procure the unavailability of the declarant as a witness. The rule

would apply in civil as well as criminal cases and would apply to any party, including the

government. The amendment would apply only to actions taken after the event to prevent

a witness from testifying at trial.

The proposed amendment of Rule 806 (Attacking and Supporting Credibility of

7 Declarant) corrects a misplaced comma in a citation.

Proposed new Rule 807 (Residual Exception) consists of old Rules 803(24) and

804(b)(5).

L, . The proposed amendments to the Federal Rules of Evidence, as recommended by

r your committee, are in Appendix G together with an excerpt from the advisory committee

report.

L Recomunendation: That the Judicial Conference approve the proposed
amendments to Evidence Rules 407, 801, 803(24), 804(b)(5), 806, and

L proposed new Rules 804(b)(6) and 807 and transmit them to the Supreme
Court for its consideration with the recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

The proposed amendments to Rule 103 (Rulings on Evidence) would have

L clarified the different practices among the courts regarding the finality of rulings on

7 pretrial motions concerning the admissibility of evidence. Unless the court ruling had

E been stated on the record or the context clearly demonstrated that the ruling was final, the

.
L
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proposed amendments would have explicitly established a default rule requiring counsel

to renew at trial any pretrial objection or proffer that was earlier denied by the court to m

preserve the objection for appeal purposes.

The proposed amendments to Rule 103 were circulated to the bench and bar for

comment in September 1995. Neither the rule published for comment nor an alternative [7
default rule commanded a majority in the comments or in the advisory committee. The 7
advisory committee decided not to go forward with the proposed amendments.

RULES GOVERNING ATTORNEY CONDUCT

Your committee sponsored a second special study conference on federal rules L

governing attorney conduct to follow up on a conference held in January 1996. Inclement F
weather experienced on the East Coast in January prevented several key participants from

attending the initial conference. The conferees completed their work, unanimously

agreeing that problems caused by the present "balkanization" of applicable local rules in

the districts need to be addressed and corrected. Several recommendations were

submitted for the committee's consideration, including obtaining more data on the 17

courts that adopted a previously approved Conference model local rule and the attorney

disciplinary procedures employed by the districts. The committee agreed to request the K
Federal Judicial Center to study these two matters. It deferred any formal action until the

conclusion of ongoing negotiations between the Department of Justice and the

Conference of Chief Justices on contacting represented parties.
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REPORT TO THE CHIEF JUSTICE
ON PROPOSED SELECT NEW RULES OR

RULES AMENDMENTS GENERATING CONTROVERSY

In accordance with the standing request of the Chief Justice, a summary of issues

concerning the proposed amendments generating controversy is set forth in Appendix H.

STATUS OF PROPOSED AMENDMENTS

A chart prepared by the Administrative Office (reduced print) is attached as

Appendix I, which shows the status of the proposed amendments to the rules.

Respectfully submitted,

L

Alicemarie H. Stotler
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Agenda F-18 (Appendix H)
Rules

September 1996

PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations

of the advisory committees and the Standing Committee as to certain new rules or
controversial rules amendments. A fuller explanation of the committees' considerations
was submitted to the Judicial Conference and is forwarded together with this report.

Federal Rules of Civil Procedure

L I. Rule 48 (Court must initially empanel jury of 12)

A. Brief Description of Changes

The proposed amendments would require the initial empaneling of a jury of
twelve persons in all civil cases, in the absence of stipulation by counsel to a lower
number. The jury may be reduced to fewer members if some are excused under
Rule 47(c). The proposed amendments would not alter the requirement of
unanimity, nor require alternate jurors. Under the present rule, the court has the
discretion to seat a jury of not less than six and not more than twelve.

B. Arguments in Favor

1. More diverse juries: A twelve-person jury would significantly
increase the statistical probability of having a more diverse cross-
section of the community and would include more persons from
different occupational and economic backgrounds than a smaller
jury. In particular, a twelve-person jury would likely include more
racial, religious, and ethnic minority representation.

2. Greater recall of facts and arguments.

3. Domination by a single aggressive juror less likely; jury less likely to
reach an aberrant decision.

Rules App. H-i
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Generating Substantial Controversy

4. Data relied on by the courts in the early 1970's when jury size was

originally reduced has been challenged by more recent studies. L
h ~~~~~~~~7

C. Objections Lt

1. Change is unnecessary: The present flexibility in the rule, which 7
allows, but does not require, a judge to seat a jury of less than twelve

persons, has been working well.

2. Cost: Incurring added costs to pay the expenses of additional
venire members and some structural renovation to jury boxes in g

magistrate judge courtrooms would be unwise, especially in these

times of financial restraints.

3. The possibility of an increase in the number of "hung juries." L

D. Advisory Committee Consideration

The advisory committee unanimously voted to recommend that the K
proposed amendments to Rule 48 be submitted for approval. The advisory

committee reviewed the considerable body of literature on jury size, particularly

empirical studies, which overwhelmingly favored a return to twelve-person juries.

(A survey of the relevant articles is contained in an October 12, 1994 L
memorandum from the advisory committee's chairman. It is set out as Appendix B

to the Conference materials on rules.) [
The advisory committee found that the expected cost increase, although not

insignificant - roughly $10 million per year - would be less than 13% of the L
funds allocated to pay for jurors' expenses and only one-third of one percent of the

judiciary's overall $3 billion budget. 7

Further, the advisory committee concluded that the possibility of a rise in
the number of "hung juries" caused by the proposed amendments was not
supported by data. The advisory committee recognized that some districts would

experience difficulties in securing a larger juror pool. But it concluded that the

benefits outweighed the difficulties.

Rules App. H-2
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In the end, the advisory committee believed that juries lie at the core of the

Article III function and that it is important to regain the strength of twelve-person

juries, restoring the longstanding tradition of the court system that had been

followed for over 600 years.

E. Standing Committee Consideration

The Standing Committee noted the substantial public comment on the

proposed amendments, much of it adverse from the bench, while positive from

practitioners, including national bar associations. A committee member expressed

concern over the opposition expressed by the Committee on Court Administration
and Case Management and a number of judges who commented. The Department
of Justice stated its strong view, however, favoring the proposed amendments

because the gains - better representation and better verdicts - were worth the

additional costs. After carefully discussing and considering theyvarious points of

views, the Standing Committee voted 9 to 2 with one abstention to recommend
approval of the proposed amendments.

L Federal Rules of Evidence

I. Rule 801 (Statement of coconspirator, person authorized, or agent or servant
must be considered)

A. Brief Description of Changes

The amendments would require a court to consider the contents of a
coconspirator's statement in determining "the existence of the conspiracy and the
participation therein of the declarant and the party against whom the statement is
offered." The amendments also provide that the content of the declarant's
statement does not alone suffice to establish a conspiracy in which the declarant
and the defendant participated. The amendments treat analogously preliminary
questions relating to the declarant's authority and the agency or employment
relationship.

Rules App. H-3
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B. Advisory Committee Consideration i

The proposed amendments would codify the holding by the Supreme C

Court in Bouriaily v. United States, 483 U.S. 171 (1987), and resolve an issue left CL
open in Bouriaily by providing that the content of the statement is not alone
sufficient to establish conspiracy. The advisory committee found that this was in
accord with existing practice - the eight courts of appeals that have faced this
issue have required some evidence in addition to the contents of the statement.
Public comment on the proposed changes was generally favorable, although a
number of commentators debated the wisdom of omitting the requirement that
evidence 'aliunde must be received toestablish the alleged conspiracy.

C. Standing Committee Consideration

The Standinfg Committee apprved the proposed amendments to Rule 801
without objection. NI '

II. Rule 804(b)(6) (Admissibility not precluded when declarant's unavailability
caused by party's wrongdoing)

A. Brief Description of Changes

The amendments would add a new provision providing that a party forfeits
the right to object on hearsay grounds to the admission of a declarant' s prior
statement when the party's deliberate wrongdoing or acquiescence therein was
intended to-procure the unavailability of the declarant as a witness. The rule
would apply in civil as well as criminal cases and to all parties, including the
government. The amendment would apply only to actions taken after the event to I
prevent a witness from testifying.

B. Advisorm Committee Consideration

Every circuit that has resolved the question has recognized the principle
of forfeiture by misconduct, although one of those circuits applies the "clear and L
convincing" standard and the four other circuits apply the "preponderance of the
evidence" standard for determining whether there is a forfeiture. The amendment

Rules App. H-4
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adopts the preponderance of the evidence standard. There was some discussion

regarding the precise meaning of a party's "wrongdoing" and "acquiescence." The

L advisory committee believed that further refinement of what was intended by the

terms would be counterproductive and would lead to risks of being under (or over)

inclusive. They concluded that future judicial interpretation of the terms'

meanings in individual cases would be more appropriate.

I; C. Standing Committee Consideration

The Standing Committee approved the proposed amendments to Rule

804 with one member objecting.

l,3
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CHAPTER I. CODE OF CONDUCT FOR UNITED STATES JUDGES'

Introduction

This Code applies to United States Circuit Judges, District
to Judges, Court of International Trade Judges, Court of Federal

Claims Judges, Bankruptcy Judges, and Magistrate Judges. Certain
provisions of this Code apply to special masters and commissioners
as indicated in the "Compliance" section. In addition, the Tax
Court, Court of Veterans Appeals, and Court of Military Appeals
have adopted this Code. Persons to whom the Code applies must
arrange their affairs as soon as reasonably possible to comply with

r" the Code and should do so in any event within one year of
appointment.

The Judicial Conference has authorized its Committee on Codes
C of Conduct to render advisory opinions concerning the application
L and interpretation of this Code only when requested by a judge to

whom this Code applies. Requests for opinions and other questions2

concerning this Code and its applicability should be addressed to
L the Chairman of the Committee on Codes of Conduct as follows:

Chairman, Committee on Codes of Conduct
c/o General Counsel
Administrative Office of the

United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544

(202) 273-1100

I
1 The Code of Conduct for United States Judges was initially

adopted by the Judicial Conference on April 5, 1973, and was known
as the "Codes of Judicial Conduct for United States Judges." At its
March 1987 session, the Judicial Conference deleted the word
"Judicial" from the name of the Code. Substantial revisions to the
Code were adopted by the Judicial Conference at its September 1992

L session. Section C. of the Compliance section, following the code,
was revised at the March 1996 Judicial Conference. Canons 3C(3) (a)

_ and 5C(4) were revised at the September 1997 Judicial Conference.

l~~~~~~~
2 Procedural questions may be addressed to: Office of the

General Counsel, Administrative Office of the United States Courts,
Thurgood Marshall Federal Judiciary Building, Washington, D.C.,L 20544, (202-273-1100).

_~ ~~~~~~~~~~~I Tiii
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CANON 4 V
A JUDGE MAY ENGAGE

IN EXTRA-JUDICIAL ACTIVITIES TO IMPROVE THE LAW,
THE LEGAL SYSTEM, AND THE ADMINISTRATION OF JUSTICE

A judge, subject to the proper performance of judicial duties,
may engage in the following law-related activities, if in doing so
the judge does not cast reasonable doubt on the capacity to decide
impartially any issue that may come before the judge:

I-22
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A. Code of Conduct for Judicial Employees.

Introduction

r This Code of Conduct applies to all employees of the Judicial Branch except Justices;

judges; and employees of the United States Supreme Court, the Administrative Office of the

United States Courts, the Federal Judicial Center, the Sentencing Commission, and Federal

Public Defender offices.' As used in this code in canons 3F(2)(b), 3F(5), 4B(2), 4C(1), and

5A, a member of a judge's personal staff means a judge's secretary, a judge's law clerk, and

a courtroom deputy clerk or court reporter whose assignment with a particular judge is

reasonably perceived as being comparable to a member of the judge's personal staff.2

Contractors and other nonemployees who serve the Judiciary are not covered by this

code, but appointing authorities may impose these or similar ethical standards on such

LI nonemployees, as appropriate.

The Judicial Conference has authorized its Committee on Codes of Conduct to render

advisory opinions concerning the application and interpretation of this code. Employees should

consult with their supervisor and/or appointing authority for guidance on questions concerning

this code and its applicability before a request for an advisory opinion is made to the Committee
on Codes of Conduct. In assessing the propriety of one's proposed conduct, a judicial employee

should take care to consider all relevant canons in this code, the Ethics Reform Act, and other

applicable statutes and regulations3 (I, receipt of a gift may implicate canon 2 as well as

canon 4C(2) and the Ethics Reform Act gift regulations). Should a question remain after this

consultation, the affected judicial employee, or the chief judge, supervisor, or appointing

authority of such employee, may request an advisory opinion from the Committee. Requests

Justices and employees of the Supreme Court are subject to standards established by the

Justices of that Court. Judges are subject to the Code of Conduct for United States Judges.

Employees of the AO and the FJC are subject to their respective agency codes. Employees of

the Sentencing Commission are subject to standards established by the Commission. Federal

public defender employees are subject to the Code of Conduct for Federal Public Defender

Employees. When Actually Employed (WAE) employees are subject to canons 1, 2, and 3 and
such other provisions of this code as may be determined by the appointing authority.

2 Employees who occupy positions with functions and responsibilities -similar to those for

a particular position identified in this code should be guided by the standards applicable to that

Fr position, even if the position title differs. When in doubt, employees may seek an advisory
opinion as to the applicability of specific code provisions.

t See Guide to Judiciarv Policies and Procedures Volume II, Chapter VI, Statutory and

Regulatory Provisions Relating to the Conduct of Judges and Judicial Employees.

II-1
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for advisory opinions may be addressed to the Chairman of the Committee on Codes of Conduct
in care of the General Counsel, Administrative Office of the United States Courts, One
Columbus Circle, N.E., Washington, D.C. 20544.

Adopted September 19, 1995 by the
Judicial Conference of the United States

Effective January 1, 1996

L'
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CANON 4: IN ENGAGING IN OUTSIDE ACTIVITIES, A JUDICIAL

EMPLOYEE SHOULD AVOID THE RISK OF CONFLICT WITH

OFFICIAL DUTIES, SHOULD AVOID TILE APPEARANCE OF

IMPROPRIETY, AND SHOULD COMPLY WITH DISCLOSURE

REQUIREMENTS

A. Outside Activities. A judicial employee s activities outside of official duties should not

detract from the dignity of the court, interfere with the performance of official duties,

or adversely reflect on the operation and dignity of the court or office the judicial

employee serves. Subject to the foregoing standards and the other provisions of this

code, a judicial employee may engage in such activities as civic, charitable, religious,

professional, educational, cultural, avocational, social, fraternal, and recreational

activities, and may speak, write, lecture, and teach. If such outside activities concern

the law, the legal system, or the administration of justice, the judicial employee should

11-7
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first consult with the appointing authority to determine whether the proposed activities
are consistent with the foregoing standards and the other provisions of this code.

B. Solicitation of Funds. A judicial employee may solicit funds in connection with outside
activities, subject to the following limitations:

(1) A judicial employee should not use or permit the use of the prestige of the office
in the solicitation of funds.

(2) A judicial employee should not solicit subordinates to contribute funds to any
such activity but may provide information to them about a general fund-raising A
campaign. A member of a judge's personal staff should not solicit any court
personnel to contribute funds to any such activity under circumstances where the
staff member's close relationship to the judge could reasonably be construed to
give undue weight to the solicitation.

(3) A judicial employee should not solicit or accept funds from lawyers or other
persons likely to come before the judicial employee or the court or office the i
judicial employee serves, except as an incident to a general fund-raising activity.

C. Financial Activities.

(1) A judicial employee should refrain from outside financial and business dealings
that tend to detract from the dignity of the court, interfere with the proper
performance of official duties, exploit the position, or associate the judicial
employee in a substantial financial manner with lawyers or other persons likely D

to come before the judicial employee or the court or office the judicial employee
serves, provided, however, that court reporters are not prohibited from providing
reporting services for compensation to the extent permitted by statute and by the 1
court. A member of a judge's personal staff should consult with the appointing
judge concerning any financial and business activities that might reasonably be F
interpreted as violating this code and should refrain from any activities that fail t;
to conform to the foregoing standards or that the judge concludes may otherwise
give rise to an appearance of impropriety. C

(2) A judicial employee should not solicit or accept a gift from anyone seeking
official action from or doing business with the court or other entity served by the
judicial employee, or from anyone whose interests may be substantially affected L
by the performance or nonperformance of official duties; except that a judicial
employee may accept a gift as permitted by the Ethics Reform Act of 1989 and K
the Judicial Conference regulations thereunder. A judicial employee should
endeavor to prevent a member of a judicial employee's family residing in the

II-8

,



C ' 
U \ot - knell a d_- 

-

trans 8 vol II
12/29/95

household from soliciting or accepting any such gift except to the extent that a

judicial employee would be permitted to do so by the Ethics Reform Act of 1989

and the Judicial Conference regulations thereunder.

Note: See 5 U.S.C. § 7353 (gifts to federal employees). See also 5 U.S.C.

§ 7342 (foreign gifts); 5 U.S.C. § 7351 (gifts to superiors).

(3) A judicial employee should report the value of gifts to the extent a report is

required by the Ethics Reform Act, other applicable law, or the Judicial

Conference of the United States.

Note: See 5 U.S.C. app. 6, §§ 101 to 111 (Ethics Reform Act financial

disclosure provisions).

(4) During judicial employment, a law clerk or staff attorney may seek and obtain

employment to commence after the completion of the judicial employment.

However, the law clerk or staff attorney should first consult with the appointing

authority and observe any restrictions imposed by the appointing authority. If

any law firm, lawyer, or entity with whom a law clerk or staff attorney has been

employed or is seeking or has obtained future employment appears in any matter

pending before the appointing authority, the law clerk or staff attorney should

promptly bring this fact to the attention of the appointing authority.

D. Practice of Law. A judicial employee should not engage in the practice of law except

that a judicial employee may act pro se, may perform routine legal work incident to the

management of the personal affairs of the judicial employee or a member of the judicial

employee's family, and may provide pro bono legal'services in civil matters, so long as

such pro se, family, or pro bono legal work does not present an appearance of

impropriety, does not take place while on duty or in the judicial employee's workplace,

and does not interfere with the judicial employee's primary responsibility to the office

in which the judicial employee serves, and further provided that:

4_1 (1) in the case of pro se legal work, such work is done without compensation (other

than such compensation as may be allowed by statute or court rule in probate

proceedings);

(2) in the case of family legal work, such work is done without compensation (other

than such compensation as may be allowed by statute or court rule in probate

proceedings) and does not involve the entry of an appearance in a federal court;

(3) in the case of pro bono legal services, such work (a) is done without

compensation; (b) does7 not involve the entry of an appearance in any federal,

state, or local court or administrative agency; (c) does not involve a matter of

public controversy, an issue likely to come before the judicial employee's court,

,, II-9
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or litigation against federal, state or local government; and (d) is reviewed in

advance with the appointing authority to determine whether the proposed services
are consistent with the foregoing standards and the other provisions of this code.

Judicial employees may also serve as uncompensated mediators or arbitrators for

nonprofit organizations, subject to the standards applicable to pro bono practice of law,

as set forth above, and the other provisions of this code.

A judicial employee should ascertain any limitations imposed by the appointing

judge or the court on which the appointing judge serves concerning the practice of law

by a former judicial employee before the judge or the court and should observe such

limitations after leaving such employment. q

Note: See also 18 U.S.C. § 203 (representation in matters involving the United States);

18 U.S.C. l§ 205 (claims against the United States); 28 U.S.C. § 955 (restriction on

clerks of court practicing law).

E. Compensation and Reimbursement. A judicial employee may receive compensation and

reimbursement of expenses for outside activities provided that receipt of such

compensation and reimbursement is not prohibited or restricted by this code, the Ethics

Reform Act, and other applicable law, and provided that the source or amount of such

payments does not influence or give the appearance of influencing the judicial employee

in the performance of official duties of otherwise give the appearance of impropriety.

Expense reimbursement should be limit to the actual cost of travel, food, and lodging

reasonably incurred by a judicial employee and, where appropriate to the occasion, by L
the judicial ployee's spouse or relative. Any payment in excess of such an amount

is compensation. I

A judicial employee should make and file reports of compensation and

reimbursermnent for outside activities to the extent prescribed by the Ethics Reform Act, v
other applicable law, or the Judicial Conference of the United States.

Notwithstanding the above, a judicial employee should not receive any salary,

or any supplementation of salary, as compensation for official government services from

any source other than the United States, provided, however, that court reporters are not

prohibited from receiving compensation for reporting services to the extent permitted by m

statute and by the court.

Note: See 5 U.S.C. app. 6, §§ 101 to 111 (Ethics Reform Act financial disclosure

provisions); 28 U.S.C. § 753 (court reporter compensation). See also 5 U.S.C. app. 7,

§§ 501 to 505 (outside earned income and employment).

II-10
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ADVISORY COMMITTEE ON CODES OF CONDUCT
ADVISORY OPINION NO. 67

L. Attendance at Educational Seminars.

Advice has been requested on whether judges may with propriety
attend seminars and similar educational activities organized by
non-governmental entities and may have the expenses of their
attendance paid by such entities.

Payment of tuition and expenses involved in attendance at
non-government sponsored seminars constitutes a gift. Canon 5C(4)
permits a judge to accept a gift so long as certain tests are met.
Canon 5C(4)(b) provides that one gift a judge may accept is a
fellowship or scholarship "awarded on the same terms applied to
other applicants". See Advisory Opinion No. 6, in which the
Interim Advisory Committee on Judicial Activities approved
acceptance of reimbursement for expenses of attending the Appellate
Judges Seminar of the New York University Law School.

A gift may also be accepted under Canon 5C(4)(c), so long as
the donor is not a party in litigation before, and its interests
are not likely to come before, the invited judge.

The education of judges in various academic disciplines serves
the public interest. That a lecture or seminar may emphasize a
particular viewpoint or school of thought does not in itself
preclude a judge from attending. Judges are continually exposed
to competing views and arguments and are trained to weigh them.

LI It would be improper to participate in such a seminar if the
sponsor, or source of funding, is involved in litigation, or likely
to be so involved, and the topics covered in the seminar are likely
to be in some manner related to the subject matter of such
litigation. If there is a reasonable question concerning the
propriety of participation, the judge should take such measures as
may be necessary to satisfy himself or herself that there is no
impropriety. To the extent that this involves obtaining further
information from the sponsors of the seminar, the judge should make
clear an intent to make the information public if any question

L should arise concerning the propriety of the judge's attendance.

L
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Advisory Opinion No. 67

Judges who accept invitations to participate in such seminars,
having been satisfied that no impropriety or appearance thereof ispresent, must report the reimbursement of expenses and the value
of the gift on their financial disclosure reports.

August 25, 1980

. .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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COMMITTEE ON CODES OF CONDUCT
ADVISORY OPINION NO. 87

Participation in Continuing Legal Education Programs.

The Committee has received several inquiries concerning
various forms of participation by judges in continuing legal
education programs, and the impact of the Ethics in Government
Act of 1978, as amended, and accompanying regulations on such
participation. This Advisory Opinion summarizes, for the
benefit of the judiciary in general,-the Committee's views
concerning the ethical implications of judicial participation in
such programs.

f", I. Introduction

Judges are permitted to teachiand write, and to receive
compensation for doing so. Judges are not, however, permitted to
accept honoraria, defined as including payment for a personal
appearance, speech, or article.

r The applicable regulations make clear that "participation in
continuing legal education programs for which credit is given by
licensing authorities or programs which are sponsored by
recognized providers of continuing legal education" constitutes
teaching activity for which compensation may properly be
accepted.

It is, of course, necessary for the judge to obtain advance
approval from the chief judge of the circuit, before engaging in
such teaching activity. And the normal restrictions on extra-
judicial compensation apply: the compensation must be reasonable
in amount, no greater than a similarly situated non-judge would
receive for the same services; the 15% cap on outside earned
income is applicable; and the payments must be included in the
judge's annual financial report.

It is permissible for a judge to, receive separate or
additional compensation for preparing written instructional
-materials for use in such continuing legal education programs.
Ordinarily, such payments constitute compensation for teaching
activities, rather than a sale of intellectual property or
receipt of a royalty, and therefore fall within the 15%
limitation. There may, however, be situations which do involve a
sale of intellectual property; exception 5 of S 3 of the
regulations permits judges to receive "royalties, fees, and their
functional equivalent from use or sale of copyright ... received
from established users or purchasers of those rights".

V
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II. Avoiding Improper Exploitation of Judicial Office

Canon 5C(l) provides in part:

"A judge should refrain from financial and
business dealings that tend to ... exploit the judicial
position.''

On the other hand, Canon 4A provides:

"A judge may speak, write, lecture, teach and
participate in other activities concerning the law, the
legal system, and the administration of justice.

And the Commentary to that rule states:

"As a judicial officer, and person specially
learned in the law, a judge is in a unique position to
contribute to the improvement of the law, the legal
system,,and the administration of justice ...

"to the extent that the judge's time permits, the judge
is encouraged to do so, either independently or through
a bar association, judicial4 conference, or other
organization dedicated to the improvement of the law."

Construing these provisions together, the Committee is of
the view that a judge who, in writing or teaching, utilizes the
special insights derived from his or her judicial experience, is
not thereby engaging in improper exploitation of the judicial
office, when the subject of the teaching or writing is not
principally concerned with the specific court on which the judge
sits. i

A judge who writes on a legal topic or teaches in the field
of law inevitably draws to some degree upon his or her experience
as a judge. This is unavoidable if judges are to write and teach
as the Canons encourage them to do. And, as noted above, the
Canons expressly approve the receipt of reasonable compensation
for encouraged scholarly activity. But the Committee believes
there is a distinction between a judge's writing or teaching for
compensation when the subject matter is how to practice before
the judge's own court, as distinguished from a judge's writing or
teaching for compensation on other legal topics with respect to
which the judge does not occupy a unique position by virtue of
his or her own particular judgeship. The "unique position"
mentioned in the commentary to Canon 4 means the judicial
position in general, rather than the particular judgeship of that
particular judge.

IV-236
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For a judge to derive financial benefit, 
over and above the

judicial salary, from the publication and sale 
of a book about

his or her own court, or from participation 
in a seminar on the

same topic, would constitute exploiting the 
judicial position for

financial gain. It could also permit others -- the publisher of

the book, the sponsor of the seminar -- to benefit from the

judge's exploitation of his or her judicial position. 
Moreover,

when the subject matter is so limited, there is 
the likelihood

that a lawyer practicing in that court could reasonably 
believe

that purchase of the publication, or attendance 
at the seminar,

is expected by the judiciary.

In short, it is the Committee's view that it is

inappropriate for a judge to sell his or her 
expertise on the

KJ idiosyncracies of practice before that particular 
court. This

does not mean that a judge cannot lecture or write 
on that

subject, only that the judge may not properly 
do so for

compensation. Nor does this mean that a judge who is lecturing

or writing for profit about some aspect of legal 
practice or

procedure is foreclosed from giving illustrations 
from his or her

own experience on the court, only that a judge 
may not charge for

giving a lecture or writing a book where the 
principal focus is

on how to practice before the judge's court and 
where, as a

r necessary result, a substantial part of the value 
and appeal to

the audience arises from the fact that the lecturer 
or author is

an "insider".

III. Limitations on Uncompensated Teaching or 
Writing

As stated above, when a judge's teaching or writing 
focuses

upon the ins-and-outs of practice before that judge's 
court, his

or her particular judicial position is being exploited, 
to some

extent. It is therefore improper for the judge to receive

compensation for such activities, because to 
do so would be to

exploit the judicial office for his or her 
own private gain. By

the same token, when the sponsoring entity of the 
seminar or

course is a private individual or a for-profit entity, 
the judge

L could be said to be exploiting the judicial position 
for the

private benefit of the sponsor, irrespective of whether 
the judge

is being compensated. Where the sponsoring organization is a

law-related non-profit entity, however, these 
restrictions do not

apply: Canon 4 permits judges to assist in the activities 
of

law-related entities, including their fund-raising 
activities, so

long as the judge does not personally participate 
in fund-raising

activities. Hence, there is no ethical impediment to a judge

teaching or writing about the practices of his or her 
own court,

if the sponsor is a law-related non-profit entity, 
provided the

judge does not accept compensation for doing 
so.
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IV. Summary

r7
It is permissible for judges to engage in teaching and K!

writing, including participation ,in continuing legal education
seminars,,,and to accept compensation for doing so, unless the
subject matterprimarilyrelates to practice before the judge's
own particular, court. Whenthe su"bject matter is thus focused, a
judge may participate only if no compensation is accepted, and
only if the sponsoring organization is a not-for-profit.entity.

It is the continuing obligation of the participating judge
to monitor any promotional activities associated-wit'h his or her
participation, to insure that no improper exploitation of
judicial,,,office occurs.

June 30, 1992

~-j
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Receipt of Mementos or Other Tokens Under the Prohibition Against

the Receipt of Honoraria for Any Appearance, Speech, or Article.

A judge has asked the Committee whether a decorative table

clock, made by a well-knownmanufacturer, presented to the judge

in connection with a speech at a program sponsored by a nonprofit

institute falls within the definition of "Honorarium" as defined

in the Judicial Conference's Regulations promulgated under Title

VI of the Ethics Reform Act, of 1989, 5 U.S.C. app. 7, §§ 501,

C 505. The Committee has 'also been asked whether it is permissible

to be reimbursed for travel_,expenses in connection with the

speech.

Section 4(a) of the ,Judicial .Conference Regulations on

outside earned income, honoraria, and outside employment provides

that no judicial officer or employee shall receive an honorarium

and Section 4(b) defines "honorarium" to mean:

a payment of money'"or anything of'ivalue,

'(excluding or reduced by,`,travel expenses as

provided in 5 U.S.C. app. 7, §§ 5'05(3) ,and

(4)) for an appearance, speech or article by

al, a judicial offIcer or employeej, provided that

the following shall not constitutean,>
honorarium:

(2) Compensation received for
teaching activity approved pursuant
to'SectioA 5 hereof.

(4) A suitable memento or other

token in'connection with an

occasion'or article, provided that
it is neither money nor of commer-
cial value.

Guide to Judicial Policies and Procedures, Vol. II, Chap. V.I.

The Committee notes at the outset that a presentation to a

nonprofit institute may constitute a teaching activity that is

exempt from the definition of "honorarium." The Commentary to

the Regulations states that "teaching may also include partici-

pation in programs sponsored by bar associations or professional

associations or other, established providers of continuing legal

IV-239
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education programs for practicing lawyers." If the institute is K
an established provider of continuing legal education programs
for practicing lawyers, a presentation sponsored by it would
appear to be a teaching activity. If so, the receipt of a U
mementoor other token would-not constitute an honorarium for
purposes of the Ethics Reform Act.

Moreover, assuming that the presentation was a teaching
activity and the judge had ''no, knowledgellljthat'he or she would
receive'anything other than e,,xpenses ,prior ,to giving the V
presentation, the receipt, rof hIa memento'lor other token at 1or
following a presentation would net, in the Committee's view,
convert the presentation into compensated teaching" that p
required prior'approval. nder these circumstances, the ethical
propriety of acceptin ihe g ift it 9 e, determined under the
gi~ft :Pr6Viision of 81ilC40n1nr II( I )rita m[d Ca nnl,~2 's'prohibition of
conduct giving the ,apprearanct ,p ft impropriety. If the institute
is a bona fide regular pr ovder of continuing legal education E'
programs, the Committ'e be, s 1 rpipt of a medL nto or
other token woulidbe Fl, ~iuil 1gi f IndriCanon,5C (4) (h) and
would not violate C qVKW [ a

Assuming that the jpreJ+etation was n1Iot ail teaching,.activity, p
the determinativeispue s hdther the git would constitute an
"honorarium" or a "suitab e memento or other 1token.l" gIn order to
be a suitable memento or tokei, the item received must be (1)
something other than money and (2) without "commercial value." T
The prohibition on receiving anything of "commercial value" is L
intended to foreclose compen Ition in kind for a speech or
appearance as a~,su1bstitute~~fothe payment of cash. A judge
could not properly receiVej fq r exampleu-securities or other
resalable property as compensation for a speech. The Regulations
must be construed with this overall purpose in mind.

In this context, without "commercial value" does not refer to
the absence of any commercial value in the hands of the
manufacturer of the article given or in1Lthe hands of the sponsor to
of the presentation. Any article, including the letter opener U
referred to in the Commentary to the Regulations as an example of
a suitable memento, will have some commercial value in the hands
of the manufacturer or sponsor-,'and such an interpretation would Li
render the "suitable memento Pr other token" exception
meaningless. Rather, the appropriate question, is whether the
gift would have commercial vatue in the hands of the judge if
accepted. Accordingly, where the circumstances rare such that the
judge could not, consistent with the intent ofthe donor,
transfer the tendered articlelljtopanother, the article has no . P
commercial value within the meaning of the Regulations. L:
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This does not mean that a judge is free to accept any gift in
L connection with a presentation, no matter what its commercial

value in the hands of the manufacturer or the sponsor. The
article tendered must be "suitable" as a reminder of the occasion
and must be in the nature of a "token." This means that a judge
may accept a gift in connection with an appearance, speech, or
article if its value to the judge is solely as a reminder of the
occasion, and that a judge may not accept such a gift if it
confers any other benefit upon him or her. While the
"suitability" of a memento has no necessary relationship to the
commercial value of the gift in the hands of the manufacturer or
sponsor, if that value is in the neighborhood of $250 or less, it
will be unlikely to have either a utilitarian or a prestige value
to the judge beyond its value as a reminder of the occasion.

Assuming that the gift is a "suitable memento" and not an
"honorarium," there remains the issue of whether it is a

Ctm permissible gift' under Canon 5C(4). Assumingcthat the gift is
properly viewed under'all the circums'tancesias; a gift from the
institute as' an entity and not as a gift on behalf of
identifiable llawyers, the receipt of the gift would be
permissible ufnder Cdanon 5C (4) (h) whichh authorizes the receipt of
a gift so long as:

II (i) the donor has not sought and is notL seeking to do business with the court or
other entity served by the judge; or

7 (ii) the donor is not a party or other
person who has come or is likely to come
before the judge or whose interests may be
substantially affected by the performance or

L non-performance of [the judge's] official
duties.

We now turn to the propriety of accepting reimbursement of
travel expenses in connection with a presentation of this kind.
Under the provisions of 5 U.S.C. app. 7, § 505 cited in
Regulation § 4(b) supra, which excludes travel expenses from the
definition of "Honorarium," the term "travel expenses" means
"necessary travel expenses incurred by such individual (and one
relative)" and includes' "the cost of transportation,-and the cost
of lodging and meals while.away from his or her residence or
principal place of employment." Thus, acceptance of reimburse-
ment for the costs of ,transportationj lodging, and meals is
clearly appropriate.

June 30, 1992
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Judges' Acceptance of Honors Funded Throuah Voluntary
Contributions.

The Committee has often been asked to advise on the Jo
propriety of a judge's consenting to or participating in a project
to raise funds for scholarships and similar beneficial enterprises
to be named in honor of the judge. In the past similar projects to
honor judges involved endowment of professorships or research
chairs, orjconstruction of practice courtrooms, libraries and their
like.

In Advisory Opinion No. 21 we said a judge may permit a
university law school to name its library reading room after the C

judge, but we added that it would be improper ,for the uniyersity
"to utilize ~thelfact of the . reading room being named for the
judge as lIpart of the activities of the [university] in soliciting
funds for thei~ room itself "or the books acquired for it., We
addressed the, matter as one of using a judicial name to raise money
for a charitable institution'land we applied Canon 25 of the former
Canons pfofl Judicial Ethiopsp of the American Bar Association (1923) to t

reach our opinion.1

Judicial Canon 25 is no longer the governing rule. In _

its place are Canons 4 and 5 of the Code of Conduct, both of which
speak to the judge's role in enterprises that raise or spend funds
for good causes.

Canon 4C says:

A judge may serve as a member, officer, or C

LJ

Judicial Canon 25 provides as follows:

BUSINESS PROMOTIONS AND SOLICITATIONS FOR CHARITY
A judge should avoid giving ground for any reasonable
suspicion that he is utilizing the power or prestige of
his office to persuade or coerce others to patronize or L
contribute, either to the success of private business
ventures, or to charitable enterprises. He should,
therefore, not enter into such private business, or
pursue such a course of conduct, as would justify such
suspicion, nor use the power of his office or the
influence of his name to promote the business interests
of others; he should not solicit for charities, nor
should he enter into any business relation which, in the
normal course of events reasonably to be expected, might 7
bring his personal interest into conflict with the L
impartial performance of his official duties.

IV-242
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS JOHN K. RABIEJ
Chief

-a CLARENCE A. LEE, JR. RlsCmiteSpotOfc
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 4, 1996

MEMORANDUM TO THE STANDING RULES COMMITTEE

fix SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

The following report briefly describes administrative actions and some major
initiatives undertaken by the office to improve its support service to the rules committees.

New Initiatives

The Rules Committee Support Office undertook two major initiatives since the last
standing committee meeting that are intended to assist the advisory committees.

L The first is creating a docket sheet of all suggested amendments considered in the
past four years for each set of rules. The docket sheets for Civil and Criminal Rules have

r been completed and are attached. Every suggested amendment along with the source and
L status or disposition of that suggestion is listed. We are developing a computer program

to create a list of pending projects from the docket sheet. The office will work with the
L; Appellate, Bankruptcy, and Evidence Committee reporters to create a docket sheet for

those advisory committees.

The second initiative is to research our historical records for information regarding
a committee's past action on every new proposed amendment submitted to an advisory
committee. Our microfiche collection of rules-related documents was searched for prior
committee action on each rule under consideration by the advisory committees at their
respective fall meetings. Pertinent documents were forwarded to the appropriate reporter
for consideration. Useful documents were found for each committee.

Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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maintained at the Administrative Office of the United States Courts for a minimum of M-
two years and .... Thereafter the records may be transferred to a government record
center.. ." L

All rules-related documents from 1935 through 1990 have been entered on
microfiche and indexed. The documents for 1991 and 1992 have been catalogued and -
shipped to a government record center. We will catalogue and box the documents for
1993 over the next few months. Congressional Information Services (CIS) - the r
publisher of the microfiche collection - will enter the documents on microfiche and to'
incorporate them into existing indexes. The microfiche collection continues to prove F
useful to us and the public in researching prior committee positions. L

Automation Project

The office is continuing its efforts to develop better methods and procedures in
monitoring and retrieving rules-related records and materials. We have purchased
hardware (e.g., upgraded PC's, scanners, etc.) and software (off-the-shelf) recommended
by the private-sector consultant hired to assess our needs and recommend an automated
tracking and retrieval system. The software has been customized to our specifications by L
another private-sector consultant. The final testing of the system will take place soon.
Once the testing is complete, a private-sector consultant will help us produce reports to ;

ensure that data is entered properly and that all comments are acknowledged with L

appropriate follow-up responses explaining the committee's actions. The manual system
is being maintained while we are developing and testing the automated system.

When implemented the system offers a high-speed scanner (2-3 seconds per page)
and will provide a searchable database with comprehensive indexing and cross
referencing capabilities that will allow easy retrieval of information. Full implementation
of the project is scheduled for January 1997. Since February 1996, we have been F
scanning all letters commenting on the proposed amendments. This summer the office
had an intern who abstracted minutes and rules-related articles from our files and the
microfiche collection and added them to the system. We are exploring the feasibility of
providing access to the document database to committee chairs and reporters, and
possibly to other committee members and the public at some point in the future.

Manual Tracking

We have improved our ability to acknowledge and follow-up each public comment
or suggested rule change. Our manual system of tracking comments continues to work r
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L well. For this public comment period, the office has already received, acknowledged, and
forwarded more than one hundred comments and many suggestions to the appropriate
committees. We numbered each comment consecutively, which enabled committee
members to determine instantly whether they had received all of them.

5 Distribution of Proposed Rule Changes

We are continuing our efforts to improve the distribution of proposed rule
amendments for public comment. The title page of the Requestfor Comment pamphlet,
which contains the text of the proposed amendments to the rules, was reformatted to
highlight the comment-seeking purpose of the publication and indicate which rules are
being amended. The foldout brochure that summarizes the proposed rules amendments
has proven useful. We have received many requests for it. We continue to monitor
response to the Requestfor Comment and have taken steps as necessary to improve our
circulation of rules-related materials. For example, the names of several legal publishers
have been added to the list of those who receive rules-related documents, bringing the
total to 54 publishers. We have also been coordinating with the Bankruptcy Clerks
Administration Division, the District Clerks Administration Division and the Appellate

L Court and Circuit Administration Division to distribute rules materials to members of the
local bankruptcy, district, and appellate courts'
rules committees.

State Bar Points-of-Contact

In August 1994, Judge Stotler sent a letter to the president of each state bar
requesting that a point-of-contact be designated for the rules committee to solicit and

V coordinate that state bar's comments on the proposed amendments. She sent a follow-up
letter in November 1994 to those who failed to respond to the original request. The
Standing Committee outreach to the organized bar has resulted in 43 state bars
designating a point-of-contact. (See attached list.) The names and affiliations of the
points-of-contact were included in the August 1996 Requestfor Comment pamphlet. We
received comments on the proposed rules amendments published in September 1995 from
22 state bar associations, several of whom commented on more than one set of rules.

Recently we began to update the points-of-contact list. We sent a letter to the
points-of-contact requesting them to inform us if they had been replaced or would be
replaced before the mailing of the next Request for Comment pamphlet on proposed
amendments in August 1997.

L ,
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Mailing List

The Administrative Office has purchased a new automated mailing list system. It K
became recently fully operational and should substantially reduce the time involved in
maintaining and expanding the mailing list. During the transition period from the old Ir
system to the new system we suspended our efforts to expand the mailing list. Now that
the new system is in place we will resume adding an additional 200 attorneys and 100
professors to a temporary list every six months until the list contains 2,500 names. If an '
individual does not comment on rules amendments published for comment for three
years, they will be removed from the list, and we will replace the name.

Internet

The Requestfor Comment pamphlet is now available on the Internet L
(http://www.uscourts.gov). Internet access supplements, rather than replaces, our current
system of targeted mailing. To date there have been more than three thousand "visits" to
the Requestfor Comment published in September 1996 on Internet. We are exploring the
possibility of making other rules-related documents available on the Internet and other
electronic bulletin boards. We now are able to receive comments on the proposed rules
amendments via the Internet, however, we are currently not doing so. The Technology
Subcommittee has been asked to study the issue.

Tracking Rule Amendments V

We have updated the time chart showing the status of all rules changes. It will be
distributed at the meeting. L

Miscellaneous

In September 1996, the Judicial Conference approved and forwarded to the
Supreme Court the proposed amendments to the Federal Rules of Bankruptcy, Civil, and
Criminal Procedure approved by the Standing Committee at its June 1996 meeting. In
October we forwarded those proposals to the Supreme Court. L

On August 15, 1996, we published for comment in two separate pamphlets the
Preliminary Draft of the Proposed Revision of the Federal Rules of Appellate, Civil, and
Criminal Procedure and the Preliminary Draft of the Proposed Revision of the Official
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Bankruptcy Forms. We also prepared and published a brochure summarizing the
proposed amendments.

In November 1996, we advised the courts that the amendments to the Federal
Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure approved by the Supreme
Court on April 24, 1996, would take effect on December 1, 1996.

In December 1996, we distributed to the court family the pamphlets printed by the
General Printing Office for the House Judiciary Committee containing the recently
effective amendments to the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure and the Rules of Evidence. They do not print any pamphlets for the
bankruptcy rules, and our effort to convince Congressman Henry Hyde, chair of the
House Judiciary Committee, of the need for such a pamphlet has so far been
unsuccessful.

The Guidelines for Drafting and Editing Court Rules have been so popular that we
are arranging a second printing. The Guidelines will be reprinted in the Federal Rules
Decisions. The report of the Subcommittee on Long Range Planing: A Self-Study of
Federal Judicial Rulemaking will also be reprinted in Federal Rules Decisions.

John K. Rabiej

Attachments
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AGENDA DOCKETING

ADVISORY COMMiTTEE ON CIVIL RULES

Proposal | Source, Date, Status
l______________________ | and Doc # |__

Copyright Rules of Practice - Update Inquiry from West 4/95 - To be reviewed with additional information at upcoming
Publishing meetingsL . 11/95 - Considered by committee

10/96 - Considered by committee
PENDING FURTHER ACTION

| [Admiralty Rule B, C, and El- Agenda book for the 4/95 - Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95 -Draft presented to committee
attachment in support of an in personami 4/96- Considered by committee
action 10/96 ' Considered by cominittee, assigned to subcommittee

l PENDING FURTHER ACTION

[CV4(c)(1)] -Accelerating 120-day Joseph W. 4/94 - Deferred as premature
service provision Skupniewitz DEFERRED INDEFINITELY

[CV4(d)(2)] -Waive service of process Charles K. Babb 10/94 - Considered and denied
for actions against the United States 4/22/94 4/95 - Reconsidered but no change in disposition

COMPLETED

[CV4(e) & (f)] - Foreign defendant may Owen F. Silvions, 10/94 -Rules deemed as otherwise provided for and unnecessary
be served pursuant to the laws of the state 6/10/94 4/95 -Reconsidered and denied
in which the district court sits COMPLETED

[CV4(i)] - Service on government in Frank Hunger and 10/96 - Referred! to Reporter and Chair
Bivens suits -DOJ 10/96 PENDING FURTHER ACTION

[CV4(m)] - Extension of time to serve Judge Edward 4/95 - Considered by committee
pleading after initial 120 days expires Becker DEFERRED INDEFINITELY

[CV4]- Inconsistent service of process Mark Kasanin 10/93 HI Considered by committee
provision in admiralty statute 4/94- Considered bycommittee

1D0/94- Rcommend statutory change
,6/96 -Cast Guard Authorization Act of 1996 repeals the
noncon provision

L[CV5 - electronic filing -i(0!93 - isidei by comnittee
994 - li comment
110/94 Comiiee
4195 - Committee approves amendments with revisions

, ~ ~ ~ ~~~~~~~ r Ap-rov'ed~b Stg Com
I , . 9 Approved by Jud Conf

A Approved y S Ct
-~96Effecti~e

.__________ _ . COMPLEUiDl'

Page 1
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Proposal Source, Date, Status
and Doc # e

[CV5] - Service by electronic means or Michael Kunz, clerk 4/95 - Declined to act
by commercial carrier ElD. Pa. and John 10/96 - Reconsidered, submitted to Technology

Frank 7/29/96 Subcommittee
PENDING FURTHER ACTION

[CV6(e)]- Time to act after service Standing Committee 10/94 - Committee declined to act
6/94 , , COMPLETED

[CV8, CV12] - Amendment of the Elliott B. Spector,, l 10/93 - Delayed for frrther consideration
general pleading requirements Esq. 7/2241 10/94, D'layed for further consideration

4,9 5 - Declined to act
DEFERRED INDEFINITELY

[CV9(b)] - General Particularized 'ElliottB. Spector . 5/93 - Considered by committee
pleading [ 10/93 - Considered by committee i

1,0/94,-Consideredby conunittee
4195 -Declined to act

', t.l',hn 1,DEFERRED INDEFIdELY

[CV9(h)] -Ambiguity regarding terms Mark&Kasanix 4/94 10/94 -f- Considered by committee
affecting admiralty and maritime claims 4/95 - Approved draf

7/95 -Approved for publication
9'1, .9,5-Published t h

4!961 Forwarded to the ST Committee for submission to the Jud
Conf 'F,

--StgComrapproved h

9/96 - Approved by Jd Conf

[CV12] -Dispositive motions to be Steven D. Jacobs, 19194- Delayed forfi irther consideration
filed and ruled upon prior to Esq. 8/23/94 P DING FURTHER ACTION
commencement of the trial

[CV15(a)] - Amendment may not add Judge John Martin 4795 - Delayed for her consideration L
new parties or raise events occurring after 10/20/94 & Judge 11,95 - Consied by committee and deferred -J

responsive pleading ?Judith Guthrie DEFERRJEDMl DFITELY
10/27/94

[CV23] - Amend class action rule to Jud Conf on Ad Hoc 5/93 - Considered by committee
accommodate demands of mass tort Communication for 6/93 -Submitted for approval for publication, withdrawn
1itigation and other problems Asbestos Ligaon 10/93, 4/94, 10/94, 2I9, 4/95, 11/95 - Studied at meetings

3/91; William 4/96 - Forwarded to the ST Committee for submission to the Jud
Leighton ltrli/29/94 Conf lco

6/96-Approved for publication by ST Committee
8/9 6-Published for c'mment

. 1 ~~~10/96 -Discussed by committeei1
,PNDJNG FUR'THR ACTION Li

[CV26]- Interviewing former John etz,1 4/94 - Declined to act.
employees of a party -_1___ DEFERRED INDEFT41 LYE

Page 2
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Proposal Source, Date, Status
and Doc #

[CV26] - Revamp current adversarial Thomas F. Harkins, 4/95 - Delayed for further consideration
system of federal legal practice - RAND Jr., Esq. 11/30/94 11/95 - Considered by committee
evaluation of CJRA plans and American 4/96 - Proposal submitted by American College of Trial Lawyers

College Trial Lawy 10/96 - Considered by committee, subcommittee appointed
PENDING FURTHER ACTION

[CV26(c)] - Factors to be considered Report of the Federal
regarding a motion to modify or dissolve Courts Study 5/93 - Considered by committee
a protective order Committee, 10/93 - Published for comment

Professors Marcus 4/94 - Considered by committee
and Miller, and 10/94 - Considered by committee
Senator Herb Kohl 1/95- Submitted to Jud Conf
8/11/94 3/95 - Remanded for further consideration by the Jud Conf

4/95 -Considered by committee
9/95 -Republished for public comment
4/96 -Tabled, pending consideration of discovery amendments

, proposed by the American College of Trial Lawyers
PENDING FURTHER ACTION

[CV32] - Use of expert witness Honorable Jack 7/31/96 - Submitted for consideration
testimony at subsequent trials without Weinstein 7/31/96; 10/96 - Considered by committee, FJC to conduct study
cross examination in mass torts #1045 PENDING FURTHER ACTION

[CV37(b)(3)] - Sanctions for Rule 26(f) Prof. Roisman 4/94 - Declined to act
failure vDEFERRED INDEFINITELY

[CV39(c) and CV16(e)] - Jury may be Daniel O'Callaghan, 10/94 - Delayed for further study, no pressing needV treated as advisory if the court states such Esq. 4/95 - Declined to act
before the beginning of the trial COMPLETED

[CV43] - Strike requirement that Comments at 4/94 10/93 - Published
testimony must be taken orally meeting 10/94 - Amended and forwarded to ST Committee

1/95 - Stg Comm approves but defers transmission to Jud Conf
9/95 - Jud Conf approves amendment
4/96 - Supreme Court approved
12/96 -Effective
COMPLETED

[CV43(f)-InterpretersJ - Karl L. Mulvaney 4/95 -Dayed for further study and consideration

L Appointment and compensation of 5/10/94 11/95 - Suspended by advisory committee pending review of
interpreters American with Disabilities Act by CACM

10/96 - Federal Courts Improvement Act of 1996 provides authority
to pay interpreters

. . ~~~~~~COMPLETED
[CV45] -Nationwide subpoena 5/93 - Declinedto act

l . !11 COMPLETED

Page 3
December 6. 1996
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Proposal Source, Date, Status
and Doc #

[CV47(a)] -Mandatory attorney Francis Fox 10/94 - Considered by committee
participation in jury voir dire examination 4/95 -Approved draft

7/95 - Proposed amendment approved for publication by ST
Committee

9195 - Published for comment
4/96 - Considered and rejected by advisory committee 1
COMPLETED

[CV48] - Implementation of a twelve- Judge Patrick 1 0/94 - Considered by committee
person jury Higginbotham 7/95 - Propose1 anendlment approved for publication by ST

Committee
,/95 Published for comment

I 4/96 - Forwarded to the ST Committee for submission to the Jud
'Conf

6/96 - Stg Comm approves
9/96 - Jud Conf rejected
110/96 - Committee's post-mortem discussion
,COMPLETED

[CV5O] - Uniform date for filing post Bk Committee [ 5!93 Apprgxvedfor publication
trial motion ,6/93- Stg Comm approves publication

F !, ttl N ,i 4/94-Approved by committee
0 .pIi llg 694 Stg Comm approved

I9/94 -Jud Conf approved
, /95 -Sup 9l 1approved

. . r;)~~~~CMPLElTED - l

[CV52] -Uniform date for filing for Bk Committee F; 1 J 7-Apprved for publication
filing post trial motion .Stg Comm approves publication

F/94 4PP 6ve by committee
-94 Stg Comm. approved

19/94 -Jud Conf approved
.4 /95-Sup Ct approveH
1C2/95 -Effective

O .OMPLETED _ __ L

I[ CV53] -Provisions regarding pretrial Judge Wayne Brazil [ /9 -lY3Considered by L ommittee ,

and post-trial masters F i O 1|0/93 - Considered byj committee'
4/94-Draft amendments to cvl6.1 regarding "pretrial masters"
l10/94 - Draft amendments considered
DEFERRED INDEFINrIELY

[CV56(c)] - Time for service and Judge Judith N. Keep 49-Considered by cornmittee, draft presented
grounds for sumzmary adjudication 11/21/94 F i11/95-Drft presente, reviewed, and set for further discussion

ground for summary adjudican 1 ' PENDING TE ACTION

Page 4
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Proposal Source, Date, Status
and Doc

[CV59] - Uniform date for filing for Bk Committee 5/93 -Approved for publication
filing post trial motion 6/93 - Stg Comm approves publication

4/94 - Approved by committee
6/94 - Stg Comm approved
9/94 - Jud Conf approved
4/95 - Sup Ct approved

L 12/95-Effective
COMPLETED

[CV60(b)] - Parties are entitled to William Leighton 10/94 - Delayed for further study
challenge judgments provided that the 7/20/94 4/95 - Declined to act
prevailing party cites the judgment as COMPLETED
evidence

[CV62(a)] -Automatic stays Dep. Assoc. AG, Tim 4/94 - No action taken
Murphy COMPLETED

[CV641 - Federal prejudgment security ABA proposal 11/92-Considered by committee
5/93 - Considered by committee
4/94 - Declined to act
DEFERRED INDE 00TELY

LCV68] - Party may make a settlement Agenda book for 1/21/93 - Unofficial solicitation of public comment
offer that raises the stakes of the offeree 11/92 meeting 5/93, 10/93, 4/94 - Considered by committee
who would continue the litigation 4/94 - Federal Judicial Center agrees to study rule

10/94-Delayed for Futher consideration
1995-Federal Judic al Center completes its study
DEFERRED INDE NITELY

[CV73(b)] - Consent of additional Judge Easterbrook 4/95 - Initially brought to committee's attention
parties to magistrate judge jurisdiction 1/95 11/95 - Delayed for eview, no pressing need

F 10/96 - Considered long with repeal of CV74, 75, and 76
L PENDING FURTHER ACTION

[CV 74,75, and 76]- Repeal to Federal Courts 10196 - Recommend repeal rules to conform with statute and
conform with statute regarding alternative Improvement Act of transmit to Standing Committee
appeal route from magistrate judge 1996 COMPLETED
decisions

L [CV77.1] - Sealing orders 10/93 - Considered
4/94 - No action tak n
DEFERRED INDEV NITELY

[CV81(a)(1)] - applicability to D.C. Joseph Spaniol, 10/96 - Committee c nsidered
mental health proceedings 10/96 PENDING FURTHER ACTION

L DPage m
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and Doe #

[CV81(c)] - Removal of an action from Joseph D. Cohen 4/95 - Accumulate other technical changes and submit eventually
state courts - technical conforming 8/31/94 to Congress
change deleting "petition" 11/95 - Reiterated April 1995 decision

PENDING FURTHER ACTION

[CV831 - Negligent failure to comply 5/93 - Recommend for publication
with procedural rules; local rule uniform 6/93 - Approve for publication
numbering 10/93 - Publisbedofor comment

4/94 - Revised and Approved by committee
6/94 - Approved by Standing Committee
9/94 - Approved by Jud Conf
4/95-Sup Ct approved
12/95 -Effective

COMPLETED

[CV84] - Authorize Conference to 5/93 - Considered by committee
amend rules 4/94 - Recommend no change

COMPLETED4'

|[Recycled Paper and Double-Sided Christopher D. 11/95 -Considered by committee
| Paper] Knopf 9/20/95 DEFERRED0INDEFENiTELY.

1 , L~~~~~~~~~~~~~7
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,

land Doc #

[CR 4]-Require arresting Local Rules 10/95 - Subcommittee appointed
officer to notify pretrial Project 4/96 -Rejected by subcommittee
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

[CR 5(a)] -Time limit for DOJ 8/91; 10/92 - Subcommittee appointed
hearings involving unlawful 8/92 4/93 - Considered
flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 -Published for public comment

4/94 - Revised and forwarded to ST Committee
6/94 -Approved by Stg Comr
9/94 - Approved by Jud Conf
12/95 - Effective
COMPLETED

[CR 5(c)] - Misdemeanor Magistrate 10/94 - Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert PENDING FURTHER ACTION
entitled to preliminary B. Collings
examination. Cf CR58(b)(2)(G) 3/94

L [CR 5.1] - Extend production Michael R 10/95 -Considered

of witness statements in Levine, Asst. 4/96 - Draft presented and approved
CR26.1 to 5.1. Fed. Defender 6/96 - St Comm approved

3/95 8/96- Published for public comment
PENDING FURTHER ACTION

[CR 6] - Statistical reporting David L. Cook 10/93- Committee declined to act on the issue
of indictments AO 3/93 COMPLETED

[CR 6(e)] - Intra-Department DOJ 4/92 - Rejected motion to send to ST Committee for public comment
l of Justice use of Grand Jury 10/94 - Discussed and no action taken

materials COMPLETED

CR 6(e)(3)(C)(iv)] - DOJ 4/96 - Committee decided that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED
materials to State Officials

tCR 6(e)(3)(C)(iv)] - Barry A. 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies

Page I
Deemnber 6. 1996
Do.. No. 1276



Proposal Source, Status
___ltDate,

l ~~~~~and Doc#

[CR 10] -Arraignment of DOJ 4/92 4192 - Deferred for further action
detainees through video l 10/92 - Subcommittee appointed
teleconferencing 4/93 - Considered 37

6/93 - ST Committee approved for publication
9/93 - Published for public comment W
4/947- Action deferred, pending outcome of FJC pilot programs
10194 - Considered
PENDING FVRT"ER ACTION

[CR 10]- Guilty plea at an Judge B. 10/94 -Suggested and briefly considered
arraignment Waugh Crigler DiiYERRE1D NDEFINJTELY

10/94 fi P i

[CR 11]-Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible ti
deportation

[CR 11] - Advise defendant David Adair & 10/92 - Moti'o to! arnend withdrawn V
of impact of negotiated factual Toby Slawsky, COMPLE iW , JD

stipulation AO 4/92 , li It

[CR 11(c)] -Advise Judge 10/96-Cbnsidere draft presented
defendant of any appeal waiver Maryanne PENDING FRTWER ACTI0N
provision which may be Trump Barry
contained in plea agreement 7/96

[CR 11(d)] -Examine Judge Sidney 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETED
with an government attorney 11/94

[CR 11(e)]-Judge, other Judge Jensen 10/95 - Considered
than the judge assigned to hear 4/95 4/96 -Tabled as moot, but continued study by subcommittee on other Rule 11
case, may take part in plea [ issues
discussions DEFERRED INDEFINITELY

[CR 11(e)(4) - Binding Plea Judge George 4/96 - Considered L7

Agreement (Harris decision) P. Kazen 2/96 10/96 - Considered L
PENDING FURTHER ACTION

[CR 11(e)(1) (A)(B) and (C)] CR Rules '4/96 - To be studied by reporter F
- Sentencing Guidelines Committee 10/96 - Draft presented and considered
effect on particular plea 4/96 IPENDING FURTHER ACTION
agreements and Hyde decision ____,;_____

[CR 12]- Inconsistent with Paul Sauers 10/95 - Considered and no action taken
Constitution 8/95 i COMPLETED

[CR 12(b)]- Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - Subcommittee appointed
motion & Local Rules 4/96 - No action taken

Project COMPLETED Cll

Page 2
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Proposal Source, Status
Date,
and Doc #

[CR 12(b)] - Require defense
to give notice of intent to raise PENDING FURTHER ACTION
entrapment defense.

[CR 12(i)I - Production of 7/91 - Approved by ST Committee for publication
statements 4/92 - Considered

6/92 - Approved by ST Committee
9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 16] - Disclosure to John Rabiej 10/93- Committee took no action
defense of information relevant 8/93 COMPLETED
to sentencing

L
[CR 161- Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED

[CR 161-Prosecution to CR Rules 10/94 -Discussed and declined
inform defense of intent to Committee '94 COMPLETED
introduce extrinsic act evidence

[CR 16(a)(1)] -Disclosure of 7/91 - Approv'ed by ST Committee for publication
experts 4/92 - Considered

6/92 - Approved by ST Committee
9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 16(a)(1)(A)] - ABA 11/91 -Considered
Disclosure of statements made 4/92 - Considerd

L. by organizational defendants 6/92- i Approved by ST Committee for publication, but deferred
12/92 -`Published
4/93 - Discussed
6/93 -Approved by ST Committee
9/93 - Approved by Judicial Conference
4/94 -Approved by Supreme Court
12/94 -:Effective

L COMP1JTED '

[CR 16(a)(1)(C)] - Prof. Charles 10/92 Rejected.
Government disclosure of W. Ehrhardt 4/93 - Consid0 ed
materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion to amend

O'Brien COMPLET ED

L Page 3
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Proposal Source, Status
Date, [
and Doc #

[CR 16(a)(1)(E)] - Require Jo Ann Harris, 4/94 - Considered
defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Committee
concerning defense expert Gen., CR Div., 9/94 - Published for public comment
'testimony 'DOJ 2/94 7/95 - Approved by ST Committee

9/95 Rejected by Judicial Conference
1/96 -Discussed at ST meeting
4/96 -Reconsidered and voted to resubmit to ST Committee
6/96- ST approved
9/96 - Jud Conf approved
COMPLETED

[CR 16(a) and (b)]- William R. 2/92 - No action
Disclosure of witness names Wilson, Jr., 10/92 - Considered and decided to draft amendment
and statements before trial Esq. 2/92 4/93 - Deferred until 10/93

10/93 - Considered
4/94 - Considered ,
6)94-Approvedd for publication by ST Committee
9/94 -Published for~public comment [I F
4/95- Considered and approved
7/95 -Approyed by ST Comnmittee
9/95 -Rejected by Judicial Conferencel
COMPLdETEID NoF\,

[CR 16(d)]- Require parties Local Rules 10/94 - Deeed' ,
to confer on discovery matters Project & Mag 10/95 - ,Sii i rmmittee appointed
before filing a motion Judge Robert 4/96 Reect by subcommittee

Collings 3/94 COMPIE f tf

[CR 24(a)]-Attorney Judge William 10/94 - Collered
conducted voir dire of R. Wilson, Jr. 4/95-Cof f eredI
prospective jurors 5/94 6/95 -Ap rveby SYCo ittee for publicaion

9/95 - i~ilefor public cmet
4/96 - R~ej diimd1y advisory committee, but should be subject to continued study h

nd ion, Fee to pursue educational programs
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~~~~COM PLE 1? ED~hx 1 I~i '1 '

[ C R 2 4 ( b ) ] - R educe or R en ew e d 2 - ST [ , aft er pu b l i ca ti o n an d c o nm en t, r ej ec t ed C R C o m m i t t ee
e qu al i ze p ere m p to ry ch al le ng es s u g g es tio n s 9 d p 5u
i n an e ffo rt to r ed u c e c o ur t f ro m ju d ici ar y 4 9 amend 'I L am n

c os t s C M L I ' i 1

[CR 2 4 (c)] - A l te rn at e ju r o rs J u d g e B ru c e 1 0/ 96 aC ti l d

to b e r et ain ed in d el ib e rat i o n s M . Se ly a 8 /9 6 P E N D IN G' 'R II E R AR C T I O N

[CR 2 6 1 - Q u e s t io n in g b y Pro f . S t ep h e n 4 / 93 - Cona e d n d tabledi u n ti l 4 /9 4

ju ro r s S alt zb u rg 4 /9 4 - D is a d n o ction tak en

CO M PL1I ¶ E

[ CR 2 6 ]- E x p an d in g or al J u dg e Sto tl er 1 0/ 96 - D is c us s ed

te st im o n y 10 /96 P E N D I N G F P RT H E R A CT IO N

[C R 2 6 1 - C o u r t ad vi s e R o b er t P o tt er 4 / 95 - D is cu s s ed and n o m o t io n to am en d

d efen d an t o f rig h t to testify COMPLETED

Page 4 J
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Proposal Source, | Status
U ___j~~~~~a t eate

and Doc #
[CR 262] - Production of 7/91 - Approved by ST Committee for publication
statements for proceedings 4/92 - Considered
under CR 32(e), 32.1 (c), 46(i), 6/92 - Approved by ST Committee
and Rule 8 of § 2255 9/92 - Approved by Judicial Conference

L 4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 26.2]-Production of a Michael R. 10/95- Considered by committee
'witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - St Comm approved

f conducted under CR 5.1 3/95 8/96 Published for public comment
PENDING FURTHER ACTION

[CR26.2(f) - Definition of Crim Rules 4/95 - Considered
Statement Comm 4/95 10/95 - Considered and no action to be taken

COMPLETED

[CR 26.3] - Proceedings for a 7/91 Approved by ST Committee for publication
mistrial 4/92 Considered

6/92 -Approved by ST Committee
9/92 -Approved by Judicial Conference
4/93-Approved by Supreme Court
12/93 - Effective
COMPLETED

L [CR 29(b)]- Defer ruling on DOJ 6/91 11/91 Considered
motion for judgment of 4/92 I Forwarded to ST Committee for public comment
acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO

12/92 -Published for public comment on expedited basis
4/93-Discussed
6/93 -Approved by ST Committee
9/93 - Approved by Judicial Conference
4/94 - Approved by Supreme Court
12/94 -Effectiver __________________ COM PLETED

[CR 30] - Require parties to Local Rules 10i95 -Subcommittee appointed
submit proposed jury Project 4/96 -Rejected by subcommittee
instructions before trial COMPLETED

[CR 31]-Provide for a 5/6 Sen. Thur- 4/96 -Discussed, rulemaking should handle it
vote on a verdict mond, S.142 COMPLEEDr ~~~~~~~~~~11/95

[CR 31(d)]- Individual Judge Brooks 1 0/5 Considered

polling of jurors Smith 4/96 - Draft presented and approved
l 6/96 -t Conm approved

_l_ _,__ 8/968- Published for public comment
__________________~ _____ PENDII¶G FURTHER ACTION

Page 5
December 6, 1996
Do.-No 1276



Proposal Source, | Status V
Date,
and Doc #

[CR 321 -Amendments to Judge Hodges, 10/92- Forwarded to ST Committee for public comment'
entire rule; victims' allocution before 4/92 12/92 - Published
during sentencing 4/93 - Discussed

6/93 - Approved by ST Committee
9/93 -Approved by Judicial Conference
4/94 - Approved by Supreme Court
12/94 -Effective

COMPLETE '

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 - Considered'
.proceedings and procedures DOJ, 10/93 6/94- Approved by ST Committee for public comment

9/94r- Published for public comnment
4/95 - Revised and approved
6/95 - Stg Corniapproved
9Y95 - Jud Conf approved Li
4/96 -Sup d approved'.
12/96 - Effe~tive

I _ _.__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _I__ _,_ CO MPLETED' _ _ _

[CR 32(e)] - Delete provision DOJ 7/91 - Approved by ST Coinmittee for publication
addressing probation and 4/92 -Considered '
production of statements (later 6/92 - Apprcvved'by ST Committee
renumbered to CR32(c)(2)) 9Y/2 Apprd"Led by Judicial 'Conference

4/93 - Apprb'~ed by Supreme Court
12/93 - Efevle '

COMPLETED < j,2 E'
I~~~~~~~~~~~~~~~~~~~~ . .

[CR 32.1]- Production of I/91 - Al pr'v)dlby ST gNormnittee for publication
statements 4/92- Coxiln d'

6/92 X pp ed by ST Cpmmittee
9/92 - Aprbld y Judicial Conference
4 /9 -3 ~ Supreme Court42/93 S

[CR 32.2] - Create forfeiture John C. 10/96 - Draslented and s onsidered.
procedures Keeney, DOJ, P N T HER ACTION

3/96[

[CR 33]-Time for filing John C. 10/95-Conlsd~eed
motion for new trial on ground Keeney, DOJ 4/96 1- Drt vented and approved
of newly discovered evidence 9/95 6/96 !tg a for publication

PENDING FUR#TJER ACTION

[CR 35(b)]- Recognize Judge T. S. 10/95 -i~'lsented and considered
combined pre-sentencing and Ellis, III 7/95 4/96-Fdla lo ST Cornmittee
post-sentencing assistance 6/96 p I ST Committee for publication

S/9 -- ubisi ~,~r ubiccomment
_____________PENlDlN( IJRg[ER ACTION.

Page 6
Decmber 6, 1996

Doc. No. 1276



Proposal Source, | Status
Date,
and Doe #

[CR 35(c)] -Correction of Jensen, 1994 10/94 -Considered

sentence, timing 9th Cir. 4/95 - No action pending restylization of CR Rules
decision PENDING FURTHER ACTION

[CR 40] - Commitment to 7/91 - Approved by ST Committee for publication
another district (warrant may 4/92 - Considered
be produced by facsimile) 6/92 Approved by ST Committee

9/92 -Approved by Judicial Conference
4/93 -Approved by Supreme Court
12/93 - Effective7 _________________ COMPLETED

[CR 40] -Treat FAX copies Mag Judge 10/93 -Rejected

of documents as certified Wade COMPLETED
Hampton 2/93,

[CR 40(a)] - Technical Criminal 4/94 Considered, conforming change no publication necessary
gnamendment conforming with Rules Comm 6/94- Stg Com approved

change to CR5 4/94 9/94 - Jud Conf approved
4/95 - Sup Ct approved
12/95 - Effective
COMPLETED,

[CR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 -Considered and rejected
proceedings Collings 3/94 COMPLETED

[CR 40(d)] - Conditional Magistrate 10/92 - Forwarded to, ST Committee for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings 6/93 - Approved by ST Committee
release of probationer or 11/92 9/93 - Approved by Judicial Conference
supervised release 4/94 - Approved by Supreme Court

12/94-Effective
L . COMPLETED

[CR 41] - Search and seizure 7/91 - Approved by ST Committee for publication
warrant issued on information 4/92 - Considered

L sent by facsimile 6/92 - Approved by ST Committee
9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court

112/93 - Effective
COMPLETEDl

r [CR 41] - Warrant issued by J.C. Whitaker 10/93 - Failed for lack of a motion
L authority within the district 3/93 COMPLETiD

L Pag. 7
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Proposal Source, Status
Date, J
and Doc #

[CR 43(b)] -Arraignment of DOJ 4/92 10/92 - Subcommittee appointed
detainees by video 4/93 - Considered
teleconferencing; sentence 6/93 - Approved by ST Committee for publication
absent defendant 9/93 - Published for public comment

'4/94 - Deleted video teleconferencing provision & forwarded to ST Committee
6/94 -Stg Comm approved
1'9/94 -Jud Conf approved
4/95 Sup Ct approved
12/95 -Effective
COMPLETED

[CR 43(c)(4)] -Defendant John Keeney, 4/96 -llConsidered e ,,

need not be present to reduce DOJ 1/96 6/96 - St Comm'approv'd for publication
or change a sentence 8/96 - Published for public comment

PENDING FURTHER ACTION

[CR 46] - Production of 6/92 -Approved by ST Con =ittee
statements in release from 9/92 Approve'd by Ju dcial Conference
custody proceedings 4/93 -Approved by Supreme Court

12/93 -Lifftive,
COMPLET 1 ,

[CR 461-Release of persons Magistrate 10/94 - Defe 1nideration of amendment until rule might be amended or 'J
after arrest for violation of Judge Robert i resblted
probation or supervised release Collings 3/94 PEND F W HIR ACTION

[CR 46] - Requirements in 11/95 Stotler '4/96 - Di 6csind' aid nolaiction taken
AP 9(a) that court state reasons letter ' ,1COMpLE 1irEi l 1, l
for releasing or detaining
defendant in a CR case ,

[CR 46(i)] - Typographical Jensen 7191 -Approvedl by ST Committee for publication
error in rule in cross-citation 4/94 -Considefie'i

9/94 -No action! ltaken by Judicial Conference because Congress corrected error
COMPLETE D

[CR 47] - Require parties to Local Rules 10/95 - Subco, Settee appointed
confer or attempt to confer Project 4/96- Rejectegl4by subcommittee U
before any motion is filed COMPLETEDPr

[CR 49]- Double-sided paper Environmental 4/92 - Char nrmb ,ed EbD that matter was being considered by other
Defense Fund committees in Judicial Conference
12/91 COMPLETED

1 . 1w Ajr,

[CR 49(e)] -Delete provision Prof. David 4/94 - Considered
re filing notice of dangerous Schlueter 4/94 6194- Stg Comni approved without publication
offender status - conforming 9/94 - Jud Conf approved
amendment 4/95 - Sup Ct approved

12/95 - Effective
COMPLETED

No 1276o
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Proposal T Source, Status
Date,
and Doc #

[CR531 - Cameras in the 7/93 - Stg Comm approved
courtroom 10/93 - Published

4/94 - Considered and approved
6/94 - Stg Comm approved

L 9/94 - Jud Conf rejected
10/94 - Guidelines discussed by committee
COMPLETED

L [CR 57] - Local rules ST meeting 4/92 - Forwarded to ST Committee for public comment
technical and conforming 1/92 6/93 - Approved by ST Committee for publication
amendments & local rule 9/93 - Published for public comment
renumbering 4/94 - Forwarded to ST Committee

12/95 - Effective
COMPLETED

[CR 58]- Clarify whether Magistrate 4/95 -No action
forfeiture of collateral amounts Judge David COMPLETED

Fr to a conviction G. Lowe 1/95

[CR 59] - Authorize Judicial Report from 4/92 - Considered and sent to ST Committee
Conference to correct technical ST 6/93 - Approved by ST Committee for publicationV errors with no need for Subcommittee 10/93 - Published for public comment
Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Committee
Congressional action 6/94 - Rejected by ST Committee

COMPLETED

[Megatrials] -Address issue ABA 1/91 - Agenda
1/92 - ST Committee, no action taken

- COMPLETED

[Rule 8. Rules Governing 7/91 - Approved by ST Committee for publication
§2255] - Production of 4/92 - Considered
statements at evidentiary 6/92 -Approved by ST Committee
hearing 9/92 - Approved by Judicial Conference

4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[U.S. Attorneys admitted to DOJ 11/92 4/93 - Considered
practice in Federal courts] PENDING FURTHER ACTION

[Restyling CR Rules] 10/95 - Considered
4/96 - On hold pending consideration of restyled AP Rules published for public

comment
__________________ _________ PENDING FURTHER ACTION

L
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L STATE BAR ASSOCIATIONS'
POINTS OF CONTACT

TO THE RULES COMMITTEES

Alabama State Bar Illinois State Bar Association
FrankM. Bainbridge, Esquire Dennis Rendleman, Esquire

Alaska Bar Association Indiana State Bar Association
Monica Jenicek Esquire Thomas A. Pyrz, Esquire

State Bar of Arizona The Iowa State Bar Association
L Anthony R. Lucia, Esquire Donald Thompson, Esquire

Arkansas Bar Association Kansas Bar Association
A, J. Thomas Ray, Esquire Brian G. Grace, Esquire

r- The State Bar of California Kentucky Bar Association
L Lee Ann Huntington, Esquire Norman E. Harned, Esquire

r-f~ The Colorado Bar Association Louisiana State Bar Association
L Frances Koncilja, Esquire PatrickA. Talley, Esquire

Connecticut Bar Association Maine State Bar
Francis J. Brady, Esquire Martha C. Gaythwaite, Esquire

Delaware State Bar Association Maryland State Bar Association, Inc.
F, Gregory P. Williams, Esquire Roger W. Titus, Esquire

Bar Association of the District State Bar of Michigan
of Columbia Jon R Muth, Esquire
Thomas Earl Patton, Esquire

The District of Columbia Bar Minnesota State Bar Association
Anthony C. Epstein, Esquire Eric J. Magnuson, Esquire

The Florida Bar The Missouri Bar
Anthony S. Battaglia, Esquire Robert T. Adams, Esquire

Georgia State Bar Association State Bar of Montana
Glenn Darbyshire Lawrence F. Daly, Esquire

Hawaii State Bar Association Nebraska State Bar Association
Margery Bronster, Esquire Terrence D. O'Hare, Esquire

Idaho State Bar New Jersey State Bar Association
Diane K Minnich, Esquire Raymond A. Noble, Esquire



l

State Bar of New Mexico
Carl J. Butkus, Esquire

New York State Bar Association L
Mark H. Alcott, Esquire

The North Carolina State Bar
James M. Talley, Jr., Esquire

State Bar Association of V
North Dakota
Sandi Tabor, Esquire

Ohio State Bar Association
Eugene P. Whetzel, Esquire

Oregon State Bar
Honorable Robert E. Jones

Pennsylvania Bar Association L
H. Robert Fiebach, Esquire

Rhode Island Bar Association
Benjamin V. White, III, Esquire

South Carolina Bar
William Howell Morrison, Esquire

State Bar of Texas
Ronald F. Ederer, Esquire

Vermont Bar Association
John J. Kennelly, Esquire

Virginia State Bar V
Mary Yancey Spencer, Esquire

Washington State Bar Association t

Tim Weaver, Esquire

The West Virginia State Bar
Thomas R. Tinder, Esquire

State Bar of Wisconsin
Gary E. Sherman, Esquire

Wyoming State Bar
Richard E. Day, Esquire
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS JOHN K. RABIEJ

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 4, 1996

MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT: Legislative Activity Report

The Congress considered several bills that affect the Federal Rules of
Practice and Procedure since the committee last met in June 1996. The following
discussion describes the bills and the actions taken by-the rules committees
regarding them.

Suits in Admiralty Law

In March 1995 the Judicial Conference adopted the recommendation of the
L. rules committees to seek legislation eliminating the provision on service in the Suits

in Admiralty law that was inconsistent with Civil Rule 4. The Administrative
Office's Legislative Affairs Office contacted key Congressional offices, explained
the justification for the changes, and pressed the recommendation for nearly one

7 year.
L

Congress passed the Coast Guard Authorization Act of 1996 in Septemberr 1996. (Pub. L. No. 104-324.) Section 1105 of the Act deleted the inconsistent
service provision in Title 46 of the United States Code, which required service
forthwith on the government. The section-by-section analysis was based on our

LS letter explaining the purpose of the amendment.

Federal Courts Improvement Act of 1996

The Federal Courts Improvement Act of 1996 took effect on October 19,
1996. (Pub. L. No. 104-317.) The legislation includes separate provisions that had
been approved earlier by the Judicial Conference, including increases in filing fees

rL A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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and raising the threshold from $50,000 to $75,000 in diversity cases. A copy of the L
bill is attached for your information. (See Attachment A.)

Several provisions in the Act amended the statutory provisions governing the
jurisdiction of a magistrate judge in civil and criminal cases, which directly affected
the rules implementing them. The Advisory Committees on Civil and Criminal K
Rules have recommended conforming amendments to their respective rules, which
are discussed in their respective committee reports.

CJ

Immediately before the August Congressional recess, proposed amendments
to Civil Rule 26(c) on protective orders and Civil Rule 23 on class actions were to
be considered by the Senate Judiciary Committee as part of the Courts
Improvement bill. Senator Herb Kohl was considering attaching proposed 1
amendments to Rule 26(c) to the Courts Improvement bill, which he had earlier
introduced as a separate bill. The amendments would require a court finding in
each instance before issuing a protective order. The amendments to Rule 23 would
have established procedures for state attorneys general to comment on every class
action settlement.

A letter was sent from Judge Stotler to the Senate Judiciary Committee
urging the members not to attach either amendment to the bill. (See Attachment B.)
Neither amendment was included in the enacted legislation.

Child Pornography Prevention Act of 1995

In September 1996, Judge Stotler wrote to Senator Orrin G. Hatch, chair of F
the Senate Judiciary Committee, urging him and his committee colleagues to
prevent the amendment of Criminal Rule 32 in the Child Pornography Prevention
Act of 1995. (See Attachment C.) The amendment would have required a judge
who is sentencing a defendant for an offense - which was subject to enhanced
penalties for a later conviction of the same offense - to notify a defendant both K.
verbally and in writing of the enhanced penalties for a later conviction of the same
offense.

The Child Pornography Prevention Act ultimately was passed as part of an
omnibus 1996 general government appropriations law. But the proposed F
amendment to Rule 32 was not included in it.
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Victims of Crime Constitutional Amendment

Senate Joint Resolution 65 would amend the United States Constitution to
entitle victims of crimes of violence to, among other things, notification of and an
opportunity to appear and testify or submit statements at public proceedings relating
to the crime. The Judicial Conference's Committee on Criminal Law, assisted by
the Committee on Federal/State Jurisdiction, has been tasked with the primary

C responsibility to recommend a response from the judiciary to Congress on it. TheL former chair of that committee wrote to members of the Congressional Judiciary
committees advising them of serious concerns and problems with the proposed
constitutional amendment. The Advisory Committee considered the Congressional
resolution and concurred with the concerns expressed earlier by the Criminal Law
Committee chair.

The full Criminal Law Committee meets on December 9-10, 1996. At its
l~. meeting, it is expected to recommend adoption of a formal judiciary position on the

Congressional resolution. A copy of the committee's recommendation will be
circulated to the Standing Rules Committee as soon as possible.

Effective Date of Evidence Rules 413-415

Under a proposal from the Department of Justice, new Evidence Rules 413-
r 415 specifically would apply to an offense committed any time before the July 10,

1995 effective date. The proposal was included as part of the enacted general
Appropriations Law and was submitted to Congress the night before the vote was
taken on the legislation. The amendment addresses a contrary Tenth Circuit Court
of Appeals' decision, which ruled the coverage inapplicable to an offense
committed well before July 10, 1996.

John K. Rabiej

Attachments

L
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ATTACHMENT A

L LEONIDAS RALPH MECHAM AD ISTRATIVE OFFICE OF TfE
Director

UN~ITED STATES COURTS
L CLARENCE A. LEE, IR

Associate Director WASHINGTON, D.C. 20544

L October 22, 1996

L
MEMORANDUM TO: Chief Justice of the, United States

Associate Justices of the Supreme Court
Judges, United States Courts
Circuit Executives
District Court Executives
Clerks, United States Courts

LI Chief Probation Officers
Chief Pretrial Services Officers

L SUBJECT: The Federal Courts Improvement Act of 1996 (INFORMATION),

L The President signed S. 1887, the "Federal Courts Improvement Act of 1996," into law on
October 19, 1996. The Act contains thirty-one provisions proposed to Congress by the Judicial
Conference of the United States. In addition, section 206, concerning removal, was requested by
the Department of Justice, and section 610, concerning venue for territorial courts,' was added by
the House. The Act's provisions address administrative, financial, jurisdictional, arid personnel
needs of the Judicial Branch. It affects judges, clerks of court, probation and pretrial servicesLI officers, court reporters, and court interpreters, among other court officials.

In reaching agreement on a courts improvement bill acceptable to both the House andLI Senate, however, Congress deleted several sections from the proposed bill transmitted to
Congress by the judiciary. Of particular note, the provision to repeal section 140 of a 1982

L congressional resolution, which requires affirmative congressional action before judges can
receive a COLA, is not included in S. 1887. The Senate Judiciary Committee had a pproved ther section 140 repealer. The Administrative Office was working toward Senate passage and a House
vote on the provision when an extraordinary series of "holds," beginning on Septeriber 13, 1996,
by a number of Senators regrettably made that impossible.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Attached is a copy of the text of the new law and a brief synopsis of its provisions. Also U
included in the synopsis are references to three Judicial'Conference proposals processed by
Congress separate from S. 1887: Pub. L No. 104-175, which amends 28 U.S.C. § 46(c), Pub. L.
No. 104-34, which amends 28 U.S.C. § 1391(a)(3); and Pub. L. No. 104-220, which amends
28 U.S.C. § 1392(a). For your convenience, the synopsis is organized by the type of judge,
official or activity affected by the change in law. Further communication on particular sections of
the Act from Administrative Office program offices to those affected by these changes in the law
will be forthcoming. If you need additional information, please contact Mike Blommer, Assistant
Director, Office of Legislative Affairs, at 202-273-1120. [

Leoni Ralph Mecham

Attachments
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(C) APPLICABILITY -The amendments made by this sectionapply to cases pending on the date of the enactment of this Act
and to cases commenced on or after such date.

Speaker of the House of Representatives.

17 Vice President of the United States andL President of the Senate.

r



S. 1887

0ne tundred fourth longress m

of the
United 5tates of America K

AT THE SECOND SESSION n
Begun and held at the City of Washiugton on Wednesday,

the third day of January, onie dousand uite huanred arn tinety-six i

Sln Sict LI
To make improvements in the operation and administration of the Federal courts,

and for other purposes.
Be it enaced by t~he Senate and House of Represnaites ofLthe United States of Ami n Congress assembled,

SECTION L SHORTITLE; TABLE OF CONTENT.
(a) SHORT 1T.-This Act may be cited as the "Federal Courts LIImprovement Act of 1996".
(b) TABLE OF CONTENTS.-The table of contents of this Actis as follows: 7

Sec. L Short title; table of contents. L '
TITLE I-CRIMINAL LAW AND CRIMINAL JUSTICE AMENDMENTSSec. 10L New authority for probation and pretrial services ofM=cer&s

TITLE H-JUDICIAL PROCESS IMPROVEMENTS
Sem 201L Duties of maistratejudge on emergency assignment.Sec. 202. Consent to trial in certain criminal actions.Sec. 203. Registration of udgments for enforcement in other districtsSec. 204. Vacancy in clerk position; absence -of clerk.Sec. 205.
Sec. 206. Removal ,of cases against the United States and Federal officers or agen-
Sec. 207. Appeal route in civil cases decided by magistrate judges with consent.Sec 208. Reports by judicial councils relating to misconduct and disability order.m I

TITLE II--JUDICIARY PERSONNEL ADMINISTRATION, BENEFITS, AND
PROTECTIONS

Sec. 30L Seniorjudge certification. KSee. 302. Refund of contribution for deceased deferred annuitant under the JudicialSurvivors Annuities System.Sec. 303. Bankruptcyjudges reappointment procedure.Sec. 304. Technical correction related to commencement date of temporary judge-ships.
Sec. 305. Full-time status of court reporters.Sec. 306. Court interpreters.
Sec. 307. Technical amendment related to commencement date of temporary bank-ruptcy judgeships.
Sec 308. Contribution rate for senior judges under the judicial survivors' annuitiessystem.Sec. 309. Prohibition against awards of costs, including attorney's fees, and injunc-tive relief against a judicial officer.

TITLE IV-JUDICIAL FINANCIAL ADMINISTRATION
Sec. 401 Increase in civil action filing fee.Sec. 402. Interpreter performance examination fees.Sec. 403. Judicial panel on multidistrict litigation.Sec. 404. Disposition of fees.

TITLE V-FEIYERAL COURTS STUDY COMMTTrEE RECOMMENDATIONS
Sec. 501. Qualification of Chief Judge of Court of International Trade.
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TrILE VI-MISCELLANEOUS
Sec. 601. Participation in judicial governance activities by district, senior, and mnag-Sc60.istrate judges.
Sec. 602. The Director and Deputy Director of the administrative office as officers

of the United States.
Sec. 603. Removal of action from State court
Sec. 604. Federal judicial center employee retirement prOvisions.

__ Sec. 605. Abolition of the special cort Regional Rail Reorganization Act of 1973.Sec. 606. Place of holding court in the District Court of UtaK .
Sec. 607. Exception of residency requirement for district udges appointed to theA,,, Southern District and Eastern District of New Yorlk
Sec. 608. Extension of civil justice expense and delay reduction reports on dem-onstration and pilot programs.
Sec. 609. Place of holding court in the Southern District of New York.
Sec. 610. Venue for territorial courts.

TITLE I-CRIMINAL LAW AND CRIMINAL
JUSTICE AMENDMENTS

SEC. 1OL NEW AUTHORITY FOR PRORATION AND PRETRIAL SERVICES I I
OFFICERS.

(a) PROBATION OFrICERS.-Section 3603 of title 18, United
States Code, is amended- I .

(1) by striking out "and" at the end of paragraph (8XB);
(2) by redesignating paragraph (9) as paragraph (10); and
(3) by inserting after paragraph (8) the following new para-

graph:
"(9) if. approved by the district court, be authorized to

carry firearms under such rules and regulations as the Director
of the Admiiinistrative Office of the United States Courts may
prescribe; and".
(b) PRETRIAL SERVICES OFFICERS.-Section 3154 of title 18,

United States Code, is amended-,
(1) by redesignating paragraph (13) as` paragraph (14);

and
(2) by inserting after paragraph (12) 'the following new

paragraph:
"(13) If approved byl the 'district court, be authorized to

carry firearms under such rules and regulations as the Director
of.the Administrative Office of the United States Courts nay
prescribe.".

TITLE II-JUDICIAL PROCESS
IMPROVEMENTS

SEC. 20L DUTiES OF MAGISTRATE JUDGE ON EMERGENCY ASSIGN-
MENT.

The first sentence of section 636(f0 of title 28, United StatesCode, is amended by striking out '(a) or (b)" and inserting in
L lieu thereof '(a), (b), or (c)'.

SEC. 202. CONSENT TO TRIAL IN CERTAIN CRIMINAL ACTIONS.

(a) AMENDMENTS TO TTrLE 18..-(1) Section 3401(b) of title
18, United States Code, is amended-

(A) in the first sentence by inserting ", other than a petty
offense that is a class B misdemeanor charging a motor vehicle
offense, a 'class C misdemeanor, or an infraction," after "mis-
demeanor";

L
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7,i(B) in the second sentence- by inserting BJudget after "mag-istrate" each place it appears;
(C) by striking out the third sentence and inserting inlieu thereof the following: "The magistrate judge may not pro-ceed to try the case unless the defendant, after such expla-nation, expressly consents to be tried, before the magistratejudge and expressly and specifically, waives trial, judgment,and sentencing by a district judge. Any such consent and waivershall be made in writing or orally on the record."; and(D) by strking out 'Judge of the district court" each placeit appears and mringilieu thereof "district judge.' LI(2) Section 3 401(g) of title 18, United States Code, is amendedby striking out the first Isentence and inserting in lieu thereofthe following: "wthe magistrate judge may, in a petty offense case iinvolving a juvenile, that is a class.B misdemeanor chargig amotor vehicle offense, 'a class C misdemeanor,,,, or an infraction,exercise all powersgranted to' the district court under chapter403 of this tit~le The magistrate judge may, in any other class,B orC id anor, case involving a juvenile in which consetto tral bforea magstrae juge as been filed under subsection Ii!1(b), exrcs teto the district court under chapter403 ofti i1e" ',

(b) AMi NDMENT1 i TL 2 8 .-eSdction 636() of title 28,

and~~~9; the end of, h
'(3!ig+, in

LJ

that is a class B misdemeanor tor ehicle Aa class C I isdemenr ra nrcin n"(5) the power to enter, a sentence fobr a, class A- m :Iis-demeanor, or a class iB' oI C misdemneanor not covered byparagraph (4), in a case in which, the pa have csent e
I I Vfishv osneiSEC. 203. REGISTRATIoN F G4I EeMrNOT~IHERDIEIxs~l r lr

(a) IN GEN1A9.Setion 1963 of title 28, United States Code,is amnended
(1) by amending the sectidn headiin to read as'flows:

§1963. Registration of judgments for enforcement in otherdistricts"; V(2) in the first sentence-.
(A) by striking out "district court" and inserting inlieu thereof Icourt of appeals, district court, bankruptcy Licourt,"; and '(B) by striking out "such judgment" and inserting inlieu thereof 'the judgment", and

(3) by adding at the end thereof the following new undesig-nated paragraph:
"The procedure prescribed under this section is in additionto other procedures provided by'law for the enforcement of judg-ments.".

L
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(b) TECHNICAL AND CONFORMING AMENDMENT.-The table ofsections for chapter 125 of title 28, United States Code, relatingto section 1963 is amended to read as follows:

"1963. Registration ofjudgments for enforcement in other districts,".
Fr SEC. 204 VACANCY IN CLERK POSITION; ABSENCE OF CLERK.

(a) IN GENERAL-Section 954 of title 28, United States Code,is amended to read as follows:
"§ 954. Vacancy in clerk position; absence of clerk

"When the office of clerk is vacant, the deputy clerks shallperform the duties of the clerk in the name of the last personwho held that office. When the clerk is incapacitated, absent, or
otherwise unavailable to perform official duties, the deputy clerksshall perform the duties of the clerk in the name of the clerk.The court may designate a deputy clerk to act temporarily asclerk of the court in his or her own name.".(b) TECHNICAL AND CONFORMNG AMENIMENT.-The table ofIsections for chapter 57 of title 28, United States Code, relatingL to section 954 is amended to read as follows:
"954. Vacancy in clerk position; absence of clerk.-.
SEC. 205. DIVERSIYJURDICTIOM

L (a) IN GENERA -&Section 1332 of title 28, United States Code,
is amended- 2

(1) in subsection (a) by striking out $50,000" and insertingL in lieu thereof "$75,000"; and(2) in Subsection (b) by striking-out "$50,000" and insertingin lieu thereof "$75,000".
(b) EFFECTIVE DATE.-The amendment made by this sectionshall take effect 90 days after the date of enactment of this Act.U - 4 SEC. 206 REMOVAL OF CASES AGAINST THE UNrIED STATES AND

FEDERAL OFFICERS OR AGENCIES.
(a) IN GEWA.-Section ,442 of title 28, United States Code,L is amended- th n 14 oft

(1) in the sectiotihea4ing by inserting For agencies" afteraofficers"; andr (2) in subsection (a)-
(A) in the matter preceding paragraot" "pros;an aarph (1) by strikingout persons"; a "d(B) in par p (1) by striking out "Any officer offl the United States or any agency thereof, or person actingunder him, for any at iunder color of such office" andinserting in lieu thereof 'The United StAtes or any agencythere or any offiOcerl (or any person acting under thatofficer) of the l United States or of any agency thereofL sue&di 0acnlofficialor individual capacity for any act underColor Lisch oifice".!

(b) TECH aC, AND C RG AMENDMENT.-The table ofsections for chapter 8 of ttle 28, United States Code, is amendedby amending th item tng to tion 1442 to read as follows:
'1442 Federal oficers and agencs sed or prosecuted.".

SEC. 207. APPEAL CASES DECIDED BY MAGISTRATEJT3IEGS WITHCN~T
Section 636 of title 28, United States Code, is amended-

, , U
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(1) in subsection (c)-
(A) in paragraph (3) by striking out "In this cir-cumstance, the" and inserting in lieu thereof 'The";(B) by striking out Paragraphs (4) and (5); and(C) by redesignating paragraphs (6) and (7) as para-graphs (4) and (5); and

(2) in subsection (d) by striking out , and for the takingand hearing of appeals to the" district couarts,". t t
SEC. 208. REPORTS iBY JUDICIAL 'COUNCIJS RLT IrG TO MIS-CONDiUCT AND DSBLOIWERS

Section 332 of title 28, United -States Code, is ameded byadding at the end thereof the following newsubsection:6,,"(g) No later than January31 of each yeari, each Judicial councilshall submit a report to the Administrative Office of t1h UnitedStates Courts on the number a nature of orders exered underthis section during the preceding caljudicial miscont or edryathtela4te to . ' '

TITLE M-4JUICLARY PERSONNEL[p 
LIMNISTREATION, BENElEI, PRO-

SEC. 3OL SENIOR JUDGE CERTIICATION. I
(a) RETROAC&IVE CREDIT FOR RE SUT1ON F SIGNICATWoRKao~| 0.ion- 371(0(3) of title 28, United States Code, isamended by striking out "his thereafter ineligible to receive sucha certification." and inserting in lieu thereof "may thereafter receive iea certfcification for that year by satisfing the requirsements: ofIsubparagraph (A), (B) (C, , or (D) of paragraph (1) of this subsilon Jin a subsequent yearl and attributing a sufficient part ofie~ workperformed in such subsequent year to the earlier year so thatthe work so attributed, ~when added to the work performed t Isuch earlier year, satisfies the requirements for certificationforthat year. However, aLJuiceor judge may not receive credit forthe same work for purfioses of certification for more than 1 year." [(b) AGGREGATION 'RF CERTAIN WOR FOR PARTIL YE I .-Section 371(fXi) of title 28i, United States Code, is amende byadding at the end of siparagraph (D) the following .".n atvy yearin which a justice or judge perforns work described unde thissubparagraph for less h9an the full year, one-half of such 'orI

may b e a~ggre ated with work described under subparag ((B), o (C) f thisparagaph4ifor the purpose of the js~e~judge satisfying the reqrm of such subparagraph '
SEC 302. REFUD OF CNIBTON FOR DE DEREANN~rrAN'r UNDER THE JUDICIAL SURVIVORS' ANItUDCAD

Section 376(o)(1) of title 28, United States Code, is amendedby striking out r while receiving 'retirement salary'," and insertingin lieu thereof "while receiving retirement salary, or after figan election aid otherwise complying with the conditions uder 7subsection (b)(2) of this section,7.

L
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SEC. 303. BANKRUPTCY JUDGES REAPPOINTMNT PROCEDURE.
Section 120 of the Bankruptcy Amendments and Federal Judge-ship Act of 1984 (Public Law 98-353; 98 Stat. 344), is amended-(1) in subsection (a) by adding at the end thereof thefollowing new paragraph
"(3) When filling vacancies, the court of appeals may considerreappointing incumbent bankruptcy judges under procedures pre-scribed by regulations issued by the Judicial. Conference of theUnited States.; and

(2) in subsection (b) by adding at the end thereof thefollowing 'All incumbent nominees seeking reappointmentthereafter may be considered for such a reappointment, pursu-ant to a majority vote of the judges of the appointing courtof appeals, under procedures authorized under subsection(a)(3)..
SEC. 304. TECHNICAL CORRECTION RELATED TO COMMENCEMENT

DATE OF TEMPORARY JUDGESHIPS
Section 2 03(c) of the Judicial Improvements Act of 1990 (PublicLaw 101-650; 104 Stat. 5101; 28 U.S.C. 133 note) is amendedby adding at the end thereof the following: "For districts namedin this subsection for which multiple judgeships are created bythis Act, the last of those judgeships filled shall be the judgeshipcreated under this subsections.

SEC 305. FULL-TIME STATUS OF COURT REPORTERS.
Section 753(e) of title 28, United States Code, is amendedby inserting after the first sentence the following 'For the purposesof subchapter HI of chapter 83 of title 5 and chapter 84 of suchtitle, a reporter shall be considered a fill-time employee duringany pay period for which a reporter receives a salary at the annualsalary rate fixed for a full-time reporter under the preceding sen-tence.".

SEC. S06 COURT INTERPRETERS.
Section 1827 of title 28, United States Code, is amended by

adding at the end thereof the following new subsection:
TQ) Notwithstanding any other provision of this section or sec-tion 1828, the presiding judicial officer may appoixt a cerfedor otherwise qualified sign language interpreter to provide servicesto a party, witness, or other participant in a judicial proceeding,whether or not the proceeding is instituted by the United States,if the presiding judicial officer determines, on such officer's ownmotion or on the motion of a party or other participant in theproceeding, that such individual suffers from a hearing impairment.The presiding Judcial officer shall, subject to the availability ofa ropriatealdfds, approve the compensation and expenses pay-able to sign language interpreters appointed under this sectionin accordance with the schedule of fees prescribed by the Directorunder subsection (bU3) of this section.".

SEC. 307. TECHNICAL AMENDMENT RELATED TO COMMENCENt
DATE Or TEMPORAY BANKRUPTCY JUDGESHIPS.

Section 3(b) of the Bankruptcy Judgeship Act of 1992 (PublicLaw 102636; 106' Stat. 1965; 28 U.S.C. 152 note) is amended inthe first sentce by striking out "date of the enactment of thisAct" and inse'ting in lieu thereof "appointment date of the judgenamed to fill ,he temporary judgeship position".

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I I
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SEC. 308. CONTRIBUTION RATE FOR SEMOR JUDGES UNDER THE

JUDICIAL SURVIVORS' ANNUIIES SYSTEM.
Section 376(b)(1) of title 28, United States Code, is amendedto read as follows:
"(bXl) Every judicial official who files a written notificationof his or her intention to come within the purview of this section,in accordance with paragraph (1) of subsection (a) of this section,shall be deemed thereby to consent and agree to having deducted 7and withheld from his or her salary a sum equal to 2.2 percentof that salary' and a sum equal to 3.5 percent of his or her retire-ment salary. The deduction from any retirement salary-

'(A) of a justice or judge of the United States retiredfrom regular active service under section 371(b) or section i"372(a) of this title,
"B) of a judge of the United States Court of Federal

Claims retired under section 178 of this, title, or d X"(C) of a judicial official on recall under section 155(b), ,37;(c)(4), 375, or 636(h) of this title,
shall be an amount equal to 2.2 percent of retirement salary.".
SEC. 509. PROHITrON AGAINS WBS OF COSTS, INCLUDING

ATFORNEY'S FEES, AND INUNCTI RELIE AGAINST A
JUDCIA OFFEICE:R.

(a) NON3; ILITY FOR CosTs-Notwithstanding any otheriprovision of law, no judicial officer shall be held liable for any
costs, includ a#nes e, in any action brought against such :officer for an att or omission takei in such officer's judicial capacity,unless such Was cle in exc of such officers Juris Cction(b) RCEIG NVINDCTONO IVLRGHTS.-SeCtion
722(b) of the1 bses Sttttes (42 U.S.C. 1988(b)) is amended 'by inserting bfehperiod at Phe end thereof 6 , except thatin ayato bpitagnSt a juiilofcrfra act oz4 mision.l

take in u~i~offier' ju~cialcapaitysuc officer shl not bhel liberraycss nldn tonysfees,unesucL
action was c~ry~ xeso uhofcrsuidcin.KI~

(c) CvL FO ERVINOF, RifT.W-Seto
Of the isU. 1 ) is aziend binse
before tV efIe ith .in an cin~uh a~xtaj `ui~a officer for anac

take in u~r~i~er j~iicia capcit,'injunctive rle hl d~
rele wasasv ilated[

(a) FILING FE ~ES~Scion ,119t4(a) of title 23 1iteiStates Code, is aedd tikig xt 1$ 120" and insedigi
lieu thereof"$150"

(b) DISPOSITION O IEAEretnI931 IOf titler 28~ rWited
States Code, is Amende-ot"6"adnsrm

(2) in subsectio &b)69"i a j F



(A) by striking out "$120" and inserting in lieu thereofL *"$150"; and
(B) by striking out "$60" and inserting in lieu thereof

"$90".
CC) EFFECTIVE DATE.-This section shall take effect 60 daysafter the date of the enactment of this Act.

SEC. 402. INTERPRETER PERFORMANCE EXAMINATION FEES.
7 (a) IN GENERAL.-Section 1827(g) of title 28, United States
i Code, is amended by redesignating paragraph (5) as paragraph(6) and inserting after paragaph (4) the following new paragraph

"(5) If the Director of the Administrative Office of the Unitedn States Courts finds it necessary to develop and administer criterion-L referenced performance examinations for purposes of certification,or other examinations for the selection of otherwise qualified inter-preters, the Director may prescribe for each examination a uniformr fee for applicants to take such examination. In determining theL rate of the fee for each examination, the Director shall considerthe fees charged by other organizations for examntions that aresimilar in scope or nature. Notwithstanding section 3302(b) of title31, the Director is authorized to provide in any contract or agree-ment for the development or administration of examinations andthe collection of fees that the contractor may retain all or a portionof the fees in payment for the services. Notwithstanding paragraph(6) of this subsection, all fees collected after the effective dateof this paragraph and not retained by a contractor shall be depositedin the fund established under section 1931 of this title and shallremain available until expended.".
7 (b) PAYMENT FOR CONTRACTUAL SERVICES.-NotwithstandingI sections 3302(b), 1341, and 1517 of title 31, United States Code,the Director of the Administrative Office of the United States Courtsmay include in any contract for the development or administrationof examinations for interpreters (including such a contract enteredinto before the date of the enactment of this Act) a provisionwhich permits the contractor to collect and, retain fees in payment

for contractual services in accordance with section 18 27(g(5) oftitle 28, United States Code.
SEC. 403. JUDICIAL PANEL ON MULTIDISRICT LIGATION.

(a) IN GENERAL.-(1) Chapter 123 of title 28, United StatesCode, is amended by adding after section 1931 the following newsection:

"§ 1932. Judicial Panel on Multidistrict Litigation
r "The Judicial Conference of the United States shall prescribefrom time to time the fees and costs to be charged and collectedby the Judicial Panel on Multidistrict Litigation.".

(2) The table of sections for chapter 123 of title 28, UnitedStates Code, is amended by adding after the item relating to section1931 the following:
'1932. Judicial Panel on Multidistrict Litigationm..

(b) RELATED FEES FOR ACCESS To INFORMATION.-Section 303(a)K of the Judiciary Appropriations Act, 1992 (Public Law 102-140;105 Stat. 810; 28 U.S.C. 1913 note) is amended in the first sentence
by striking odt "1926, and 1930" and inserting in lieu thereof"1926, 1930, and 1932".



S. 1887-9

SEC. 404. DISPOSITION OF FEES.
(a) DISPOSITION OF ATTORNEY ADMISSION FEES-For each feecollected for admission of an attorney to practice, as prescribedby the Judicial Conference of the United States pursuant to section1914 of title 28, United States Code, $30 of that portion of thefee exceeding $20 shall be deposited into the special fund of theTreasury established under section 1931 of title 28, United StatesCode. Any portion exceeding $5 of the fee for a duplicate certificateof admission or certificate of good standing, as prescribed by theJudicial Conference of the United States pursuant to section 1914of title 28, United States Code, shall be deposited into the special 7fund of the Teasur established under section 1931 of tite 28,, 1United States Code. y e tl 'a

(b) DiSPOSTION OF BANmRUPTCY COMPLAINT ML=NG EES.-For each fee collected for filing an adversary complaint in a bank- 7ruptcy proceeding, as established in Item 6 'of the Bankruptcy LF iCourt Miscelaneous Fee Schedule prescribed by the Judicial Con- Loference of the~ United States pursuaint to section 1930(b) of title lF F~28, United States Code, the ortion of the fee. exceeding $120 Jshall be deposited into the special fund of the ~ Treasur-y established
under dsection.31 of title 28, United States Code. FXc) EECTI¢VE DATE.-This section shall take effect 60 days
after ie date of the enactment of this Act.

TIT14E V FEDERA ICOURTS STUDY 'i Il
COMMITTEE ;RECOMENDATIONS ![illi'l

SEC. 50L QUALIFICATIi OF CHIEF jUDGE OF cou OFj INTE'

(a) INr GENERAT~--'Chdpter Xl[ c6f! tite 1 2,Unted lStatesCoe,
is amended by adding' [t the ed th thio" n newF

§ 258. Chief judges precedence of
`(aXl) The chief d ofi n thte C ourt of I[ eshall be the e courgular

senior in commission of tl:oe jde wo F1F FF[pa "(A) are 64 years of aor undec
"(B) have se'rved F iF F wcourt; and FIF e who i, n Oreiis C Judgeu ath"ho h ave not served previously as chief judge. c"(2XA),J~n any case ini 'Which 'nogjudge of Ithe court meets thequalifications u.nder peragrah() he yugs judge in regular, Iactive service who isl 65 y e rs ofagoroe who has served'

as a judge, f the cJur fo I ear ,or" I~r Fsa1 act as the chief,
judge.

"(B) In any case'under iisubpargi h() i hc hr isnojudge of the court in rglar~ Elies~vc h assre
as a juidge of the court foi 1 y eaormetejdef thecurt in regular active service Whoisenr[incm sioadwho has not served previously, as Ichief 3geshl acta the
chiefjuidge. [IFFT,1 [FIFFrFFF

"(3)(A) ExcIept as ioi ed une''paIrth CF~h hejudge serving ,under"[11i'pi ph 1 hal v F~ratrm of 7,years and shail serv~FF~er '1cpir~tion of s~ac~erm' until anatheri~ljudge is eligible under paarpx1i osrvI~scifjde

IL
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SEC. 605. ABOLITION OF THE SPECIAL COURT, REGIONAL RAIL
t REORGANIZATION ACT OF 197&

(a) ABOLITION OF THE SPECIAL COURT.-Section 209 of the
Regional Rail Reorganization Act of 1973 (45 U.S.C. 719) is amended,
in subsection (b)-

(1) by inserting "(1)" before "Within 30 days after"; and(2) by adding at the end thereof the following new para-
graph:
m(2) The special court referred to in paragraph (1) of this sub-

section is abolished effective 90 days after the date of enactment
of the Federal Courts Improvement Act of 1996. On such effective
date, all jurisdiction and other functions of the special court shall
be assumed by the United States District Court for the District
of Columbia. With respect to any proceedings that arise or continueL after the date on which the special court is abolished, the referencesin the following provisions to the speal court established under
this subsection shall be deemed to refer to the United States District
Court for the District of Columbia:

"(A) Subsections (c), (e)(1), (eX2), (f) and (g) of this -section.
;(B) Sections 202 (dX3), (g), 207 CaXI), (bXI), (bX2),

208(d)(2), 301 (e)(2), (g), (kX3), kX15), 303 (aXM , (aX2), (b)(1),-
(bX6XA), (c)(1), (c)(2), (cK3), (c)(4), (c)5), 304 (aX1)(B), (i)(3),
305 (c), (d)(1), (d)(2), (d)(3), (d)(4), jfdX5), (d)(8), (e), (f)(1),
(f)(2)(B), (fX2)(D), (f)(2)XE), (f(3), 306 (a), (b), (cX4), and 601 nMS(b), (c) of this Act (45 U.S.C. 712 (d)(3), (g), 717 (aXI),
ibXl), (bX2), 718(d)(2), 741 (e)(2), (g), (k)(3), CkX15), 743 (aXl),

L (a)(2), (b)(1), CbX6)(A), (c)(1), (cX2) (c)(3), (c)(4), (cX5), 744
(aXl)(B3), CI)(3), 745 (c), (d)(1), (dX2), (d)(3), (dX4), (dX5), (d)(8),
(e), (f)(1), (fX2)CB), (f)(2XD), (f(2)(E), (f(3), 746 (a), (b), (c)(4),
791 (bX3), (c)). I

(CC) Sections 1152(a) and 1167(b) of the Northeast Rail
Service Act of 1981(45 U.S.C. 1105(a), 1115(a)).

"(D) Sections 4023 (2)(AXiii), (2)(B), (2XC), (3X)C), (3XE),
(4)(A) and 4025(b) of the Conrail Privatization Act (45 U.S.C.

X, 1323 (2)(A)iii), (2)(B), (2)(C), (3)(C), (3)XE), (4XA),. 1324(b)).
"CE) Section 24907(b) of title 49, United States Code.
F(F) Any other Federal law (other than this subsection

and section 605'of the Federal Courts Improvement Act of
1996), Executive order, rule, regulation, delegation of authority,
or document of or relating to the special court as previously
established under paragraph (1) of this subsection.".
(b) APPELLATE REvIEW.-4(1) Section 209(e) of the Regional Rail

Reorganization Act of 1973 (45 U.S.C. 719) is amended by striking
out the paragraph following paragraph (2) and inserting in lieu
thereof the following:

"(3) An order or judgment of the United States District Court
for the District of Columbia in any action referred to in this section
shall be reviewable in accordance with sections 1291, 1292, and
1294 of title 28, United States Code.".

(2) Section 303 of the Regional Rail Reorganization Act of
L 1973 (45 U.S.C. 743) is amended by striking out subsection (d)

and inserting in lieu thereof the following:
"Cd) AP " .- An order or judgment entered by the United

States District Court for the District of Columbia pursuant toF
L subsection Cc) of this section -or section 306 shall be reviewable

in accordance ivitlz sections 1291, 1292, and 1294 of title 28, United
States Code.".
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(3) Section 1152 of the Northeast Rail Service Act of 1981(45 U.S.C. 1105) is amended by striking out subsection (b) andinserting in lieu thereof the following!
"(b) APPEAL.-An order or judgment of the United States Dis-trict Court for the District of Columbia in any action referredto in this section shall be reviewable in accordance with sections1291, 1292, and 1294 of title 28, United States Code.".
(C) TECHNICAL AND CONFORMING AMENDMEN I'rS..-) Section 209of the Regional Rail Reorganization Act of 1973 (45 U.S.C. 719) Dis further amended-

(A) in subsection (g) by inseirting ,'or'CouCt of Appeals -for the District of Colutbia Circuiit after 'Supreme Court"; rand p !a' IN '. '
(3) by srknotsbeto i)

1,4~~~~~~~~~~~~~6

(2) Section 305(dX4) of the gonal Rof 1973 (45 U.S.C. A45d)) I~s aended bt szidg~t" ugof the Utiited''States districtcutwt epc Qsc rceigF~F Liand such powers shaM Izild hs f.f
(3) Section 1135CaX8)of the NrhatRi,~ ~ vc Act of I19181 (45 U.S,.C.'1104(8))is amiddto reds olos"(8), 'Specia court' mneais the Judicial pae salshed I'der

I~~~~~~~~~~~ | 4

section 209(b)(i) of the"'Regional Aga Re )ai~~t[f 1973[K~(45 U.S.0. 719(b)() or, wi respectt n rcerhd h rsor continue aI~'ther ihpanel 'is[ abolish2ed'pruatt scin 0()()Lof such Act, theUited Sttes, DistrictCutfg 'e ~~rc~p

(4) Sectioz ii115 ofj !the~ 0orthe i lt d

(45 U.S.C. 1105) is "f~ifhe~r amended ~by ~kxgotsbet~[
Cd). Cd) ~,[ F

mnent of this Act,,Iycsenigi bihdl[under section 209(b)ofthReora oU1973 (45 U.SlC.~1C) hl e[a~ge~o ~ dlttsDistrict Co'urt oth ititfOoocehad originally benfie ~ta 01. ~ nrnn.[r~ae
by subsection C)~ hs~cin~hl 1 o py~~yiil~re FLor judgment enee y6eseilcw~ ~hc~~k F[I()a peito foI tM~ bf~the date on w icth spca nJtialih 

FL
(2)

not expire~b~.dr tl~tdatLL 1dI~11 ~ F k~[ [~I
(e) EFFCIIDi ~h~aId~F~l~~ ~[ 1F(b) and Uc of hsS~iFsal 2 ak ie R~ ~~led~

Cd).sal L
SEC. 606. PLACE OF HOLDING COUAIJR N TEISRCI

Ca) NqpTHERN D aIiT.7-Seqtion 51)frilStates Code, is am en~by" ~In`rtin Sl l'~g
"Ogden". V S ~ ,S ci ntt~ ¾, ~ ~ ae
Code, is ameiddbFnietg ,Pooadr Gogeafr
'Salt Lake City".
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SEC. 607. EXCEPTION OF RESIDENCY REQUIRElwENT FOR DISTRICTJUDGES APPOINTED TO THE SOUTHERIp DISTRICT ANDEASTERN DISTRICT OF NEW YORKR

Section 134(b) of title 28, United States Code, is amended-(1) by inserting "the Southern District of New York, andthe EaserDstacnoEastern District of New York," after "the District of Colum-
(2) by inserting at the end the following: "Each districtjudge of the Southern District of New York and the EasternDistrict of New York may reside within 20 miles of the districtto which he or she is appointed.".

SEC. 608 EXTENSION OF CIVIL JUSTICE EXPENSE AND DELAY REDUC-TION REPORTS ON DEMONSTRATION AND PILOT PRO-L GRAMS.
(a) DEMONSTRATION PROGRAM.-Section 104(d) of the Civil Jus-tice Reform Act of 1990 (28 U.S.C. 471 note) is amended by strikingout "December 31, 1996," and inserting in lieu thereof "June 30,1997,".
(b) PILOT PROGRAM.-Section 105(c)(1) of the Civil JusticeReform Act of 1990 (28 U.S.C. 471 note) is amended by strikingout "December 31, 1996," and inserting in lieu thereof June 30,1997,".

SC 609. PLACE OF HOLDING COURT IN THE SOUTHERN DISTRICTOF NEW YOR.
The last sentence of section 112(b) of title 28, United Statesgo Code, is amended to read as follows:"Court for the Southern District shall be held at New York,White Plains, and in the Middletown-Wallkill area of OrangeCounty or such nearby location as may be deemed appro.priate.".

L SEC. 610. VENUE FOR TRTOxRIAL COURTS.
(a) CHANGE OF VENUE.-Section 1404(d) of title 28, United7 States Code, is amended to read as follows:"(d) As used in this section, the term 'district court' includesthe District Court of Guam, the District Court for the NorthernMariana Islands, and the District Court of the Virgin Islands,and the term 'district' includes the territorial jurisdiction of eachsuch court.".

(b) CURE OR WAIER OF DEFECTs.-Section 1406(c) of title28, United States Code, is amended to read as follows:"(c) As used in this section, the term 'district court' includesthe District Court of Guam, the District Court for the NorthernMariana Islands, and the District Court of the Virgin Islands,and the term 'district' includes the territorial jurisdiction of eachsuch court.".

L
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ATTACHMENT B

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES

L SECRETARY PAUL MANNES

BANKRUPTCY RULES

July 22, 1996 PATRICK E. HIGGINBOTHAM
L CIVIL RULES

D. LOWELL JENSEN

Honorable Joseph R. Biden, Jr. CRIMINAL RULES

Ranking Minority Member RALPH K. WINTER, JR.

Committee on the Judiciary EVIDENCE RULES

United States Senate
L Room 147, Dirksen Senate Office Building

Washington, D.C. 20510

L Dear Senator Biden:

I write on behalf of the Judicial Conference's Standing Committee on Rules of
Practice and Procedure to express our concerns regarding proposed legislation affecting
Civil Rules 23 and 26(c) - which may be considered during the mark-up of the Federal

Courts Improvement Act of 1996 (S. 1887) - and to advise you of the ongoing work by
the Judicial Conference's Advisory Committee on Civil Rules on proposed amendments
to the same two rules.

I urge you and your colleagues on the Committee on the Judiciary to allow the
L rulemaking process to proceed as envisioned under the Rules Enabling Act and delay

consideration of the "Sunshine in Litigation Act of 1996" and the "Protecting Classr Action Plaintiffs Act of 1996" amendments to the legislation.

Civil Rule 23- Class Actions

The Advisory Committee on Civil Rules commenced an intensive study of
proposed changes to Civil Rule 23 dealing with class actions in 1991. It began with a
review of a draft rule proposed in 1986 by the American Bar Association that would have
substantially amended the rule. The advisory committee decided to obtain more data on
the issues and requested the Federal Judicial Center to study all class actions terminated
in a two-year period in four metropolitan districts.

Meanwhile, the advisory committee continued to study the rule. It invited
experienced class action practitioners to meet with the advisory committee, held a

r conference at the University of Pennsylvania Law School, attended a symposium at
L Southern Methodist University Law School, and participated in a symposium at the New



Honorable Joseph R. Biden, Jr.
Page 2

York University Law School. In addition, many lawyers and representatives of bar

groups attended and spoke at the Fall 1995 and Spring 1996 advisory committee

meetings.

The advisory committee shared the concerns over the fairness of class action i,
settlement agreements underlying the "Protecting Class Action Plaintiffs Act of 1996." It

hasnow completed its comprehensive review of class actions and recommended proposed L
amendments to Civil Rule 23. Among other changes, the proposed amendments would E t

require a court to hold a hearing when approving a settlement of a class action. The

proposed change would provide parties and objectors to the settlement an opportunity to

present their views on its fairness.

At its June 1996 meeting, the Standing Committee approved the advisory V
committee's request to publish for public comment the preliminary draft of proposed

amendments to Rule 23. It will be published in late August or early September for a six-

month period. Public hearings will also be scheduled. The public airing of the proposed

amendments to Rule 23 will provide all interested persons and organizations an

opportunity to express their views as contemplated under the Rules Enabling Act.

Civil Rule 26(c) - Protective Orders

The Advisory Committee on Civil Rules also shared the concerns over abuses

involving protective orders underlying the "Sunshine in Litigation Act" and has actively

considered proposed amendments to Civil Rule 26(c) since 1992. Indeed, proposed L

amendments to Rule 26(c) were published for public comment in 1993 and 1995.

Earlier versions of the "Sunshine in Litigation Act" prompted the advisory

committee to study Rule 26(c). It sought to inform itself whether the problems suggested C

by these bills exist, and to bring the strengths of the Rules Enabling Act process to bear

on the problems that might be found. It also asked the Federal Judicial Center to

undertake a study of protective order practice to shed light on the frequency of protective K
orders, the kinds of litigation in which protective orders are entered, the frequency of

stipulated protective orders, and the kinds of information protected. It considered lengthy r
law review articles and the recommendations of the Federal Courts Study Committee.
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These studies all suggest that there is no need to make it more difficult to issue

discovery protective orders. The studies generally showed:

* that there is no evidence that protective orders in fact create any significant
L. problems in concealing information about public hazards or in impeding efficient

sharing of discovery information;

* that much information can be gathered from parties and nonparties during

discovery that no one would have a right to learn outside the needs of a particular
lawsuit;

. that discovery would become more burdensome and costly if the parties can not

Lw Jreasonably rely on protective orders; and

* that administration of a rule creating broader rights of public access would impose
great burdens on the court system.

'The advisory committee also kept in mind the wide variety of interests that are
involved with protective orders. It is common to focus on the often legitimate needs to

protect trade-secret and other confidential commercial information. But protective orders
often protect intensely personal privacy interests. The Federal Judicial Center study, for

example, found that most frequent use of protective orders occurs in civil rights and

employment discrimination litigation. The privacy interests protected often are those of

nonparties, who have had no voice in the decision whether to institute litigation and little

or no interest in the outcome.

An added concern has been that discovery has been designed from the very

beginning to function without need of judicial supervision. Courts are not equipped to

supervise the details of discovery. Voluntary exchanges of information remain

indispensable. It would be counterproductive to attempt to add hurdles that impede the

efficient entry of protective orders.

F' The advisory committee found little reason to believe that protective orders
L prevent desirable sharing of information in related litigation or defeat public access to

information about unsafe products. Federal courts are sensitive to these issues and

L respond to them effectively. Perhaps more important, the advisory committee concluded
that there is a better way to ensure that all courts follow the best and common present

practice. Rule 26(c) can expressly provide for modification or dissolution of protective

L, orders, including provision for modification or dissolution on motion by a nonparty.
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Li
Proposed amendments to Rule 26(c) were published for public comment in 1993.

Substantial comments were made. The draft was revised in light of those comments and S

was published in 1995 for a second round of comment. Extensive comments were

received.

The advisory committee reviewed all the comments and ,the testimony at the public

hearings on proposed Rule 26(c). Comments supporting the proposal generally agreed n
that it would clarify and confirm the general and better current practice. Comments

opposing the proposal expressed concern about explicit recognition of the widespread use

of stipulated protective orders and also continued to advocate a broad public "right to 7
know." Many of tOe opposing comments suggested that it would be better to leave Rule

26(c) unchanged.! h

Protective order practice is tied directly to the general scope and nature of

discovery. At the suggestion of the American College of Trial Lawyers, the advisory

committee has undertaken to study the general scope of discovery. After three decades of

nearly continuous study and revision, discovery continues to raise procedural problems.

Although discovery seems to work well in most cases, in a significant number of cases it

continues to impose great, even extraordinary, burdens~and expenses. If indeed the

general scope of discovery is to be changed in Some way, parallel changes in Rule 26(c)

may well be appropriate. , [ ,

The advisory committee will begin consideration of the scope of discovery at its

October 1996 meeting. Long experience with efforts to cabin discovery shows that the

task will be a long one. Important information may be provided by experience with local ,

plans implementing the Civil Justice Reform Act, but understanding that experience will L
itself take some time:. Further study of Rule 26(c) will become part of this process.

It is frustrating that responsible procedural reform takes so much time. If there is a L

problem with protective orders that impede access to information that affects the public

health or safety, however, the problem is not widespread. Some careful students of the L
subject have examined the commonly cited illustrations and have concluded that
information sufficient to protect public health and safety has always been available from

other sources. It is important to approach whatever problem therem may be with care, lest

discovery be made even more complex, and costly. Attempts to increase access to

discovery information may indeed backfire, as parties become less and less willing to

exchange information without prolonged discovery litigation. L

' ' ' C~~~~~~
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CONCLUSIONS

For these reasons, I urge you not to attach the "Sunshine in Litigation Act of 1996"
and the "Protecting Class Action Plaintiffs Act of 1996" amendments to the Federal
Courts Improvements Act. I look forward to continuing this important dialogue with you
and your colleagues on the Committee on the Judiciary. Please let me know if I can be of
assistance. Thank you for your consideration.

Sincerely yours,

L.~~ ~ /

Alicemarie H. Stotler
United States District Judge

cc: Committee on the Judiciary,
United States Senate
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L. )September 19, 1996 EVIDENCE RULES

Li Honorable Orrin G. Hatch
,,, Chairman, Committee on the Judiciary
It United States Senate

224 Dirksen Senate Office Building
Washington D.C. 20510

Dear Chairman Hatch:

I write on behalf of the Judicial Conference's Standing Committee on Rules of Practice
and Procedure to express our concerns regarding the proposed amendment to the Child
Pornography Prevention Act of 1995 (S. 1237) that would amend Rule 32 (c)(3) of the Federal
Rules of Criminal Procedure. The proposed amendment, which was introduced by Senator
Howell Heflin, is intended to require a judge who is sentencing a defendant for an offense -

F which is subject to enhanced penalties for a later conviction of the same offense - to notify a
defendant both verbally and in writing of the enhanced penalties for a later conviction of the
same offense.

I urge you and your colleagues on the Committee on the Judiciary to prevent the
amendment of Criminial Rule 32 by this legislation.

L Inconsistent with the Rules Enabling Act

The proposed amendment of Criminal Rule 32 is inconsistent with the Rules Enabling
Act, 28 U.S.C. §§ 2071-77. Under the Act, proposed amendments to the federal rules are

7 presented to Congress for approval only after being subjected to extensive and comprehensive
A, scrutiny by the public, bar, and bench. The rulemaking process is laborious and time-consuming,

but the painstaking process ensures a high level of draftsmanship that frequently obviates future
Irl- satellite litigation over unforeseen contingencies or unclear provisions. It also ensures that all
i,", persons who may be affected by a rule change have had an opportunity to express their views on

it, including the public. Direct amendment of the federal rules circumvents this careful process7 established by Congress.
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Substantive Problems with the Pending Legislation

Although the rules committees have not had an opportunity to review carefully the

proposed legislation, several problems and concerns are readily apparent.

First, the stated purpose of the proposed legislation is to warn a defendant who is being

sentenced for an offense that bears an enhanced penalty for a subsequent conviction of the same

offense of those severe penalties. But the language of the proposal is broader, and it could be

read to require a judge to warn a defendant convicted of child pornography of enhanced penalties

for a future conviction of a non child pornographic offense - because under the Sentencing

Guidelines sentencing must take into account previous convictions that may result in a harsher

sentence. It can also be read to apply to sentencing of virtually all defendants who are convicted

again of the same offense, including non child pornographic offenses, because under the

Sentencing Guidelines sentencing for a second conviction can include a more severe penalty for

repeat offenders. At a minimum, the proposal should be changed to specify which specific

offenses and enhanced penalties require the special notification.

Second, the addition of this procedural notification right will create opportunities for a

defendant to allege error on appeal, generating wasteful satellite litigation. The range and extent

of enhanced penalties can substantially vary depending on a host of factors under the Sentencing

Guidelines. Advising a defendant accurately and fully of all possible enhanced penalties for a

subsequent conviction is fraught with potential mischief. Scarce judicial resources will be spent

on divining the precise potential sentencing consequences that must be told to a defendant.

Third, there is no principled reason to prevent the expansion of this procedural right to all

convictions, requiring judges to advise all defendants of other sentencing consequences.

Fourth, requiring written, in addition to oral, notification imposes an unnecessary burden

on the court. Other more consequential rights of the defendant are routinely disposed of verbally

on the record. The requirement for a written notification should be eliminated.

Conclusion

For these reasons, I urge you and your colleagues not to approve the amendment to Rule

32(c)(3) of the Federal Rules of Criminal Procedure as contained in the amendment to S. 1237.

Please let me know if I can be of assistance. Thank you for your consideration.

Sincerely,

Alicemarie H. Stotler
United States District Judge
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Information

FEDERAL JUDICIAL CENTER REPORT

This is an update of Federal Judicial Center projects and activities related to interests
of the Standing Rules Committee.

I. Publications, Manuals, and Videos

1. Resource Guide for Managing Prisoner Civil Rights Litigation. This new
publication by the Center was released in October and has been distributed to all
federal judges as well as pro se law clerks. It offers suggestions on how courts can
manage prisoner civil rights cases and includes commentary on how they might
adapt procedures to the requirements of the Prison Litigation Reform Act which was
enacted in April 1996.

2. Benchbook for U.S. District Court Judges. A new edition of the Benchbook will be
published in November having been updated and revised pursuant to the
recommendations of the Center's Benchbook Committee. It incorporates several
suggestions received through the Criminal Law Committee. Information from the
Center's ongoing study of procedures for handling capital case litigation will be used
to update the Benchbook section on death penalty cases.

3. Guideline sentencing publications. The Center continues to publish the newsletter
Guideline Sentencing Update at least monthly and in December will publish a new
edition of Guideline Sentencing: An Outline of Appellate Case Law on Selected
Issues. Judges and probation and pretrial services offices receive both publications.

4. Manual on Recurring Problems in Criminal Trials. A fourth edition of this manual,
originally prepared by the late Judge Donald S. Voorhees (W.D. Wash.) was
published in September.

5. Chambers to Chambers on death penalty cases. In September the Center published
a Chambers to Chambers paper on management of the trial and penalty phases of a
death penalty case. This was the third in a series of Chambers to Chambers on legal
and practical issues unique to federal death penalty cases. The first paper was on
appointment of counsel and jury selection; the second addressed compensation of
counsel, investigators, and expert witnesses. These articles are based largely on the
experiences of several judges who have tried federal death penalty cases and
specifically address judges' needs for information about how to manage such cases.
The Center distributes Chambers to Chambers to all federal judges.

6. Media programs on capital cases. The videotape of a panel presentation on capital
case litigation by Judges Milton Shadur, Avem' Cohn, and Henry Morgan at the
Center's Workshop for Judges of the Fourth Circuit and an audiotape of a program at
the Workshop for Judges of the Tenth Circuit by Judge Reena Raggi and counsel
who have handled death penalty cases are now part of the clearinghouse of capital
case materials that the Center is compiling from judges who have tried death penalty
cases and is making available to judges seeking assistance on death penalty matters.
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7. Habeas & Prison Litigation Case Law Update. In June the Center began publication
of a newsletter to inform judges and other judicial branch personnel of selected
federal court decisions interpreting the 1996 federal legislation on habeas petitions r
and prison litigation. Four issues of the Habeas & Prison Litigation Case Law
Update have been published as of November 1.

8. General information video on probation and pretrial services. A video to provide L
general information about the probation and pretrial services systems, increase court
employees' knowledge of the duties and responsibilities of probation and pretrial
services officers, and for officers to use in presentations to citizens' groups and
others is targeted for completion in November.

9. District judge orientation videos. During the next six months the Center will
produce new versions of several programs in its video orientation series for district
judges. Judge Alicemarie Stotler will tape a program on Criminal Trial Procedure;
Judge Ann Williams will speak on The Final Pretrial Conference and the Civil
Trial; and Judge Rya Zobel will be the speaker on Case Management and Civil
Pretrial Procedure. C

10. Security awareness in the federal courts. In August the Center completed a video
on workplace security for federal court employees, which it produced at the request L
of the Committee on Security, Space, and Facilities. The Center has assisted the
Committee in distributing copies of the video to courts and to the U.S. Marshals
Service for use in training programs on court security.

II. Education and Training Seminars and Workshops

These seminars and workshops involving matters of interest to the Committee are a
small portion of the Center's total educational offerings. In the last fiscal year, the fl
Center's Judicial Education Division offered 65 seminars and workshops for LJ
judges, reaching over 2,400 participants. In September, the Center presented a
satellite videoseminar on new developments in federal habeas corpus law, reaching
nearly 1700 participants (a mix of judges, staff attorneys, law clerks, and federal K
defender attorneys) at 70 viewing sites. Also in FY1996, the Court Education
Division provided or sponsored 1,412 educational programs that reached 27,855
federal judges and court staff. The Center developed or sponsored 458 programs that
were developed specifically for probation and pretrial services personnel; 10,572
officers and staff attended those programs.

1. Seminar on Juror Utilization and Management. Teams consisting of judges,
clerksjury administrators and other staff from five district courts attended an April
29-May 1 jury program. A seminar session on notorious trials, long trials and the use
of prescreening questionnaires included discussions on general vs. individual voir F7
dire, anonymous juries, and sequestration.

2. Capital Case Management Workshop. An August 5-7 workshop for appellate
court staff will include sessions on emergency circuit processes, coordination of
capital case procedures with state and U.S. district courts, the role of the Supreme
Court, and case-management techniques. m

3. Circuit Workshops~i During 1996, workshops have been held for judges of the
First, Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh
Circuits. Among the topics addressed at the workshops were sentencing, federal Cl
death penalty cases, federal capital habeas cases, and handling trials better and Li
making juries more effective.
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4. Videoseminar on New Developments in Federal Habeas Corpus Law. On
September 12, 1996, the Center, in cooperation with the American Legal Institute-

L. American Bar Association presented a satellite program on New Developments in
the Federal Law of Habeas Corpus to nearly 1,700 participants at 70 sites across the
country. This was the Center's first production from its studio in the Thurgood
Marshall Federal Judiciary Building. The benefits to providing information via
satellite broadcast are considerable: the Center was able to reach a much larger

Fat audience than we could bring to a travel-based program; we were able to include
judicial law clerks, who typically are not invited to travel-based programs; and we
were able to provide this program at an average cost of $50 per participant. We have
also been able to provide copies of the videotape and program materials in response
to another 500 requests, which further broadens the impact and reach of the program.

5. Trial Skills for Judges. In May and October of 1996, the Center held two sessions
on trials skills training for new federal district judges. The sessions involved the
judge presiding at a mock criminal trial, where live advocates and witnesses tried
parts of a hypothetical case. The judge had to make evidentiary rulings and control
courtroom behavior. The mock trials were videotaped in a triple-'split screen format
and an experienced federal judge critiqued the new judge's performance and
reviewed the videotape with him or her. This type of training will continue to be
made available to other new district judges.

A, 6. Federal Criminal Law and Procedure Seminar. First offered in December 1992,
this seminar is designed to discuss current criminal procedure and law in a
participatory format. Topics include habeas corpus; money laundering; managing theF high profile, multi-defehdant criminal trial; criminal forfeiture; special problems in
conspiracy cases; and issues of uncharged misconduct at trial and sentencing,
including 404(b) and relevant conduct. The seminar is offered to 25 judges and wasr held most'recently in August in Portland, Oregon.

7. Conference on the Adjudication of Child Sexual Abuse Cases Occurring in
Indian Country. This program was conducted for judges of the Tribal Court-
Department of Justice'Partnership Projects and federal judges from Arizona and New
Mexico in September in Denver. The conference was the first 'of its kind for the
Center and provided an opportunity for the judges to learn about each other's judicial
systems as well as address the problems which arise in these difficult cases in which

L both federal and tribal courts have jurisdiction.

8. Sentencing Institute. The institute is slated, to be conducted at Fort Worth, Texas
during January 6-8, 1997. The agenda will focus on national sentencing policy issues
and will afford a number of district court judges, U.S. Attorneys, Federal Defenders,
and chief probation officers selected by their courts in cooperation with the members
of the Criminal Law Committee the opportunity to talk directly with members and
staff of the Sentencing Commission and each other about important areas of concern

,, with the sentencing guidelines. A half day program will be conducted at FMC-Fort
Worth and FMC-Carswejl, If this institute proves successful, additional institutes,

L sjiubject to available funding, may be planned with the approval and guidance of the
Criminal Law Committee.

9. Effective Practices Guides. These guides were introduced by the Center in 1995.
They do two things: provide a training tool and assist probation and pretrial services
officers in sharing valuable information and experiences.`Practices on each topic
were submitted by probation and pretrial services personnel in response to national
surveys. They were selected by a cross-section of system participants at Center

l
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symposia. Criteria for selection included: practicality, cost-effectiveness, reliance on
current resources, -and nationwide applicability. Our next guide, Effective Practices:
Case Management for Supervisors, will be released in early 1997. It features more C
than 100 practices for supervising officers who monitor defendants and offenders. L

10. Leadership Program. Applications are currently being accepted for participation 77
in the fourth class of the, Leadership Development Programs for Probation and Pretrial {i
Services Officers at the CL 28 Level (formerlnyJSP 12) and above and who serve as
supervisors or have hadl prior supervisory experience. The three-year, multiphase
program enhances leadership knowledge and skills., Although participatiortdin the
Center',s leadershlp ,developm ment programs is neither a prerequisite for nor a
guarantee to promotion,¢participants report that having, completed the program has
been beneficial whe'n, they have sought positions with enhanced nanagements K
responsibility.

I 1. Seminars and Workshops for Probation and Pretrial Services Officers. In
addition to avariety, of in-district training programs that are designed, for probation
and pretrial personnel, the Center conducts wveek-long orientations for new officers, L
,and special focus and Systems Impact Seminars for experienced officers. Eight
orientations are tentatively scheduled for FY97. Our last report to the Committee Sk
described the Center's Systems Impact Seminarswherein participants are taught a L,
process to identify and analyze district-specific problems and to develop action plans
to outline potential solutions and implement change. A review of participants' 7
follow-up reports from the first five seminars revealed that the action plans they Li
developed atj ,the programs have already affected the daily operations of numerous
probation and pretrial services offices. Several action plans resulted in cost savings;
othe6rs have led to innovative programs and cooperative efforts between-federal and
stateagencies. Three Systems Impact Serninars are scheduledin, FY97,

12. Special Needs Offenders Series. In March 1997, the Center will, introduce a new
series of training guides that are designed to help officers to better understand and K
manage the offenders in theircaseload. Each guide in the series will describe a
specific offender population's behavioral profiles, and risk faorslandlwill suggest Cl
effective supervision strategies. The first guidewll address gangs andlother i
disruptvle grups. A., second guide will be availab lelater in ie year.

Il. Research Projects F , i

These research and evaluation projects involving matters of interest to the 7
Committee are a small portion of the Center's research and planning program. In the LJ
last fiscal year, the Research Division of the Center completed 23 research projects
and continued work on 71 others. In- addition research staff responded to more than C
166 informal requests for research, assistance from courts, Judicial Conference Li
committees, and others. l

1. Support to Court Administration and Case Management Committee. The Center 7
continued its isupport to the Court Administration and Case Management Committee, L
the district courts, and their Civil Justice Reform Act (CJRA) advisory groups. Much
of our attention has been directed at analyzing data from the Congressionally-
mandated'study of the five demonstration programs established by the CJRA. The L
Center's r~epoton the experiences of the CJRA demonstration districts was
presented to the Committee in December. ,
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2. Support to Civil Rules Committee. Over the years, the Center has produced a
number of major studies of the discovery process in federal civil litigation. In late
1996, the Committee on Civil Rules asked the Center to assist in its upcoming
comprehensive review of discovery practices. In response, we have begun to design
a multi-faceted effort aimed at providing the Committee with a wide-range of
information and data on contemporary discovery practices in the federal courts.

3. Support to Bankruptcy Committee. The Center continues to devote a considerable
segment of its work to projects in support of the Conference's Committee on the
Administration of the Bankruptcy System. In addition, during the past year the
Center has increased its support to the Advisory Committee on Bankruptcy Rules.
We are nearing the mid-point in our study of the congressionally-mandated three
year pilot to examine the costs and benefits of waiving filing fees in chapter 7 cases
for individual debtors who are unable to pay fees in installations. Much of our recent
work on this project has involved program monitoring and data collection in the six
pilot districts.

4. Study of Procedures for Handling Death Penalty Cases. Researchers have
collected materials from federal judges who have handled death penalty cases and
interviewed federal judges who have presided over death penalty cases and attorneys
involved in these cases. The information collected was used in the revision of the
Benchbook chapter on death penalty procedures. The study will also produce a
longer report (slated for completion in 1997) describing in more detail the case
management procedures used by judges in death penalty cases, and their
observations about how these cases differ from more routine criminal actions.

5. Risk Prediction Study. At its December 1996 meeting, the Criminal Law
Committee approved a new risk of recidivism instrument for utilization by federal
probation officers as a caseload classification tool. The new instrument was
developed by the Center to replace the RPS 80 which was produced by the Center
nearly two decades ago.

6. Sentencing Survey. The results of the Center's survey of federal district and
appellate judges and chief probation officers regarding the sentencing guidelines
were presented to the Criminal Law Committee at its December meeting. The survey
was undertaken with significant cooperation from both the Sentencing Commission
and the Administrative Office.

7. Sentencing Appeals Study. At the June meeting of the Criminal Law Committee,
the Judicial Center was asked to study several issues related to the appellate review
of guideline sentences. The Center has begun designing this research as part of its
larger ongoing study of various appellate court issues. As a first step, the Center has
been examining available data sources, including information maintained by both the
Administrative Office and the Sentencing Commission.
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TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of PracticeV and Procedure

FROM: Hon. D. Lowell Jensen, Chair
7 Advisory Committee on Federal Rules of Criminal
L) Procedure

SUBJECT Report of Advisory Committee on Rules of Criminal Procedure

DATE: December 4, 1996

L INTRODUCTION.

At its meeting on October 7th and 8th, 1996, the Advisory Committee on the
Rules of Criminal Procedure considered proposed or pending amendments to several
Rules of Criminal Procedure. This report addresses those proposals. The minutes of that
meeting and proposed amendments to Rule 58 are attached.

HI. ACTION ITEMS

V A. Action on Proposed Changes to Rule 58

After the Committee met in October, the President signed the Federal Courts
Improvement Act of 1996 (S. 1887). Section 202 amended 18 U.S.C. § 3401(b) and (g)
and 28 U.S.C. § 636(a); those amendments eliminated the requirement that a defendant
consent to a trial before a magistrate judge in those cases where the defendant is chargedV with a petty offense which is either a class B misdemeanor charging a motor vehicle
offense, a class C misdemeanor, or an infraction. That same section also amended
§3401(b) by allowing the defendant to consent to a trial by a magistrate judge in all other
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misdemeanor cases either orally on the record or in writing. Those statutory changes will
require conforming amendments to Rule 58, Procedure for Misdemeanors and Other Petty
Offenses.

On the recommendation of Hon. Phillip M. Pro (Chair of the Committee on the
Administration of the Magistrate Judges System) and with the assistance of Mr. Rabiej
(who drafted suggested conforming language) the Criminal Rules Committee was polled
and agreed that the changes should be forwarded to the Standing Committee for action at
its January 1997 meeting. The Style Committee has reviewed the draft and has made its flil
suggested changes.

Under the rule-making procedures, "The Standing Committee may eliminate the Li

public notice and comment requirement if, in the case of a technical or conforming
amendment, it determines that notice and comment are not appropriate or necessary."
The Committee views the proposed amendments as "conforming" changes resulting from
the changes in the underlying statutory provisions and believes that public comment is not
necessary. If the changes are forwarded without public comment, and assuming they are
approved by the Supreme Court, they would go into effect on December 1, 1997. If the
normal procedure of publication and comment is followed, they would not go into effect
until December 1, 1998.

A draft of the proposed changes to Rule 58, the Committee Note, and a copy of 7
Section 202 of the Federal Courts Improvement Act of 1996, are attached.

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 58, without publication, andforward them to the Judicial L
Conference for approval.

K
m. INFORMATION ITEMS

1. Proposed Amendments to the Rules of Criminal Procedure K
Considered by the Advisory Committee

At its October 1996 meeting the Advisory Committee considered proposed L
changes to: Rule 11 concerning the impact of the Sentencing Guidelines on plea
bargaining and plea procedures, and the ability of a defendant to withdraw a plea of guilty;
Rule 24(c) (alternate jurors); Rule 25(b)(disability of judge); Rule 26 (taking of rlI

testimony); and Rule 32.2 (forfeiture procedures); Rule 40(a)(appearance before a
magistrate judge). The Committee decided to consider draft amendments to Rules 11, 26,
and 32.2 at its April 1997 meeting in Washington, D.C. L
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2. Position on Victims' Rights Amendment

The Committee discussed the pending congressional proposal concerning a
victim's rights amendment. As a result of that discussion, the Committee authorized the
Chairman to inform the Standing Committee that it believes that such an amendment
would have an adverse impact on the operation of the Rules of Criminal Procedure.

3. Consideration of Proposed Amendments to Rule 103, Fed. R. Evid.

At the request of the Advisory Committee on the Rules of Evidence, the
Committee discussed the proposed amendment(s) to Federal Rule of Evidence 103
regarding whether counsel must renew an evidentiary objection at trial to preserve error.
Following discussion, the consensus of the Committee was that the issue should be left to
caselaw development.

Attachments

Proposed Amendments to Rule 58
Excerpt from Federal Courts Improvement Act of 1996.
Minutes of Committee Meeting, Oct. 1996
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Rule 58. Procedure for Misdemeanors and Other Petty Offenses

(a) SCOPE. C

(1) In General. This rule governs the procedure and practice for the conduct of
proceedings involving misdemeanors and other petty offenses, and for appeals to district
judges of the di'trict sourts in such cases tried by United States magistrate judges.

(b) PRETRIAL PROCEDURES. L

(2) Initial Appearance. At the defendant's initial appearance on a misdemeanor or K
other petty offense charge, the court shall inform the defendant of:

L

(C) unless the charge is a petty ffense for which appointment of cutnsef is not
equn ed, the right to request the assig ent appointment of counsel if the

defendant is unable to obtain counsel, unless the charge is a pettey offense
for which an appointment of counsel is not required;

(E) the right to trial, judgment, and sentencing before a district judge -of the
district court, unless:

(i) the charge is a Class B misdemeanor motor-vehicle offense, a K
Class C misdemeanor, or an infraction; or

CiD) the defendant consents to trial, judgment, and sentencing before a
magistrate judge;

(F) unless the chae is a petty offense, the right to trial by jury before either a
United States magistrate judge or a district judge of the district court. unless
the charge is a petty offense; and EJ

(G) if the defendant is held in custody and charged with a misdemeanor opthe r
t h an a petty offense, the right to a preliminary examination in accordance
with 18 U.S.C. § 3060, and the general circumstances under which the
defendant may secure pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty offense.



(3) Consent and Arraignment.

(A) TRIAL BEFORE A UNITED STATES MAGISTRATE JUDGE. If t e lu Signs
a vvrittel consent to be tried before the mlagi tJuuSs -w~rl%.J fficaffsy
-wa~ivrs trafu, beore aU judgeofh istirct court the loll s ra,;ff~viso

ta4 k the defiLmdat's plea. A magistrate judge shall take the defendant's
plea in a Class B misdemeanor charging a motor vehic e ffense, a Class C
misdemeanor, or an infraction. In every other misdeme aor case, a
magistrate judge may take the plea only if the defendant consents either in
writing or orally on the record to be tried before the magistrate judge and
specifically waives trial before a district judge. 1 The defendant may plead
not guilty, guilty, or with the consent of the magistrate judge, nolo
contendere.

(B) FAILURE TO CONSENT. If the defendant loes not consent trial before thle
magistrate juadge, In a misdemeanor case - other than a Class B
misdemeanor charging a motor-vehicle offense, a Class C misdemeanor, or
an infraction,- the defencaLt iaIl be '-,red magistrate judge shall order
the defendant to appear before a district judge of the distrit court for
further proceedings on notice, unless the defendant consents to trial before
the magistrate judge.

(g) APPEAL.

(1) Decision, Order, Judgment or Sentence by a District Judge. An appeal from a
decision, order, judgment or conviction or sentence by a district judge of tLe distrift comr
shall be taken in accordance with the Federal Rules of Appellate Procedure.

(2) Decision, Order, Judgment or Sentence by a United States Magistrate Judge.

(A) INTERLOCUTORY APPEAL. A decision or order by a magistrate judge which,
if made by a district judge of the district somu, could be appealed by the
government or defendant under any provision of law, shall be subject to an
appeal to a district judge of the district co provided such appeal is taken
within 10 days of the entry of the decision or order. An appeal shall be
taken by filing with the clerk of court a statement specifying the decision or
order from which an appeal is taken and by serving a copy of the statement
upon the adverse party, personally or by mail, and by filing a copy with the
magistrate judge.



(B) APPEAL FROM CONVICTION OR SENTENCE. An appeal from a judgment of F
conviction or sentence by a magistrate judge to a district judge of-the
district court shall be taken within 10 days after entry of the judgment. An
appeal shall'be taken by filing with the clerk of court a statement specifying
the judgment fromwhich an appeal is taken, and by serving a copy of the
statement upon the United States Attorney, personally or by mail, and by
filing a copy with the magistrate judge.,

24 h , : F~~~~~~~~~~~~N [ . 'I

SCOPl OF APPEAkdL. [Th~defendant shall 'ntbeentitled to A trial de novo by a
, ___ luwL tif!Judge~lloif t~elll~dishielisot. Thqiscole o f alehall be the same as
an appeal m a judgment of a distict coirt to a ,cou1t' of peals. V
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Ln COMMITTEE NOTE

The Federal Courts'Improvement Act of 1996, Sec. 202, amended 18 U.S.C. §
3401(b) and 28 U.S.C. 636(a) to remove the requirement that a defendant must consent to
a trial before a magistrate judge in a petty offense that is a class B misdemeanor charging a
motor vehicle offense, a class C misdemeanor, or an infraction. Section 202 also changed
18 U.S.C. § 340 1(b) to provide that in all other misdemeanor cases, the defendant may
consent to trial either orally on the record or in writing. The amendments to Rule 58(b)(2)
and'(3) conform the rule to'the new statutory language and include minor stylistic
changes.
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and sentencing by a distrietjudge. Any such consent and waiver
shall be made in writing or orally on the record.?; and
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it appear and inserting in lieu thereof(districtjudge'.
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(2) in the frst sentence-
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lieu there " Ou f appels, district court, bankruptcy
court,"; and

(BD b strii*g out such judgmtent and inserting in
lieu thereof 'theidgen; and
(3) by adding at the end thereof the following new endesig- 7

natedparagrapE- h L
'Me procedure prescribed inder tis section is in additio

to other proceduI provided by law for the enforcement of judg-
mnents",
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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 7-8, 1996
Gleneden, Oregon

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Gleneden, Oregon on October 7th and 8th, 1996. These minutes reflect the actions taken
at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, October 7, 1996. The following persons were present for all or a part of the
Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Edward E. Carnes
Hon. Sam A. Crow
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler
Prof. Kate Stith
Mr. Darryl W. Jackson, Esq.
Mr. Robert C. Josefsberg, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon William R. Wilson, Jr., a member of the
Standing Committee on Rules of Practice and Procedure and a liaison to the Committee;
Professor Daniel R Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe
and Mr. John Rabiej from the Administrative Office of the United States Courts; Mr. Jim
Eaglin from the Federal Judicial Center, and Ms. Mary Harkenrider from the Department
of Justice.
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The attendees were welcomed by the chair, Judge Jensen, who recognized a new
member to the Committee, Judge Edward E. Carnes. Judge Jensen recognized the L3
contributions of Judge Crow, whose term on the Committee had expired.

II. APPROVAL OF MINUTES OF APRIL 1996 MEETING

Following minor changes to the minutes of the October 1995 meeting, Judge 2
Marovich moved that they be approved. Following a second by Judge Davis, the motion L
carried by a unanimous vote.

IlL RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
FURTHER ACTION BY THE COMMITTEE

The Reporter informed the Committee that the Standing Committee, at its June
1996 meeting in Washington, D.C., had approved a number of proposed amendments for
publication and public comment: Rule 5.1 (Preliminary Examination; Production of
Witness Statements); Rule 26.2 (Production of Witness Statements; Applicability to Rule
5.1 Proceedings); Rule 31 (Verdict; Individual Polling of Jurors); Rule 33 (New Trial;
Time for Filing Motion); Rule 35(b) (Correction or Reduction of Sentence; Changed
Circumstances); and Rule 43 (Presence of Defendant; Presence at Reduction or
Correction of Sentence). Written comments on the proposed amendments are due not L
later than February 15, 1997. A hearing has been scheduled in Oakland, California for
witnesses who wish to present oral testimony on the proposed amendments. L

IV. RULES APPROVED BY STANDING COMMITTEE AND
FORWARDED TO JUDICIAL CONFERENCE

Judge Jensen reported that the Standing Committee had approved and forwarded
the Committee's proposed amendment to Rule 16 to the Judicial Conference. The
amendment to Rule 16(a)(1)(E) and 16(b)(1)(C), which addresses reciprocal disclosure of
information on expert witnesses, had originally been included in a package of proposed
amendments to Rule 16 submitted to the Judicial Conference in March 1995. The
Conference had generally rejected the amendments although the opposition had focused
specifically on those amendments in Rule 16(a)(1)(F), addressing the pretrial disclosure of Li
witness names. At its meeting in April 1996, the Advisory Committee considered the
amendment anew and resubmitted the matter to the Standing Committee. That
Committee made several minor changes to the language of the amendment and forwarded
it, without further publication, to the Judicial Conference.

L.
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V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 11. Pleas.

The Reporter indicated that several interrelated matters affecting guilty pleas and
the sentencing guidelines were on the agenda for the meeting. Several judicial decisions
and correspondence had generated interest in amending Rule 11.

1. Rule 11(e); Report of Subcommittee; Impact of Sentencing
Guidelines on Plea Bargaining; Ability of Defendant to
Withdraw Plea

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
In a continuation of discussions begun at the April 1996 meeting, a Subcommittee

consisting of Judge Marovich (chair), Professor Stith, Mr. Martin, and Mr. Pauley,
presented an oral report on possible amendments to Rule 11. Judge Marovich reported
that the subcommittee had considered the possible impact of United States v. Harris, 70
F.3d 1001 (8th Cir. 1995), which read Rule 11(e)(4) to also apply to (e)(1)(.B) plea
agreements regarding sentencing facts or calculations. The 6subcopmm-ittee had concluded
that Harris was not consistent with the language or history of Rule 11 and recommended
that some amendments be made to Rule 11 (e) which would clearly include references to
guideline sentencing factors vis a vis plea bargains.

r Judge Marovich indicated that the subcommitteee had focused initially on the
question of the amount of notice and information each side should have regarding
applicable sentencing guidelines; the subcommittee believed that the process would work
more smoothly and efficiently, if ithe government and the defendant Ihad a clearer idea--
going into the plea bargaining process--of the possible reaction of the court to a proposed
plea agreement. Lawyers, he noted, should be able to! accurately assess the probability
that a plea agreement will be accepted by the court.,

Judge Jensen added that Judge Conaboy, the Chair of the Sentencing Commission,
had expressed interest in the Committee's action on any proposals to amend Rule 11. He

C had informed Judge Jensen that the Commission would welcome any input on the impact
or role of sentencing guidelines in the plea bargaining process.

to- . Mr. Paulpy expressed concern about the slow process of amending Rule 11, should
the Committee decide to consider global changes to thel rule. He believed that the
amendment addressing the Harris case should be moved forward now. Ms. Harkenrider
added that the subcommittee's proposed amendment would, make it clear that the parties
might be able to agree on sentencing factors or guidelines, and not just on an agreed-to
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sentence. Mr. Pauley added that the proposed language would not directly affect the right
of a defendant to appeal.

Professor Stith distributed a chart she had prepared from data provided by the
Sentencing Commission which demonstrated the reduction of cases going to trial. Judge
Jensen noted in particular that the national average of cases being disposed of in a plea
process was 92 %. He reiterated that the genesis of the discussion on the binding nature
of (e)(1)3) agreements was the Harris decision and that the decision in United States v.
Hyde, 82 F.3d 319 (9th Cir. 1996) had raised the question of the impact of deferring
acceptance of a guilty plea until after preparation of the Presentencing Report.

Judge Marovich observed that the Circuits may have different practices relating to
when a plea is accepted and he repeated theconcern that the parties may not fully know
what they are facing when the plea, is entered. Ms. Harkenrider noted that although the
Solicitorbeerals,, office had not yet decided whether to'appeal the Hyde decision it r
appeared that an appeal would be filed.. iMs.' Hakierider also expressed the view that in
light of suchl an, appeal, the CO-Mittee should defr anaction which would amend Rule
11 in response to the Hyde d0cision.. ' i

Presso !Stith raised the qhuestion of whether it might be appropriate to amend
Rule Ir o cail 'whlen jthe plea coled, or must, be accepted. Judge Crigler responded
that any jaede to Rule It be as clear and straightforward as possible. Following
discussion on how the sentencing guidelies had affected the' plea 'bargaining process,
Judge Dowd observed that the process is now more complicated and that Rule 11, as
written, dyes notadequately accommodate the realitieso plea bargaining and guilty pleas.

In discussing the possible process of amending Rule 11 at this point to address the 1I
Harris problem Jidge Jensen rcomnented that the proposed changes should be forwarded
to the SentencipigiijCoimmission. Sli LA iconsensus emerged that some amendment was
appropriatet and the discussion turned to specifitclanghage used in the proposed language
submitted by the Standing Committee, which in lturn had,' been suggested by the
Department of Justice. Judge Marovich stated that the amendments were a step in the
right direction. 1 ;¢I111

Ultimately,, Judge Davis moved 'totil adopt ithe f subcommittee's proposed r

amendments to Rule 1 l(e)(1)(B), (C), and (e)(4). Judge Marovich seconded the motion.
Judge Carnes expressed concern about amending a criminal procedure rule specifically to
address a court decision from one, circuit. Several members added that it should be clear
that the proposed amendment does not address the Hyde problem of when a'plea could be
accepted. The Committee approved the amendment unanimopsly. The reporter indicated
that he would draft the, appropriate laniguage and 1dommittee, note-for the April 1997
meeting. [ I L
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2. Rule 11(c); Advice to Defendant Regarding Waiver of Right
to Appeal

The Reported stated that the Committee on Criminal Law had proposed an
amendment to Rule 1 l(c)(6) which would require the court to discuss with the defendant
any terms or provisions in a plea agreement which would waive the right to appeal or
collateral attack the sentence. Ms. Harkenrider moved that the proposed amendment be
approved. Judge Davis seconded the motion.

The Committee discussion focused on whether the amendment would affect the
defendant's constitutional rights and what is actually waived, Professor Stith expressed
concern about the breadth of such waivers and Judge Carnes commented that he had
always understood that the rules of procedure and any waivers are subject to the
Constitution. Mr. Martin added that there might be other waiver provisions in a plea
agreement, for example, provisions dealing with immigration or asset forfeiture.
Ultimately, Professor Stith moved that the proposed language be amended to reflect that
(c)(6) applied to terms or provisions in a plea agreement and delete the language requiring
the court to discuss with the defendant the "consequences" of any waiver provision. The
motion to amend was seconded by Judge Carnes and carried by a vote of 10 to 1. The
Committee, by a vote of 8 to 3, approved the proposed amendment to Rule 11(c).

3. Rule 11(e)(4). Rejection of Plea Agreement.

Judge Davis suggested that the Committee consider an amendment to Rule
11(e)(4), in addition toethe approved amendments to (e)(13)(B) and (C), supra, which
would clearly address the issue in United States v. Harris. Following brief discussion, the
Reporter was asked to draft proposed language for the April meeting which would
address that decision and also draft an alternate version which would address both Harris
and United States v. Hyde.

4. Rule 11. Summary of Pending Amendments and Action

Judge Jensen provided a summary of the Committee's actions regarding Rule 1 1:
It had approved amendments to Rule 1 l(e)(1)(B) and (C), Rule 1 l(c)(6)(new provision).
The Reporter was asked to finalize a draft of the amendments so that the Sentencing
Commission would have an opportunity to review it. Second, the Committee had
requested the Reporter to draft alternative versions of possible amendments to Rule
1 I(e)(4) which would deal with the issues raised by the Harris and Hyde decisions.
Finally, Judge Jensen asked the Rule 11 Subcommittee to continue its work with a view
toward additional amendments to that Rule.
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B. Rule 24(c). Alternate Jurors

The Reporter indicated that the Committee had received a letter from Judge Selya
of the Court of Appeals for the First Circuit in which the judge suggested that it would be
appropriate to consider an amendment to Rule 24(c). Although that rule currently
provides that alternate jurors (who are designated as replacements) are to be discharged
after the jury retires to deliberate. In United States v. Houlihan, not yet reported, the First
Circuit concluded that the trial judge committed harmless error in not discharging the
alternate jurors.

Mr. Josefsburg believed that an amendment to Rule 24(c) was in order and Mr.
Pauley observed that there was a certain tension between the provisions in Rule 24(c) and
23(b), citing statistics which indicate that it is less desirable to make substitutions in jurors.
Following additional brief discussion, Judge Marovich moved that Rule 24(c) be amended
to eliminate the mandatory language in that rule. Judge Dowd seconded the motion which
carried by a vote of 8 to 2, with one abstention. The Reporter indicated that he would
draft language for the Committee's consideration at its next meeting.

C. Rule 25(b). Judge Disability

Judge Jensen informed the Committee that Judge Kazen had proposed that the
Committee consider a clarifying amendment to Rule 25(b) concerning the ability of using
different judges to hear guilty pleas and handle pretrial motions. Mr. Jackson expressed
the concern that judges not be viewed as fungible in the eyes of the community. Mr.
Josefsburg gave several examples of state practice where judge may be rotated before
completing a case. Several members of the Committee expressed the view that Rule 25(b)
is not violated by substituting a judge to complete a case when another judge has found
the defendant guilty following a guilty plea. Judge Jensen noted that a consensus had
seemed to emerge that no change was needed at the present time; but he asked the
Reporter to review the history of Rule 24(b) and make sure that it is clear the rule does
not cover guilty pleas procedures.

D. Rule 26. Taking of Testimony

The Reporter informed the Committee that Judge Stotler, Chair of the Standing
Committee, had requested the Criminal Rules Committee to consider an amendment to r
Criminal Rule 26 which conform that rule to amendments to Civil Rule 43, which take J
effect on December 1, 1996. Those amendments delete the requirement that the testimony
be taken orally in open court. The change is apparently designed to permit testimony to C
be given in court by means if the witness is not able to communicate orally, e.g., using sign L

-I
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language. Additionally, Rule 43 is being amended to permit presentation of testimony by
transmission from another location in compelling circumstances.

Mr. Rabiej provided some additional background information on the civil rule
amendment and Mr. MaCabe indicated that the Ninth Circuit's pilot program of electronic
transmission of proceedings was on hold--criminal defendants are apparently not
consenting to those procedures. Following additional brief discussion, Mr. Josefsburg
moved that Rule 26 be amended by deleting the word "orally" and that the rule be restyled
to conform to the civil rule. That motion was seconded by Ms. Harkenrider. It carried
unanimously.

E. Rule 32.2. Forfeiture Procedures

Mr. Pauley introduced the Justice Department's proposed new rule 32.2 which
would accomplish two key points: It would consolidate several existing rules into one
rule, i.e., Rule 32 and 31. Second, the new rule would eliminate the role of the jury in
criminal forfeiture proceedings. He indicated that in framing the rule, the Department had
polled United States Attorneys and members of the Asset Forfeiture Division. Mr. Pauley
provided a detailed background of current forfeiture provisions and indicated that within
the Department there is some disagreement on whether the proposed rule will help or
hinder the Government's interests.

In the ensuing discussion, Professor Coquillette questioned whether the provisions
for forfeiting property belonging to a third party, without a jury trial, might violate the
Constitution. Other members questioned whether the rule would be consistent with
existing statutory provisions governing forfeiture. Several other members suggested
possible changes to the draft of the rule which first, make it clear that the court must find a
nexus between the property and the defendant, second, address the issue of the right to
appeal a ruling adverse to the Government. Mr. Pauley indicated that the Department
would continue to work on the draft of the rule and welcomed suggested changes to
address the issues raised by the Committee.

L...

F. Rule 40(a). Appearance Before Federal Magistrate Judge

The Reporter provided a brief overview of proposed changes and discussion
regarding Rule 40(a). He noted that in October 1994, the Committee had considered a

tL proposed amendment from Magistrate Judge Robert Collings (Boston) to amend Rule
40(a) to provide that adefendant arrested in a district other than where the offense
occurred could be taken to that latter district if the magistrate was located within 100
miles of the place of arrest. The Committee deferred any further action pending input
from the Department of Justice. In recent correspondence between Magistrate Judge

*L
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Crigler and the Department, the issue had been revived. Following discussion of the
matter, the Committee reached a consensus that no action was required; as written, the J
rule does not explicitly require that an arrested defendant be taken to a magistrate in the
district of arrest, It only requires that the defendant be taken before the nearest available
magistrate.

VI. RULES PENDING BEFORE OTHER COMMITTEES HAVING
IMPACT ON RULES OF CRIMINAL PROCEDURE r

1. Bankruptcy Committee Proposal to Provide for Electronic Service of
Motions. ,

The Reporter informed Committee that the Bankruptcy Rules Committee was
considering an amendment to Rules 9013 and 9014 which would permit electronic filing of
motions on the other party, under technical standards established by the Judicial
Conference. He added that the parallel criminal rule, Rule 49, specifically cross-references
the Civil Rules, and that in the past that committee had taken the lead in considering any V
changes in the method of service. Judge Jensen indicated that he was not interested in
changing that approach. Judge Dowd observed that the bankruptcy bar might be more
attuned to using electronic filing methods than members of the criminal justice bar. No V
action was taken on the matter.

2. Rules of Evidence Committee Proposal to Amend Fed. R. Evid. 103
Re Preservation of Error

The Reporter and Mr. Rabiej indicated that the Evidence Rules Committee had
considered an amendment to Federal Rule of Evidence 103 which would clearly indicate -
whether counsel must renew an evidentiary objection at trial to preserve the issue for
appeal. The Evidence Committee had been unable to reach a clear consensus on the issue
and had requested the Civil and Criminal Rules Committees to review the issue and
provide any additional input. Following a discussion of the issue, to the effect that the r
members did not perceive any need to amend the current rule, a consensus emerged to
inform the Evidence Committee that the issue should be left to caselaw development. p

VII. ORAL REPORTS; MISCELLANEOUS

A. Status Report on Legislation Affecting the Federal Rules of Criminal
Procedure
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whether, and to what, extent, the Committee might make its views known, Judge Wilson
recommended that the chair send a letter stating the Committee's reservations about the
resolution. Judge Carnes responded that in his view, this matter was outside the purview
of the federal courts. Professor Stith believed that there was good arguments for being a
part of the debate on the resolution in pointing out potential problems with any
amendment.

Professor Coquillette stated that the Comnuittee had a role under the Rules
L. Enabling Act and that the Criminal Law Committee was perhaps the best body for

expressing any views on the appropriateness of the amendment. Judges Wilson and Smith
expressed the view that the Committee could provide invaluable expertise on the practical
implications of any amendment affecting criminal procedure. Judge Davis indicated that
any input from the Committee should focus on the criminal rules and the rule-making
process and Judge Dowd observed that the judiciary should speak with one voice on this
matter. Mr. Rabiej added that the Committee could legitimately comment on any
legislation potentially affecting the rules of criminal procedure--given its mandate toL perform a continuous study and evaluation of criminal procedure matters.

Following additional discussion concerning the process of preparing the
TF Committee's views, Judge Jensen indicated that he would draft a letter to the Standing

Committee.

B. Oral Report on Restyling of Appellate Rules of Procedure.

Mr. Rabiej reported that the publication and comment period on the re-styled
Appellate Rules was proceeding and that the Committee had received some favorable
comments on the new format for the rules.

C. Oral Report on Legislatively Proposed Language to Rule

The Committee was informed by Mr. Rabiej that a part of the Child Pornography
Bill would have amended Rule 32 to require judges to apprise defendants of the possible
consequences of sentencing for certain offenses. He indicated that the Administrative
Office had been successful in deterring that amendment.
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D. Oral Report on Change in Effective Date of Amendments to Federal E
Rules of Evidence 413-415.

Finally, M. Rabiej informed the Committee that the Justice Department had
succeeded in asking Congress to amend the effective date of Rules 413-415. Those rules,
in effect, now apply to conduct committed before the effective date of those rules.

VIIL DESIGNATION OF TIME AND PLACE OF NEXT MEETING r
The Committee decided to hold its next meeting in Washington, D.C., at the

Thurgood Marshall Federal Judiciary Building, on April 7th and 8th, 1997.

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter
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Introduction

The Advisory Committee on Evidence Rules met on November 12,

1996, in San Francisco, California. At the meeting, the

Committee took action on the question of whether the Federal

Rules of Evidence should be amended to include a rape counselor

privilege. The Committee's resolution of this question is

discussed in Part I of this report. The Committee also set an

agenda for the near future--agreeing to consider some possible

amendments to the Evidence Rules and not to consider others at

this time. The discussion on these matters is summarized in Part

II of this report, and is more fully set forth in the draft

minutes of the November meeting, which are attached to this

report.

I. Action Item

Congress, in 42 U.S.C.§ 13942(c) (1996), directed that:

The Judicial Conference of the United States shall evaluate

and report to Congress its views on whether the Federal

1



Rules of Evidence should be amended, and if so, how they
should be amended, to guarantee that the confidentiality of
communications between sexual assault victims and their 'r
therapists or trained counselors will be adequately
protected in Federal court proceedings.

The Evidence Rules Committee examined the advisability of
amending the Federal Rules of Evidence to include a specific
privilege protecting confidential communications from victims of
sexual assault to their therapists and counselors. The Committee
examined state laws and cases, federal cases, and a Report to
Congress prepared by the Department of Justice, dated December,
1995, entitled "The Confidentiality of Communications Between
Sexual Assault or Domestic Violence Victims and Their
Counselors." After this extensive review by the Committee, and
discussion at the November meeting, the Evidence Rules Committee
has concluded that it is not advisable to amend the Federal Rules
of Evidence to include a privilege for confidential
communications from sexual assault victims to their therapists or
counselors.

The Evidence Rules Committee recommends that the Standing
Committee make the following recommendation to the Judicial 7
Conference: L

The Federal Rules of Evidence should not be amended to F
include a privilege for confidential communications from
sexual assault victims to their therapists or counselors. An
amendment is not necessary to guarantee that the
confidentiality of these communications will be fairly and god
adequately protected in federal court proceedings.

Federal Rule of Evidence 501 provides that-privileges
"shall be governed by the principles of the common law as
they may be interpreted in the light of reason and g

experience." The Rule gives the federal courts the primary
responsibility for developing evidentiary privileges.
Recently the Supreme Court, operating under the common law
approach mandated by Rule 501, recognized the existence of a
privilege under federal law for confidential statements made
in psychological therapy sessions. The-Court specifically l

held that this privilege protected confidential statements
made to a licensed clinical social worker in a therapy
session. Jaffee v. Redmond, 116 S.Ct. 812 (1996). The Jaffee
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Court further held that the privilege was absolute rather
than qualified.

While the exact contours of the privilege recognized in
Jaffee remain to be developed, the Court's generous view of
the therapeutic privilege can be adequately applied to
protect confidential communications from sexual assault
victims to licensed therapists or counselors. In light of
the recency of Jafffee, and the well-entrenched common law
approach to privileges set forth in the Federal Rules, the
Committee concludes that legislative intervention at this
time is neither necessary nor advisable. There is every
reason to believe that confidential communications from
victims of sexual assault to licensed therapists and
counselors are and will be adequately protected by the
common law approach mandated by Rule 501. At the very least,
the federal courts should be given the chance to apply and
develop the Jaffee principle before legislative intervention
is considered.

Most importantly, it is not advisable to single out a
sexual assault counselor privilege for legislative
enactment. Amending the Federal Rules to include a sexual
assault counselor privilege would create an anomaly: that
very specific privilege would be the only codified privilege
in the Federal Rules of Evidence. All of the other
federally-recognized privileges would be grounded in the
common law. The Committee believes that such an
inconsistent, patchwork approach to federal privilege law is
unnecessary and unwarranted, especially given the
infrequency of cases involving sexual assault in the federal
courts. Granting special legislative treatment to one of the
least-invoked privileges in the federal courts is likely to
result in confusion for both Bench and Bar.

For these reasons, the Committee recommends that the
Federal Rules of Evidence not be amended to include a
specific privilege for confidential communications from
sexual assault victims to their therapists or counselors.

3



II. Information Items

A. Issues the Committee Will Pursue

After discussion at the November meeting, the Evidence Rules
Committee agreed to research and consider-the following issues:

1. Rule 103(e): While the Committee's proposal to amend Rule
103 was withdrawn, the Committee' voted to revisit'whether the
Rule should be amended to provide instruction to litigants as to
when an in limine motion must be renewed at trial.

2. Rules 404(b) and 609--The Committee will determine
whether it would be useful to provide a more structured procedure
for trial courts to follow in considering the admissibility of
evidence of uncharged misconduct and prior convictions.

3. Rule 615--The "Victim of Crime Bill of Rights," 42 U.S.C.
10606, passed in 1990, places some limits on Rule 615, the Rule
which requires sequestration of witnesses. The'statute guarantees
victims the right to be present at trial under certain'
circumstances. The Committee has agreed to explore the
relationship between Rule 615 and the Victim of Crime Bill of
Rights, and to consider whether Rule 615 should be amended.

4. Rule 703--The Committee will consider whether Rule 703,
which permits an expert to rely on inadmissible evidence', is
being used as a means of improperly evading the hearsay rule.

5.-Rule 706--The funding of court-appointed experts in the
breast implant litigation has raised a question for the Committee
concerning the requirement of party-funding set forth in Rule
706. Judges in the breast implant litigation have argued that a
party-funding requirement is unfair when the expert's testimony
will be used in many subsequent trials. It'has also been argued
that Rule 706 is not even applicable when the court-appointed
expert's testimony is used in more than one trial. Another
important question is whether Rule 706 has any applicability
where the expert is retained by the court for technical
assistance, rather than to testify as a witness. The Committee
has agreed to consider whether Rule 706 should be amended to

4



accomodate some of the concerns expressed by the judges involved
in the breast implant litigation, and to determine whether the
Rule should be amended to permit funding by the government in
civil cases.

rl 6. Self-authenticating Business Records--The Committee voted
to consider whether Rule 803(6) should be amended to dispense
with the requirement of a qualified witness.

7. Obsolete or Inaccurate Rules and Notes--The Committee
will conduct a complete review of the Evidence Rules and the
original Advisory Committee Notes, in order to identify where the
Rules and/or notes are obsolete or inaccurate. Consideration will
be given to whether the original Advisory Committee Notes can and
should be updated, or whether supplementary notes should be

L added, to account for developments in the case law.

I 88. Circuit Splits--The Evidence Rules Committee has begun a
LI long-term project to identify evidentiary issues on which the
r circuit courts are split, and to determine whether these circuit
t splits warrant amending the Evidence Rules.

9. Statutes Bearing on Admissibility of Evidence--The
Committee has begun a long-term project to identify all of the
statutory provisions, outside the Evidence Rules, which regulate
the admissibility of evidence proffered in federal court. TheEl Committee will then consider whether the Evidence Rules should be
amended to incorporate by reference all of the statutes

3 identified.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
10. Automation--The Committee will investigate whether the

Evidence Rules should be amended to accomodate changes in
L_ automation and technology.

B. Issues the Committee Has Decided Not to Pursue

After discussion at the November meeting, the Evidence Rules
Committee has decided not to pursue the following issues at thisL time:

1. Rule 201: Rule 201(g) makes no reference to whether a
criminal defendant should or must be permitted a conclusive fact
against the government. Also, the Rule in general makes no

5



attempt to delineate the distinction between legislative and
adjudicative fact. The Committee decided, however, that the Rule
was not presenting a problem for courts or counsel.

2. Rule 301--Rule 301 applies to evidentiary presumptions
but does not apply to substantive presumptions. The Committee
agreed that it might be useful to develop a definitional
hierarchy as to what effect a given presumption wouldhave. But
the Committee concluded that it would be prudent to wait to see
the results of the Uniform RulesCommittee, which is currently
drafting a proposal onipresumptions.i

3., Rule 404b--The Committee decided not to act on a proposal
that unchargedi misconduct could only be admitted if the probative
value of the evidence substantially outweighs the prejudicial L
effect.

4. Privileges--The Committee decided not to attempt to
codify the federal law of privileges at this time.

5. Rule 611(b)--The Committee concluded that it would not
pursue a proposal to amend Rule 611(b) to provide that the scope
of cross-examination would not be limited by the subject matter
of the direct.

6. Admissibility of Videotaped Expert Testimony--The -

admissibility of videotaped expert testimony will probably arise
in the breast implant litigation. At the November meeting, the
Committee agreed to continue to monitor the phenomenon of
videotaped expert testimony, but concluded that no action should
be taken at this time.

7. Rule 803 (8) (B)--The Rule does not on its face permit a L
law enforcement report favorable to the criminal defendant to be
admitted against the government. The Committee concluded,
however, that the courts have construed the Rule to permit such
reports to be admitted in favor of a criminal defendant, so the
Rule as applied was not posing any problems.

8. Rule 806--No mention is made in the Rule as to whether
extrinsic evidence, which would be excluded under Rule 608(b) if
offered against a testifying witness, would be admitted to
impeach the character for veracity of a hearsay declarant. The
Committee agreed, however, that the Rule was not creating a
problem in the courts.

6 Li



L.
9. Residual Exception--The Committee determined that the

residual exception was working reasonably well, that any conflict
p in the courts with respect to the residual exception was not
._ serious, and that the exception need not be amended at this time.

10. Sentencing Proceedings--The Committee decided not toL pursue the question whether the Evidence Rules should be amended
to apply to sentencing proceedings. A proposal to extend the
Evidence Rules to sentencing proceedings was determined to be

L bound up with policy questions that are beyond the scope of the
Committee's jurisdiction.

III. Minutes

The Reporter's draft of the minutes of the Evidence Rules
Committee's November meeting are attached to this report. These
minutes have not yet been approved by the Advisory Committee.
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ADVISORY COMMITTEE ON EVIDENCE RULES

Draft Minutes of the Meeting of November 12, 1996

San Francisco, California

The Advisory Committee on the Federal Rules of Evidence met

on November 12, 1996 in the Park Hyatt Hotel in San Francisco,

California.

The following members of the Committee were present:

Hon. Fern M. Smith, Chair

Hon. David C. Norton

Hon. Jerry E. Smith

Hon. James T. Turner

L Professor Kenneth S. Broun

Frederic F. Kay, Esq.

L Gregory P. Joseph, Esq.

John M. Kobayashi, Esq.

Roger Pauley, Esq.

Dean James K. Robinson

Professor Daniel J. Capra, Reporter

Hon. Milton I. Shadur, Hon. Ann K. Covington, and Mary F.

Harkenrider, Esq., were unable to attend.

Also present were:

Hon. David S. Doty, Liaison to the Civil Rules Committee

r .~~~~~~~~~~~~



Hon. David D. Dowd, Liaison to the Criminal Rules Committee

Hon. Alicemarie H. Stotler, Chair, Standing Committee on

Rules of Practice and Procedure

Professor Daniel R. Coquillette, Reporter, Standing

Committee on Rules of Practice and Procedure

Peter G. McCabe, Secretary, Committee on Rules of Practice

and Procedure
Jo

Professor Rob Aronson, Uniform Rules of Evidence Committee

Joe Cecil, Esq., Federal Judicial Center Li

John K. Rabiej, Esq., Chief, Rules Committee Support Office 7

Opening Business I

Judge Smith called the meeting to order at 8:30 a.m. She

acknowledged with gratitude the services of the previous Chair, i

Judge Ralph Winter, and the previous Reporter, Professor Margaret

Berger. The minutes of the meeting of April 22, 1996 were then L
approved by the Committee. K

Judge Smith brought the Committee up to date on the status

of the amendments proposed by the Committee. The Judicial K
Conference has approved, and passed on to the Supreme Court, the m

following: the proposed amendments to Rules 407 and 801; new Rule

804(b)(6); and the movement of the residual exceptions to a

single Rule 807.

2
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Self-Evaluation Report

L The Judicial Conference has directed that each of its

committees prepare a self-evaluation report. At the Committee

meeting, the Chair described the form provided by the Judicial

Conference and proposed answers to the questions on the form.

After discussion, the following responses were agreed to by the

_ Committee:

1. The Committee should continue to exist, given the

L constant state of change in the law of evidence, and the

7 continuing need for a deliberative body of experts to respond to

new developments.
F7

2. The Committee has the appropriate amount of work.

X 3. The size of the Committee is appropriate.

4. The Committee membership is representative.

7 5. The work of the Committee is consistent with its

jurisdictional statement.

EL 6. The Committee's jurisdiction overlaps, to some extent,

C the jurisdiction of the Civil and Criminal Rules Committees, as

L well as that of the Committee on Court Administration. However,

r, the Evidence Rules Committee is necessary because the Federal

Rules of Evidence are trans-substantive, and there is no other

K committee with the jurisdiction to consider the impact of

proposed amendments to the Evidence Rules on all types of federal

litigation. Judge Stotler, elaborating on this point, noted that

the Judicial Conference had considered the possibility, before

the Evidence Rules Committee was reconstituted, of forming a

3
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committee with members from the Civil Rules Committee and the

Criminal Rules Committee. This proposal was rejected in favor of

a free-standing Evidence Rules Committee.

7. There are no areas within the jurisdiction of other

committees that would be better placed with the Evidence Rules

Committee.

8. The Committee meets twice per year, 50% of the time in

Washington, D.C.

9. The Committee has no suggested changes for its own K
structure or for the Judicial Conference committee structure inr

general. LJ

Rape Counselor Privilege K

Congress, in 42 U.S.C.§ 13942(c) (1996), directed that the

Judicial Conference report on whether the Federal Rules of

Evidence should be amended to include a privilege for

confidential communications from sexual assault victims to their

counselors. The Evidence Rules Committee directed the Reporter to

prepare a proposed statement of the Committee on this issue.

After some discussion, the Committee voted unanimously to adopt

the statement, which would recommend to the Standing Committee Li
that the Federal Rules of Evidence not be amended to include such

a privilege. The Committee concluded that it would be anomalous

to have the rape counselor privilege as the only codified

4



privilege in the Federal Rules of Evidence. Nor would such a

codification be necessary, since the Supreme Court, in Jaffee v.

Redmond, recently established a privilege for statements to

psychotherapists and licensed social workers; and it is probable

that a rape counselor privilege comes within the Jaffee rule. The

Chair expressed concern that the Jaffee protection might not

extend to social workers and other therapists who are unlicensed,

but opined that we should wait to see how the Jaffee rule

develops before proposing any amendments. All Committee members

agreed with this assessment. The Committee also agreed that it

L was unnecessary to address the constitutional issues that might

E arise in a criminal case when confidential statements of a
L

prosecution witness are shielded by a rape counselor privilege;

[ nothing the Committee could propose would change or resolve this

constitutional question.

L

r Uniform Rules of Evidence

Professor Rob Aronson, a member of the Committee on the

Uniform Rules of Evidence, brought the Committee up to date on

recent proposals for amending the Uniform Rules. The Uniform

Rules Committee has reviewed all the articles up to Article 8.

r Professor Aronson described the following proposals:
L.,

1. Rule 103--The Rule would provide that a pretrial

L objection must be renewed, unless the court states on the record

L 5
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that a ruling is final. 6,

2. Article 3--The Uniform Rules Committee proposed no

change. The concern was that other uniform laws use the term

"presumption" in various substantive ways. Professor Aronson

noted that it would be useful to have a single rule governing the

use of presumptions, but that much of the law of presumptions is

based on policy beyond evidence. The Uniform Rules reporter has F
been instructed to try to draft an all-encompassing rule, but

Professor Aronson is not optimistic about its passage.

3. Rule 404--Changes were made in this Rule in response to

Federal Rules 413-15. The Reporter to the Uniform Rules

Committee has been instructed to draft a "lustful disposition"

rule of admissibility, such as exists in many states--permitting

evidence of prior unlawful sexual conduct directed toward the

same victim. Professor Aronson noted that there is overwhelming

support in the Uniform Rules Committee for restricting Rule 404b.

The Uniform Rules Committee proposal includes an in camera

hearing requirement, as well as a requirement of advance notice

(with a good cause exception); it requires clear and convincing F
proof that the opponent committed the bad act before it can be

admitted; and it requires that the probative value of the bad act

for its not-for-character purpose must substantially outweigh its

prejudicial effect. The Chair asked whether there has been any

negative reaction from trial judges as to the proposed in camera

requirements. Professor Aronson said that trial judges had been

positive about these requirements and that his sense was that J

6



trial judges wanted direction in handling evidence of uncharged

misconduct.

4. Rule 407--The proposed amended Uniform Rule would apply

specifically to product liability cases. No change has been made

to the "after the event" language of the rule, but a comment will

say that the relevant event is the time of sale rather than the

L time of injury.

5. Rule 408--This Rule would be modified to make it clear

L that it would include statements made during the course of an

7 alternative dispute resolution.

L 6. Rule 412--The proposal adds a legislative purpose section

indicating that the purpose of the rule is to protect the privacy

of rape victims. Prior sexual conduct of the victim would be

L admissible only to show source of injury, consent, bias, or the

r source of sexual knowledge in a case involving a child-victim.

L The proposed amendment would apply the rule in both civil and

r[ criminal cases.

7. Privileges- -Unlike the Federal Rules, the Uniform Rules

contain a detailed set of privileges. Two amendments to these

rules are proposed. First, the psychotherapist-patient privilege

E would be expanded to cover statements made to licensed social

workers. A licensing requirement was thought necessary because
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

otherwise there would be no way to meaningfully limit the

7 therapeutic privilege. Second, the procedural rules concerning

invocation and waiver of privileges would be revised and

L expanded, consistently with the case and statutory law that has

7
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developed.

8. Rule 609- -A requirement of pretrial notice, parallel to

that in Rule 404(b), has been added. Also, when the criminal

defendant is the witness, impeachment would not be permitted with K
non-crimen falsi crimes unless the probative value of the -

conviction substantially outweighs the prejudice to the L

defendant. 17

9. Bias--Uniform Rule 616 currently permits impeachment for

bias, subject to the 403 test. The Uniform Rules Committee is

recommending that this rule be deleted, due to concern that the r
rule, by negative implication, could have a confining influence

on other methods of impeachment not mentioned in the Rules. 1

10. Writings--The Uniform Rules Committee would amend every

rule in which the term "writing" is used. The term "writing"

would be changed to "record", and the term "record" would then be

defined as any means of preserving information, much like the

definition in the Federal best evidence rule. This change was

thought necessary to account for technological developments in

preserving writings and records,

Developments in Technology V

The proposed change in the term "writings" in the Uniform

Rules engendered some discussion about technological advances and

their impact on the Federal Rules of Evidence. Judge Stotler

8
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pointed out that the problem of electronic data cuts across all

the rules, not only the Evidence Rules, as we move toward the

"electronic courtroom." The Chair observed that the problems

KU created by technological change are more problems of validity and

reliability than definitional. The Chair announced that in

response to the challenges created by new technology, Judge

Stotler has formed a subcommittee, consisting of one member from

each of the advisory committees, as well as the reporters from

each advisory committee. The purpose of this subcommittee is to

consider how best to respond to changes in data retrieval and

presentation in the federal courts. Judge Turner has been

K appointed by the Chair and has agreed to serve on the technology

subcommittee.

K

Grants of Certiorari

L Roger Pauley suggested that one of the Reporter's duties

should be to keep Committee members apprised of cases taken by

the Supreme Court involving the interpretation of the Federal

Rules of Evidence. A short discussion ensued about the current

_ case in front of the Supreme Court, United States v. Old Chief,

K'J which presents the question whether the prosecution must accept a

stipulation to a felony in a felon firearm possession

prosecution; Roger Pauley noted that there is currently no

I_______ provision in the Federal Rules which specifically discusses

9
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stipulations. The Reporter agreed to keep Committee members K

apprised of cert. grants involving the Federal Rules of Evidence. A

X,1

Issues for the Committee to Pursue

The Chair then asked each member of the Committee whether

there was any issue that he or she thought the Committee should L

pursue. Many issues were discussed.

The Committee agreed to take up the following issues at the

next meeting:

1. Rule 103(e): While the Committee's proposal to amend Rule

103 was withdrawn, the Committee unanimously voted to revisit the

question of amending the rule to provide instruction to litigants

as to when an in limine motion must be renewed at trial. Judge

Turner noted that the conflict in the circuits on this question

has not gone away. Judge Turner, Greg Joseph and the Reporter LO

were instructed to work on a draft which would provide a neutral
LJ

solution for the problem, i.e., a solution which would not opt

for excusing a trial objection in all cases or for requiring it

in all cases, which would provide concrete guidance to litigants, 7

and which would not unduly burden trial judges. Judge Doty noted LJ
that the Civil Rules Committee was opposed to the original

proposal of the Evidence Rules Committee, which would have

required the renewal of an objection unless the "context"

10



instructed otherwise. The Civil Rules Committee thought that

wording too ambiguous. It was further suggested in discussion

that the Uniform Rules provision should be considered to see if

it would be helpful.

2. Rules 404(b) and 609--The Committee generally agreed that

it would be useful to provide for a more structured procedure for

trial courts to follow in considering the admissibility of

evidence of uncharged misconduct and prior convictions. The

Reporter was instructed to review how other jurisdictions are

dealing with these matters--including the Uniform Rules and the

Michigan Rules of Evidence. The Reporter was also instructed to

consider whether a common notice provision could be applied to

both rules. The Reporter will review the extant alternatives and

set forth options for the Committee at the next meeting.

3. Rule 615--The Reporter informed the Committee that the

"Victim of Crime Bill of Rights," 42 U.S.C. 10606, passed in

1990, places some limits on Rule 615. Subsection (b) of the

statute sets forth seven rights of victims of crimes. Although

the statute is not a model of clarity, paragraph (4) of

subsection (b) sets forth the right "to be present at all public

court proceedings related to the offense, unless the court

determines that testimony by the victim would be materially

affected if the victim heard other testimony at trial." It

appears that Congress intended to create a limited exception to



Rule 615. This exception, which is narrowly tailored to take

account of the interests of crime victims and is more recently 7
enacted than the Rule, would take precedence over Rule 615. The

relationship between Rule 615 and the Victim of Crime Bill of

Rights is currently being tested in the Oklahoma City bombing

trial. The Reporter stated that he would report more fully on

this issue at the next meeting.

4. Rule 703--The Reporter was directed to prepare a report

on whether Rule 703, which permits an expert to rely on

inadmissible evidence, has been used, as a practical matter, as a

means of improperly evading the hearsay rule. The Reporter agreed

to survey the law and practice under Rule 703 and report back to

the Committee at the next meeting.

5. Rule 706--Judge Stotler and Joe Cecil informed the

Committee that funding had been approved for Judge Pointer's plan

to appoint expert witnesses in the breast implant litigation, but

that Judge Jones' request for similar funding had been denied.

This raised the question of the adequacy of the funding mechanism

provided by Rule 706 for court-appointed experts in civil cases.

Rule 706 provides that the parties shall pay for court-appointed

experts in civil cases, but Judges Pointer and Jones argue that

this provision is unfair when the expert's testimony will be used

in many subsequent trials. It has been argued that Rule 706 is

not even applicable when the court-appointed expert's testimony
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is used in more than one trial. Another important question is

7 whether Rule 706 has any applicability where the expert is

retained by the court for technical assistance, rather than to

L testify as a witness.

The Committee instructed the Reporter to work with Joe Cecil

to develop a proposal for the Committee to consider whether Rule

706 should be amended to accomodate some of the concerns

expressed by the judges involved in the breast implant

litigation, especially the question of funding by the government.

,6. Self-authenticating Business Records--The Committee voted

7to consider whether Rule 803(6) should be amended to dispense

with the requirement of a qualified witness. The Reporter will

L survey the law of other jurisdictions and prepare a report on the

7 advisability of such an amendment for the next meeting.

L

7 7. Obsolete or Inaccurate Rules and Notes--Several Committee

members observed that the original Advisory Committee notes are

incorrect in some respects. For example, the Note to Rule 104

contains a "not",, which creates the opposite impression from what

7 the Advisory Committee intended. The Note to Rule 301 has little

r or nothing to do with the Rule ultimately adopted. John Rabiej

agreed to contact West to determine whether editor's notes could

7 be used to alert the reader to some of these obvious errors.

More broadly, several Committee members observed that the

L Committee coulddo a service by updating the original Advisory

7 13
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Committee notes to account not only for discrepancies but for

subsequent case developments. As Judge Jerry Smith noted,

practitioners rely on the Advisory Committee comments more than

they rely on treatises, etc. Some doubt was expressed, however, l.

as to whether the Advisory Committee notes could be updated r
outside of any process of amending or re-enacting the Rules.

Professor Coquillette agreed to pass along the suggestion that

the Evidence Rules should be re-enacted so that the Advisory

Committee notes could be updated. Another possible solution

discussed was to add a new note after the old note, rather than 7

to amend the original note. Questions were raised about whether

changes to the notes, independent of any amendment process, would

require the three-year process attendant to amending the Rules

themselves. L
The Reporter was directed to go through the Rules and the

Advisory Committee comments to determine where the Rules or the

comments are obsolete, contradictory, or clearly wrong. The

Reporter will report back on this matter at the next meeting.

Special consideration will be given to the Notes prepared by the

Federal Judicial Center, which are included in some published

versions of the Federal Rules and which point out where the

Advisory Committee Notes are inaccurate or outmoded.

Professor Coquillette informed the Committee that the

reporters of all of the committees are going to get together in

January to look at anachronisms and inconsistencies throughout

the rules and committee notes. One topic of discussion will be

14



the proper procedure for amending the committee notes where

appropriate. The Reporter will report back on the results of the
L

reporters' meeting at the next Committee meeting.

8. Circuit Splits--John Kobayashi suggested that it would be

a useful long-term project for the Committee to investigate

evidentiary issues on which the circuit courts are split. The

Reporter agreed to prepare a memorandum on circuit splits for the

next meeting.

L 9. Statutes Bearing on Admissibility of Evidence--The

Committee agreed with Dean Robinson's suggestion that the

Committee would perform a valuable service by incorporating by

reference, in the Federal Rules, all of the many specific

statutory provisions outside the Rules which regulate the

admissibility of evidence proffered in federal court. The

Reporter agreed to conduct a survey of all provisions outside the
L

Rules which affect admissibility, and to report back to the

Committee before the next meeting.

10. Automation--John Kobayashi suggested, as a long-term

LI project, that the Committee investigate whether the Evidence

Rules should be amended to accomodate changes in automation. The

issues are not limited solely to a definition of what constitutes

a writing. For example, another issue is: how does one

L authenticate an electronically produced document? How do the

15



litigants and the court deal with materials presented in [7
interactive form? It was also noted that it would be helpful for

trial counsel to have some certainty as to what the judges will

do with modern visual evidence--when and whether the judge will 7
reach a determination. Mr. Kobayashi agreed to prepare a

memorandum on these issues for the next meeting.

The following issues were discussed, and the Committee L

decided not to proceed on them at this time:

1. Rule 201: Rule 201(g) makes no reference to whether a

criminal defendant should or must be permitted a -conclusive fact

against the government. Also, the Rule in general makes no

attempt to delineate the distinction between legislative and l

adjudicative fact. The Committee decided, however, that the Rule 7

was not presenting a problem for courts or counsel. L

2. Rule 301--Professor Broun noted that Rule 301 applies to

evidentiary presumptions but doesn't apply to substantive

presumptions, and that it could be useful to develop a

definitional hierarchy as to what effect a given presumption [7
would have. The Committee was of the opinion that this would be a [
massive project with uncertain results. It was noted that the

Uniform Rules Committee is investigating whether a rule of U
evidence can be fashioned to provide a definitional context for

all presumptions. The Committee decided to review the Uniform
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Rules proposal on presumptions when it is completed, and to

determine at that point whether such a project should be

undertaken.

3. Rule 404b--Frederic Kay suggested that Rule 404(b) should

be amended along the lines of the Uniform Rules proposal, so that

uncharged misconduct could not be admitted unless the probative

value substantially outweighs the prejudicial effect. While there

was much sympathy for this position, the Committee unanimously

agreed that the proposal would be rejected by Congress, and

L. therefore decided not to pursue the suggestion at this time.

4. Privileges--The Chair noted that the Committee had never

L considered in detail whether to codify the federal law of

privileges. Greg Joseph remarked that codification would be a

XII problematic effort because, under the Enabling Act, any

evidentiary rule on privilege must be affirmatively adopted by

L Congress. The Chair observed that in light of the Committee's

V recommendation against an amendment for the rape counselor

privilege, it might be anomalous at this point to propose any

Ls amendment to the Rules with regard to privileges. Judge Stotler

pointed out that questions about the scope of a privilege do

create problems for the courts. For example, there is an issue of

Vs whether the state or federal law of privilege applies in actions

brought under the Federal Tort Claims Act. The Committee decided

not to attempt to codify the federal law of privileges at this

17



time.

5. Rule 611(b)--Dean Robinson suggested that the Committee

might consider whether the Rule should be amended so that the L

scope of cross-examination would not b-e-mlimited by the subject

matter of the direct. But the Committee decided not to proceed on L'

this matter at this time.

6. Admissibility of Videotaped Expert Testimony--Dean

Robinson suggested that the Committee might explore whether the

Evidence Rules should be amended to provide for admissibility of

videotaped expert testimony. Greg Joseph noted that a. rule had

been proposed to this effect by the Civil Rules Committee, but

that the proposal had been withdrawn. John Kobayashi suggested K
that experts could be saved the inconvenience of testifying at

trial through the method of videoconferencing, but questions were

raised as to whether the trial judge would have jurisdiction over K
the witness in such circumstances. It was pointed out that Judge

r
Pointer's plan in the breast implant litigation is for the L

videotaped testimony of the experts appointed by the court to be

admissible in all breast implant trials. It was ultimately K
concluded that the Committee would continue to monitor the [
phenomenon of videotaped expert testimony, but that no action

should be taken at this time. 7

7. Rule 803(8) (B)--The Rule does not on its face permit a

18
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law enforcement report favorable to the criminal defendant to be

admitted against the government. It was pointed out, however,

that the courts had construed the rule to permit such reports to

be admitted in favor of a criminal defendant, so the rule as

applied was not posing any problems.

8. Rule 806--No mention is made in the Rule as to whether

extrinsic evidence, which would be excluded under Rule 608(b) if

offered against a testifying witness, would be admitted to

impeach the character for veracity of a hearsay declarant. The

Committee agreed, however, that this anomaly was not creating a

problem in the courts.

9. Residual Exception--At the last meeting, the Reporter was

asked to prepare reports on two aspects of the residual

exception: 1. Whether there are conflicts in the cases regarding

the notice requirement; and 2. Whether the residual exception has

been improperly expanded to admit evidence of dubious

reliability. The Reporter prepared a report on each of these

issues, and sent them in advance of the meeting to the Committee

members.

At the meeting, the Reporter summarized the conclusions of

these reports. First, as to the notice requirement, there is some

disagreement among the courts as to whether the requirement can

be excused for good cause. Also, there is some dispute about

whether the proponent must provide notice of a specific intent to

19
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invoke the residual exception. Finally, the Reporter pointed out

that no consistent approach is taken to the notice requirements

found scattered throughout the Evidence Rules.

As to the trustworthiness requirement, the Reporter noted

that the disputed question of law was whether "near misses" v
(hearsay which misses one of the admissibility requirements of

one of the categorical exceptions) can qualify as residual

hearsay. Most courts have held that the term "not specifically

covered" in the residual exception means "not admissible under" U
one of the other exceptions; thus most courts find near misses to

potentially qualify as residual hearsay. As to whether evidence

of dubious reliability is being admitted under the residual

exception, the Reporter observed that this is largely a

subjective question, dependent on one's view of the hearsay rule

and its exceptions.

The Committee discussed the issues presented by the

Reporter's memoranda. Judge Jerry Smith stated that the current 7

residual exception is a useful tool for trial judges, since the

other exceptions are not always well-conceived, and are sometimes

underinclusive. John Kobayashi contended that it would be useful

to impose a specific number of days before trial as a date for

the pre-trial notice requirement. Roger Pauley argued that there

was no reason to conform the notice requirements found throughout

the Evidence Rules, contending that each Rule has a reason for a

different approach as to notice.

Professor Broun stated his impression that the residual
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exception is being overused, and that it would be useful to give

guidance, either by a more specific and stricter definition of

trustworthiness, or by a specific exclusion of "near miss"

hearsay. But he acknowledged that the question of overuse is to a

large extent a normative question on which people can differ. The

Chair expressed the opinion that the role of the Committee is not

to reduce the discretion of trial judges, but to determine

whether rules are unnecessarily ambiguous, incorrect, or are the

L subject of conflicting opinions among the circuits. Under this

standard, there appeared to be no need at this time to amend the

residual exception.

[ A vote was taken and two Committee members were in favor of

proceeding and the rest of the members were opposed to proceeding

on any amendment to the residual exception at this time.

L 10. Sentencing Proceedings--Some interest was expressed in

F ~ extending the Federal Rules of Evidence to sentencing

proceedings, given the fact that Guidelines proceedings are so

fact-driven. However, there was a general concern that the issue

created policy conflicts beyond the scope of the Committee's

L jurisdiction--given the existence of a statute and a Sentencing

Guideline which specifically provide for flexible admissibility,

and given the historically broad discretion of the court to

consider all information presented at the sentencing hearing.

Therefore, the Committee decided not to proceed on this matter at

L this time.

21



Criminal Forfeiture

Roger Pauley reported to the Committee, for information

purposes only, on a Justice Department proposal to make criminal

forfeiture part of the ancillary proceedings to a criminal trial,

rather than a question for the jury. At this time, this proposal

has no immediate impact on the Evidence Rules. Judge Stotler

expressed the hope that eventually the patchwork of forfeiture

provisions will be made into an integrated whole; but she noted E

that there are no current proposals to change the Federal Rules

of Evidence in any way that would bear upon forfeiture C

proceedings.

L
Liaison Reports

Li
Judge Doty, the liaison to the Civil Rules Committee,

reported on the discussion within that Committee of the proposed

and withdrawn amendment to Federal Rule of Evidence 103. That

Committee concluded that the Evidence Committee's former proposal LI
would have created more problems than it solves.

Judge Dowd, the liaison to the Criminal Rules Committee,

reported that the Committee was working on integrating forfeiture

provisions. Also, the Committee is considering how Rule 11 guilty

pleas were working in light of the Sentencing Guidelines. The

Committee is trying to fashion a fair, streamlined procedure to

permit defendants and lawyers to determine exactly how Guidelines

will affect a plea. The Committee is also concerned about the

22
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growing insistence by the government that a defendant waive the

r right to appeal and to bring a collateral attack as a condition

to entering into a plea; the Committee is considering whether to

L amend Rule 11 to prevent this kind of waiver. The Committee is

also considering how to treat alternate jurors once the jury has

retired. Judge Dowd noted that none of the described developments

has any immediate impact on matters within the jurisdiction of

the Evidence Rules Committee.

Restylized Appellate Rules

Judge Stotler reported that the Appellate Rules have been

L restyled, so that they are more concise, consistent and clear.

She noted that commentary on the changes has been very positive.

L Those Committee members familiar with the changes unanimously

r4 expressed the opinion that the modifications in style are a great

improvement. Judge Stotler noted that there is no immediate plan

to restyle the Federal Rules of Evidence.

L Evidence Project

L The Chair informed the Committee that she had been contacted

by Professor Rice of American University Law School, concerning a

project that he has sponsored. This project proposes a total

K overhaul of the Federal Rules of Evidence. After discussion, the

Committee determined that while it would monitor the progress of

r this project, it found no need for a full-scale revision of the

23



Evidence Rules.

L
Next Meeting

The Chair announced that the next meeting of the Committee

would take place on April 14th and 15th in Washington, D.C.
L

Respectfully submitted,

LI

Daniel J. Capra
Reed Professor of Law
Reporter
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BOSTON COLLEGE

LAW SCHOOL

TO: Committee on Rules of Practice and Procedure

FROM: Daniel R. Coquillette, Reporter

DATE: December 4, 1996

INTERIM REPORT ON STUDY OF RULES
GOVERNING ATTORNEY CONDUCT

Introduction

During the past year, this Committee conducted two special invitational study
conferences on federal rules governing attorney conduct. The first was on

a January 9-10, 1996 in Los Angeles and the second on June 18-19, 1996 in Washington,
D.C. Distinguished experts attended these conferences, representing all important
constituencies of the bench and bar. They were fairly unified in their conclusions,

V which are set out in the Committee Minutes of June 19-20, 1996 at pages 31-33,
(hereafter, "Minutes").

One of these conclusions was that the Committee should seriously consider
LJ recommending a model local rule similar to that recommended by the Committee

on Court Administration and Case Management (hereafter "CACM") in 1978. That
rule, which was included in the Model Federal Rules of Attorney Disciplinary
Enforcement (1978) as Model Rule 4, is set out in Appendix A to this Interim Report.

r* Before acting on this recommendation, however, this Committee requested
the Reporter and the Federal Judicial Center to provide four additional studies. See
Minutes, page 33. The studies are as follows: 1) a report on the actual experience in
those 23 district courts that have local rules loosely based on the 1978 CACM Model
Rule 4; 2) a report on the frequency with which federal courts have handled attorney
discipline matters directly instead of referring them to state disciplinary authorities;
3) a report on cases on attorney conduct in the bankruptcy court system and on the
impact on such cases of Section 327 of the Bankruptcy Code; and 4) a report on cases
on attorney conduct in the courts of appeals, with particular attention to Fed.
R. App. P. 46.

The Federal Judicial Center, with the special assistance of Marie Cordisco, has
kindly undertaken Studies 1 and 2. I have undertaken Studies 3 and 4 as Reporter.
All four studies should be completed in time to be circulated with the materials for

V the June 19-20, 1997 meeting of this Committee.

STUART HOUSE, 885 CENTRE STREET, NEWTON, MASSACHUSETTS 02159-Ii63

617-552-8550 FAX 6I7-552-26i5
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PURPOSE OF THE REPORTS

The purpose of these four reports is to complete the Committee's study of
local rules governing attorney conduct, and to permit action by the Committee at
the June, 1997 meeting. As indicated in the Minutes, pages 31-33, the options
recommended by the Special Study Conference experts are either to ask the Judicial Li
Conference to promulgate a model local rule similar to the 1978 CACM model
("Option 4", page 32) or to recommend to the Judicial Conference a few carefully
focused uniform federal rules that are limited to certain special federal interests,
leaving the rest of attorney governance to state law ("Option 5", page 32). Success of
negotiations between the Conference of Chief Justices and the Department of Justice
on ABA Model Rule 4.2 and other matters could influence this choice. It was also
left undecided as to whether any recommendations should include bankruptcy
courts or courts of appeals. '

Study No. 1, undertaken by the Federal Judicial Center, is designed to
ascertain whether those district courts which have already adopted a version of the
1978 CACM Model Rule 4 have had a good experience with it in practice. Obviously,
this report should inform the Committee's decision whether or not to recommend
to the Judicial Conference promulgation of a model local rule similar to the 1978
CACM Model, or whether to recommend a different rule.

The 1978 CACM Model Rule 4 is currently incorporated in the Federal Rules
of Disciplinary Enforcement. See Appendix "A" to this Interim Report. It
establishes a "dynamic conformance" to state law, i.e. it incorporates the rules ofl
professional conduct of the highest court of the state in which the district court sits, L
''as amended from time to time by the state court," except otherwise provided by
other specific local rules of the district court. One reason for this "dynamic
conformance" with state law is the ability it gives to refer problems of attorney
conduct directly to state disciplinary authorities, rather than having a separate
federal apparatus for investigation and enforcement.

Study No. 2 is designed to ascertain whether such referrals to state
disciplinary authorities have, inf general, been successful, or whether federal district
courts have had to do direct federal investigations and engage in direct bar EJ
discipline. See, for example, In re Rufus Cook, 49 F.3d 263 (1995) 1995 WL 73098 (7th
Cir.). This study should be of Idirect assistance to the Committee on the decision of F
whether to recommend a model rule that incorporates "dynamic conformity" with
state law, such as Model Rule 4.

Study No. 3 addresses the special issues presented by bankruptcy courts and
the bankruptcy bar. Throughout the two special invitational study sessions, I was
greatly assisted by Gerald K. Smith, the ethics liaison from the Advisory Committee
on Bankruptcy Rules, and by Patricia S. Channon, Deputy Assistant Chief,
Bankruptcy Division. They have made a compelling case that no rules should be

U!
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Lt. adopted that include bankruptcy courts without careful study of actual cases in the
bankruptcy courts and the effect of the Bankruptcy Code, particularly Section 327.
(11 U.S.C. § 328). See also Edwin Smith et al "Ethical Standards in Bankruptcy
Contexts: Disinterestedness" PL1 Order No. A4-4503 (April 22-23, 1996); Gerald
Smith, et al, "Simultaneous Representation - Bankruptcy Representation -

C' Bankruptcy Code and Applicable Ethical Rules," ABA Spring Meeting Materials for
Professional Ethics in Bankruptcy Cases Subcommittee (March 29, 1996). Study
No. 3 should assist the Committee in whether to include bankruptcy courts in any
recommended new rules, or whether to suggest development of independent
standards.

Courts of appeals also present special concerns. To begin, of course, there is
away already a uniform federal rule governing attorney conduct in courts of appeals,

Fed. R. App. P. 46. Rule 46(b) states that a member of the bar will be subject to
supervision or disbarment from the court when it is shown: (1) that the attorney
has been suspended or disbarred from any other court of record or (2) has been guilty
of "conduct unbecoming a member of the bar." Rule 46(b) also provides an
opportunity for the attorney to show good cause why suspension or disbarment
would be unjustified. Rule 46(c) states that a member of the bar practicing before the
court will be subject to disciplinary action for (1) "conduct unbecoming a member of
the bar" or (2) "for failure to comply with these rules or any rule of the court." Id.
Rule 46(c) requires the court to provide "reasonable notice and an opportunity to
show cause to the contrary" before taking any disciplinary action against the
attorney. Id.

The Supreme Court has defined the phrase "conduct unbecoming a member
__ of the bar." In In re Snyder, 472 U.S. 634, 105 S.Ct. 2874, 2881 (1985), the court

interpreted this phrase to require "conduct contrary to the professional standards
that shows an unfitness to discharge the continuing obligations to clients or the
courts, or conduct inimical to the administration of justice." Id. The Supreme
Court further stated that case law, applicable court rules and the codes of
professional conduct provide guidance in determining the scope of these

L affirmative obligations Id.; see also Matter of Hendrix, 986 Ft2d 195, 201 (7th Cir.
1993) (Rule 11 of the Federal Rules of Civil Procedure and the Rules of Professional
Conduct provide guidance as to actions sanctionable under Rule 46); In re Bithony
486 F.2d 319, 324 (1st Cir. 1973) (complex code of behavior embodied in Code of
Professional Responsibility helps define "conduct unbecoming a member of the
bar."). Indeed, the Supreme Court's own rules also contain the "conduct
unbecoming a member of the bar standard. See S.Ct. R. 8.

Because the Rule 46 "conduct unbecoming" standard has been read to include
reference to "professional standards," seven courts of appeals have adopted local
rules that provide more specific standards. See Report on Local Rules Regulating
Attorney Conduct (July 5, 1995) page 8 and Chart III ("Rules of Professional Conduct
in the 12 Circuit Courts"), prepared by me at the request of this Committee. Three
have adopted local rules with a "dynamic conformity" to the rules adopted by the

L
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highest court of the state in which attorney is admitted to practice. The 11th Circuit K'
also has a rule adopting such a standard, but only to the extent that the state rules
"are not inconsistent with the ABA Model Rules, in which case the model rules,
govern." Both the 11th Circuit and the Court of Appeals of the District of Columbia l
have local'rules that show signs of influence from CACM Model Local Rule 4. Five
courts of appeals have no local rules to supplement Rule 46, but the 4th and 8th
Circuits have Internal Operating Procedures'and the Clerk's Office of the 5th Circuit'
states that' "it is longstanding court practice to look to and follow the ethical rules
adopted by the highest Icourt in the state of the attorney's5 domicile, while always
being mindful of the ABA Model Rule." See Chart III, sp page 2.

The uniformity of these local appellate rules - or lack thereof - has been 7
the subject of a major study by Professor Gregory C. Sisk of Drake University, "The
Balkanization of Federal Appellate Justice," about to be published in the University
of Colorado Law Review; Professor Sisk believes that "Ideally, the vague standard
in Federal Rule of Appellate Procedure 46 should be deleted and replaced by a new
standard through the Rules Enabling Act. However, although FRAP 46 does
contain a uniform national ethical standard, a model local rules approach could still
be applied in this context, in the nature of a' clarifying or specifying local rule giving
meaningful content to the "conduct unbecoming a lawyer" standard." (Letter,
June 26, 1996) I,'

Study No. 4 will address this issue by reviewing all reported cases of attorney
discipline in the courts of appeals and the reported record of all applications of F.R.
App. P. 46. This study should certainly assist this Committee in deciding whether to
recommend a model local rule for application in courts of appeals, as well as district
courts.

,f

CONCLUSION

These four studies are all underway. Four other extensive studies have
already been completed, and are available from the Rules Committee Support Office C

of the Administrative Office. (Tel. 2Q2-273-1820; Fax. 202-273-1826). These studies
are:

1. "Report on Local Rules Regulating Attorney Conduct" (July 5, 1995). (This report
includes charts of the local rules in effect in all district courts and courts of
appeal.)

2. Marie Cordisco, "Eligibility Requirements for, and Restrictions on, Practice before
the Federal District Courts," Federal Judicial Center, (November 7, 1995). (This
excellent report describes the rules governing attorney admission in all federal
district courts.)

U1
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3. "Study of Recent Cases (1990-1995) Involving Rules of Attorney Conduct"
(December 1, 1995). (This report contains charts breaking down all recent federal
cases by rule and subject categories.)

4. "Supplement to Study of Recent Federal Cases (1990-1995) Involving Rules of
F Attorney Conduct" (May 14, 1996). (This study includes all reported federal cases

between July 1, 1995 and March 23, 1996).

Together, the eight studies will cover all aspects of rules governing attorney
conduct in all federal courts. Assistance or suggestions from Committee members is
always welcome. Please feel free to contact the Federal Judicial Center, Care of Marie
Cordisco, or myself, at the following addresses:

Marie Cordisco
Research Division
The Federal judicial Center
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20002-8003
Tel: 202-273-4070
Fax: 202-273-4021

Daniel Coquillette
Monan University Professor
Boston College Law School
885 Centre Street
Newton Centre, MA 02159
Tel: 617-552-8650
Fax: 617-576-1933
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APPENDIX A

Proposed Model Local Rule, Committee on Court Administration and Case
Management, Judicial Conference in the United States. From "Rules of Attorney
Disciplinary Enforcement" (1978).

MODEL RULE (4)

Standards for Professional Conduct

A. For misconduct defined in these Rules, and for good cause shown, and
after notice and opportunity to be heard, any attorney admitted to practice before this
Court may be disbarred, suspended from practice before this Court, reprimanded or
subjected to such other disciplinary action as the circumstances may warrant.

B. Acts or omissions by an attorney admitted to practice before this Court, L
individually or in concert with any other person or persons, which violate the Code
of Professional Responsibility [or Rules of Professional Conduct]' adopted by this
court shall constitute misconduct and shall be grounds for discipline, whether or
not the act or omission occurred in the course of an attorney-client relationship.
The Code of Professional Responsibility [or Rules of Professional Conduct]** adopted i
by this court is the Code of Professional Responsibility [or Rules of Professional
Conduct]** adopted by the highest court of the state in which this Court sits, as
amended from time to time by that state court, except as otherwise provided by L
specific Rule of this Court after consideration of comments by representatives of bar
associations within the state. v
MS1

rr

l

LJ

Bracketed language is commonly found in districts using this model rule after the adoption of the
ABA Model Rules of Professional Conduct in 1983. V
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FERN M. SMITH
EVIDENCE RULES

TO: Honorable Alicemarie H. Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K. Logan, Chair
Advisory Committee on Appellate Rules

DATE: December 5, 1996

The Advisory Committee on Appellate Rules has very little to report and will not
be presenting any items for action by the Standing Committee. The Advisory Committee
did not meet this fall because it decided to delay work on any new projects until after the
close of the comment period on the "style" packet, which period ends December 31,
1996.

Since the Standing Committee's meeting last June, however, the Advisory
Committee has completed two tasks.

1. Further improvement of the proposed changes to Form 4. Pursuant to a
request from the Clerk of the United States Supreme Court, last June the Advisory
Committee presented for your consideration a revised Form 4 from the appendix of forms
that accompanies the appellate rules. The Supreme Court rules require parties desiring to
proceed in forma pauperis to file an affidavit or declaration in the form prescribed by
Appellate Form 4. The Clerk advised that Form 4 needs to be changed to include more
detailed financial information. At almost the same time, the Congress passed legislation
affecting informapauperis appeals by prisoners. The legislation requires detail on "all

L assets" of the prisoner and requires a certified statement of the receipts, expenditures, and
balances in the prisoner's institutional account during the preceding six months. At the
June meeting the Standing Committee approved in principle the recommended changes in
Form 4 but further simplification of the language was suggested.



Bryan Garner redrafted the form using simpler language and the Advisory
Committee conferred by telephone on final changes to the language. The form as
redrafted was published in August along with proposed changes in Appellate Rules 5 and
5.1.

2. Advisory Coimuittee's self-evaluation. In October Judge Wm. Terrell Hodges, r
Chairman of the Executive Committee of the Judicial Conference of the United States,
asked each of the Judicial Conference committees to conduct a self-evaluation. Because
the Executive Committee plans to review the self-evaluations at a February 1997 meeting
and the Advisory Committee did not plan to meet prior to that time, I polled the members
of the Advisory Committee by mail. On the basis of their responses I prepared a draft of
the self-evaluation for review by the members of the Advisory Committee. With their
approval, the report was submitted. In short, we recommend the committee's continued
existence. r

With regard to the style project, thus far we have received surprisingly few
comments; they are generally favorable. The comments contain some suggestions for
improvement and clarification as well as some new substantive suggestions; the latter
will be placed on the Advisory Committee's docket for later consideration.

An updated version of the Advisory Committee's Table of Agenda Items is
included for your information. K
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K To: Honorable Alicemarie H. Stotler, Chair,
Standing Committee on Rules of Practice and
Procedure

From: Paul V. Niemeyer, Chair, Advisory Committee on
Civil Rules

Date: December 6, 1996

Re: Report of the Advisory Committee on Civil Rules

I Introduction

The Advisory Committee on Civil Rules met on October 17 and
18, 1996, at the Administrative Office of the United States Courts
in Washington, D.C. A brief summary of the topics considered at
the meeting is provided in this Introduction. Part II recommends
that this Committee transmit to the Judicial Conference changes to
conform the Civil Rules to the repeal of the statutory provision
that allowed parties that had agreed to trial before a magistrate
judge to agree also that the first appeal would be taken to the
district court. Part III(A) notes the developing events during the
continuing comment period for the Civil Rule 23 proposals that were
published in August.- Part III(B) describes the progress made to
implement the discovery study that was sketched in the May 17, 1996
Report of the Civil Rules Advisory Committee to this Committee.

Several committees of the Advisory Committee were appointed to
help focus the work of the Advisory Committee. The committees
appointed to address current projects include the Admiralty
Committee, Discovery Committee, RAND Report Committee, and
Technology Committee. An Agenda and Policy Committee also was
appointed.

Early, nonfinal drafts of the RAND report on experience with
local plans implementing the Civil Justice Reform Act were
discussed. Judge Jerome Simandle, of the Court Administration and
Case Management Committee, was present and made valuable
contributions to the discussion of means of coordinating the work
of the advisory committees and this Committee with the Court
Administration and Case Management Committee. It is anticipated
that close coordination will be possible during the very brief time
that will be available for offering advice to the Judicial
Conference. No concrete advice was offered or considered, however,
because too many aspects of the enterprise remain work in progress.
The Advisory Committee will not be able to consider the
recommendations of the Court Administration and Case Management
Committee in time for this Report. A supplemental report will be
provided once the recommendations are known.

L A variety of other topics were considered. Proposals to amend
the Admiralty Rules, advanced by the Department of Justice and the
Maritime Law Association, were referred to the Admiralty Committee
for further review and drafting under the uniform style
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conventions. The continuing problem of developing good advice
about the Copyright Rules was discussed. Proposals to permit
private carrier or electronic service of papers after the initial
summons and complaint were referred to the Technology Committee.
Note was taken of the Judicial Conference decisionto fund a court-
appointed panel of neutral experts in the consolidated MDL
litigation involving silicone gel breast implants. The Evidence
Rules Advisory Committee request for review of proposed Evidence
Rule 103(e) was met by discussion and a report of the draft Minutes
to the Evidence Rules Committee. Answers were prepared for the J
quinquennial questionnaire that ,asks the Advisory Committee to
consider its own continuing role and function. -

The draft 'Minutes of the October meeting are! attached as an
appendix..

1 ' 'l II ACTTON IXTEMS

Rules Transmitted for Jiu`icial Conference Approval

Rules 73,174, 75, 76

Section 207 of S. 1887, the-FederaliCourts Improvement Act of
1996, Act of October 19, 1996, reshapes the 28 U.S.C. § 636
provisions forlappeal from a judgment lentered by a, magistrate judge
following consent to trial before the magistrate judge. Section
636(c) formerly provided two alternative appeal paths. l Appeal LI
could be taken to the court of i appeals, tr alternatively, the
parties could agree at the time of consenting to trial before a
magistrate, judge that any appeall would -be taken to the district L
court. The judgmentof the district court on appeal from the
magistrate judge could be reviewed only by petition to the court of
appeals for leave to appeal. This second appeal path has been
rescinded, leaving only the path,;pofldirect appeal to the court of
appeals.

Portions ofCivil Rule 73 refer to the former provision for Li
appeal to the district court. Civil Rules1i74, 75, and 76 establish
the procedurel ,for appeal to the district court. ,Rule,73 must be
conformed to the statute as amended,> and Rules 741,, 75, and 76 must
be abrogated., Portions of Forms,33,and 34lalspmust be changed to
conform to the statutory and rules changes. To conform these rules
to the statutory changes, the Advisory Committee recommends the 7
changes shown belowin the usual form.

The Advisory Committee also recommendls that theseichanges be F
transmitted to the Judicial Conference without any period of public
comment, with, the recommendation that they be sent on I to the
Supreme Court for submission to Congress. Part I(4)(d) of the
Procedures for the Conduct of Business byathe Judicial Conference l
Committees an, Rules of Practice and Procedure authorizes this
Committee tol,-elliminate the public notice, ad comment requirement
if, in the caIse of a technical or conforming amendment, it F



Civil Rules Committee
Report to Standing Committee
page -3-

determines that notice and comment are not appropriate or
necessary. Whenever such an exception is made, the Standing
Committee shall advise the Judicial Conference of the exception and
the reasons for the exception."

Parties no longer can consent to appeal from the judgment of
L a magistrate judge to the district court. Perpetuation of the

Civil Rules describing such appeals serves no purpose and may
mislead some parties to'consent to trial before a magistrate judge
for the purpose of also achieving a hoped-for 'speedy and
inexpensive opportunity to appeal "at home." Even if the comment
and hearing requirement is excused, conforming amendments can
become effective only" on December 1, 1997, ,more than a full year
after the statutory change. With comment and hearing, the date
would be pushed back,,to December 1, 1998. Once Congress has made
the decision to abolish this, means of appeal, the only question for
the Enabling Act Process is the technical one of making the right
conforming changes. The Advisory Committee- believes that the
conformilng changes are sufficiently clear to justify prompt action.

It is possible that on December 1, 1l997, ,some cases will
,remain ,Ipending, before, magistrate, judges in ,whichl -the parties haveF consented to appeal to the district court.' There is no need to
defer conforming changes, for fear of the impaction these cases.
The retroactive effect of the statutory changeis not-a matter to
be resolved by court rule,.i The effect of 'thlbi!conforming rulesU: changes will be governed by the Supreme Court order making the
amendments; ,the usual provision in rules ordersii ish tIat the changes
take effect on Decemberi, Iand "govern all proceedings in,' civil
cases thereafter commenced and, 'insofar as] just and practicable,
all proceedings in, civil l icases' Othen pending,",,- 281,,U!.,S.C.A. §
2074(a) provides that changes doqiot applyp to pending proceedings
"to the extentl that, n tie opinion of the cIourt in whch',such
proceedings are pending, the application of suchh4'Xrule in such
proceedings would not ,be Ifeaaiblebor would work injustice, in.which
eventl the former rule applils." I '1' :i

Conforming Changs: aRules 173, ,74, 75, 76; Forms 33 34

Rule 73,. Magis6trate Judges; TilbCoent and Appeal ~eptleftsiL i a I,, i I1 I N ,i I Ii , I t S ' jl 1

(a) Poweiis roer. m i A record of tthe proceedings
shall be madelJ' in accordanc e wit4the requirements of Title'28,

C: U.S.C. § 636()( 95).

(pC) NermAl Appeal Rette.' Inaccordance',,withiTitle 28, U.S.C.
§ 636(c)((3)1,:-, '- ol-, -ert-l
L bd ea+>te~te-p ele appeal
from a Judgmen entered lupon dixection of a magistrate judge in
proceedinqgs lunder this ruleil lie to thelcourt of appeals as it
would from a judgment of the district court.

U~~.
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eE-+Febtx>Me--*nd-thefeatee,-t~t~ei -ieen Iy - -tie- --m~eet- -e
appea4^. -

Committee Note

The Federal Courts Improvement Act of 1996 repealed the former
provisions ofq 28 U.S.C. § 636(c)(4) and (5), that enabled'parties
that had agreed to trial before a magistrate judge to agree also
that appeal should be taken to the, district court. : Rule 73 is
amended to conform to this change., Rules 74,75, and 76 are
abrogated,.for the same reason. Theeportions of FormW33 and' Form, 34
that referred to appeals to the'district court also are deleted.
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.fla++ng+n-ne-e~~theek

Rul 74-StaisPeabrogated fo .he-raon--s described intehe-mNo~te to

Ralte-ap7-Preeea*edin-s-o3P-Appa-lt-Prhe-Maej4vetrateciuje-~to-sea:stret~
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, ~ ~ p 9

Rulte-7,sargtebo h easn descrtibted -in the Notevto

Rue7.-Poeeig-eepea-rm-aotrt-udef- dees -a

Sfat-+inY,_i PI le e-the- -: -B. s. 0f-te
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Rueth74 is-abrogastedfr the f*r-easons escribeed in te Note to
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mhe t -e n-7&e-thapt-&-t ie e- a -frov d -em t e rr tai -te s r pt-,- e n.

~~tie~stetefflest~<e-iieesef-dhxeee~+f - -&et~x#sf- -the Li
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neeesYs --f&r-t4SCM k:e---e- -
pa4:d-foe-bond&-t-&rwe^e -iVt-s -end-iiicI iqea-- ha41i-be- taxed-a s

Committee Note

Rule 76 is abrogated for the reasons described in the Note to
Rule 73.

'Form 33. Notice of Availability of Magistrate Judge to Exercise
Jurisdiction and-Appeai-eptienV ~ ~~~~~~~~~~~~~~,,* * * * v*,.>
An appeal from a judgment entered by a magistrate judge may be

taken directly to the United States ,court of appeals for this
judicial circuit in the, same manner as an appeal from any other
judgment of a district court. :

appea+-1-4-taken-te-ft-dster4et-3ud~e-MatY-be-reviewed-by-the-United

States ee-{eppeft,+s- <n-flr- -E as + sss---e-by-way-e f
pettem-ie~-;eave-ie-appeai7 ,4,J

Copies of the Form for the, "Consent to, Jurisdiction by a
United States Magistrate Judge" anl-' t- e- -Appe&I-- &-,
B+treiPuge are available from the clerk of the court.

'Form 34. Consent to Exercise of Jurisdiction by a United States
Magistrate Judge7 -Eleetien-of-Appeal-te-Bistriet-judge

ULEe@TeN-eF-APPEA -he-B6EsTEReT-zGH

In- xsfl~ -w~th-_=IIX=__ -fs-C2riife48 A.k<.-
636tettt t ~~-e~~estneit th-tee+-tae-e any

------------------------------------------------------------
--- Bate------------- ----------- S4gnatiee
Note: Return this form to the Clerk'`ofg the Court if you consent to

jurisdiction by ha magistrate judge. Do not send a copy of
this form to any district judge or magistrate judge.

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L.
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III Informational Items

A. Rule 23 Hearings K
In August, 1996, proposed amendments to Civil Rule 23 were

published for comment. Written comments are beginning to arrive. K
Three public hearings have been scheduled. The first hearing was
held in Philadelphia on November 22, drawing nearly 'three dozen
witnesses. Virtually every feature of the proposed amendments drew
extensive comment. The comments ranged from full support for the 6J

proposals through suggestions for improvement to strong opposition.
Although in one sense the comments reflected themes that had been
made familiar during the lengthy process that led to proposal of K
these amendments, they ,also provided much ground for further
reflection-. i , The specific focus, provided by specific-proposals is
doing much; to enhance the process. Further hearings are scheduled
for December 16 in 'Dalla's andf D for iJanuary17, 1997, in ,San
Francisco. D S.1 il ,

one'i of the proposed a' menents w! would add a new subdivision
(b) (4) to Ruloh 23; 1 resolving''a didfference among the icircuits on the
proper role of classes certified for purposes of settlement only,
not, for [trial. More thlant, two months after publication of the
proposaliqsiL,!~,the Supreme ourtrligrianedcertjorari in[ one of these
cases,,,Georine viAmchem Products, Inc., 183 F.3d 610"[(3d Cir.),
certiorari granted 117 S.Ct. _ (No.96-270, November 1, 1996).
itlljlis no lpossible Ito'i-anticipate ,,the ways in which the Supreme K
Court' s lliisposition of thr case m4kiplay ffect the' shape of any
settlement class provision.; ThhatS matter must await the event.

C ~ B. Disoy~y ~Projc
i; TD ! s i lil INITAL, 1 1 1 [ 11i I

In reaction to the samefo rcestha1 produced the Civil Justice
Reform Act, Rulei 26 wasl amendd in~1 1993 to provide for the
experimental ,locallioptionr l i rmdateld initial [disclosure in civil
cases. The Ipractices that were[[~Jsul'seguently employed by the 94
districts vary widely andTarel|iowrisusceptible of study. From the
beginning, it wasiunderstold that <it would be necessary to analyze
the experiences and'iadoptl he kbesl approach as, a new national rule.

Also in response to the Civil Justice Reform Act' s urging that
procedures be discovered to reduce delay and cost in litigation and
in response to similar demands of attorneys directed more
specifically at the cost of discovery, the Advisory Committee LE
decided to undertake a more comprehensive look at the discovery
rules, principally to determine their cost to litigation and to
discover paths to reduce the cost without reducing fairness in the
resolution of disputes.

The Advisory Committee accordingly decided at its October K
meeting to address these discovery issues as part of a long-term
and comprehensive discovery project that also will include long-
standing projects of the 'Committee to review the grounds for
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vacating or modifying Rule 26(c) protective orders, to review the
scope of discovery provided by Rule 26(b)(1), and to review
discovery abuse.

The Discovery Committee was appointed. A special Reporter,
Professor Richard L. Marcus, has accepted appointment for work on
the discovery study. The Federal Judicial Center has agreed to
undertake a new empirical study of discovery, working in
conjunction with the Discovery Committee to plan the proper scope
of the study. A conference on discovery is being planned for
September, 1997, to attempt to gather as many reform ideas as
possible. If these efforts are successful, the October, 1997
meeting of the Advisory Committee will seek to identify promising
approaches to be developed by the Discovery Committee for
consideration by the Advisory Committee at the spring, 1998
meeting.

It is far too early to speculate on the directions that
discovery reform may take. One possible combination, for example,
would strengthen and nationalize initial disclosures; permit a
limited area of party-directed discovery; and require a formal
discovery plan, approved by the court, for more extensive
discovery. Many variations on this three-layer, "neapolitan,"
approach can be imagined.

Because discovery is so important, the Advisory Committee
hopes to find changes that are recognized as improvements by judges
and by lawyers on all sides of the litigation process. Care must
be taken to avoid changes that predictably and systematically work
more to the advantage of defendants, or more to the advantage of
plaintiffs. At the end of this project, it may be concluded that
significant changes are not possible because there is good reason
for the substantial controversy that surrounds any proposal. It
may instead be concluded that there is no need to reform the
discovery rules - that there are no problems that can be cured
without incurring undue costs, or that whatever problems may exist
can be cured by better use of the discovery rules we now have.
Whatever the lessons may be, and whatever proposals for rules
amendments may emerge, a thorough study of present experience may
help put the broad discovery issues to rest.
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I DRAFT MINUTES

2 CIVIL RULES ADVISORY COMMITTEE

3 October 17 and 18, 1996

4 Note: This Draft Has Not Been Reviewed by the Committee

5 The Civil Rules Advisory Committee met on October 17 and 18,
6 1996, at the Administrative Office of the United States Courts in
7 Washington, D.C. The meeting was attended by members Judge Paul V.
8 Niemeyer, chair, Judge John L. Carroll, Judge David S. Doty,
9 Justice Christine M. Durham, Francis H. Fox, Esq., Assistant

10 Attorney General Frank W. Hunger, Mark 0. Kasanin, Esq., Judge
11 David F. Levi, Judge Lee H. Rosenthal, Professor Thomas D. Rowe,
12 Jr., Judge Anthony J. Scirica, Judge C. Roger Vinson, and Phillip
13 A. Wittmann, Esq. Edward H. Cooper was present as reporter. Judge
14 Patrick E. Higginbotham, outgoing chair, also attended. Judge
15 Alicemarie H. Stotler, Chair of the Committee on Rules of Practice
16 and Procedure, was present. Sol Schreiber, Esq., attended as
17 liaison member of the Committee on Rules of Practice and Procedure,
18 and Judge Jane A. Restani attended as liaison member of the
19 Bankruptcy Rules Advisory Committee. Judge Jerome B. Simandle
20 attended as representative of the Committee on Court Administration
21 and Case Management. Joseph Spaniol, consultant to the Committee
22 on Rules of Practice and Procedure, attended. Peter McCabe, John
23 K. Rabiej, and Mark D. Shapiro represented the Administrative
24 Office of the United States Courts; Mark Siska and Melanie Gilbert
25 of the Administrative Office also were present. Joe S. Cecil,
26 Donna Stienstra, and Thomas E. Willging represented the Federal
27 Judicial Center. Observers included Alfred W. Cortese, Jr., Steve
28 France, Charles Harvey (liaison, American College of Trial
29 Lawyers), Russell Jackson, Fred S. Souk, H. Thomas Wells, Jr.
30 (liaison, ABA Litigation Section), and Sam Witt.

31 Judge Niemeyer opened the meeting by welcoming Judge Rosenthal
32 as a new member, and announcing the reappointment of several
33 members.

34 Judge Higginbotham was greeted with expressions of great
35 praise and deep gratitude for the energy and dedication he brought
36 to leading the committee through several challenging projects
37 during his term as chair, and for the remarkable programs he put
38 together to reach out to all parts of the bench and bar in taking
39 the Committee's class action study through to publication of
40 recommended revisions in Civil Rule 23.

41 The Minutes of the April, 1996 meeting were approved.

42 CHAIRMAN'S REMARKS

43 Judge Niemeyer opened the discussion of the Committee's agenda
44 by developing issues of program and structure.

45 The work of the Committee meetings has been heavy, and
46 promises to continue to be heavy. To make best use of the limited
47 time the Committee can work together, several working committees
48 will be formed to enhance the work that can be done at full
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L
49 Committee meetings.

50 The Agenda and Policy Committee is responsible for reviewing
51 all materials that are put on the agenda for each Committee
52 meeting. It, also will be responsible for considering the long-
53 range program of the Committee in discharging its statutory 7
54 responsibility to, assist the Judicial Conference with the duty
55 imposed by 28 U.S.C. § 331 to "carry on a continuous study of the
56 operation and effect of ,the general rules of practice and
57 procedure." The members of the Agenda and Policy Committee are
58 Judge Scirlica, chair, Judge Levi,, and Phillip Wittmann.

59 The, Technology Committee is responsible for considering the
60 many issues that will arise, in attempting to adapt courtpractices L
61 to the growing, ,shift away from hard paper communication to
62 electroirc, communication".' The,,members of, the Technology Committee
63 are JudgeCar'poll chair , Judge Rosenthal , and Professor Rowe. The
64 Bankruptcy RulesAdvisory Committee has worked with these problems LI
65 6 egu and jhas been eager t dotrules that will facil 4tte
66 use ,of lec~trodi'di mdeans lior f~lig aneventually, service. The
67 Standin9 Cpmm~ttbi hsreated F t w e1nlogy Ciommittee, tobeL

68 c~mp~edIo r~rsna~ fro eh fteAdvisor~y Conimit teS.68 compos ; e f ppesnX i dvec 1. m4 b
69 Judgqe ,,lCa, ~pll is the,,,Civl Rules, Coi ttee s represent ative.,

70 T1Wemil IWAND rdeport o n"experience with the Civil Justice Reform
71 Act w ill brequiric bse stuiy0b tbs CommitteeL. The firsti need is
72 to main n6pnac wth theCudio rdinistratj'on` and Case
73 Managemn omtte a 1 t com1r TeFpreparS to mke
74 reco me dioo theilk t the
75 reort tha e'~ 4~~~u d to6V et Cnrs

76 y t~ ~i ~f ~ux~199 JT'hils' eomit will attedteMrh
77 197 ~ytel Ar aii ssociatint suy ~h
78 RAND report. rt i
79 chair rilA~ssiptant ~lilpltoltj Gen Fllwntt,,,rand PofessorRowe.

80 Disco; Millie tisthsave been cotiually befori, thi6e Committee
81 for man years. t has been several years howeyer, since the
82 ComiteJatepo temotfndmrtlisp~gp~Lig to the
83 coeo dcveyad retishb wen'nt'ce pedng

84 11~~~~[ 0 FF [J INTISC I [~FFI more
85 fundaet a'. ~tAn U~s e~~ y~s.~e ii ~itce
86 rt San d s a iaed

87 disc' ure
88 tb i4eX sti e
89 Th Jue] ~ y id h ~ YU Comtee
90 Xs i±hr ~ ~ aoli~J. Hansen
91 PosgtadFaci 's [.orkofti pmttee will
92 be atclryba:L'ft h~db an

comte.a g F[ !F F~tis

95

965 hi Se~yeral chngsFf e Adiniralty~ rules~ are onI it.,i Fagenda for
96 this m~~~F ing. ~ ca zd natr o ladmiralltyI practice

97 justifis appo It n facomtetorvw hese, 1roposals and
98 become 4 teFI dmra4,' uls lh ,Admiralty
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99 Committee is Mark Kasanin, chair, Judge Vinson, and Professor Rowe.

100 The Committee Reporter is ex officio a member of each of these
All 101 committees, and of the Standing Committee technology committee.

102 With the help of the Agenda and Policy committee, the
103 Committee must continue to think about the character of the tasks

L 104 it undertakes. Of the four proposals that were published for
105 comment in August, 1995, only one - a modest revision of the
106 interlocutory admiralty provisions of Civil Rule 9(h) - has been

Id 107 sent to the Supreme Court by the Judicial Conference. Proposed
108 changes in the discovery protective order provisions of Rule 26(c)
109 provoked substantial controversy', and have been held for further
110 study in conjunction with the broader study of discovery issues to
111 be launched over the next year.' A proposal to amend Rule 47(a) to
112 create a right of party participation in the voir dire examination
113 of prospective jurors revealed a' sharp division of views between
LJ 114 judges and members of the bar. "The committee concluded that rather
115 than persist with a rule change, it would be better to address the
116 misunderstandings between bench land bar 'by encouraging mutual
117 educational efforts. Judges should be made more aware of the
118 inadequacies that many lawyers perceive in ,jiudge-conducted voirr 119 dire examination. Lawyers shouldtbe-,more willing to deny the
120 temptation to misuse the 0pportunity to participate that a' majority
121 of federal judges now afford. The proposal to amend Rule 48 to
122 res'tore the 127pers'on civil jury was 'rejected by'the Judicial
123 Conference, a matter'discussed later'in the meeting. It was known
124 from the beginning that these proposal's woulddgenerate controversy.
125 Such controvfin i cnrests that are
126 not'~ easily reconciled in exp~licit lrule p viions. 'One concer n the

L 127 Comiitte'e may w4anft to" bear "in mind is' tha proposal's that ,r'eveal
128 sharp divisions' among ''!identifiable groupsnma not be they fair
129 bialancing of competing inereststat te Comittee iiadintended.

L~ 130 I~t also lis nece sry,'to kee~p' i~nimin tcntan Itrc en tha
131 frequent, changesin e rules are u e inu Eac t tnst to

Ir- 132 a new way ilof 'doing thing iimposescost s, not only iW learning of

L ji3

L 133 The newrlsandcpintonertn Ite btas in ha g

134 out the,2 problms Xtht arise mlemintq on is
135 temp g to amen d irdule meret eca'rsr Knt can bemadeionit ome
136 way, bettir., cheobst of s t u dyinp lenting angem be

L 137 weigI9e ca~u)ybfr nugn hKtm~tOn I
138 oA I 1a1 ~~~~~~~~~~~La le chang is

L145 1991. ihe el aorte4 e frsmde Fb t h'Comttetorh out toi

139 worth ie ~ ut~ committdt usigth chnewt vgr .
140 The ComLteshlljd teiie htec p pa sTpranad
141 clearyrge,'n nsuor"i revywa ~p rprt

142 Rue23Rpt "

143 Judge Niemeyer introduce te ,currtent state' of'the, Comhmittee' s
144 class-acrtion iproposals. The pIPfes % tudying ,Rule 213l>blegan in
145 1991., Thie elacborate efrsmdbytiCoitetoeahutto
146 concerned constituencies proed enormously beneficialii 'showing
147 what the issues are. Many of h isskGigs proved to be larger than
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148 the grasp of the Rules Enabling Act process. A taste of these
149 larger issues is provided by Parts I and II of the August 7
150 memorandum that was written to introduce the proposed changes and,
151 included in the agenda materials for this meeting.

152 Events inevitably continue apace outside the process of
153 amending the rules. one current phenomenon involves increasing
154 resort to state courts"with actions on behalf of national classes.
155 The Supreme Court has recently granted review in a case that, raises
156 the question whether a statel court can recognize' a mandatory
157 national class on terms that deny any right to opt out while
158 seeking to bind all members of the class. A direct answer to this
159 question may have dramatic effects on the development' of mass tort
160 class actions,' sett eient classes, and related matters.

161 Just before the gIRule 23 proposals , were presented to the
162 Standing Committee, a, letter signed iby-a, large groupoflconcerned
163 law ,,profess ors urged that1 ,the Stanjiog Cpbommittee' notapprove the
164 proposalsI;,for, publication., lTheqllFcpncernsd raised by thellletter are
165 n in large ppartladdressed by the ,C omittee, Note, whichhad not been
166 complted- ecssal had notIenadeavailable when the
167 rletter,,was iritqten.iiSevpral,,Pf th se0 concrnsImady hav abaterd, at
168 leastt with* respect rto many Ofj Ith si e rst in theiwake1 of actual
169 'publication oylhe proposals and note,

euJh . Aos~s ~ ~ [*i
170 T ies.
174 1 11 fl oIalrilyi [ LII1 Plil%0Slilffi~lX~n; S tlistein Rule1 23(b) (3)

76 ll l; 2E m l E2I~ulitoQ;W Zl W! r t La ml ts~illg
172 ' bear 1 t t Is t t ari the
173 I 1 19Imm¶11 II T 4lIff t
174 Co c )sa i Pes.1, on a b4) g At

'19~~~~~Fi[l~ 6 g tIti X an xng tS ofi

175 ~ ~ne erad
176 ..C.LI~ a kIiil~~1 n. A

177 r il .erji ~ii. I ~ i¶~a~l 9r
178 Ke .JU1n rysth' ~ u~~~~dce

181 Ili~~ 1 *is 1 l h eq tsILsbivLonI 1 j)'Iaiwl
182 sll g l yll! o

184 14~.#1e [ le. is

185 H~a q'"'t~a

187 ~ eh b~~~apoig apo~ dClas

189 NOI~ e~ oru 1, from.
192 ten e
191 efr Iit iJ

193 P I l ii iIs s o
194 ComI xo~entL11 iis 1i] ey 0(~cb) (3) a~nd (b) (4). All

194 C 1i~ r~ou&ncourIitrsted students',of Rule 23
195 t ~-~~ ~~nf 1~ 1 h h~ 1 shdled public hearings. And

'196 ~~~~~~~~~~~~~~~~ ii 0 tis, important, in a
197 ~ IIrHi fl I ~iu ~ ¶i~ 1 dfeecsI of opinion, to findv
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198 out whether there is general support for the proposals, general
199 opposition, or a deep division of opinion.

200 Judge Higginbotham then described the course of the Rule 23
201 proposals since the April meeting of this Committee. The first
202 caution is to remember that the proposal package represents a
203 minimalist approach to change. The issues the Committee decided
204 not,, to address are far, more complex, and in many ways more
205 important. There are good reasons for the decisions not to address
206 -,,these larger issues. The proposals do not deal with classes that
207 seek to include and bind future claimants, including those who have
208 not yet even experienced the injuries that eventually will make
209 them members of thepclass. Early proposals thatwould have allowed
210 a court to deny the right, to be excluded, from a ,(b) (3) class were
211 not pursued. Several letters were written ,to the Standing
23,2 Committee to challenge a proposal that this Committee had not made;
213 the misdirection made it easy to respond, but the misdirection also
214 can obscure' the real issues. I The letter signed by so many
215 academics was prepared without full knowledge of the process, and
216 should not be taken to represent a'widespread judgment about 'the

L 217 merits of the proposals actually made. Much press attention
218 similarly was devoted to, attacking a proposal that the press

if 2,19 thought had been made, but was not. And a good part of the initial
220 reactions has ,,comefrom peopleh , concerned with pending litigation,
21? and the impactl that the proposa lsmight have on positions important
222 to thelitigation. The August 7`- memorandum in the agenda materials
223 was 'wrkitten ,to ensure,,,, public lunderstanding of Ithe proposals,

- 224 protecting against, thed, jrisk of premature summaries, and to
225 underscore drafting loptions as, well as tto note sbme, of the
226 proposals that were, pt aside.,, It was not 11published, with the

L 2i27 proposhAls because it lhad not been before the Standing Committee at
228 the June meetikng.

229 The Standing Committee seemed to understand the message that
230 the amount ,of Attention devoted to the Rule 23,proposals so early
231 in the, process ,reflects the importance of the underlying issues.
232 Attention and, controversy should not defeat the proposals. Instead

L. 233 close attentioAn, must be paid to all the, public comments and
234 challenges.'" TheCommittee then must decide what is best, recommend

r 235 the best, and spport it. The (b) (3) (F,) proposal wil'l draw a lot
236 of attention and comment. The Committee will benefit fro i t, And
237 it is important to adhere to the minimalist''approach. i

F 238 It seems likely that the next major devellopments'iii class
239 action doctrine will come in substantial part from, developments on
240 the constitutional front. The Supreme Court review' ,of the Alabama
241 mandatory class ruling will be an importantbeginning. It is
242 important 'to remember that the (b) (4) settlemenit class, proposal
243 retains the right to opt out., The proposal in fact protects the
244 right%,to opt out better than many classes that ':lare lpertif ied for
245 litigation andcthen settled after expiration of e optout period.
246 Underl the tb) (4) ,proposal the settlement agreement m st be reached
247 before icertification; thedecision whether to opllout'can, bemade

F 248 withknow edge of the settlement terms.. In'litiga4ton tcl sses .that
l
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249 settle after expiration of the opt-out period, the right to opt out
250 is protected only if the terms of the settlement provide it.

251 Discussion of the Rule 23 proposals reflected the minutes of L
252 the Standing Committee 'draft minutes that were included in the
253 agenda materials. It was observed that, although the Standing
254 Committee approved the proposalsfor publication and comment, many K
255 members expressed strong reservations about several features of the
256 proposals. Itwill be important to find ways to make ,clear'the
257 dependence of the (b) (4) settlement class proposal on (b) (3),class
258 status. ,,And it'i will ,,be' even morei, important to provide information L
259 in the Note, that ,wil'l help ~district judges know what 'to do with
260 t proposed qsettlement classes. A"iConsumer' advocates will, be'up in arms ,
261, I.dIabout the (b)(3)(F) rclass; many of the', objections lagaincani be met
262 14 Ilby Ismall I changes that make it clearl tht "many small-claims classes ,i
263 will remain proper. !I

264 !!i'The le iaw professors who lexpressed concerng, by writing the
265 Standing,..CommitEee have'lbeen invit '-d ito file further commentsand
266 to ' ,apppeaic, athe Pul i q hearig T1heir ,,suggst-i°ns, i will,, be
267 ,,inmpor ant" ! i

268 , It wa fu rher suggested Ithat there are three main i,,sets of
269 cilcass'lacton pi5blems tpday. First are federal-state p)roblems. K
270 Pl antifs a ving more and mo to state courts, particularly

271 itn rt shl e w ke of th tSuprlme C272 thepremedcision t#At seems t ntench272 ll fth-r di-credit oeff the f state rlass-action pjdronts.em273 Therge l~ire k iso liatison'with st ite jud desirable m orantlw. a U

282~ ~ ~ ~~~~~~~i Cofe ce~llti' Jutie ha' MassLTIorts LitiainCmite

274 sirgleg ate f bind alls Kstafe ofgre io a' ationtt class.
275 anpectnd Ar l as olviA speamst as. The apvpointe X eav
276 pise rf T6 K be o outina the cmurtstte cThirt are bttweyn
277 fee ;~I ap~sl~sol 1 b md ogide ju ~twrd
278 better 'feawrs 1

279 Furher discussion of thes federal-state relations problems
280 rpCognized Ith need to develop means of cooperation outside the
281 rules. II(e Os f liaisonwt state judge ae mprtant. ~The
282 ldbnfer eo hef Justices has a Mass Torts Litigation Committee.

283 Al 1lisip, udge who haverbn asi ad~~ MDL; cases ,meet
284 regndl jend discs problems of relationshipfc s with state courts
285 andsaeXtgton A special master has bniappointed in 'the

286 ied,4 elbrest'implant litigaio orte particular
287 purpos S f ~ ai~a gcordination among state cortsL an4 between
288 statecut an federal courts.

289 a was reminded that it had put aside proposals to
290 ameh iue%(eKyadding a ~check-"list of factors to be considered
291 inT hi epposed settlement. ,

292 eJudicial Conference rej on ofthe p
293 tol medjule~ o restore the 12-person, jury, JudgeHigginbotham
294 obse ~ h rejectionL was ~inevitab le afethei listrict
295 ju g~~~~Qjfrnecnlddthativarious ciI district
296 j.g 1 fII kwere opposi~d, to the proposali., The assopiations
297 di 1~~of Ithe 1,~background maei ht provided
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298 important information to this Committee in its deliberations. It
299 is difficult to find ways of educating district judges about the
300 important values served by proposals on topics that seem to yield

L 301 readily to the immediate lessons of their own experience. Six-
302 person juries are more convenient, and do not lead to manifestly
303 wrong verdicts. It is difficult to communicate to busy judges theL 304 vastly improved representational quality of 12-person juries.

305 The 12-person jury enterprise should not be abandoned
306 entirely. The Judicial Conference came close to returning 'the
307 proposal to this Committee for further study,,and the grounds for
308 the opposition were never explained. Although concern about
309 increased cost was a common element of the public comments, there

L 310 was no concern on that score. Instead there seemed to be a general
311 perception that smaller juries are working.t Many judges now have
312 not had any experience with 12-person civil juries. There is an

L 313 apparent fear that given an opportunity for a 12-person jury, many
314 defendants will remove actions froml ,"state courts ,that ,otherwise
315 would remain in state court. This fear , seems ill-founded; many
316 factors control the removal decision. Another argument is that the

L 317 number of peremptory challenges would not be increased; t~his
318 argument ignores the fact ithat the number was set more than a
319 centurykago, and persisted for many, years with 12-personl juries.

L. 320 The ,reduction to smaller juries,, simply increased the effectof the
321 unchanging statutory prision. ,,Areturn to 12-7person juries would
322 merely return to the situation, that had prevailed ,fo6 a longtime.

L. 323 One, possible strategy would, be,,toq reconsider the unanimous
324 verdict requirement, considering a package ,,that,'l jwould, combine a
325 10/12 jury verdict with ,restoration of thej 12-personury This
; 326 approacq,1 however, ignores the effect of theismnanimity requirement.
327 As the,, Committee 1has regularly observed, ihung;juries are, rareF e ven
328 with 12 person criminal juries that must' agree beyond a rea onable
329 doubt. The impacti of1, thei, require met is dn the dynamics of
330 decision' jwith'in t~he, jurntteaiiyt~ c verdit. A
331 unanimity reurm~t forces ,tho uyiL pycLoe tetd to
332 each ri heac or
333 adjusting all views to reach alconsensus, 1e,, viewpointst are
334 represented in a 12-member jury, and all viewpoines are ¢onsidered
335 when, unanimity is rquired.

336 , t is not possible to 1argue thatx, a 6-person jury is better
337 than a12lperson jury It is very difficult to,'arqguethat it is as
338 good. , 'I .'

L 339 ' Committee discussion of the Rule 48 propos noted that in
340 some dlistrict's it may be difficult to find 12qualifiedl jurors for
341 some cases because the population is thin, and some cases involve
L. 342 employers 'or institutions that involve'gi n Members of the
343 community. , l

r ",11t + ,~~~~~~~~~~~~~'heIFdth er It' Ssile2?aF1P]
344 it ,a2lso was asked, as a general matter, Wether it i's possible

L~ 345 to firid,,ways to get information to the circuitldistrict ,judges
346 associations , rin ways that will encourageb etter deliberated

fg 347 responses to Committee, proposals. No ', concreteI means ',were
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348 suggested.

349 Discussion of the 12-person jury proposal led back to review
350 of the proposal for party participation as a matter of right in f i
351 voir dire examination. The committee devoted a lot of time to the
352 endeavor. The result has been not a rule change,, but work with the
353 Federal Judicial Cent'er that has given a more important role to ''
354 voir dire in the programs of instruction for 'district judges.
355 There may be other means of educating judges about the importance
356 of 12-person juries. Judges have the discretion to seat more than
357 6 jurors now, -and, many routinely select 8 or 10 in cases that are L
358 likely to be at all protracted. Continued attention to the subject
359 mI -may encourage more use of larger juries. Experience may inh turn 7
360 il llhelp ,,prepare theIriway for reconsideration of ,,the, 12-person jury V
361 lproposal in a few 'years.

362 " D qRA REPORT "

363 N Members 1o6f the' Committee have reviewed the September, 1996
364 'drafireport 'prepared iby the, RIsANDtInfstituti for Civil Jullstice to
365 1 valiate local 'experiments under the CivilpJustice Refor*mAct. The £7
366 seport is Kalalik, Dunworth, Hilj4 McCaffrey, Oshiro, Pace, and
367 yaiana, Just. Sbeedv.' [and IInexbensive? IIIAn Evaluation of Case
368 hManalqwent under the I iVil Justice Reform'Act. This draft is
369 iscribed asilllrna ifinal report rof a lproect. It has been iformally £7
370 ' cl sbutNs nInot b',en fo r 11 [ dited'" At the same time, it
371 'i 'ntcleared ~,for 'opin publia! Ln"

372 i ; ijillJudge Jerome Simandle, of the Court Administration and Case
373 iMn'4eme'nt Comiittee I,(CACM) ,,tte ned this umeeting'to, explain the
374 IrJ bein doe by' CACM with tie IRa d Repo. CACM is the Judicial
375 C n rence Co * ttee that 'ha v'poverseen the RAND ,1study,:; and will L

376 I commendations for tiri. epbrtithat the Judicial ConferenceH ~~~~ K~~~OF ~~t to~ silb~ June' 3'0,'1997., 'TheJuial£
378 ~ rr ee in akh tCAUM Meets early in, December.
338709 tx - CM 111 anticipated r and
380 ec ~midtn ihti omtelsso si spatcbeto
381 d.0¶r9MK to d ismaterials to Xhe Judicial
382 ,~~iie~ a~rthanFerayII4

383 P re1;minr discussion lised the qestion whether any of the
384 g in t RAND report ilgc s in the il Rules.yl~~~~~~~~~~~~~~~~~~~~~L
385 Thpisrh~~r F f~astaed beca e the Cvl ustice

386 I[[JJ~P al~ora FJxerime.i alongt1 lie'ha
387 suppor 'careul social scien research and conc lupons. Cases
388 anagement tracks.
389 jug infcn hne a te~ had managed

39 1 te,[as 4 mPari3s8onf 1 a sofcssta in fact were
392 gsays.e ntT, e~ lar' concluisio ~is that in

393 tt)4 otiethe "~Iinma an ment" . c tgrIti
394 ps beFOFFFFFaciy Fashorne tm t8 ~disposl in without

395 Pl~si~ fFa'y c~b;of £7e395 [i~~~r~ ~ by inationiF ~~thre mnagement
396 pFqes 9y c aaeIe1t ~[ai icvr uof,Iand an
397 'erEt~l4e L p hs e1nq~ ~eatoiFdunder the
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398 present Civil Rules. The only change that might be made in
399 response to this finding would be to change the present
400 authorization into a mandate.

401 The lack of obvious occasions for change was approached from
402 another perspective. Many had expected that the report would
403 provide a real opportunity for reexamining many aspects of present
404 procedure. Instead, the findings seem noncontroversial. At least
405 on first view, they seem generally to reinforce received viewsr 406 about good case management practice. Even the indications that in
407 some settings it costs more to achieve speedier disposition than to
408 allow litigation to take its course according to ,the natural pace

57 409 of the parties is not surprising._

tLd 410 The findings about the effects of ' Civil Rule 26(a) (1)
411 disclosure, and the many variations adopted by different district
412 plans, will be of great interest to this committee. At the same
413 time, they are remarkably tentative. There is a repeated emphasis
414 on the findings through lawyer surveys that lawyers in districts
415 that have adhered to mandatory disclosure do not like the policy,
416 but that lawyers who have actually engaged in mandatory disclosure
417 seem to fnlike it,_ Th'is seeming puzzle may 'reflect a l general
418 hostility larising from anticipated fears about disclosure that are
419 assuaged by iactualk experience with I disclosure. But a close lookL~~~~~~~~~~~~~~~~~~~~~~~~~420 will bee necessary to determine whether this is the explanation, or
421 whether there is some other explanation. Other studies also are
422 being made of mandatory disclosure, particularly as districts

Lo 423 evaluate experience wuder their own 'plans,, There il be much to
424 be learnedy kfrom them.I

425 ' ,This dis1cussi~n of tnanidatoty disclosure, led, to comments
426 anticipating the, later geinal discussion ofydiscovery. Concerns
427 have beeneressed with thevlack, of upnifonmet aisi "from the

L 49428 exp i rulision inw g Rule 26(a)(i) that authorizes lo'ale rules
L 429' that op6u f the, nhatio~nal 'rule. When the,, CRA 'expires, l~'local

430 chnesd tlopt outtmIuasnt be expressed byo loa 'rule. IThelj Federal
C 431 Judea1 t surv I eyls -of disclosure practi es indicate thhat most

432 of trt 'have opted out of thenAtional, r indeed
433 ha8 S dot t l rule s. When the opt-out trovisiob w adopted,
434 , a6ywihave to ,leariigfo xeinewt
435 dfen"oal ppacs."Th'Stanig'~mite l-td
436, sget& htti Comtee may 'wishtrevlaete ptot
437 At th ame time, it Will take several years of experec to
438 ISupotitlietevaluationi of experien wihtentoal
439 rule 'hruewsgreeted with widespread hot'lt. Even, i fit
440 had~be'i.'hl ived,- time is 're urdfo layr t' dust to
441 the, bsmen'ousinqi disclosure and", th ue2() cnrnce.
442 T'im` ~oiwil~ equired. before large ~in~so asshv one
443 throg lllt coeyar-id trial.", I Actual lralt' of sbttial
444 numb~r p~cs ilbe, requfired to provide' i foma o 0 bot
445 ~alue~td'dsls adthe sanctions tha~t re l1) heRN

L. 446 repr on d'iiis level of rt 1dic ' 'is;te

447 preiths ~ ue2(a) (1) woul eneniealb~tn
E 448 dipt 7eIhAbe bre out in "teeya~i h~ I t cts.
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n
449 But the fear that evidence will be challenged and often excluded at
450 trial for failure to disclose remains to be tested.

451 Close coordination with the Court Administration and Case Li
452 Management Committee will play an important role in addressing the
453 RAND report.., Other work will remain to be done, however. This
454 committee will "attend the ABA conference on the RAND repQrt in J
455> Tuscaloosa next March, shortly after the Judicial Conference meets',
456 to consider its report to Congress.-, The Judicial Conference report: r
457 ,will be anrJL important event in,' the ,aftermath of the CJRA 7e
458 experiments;,, Ibut, it!,willi notl be the final chapter. i' The ABA`
459 conference will be a' very important, next' step, drawing from a wide
460 cross-section of bench, bar, and legislative representatives.' Itt \,
461 will have thebenefit of ttime to reflect on the RAND report, the,
462 CACM recomiueindAtiohs~, and perhaps to' ether ~early reactions to the,
463 report. One of the topic fcbnference will be study' o the,
464 ways~ in whic"h the ADfnig an te 1 undeqrlyingdt, a be,
465 brought tberon ~the rulemain p-css

466 Z i Discussion of the RAND reporttoncl uded with focus on theJways
467 in which thids Committeea can interaot with, the Court'l'Administtration'
468 ond Case ,Manage~ment Committee. ,Judge htimandle not ed'that the RAND
469 report ,ploints in certainhldirecti'is pn idcial gmmeanaennt. 1 It
470 mpasuro- I1time, and mone~hy,, howe-ver i n~cnotr~rs uch matters K
471 as detaii ed d soe o this. to

472 the-lintenofConqress'4 ITherei nis.,ajben~a td lk
473 Iw oted i4r1 1colee [ T av dol
474 AIQot poit nluct+abjy iG~nlyj any~ p#ci ~Yci~r 'i h fnaliv

489 to
48175 iil k Report t atkport ofrlt"ie MsXc1r-n1p 1 and

483 these incip 1 ' A 2 ! W impibm t y c nge0

485 B~~llttiu ;z &tDD~~~~t~i~i02g~~tZ 4~tl~ [I., 1[ZI ndmil0e14nce

488 1 1 np q t h n t l s is t

490 i|entifvin tet' [ f mor effic b ' rogr~iiis lOK Loand it

4981 do1lKn wTh t e inm' n t o jtii iate

496S .I

495 s -r elK4 v5 1 0LF1 E |1l te n iiil°°h t

484 ~~ah~~m itee 1 is hh ge
485 :,,n J1lfiml 'C tr Li fs, 4ii~~i ~~c

497 ics~~~~~~ i~poedr

498 dy u OI to

L



'Civil Rules Committee'DRAFT Minutes
October 17 and 18, 1996

page -11-

499 the needs of the'case may be more common than more direct abuse.r 500 The new disclosure practice is badly-fractured as many districts
L 501 have opted out of the national rule and adopted different local

502 variations. The American College of Trial Lawyers has proposed
503 that it is once again, time'to reconsider the basic scope and nature
504 of discovery. If any aspect of the rules is broken, discovery is

L'J 505 it. The most optimistic inquiry will be the search for relatively
506 modest changes that could bring substantial improvements. This
507 quest will be successful if changes can be found that meet with

Lw 508 general acceptance by plaintiffs and defendants. If a proposed
509 change is generally regarded as unfaiir,:by one side or the other,
510 there is a real prospect that'in fact it is unfair. If we are to
511 look at discovery, the'project willrequire several years to bring
512 to fruition. The problems are complex.'

7 513 As complex as the problems are, caution is necessary. Lawyers
514 and judges do not ,like frequent rule changes., Discovery practice
515 has ibeen changed many times. ;?,The Civil Rules,. moreover, have
516 become "'organic" w'in the sense' that tthey are understood and
517 implemented as a seamless whole. Changes are appropriate only when
518 there is a Clear case for the change.!

C 519 ' One possible approach would betoadopt a, three-stage process.
520 First would come disclosure, perhaps modified. to 'require actual
521 production' of documents, deleting, the optionito simply identify
r 522 them. The i'second stage would be llawyer-directed discqvery. This
523 stage could be imited in various ways. i, The numbers of

L 524 interrogatories and depositions permitted by present rules might be
525 reduced. IT~he,,letglth of lkdepositions could be limited. Document
526 discovery could be cabined. Even the number7 of re uests for

lb 527 admissions might be curtailed. The third stage would reqire court
528 management. Dscovery conferences, or other pretrial, nagement

T7 529 formats,, would be, a mandatory element,1 of more expansi 4i'covery
ffi 530 t~ailored toi the actual needs of individually complex cses.

531 The old ABA, proposal to, narrow the, scopel, Of'&sovr
52 authorized bRl 26 (b) ~(1) ha- be rev this 1 inl_ 532 bhe l ° ul t a t 6t)°(S)has been rueviewed]bby t d tte in

L 533 the past. It does not seem likelyi thatit wouldyeffect &' stantil
534 changes if it were adopted. At a minimum, it needs ,nore study
535 before it mightt:1be embraced.

536 s discussed in ng the RAND study, discs ; e practice
537 is fragmente d., If the mandatory disclosure system of, RuJe 26 (1)

538 proves successfuL, it might be useful to amend it toi reqire artual
539 productiono1 f dcuments, at least as to "core" doc j ens.

540 Rule '268(c) protective order practice remains on th1, t Committee
541 agenda. Thel Committee' s proposal was sent, backiI Ib, Ith Judicial
542 Conference fori further I, study. The proposal, waks I 1 i rublished,
543 extensive co6set s were provided, and the Committee Icoiiluded hat
544 prote4t ie orders are so directly related ,to brpaodeilndiscovery
545 topics that they must be studied together.-

546 The organic aspect of the rules is nowhere more apparent than
547 in the relation between discovery and pleading. Notice pleading

LIY
l
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548 was adopted with the view that discovery would become the primary
549 means of, developing and exchanging information before trial.
550 Discovery in fact has assumed the major role. Discovery relies on V
551 the lawyers to regulate themselves. In some cases, at least, the
552 result seems to be disproportionate expenditure of money and, effort
553 in the quest for the elusive "smoking gun" ,that litigants hope may
554 exist, or'in the effort tobeguile a deponentinto saying unwilling
555 things. ,i

556 If the'Commi tteeis to undertake a broad reexamination of
557' discovery, i~t wilI beimlportant to follow the model that was used
558 ,, withiconsideration of Rule "`23.3' 'At the very outset, means must be
559 'f ound'to solicit the views F!,Iandl proposals of organized groups'. The,
560 Ameri an 'College of T awyrs has provided an excelfent dossier
561 of information and sugge4s-tions. The ABA, ATLA, other, bar groups,
562 ,land judgesgroups should ibe, consulted. The views, of this,,,Cpmmittee
563 <,and the suggestionsIjIreceived from .other groups could be used by the V
564 ,Discvqry jComo ittem 'to provide theI focus for1 ,, conference that

565 would' ddress the lmost rimpotant-seeming !ideas. i The co Ference
566 might ,,be r,'QsIeduledi1 'for , early next Septenber., At ,`IthepIOctober
567 meeting following the confe ncetisiF Cotmittee gould reflnect on,
568 the papers and ideas rsne at tecon feren ce and estabIsh a

5 69 s e o f 0, ~ r j e t F ~ i s u ~ y ~ h i ~ ~ [ h55723f t Fe ry mlmlIte 4s spW ing,570 1998" Al in cou~ld, wrkoipcfic pp .. sd~fe the
571 Pomr p s be

silj j l , , j [ '['ilR I ''0! ' r 4UgitJ 1llullllvl '!, !1 'i' 1 'h1 I~~~~~~~~~~~~~~li 4 Illjilil 1l¢, 7' [ il'l t 1 4i ' 1, 11ll 1,lilil~~~~~~~~~~~li42Fll I' l [ I'

572 t e hlp the bPlc-aidnrg

580~~~~~~~ c b.W One ~~db

573 co redr. in0 litou> e ma lFlr g t
574 p hav i b S haiym th FFLthat

576 hE s Ja rmn ups
575 araiosle~C~iite~ rp Sl

59~~~~~~~~~~~~~~~~~~~~~IIF W1 At

577 1i o~enpPrrl aisc! 'sio of, Mainy cla ery I top*Cicsy fo ° Vigni
578 pbse jtp~s t~ nedEiscovery, practice sisr eeio9ig
579 an4l t nsud o thErolem 1 is tha Wuch disove is F
580 Io~d~ tdb iiaoi"wo renot tIa lawyers,. T~se
581 iwhat is psible rnessar a t tr al,
582 Fan ~[E' than IR su le,,:trial ise. F
583 niirK~~e~~19g Alrean IF ~beKFIfr dkicloqre
584 Patc1lrl n rdct laitylitigation, ith ix itial p~lea iinS
585 comolygven cierent pcueof what the,,oilm il ~
586 nth viwf5Jtaj atlst,~ps a a4e itition,
587 rIY~~1p .e1n to muc: h Iabuse. FF Teprosltnaowthe
588 5pp,~~~~ b 1 ~sEntseem ikeyt ¶ ag u. There
589 ar F 0F[ vrsn Fs - LI es

590 IllI Is,¶e4 t~ sta e exeriec sold 1 tdied. At

591 De itp~e~Ic in 4 195 epnienI ~S, LmI? decrbd Texas
5932 I 6F~~ ~v' sysems Fesy . system.

594 lShd~hrc~1g b~rI~ Ice~mc ob

595 T Erocks ock"system, in the Eastern District of Virginia
596 0Jo,9rFe in IF many lawyers rep r~t 0of en', informally,V
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597 that it works well in many cases but also has problems. Ther 598 problem most often identified is a lack of flexibility - a
599 perception that it is too difficult to win variations in the set
600 schedule even for cases that genuinely need more time. But it is
601 a great place to file a case if your client cannot afford extensive
602 discovery. With adjustments, this model might prove very
603 attractive.

604 In contrast, Louisiana was described as a state in which a
605 trial cannot be scheduled while discovery remains "open," and in
606 which trial can be avoided indefinitely simply by refusing to close
607 discovery.

Lit 608 One of the observers suggested that discovery reform is a
609 noble cause, but that it is too timid. Notice pleading should be
610 on the agenda, and the very framework of trials. The simplest
611 solution may be the most direct and radical - discovery might be
612 abolished entirely. Of course this would require different
613 pleading rules, and time limits on trial, along with limits on the
614 numbers of witnesses. Anything remotely resembling current

L 615 discovery practices cannot survive into the 21st Century.

616 This suggestion met the response that in some continental
617 systems, discovery is actually integrated 'with trial. Trial is
618 held int phases. There is a hearing, more facts are gathered in
619 response to the issues indicated by the hearing, another hearing is
620 held, and slo on. Of course this approach would prove d'ifficult
621 with'juryy triai. But it has been' used in bench trials in 'this
622 country, ani might prove useful in more general practice.'"'

623 Thei Criminal Rules were held p -as a model of a proced rewith
624 limited discovery, with the suggestioni that they ela!re not
625 satisfactory. Time limits on depositions were suggested aq,,jmore

¢ 626 practicable 'remedy for at least one partof the problem.

L 627 Members -o the Committee have suggested in t e past that
628 perhaps lhe rles for document' discovery should be separated'from

r 629 the general scopeiof discovery, and narrowed. It also has been
630 suggestpd that discovery might be controlled1 byl reJiring that the
631 demandig 'IIpartjrstate the facts that make desired discovery
632 relevant. ,h ese are interesting ideas. e" The statement; of fact
t 633 relevance 1couldLhelp avoid the snaresodf'notice pleading.

634 1Discussion, 1 returned to 'the:" fragmentation0of'di closure
635 pract le -r ul 26(a) It wi h been a
636 mist~ak'lt 1ofrlcal 'variain,]'e f~tef~l~'ilbe
637 that eahI itrc wl become cmoral with its n p
638 practi~, ~ 1'eitchange 'to a uh ri national-~ sytem
639 UnifoI i tyaisia high value, andltwe shouldseek s jresptore it to
640 disdl se ivmerse ,local rules are vld nrRile83,, at least
641 after x iaton of the civil Justice Act onLy because Rule
642 26(a ~i~thz them. ' The Standin 6ite lf-stdyhas
643 c m en ortance of nationa f t the
644 desire to Ee local variations is one of t driving forces

r 645 beh~id he Loal Rules Project. At the same time, here are strong
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646 pressures from the district courts for local autonomy, for
647 "district rights," that will be hard to resist. C

648 The desire ,to establish a nationally uniform disclosure Li
649 practice, does not immediately dictate what the uniform practice
650 shall be. It is important to know whether the system adopted by 7
651 Rule 26(a) is the right one. Initial reactions were hostile. L
652 Growing experience seems to be softening attitudes. The survey by
653 the Eastern District of Pennsylvania of local disclosure experience
654 revealed a high, level of satisfaction , among ,lawyers, and an even
655 higher level of satisfaction among judges. Other CJRA reports may Li
656 tell us more.

657 A motion to approve the discovery project outlined above was L
658 passed unanimously.,

659 Magistrate Judge Appeals

660 Section 207 of S. 1887, the Federal Courts Improvement Act of
661 1996, tol be signed into law this month,' reshapes the provisions
662 in 28 Ul.S.C. § 636 for appeal from a judgment entered by a
663 magistrate judge following consent to trial before the magistrate L)
664 judge. 4 Section 636(c) formerly provided two alternative appeal
665 paths.' Absent agreement by the parties at the time of consenting
666 to tria i lefore the magistrate judge,,the judgment of, the
667 magistra el udge is entered as the judgment of the district court
668 andi appeal ,lies to the court of appeals in 'the oz;dinay , ourse.
669 The "par es [hpwever, could agree at the time of referelnce1 to the
670 magistra ,e4 qjZ1dg dthatany appeal'would be taken to t di
671 court. ~[h 1 ugetOf the district -court on, apelfo the
672 maegipra juge could be reviewed only by petition to the court of
673 atpets fo l o apopeal. The pr ower to choose initial reew in L
674 th it~c~Ourt lhas been rescinded,

675 R v aI'the opportunity to consent to e to the
676 district l| our reqi4res, conforming amendments to thr 1II,;1Civ I Rules.
677 Civiltt s7 5 and 76 govern appeals from the magist judge

679 abo at of: appeals; they are~i now redundant I~nd lould be
679 abrogatedttl~l~l~ldolns`of Civil Rule 73 also must be made to conform,
680 with, ap1qnate chianges in' the title !iand, catchins 'The
681 refr 6 (c) (7), in Rule 73 (a) now should Ie~aeto §
682 636;(cl 73(d),'which describes the option route
683 t e d r court,, must be abrogated. In the
684 cau arties otherwise agree to the i l eal
685 [ot wsd ion (dai of Othis ruler 19, J must
686 b dld 4 1 oios f Forms' 33 and 34, as i their
687 capt uJle hrgdto ref lect" ,hese, changes '

688 , mieeared by cons~ensus that these $hne ~ut be
689 made ~ i~ ni the timing of tecags[~

690 'I ~ ~ m usin gpes, toteefecs on
691 Ca es 1 ~ ~ tm fthe statt'sncm ~F ~ wl

692 ~ iI~ei ation was in fact signed on October 19, i916.
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693 be many cases - for the most part concentrated in a few districts
694 - in which the parties have consented both to trial before the

17 695 magistrate judge and to appeal to the district court. The
696 opportunity for appellate review quickly and inexpensively close to
697 home may have been, in some of these cases, a significant reason
698 for agreeing to trial before a magistrate judge. It seems likely

L 699 that the courts will conclude that although the statute effects a
700 procedural change that should apply to all pending cases in which
701' the parties have not yet consented to a district-court appeal, they
702 also may be persuaded that established consents should be honored.
703 Many of these cases will have concluded before final action can be
704 taken to remove the now redundant portions of the Civil Rules.
705 Some, however, may be expected to linger on for many months. Not
706 only'may some cases prove complex, but in some the initial judgment
707 may be reversed by the district court with a remand for furtherL 708 proceedings before the magistrate judge. '

709 This timing question sets the framework for the second
710 question. The ordinary ,requirements that rules changes be
711 published for public comment can be suspended for changes 'that
712 merely conform the rules to statutory changes. The proposed
713 amendments -do no more than recognize the elimination of the
714 district-'court appeal alternative. If publication is not ordered,
715 it would bepossible for the 'Standing Committee to recommend the
716 changes for adoption by the Judicial Conference at its March, 1997

so 717 meeting. If the Judicial Conference approves the changes, they
718 could be forwarded to the Supreme Court promptly. Given ,advance
719 warning that the rules changes may be cpming, the Court would have
720 more than 'lmonthto 'reviewthe changes before' the deadline for
721 submission to"Congress. If s Vb itted to Congress, the earliest the

Li 722 changes could take effect would be fecember 1, 1997, more than a
723 full year after enactment of the new statute. The alternative path
724 of publication and public comment would mean that the earliest
725 effect'ive date ifor the changes would by December'i/I 1998.

726 ~Ilt was pointed out that und41r, 2'8 U.S.,C. §27 1 awe hK 727 Supreme Court ad'opts rle's of procedre,, thie Cou t~ie h 1 -extent
728 to' which a hew, rule a'pp lies to peing proceedins "ecp that729 Lthe Su'preme Cout' hall not requr h plctio fsc uet
730 further proceedii s then pending tp the'extent th the inion
731 of the coiurt i which such proceeding are pending ~ th oplicationK 732 Of sucih rule i uh~ proeedings wlould notb aibeo would733 work nin which' eventhe fohs

734 provision cb irms~ the concl~usi n that tepeet u swl
7 735 con inu' Pl t case whi he t e

736 opporru~ity to I appeal to the district cou it
737 ig the Iapp Icino te, statutory IChaing t dp~ n cae'tat
738 Will, ~ontro, 11~ teffecti4e date lbih ivl~l~ i gs

739 heComml tbT~eIoncluded unan~imously htte. isn{d efor
740 p~ubli chmment or Alhes prpose conforjmin hne ~ ~i is

LJ 741 betttoseek~ to delet the pcvsin ofIteerles
742 as:ona possile .U. I ith 1 Cmieesrchhdatintat te
743 Stan i Ci1J~t ecomen th o~4ciiial



Civil Rules Committee DRAFT Minutes
October 17 and 18, 1996

page -16-

744 Conference for adoption without any period for public comment, and
745 for timely action by the Supreme Court.

746 The Committee also discussed the question raised by several
747 Seventh Circuit cases in which new parties are added to an action
748 after the original partieshave all ,consented to trial before a,
749 magistrate judge. Even when the new, parties proceed without
750, objection",through trial, the Seventh Circuit has ruled that the
751 r,,ight to a district-pourt appeal has not been waived and that an,
752 ,!,,appeal from the final judgment. of the, magistrate judge must be L
753 dismissed. ,,,This problem Pould be, corrected by amending Civil Rule
754 73(b). One ,approach would beto require that the reference to the,,
755 magistratejudge be with'drawn unless,the new parties,are given thet,
756 ,,jiopportunity to consent and expressly consent. Another, approach
757 [Uf~lwould be to ,provide that' failure to object to trial, before the Ji,
758 magistrate' judge waives the right to ,,district-court trial. ,!'This1 , 1
759 approach could betriggred in many ways: failure to object within DiL
760 ,a stated 4period; ,failure lito obj ect within a stated peri-od after'I
761 actual no'tidethatdlhe original, parties' have consented '[lto trial
762 il,iibeforea, magistrate judge; llfailure to6.,object before beginlhng trial K
763 !i before pe ma gistrate[ 'oe; or yet some gother levent ll Jlillljudge Ld
764 RestaniLtg epre tht Ue 6 a~pc ie Committdee has wic
765 redd thi s Ielnd cpncluded 'n!I t act.1 I' !hde& isi some [7
766 I sehse 1thl.td thisfprbl'em may beilunique to the Seventh Circui't - that LA,
767 ' I ot ourtshlc wy deal withf the problem
768 -I~Ih~d o eure 'atn ~ilcompl ted befordI hekmigistrate

7706 !moha K ssu 3onsen l f parriel ae reard allt originalm771 yeUgle~
Cri~I~ere the jnagistrat 4diijge ,Fil bei

772 a
773 ~ ~ ~ l ~~I [[r~~~du~.ralty R~~~~zles ~~~A C, B1

I ~11iC ICri FlO1 !!11~ '1r L

774 61 ~MrtieLa s'oc~~ati~[[r nd th Department of JusticeL
775 have prpsdsvrlcagsj~ d iraty Rules B, Cand E
776 1mon th m changes, 4d0}J o be r garded as tthe most
777 impoe adopt the alte1IIrlAtives to

778 servi fh1r ted fo W Rul C(3"; there779 list #r rlsnt@~ ~nh e~aopt 'thes povisions
780 in, -u~Bl ~ hrvi~rt~i~~ ~~e'o ueC3. Rule7
781 B (12 meddtF relt wyCiwhicb Civi4 was

782 ~~~~~~~~~tc3~e C)(CF 1icroratedt erie of
783 poes posin i$ ) Tishaebn
784 redP [y4t~ogotRl ~~nk6fnin r~ii Etmae.

785 C s ol b miia ~Celc 1 a~
786 thtnl e~orifrui trcet 1 st ue
787 p ysi1td C 4iCA4RleC6rwol be
788 a& e~~apfganw~a~i~ a oe~igf~etrs
789 o axis aap te in rem
790 ~ r ~ ~ tr r~eig.[The
791 for ~K~t ~~& ~~~~hiph~~[clisaant h
792 theim
793 1po dlI)() e1 it$r 'uldK
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794 provide for direct initial participation only by those claiming
795 possessory or ownership interests in the property attached in an in
796 rem proceeding. Those having other claims against the property
797 would continue to be subject to an intervention requirement,
798 although this requirement has not been spelled out on the face ofK 799 the rule.

800 Discussion of these proposals followed several paths.

7 801 The proposals were drafted in the style of the current
802 Supplemental Rules, in an effort to hold changes to a bare minimum.
803 The present style, however, is often confusing. In reviewing theP ;804 proposals, the Admiralty Rules Committee was asked to review and
805 incorporate the suggestions of the Standing Committee' s Style
806 Committee.

807 A question was raised as to the continuing need for any
808 admiralty rules. It was suggested that the rules have continued to
809 play a vital role since the basic integration of admiralty
810 procedure with the general Civil Rules.

L- 811 The reference in the draft of Rule C(6) to "1equity ownership
812 interest" also was questioned. This term appears both in

r- 813 subdivision (a), which applies to forfeitures, and in subdivision
814 (b). Although it is asserted that admiralty practitioners will
815 understand that equity ownership embraces legal ownership, it wasV 816 suggested that "ownership interest" is a safer anded more
817 encompassing term. This suggestion may prove true not only for
818 judges and attorneys not fully familiar with admiralty practice,
819 but also and especially true for land-based lawyers who confront

Fr 820 the term in tthe forfeiture rule. One alternative would be to refer
821 to "'legalf or equity ownership interest," but even that alternative
822 might seem tojexclude some forms of ownership, particularly those
823 that may arise under the laws of other countries. jConsidel ation
824 should be given to ~changing the draft so that it refers only to
825 "ownership interest," to be, supplemented by a comment in the
826 Committee Note,]ithati all forms of ownership interest are inclJ ded.

L 827 A qustion`also was raised as to the portions of Civil Rule 4
828 to be incorporated into Rule B(2). As it stoodr the B(2)
829 incorporation -of Civil Rule 4(d) included the provisions for
830 service ol the Unitpd States and on states. -The proposal is that
- 831 these provisions, 1now separately numbered, notbe Vncorporated in
832 the new B(2)obecause of the problems ! with immun ty against
833 attachmentofs property owned iby the federal or statc Ig ve n ents.

L 834 The j ustifiction for making this change in the, rle hlshou d be
835 explored rther. ills

836 Rule C(6 !nvallows interrogatories to ~be serve " the
L 837 complaint and c s for answers to the interrogatories a i time

838 of answering he complaint." It was asked whether this 'edure
839 corrsod to spcial needs of admiralty practice~ th j~tify
840 departure from th: timing provisions of Civil Rule 26f V

841 The materials submitted with the proposals include the
L 842 observation that at times a federal court may entertain a



Civil Rules Committee DRAFT Minutes K
October 17 and'18, 1996

page -18-

843 proceeding for forfeiture under state law. This question should be
844 explored further.,

845 Judge Stotler observed that the Criminal Rules Committee has
846 been considering forfeitures under,Criminal Rule 32, and that the
847 project is being developed further to address the problems of fl
848 third-party claims. There also may be jury-trial questions in
849 civil forfeitures, although nothing in the proposed rules addresses
850 these questions in any way. K
851 The Admiralty Committee was asked to have a proposal'ready for
852 action' in time for the spring meeting of this Committee. The
853 Agenda Committee will then be,,able to determine whether there is
854 time on lthel sprihg meetingagenda to consider the questions that L

855 may remain.

856 Copyright Rules

857 A report was made on the lack of progress in seeking expert
858 advice on the way to approach the Copyright Rules of Practice. In
859 1964, the Committee recommended to the Standing Committee that
860 these rules should be repealed; at the same time, it recognized Fill
861 that thoeld Standing Committee might deem it wise to defer to
862 Congresstwhich even then was considering proposals that eventually
863 led toqaoption of the 1976 Copyright Act. The Standing Committee t

864 did choo e to defer, apart from repeal of former Copyright Rule 2.
865 Even in 1|964, the Committee believed that the no-notice impoundment
866 prpcedures provided by the Copyright Rules were fundamentally
867 unfair. iThe de process tests that limit ex parte judicial action
868 have dei loped significantly since 1964, and the seizure provisions
869 Of the } 19761 Act, 17 U.S.C.' § 503, seem inconsistent 'with the 7
870 Cop rigfttZRul s. The1964 proposal was that a new Civil Rule 65(f) L
871 so ld'bel lxplicitly invoking the procedures forl temporary
872 | restraining orderis land' interlocutory injunction"r orders This
873 propopaJ%' ~ul have the advantage of bringing copyright[practice
874 fully F1r.pthe uniform rules `of procedure. It alsowld retain
875 the F~llpoHA~ rl~tograntdnb-notice impoundment on a showing that notice
876 ht defeai the opportunity to grant effective relief. L
877 r Aft ¶liscussion about the difficulty of finding impartial
878 sourcLes afjadviced- a 'difficulty that was felt by thelCommittee in
879 1964 A X movedthat advice. should 'be sought from such
880 organi1 i4 .scould~ bellfound.' rVnless cogent- contrary advice
881 shpiild 1 i "l ;pilpyid'ed ther n ext step 'should bei to draft an amendment
882 f ( h woulid delete the limits odn, appl i in of theI~~~~~
883 d otopigtctns, and ialso to dr&f a~pa f the
884 Qopyr R lls - These drafts should be submitt edtol'the ABA,
885 ge]c yigt lawyers, and the Departipent of qTu tice for
886 e some good reason is found for ma*i taining a
887 i procedures the s1964, app h ill seems

889 aylg Ihe[s, vii ce must 'be soughte 8(o1 l nwi
890 th h birfrmdbIwic

891 Ruile 81 (a) (1)
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892 The Reporter was instructed to determine whether the United
893 States District Court for the District of Columbia continues to

L 894 exercise jurisdiction in mental health proceedings. If this
895 jurisdiction has been transferred to the District courts, the final,
896 sentence of Rule 81(a) (1) should be repealed.

897 Rule 5: Service by Private Carrier or Electronic Means

898 Two quite distinct proposals have been made to amend Rule 5.L 899 One is that service by private express service should be made
900 available as an alternative to service by mail. ,The other is that
901 the way should be opened for service of Idocuments other than the
902 original summons and complaint by electronic means. The Bankruptcy

L 903 Rules Committee has"been considering provisions that would allow
904 adoption of local rules authorizing service by electronic means.
905 These proposals'were referred to the Technology Committee.

K.S 906 Expert Witness Panels,; Mass Litigation TrialDepositions

907 The Judicial Conference has appropriated funds,,to support a
908 court-appointed panel of' ,neutral experts` in the consolidated MDL
909 litigation involving silicone gl 4breast implants. This procedure
910 is regarded as an experiment; it is bellng reviewed by another

7 911 Judicilal Conference committee.

912 This Bdev'e'lopmentwas brought to the Committee' sattention
913 becausle itm;ay% 1lead to future proposals to amend the, Civil'Rules as
914 well asLthe Evidence Rules. The order in the brpeast implant cases
915 contemplatesd thatthe court-appointed experts may be ,deposed for
916 the ipuroselof geneSading testimony that will be admissible,L 917 through the depositions, in all of "the MDL cases once they are
918 remne o ra i the' distrcsoogia filing. it is
919 hopre any stae corts as well will find es of admitting
920 the debit s in evdene The 'MDL order invoks an; analog to
921 Civl <Rule32(a) (3) (D) and (E). There may be 'an occasion in the
922 futueo cosde doption of rev~isionis't'o Rul6'13~,` and perhaps
923 other rue f once-for-all depositons ; both expert
924 and fat wlrseshoetes;timony ireevan t 1'i inyrpae

L. 925 trials. Th etime t consider such possibilities remains in the
926 future. 1

927 Commifttee discussion reflected some concerns About the
928 practice o "f,1using court-appointed experts. It was '"a)so noted,
929 however tblt there are real problems inn persuading the best

r- 930 qualifed xr toappear as expert trial wi'tnesses under present
931 trial ,,procedres

932 Evidence Rule 103

u 933 In 1995, the Evidence Rules Committee published a proposal to
934 add a new Evidence'Rule 103(e) to govern the effects of in limine

E 935 rulings on proffers of, or objections, to, anticipated trial
L 936 evidence.,The proposalwould have required both objections and

937 proffers to be renewed at trial unless the court explicitly states
938 that its, ruling is final, or unless the, context clearlyL 939 demonstrates that the ruling, is final. 'This proposal reflects the

L
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940 majority rule among the circuits, but would revise the practice in
941 some circuits. Public comments on the rule were mixed. Some
942 comments supported the'rule. Other comments suggested that the
943 presumption should be reversed - that the rule should provide that'
944 pretrial objections or proffers need not be repeated at trial
945 unless the court explicitly indicates thatitsruling is tentative.
946 The Evidence Committee divided into three groups. A majority
947 favorediadopting a rule, but divided equally on the choice between
948 these two rules., A strong minority preferred to adopt no rule.
949 The Evidence Committee'decided to solicit the advice of the Civil
950 and CriminalRules Committees.

71
951 Discussion found, the ,,jCommittee as, uncertain as the Evidence
952 Rules 'Committeef' It was pointed,,, out jth1at the problem, dis that
953 things chafnge' at, trialt., piBecause the full context [lof trial, ,may not
954 be the context that was assumed in making the in limine ruling, it
955 should be lj11require'd that llobjectipns or proffers be renewed. There
956 sk th the trial courtwil r in the proria context,

960 It was suggested that the most'serious problem arises in the
961 situ tion of crimional dfdal s w that Ihosekn sedria I ru lingsoaun the
962 admissibility rnprwinr opvery ions f or pand ptiFses.w The
963 Supreme Court [as led thati a',, criby al derfndag tclae oibtin
964 reviewzpf' pi ia uing um ss theg C eit.dAnt takest stand at

986~~~~~~~~~~~~~~~~~~~~~ , Ialm s a r t i t I ir I[[ l i t h In ~, I 1

965 trial. F[F~tpr[l~ 'bet '.,ter addressed by th qimna

966 Rules lo nli iite'long hitei one Fo 'rea e questliora , lklher the -l

967 pretri o s aion i eds t wa s efedant iooses to
968 introd c~It, -~~eidenCe that th etused, tO~elde by a
969 pretri 1rulli4.F [ niitrdac h Fdenc~e to
970 reduce 4ge 3nt op-~bu
971 may fe~ar ,~fti perlial ruaig [Dh hsw Cdvised,
972 however~ ~ t~i i[ Rules ~oi~ ~ 1d jht it
973 has no dcik o h IIFI

974 t F ~ astittillwes~r o atious
975 now, rotnly rnwn every objection Ind profferFFwthout
976 of ferinr aiy adtia ground ~f~or consideration.. F jy encouraging
977 evenmr Of hs eavior1 , t#i pu~ sFlld p[[ ~ [e

978 bac A 1~I wsrjie;~bweVer, that i t [would ~ r~rous ,for
979 a tra a~r,1 t ~~ naFperalr.li If ati~rilrling7
980 is le go awe i'try"'l reachi t o~p~Le eultL
981 in adfeent way, par icularly by offering excluddevdne in
982 a diffpre 4 ~1. IlweLnt form. Thel oposixn gilwe a feel uncerai wether
983 the pretrial ruling co rs the new gambit. The trial udg also

984 may caught, unaware whnat oretrial1~1 questi'oni n~rnwd
985 T" further cotue FFI s it also wa sugstedla in
986 athesF context Fof [J the pretrial ri'mkes it clear
987 wheth h ~ F *uird.~ Jl defer
988 most lll ~ , tto 'trial.[ bhr~ak exessly
989 condit naLruMi~s I wsisgges~ed' thti S a ai toty to
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990 cover all possibilities in the rule.

991 Reference also was made to the provisions of Civil Rule 46,
992 which abolish the need for formal exceptions, and the analogous
993 provisions of Criminal Rule 51. The spirit of these provisions
994 seems inconsistent with the published evidence proposal.

995 A straw vote on the question whether to advise adoption of
996 some rule by the Evidence Committee produced 2 votes in favor of
997 adopting a rule and 7 votes against. A second straw vote on

L 998 whether the published proposal should be the rule adopted, if some
999 rule is to be adopted, produced 2 yes votes.

1000 Two specific suggestions were made for transmission to the
1001 Evidence Rules Committee. One was that there may be special
1002 difficulties in the draft Rule 103(e) reference to a "final"
1003 ruling. Finality is a risky concept that imay mislead the court or

L~. 1004 the parties about the court's continuing power at trial to
1005 reconsider and revise an in limine ruling. If the Evidence Rules
1006 Committee goes forward with a proposal, it would be better to
1007 delete the reference to finality land to address the problem by
1008 providing that a pretrial motion need - or need not - be renewed.
1009 The other suggestion was that any new rule should be drafted in a
R 1010 way that does not make the trial Judge responsible for making it

L. 1011 clear whether an in limine ruling excuses any need for renewal at
1012 trial. A party who wants a clear pretrial determination whether
1013 renewal at trial is excused should bear the responsibility for
1014 explicitly requesting an explicit determination at the time of the
1015 in limine proceeding.

7 1016 The Reporter will communicate the substance of this discussion
L 1017 to the Reporter for the Evidence Rules Advisory Committee.

1018 Self-Study

1019 Judge Wm. Terrell Hodges, chair of the Judicial Conference
1020 Executive Committee, has sent the quinquennial questionnaire asking
1021 this Committee to consider its continuing role and function. The

L 1022 Committee considered the several questions and responded: (1) this
1023 Committee should continue to function. (2) The workload of the
1024 Committee seems appropriate, neither too great nor too small. (3)
1025 The size of the Committee is desirable. (4) Committee membership

L~ 1026 seems generally to be adequately representative, although it would
1027 be desirable to have greater representation of lawyers who

7 1028 regularly represent plaintiffs. (5) The work performed by the
L 1029 Committee seems appropriate to its assigned jurisdiction. (6) Many

1030 of the topics addressed by the Committee overlap with other
1031 committees. Overlap is particularly common with the other rules
1032 advisory committees, as might be expected; the Standing Committee
1033 continues to devise and revise means of coordinating the work of
1034 the advisory committees. Liaison members among the advisory
1035 committees are very helpful in this respect. There also is some
1036 overlap with other Judicial Conference committees. There is
1037 frequent overlap with matters handled by the Court Administration
1038 and Case Management committee, as illustrated by the discussion of
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1039 the Rand report at this meeting. It would be desirable to
1040 establish a formal liaison between the Rules Committees and the r
1041 Court Administration and Case Management Committee. There also is K
1042 frequent overlap on issues of technology. The newly 'created
1043 Standing Committee Technology Committee will help to coordinate
1044 with other Judicial Conference committees in this area. Finally,
1045 this Committee urges continuing consideration of a question raisedi a
1046 by the Standing Committee's Self-Study committee, whether ,the
1047 chairs of each_,of the advisory committees should be made voting
1048 members of the Standing Committee.b,.

1049 Next Meieting..

1050 It is too early to tell whether there will be so much work to K
1051 do before the June meeting' of, the Standing Committee'that this.
1052 Committee cannot discharge all its responsibilities in conjunction'
1053 with its meeting in conjunction with the ABA RandlReport program in
1054' March. April 24 and 25 were tentatively chosen as thedates for a
1055 second meeting should one be irequired.- ' l

1056 Respectfully submitted,i

1057 Edward H. Cooper, Reporter

L-

FL

L-
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L TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of PracticeK and Procedure

FROM: Honorable Adrian G. Duplantier, Chair
Advisory Committee on Bankruptcy Rules

DATE: December 2, 1996

7 RE: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on September
26-27, 1996, in San Francisco, California. A draft of the
minutes is attached to this report.

L

7 II. Action Items

The Advisory Committee on Bankruptcy Rules will not be
presenting any matters for action at the Standing Committee's

l meeting in Tucson, Arizona, on January 9-10, 1997.

III. Information Items

A. At its June 1996 meeting, the Standing Committee
authorized the publication for comment by the bench and

L bar of a preliminary draft of proposed amendments to
the Official Bankruptcy Forms. The preliminary draft
was published in August and the deadline for submitting
comments is February 15, 1997. The Advisory Committee

K will consider comments at its next meeting to be held
on March 13-14, 1997, and it is expected that proposed
amendments to the Official Bankruptcy Forms will be
presented for approval by the Standing Committee at its
June 1997 meeting.

B. *At its meetings held in September 1995, March 1996, and
September 1996, the Advisory Committee considered and
approved proposed amendments to 14 Bankruptcy Rules
(Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004,
4007, 6004, 6006, 7062, 9006, and 9014). It is
expected that these proposed amendments -- as well as
others if approved by the Advisory Committee at its
March 1997 meeting -- will be presented to the Standing
Committee in June 1997 with a request for publication
for comment by the bench and bar. Preliminary drafts
of these proposed amendments have been forwarded to the
Standing Committee's Style Subcommittee for its
comments. The Advisory Committee has received the
Style Committee's comments regarding several of these



rules, and expects to receive its stylistic comments Li
regarding the others. All stylistic comments of the
Standing Committee's Style Subcommittee will be 7
forwarded to the Advisory Committee's Style Committee L
for its consideration and recommendations to the
Advisory Committee at its March 1997 meeting. K

C. The Subcommittee on Litigation has been working on
possible amendments that would substantially revise the
rules governing adversary proceedings, contested 7
matters, applications, and other litigation procedures. K
Preliminary drafts of proposed amendments to Bankruptcy
Rules 9013 (motions) and 9014 (contested matters) were
presented as works-in-progress to the Advisory
Committee at its September 1996 meeting. After a
lengthy discussion, the Advisory Committee encouraged
the subcommittee to continue its work,-to consider
comments and issues raised by the Advisory Committee at
the meeting, and to present revised drafts of proposed
amendments at the March 1997 meeting. The subcommittee
is scheduled to meet in Tucson on January 8, 1997, to
continue this work.

D. The Subcommittee on Rule 2014 Disclosure Requirements
has been working on revising the rule that requires
professionals seeking to be retained in a case to
disclose all connections with parties in interest. The
subcommittee presented to the Advisory Committee at its
September 1996 meeting a preliminary draft of proposed
amendments to Rule 2014. The Advisory Committee gave
the subcommittee further direction regarding the draft
and it is expected that the subcommittee will present a
revised draft at the March 1997 meeting.

E. The Advisory Committee has been considering a number of
proposed amendments to Rule 2004 on examinations of the
debtor and other persons. After discussing proposed
amendments to Rule 2004 at the September 1996 meeting,
the chair formed a new subcommittee on Rule 2004 to
study the rule and to consider alternative proposals.

Attachments:

Draft of minutes of the Advisory Committee meeting of
September 26-27, 1996 7

2
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

F Meeting of September 26 - 27, 1996

San Francisco, California

Minutes

The following members were present at the meeting: DRAFT
Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
Bankruptcy Judge Donald E. Cordova

L Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge A. Jay Cristol
Professor Charles J. Tabb

L R. Neal Batson, Esquire
Kenneth N. Klee, Esquire
J. Christopher Kohn, Esquire, United States

Department of Justice
Leonard M. Rosen, Esquire
Gerald K. Smith, Esquire
Henry J. Sommer, Esquire
Professor Alan N. Resnick, Reporter

District Judge Alicemarie M. Stotler, Chair of the Committee on Rules of Practice and
Procedure ("Standing Committee"), and District Judge Thomas S. Ellis, III, liaison to the
Committee from the Standing Committee, also attended. Circuit Judge Edward Leavy, former
Chairman of the Committee, attended part of the meeting. District Judge Paul A. Magnuson,
Chairman of the Committee on the Administration of the Bankruptcy System ("Bankruptcy
Administration Committee"), and District Judge Donald E. Walter, a member of the
Bankruptcy Administration Committee, also attended part of the meeting. In addition,
Bankruptcy Judge Thomas C. Small, who recently had been appointed to the Committee for a

L term beginning October 1, 1996, attended.

The following additional persons attended the meeting: Peter G. McCabe, Assistant
Director of the Administrative Office of the United States Courts ("Administrative Office")
and Secretary to the Standing Committee; Joseph G. Patchan, Director, Executive Office for
United States Trustees; Patricia S. Channon, Bankruptcy Judges Division, and Mark D.

L Shapiro, Rules Committee Support Office, Administrative Office; and Elizabeth C. Wiggins
and Robert Fagan, Federal Judicial Center ("FJC").

L
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The following summary of matters discussed at the meeting should be read in
conjunction with the various memoranda and other written materials referred to, all of which LJ
are on file in the office of the Secretary to the Committee on Rules of Practice and Procedure.
Votes and other action taken by the Advisory Committee and assignments by the Chairman
appear in bold. L

~ I

Introductory Items

The Chairman introduced the guests in attendance and the newly-appointed member

and welcomed them to the meeting.

The Committee approved the minutes of the March 1996 meeting.

Professor Resnick reported on the June 1996 meeting of the Standing Committee. The

Standing Committee had approved the rules amendments forwarded by the Advisory

Committee from its March 1996 meeting, he said, and these were considered by the Judicial

Conference on September 17, 1996. Mr. McCabe reported that the Judicial Conference had

approved the amendments to the bankruptcy rules, but that the proposed amendments to Rule

48 of the civil rules, which would have required a court to empanel 12 jurors in a civil case,

had not been approved. Professor Resnick stated that the Standing Committee also had

approved for publication and comment the proposed amendments to the official forms.

The Reporter reminded the Committee that Form 1, the Voluntary Petition, had

undergone further change after the March 1996 meeting, at the request of the Bankruptcy

Administration Committee. The Bankruptcy Administration Committee, at its June 1996

meeting, had requested the Committee to consider two changes designed to improve the

statistical information about large chapter 11 cases and to include them in the form when it

was published for comment. One change was to add an additional statistical category to the

part of the form on which a debtor reports its total assets and total liabilities and the other

was to add a question to the form asking the debtor to state whether the assets and liabilities
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being reported were for an aggregate of affiliated debtors or for only the debtor listed in the

particular petition. By mail ballot, he said, the Committee had approved the inclusion of the

additional statistical category. The question concerning whether assets and liabilities for more

than one debtor were being aggregated, he reported, had drawn a tie vote. The Chairman had

broken the tie by voting against the proposal, and the Standing Committee then had approved

the forms for publication with the additional statistical category, he said.

The Reporter noted that several members had included with their votes against the

aggregation question comments about their reasons for voting against it and their reservations

about whether a question would be effective in obtaining the information being sought. The

comments indicated doubts about requiring all debtors to answer a question that is applicable

only to a few and worries about whether such a question would give the impression that it is

acceptable to aggregate assets and liabilities of more than one debtor. In addition, the

members noted that the form is simply being published for comment and that the question

could be added later if the Committee's concerns were resolved. Other alternatives suggested

were converting the question to a statement and directing debtors to provide information for

"the above-named debtor only."

Ms. Wiggins noted that both requests had originated with an FJC study of "mega"

cases in the Southern District of New York. Ms. Wiggins said she had discussed the

Committee's questions and comments with the clerk of the court. The clerk had observed that

many debtors who aggregate assets and liabilities do so because they don't know what the

assets and liabilities are for each debtor separately. She agreed that requiring all debtors to

respond to the question might cause more confusion than the information is worth, and said

she could continue to handle large cases involving numerous affiliates on an ad hoc basis.

The clerk also had said she would rather know the aggregate amount than nothing and she

feared attorneys would leave the statistical boxes blank if they lacked information for the

debtors separately but were directed to answer for a particular debtor only.
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Professor Resnick reported that the Standing Committee's style subcommittee had 7

undergone a turnover of membership. He said the new subcommittee will review draft L
amendments early, usually before final approval by the Committee, and that the Committee

recently had received a style markup of the proposals in the agenda book for the instant L

meeting. The Reporter suggested that the Committee focus on the substance of the proposed C

amendments, which might be voted down. If amendments are approved, the Committee

should look at the style markup. He said the Standing Committee's policy of respecting the L
Advisory Committee's style decisions remains unchanged. Judge Duplantier warned that the

Committee could bog down in style discussions and suggested delegating style issues to the

Committee's own style subcommittee if matters should become protracted.

Mr. Smith reported on the second session of the Special Study Conference on Federal

Rules Governing Attorney Conduct held in June 1996 and organized by Professor Daniel R.

Coquillette, reporter to the Standing Committee. Mr. Smith praised the written materials

which detailed the great diversity of ethical standards that exists today among the various V
states. He said this diversity is further complicated by the fact that some federal courts also

have adopted the underlying American Bar Association ("ABA") Code or, in some cases, the V
old ABA Canons of Professional Responsibility. He said the ideal would be to have one rule,

but that would appear to be impossible. Mr. Smith said it is possible that bankruptcy practice

presents a sufficiently special situation that a national rule may be needed. At the end, the

symposium authorized Professor Coquillette to draft a model interim rule for future L
consideration, but all decision-making was postponed.

Professor Resnick reported that he and Judge Mannes also had attended a session of a

working group of the National Bankruptcy Review Commission. He was informed that the

Commission had discussed the absence of a supersession clause for bankruptcy rules in the

Rules Enabling Act, but that the Commission does not seem to support change in that area.

He said he believes it likely that any suggestions for rules changes ultimately recommended

by the Commission would be addressed to the Committee (rather than to Congress). Judge

Mannes added that Bankruptcy Judge Robert Ginsberg, a member of the Commission, has
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expressed a desire to brief the Committee about the Commission's work at the spring 1997

meeting.

Judge Stotler noted that the pamphlet in which the proposed amendments to the

Official Bankruptcy Forms have been published is eight-and-a-half by eleven inches, full page

size. She said she believes the large size to be a major improvement, particularly for

Ir attracting comment on the proposed amendments. Judge Stotler said she would like the

pamphlets containing rules amendments also to be full page size, but that the Rules

fII;I Committee Support Office had informed her the cost would be too high. Professor Resnick

added that the number of forms pamphlets mailed had been reduced to offset the additional

cost of their larger size.

L Judge Stotler said the Standing Committee is award that the Committee has its own

style subcommittee and is the only advisory committee that does. The Committee's approach

to style is good, she said. She added that, with respect to full-scale restyling, the StandingL.
Committee is following the advice of the Chief Justice, using the draft of the appellate rules

as a bellwether, to see what the reaction is, and exempting the evidence rules from the

restyling effort, because of their substantive nature.

Action Items

Rule 2004. At its September 1995 meeting, the Committee had approved amendments to

Rule 2004 to make it clear that the court in which a case is pending can order an examination

that will take place outside the district in which that court is located and that an attorney

admitted to practice in the district where the case is pending can issue the subpoena for an

examination to be held in a "distant" district. These proposed amendments, however, had

L given rise to a discussion of whether the request for an examination could or should be

considered by the court ex parte. The Committee had requested the FJC to conduct a study to

L determine the existing practices under Rule 2004, which requires a motion to be filed. The

en Committee Note states that the motion may be heard either ex parte or on notice. The

L
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Conmmittee had asked the FJC also to survey the courts concerning the dispositions of the

motions and whether it would be advisable to adopt a procedure similar to that for taking

depositions under the civil rules. The FJC study showed that the bankruptcy bench is about

equally divided between judges who hear the motions ex pre and those who hear them on

notice, with few objections being filed (or granted) under either practice. The Reporter had

prepared a memorandum presenting several alternatives for the Committee's consideration.

After a discussion of the various alternative approaches and the findings of the FJC

study, there was a motion for the appointment of a subcommittee to study further the

materials prepared by the Reporter and the FJC and make recommendations to the

Committee, which motion carried with none opposed. Chairman Mannes appointed

Judge Cordova to chair the subcommittee and Judge Robreno, Judge Kressel, Professor

Tabb, Mr. Batson, and Mr. Kohn to serve as members.

Rule 9031 and Special Masters. The Reporter briefly stated the history of the proposal and

referred the Committee to several alternative amendments, starting at page 17 of his

memorandum. Judge Walter said the Bankruptcy Administration Committee had offered the

idea of authorizing a bankruptcy judge to appoint a special master as simply another tool that

could be used in appropriate cases, adding that any such authorization should be tailored to

the bankruptcy situation. Judge Magnuson added that the Bankruptcy Administration

Committee had its own long range planning subcommittee which had recommended bringing c
the proposal to the Advisory Committee as a form of help to the judge.

Judge Robreno, noting that the Reporter's memorandum seemed to indicate that the

special master concept might be at odds with several provisions of the Bankruptcy Code,

asked whether it is appropriate for the Committee to decide these underlying policy issues. 7

Mr. Klee noted that, prior to the enactment of the 1978 Code, there had been a history of

patronage in bankruptcy and that receivers (which are prohibited in the Code) and special r
masters were part of that patronage. Even today, he said, bankruptcy judges are appointing

mediators in cases. Judge Ellis suggested that the Committee should hear from Judges

Hi
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Merhige and Shelley in Richmond, who had managed the "Dalkon Shield" case with the help

of an examiner (an officer specifically authorized by the Code). Mr. Rosen said he thought

r, the idea of special masters might be workable if limited to appointment by a district judge

when the reference has been withdrawn. Professor Tabb said he thought Alternative No. 6,

which contains the fewest restrictions on an appointment, was acceptable. He said he has

confidence in both bankruptcy judges and district judges and added that judges already make

such appointments under the name "exanminer;" Judge Kressel said he thinks the Bankruptcy

Administration Committee's proposal seems acceptable and that he would like to have the

L tool, even though in 14 years he could think of only one case in which he might have

considered using it.

Mr. Batson, however, said he is not convinced the authority is needed. He said the

L mass tort situation, such as the "Dalkon Shield" case, calls for estimation of the claims under

§ 502 of the Code, a core matter that is not delegable. He said he could not think of case

over the prior 15 years where a court would have used a special master. Judge Magnuson

noted that the "Dalkon Shield" case was filed in Virginia and that Judge Merhige also was the

multi-district litigation judge who had been appointed to hear the civil tort actions involving

the Dalkon Shield device. He said he thinks the Dow Coming case is different because the

multi-district litigation and the bankruptcy case are in different jurisdictions. Mr. Batson said

he is participating in the Dow Corning case and that he expects the bankruptcy court to

estimate the claims, after which the plan will establish a trust from which to pay them. He

said he is not convinced there is a role a special master could play.

Judge Cordova said he has never needed a special master yet, but favors removal of

L the prohibition. Judge Cristol said he had experienced coordinating with a special master who

7r was appointed in a criminal case. Judge Small said he sees no harm in adding suitably

limited authority for special masters. Mr. Rosen said he sees appointments of examiners or

rF fee experts because judges are frustrated when a case does not move; then, he said, the parties

are frustrated at having a person in the case that they don't want.
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Mr. Sommer said he was concerned about conflict with the Bankruptcy Code if the

estate were to pay a special master. Judge Restani said she believes the issue was thought out

during the drafting of the 1978 Code and that she disfavors special masters generally, even in

district court, and particularly in jurisdictional matters.

Mr. Klee pointed out that the Bankruptcy Code presently contains checks and balances,

one of them being that any examiner is appointed by the United States trustee, not the judge,

although Rule 706 of the Federal Rules of Evidence permits a judge to appoint an expert. He

asked what differentiates a special master from an examiner or an expert. Judge Walter said

the difference is that a special master's findings must be accepted unless clearly erroneous.

Judge Batchelder made a motion, seconded by Judge Restani, that the rules not be L

amended to permit special masters, which motion carried by a vote of 8 to 5.

Rules 1019(6) and 9006. The Reporter referred the Committee to his memorandum. Rule

1019, he said, currently provides for the filing of claims for debts incurred postpetition but

before conversion in a case that is converted to chapter 7. The rule invokes Rules 3001(a) -

(d) and 3002, which govern the filing of proofs of claim. Most postpetition claims, however,

are for administrative expenses, for which § 503(a) of the Code directs the filing of a "request

for payment" rather than a proof of claim. Several courts have ruled, however, that an

administrative expense claimant must file a proof of claim in a converted case in order to

obtain payment. One recent decision, In re Pro Set. Inc., states affirmatively that no provision

of the Code or the rules imposes such a requirement. Accordingly, the Reporter said, he had

drafted amendments to clear up the growing confusion over the proper procedure.

The proposed amendments would expressly require an administrative expense claimant

to file a request for payment and would set the same 90-day deadline that already is in place

for a creditor to file a proof of claim. Professor Tabb noted that the Committee might have

to change the § 341 Notice forms to include mention of a request for payment of an r
administrative expense. Mr. Kohn requested that the government be given 180 days to file.

A motion directing the Reporter to redraft the amendments to provide for a 180-day
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filing period for a government entity carried with none opposed. A motion to approve

the Reporter's draft amendment to Rule 9006 to protect against shortening of the time

also carried unopposed. Upon considering the recommendations of the Standing

Committee's style subcommittee, the Committee approved adding on line 15 after the

word "entities" the phrase "listed on the schedule of unpaid debts" and referred the

amendments to both Rule 1019(6) and Rule 9006 to the Committee's own style

subcommittee for further review.

Rules 4004(a) and 4007(c). The Reporter said that several recent decisions described in his

memorandum had ruled that the 60-day deadlines for filing a complaint objecting to the

debtor's discharge or to determine the dischargeability of a debt under

§ 523(c) of the Code are to be counted from the date the meeting of creditors is held rather

than from the first date set for the meeting, as stated in the rule. The Reporter said the

language of these rules includes the word "held," which apparently was used to support the

recent decisions. Accordingly, he had drafted amendments deleting the word "held" from

both rules. Professor Resnick added that the Committee already had voted at a prior meeting

L. to delete the word "held" from Rule 4007(c) for style reasons at the time it approved the

substantive change to "filed" from "made." The text of the previously-approved amendments

to Rule 4007(c) appears at Tab 22 of the agenda book. The Reporter suggested expanding the

previously approved Committee Note to Rule 4007(c) to explain the substantive effect of the

amendment. A motion to approve the Reporter's draft carried unopposed.

L Rule 2003(d). In September 1995 the Committee approved amendments to conform Rule

C 2003(d) to amendments being proposed to Rule 2007.1, in furtherance of the amendments to

L the Bankruptcy Code made by the Bankruptcy Reform Act of 1994. Both rules concern the

election of a trustee in a bankruptcy case. In March 1996, the Committee approved changes

to the published draft of Rule 2007.1, in response to comments from the Executive Office for

United States Trustees. The Reporter explained that the proposed changes to Rule 2003(b)

would conform the rule to the revisions made to Rule 2007.1. By consensus, the words

"Report of" were deleted from the title of subdivision (2) of the proposed rule. The

L
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Committee then reviewed the markup forwarded by the Standing Committee's style

subcommittee. The Committee approved changing the introductory phrase in subdivision

(1) to "In a chapter 7 case, if... "and to add a reference to chapter 7 in subdivision

(2), but rejected the other style suggestions. A motion to approve the amendments and

refer further consideration of style to the Committee's style subcommittee carried with

none opposed.

Presentation

Mr. Fagan of the FJC demonstrated for the Committee an interactive tutorial program

he had developed on the bankruptcy rules. The program is intended as a training tool for

deputy clerks, he said, and numerous clerks, judges, and Administrative Office attorneys

served as advisers during its development. He said the program was about to undergo review 7
by court and Administrative Office personnel prior to distribution to the courts as a CD-ROM.

The Committee made suggestions about the program content, and several members offered to

review the program material for accuracy and assist the FJC in revising the program material.

Subcommittee Reports

Litigation Subcommittee. Mr. Klee reminded the Committee that the subcommittee's work

had originated with the former long range planning subcommittee and the FJC survey of the K
level of satisfaction with the existing rules requested in 1995 by that subcommittee. The FJC

study had disclosed general satisfaction with the rules except in the area of litigation and,

especially, motion practice. The long range planning subcommittee subsequently had been

restructured into two subcommittees, one charged with addressing motion practice (litigation

subcommittee) and the other with professional responsibility issues (Rule 2014 subcommittee).

A year of work, he said, had produced a consensus on approach and two draft rules for the

Committee's consideration, one on "administrative motions" and the other on "general

motions." He added that Judge Robreno had expressed concern about the drafts, particularly

whether it is appropriate for a national rule to delineate procedures with so much specificity. C

L



Judge Robreno said the question is how broadly a national rule should mandate

specific procedures each judge should use in all types of cases and in all courts, some urban

and some not. He cautioned that changes on the scale proposed may invite the law of

unintended consequences. He said he is not sure the Committee should sweep aside local

practices on such matters as the number of days to answer and mandated status conferences.

He said he thinks the draft [general motions] rule is an excellent local rule; he questioned

only whether it should be imposed on everyone. Mr. Klee responded that there is a tension in

the system between natural preferences for local practices and the fact that the Bankruptcy

Code is a national law under which there is a national practice.

Judge Robreno noted that there is an ongoing study by the Rand Corporation of Civil

Rule 26 and mandatory disclosures, under which the current rule provides for an opt-out. He

said it might be wise to await the results of that study. Judge Restani said she favored

proceeding with the subcommittee's work. She said there are problems over local rules in

district court also, and the Committee should not await the results of the Rand study, which

she believes will show no beneficial effect resulting from the opt-out.

Judge Mannes said he thinks there should be no objection to the proposed draft of

Rule 9013 on administrative motions, most of which are Eso forma. Professor Tabb

C questioned whether it is appropriate to include item (5), dismissal of a chapter 12 or chapter

13 case at the request of the debtor. Judge Mannes said that the fact that a court has done

something a certain way in the past does not make that court's way the right one. He said he

thought the items listed in the draft Rule 9013 should be standardized. [A motion the next

day to move (5) to the negative notice category resulted in a 5-5 tie vote.]

C Mr. Smith said the lack of a basic, national structure for motion practice has caused

L local rules (all different) to proliferate. He noted that contested matters can be more complex

than adversary proceedings, yet nobody thinks adversary proceedings should be conducted

L under local rules instead of using the Federal Rules of Civil Procedure. He said the

Committee should not leave contested matters with only [the current] Rule 9014.
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Mr. Sommer said the Committee has received much feedback that people experience

problems litigating motions under Rule 9014. For example, he said, the discovery deadlines

of Rule 26 don't work in the short time frames of motion practice and it is unclear whether

an answer must be specifically ordered. He said he thinks there will be resistance to the idea

of detailed national rules, but that the Committee should proceed.

Judge Restani said that a contested matter in bankruptcy, although initiated by motion,

is really like a complaint and the subcommittee's draft Rule 9014 is really more like

"complaint practice." Professor Resnick said that a contested matter really is a separate

litigation or lawsuit, which may be why there are so many local rules on the subject and why

there is a perceived need for a national rule such as the subcommittee's draft Rule 9014.

Draft Rule 9013, he said, would replace the current expedited application process. The

concept is not revolutionary, he said, as the applications and motions filed currently under

Rule 9013 generally are those that are listed as "administrative motions" in the

subcommittee's draft Rule 9013. Rule 9014 now is titled "contested matters," a confusing

term of uncertain meaning and in need of being replaced.

Mr. Kohn suggested circulating the subcommittee's drafts to obtain more feedback,

possibly as an attachment to an FJC questionnaire. Professor Resnick explained that, if the

material is to be circulated to the bar, it needs to go through the Standing Committee, which

means it has to be a finished product rather than a work in progress. He also noted a lot of

other rules would have to be changed because they would be affected, meaning that much

work would be required. Judge Ellis said he doubted a survey would reveal more than the L

reaction in the meeting room.

Judge Duplantier said that he would like the Committee to use the adversary r
proceeding rules wherever possible. Mr. Sommer said the subcommittee's draft Rule 9014

has moved the bankruptcy rules in the direction of the civil rules to the extent that perhaps E
contested motions should be conducted under the adversary proceeding rules. The motion

with attachments, he noted, closely resembles a motion for summary judgment. Judge Restani

L
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said she formerly agreed with Judge Duplantier's view, but changed her mind because she

realized it isn't possible, often due to provisions in the Bankruptcy Code.

Judge Robreno asked whether the negative notice procedure prescribed in the local

bankruptcy rules for the Southern District of Florida would be inconsistent with the

subcommittee's draft Rule 9014. [Judge Cristol had circulated copies of these local rules to

L the Committee.] Mr. Klee said he believes the draft Rule 9013 is consistent with the negative

notice concept and directed the Committee's attention to page 9, line 108, of the draft as an

example of a negative notice procedure in the draft itself. Judge Robreno asked whether

attorneys generally would have to change their procedures under the subcommittee's draft

rules. Mr. Klee said he does not see the subcommittee's proposals as disrupting existing

practices. Judge Cristol said he considers his district's local rules 913 and 914 to be a sign

that the district's local practice is ahead of the national rules and that national attention is

needed on the subject of motion practice.

Judge Restani raised as an issue the provision in the subcommittee's draft Rule 9014

L for a mandatory status conference, which, she said, appeared to trouble several members.

Judge Kressel said lawyers need to know whether they must bring their witnesses or not. [A

matter that is unclear under, for example, § 362(e) of the Code and Rule 4001(a).] Mr. Klee

directed the Committee to page 11 of the drafts and said that, generally, the participants

would not have to bring witnesses and supply exhibits, except with respect to matters listed

there.

Judge Mannes suggested thinking about how a motion to assume and assign an

executory contract would be handled under the subcommittee's draft Rule 9014. Since the

matter is not on the administrative motions list, he said, it would be a general motion. The

subcommittee's draft Rule 9014 would direct the movant to file the motion, stating the relief

* sought, and to attach an affidavit supporting the motion. The draft rule also would advise the

L movant of the requirement to file proofs of service indicating that the movant had served the

e person or persons against whom relief is sought, the attorney for the debtor, and the creditors
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committee, and had transmitted a copy of the motion to the United States trustee. Opposers r
of the motion would be required to respond. If there were no response, the judge would

dispose of the motion. If one or more responses were filed, the judge would hold a status 7

conference to set discovery and schedule the "trial" [hearing]., Under the current Rule 6006,

there is not much guidance, and an attorney must obtain a district's local rule to know how to

proceed.

Mr. Klee compared the process under proposed Rule 9014 to an adversary proceeding

in which the plaintiff serves the defendant with a summons. Under the rules applicable in an

adversary proceeding, any compulsory counterclaim the defendant may have must be asserted

or waived. Thus, a "counterclaimant" must submit to bankruptcy court jurisdiction or waive

its counterclaim, a procedural requirement that effectively expands the bankruptcy court's

jurisdiction, he said. Judge Restani added that any rule that applies the adversary proceeding

rules to contested motions would have to eliminate the requirement to file a compulsory

counterclaim and provide a separate rule for service. Mr. Smith said the subcommittee tried

to follow the civil rules, but ended up adopting the substance of the draft proposed by the

subcommittee. Mr. Batson said he thinks the existing Rule 9014 also evolved from an

attempt to apply the civil rules and that today's Rule 9014 was the best they could do. He

said the bankruptcy community still needs the subcommittee's draft Rule 9013 (administrative

motions), however.

Judge Duplantier asked whether the Committee could define the phrase "contested

matter." The Reporter stated that he had written a memorandum on the subject during which

he had come to realize that some matters that frequently are contested are not governed by

Rule 9014, while other matters that never actually are contested are nevertheless handled

under Rule 9014. He added the Committee should be prepared for the prospect that r

attempting to change the parties' long-held habits and customs will provoke a major L
"political" battle similar to the struggle over the local rules project. i

L
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Judge Robreno said the subcommittee had educated the Committee by means of the

discussion and suggested that the drafts be sent back to the subcommittee for further work in

light of the feedback presented during the discussion. Mr. Rosen suggested that the

subcommittee 1) think about economically using the civil rules to develop a procedure for

K general motions, 2) borrow the language of the civil rules to the extent possible, 3) treat the

subject of motions within motions, and 4) continue also to refine its draft of Rule 9013

(administrative motions). Mr. Klee requested a non-binding "view" of the Committee
L

concerning the direction the subcommittee's work should take before the subcommittee invests

more time in the project.

A proposal that motion practice should continue to be governed by local rule and the

subcommittee should limit its work to fine-tuning the draft of Rule 9013 did not attract any

votes. A motion that the subcommittee continue its work carried with one opposed.

Mr. Klee asked Mr. Sommer to draft his proposal to use the adversary proceeding

rules, so that it could be compared to the subcommittee's revised draft at the March 1997

meeting. Mr. Sommer agreed to the request.

Judge Duplantier said that during the time remaining to the Committee at the meeting

he would like to debate some of the points raised during the discussion. Chairman Mannes

L accepted this proposal and said the Committee would discuss how to help the subcommittee

proceed at the next day's session.

On the second day of the meeting, Mr. Klee resumed the discussion by suggesting that

the subcommittee continue its deliberations and return in March 1997 with new drafts that

would include a breakdown into more categories of motions than the two presented in the

drafts submitted to the meeting. Mr. Klee identified six categories: 1) administrative motions

(limited to customary matters), 2) administrative proceedings (major litigation but not an

adversary proceeding), 3) expedited motions (as set forth in subdivision (i) of the draft of

Rule 9014), 4) motions within motions, 5) motions in adversary proceedings, and 6) an
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intermediate category that would be handled on a "negative notice" basis "after notice and a

hearing." He inquired whether the Committee agreed about the number and types of the J

categories.

Judge Duplantier said he would call administrative motions simply "motions" and the C

same for motions in adversary proceedings. He said he would have multiple laundry lists

within these categories, and would use a different word, perhaps "petition," for the matters

dealt with in the subcommittee's draft of Rule 9014 (the "general" motions). Mr. Rosen

suggested leaving Rule 9014 as a hybrid between an adversary proceeding and a motion,

calling the matters addressed therein "administrative proceedings," and listing them in the

rules. He said this approach would avoid encroaching on normal motion practice while

affording appropriate attention to important bankruptcy administration matters. He said he

would not favor putting any "real" motions into draft Rule 9013. g

Mr. Heltzel expressed concerns about the notice provisions of the subcommittee's draft

Rule 9013. He said that a motion (now an application) to pay the filing fee in installments is

a matter about which there does not need to be any notice or any hearing, because there is no

natural opposition to the request. He also questioned the need for notice of the filing as well

as of the granting of requests for action on several of the other matters listed in draft Rule

9013. Mr. Klee explained that draft Rule 9013 does not contemplate that there would be two

notices but rather only the notice after the court rules, as already required under the current

rules for most of the actions listed. Mr. Heltzel said, however, that the second sentence of

subdivision (e) of the draft [the "after" notice] should not apply to an installment order and

that subdivision (c) [the "before" notice] also should not apply to some items, such as motions

to pay filing fees in installments.

r7
The Reporter suggested moving the notice and service requirements for installment

payments to Rule 1006, which contains provisions concerning the number and timing of

installment payments. Ms. Wiggins said the survey that prompted the creation of the L
litigation subcommittee had shown strong preference by practitioners for having all the
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directions in one place and suggested that the Committee refrain from sprinkling around to

other rules too many of the items pin draft Rule 9013. Judge Restani also cautioned against

too much proliferation, but the consensus was that placement in Rule 1006 would work for a

motion to pay the filing fee in installments.

Professor Tabb said, as a general matter, he thought the "after" notice provisions of

subdivision (e) of the draft Rule 9013 were the more important and that the "before" notice

that would be required under subdivision (c) of the draft could be deleted. Professor Resnick

disagreed; he said he thought the "before" notice of subdivision (c) was the more important

one. Mr. Klee said that some items in the draft Rule 9013 might be better handled under a

negative notice procedure. The consensus, however, was that for a truly x parte matter the

"after" notice of subdivision (e) would be sufficient.

With respect to the subcommittee's draft Rule 9013, the Committee agreed specifically

to--

* move notice/service requirements on installment payments to Rule 1006;

* bracket [I item (5) on dismissal under §§ 1208(b) and 1307(b), to reflect the 5-5 tie

vote by the Committee on moving this item to the negative notice category;

* move a motion/order to enlarge the time for filing schedules and statements to Rule

1007, and add that matter to the list of those excepted from Rule 9013 treatment in item (9);

* combine item (10), waiver of a filing fee, with item (1), installment payments, and

add it to Rule 1006 and possibly other rules;

* carve out chapter 9 and chapter 11 cases from item (11), (form of, manner of

sending, or publication of a notice), and require negative notice for this motion in those cases.

Mr. Heltzel and Mr. Sommer both stressed that it is important, throughout, to focus on

what is appropriate and functional in the large number of cases and not to be distracted by the

rare or exceptional circumstances in which a generally applicable rule would not work as

intended. Exceptional cases, they emphasized, can be dealt with by the parties and the court

as necessary.
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Subcommittee on Rule 2014 Disclosure Requirements. Mr. Smith referred the Committee to

the subcommittee's proposed draft and to his letter of exception to the draft in the agenda?

book. Mr. Rosen said the original draft amendments considered by the subcommittee had

tried to clarify the information to be supplied to the court,,but that the subcommittee thought

the draft did not accomplish its purpose. Moreover, Mr. Klee said, the subcommittee

determined that no rule could accomplish the purpose in light of the Bankruptcy Code's

definition of "disinterested person" in,§ 101(14) and the inclusion in the statute of the

requirement to disclose any "connection." Mr. Klee pointed out a number of improvements

over the current rule in the subcommittee's draft, including the change from an application to

a motion, the addition of a notice requirement to replace the existing ex parte procedure, and

the addition of an express statement of the ongoing duty to disclose changes in circumstances.

Mr. Smith said the original draft tried to give more guidance on what must be

disclosed, even though the statute also provides some direction. He added that he would

prefer to avoid an ex parte order, perhaps by utilizing a negative notice procedure, but would

want a means of allowing counsel to go forward during the notice period. He said he also

thinks the subcommittee draft improves on the existing rule by directing the disclosure of

anything that might be an adverse interest.

Mr. Smith asked the Committee members' views on whether the courts currently are

obtaining the disclosure they should. Mr. Rosen said attorneys tend to use general language,

because it is impossible to list every connection, but there is more specificity than a mere

statement that "we have some connections with others in the case, but we don't think they're

significant." He said a bright line test, however, such as that an attorney would not have to

disclose a connection with a creditor who represents less than ten percent of the firm's

business, would violate the Bankruptcy Code.

Mr. Smith summarized the differences between the subcommittee's draft Rule 2014

and the current rule. He began by noting that the draft states who files the motion and who is

to be served, that the draft requires the movant to aver concerning the professional's eligibility

'I
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and uses some specifics (e.g., "duty to another client") taken from the Restatement of the Law

L 'Governing Lawyers, although without any intent to lessen the movant's obligation to employ

only someone eligible. The draft authorizes an immediate order, he said, but allows for a

hearing on ten days notice at the court's discretion, a timing that might need to be reconciled

with the 20-day notice period provided in the subcommittee's companion draft amendment to

Rule 2002. In addition, the draft would require a verified statement by the professional to be

employed that discloses any relationship which might cause a "reasonable person" to conclude

there is an adverse interest, in language borrowed from both the Restatement and § 101(14),

and which is, therefore, more expansive than the current rule. He noted also the addition of a

requirement for a supplemental statement and the addition of language covering changes in

membership of a partnership during the course of the representation.

It was noted that the Bankruptcy Code addresses the issues of conflict and potential

conflict in several places and that the standards differ from section to section. For example, §

101(14) describes when a person is not disinterested and defines an adverse interest; § 327(a)

requires a professional employed by a "trustee" to be disinterested with no adverse interest; §

328(c) authorizes a court to deny compensation to anyone who is found not to have lived up

to the "disinterested with no adverse interest" standard required for employment; but § 327(c)

L permits employment by the "trustee" of a professional who also represents a creditor, subject

to disapproval of the employment if an actual conflict is shown. It also was noted that the

National Bankruptcy Review Commission is examining these issues.

Judge Cordova moved to adopt the subcommittee's draft amendments to Rules

2014 and 2002. Mr. Rosen questioned the expansion in draft Rule 2014, subdivision (b),

clause (3), to include "connections" to any party in interest. Mr. Klee said the Committee

should adhere to the statute by limiting disclosure of connections to those with the debtor and

investment bankers and should use adverse interest as the standard for creditors. Judge

Kressel said he would prefer to have a hearing'-before authorizing employment, but was

concerned about the resulting delay in signing an order and how to approve payment for prior

work. Professor Resnick suggested that "negative notice" could work for authorizing
L
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employment, but Judge Kressel said there would still be a problem of waiting for the

objection period to run. Mr. Sommer suggested using an interim order that would ripen into a

final order if no objection were filed. Professor Resnick suggested instead that a regular order

followed by notice, with no stated period for objecting, would still allow a party in interest to

object. Mr. Sommer also said he thinks that subdivision (b) clause (2) (the reasonable person m

test) creates a new standard with new uncertainties. Judge Robreno observed that the drafts

lack Committee Notes and that there seem to be both technical and conceptual problems with

the proposed amendments. Mr. Klee offered an amendment to the motion to adopt the

subcommittee's draft Rule 2014 that would revise subdivision (b) by striking clause (2)

and requiring instead the disclosure of any adverse interest and representation of any

adverse interest, and by striking the language after the third comma in clause (3) and

inserting "the debtor or an investment banker" as set forth in § 101(14). The motion as

amended carried with none opposed. Professor Tabb offered a further amendment to V
prescribe an interim employment order, followed by notice, with the order to ripen into

a final order if no objection is filed. The amendment carried with none opposed. The

Reporter asked whether the Committee wanted him to conform lines 15 through 19 of

subdivision (a) to the changes approved in subdivision (b), to which the response was, by

consensus, affirmative. A motion to table further consideration until the March 1997

meeting and request the Reporter to prepare new drafts and Committee Notes carried

without opposition. Judge Robreno requested that the Reporter also prepare a

memorandum providing the Committee with information and background, discussing

the meaning of "disinterested," and the present condition of the law.

Subcommittee on Rule 7062. Judge Kressel reviewed for the Committee the history of the

proposed amendments. The project began, he said, with the Committee's instructions to

delete from Rule 7062 the list of "additional exceptions" to the ten-day stay of enforcement of r
a judgment. The reasons were that the exceptions are contested matters and not adversary

proceedings and that the list kept growing. The first task for the subcommittee was to

identify those matters in which there should be time to appeal before the parties take action )

based on a court order. The choices are to 1) stay none, 2) stay all except those specified, or I
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3) stay none except those specified. The subcommittee chose the third option. This option

would have the effect of changing the "default" mode for the selected items from immediate

implementation to delayed implementation, unless the court orders otherwise in a particular

matter.

Next, the subcommittee considered which items should be stayed and where to put the

stay provision, whether in one rule or sprinkled around in the rules that govern the substantive
L S

issues. The subcommittee did not resolve the placement issue, and the drafts present the

amendments both ways. Taking up the specific matters that currently are listed in Rule 7062
L

as "additional exceptions," and are, therefore, immediately enforceable, the subcommittee

chose to "stay" some of these matters and added confirmation of a chapter 11 plan to the

group. Rather than retain the word "stay," however, the subcommittee decided to use separate

language to indicate what really is meant in each of the specific contested matters, that is, the

postponement of implementation.

A motion signifying the Committee's general agreement to change the default as

U recommended by the subcommittee carried unopposed. A motion to place the

amendment provisions in the various rules governing the substantive issues, rather than

Ls in Rule 9014, carried by a vote of 7 - 2.

A motion to adopt the proposed amendment to Rule 7062, deleting all but the

first sentence of the existing rule, carried with none opposed. In considering the

subcommittee's draft Rule 9014, members questioned the carving out of the trustee and the

debtor in possession from the ten-day stay. After discussion, a motion to adopt only the

subcommittee's proposed amendment deleting Rule 7062 from the list of rules applicable

in contested matters (line 11) and not adopt the proposed new sentence at the end of the

L draft carried unopposed.

U Turning to the subcommittee's proposed amendment to Rule 1017, which would add a

new subdivision (f) to provide for delaying the effect of an order converting or dismissing a
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case, Judge Small said an order of dismissal should not be stayed, because assets will

disappear during the ten-day period. A motion to revise the subcommittee's draft to

provide for the immediate implementation of an order dismissing a case carried by a

vote of 9 to 2. A motion to make an order converting a case effective immediately also

carried by a vote of 9 to 3.

The subcommittee's proposed amendment to Rule 4001(a) would stay the effect of an

order granting relief from the automatic stay for ten days. A motion to adopt the

subcommittee's draft carried by a vote of 8 to 2. The subcommittee's proposed P
amendment to Rule 6004 would stay for ten days the effect of an order authorizing the use,

sale, or lease of property other than cash collateral. A motion to adopt the subcommittee's

draft carried by a vote of 10 to 2. Both amendments give the court discretion to order

immediate effectiveness, in a particular matter. Judge Kressel noted that the amendment to _

Rule 6004 also refers to § 363(m) of the Code, which provides protection for a bona fide

purchaser of estate property if the sale is overturned on appeal. Concerning the C

subcommittee's proposed amendment to Rule 6006, Judge Kressel pointed out that the

provision for a ten-day stay would apply only to the assignment of an executory contract or L

unexpired lease and not to either assumption or rejection. A motion to adopt the

subcommittee's draft carried on a voice vote. The subcommittee also had submitted draft a
amendments to Rules 3020 and 3021 to delay for ten days the implementation of a confirmed

chapter 11 plan and any distribution under a confirmed plan. A motion to adopt the

subcommittee's draft amendments to these rules also carried on a voice vote.

J

Mr. Klee said that in all of these amendments the phrase "if an order is entered" or

similar language should be used instead of the wording in the drafts which uses "if the court

enters." Judge Duplantier suggested revising all the amendments uniformly to characterize the

court's action as "entry" of the order concerned.
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C Subcommittee on Forms. Mr. Sommer reported that the proposed amendments to the official

L forms have been published, and the subcommittee is awaiting comments on the proposals.

The deadline for comments is February 15, 1997.

Subcommittee on Local Rules. Judge Duplantier reported that courts are in the process of

converting the local rule numbers to conform to the Judicial Conference directive, a process

due to be completed by April 15, 1997. Ms. Channon reported that she receives four to five

calls a month from courts having questions about the renumbering.

Subcommittee on Alternative Dispute Resolution (ADRM. Professor Tabb said the

subcommittee has been monitoring local ADR programs and that 18 bankruptcy courts

currently operate mediation programs. He said he expects the American Bar Association's

work on a proposed model local rule on ADR to be completed soon and that he will report to

the Committee in March 1997 about whether the model rule will make it advisable to amend

any bankruptcy rules. In response to a question about how bankruptcy judges select

mediators, Professor Tabb said there are various methods and that the more recent local rules

l contain more provisions covering the selection process. Professor Tabb referred the

Committee to a law review article by former Committee member Ralph R. Mabey and himself

L that appeared in the South Carolina Law Review. Mr. McCabe said the Rand Corporation is

due to submit a subreport on ADR by November 30 to the Committee on Court

LI Administration and Case Management, and that the report should be available to other

committees by the March 1997 meeting.

Ias-1 Subcommittee on Technology. Mr. Heltzel reported that the amendments authorizing

electronic filing are to become effective December 1, 1996, and that some experiments with

the process have already begun. The bankruptcy court for the Western District of Oklahoma

has been imaging all documents filed for several months, and the Prince Georges County,

Maryland, state court is accepting electronic filings in several types of cases, as described in

L the material at tab 16 in the agenda book. He said that he is accepting filings on disk at the
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bankruptcy court for the Eastern District of California and is engaged in limited electronic

data interchange (EDI) transactions with the case trustees in the district.

Liaison with Advisory Committee on Civil Rules. Judge Restani, after noting that much of

her subject had already been covered in connection with the report on the meeting of the

Standing Committee, stated that draft amendments to Rule 23 had been published for L

comment. The next rule on which the civil committee will focus, she said, is Rule 26(b)

concerning the scope of discovery. She added that the draft amendments to Rule 26(c) on

protective orders, even though complete, probably will be held until the civil committee

completes its draft of Rule 26(b). Mr. McCabe said that the outgoing chair of the civil

committee has conducted a series of focus meetings around the country and that the work on K
class actions and discovery arose from bar comments at those meetings.

Respectfully submitted,

Patricia S. Channon

L
r

l
l.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS JOHN K RABIEJ
i ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Chief

CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 5, 1996

MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Long-Range Planning
F

The Judicial Conference's Executive Committee has requested the Standing Committee,
along with other committees, to consider developing a long-range planning agenda for the next

7 three years. The committees are asked: (1) to begin implementing - as appropriate - the Long
Range Plan for the Federal Courts, which was approved in September 1995; and (2) to continue
the long-range planning process of identifying trends that may require future action.

For your information, I have attached the three following documents:

* A July 29, 1996, memorandum from the Director to selected chairs of Judicial
Conference committees advising them of the status of long-range planning in the federalL courts.

* A November 21, 1996, memorandum from Judge Glenn L. Archer, liaison from the
C Judicial Conference's Executive Committee, explaining the network of committee

contacts established to coordinate long-range planning in the judiciary. Attachments
suggest ways to implement the Long Range Plan.

* A chart showing the status of recommendations contained in the Long Range Plan. Page
18 includes the four recommendations directly involving the rules committees.

L The four recommendations in the Long Range Plan, which directly affect the rules
committees, provide guidance in promulgating rules changes and have been taken into account

7 during the rulemaking process by the advisory rules committees. For the most part, these four
L. recommendations have already been implemented.

Judge Stotler now would like to begin a preliminary discussion of how best to set up a
regularized means to continue the long range planning process. In particular, she requests that
you review the attachment to Judge Archer's correspondence, which suggests several ways to
maintain the long range planning efforts in the federal judiciary.

John K. Rabiej
A TRADITION OF SERVICE TO THE FEDERAL IUDICIARY
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
r ~~~~Director

DiLector UNITED STATES COURTS
CLARENCE A. LEE, JR

#a Associate Director WASHINGTON, D.C. 20544

L
July 29, 1996

,

L, MEMORANDUM TO SELECTED CHAIRS OF COMMITTEES OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES (See Attached List)

Lo SUBJECT: Continuation of Long-range Planning (ACTION REQUESTED)

I write to update you on recent developments concerning the organization of long-range
planning activities in the Judicial Conference and its committees, and to request that you take the
action described below to initiate the new planning mechanism.L

As you are aware, the Judicial Conference completed the initial phase of its strategicL planning efforts last fall when it approved the first Long Range Plan for the Federal Courts. In
November, I advised all Conference committees that responsibility for implementation of the
plan rests with the committees responsible for the respective subject areas. Since that time, the

Li plan has been published and distributed widely inside and outside the judiciary. The relevant
Conference committees have considered and, in some cases,; taken action to implement certain
recommendations in the Plan, including legislative proposalsknow pending before Congress and
other policy matters that have been or will be presented to the Conference.

In March 1995, the Conference resolved that a planning mechanism for identifying and
Ln, pursuing the strategic goals and objectives of the federal judiciary should be maintained in the

Conference organization and at all levels of the judicial branch. Although a long range plan now
exists, the current plan does not address the complete range of strategic issues, but instead leaves
a number of matters to be addressed for the first time or more fully in ongoing planning efforts.
For example, Chapter 11 of that document lists a variety of topics for future consideration.7

L The Chief Justice met recently with members of the Conference's Executive Committee
to discuss how to organize this continued planning process. As a result of their discussion, the31 Chief Justice determined that long-range planning should be treated as an intrinsic part of each
Conference committee's policy-making function, with any subsequent additions or changes in
the existing plan to be handled in the ordinary course of business (i.e., through recommendations

1_ to the Conference from the appropriate committee(s)). Whenever a more thorough update is

L
A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Continuation of Long-range Planning 2

needed (perhaps every five to ten years), the Chief Justice may appoint another long-range i
planning committee to undertake that effort. In the meantime, the Chief Justice will occasionally
appoint one or more ad hoc committees to address issues of major importance (e.g., mass tort l
litigation) that cut across the jurisdictions of the regular Conference committees.

Absent a separate long-range planning committee, the Executive Committee will be L ,,
responsible for coordination of planning activities, including referrals of high priority issues for
study and report by the appropriate committees. To aid in that task, the chair of each committee
with significant long-range planning responsibility will designate a special liaison member to d
promote and continue planning within the committee. These liaison members may also be called
upon collectively to serve as an ad hoc advisory group on matters requiring a broad perspective.
Committees may wish to include a discussion of long-rarege plannring activities in their regular
reports to the Conference.

C
The Administrative Office will support the planning efforts of Conference committees by U

conducting strategic studies and assisting with implementation of the current plan. The AO's
Long Range Planning Office, which facilitates and encourages planning throughout the judiciary,
will be available to provide technical assistance, research, and analytical support on planning-
related matters. With cooperation from the regular committee staffs, the Long Range Planning
Office will track implementation of the plan and continued planning by the Conference and its
committees. The Office will also work closely with the designated liaison members to aid in
coordination of committee planning activities.

At this time, I would ask that you proceed at your earliest opportunity to designate a
planning liaison for your committee ad, then advise me of which committee member will serve
initially in that capacity. Once that designation is made, your committee will be ready to carry
out its role in the ongoing planning process, perhaps sting at the winter meeting with
discussion of a planning agenda for the next three years. l

If you have any questions about the Long Range Plan or strategic planning in general,
please contact Jeffrey Hennemuth, chief of the Long RangeI P1 in Office, at (202) 273-1810.

Leonidas Rap Mecham

Attachment

cc: AO Senior Staff
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MEMORANDUM

TO: The Planning Liaison Members of Committees
of the Judicial Conference of the United States

FROM: Glenn L. Archer, Jr.

l: RE: Long-Range Planning Liaisons - Beginning ourWork

I have been asked by Judge Terry Hodges, Chair of the Executive Committee, to act as
that committee's liaison on long range planning. You are now serving in the sameL capacity for your respective Judicial Conference committees. I look forward to working
with you and am confident that our communication and coordination will be important to
the implementation of the Long Range Plan of the Federal Courts and to the other long
range planning that needs to be done.

As you know, each committee of the Judicial Conference is now primarily responsible
for planning efforts within its jurisdiction, subject to Executive Committee coordination.

L Our task as liaisons is twofold. First, we should encourage our committees to
implement the Long Range Plan for the Federal Courts as appropriate. Second, we
should work with our committees to continue the process of examining strategic - i.e.,
economic, legal, demographic, political, and social -trends and identifying specific
subjects that may require future Conference action.

Through the liaison network, your committees will be able to keep in touch with each
other's planning efforts and pursue long-range goals and objectives consistent with the
broader interests of the judiciary. The Executive Committee may periodically call upon
all or some of us to share our committees' perspectives and advise on coordination of
planning activities involving more than one committee.

In the near term, I anticipate that the bulk of committee planning efforts will be devoted
L to carrying out the Long Range Plan. To aid you in that effort, I am enclosing a chart,

prepared by the Long Range Planning Office at the Administrative Office, that depicts
the status of Plan implementation in light of recent or recurring actions and events. The
Planning Office has also prepared the enclosed paper describing the Conference
planning process and suggesting possible approaches to Long Range Plan
implementation.



Long-Range Planning Liaisons - Beginning Our Work November 21, 1996 7
Page 2

Over time, it will also be necessary for the Conference and its committees to consider
additional matters that were not addressed fully or at all in the first Long Range Plan.
Chapter 11 of the December 1995 version lists a number of topics that the Committee
on Long Range Planning identified forlfuture study. The Executive Committee intends
to examine that list and determine which items should be addressed by one or more
committees. Each committee should also 'consider whether any "big picture" issues
facing the judiciary should be addressed by the committee from a planning perspective
during the next three to five years.

As we move ahead, it is important that we share information and ideas, and I _

encourage you to raise with'me any concerns or suggestions on how we should
proceed. It would be helpful' if each of you would provide, following your next
committee meeting, a brief written description, of your committee's proposals for ,
implementation of the Long Range Plan ahd its intended approach to further long-range i
planning. Please forward that description to the AO's Long Range Planning Office,
which will distribute copies to me and the other liaisons. With the information you
provide, the Executive Commjftee will be better equipped to assess and provide further
direction for committee plann'inh 'efforts ta its' meetings during the coming year.'

I look forward to our working together to aid our committees and the Judicial
Conference in anticipating and managing lthe planning activities that will be undertaken.
Please do not hesitate to coritac me if you have 'any questions on this subject. Further
information is also available frotn the A's Long Range Planning Office, whose staff
can be reached at 202/273-181 0F l

Enclosures:

1. Long Range Plan for the Federal Courts (December 1995) - Status
of Recommendationi and Implementation Strategies

2. Continued Long-Range Planning and Implementation of the Long l
Range Plan

3. Judicial Branch, Planning Guide (AOUSC, Nov. 1993)

cc: Honorable Wm. Terrell Hodges K
Honorable Richard S. Arnold
Honorable AnnoClaire Williams I '
Honorable George P. Kazen i lI
Honorable Emmett Ripley Cox
Honorable StephenjH. Anderson
Honorable Barefooti Sanders F
Honorable Julia Smith Gibbons
Honorable PhilipM. proi
Honorable Norman H. Stahl
Mr. Leonidas Ralph Mechiam
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Continued Long-Range Planning and Implementation of the Long Range Plan

Planning, simply stated, is the process of defining a desired future and developing the
means to achieve it. The Judicial Conference's strategic planning process reached a significant
milestone in September 1995 with the approval of the first Long Range Plan for the Federal
Courts. Since that time, the Chief Justice has determined that responsibility for planning and
Plan implementation should rest with the Conference committees responsible for the respective
subject areas. The relevant committees have considered and, in some cases, taken action to
implement certain recommendations in the Plan, including policy matters that have been or will
be presented to the Conference and legislative proposals that have been or may be acted on by
Congress.

To ensure that the Long Range Plan remains current, the planning process should
continue concurrently with implementation efforts. An effective approach would permit both
incremental adjustments and periodic reevaluation of the first Plan. The Plan could be revised
periodically to reflect any new or different goals identified through the customary policy making
process. Revisions need not be extensive and might be based in part on experience gained
through Plan implementation. Inevitably, however, new planning issues will arise within the
judiciary, thereby continuing the need for strategic discussions.

L Absent a separate long-range planning committee, the Executive Committee will be
responsible for coordination of planning activities, including referrals of high priority issues for

7 study and report by the appropriate committees. The chair of each committee with significant
long-range planning responsibility was asked to designate a liaison member to promote and
continue planning within the committee. These liaison members may also be called upon
collectively to serve as an ad hoc advisory group on matters requiring a broad perspective.
Committees may wish to include a discussion of long-range planning activities in their regular
reports to the Conference.

Individual committees retain substantial flexibility as to timing and substance of planning
C and Plan implementation activities, with external coordination only as required for consistency

and continuity. (An attachment to this paper provides suggestions on how committees might
approach implementation.) The Conference might conduct planning as a cyclical process in
which committees could be asked every three or four years to identify long-term issues or

L trends on which basic policy direction is needed. Such identification might be accomplished
in committee "brainstorming" sessions or through more general reflection and discussion of

F- potential issues a committee sees in its area of responsibility. A key factor for the success
of planning is that this function be part of normal business, with broad commitment and
participation.

Following those discussions, the liaison members could share with each other their
committees' views and work together to devise a loosely-coordinated planning agenda that the

L Executive Committee could consider and possibly endorse. A general agenda would enable each
committee to make decisions with a better sense of what issues are of broader significance to the

This paper has been prepared by the Long Range Planning Office, Administrative Office of the
T Initpd qt tP' ,rntwc tn ;pi thp mPmlhirC %nd ctAffnfthP hd; 2 I nfp->nP
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judiciary. On topics cutting across committee jurisdictional lines, the liaisons-either as a whole 7
or in smaller groups representing the relevant subject areas- could be asked to articulate
possible goals for consideration by the appropriate committees.

The planning process will continue to receive staff support of the kind provided during
development of the Long Range Plan. The Administrative Office will support planning efforts
of the Conference and its committees by conducting strategic studies and aiding implementation L
of the current Plan. Additional assistance can also be obtained, as necessary, from the Federal
Judicial Center., In, cooperation with regular committee staff, the AO's Long Range Planning i
Office will provide Itechnical, research, and analytical support on planning-related matters, track L
implementation of the Plan, and assist the, designated liaison members in promoting and
coordinating committee planning activities.

, fX1llqI 1o i 77~l
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This paper has been prepared by the Long Range Planning Office, Administrative Office of the

United States Courts, to aid the members and staff of the Judicial Conference
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7~l Long Range Plan for the Federal Courts:
Implementation by Committees of the Judicial Conference

As shown through the experience of numerous successful governmental and business

organizations, planning is an integral component of effective policy making. A planning process

L therefore exists to support an organization's programs and decision making, not to replace (or to

divert time and attention from) those activities. With an approved Long Range Plan for the

Federal Courts, the Judicial Conference and its committees can discharge their responsibilities

L aware of how their actions accord with a generally accepted view of where the judiciary is

headed. The Plan also gives direction to the legislative program, allowing the judiciary's

representatives to respond more quickly and effectively to new developments. This proactive

approach to the future adds a healthy context to everyday decisions.

7 The Long Range Plan serves primarily as a guide for future administration and policy

L making in the judicial branch. Not all recommendations and implementation strategies in the

Plan call for immediate or, in some cases, any action by the Conference or its committees. Some

L items reflect values and aspirations that might never be fully operational. Others reflect a current

state of affairs that need only be maintained or involve areas for which other judicial branch

authorities (circuit councils, individual courts, AO, etc.) are responsible. Some objectives are

being pursued under existing Conference or other internal policies, while others should be

considered only if certain circumstances come to pass. Still others require additional research

and assessment before specific action can be considered. In certain recommendations and

strategies, the Conference has already made the requisite policy choices (e.g.,'identifying the

need for particular legislation or programs), and thus responsibility for implementing those items

falls to the Administrative Office or other judicial branch staff-su, ubject, as always, to general

L supervision, monitoring, and'(in appropriate situations) direction by the Conference and its
committees.

Lg To begin the task of implementation, each Conference committee should decide in its

area of jurisdiction which, if any, items in the Plan require action, and at what pace that action

L. should occur. This will principally require the committee to answer basic questions about the

meaning of the Plan and its implications for the committee's work. In doing so, the committee

can determine more precisely which efforts can be undertaken now, which must be deferred

7 temporarily, and which, however desirable, remain only theoretical possibilities. Since the Plan

was developed through general consensus and had substantial prior input from committees, it is

likely that some efforts will be made to implement the Plan immediately.

In seeking to apply the Plan as a guide, a committee might first review the status of the

recommendations and implementation strategies falling within its jurisdiction, considering the

historical background and any current policies or practices. Next, it might determine whether a
particular item calls for new initiatives or changes in policies or practices that require committee

action. The priority of any new actions should be assessed within the framework of the

committee's current agenda and external realities.

This paper has been prepared by the Long Range Planning Office, Administrative Office of the
United States Courts, to aid the members and staff of the Judicial Conference
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After establishing general priorities (at least tentatively), the committee can follow these

basic steps to implement Plan recommendations and strategies:

* Estimate the probable costs (if any), and assess whether the necessary resources (i. e, K
time, budget, staff support) are potentially available.

* Determine whether the requisite statutory or other legal authority exists and whether i
further Conference authorization is required before action can be taken.

* Review and confirm relative priorities for implementation.
* Develop appropriate actions for carrying out each recommendation selectedfor E

implementation (see below).,
. Periodically inform the Conference on the status of Plan items within the committee 's

jurisdiction including continued assessment of whether the stated goals or objectives
remain appropriate and attainable.

If the committee decides to take action with respect to a particular recommendation or

strategy, it might consider one or more of the following measures:

* Form an ad hoc subcommittee to develop, by a certain date, an action plan for K
implementing the stated goal or objective, or to undertake a preliminary review of

current policy and practice and possible changes therein. .7

* Determine that thefull committee will develop a specific implementation plan at a

particular meeting or meetings. ,

* Ask others responsible for implementation (other Conference committees/circuit
councils/individual courts) to give increased prority to the particular item. 7

* Determine that no further formal Conference action is needed but ask'judicial branch

staff to take appropriate steps. For example, the committee might request that the

Administrative Office expedite or (as the case may be) defer efforts toward securing

legislation involving policies that the Conference has fully endorsed in the Plan itself or

in separate action. At the same time, the Conference should be kept apprised of these Li

staff actions-standardized report language is being developed that may be used for

this purpose. nF
* If other Conference committees have already begun examining the specific issue or

situation, deferfurther action pending the outcome of those efforts.

* Ask another committee currently looking at a related issue to consider both issues and

their possible interaction.

a Ask some other expert body to review the issue and make realistic assessments.

This paper has been prepared by the Long Range Planning Office, Administrative Office of the
United States Courts, to aid the members and staff of the Judicial Conference

and its committees in conducting lone-ranee planning.
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. Where the scope or implications of a particular program cannot be determined without
L experience, propose implementation on an experimental or pilot basis.

f Ask the committee staff or other advisors to identify ways in which a goal or objective
involving administrative action can be carried out most efficiently, and to identify and
assess possible actions (including budgetary implications) for implementing a particular
Plan item.

L

LLI

LI
LI

LI

F ~~~~~~This paper has been prepared by the Long Range Planning Office, Administrative Office of the
L. United States Courts, to aid the members and staff of the Judicial Conference

and its committees in conducting long-range planning.
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C O MECOMMITTEE ON RULES OF PRACTICE AND PROCEDURES

OFTHE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

PAuL V. NIEMEYER
CIVIL RULES

D. LOWELL JENSEN
row - CRIMINAL RULES

December 5, 1996 FERN M. SMITH
EVIDENCE RULES

MEMORANDUM TO JUDGE FRANK H. EASTERBROOK

SUBJECT: Ongoing Automation Projects

The Committee on Automation and Technology (CAT) is responsible for
overseeing several hundred automation projects in the federal judiciary. The judiciary's
automation efforts are supported by an elaborate hierarchial structure that consists of
eleven umbrella groups each of which is aided in turn by user groups. The umbrella
groups are supported by Administrative Office staff and include federal judges, clerks of
court and their computer specialists, and other court staff. Umbrella groups advise the
Director on the automation needs of their constituency. After initial implementation of
particular software, the user groups manage the maintenance and design, testing, and
deployment of software modifications.

Each automation project is developed using a Life Cycle Management approach,
which consists of five distinct sequential stages that must be completed in turn. For your
information only, I have attached a chart showing the status of all the current automation

C projects underway. (Attachment 1)
L.

Below is a list of those automation projects, which we have identified as
potentially bearing some relevance to the rulemaking process. The first category includes
"Major Projects" that have probable rules implications. The second is "Other Projects,"
which may be broad in scope or otherwise important, but the individual projects do not
appear to have a significant impact on the rules. This very brief summary should provide
you and your subcommittee with a good overview of the automation work being done in
the judiciary. If you wish more information on any project, please contact me.

L
I
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MAJOR PROJECTS

ELECTRONIC COURTROOM PROJECT (Attachment 2) L
The Chambers and Courtroom Umbrella Group has undertaken the study and

evaluation of existing and emerging technologies readily available in the marketplace that L-J

show promise for facilitating courtroom proceedings. An interim report is expected to be
issued later this month. The study will look at technology for presenting testimony 7
(remote video conferencing), presenting other evidence (e.g., computer animation,
document camera, cd-rom storage, and retrieval of documents, etc.), in-court case
administration (e.g., computer-assisted exhibit management, etc.), in-court access to Lf
ancillary information (e.g., lawyer and judge access to CALR, judge access to chambers,
etc.), and public access (e.g., assisted listening, etc.) [77

ELECTRONIC CASE FILES PROJECT (Attachment 3)

An electronic case files project was initiated in March 1996 as an Administrative
Office effort under the sponsorship of the Committee on Automation and Technology
(CAT). The purpose of the project is to conduct an assessment of the legal and policy T
issues and technical requirements associated with developing electronic case files.
Theoretically the electronic case files system is designed to replace the current paper 17
record with an electronic record. The project is in its infancy. A discussion paper is
scheduled to be released in early 1997, and a final report is to be issued in September
1997. F

Part of the electronic case files project is designed to implement the December 1,
1996 amendments to Appellate Rule 25, Civil Rule 5 and Bankruptcy Rule 5005, which
permit filing by electronic means. Staff to CAT has prepared draft technical guidelines
and standards (Attachment 4*) that will be widely distributed for comment. The
guidelines and standards will be reviewed later by that committee for eventual submission
to the Judicial Conference, probably at its September 1997 session. An earlier version of
the technical guidelines and standards was circulated to the reporters and chairs of the
advisory rules committees to identify any apparent rulemaking process conflict.

Several important policy concerns that will be considered by the project include T
custody and control of the docket, fees, public access, and signature authority.

The Committee on Automation and Technology requested that the attachment not be
included in the agenda materials at this time because it is subject to change. Copies will be
available after that committee meets on December 17-18, 1996.
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RECEIPT OF COMMENTS VIA THE INTERNET

My office now has the capability to receive public comments on proposed
amendments directly on the Internet via E-mail. An E-mail address can be established at
my office and we could receive all electronic comments, reproduce them, and circulate
hard copies to each committee member. (Pending an agency-wide decision, we are still
unable to communicate electronically with all members of the rules committees.)

We have identified several arguments for and against the proposal. Electronic
communication would be consistent with the rules committees' policy of reaching out to
the bar and the public and informing them of proposed rules changes and encouraging
public input. Moreover, electronic communication meets recommendation No. 5 of the
Standing Committee's Self-Study Plan, which recommends to the Administrative Office
that: "Electronic technologies Lshould be used to promote rapid dissemination of
proposals, receipt of comments, and the work of the rules committees." The text of the
plan includes a specific recommendation that "Persons should be permitted to lodge their
comments online for collection and transmittal to the Advisory Committee."

On the other hand, comments via E-mail are less likely to be as well thought out as
comments submitted in writing, and many may not be serious. Under the Judicial

L. Conference rulemaking procedures, each reporter also must "prepare a summary of the
written comments received and the testimony presented at the public hearings."
Summarizing all Internet comments may be burdensome. Online comments may be
viewed as non-written comments, or a clear disclaimer could be included on the Internet
Home Page stating that all electronic comments will be circulated to each committee
member, but will not be,,included in the summary of comments. But such treatment may
perceived as establishing .a "second-class" category of comments.

Finally, although not required by the Judicial Conference rulemaking procedures,
my office has acknowledged each comment and followed it up with a communication
explaining the advisory committee's response. Continuing to respond to each electronic
comment would probably be impossible, but we could provide a generic explanation of
the committee's actions and place it on the Internet.

K
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OTHER PROJECTS

BANKRUPTCY RELATED PROJECTS tofu

The Advisory Committee on Bankruptcy Rules has been monitoring the progress

of the various automation projects that relate to bankruptcy proceedings. The advisory

committee and the Committee on the Administration of the Bankruptcy System, closely

coordinate actions regarding any automation project affecting the Bankruptcy Rules. LJ

* Bankruptcy Noticing Center - a national center for publication of bankruptcy 7
court notices. Possible rules issues include: (1) an anticipated change in postal

regulations that might jeopardize the judiciary's bulk mail discount rates due to

conflicts with Rule 2002(g); and (2) the continuing need for the electronic

confirmation'requirement Rule 9036. There is alsor an Electronic Bankruptcy

Noticing (EBN) project experimenting with the use of Electronic Document [7g

Interchange (EDI) to send bankruptcy notices.' !,, L'

* BANCAP, NIBS, and NewBATS - three different systems consisting of

docketing and case management software. tBANCAP is a UNIX-BASED system,

which is designed for a single mid-frame conmputer instead of multiple personal

computers; NIBS is a DOS-BASED syst-emn;[and NewBATS is a DOS-BASED

system designed for Bankruptcy Administrators.

* Electronic Public Access - bankruptcy cowtirs currently have three different L
systems (PACER, VCIS, and MIRROR) ddsigned 'o allow electronic public access

to case information. In response 'to requests for statistical information the EPA

user group has initiated the Bankruptcy Statistical'nd Case Information Records

Access project.

* Electronic Scheduling Program - a project to develop an automated system for

setting hearings on a judge's calendar that interfaces with BANCAP.

* Paper Document Management/Claims Imaging -a project underway in three,

courts to experiment with imaging technology to ease document management in

bankruptcy cases.
fL
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L
DISTRICT COURT PROJECTS

Lit * DCAP - district court applications. A compilation of software applications used
by the district courts. Sample applications include Attorney Admission software;
case assignment software; and ICMS Civil and Criminal. ICMS is a UNIX-based
electronic docketing and case management system that also provides statistical
information to the Administrative Office.

* Automated Jury Selection - various vendors provided systems that prepare
master jury wheels and print qualification questionnaires and summonses. There is
a jury modernization project underway designed to privatize the creation of the
master jury wheel at a national center and track jury utilization.

* Automated JS-10 Application - allows courts to maintain a data base of district
judge activity from which, statistical information can be extracted.

* PACER - Electronic Public Access. See discussion under Bankruptcy Related
l Projects.

r * Electronic Document Management and Imaging System - consists of scanning
case orders, judgments, and notices that are then electronically transmitted to
parties. The document images are also available to chambers.

APPELLATE COURT PROJECTS

* Integrated Library Systems - a series of integrated programs designed to
automate library management and service operations.

L.~ * Appellate Voice Information System (AVIS) - is based on the Bankruptcy VCIS
and will provide free access to basic docket information via touch-tone phone.

if * Slip Opinion Transmission, Printing, and Distribution - involves the electronic
transmission of final published and unpublished opinions to a commercial printer
for proofreading, reproduction, and distribution.

g: * Inter-ICMS Management and Statistics - a project designed to extract data from
L district court databases and send the data to the appellate courts.
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MISCELLANEOUS

* Judge Office Automation Training - designed to help judges and chambers staff

become more proficient in computer use.

* Judges Automation Catalog Operations and Maintenance - identifies chambers

innovations for national distribution and use.

* Chaser -'allows judges and their staff to obtain information contained in ICMS

and to produce a variety of reports.

* Opinions Retrieval System (ORS) - will create a database that permits text

searches of the court's opinions and internal memoranda.

* MJSTAR -'integrates statistical reporting for magistrate judges with ICMS,

eliminating the need for the JS-43 workload report.

'~~~~~~~~~~~~~~

John K. Rabiej

Attachments
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ATTACHMENT II

Agenda
December 1996

Information

ELECTRONIC COURTROOM PROJECT

The Chambers and Courtroom Umbrella Group, a committee ofjudges and other court

representatives advising the Administrative Office on the uses and benefits of technology for

judges, has undertaken an "Electronic Courtroom Project?' to study and evaluate technologies

that show promise for facilitating courtroom proceedings. This project is among the key

initiatives of the Committee on Automation and Technology's three-to-five year vision for the

future. The project staff will conduct market surveys, user surveys, and in-court examinations of

courtroom technologies; it will identify technologies that are effective and cost beneficial. Upon

completion, planned for March 1998, the project staff will produce recommended guidelines

for the judiciary's acquisition, implementation, and use of courtroom technologies.

BACKGROUND

The convergence of several trends compels immediate study and assessment of

courtroom technology:

General awareness of technology in courtroom settings is increasing as a result of the

expanded availability of vendors' products designed for courtroom use and through the

use of such technology by litigants. This awareness is also being promoted by several

prominent law schools, which have equipped mock courtrooms with technology for

experimentation and clinical training.

Courts are increasingly using technology to produce efficiencies in all areas of case

handling and judicial proceedings.



The judiciary's courthouse construction/renovation program is expanding, highlighting

the need for building design guidelines that accommodate new technologies.

As a result of these trends, there is a significantly increased interest in the use of

technology to facilitate court proceedings. Almost weekly, the Administrative Office receives F

inquiries concerning the use, technical capabilities, infrastructure considerations, and funding

and procurement sources of various types of courtroom technology. Unfortunately, there are

no formal judiciary or AO-approved guidelines or standards for the general use of courtroom

technology, and there is a lack of unified budgeting for the courtroom technology initiatives

that have been undertaken by some courts. The judiciary is, therefore, challenged to establish LJ

a blueprint for implementation of courtroom technologies and a mechanism to underwrite their

acquisition.

PROJECT APPROACH

A project work group has been established. It is comprised of AO staff from the Office

of Judges Programs, the Office of Court Programs; the Office of Facilities, Security and

Administrative Services; the Office of Information Technology; and the Office of the General

Counsel. The work group coordinates closely with the Office of Finance and Budget, the

Office of Human Resources and Statistics, and the Office of Management Coordination. It U

also includes liaisons from the Federal Judicial Center's Research Division and Planning and

Technology Division. Court participation on the work group includes judges and other court

personnel with significant experience with courtroom technologies, and representatives from r
the sponsoring Chambers and Courtroom Umbrella Group. Finally, the views of the Federal

Defenders and the United States Attorneys are formally sought through active participation of

2



K their representatives. Also serving as consultants to the project are two nationally recognized

experts: Professor Frederic Lederer from Courtroom 21, a joint project of the College of

l7 AdWilliam & Mary's Marshall-Wythe School of Law and the National Center for State Courts in

[K Williamsburg, Virginia; and Professor Winton Woods from the Courtroom of the Future, a

project of the University of Arizona Law School, in Tucson, Arizona.

Project staff will develop recommendations based upon the results of a cost-benefit

L, analysis of a variety of courtroom technologies in different courtroom settings. Although a

great variety of configurations is possible and available in the marketplace, much of the study

effort will focus on visual courtroom technologies, primarily evidence presentation and

videoconferencing capabilities. Complementing these visual technologies are a variety of office

automation services (such as word processing and e-mail) and databases (including

PACER/CHASER and CALR). In addition to drawing upon the expertise gained from

reviewing established demonstration courtrooms, project staff will study a wide range of court

L sizes, case types, and volumes of particular proceedings in order to perform economic

Ad analysis, and ascertain the implications of use in particular proceedings. All study courtrooms

L
will be working courtrooms adapted with various technologies for the purposes of evaluation.

L Since current usage of courtroom technologies within the federal judiciary is sparse and

variable, evidence has been collected through a survey of judges and will be obtained by a

controlled study of actual use and cost-benefit analysis. Special emphasis will be given to

courts actively planning for extensive-courtroom technology or using some courtroom

L technology. Where feasible, project staff will work with courts already equipped with the

necessary technology and may supplement the study courtrooms if necessary. A report of the

3
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study findings and recommendations is planned for completion by the end of 1997, followed

by implementation guidelines in March 1998.

This approach affords approximately -a -full year to identify quantifiable costs (such as t

purchase and installation of equipment, recurring transmission line charges, space

requirements, and personnel hours for operations and training) and quantitative benefits (such

as savings in travel and per diem costs, and reduction in non-productive personnel hours), as

well as qualitative costs (such as statutory and policy concerns and suitability for particular 7

proceedings) and qualitative benefits (such as ability to expedite trial activities and improve

security). Anecdotal evidence suggests that use of evidence presentation technologies can

result in significant improvements in trial efficiency and effectiveness. Prior studies of

videoconferencing of prisoner pretrial and bankruptcy proceedings have demonstrated some C

LI'J

savings in travel by judges and parties. Similarly, anecdotal evidence suggests that use of

evidence presentation and videoconferencing technologies can enhance understanding of the

information presented, perhaps resulting in improved decision making. It is not expected,

however, that introduction of courtroom technologies will result in significant savings in the

areas of staff resources (other than freeing up some of the time of some courtroom

participants), space, or printing and postage. Formal study of usage of courtroom _

technologies in a variety of courtroom proceedings will verify the wide range of tangible and

intangible costs and benefits.

In addition to producing empirical data, the formal study may identify policy, legal,

and other issues associated with technology use in discrete courtroom applications.

Recognizing the interests of various committees in the project, the Director will refer policy

4



and other issues that are raised during the course of the study to this and other relevant

committees for consideration.

L Because information about courtroom technologies is needed now by many judges

considering their use, an interim informational report will be issued by the Chambers and

Courtroom Umbrella Group in December 1996. This interim report will provide information

about mainstream courtroom technologies in use in the Judiciary as a supplement to the

L Administrative Office's Interim Guide to Courtroom Technologies published in December

1995. In conjunction with the project, the Administrative Office has developed a central

repository of courtroom technology information and provides assistance to courts as part of its

Courtroom Technology Help Desk. In the near future, the Administrative Office will make

K this and other information about courtroom technology, particularly courtroom designs and

plans, available on the judiciary's new intranet, the "J-Net." In addition, many of the

pioneering judges are planning to make their courtrooms available for demonstration purposes

or use by other judges interested in courtroom technology. The availability of these various

informational sources will enable courts to make informed decisions about the introduction and

use of courtroom technologies.

L The goal of the project is not to develop a software application, but rather to

recommend courtroom technologies readily available in the marketplace, possibly resulting in

a large-scale procurement of some commercially available courtroom technologies. However,

many courts are already acquiring these technologies on their own, indicating that a

decentralized approach may be appropriate. In either case, a source of funding must be

E identified. The total cost for implementation will depend entirely upon the recommended

5



technologies and the suggested course of action for procurement of the technologies. Because

of the impact of courtroom technologies on non-judiciary entities (including United States

Attorneys, the private bar, the Bureau of Prisons and state prison authorities, and the public in

general) and the implications of cost-shifting, actual costs to the judiciary are impossible to

predict at this point. Beyond the technologies themselves, there are likely to be building

infrastructure costs associated with implementation.

As information is gathered on courtroom technology, the project staff will proceed in

consultation with this committee as well as other relevant committees with an interest in the

results. It is expected that various committees will elect to contribute advice and suggestions.

Therefore, the Administrative Office intends to keep this committee and other committees

fully advised on the project's activities at the Summer 1997 meetings, and it may solicit C

LJ

committee comment on the project's areas of study.

J
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ATTACHMENT III

Lhw Bankruptcy Committee, Agenda C.7.
January 9-10, 1997

SUBJECT: Automation Initiatives

(a) Electronic Case Files Proiect

An electronic case files study was initiated in March 1996 as a staff effort in the

E Administrative Office under the sponsorship of the Committee on Automation and Technology.

The purpose of the project is to conduct an organized assessment of the legal and policy issues,
r9
L technical requirements, and other decisions associated with implementing electronic case files,

including assessing available prototypes and developing a preliminary estimate of benefits and

costs.

Several factors have prompted the initiation of this project. Many courts have expressed

interest in electronic filing and electronic document management. Already, a few bankruptcy

courts have started local experiments with electronic filing or document imaging. Some are

involved with the Administrative Office in experiments and others are using commercial products.

In addition, amendments to the Federal Rules of Bankruptcy Procedure took effect on December

L 1, 1996, that allow the courts to permit documents to be filed electronically, provided they are

consistent with technical standards that the Judicial Conference may establish.

El The study will lay the foundation for the creation of systems to provide judges ready,

electronic access to case files and other information in a manner similar to their access to the law

via computer-assisted legal research. In concept, an electronic case file system would substitute

electronic records for paper records and permit attorneys and parties to file documents with the

court electronically. Attorneys, parties, and the public would have access to the case file through

an office or home computer or from a public-use terminal in the clerk's office.

L
The study will also begin collecting data on the costs and benefits (including savings)

associated with moving from paper processing and management to electronic case file

management. The project is currently in Phase 0 (Identification of Need) of its life cycle.

The Committee on Automation and Technology has identified electronic filing as one of

its four strategic initiatives to reduce the Judiciary's reliance on paper and achieve economies.

Within the Administrative Office, the electronic case files study is under the supervision of the

Assistant Directors for Judges programs, Court programs, and Information and Technology. An

18-month schedule has been established for completion of the study, with a discussion paper to be
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WE
circulated in late 1996 or early 1997 and a final report to be issued in September 1997.

Staff resources for the project are being provided by the Bankruptcy Judges Division and

other program divisions at the Administrative Office. In addition, several bankruptcy judges and

clerks have agreed to participate in the project as advisors and members of a bankruptcy work

group. These include bankruptcy judges Geraldine Mund, J. Rich Leonard, James J. Barta, and

Dennis D. O'Brien and clerks Richard G. Heltzel, Robert M. Wily, and John M. Greacen. [K

The discussion paper is being prepared by Administrative Office staff, with the assistance

of interested judges and clerks. It is intended to promote discussion and constructive action

within the Judiciary about the opportunities -- and challenges -- of moving to electronic case files

as a complete or partial alternative to traditional paper files.

(b) Electronic Courtroom Proiect

(Cecilee)

(c) Bankruptcy CHASER

(Sandy) C

(d) NewBATS v
(Wendy) L

(e) Satellite Downlink Equipment

The Executive Committee of the Judicial Conference approved a modification to the FY

1996 financial plan authorizing the expenditure of $1.75 million to equip more than 100 court

sites with satellite downlink equipment for receiving educational and administrative video

broadcasts. These broadcasts would originate from the Federal Judicial Center, Administrative L
Office, Sentencing Commission, other government agencies, and universities. The Administrative

Office will hold the carryover funds centrally and provide them to courts lacking sufficient local v
funds to acquire downlinks. L

The Technology Enhancement Office of the Office of Information Technology at the

Administrative Office is working to develop a plan for implementing the program. Courts will be

advised of the criteria for participation in the program in the near future.

Li



LJ LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF TLE
Director UNITED STATES COURTS

CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544

November 22, 1996

MEMORANDUM TO: JUDGES, UNITED STATES COURTS
CLERKS, UNITED STATES COURTS

SUBJECT: Electronic Filing (INFORMATION)

LJ The Supreme Court has prescribed amendments to Fed. R- App. P. 25, Fed. R- Civ. P. 5

and Fed. R Bank. P. 5005, which would permit electronic filing in appellate, district, and

bankruptcy courts under certain circumstances. These amendments will take effect on

L December 1, 1996. Under the revisions, a court may permit, by local rule, electronic filing if

consistent with technical standards, if any, established by the Judicial Conference. The

Committee Note to the proposed revision to Fed. R Civ. P. 5 states that it is anticipated that the

Conference will promulgate technical standards for transmission of data, such as the formatting of

data, the speed of transmission, the means to transmit supporting documentation, and the security

of comrnunication. The Administrative Office is currently developing proposed technical

guidelines which will soon be distributed for court and public comment and thereafter submitted

7 for consideration by the Committee on Automation and Technology and, subsequently, by the

L Judicial Conference of the United States.

In addition to technical issues, the use of electronic filing raises important policy concerns

L that were identified by the Court Administration and Case Management Committee of the Judicial

Conference at its June 1996 meeting. In that regard, the Committee directed the Administrative

Office to bring these issues to the attention of the courts prior to December 1, 1996. These

Lo concerns include: custody and control of the court docket; fees; public access; and reporting

issues. In addition to these issues, there are certain issues relating to electronic filing which arise

only when an outside party is responsible for the implementation and/or administration of

electronic filing services. All of these issues, along with many others, are currently being

considered by the Administrative Office as part of the Electronic Case Files (ECF) study. The

ECF study expects to produce a draft report in December 1996 for consideration and comment by

L the court community. A second report, due September 1997, will address these issues firther and

will provide guidance to courts wishing to implement electronic filing. In the interim, however, it

is important that courts be aware of these operational issues as they begin to consider electronic

filing alternatives which may affect clerk's office responsibilities. The attached document is

intended to provide courts with preliminary information concerning the operation of an electronic
filing system.

A TRADMON OF SERVICE TO THE FEDERAL JUDICIARY
L.



Electronic Filing 2

Any questions on the issues discussed in this memorandum may be addressed to Mary
Louise Mitterhoff or Mary Fritsche, Attorneys, Office of Court Programs, 202/273-1547.

Leonidas Ralph Mechamr

Attachment

cc: Circuit Executives
District Court Executives
Chief Probation Officers
Chief Pretrial Services Officers
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OUTLINE OF MAJOR ISSUES RELATED
TO IMPLEMENTATION OF ELECTRONIC FILING

Introduction

Implementation of electronic filing programs will have a significant impact on clerks' office[ procedures as well as on their responsibilities. The following guidance is provided to assist clerks
as they consider implementation of electronic filing programs.

E 1. Control of Docket and Docketing ResvonsibilitX

Control of and responsibility for the court's dockets is a primary function of a clerk's office.'El In some of the electronic filing experiments currently in use in federal courts, the docketing
function has been removed from the clerk's office. With the exception of orders, which would still
be entered by deputy clerks, docketing, i.e., the naming of a document and its entry onto the

L. docket, is, in some cases, actually performed by the filing party. This procedure increases the
possibility that a document could be improperly docketed.2 Therefore, the clerk must ensure,
when docket entries are made by an outside party, that necessary precautions are taken to

L safeguard the integrity of the court's dockets, which means that the clerk must regularly and
systematically monitor docket entries made by parties.

is As noted above, responsibility for the court's dockets is a primary function of a clerk's office
which is set forth by statute or federal rule. This requirement does not mean, however, that the

r ; clerk must maintain actual physical custody of the court's records at all times. As long as the
clerk retains effective control over the court's records, including electronic records, his or her

L 1 For courts of appeals, this responsibility is set forth in Fed. R. App. P. 45(b), which
provides that "[tihe clerk shall maintain a docket in such form as may be prescribed by the
Director of the Administrative Office of the United States Courts. The clerk shall enter a
record of all papers filed with the clerk and all process, orders, and judgments." For district
courts, Fed. R Civ. P. 79(a) requires that "[t]he clerk shall keep a book known as 'civil docket' of
such form and style as may be prescribed by the Director of the Administrative Office of the
United States Courts with the approval of the Judicial Conference of the United States, and shall
enter therein each civil action to which these rules are made applicable.... All papers filed with the
clerk, all process issued and returns made thereon, all appearances, orders, verdicts, and

Lo judgments shall be entered chronologically in the civil docket ......" In addition, Fed. R. Bank. P.
5003(a) provides that "The clerk shall keep a docket in each case under the Code and shall enter

r7 thereon eachjudgment, order, and activity in that case...." 28 U.S.C. 156(e) provides that "the
bankruptcy clerk shall be the official custodian of the records and dockets of the bankruptcy
court."

2 An improperly captioned docket entry can create many potential problems. For example,
a docket entry relating to real property which is improperly captioned could result in a title search
being incorrect or in the irrevocable sale of property. In addition, an incomplete caption could
result in parties being unaware of response dates.



status as official custodian of the records is not abrogated.3 This may mean that in order to
control and preserve the records, the clerk must be in possession of an identical and
contemporaneous database separate from that of a vendor.

L
2. Fees

Filing fees for the federal courts are set forth by statute, and by the Judicial Conference
pursuant to authority granted to them by statute, 28 U.S.C. §§ 1913, 1914, 1926 and 1930.
Clerks of the various federal courts may only charge those fees as provided by statute or set by
the Judicial Conference. To date, although alternative fee structures for electronic filing are under
consideration by the ECF study, the Judicial Conference has not promulgated any fees that relate
to electronic filing.' Therefore, absent Judicial Conference actinin this area, no fees, in addition
to those set forth by statute or in the Miscellaneous Fee Schedules, should be charged by any
clerk's office for electronic filing. However, participants in electronic filing programs should be
notified that a supplemental fee may be imposed at a later! date.

As noted above, a prescribed fee must accompany thefing of certain documents.4 Courts
that wishto estlish an electroc filing system must develop a procedure for collecting filing fees L
when a document is filed electronically. jlr:I j ,!1 'k ''. ' 1, '"' . 'as ,1 1 . .

Another issue regarding fees may be raised in situations where a vendor is providing the
electronic filing system. Care should be taken to ensure that the relationship between the clerk's
office and the vendor is structured so that the vendor is not construed to be collecting fees as an
agent of and onbehalf ofthe court. If the vendor were viewed as an agent the vendor might
therefore be required to give those fees to the Treasury under the miscellaneous receipts statute,
31 U.S.C. § 3302(b). 17

LJ
3. SigLnature Authority

Electronic filiig also affects the issue of signature authority. Federal rules typically require
an "original" signature on documents filed with the court. Signature requirements provide some
form of verification that the document being filed is indeed being filed by the purported filing X
party. An electronic signature filed in accordance with the local rule of a court can provide such
verification by using. for example, a password.5 The clerk must ensure that whatever means a
court chooses to paccept to meet signature requirements provides security and is set forth clearly in
a local rule, standing order? or court operating procedure available to the bar.

3 Office of General Counsel Memorandum regarding Complex Litigation Automated
Docket, Angust 24, 1995, page 4.

4 For example, eral rules require a bankruptcy petition to be accompanied by the filing
fee. Fed.R-Bankr.P. 1006(a).

5 Office of General Counsel Memorandum regarding Complex Litigation Automated
Docket states "this purpose can be filly met by an electronic signature, such as the filing of K
attorney's initials and ile last four digits of that attorney's social security number." August 24,L
1995. p.4.



4. Public Access

The records and dockets of the federal courts are public records and should be available and
open to examination at reasonable times without charge. The clerk must ensure that whatever
electronic filing process is adopted, adequate access to these records is granted to the public, i.e.,
parties that are not able to access electronic records from a remote location via modem.

5. Reporting Requirements

The clerk has statistical reporting responsibilities, both to the court and to the Administrative
Office. Currently, these responsibilities are simplified and expedited by the court's automated
database and docketing systems, which have the capacity to generate reports and information for
the court. The clerk must ensure that all national and local reporting requirements are met,
regardless of the type of electronic filing process utilized by the court, and that his or her ability to
access necessary information quickly and efficiently is not compromised by the court's decision to
adopt electronic filing.

6. Procurement

When a third party vendor is being sought to provide a court's electronic filing system, the
general principles of government procurement law apply. These principles require that the choice
of an automation provider to administer electronic filing services be made through the appropriate
procurement procedures. A court that wishes to contract with an outside vendor for the
provision of electronic filing services should ensure that the award is made only in accordance
with the provisions of the Guide to Judiciary Policies and Procedures, Volume XM, Chapter
XIV. To the extent that such services are paid by government funds, they must be expended
through the Judiciary Information Technology Fund using monies reprogrammed from the local
court.

6 Projects funded through the Judiciary Information Technology Fund should: conform to
the judiciary's Information Systems Architecture (ISA); adhere to the automation management
process; fully consider integration with other projects and products; and utilize to the extent
possible existing communications, and computing hardware and software components that
comprise the communications and processing infrastructures of the ISA.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURES /
OFTHE

JUDICIAL CONFERENCE OF THE UNITED STATES

L WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

__ SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

Li D. LOWELL JENSEN
CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

Memorandum

TO: Honorable Alicemarie Stotler,
Committee on Rules of Practice and Procedure,
Chairs and Reporters of Advisory Committees

FROM: Mary P. Squiers

C RE: Annotated Bibliography

DATE: December 5, 1996

fL;-, Attached please find an annotated bibliography of articles and other
writings discussing court cost and delay in the federal courts. The document
covers material from July 1, 1995 through the summer of 1996. As you may
recall, I have provided you with several earlier annotations, the first covering
material published through approximately April, 1991, the second coveringL material published from January, 1991 through June, 1992, the third covering
material from June, 1992 through June, 1993, and the fourth covering June 1,
1993 through the summer of 1995. This document is the result of long work
from my research assistant, Lara Thyagarajan, who is now a second-year law
student at Boston College. Lara's assistance was invaluable.

I will be available at the Standing Committee meeting in January to
discuss any particular issues or questions you may have concerning this
material.

l
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Page 2

1. Introduction

This document is the fourth edition of an annotated bibliography
of scholarly articles and other writings that discuss court cost and delay in the
federal civil justice system. It covers articles published between July 1, 1995
and September'of 1996. It contains twenty-nine articles, most coming from
law reviews and other periodicals, with a special emphasis on empirical K
studies of cost and delay reduction techniques. The focus was on the federal
court system, but particularly informativelwritings on the state courts were
also included. Most news-type articles, opinion pieces, duplicative writings,
articles that have been,, "mooted" by subsequent revisions of law, writings on L '
general topics of civil procedure, and other materials only marginally related
to cost and delay reduction have been omitted.,

2. Research Methodology;

Citations to most of the writings described herein were obtained by I
using the WestLaw computer network. Several different queries, the most
fruitful of which are listed below, were used within the TP-ALL database. 7
To find articles addressing general topics of cost and delay reduction:

((COST TIME RESOURC! DELAY CONGESTION) /5 (SAVE
REDUCE DECREAS! MINIMIZ! PREVENT CURTAIL)) /30
((TRIAL LITIGATION JUSTICE PROCEDURE COURT) /10
(REFORM IMPROVE CHANGE)) & DATE (AFTER JULY 01, K
1995)

To find articles addressing specific topics of cost and delay reduction (for L
example):

("DIFFERENTIATED CASE MANAGEMENT" "DCM") & l
("FEDERAL COURTS" "DISTRICT COURTS") & (COST TIME
DELAY CONGEST! CASELOAD) /30 (REFORM SAVE
SAVING! DECREAS! MINIMIZ!) & DATE (AFTER JULY 01, L
1995)

To find articles by some of the leading writers in the field (for example): j

AU (ROBEL DUNWORTH STIENSTRA SUBRIN) & DATE
(AFTER JULY 01, 1995)

The LegalTrac CD-ROM database was also researched with the
keywords CIVIL PROCEDURE, COURT CONGESTION AND DELAY, and L
REFORM.
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Finally, the footnotes of all investigated materials were perused for
other significant and current articles and leads.

L
3. Expense and Delay Reduction in Generalr
3.1. Is There a Litigation Crisis?

K Thomas A. Eaton & Susette M. Talarico, A Profile of Tort Litigation in
Georgia and Reflections on Tort Reform, 30 GA. L. REV. 627, Spring 1996.

The authors provide an interesting, perhaps surprising, empirical
analysis of tort litigation in Georgia and its effect in delaying the civil justice
system. In that last several years, there has been a great deal of political debate

L over the burden tort litigation puts on the courts. Many have argued that tort
litigation reform is essential if America is to continue to be economically
competitive. The authors urge that, as more proposals for tort reform are

, considered, lawmakers need good data to inform them on whether changes
in the system should be made. The authors conducted a four year study in
four counties in the state of Georgia and found that "(1) tort cases constitute a
small percentage of civil litigation; (2) the number of tort filings has not
increased over a four year period; (3) a large percentage of tort cases involve

C relatively simple disputes; (4) only a small percentage of tort suits filed
actually go to trial; (5) plaintiffs and defendants enjoy almost equal rates of
success in the cases that go to trial; (6) in those cases in which the plaintiff

7 does not prevail, compensatory damages tend to be relatively modest in
amount and outside of Fulton County, punitive damages are rarely awarded."
(at 634). The auttors conclude that the tort system in Georgia is not in crisis.

3.2. The Civil Justice Reform Act of 1990 (CJRA)

Joseph J. Biden, Jr., The Civil Justice Reform Act of 1990, FOR THE DEFENSE
vol. 37, No. 9, September 1995, at 4.

In this article, Senator Biden argues that Congress has an important
role in helping to lreduce expense and delay in the federal courts. Senator
Biden supports the encouragement of local experimentation inherent in the
CJRA because it will encourage innovation which may then be applied
broadly. Also, Congress should maintain a system by which it takes the
federal court docket into consideration when it deliberates over legislation
that would create new federal causes of action. The article concludes that
adherence to the CJRA will create lasting efficiency. Note, this article is based
on the author's article entitled Congress and Our Courts: Our Mutual
Obligation, 46 Stan. L. Rev. 1285 (1994, which was included in the 1993-1995
edition of this bibliography.

!
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William F. Day, Jr. et al., Civil Justice Reform Act Advisory Group Report for L.
the District of South Dakota the Civil Justice Reform Act of 1990 Advisory
Group for the District of South Dakota (1991-1992), 40 S. D. L. REV. 342 (1995).

This report of the Advisory Group to the Federal District Court of
the District of South Dakota details the Group's work in evaluating the K
court's docket and its proposals for expense and delay reduction under the
CJRA. The Group found that, overall, the condition of the civil docket in
comparison to many, other, districtsdwas good and that, on the whole, the,
resources of the district were satisfactory.

Judge J. Thomas Greene, The Need for Cautious and Deliberate Reforms in K
the Civil Justice System, 8 SEP UTAH B.J., 4,, August/September 1995.

This is a speech given"by Judge Greene in March of 1995. Judge
Greene discusses the public perception of the legal profession as well as
current developments relang to legalreform.' Anecdotally, he provides,
some insight in'tothe effotsof Uah, a pilot district under the CJRA, to meet
the goals of decreasing court cost and delay.,

Frank W. Hunger &`Cynthia C. Lebow, The Civil Justice Reform Act and the K
Rulemaking Process: Werle Do We Go From Here?, FOR THE DEFENSE vol.
37, No. 9, Septetiber 1995,at 8.' ''

' ' it,{ I~i ,, ! 'Itm 77, t ,

The pollicy behind enactment of the CJRA was to' use the judicial
districts as labioratories for developing efficient case management. The CJRA,
as well as other more recentf legislative efforts 'to change 'th way cases move
through the litigation process, represent growing frustration with the
perceived inefficie~ncy of the fderalcourts. lHowever, the athors point out
that the implementation of local rules decreases the uniformity which the A,
Federal Rules of Civil Procedure strive to achieve. 'The authors express
further concern over the "opt-out"' provision of the 1993 amendments to
F.R.C.P. 26. At the time this article was written, thirty-one districts had K
"opted-out." Because of this, there is no longer uniformity inthe discovery
process. The authors conclude that we must consider the outcome of the C
experimentation process under the CJRA and how Fwe will continue to ensure L
uniformity and fair access jtoithe courts without sacrificing the flexibility of
the courts in case management. K
David Rauma & Donna Stienstra, T`he Civil Justice Reform Act Expense and
Delay Reduction Plans: A Sourcebook, FED. FJUTD. CENTER, 1995. K

This is a highly useful 350 page' summary of expense and delay
reduction plans" that have been implemented in each federal judicial district
as a result of the CJRA. It contains 17 tables that analyze the plans. While EJ
each plan is different from the next, some patterns Shave been noted. Many of
the districts have implemented differentiated case management (DCM) 7

L

r1
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systems. Where DCM systems have been put in place they generally track
cases as expedited, standard or complex. Some districts have more specialized
tracking. Most, if not all courts have implemented some type of alternative
dispute resolution (ADR). Among the most common are court-annexed
settlement conferences and mediation. In terms of controlling discovery,
many plans have developed schedules and timelines. However, the district
courts have dealt with discovery in widely different ways and, at the time the
data for this sourcebook was collected, many courts were waiting to see what
the outcome of the then-proposed 1993 amendments to F. R. C. P. 26 would
be.

L Lauren K. Robel, The Civil Justice Reform Act and the Goal of Uniform
Federal Procedure: Resolving the Tension, FOR THE DEFENSE vol. 37, No. 9,
September 1995, at 13.

L The author argues that the CJRA does not mandate or authorize
the district courts to create local procedural rules in conflict with the existing

L Federal Rules of Civil Procedure or other laws. The statutory and legislative
history of the CJRA, as well as the text of the Act, show that it never intended
to give federal judges the power to make the kind of substantive reforms that
some districts have advanced. Professor Robel also argues, however, that the
CJRA does not violate the principles of separation of powers and was within
Congress' power to enact. Note: This article is based on the author's article

L entitled Fractured Procedure: The Civil Justice Reform Act of 1990, 46 Stan. L.
Rev. 1447 (1994), which was included in the 1993-1995 edition of this
bibliography.

Margaret L. Sanner and Carl Tobias, The Civil Justice Reform Act
Amendment Act of 1995, 164 F.R.D. 577 (1996)

This two page piece expresses the opinion of the authors that the
CJRA Amendments of 1995, which extend the completion time for the
Federal Judicial Center's study of the efforts of the districts in the CJRA
demonstration program was necessary to ensure consistency with the study
being completed by the RAND Corporation of the ten pilot districts. This
technical amendment was passed to harmonize the timelines of the
demonstration program study with that of the pilot project study (the
extension for the RAND study was approved in the CJRA Amendments of
1994). The extensions for both studies are needed, in part, because many of
the cases being followed would not have reached completion by the earlier
date.

Carl Tobias, Extending the Civil Justice Reform Act of 1990, U. CIN. L. REV.
105, Fall 1995.

This short essay voices support for the 1994 Judicial Amendments
Act, which provided a one year extension of time for the RAND
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Corporation's study of the progress of the ten pilot districts implementing
delay and expense reduction plans under the CJRA. The CJRA mandate that
the federal courts look at their system to determine how best to achieve
swifter, cheaper justice is a difficult task which deserves the time to be
assessed. In the opinion of the author, Congress's decision to extend the time
for the RAND study to be concluded was important because it will allow a [
mnre accurate picture of the CJRA's impact and efficacy to be shown,

3.3. OQther Legilsative Ath tjjte L Wiv

A. Fletcher Mangum, Editor, Conference on Assessing the Effects of
Legislation on the Workload of the Courts, Papers and Proceedings, FED. JUD. L J

This compilation of papers delivered at a conference hosted by the
FJC in 1993 provides an interesting look at the relationship between
legislation and court workload. (at 1). Of note, is the empirical information
presented in the final paper by the Planning and Technology Division of the
FJC. The data that is reviewed is taken from available filing data for criminal
and civil cases. 'While not comprehensive, the short evaluation is useful in
assessing ways in which data can be used to analyze court workload and how
data collection can be improved to make it more useful.

Carl Tobias, Continuing FedeWal Justice Reform in Montana, 57 MONT. L. REV.
143, Winter [1996. -

Professor Tobias provides another short update on developments L
effecting the civil justice system nationally and in Montana. Three pieces of
legislation were considered during the 104th Congress that would have [
modified the way cases, are handled. Of the three, only the Securities
Litigation Reform Act, which would adopt the British loser pays rule in some
cases as well as implement heightened pleading standards succeeded. In
Montana, experimentation under the CJRA continues and changes to local
rules were finalized and are currently under review by the local rules review
committee. Li

Carl Tobias, Ongoing Federal Civil Justice Reforn in Montana, 57 MONT. L.
REV. 511, Suiimmer 1996. 1 I

'This veryibrief essay takes a look at new developments in civil
justice reform at the national level and in the District Court for the District of
Montana. Professor Tobias notes that on the national front, there are no new
developments that directly impact civil justice reform. However, recent r
Congressional efforts to enact various litigation reform measures- LI
specifically the way product liability and securities cases are handled-merit
addressing for their potentially substantial impact on the civil justice system. C
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While most of theses congressional efforts failed in the last Congress, they are
almost certain to reappear in some form in the future. Furthermore, the
author recommends against congressional litigation reforms that alter
procedure or fee shifting because they may negatively impact the uniform
national rulemaking process.

r 3.4. State Court Programs

Alex Wilson Albright, New Discovery Rules: The Supreme Court Advisory
L Committee's Proposal, 15 REV. LITIG. 275, Spring 1996.

This article discusses efforts in the state of Texas to curb discovery
abuses. The Texas Supreme Court Advisory Committee (SCAC) recently
proposed changes to the discovery system that would significantly alter the
face of civil litigation in Texas. The article provides a comparison of current

Lo discovery rules in Texas to the proposed rules as well as an analysis of the
proposed rules. The proposed rules limit the use of discovery and overhaulsL. the "discovery vehicles" employed in the state. The authors conclude that
the new rules would seriously alter the shape of discovery in Texas to
essentially institutionalize the need for early preparation and planning with a7 goal of resolving cases with substantially reduced pretrial costs.

Daniel A. Fulco, Note, Delaware's Response to Inefficient, Costly Court
Systems and a Comparison to Federal Reform, 20 DEL. J. CORP. L. 937 (1995).

The state of Delaware enacted the Delaware Summary Proceedings
7 Act (DSPA) to accomplish much the same task as the CJRA - reduce expense
Lj and delay in civil litigation. The DSPA, however, embodies a strict approach

to dealing with discovery in commercial disputes. The author compares the
L key components of the DSPA to the CJRA. In doing so, the author notes that

some of the flexibility that is allowed for in the CJRA would be useful in the
DSPA. Furthermore, he cautions that speed and efficiency in the pre-trial
process may not result in reduced costs and may in fact result in the reduction
of some of the rights of the parties involved. The author maintains that
Delaware was correct in acting swiftly to deal with its growing litigation
problem, particularly in light of its reliance on revenue from its corporate
citizens.
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4. Federal Rules of Civil Procedure

4.1 Rule ll

John Shapard, George Cort, Marie Cordisco, Thomas Willging, Elizabeth 7,
Wiggins & Kim McLaurin, Report of a Survey Concerning Rule 11, Federal
Rules of Civil Procedure, FED. JUD. CENTER, 1995.

This! empirical study by the FJC evaluates the views of judges and F
attorney's concerning the effectiveness of the 1993 amendments to F.R.C.P. 11
in decreasing "groundless litigation." .In response to questionnaires sent to
1,130 federal trial attorneys and 148 federal district judges, the FJC concluded FT
that the respordents were ,generallysupportive of the 1993 amendments and
not supportive of some versins sof proposed, changes that were offered in the
104th Congress ̀ . ,Notably the majorit of Judges ad, attorneys found the
problem of gro1ndless litigatirn. had" neither increased or decreased as a result
of the 1993 amendments.,The study contain seven tables which quantify the C
survey results.

4.2. Rule 23 l

Thomas E. Willging, Laural L. Hooper & Robert J. Niemic, Empirical Study of
Class Actions in Four Federal District Courts: Final Report to the Advisory
Committee on Civil Rules, report of the Federal Judicial Center 1996.

This comprehensive empirical study of class actions in the Eastern
District of Pennsylvania, the Southern District of Florida, the Northern
District of Illinois and the Northern District of California provides useful data
on the effect of class action suits on court cost and delay as well as whether or L
not class actions work to' encourage settlement. The report, containing 83
graphs and 56 tables, worked from the assumptions 'articulated in the ABA
Committee Report on Class Action improvements which were that (1) there
would be significant litigation over the appropriate Rule 23 category, (2) there
would be an uiwillingness for the courts to reach the merits of the cases prior C
to ruling on class certification, (3) and there would be limited ability to make
interlocutory appeals on certification rulings. (at 89). The FJC's findings
suggest the first two assumptions are inaccurate but the last is correct.
Notably, the study found that the percentage of class actions that settled or
went to trial was similar to other civil cases. The report also points out the
need for research in several areas including determinations of the incidence
or volume of class actions throughout the ninety-four districts of the federal L
system. (at 91).
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Thomas E. Willging, Laural L. Hooper & Robert J. Niemic, An Empirical
Analysis of Rule 23 to Address the Rulemaking Challenges, 71 N.Y.U. L. REVE (Apr. - May 1996).

This article is substantially the same as the above report of the FJC.
In addition to the findings discussed in the FJC report, the authors provide a

L review of the history of F.R.C.P. 23.

L 4.3. Rule 26

7 Joyce B. Klemmer, Cutting IP Litigation Expenses Through Cost Effective
L; Discovery, 7 NO. 9 J. PROPRIETARY RTS. 6, Sept. 1995.

In the opinion of this author, a practicing intellectual property
L attorney, the 1993 amendments to the Federal Rules of Civil Procedure, while

trying to reduce abuse of the discovery process in fact complicate the discovery
process in certain ways (e.g., mandatory disclosure, joint plans). With that in

L- mind, this short article can be seen as a pragmatic guide to reducing litigation
costs in intellectual property cases in light of the 1993 amendments to the
Federal Rules of Civil Procedure.

Eric F. Spade, Note, A Mandatory Disclosure and Civil Justice Reform
Proposal Based on the Civil Justice Reform Act Experiments, 43 CLEV. ST. L.

LJ REV. 147, 1995.

* This note looks at the impact of mandatory disclosure provisions
LJ of the CJRA. The author advocates that mandatory disclosure should not be a

part of the Federal Rules of Civil Procedure. It is important, when trying to
reduce discovery abuses and court delay, to allow judges greater discretion in

L case management. Mandatory disclosure can be beneficial in improving the
efficiency of the court system. However, it is not the magic solution to
discovery problems that some supporters would like it to be.

4.4. Rule 68

John Shapard, Likely Consequences of Amendments to Rule 68, Federal
Rules of Civil Procedure, FED. JUD. CENTER, 1995.

This report details the results of a 1994 FJC study on the need forr and possible outcome of proposed amendments to F.R.C.P. 68. The rationale
behind modifying Rule 68 is that many cases are agreeable to settlement and
settlement could be achieved with less delay and cost to the litigants. Using

C questionnaire responses from trial attorneys involved in 800 federal civil
cases, the study details the median cost of federal civil litigation, the
proportion of cases that could have reached earlier settlement, and the
proportion of litigation expenses that might be saved through settlement.
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The survey results reflect support for a more effective Rule 68 which, if
implemented, would probably influence the outcome of litigation in
approximately 50 per cent of civil cases-causing more and earlier settlement. 7
4.5. Rule 83P.

Barry Friedman and Erwin Cherminsky, The Fragmentation of the Federal
Rules, 79 JUDICATURE 67, Sept.-Oct. 1995. r

This article is premised on the question: "Is it really a good idea for
every district court in the country to go its own way in developing civil
process?" (at 67). The authors briefly sketch some of the problems inherent in
the use of local rules, namely the increased likelihood of forum shopping, the
unnecessary resultant cost, and widespread confusion as to which rules are in
play. The authors further make the case for uniformity in the rules and urge H
that local rules only take effect upon approval by a central authority and even
then only where a unique problem atrthe district level necessitates a
departure from thefederal rules. L W'hile experimentation in the rules should Fll
be encouraged, it should be encouraged on a national level.

5. Alternate Dispute Resolution

5.1 In General

Elizabeth Plapinger and Donna Stienstra, ADR and Settlement in Federal
District Courts, a sourcebook for judges & lawyers, FED. JUD. CENTER & CPR
INST. FOR Disp.-REsOL., 1996.

This is an excellent guide for anyone interested in comparing the
alternative dispute resolution (ADR) techniques employed in the federal
district courts. In addition to the summaries of each judicial district's ADR K
practices, the authors employ 7 tables to illustrate the usage of court-based
ADR programs on a system-wide basis. Most districts were found to employ
more than one type of ADR device. Mediation was most frequently
employed, followed by arbitration, early neutral evaluation, settlement week
and case valuation, and summary jury trial. The increased utilization ADR, r
due in part to the CJRA, has resulted, not surprisingly, in large ADR 1.
caseloads. Also noteworthy is that today, unlike in the past, many ADR
referrals are not mandatory by case type. Another departure from the past is F
that today most courts require a fee to be paid to the neutral evaluator or
mediator for services (except in arbitration). Finally, increased interest and
reliance on ADR has led to the development of more formal procedures and r
rules governing ADR in the courts. L
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L Edward F. Sherman, Policy Issues for State Court ADR Reform, 13
ALTERNATIVES To HIGH COST LITIG. 142, Nov. 1995.

L As ADR becomes the rule rather than the exception in many court
systems, more and more attention has been focused on determining how to
best utilize it to reduce expense and delay in litigation. This article takes a

L very quick look at some issues raised by judicial reformers interested in ADR,
including what forms of ADR should be court-annexed, who should pay forE it, whether it should be mandatory, what kinds of confidentiality provisions
are appropriate, and how it should be regulated as a profession. (at 143).

5.2. Summary Jury Trial

Ann E. Woodley, Saving the Summary Jury Trial: Proposal to Halt the
Flow of Litigation and End the Uncertainties, 1995 J. DISP. RESOL. 213 (1995).

r As part of the CJRA, courts were encouraged to adopt alternatives
to litigation. One such alternative is the summary jury trial (SJT). While
beneficial in reducing court costs and litigation, ukcertainties in the

in application of SJT threaten its utility. This article identifies five major issues
that pose difficulties to the SJT: (1) uncertain authority for SJT's lack of
mandatory participation in SJT; (2) lack of authority for summoning jurors
from the regular jury pool to serve on SJT; (3) issues relating to press access to

Lo SJT; (4) lack of certainty regarding confidentiality nd the appropriate use of
SJT information and verdicts; and (5) uncertainty inauthority to award
sanctions in SJT proceedings. (at 214). The author also surveyed federalE judges for their reactions to some of these issues. After analyzing the various
legal challenges raised by the five major issues, thelauthor advocates the
adoption of federal legislation to correct these problems.

7 5.3. Mediation

Michael A. Perino, Drafting Mediation Privileges: Lessons from the Civil
r"~ Justice Reform Act, SETON HALL L. REV. 1 (1995).
L.

Pursuant to the Civil Justice Reform Act of 1990, the federal district
courts are to implement plans to reduce court expense and delay. One means

L of furthering this goal is alternative dispute resohltion (ADR). Since the
enactment of the CJRA, many courts have impler iented mediation
programs. Meditation is a promising means of reducing cost and delay in the
court system. However, the author stresses that, fr the mediation process to
be effective, clear, well-drafted confidentiality provisions must be put in place.
Because mediation, by its nature, requires parties to fully disclose obstacles to
resolution of the conflict, the parties must be fully certain of confidentiality in
the process. The author evaluates confidentiality provisions in several

L
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districts where mediation is utilized and finds that the biggest concern is that [Ac
provisions often fail to strike the proper balance resulting in either over- or
under-inclusive provisions. L

6. Differentiated Case Management [7
Marie Cordisco, D is'rict oft Nvada Uses Early Hearings to Cope with State
Prisoner Pro Se Civil Riig'ts Casgload, FJC PiRECTIONS No. 9, June 1996.

T hlis rarticle presents the `efforts undertaken by the District of
Nevada to reduce expense and delay resulting from increased prisoners' civil
rights cases. In Nevada 24 per cent of civil filings in, 1994, were state prisoner Ld
civil rights actions. The author notes that increases nationwide in pro se
prisoner civil Irightscases'results inma greater workload for the courts in terms
of processing Itime,~ screening, 'procedures to determineif the litigant is in
forma paulperis, and weeding out frivolous claims. The Nevada pilot
program Mtillzes "triage hearings"tWhich provide a brief opportunity for the
court and the p'rpse prisner plaintiff tconvene shortlyafter the F`initial

complain is dfiled Xondispenseiwith irhfi 1issues so that cases may move more
quidkly trough'rtl ystem. The res~lt of the program has be "indcreased
early disisal~ narrowing of counts'id defendants and a reduction in
number of s (iimses issuWd't(atL 19)A.

Dav I rRama iChaes 1'. St$utelan, Analysis of Pro Se Case Filings in Ten
U.S. Distrt 4igqrts lK0ields Neu Infortion, FJC DIRECTIONS No. 9, June
1996. ,, 4 'fa l IL

y ,.ng f y d'atafrom the federal district courts with the largest
number of civ4 la~e fiings between 1989 and 1994) this report provides
information as to he quantity and type of cases in which one or more
litigants is going forward pro se. The article reflects significant increases in
pro se filings" etween 1991 and 1994. As a result, the article concludes, courts 7
must find new methods of dealing with the specific problems these types of
cases present.

Resource Guide for Managing Prisoner Civil Rights Litigation, FED. JUD.
CENTER, 1996.

This report is a useful guide to understanding the Prisoner
Litigation Reform Act (PLRA) and the case-management issues associated
with it. While thei report is not billed as a comprehensive guide, it provides a [
useful comparison of the pre-PLRA and post-PLRA law. Of particular'interest
is the section on' case management procedures and options that judges face as
they handle prisoner civil rights' petitions. [i
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William W. Schwarzer, Let's Try a Pro Se and Small-Stakes Civil Calendar in
the Federal Courts, FJC DIRECTIONS No. 9, June 1996.

Noting that 50 per cent of civil filings in some districts involve pro
se parties and that many small-stakes cases are not economically able to
proceed through discovery and trial, the author of this short article advocates
that districts create an expedited calendar for disposition of pro se and small-
stakes cases to lighten the burden they place on the federal courts. The author
outlines a plan for such a calendar that would hinge on consent of all parties.
The courts could establish such a track by local rule and then, once consent is
obtained, cases would skip pre-trial proceedings and go to trial within thirty
days of filing consent. While this proposal raises many questions, it is worth
evaluating these types of options further for their possible assistance inL reducing expense and delay in the courts.

7. Other Publications, Sources, and Articles. (The following articles,
L while not focusing on court cost and delay in the federal civil justice

system, may be of interest because of their broader policy arguments on
r- civil justice reform and related issues):

Barb L. Bettenhausen, Note, Revolution or Restoration? District Advisory
Groups Under the 1990 Civil Justice Reform Act and the Rules Enabling Act
of 1934,4 GEo. MASON L. REV. 297 (1996).

Sally Lloyd-Bostock, Alternative Dispute Resolution and Civil Justice
Reform: Is ADR Being Used to Paper Over the Cracks?, 11 OHIO ST. J. DIsP.
RESOL. 397 (1996).

Paul D. Carrington, A New Confederacy? Disunionism in the Federal Courts,
45 DUKE L. J. 929 (1996)

Marcia Coyle and Claudia MacLachlan, Probing the Backlog, the NLJ Finds
That Most Intractable Cases Involve Business Disputes, NAT'L L. J., Aug. 7,
1995, at C1.

O.C. Hamilton, Jr. and J. Shelby Sharpe, Discovery Rule Proposals -- Two
Different Philosophies, 15 REV. LITIG. 341(1996)

Nathan L. Hecht, Discovery Lite -- Consensus for Reform, 15. REV. LITIG. 267,
SPRING 1996.

Carol Krafka, Joe S. Cecil, and Patricia Lombard, Stalking the Increase in the
Rate of Federal Civil Appeals, FED. JUD. CENTER, 1995.

EJ
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Paul B. Lewis and Matthew R. Kipp, Legislatively Directed Judicial Activism:
Some Reflections on the Meaning of the Civil Justice Reform Act, 28 U.
MICH. J. L. REFORm 305 (1995). 1

L
Marjorie 0. Rendell, Gianella Lecture: What is the Role of the Judge in our
Litigious Society? 4Q VILL. L, REV. 1115 (1995) .

Lauren Robel, 'Impermeable Federalism, Pragmatic Silence, and the Long
Range Plan # the FederalCorts, 71 IND.J. l841, Fall 196. F
Fred S ks ND D very! No Nonsense! Faster, Cheaper,
Bete ii ~icv7 o' FOR THE DEEsE'28 (1995).K

David H. TaylorRambo as Potted Plant: Local Rulemaking's Preemptive
Strike Against Witness-Coaching Dun"O"Depositions 40 VILL. L.AEV057
(1995) g g

CarlTobias, Common Sense and Other Legal Reforms, 48 VAND. L. REV. 699
(1995) '
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