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AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JANUARY 6-7, 2000

1. Opening Remarks of the Chair

A. Welcoming new members

B. Report on the Judicial Conference session

C. Follow-up action on Civil Rule 26(b)(2)

2. ACTION - Approval of Minutes

3. Report of the Administrative Office

A. Legislative Report

B. Administrative Report

l a 4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Appellate Rules
V.

A. ACTION - Proposed amendments to Rules 1, 4, 5, 15, 24, 26, 27, 28, 31, 32,
41, and 44 and revision of Form 6 for approval to be published for comment in
August

L B. Minutes and other informational items

L 6. Report of the Advisory Committee on Bankruptcy Rules

7. Report of the Advisory Committee on Civil Rules

8. Report of the Advisory Committee on Criminal Rules

A. ACTION - Comprehensive revision of Rules 1 through 31 for approval to be
published for comment in August

7 B. Minutes and other informational items

9. Report of the Advisory Committee on Evidence Rules

10. Status Report of Subcommittee on Attorney Conduct Rules
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Standing Committee Agenda
January 6-7, 2000
Page Two

11. Disclosure of Financial Interests

A. Alternative Models

B. Federal Judicial Center's surveys

12. Status Report of Local Rules Project F
13. Report of Technology Subcommittee

14. Long Range Planning C

15. Updated Bibliography E
16. Next Meetings: June 7-8 in Washington, D.C.; January 4-5, 2001 (tentative)
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JUDICCIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Anthony J. Scirica Prof. Daniel R. Coquillette
Li United States Circuit Judge Boston College Law School

22614 United States Courthouse 885 Centre Street
V Independence Mall West Newton Centre, MA 02159

601 Market Street
Philadelphia, Pennsylvania 19106

Honorable Will L. Garwood Prof. Patrick J. Schiltz
United States Circuit Judge Associate Professor

i, 903 San Jacinto Boulevard University of Notre Dame
Suite 300 Law School
Austin, Texas 78701 Notre Dame, Indiana 46556

Honorable Adrian G. Duplantier Prof. Jeffrey W. Morris
United States District Judge University of Dayton
United States Courthouse School of Law
500 Camp Street 300 College Park
New Orleans, Louisiana 70130 Dayton, Ohio 45469-2772

Honorable Paul V. Niemeyer Prof. Edward H. Cooper
United States Circuit Judge University of Michigan
United States Courthouse Law School
101 West Lombard Street 312 Hutchins Hall
Baltimore, Maryland 21201 Ann Arbor, MI 48109-1215

Honorable W. Eugene Davis Prof. David A. Schlueter
United States Circuit Judge St. Mary's University
800 Lafayette Street, Suite 5100 School of Law

* Lafayette, Louisiana 70501 One Camino Santa Maria
San Antonio, Texas 78228-8602

Honorable Milton 1. Shadur Prof. Daniel J. Capra
United States District Judge Fordham University
United States District Court School of Law
219 South Dearborn Street, Room 2388 140 West 62nd Street
Chicago, Illinois 60604 New York, New York 10023

December 9, 1999
Doc. No. 1651



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Anthony J. Scirica
United States Circuit Judge 7
22614 United States Courthouse l
Independence Mall West, 601 Market Street
Philadelphia, Pennsylvania 19106

Members:

Honorable Phyllis A. Kravitch
United States Circuit Judge
Elbert P. Tuttle Court of Appeals Building
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building f7
125 South Grand Avenue V
Pasadena, California 91105-1652

p
Honorable Michael Boudin V
United States Circuit Judge
United States Court of Appeals V
7710 United States Courthouse
One Courthouse Way
Boston, Massachusetts 02210-3002 L

Honorable Frank W. Bullock, Jr.
Chief Judge, United States District Court
Post Office Box 3223
Greensboro, North Carolina 27402

Honorable J. Garvan Murtha
Chief Judge, United States District Court
Post Office Box 760
Brattleboro, Vermont 05302-0760

Fl

December 9, 1999
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COMMITTEE ON RULES OF PRACTICE AND-PROCEDURE (CONTD.)

Honorable E. Norman Veasey
Chief Justice, Supreme Court of Delaware
Carvel State Office Building

L 820 North French Street, 1 1th Floor
Wilmington, Delaware 19801

Professor Geoffrey C. Hazard, Jr.
Director, The American Law Institute
(Trustee Professor of Law
University of Pennsylvania Law School)
4025 Chestnut Street
Philadelphia, Pennsylvania 19104-3099

Gene W. Lafitte, Esquire
Liskow & Lewis
50th Floor, One Shell Square
701 Poydras Street
New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Charles J. Cooper, Esquire
Cooper, Carvin & Rosenthal
1500 K Street, N.W., Suite 200
Washington, DC 20005

David M. Bernick, Esquire
Kirkland & Ellis
200 East Randolph Drive, 5 9 th Floor
Chicago, Illinois 60601

Deputy Attorney General (ex officio)
L Honorable Eric H. Holder, Jr.

4111 U.S. Department of Justice
1 10th & Constitution Avenue, N.W.

X, Washington, D.C. 20530
ATTN: James E. Castello

Associate Deputy Attorney General

December 9, 1999

Doc. No. 1651



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.

Reporter:

Professor Daniel R. Coquillette
Boston College Law School V
885 Centre Street
Newton Centre, Massachusetts 02159 C

Consultants:

Joseph F. Spaniol, Jr., Esquire 5
5602 Ontario Circle
Bethesda, Maryland 20816-2461

Professor Mary P. Squiers
P.O. Box 920046
Needham, Massachusetts 02492

Professor R. Joseph Kimble
Thomas M. Cooley Law School 6

217 South Capitol Avenue
P.O. Box 13038 V
Lansing, Michigan 48901 i-j

Secretary: V
Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544 V
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

F SUBCOMMITTEES

Subcommittee on Style Subcommittee on TechnologyF [Vacant], Chair Gene W. Lafitte, Esquire, Chair
[Vacant] Sanford Svetcov, Esquire (Appellate)
Professor Geoffrey C. Hazard, Jr. Judge A. Jay Cristol (Bankruptcy)

Professor R. Joseph Kimble, Consultant Richard G. Heltzel, Clerk (Bankruptcy)
Joseph F. Spaniol, Jr., Esquire, Consultant Judge John L. Carroll (Civil)

[Vacant] (Criminal)
Judge David C. Norton, (Evidence)
Committee Reporters, Consultants

L

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette, Chair

L Judge Samuel A. Alito, Jr. (Appellate)
Justice John Charles Thomas (Appellate)

F Professor Jeffrey W. Morris (Bankruptcy)
[Vacant] (Bankruptcy)
Judge Lee H. Rosenthal (Civil)
Prof. Myles V. Lynk (Civil)
Judge John M. Roll (Criminal)
Darryl W. Jackson, Esquire (Criminal)

L Judge Jerry E. Smith (Evidence)
Professor Daniel J. Capra (Evidence)

December 9, 1999
Doc. No. 3811
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ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable Will L. Garwood
United States Circuit Judge
903 San Jacinto Boulevard
Suite 300
Austin, Texas 78701 .

Members:

Honorable Diana Gribbon Motz
United States Circuit Judge
920 United States Courthouse
101 West Lombard Street
Baltimore, Maryland 21201

Honorable Samuel A. Alito, Jr.
United States Circuit Judge
United States Court of Appeals L
357 United States Post Office

and Courthouse
Post Office Box 999
Newark, New Jersey 07101-0999

Honorable Stanwood R. Duval, Jr. L
United States District Court
C-368 United States Courthouse f
500 Camp Street
New Orleans, Louisiana 70130

Honorable Pascal F. Calogero, Jr.
Chief Justice
Supreme Court of Louisiana
Supreme Court Building
301 Loyola Avenue -

New Orleans, Louisiana 70112 L

Honorable John Charles Thomas
Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074

December 9, 1999

Doc. No. 1651



6-

ADVISORY COMMITTEE ON APPELLATE RULES -(CONTD.)

Professor Carol Ann Mooney
Vice President and Associate Provost
University of Notre Dame
237 Hayes-Healy Center
Notre Dame, Indiana 46556

W. Thomas McGough, Jr., Esquire
Reed Smith Shaw & McClay LLP
435 Sixth Avenue
Pittsburgh, Pennsylvania 15219

Sanford Svetcov, Esquire
Landels, Ripley & Diamond
Hills Plaza
350 The Embarcadero, 6t Floor
San Francisco, California 94105

Honorable Seth P. Waxman
Solicitor General (ex officio)
Douglas Letter, Appellate Litigation Counsel
Civil Division, U.S. Department of Justice
601 D Street, N.W., Room 9106
Washington, D.C. 20530

L Reporter:

Professor Patrick J. Schiltz
L Associate Professor

University of Notre Dame Law School
Notre Dame, Indiana 46556

Liaison Member:

Honorable Phyllis A. Kravitch
United States Circuit Judge

tL 56 Forsyth Street, N.W.
Atlanta, Georgia 30303

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

F Washington, D.C. 20544

December 9, 1999
Doc. No. 1651
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable Adrian G. Duplantier
United States District Judge I
United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130

Members:

Honorable Robert W. Gettleman
United States District Judge
Everett McKinley Dirksen
United States Courthouse

219 South Dearborn Street
Chicago, Illinois 60604 L.
Honorable Bernice B. Donald
United States District Judge
United States District Court
167 N. Main Street, Suite 341
Memphis, Tennessee 38103

Honorable Norman C. Roettger, Jr.
United States District Judge
United States Courthouse
299 East Broward Boulevard
Fort Lauderdale, Florida 33301

Honorable Ernest G. Torres
United States District Judge
363 John 0. Pastore Federal Building
Two Exchange Terrace
Providence, Rhode Island 02903-1779

Honorable A. Jay Cristol
United States Bankruptcy Judge
United States Bankruptcy Court K
51 S.W. First Avenue g
Chambers, Room 1412
Miami, Florida 33130 L

December 9. 1999
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable Robert J. Kressel
United States Bankruptcy Judge
United States Courthouse, Suite 8W
300 South Fourth Street
Minneapolis, Minnesota 55415

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House
721 19th Street
Denver, Colorado 80202-2508

Honorable James D. Walker, Jr.
United States Bankruptcy Court
433 Cherry Street
Macon, Georgia 31201-7957

Professor Kenneth N. Klee
University of California, Los Angeles
School of Law
Box 951476
Los Angeles, California 90095-1476

Professor Mary Jo Wiggins
University of San Diego
School of Law
5998 Alcala Park
San Diego, California 92110

Professor Alan N. Resnick
Hofstra University School of Law
121 Hofstra University
Hempstead, New York 11549-1210

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West 52 Street
New York, New York 10019

Eric L. Frank, Esquire
Miller Frank & Miller
21 South 12th Street, Suite 640
Philadelphia, Pennsylvania 19107

December 9, 1999
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.R

Howard L. Adelman, Esquire C

Adelman, Gettleman, Merens, l
Berish & Carter, Ltd.

Suite 1050, 53 West Jackson Boulevard .
Chicago, Illinois 60604 L
Director, Commercial Litigation Branch,
Civil Division, U.S. Dept. of Justice (ex officio)
J. Christopher Kohn, Esquire
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter: V

Professor Jeffrey W. Morris
University of Dayton L
School of Law
300 College Park j
Dayton, Ohio 45469-2772

Liaison Member:

Honorable A. Wallace Tashima
United States Circuit Judge
Richard H. Chambers Court of Appeals Building
125 South Grand Avenue
Pasadena, California 91105-1652 K

Bankruptcy Clerk:

Richard G. Heltzel
Clerk, United States Bankruptcy Court
United States Courthouse i
501 I Street
Sacramento, California 95814

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire
Director, Executive Office for
United States Trustees

901 E Street, NW, Room 700
Washington, D.C. 20530

December 9. 1999
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

December 9, 1999
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ADVISORY COMMITTEE ON BANKRUPTCY RULES V
SUBCOMMITTEES

Subcommittee on Attorney Conduct, Subcommittee on Litigation
Including Rule 2014 Disclosure Professor Kenneth N. Klee, Chair
Requirements Judge Robert J. Kressel i

Professor Kenneth N. Klee, Chair Judge A. Thomas Small
Judge Robert W. Gettleman R. Neal Batson, Esquire
Judge Donald E. Cordova Gerald K. Smith, Esquire
Judge Robert J. Kressel
Leonard M. Rosen, Esquire Subcommittee on Style
Howard L. Adelman, Esquire Professor Alan N. Resnick, Chair

Judge Donald E. Cordova
Subcommittee on Contempt Professor Kenneth N. Klee
Judge Robert J. Kressel, Chair Peter G. McCabe, ex officio
J. Christopher Kohn, Esquire

Subcommittee on Technology F
Subcommittee on Forms Judge A. Jay Cristol, Chair L
Judge Robert J. Kressel, Chair Judge Bernice B. Donald
Judge James D. Walker, Jr. Professor Kenneth N. Klee
Leonard M. Rosen, Esquire Richard G. Heltzel, Clerk, ex officio
Eric L. Frank, Esquire

Subcommittee on Government Noticing L
[Vacant], Chair
Judge A. Jay Cristol r
J. Christopher Kohn, Esquire
Richard G. Heltzel, Bankruptcy Clerk

Subcommittee on Injunctions in Plans
Leonard M. Rosen, Esquire, Chair
Judge Norman C. Roettger, Jr. r
Professor Kenneth N. Klee
Professor Mary Jo Wiggins
J. Christopher Kohn, Esquire

December 9, 1999
Doc. No. 3811



L ADVISORY COMMITTEE ON CIVIL RULES

F Chair:

Honorable Paul V. NiemeyerK United States Circuit Judge
United States Courthouse
101 West Lombard Street, Suite 910

L Baltimore, Maryland 21201

Members:

Honorable David F. Levi
United States District Judge

L United States Courthouse
501 I Street, 14th floorV Sacramento, California 95814

Honorable Lee H. Rosenthal
United States District Judge

L 11535 Bob Casey United States Courthouse
515 Rusk Avenue

F Houston, Texas 77002

Honorable Richard H. Kyle
United States District Judge
764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable Shira Ann Scheindlin
I United States District Judge

United States District Court
1050 United States Courthouse
500 Pearl Street
New York, New York 10007-1312

L Honorable John R. Padova
United States District Judge
United States District Court
7614 United States Courthouse
601 Market Street

C Philadelphia, Pennsylvania 19106-1759
l

Decemdber 9, 1999
Doc. No. 1651

is



Fes?

ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Honorable John L. Carroll
United States Magistrate Judge
United States District Court
Post Office Box 430
Montgomery, Alabama 36101

Honorable Christine M. Durham
Justice of the Utah Supreme Court
Scott M. Matheson Courthouse -

450 S. State Street, P.O. Box 140210
Salt Lake City, Utah 84114-0210

Professor John C. Jeffries, Jr. LJ

University of Virginia School of Law
580 Massie Road p
Charlottesville, VA 22903-1789 M

Mark 0. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen L
Three Embarcadero Center
San Francisco, California 94111 r
Sheila L. Birnbaum, Esquire
Skadden, Arps, Slate, Maegher & Flom LLP
919 Third Avenue
New York, New York 10022-3897

Andrew M. Scherffius, Esquire
Andrew M. Scherffius, P.C.
400 Colony Square, Suite 1018
1201 Peachtree Street, N.E.
Atlanta, Georgia 30361

Professor Myles V. Lynk
Arizona State University
College of Law
P.O. Box 877906
Tempe, Arizona 85287-7906 7,

December 9, 1999
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Acting Assistant Attorney General
Civil Division (ex officio)
David W. Ogden
U.S. Department of Justice
950 PennsylvaniaAvenue, N.W.
Washington, D.C. 20530

Liaison Members:

Honorable Adrian G. Duplantier
United States District Court
United States Courthouse
500 Camp Street
New Orleans, Louisiana 70130

[Open]

Reporter:

Professor Edward H. Cooper
University of Michigan Law School
312 Hutchins Hall
Ann Arbor, Michigan 48109-1215

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

December 9, 1999
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ADVISORY COMMITTEE ON CIVIL RULES

SUBCOMMITTEES

Subcommittee on Admiralty Rules Subcommittee on Class Action
Mark 0. Kasanin, Esquire, Chair Judge Lee H. Rosenthal, Chair
Judge John R. Padova Sheila L. Birnbaum, Esq.
Professor Myles V. Lynk David W. Ogden, Esquire

Subcommittee on Agenda Subcommittee on Special Masters U
Justice Christine M. Durham, Chair Judge Shira Ann Scheindlin, Chair
Judge Richard H. Kyle Judge John L. Carroll
Judge John L. Carroll Professor Myles V. Lynk
Professor John C. Jeffries, Jr.

Subcommittee on Technology FT
Subcommittee on Discovery Judge John L. Carroll, Chair K
Judge David F. Levi, Chair Judge Richard H. Kyle
Judge Lee H. Rosenthal Professor John C. Jeffries, Jr.
Judge Shira Ann Scheindlin Andrew M. Scherffius, Esquire A
Mark 0. Kasanin, Esquire
Andrew M. Scherffius, Esquire K
Professor Richard L. Marcus, Reporter

77

December 9, 1999
Doc. No. 3811 .



ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable W. Eugene Davis
United States Circuit Judge
800 Lafayette Street, Suite 5100
Lafayette, Louisiana 70501

Members:

Honorable Edward E. Carnes
United States Circuit Judge
Frank M. Johnson, Jr. Federal Building

and Courthouse
15 Lee Street
Montgomery, Alabama 36104

Honorable David D. Dowd, Jr.
United States Senior District Judge
402 U.S. Courthouse & Federal Building
Two South Main Street
Akron, Ohio 44308

Honorable John M. Roll
United States District Judge
United States District Court
415 James A. Walsh Courthouse
44 East Broadway Boulevard
Tucson, Arizona 85701-1719

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, Florida 33602

Honorable Paul L. Friedman
United States District Judge
6321 E. Barrett Prettyman
United States Court House

333 Constitution Avenue, N.W.
Washington, DC 20001-2802
December 9, 1999
Doc. No. 1651



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Honorable Tommy E. Miller
United States Magistrate Judge LX
173 Walter E. Hoffinan
United States Courthouse

600 Granby Street
Norfolk, Virginia 23510-1915

Honorable Daniel E. Wathen
Chief Justice, Maine Supreme Judicial Court
65 Stone Street
Augusta, Maine 04330

Professor Kate Stith
Yale Law School
Post Office Box 208215 r
New Haven, Connecticut 06520-8215

Robert C. Josefsberg, Esquire
Meadow, Olin & Perwin, P.A. L

City National Bank Building, Suite 800
25 West Flagler Street
Miami, Florida 33130-1780 L

Darryl W. Jackson, Esquire
Arnold & Porter
555 Twelfth Street, N.W.
Washington, D.C. 20004

Lucien B. Campbell
Federal Public Defender
Western District of Texas
727 E. Durango Boulevard, B-207
San Antonio, Texas 78206-1278 V
Assistant Attorney General

Criminal Division (ex officio)
Roger A. Pauley, Esquire
Director, Office of Legislation, 7
U.S. Department of Justice L
601 D Street, N.E., Room 6637
Washington, D.C. 20530 P

December 9, 1999
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ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.

Reporter:

Professor David A. Schlueter
L St. Mary's University

School of Law
One Camino Santa Maria

L San Antonio, Texas 78228-8602

Liaison Member:

L [Open]

L7 Secretary:

r Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

L

r
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ADVISORY COMMITTEE ON CRIMINAL RULES

SUBCOMMITTEES

Subcommittee on Criminal Forfeiture Subcommittee on Style Revision
Judge David D. Dowd, Chair Subcommittee A
Professor Kate Stith Judge Edward E. Carnes, Chair
Robert C. Josefsberg, Esquire Judge Susan C. Bucklew LI
Roger A. Pauley, Esquire Judge Paul L. Friedman

Judge Tommy E. Miller
Subcommittee on Local Rules Professor Kate Stith
Judge W. Eugene Davis, Chair Darryl W. Jackson, Esquire r7
Roger A. Pauley, Esquire DOJ

Subcommittee on Grand Jury Subcommittee B
Judge David D. Dowd, Chair Judge David D. Dowd, Chair
[Vacant] Judge John M. Roll
Darryl W. Jackson, Esquire Justice Daniel E. Wathen 7
DOJ Robert C. Josefsberg, Esquire L

Lucien B. Campbell, Esquire
DOJ 7

Subcommittee on Video Teleconferencing L

Judge John M. Roll, Chair
Judge Susan C. Bucklew fl
Judge Tommy E. Miller i
DOJ _

L

December 9, 1999
Doe. No. 3811
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ADVISORY COMMITTEE ON EVIDENCE RULES

L Chair:

Honorable Milton I. Shadur
United States District Judge
United States District Court
219 South Dearborn Street, Room 2388
Chicago, Illinois 60604

Members:

Honorable Jerry E. Smith
C United States Circuit Judge

12621 United States Courthouse
515 Rusk Avenue
Houston, Texas 77002-2698

Honorable David C. Norton
United States District Judge

L Post Office Box 835
Charleston, South Carolina 29402

Honorable Jeffrey L. Amestoy
Chief Justice, Vermont Supreme Court

r 109 State Street
Montpelier, Vermont 05609-0801

John M. Kobayashi, Esquire
The Kobayashi Law Firm
1633 Fillmore Street, Suite 2100
Denver, Colorado 80206

David S. Maring, Esquire
Maring Williams Law Office P.C.
P.O. Box 795

C Bismarck, North Dakota 58502

Fredric F. Kay, Esquire
Federal Public Defender
97 East Congress
Suite 130
Tucson, Arizona 85701-1724

December 9, 1999
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ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Assistant Attorney General
Criminal Division (ex officio) L
Laird C. Kirkpatrick, Counsel
U.S. Department of Justice
950 Pennsylvania Avenue, N.W. E
Room 2212
Washington, D.C. 20530-0001

Liaison Members:

Honorable Frank W. Bullock, Jr.
Chief Judge, United States District Court
Post Office Box 3223
Greensboro, North Carolina 27402

Honorable Richard H. Kyle
United States District Judge

764 Warren E. Burger Federal Building
316 North Robert Street
St. Paul, Minnesota 55101

Honorable David D. Dowd, Jr.
United States Senior District Judge
402 U.S. Courthouse & Federal Building
Two South Main Street
Akron, Ohio 44308

Reporter:

Professor Daniel J. Capra
Fordham University School of Law
140 West 62nd Street r
New York, New York 10023

Secretary:

Peter G. McCabe
Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

December 9, 1999 UJ
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ADVISORY COMMITTEE ON EVIDENCE RULES

SUBCOMMITTEES

r,
Subcommittee on Privileges
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra
Professor Kenneth S. Broun, Consultant

L

L

L

L

L
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LIAISON MEMBERS

Appellate: L
Judge Phyllis A. Kravitch K

Bankruptcy: {7
Judge A. Wallace Tashima

Civil:

Judge Adrian G. Duplantier

[Open]

Criminal:

[Open]

Evidence:

Chief Judge Frank W. Bullock, Jr.

Judge Richard H. Kyle

Judge David D. Dowd, Jr. r7

n

IL.

December 9, 1999 A
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Staff:

John K. Rabiej Area Code 202
Chief, Rules Committee 502-1820
Support Office

Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Mark D. Shapiro Area Code 202
Deputy Chief, Rules Committee 502-1820

Support Office
Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Judith W. Krivit Area Code 202
Administrative Specialist 502-1820
Rules Committee Support Office
Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Anne Rustin Area Code 202
Secretary, Rules Committee 502-1820

Support Office
Administrative Office of the FAX-202-502-1755
United States Courts

Washington, D.C. 20544

Patricia S. Ketchum Area Code 202
Senior Attorney, Bankruptcy 502-1900
Judges Division

Administrative Office of the FAX-202-502-1988
United States Courts
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L2 LEONIDAS RALPH MECHAM ADMINISTRATPVE OFFICE OF THE
Director UNITED STATES COURTS

L CLARENCE A LEE, JR.
Associate Director WASHINGTON, D.C. 20544

December 7, 1999

MEMORANDUM TO THE MEMBERS OF THE JUDICIAL CONFERENCE

SUBJECT: Mail Ballot

This is to advise you that by mail ballot concluded December 3, 1999, the Judicial

Conference, by vote of 22 to 5, endorsed a proposed amendment to Civil Rule 26(b)(2) to

eliminate the discretion of a court to alter by local rule presumptive national limits on the

numbers of depositions and interrogatories.

Leo Ralph cham

cc: Honorable Anthony J. Scirica
Honorable Paul V. Niemeyer

7

bc: Mr. Peter McCabe
Mr. John Rabiej

A

L ~~~~~~~A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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PrEsidig 2 sNoveer 23, 1999

r

AL
MEMORANDUM TO THE MEMBERS OF THE JUDICIAL CONFERENCE

SUBJECT: Amendments to Civil Rule 26(b)(2) (IMMEDIATE ACTION)

Lo An ambiguity has arisen with regard to action taken by the Judicial Conference at its

September 15, 1999 session on Rule 26(b)(2) of the Federal Rules of Civil Procedure. A mail

ballot is attached on which you may vote to resolve the ambiguity.

At its August 1999 meeting, the Executive Committee identified for discussion at the

L. tSeptember 1999 session proposed amendments submitted by the Committee on Rules of Practicc

and Procedure to Civil Rule 26(b)(2). When the consent and discussion calendars were

transmitted to the Conference, Rule 26(b)(2) was included on the discussion calendar, where the

i 17 rule was described (along with proposed amendments to Civil Rule 34) as L'deal[ing] with cost

shifting.' Proposed Rule 26(b)(2), however, included not only cost-shifting language, but also an

elimination of the discretion of a court to alter by local rule presumptive national limits on the

numbers of depositions and interrogatories. (The amendments would not affect ajudge's

authority to alter the limits by order in individual cases.) Conference members will recall that the

r debate at the Conference dealt exclusively with the cost-shifting aspect of the amendments, and it

i ~~was rejected

The question arises about the fate of the portion of the amendments dealing with the

elimination of a court's discretion to alter presumptive national limits on depositions and

interrogatories. This portion of Rule 26(b)(2) was included in the rules package submitted to the

Conference, but there was no reference to the provision on the consent calendar, and no effort

was made to obtain its approval on the Conference floor. Thus, there is no record of the

Conference having affirmatively approved this amendment to proposed Rule 26(b)(2), although

: - the Conference did vote to approve limitations on the duration of depositions under the

Li amendments to Rule 30(d)(2). While the ambiguity poses aprocedural problem, there is no

evidence that any Conference member objected to the substance of the proposal.

Your views are therefore sought on the recommended Rule 26(b)(2) language to eliminate

a court's discretion to alter presumptive national limits on depositions and interrogatories, a copy

of which is attached. Assuming the mail ballot is favorable, the proposal will be included in the

L



11/23/99 TUE 00:41 FAX J MECM 003

Amendments to Civil Rule 26(b)(2) 2

LF,
rules-package submission to the Supreme Court that incorporates all the rules actions taken by
the Conference in September. L

Leoni Ralph Mecham
Secretary F

Attachments

,

rl

Ls.

Ur



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 14-15, 1999

7 Newton, Massachusetts

Draft Minutes

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held at the Boston College Law School in Newton, Massachusetts on Monday and
Tuesday, June 14-15, 1999. The following members were present:

Judge Anthony J. Scirica, Chair
Judge Frank W. Bullock, Jr.

0-9 Charles J. Cooper, Esquire
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Patrick F. McCartan, Esquire
Judge James A. Parker

!7 Sol Schreiber, Esquire
Judge A. Wallace Tashima
Chief Justice E. Norman Veasey

7 Judge William R. Wilson, Jr.

Judge Morey L. Sear was unable to attend. The Department of Justice was represented at
the meeting by Deputy Attorney General Eric H. Holder, Jr. and Associate Attorney General
Raymond C. Fisher, both of whom attended the Monday portion of the meeting. Neal K. Katyal,
Advisor to the Deputy Attorney General, also participated on behalf of the Department. Judge
Robert E. Keeton, former chairman of the ciommittee, and Francis H. Fox, former member of the
Advisory Committee on Civil Rules, also attended the meeting.

L Providing support to the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules

7 Committee Support Office of the Administrative Office of the United States Courts; Mark D.
L Shapiro, deputy chief of that office; and Nancy G. Miller, the Administrative Office's-judicial

fellow.

Representing the advisory committees were:

Advisory Committee on Appellate Rules-
Judge Will L. Garwood, Chair
Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules-
L Judge Adrian G. Duplantier, Chair

Professor Alan N. Resnick, Reporter

L
L
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Advisory Committee on Civil Rules -
Judge Paul V. Niemeyer, Chair
Judge David F. Levi
Professor Edward H. Cooper, Reporter
Professor Richard A. Marcus, Special Reporter

Advisory Committee on Criminal Rules -
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules-
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spanioli Jr. and Bryan A. Garner, A
consultants to the committee; Professor Mary P. Squiers, Director of the Local Rules Project;
Patricia S. Channon, senior attorney from the Bankruptcy Judges Division of the Administrative
Office; and Joe S. Cecil and Carol L. Krafka of the Research Diyvsion of the Federal Judicial
Center. C

INTRODUCTORY REMARKS 7

Judge Scirica reported that he and Judge Davis had appeared before the Judicial
Conference in March 1999 to present the committee's proposed amendments to the criminal
rules. He stated that most of the rules had been approved as part of the Conference's consent
calendar. But the comprehensive new Rule 32.2, governing criminal forfeiture, had been placed
on the Conference's discussion calendar. He added that the members of the Conference had been
presented with a letter opposing the rule from the National Association of Criminal Defense L
Lawyers and a written response from Judge Davis.

Judge Scirica said that he described for the Conference -the lengthy and meticulous K
process that the Advisory Committee on Criminal Rules followed in drafting the new rule, inen
soliciting comments and input, and in making appropriate revisions in light of the comments
received from the public and the Standing Committee. He noted that several members of the
Conference stated expressly that they had been very impressed by the careful nature of the work
of the committees. E;

Judge Scirica reported that Judge Davis addressed the Conference on the merits of the
proposed criminal forfeiture rule and was asked several penetrating questions. Some members, E
he said, expressed concern over the rule's explicit reference to the practice in some circuits of
allowing courts to issue money judgments in lieu of the forfeiture of specific property connected ret
to an offense. In the end, however, the Conference approved the new rule without change. L

. 9~~~~~~~~~
L
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Judge Scirica also reported that the Federal Judicial Center was in the process of
conducting a study for the Standing Committee to document the procedures used by individual
district and circuit courts to obtain financial information from parties for purposes of judge
recusal. He noted that Judge Bullock had agreed to serve as the committee's liaison to the Center
in connection with the study.

r

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last meeting,
held on January 7-8, 1999.

REPORT OF THE ADMINISTRATIVE OFFICE

Legislative Report

Mr. Rabiej reported that 20 bills had been introduced in the 106th Congress that would
have an impact on the federal rules or the rulemaking process. He proceeded to describe four of
the most significant bills.

L
He said that H.R. 771 would undo the 1993 amendments to FED. R. Civ. P. 30(b) and

require, in essence, that depositions be taken down by a stenographer. He noted that the 1993
amendments had been designed expressly to save litigation costs by providing the parties with
discretion to select the recording means that best suited their individual needs.

He reported that H.R. 755, the "Year 2000 Readiness and Responsibility Act," which had
just passed the House of Representatives, would, among other things, federalize all "Y2K" classrb actions. He said that Judge Stapleton, chairman of the Judicial Conference's Federal-State
Jurisdiction Committee, had written to the Congress expressing opposition to the class action
provision of the bill on federalism grounds. He added, though, that Judge Stapleton had included
in his letter a caveat that the judiciary's opposition to the Y2K legislation should not be
construed as opposition to the extension of minimal diversity to every mass tort.

Mr. Rabiej reported that S. 353, the "Class Action Fairness Act of 1999," contained a
provision that would undo the 1993 amendments to FED. R. Civ. P. 1 1, thereby making the
imposition of sanctions mandatory for violations of the rule. He noted that several witnesses had
testified against a return to the wasteful satellite litigation generated by the pre-1993 rule. He
added that the Judicial Conference would continue to oppose repeal of the 1993 amendments,
which focus on deterrence, rather than compensation, and provide courts with appropriate

L discretion to impose sanctions on a case-by-case basis.

L.. .
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Finally, Mr. Rabiej reported that comprehensive bankruptcy legislation had just passed V
the House of Representatives. H.R. 833, the "Bankruptcy Reform Act of 1999," he noted,
contained several objectionable rules-related provisions. The Director of the Administrative
Office had written to the Congress seeking deletion or modification of these provisions. But, he
noted, except for adding a provision dealing with rules in bankruptcy appeals, the House passed
the legislation without correcting the objectionable rules-related provisions. 7

Administrative Actions

Mr. Rabiej reported that the volume of staff work needed to support the rules committees V
had increased enormously in the last few years. This, he said, was due in large measure to: (1)
increased legislative activity; and (2) the initiation of special projects and studies on such topics
as mass torts, class actions, attorney conduct, discovery, and technology. He noted that the
increased workload of preparing, printing, and distributing materials and of staffing committee
and subcommittee meetings had placed considerable stress on the staff. He added, though, that
technological improvements had provided some relief and that agenda books could now be sent
to the members by electronic mail. 7

REPORT OF THE FEDERAL JUDICIAL CENTER ,

Mr. Cecil presented a brief update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) He referred in particular to the 4
ongoing project to survey the means used by courts to identify financial information about parties L
in order to avoid potential conflicts of interest for judges.

p.-

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his L
memorandum and attachments of May 13, 1999. (Agenda Item 5)

He reported that the advisory committee had no action items to present for approval or
publication. Nevertheless, the committee was continuing to consider and approve necessary
amendments to the appellate rules, and it would seek authority to publish a package of proposed L
changes at the January 2000 meeting of the Staiding Committee.

Judge Garwood pointed out that the advisory committee had considered the proposed
draft amendment to FED. R. Civ. P. 5(b) that would authorize service by electronic means. He
noted that the committee had some reservationslregarding certain specific provisions of the
proposal, but it endorsed the approach taken by Ithe Advisory Committee on Civil Rules. The [
advisory committee, moreover, believed that it was essential to provide the pilot electronic case
files courts with legal authority to permit service by electronic means.
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LJ REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Resnick presented the report of the advisory committee, as
set forth in Judge Duplantier's memorandum and attachments of May 7, 1999. (Agenda Item 7)

Judge Duplantier reported that the advisory committee had decided not to proceed with
the "litigation package" of proposed amendments that it had published for comment in August
1998. But, he said, parts of the package had been returned to the advisory committee's litigation
subcommittee for further study, includinig proposals addressing the use of affidavits at trial and
the scheduling of witnesses for hearings.

Judge Duplantier stated that the advisory committee was seeking final approval from the
Standing Committee for amendments to five rules and authority to publish amendments to six

afuze rules. The advisory committee would also propose amendments to two other rules regarding
electronic service, if the Standing Committee decided to publish the proposed amendment to
FED. R. CIV. P. 5(b).

Action Items

r . FED.N R. BANKR. P. 10 1 7
I

Professor Resnick stated that the proposed amendment to Rule 1017(e) would permit the
court to grant a request by the United States trustee for an extension of time to file a motion to
dismiss a chapter 7 case under 11 U.S.C. § 707(b), even if the court actually rules on the request
for an extension after the 60-day time limit specified in the rule for filing the request has expired.
He added that the rule, as presently written, has been interpreted to require the court to issue its
ruling before the end of the 60-day period.

FED. R. BANKR. P. 2002

Professor Resnick explained that the proposed amendment to Rule 2002(a)(6) was
designed by the advisory committee as a cost-cutting measure and would take account of
inflation. The current rule requires the clerk of court to send a notice of hearing to all creditors
on any application for compensation or reimbursement of expenses that exceeds $500. The
proposed amendment would raise the threshold amount-which has not been adjusted since
1987-to $1,000. The clerk however, would still have to send notices of applications of

elll~ $1,000 or less, but only to the trustee, United States trustee, and creditors' committee.

L
FED. R. BANKR. P. 4003

Professor Resnick noted that the proposed amendment to Rule 4003(b) was similar to that
proposed in Rule 1017. It would permit the court to grant a timely-filed request for an extension
of time to object to a list of claimed exemptions, whether or not the court actually rules on the
request for an extension within the 30-day period specified in the rule.

L
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FED. R. BANKR. P. 4004

Professor Resnick stated that Rule 4004(c)(1) requires the court to issue a discharge by a
certain time unless one or more specified events have occurred. The proposed amendment would Id
add an additional exception to the rule. It would provide that a discharge not be granted if a
motion is pending for an extension of time to file a motion to dismiss the case for substantial
abuse under 11 U.S.C. § 707(b).

; l FED. R. BANKR. P. 5003

Professor Resnick reported that new subdivision 5003(e) was designed to facilitate the
routing of notices to federal and state governmental units. He noted that debtors, especially
consumer debtors, frequently provide incomplete or incorrect addresses for governmental
creditors. As a result, the appropriate governmental unit may receive anotice too late for it to act
in a bankruptcy proceeding.,

Professor Resnick stated that the advisory committee had been working with the
Department of Justice to devise a reasonable way to improve and expedite the processing of
notices to government creditors. As a result, the proposed new Rule 5003(e) would require each
clerk's office to maintain, and annually update, a register of federal and state governmental
agencies. The clerk would not be required to include in the register more than one mailing K
address for each agency.

He noted that the amendment would specify that the mailing address set forth in the Ld
register is conclusively presumed to be a correct address. The debtor's failure to use that address,
however, would not invalidate a notice if the agency in fact received it. In essence, then, using
the address in the register would provide a "safe harbor" for debtors and would encourage use of
the register.

Professor Resnick noted that a representative of state governments had urged the advisory
committee to go further and require debtors use the register address. The committee, however,
rejected that approach because it would be too harsh for consumer debtors. He pointed out, in
addition, that the comprehensive bankruptcy legislation that had recently passed the House of
Representatives contained a stronger notice requirement. It would require debtors to use the
register address and require the clerks of court to update the registry quarterly, rather than
annually. Judge Duplantier stated that if the legislation were to become law, the Judicial
Conference would be advised promptly that the pending rule amendment would be mooted.

The committee approved the amendments to Rules- 1017, 2002, 4003, 4004, and 5003
without objection.

- ~~L
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Rules for Publication

FED. R. BANKR. P. 1007

Professor Resnick said that Rule 1007 instructs debtors as to what they must include in
the list of creditors and schedules. The proposed new subdivision 1007(e) would add a
requirement that if the debtor knows that a person on the list or schedules is an infant or
incompetent person, the debtor must also include on the list or schedules the name, address, and
legal relationship of any person on whom service should be made. The amendment would enable
the person or organization that mails the notices in the case to send them to the appropriate

rF ~1, guardian or other representative of an infant or incompetent person.

FED. R. BANKR. P. 2002

Professor Resnick stated that Rule 7001 currently requires a party to file an adversary
proceeding in order to obtain an injunction. Effective December 1, 1999, however, the rule will
be amended to specify that an adversary proceeding need not be filed if an injunction is provided
for in a plan (i.e., an injunction enjoining conduct other than that enjoined by operation of the
Bankruptcy Code itself). He explained that it is relatively common practice today for chapter 11
plans to include injunction provisions.

Professor Resnick reported that the Department of Justice originally had opposed the
V amendment to Rule 7001, expressing concern that affected parties would not normally become

aware of an injunction in a plan unless they are served with process as part of an adversary
proceeding. He noted that some government agencies had also complained that injunctions -
some of which might be against the public interest - could- be buried in lengthy, complex plans.
He added, though, that the Department later withdrew its objection to the Rule 7001 amendment
on the understanding that the advisory committee would work with it to devise appropriate
solutions to the notice problem.

r Professor Resnick explained that the proposed new Rule 2002(c)(3) - and companion
amendments to Rules 3016, 3017, and 3020-were designed to ensure that parties who are
entitled to notice of a hearing on confirmation of a plan are provided with clear notice of any

C injunction included in a plan enjoining conduct not otherwise enjoined by operation of the
Bankruptcy Code. The notice, for example, would have to be set forth in conspicuous language,
such as bold, italic, or highlighted text.

Professor Resnick pointed out that the proposed amendments to Rule 2002(g) deal with a
different problem. He explained that the clerk's office typically receives information on the
addresses of creditors from three sources: (1) lists provided by the debtor; (2) proofs of claim;
and (3) separate requests from creditors designating an address. He said that the proposed
amendments would establish priorities or rankings to determine which address governs.
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He said that the proposed new paragraph 2002(g)(3) was part of the package dealing with L
notice to infants and incompetent persons. (See Rule 1007 above.) It would provide that if the
debtor lists the name of a guardian or legal representative in the notice, all notices would have to
mailed to that guardian or representative. L

FED. R. BANKR. P. 3016 r
Professor Resnick pointed out that the proposed new subdivision 3016(c) was a

companion to the amendment to Rule 2002(c)(3) above - designed to assure that entities whose
conduct would be enjoined under a plan are given adequate notice of the proposed injunction.
The amendment would require that the plan and the disclosure statement describe all acts to be
enjoined in specific and conspicuous language and identify all entities that would be subject to
the injunction. Thus, Rules 2002(c)(3) and 3016 together would require specific and
conspicuous language regarding the injunction to be included in the notice, the plan, and the
disclosure statement. !

FED. R. BANKR.4P. 3017

Professor Resnick stated that the proposed new subdivision 3017(f) is also part of the
injunction package. He noted that some chapter 11 plans contain injunctions against entities that,
are not parties in the case. The proposed amendment would require the court to consider X

providing appropriate notice to non-parties who are to be enjoined under a plan.

FED. R. BANKR. P. 3020 l

Professor Resnick pointed out that the proposed amendments to Rule 3020(c) are also
part of the injunction package. They would require that the order of confirmation describe in
reasonable detail all acts to be enjoined, be specific in its terms regarding the injunction, and
identify all entities subject to the injunction. He added that notice of entry of the order of
confirmation would have to be provided to all entities subject to an injunction provided for in a
plan.

Professor Resnick stated that the Department of Justice was pleased with the package of
amendments dealing with injunctions, and it had worked closely with the advisory committee in
preparing them.

FED. R. BANKR. P. 9020 -

Professor Resnick reported that the advisory committee would delete the current,
complex provision on contempt in Rule 9020 and replace it with a single sentence that would
simply state that Rule 9014 applies to a motion for an order of contempt. Rule 9020, thus, would
provide that a party seeking a contempt order proceed by way of a contested matter, rather than
an adversary proceeding.
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Professor Resnick explained that the current rule had been drafted soon after the
bankruptcy courts had been restructured under the 1984 bankruptcy reform legislation. The 1984
legislation, in effect, deleted the explicit statutory contempt power granted to bankruptcy judges
by legislation in 1978. He noted that, as a result of the 1984 legislation, it was unclear whether
bankruptcy judges retained contempt power. Accordingly, the advisory committee drafted a rule,
which took effect in 1987, specifying that a bankruptcy judge may issue an order of contempt,
but the order may only take effect after 10 days. During the 10-day period, the party named in
the contempt order may seek de novo review by a district judge.

Professor Resnick explained that a number of court of appeals decisions have been issued
since Rule 9020 took effect in 1987, holding that bankruptcy judges do in fact have contempt
power-either under 11 U.S.C. § 105 or as a matter of inherent judicial power. Thus, it was the
opinion of the advisory committee that Rule 9020 is too restrictive and is no longer needed. He
added that the committee note makes it clear that the advisory committeedoes not take a position
on whether bankruptcy judges have contempt power or not. Issues relating to the contempt
power of bankruptcy judges are substantive. The rule simply provides the appropriate procedure,
i.e., through the filing of a contested matter under Rule 9014.

The committee approved the amendments to Rules 1007,2002, 3016, 3017, 3020, and
9020 for publication without objection.

Resolution ofAppreciation for Professor Resnick

Judges Scirica and Duplantier reported that Professor Resnick had just announced his
intention to relinquish the post of reporter to the Advisory Committee [on Bankruptcy Rules after
12 years of distinguished service. He asserted that it would be difficult to imagine anyone doing
a better job than Professor Resnick and added that his personal experience in working with him
had been immensely gratifying.

The committee unanimously approved the following resolution honoring Professor
Resnick:

Whereas, Alan N. Resnick, Benjamin Weintraub Distinguished Professor
of Bankruptcy Law at Hofstra University, has served as Reporter to the Advisory
Committee on Bankruptcy Rules for more than eleven years, beginning in late
1987, the Committee on Rules of Practice and Procedure wishes to recognize
Professor Resnick for extraordinary service of the highest quality, marked in
particular by

* the complete revision of the Federal Rules of Bankruptcy
Procedure to accommodate the creation by Congress of a national
system of United States trustees to supervise the administration of
bankruptcy estates and with statutory authority to raise and be
heard on any issue in a case:
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* the complete revision of the Official Bankruptcy Forms in
conjunction with the revision of the rules;

,

* the drafting and rapid distribution to the courts following further
amendments to the Bankruptcy Code of suggested interim rules for (7

local adoption to provide procedural guidance during the period At
required to prescribe pernanent national rules implementing the
statutory changes;

* the drafting of rules to facilitate the use of technology in the giving
of notice to parties- in bankruptcy cases and initiating the drafting
of rules to permit electronic filing of documents in all types of
proceedings in federal courts;,

* the providing of wise counsel on bankruptcy matters to the,
committee's working groups on mass torts and on attorney
conduct; and

* the concise and lucid presentation to the committee of proposed
amendments to the Federal Rules of Bankruptcy Procedure
approved by the advisory committee.

And whereas Professor Resnick has requested that he be permitted to
relinquish the post of Reporter, a request that the committee has reluctantly
granted,

Be it RESOLVED that the committee hereby expresses its gratitude to
Professor Resnick for his exemplary drafting of rules and related explanatory
materials, for his patient answers to questions from committee members, and for
his unfailing collegiality.

Professor Resnick expressed his appreciation for the resolution and the kind words of the L
chairman. He added that it had been his distinct honor to have served under four remarkable
chairs - Judges Lloyd D. George, Edward Leavy, Paul Mannes, and Adrian G., Duplantier -
and was grateful to the advisory committee for the intellectual stimulation and respect that they
had provided to him over the past 12 years.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 11, 1999. (Agenda Item 6) K
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Action Items

Judge Niemeyer reported that the advisory committee was seeking approval of three
separate packages of amendments to the civil rules, dealing respectively with: (1) service on
federal officers and employees sued in their individual capacity; (2) admiralty rules; and (3)
discovery rules.

1. Service Package

FED. R. CIV. P. 4 AND 12

Judge Niemeyer reported that the proposed amendments to Rules 4 and 12 had been
initiated at the suggestion of the Department of Justice and adopted by the advisory committee
without opposition. He added that the thrust of the amendments was to entitle federal officers
and employees who are sued in their individual capacity to the same rights that they would have
if sued in an official capacity.

Professor Cooper explained that federal officers and employees are sued in their
individual capacity for actions that have some connection to their functions as officers or
employees of the United States. He noted that it is common for the United States, through the
Department of Justice, to assume the burden of defending them and to move to have the
government substituted as the defendant. He said that there was some uncertainty in the case law
whether the United States must be served with process, as well as the individual defendant, when
an officer or employee is sued for acts in connection with employment.

The amendments to Rule 4 would require service on the United States when a federal
employee is sued in an individual capacity for acts occurring in connection with the performance
of duties on behalf of the United States. Rule 12 would be amended to provide the same 60-day
answer period in an individual-capacity action that the United States enjoys when an officer is
sued in an official capacity.

Professor Cooper said that little public comment had been generated by the proposed
amendments. JThe comments received were favorable to the amendments, and several suggested
certain drafting improvements, As a result, the advisory committee made improvements in
language after publication. For example, as revised, the amendments now use the term "officer
or employee" consistently. Language was also added to make sure that no one reads the rule to
mean that when the same individual is sued both in an individual capacity and an official
capacity, both the individual and the United States must be served twice - once under
subparagraph (a) and once under subparagraph (b).

The committee approved the amendments to Rules 4 and 12 without objection.



LF

June 1999 Standing Committee Minutes - DRAFT Page 12

2. Admiralty Package V
Judge Niemeyer reported that the proposed changes in the admiralty rules had been

developed over a long period of time with the assistance of a special subcommittee chaired by
Mark 0. Kasanin, Esquire. He noted that the subcommittee had coordinated its work very
closely with the Department of Justice and the Rules Committee of the Maritime Law
Association.

Professor Cooper reported that the proposed changes in the Supplemental Rules for
Certain Admiralty and Maritime Claims were designed to meet two goals. First, they reflected
the increasing importance of civil forfeiture proceedings, which generally use admiralty
procedure. The amendments adjust the admiralty rules, for the first time, to make certain
necessary procedural distinctions between traditional maritime proceedings and civil forfeiture
proceedings. Second, the changes would take account of the 1993 reorganization of FED. R.
Civ. P. 4. In addition, the rules have been reorganized and restyled for purposes of clarity. L

Professor Cooper stated that it was not necessary to describe the proposed amendments in
substantial detail because the advisory committee had presented them to the Standing Committee
in January 1998, when it sought authority to publish-them for public comment. He noted that
there had been little comment or testimony on the proposals and that minor drafting changes had
been made by the advisory committee in light of the public comments.

SUPPLEMENTAL AbMIRALTY RULE B

Professor Cooper reported that the advisory committee had made a post-publication
adjustment in the language of Rule B(l)(d) and a companion amendment to Rule (C)(3)(b)-
to substitute the passive voice for the active. As published, the amendment had provided that the
clerk of court must deliver a summons or other process to the marshal for service if the property
in question is a vessel or tangible property aboard a vessel. One of the public comments asserted
that delivery of the papers to the clerk for forwarding to the person making service would
occasion delay in cases when time is usually of the essence. It was pointed out, for example, that
it was the practice in the Eastern District of New York for the clerk to deliver the process to the L
attorney for the plaintiff, who in turn arranges delivery to the person who will make service.
Accordingly, the advisory committee changed the rule to provide broadly that process "must be
delivered" to the person making service, without designating who is to effect the delivery.
Professor Cooper added that the Maritime Law Association and, the Department of Justice agreed
with the change, which was made at three places in the amended rules. r

Professor Cooper pointed out that FED. R. Civ. P. 4 had been reorganized in 1993. As
part of the reorganization, former Rule 4(e) - which is incorporated in the current Admiralty
Rule B( 1) - has been replaced by Rule 4(n)(2), which permits use of state law to seize a L
defendant's assets only if personal jurisdiction over the defendant cannot be obtained in the
district where the action is brought. The advisory committee, however, decided not to
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L incorporate Rule 4(n)(2) in the revised Admiralty Rule B because maritime attachment and
garnishment are available whenever the defendant is not found within the district, including some
circumstances in which personal jurisdiction can also be asserted.

Professor Cooper noted that Rule (B)(1)(e) expressly incorporates FED. R. Civ. P. 64 to
make sure that elimination of the reference to state quasi-in-rem jurisdiction in former Rule 4(e)
is not read as defeating the continued use of state security devices. Thus, subparagraph (e)
reminds attorneys that it is consistent with the admiralty rules to invoke FED. R. Civ. P. 64, which
allows the use of security provisions in the manner provided by state law. Professor Cooper said
that a concluding sentence would be added to the committee note to Rule E(8) providing that: "if
a state law allows a special, limited, or restrictive appearance as an incident to the remedy
adopted from state law, the state practice applies through Rule 64 'in the manner provided by'
state law."

SUPPLEMENTAL ADMIRALTY RULE C

Professor Cooper explained that the amendments to Rule C were designed in large
measure to take into account meaningful distinctions between traditional admiralty and maritime
proceedings and civil forfeiture proceedings. In paragraph (2)(c), for example, the complaint in
an admiralty or maritime proceeding must state that the property is located within the district or
will be within the district while the action is pending. On the other hand, paragraph (2)(d)
reflects the variety of civil forfeiture statutes that now allow a court to exercise authority over
property outside the district.

Professor Cooper noted that subdivision (6) explicitly provides for different procedures
qrS for forfeiture proceedings and admiralty seizure proceedings. In a maritime proceeding, for
L example, fewer people are entitled to appear and only 10 days are provided to file a verified

statement of right or interest. In civil forfeiture proceedings, a person who asserts an interest or
right against the property has 20 days to file a statement.
L~~~~

SUPPLEMENTAL ADMIRALTY RULE E

Professor Cooper stated that Rule E(3) provides that maritime attachment and
garnishment may be served only within the district. But in forfeiture cases, in-rem process may
be served outside the district if so authorized by statute. He noted that subdivision E(1 0) is new
and makes clear the authority of the court to preserve and prevent removal of attached or arrested
property that remains in the possession of the owner or other person under Rule E(4)(b).

FED. R. Civ. P. 14

L "the Professor Cooper pointed out that the only changes in Rule 14 were to replace the term
"the claimant" with "a person who asserts a right under Supplemental Rule C(6)(b)(i)."
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The committee approved the amendments to Supplemental Admiralty Rules B, C,
and E and FED. R. Civ. P. 14 without objection.

3. Discovery Package

Judge Niemeyer reported that the advisory committee had studied discovery in a
comprehensive manner over the past three years. The focus of its efforts was not to curb
discovery "abuser per se, but rather to examine broadly the whole architecture of discovery and
to ask whether it can be made more efficient and less expensive - while still preserving the
fundamental principle of providing full disclosure of relevant information to the litigants. Yet,
he added, full disclosure - especially in the -age of information technology - may not require
the production of each and every document, regardless of the cost of producing it and the
likelihood of its actual use in a case. What needs to be produced, he said, is "all the information _

that matters." I
Judge Niemeyer pointed out that the package of proposed amendments to the civil rules

was modest and well balanced. It was designed to make discovery cost less and work better. He
said that the advisory committee and its discovery subcommittee would continue to study
whether additional changes in the rules should be proposed in the future. He noted, for example,
that he believed personally that the committee could explore a number of possibilities for
establishing a very inexpensive, streamlined process that would result in prompt resolution of
uncomplicated cases.

Judge Niemeyer stated that the impetus for considering changes in the discovery rules had
come from several sources. He noted, for example, that the American College of Trial Lawyers
and other bar groups had urged that the scope of discovery be narrowed. But, he said, the biggest i

impetus for change had come from the impact of the Civil Justice Reform Act of 1990 on the
district courts. The Act urged each court to experiment locally with various procedural devices
in an effort to reduce litigation costs and delay. The 1993 amendments to the Federal Rules of
Civil Procedure, enacted in part to facilitate the local experiments sanctioned by the Act, allowed
courts to "opt out" of certain provisions of the national rules - most notably the provisions on L
mandatory disclosure. He added that the combined effect of the Act and the 1993 rules
amendments was a "balkanization" of federal pretrial procedure and the proliferation of local
rules and procedures. L

Judge Niemeyer reported that the advisory committee was firmly committed to returning
to a uniform set of national procedural rules. He noted that the bar had been nearly unanimous in
urging the committee to limit "opt outs" and local variations. He added, however, that
opposition to the rules amendments would likely come from district judges, who are used to their
own, carefully developed - and often very effective - local procedures. L

L
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Judge Niemeyer described the lengthy and careful process that the advisory committee
had followed in developing the proposed amendments to the discovery rules. He noted that the
committee had asked the RAND Corporation to take a fresh look at the enormous data base that
it had developed under the Civil Justice Reform Act and to examine particularly the cost of
discovery, the satisfaction of attorneys with discovery, and the extent to which discovery is
actually used in federal civil cases. In addition, at the committee's request, the Federal Judicial
Center polled a scientific cross-section of lawyers and received more than 1,200 responses
regarding discovery practice and opinions.

He reported that the advisory committee had received numerous papers from academics
on discovery topics. It had conducted two conferences involving judges, lawyers, and'law
professors, and several of the papers presented at its Boston conference were published in the
Boston College Law Review. In addition, the committee sought out and heard the views of
practitioners from practically every sector of the legal profession, federal and state judges, law
professors, and former rules' committee chairs and reporters. He added that he had never
witnessed any legislative action or committee action that'had' involved as much participation,
research, input, and support.

Judge Niemeyer reported that the research andtinput, among other things, had revealed
that-

* Discovery accounts for about half of all litigation costs.

4. * Discovery -is actually used in a relatively small percentage of federal civil cases.
In 40% of the cases, for example, there is no discovery at all, and in another 25%
of the cases, there is only minimal discovery.

* Discovery, however, is used extensively in an important minority of cases. It may
cause serious problems in those cases and account for as much as 90% of the
litigation costs.

0 Both plaintiffs' lawyers and defense lawyers agree by very large margins that
discovery costs in general are too high (although they tend to emphasize different
factors as the principal reasons for the high costs).

* The bar overwhelmingly supports national uniformity in the rules.

L 0 The bar also overwhelming supports early judicial involvement in discovery, early
discovery cut-off dates, and firm trial dates.

L Judge Niemeyer stated that the advisory committee had conducted its efforts through a
discovery subcommittee chaired by Judge Levi, with the assistance of Professor Marcus as

fr-AI special reporter. He reported that the advisory committee had asked the subcommittee to
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consider all reasonable proposals for improvement in the discovery process. The subcommittee, 2
he said, had developed and presented the advisory committee with more than 40 possible
recommendations for change. The advisory committee, over the course of several meetings, then
debated each of the recommendations. It decided to proceed only with those proposals that
commanded the support of a strong majority of the committee members. No measure was
approved by a close vote.

Judge Niemeyer stated that the advisory committee then published the package of
proposed amendments, conducted three public hearings, heard from more than 70 witnesses, and
received more than 300 written comments. ,The committee concluded that the comments, while
very informative and helpful, generally addressed the same policy issues and, concerns that had
been considered, thoroughly before publication. Accordingly, the changes made by the
committee following publication consisted of language and organizational improvements, rather
than substantive changes. The committee, however, amended proposed Rul 30(f)(1) in light of
the public comments to delete the requirement that the deponent consent to extending a V
deposition beyond oneiday.i,

Judge Niemeyer reported that three issues in the package had caused the greatest debate
during the public comment period and the committee's deliberations: (1) mandatory initial
disclosures under Rule 26(a)(1); (2) the scope of discovery under Rule 26(b)(1); and (3) cost
bearing under Rule 26(b)(2).

1. Mandatory Initial Disclosures. Judge Niemeyer pointed out that the 1993 rule
amendments, which had introduced mandatory initial disclosures, were very controversial. They
had generated three dissents on the Supreme Court and came close to being rejected by the
Congress. He noted that lawyers had complained strenuously that the revised Rule 26(a)(1) 4

invades the attorney-client relationship by requiring the production of hostile documents and Lo
turning over to opposing parties documents that have not been asked for.

Nevertheless, he said, mandatory disclosure has worked well in the districts that have
adopted it, and it has been used substantially even in many of the districts that have officially
opted out of the national disclosure rule. The empirical data show general satisfaction with E

disclosure, but they are not conclusive on whether it reduces costs.

Judge Niemeyer explained that the advisory committee was committed to the principle of
a single, uniform national rule, without local "opt outs." It therefore had three options: (a) to
reject mandatory disclosure altogether; (b) to extend the existing mandatory disclosure regime to
all districts; or (c) to mandate disclosure, but in a modified, less controversial form. He stated
that the advisory committee decided upon the third course - requiring parties to disclose only
that information that the disclosing party may use to support its own claims or defenses.

Judge Niemeyer pointed out that most of the criticisms that the advisory committee had
received about disclosure were that it would not work in certain kinds of cases. In response, the

L
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V rule was amended to exclude certain categories of cases from the disclosure requirement. It also
allows the attorneys to opt out of disclosure in individual cases. And the rule provides district
judges with considerable discretion to dispense with disclosure in individual cases.

2. Scope of Discovery. Judge Niemeyer noted that the committee's proposed
amendment to Rule 26(b)(1) would not narrow the scope of discovery~ Rather, it would divide
discovery into two distinct phases: (1) attorney-managed discovery, generally conducted without
court involvement and embracing matters relevant to the claim or defense of any party; and (2)
court-managed discovery, embracing - with court approval - any matter relevant to the subject
matter involved in the action.

r He said that opponents of the change had argued that the proposed amendment would
cause substantial litigation regarding the scope of discovery. He agreed that some litigation
would in fact occur initially, but the law would soon become clear.

3. Cost bearing. Judge Niemeyer stated that much of the opposition to the proposed
amendment to Rule 26(b)(2) had been expressed in terms that it would favor rich litigants at the
expense of poor ones. He explained that the present rules give a judge implicit authority to allow
a party to obtain discovery that may be burdensome or duplicative, on the condition that the

Fe requesting party pay for it. The amended rule, he said, would make that authority explicit, and it
LI would tell judges clearly that they have the tools they need to manage and regulate discovery.

FED. R. CIv. P. 5
L

Judge Niemeyer explained that the advisory committee had originally proposed- when
it sought authority from the Standing Committee to publish the proposed discovery amendments
-that Rule 5(d) be amended to provide that discovery and disclosure materials "need not" be
filed with the court until they are used in a proceeding. The Standing Committee, however,
voted to change "need not" to " must not." Judge Niemeyer said that the rule had attracted very
little public comment, and the advisory committee on reflection agreed with the Standing
Committee that "must not" is preferable language to "need not."

One of the members argued that discovery material not filed with the court should
nevertheless be considered part of the court record. He recommended adding a sentence to that
effect in the committee note in order to protect the press and the public. He explained, for
example, that these materials, having the status of court records, would be privileged. Therefore,
one who published them would be protected in the event of a defamation action. Another

C member agreed and added that if the materials were court records, they would also be available
for public examination. He said that it was important to clarify the status of unfiled discovery
materials, and the status should be specified in the rule itself, rather than the committee note.

Judge Niemeyer responded that the advisory committee had not studied this issue.
V Rather, its principal purpose in amending Rule 5 was to alleviate the storage burdens and costs
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imposed on clerks' offices. Judge Levi added that the advisory committee also considered the L
amendment necessary to bring the national rule on filing into conformity with most of the present
local rules and practices on the subject.

Professor Marcus pointed out that he had conducted considerable research on whether
unfiled materials are "court records" and had concluded that it is a very complicated matter that
cannot be addressed properly by simply adding a sentence to the committee note. Several other
participants agreed with his analysis.

Professor Hazard recommended that the advisory committee undertake a study of whether

discovery and disclosure materials are, or should be, part of the court record. Mr. Lafitte moved
to have the advisory committee study the issue and report back at the January 2000 u
meeting of the Standing Committee. The committee approved the motion by consensus
without a formal vote.

The committee approved the amendment to Rule 5 without objection.

FED. R. Civ. P. 26(a) C

Judge Levi said that the Rules Enabling Act contemplates a set of national, uniform

procedural rules to accompany national substantive law. He noted that the Judicial Conference,
in its 1997 final report to Congress on the Civil Justice Reform Act, had asked the rules
committees specifically to consider whether the advantages of national uniformity outweigh the
advantages of allowing courts to develop their own local alternative procedures in such areas as,
initial disclosure and the development of discovery plans.

Judge Levi reported that well over half the district courts have some form of disclosure in
place. Research conducted for the committee by the Federal Judicial Center, moreover, disclosed
that some sort of disclosure had occurred in three-fifths of the federal cases surveyed. The
Center study also showed that most of the 1,200 attorneys interviewed who had used disclosure
liked it and said that it helps to reduce disputes, enhance settlements, and expedite cases. Judge
Levi said that the Center study had confirmed that cases where disclosure occurs are concluded
more quickly than cases without disclosure, and the RAND study came close to saying that
attorney hours are reduced when there is disclosure. He added that the Federal Judicial Center
had also found that a majority of the lawyers believe that the lack of procedural uniformity
among districts causes problems for attorneys.

Judge Levi reported that the discovery subcommittee had been working on discovery for i

three years, had conducted several conferences with the bar, and had consulted with six major bar
organizations. It had heard from both plaintiffs' attorneys and defense attorneys that national
procedural uniformity was very important to them. Members of the bar, he said, report that it is
difficult to keep up with changes in local rules, and the practical effect of the local rules is to
create a preference for local counsel. Judge Levi added that although many of the rules are
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posted on the Internet, they are not easy to find. Electronic postings, moreover, do not include
standing orders and local interpretations of the local rules.

Judge Levi emphasized that national uniformity was a major matter. He noted that it had
been a common theme voiced by the lawyers at the subcommittee's Boston College conference.
In fact,. he said, it was a fundamental premise of the federal rules and the Rules Enabling Act.
Discovery and disclosure, he emphasized, are an important part of the pretrial process and should
not be handled by different sets of rules determined by geography. Discovery and disclosure can
affect notice pleading, motions to dismiss, and motions for summary judgment, and they may in
certain instances affect the outcome of cases.

Judge Levi said that the subcommittee, in seeking national uniformity, had three options
before it. The first was to retain the present disclosure requirements of Rule 26(a)(1), but to
eliminate the authority of courts to opt out of the requirements. The second option was to
eliminate disclosure entirely from the national rule, effectively preventing any court from using
it. He noted that this approach would be very controversial because many courts now require
disclosure and have achieved substantial benefits from it. The third choice - which the
subcommittee adopted - was to retain disclosure as a national requirement, but to remove the
"heartburn" from it by removing the present requirement that attorneys disclose information
harmful to their clients without a formal discovery request.

Under the subcommittee's proposal, which thel advisory committee eventually approved,
parties would only have to disclose matters that support their own claims. Complex, or "high

t, end," cases will be effectively removed from the rule by action of counsel, and eight categories of
"low end" cases are explicitly exempted from the rule. The lawyers, moreover, may mutually opt
out of the present disclosure requirements, and the court has discretion to dispense with

L disclosure in any case.

Judge Levi said that the proposal was moderate and based on fundamental fairness. He
noted that it was similar to FED. R. CRIM. P. 16 in criminal cases, under which the government
turns over documents that it intends to use at trial. Moreover, he said, it was similar to FED. R.
LCv. P. 26(a)(3), which deals with documents and witnesses that parties intend to use at trial. He
added that the bar, with some notable exceptions, supports the proposal. He noted that the
Litigation Section of the American Bar Association, which had been adamantly opposed to Rule
26(a)(1) in 1993, supported the present proposal. In addition, endorsements had been received
from the American College of Trial Lawyers and the Federal Magistrate Judges Association.

Judge Levi reported that many letters had been receiyed from judges during the public
comment period opposing any national rule that would impose mandatory disclosure in their
districts or prescribe a form of disclosure different from that currently provided in their own local
rules. The judges in the Eastern District of Virginia, in particular, expressed concern that the
amendments would slow down the "rocket docket" used in that court. In response, the advisory
committee added a sentence to Rule 26(f) after publication authorizing a court by local rule to
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shorten the prescribed period between the Rule 26(f) attorney conference and the court's Rule L

16(b) scheduling conference or order.

Judge Levi noted that 1 0 different federal judges had worked in the advisory committee

on the discovery package over the past three years, and all 10 agree that the proposed Rule

26(a)(1) would both achieve national uniformity and benefit civil litigation. He emphasized that

the rule provides judges with considerable discretion, but within the context of an overall
national rule.

Mr. Schreiber argued against weakening the present mandatory disclosure requirements.
He said that hostile information is the key to all discovery and that parties should be required to

disclose pertinent information hostile to their clients' interests. He added that the language of the

proposed amendment - requiring disclosure of matters "that the disclosing party may use to

support its claims" - was -meaningless. He said that a party could simply argue at the initial

stages of the case that it simply has not yet made up its mind aslto whether it will use anyS
particular material in the case.

Mr. Schreiber moved to substitute the word "will" for the word "may." Thus, the

amendment would require a party to disclose matters that it "will use to support its
claims." Judge Tashima recommended an amendment to the motion to substitute the K

words "supports its claims or defenses." Judge Tashima said that the term "supports it claims [J
or defenses" will lead to less gamesmanship among attorneys than "4may use to support its claims

or defenses" Mr. Schreiber accepted the amendment to his motion.

Judge Levi responded that the advisory committee had considered both formulations at

considerable length. He noted that the agenda binder included a memorandum in which

Professors Cooper and Marcus - who had different personal preferences regarding the

appropriate terminology - describe the respective advantages and disadvantages of "may use to

support" vis a vis "supporting." At Judge Levi's request, each of them presented his respective F
views orally to the committee.

Judge Levi stated that the advisory committee ultimately concluded that "may use to

support" would be easier for lawyers to apply. It-also has the advantage of generally tracking the

language of Rule 26(a)(3), dealing with pretrial disclosures. In any event, he said, the court has

authority to impose appropriate sanctions to prevent gamesmanship on the part of attorneys

The members discussed the merits of the two alternatives, how they compared to similar
language in other parts of the Federal Rules of Civil Procedure (including Rule 11), and how
lawyers and judges might apply them in practical situations.

The committee rejected Mr. Schreiber's motion by a vote of 8 to 3
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Judge Tashima moved to amend Rule 26(a)(1) to allow a court by local rule either:
(1) to opt out completely from its mandatory disclosure requirement; or (2) to narrow the

categories of disclosure materials.

Some of the members expressed opposition to the motion on the grounds that it would

undercut the goal of national uniformity. One member added that if the local bar does notneed

or want disclosure, the parties will mutually stipulate out of it.

The committee rejected Judge Tashima's motion by a vote of 11 to 1.

Judge Tashima moved to delete from the fifth paragraph of the committee note the

sentence reading, "Clients can be bewildered by the conflicting obligations they face when
sued in different districts." Professor Cooper agreed that the sentence was not essential. The

7r committee decided without objection to eliminate the sentence.

Judge Wilson moved to repeal the 1993 amendments entirely and return to the pre-

1993 procedures. He said that the single most important procedural requirement is to encourage

judges to resolve disputes decisively and quickly. He added that if ajudge is readily accessible to

decide disputes, the disputes will arise less frequently and cases will be resolved promptly. He

said that judges should also establish early cut-off dates for discovery and set early and firm trial
dates.

Judge Levi responded that the 1993 rules authorized mandatory disclosure, and its repeal

would deprive courts of the benefits derived from disclosure, as demonstrated by attorney
surveys and other empirical data. He said that the present Rule 26(a)(1) proposal was very
modest and was necessary to provide the district courts with continuing authority to require
disclosure.

Associate Attorney General Fisher stated that the Department of Justice very much favors

a uniform set of national procedural rules, although different parts of the Department may have

different views as to specific parts of the proposed rules amendments. He said that the central
concept of judge-managed discovery will work if the judges actually make it work by being
readily accessible to resolve discovery problems.

Mr. Fisher added that Department attorneys, based on their experience, had identified

several other categories of cases that should be exempted from the initial disclosure requirements
of Rule 26(a)(1). As examples, he listed forfeiture cases, mandamus cases, FOIA cases,
constitutional challenges to statutes, Bivens cases, and social security cases. He noted that the
advisory committee was not inclined to expand the list at this point, but had promised to consider
these suggestions promptly. One of the members responded that the list of exemptions was too
long already and that it is generally not sound policy to encourage different procedural rules for
different categories of cases. Mr. Fisher responded that the Department supported Rule 26(a)(1),
as amended.
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The committee rejected Judge Wilson's motion by a vote of 8 to 4.

The committee then approved the proposed amendments to Rule 26(a) by a vote of
11 to 1. Li

FED. R. Civ. P. 26(b)(1)

Judge Levi stated that the proposed amendment to Rule 26(b)(1) will not change the
scope of discovery. He said that it will not keep litigants from obtaining appropriate discovery in i
any case. Parties will still be entitled - on request and without court approval -to a very
broad range of information, ie., "any matter.'.. relevant to the claim or defense of any party."
The change occasioned by the amendment is to assign a portion of the discovery to the courts to
manage, as judges for cause may make available "anymatter relevant to the subject matter
involved in an action."

Judge Levi said that the language of the amended rule is clearer than that of the present
rule, which provides insufficient guidelines for limiting overbroad discovery. The district judges
and magistrate judges who had reviewed the amendment believe that it will work well. In fact, 'Aj
he said, not a single judge had written or testified against the amendment. He noted that the
proposal was supported by the American College of Trial Lawyers, the Litigation Section of the
American Bar Association, and the Federal Magistrate Judges Association.

Judge Levi pointed out that the Department of Justice under the Carter Administration
had urged the advisory committee to narrow the scope of discovery by removing the "subject
matter" criterion. He read from a letter from Attorney General Griffin Bell to Judge Roszel
Thomsen, chairman of the Standing Committee, in which the Attorney General reported that he
"was particularly pleased with the.., proposed change in Rule 26 which would narrow the scope
of discovery to the 'issues raised.' It has been my experience as a judge, practicing lawyer and
now as Attorney General that the scope of discovery is far too broad and that excessive discovery C

has significantly contributed to the delays, complexity, and high cost of civil litigation in the
federal courts."

Judge Levi said, however, that the Department of Justice had submitted a memorandum,
to the committee opposing the proposed amendment, stating that it would have a deleterious
effect on the Department's litigation and on civil cases generally.

Mr. Fisher pointed out that the Department of Justice sues on behalf of the public interest,
and its career litigators have sincere objections to the proposed amendment, as do the American
Trial Lawyers Association and civil rights and environmental organizations. In short, he said,
Department lawyers are satisfied with the existing standards and believe that they work very r
well. The burden, presently, is placed on the defendant to come forward to limit discovery when 1"j
it is seen as inappropriate or excessive. For the most part, judges do not intervene in the
discovery process, and, as a consequence, a broad range of discovery is routinely provided today. j7
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The Department believes, however, that the amended rule will shift the burden to plaintiffs and

require them to seek judicial intervention to obtain information that they now receive regularly.

He added that government attorneys fear that most judges simply will not have the time or

L inclination to become involved in discovery matters. They fear, moreover, that judges,

individually and collectively, will construe the revised language of Rule 26(b)(1) narrowly and

deny discovery on the merits. The-net result, thus, will be a narrowing of the scope of discovery.

Mr. Fisher said that the amendment will cause particular problems in civil rights and

environmental cases, and the public interests of the United States will not be served.' He noted

that defendants in these cases often resist producing essential records and information. He said

that the Department lawyers, and plaintiffs' lawyers generally, believe that they will face even

greater resistance under the6 amended rule.

Mr. Fisher concluded that the problems that the advisory committee attempted to address

through the proposed amendment are important and difficult ones. He expressed the

Department's appreciation for the committee's careful and thoughtful work. But, he added, the

amendment simply was not needed. He suggested that the principal argument advanced in

support of the change is that judges do not take appropriate steps under the current rule to limit

the excessive discovery that occurs in some cases. But, he said, the current rule clearly gives

judges sufficient authority to take an active role and limit inappropriate discovery requests.

He noted that the Department of Justice believed that there would be a good deal of costly

litigation over the meaning of the amendment, at least for a while. There may well be
inconsistent interpretations of the new rule, and, as a result, the scope of discovery will

effectively be narrowed for some plaintiffs. In short, he said, the proposed amendment attempts

to deal with a small group of troublesome cases, but will result in, serious negative consequences.

He suggested that, rather than recreating the whole landscape of Rule 26(b), the advisory
committee should consider removing those troublesome cases from the general operation of the

V rule and regulating them with special rules.

Judge Niemeyer thanked Mr. Fisher and said that his points were very well taken. But, he

said, the advisory committee had considered the same points at great length both before and

during the public comment period. He noted that some members of the advisory committee
agreed generally with Mr. Fisher's arguments, but a strong majority of the committee supported

the proposed amendment. He noted that the advisory committee included in its report to the
Standing Committee an April 14, 1999 "dissenting opinion" prepared by Professor Thomas D.
Rowe, Jr., a member of the advisory committee.

Judge Levi added that the current law makes almost everything relevant to the claims or

defenses in civil rights and environmental cases. The amendment, he said, would not limit the
broad array of information that plaintiffs presently receive through discovery. They will, for
example, still be entitled under the amended rule to information about the treatment of other
employees, a pattern of discrimination, or a continuing violation, as well as information
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extending beyond the statute of limitations. These types of information are all considered
relevant to the claims and defenses under current law.

Judge Levi noted that the advisory committee disagreed that the proposed amendment
would lead to costly motion practice. He emphasized that discovery disputes are usually decided
on an expedited basis. In many courts they are resolved without the filing of written motions,
and often by telephone. He added that discovery works well in most cases and will continue to
work well under the proposed amendment. But there is a group of cases where it is very
contentious and very expensive., He said that the courts need to take an active role in managing
these cases, and the amended rule gives judges clear authority and direction to manage them.

Judge Niemeyer said that the discovery rules are designed generally for lawyers and
litigants who do not abuse the process. They assume compliance and good faith for the most L
part. The existing rules, as well as the proposed amendments, expect judges to supervise
discovery in those cases where there are problems. Thus, if a defendant "stonewalls" on
discovery production in a case, plaintiffs' counsel or the Department of Justice, will have to :
litigate on the scope of discovery in any event -- either under the present rule or the amended
rule.

One of the members strongly opposed the proposed amendment to Rule 26(b)(1), calling
it - along with the proposed cost-bearing amendment to Rule 26(b)(2) - the most radical
change in the civil rules in 60 years. HIe said that every employment law group and civil rights
organization was opposed to the change, because it would limit discovery and strongly tilt the
playing field against them. Another member, however, responded that he could not think of a
single piece of information obtainable under the current rule that would not be discovered under
the new rule. Other members added that they'supported the amendment because it would cause
lawyers to focus their discovery efforits more effectively and requirethem to be more specific and
responsible in what theyrequest.

Mr. Schreiber questioned why the advisory committee had used the term "for good 0

cause shown," insteadof "on motion" or "for reasonable cause." He moved to delete "for
good cause shown" and substitute the words "on motion." Thus, judges would have
complete discretion to order broader discovery, without being bound to the "good cause"
standard.

Judge Levi replied that the committee note states specifically that the good-cause standard
is meant to be flexible. One of the members added that the rule had to prescribe a standard
beyond that of mere discretion. Another member reminded the committee that "good cause" had U
been the standard required for the production of discovery documents before 1970.

Mr. Schreiber later withdrew his motion.

The committee approved the amendment to Rule 26(b)(1) by a vote of 10 to 2.

i7
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FED. R. Civ. P. 26(b)(2)

Judge Niemeyer noted that the proposed amendment to Rule 26(b)(2), governing cost

bearing, had been published as an amendment to Rule 34. The advisory committee relocated it in

Rule 26 after publication, but without any change in content. He said that its placement in Rule

26 would emphasize that it applies to all categories of discovery. He added that the proposed

amendment would not change the law as it exists, but would make an existing judicial tool

explicit. It would give district judges and magistrate judges clear authority to require a party

seeking information not otherwise discoverable under Rule 26(b)(2)(i), (ii), or (iii) to pay part or

all of the reasonable expenses incurred in its production.

Mr. Fisher stated that the Department of Justice was concerned that the proposed

amendment might be applied by the courts to require requesting parties to pay for "court-
managed" discovery, vis a vis "attorney-managed" discovery. He recommended inclusion of a

clear statement that discovery of "any matter relevant to the subject matter involved in the

action" would be provided without charge to the requesting party, in the same manner as

discovery of "any matter. . . relevant to the claim or defense of any party." In other words, the

cost-bearing provision explicitly would be applicable to both.

Judge Niemeyer responded that the proposed amendment did in fact apply equally to both

and said that he would be pleased to work on improving the language. Mr. Fisher suggested
including in the committee note to Rule 26(b)(1) language from page 74 of the agenda book
declaring that the scope-expansion and cost-bearing provisions are not intended to operate in

tandem and that ordinarily a request to expand the; scope of discovery will not justify a cost-

bearing order. Judge Niemeyer agreed to draft appropriate language to that effect, and his
language was later incorporated in the revised conmmittee note.

Judge Scirica stated that several public comments had suggested that the amendment

would have the effect of distinguishing between plaintiffs who have resources and those who do

not. Judge Niemeyer replied that the amendment would not change the current results. Plaintiffs
will continue to receive, without charge, every document that relates to their claim or defense or

that relates to the subject matter of the action. Cost-bearing will only be applied to discovery
requests that are burdensome, duplicative, or unreasonable. Judge Levi added that a judge, in
considering cost bearing, is required explicitly to take account of the parties' resources under
Rule 26(b)(2). Accordingly, parties with limited resources may actually be treated better than
well-healed parties under the amended rule. Moreover, a party who can afford to pay for

marginal discovery, and is willing to pay for it, May not in fact receive it because the judge has
discretion to deny the request entirely.

One of the members said that the amendment would cause havoc, especially in
employment discrimination cases. He predicted that defendants would bring a motion for cost-

bearing in every case in an effort to save money for their clients. One of the members responded
that the prediction assumed that judges would act foolishly. He said that routinely-made motions
will be routinely denied.
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Judge Levi added that the cost-bearing amendment, by definition, deals only with
material that is marginal to the case and is burdensome, duplicative, or unreasonable. Some
members questioned why that type of material should be produced at all. Others responded that
the amendment provides judges with a useful management tool and would permit a judge to
determine how much a lawyer wants particular material and whether the lawyer is willing to pay
for it. Others suggested that the amendment would allow judges to order discovery on condition
that the requesting party pay only part of the cost of producing it. They said that it was not clear
whether judges may apportion costs under the current rule.

One member asked why local rule authority had been removed from the provision of Rule v,
26(b)(2) dealing with the number of depositions and interrogatories and the length of depositions,
but retained with regard tothe number of requests ofor admissions. Professor Cooper responded
that there were several local rules on the subject, and the advisory committee was reluctant to
eliminate local rule authority to limit requests for admission without further study of local
practices.

Another member pointed out that the committee note to Rule 26 referred to standing
orders, as well as local rules, in some places, but not in others. He suggested that the note be
reviewed in this respect for consistency of terminology.

The committee approved the proposed amendment to Rule 26(b)(2) by a vote of 11
to 1.

FED. R. CIV. P. 26(d) and (f)

Judge Niemeyer reported that the proposed amendments to Rule 26(f) would require the
parties to confer at least 21 days, rather than 14 days, before the court's Rule 16 scheduling
conference or scheduling order. He noted that the advisory committee had made a change in the
amendments after publication to accommodate the expedited pretrial procedures used in the
Eastern'District of Virginia. The change would allow a court by local rule to require that the
conference be held less than 21 days before the scheduling conference or order.

Judge Niemeyer pointed out that the amendments would no longer require the attorneys
to meet face-to-face, but would allow a court by local rule or order to require that the attorneys
attend the conference in person. Several members questioned the wisdom of allowing courts to
issue local rules on this subject, especially since the authority of courts to opt out of national
requirements was being eliminated in other parts of Rule 26. One added that the requirement for
face-to-face meetings should be made in individual cases, rather than by local rule.

Judges Niemeyer and Levi agreed that local rules should be discouraged generally, but
they noted that the advisory committee believed that differences in geography and local culture
made it appropriate to allow courts to have local variations in this specific instance. They added
that several commentators had informed the committee that face-to-face meetings between the

* 'TV~~~~~~
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attorneys, as required by the 1993 amendments to Rule 26(f), had been instrumental in expediting
cases and reducing costs.

One of the members stated that a court should not be allowed by local rule to require out-

of-town counsel to appear in person. Professor Cooper replied that the committee note addressed

the issue and provided that, "a local rule might wisely mandate face-to-face meetings only when
the parties or lawyers are in sufficient proximity to one another."

Judge Kravitch moved to eliminate from the proposed amendments the authority of
a court to require face-to-face meetings of counsel by local rule and replace it with
language that would authorize a court to require that meetings be held face-to-face, but
only by a judge's case-specific order. Her motion was approved by a vote of 8 to 2.

The committee approved the amendments to Rules 26(d) and (1) by a vote of 12 to 0.

FED. R. Civ. P. 30

Judge Niemeyer reported that the proposed amendment to Rule 30(d)(2) would establish

a presumptive limit on depositions of one day of seven hours. But a longer period could be
authorized by court order or stipulation of the parties. The amendment, he said, was designed to
respond to an area cited by commentators -,particularly plaintiffs' lawyers - as one of
recurring abuse and excess cost. He noted that research by the Federal Judicial Center had
demonstrated that depositions are often the single most expensive item of discovery.

Judge Niemeyer stated that the rule provides a norm to guide the bench and bar in
measuring depositions. He said that the advisory committee had heard many comments at the

public hearings that the new rule would be effective. He added that the most common response
from lawyers was that they have little trouble in reaching accommodations with opposing
counsel on making arrangements for depositions. The amendment he said, tells lawyers what
the norm is for a deposition, and they will plan their depositions accordingly. One member
added that he had been strongly opposed to the amendment when it had been published, but the
consistent testimony from lawyers at the hearings had convinced him that the rule would work
well in practice.

Judge Tashima moved to exclude expert witnesses from the operation of the rule.
He noted that many expert witness depositions simply cannot be completed within seven hours.
He added that the Department of Justice supported his position in this regard, but the Department
would go further and also exclude Rule 30(b)(6) witnesses and named parties.

One of the members spoke against the proposed amendment in general, saying that it

simply was not necessary. He said that it is easier to demonstrate to a judge that abuse has
occurred in a deposition than to convince the judge that additional time is needed for a
deposition. Judge Niemeyer replied that many members of the advisory committee had been of
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the same view, but were convinced by the hearings that the amendment to the rule would be L

beneficial.

Professor Marcus said that the advisory committee had included additional language in ;

the committee note to guide lawyers and judges as to when it would be desirable to extend the
time for the deposition. Mr. Katyal added that the Department of Justice appreciated the,
additional language in the committee note, but still believed that there was no need to apply the
presumptive time limit to depositions of expert witnesses. He said that government attorneys
feared that relying on the consent of a party or the court's management to waive the 7-hour limit
would not be sufficient. _

The committee rejected Judge Tashima's motion by a vote of 7 to 3.

One member said that it was essential that the deponent be required to read pertinent
documents in advance in order to avoid wasting time and generating requests for extensions of
time. He noted that language to that effect had been included in the committee note, but he
would prefer to have a clear requirement included in the rule. He also suggested that the note r
provide additional direction to the bar regarding time limits for depositions in multiple-party
cases. Judge Niemeyer responded that the discovery subcommittee would continue to study
these matters, but it is simply not possible to addresswall potential problems in the rule or the
note.

Judge Niemeyer reported that the advisory committee had amended Rule 30(f)(1),
without publication, to eliminate the need to file a deposition with the court. The change merely
conforms the rule to the published amendment to Rule 5(d), which provides that depositions not
be filed with the court. -

The committee approved the proposed amendments to Rule 30 by a vote of 10 to 1.

FED. R. Civ. P. 34 L

Judge Niemeyer reported that the advisory committee had added to Rule 34 a cross-'
reference to Rule 26(b)(2)(i), (ii), and (iii). He noted that, as published, the cost-bearing
provision had been included as part of Rule 34(b), but the committee relocated it to Rule 26(b)(2)
after publication. Because cost-bearing concerns often arise in connection with discovery under L
Rule 34, a reference was needed in Rule 34 to call attention to the availability of cost-bearing in
connection with motions to compel Rule 34 discovery and Rule 26(c) protective orders in
connection with document discovery.

Some members of the committee questioned the need for the cross-reference in Rule 34.
Other members pointed out, however, that although the reference is not essential, it serves as a
helpful flag to lawyers.

., ' g~~~~~~~~~~~~~~~~[
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The committee approved the proposed amendment to Rule 34 without objection.

FED. R. CIV. P. 37

Judge Niemeyer reported that the proposed amendment to Rule 37(c)(1) closes a gap in
the current rule and provides that the sanction of exclusion, forbidding the use of materials not
properly disclosed, applies to a failure to supplement a formal discovery response.

The committee approved the proposed amendment to Rule 37 without objection.

The committee approved the package of amendments to the discovery rules by a
vote of 10 to 0.

Rules for Publication

Electronic Service

FED. R. Civ. P. 5,6, and 77 and FED. R. BANKR. P. 9006 and 9022

Judge Niemeyer reported that the Advisory Committee on Civil Rules had been asked to
take the lead in drafting uniform amendments to the federal rules to authorize service by
electronic means. The advisory committee, he said, had worked closely with the Standing
Committee's Technology Subcommittee (which includes representatives from each of the
advisory committees), and it had generally followed the advice of that subcommittee. He noted
that the proposed amendments before the Standing Committee had been circulated to the other
advisory committees for comment. Although many of the suggestions from the other committees
had been incorporated in the draft, the advisory committees were not in complete agreement on
all parts of the draft.

Professor Cooper pointed out that all the participants agreed that the time for electronic
service had arrived, but they also agreed that it was premature to consider making its use
mandatory - either by national rule or by local rule. Accordingly, the proposed amendments
authorize electronic service with the consent of the patty being served. He added that they
authorize electronic service only for documents under Rules 5(a) and 77(d), and not for the
service of initiating documents and process in a case, such as under FED. R. Civ. P. 4

Professor Cooper said that, as amended, Rule 5(b) specifies that service is complete upon
"transmission." He noted that the Advisory Committee on Civil Rules had requested specific
comment from the other advisory committees on this point. In response, the Advisory
Committee on Appellate Rules asked what should happen if service is transmitted electronically,
but the electronic system notifies the sender that the message has not in fact been delivered. As a
result, language was added to the committee note specifying that: "As with other modes of
service, ... actual notice that the transmission was not received defeats the presumption of
receipt that arises from the provision that service is complete upon transmission."



June 1999 Standing Committee Minutes - DRAFT Page 30 P

Professor Cooper pointed out that new subparagraph 5(b)(2)(D) provides that, if
authorized by local rule, a party may make service through the court's transmission facilities. He
explained that this provision contemplates eventual enhancements in the courts' electronic
systems to allow a party to file a paper with the court and have it served simultaneously on all the Ll
required parties. Professor Cooper also pointed out that this is the only reference to local rule
authority in the proposed amendments. In addition, a minor amendment would be made to
FED. R. COv. P. 77(d) to conform to the changes proposed in Rule 5(b). L

Judge Niemeyer reported that electronic service raises the question of whether the party
being served should be allowed additional time to respond, in the same way that FED. R. Civ. P.
6(e) currently provides an additional three days to respond when a party is served by mail. He
said that differing views had been expressed on this subject. Accordingly, the Advisory
Committee on Civil Rules had prepared a draft rule plus three alternatives for presentation to the
Standing Committee. The draft rule would allow an extra three days for all service other than
personal service. Alternative 1 would make no change in Rule 6(e), therefore providing no
additional time when service is made electronically. Alternative 2 would eliminate Rule 6(e) and
the three-day provision entirely. Alternative 3 would amend Rule 6(e) to allow an additional r
three days if service is made by mail "or by a means permitted only with the consent of the party
served." Professor Resnick said that this formulation, which covers electronic service, could
conveniently be incorporated by the Federal Rules of Bankruptcy Procedure. -

Judge Niemeyer reportedithat 6 members of the Advisory Committee on Civil Rules had
voted against allowing additional time for service by electronic means -'or for any other types
of proposed consensual service, such as commercial carrier. Professor Cooper added that the CT
reasoning for this approach is that the rule specifically requires consent, and people will only
consent to a type of service in which they have confidence. Accordingly, there is no need to
provide them with additional time. He added that the Advisory Committee on Appellate Rules L
had expressed concern that if additional time were given, it would deter people from using
electronic service. f

Judge Niemeyer said that 4 members of the advisory committee had voted to allow three
days additional time. He noted that those who favored allowing additional time urged that
consent will be more likely to be given if it brings with it the reward of additional time. He added
that the committee would describe the alternatives and solicit comment from the public on the
advisability of applying the three-day rule to electronic service.,

Judge Scirica emphasized the importance of publishing a uniform set of amendments if
feasible. Professor Cooper agreed, but pointed out some practical differences between civil and
appellate practice. Judge Garwood added that the Federal Rules of Appellate Procedure -
unlike the Federal Rules of Civil Procedure and the Federal Rules of Bankruptcy Procedure- C

presently authorize service by commercial carrier, and that no-consent is required from the party L
being served by commercial carrier. He noted that FED. R. App. P.25 and 26 give the party being
served an extra three days unless the paper in question is delivered on the date of service
specified in the paper.
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Judge Garwood said that the time periods should generally be the same in all the federal

rules. He would, however, distinguish the issue of the authority to use commercial carriers from

the issue of whether an additional three days is provided for a response.

Professor Resnick said that the bankruptcy rules did not have to be amended to authorize

electronic service in adversary proceedings because FED. R. CIV. P. 5 is applicable to those

proceedings. He added that the Advisory Committee on Bankruptcy Rules believed that an

additional three days should be allowed for electronic service, and for all other types of service

except personal delivery. Therefore, it had prepared companion amendments to FED. R.

BANKR. P. 9006, to extend the three-day "mail rule" to all service under FED. R. Civ. P.

5(b)(2)(C) and (D), and to FED. R. BANKR. P. 9022, to conform to the proposed amendment to

FED. R. Civ. P. 77(d). He urged that the proposed amendments to the bankruptcy rules be

published together with the proposed amendments to the civil rules.

L The committee voted without objection to authorize publication of the proposed
amendments to FED. R. CIV. P. 5(b) and 77(d) and to FED. R. BANKR. P. 9006 and 9022. As

part of the package, an alternate amendment to FED. R. CIV. P. 6(e) would also be
published for comment.,

REPORT OF THE ADVISOR.Y COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his

memorandum and attachments of May 12, 1999. (Agenda Item 8)

He reported that the advisory committee had no action items to present. He noted that the

committee was deeply involved in the project to restyle the body of criminal rules. The Style

Subcommittee of the Standing Committee had prepared a draft of the entire criminal rules, and

the advisory committee was close to completing its revision of the first 22 rules.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith presented the report of the advisory committee, as set forth in her

memorandum and attachments of May 1, 1999. (Agenda Item 9)

Judge Smith reported that the advisory committee was seeking approval of amendments

to seven rules. She noted that she had provided the Standing Committee with a detailed
explanation of the proposed amendments at the January 1999 meeting. The advisory committee,
she said, had conducted two hearings on the amendments and had received 173 written
comments from the public.
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FED. R. EVID. 103

Judge Smith said that the proposed amendment to Rule 103 would resolve a dispute in
the case law over whether it is necessary for a party to renew an objection or an offer proof at
trial after the court has made an advance ruling on the admissibility of the proffered evidence.
She noted that the amendment had been considered by the, Standing Committee on several
occasions and that improvements in its language had been made. She added that the current
proposal had received very favorable support during the public comment period.

Judge Smith pointed out that the proposed amendment, as published, had contained an
additional sentence codifying and extending to all cases the principles of Luce v. Uited States,
469 U.S. 38 (1984). In that case, the Supreme Court held that a criminal defendant must testify
at trial in order to preserve the right to appeal an advance ruling admitting impeachment
evidence. The public comments on the addition, she said, had been negative, and several
commentators had expressed concern over the potential and unpredictable consequences of
applying Luce to civil cases.

Judge Smith said that the advisory committee had decided to eliminate the additional
sentence in light of the public comments. But, she added, some members were concerned that
elimination of the sentence might be interpreted as an implicit attempt to overrule Luce.
Ultimately, the advisory! committee decided to eliminate the sentence but to include explicit
language in the committee note stating that nothing in the amendment is intended to affect the
rule set forth in Luce.

The committee approved the proposed amendment to Rule 103 without objection.

FED. R. EVID. 404

Judge Smith reported that Rule 404(a)(1) would be amended to provide that when an
accused attacks the character of an alleged victim, the accused's character also becomes subject
to attack for the "same trait." She pointed out that the amendment, as published, had been
broader in scope, allowing the accused -to be attacked by evidence of a "'pertinent trait of
character." She added that the advisory committee had narrowed the amendment in light of
negative public comments and comments from some members of the Standing Committee.

i~~~~~~~~~~~~~~~
The committee approved the proposed amendment to Rule 404 without objection.

FED. R. EvID. 701

Mr. Holder reported that the litigating divisions of the Department of Justice, the United
States attorneys, and other components of the Department had thoroughly reviewed the proposed
amendment to FED. R. EVID. 701 and had concluded that it would have a serious and deleterious
impact on the Department's civil and criminal litigation. He said that he was grateful that the
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advisory committee had carefully considered his letter of January 5, 1999, to Judge Smith and

had made changes in the amended rule and the accompanying committee note to accommodate
the Department's concerns. But, he said, the revised amendments regrettably did not alleviate

the core concerns of the Department's lawyers.

Mr. Holder explained that no bright line is presently drawn in Rule 701 between lay
L testimony and expert testimony. Witnesses are often put on the stand by counsel to testify as to

facts, but their testimony inevitably includes opinions based on their occupation or personal
f experience.

L~~~~~~~~~~~~~~~~~~~~

He noted, for example, that the Department of Justice puts witnesses on the stand who

L testify as to drug transactions, food adulteration, or environmental cleanups. Many of these
witnesses would not be considered "experts," in the common or legal use of the term, but their

testimony is often based on specialized knowledge. The testimony cannot meaningfully be

L presented to the court or jury without the witnesses giving -their opinions, which are based on
specialized knowledge arising from their occupation or life experience.

Mr. Holder said that forcing these people to be considered "experts" under Rule 702
would lead to a number of unfortunate results. Under FED. R. CRIM. P. 16, for example, they

C would have to file a written summary of their testimony. In civil cases, FED. R. Civ. P. 26(a)(2)

may require them to file expert reports. Also by brightening the line between lay and expert

testimony, the amendment, he said, would subject the evidentiary rulings of trial judges to greater

7 appellate review. This result would run counter to the thrust of the Supreme Court's decisions in

Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993), and Kumho Tire Co. V

Carmichael, 119 S. Ct. 1167 (1999), which confirmed the discretion of trial courts to weigh the

reliability of testimony.

Finally, Mr. Holder said that the net effect of the amendment to Rule 701 would be to

require the Department under FED. R. CRIM. P. 16 to disclose in advance of trial the identity of

fact witnesses whom it intends to call if part of their testimony entails giving their opinion as to

matters they have observed. Such disclosure might in a few cases pose a danger to the life or
safety of prospective witnesses.

v In conclusion, Mr. Holder urged the committee to reject the rule entirely. Alternatively,

he recommended that it be deferred for further consideration by the civil and criminal advisory
committees.

Judge Smith said that the Department, basically, objects to brightening the line between
Rule 701 lay testimony and Rule 702 expert testimony. But,'she said, although the line cannot be

K brightened completely, it can be clarified. There will always be some doubt, and judges will
continue to have to exercise judicial discretion. She added that in light of the Supreme Court's
decisions in Daubert and Kumho, it was necessary to provide judges and lawyers with some
guidelines in this area.
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Judge Smith said that there was a widespread belief among the bar that the lack of L
guidelines has led to increasing attempts by attorneys to evade the reliability requirements of
Rule 702 by proffering experts in the guise of law witnesses under Rule 701. She added that the
proposed amendment to Rule 701 was not intended in any way to change the status of lay opinion [I,,
or opinion that is based on people's everyday life experiences. Rather, the advisory committee
wanted to clarify for the bench and bar how the judicial gatekeeping function should operate.
She explained that, as helpful as the Kumho decision had been, there still needed to be guidelines
set forth in the rules to aid the bench and bar.

Judge Smith pointed out that Mr. Holder's letter of June 9 to the Standing Committee, in 17'
discussing FED. R. Civ. P. 26(b)(1), had expressed "grave substantive concerns, shared by the ,!
Department, about the Advisory Committee's proposal to modify the most essential element of
the federal civil system - the complementary hallmarks of the Federal Rules of Civil
Procedure: notice pleading and full discovery of relevant information:" She said that fullt
disclosure of information requires that, a part give notice to the other party of any specialized
knowledge on the part of a witness it intends to call Only in this way can the court's
gatekeeping function be handled properly, with appropriate input from both sides. She said that
the basic needs of fairness outweigh the inconvenience of having to disclose more, witnesses in A
some kinds of cases.

Judge Smith reported that the advisory committee had made changes in Rule 701 to
ameliorate the concernsr of theDepartment of Justice. She said that the words "within the scope
of Rule 702" had been added to the rule after publication to show that witnesses need not be
qualified as experts unless they are clearly found to be expert witnesses under Rule 702. She said
that the committee had also added several examples to the committee note of the types of lay
opinion witnesses who do not need to be qualified as experts. Professor Capra explained that the -7
committee had incorporated the examples from the pertinent case law to help clarify the L
application of Rules 701 and 702 in light of the concerns of the Department and to assist
attorneys in determining in advance how to avoid potential violations of FED. R. CRIM. P. 16.

Mr., Katyal said that the Department's principal concern with the amendment was not that
its lawyers would be unable to introduce necessary testimony in court, but that testimony
currently admitted under Rule 701 would now be classified as Rule 702 expert testimony. This
would require compliance with FED. R. CRIM. P. 16, including pretrial disclosure of the names of
witnesses. He noted that the Attorney General has had a long-standing policy on this matter and LJt
had written to the chief justice in the past firmly opposing proposed amendments to Rule 16 that
would have required pretrial disclosure of government witnesses.

Mr. Katyal said that the United States attorneys and the Criminal Division of the
Department of Justice believe strongly that the proposed amedndment will threaten the safety of
government witnesses and add to litigation costs. He added that Kumho did not require the
proposed amendment, and that the bright line fashioned by the proposed amendment would
actually undercut Kumho. 17
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Several judges responded that, based on their experience, the potential problems pointed

out by the Department of Justice were overstated. One judge, for example, said that the

Department's views must always be taken very seriously, but the danger to witnesses cited by the

Department was simply not realistic. He suggested that the proposed amendment was both

modest and reasonable and added that the Department's concern over the safety of witnesses

could be handled in appropriate cases by issuance of a protective order. Professor Capra noted

that FED. R. CRIM. P. 16 does not require the government to disclose the identity of a witness. It

only requires disclosure of statements.

Judge Scirica said that if the proposed rule were adopted, a United States attorney would

in an appropriate case petition the court ex parte to protect any witness against whom there was a

potential threat. Mr. Katyal responded that the Department had in fact discussed this suggested

course of action with the United States attorneys, but they countered that the amended rule might

not authorize that type of action. And, in any event, the district court might deny their request.

Judge Smith added that the witnesses covered by the rule were, usually, law enforcement
witnesses, rather than potentially endangered lay witnesses.

Judge $cirica asked Judges Davis and Niemeyer to comment on Mr. Holder's alternate

recommendation that the proposed amendment to Rule 701 be deferred to obtain the views of the

criminal and civil advisory committees. Judge Davis responded that the Advisory Committee on

Criminal Rules would have no problem with the proposed amendment. He noted that his

committee had consistently called for greater pretrial disclosure under FED. R. CRIM. P. 16 than

the Departtnent of Justice has been willing to provide. Judge Niemeyer commented that the
Advisory Committee on Civil Rules had not considered the proposed amendment, but that he

personally believed that it would be helpful in clarifying the distinction between lay witnesses
and expert witnesses.

Mr. Katyal suggested that the committee note be amended to specify that the rule is not

intended to require the disclosure of the identify of witnesses if the United States attorney
personally avers to the court that the safety of a witness is at stake, or there are facts that tend to
reveal that the safety of a witness may be at stake. Professor Capra responded that the additional
language would be inappropriate because Rule 702 is an evidence rule, not a disclosure or
discovery rule.

The committee approved the proposed amendment to Rule 701 by a vote of 9 to 1.

FED. R. EVID. 702

Judge Smith reported that the advisory committee had made minor changes in the rule
following publication: (1) to delete the word "reliable" from Subpart 1 of the proposed
amendment; (2) to amend the committee note in several places to add references to the Supreme
Court's decision in Kumho, which was rendered after publication; (3) to revise the note to
emphasize that the amendment does not limit the right to a jury trial or encourage additional



June 1999 Standing Committee Minutes - DRAFT Page 36

challenges to the testimony of expert witnesses; and (4) to add language to the note to clarify that
no single factor is necessarily dispositive of the reliability inquiry mandated by Rule 702.

The committee approved the proposed amendment to Rule 702 by a vote of 9 to 0.

FED. R. EVID. 703

Judge Smith reported that the advisory committee had made a few minor, stylistic
changes following publication. r

The committee approved the proposed amendment to Rule 703 by a vote of 10 to 0.

FED. R. EVID. 803 AND 902

Professor Capra pointed out that the proposed amendments to Rules 803(6) and 902(11)
and (12) were part of a single package, allowing certain records of regularly conducted activity to
be admitted without the need for calling a foundation witness. He pointed out that two new
subdivisions would be added to Rule 902 to provide procedures for the self-authentication of
foreign and domestic business records. Professor Capra said that the advisory committee had
made minor stylistic changes following publication and had added a phrase to specify that the
manner of authentication should comply with any Act of Congress or federal rule.

The committee approved the proposed amendments to Rules 803 and 902 without
objection.

REPORT OF THE ATTORNEY CONDUCT RULES SUBCOMMITTEE

Judge Scirica reported that Professor Coquillette and the subcommittee had accomplished V
a great deal since the last committee meeting. He noted that the subcommittee had held a
meeting in Washington in May 1999 that included members of other Judicial Conference
committees and a number of people interested and knowledgeable in attorney conduct matters.
He said that recent federal legislation had made govermment attorneys subject to state ethical
regulations, and that Chief Justice Veasey and Professor Hazard had been active in working with
the Department of Justice in trying to fashion an acceptable rule to govern the subject matter of
Rule 4.2 of the A.B.A. Code of Conduct, i.e., contact by government attorneys with represented
parties.

Chief Justice Veasey reported that additional progress had been made in the negotiations
on this matter among the chief justices, the Department of Justice, and the American Bar
Association. He added that two competing bills were pending in the Senate. One, sponsored by T
Senator Hatch, would preempt state bars from regulating federal prosecutors. The other,
sponsored by Senator Leahy, would single out for Judicial Conference action the issue of
government attorneys contacting represented parties. He reported that the Conference of Chief

Li
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Justices had written to Senators Hatch and Leahy informing them that work was proceeding on

trying to reach a compromise. He added that Professor Hazard had been very active and very

helpful in the negotiations.

Professor Coquillette said that the subcommittee was planning to hold one additional

C meeting, in Philadelphia in September.

He reported that there are literally hundreds of local federal court rules purporting to

F govern attorney conduct. Some of them, he said, just adopt the conduct rules of the state in

&v which the federal court sits. Other local rules adopt the A.B.A. Code, and some adopt the A.B.A.

canons. Many courts, moreover, appear to ignore their own rules in practice.

Professor Coquillette said that there appeared to be a consensus that attorney conduct

obligations should, as a general rule, be governed by the laws of the states. If there are to be any

special rules for federal attorneys, they should be limited to a very small core when clear federal

interests are at stake. He noted that Professor Cooper was working on a draft "dynamic

conformity" rule that would make state conduct rules applicable in the federal courts, but leave

open a narrow door for such matters as Rule 4.2 conduct. He said that the draft would be

circulated for comment to the subcommittee and the advisory committee reporters. He added

that there was a possibility that a proposed resolution of the matter might be brought before the

Standing Committee at the January 2000 meeting.

LOCAL RULES PROJECT

Professor Squiers explained in brief the manner in which she had conducted the original

i L local rules project. She explained that in her original study she had gathered the rules of every

court and had placed them in five categories: (1) those that were appropriate local rules; (2) those

I 7 that were so effective that they should be publicized as model rules for the other courts to

consider; (3) those that should be incorporated into the national rules; (4) those that were

duplicative of the federal rules; and (5) those that were inconsistent with federal law or the

national rules. She added that the courts were provided with the results of this work and asked to

take appropriate action. Compliance, she said, was voluntary.

Professor Squiers pointed out that the federal rules had been amended in 1995 to require

that local rules be renumbered, and most courts had redrafted their rules to meet that requirement.

In addition, she said, the Civil Justice Reform Act had led to the adoption of many new local

rules, and that some additional local rules changes had been made to take account of the
expiration of the Act.

Professor Squiers reported that she planned to follow the same general approach in the

new study of local rules, and she invited the members to provide input and guidance. She

pointed, for example, to suggestions that she had received that the judicial councils of the circuits

L
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should be involved early in the project since they have the authority to oversee and abrogate local
rules.

77,
Some of the members pointed out that some of the judicial councils appeared to be very L >

active in reviewing and acting on local rules, while other councils appeared to be largely inactive
in this area. Judge Scirica said that it might be useful for the committee eventually to suggest a
model process for the judicial councils to follow in reviewing local rules.

REPORT OF THE STYLE SUBCOMMITTEE L

Judge Parker reported that the style subcommittee's efforts had been directed to assisting
the Advisory Committee on Criminal Rules in restyling the body of criminal rules. He noted that
the style subcommittee had completed a preliminary draft of all the criminal rules, and that the
advisory committee would take action on FED. R. CRIM. P. 1-22 at its June 1999 meeting.

. I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~7

NEXT COMMITTEE MEETING L

Judge Scirica reported that the next committee meeting had been scheduled for January r
6 and 7, 2000. L

Respectfully submitted,

Peter G. McCabe,
Secretary
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r

November 30, 1999

MEMORANDUM TO STANDING RULES COMMITTEE

L SUBJECT: Legislative Report

We are monitoring nearly 30 bills that affect the Federal Rules of Practice and Procedure,

which were introduced during the first session of the 106' Congress. A chart showing the status
of the rules-related bills is attached.

On September 13, 1999, the House passed the "Multidistrict, Multiparty, Multiforum
Trial Jurisdiction Act of 1999" (H.R. 2112). The bill contains two parts. The first part addresses
the Lexecon issue and undoes the Supreme Court holding, which prohibits an MDL transferee
judge from handling a case for trial purposes. The second part invests a federal court with
jurisdiction over claims arising from a single-event accident involving injuries to at least 25

persons. A national choice-of-law provision is included. Both parts of the bill have been

separately approved in principle by the Judicial Conference. The Senate passed H.R. 2112 on
November 16, 1999, but excluded the single-event multiple-party provisions. No conference
between the Senate and House has been scheduled.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

On September 23, 1999, the House passed the "Interstate Class Action Jurisdiction Act of

1999" (H.R. 1875) by a vote of 222-207. The bill extends minimal diversity to all class actions,
with the exception of entirely intra-state class actions. Proponents of the bill argue that class
actions involving claimants from many different states or all states are more appropriately

L handled by a federal court, rather than by a state court where local prejudices may affect the
outcome. It was widely reported that the Administration would oppose and veto the bill if
submitted in the form passed by the House. In the Senate, a similar but more far-ranging bill -

l "Class Action Fairness Act of 1999" (S. 353) -had been introduced by Senator Grassley on
February 3, 1999. A hearing before the Senate Judiciary Subcommittee was held on May 4,{7 1999. The Senate has taken no further action on the bill.

After consulting with Judge Scirica, Judge Niemeyer had recommended to the Judicial
Conference's Executive Committee that the judiciary delay taking a formal position opposing

H.R. 1875 and urge Congress meanwhile to work with the judiciary on alternative approaches.
(Although the Judicial Conference has a general position opposing diversity jurisdiction, the

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Conference has determined that extending minimal diversity in certain mass tort cases might be
appropriate.) Judge Niemeyer noted that passage of H.R. 1875 in the first session was unlikely
and an outright rejection of the bill might prejudice cooperative efforts between the two branches V
in developing a legislative solution to class-action and mass-tort problems. The Committee on -J
Federal/State Jurisdiction, however, strongly opposed the bill and recommended that the
Conference promptly advise Congress of its opposition to the bill as drafted. The committee was l
convinced that opposition would not prejudice future cooperation, and it noted the availability of
the judiciary to work with Congress in exploring alternative approaches to the problem. The
Executive Committee decided to transmit to Congress its opposition to the bill and in a letter £
transmitted to Congress by the Director on behalf of the Conference, the judiciary's opposition
was based on workload and federalism concerns.

Senator Hatch introduced the "Federal Prosecutor Ethics Act" (S. 250) on January 19,
1999, and Senator Leahy introduced the "Professional Standards for Government Attorneys Act
of 1999" (S. 855) on April 21, 1999. .Under both bills, the conduct of government attorneys V
would be subject to state law and rules. But the Attorney General would be authorized under
Senator Hatch's bill to prescribe regulations that exempt government attorneys from state rl
coverage to the extent that the state law or rule is inconsistent with federal law or interferes with A
the effectuation of federal law or policy, including the investigation of violations of federal law.
Senator Leahy's bill would require the Judicial Conference to report within 1 year its
recommendations with respect to a federal rule governing communications with represented
parties.

In August and September, an effort was underway by Senators Leahy's and Hatch's staffs
to draft and attach a modified version of S, 855 (Senator Leahy's original bill) to a pending
judiciary's appropriations bill. The modified version would require the Judicial Conference to
report within 1 year its recommendations on a national rule governing communications with
represented parties by government attorneys and within 2 years its recommendations on rules
governing other aspects of government-attorn ey behavior. The modified version was not
attached to the appropriations bill and later attempts to append it to other bills were considered,
but ultimately did not prevail because of the press of time. It is expected that these attempts will
be renewed early in the next congressional session.

On February 24, 1999, Representative Gekas introduced the "Bankruptcy Reform Act of
1999" (H.R. 833). On March 16, 1999, Senator Grassley introduced the "Bankruptcy Reform tJ
Act of 1999" (S. 625). The bills are similar to legislation introduced and commented on in the
last Congress. A letter from the Director was sent to the House and Senate Judiciary
Committees on March 23, 1999, which among other things reiterated the judiciary's opposition L
to several rules-related provisions. Nonetheless, on May 5, 1999, the House passed the bill
retaining these objectionable provisions. And on November 19, 1999, the Senate agreed to vote r
on a cloture motion on January 25, 2000, limiting further debate on the bill. Both bills make
comprehensive changes to the bankruptcy system, but they differ in many important respects
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from each other. Late amendments to the Senate bill further widened the differences between the

two bills. Either bill or a compromise version would require extensive changes to the Federal

F Rules of Bankruptcy Procedure.

The House has taken no further action on H.R. 771, an untitled bill, after the House

Judiciary Subcommittee approved it on March 11, 1999. The bill undoes the 1993 amendments

to Civil Rule 30(b) and requires that all depositions be recorded by stenographic or stenomask

means. No similar bill has been introduced in the Senate. We have advised key Senate staffers of

our opposition to the bill and will follow up if the Senate directs its attention to it.

Several other rules-related bills are being monitored. Senator Kohl reintroduced the

"Sunshine in Litigation Act of 1999" (S. 957) on May 4, 1999. The bill would require a court to

make particularized findings of fact prior to issuing a protective order. Representative Andrews

introduced the "Parent-Child Privilege Act of 1999" (H.R. 522) on February 3, 1999, which

would create a new Evidence Rule 502. Senator Grassley introduced an untitled bill (S. 721) that

authorizes individual judges to permit the televising of court proceedings, and a similar bill was

introduced on March 25, 1999, in the House by Representative Chabot (.R. 1281). A cameras-

L in-the-court provision was attached to the judiciary's courts improvement bill (H.R. 1752), which

was reported favorably on September 9, 1999, by the House Judiciary Committee for

consideration by the full House. On October 6, 1999, Senator Durbin introduced "The Right to

L Use Technology in the Hunt for Truth Act" (S. 1700), which would add a new Criminal Rule

33.1. Under the new rule, a court can order post-conviction forensic DNA testing if the

F technology was not available when the defendant was convicted. No hearing on any of these

bills has been held.

FL

John K. Rabiej
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LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE

106th Congress
SENATE BILLS

S. 32 No title
SL * Introduced by: Thurmond

*Date Introduced: 1/19/99
5 * Status: Referred to the Committee on Judiciary

L. * Provisions affecting rules
Criminal Rule 31(a) is amended by striking "unanimous" and inserting "by
five-sixths of the jury."

L.
S. 96 Y2KAct (See H.R. 775) Pub. L. No 106-37.

r * Introduced by: McCain
L * Date Introduced: January 19, 1999

Status: Referred to Committee on Commerce; Hearings held on February 9, 1999;
m Committee reported bill favorably on March 3, 1999; Letter from Director opposing class

action and special pleading requirements sent on March 24, 1999; Cloture vote not
obtained 5/18/99; Text inserted in H. R. 775 as passed Senate (CR S6998) on 6/15/99

0 * Provisions affecting rules: federalizing Y2K class actions and heightened pleading
requirements

S. 248 Judicial Improvement Act of 1999
* Introduced by: Hatch (5 co-sponsors)
* . Date Introduced: 1/19/99

L * Status: Referred to the Committee on Judiciary; 3/24/99 Referred to Subcommittee on
Oversight and Courts

0 * Provisions affecting rules
L Sec. 4. Would amend Section 1292(b) of title 28, and allow for interlocutory

appeals of court orders relating to class actions;
0 * Sec. 5. Creates original federal jurisdiction based upon mihimal diversity in

certain single accident cases; and
* Sec. 10. Clarifies sunset of civil justice expense and delay reduction plans.

L S. 250 Federal Prosecutor Ethics Act
* Introduced by: Hatch (3 co-sponsors)

I * Date Introduced: 1/19/99
h- * Status: Referred to the Committee on Judiciary
Ad * Provisions affecting rulesr * Sec. 2 authorizes Attorney General to establish special ethical standards

governing federal prosecutors in certain situations. Those standards would
override state standards.
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S. 353 Class Action Fairness Act of 1999
* Introduced by: Grassley (3 co-sponsors)
* Date Introduced: February 3, 1999 p
* Status: Referred to the Committee on Judiciary 5/4/99 Subcommittee on Oversight and Fl

Courts; hearings held on May 4, 1999
* Provisions affecting rules:

Sec. 2. Provides for notification of the Attorney General & state attorney
generals;

* Sec. 2. Limits on attorney fees F
* Sec. 3. Minimal diversity requirements; L
* Sec. 4. Allows for removal of class actions to federal court; and
* Sec. 5. Removes judicial discretion from Civil Rule ll(c) in all cases.

S.461 Year 2000 Fairness and Responsibility Act (See S. 96 and H.R. 775 ) (Pub. L. No. 106-37)
Introduced by: Hatch (2 co-sponsors)
Date Introduced: February 24, 1999 -

* Status: Referred to Committee on the Judiciary; hearings held on March 3, 1999; Letter
from Director opposing class action and special pleading requirements sent on March 24,
1999; Judiciary Committee reported favorably on March 25, 1999
* Sec. 103 establishes special ("fraud-like") pleading requirements
* Sec. 404 established minimal diversity for Y2K class actions

S. 625 Bankruptcy Reform Act of 1999
* Introduced by: Grassley (5 co-sponsors)
* Date Introduced: March 16, 1999
* Status: Referred to the Committee on Judiciary; Letter sent by Director to Hatch 3/23/99;

Ordered to be reported with amendments favorably Apr 27, 1999; Committee on L
Judiciary reported to Senate with amendments. (Report No. 106-49 May 11, 1999.)
Placed on Senate Legislative Calendar; 11/19/99 Unanimous consent agreement in Senate
to vote on cloture motion on Jan. 25 (CR S15061)

* Provisions affecting rules:
* Section 702 requires clerks of court to maintain a register of all governmental

units to ensure that the appropriate government office receives adequate notice of
bankruptcy filings.

* Sections 102, 319, and 425 would authorize or mandate the initiation of the V
rulemaking process with respect to separate proposals for rule changes.

77
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S. 721 No title (See HIR. 1281)
* Introduced by: Grassley (6 co-sponsors)
7 * Date Introduced: March 25, 1999
L . Status:
* Provisions affecting rules:

Section 1 states that the presiding judge of any appellate court or district court
L may, in his or her discretion, permit the photographing, electronic recording,

broadcasting, or televising to the public of court proceedings over which that
judge presides; safeguards are provided to obscure the identity of nonparty

Z. witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

* Section 3 provides a 3-year sunset of section 1.

S. 755 No titleL * Introduced by: Hatch (14 co-sponsors)
Date Introduced: March 25, 1999

r * > Status: April 12 read the second time, placed on the calendar
t * Provisions affecting rules: Delays effective date of the "McDade" provision on Rule 4.2

contacts with represented parties

, S. 758 Fairness in Asbestos Compensation Act of 1999
* Introduced by: Ashcroft (13 co-sponsors)
at * Date Introduced: March 25, 1999
L . Status: Referred to the Committee on Judiciary; 10/5/99 hearing held by sub.

Administration Oversight and the Courts.
C * Provisions affecting rules:
L* Section 208 gives exclusive jurisdiction, regardless of the amount in controversy

or citizenship of parties, to federal courts;
r * Section 301 requires the board of the Asbestos Resolution Corporation to

L establish procedures for ADR;
* Section 307(j) creates an penalty for an inadequate offer; and
7 * Section 402 bars class actions in asbestos cases without the consent of each

L. defendant, and governs removal.

S. 855 Professional Standards for Government Attorneys Act of 1999
L * Introduced by: Leahy (7 co-sponsors)
* Date Introduced: April 21, 1999
5 * Status: Referred to the Committee on Judiciary.
L . Provisions affecting rules:

r * Requires the Judicial Conference to submit to the Chief Justice a report that
includes recommendations with respect to amending the Federal Rules of Civil
and Criminal Procedure to provide for such a uniform national rules governing
conduct of government attorneys. Directs the Judicial Conference, in developing

Page 3
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recommendations, to consider: (1) the needs and circumstances of multi-forum
and multi-jurisdictional litigation; (2) the special needs and interests of the United

States in investigating and prosecuting violations of Federal criminal and civil

law; and (3) practices that are approved under Federal'statutory or case law or that

are otherwise consistent with traditional Federal law enforcement techniques.

S. 899 21st Century Justice Act of 1999 7
Introduced by: Hatch (7 co-sponsors)

* Date Introduced: April 28, 1999
* Status: Referred to the Committee on Judiciary. May 18, 1999 partially incorporated into

S. 254
e Provisions affecting rules:

* Sections 5103-08 provide victims of crime with allocution rights; Criminal Rule 7

11 is amended - J

* Section 5224 amends Evidence Rule 404 to permit consideration of evidence
showing disposition of defendant

* Section 6515 amends Criminal Rule 43(c) to permit videoconferencing of several

types of proceedings n criminal cases, including sentencing
* Section 6703 amends Criminal Rule 46 governing criterion for forfeiture of a

bail bond
* Section 7101 amends Criminal Rule 24 to equalize the number of peremptory

challenges
* Section 7102 amends Criminal Rule 23 to permit ajury of 6 in a criminal case

* Section 7105 amends the Rules Enabling Act and would restructure the C

composition of the rules committees to include more prosecution-oriented
members

* Section 7321 sets up ethical standards governing attorney conduct C

* Section 7477 permits disclosure of grand jury information to government
attorneys not involved in the original prosecution

S. 934 Crime Victims Assistance Act
* Introduced by: Leahy (5 co-sponsors)
* Date Introduced: April 30, 1999 A

* Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

* Section 121 would amend Criminal Rule 11 to require the Government to make a

reasonable effort to notify the victim of a crime of violence of the time and date of

any hearing on entering a plea of guilty or nolo contendere, and the victim's right 7
to attend that hearing. If the victim attends the proceeding, the court shall afford

the victim an opportunity to be heard on the plea.
* Section 122 would amend Criminal Rule 32 detailing the contents of the Victim 7

Impact Statement; give the victim an opportunity to submit a written or oral

statement, or an audio or videotaped statement; require the Government to make a

reasonable effort to notify the victim of a crime of violence of the time and date of Cl

any sentencing hearing and the victim's right to attend that hearing. If the victim Li
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7 attends the proceeding, the court shall afford the victim an opportunity to be
L heard.

Section 123 would amend Criminal Rule 32.1 require the Government to make a
reasonable effort to notify the victim of a crime of violence of the time and date of

L. any hearing to revoke or modify sentence and the victim's right to attend that
hearing. If the victim attends the proceeding, the court shall afford the victim an
opportunity to be heard.

S * Section 131 would amend Evidence Rule 615 to allow the victim of a crime of
violence to be present unless the court finds the testimony of that person will be
material affected by hearing the testimony of other witnesses or there are too
many victims. [Note: It appears the amendments are based on the old version of
Evidence Rule 615 (i.e do not account for the 2/98 amendment)]

S. 957 Sunshine in Litigation Act of 1999
* Introduced by: Kohl (No co-sponsors)
* Date Introduced: May 4, 1999
* Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

* section 1 would amend chapter 111 of title 28, U.S.C. to require a court to make
particularized findings of fact prior to entering a protective order; the proponent of
the protective order has the burden of proof; stipulated protective orders would be

L unenforceable

S. 1360 Secret Service Protection Privilege Act of 1999
L * Introduced by: Leahy (0 co-sponsors)
* Date Introduced: July 13, 1999: * Status: Referred to the Committee on Judiciary.

Provisions affecting rules:
* Section 3 amends title 18 to establish a secret service privilege (EV501)
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S. 143 7 Thomas Jefferson Researcher's Privilege Act of 1999 7
* Introduced by: Moynihan (0 co-sponsors) ,
* Date Introduced: July 26, 1999
* Status: Referred to the Committee on Judiciary. 7

* Provisions affecting rules: -
* Section 3 would amend CV45 to allow-a court to quash a subpoena requiring

disclosure of information relating to study or research of academic, commercial, C

scientific, or, technical issues,,,
* Section 4 adds EV502 which would create a privilege for information relating to

study or research of academic, commercial, scientific, or technical issues F
S. 1700 "Huntfor the Truth'Act"
* Introduced by: Durbin (0 co-sponsors) F
* Date Introduced: October 6, 1999
* Status: Referred to the Committee on Judiciary.
* Provisions affecting rules:

* Section 2 would add new criminal Rule 33.1 allowing a judge upon motion of the
defendant to order post-conviction forensic DNA testing if the technology for that
type of testing was not available when the defendant was convicted. L

HOUSE BILLS

H.R. 461 Prisoners Frivolous Lawsuit Prevention Act of 1999
* Introduced by: Gallegly (27 co-sponsors) I
* Date Introduced: February 2, 1999
* Status: Referred to the Committee on Judiciary; 2/25/ 99 Referred to the Subcommittee

on Courts and Intellectual Property. 7
* Provisions affecting rules:

* Sec. 2- would amend Civil Rule 11 creating special sanction rules for prisoner
litigation. 7

H.R. 522 Parent-Child Privilege Act of 1999
Introduced by: Andrews (No co-sponsors) e

* Date Introduced: February 3, 1999
* Status: Referred to the Committee on Judiciary; 2/25/99 Referred to the Subcommittee on

Courts and Intellectual Property. ,
* Provisions affecting rules:

* Sec. .2 would create new Evidence Rule 502 providing for a parent/child C

privilege. L
H.R. 771 No title
* Introduced by: Coble (15 co-sponsors) L

* Date Introduced: February 23, 1999
* Status: Referred to the Committee on Judiciary; 3/11/99 Forwarded by Subcommittee to

Full Committee; Letter from Judge Niemeyer to Hyde 3/22/99
e Provisions affecting rules: _
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Amends Civil Rule 30 to require that depositions be recorded by stenographic orL Itstenomask means unless the court upon motion orders, or the parties stipulate in
writing, to the contrary.

L H.R. 775 Year 2000 Readiness and Responsibility Act, Small Business Year 20oo Readiness
Act (See S. 96 and S. 461) Public Law: 106-37 (07/20/99)

Introduced by: Honorable W. Eugene Davis (62 co-sponsors)
L Date Introduced: February 23, 1999; ordered report 5/4/99

* Status: Referred to the Committee on Judiciary; Letter from Director opposing class
action and special pleading requirements sent on March 24, 1999; hearing 4/13; Passed

L by House of Representatives on May 12, 1999; Signed by President on 7/20/99
* Provisions affecting rules:

8 * Section 103 establishes special ("fraud-like") pleading requirements
L * Section 404 establishes federal jurisdiction of Y2K class actions over $1 million

7 H.R. 833 Bankruptcy Reform Act of 1999
* Introduced by: Gekas (105 co-sponsors)
¢ * Date Introduced: February 24, 1999

L * Status: Referred to the Committee on Judiciary; Forwarded by Subcommittee to Full
Committee in the Nature of a Substitute by the Yeas and Nays: 5 - 3; letter sent by
Director to Hyde on 3/23/99; Passed(313 - 108) 05/05/99; Read twice in the SenateKi 5/12/99;

* Provisions affecting rules:
7 * Section 802 requires clerks of court to maintain a register of all governmental

units to ensure that the appropriate government office receives adequate notice of
bankruptcy filings.

t * Sections 102, 403, 607, and 816(e) would authorize or mandate the initiation of
the rulemaking process with respect to separate proposals for rule changes.

HR. 967 Multiparty, Multiforum Jurisdiction Act of 1999 (See H.R. 2112)
* Introduced by: Sensenbrenner (1 co-sponsor)
. Date Introduced: March 3,1999
0* Status: Referred to the Committee on Judiciary; Mar 16, 1999: Referred to the

Subcommittee on Courts and Intellectual Property.
* Provisions affecting rules:

L * Minimal diversity for class actions arising from single-event mass tort

H.R. 1281 No title (See S. 721)
L * Introduced by: Grassley (43 co-sponsors)
* Date Introduced: March 25, 1999
7 * Status: 3/25/98 Referred to the House Committee on the Judiciary; referred to the

Subcommittee on Courts and Intellectual Property 4/7/99;
* Provisions affecting rules:

* Section 1 states the presiding judge of any appellate court or district court may, in
L his or her discretion, permit the photographing, electronic recording,
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broadcasting, or televising to the public of court proceedings over which that
judge presides; safe guards are provided to obscure the identity of nonparty L

witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines
Section 3 provides a 3-year sunset of section 1.

H.R. 1658 Civil Asset Forfeiture Reform Act
* Introduced by: Hyde (59 co-sponsors)
* Date Introduced: May 4, 1999
* Status: 5/4/99 Referred to the House Committee on the Judiciary; Measure passed House

on June 24, 1999, received in the Senate June 28, 1999

H.R. 1752 Federal Courts Improvement Act of 1999 f
* Introduced by: Coble (1 co-sponsors)
* Date Introduced: May, 11, 1999
* Status:09/09/99 Reported to House from the Committee on the Judiciary with amendment L
* Provisions affecting rules

* Sec. 208 Provides for the sunset of provisions requiring a civil justice expense and

delay reduction plan. l-
* Sec. 210 would allow the presiding judge of any appellate court or district court

may, in his or her discretion, permit the photographing, electronic recording,
broadcasting, or televising to the public of court proceedings over which that
judge presides; safe guards are provided to obscure the identity of nonparty
witnesses; the Judicial Conference is authorized to promulgate advisory
guidelines

H.R. 1852 Multidistrict Trial Jurisdiction Act of 1999 (See H.R. 2112)
* Introduced by: Sensenbrenner (2 co-sponsors)
* Date Introduced: May 18, 1999
* Status: 5/19/99 Referred to the Subcommittee on Courts and Intellectual Property.

5/20/99 Subcommittee Consideration and Mark-up Session Held; 5/20/99 Forwarded by

Subcommittee to Full Committee by Voice Vote; .
* Addresses Lexecon issue..~~~~~~~~~~~~~~

H.R. 1875 Interstate Class Action Jurisdiction Act of 1999
Introduced by: Goodlatte (37 co-sponsor)

* Date Introduced: May 19, 1999
Status: Referred to the Committee on Judiciary; Hearings Held on July 21, 1999, Mark-up

held July 27, 1999 and August 3, 1999; Ordered to be Reported (Amended) by the Yeas

and Nays: 15 - 12.; letter from Executive Committee generally stating Judiciary's
opposition more detailed letter to follow; 09/23/99 Measure passed House, amended,
(222-207). 11/19/99 Referred to Senate Committee on the Judiciary E

* Provisions affecting rules: None directly; general class action considerations; extends
minimal diversity to all class actions d
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H.R. 2112 Multidistrict; Multiparty, Multiforum Trial Jurisdiction Act of 1999 (See H.R. 1852)
* Introduced by: Sensenbrenner (2 co-sponsors)
* Date Introduced: June 9, 1999
* Status: 9/13/99 Measure passed House; 9/14/99 referred to the Senate Committee on

Judiciary; 10/27/99 Measure passed and modified by Senate to exclude "single-event"
mass tort choice of law provisions; 11/16/99 Conference scheduled in House

* Provisions affecting rules
V. * Addresses Lexecon issue and choice of law issues for single-event mass torts.

JOINT RESOLUTIONS

S. J. RES. 3; A joint resolution proposing an amendment to the Constitution of the United
States to protect the rights of crime victims.
* Introduced by: Kyl (33 Co-sponsors) Date Introduced: 1/19/99
* Status: Referred to the Committee on Judiciary; 3/23/99 Referred to Subcommittee on

Constitution, Federalism, Property; 3/24/99 Committee on Judiciary, Hearings held;
9/30/99 passed House; 10/4/99 placed on Senate Legislative Calendar.

* Provisions affecting rules
L * Calls for a Constitutional amendment enumerating victim's rights.
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Administrative Actions Report 3

chart showing the status of all rules changes has been updated. It will be distributed at the
meeting.

The office continues to research our historical records for information regarding any past
relevant committee action on every new proposed amendment submitted to an advisory
committee. The microfiche collection of rules-related documents was searched for prior
committee action on each rule under consideration by the advisory committees at their respective
fall meetings. Pertinent documents were forwarded to the appropriate reporter for consideration.

Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference Committees
on Rules of Practice and Procedure all rules-related records must "be maintained at the
Administrative Office of the United States Courts for a minimum of two years and ...
[t'hereafter the records may be transferred to a government record center ......"

LI All rules-related documents from 1935 through 1992 have been entered on microfiche and
indexed. The documents for 1993 have been catalogued and boxed to be shipped to the national
record center. The process for documents from 1994 will be completed shortly after the January

V 2000 meeting. The microfiche collection continues to prove useful to us and the public in
researching prior committee positions.

K o Manual Tracking

Our manual system of tracking comments continues to work well. For the last public
comment period, the office received, acknowledged, forwarded and followed-up on approximately
500 comments and many suggestions. Each comment was numbered consecutively, which
enabled committee members to determine instantly whether they had received all of them. We
will continue to distribute the comments electronically using Adobe PDF. We found that process
allowed us to distribute the comments much faster and more cheaply.

State Bar Points-of-Contact

r In August 1994, the president of each state bar association was requested to designate a
point-of-contact for the rules committee to solicit and coordinate that state bar's comments on the
proposed amendments. The Standing Committee outreach to the organized bar has resulted in 43
state bars designating a point-of-contact.

The points-of-contact list was again updated this year in time to include the new names in
The Requestfor Comment pamphlet on proposed amendments published in August 1999. Several
state bars updated their designated point-of-contact. The process will be repeated every year to
ensure that we have an accurate and up-to-date list. Hopefully, the points-of-contact will continue
to facilitate submission of comments from these organizations.
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Mailing List

The Administrative Office has purchased another automated mailing list system. It will
replace several existing systems and will be fully operational early in the new year. It should
substantially reduce the time involved in maintaining and expanding the mailing list. A contractor
will be hired to maintain all mailing lists for the Administrative Office. We plan to add attorneys
and law professors at a 2:1 ratio to a temporary list every six months until the list contains 2,500
names.

Miscellaneous

In September 1999, with the exception of Civil Rules 26(b)(2) & 34 cost-bearing
provisions, the Judicial Conference approved the proposed amendments to the Federal Rules of
Evidence and Bankruptcy and Civil Procedure recommended by the Standing Committee at its
June 1999 meeting. The formatting and proofreading of the proposed rule amendments were
extensive. The Supreme Court recently changed their word processing program, which has
required us to convert all our submissions from WordPerfect to Microsoft Word. The conversion
process is tedious and time-consuming. In December, the proposals were forwarded to the
Supreme Court.

On August 15, 1999, the Preliminary Draft of the Proposed Amendments to the Federal
Rules of Bankruptcy and Civil Procedure was published for comment. A brochure summarizing
the proposed amendments was also prepared and published.

In November 1999, the courts were advised that the amendments to the Federal Rules of
Bankruptcy, Civil, and Criminal Procedure approved by the Supreme Court on April 26, 1999,
would take effect on December 1, 1999.

In December 1999, the pamphlets printed by the Government Printing Office for the House 0
Judiciary Committee containing the recently effective amendments to the Federal Rules of
Appellate, Civil, and Criminal Procedure and the Rules of Evidence were distributed to the court
family. Links to those documents will be included on our website. The House Judiciary
Committee does not print any pamphlets for the bankruptcy rules, and our effort to convince
Congressman Henry Hyde, chair of the House Judiciary Committee, of the need for such a
pamphlet has so far been unsuccessful.

John K. Rabiej L

Attachments
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES

[ Proposal Source, Date, Status
and Doc#

[Financial disclosure statement] Request by 11/98 - Cmte considered
committee on Codes 3/99-Agenda Subcomte rec. Hold until more
of Conduct 9/23/98 information available (2)

4/99 ' Cmte considered; FJC study initiated
rVENDING FURTHER ACTION

[Copyright Rules of Practice]- Inquiry from West 4/95 -To be reviewed with additional information at
Update Publishing upcoming meetingsr 11/95 - Considered by cmte

,10/96- Considered by cmte
10/97- Deferred until sprng '98 meeting
3/98 - Deferred until fall '98 meeting
11/98 -Request for publication
1/99 - Stg. Cmte. approves publication for fall
PENDING FURTHER ACTION

[Admiralty Rule B, C, and El - Agenda book for the ,4/95 - Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95 - Draft presented to cmte
attachment in support of an in personam 4/96 - Considered by cmte'
action 10/96 - Considered by cmte, assigned to subc

. 4 5/97- Considered by cmte
10/97 - Request for publication and accelerated review

by ST Cmte
1/98- Stg. Com. approves publication at regularly

scheduled time
8/98 - Published for comment
4/99 - Cmte approves amendments with revisions

PENDING FURTHER ACTION

[Admiralty Rule-New]- Authorize Mag. Judge Roberts 12/24/96- Referred to Admiralty and Agenda Subc
immediate posting of preemptive bond to 9/30/96 (96-CV-D) 3/99 - Agenda Subc rec. Hold until more information
prevent vessel seizure #1450 1 available (2)

PENDING FURTHER ACTION

[Inconsistent Statute] -46 U.S.C. § Michael Cohen 2/97 -Referred to reporter and chair
7a86 inconsistent with admiralty 1/14/97 (97-CV-A) Supreme Court decision moots issue

#2182 COMPLETED

[Non-applicable Statutel- 46 U.S.C. § Michael Marks 10/97 - Referred to reporter, chair, and Agenda Subc
767 Death on the High Seas Act not Cohen 9/17/97 3/99 - Agenda, Subcomte rec. Remove from agenda (5)
applicable to any navigable waters in the (97-CV-O) PENDING FURTHER ACTION
Panama Canal Zone
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Proposal Source, Date, 1 Status J
and Doc #

[Admiralty Rule C(4) - Amend to Gregory B. Walters, 1/98-Referred to reporter, chair, and Agenda Subc 'ttJ
satisfy constitutional concerns regarding Cir. Exec., for Jud. 3/99 - Agenda Subc rec. Hold until more information
default in actions in rem Council of Ninth Cir. available (2)

12/4/97 (97-CV-V) PENDING FURTHER ACTION

[CV4(c)(1)] -Accelerating, 120-day JosepW. 4/94 Deferred as premature
service provision Skupniewitz ' DEFERRED INDEFINITELY F
[CV4(d)] - To clarify the rule John J.' McCaIhy 12197 - Referred to reporter, chair, and Agenda Subc

.1/21,/971 (97 C-R) 3/9,9 ,7Agenda Subcomte rec. Accumulate for periodic
revision (1)
PENDING FURTHER ACTION

[CV4(d)(2)] -Waive service of process Charles K. Babb 10/94 -Considered and denied
for actions against the United States 4/22/94 4/95 - Reconsidered but no change in disposition l

COMPLETED |

[CV4(e) & (f)] - Foreign defendant OwenT. Silvions 10/94 - Rules deemed as otherwise provided for and
may be served pursuant to the laws 'of the 6/10/94 unnecessary
state in which the district court sits 4/95 - Reconsidered and denied

COMPLETED

[CV4()] - Service on government in DOJ 10/96 (96-CV- 10/96- Referred to Reporter, Chair, and Agenda Subc
Bivens suits B; #1559) 5/97 - Discussed in reporter's memo.

3/98- Cmte approved draft
6/98 - Stg Cmte approves
8/98 -Published for comment w
4/99 -Cmte approves amendments with revisions a1 ;¢

PENDIN( FURTHER ACTION

[CV4(m)] -Extension of time to serve Judge Edward 4/95 - Considered by cmte
pleading after initial 120 days expires -Becker DEFERREDINDEFINITELY l
[CV4I- Inconsistent service of process Mark Kasanin 10/93 - Considered by cinte
provision in admiralty statute 4/94 - Considered by cmte

10/94 - Recommend statutory change
6/96 - Coast Guard Authorization Act of 1996 repeals

the noncdnforming statutory provision
1,_ l COMPLETED F

[CV41 - To provide sanction against the Judge Joan 10/97 -Referred to Reporter, Chair, and Agenda Subc ,
4illful evasion of service Humphrey LefkoN 3/99 - Agenda Subc rec. Accumulate for periodic r

8/1;/97 (97-CV-K) revision (l)
PENDING FURTHER ACTION

Page 2

Advisory Committee on Civil Riles
December 9, 1999
Doc No 1181



Proposal Source, Date, C Status
and Doe #

[CV5- Electronic filing10/93 Considered by cmte
9/94 -Published for comment
10/94 - Considered
4/95 - Cmte approves amendments with revisions
6/95 - Approved by ST Cmte
/95 - Approved by Jud Conf
4/96-Approved by Sup Ct
12/96- Effective
COMPLETED

[CV5] - Service by electronic means or Michael Kunz, clerk 4/95 - Declined to act
by commercial carrier; fax noticing E.D. Pa. and John 10/96 -Reconsidered, submitted to Technology
produces substantial cost savings while Frank 7/29/96; Subcommittee
increasing efficiency and productivity 9/10/97 (97-CV-N) 5/97 - Discussed in reporter's memo.

9/97 - Information sent to reporter, chair, and Agenda
Subc

11/98 - Referred to Tech. Subcommittee
3/99 - Agenda Subc rec. Refer to other comte (3)
4/99 - Cmte requests publication
6/99 - Stg. Comte approves publication
PENDING FURTHER ACTION

ICV5(b)I - Facsimile service of notice William S. Browne~ll, 11/97- Referred to reporter, chair, and Agenda Subc
to counsel District Clerks 3/98 - Referred to Technology Subcommittee

Advisory Group 3/99 - Agenda Subc rec. Refer to other comte (3)
10/20/97 (97-CV-Q) PENDING FURTHER ACTION

[CV5(d)] - Whether local rules against Gregory B. Walters, 1/98 - Referred to reporter, chair, and Agenda Subc
filing of discovery documents should be Cir. Exec., for 3/98 - Cmte. approved draft
abrogated or amended to conform to District Local Rules 6/98 - Stg Crute approves with revision
actual practice Review Cmte of Jud. 8/98 - Published for comment

Council of Ninth Cir. 4/99 - Cmte approves amendments
12/4/97 (97-CV-V) 6/99 - Stg. Comtc approves

PENDING FURTHER ACTION

[CV61 - Modifying mailbox rule J. Michael Schaefer, 3/99 -Referred to reporter, chair, and Agenda Subc
Esq. 12/28/98 3/99-Agenda Subc rec. Remove from agenda (5)
(99-CV-A) PENDING FURTHER ACTION

[CV6(b)] -Enlargement of Time; Prof. Edward 10/97- Referred to cmte
deletion of reference to abrogated rule Cooper 10/27/97; 3/98 - Cmte approved draft with recommendation to
(tephnical amendment) Rukesh A. Korde forward directly to the Jud Conf w/o publication

4/22/99 (99-CV-C) 6/98 -Stg Cmte approves
9/98 -Jud. (Conf.il Approves and transmits to Sup. Ct.
4/99 - Supreme Court aproves
COMPLETED
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Proposal j Source, Date, Status
and Doc #..|i

[CV6(e)I - Time to act after service ST Cmte 6/94 10/94 -Cmte declined to act
COMPLETED

1CV8, CV12] - Amendment of the Elliott B. Spector, 10/93 - Delayed for further consideration ,
general pleading requirements Esq. 7/22/94 10/94- Delayed for further consideration

4/95 - Declined to act
DEFERRED INDEFINITELY

[CV9(b)] - General Particularized Elliott'B. Spector 5/93-Considered by cmte
pleading 10/93 - Considered by cmte

10/94- Considered by cmte
4/95 - Declined to act .
DEFERRED INDEFINITELY

LCV9(h)] - Ambiguity regarding terms Mark Kasanin 4/94 10/94-Considered by cmte 0
affecting admiralty and maritime claims 4/95 - Approved draft

7/95 - Approved for publication :4

9/95 - Published
4/96 - Forwarded to the ST Cmte for submission to Jud

Conf
6/96-Approved by ST Cmte | fl
9/96- Approved by Jud Conf 'K
4/97 -Approved by Supreme Court
12/97 - Effective
COMPLETED

VI[C11] -Mandatory sanction for H.R. 1492 5/97 - Considered by cmte
ffl,@olous filing by a prisoner introduced by Cong 3/99 - Agenda Subc rec. Remove from agenda (5)

Gallegly 4/97 b PENDING FURTHER ACTION

[C ill - Sanction for improper Carl Shipley 4/97; 5/97 - Referred td reporter, chair, and Agenda Subc
| advertising (97-CV-G) 3/99 - Agenda Subc rec. Remove from agenda (5)
ertising (97-C V-G) PENDING FURTHER ACTION

| [CIll- Should not be used as a Nicholas Kadar, 4/98- Referred td reporter, chair, and Agenda Subc
diovery device or to test the legal M.D. 3/98 3/99-Agenda Subc rec. Await preliminary review by
di ficiency or efficiency of allegations in (98-CV-B) , 3 reporter (6) rc A pln r
plJadings 8/99 - Reporter recommends removal from the agenda V

PENDING FURTHER ACTION

| [Cj 1]-Dispositive motions to be Steven D. Jacobs, 10/94-Delayed for further consideration

filu and ruled upon prior to Esq. 8/23/94 5/97- Reporter recommends rejection
co of the trial I11/98 - rejected by cmte

COMPLETED _____ _ ___r
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Proposal 1 Source, Date, Status
_ _ _ _ _ _ _ _ _ and Doc#

[CV121 - To conform to Prison John J. McCarthy -12./97 -Referred to reporter, chair, and Agenda Subc
Litigation Act of 1996 11/21/97 (97-CV-R) 3/99 - Agenda Subc rec. Ready for full committee

consideration (4)

PENDING FURTHER ACTION

[CV12(a)(3)1 -Conforming amendment 3/98 - Cmte approved draft
to Rule 4(i) 6/98 - Stg Cmte approves

8/98 - Published for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves

PENDING FURTHER ACTION

[CV12(b) -Expansion of conversion Daniel Joseph 5/97 5/97 -Referred to reporter, chair, and Agenda Subc
of motion to dismiss to summary (97-CV-H) #2941 3/99 - Agenda Subc rec. Remove from agenda (5)

judgment PENDING FURTHER ACTION

[CV14(a) & (c)J - Conforming 6/98 - Stg Comt approves
amendment to admiralty changes 8/98 - Published for comment

4/99 - Cmte approves amendments
6/99 - Stg Comte approves
PENDING FURTHER ACTION

[CV15(a)] - Amendment may not add Judge John Martin 4/95 - Delayed for further consideration
new parties or raise events occurring 10/20/94 & Judge 11/95- Considered by cmte and deferred
after responsive pleading Judith Guthrie DEFERRED INDEFINITELY

10/27/94

[Cy 15(c)(3)(B)l -Clarifying extent of Charles E. Frayer, 9/98 Referred to chair, reporter, and Agenda Subc
knowledge required in identifying a party Law student 9/27/98 3/99-Agenda Subc rec. accumulate for periodic

(98-CV-E) revision (1)

, PENDING FURTHER ACTION

L.
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Proposal j Source, Date, Status ]
and Doc#

[CV231 - Amend class action rule to Jud Conf on Ad Hoc 5/93 -Considered by cmte
accommodate demands of mass tort Communication for -6/93 - Submitted for approval for publication;
litigation and other problems Asbestos Litigation withdrawn 10/93, 4/94, 10/94, 2/95,,4/95, 11/95; r

3/91; William , studied at meetings.
Leighton ltr 7/29/94; 4/96 - Forwarded to ST Cmte for submission to Jud
H.R. 660 intr6duced Conf
by Canady onCV 23 6/96 - Approved for publication by ST Cmte
(f t1 Iv , :' d.1h, 8/96 - Published for comment

10/96- Discussed by cmte
,P' 'a' ty! N - ' 5/97 - Approved and forwarded changes to (c)(1), and

(f); rejected (b)(3)(A) and (B); and deferred other l '

proposals until next meeting
4/97 - Stotler letter to Congressman Canady
6/97 - Changes to 23(f) were approved by ST Cmte; l

changes to 23(c)(1) were recommitted to advisory
cmte l-7

1 > 10/97- Considered by cmte mas
3/98-Considered by cmte deferred pending mass torts
working group deliberations
3/99 -Agenda Subc rec. Refer to other comte (3)
PENDING FURTHER ACTION

I(yV231 - Standards and guidelines for 1 Patricia Sturdevant, 12/97 - Referred to reporter, chair, and Agenda Subc l I />

litigating and settling consumer class for National 3/99 - Agenda Subc rec. Refer to other comte (3)
actions Associati PENDING FURTHER ACTION

Consumer Advocates
12/10/97 -CV-±)
Bever ly 3p Mor e I .g. nla

1CT23(e)] -Amend to include specific Beverly)C. Moore,: 12/97- Referred to reporter, chair, and Agenda Subc
factors court should consider when Jr., for Class Action 3/99 - Agenda Subc rec. Refer to other comte (3) l1

approving settlement for monetary Reports, Inc. PENDING FURTHER ACTION
damages under 23(b)(3) 11/25/97 (97-CV-S) lX__ _

[CV23(e)] - Require all "side- Brian Wolfinan, for 12/99 Referred to reporter, chair, and Agenda Subc

settlements", including attorney's fee Public Citizen PENDING FURTHER ACTION l
components, to be disclosed and Litigation Group
approved by the district court 11/23/99 (99-CV-H) l__

[CV23(f)] - interlocutory appeal part of class action 4/98 - Sup Ct approves
project 12/98 - Effective

COMPLETED

[CV26] - Interviewing former John Goetz 4/94 - Declined to act
employees of a party DEFERRED INDEFINITELY §
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Proposal Source, Date, 'Status
e ~~~~~~~~~~and Doc#l

1CV261 -Initial disclosure and scope of Thomas F. Harkins, 4/95 -Delayed for further consideration
discovery Jr., Esq. 11/30/94 11/95 - Considered by cmte .

and American 4/96 - Proposal submitted by American College of Trial
College of Trial Lawyers
Lawyers; Allan 10/96 - Considered by cmte; subc appointed
Parmelee (97-CV-C) 1/97 - Subc held mini-conference in San FranciscoL #2768; Joanne 4/97 - Doc. #2768 and 2769 referred to Discovery Subc

LI Faulkner 3/97 (97- 9/97 - Discovery Reform Symposium held at Boston
CV-D) #2769 College Law School

10/97 - Alternatives considered by cmte
3/98 - Cmte approved draft
6/98 - Stg Cmte approves
8/98 - PTblished for comment
4/99 - Cmte approves amendments with revisions
6/99 - Stg Comte approves

, ^, . ~~~~~~~PENDING FYRTHER ACTION|

[CV26(c)- Factors to be considered Report of the Federal 5/93PCEnDiN F T ACTION
regarding a motion to modify or dissolve Courts Study 10/93 - Published for comment
aprotective order Committee, 4/94 - Considered by cmte

Professors Marcus 10/94 - Considered by cmte
and Miller, and 1/95- Submitted to Jud Conf
Senator Herb Kohl 3/95- Remanded for further consideration by Jud Conf
8/11/94; Judge John 4/95 - Considered by cmte
Feikens (96-CV-F); 9/95 - Republished for public comment
5. 225 reintroduced 4/96 - Tabled, pending consideration of discoveryrtt by Sen Kohl amendments proposed by the American College

{. I. of Trial Lawyers
1/97-S. 225 reintroduced by Sen Kohl
4/97 - Stotler letter to Sen Hatch
10/97 - Considered by subc and left for consideration by

_L lifull cmtel
3/98 -Cmte determined no need has been shown to
amend
COMPLETED

ICV26] - Depositions to be held in Don Boswell 12/6/96 12/96 - Referred bto reporter, chair, and Agenda Subc.
county where witness resides; better (96-CV-G) 5/97 - Reporter recommends that it be considered part
distinction between retained and l of discovery project
"treating" experts 3/99 - Agenda Subc rec. Refer to other comte (3)

PENDING F1JRTIHER ACTION

[CV301 - Allow use by public of audio Glendora 9/96/96 | 12/96 - Sent to rqporter and chair
tapes in the courtroom (96-CV-H) 11/98 - rejected by cmte
C________________________ ,____________ COMPLETED
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Proposal Source, Date, Status
I ~~~~~~~~and Doc# .

[CV30(b)(1)] -That the deponent seek Judge Dennis H. 10/97 - Referred to reporter, chair, and Agenda Subc
judicial relief from annoying or. Inman 8/6/97 11/98 - rejected by cmte
oppressive questioning during a (97-CV-J) COMPLETED
deposition ._ _ _ _ _J

ICV30(d)(2)] - presumptive one day of 3/98 , Cmte approved draft
seven hours for deposition 6/98 Stg Cmnte approves

8/98 ' Published for comment
4/99 ICmte approves amendments with revisions
6/99 -Stg Comte approves
PENDING FURTHER ACTION

[CV30(e)] - review of transcript by Dan Wilen 5/14/99 8/99 - Referred to agenda Subcomte [

deponent (99-CV-D) 8/99-Agenda Subc rec. Refer to other comte (30
PENDING FUTHER ACTION

[CV321 - Use of expert witness Honorable Jack 7/31/96 -Submitted for consideration
testimony at subsequent trials without Weinstein 7/31/96 10/96 - Considered by cmte; FJC to conduct study
|cross examination in mass torts 597 - Reporter recommends that it be considered part

of discovery project
3/99 - Agenh& Sbc rec. Refer to other comte (3)
PENDING FURTHER ACTION

1[CV33 & 34 ]-require submission of a Jeffrey K. Yencho 7/99 -refiei d to Agenda Subcomte
floppy disc version of document (7/22/99) 99-CV-E 8/99' Ag'en Subc rec. Refer to other subc (3)

|1,. PENDING THER ACTION

|1[CV34(b)] - requesting party liable for . 3/98- mte approved draft
paying reasonable costs of discovery 6/98 - Stg Cmte approves

8/98 - Publishedifor comment
4/99 - Cmte approves amendments with revisions

(moved to Rule 26)
6/99 - Stg Comte approves
PENDING FURTHER ACTION

[J`V36(a)] - To not permit false Joanne S. Faulkner, 4/98 - Referred t reporter, chair, and Agenda Subc
dclials, in view of recent Supreme Court Esq. 3/98 (98-CV-A) 11/98 - rejected by cmte
d4!isions COMPLETED.

I 4V37(b)(3) -Sanctions for Rule Prof. Roisman 4/94 - Declined to act L
261(f) failure DEFERRED INIEFINITELY

[I;V37(c)(1) -Sanctions for failure to 3/98 - Cmte approved draft
supplement discovery 6/98 - Stg Cmte approves

8/98- Published for comment
4/119 - C4mte appioves amendments
6/99 - Stg Comtc approves I EJ
PENDING FURTHER ACTION
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Proposal Source, Date, Status
ea[ and Doca#l.g.a.

[CV39(c) and CV16(e)] - Jury may be Daniel O'Callaghan, 10/94 -Delayed for further study, no pressing need
treated as advisory if the court states such Esq. 4/95 - Declined to act
before the beginning of the trial COMPLETED

[CV431 - Strike requirement that Comments at 4/94 10/93 - Published
testimony must be taken orally meeting 10/94-Amended and forwarded to ST Cmte

1/95 - ST Cmte approves but defers transmission to Jud
Conf

9/95 -Jud Conf approves amendment
4/96 - Supreme Court approved
12/96 - Effective.
COMPLETED

[CV43(fy-Interpreters] Karl L. Mulvaney 4/95 -Delayed for further study and consideration
Appointment and compensation of 5/10/94 11/95 - Suspended by advisory cmte pending review of
interpreters Americans with Disabilities Act by CACM

- 10/96 - Federal Courts Improvement Act of 1996
provides authority to pay interpreters

COMPLETED

[CV44] - To delete, as it might overlap Evidence Rules 1/97 - Referred to chair, reporter, and Agenda Subc.
with Rules of EV dealing with Committee Meeting 3/98 - Cmte determined no need to amend
admissibility of public records 10/20-21/97 COMPLETED

(97-CV-U)

[CV451 - Nationwide subpoena 5/93 -Declined to act
COMPLETED

[CV451 - Notice in lieu of attendance J. Michael Schaefer, 3/99 - Referred to chair, reporter, and Agenda Subc
subpoenas Esq. 12/28/98 8/99 - Agenda Subc rec. Remove from agenda

(99-CV-A) PENDING FURTHER ACTION

[CV451 - Clarifying status of subpoena K. Dino 3/99 -Referred to chair, reporter, and Agenda Subc
after expiration date Kostopoulos, Esq. 8/99 -Agenda Subc rec. Refer to other comte (3)

1/27/99 PENDING FURTHER ACTION
(99-CV-B)

1CV451 - Discovering party must Prof Charles Adams 10/98 - Referred to chair, reporter, Agenda Subc, and
specify a date for production far enough 10/1/98 (98-CV-G) Discovery Subc
in advance to allow the opposing party to 3/99 - Agenda Subc rec. Refer to other comte (3)
file objections to production PENDING FURTHER ACTION

V [CV45(d)] - Re-service of subpoena William T. Terrell, 12/98 - Referred to chair, reporter, and Agenda Subc
not necessary if continuance is granted Esq. 10/9/98 3/99 - Agenda Subc rec. Refer to other comte (3)
and witness is provided adequate notice (98-CV-H) PENDING FURTHER ACTION

LV
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Proposal Source, Date, j Status
and Doc# I

[CV47(a)]-Mandatory attorney Francis Fox, Esq. 10/94 Considered by cmte
participation in jury voir dire >! 4/95 - Approved draft
examination ''; ' , 7/95 - Proposed amendment approved for publication by

ST Cmte i
'd 9/95-Published for comment
, 4/96-Considered by advisory cmte; recommended

increase4 attention by Fed. Jud. Center at ,
judicial training

COMPLETED

[CV47(b)] - Eliminate peremptory Judge Willaim Acker 6/97 - Referred to reporter, chair, and Agenda Subc
challenges 5/97'(97-CV-F) 11/98 - Cmte declined t take action

#2828 COMPLETED

[CY481 - Implementation of a twelve- Judge Patrick 10/94 - Considered by cmte
person jury Higginbotham 7/95 - Proposed amendment approved for publication by

ST Cmte
9/95 - Published for comment

4/96 - Forwarded to ST Cmte for submission to Jud
Conf

6/96 - ST Cmte approves
9/96 - Jud Conf rejected
10/96 - Cmte's post-mortem discussion
COMPLETED

[CV5O] - Uniform date for filing post BK Rules Committee 5/93 -Approved for publication
trial motion 6/93 - ST Cmte approves publication

4/94 - Approvedtby cmte
6/94 - Approved by ST Cmte
9/94 - Approvedby Jud Conf

4/95 - Approvedy Sup Ct
Ji . 12/95 - Effective3

__________ _ - COMPLETED,

[ct Y50(b)] - When a motion is timely Judge Alicemarie I 8 /97-Sent to reporter and chair
afM r a mistrial has been declared Stotler 8/26/97 r 10/97 - Referred o Agenda Subc

(97-CV-M) 3/99 - Agenda Sybc rec. Accumulate for periodic
, ' ~~~revision (1) -. ' ' | '

PENDING FURTHER ACTION
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_ _ _ _ _ _ _ _ _ _ _ _ _ a n D o c#)
Proposal Source, Date, Status

~~~~~~~~~~and Doe

CV51] - Jury instructions filed before Judge Stotler (96- 11/8/96- Referred to chair
trial CV-E) Gregory B. 5/97 - Reporter recommends consideration of

Walters, Cir. Exec., comprehensive revision
4s. for the Jud. Council 1/98 - Referred to reporter, chair, and Agenda Subc

of the Ninth Cir. 3/98 - Cmte considered
12/4/97 (97-CV-V) 11/98 - Cmte considered

3/99 - Agenda Subc rec.Ready for full comte
consideration
4/99 - Cmte considered

PENDING FURTHER ACTION

CV521 -Uniform date for filing for BK Rules Cmte 5/93 -Approved for publication
filing post trial motion 6/93 - ST Cmte approves publication

4/94 - Approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

[CV53] - Provisions regarding pretrial Judge Wayne Brazil 5/93 -Considered by cmte
and post-trial masters 10/93 -Considered by cmte

4/94 - Draft amendments to CV16.1 regarding "pretrial
masters"

10/94 - Draft amendments considered
11/98 - Subcom appointed to study issue
3/99 - Agenda Subc rec. Refer to other comte (3)
DEFERRED INDEFINITELY

1CV56 -To clarify cross-motion for John J. McCarthy 12/97 - Referredto reporter, chair, and Agenda Subc
summary judgment 11/21/97 PENDING FURTHER ACTION

[CV56(a)] -Clarification of timing Scott Cagan 2/97 3197 - Referred to reporter, chair, and Agenda Subc
(97-CV-B) #2475 5/97 - Reporter recommends rejection

A- , .3/99-Agenda Subc rec. Accumulate for periodic
tE~~~~~~~~~~~~~~~~~~~~~revision~l

PENDING FU'RTHER ACTION

tCV56(c)I - Time for service and Judge Judith N. Keep 4/95 - Considere9 by cmte; draft presented
grounds for summary adjudication 11/21/94 11/95 - Draft pre ented, reviewed, and set for further

discussionL . 3/99 - Agenda Subc rec. Accumulate fore periodic
revision
PENDING FURTiHER ACTION
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Proposal Source, Date, Status
and Doc#

[CV591 - Uniform date for filing for BK Rules Committee 5/93 -Approved for publication

filing post trial motion 6/93 - ST Cmteapproves publication
4/94 - Approved by cmte
6/94- Approved by ST Cmte
9/94 -Approved by Jud Conf
4/95 -Approved by Sup Ct
12/95 - Effective
COMPLETED '

[CV60b-)] -Parties are entitled to William Leighton 10/94 - Delayed for further study

challenge judgments provided that the 7/20194 4/95 - Declined to act
prevailing party cites the judgment as COMPLETED
evidence [l

[CV62(a)1 - Automatic stays Dep. Assoc. AG, 4/94 - No action taken
Tim Murphy: COMPLETED

[CdV64] -Federal prejudgment security ABA proposal 11/92 - Considered by cmte
5/93 -Considered by cmte
4/94 - Declined to act
DEFERRED INDEFINITELY

1CV65(f)] - rule made applicable to see request on 11/98 - Request for publication

copyright impoundment cases copyright 6/99 - Stg Comtel approves
PENDING FURTHER ACTION

1CV65.11 - To amend to avoid conflict Judge H. Russel 10/97 - Referred o reporter, chair, and Agenda Subc

between 31 U.S.C. § 9396 governing the Holland 8/22/97 11/98 - Cmte dec ined to act in light of earlier action

appointment of agents for sureties and (97-CV-L) taken at March 19 8 meeting

the" Code of Conduct for Judicial COMPLETED
Employees _ -

[CV681 - Party may make a settlement Agenda book for 1/21/93 - Unoffic ial solicitation of public comment,

offer that raises the stakes of the offeree 11/92 meeting; Judge 5/93, 10/93, 4 /9 4 - Considered by cmte
who would continue the litigation Swearingen 10/30i,96 4/94 - Federal Judicial Center agrees to study rule

(96-CV-C); S. 79 10/94 - Delayed 'or further consideration
Civil Justice Fairness 1995 - Federal J dicial Center completes its study

IC Act of 1997 and § 3 DEFERRED INIEFINITELY

of,H.R 903 10/96 -Referred to reporter, chair, and Agenda Subc.
(Advised of past comprehensive study of
proposal, w a
prpoa1/97-S. 79 Juced § 303 would amend the rule

4/97- Stotler lettr to Hatch la
5/97 - Reporter recommends continued monitoring
3/99 - Agenda Subc rec. Remove from agenda (5)
PENDING FURTIHER ACTION
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Proposal j Source, Date, Status ]
____________________ _ | and D oc#

[CV73(b)] - Consent of additional Judge Easterbrook 4/95 - Initially brought to cmte's attention
parties to magistrate judge jurisdiction 1/95 11/95 - Delayed for review, no pressing need

10/96 - Considered along with repeal of CV74, 75, and

76
5/97 - Reporter recommends continued monitoring
3/99 - Agenda Subc rec. Remove from agenda (5)
PENDING FURTHER ACTION

[CV 74,75, and 76] - Repeal to Federal Courts 10/96 - Recommend repeal rules to conform with statute
conform with statute regarding Improvement Act of and transmit to ST Cmte
alternative appeal route from magistrate 1996 (96-CV-A) 1/97 - Approved by ST Cmte
judge decisions #1558 3/97 - Approved by Jud Conf

4/97 - Approved by Sup Ct-
12/97-Effective
COMPLETED

[CV 77(b)] -Permit use of audiotapes Glendora 9/3/96 (96- 12/96 - Referred to reporter and chair
in courtroom CV-H) #1975 5/97 - Reporter recommends that other Conf. Cmte

should handle the issue
3/99 - Agenda Subc rec. Remove from agenda (5)
PENDING FURTHER ACTION

[CV77(d)] - Fax noticing to produce Michael E. Kunz, 9/97 - Mailed to reporter, chair, and Agenda Subc
,.s>+ substantial cost savings while increasing Clerk of Court 3/99 - Agenda Subc rec. Ready for consideration by full

efficiency and productivity 9/10/97 (97-CV-N) comte (4)
4/99 -'request publication
PENDING FURTHER ACTION

[CV77(d)] - Facsimile service of notice William S. Brownell, 11/97- Referred to reporter, chair, and Agenda Subc
to counsel District Clerks 3/99 - Agenda Subc rec. Ready for consideration by full

Advisory Group comte (4)
10/20/97 (CV-Q) PENDING FURTHER ACTION

[CV77.1- Sealing orders 10/93 - Considered
4/94 - No action taken
DEFERRED INDEFINITELY

[CV81] - To add injunctions to the rule John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda Subc
11/21/97 PENDING FURTHER ACTION

[CV 81(a)(2)] - Inconsistent time Judge Mary Feinberg 2/97 - Referred to reporter, chair, and Agenda Subc.
period vs. Habeas Corpus rule l(b), 1/28/97 (97-CV-E) 5/97 - Considered and referred to Criminal Rules Cmte

#2164 for coordinated response
3/99 - Agenda Subc rec. Hold until more information
available (2)

L __________ PENDING FURTHER ACTION
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Proposal J Source, Date, I Status
and Doc #

[CV81(a)(1) - Applicability to D.C. Joseph Spaniol, 10/96-- Cmte considered L
mental health proceedings 10/96 5/97 - Reporter recommends consideration as part of a

technical amendment package
10/98 - Cmte. includes it in package submitted to Stg.

Cmte. for publication
1/99 - Stg. Cmte. approves for publication
PENDING FURTHER ACTION

lCV81(a)(1)] -Applicability to see request on 11/98-Request for publication

copyright proceedings and substitution of copyright 1/99 -Stg. Cmte.! approves for publication

notice of removal for petition for removal PENDING FURTHER ACTION

[CV81(c)] - Removal of an action from Joseph D. Cohen 4/95 - Accumulate other technical changes and submit

state courts - technical conforming 8/31/94 eventually to Congress

change deleting "petition" 11/95 - Reiterated April 1995 decision

5/97 - Reporter recommends that it be included in next |11

technical amendment package
3/99 - Agenda Subc rec. Accumulate for periodic |

revision (1)
4/99 - Cmte considered

PENDING FURTHER ACTION

[CM&82] -To delete obsolete citation Charles D. Cole, Jr., 12/99 - Referred to reporter, chair, and Agenda
Esq. 11/3/99 Subcommittee I
(99-CV-G) PENDING FURTHER ACTION

|CV83(a)(1) -Uniform effective date 3/98 - Cmte considered
| fo llocal rules and transmission to AO + , 11/98 - Draft language considered
follocal rules and transmission to AO 3/99 - Agenda Subc rec. Refer to other comte (3)

PENDING FURTHER ACTION

[C 83]-Negligent failure to comply 5/93 - Recommend for publication

with procedural rules; local rule uniform 6/93 - Approved If or publication-

numbering 10/93 - Published for comment
4/94 - Revised and approved by cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effectivel
COMPLETED

[C V83(b)] -Authorize Conference to 4/92 - Recommend for publication

pe~mit local rules inconsistent with 6/92 - Withdrawl at Stg. Comte meeting

dnional rules on an experimental basis COMPLETED
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Proposal Source, Date, Status
e and Doc #

ICV841 - Authorize Conference to 5/93 - Considered by cmte
amend rules 4/94 - Recommend no change

i______ _ .COMPLETED

[Recycled Paper and Double-Sided Christopher D. 11/95-Considered by cmte
Paper] Knopf 9/20/95 DEFERRED INDEFINITELY

L' [Pro Se Litigantsl - To create a Judge Anthony J. 7/97 - Mailed to reporter and chair
committee to consider the promulgation Battaglia, on behalf 10/97 - Referred to Agenda Subc
of a specific set of rules governing cases of the Federal 3/99 - Agenda Subc rec. Schedule for further study (3)
filed by pro se litigants Magistrate Judge PENDING FURTHER ACTION

Assn. Rules Cmte, to
support proposal by
Judge David Piester
7/17/97 (97-CV-I);

I[CV Form 11 - Standard form AO 440 Joseph W. 10/98 - Referred to chair, reporter, and Agenda Subc
should be consistent with with summons Skupniewitz, Clerk 3/99 - Agenda Subc rec. Ready for full comte
Form 1 10/2/98 (98-CV-F) consideration (4)

PENDING FURTHER ACTION

[CV Form 171 Complaint form for Professor Edward 10/97 - Referred to cmte
copyright infringement Cooper 10/27/97 3/99 - Agenda Subc rec. Ready for full comte

consideration (4)
PENDING FURTHER ACTION

[Adoption of form complaints for Iyass Suliman, 8/99 Referred to reporter, chair, and Agenda Subc
F prisoner actions] prisoner 8/3/99 PENDING FURTHER ACTION

I ____________________________ (99-C V -F)

[Interrogatories on Disk] Michelle Ritz 5/98 - Referred to reporter, chair, and Agenda Subc
5/13/98 (98-CV-C); 3/99 - Agenda Subc rec. Refer to other comte (3)
see also Jeffrey PENDING FURTHER ACTION
Yencho suggestion

0WA re: Rules 3 and 34
~l (99-CV-E)

[To change standard AO forms 241 Judge Harvey E. 8/98 - Referred to reporter, chair, and Agenda Subc
and 242 to reflect amendments in the Schlesinger 8/10/98 3/99 - Agenda Subc rec. Refer to other comte (3)
law under the Antiterrorism and (98-CV-D) PENDING FURTHER ACTION
Effective Death Penalty Act of 19971
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,
and Doc #

[CR 41 - Require arresting Local Rules 10/95 - Subc appointed
officer to notify pretrial Project 4/96 - Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

[CR 51-Video Judge Fred 5/98 - Referred to chair and reporter for consideration
AxTeleconferencing of Initial Biery 5/98 10/98 - Referred to subcmte

Appearances and Arraignments 10/99 - Approved for publication by advisory cmte
PENDING FURTHER ACTION

[CR 5]- To allow initial Judge 6/98 - Referred to chair and reporter for consideration
appearances, arraignments, Durwood 10/9 8- Referred to subcmte
aitorney status hearings, and Edwards 6/98 10/99 - Approved for publication by advisory cmte

L possibly petty pleas to be taken PENDING FURTHER ACTION
by video conferencing.

[CR 5(a)] - Time limit for DOJ 8/91; 10/92 - Subc appointed
hearings involving unlawful 8/92 4/93 - Considered
flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 - Published for public comment

L 4/94 - Revised and forwarded to ST Cmte
6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95 - Approved by Sup Ct
12/95 - Effective
COMPLETED

L [CR 5(c)]- Eliminate consent Judge 1/97 - Sent to reporter
requirement for magistrate Swearingen 4/97 - Recommends legislation to ST Cmte
judge consideration 10/28/96 (96- 6/97 - Recommitted by ST Cmte

CR-E) 10/97-Adv. Cmte declines to amend provision.
3/98 - Jud Conf instructs rules chrtes to propose amendment
4/98 - Approves amendment, but defers until style project completed
6/98 - Stg Cmte concurs with deferral
6/99 - Considered
10/99 - Approved for publication by advisory cmte
PENDING FURTHER ACTION
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Proposal Source, | Status
Date,
and Doc#

[CR 5.1] - Extend production Michael R. 10/95 -Considered

of witness statements in Levine, Asst. 4/96 - Draft presented and approved
CR26.2 to 5.1. Fed. Defender 6/96 - Approved by ST Cmte

3/95 8/96- Published for public comment
4/97- Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved byJud Conf , 7

4/98 - Approved by Supreme Court '
12/98 -Effective

COMPLETED

[CR 61]- Statistical reporting David L. Cook 10/93 -Cmte declined to act on the issue
of indictments AO 3/93 COMPLETED

[CR6(a)] - Reduce number of H.R. 1536 5/97 -Introduced by Congressman Goodlatte, referred to CACM with input Li
grand jurors introduced by from Rules Cmte

Cong 10/97-Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98-ST, Cmte voted to recommend that the Judicial Conference oppose the

legislations
3/98 - Jud Conf concurs
COMPLETED}

[CR 6(d)] - Allow witness to Omnibus 10/98-Considered; Subcomm. Appointed
beilaccompanied into grand jury Approp. Act 1/99-StgiCmte approved subcomnm rec. not to allow representation
by! counsel (P.L. 105-277) 3/99 - Jud Conf approves report for submission to Congress

__________ COMPLETED , , _ _ _ _ _ _ _

[CR 6(d)] - Interpreters DOJ 1/22/97 1/97 -Sent directlyto chair d

allowed during grand jury (97-CR-B) 4/97-Draft presented and appr ved for request to publish
6/97-Ap roved by ST Cmte for publication
8/97- Published or public comment
4/98-Approved and forwarded tf St Cmte
6/98-Approved by, Stg Cmte
9/98-Approved by Jud Conf
4/99 - Approvedjy Sup. Ct.
12/1- Effective-
COMPLETED 1

[CR 6(e)] -Intra-Department DOJ 4/92 -Rejected motion to send to ST Cmte for public comment
of Justice use of Grand Jury 10/94I scussed and no action taken
materials COMPLETED

[CR 6(e)(3)(C)(iv)]- DOJ 4/96 - Cmte decided that currentI practice should be reaffirmed
Disclosure of Grand Jury 10/99 v Approyed for publication by advisory cmte
materials to State Officials COMPLETED

[CR 6(e)(3)(C)(iv)]- Barry A. 10/94 - Considered, no action taken r
Disclosure of Grand Jury Miller, Esq. COMPLETED
materials to State attorney 12/93
discipline agencies . L
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Proposal Source, Status
Date,
and Doc #

W [CR6(1) - Return by DOJ 1/22/97 1/97 - Sent directly to chair
foreperson rather than entire (97-CR-A) 4/97- Draft presented and approved for publication
grand jury 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
L 4/98-Approved and forwarded to St Cmte

6/98 - Approved by Stg Cmte

r 9/98 - Approved by Judicial Conference
i - / 4/99 - Approved by Sup. Ct.

12/1- Effective
COMPLETED

L [CR7(c)(2)] -Reflect 4/97- Draft presented and approved for publication
proposed new Rule 32.2 6/97 - Approved by ST Cmte for publication
governing criminal forfeitures 8/97- Published for public comment

4/98- Approved'and forwarded to St Cmte
6/98-, Withdrawn in light of R. 32.2 rejection by Stg. Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference-

A 1/99-Approved by 'Stg Cmte
3/99-Approved by Jud Conf
COMPLETEDI

[CR 8(c) - Apparent mistake Judge peter C. 8/97 - Referred to reporter and chair
in federal Rules Governing §§ Dorsey 7/9/97 10/97-referred to subcmte for study
2255 and 2254 (97-CR-F) PENDING FURTHER ACTION.

[CR 101 - Arraignment of DOJ 4/92 4/92 - Deferred for further action
detainees through video 10/92 - Subc appointed

rt teleconferencing; Defendant's 4/93-Consideiedf ilL presence not required 6/93-Approved for publication by ST Cmte
9/93 Publishied'for'public comment
4/94 - Action'deferred pending outcome of FJC pilot programs
10/94 -Considered

Lo4/98 -Draftamendments considered, but subcmte appointed to further study
10/98 - Considered by cmte; reporter to redraft and submit at next meeting
4/9-Considered
10/99-Approvedfr publication by advisory cmte

.PENDING FUlRtER ACTION

[CR 101 - Guilty plea at an Judge B. 10/94 - Suggested and briefly considered
X_ arraignment Waugh Crigler DEFERRED INDEFINITELY

10/94

[CR 11] - Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED
and inform accused of possible

Fr deportation

[CR 11] -Advise defendant David Adair 10/92 - Motion to amend withdrawn
of impact of negotiated factual & Toby COMPLETED
stipulation Slawsky, AO
____________________________ 4/92
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Proposal Source, Status,
Date, F
and Doc #

[CR 1 1(c)] -Advise Judge 10/96 - Considered, draft presented

defendant of any appeal waiver Maryanne 4/97-Draft presented and approved for request to publish

provision which may be Trump Barry 6/97 - Approved for publication by ST Cmte

contained in plea agreement 7/19/96 (96- 8/97- Published for public comment
CR-A) 4/98 Approved and forwarded to Stg Cmte

6/98 - Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99-Approved by Sup. Ct.
12/99- Effective
COMPLETED '! "I 4

1CR 1 I(d) -Examine Judge.Sidney 4/95 -Discussed and no motion to amend

d fendant's prior discussions Fitzwater COMPLETED 1

with an government attorney 11/94 & 3/99 3/99 -Sent to chair and reporter
PENDING FURTHER ACTION

.1~~ ~~~~~~~~~~~~~ '1 il 1 i 1!. ,k,1 -

ICRll1(e)] -Judge, other Judge Jensen 10/95- Considered

th an the judge assigned to hear 4/95 4/96 ,-,T led as moot, but continued study by subcmte on other Rule 11

case, may take part in plea issues 1 t

discussions DEFERkED IND4IFNITELY

1CR 1 l(e)(4) - Binding Plea Judge George 4/96-Considered
Agreement (Hyde decision) P. Kazen 2/96 -96 C sideerred Luti l Sup Cde

4/97-Deferre6d ,;tiSup Ct decision

COMPIETEDI 11

[CR 11(e)(1) (A)(B) and (C)] CR Rules 4/96 -tbetudied .by reporter

| Sentencing Guidelines Committee 10/96- raftp#sented and, considered

effect on particular plea 4/96 4/97 - Draft presenl9 and approved for request to publish

agreements 6/97 lroedfrpublication by ST Cmte
.,8/97- Pullblst borpublic comment
4/98 - Aproved and 7fbrwarded to Stg Cmte

6/98-Ap royed biStg Cmte
9/98- I IpI [ Conf
4/99-Approed by1;jup. Ct.
1,2/99 - Effcie S1

1_________ ____ COMPLETUED lbl ',1'

[CR 111-Pending legislation Pending 10/97-AdvCmte expressed view that it was not opposed to addressing the

regarding victim allocution legislation 97- legislation jid 4ecided to keep the subcmte in place to monitor/respond to the

98 legislation.

[CR ll(e)(6) - Court Judge John W. PENDING FURTHER ACTION . 7
required to inquire whether the Sedwick 10/98 ,
defendant is entitled to an (98-CR-C)
adjustment for acceptance of
responsibility .___l

1CR 121 - Inconsistent with Paul Sauers 10/95 - Considered and no action taken

Constitution 8/95 COMPLETED
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Proposal Source, Status
Date,J and Doc#

[CR 12(b)] - Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - Subcmte appointed
motion & Local Rules 4/96 No action taken

Project COMPLETED

[CR 12(i)]- Production of 7/91 - Approved by ST Cmte for publication
statements 4/92 - Considered

6/92 - Approved by ST Cmte
9/92 Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 -Effective

COMPLETED

[CR12.2]-authority of trial Presented by 10/97-Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on 4/98 - Deferred for further study of constitutional issues
examination. behalf of DOJ 10/98 - Considered draft amendments, continued for further study

at 10/97 4/99 -Considered,'

meeting. PENDING FU RTHER ACTION

[CR 161 - Disclosure to John Rabiej 10/93 - Cmite took no action
defense of information relevant 8/93 COMPLETED
to sentencing

[CR 16] - Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
< allocation of discovery costs Jud Conf COMPLETED

[CR 161 - Prosecution to CR Rules 10/94 - Discussed and declined
inform defense of intent to Committee '94 COMPLETED
introduce extrinsic act evidence

[CR 16(a)(1)] -Disclosure of 7/91. Approved by for publication by St Cmte
experts 4/92 Considered

6/92 - Approved by ST Cmte
9/92 - Approved by Jud Conf
4/93 -Approved by Sup Ct
12/93 - Effective
COMPLETED

[CR 16(a)(1)(A)] - ABA 11/91 -Considered

Disclosure of statements made 4/92 -Considered

by organizational defendants 6/92 - Approved by ST Cmte for publication, but deferred
12/92 - Published
4/93 - Discussed
6/93 - Approved by ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94- Effective
COMPLETED
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Proposal Source, Status
Date, ,t'

and Doc 
s

[CR 16(a)(1)(C)] - Prof. Charles 10/92 - Rejected

Government disclosure of W. Ehrhardt 4/93 - Considered

materials implicating defendant 6/92 & Judge 4/94 - Discussed and no motion to amend

O'Brien COMPLETED

[CR 16(a)(1)(E)J - Require Jo Ann Harris, 4/94 -Considered

defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Cmte

concerning defense expert Gen., CR 9/94 - 'Published for public comment

testimony Div., DOJ 7/95 - Approved by ST Cmte

11 2/94; 9/95 - REJected by eud Conf

clarification of 1/96-Dispussed atST meeting

the word 4/96 Reconsidered'and voted to resubmit to ST Cmte

"complies" 6/96 - Approved by ST'Cmte
Judge Propst ' 9/96-Approved bayJd Conf

(97-CR-C) 4/97'-Approved b1'S\p Ct "ll",

12/97 -Effectie!
COMPLETED' til ,1

w 3197 ' dRoeidql:o 11lrter and chairi;
3/97 ai

10/98 - ncorporated in proposed amendments to Rule 12.2

[CR 16(a) and (b)]- William R. 2/92 - No action

Disclosure of witness names Wilson, Jr., 10/92 - Considered and decided to draft amendment

and statements before trial Esq. 2/92 4/93 - Deferred 'intil '10/93,
10/93 -Considered, C

5/18/99 4/94 -,Considered
(99-CR-D) 6/94 - Approvd for publication by ST Cmte

9/94 - Published for public comment

4/95 - Considered and approved
7/95 - Approved by lST Cmte
9/95 - Rejected by Jud Conf
COMPLETED i',j,
5/99- Sent to chair and reporter
PENDING FURTHER ACTION

[CR 16(d)1 - Require parties Local Rules 10/94 Deferred

to confer on discovery matters Project & Mag 10/95 - Subcmto appointed

before filing a motion Judge Robert 4/96 - Rejected by subcmte
Collings 3/94 COMPLETED

[CR23(b)] - Permits six- S. 3 1/97 - Introduced as § 502 of the Omnibus Crime Prevention Act of 1997

person juries in felony cases introduced by 10/97-Adv. Crate voted to oppose the legislation

Sen Hatch 1/98- ST Cmte expressed grave concern about any such legislation.

1/97 COMPLETED '
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Proposal Source, Status
Date, j
and Doc #

[CR 24(a)] - Attorney Judge William 10/94 -Considered

conducted voir dire of R. Wilson, Jr. 4/95 - Considered

prospective jurors 5/94 6/95 - Approved for publication by ST Cmte
9/95-Published for public comment
4/96 - Rejected by advisory cmte, but should be subject to continued study

and education; FJC to pursue educational programs
COMPLETED

L CR 24(b)] - Reduce or Renewed 2/91 - ST Cmte, after publication and comment, rejected CR Cmte 1990

. equalize peremptory challenges suggestions proposal

in an effort to reduce court from 4/93 - No motion to amend
W costs judiciary; 1/97 - Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]

Judge Acker 6/97 - Stotler letter to Chairman Hatch
(97-CR-E); COMPLETED

V pending 10/97-Adv. Cmte decided to take no action on proposal to randomly select petit

legislation S- and venire juries and abolish peremptory challenges.

> 3. 10/97-Adv. Cmte directed reporter to prepare draft amendment equalizing

peremptory challenges at 10 per side.
4/98-Approved by 6 to 5 vote and will be included In style package

PENDING FURTHER ACTION

[CR 24(c)] - Alternate jurors Judge Bruce 10/96 - Considered and agreed to in concept; reporter to draft appropriate

to be retained in deliberations M. Selya 8/96 implementing language

(96-CR-C) 4/97 - Draft presented and approved for request to publish
6/97 - Approved for publication by ST Cmte
8/97- Published for public comment

4/98 - Approved and forwarded to Stg Cmte

r 6/98 - Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.

7 __________________ COMPLETED

L [CR 261 - Questioning by Prof. Stephen 4/93 - Considered and tabled until 4/94

jurors Saltzburg 4/94 - Discussed and no action taken

7 COMPLETED

o- [CR 26] - Expanding oral Judge Stotler 10/96- Discussed

testimony, including video 10/96 4/97 - Subcmte will be appointed

transmission 10/97-Subcmte recommended amendment. Adv Cmte voted to consider a draft

_~ amendment at next meeting.
4/98 - Deferred for further study

_ 10/98 - Cmte approved, but deferred request to publish until spring meeting or

v included in style package
4/99 - Considered
10/99 - Approved for publication by advisory cmte

PENDING FURTHER ACTION

ICR 261 - Court advise Robert Potter 4/95 - Discussed and no motion to amend

defendant of right to testify COMPLETED
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Proposal Source, Status i
Date,
and Doc #

ICR 26.21 - Production of 7/91 - Approved for publication by ST Cmte
statements for proceedings 4/92 - Considered
under CR 32(e), 32.1(c), 46(i), 6/92 - Approved by ST Cmte
and Rule 8 of § 2255 9/92-Approved by Jud Conf

4/93 - Approved by Sup Ct i
12/93 Effective
COMPLETED

[CR 26.2] - Production of a Michael R. 10/95- Considered by'cmte
witness' statement regarding Levine, Asst. 4/96 - Draft presented and approved
preliminary examinations Fed. Defender 6/96 - Approved by ST Cmte
conducted under CR 5.1 ' 395 8/96 - Published for public comment [7

4/97-Forwarded to ST Cmte
6/97 - Approved by',ST Cmte'
9/97-Jud Conf approves
4/98 - Approved' by Supreme Court
12/98-Effective' 0-1
COMPLETED' ',l

[CR26.2()] - Definition of CR Rules 4/95 - Considered
Statement Cmte 4/95 10/95 - Considered and no action to be taken

COMPLETED

[CR 26.31 - Proceedings for a 7/91 - Approved for publication by ST Cmte
mistrial 4/92 -Considered

6/92 - Approved~by ST Cmte-
9/92 - Approved'byi Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective.,
COMPLETED

ICR 29(b)] -Defer ruling on DOJ 6/91 11/91 -Considered fm
motion for judgment of 4/92 - Forwarded to ST Cmte for public comment
acquittal until after verdict 6/92 - Approved for publication, but delayed pending move of RCSO

12/92 - Published for public comment on expedited basis
'4/93 - Discussed ' .

6/93 - Approved by 'ST Cmte
9/93 - Approved by Jud Conf
4/94 - Approved by Sup Ct
12/94-Effective l.
COMPLETED

[CR 301 - Permit or require Local Rules 10/95 - Subcmte ajpointed1
parties to submit proposed jury Project 4/96 - Rejected by subcmte .J
instructions before trial COMPLETED

Page 8
Advisory Committee on Criminal Rules
September 13, 1999
Doc No. 1276



r Proposal Source, Status
L Date,

and Doc #

A_ [CR 30] - discretion in timing Judge Stotler 1/97-- Sent directly to chair and reporter

submission ofjury instructions 1/15/97 4/97 - Draft presented and approved for request to publish
(97-CR-A) 6/97 - Approved for publication by ST Cmte

8/97- Published for public comment
4/98 - Deferred for further study
10/98 - Considered by cmte, but deferred pending Civil Rules Cmte action on
CV 51
PENDING FURTHER ACTION

C [CR 311 -Provide for a 5/6 Sen. 4/96 - Discussed, rulemaking should handle it
vote on a verdict Thurmond, COMPLETED,>v

S. 1426, 11/95

rA [CR 31(d)] - Individual Judge Brooks 10/95 - Considered
polling ofjurors Smith 4/96 - Draft presented and approved

6/96 - Approved by ST Cmte
8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 -Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

[31(e)] - Reflect proposed 4/97- Draft presented and approved for publication
new Rule 32.2 governing 6/97 - Approved for publication by ST Cmte
criminal forfeitures 8/97-Published for public comment

4/98-Approved and forwarded to St Cmte

L 6/98 - Withdrawn in light of rejection of R. 32,2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99- Approved by Stg Cmte
3/99-Approved by Jud Conf
COMPLETED'

l [CR 321 - Amendments to Judge Hodges, 10/92 - Forwarded to ST Cmte for public comment'
entire rule; victims' allocution before 4/92; 12/92 - Published
during sentencing pending 4/93 - Discussed

legislation 6/93 - Approved by ST Crate
reactivated 9/93 - Approved by Jud Conf
issue in 4/94 - Approved by Sup Ct I
1997/98. 12/94 - Effective,

C- COMPLETED

lo10/97-Adv Cmnte expressed view that it was not opposed to addressing the
legislation'and decided to keep the subcmte in place to monitor/respond to the
legislation.

PENDING FURTHER ACTION

[CR 321-mental examination Extension of 10/97- Adv Cmte voted to proceed with the drafting of an amendment.
of defendant in capital cases amendment to 10/98 - Incorporated in proposed amendments to Rule 12.2

CR 12Z2(DOJ) PENDING FURTHER ACTION
at 10/97

._____________________ meeting.
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Proposal Source, Status
Date,
and Doc#

[CR 32]-release of Request of 10/98 - Reviewed recommendation of subcomm and agreed that no rules
presentence and related reports Criminal Law necessary

Committee COMPLETED

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 - Considered
proceedings and procedures DOJ), 10/93 6/94 -Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 - Published for public comment
governing criminal forfeitures 4/95 - Revised and approved

6/95 -Approved by ST Cmte
9/95 - Approved 'by Jud Conf
4/96-Approved by Sup'Ct
12/96 Effective LJ
COMPLETED
4/97- Draft presented and approVed for publication
6/97 - Approved for publication 1y ST Cmte
8/97-Published for public comment
4/98-Approved and forwarded to St Cmte
6/98- Wi in light of rejection of R. 32.2 by Stg Cmte
10/98 - repied and resubmitted to stg cmte for transmission to conference
1/99- Approved by Stg Cmte'
3/99 - Appr 'd'by Jud Conf
COMPLETED' Ii

[CR 32(e)1 - Delete provision DOJ 7/91 - Approved by ST Crte for publication
addressing probation and 4/92 - Considered'
production of statements (later 6/92 -Apprdve d by ST Cmte'L l
renumbered to CR32(c)(2)) 9/02-Appred? by Judicial Conference

4/93 -Apprved by Supreme Court
12/9 -JEfet

CO0MpLET*EDhvJ

[CR 32.11-Production of 7/91 - Apprved for publication by ST Cmte
statements 4/92 - Considered

6/92 - Approved lby ST Cmte
9/92 - Approved' by Jud Conf
4/93 -Approedlby Sup Ct
12/93 - Effective
COMPLETED'

[CR 32.11- Technical Rabiej 2/98-Letter tsent advising chair & reporter
correction of "magistrate" to (2/6/98) 4/98 - Approved, but deferred until style project completed
"magistrate judge." PENDING FURTHER ACTION

[CR 32.11-pending victims Pending 10/97- Adv CnmtO expressed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and 'decidedto keep the subcmte in place to monitor/respond to the _

1997/98. legislation.-
PENDING 1lURTHER ACTION
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Proposal Source, Status
L. Date,

and Doc#

§7 [CR 32.21 - Create forfeiture John C. 10/96 -Draft presented and considered

procedures Keeney, DOJ, 4/97 - Draft presented and approved for request to publish
3/96 (96-CR- 6/97 - Approved for publication by ST Cmte

r . D) 8/97- Published for public comment

L 4/98- Approved and forwarded to St Cmte
6/98 - Rejected by Stg Cmte

10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99 -Approved by Stg Cmite
3/99 Approved by Jud Conf

COMPLETED

[CR 331 - Time for filing John C. 106/95-Considered
motion for new trial on ground Keeney, DOJ 4/96 - Draft presented and approved

of newly discovered evidence 9/95 6/96 - Approved for publication by ST Cmte

L 8/96 - Published for public comment
4/97 - Forwarded to ST Cmte
6/97 - Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supremr e Court
12/98 - Effective

17 COMPLETED

L'
[CR 35(b)] - Recognize Judge T. S. 10/95 - Draft presented and considered
combined pre-sentencing and Ellis, III 7/95 4/96 - Forwarded to ST Cmte
post-sentencing assistance 6/96 - Approved for publication by ST Cmte

8/96 - Published for public comment
4/97 - Forwarded t1o ST Crmte
6/97 - Approved by ST Crnte

L, 9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court
12/98 - Effective
COMPLETED

[CR 35(b)] To permit sentence Judge Ed 3/99- Referred to chair and reporter

X reduction when defendant Cames
assists government before or 3/99
within 1 year after sentence (99-CR-A)

§7 [CAR 35(b)] To resolve conflict Asst. Attorney 3/99- Referred to chair and reporter
in circuits Gen./ Crim.

Div. 4/99
(99-CR-C)

[CR 35(b)] - Recognize S.3, Sen Hatch 1/97 -Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of

assistance in any offense 1/97 1997
r . 6/97 - Stotler letter to Chairman Hatch

COMPLETED

[CR 35(c)] - Correction of Jensen, 1994 10/94- Considered
sentence, timing 9th Cir. 4/95 - No action pending restylization of CR Rules

decision 4/99-Considered
PENDING FURTHER ACTION
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Proposal Source, Status
l _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ J D ate, .

._________________ and D oc

[CR35(b)] - Substantial Judge Edward PENDING FURTHER ACTION V
asssistance provided after one E. Carnes 3/99
year (99-CR-A)

[CR 38(e)] - Conforming 4/97-, Draft presented and approved for publication'
amendment to CR 32.2 6/97 - Approved by ST Cmte for publication

8/97- Published for public comment
4/98- Approved and forwarded to St Cmte , I
6/98- Withdrawn in. light of rejection of R. 32.2 by Stg Cmte
10/98 - revised and resubmitted to stg cmte for transmission to conference
1/99-Approved by Stg Cmte ,l
3/99 - Approved by Jud Conf
COMPLETED

[CR 401 - Commitment to 7/91 - Approved for publication by ST Cmte
another district (warrant may 4/92 - Considered
be produced by facsimile) 6/92 -Approved byST Cmte

9/92 - Approved by Jud Conf
4/93 - Approved by sup Ct
12/93-Effective
COMPLETED. ,

[CR 401 -Treat FAX copies Mag Judge 10/93 - Rejected
of documents as certified Wade COMPLETED j.

Hampton 2/93 , I

[CR 40(a)] - Technical Criminal 4/94 -Consi ded, conforming, change no publication necessary
amendment conforming with Rules Cmte 6/94 - Approved by ST Cmte
change to CR5 4/94 9/94-Approved by Jud Conf

4/95M-Approkied by Sup Ct
12/95- Efectiv'
COMPLETED

f l I '

[CR 40(a)] -Proximity of Mag Judge 10/94 - ConsideTred and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 - Consi deed and rejected
proceedings Collings 3/94 COMPLETED

[CR 40(d)] - Conditional Magistrate 10/92 - Forwarded to ST Cmte for publication
release of probationer; Judge Robert 4/93 - Discussed ,
magistrate judge sets terms of B. Collings 6/93 - Approved by ST CmteL
release of probationer or 11/92 9/93 - Approved by Jud Conf
supervised release 4/94 - Approved by Sup Ct

12/94 - Effective
COMPLETED

[CR 411 - Search and seizure 7/91 - Approved for publication by ST Cmte
warrant issued on information 4/92 - Considered
sent by facsimile 6/92 - Approved by ST Cmte

9/92 - Approved by Jud Conf
4/93 - Approved by Sup Ct
12/93 - Effective
COMPLETED
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Proposal 1 Source, Status
Date,
and Doe #

[CR 411 - Warrant issued by J.C. Whitaker 10/93 -Failed for lack of a motion

authority within the district 3/93 COMPLETED

s [CR 41(c)(2)(D)] - recording J. Dowd 2/98 4/98 - Tabled until study reveals need for change

d of oral search warrant DEFERRED INDEFINITELY

[CR 41(c)(1) and (d)- Judge B. PENDING FURTHER ACTION
enlarge time period Waugh Crigler

11/98
(98-CR-D)

[CR 41(d)] -covert entry for DOJ 9/2/99 10/99- Considered .

purposes of observation only PENDING FURTHER ACTION

! [CR 41(d)] -tracking DOJ 7/15/99 10/99 - Considered

# devices PENDING FURTHER ACTION

[CR 43(b)] -Sentence absent . DOJ 4/92 10/92- Subcmte appointed
defendant 4/93 - Considered

6/93 - Approved for publication by ST Cmte
9/93 - Published for public comment
4/94 - Deleted video teleconferencing provision & forwarded to ST Cmte

L 6/94 - Approved by ST Cmte
9/94 - Approved by Jud Conf
4/95- Approved by Sup Ct
12/95 - Effective
COMPLETED

fl [CR 43(b)] - Arraignment of 10/98- Subcmte appointed

detainees by video 4/99 - Considered
teleconferencing PENDING FURTHER ACTION

[CR 43(c)(4)] - Defendant John Keeney, 4/96 - Considered
need not be present to reduce DOJ 1/96 6/96 - Approved for publication by ST Cmte

or change a sentence 8/96 - Published for public comment
4/97 - Forwarded to ST Cmte

6/97-Approved by ST Cmte
9/97-Approved by Jud Conf
4/98 - Approved by Supreme Court

12/98 - Effective
i. COMPLETED

F [CR 43(c)(5) - Defendant to Judge Joseph 10/97 Referred to reporter and chair
L waive personal arraignment on G. Scoville, 4/98 -Draft amendments considered, subcmte appointed
2 subsequent, superseding 10/16/97 10/98 - Cmte considered; reporter to submit draft at next meeting

^ indictments and enter plea of (97-CR-I) and PENDING FURTHER ACTION
not guilty in writing Mario Cano

1 ~ ~~~~~~~~97--
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Proposal Source, | Status
Date,
and Doe

ICR 46] - Production of 6/92 - Approved by ST Cmte I
statements in release from 9/92 - Approved by Jud Conf
custody proceedings 4/93 - Approved by Sup Ct

12/93 - Effective
COMPLETED

[CR 461 - Release of persons Magistrate 10/94 - Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized
probation or supervised release Collings 3/94 PENDING FURTHER ACTION

[CR 461 -Requirements in 11/95 Stotler 4/96 - Discussed and no action taken
AP 9(a) that court state reasons letter COMPLETED
for releasing or detaining,
defendant in a CR case

[CR 46 (e)J - Forfeiture of H.R. 2134 4/98 -Opposed amendment
bond COMPLETED

[CR 46(i)] - Typographical Jensen 7/91 - Approved for publication by ST Cmte F
error m rule in cross-citation 4/94 - Considered

[9/94 - No action taken by Jud Conf because Congress corrected error
- I COMPLETEDC

ICR 471 - Require parties to Local Rules 10/95 -, Subcmte appointed
csnfer or attempt to confer Project 4/96 - Rejected by subcmte
be fore any motion is filed COMPLETEDl"i

ICR 491]- Double-sided Environmental j 4/92 - Chair informed EDF that matter was being considered by other
Defense Fund cmtes in Jud C'onf"
12/91 COMPLETED

[CR 49(c)] - Fax noticing to Michael E. 19/97 Mailedito reporter and chair
produce substantial cost Kunz, Clerk of 4/98 - Referred to Technology Subcmte
savings while increasing Court 9/10/97 4/99-Consideed
efficiency and productivity (97-CR-G) PENDING TIER ACTION

ICR49(c)] -Facsimile service William S. 11/97 - Rfed toxreporter-and chair, pending Technology Subcmte study U
of notice to counsel Brownell, 4/99 -Considjrd

10/20/97 PENDING MTgHER ACTION
_________________ (CR-J)

[CR 49(e)] -Delete provision Prof. David -4/94 - Considered
re ~filing notice of dangerous Schlueter 4/94 6/94 -ST Cmte, approved without publication
of Sender status -conforming 9/94 -Jud CorksApproved

endment ,4/95 Sup Ct approved
a0endni 12/95-Effective

_______ I COM:PLETED'

7 ]CO~~~~~~~~~~~~
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Proposal Source, | Status
L Date,

and Doc #

t [CR53] - Cameras in the 7/93 - Approved by ST Cmte
courtroom 10/93 -Published

4/94 - Considered and approved
F 6/94 - Approved by ST Cmte

9/94 - Rejected by Jud Conf
10/94-Guidelines discussed by cmte

. __________________ _________ COMPLETED
[CR541 - Delete Canal Zone Roger Pauley, 4/97 - Draft presented and approved for request to publish

minutes 4/97 6/97 - Approved for publication by ST Cmte
mtg 8/97- Published for public comment

L 4/98 - Approved and forwarded to Stg Cmte
6/98 -Approved by Stg Cmte
9/98 - Approved by Jud Conf
4/99 - Approved by Sup. Ct.
12/99- Effective
COMPLETED

[CR 57] - Local rules ST meeting 4/92 - Forwarded to ST Cmte for public comment

technical and conforming 1/92 6/93 - Approved for publication by ST Cmte

[o amendments & local rule 9/93 - Published for public comment
renumbering 4/94 - Forwarded to ST Cmte

12/95 - Effective
V [CR COMPLETED

[CR 571 - Uniform effective Stg Cmte 4/98 - Considered an deferred for further study

date for local rules meeting 12/97 PENDING FURTHER ACTION

[WR 58] - Clarify whether Magistrate 4/95 No action
forfeiture of collateral amounts Judge David COMPLETED,
to a conviction G. Lowe 1/95

[CR 58 (b)(2)] - Consent in Judge Philip 1/97- Reported out by CR Rules Cmte and approved by ST Cte for
magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal

(96- CR-B) Courts Improvement Act
4/97-Approved by Sup Ct

L 12/97 - Effective
COMPLETED

L [CR 591 - Authorize Judicial Report from 4/92 - Considered and sent to ST Cmte
Conference to correct technical ST 6/93 - Approved for publication by ST Cmte

P_ errors with no need for Subcommittee 10/93 - Published for public comment
Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Cmte

X, Congressional action 6/94 - Rejected by ST Cmte
COMPLETED

[Megatrials] - Address issue ABA 11/91 -Agenda
1/92 - ST Cmte, no action taken
COMPLETED

L
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Proposal Source, Status F
Date, Eit
and Doc# |

[Rule 8. Rules Governing 7/91 - Approved for publication by ST Cmte
§22551 - Production of 4/92 - Considered
statements at evidentiary 6/92 - Approved by ST Cmte
hearing 9/92 - Approved by Jud Conf

4/93-Approved by Sup Ct 1a
12/93--Effective
COMPLETED

[Rules Governing Habeas CV Cmte 10/97 - Subcmte appointed
Corpus Proceedings]- 4/98 -Considered; further study
miscellaneous changes to Rule 10/98 - Cmte approved some proposals and deferred others for further
8 & Rule 4 for §2255 & §2254 consideration LU
proceedings PENDING FURTHER ACTION

[CR8(c)J - Apparent mistakes Judge Peter 8/97 - Referred to reporter
in Federal Rules Governing Dorsey 7/9/97 10/97-Referred to subcmte
§ 2255 and § 2254 (97-CR-F) 4/98 - Cmte considered

10/98 - Cmte considered
PENDINGiFURTHER ACTION

[U.S. Attorneys admitted to DOJ 11/92 4/93- Considered
practice in Federal courts] COMPLETED 11_1_'l_____}

[Restyling CR Rules] 10/95 - Considered
4/96 - On hold pending consideration of restyled AP Rules published for public

comment,
4/98 - Advised that Style Subc intends to complete first draft by the end of the
year -
12/98 - Style subcmte completespits draft
4/99 - Considered Rules 1-9

6/99 - Considered Rules 1-22
PENDING FURTHER ACTION

Style: Rules 1-9 SubCmte A 4/99- Considered
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r ~~~~~AGENDA DOCKETING

ADVISORY COMMITTEE ON EVIDENCE RULES

L ~ ~~Proposal ISource, Status____________________________j Date,

[EV 1011 -Scope 6/92 - Approved by ST Crate.
'9/92 - Approved by Jud. Conf.
4/93 - Approved by Sup. Ct.
12/93 - Effective

L 5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmate.
9/94 - Published for public comment
COMPLETED,

1EV 102 - Purpose and Construction 5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmate.

L ~~~~~~~~~~~~~~~~9/94 - Published for public comment,
COMPLETED

r 1V 1031 - Ruling on EV 9/93 - Considered
L ~~~~~~~~~~~~~~~5/95 -Decided not to amend (Comprehensive Review)

7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

L~~~~~~~~~~~~~~~~~~~~ COMPLETED
1EV 103(a)] - When an in limine motion must 9/93 - Considered
be renewed at trial (earlier proposed amendment 5/94 - Considered
would have added a new Rule 103(e)) 10/94 -Considered

1/95 - Approved for publication by ST Cmte.
5/95 - Considered. Note revised.
9/95 - Published for public comment
4/96 - Considered
11/96 - Considered. Subcommittee appointed to draft

altemnative.
4/97 - Draft requested for publication
6/97 - ST Cmte. recommitted to advisory cmte for

further; study
L ~~~~~~~~~~~~~~~~~10/97 - Request to publish revised version

1/98 - Approvpd for publication by ST Cmte.
8/98 - Published for comment
10/98 - Cmte considered comments and statements from

witnes se
4/99 - Cmte approved with revisions
6/99 - Stg Comte approved

9/99 - Judicial, Conference Approved
PENDING FURTHER ACTION
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Proposal Source, Status
Date, ",J

and Doc

[EV1041 -Preliminary Questions 9/93 - Considered
1/95 - Considered
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9195 -Published for public comment
COMPLETED

[EV 105] - Limited Admissibility 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

|EV 1061-Remainder of or Related Writings 5/94-Decided not to amend (Comprehensive Review) 1
or Recorded Statements 6/94 - Approved for publication by ST Cmte. L!

9/94 - Published for public comment
_ _ _ _ _ _ _ _ _ _ _ _ COMPLETED

[EV 1061 - Admissibility of "hearsay" Prof. 4/97 - Reporter to determine whether any amendment is
statement to correct a misimpression arising from Daniel appropriate
admission of part of a record Capra lJ0/97 - No action necessary

(4/97) COMPLETED

1EV 2011 -Judicial Notice of Adjudicative 9/93 - Considered
Facts 5/94 -Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
l 9/94 - Published for public comment
l11/96 - Decided not to amend
COMPLETED

[EV 201(g)] -Judicial Notice of Adjudicative 5/94 - Decided not to amend (Comprehensive Review)
Facts 6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
11/96 - Decided to take no action
1DEFERRED ITDEFINITELY

[EV 3011]-Presumptions in General Civil ff 5/94 - Decided not to amend (Comprehensive Review)
|Actions and Proceedings. (Applies to -6/94 - Approvd for publication by ST Cmte.
eVidentiary presumptions but not substantive 9/94 - Publish d for public comment
presumptions.) bl/96 - Deferned until completion of project by Uniform

Rules ommittee
________________________ _ ' I PENDING FU1ITHER ACTION [

EI£V 302]1- Applicability of State Law in Civil 5194 - Decided not to amend (Comprehensive Review)
|Ations and Proceedings 6/94 - Approv d for publication by ST Cmte.

9/94- Publish d for public comment
L _____________________________ ________ COM PLETEDL

Page 2 F
Advisory Committee on Evidence Rules
December 8, 1999
Doc. No. 1945



Proposal Source, Status
Date,

and Doc
C . ~#1

[EV 4011 - Definition of "Relevant Evidence" 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

L l[EV 402] - Relevant Evidence Generally 9/93 - Considered
Admissible; Irrelevant Evidence Inadmissible 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

f~ [EV 403] - Exclusion of Relevant Evidence on 9/93 - Considered

L Grounds of Prejudice, Confusion, or Waste of 5/94 - Decided not to amend (Comprehensive Review)
Time 6/94 -Approved for publication by STCmte.

9/94 - Published for public comment

L , . COMPLETED

1EV 4041 - Character Evidence Not Admissible Sen. Hatch 9/93 - Considered
to Prove Conduct; Exceptions; Other Crimes S.3, § 503 5/94 - Decided not to amend (Comprehensive Review)

(l1/97)(deal 6/94 - Approved for publication by ST Cmte.
ing with 9/94 - Published for public comment
404(a) 10/94 - Considered with EV 405 as alternative to EV

413-415
4/97 - Considered
6/97 - Stotler letter to Hatch on S.3
10/97 - Recommend publication
1/98 - Approved for publication by the ST Cmte.
8/98 - Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions
6/99 - Stg Comte approved
l9/99 - Judicial Conference Approved
PENDING FURTHER ACTION

r [EV 404(b)] - Character Evidence Not Sen. Hatch 9/93 - Considered
Admissible to Prove Conduct; Exceptions; Other S.3, § 713 5/94-Decided not to amend (Comprehensive Review)

~ Crimes: Other crimes, wrongs, or acts. (1/97) 6/94 - Approved for publication by ST Cmte.
(Uncharged misconduct could only be admitted if ./94 - Published for public comment

f Wthe probative value of the evidence substantially 10/94 - Discussed
L outweighs the prejudicial effect.) 11/96 -Considered and rejected any amendment

4/97 - Considered
6/97 - Stotler letter to Hatch on S.3

Lo110/97 - Proposed amendment in the Omnibus Crime Bill
rejected

COMPLETED

L Page 3
Advisory Committee on Evidence Rules
December 8, 1999LI Doc. No. 1945



Proposal Source, Status
Date,

and Doc

[EV 4051 - Methods of Proving Character. 9/93 - Considered
(Proof in sexual misconduct cases.) 5/94 - Considered

10/94- Considered with EV 404 as alternative to EV
413415

COMPLETED

1EV 4061 - Habit; Routine Practice 10/94-Decided not to amend (Comprehensive Review)
1/95 - Approved for publication by ST Cmte.
COMPLETED

[EV 407] - Subsequent Remedial Measures. Subcmte. 4/92 - Considered and rejected by CR Rules Cmte.
(Extend exclusionary principle to product reviewed 9/93 - Considered
liability actions, and clarify that the rule applies possibility 5/94 - Considered
oily to measures taken after injury or harm of 10/94-Considered - j
caused by a routine event.) amending 5/95 - Considered

(Fall 1991) 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
4/96 - Approved & submitted to ST Cmte. for transmittal to

Jud. Conf.
6/96 - Approved by ST Cmte.
9/96 - Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.
12/97 - Enacted
COMPLETED

[EjV 4081 - Compromise and Offers to 9/93 - Considered
Compromise 5/94 - Considered

1/95- Considered
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED'

EV 409] -Payment of Medical and Similar 5,/94 - Decided not to amend (Comprehensive Review)
E-penses a694 -Approved for publication by ST Cmte. I

91/94 - Published for public comment
COMPLETED

E 4101 - Inadmissibility of Pleas, Plea 9193 - Considered and recommended for CR Rules Cmte.
DI cussions, and Related Statements COMPLETED

[E 4111 -Liability Insurance 5/95 - Decided not to amend (Comprehensive Review) r
7/195 - Approved for publication by ST Cmte.
./95 - Published for public comment
I COMPLETED4; i7
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Proposal Source, Status

l Date,
and Doc

[EV 412] - Sex Offense Cases; Relevance of Prof. 4/92 -Considered by CR Rules Cmte.
Alleged Victim's Past Sexual Behavior or David 10/92 - Considered by CR Rules Cmte.

l Alleged Sexual Predisposition Schlueter 10/92 - Considered by CV Rules Cmte.
(4/92); 12/92 - Published
Prof. 5/93 - Public Hearing, Considered by EV Cmte.
Stephen 7/93 - Approved by ST Cmte.

USaltzburg 9/93 - Approved by Jud. Conf.
(4/92) 4/94 - Recommitted by Sup. Ct. with a change

9/94 - Sec. 40140 of the Violent Crime Control and Law

.I Enforcement Act of 1994 (superseding Sup. Ct.
action)

12/94 - Effective
COMPLETED

[EV 413] - Evidence of Similar Crimes in 5/94 - Considered
Sexual Assault Cases 7/94 - Considered by ST Cmte.

9/94-Added by legislation
1/95 - Considered
1/95 - Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

[EV 414] - Evidence of Similar Crimes in 5/94- Considered
Child Molestation Cases 7/94 - Considered by ST Cmte.

9/94 - Added by legislation
1/95-Considered
1/95-Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

JEV 4151 -Evidence of Similar Acts in Civil 5/94 - Considered
Cases Concerning Sexual Assault or Child 7/94 - Considered by ST Cmte.
Molestation 9/94-Added by legislation
l 1/95-Considered

1/95 - Reported to but disregarded by Congress
7/95 - Effective
COMPLETED

L EV 501] - General Rule. (Guarantee that the 42 U.S.C., 110/94 - Considered
confidentiality of communications between § 13942(c) 1195 - Considered
sexual assault victims and their therapists or (1996) 11/96 - Considered
trained counselors be adequately protected in 1/97 - Considered by ST Cmte.
Federal court proceedings.) 3/97 - Considered by Jud. Conf.

4/97- Reported to Congress
______________________________ l______ COMPLETED
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Proposal Source, Status
Date, . i

and Doc

[EV 5011 - Privileges, extending the same 11/96 -Decided not to take action
attorney-client privilege to in-house counsel as to 10/97 -Rejected proposed amendment to extend the same,
outside counsel privilege to in-house counsel as to outside counsel L J

10/98 - Subcmte appointed to study the issue
COMPLETED

[Privileges] - To codify the federal law of EV Rules 1,1/96 - Denied r|
privileges Committee 10/98 - Cmte. reconsidered and appointed a subcmte to

(11/96) further study the issue
4/99 - Considered pending further study
10/99- Subcomte established to study
PENDING FURTHER ACTION

[EV 5011 Parent/Child Privilege Proposed 4/98 - Considered; draft statement in opposition prepared
l _________________________ _ ,,Legislation COMPLETED
1EV 6011 - General Rule of Competency 9/93 - Considered

5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[ EV 6021 - Lack of Personal Knowledge 9/93-Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
l994 - Published for public comment
COMPLETED

iEV 6031 - Oath or Affirnation 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte. MA

9/94 - Published for public comment LJ

COMPLETED

iEV 6041 - Interpreters 9/93 - Considered
5l'94 - Decided not to amend (Comprehensive Review)
6(94 - Approved for publication by ST Cmte.
9(94 - Published for public comment 7
COMPLETED

[ 6051 - Competency of Judge as Witness 9 93 - Considered
1l0/94 - Decided not to amend (Comprehensive Review)
1/95- Approved for publication by ST Cmte.
9(95-Published for public comment
ICOMPLETED
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Proposal Source, Status
LpDate,
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[EV 606] - Competency of Juror as Witness 9/93 - Considered
, - 10/94-Decided not to amend (Comprehensive Review)

1/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 607] -Who May Impeach 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 608] - Evidence of Character and Conduct 9/93 - Considered
of Witness 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.

9/94 - Published for public comment
COMPLETED

[EV 608(b)] - Inconsistent rulings on exclusion 10/99 - ConsideredK of extrinsic evidence PENDING FURTHER ACTION

jEV 609] - Impeachment by EV of Conviction 9/93 - Considered
of Crime. See 404(b) 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
11/96 - Considered
4/97 - Declined to act
COMPLETED

[EV 609(a) - Amend to include the conjunction Victor 5/98 - Referred to chair and reporter for consideration
"or" in place of "and" to avoid confusion. Mroczka 10/98 - Cmte declined to act

4/98 COMPLETED
(98-EV-A)

[EV 6101 - Religious Beliefs or Opinions 5/94 - Decided not to amend (Comprehensive Review)
6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment

C __________________________ COM PLETED

[EV 6111 - Mode and Order of Interrogation 9/93 - Considered
__ and Presentation 5/94 - Decided not to amend (Comprehensive Review)

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

r [EV 611(b)] - Provide scope of cross- 4/94 - Decided not to amend (Comprehensive Review)
examination not be limited by subject matter of 6/94 - Approved for publication by ST Cmte.
te direct 9/94 - Published for public comment7 11/96-Decided not to proceed

COMPLETED
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[EV 6121 - Writing Used to Refresh Memory 9/93 - Considered
5/94 - Decided not to amend (Comprehensive Review)

1 6/94 - Approved for publication by ST Cmte.
9/94 -Published for public comment L
COMPLETED

[EV 6131 - Prior Statements of Witnesses 9/93 - Considered LI
5/94 - Decided not to amend (Comprehensive Review)
6/94-Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETED

[EV 614] -Calling and Interrogation of 9/93 - Considered
Witnesses by Court 5/94 - Decided not to amend (Comprehensive Review) lI

6/94 - Approved for publication by ST Cmte.
9/94 - Published for public comment
COMPLETEI%

1EV 615] - Exclusion of Witnesses. (Statute 42 U.S.C., 9/93 - Considered
guarantees victims the right to be present at trial § 10606 5/94 - Decided not to amend (Comprehensive Review) l 7

under certain circumstances and places some (1990) 6/94 - Approved for publication by ST. Cmte. V
limits on rule, which requires sequestration of 9/94 - Published for public comment
witnesses. Explore relationship between rule and 11/96 - Considered
the Victim's Rights and Restitution Act of 1990 4/97 - Submitted for approval without publication
and the Victim Rights Clarification Act of 1997 6/97 - Approved by ST Cmte.
passed in 1996.) 9/97 - Approved by Jud. Conf.

4/98 - Sup Ct approved
12/98 -Effective

COMPLETED

[FV 6151 -Exclusion of Witnesses Keaedy- 10/97B- Response to legislative proposal considered; members lI
jlLeahy Bill asked for any a(d Iitional comments
(S. 1081) COMPLETED,,

1EV 7011 -Opinion testimony by lay witnesses 10/97 - Subcmte. formed to study need for amendment
4/98 - Recommend publication
6/98- Stg. Cmte approves request to publish
8/98 -Publishbd for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions
6/99- Stg Coite approved
9/99-Judicial Conference Approved
PENDING FURTHER ACTION
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and Doc

[EV 7021 - Testimony by Experts H.R 903 2/91 - Considered by CV Rules Cmte.
and S. 79 5/91 -Considered by CV Rules Cmte.
(1997) 6/91 - Approved for publication by ST Cmte.

8/91 - Published for public comment by CV Rules Cmte.
4/92 - Considered and revised by CV and CR Rules Cmtes.
6/92 - Considered.by ST Cmte.
4/93-Considered
5/94 - Considered
10/94 - Considered
1/95 - Considered (Contract with America)
4/97 -Considered. Reporter tasked with drafting

proposal.r r4/97 -Stotler letters to Hatch and Hyde
10/97 - Subcmte. formed to study issue further
4/98 - Recommend publication
6/98 - Stg. Cmte approves request to publish
8/98 - Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions

L 6/99 - Stg Comte approved
9/99 - Judicial Conference Approved
PENDING FU,,RTHER ACTION

[EV 7031 - Bases of Opinion Testimony by 4/92 - Considered by CR Rules Cmte.
Elxperts. (Whether rule, which permits an expert 6/92 - Considered by ST Cmte.
to rely on inadmissible evidence, is being used as 5/94 - Considered
means of improperly evading hearsay rule.) 10/94 - Considered

l 1/96 - Considered
4/97 - Draft proposal considered.
10/97 -Subcmte. formed to study issue further l

4/98 - Recommend publication
6/98 - Stg. Cinte approves request to publish

L 8/98 - Published for comment
10/98 - Cmte considered comments and statements from

witnesses
4/99 - Cmte approved with revisions

L . 6/99 - Stg Comte approved
9/99 -Judicial Conference Approved
PENDING FURTHER ACTION
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[EV 7051 - Disclosure of Facts or Data 5/91 - Considered by CV Rules Cmte.
Underlying Expert Opinion 6/91 - Approved for publication by ST Cmte.

8/91 -Published for public comment by CV Rules Cmte.
4/92 - Considered by CV and CR Rules Cmtes
6/92 - Approved by ST Cmte.
9/92 - Approved by Jud. Conf.
4/93 -Approved by Sup. Ct. EL
12/93 - Effective
COMPLETED

[EV 7061 -Court Appointed Experts. (To Carnegie 2/91 - Tabled by CV Rules Cmte. pi
accommodate some of the concerns expressed by (2/91) 11/96-Considered
the judges involved in the breast implant 41/97 - Considered. Deferred until CACM completes their
litigation, and to determine whether the rule study.L
should be amended to permit funding by the PENDING FURTHER ACTION
government in civil cases.)

[EV 801(a-c)] Definitions: Statement; 5/95 - Decided not to amend (Comprehensive Review)
Declarant; Hearsay 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment 7
COMPLETED L

[EV 801(d)(1)] - Definitions: Statements which 1/95 - Considered and approved for publication I

are not hearsay. Prior statement by witness. C{95 - Decided not to amend (Comprehensive Review)
9/95 - Published for public comment

DC t I COMPLETED

[tV 801(d)(1)] Hearsay exception for prior Judge 4/98 - Considered; tabled
consistent statements that would otherwise be Bullock PENDING FURTHER ACTION
a 1missible to rehabilitate a witness's credibility

[EV 801(d)(2)] - Definitions: Statements Drafted by 4/92 Considered and tabled by CR Rules Cmte
Ahich are not hearsay. Admission by party- - Prof. l i/95 Considered by ST Cmte.

opponent. (Bouriailv) David i 5/95 - Considered draft proposed
o~ponent. (Bourially) Schlueter, /95 -Approved for publication by ST Cmte.

Reporter, 9/95 -Published for public comment
4/92 4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approped by Jud. Conf. El
4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED

[EV 8021 -Hearsay Rule 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED
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[EV 803(l)-(5)] - Hearsay Exceptions; 1/95 Considered
Availability of Declarant Immaterial 5/95 - Decided not to amend (Comprehensive Review)

7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 803(6)] - Hearsay Exceptions; Roger 9/93 - Considered
Authentication by Certification (See Rule 902 for Pauley, 5/95 - Decided not to amend (Comprehensive Review)
parallel change) DOJ 6/93 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
11196 - Considered
,4/97 -Draft prepared and considered. Subcommittee

appointed for further drafting.
L 10/97-Draft approved for publication

1/98 - Approved for publication by the ST Cmte.
8/98 - Published for comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved
6/99 - Stg Comte approved
9/99 - Judicial Conference Approved
PENDING FURTHER ACTION

[EV 803(7)-(23)] - Hearsay Exceptions; 1/95 - Considered
Availability of Declarant Immaterial 5/95 - Decided not to amend (Comprehensive Review)

7195 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

V 1EV 803(8)] - Hearsay Exceptions; Availability 9/93 - Considered
of Declarant Immaterial: Public records and 5/95 - Decided not to amend (Comprehensive Review)
reports. 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
4/96 - Considered regarding trustworthiness of record
11/96 - Declinedto take action regarding admission on

behalf of defendant
LI COMPLETED

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Proposal Source, Status
Date,

and Doc

[EV 803(24)] - Hearsay Exceptions; Residual EV Rules 5/95 - Combined with EV804(b)(5) and transferred to a
Exception Committee new Rule 807.

(5/95) 7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment l
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf. '
6/96 - Approved by St. Cmte. '
9/96 - Approved by Jud. Conf.

4/97 -Approved by Sup. Ct.
12/97 - Effective
COMPLETED

1EV 803(24)] -Hearsay Exceptions; Residual 10/96 - Considered and referred to reporter for study
Exception (Clarify notice requirements and- 10/97 - Declined to act
determine whether it is used too broadly to admit COMPLETED
dubious evidence)

[EV 804(a)J - Hearsay Exceptions; Declarant Prof. 4/92 - Considered by CR Rules Cmte.
Unavailable: Definition of unavailability David 6192 - Considered by ST Cmte. for publication l

Schlueter i1/95 - Considered and approved for publication l
(4/92); . 5/95 - Decided not to amend (Comprehensive Review)
Prof. 7/95 - Approved for publication by ST Cmte.
Stephen 9/95 - Published for public comment
Saltzburg COMPLETED

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~ ' (4 /9 2 )

1EV804(b)(1)-(4)] - Hearsay Exceptions 10/94 - Considered
1/95- Considered and approved for publication by ST

Crate. ,
5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte. I
9/95 - Published for public comment
COMPLETED

1EV 804(b)(3)] - Degree of corroboration 10/99 - Considered by comte
rewarding declaration against penal interest PE ' ENDING FUlITHER ACTION

[EV 804(b)(5)] -Hearsay Exceptions; Other 5/95 - Combined with EV804(b)(5) and transferred to a
exceptions new Rule 807.

7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.
12/97 - Effective
COMPLETED
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Proposal Source, Status

L Date,
and Doc

[EV 804(b)(6)] - Hearsay Exceptions; Prof. 4/92 - Considered by CR Rules Cmte.

Declarant Unavailable. (To provide that a party David 7/95 - Approved for publication by ST Cmte.

forfeits the right to object on hearsay grounds to Schlueter 9/95 - Published for public commentL the admission of a statement made by a declarant (4/92); 4/96 - Considered and submitted to ST Cmte. for

whose unavailability as a witness was procured Prof. transmittal to Jud. Conf.
Fr' by the party's wrongdoing or acquiescence.) Stephen 6/96 - Approved by ST Cmte.

L 'Saltzburg 9/96 - Approved by Jud. Conf.
8(4/92) 4/97 - Approved by Sup. Ct.

12/97 - Effective

Lo COMPLETED

L [EV 805]- Hearsay Within Hearsay 1/95-Considered
5/95 - Decided not to amend (Comprehensive Review)

7/95 - Approved for publication by ST Cmte.
9/95 -Published for public comment
COMPLETED

W. IEV 8061 - Attacking and Supporting EV Rules 5/95 - Decided not to amend

Credibility of Declarant. (To eliminate a comma Committee 7/95 - Approved for publication by ST Cmte.

that mistakenly appears in the current rule. 5/95 9/95 - Published for public comment

Technical amendment.) 4/96 - Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

6/96 - Approved by'St. Cmte.
9/96 - Approved by Jud. Conf.
4/97 - Approved by Sup. Ct.

12/97 - EffectiveL _____________________________ .___.._ COMPLETED

[EV 806]- To admit extrinsic evidence to 11/96- Declined to act
impeach the character for veracity of a hearsay COMPLETED
declarant

1EV 807] - Other Exceptions. Residual' EV Rules 5/95 - This new rule is a combination of Rules 803(24)

C exception. The contents of Rule 803(24) and Committee and 804(b)(5).
l Rule 804(b)(5) have been combined to form this 5/95 7/95 - Approved for publication by ST Cmte.

new rule. 9/95 - Published for public comment
4/96 - Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 - Approved by St. Cmte.
9/96 - Approved by Jud. Conf.
10/96 - Expansion considered and rejected
4/97 - Approved by Sup. Ct.
12/97 -Effictive
COMPLETED

1EV 807] - Notice of using the provisions Judge 4/96 - Considered
Edward 11/96 - Reported. Declined to act.
Becker COMPLETED
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Date,
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[EV 901] - Requirement of Authentication or 5/95a- Decided not to amend (Comprehensive Review)
Identification 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
COMPLETED

[EV 9021 - Self-Authentication 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte. i
9195 - Published for public comment
10/98 - Cmte considered comments and statements from
witnesses
4/99 - Cmte approved with revisions 4,
6/99 - Stg Comte approved ,
COMPLETED|

[EV 902] -Use of seals 10/99 - Comte considered
PENDING FURTHER ACTION

[EV 902(6)] -Extending applicability to news Committee 10/98 -to be considered when and if other changes to the rule
wire reports member ate being considered

,(10/98) PENDING FURTHER ACTION

[EV 902 (1 1) and (12)] - Self-Authentication 4/96 - Considered l
of domestic and foreign records (See Rule 803(6) 10/97 - Approved for publication
fob consistent change) 1/98 - Approved for publication by the ST Cmte.

8/98-Published for comment
1'0/98 - Cmte considered comments and statements from
Witnesses I
4/99 - Cmte approved with revisions |,
./99-ST Cmte Approved

-/99-Judicial Conference Approved
PENDING FURTHER ACTION

1EV 903]- Subscribing Witness' Testimony 5/95 - Decided not to amend (Comprehensive Review)
Unnecessary /95-Approved for publication by ST Cmte. |

9/95 -Published for public comment
C4OMPLETED.

[EV 1001] - Definitions 91/93 - Considered
i/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.

, ' 9~~~~~~~~~~~~~(/95 -Published for public comment |l
l ,___________________________ ______ CO M PLETED | F

JEV 10011 - Definitions (Cross references to p0/97 - Considered
automation changes) ' PENDING FURTHER ACTION L
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[EV 10021 - Requirement of Original. 9/93 - Considered
Technical and conforming amendments. 10/93 Published for public comment
L 4/94 - Recommends Jud. Conf. make technical or

L conforming amendments

5/95 - Decided not to amend
7/95 - Approved for publication by ST Cmte.

L 9/95 - Published for public comment
COMPLETED

7 1EV 10031 -Admissibility of Duplicates 5/95 - Decided not to amend (Comprehensive Review)E . 7/95-Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

[EV 10041 - Admissibility of Other Evidence 5/95 - Decided not to amend (Comprehensive Review)

of Contents 7/95 - Approved for publication by ST Cmte.
9/95-Published for public comment

L ~~~~~~~~~~COMPLETED

7 [EV 10051- Public Records 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 Published for public comment

7 _______ COMPLETED

L- [EV 10061 - Summaries 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment

L. COMPLETED

1EV 10071 - Testimony or Written Admission 5/95 - Decided not to amend (Comprehensive Review)
_l of Party 7/95 - Approved for publication by ST Cmte.

9/95 - Published for public comment
COMPLETED,

V [EV 10081 - Functions of Court and Jury 5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte.
9/95 - Published for public comment
COMPLETED

L
[EV 1101] -Applicability of Rules 6/92 - Approved by ST Cmte.

- 9/92 - Approved by Jud. Conf.
k 4/93 - Approved by Sup. Ct.
Lo12/93 - Effective

5/95 - Decided not to amend
7/95 - Approved for publication by ST Cmte.

L . 9/95 - Published for public comment
4/98 - Considered
10/98 - Reporter submits report, cmte declined to act
COMPLETED

L
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Proposal Source, Status -
Date,

and Doc l
L # I

[EV 11021 - Amendments to permit Jud. Conf. CR Rules 4/92 - Considered by CR Rules Cmte.
to make technical changes Committee 6/92 - Considered by ST Cmte.

(4/92) 9/93- Considered
6/94 - ST Cmte. did not approve

:5/95 - Decided not to amend (Comprehensive Review)
7/95 - Approved for publication by ST Cmte. l
9/95 - Published for public comment |
COMPLETED

[EV 11031 - Title 5/95 - Decided not to amend (Comprehensive Review),
7/95 - Approved for publication by ST Cmte.
9195 - Published for public comment
COMPLETED

[Admissibility of Videotaped Expert EV Rules 11/96-Denied but will continue to monitor l3

Testimony] Committee 1/97 - Considered by ST Cmte. l
-F (11/96) PENDING FURTHER ACTION

[Attorney-client privilege for in-house ABA 10/97 - Referred to chair
counsell resolution 10/97 - Denied

(8/97) COMPLETED

[ utomation] - To investigate whether the EV EV Rules 11/96 - Considered
Rules should be amended to accommodate Committee 4/97 - Considered
cLanges in automation and technology (11/96) 14/98 - Considered

PENDING FURTHER ACTION

[Circuit Splits] - To determine whether the 11/96 - Considered
circuit splits warrant amending the EV Rules 4/97 - Considered Il

COMPLETED

[Obsolete or Inaccurate Rules and Notes]- EV Rules 5/93 - Considered
To identify where the Rules and/or notes are Committee, 9/93 - Considered. Cmte. did not favor updating absent rule
obsolete or inaccurate. (11/96) - change

i; -. 1J/96 -Considered
1/97 - Considered by the ST Cmte.
4197 - Considered and forwarded to ST Cmte. [

10/97 - Referrfed to FJC
.198-ST Cmte. Informed of reference to FJC
6/98 - Reporter's Notes published

T COMPLETEDl|

[Statutes Bearing on Admissibility of EVI - 11/96- Considered
T amend the EV Rules to incorporate by 4s'97 - Considered and denied
reference all of the statutes identified, outside the COMPLETED
EV Rules, which regulate the admissibility of EV
proffered in federal court
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[Sentencing Guidelines] -Applicability of EV 9/93 - Considered
Rules 11/96- Decided to take no action

. COMPLETED

K
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Agenda Item IV
L H Committee on Rules of

Practice and Procedure
January 2000
Information

r FEDERAL JUDICIAL CENTER UPDATE

This is a brief update of Judicial Center training and research projects and activities that may
be of interest to the Committee on Rules of Practice and Procedure. The research projects
described below are only a few of the many projects undertaken by the Center, many of
them in support of this and other Judicial Conference committees. The educational programs
noted here represent a small number of the seminars, workshops, and in-court programs
offered in person or electronically by the Center.

I. Selected Research Projects

A. Disclosure of Financial Interests of Parties in Federal Cases. At the request of the
chair of the Committee on Rules of Practice and Procedure, we examined existing
requirements in appellate, district, and bankruptcy courts for parties to disclose
financial interests. Our report provides information on: (1) the scope of financial
information required by the courts and (2) the means used by courts and judges to
require parties to submit such information. Interim reports were presented at the fall
1999 meetings of the Advisory Committees on Appellate, Civil, and Bankruptcy
Rules, which will use the information to help determine the form a disclosure rule
should take.

B. Civil Litigation Management Manual (with AOUSC). The Civil Justice Reform
Act instructs the Judicial Conference to prepare a manual on litigation management
and cost and delay reduction. The litigation manual is being developed for the
Committee on Court Administration and Case Management as a joint FJC/AOUSC
project. Staff is assisted by two liaison judges from CACM as well as by an advisory
group of seven judges.

C. Discovery of Electronic Documents/Evidence. In anticipation -of a possible
upcoming need of the Advisory Committee on Civil Rules, we are designing and
undertaking a project to examine issues arising out of the discovery of electronic
documents and evidence in the federal courts. We expect to complete this project and
report our findings by the fall of next year.

D. Electronic Evidence in the Courtroom. This is an internally generated project that
will help the Center to focus on specific empirical studies that should be undertaken
on the subject of electronic evidence in the courtroom. A major goal is to develop a
typology of what is generally considered as electronic evidence. Our work will rely



on social and behavioral science research that addresses the unique evidentiary
issues that arise with various types of electronic evidence. We also expect that our L
effort will help to encourage and influence research by others on this subject.

E. Options for Revising District Court Case Weights. At the request of the Statistics L
Subcommittee of the Judicial Resources Committee, we prepared a brief report
discussing a number of options for revising the current case weights.

F. Special Masters. A subcommittee of the Advisory Committee on Civil Rules asked
the Center to conduct an empirical study of the variety of current uses of special
masters in the district courts. Our study assessed the functions of special masters
appointed underFed. R. Civ. P. 53, with particular attention to problems that have
arisen in connection with special masters, and the need, if any, for changes in the 'i
current rules. We expect to do a follow-up study to examine compensation of special
masters, related activities of magistrate judges, and courts' use of other adjuncts
under Rule 53. The results of this phase of the study will be available by the Spring of
next year.

G. Template for Appellate Chief Judges' Deskbook. We have prepared a template or
outline for this deskbook in response to requests from chief circuit judges. The Center
has produced a companion volume, Deskbook for Chief District Judges (2nd ed. L
1993), which the Judicial Conference Bankruptcy Committee and the Administrative
Office used to create a separate Deskbook for Chief Judges of United States
Banikruptcy Courts (2nd ed. 1995). The template is intended to assist each circuit to
prepare its, own chief judge's deskbook. The administrative procedures in the 13
circuits are sufficiently diverse to make impractical 'a common desk reference for
them. It would be equally impractical for the Center to fashion and maintain a
deskbook for each circuit.

H. Selected Federal Judicial History Research

The following are examples of projects undertaken in response to the Center's statutory
mission to "conduct, coordinate, and encourage programs relating to the history of the
judicial branch." As with the rest of this report, not listed are technical assistance L
activities and numerous responses to information requests.

r
A. Landmark Statutes in the History of the Organization and Administration of the

Federal Judiciary. The Center's Federal Judicial History Office completed the selection
and editing of twenty-five landmark statutes in the history of the organization and E
administration of the federal judiciary. The texts of these acts will be presented on the
Center's Web page with an introductory note explaining the historical importance of
each.
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L
r B. Biographical Database Reference Reports. The History Office has prepared a series of

reference reports drawn from the federal judges' biographical database. Samples of the
reports, which demonstrate the research potential of the database, will be published in
the next edition of the newsletter, The Court Historian.

C. Internet Judicial Biographical Database. Working with the Center's Office of
Systems Innovation and Development, the History Office has begun the transfer of the

Lu judges' biographical database to an internet application. This database of the service
record of judges since 1789 will be available on line as part of an expanded history
section of the Center's Web page.

III. Selected Programs on the Federal Judicial Television Network

The Center continues to manage the Federal Judicial Television Network (FJTN) and the
teletraining studio in the Thurgood Marshall Building. To aid viewers, the Center produces
the FJTN Bulletin, which lists and describes broadcasts from the Center, AO, and the USSC.

- A. Programs for Judges. Currently scheduled Center educational programs primarily for
judges include the annual review of the Supreme Court's decisions in the 1998-99 term,
an overview of the Alternative Dispute Resolution Act of 1998, and an update on
bankruptcy law. In September, shortly after new law clerks begin their appointments, the
Center will air a revised two-day Orientation Program for Law Clerks. The Center
encourages judges to build in-court orientation programs for law clerks around this
broadcast.

B. Programs for Court Staff. Among the original broadcasts scheduled for court staff are
new editions in three of the Center's series for probation and pretrial services officers:

Ad substance abuse, guidelines and sentencing, and special needs offenders; management
training programs for all supervisors; a program on working with multidefendant
criminal cases for all staff, and video magazines that illustrate how individual courts
adapt to new procedures and processes, such as total quality service.

L IV. Selected Educational Programs for Judges and Court Staff

Fw- In addition to training offered through the Federal Judicial Television Network as noted
L above, the Center uses seminars, workshops, local court programs and computer- and audio-

based conferences to provide educational programs for judges and court staff.

L, A. Judges. Examples of some of the programs completed this past year and those
scheduled for the upcoming year include:

1. Seminar for Court of Appeals Judges. In October 1999, the Center presented a
three-day seminar for court of appeals judges. The workshop, which was on the craft
of judging, included discussions of opinion writing, the relationship of courts of
appeals and district courts, and methods for dealing with increasing caseloads.
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2. Mediation Workshops for Bankruptcy and Magistrate Judges. On November r
10-12, 1999, the Center conducted a mediation workshop for magistrate judges. The
program emphasized development of core mediation skills through intensive, hands-
on training. Another workshop will be held February 28-March 2, 2000.

3. Conference for District Court ADR Administrators. In response to the 1998
ADR Act's requirement that each district court appoint a judge or staff member to
administer its ADR program, the Center held a conference December 13-15, 1999
for district court ADR administrators. The purpose of the program, which was
funded by a Hewlett Foundation gift to the Center's Foundation, was to give those ,
who hold this relatively new position an opportunity to discuss the range of
responsibilities and issues they may encounter. v

4. CaseManagement Workshop. The Center will conduct a Case Management
Workshop for about thirty district and magistrate judges in Atlanta, GA, August 1-4,
2000. 17A

B. Court Staff. Highlights of educational offerings for court staff scheduled for the next
several months include:

L
* in-court training to give employees in operational support positions an understanding

of the knowledge, skills, and attitudes needed to do their jobs' effectively;

* in-court training to sharpen probation and pretrial services officers' testifying skills;

* three updated training guides to enhance in-court orientation programs for new
officers and supervisors and to assist all officers in conducting financial
investigations;

* an April workshop for teams of chief districtjudges and clerks to identify the critical
elements of executive teamwork;

* a national conference in May for chief probation and pretrial services officers;,

* national orientation seminars for officers; X '

* a new class of mid-level managers in the three year Federal Court Leadership Program;

and
* on-line, video, or audioconferences to provide advanced training for operations

managers, deputies-in-charge, chief-deputies, and court training specialists.

4
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DATE: December 3, 1999

TO: Judge Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

I. Introduction

The Advisory Committee on Appellate Rules met on October 21 and 22 in Tucson,
Arizona. At that meeting, the Advisory Committee approved numerous items for action by the
Standing Committee. The Advisory Committee also removed several other items from its study
agenda. Detailed information about the Advisory Committee's activities can be found in the
minutes of the meeting and in the Committee's docket, both of which are attached to this report.

II. Action Items

The restylized Federal Rules of Appellate Procedure ("FRAP") took effect on
December 1, 1998. As you no doubt recall, the Advisory Committee decided that further
amendments to FRAP would not be forwarded to the Standing Committee until the bench and
bar had an opportunity to become accustomed to the restylized rules. The Advisory Committee
has continued to approve proposed amendments - and we have kept the Standing Committee
appraised of our actions - but to date we have not sought permission to publish those proposed
rule changes.

The bench and bar have now had over a year to become accustomed to the restylized
rules. Moreover, any proposed amendments to FRAP would not be published until August 2000,
giving the bench and bar another nine months to work with the restylized rules before being

He asked to comment on proposed changes to those rules. The Advisory Committee now seeks the
Standing Committee's permission to publish the following proposed amendments in August
2000:



A. Rule 1(b) >2
The Advisory Committee proposes abrogating Rule l(b), which provides that "[t]hese A'

rules do not extend or limit the jurisdiction of the courts of appeals." t

In 1990, Congress amended the Rules Enabling Act to give the Supreme Court authority
to use the federal rules of practice and procedure to define when a ruling of a district court is
final for purposes of 28 U.S.C. § 1291. In 1992, Congress amended 28 U.S.C. § 1292 to give the
Supreme Court authority to use the federal rules of practice and procedure to provide for appeals
of interlocutory decisions that are not already authorized by § 1292. Both § 1291 and § 1292 are
unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality
for purposes of the former or to authorize interlocutory appeals not provided for by the latter,
FRAP will "extend or limit the jurisdiction of the courts of appeals," and Rule 1(b) will become
obsolete. For that reason, the Advisory Committee proposes that Rule 1(b) be abrogated. r

This amendment was approved by the Advisory Committee at its October 1998 meeting.

1 Rule 1. Scope of Rules; Title

2 (b) Rules Do Not Affect Ju isdiction. These roles do not extend or limit tihe jur;sdictioof

3 t he courts of appeals. rAbrogated]

4 Committee Note
5
6 Subdivision (b). Two recent enactments make it likely that, in the future, one or more of
7 the Federal Rules of Appellate Procedure ("FRAP") will extend or limit the jurisdiction of the
8 courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme
9 Court authority to use the federal rules of practice and procedure to define when a ruling of a r

10 district court is final for purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992,
11 Congress amended 28 U.S.C. § 1292 to give the Supreme Court authority to use the federal rules
12 of practice and procedure to provide for appeals of interlocutory decisions that are not already
13 authorized by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e).> Both § 1291 and § 1292 are
14 unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality
15 for purposes of the former or to authorize interlocutory appeals not provided for by the latter,
16 FRAP will "extend or limit the jurisdiction of the courts of appeals," and subdivision (b) will
17 become obsolete. For that reason, subdivision (b) has been abrogated.

B. Rule 4(a)(1) V
The courts of appeals have split on the question whether an appeal from an order granting

or denying an application for a writ of error coram nobis is governed by the time limitations of
Rule 4(a) (which apply in civil cases) or by the time limitations of Rule 4(b) (which apply in

-2-



criminal cases). The Advisory Committee proposes to resolve this conflict by amending Rule

4(a)(1) to make it clear that the time limitations of Rule 4(a) apply to appeals from coram nobis

dispositions.

There is some doubt about whether, in the view of the Supreme Court, writs of error

coram nobis continue to exist. As the Committee Note emphasizes, the Advisory Committee

takes no position on that issue., Rather, the amendment simply provides that if such writsL, continue to exist, appeals from orders that grant or deny those writs are governed by Rule 4(a).

This amendment was approved by the Advisory Committee at its April 1998 meeting.

1 Rule 4. Appeal as of Right -When Taken

2 (a) Appeal in a Civil Case.

3 (1) Time for Filing a Notice of Appeal.

4 (A) In a civil case, except as provided in Rules 4(a)(1)B), 4(a)(4), and 4(c),

5 the notice of appeal required by Rule 3 must be filed with the district clerk

6 within 30 days after the judgment or order appealed from is entered.

7 (B) When the United States or its officer or agency is a party, the notice of

8 appeal may be filed by any party within 60 days after the judgment or

F 9 order appealed from is entered.

10 (C An appeal from an order granting or denying an application for a writ of

~ 11 error coram nobis is an appeal in a civil case for purposes of Rule 4(a).

12 Committee Note
13
^ 14 Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting1 15 conclusions about whether an appeal from an order granting or denying an application for a writ
16 of error coram nobis is governed by the time limitations of Rule 4(a) (which apply in civil cases)
17 or by the time limitations of Rule 4(b) (which apply in criminal cases). Compare United States
18 v. Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990); United States v. Cooper,
19 876 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v. Keogh, 391 F.2d 138, 140 (2d Cir.
20 1968) (applying the time limitations of Rule 4(a)); with Yasui v. United States, 772 F.2d 1496,
21 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d 526, 527-28 (8th Cir. 1970)
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1 (applying the time limitations of Rule 4(b)). -A new part (C) has been added to Rule 4(a)(1) to
2 resolve this conflict by providing that the time limitations of Rule 4(a) will apply.
3
4 Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28 U.S.C. § 2255, the Supreme
5 Court has recognized the continued availability of a writ of error coram nobis in at least one
6 narrow circumstance. In 1954, the Court permitted a litigant'who had been convicted of a crime, tJ
7 served his full sentence, and been released from prison, but who was continuing to suffer a legal
8 disability on account of the'conviction, to seek a writ of error coram nobis to set aside the 2
9 conviction. United States v. Morgan, 346 U.S. 502 (1954). As the Court recognized, in the

10 Morgan situation an application for a writ of error coram nobis "is of the same general character
11 as [a motion] under 28 U.S.C. § 2255." Id. at 506 n.4. Thus, it seems appropriate that the-time7
12 limitations of Rule 4(a), which apply when a district court'grants or denies relief under 28 U.S.C.
13 § 2255, should also apply when a district court grants or denies a writ of error coram nobis. In
14 addition, the strong public interest in the speedy resolution of criminal appeals that is reflected in K
15 the shortened deadlines of Rule 4(b) is not present in the Morgan situation, as the party seeking
16 the writ of error coram nobis has already served his or her full sentence.

17 7
18 Notwithstanding Morgan, it is not clear whether the Supreme Court continues to believe L
19 that the writ of error coram nobis is available in federal court. In civil cases, the writ has been
20 expressly abolished by Fed. R. Civ. P. 60(b). In criminal cases, the Supreme Court has recently K
21 stated that it has become "'difficult to conceive of a situation"' in which the writ "'would be
22 necessary or appropriate."' Carlisle v. United States, 517 U.S. 416, 429 (1996) (quoting United
23 States v. Smith, 331 U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1) is not intended to
24 express any view on this issue; rather, it is merely meant to specify time limitations for appeals.
25
26 Rule 4(a)(1)(C) applies only to motions that are in substance, and not merely in form,
27 applications for writs of error coram nobis. Litigants may bring and label as applications for a
28 writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or L!
29 motions for correction or reduction of a sentence under Fed. R. Crim. P. 35. In such cases, the
30 time limitations of Rule 4(b), and not those of Rule 4(a), should be enforced.

C. Rule 4(a)(5)(A)(ii) ' ;
Rule 4(a)(5)(A) permits a district court to extend the time to file a notice of appeal if two

conditions are met. First, the party seeking the extension must file its motion no later than 30 Cl
days after the expiration of the time originally prescribed by Rule 4(a). Second, the party ,
seeking the extension must show either excusable neglect or- good cause.

The text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the
expiration of the original deadline and those filed after the expiration of the original deadline.
Regardless of whether the motion is filed before or during the 30 days after the original deadline 2
expires, Rule 4(a)(5)(A) provides that the district court may grant an extension if a party shows
either excusable neglect or good cause.
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Only the First Circuit applies Rule 4(a)(5)(A) as written. All other circuits hold that the

good cause standard applies only to motions brought prior to the expiration of the original

deadline and that the excusable neglect standard applies only to motions brought after the

expiration of the original deadline. These courts have relied heavily upon the Advisory

Committee Note to the 1979 amendment to Rule 4(a)(5), without realizing that the Note refers to

a prior draft of the 1979 amendment that was ultimately rejected.

The proposed amendment is intended to resolve the circuit split by instructing the courts

to apply Rule 4(a)(5)(A) as written. It will also bring Rule 4(a)(5)(A) into harmony in this

respect with Rule 4(b)(4), as the Committee Note observes.

14LJ This amendment was approved by the Advisory Conmmittee at its October 1998 meeting.

I Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a-Civil Case.

3 (5) Motion for Extension of Time.

4 (A) The district court may extend the time to file a notice of appeal if:

4o 5 (i) a party so moves no later than 30 days after the time prescribed by

6 this Rule 4(a) expires; and

y- 7 (ii) regardless of whether its motion is filed before or during the 30

i 8 days after the time prescribed by this Rule 4(a) expires, that party

9 shows excusable neglect or good cause.

t 10 Committee Note

11
L 12 Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to

13 file a notice of appeal if two conditions are met. First, the party seeking the extension must file

14 its motion no later than 30 days after the expiration of the time originally prescribed by Rule
15 4(a). Second, the party seeking the extension must show either excusable neglect or good cause.
16 The text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of

17 the original deadline and those filed after the expiration of the original deadline. Regardless of

P 18 whether the motion is filed before or during the 30 days after the original deadline expires, the
19 district court may grant an extension if a party shows either excusable neglect or good cause.

20
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1 Despite the text of Rule 4(a)(5)(A), most of the courts of appeals have held that the good
2 cause standard applies only to motions brought prior to the expiration of the original deadline
3 and that the excusable neglect standard applies only to motions brought after the expiration of the
4 original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir.1991) (collecting cases
5 from the Second, Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits). These courts have
6 relied heavily upon the Committee Note to the 1979 amendment to Rule 4(a)(5). What these F
7 courts have overlooked is that the Committee Note refers to a draft of the 1979 amendment that
8 was ultimately rejected. The rejected draft directed that the good cause standard apply only to
9 motions filed prior to the expiratio of the original deadline. Rule 4(a)(5), as actually amended,

10 did not. See 16A CHARLES ALAN WRIGHT,-ET AL., FEDERAL PRACTICElAND PROCEDURE
11 § 3950.3, at 148-49 (2d ed. 1996).
12 ..
13 The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
14 tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the
1 5 district court to extend the time for filing a notice of appeal in a criminal case for an additional
16 30 days upon a finding of excusable neglect or good cause. Both Rule 4(b)(4) and the
17 Committee Note to the 1998 amendment make it clear that an extension can be granted for either
18 excusable neglect or good cause, regardless of whether a motion for an extension is filed before
19 or after the time prescribed by Rule 4(b) expires.
20
21 Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
22 rule in harmony in this, respect with Rule 4(b)(4). A motion for an extension filed prior to the
23 expiration of the original deadline may be granted if the movant shows either excusable neglect L

24 or good cause. Likewise, a motion for an extension filed during the 30 days following the
25 expiration of the original deadline may be granted if the movant shows either excusable neglect C
26 or good cause.

D. Rule 4(a)(7)

FRCP 58 provides that, to be "effective," a "judgment" must be set forth on a separate
document. "Judgment" is defined in FRCP 54(a) to include not only what are traditionally £
regarded as "judgments," but also "any order from which an appeal lies." Rule 4(a)(7), in turn,
provides that a judgment or order is not "entered" for purposes of Rule 4(a) (which, inter alia,
specifies when notices of appeal must be filed) until that judgment or order "is entered in -'

compliance with Rule[] 58 ... of the Federal Rules of Civil Procedure." Several circuit splits
have arisen out of uncertainties about how Rule 4(a)(7j's definition of when a judgment or order
is "entered" interacts with FRCP 54(a)/58's definition of when a judgment or appealable order is
"effective." The Advisory Committee proposes amending Rule 4(a)(7) to resolve four of those
circuit splits.

1. The first circuit split is over the question whether Rule 4(a)(7) simply incorporates the
separate document requirement as it exists in FRCP 54(a)/5 8, or whether Rule 4(a)(7) imposes a I
separate document requirement that is independent of and different from the separate document
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L requirement imposed by FRCP 54(a)/58. The amendment makes it clear that Rule 4(a)(7) does
not independently impose a separate document requirement. Rather, it requires judgments and

C orders to be set forth on separate documents only when FRCP 54(a)/58 do.

2. The second circuit split is over the question whether, when a judgment or order is
U required to be set forth on a separate document but is not, the time to 'appeal the judgment or

order ever begins to run. All of the circuits, save one, hold that parties have forever to appeal a
judgment or order in these circumstances. The First Circuit disagrees and holds that parties will
be deemed to have waived their right to have a judgment or order set forth on a separate
document three months after the judgment or order is entered in the civil docket.

Under the amendment, ajudgment or order will' be treaited as entered for purposes of Rule
4(a)(7) 150 days after the judgment or order is entered in the civil docket. On the 150th day, the
time to appeal the judgment or order will begin to run, even if the judgment or order is one that
must otherwise be set forth on a separate document under FRCP 54(a)/58, and even if the
judgment or order has not been so set forth. This cap will ensure that parties will not have
forever to appeal a judgment or order that should have been set forth on a separate document but
was not.

r 3. The third circuit split is over the question whether the appellant may waive the
separate document requirement, even when the appellee objects. In Bankers Trust Co. v. Mallis,
435 U.S. 381, 387 (1978), the Supreme Court held that the parties to an appeal may waive the
separate document requirement. In other words, the Supreme Court held that although the parties

L do not have to appeal a judgment or order that has not been set forth on'a separate document, the
parties may choose to do so (assuming that the judgment or order is otherwise appealable). But
the Supreme Court did not indicate whether the consent of all parties is necessary, or whether the
appellant (for whose benefit the separate document requirement is imposed) may waive the
requirement over the objection of the appellee.

The circuits have split. Some circuits permit an appellee to object to an attempted Mallis
waiver and to force the appellant to return to the trial court, request entry of judgment on a
separate document, and appeal a second time. Other courts disagree and permit Mallis waivers
even if the appellee objects. The amendment codifies the Supreme Court's holding in Mallis and
makes it clear that the decision whether to waive entry of a judgment or order on a separate
document is the appellant's alone.

4. The final circuit split concerns the question whether an appellant who chooses to
r waive the separate document requirement must appeal within 30 days (60 days if the government

is a party) from the entry in the civil docket of the judgment or order that should have been set
forth on a separate document but was not. The majority of circuits hold that the appellant is
under no such time constraint; according to these circuits, if a judgment or order has not been
entered on a separate document, the time to appeal has never begun to run, and the appellant can
choose to bring an appeal and waive the separate document requirement at any time. The
minority of circuits disagree and embrace the approach taken by the Fifth Circuit in Townsend v.
Lucas, 745 F.2d 933 (5th Cir. 1984). These courts reason'that, if an appellant waives the
separate document requirement, then the appeal is from the judgment or order that should have

-7-
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been set forth on a separate document but was not. The time limitations of Rule 4(a)(1) apply to
that appeal, so the appeal must be brought within 30 (or 60), days of the improperly entered
judgment or order. If the appeal is not brought within that time period, then the, separate
document requirement cannot be waived; instead, the appellant must return to the district court,
move for entry of the judgment or order on a separate document, and appeal from that properly
entered judgment or order within 30 (or 60) days. '

The Advisory Committee agrees with the majority of courts that have rejected the
Townsend approach. The amendment has been drafted to avoid imposing the Townsend -
requirement, and the Committee Note explicitly rejects Townsend.

An earlier version of this amendment was approved by the Advisory Committee at its
October 1998 meeting. That amendment was later withdrawn after the Advisory Committee
questioned whether some of the assumptions upon which it had acted were accurate. After
exhaustive research by Prof. Schiltz and- extensive discussions at three different meetings, the
Advisory Committee finally approved he amendment that appears below at its October 1999
meeting.

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (7) Entry Defined.

4 (A) A judgment or order is entered for purposes of this Rule 4(a) ,

5 ( when it is entered in the civil docket in compliance with Rulesd5

6 =d 79(a) of the Federal Rules of Civil Procedure and,

7 (ii) if entry on a separate document is required by Rules 54(a) and 58

8 of the Federal Rules. of Civil Procedure.

9 when it is set forth on a separate document as required by

10 Rules- 54(a) and 58 of the Federal Rules of Civil Procedure,

11 or

12 ' 150 days after it is entered in the civil docket in compliance

13 with Rule 79(a) of the Federal Rules of Civil Procedure,

14 whichever comes first.



1 fB) The failure to set forth a judgment or order on a separate document when

2 required by Rules 54(a) and 58 of the Federal Rules of Civil Procedure

3 does not invalidate an appeal from that judgment or order.

4 Committee Note
F 5

6 Subdivision (a)(7). Several circuit splits have arisen -out of uncertainties about how Rule
7 4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in
8 Fed. R. Civ. P. 58 that, to be "effective," a judgment must be set forth on a separate document.

, 9 Rule 4(a)(7) has been amended to address those circuit splits.
10
11 1. The first circuit split addressed by the amendment concerns the extent to which orders
12 that dispose of post-judgment motions must be set forth on separate documents. Under Rule
13 4(a)(4)(A), the filing of certain post-judgment motions tolls the time to appeal the underlying
14 judgment until "entry" of the order disposing of the last such remaining motion. Rule 4(a)(7)
15 provides -that a judgment or order is "entered" for purposes of Rule 4(a) "when it is entered in
16 compliance with Rules 58 and 79(a) of the Federal-Rules of Civil Procedure." Fed. R. Civ. P.
17 58, in turn, provides that a "judgment" is not "effective" until it is "set forth on a separate
18 document," and Fed. R. Civ. P. 54(a) defines "judgement" as including "any order from which an
29 appeal lies."

_20
21 Courts have taken at least four approaches in deciding whether an order that disposes of a
22 post-judgment motion must be set forth on a separate document before it is considered entered

/ 23 under Rule 4(a)(7):
24
25 First, some courts seem to interpret Rule 4(a)(7) to incorporate the separate document
26 requirement as it exists in the Federal Rules of Civil Procedure. See, e.g., United States v.
27 Haynes, 158 F.3d 1327, 1329 (D.C. Cir. 1998); Fiore v. Washington County Community Mental
28 Health Ctr., 960 F.2d 229, 232-33 (1 st Cir. 1992) (en banc); RR Village Ass 'n v. Denver Sewer
29 Corp., 826 F.2d 1197, 1200-01 (2d Cir. 1987). Read in this manner, Rule 4(a)(7) does not itself
30 impose a separate document requirement. Rather, it simply provides that when - and only
31 when - Fed. R. Civ. P. 54(a) and 58 impose a separate document requirement, a judgment or
32 order will not be treated as entered for purposes of Rule 4(a) until it is set forth on a separate
33 document. Under this approach, then, whether an order disposing of a Rule 4(a)(4)(A) motion
a 34 must be set forth on a separate document depends entirely on whether the order is one "from
35 which an appeal lies." If it is, then the order is not entered under Rule 4(a)(7) until it is set forth
36 on a separate document; if it is not, then the order is entered under Rule 4(a)(7) as soon as it is
37 entered in the civil docket in compliance with Fed. R. Civ. P. 79(a).
38

39 Second, some courts seem to interpret Rule 4(a)(7) independently to impose a separate
40 document requirement, and not just when Fed. R. Civ. P. 54(a) and 58 would, but on all
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1 judgments and orders whose entry is of consequence under Rule 4(a). See, e.g., Hard v.
2 Burlington N. R.R. Co., 870 F.2d 1454, 1457-58 (9th Cir. 1989); Allen ex rel. Allen v. Horinek,
3 827 F.2d 672, 673 (10th Cir. 1987); Stern v. Shouldice, 706 F.2d 742, 746 (6th Cir. 1983);
4 Calhoun v. United States, 647 F.2d 6, 8-10 (9th Cir. 1981). Under this approach, all orders
5 disposing of Rule 4(a)(4)(A) motions must be set forth on separate documents before they are
6 considered entered under Rule 4(a)(7). Whether an appeal lies from such an order is irrelevant.
7
8 Third, some courts hold that the separate document requirement applies to orders that
9 grant post-judgment motions, but not to orders that deny post-judgment motions. See, e.g., L

10 Copper v. CityofFargo, 184 F.3d 994, 998 (8thCir. 1999) (per, curiam); Marre v. United States,
11 38 F.3d 823, 825 (5th Cir. 1994); Hollywood v. City of Santa Maria, 886 F.2d 1228, 1231-32
12 (9th Cir. 1989); Charles v. Daley, 799 F.2d 343, 346-47 (7th Cir, 1986). These courts reason
13 that, when a post-judgment motion is denied, the original judgment remains in effect, and
14 therefore entry of the order denying the motion on a separate document is unnecessary. When a
15 post-judgment motion is granted, the original judgment is generally altered or amended, and the
16 altered or amended judgment should be set forth on a separate document.
17 so ap h,

18 Finally, the Eleventh Circuit holds that the separate document requirement does not apply
19 to any order that grants or denies ,a post-judgmentl mo4on, whether or not the order is one from
20 which an appeal lies. Indeed, according to the Eleventh Circuit, the separate document
2 1 requirement does not even apply to an altered or amen4Fd judgment. See Wright v. Preferred
22 Research, Inc., 937 F.2d 1556, 1560-61 (11th Cir. 1991).
23
24 Rule 4(a)(7) has been amended to adopt the first of these four approaches. Under the
25 amended rule, a judgment or order is treated as entered under Rule 4(a)(7) when it is entered in
26 the civil docket in compliance with Fed. R. Civ. P. 79(a), with one exception: If Fed. R. Civ. P.
27 54(a) and 58 require that a particular judgment or order must be set forth on a separate
28 document, then that judgment or order will not be treated as entered for purposes of Rule 4(a)(7) r7
29 until it is so set forth (or, as explained below, until 150 days after its entry in the civil docket). L
30 Thus, whether an order disposing of a post-judgment motion must be set forth on a separate
31 document before it is treated as entered depends entirely on whether the order is one "from which t C,
32 an appeal lies" under the law of the relevant circuit. Ifit is, then Fed. R. Civ. P. 54(a) and 58
33 require that it be set forth on a separate document, and it will not be treated as entered for
34 purposes of Rule 4(a)(7) until it is so set forth (or until 150 days after its entry in the civil
35 docket). If it is not, then it will be treated as entered for! purposes of Rule 4(a)(7) as soon as it is
36 entered in the civil docket, whether or not it is also set forth on a separate document.

37 ..
38 2. The second circuit split addressed by the amendment concems the following question:
39 )Vhen a judgment or order is required ,to be set forth on aiseparate document under Fed. R. Civ.
40 P. 54(a) and 58 but is not, does the time to appeal the judgment or order ever begin to run?
41 According to every circuit except the First Circuit, the answer is "no." "A party safely may defer
42 tlhe appeal until Judgment Day if that is how long it takes to enter [the judgment or order on] the
43 [separate] document." In re Kilgus, 811 F2d 1112, 1 117 (7th Cir. 1987). The First Circuit, L)
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z 1 fearing that "long dormant cases could be revived years after the parties had considered them to

it 0" 2 be over" if Fed. R. Civ. P. 54(a) and 58 and Rule 4(a)(7) were applied literally, holds that parties
L 3 will be deemed to have waived their right to have a judgment or order set forth on a separate

4 document three months after the judgment or order is entered in the civil docket. Fiore, 960 F.2d

S at 236. Other circuits have rejected this three month cap as contrary to the relevant rules, see,

L 6 e.g., Haynes, 158 F.3d at 1331; Hammack v. Baroid Corp., 142 F.3d 266, 270 (5th Cir. 1998);
7 Pack v. Burns Int 'I Sec. Serv., 130 F.3d 1071, 1072-73 (D.C. Cir. 1997); Rubin v. Schottenstein,

8 Zox & Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143 F.3d 263
9 (6th Cir. 1998) (en banc), although no court has questioned the wisdom of imposing such a cap

10 as a matter of policy.

12 'Rule 4(a)(7) has been amended to impose such a cap. As noted above, a judgment or

) 13 order is treated as entered for purposes of Rule 4(a)(7) when it is entered in the civil docket,
14 unless Fed. R. Civ. P. 54(a) and 58 require the judgment or order to be set forth on a separate
15 document, in which case the judgment or order will not be treated as entered for purposes of Rule

16 4(a)(7) until it is so set forth. There is one exception: A judgment or order will be treated' as

17 enteredforpurposes of Rule 4(a)(7) - notwithstanding anything to the contrary in the Federal
L 18 Rules of Civil Procedure - 150 days after the judgment or order is entered in the civil docket, in

19 compliance with Fed. R. Civ. P. 79(a). On the 150th day, the time to appeal the judgment orl

20 order will begin to run, even if the judgment or order is one that must othewise be set forth on a
21 separate document under Fed. R. Civ. P. 54(a) and 58, and even if the judgment or order has not
22 been so set forth.
23
24 This cap will ensure that parties will not be given forever to appeal a judgment or order

25 that should have been set forth on a separate document but was not. In the words of the First

26 Circuit, "When a party allows a case to become dormant for such a prolonged period of time, it is
27 reasonable to presume that it views the case as over. A party wishing to pursue an appeal and
28 awaiting the separate document of judgment from the trial court can, and should, within that

L 29 period file a motion for entry ofjudgment. This approach will guard against the loss of review
30 for those actually desiring a timely appeal while preventing resurrection of litigation long treated
31 as dead by the parties." Fiore, 960 F.2d at 236.
32
33 3. The third' circuit split addressed by the amendment concerns whether the appellant

34 may waive the separate document requirement over the objection of the appellee. In Bankers
35 Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the Supreme Court held that the
36 "parties to an appeal may waive the separate-judgment requirement of Rule 58." Specifically,
37 the Supreme Court held that when a district court enters an order and "clearly evidence[s] its
38 intent that the. . . 'order ... represent[s] the final decision in the case," the order is a "final

7 39 decision" for purposes of 28 U.SC.' § 1291, even if the order has not been set forth on a separate
40 document for purposes of Fed. R. Civ. P. 58. Id. Such an order would not be "'effective" - that
41 is, the time to' appeal the order would not begin to run, and thus a potential appellant would not

As 42 have to appeal. However, such an order would be a "final decision" - and thus, a potential
L 43 appellant could appeal if it wanted to.
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1 Courts have disagreed about whether the consent of all parties is necessary to waive the
2 separate document requirement. Some circuits permit appellees to object to attempted Mallis
3 waivers and to force appellants to return to the trial court, request entry ofjudgment on a separate
4 document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
5 1999); Williams v. Borg, 139 F,3d 737, 739-40 (9th Cir.), cert. denied, 1 19-S. Ct. 353 (1998);
6 Silver Star Enters., Inc. v. M/VSaramacca, 19 F.3d 1008, 1013 (5th Cir. 1994); Whittington v. r
7 Milby, 928 F.2d 188, 192 (6th Cir. 1991); Wang Labs., Inc. v. Applied Computer Sciences, Inc.,
8 926 F.2d 92, 96 (lstCir. 1991); Anoka Orthopaedic Assocs., P.A. v. Lechner, 910 F.2d, 514, 515
9 n.2 (8th Cir. 1990); Long Island Lightingi Co. v. Town of Brookhaven, 889 F.2d 428, 430 (2d

10 Cir. 1989). Other courts disagree and permit Mallis waivers even if the appellee objects. See,
11 e.g., Haynes, 158 F.3d at 1331; Miller v. Artistic Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998);
12 Alvord-Polk, Inc. v. F. Schumacher & Co, 37 F.3d 996, 1006 n.,8 (3d Cir. 1994); AM Itchell v.
13 Idaho, 814 F.2d 1404j,1 1405 (9th Cir. 1987).
14

15 New Rule ,4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
16 and to make clear jt the decision whether to waive entry of a judgment or order on a separate
17 document is the appellant's alone. It is, after all, the appellant who needs a clear signal as to
18 wyhen the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
19 appeal without awaitimgleptry of the judgment or order on a separate document, then there is no
20 reason whythe appellee should be able to object. Allthat would result from honoring the
21 appellee'8' objectiorf**ld be delay. The appellant would return to the trial court, ask the court
22 to enter the judgment or order on a separate document, and appeal again. "Wheels would spin
23 for no practical purpose." Mallis, 435 U.S. at 385.

24
25 I 4. The final'circuit split addressed by the amendment concerns the question whether an
26 appellant who chooses to Waive the separate document requirement must appeal within 30 days
27 (60 days if theigoverlnment is a party) from the entry in the civil docket of the judgment or order
28 that should have beeniiset forth on a separate document but was not. In Townsend v. Lucas, 745C
29 F.2d 933 (5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254 action on May 6, 1983,
30 but failed to enter judgment on a separate document. The plaintiff appealed on January 10, 1984.
31 T he Fifth Circuit ,held that the appeal was premature, in that the time to appeal the May 6[ order
32 had never begun to run because the May 6 order had not been set forth on a separate document. 4
33 1owever, the Fifth Circuit said that it had to dismiss the appeal, rather than consider it on the
34 merits, even thoughthe parties were willing to waive the separate document requirement. The C

35 Fjifth Circuit reasoned llthat, if the plaintiff waived the separate document requirement, then his L
36 appeal would be fromilnthe May 6 order, and if his appeal was from the May 6 order, then it was
37 untimely under Rule 4(a)(1). By dismissing the appeal, the Fifth Circuit said, it was giving the 5
38 plaintiff the loppo t to return to the district court, move for entry of judgment on a separate
39 document, and appeal from that judgment within 30 days. Id. at 934. Several other cases have
40 enbraced the Towns+n approach. See, e g., Armstrong v. Ahitow, 36 F.3d 574, 575 (7th Cir. C

41 1994); Hughes v. Halfrx County Sch. Bd., 823 F.2d 832, 835-36 (4th Cir. 1987);, Harris v.
42 'McCarthy, 790F,2d753,756 n.1 (9th Cir. 1986).,
43
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W 1 Those cases are in the distinct minority. There are numerous cases in which courts have
2 heard appeals that were not filed within 30 days (60 days if the government was a party) from the
3 judgment or order that should have been set forth on a separate document but was not. See, e.g.,
4 Haynes, 158 F.3d at 1330-3 1; Pack, 130 F.3d at 1073; Rubin, 110 F.3d at 1253; Clough v. Rush,
5 959 F.2d 182, 186 (1Oth Cir. 1992); McCalden v. California LibraryAss 'n, 955 F.2d 1214,

L 6 1218-19 (9th Cir. 1990); Allah v. Superior Court, 871 F.2d 887, 890 (9th Cir. 1989); Gregson &
7 Assocs. Architects v. Virgin Islands, 675 F.2d 589, 593 (3d Cir. 1982) (per curiam). In the view
8 of these courts, the remand in Townsend was "precisely the purposeless spinning of wheels
9 abjured by the Court in the [Mallis] case." 15B CHARLES ALAN WRIGHT ET AL., FEDERAL

10 PRACTICE AND PROCEDURE § 3915, at 259 ri.8 (3d ed. 1992).

L 12 The Advisory Committee agrees with the majority of courts that have rejected the
13 Townsend approach. In drafting new Rule 4(a)(7)(B), the Advisory Committee has been careful

C 14 to avoid phrases such as "otherwise timely appeal" that might imply an endorsement of
L 15 Townsend.

E. Rule 4(h)(5)

The circuits disagree about whether the filing of a FRCrP 35(c) motion to correct a
sentence tolls the time to appeal the underlying judgment of conviction and, if so, for how long.
Rule 4(b)(3)(A) lists the motions that toll the time to appeal in a criminal case, and notably omits
any mention of FRCrP 35(c) motions. Some courts have nonetheless held that the list of tolling
motions in Rule 4(b)(3)(A) is not exclusive; that under the "Healy doctrine" of the common law,
any "motion for reconsideration" is sufficient to toll the time to appeal; and that a FRCrP 35(c)
motion is such a "motion for reconsideration."

The Advisory Committee proposes to amend Rule 4(b)(3)(A) to make it clear that the
L filing of a FRCP 35(c) motion does not toll the time to appeal.

This amendment (which was drafted by the Department of Justice) was approved by the
X Advisory Committee at its October 1999 meeting.

1 Rule 4. Appeal as of Right - When Taken

2 (b) Appeal in a Criminal Case.

3 (5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest

4 a district court of jurisdiction to correct a sentence under Federal Rule of Criminal

r 5 Procedure 35(c), nor does the filing of a motion under 35(c) affect the validity of a
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1 . notice of appeal filed before entry of the order disposing of the motion. The filing

2 of a motion under Federal Rule of Criminal Procedure 35(c) does not suspend the

3 time for. filing a notice of appeal from a judgment of conviction.

4 Committee Note
5 -

6 Subdivision (b)(5). Federal Rule of Criminal Procedure 35(c) permits a district court,
7 acting within seven days after the imposition of sentence, to correct an erroneous sentence in a
8 criminal case. Some courts have held that the filing of a motion for correction of a sentence
9 suspends the time for filing a notice of appeal from the judgment of conviction. See, eg., United

10 States v. Carmouche, 138 F.3d 1014, 1016 (5th Cir. 1998) (per curiam); United States v. Morillo,
11 8 F.3d 864, 869 (1st Cir. 1993). Those courts establish conflicting timetables for appealing a
12 judgment of conviction after the filing of a motion to correct a sentence. In the First Circuit, the
13 time to appeal is suspended only for the period provided by Fed. R. Crim. P. 35(c) for the district
14 court to correct a sentence; the time to appeal begins to run again once seven days have passed
15 after sentencing, even if the motion is still pending. By contrast, in the Fifth Circuit, the time to L
16 appeal does not begin to run again until the district court actually issues an order disposing of the
17 motion.
18
19 Rule 4(b)(5) has been amended to eliminate the inconsistency concerning the effect of a
20 motion to correct a sentence on the time for filing a notice of appeal. The amended rule makes it V
21 clear that the time to appeal continues to run, even if a motion to correct a sentence is filed. The
22 amendment is consistent with Rule 4(b)(3)(A), which lists the motions that toll the time to
23 appeal, and notably omits any mention of a Fed. R. Crim. P. 35(c) motion. The amendment also L
24 should promote certainty and minimize the likelihood of confusion concerning the time to appeal
25 a judgment of conviction. fC
26
27 If a district court corrects a sentence pursuant to Fed. R. Crim. P. 35(c), the time for filing
28 a notice of appeal of the corrected sentence under Rule 4(b)(1) would begin to run when the court
29 enters a new judgment reflecting the corrected sentence.

F. Rule 5(c)

The Advisory Committee proposes that Rule 5(c) be amended to correct a typographical
error that arose during the restyling of the appellate rules. The error is described in the
Committee Note. 7

This amendment was approved by the Advisory Committee at its October 1999 meeting.
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1 Rule 5. Appeal by Permission
p~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

2 (c) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1)

In 3 32(c)(2). An original and 3 copies must be filed unless the court requires a different

4 number by local rule or by order in a particular case.

H 5 Committee Note

6 Subdivision (c). A petition for permission to appeal, a cross-petition for permission to
7 appeal, and an answer to a petition or cross-petition for permission to appeal are all "other
8 papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those
9 papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of

10 Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the. requirements
11 of Rule 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct that error.

G. Rule 15(i)

Under Rule 4(a)(4)(A), the timely filing of certain post-judgment motions tolls the time
to appeal the underlying judgment until the district court disposes of the last such remaining
motion. Rule 4(a)(4)(B)(i) provides that if a notice of appeal is filed while one of these post-
judgment motions is pending, the notice of appeal is held in abeyance and becomes effective to
appeal the underlying judgment when the court disposes of the last such remaining motion.

U~~~~~~~~~~~~~~
The proposed amendment to Rule 15(f) is intended to align the treatment of premature

petitions for review of agency orders with the treatment of premature notices of appeal from
court decisions. The amendment provides that when, under governing law, an agency order is
rendered non-final and non-appealable by the filing of a petition for rehearing, petition for
reopening, petition for reconsideration, or functionally similar petition, any petition for review or
application to enforce that non-final order will be held in abeyance and become effective when
the agency disposes of the last such finality-blocking petition. The amendment does not address
the question of when (or even whether) the filing of a petition for rehearing or similar paper
renders an agency action non-final and non-appealable; that question is left to the myriad
statutes, regulations, and judicial decisions that govern various agencies.

L i This amendment was approved by the Advisory Committee at its October 1998 meeting.
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1 Rule 15. Review or Enforcement of an Agency Order - How Obtained; Intervention

2 f Petition or Application Filed Before Agency Action Becomes Final. If a petition for

3 review or application to enforce is filed after an agency announces or enters its order- -

4 but before it disposes of any petition for rehearing, reopening, or reconsideration that

5 renders that order non-final and non-appealable - the petition or aplication becomes

6 effective to appeal or seek enforcement of the order when the agency disposes of the last F

7 such petition for-rehearing, reopening. or reconsideration.

8 Committee Note
9

10 Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
11 align the treatment of premature petitions for review of agency orders with the treatment of
12 premature notices of appeal. Subdivision (f) does not address whether or when the filing of a
13 petition for rehearing, reopening, or reconsideration renders, an agency order non-final and hence
14 non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions
15 that govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of
16 Locomotive Eng'rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under I
17 governing law, an agency order is rendered non-final and non-appealable by the filing of a
18 petition for rehearing, petition for reopening, petition for reconsideration, or functionally similar C

19 petition, any petition for review or application to enforce that non-final order will be held in
20 abeyance and become effective when the agency disposes of the last such finality-blocking
21 petition.
22
23 Subdivision (f) is designed to eliminate a procedural trap. Some circuits hold that
24 petitions for review of agency orders that have been rendered non-final (and hence non- K
25 appealable) by the filing of a petition for rehearing (or similar petition) are "incurably
26 premature," meaning that they do not nipen or become valid after the agency disposes of the
27 rehearing petition. See, e.g., TeleSTAR, Inc. v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989) (per
28 curiam); Chu v. INS, 875 F.2d 777, 781 (9th Cir. 1989), overruled on other grounds by Pablo v.
29 INS, 72 F.3d 110 (9th Cir. 1995); West Penn Power Co. v. EPA, 860 F.2d 581, 588 (3d Cir.
30 1988); Aeromar, C. Por A. v. Department of Transp., 767 F.2d 1491, 1493-94 (11th Cir. 1985). C
31 In these circuits, if a party aggrieved by an agency action does not file a second timely petition
32 for review after the petition for rehearing is denied by the agency, that party will find itself out of
33 time: Its first petition for review will be dismissed as premature, and the deadline for filing a
34 second petition for review will have passed. Subdivision (f) removes this trap.
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H. Rule 24(a)

The Advisory Committee proposes two amendments to Rule 24(a) to resolve potential
conflicts between the rule and the Prison Litigation Reform Act ("PLRA"). Rule 24(a)(2) now
provides that after a litigant's motion to proceed IFP is granted, the litigant need not prepay any
part of the filing fee; the PLRA, by contrast, provides that a prisoner whose motion to proceed
IFP is granted must usually prepay at least a part of the filing fee, and then pay the remainder of
the fee in installments. Rule 24(a)(3) now provides that if a litigant is given permission to
proceed IFP in the district court, that status "automatically" carries over to the appellate court;
the PLRA, by contrast, provides that a prisoner must reapply in order to proceed IFP on appeal,
even if the prisoner was permitted to proceed IFP in the district court. The amendments to Rule
24(a) would make it clear that nothing in the rule is meant to supercede anything in the PLRA.

The amendment to Rule 24(a)(2) was approved by the Advisory Committee at its April
1998 meeting. The amendment to Rule 24(a)(3) was approved by the Advisory Committee at its
October 1999 meeting.

1 Rule 24. Proceeding in Forma Pauperis

r 2 (a) Leave to Proceed in Forma Pauperis.L
3 (1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a

4 district-court action who desires to appeal in forma pauperis must file a motion in

l 5 the district court. The party must attach an affidavit that:

r x 6 (A) shows in the detail prescribed by Form 4 of the Appendix of Forms, the
L

7 party's inability to pay or to give security for fees and costs;

L 8 (B) claims an entitlement to redress; and

As 9 (C) states the issues that the party intends to present on appeal.

_ 10 (2) Action on the Motion. If the district court grants the motion, the party may

L: 1 4 proceed on appeal without prepaying or giving security for fees and costs, unless

1 12 the law requires otherwise. If the district court denies the motion, it must state its

13 reasons in writing.
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1 (3) Prior Approval. A party who was permitted to proceed in forma pauperis in the FIJ

2 district-court action, or who was determined to be financially unable to obtain an K

3 adequate defense in a criminal case, may proceed on appeal in forma paupens

4 without further authorization, unless

5 (A) the district court-before or after the notice of appeal is filed- certifies V
6 that the appeal is not taken in good faith or finds that the party is not

7 otherwise entitled to proceed in forma pauperis. fl tha t event, the disftirt

8 cuttrt m-ust and states in writing its reasons for the certification or findingto

9 or rf

10 (B) the law requires otherwise.

11 Committee Note C

12 Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 ("PLRA")
13 amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil
14 actions must "pay the full amount of a filing fee." 28 U.S.C. § 1915(b)(1). Prisoners who are
15 unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are
16 generally required to pay part of the fee and then to pay the remainder of the fee in installments.
17 28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a
18 litigant's motion to proceed on appeal in forma pauperis, the litigant may proceed "without
19 prepaying or giving security for fees and costs." Thus, the PLRA and Rule 24(a)(2) appear to be
20 in conflict.

22 Rule 24(a)(2) has been amended to resolve this conflict. Recognizing that future
23 legislation regarding prisoner litigation is likely, the Advisory Committee has not attempted to
24 incorporate into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915.
25 Rather, the Advisory Committee has amended Rule 24(a)(2) to clarify that the rule is not meant
26 to conflict with anything required by the PLRA or any other law.
27
28 Subdivision (a)(3). Rule 24(a)(3) has also been amended to eliminate an apparent
29 conflict with the PLRA. Rule 24(a)(3) provides that a party who was permitted to proceed in
30 forma pauperis in the district court may continue to proceed in forma pauperis in the court of
31 appeals without further authorization, subject to certain conditions. The PLRA, by contrast,
32 provides that a prisoner who was permitted to proceed in forma pauperis in the district court and
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1 who wishes to continue to proceed in forma pauperis on appeal may not do so "automatically,"
2 but must seek permission. See, e.g., Morgan v. Haro, 112 F.3d 788, 789 (5th Cir. 1997) ("A
3 prisoner who seeks to proceed IFP on appeal must obtain leave to so proceed despite proceeding
4 IFP in the district court.").
5

w 6 Rule 24(a)(3) has been amended-to resolve this conflict. Again, recognizing that future
7 legislation regarding prisoner litigation is likely, the Advisory Committee has not attempted to
8 incorporate into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915.
9 Rather, the Advisory Committee has amended Rule 24(a)(3) to clarify that the rule is not meant

10 to conflict with anything required by the PLRA or any other law.

I. The "Time Computation" Package

1. Rule 26(a)(2)

This amendment is intended to eliminate a discrepancy between the rules of appellate
procedure, on the one hand, and the rules of civil and criminal procedure, on the other hand.
FRCP 6(a) and FRCrP 45(a) provide that, in computing any period of time, "[w]hen the period of
time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays, and legal
holidays shall be excluded in the computation." Rule 26(a)(2) provides that, in computing any
period of time, a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays
when the period is less than 7 days, unless stated in calendar days." Thus, deadlines of 7, 8, 9,
and 10 days are calculated differently under the rules of civil and criminal procedure than they

r are under the rules of appellate procedure. Because no good reason for this discrepancy is
apparent, and because this discrepancy creates a trap for unwary litigants, the Advisory
Committee proposes amending Rule 26(a)(2) to bring it into conformity with FRCP 6(a) and

r FRCrP 45(a) by changing "less than 7 days" to "less than 11 days."

This amendment was approved by the Advisory Committee at its October 1998 meeting.

1 Rule 26. Computing and Extending Time

2 (a) Computing Time. The following rules apply in computing any period of time specified

- 3 in these rules or in any local rule, court order, or applicable statute:

4 (1) Exclude the day of the act, event, or default that begins the period.

L 5 (2) Exclude intermediate Saturdays, Sundays, and legal holidays when the period is

6 less than e 11 days, unless stated in calendar days.

-19-



l

1 Committee Note

2 Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
3 Criminal Procedure compute time differently than the Federal Rules of Appellate, Procedure.
4 Fed. R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time,
5 "[w]hen the period of time prescribed or allowed is less than 11 days, intermediate Saturdays,
6 Sundays, and legal holidays shall be excluded in the computation." By contrast, Fed. R. App. P.
7 26(a)(2) provides that, in computing any period of time, a litigant should "[e]xclude intermediate p
8 Saturdays, Sundays, and,,legal holidays when the period is less than 7 days, unless stated in
9 calendar days." Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules

10 of civil and crminal procedure than they are under the rules of appellate procedure. This creates
11 a trap for unwary litigants. -No good reason for this discrepancy is apparent, and thus Rule
12 26(a)(2) has been amended so that, under all three sets of rules, intermediate Saturdays, Sundays,
13 and legal holidays will be excluded when computing deadlines under 11 days but will be counted
14 when computing deadlines of 11 days and over.

2. j Rules 4(a)(4)(A)(vi), 27(a)(3)(A), 27(a)(4) and 41(b)

If the proposed amendment to Rule 26(a)(2) is approved, all deadlines in FRAP of 7, 8, 9,
and 10 days will be lengthened as a practical matter. There are numerous 7 and 10 day deadlines
in FRAP. (There are no 8 or 9 day deadlines.) With three exceptions, the Advisory Committee
is not concerned about the fact that those deadlines will be lengthened as a practical matter. The
three exceptions are as follows:

a. Rule 27(a)(3)(A) presently gives parties 10 days to respond to a motion -which,

under amended Rule 26(a)(2), would mean that parties would never have fewer
than 14 days to file such a response. The Advisory Committee believes that 14
days is an unduly lengthy period of time to file a response to a motion and L
therefore proposes amending Rule 27(a)(3)(A) to substitute "7" for "10."

b. Rule 27(a)(4) presently gives parties 7 days to reply to a response to a motion -
which, under amended Rule 26(a)(2), would mean that parties would never have
fewer than 9 days to file such a reply. The Advisory Committee believes that 9
days is an unduly lengthy period of time to file a reply to a response to a motion
and therefore proposes amending Rule 27(a)(4) to substitute "5" for "7."

c. Rule 41(b) directs that the mandate of a court must issue 7 days after the time to
file a petition for rehearing expires or 7 days after the court denies a timely
petition for panel rehearing, petition for rehearing en banc, or motion for stay of
mandate, whichever is later. Under the present version of Rule '26(a)(2), 7 days J
means 7 days, and thus mandates always issue exactly one week after the
triggering event (except when the seventh day falls on a legal holiday). Because
the practice of issuing mandates exactly one week after the triggering event is
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extremely familiar to judges, parties, and clerks, and because the Advisory
Committee believes that mandates should not issue more than 7 days after the
triggering event, the Advisory Committee proposes amending Rule 41(b) by
substituting "7 calendar days" for "7 days." Under Rule 26(a)(2), intermediate
Saturdays, Sundays, and legal holidays are always counted in computing

F deadlines that are stated in "calendar days."

The Advisory Committee also proposes amending Rule 4(a)(4)(A)(vi) to delete a

L parenthetical that would become superfluous in light of the proposed change to Rule 26(a)(2).

These amendments were approved by the Advisory Committee at its April 1999 meeting.

1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

3 (4) Effect of a Motion on a Notice of Appeal.
LF

4 (A) If a party timely files in the district court any of the following motions

L 5 under the Federal Rules of Civil Procedure, the time to file an appeal runs

6 for all parties from the entry of the order disposing of the last such

v 7 remaining motion:

8 (vi) for relief under Rule 60 if the motion is filed no later than 10 days

9 (cop.1 uted using FIederal Rule of Civil Procedure 6 (a) ) a ft e r th e

10 j u d g m e n t i s en te red.

11 C o m m i tte e N o te

C 12

13 S ub d iv i s io n (a ) (4) (A )(v i) . R u le 4 (a) (4) (A )(v i ) h as b een am en d ed to rem o v e a

14 p ar en th e tica l th a t d ire c te d th a t th e 10 d ay d ead lin e b e " co m p u te d u s in g F ed era l R u l e o f C iv i l

15 P ro ce d ure 6 (a) ." T h a t p are nt h e tic a l h as b eco m e su p er f lu o u s b ec au s e R u l e 2 6(a ) (2 ) h a s b een

16 am e nd ed to r eq u ire th a t a l l d ea dl ine s u n d er 11 d ay s b e ca lcu la t ed as t h ey are u n d e r Fe d . R . C iv .

<- 17 P . 6(a).
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1 Rule 27. Motions E

2 (a) In General.

3 (3) Response.

4 (A) Time to file. Any party may file a response to a motion; Rule 27(a)(2)

5 governs its contents. The response must be filed within 1- 7 days after K

6 service of the motion unless the court shortens or extends the time. A fl

7 motion authorized by Rules 8, 9, 18, or 41 may be granted before the 107-

8 day period runs only if the court gives reasonable notice to the parties that

9 it intends to act sooner.

10 Committee Note

11 Subdivision (a)(3)(A). Subdivision (a)(3)(A) presently requires that a response to a
12 motion be filed within 10 days after service of the motion. Intermediate Saturdays, Sundays, and
13 legal holidays are counted in computing that 10 day deadline, which means that, except when the
14 10 day deadline ends on a weekend or legal holiday, parties generally must respond to motions
15 within 10 actual days.
16
17 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of
18 time, a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the
19 period is less than 11 days, unless stated in calendar days." This change in the method of
20 computing deadlines means that 10 day deadlines (such as that in subdivision (a)(3)(A)) have
21 been lengthened as a practical matter. Under the new computation method, parties would never
22 have less than 14 actual days to respond to motions, and legal holidays could extend that period
23 to as much as 18 days.
24
25 Permitting parties to take two weeks or more to respond to motions would introduce
26 significant and unwarranted delay into appellate proceedings. For that reason, the 10 day
27 deadline in subdivision (a)(3)(A) has been reduced to 7 days. This change will, as a practical
28 matter, ensure that every party will have at least 9 actual days - but, in the absence of a legal
29 holiday, no more than 11 actual days - to respond to motions. The court continues to have
30 discretion to shorten or extend that time in appropriate cases.
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W 1 Rule 27. Motions

L 2 (a) In General.

He 3 (4) Reply to Response. Any reply to a response must be filed within e 5 days after

4 service of the response. A reply must not present matters that do not relate to the

L 5 response.

1 6 Committee Note
L 7
run 8 Subdivision (a)(4). Subdivision (a)(4) presently requires that a reply to a response to a

§, 9 motion be filed within 7 days after service of the response. Intermediate Saturdays, Sundays, and
10 legal holidays are counted in computing that 7 day deadline, which means that, except when the

r 11 7 day deadline ends on a weekend or legal holiday, parties generally must reply to responses to
l 12 motions within one week.

13
14 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of

L 15 time, a litigant should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the
16 period is less than 11 days, unless stated in calendar days." This change in the method of
17 computing deadlines means that 7 day deadlines (such as that in subdivision (a)(4)) have been
18 lengthened as a practical matter. Under the new computation method, parties would never have
19 less than 9 actual days to reply to responses to motions, and legal holidays could extend that
20 period to as much as 13 days.
21

C 22 Permitting parties to take 9 or more days to reply to a response to a motion would
L 23 introduce significant and unwarranted delay into appellate proceedings. For that reason, the 7

24 day deadline in subdivision (a)(4) has been reduced to 5 days. This change will, as a practical
25 matter, ensure that every party will have 7 actual days to file replies to responses to motions (in
26 the absence of a legal holiday).

1 Rule 41. Mandate: Contents; Issuance and Effective Date; Stay
L

2 (b) When Issued. The court's mandate must issue 7 calendar days after the time to file a

3 petition for rehearing expires, or 7 calendar days after entry of an order denying a timely

4 petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,

5 whichever is later. The court may shorten or extend the time.
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1 Committee Note W

2
3 Subdivision (b). Subdivision (b) directs that the mandate of a court must issue 7 days
4 after the time to file a petition for rehearing expires or 7 days after the court denies a timely
5 petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,
6 whichever is later. Intermediate Saturdays, Sundays, and legal holidays are counted in
7 computing that 7 day deadline, which means that, except when the 7 day deadline ends on a
8 weekend or legal holiday, the mandate issues exactly one week after the triggering event. i7

9

10 Fed. R. App. P. 26(a)(2) has been amended to provide that, in computing any period of
11 time, one should "[e]xclude intermediate Saturdays, Sundays, and legal holidays when the period 1

12 is less than 11 days, unless stated in calendar days." This change in the method of computing L
13 deadlines means that 7 day deadlines (such as that in subdivision (b)) have been lengthened as a
14 practical matter. Under the new computation method, a mandate would never issue sooner than
15 9 actual days after a triggering event, and legal holidays-could extend that period to as much as
16 13 days.

17

18 Delaying mandates for 9 or more days would introduce significant and unwarranted delay
19 into appellate proceedings. For that reason, subdivision (b) has been amended to require that
20 mandates issue 7 calendar days after a triggering event. -

J. Rules 27(d)(1)(B), 32(a)(2), 32(c)(2)(A)

Rule 32 specifies that covers must be used on an appellant's brief (blue), an appellee's,
brief (red), an intervenor's or amicus curiae's brief (green), a reply brief (gray), and a separately 1
bound appendix (white). Otherwise, Rule 32 makes it clear that a cover is not required on any
other kind of document. 3

Under Rule 32(d), the courts of appeals are required to accept documents that comply l
with the form requirements of Rule 32. Thus, the courts of appeals cannot - in their local rules L
or otherwise -force litigants to use a cover on a document when Rule 32 does not. However,1
nothing prohibits the courts of appeals from using local rules to provide that if a cover is
voluntarily used by a litigant, that cover must be a particular color. Four circuits specify cover I
colors for petitions for panel rehearing or rehearing en banc (CAFC, CA7, CA9, and CAI 1),
three circuits specify cover colors for answers to petitions for panel rehearing or responses to
petitions for rehearing en banc (CAFC, CA9, and CAl 1), two circuits specify cover colors for
supplemental briefs (CADC and CAl 1), and one circuit specifies cover colors for motions
(CA7).

These conflicting local rules create a needless hardship for counsel, particularly those
who practice in more than one circuit. The Advisory Committee proposes three amendments that
would supercede all local rulemaking on the issue of cover colors:
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1. an amendment to Rule 27(d)(1)(B) to provide that if a cover is voluntarily used on
a motion, it must be white;

[1 2. an amendment to Rule 32(a)(2) to provide that tan covers must be used on
supplemental briefs; and

3. an amendment to Rule 32(c)(2)(A) to provide that if a cover is voluntarily used on
any "other paper," it must be white.

These amendments were approved by the Advisory Committee at its April 1998 meeting.

1 Rule 27. Motions

L 2 (d) Form of Papers; Page Limits; and Number of Copies

3 (1) Format.

4 (B) Cover. A cover is not required. but there must be a caption that includes

iL 5 the case number, the name of the court, the title of the case, and a brief

6 descriptive title indicating the purpose of the motion and identifying the
L

7 party or parties for whom it is filed. If a cover is used, it must be white.

8 Committee Note
Cr9

10 Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
11 replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if
12 a cover is nevertheless used on such a paper, the cover must be white. The amendment is
13 intended to promote uniformity in federal appellate practice.

? 1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (a) Form of a Brief.

3 (2) Cover. Except for filings by unrepresented parties, the cover of the appellant's

U 4 brief must be blue; the appellee's, red; an intervenor's or amicus curiae's, green;
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1 . and any reply brief, gray: and any supplemental brief, tan. The front cover of a

2 brief must contain:

3 (A) the number of the case centered at the top;

4 (B) the name of the court;

5 (C) the title of the case (see Rule 12(a));

6 (D) the nature of the proceeding (e.g., Appeal, Petition for Review) and the V
7 name of the court, agency, or board below;

8 (E) the title of the brief, identifying the party or parties for whom the brief is

9 filed; and L

10 (F) the name, office address, and telephone number of counsel representing

11 the party for whom the brief is filed.

12 Committee Note L
13
14 Subdivision (a)(2). On occasion, a court may permit or order the parties to file

15 supplemental briefs addressing an issue that was not addressed - or adequately addressed - in

16 the principal briefs. Rule 32(a)(2) has been amended to require that tan covers be used on such

17 supplemental briefs. The amendment is intended to promote uniformity in federal appellate

18 practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)

19 (requiring yellow covers on supplemental briefs); 11th Cir. R. 32, I.O.P. 1 (requiring white

20 covers on supplemental briefs).

1 Rule 32. Form of Briefs, Appendices, andOther Papers I

2 (c) Form of Other Papers.

3 (1) Motion. The form of a motion is governed by Rule 27(d).

4 (2) Other Papers. Any other paper, including a petition for panel rehearing and a L
5 petition for hearing or rehearing en banc, and any response to such a petition,
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1 . must be reproduced in the manner prescribed by Rule 32(a), with the following

L2 exceptions:

3 (A) A a cover is not necessary if the caption and signature page of the paper

lL
4 together contain the information required by Rule 32(a)(2)-and. If a cover

L 5 is used, it must be white.

6 (B) Rule 32(a)(7) does not apply.
L

7 Committee Note
8
9 Subdivision (c)(2)(A). Under Rule 32(c)(2)(A), a cover is not required on a petition for

r 10 panel rehearing, petition for hearing or rehearing en banc, answer to a petition for panel
L. 11 rehearing, response to a petition for hearing or rehearing en banc, or any other paper. Rule 32(d)

12 makes it clear that no court can require that a cover be used on any of these papers. However,
I 13 nothing prohibits a court from providing in its local rules that if a cover on one of these papers is
L 14 "voluntarily" used, it must be a particular color. Several circuits have adopted such local rules.

15 See, e.g., Fed. Cir. R. 35(c) (requiring yellow covers on petitions for hearing or rehearing en banc
r- 16 and brown covers on responses to such petitions); Fed. Cir. R, 40(a) (requiring yellow covers on
L 17 petitions for panel rehearing and brown covers on answers to such petitions); 7th Cir. R. 28

18 (requiring blue covers on petitions for rehearing filed by appellants or answers to such petitions,
19 and requiring red covers on petitions for rehearing filed by appellees or answers to suchL 20 petitions); 9th Cir. R. 40-1 (requiring blue covers on petitions for panel rehearing filed by
21 appellants and red covers on answers to such petitions, and requiring red covers on petitions for
22 panel rehearing filed by appellees and blue covers on answers to such petitions); 11th Cir. R. 35-
23 6 (requiring white covers on petitions for hearing or rehearing' en banc).

24
25 These conflicting local rules create a hardship for counsel who practice in more than one
26 circuit. For that reason, Rule 32(c)(2)(A) has been amended to provide that if a party chooses to
27 use a cover on a paper that is not required to have one, that cover must be white. The
0; 28 amendment is intended to-preempt all local rulemaking on the subject of cover colors and
29 thereby promote uniformity in federal appellate practice.

K. Rule 28(j)

L Rule 280) permits a party to notify the court of appeals by letter of "pertinent and
significant authorities" that come to the party's attention after the party has filed its brief. At
present, Rule 28(j) requires parties to state "the reasons for the supplemental citations" but

L forbids the parties to include "argument" in their letters. This distinction is almost impossible for
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Li

clerks' offices to enforce. As a result, parties often abuse Rule 28(j) and file lengthy and
argumentative letters.

The Advisory Committee proposes amending Rule 28(j) to eliminate the rarely enforced Li
ban on "argument" and to incorporate in its place an easily enforced 250 word limit on the
letters. In short, under the amendment, parties could say anything they want about'supplemental I
authorities in their Rule 28(j) letters, but they couldn't say much. L

This amendment was approved by the Advisory Committee at its April 1998 meeting. r
I Rule 28. Briefs

2 (j) Citation of Supplemental Authorities. If pertinent and significant authorities come to a

3 party's attention after the party's brief has been filed - or after oral argument but before

4 decision -a party may promptly advise the circuit clerk by letter, with a copy to all

5 other parties, setting forth the citations. The letter must state without argunmrent the

6 reasons for the supplemental citations, referring either to the page of the brief or to a

7 point argued orally. The body of the letter must not exceed 250 words. Any response

8 must be made promptly and must be similarly limited.

9 Committee Note
10
11 Subdivision (j). In the past, Rule 28(j) has required parties to describe supplemental
12 authorities "without argument." Enforcement of this restriction has been lax, in part because of
13 lhe difficulty of distinguishing "state[ment] . . . [of] the reasons for the supplemental citations,"
14 vhich is required, from "argument" about the supplemental citations, which is forbidden.

15
16 As amended, Rule 28(j) continues to require parties to state the reasons for supplemental I
17 ~itations, with reference to the part of a brief or oral argument to which the supplemental
1 8 citations pertain. But Rule 28(j) no longer forbids "argument." Rather, Rule 280) permits
19 parties to decide for themselves what they wish to say about supplemental authorities. The only
20 restriction upon parties is that the body of a Rule 28(j) letter - that is, the part of the letter that
21 begins with the first word after the salutation and ends with the last word before the
22 complimentary close - cannot exceed 250 words. All words found in footnotes will count
23 toward the 250 word limit.
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L. Rule 31(b)

Rule 31 (b) inadvertently implies that parties who are not represented by counsel need not
be served with briefs. The Advisory Committee proposes amending Rule 31(b) to correct that
mistake.

IL
This amendment was approved by the Advisory Committee at its September 1997

C meeting.

1 Rule 31. Serving and Filing Briefs

Lj 2 (b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2

3 copies must be served on each unrepresented party and on counsel for each separately

4 represented party. An unrepresented party proceeding in forma pauperis must file 4

L 5 legible copies with the clerk, and one copy must be served on each unrepresented party

6 and on counsel for each separately represented party. The court may by local rule or by

Fe 7 order in a particular case require the filing or service of a different number..

8
r~- 9 Committee Note
L 10

11 Subdivision (b). In requiring that two copies of each brief "must be served on counsel
7 12 for each separately represented party," Rule 31 (b) may be read to imply that copies of briefs need
13 not be served on unrepresented parties. The Rule has been amended to clarify that briefs must be
14 served on all parties, including those who are not represented by counsel.

L

M. Rule 32(a)(7)(C)/New Form 6

Effective December 1, 1998, Rule 32(a) has required that briefs either meet specified
page limitations or meet new "type-volume" limitations. If a party opts to rely on the type-
volume limitations, the party must file a "certificate of compliance" under Rule 32(a)(7)(C).

To aid counsel in filing that certificate, the Advisory Committee proposes to add a new
L "Form 6" to the Appendix of Forms. The Advisory Committee also proposes to amend Rule

32(a)(7)(C) to provide that, although use of Form 6 is not required, when Form 6 is used courts[7 must regard it as sufficient.
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I should note that the new Form 6 also requests from the parties information that is not
required by any rule, but that will assist the clerks' offices in enforcing the typeface requirements
of Rule 32(a)(5) and the type style requirements of Rule 32(a)(6).

This amendment and form were approved by the Advisory Committee at its April 1998
meeting.

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (a) Form of Brief.

3 (7) Length.

4 (C) Certificate of compliance. L
5 (j A brief submitted under Rule 32(a)(7)(B) must include a certificate

6 by the attorney, or an unrepresented party, that the brief complies

7 with the type-volume limitation. The person preparing the L

8 certificate may rely on the word or line count of the word- F

9 processing system used to prepare the brief. The certificate must

10 state either: V
11 * the number of words in the brief; or

12 0 the number of lines of monospaced type in the brief.

13 Xii) Form 6 in the Appendix of Forms is a suggested form of a

14 certificate of compliance. Use of Form 6 must be regarded as

15 sufficient to meet the requirements of Rule 32(a)(7)(C)(il.

16 Committee Note
17
18 Subdivision (a)(7)(C). If the principal brief of a party exceeds 30 pages, or if the reply
19 brief of a party exceeds 15 pages, Rule 32(a)(7)(C) provides that the party or the party's attorney
20 must certify that the brief complies with the type-volume limitation of Rule 32(a)(7)(B). Rule
21 32(a)(7)(C) has been amended to refer to Form 6 (which has been added to the Appendix of
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L 1 Forms) and to provide that a party or attorney who uses Form 6 has complied with Rule
2 32(a)(7)(C). No court may provide to the contrary, in its local rules or otherwise.

[ 3
4 Form 6 requests not only the information mandated by Rule 32(a)(7)(C), but also

17 5 information that will assist courts in enforcing the typeface requirements of Rule 32(a)(5) and the
L 6 type style requirements of Rule 32(a)(6). Parties and attorneys are not required to use Form 6,

7 but they are encouraged to do so.

1 Form 6. Certificate of Compliance With Rule 32(a)
2

L 3 Certificate of Compliance With Type-Volume Limitation,
4 Typeface Requirements, and Type Style Requirements

r5,.
X 6 1. This brief complies with the type-volume limitation of Fed. R. App. P. 32(a)(7)(B)

7 because:
L 8

9 C this brief contains [state the number of] words, excluding the parts of the brief
g 10 exempted by Fed. R. App. P. 32(a)(7)(B)(iii), or

LS 11
12 0 this brief uses a monospaced typeface and contains [state the number of] lines of

3 13 text, excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

14
r 15 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
L 16 type style requirements of Fed. R. App. P. 32(a)(6) because:

17
r 18 El this brief has been prepared in a proportionally spaced typeface using [state name
L 19 and version of word processing program] in [state font size and name of type

20 style], or
fl21
L 22 E this brief has been prepared in a monospaced typeface using [state name and

23 version of word processing program] with [state number of characters per inch
L 24 and name of type style].

25
26 (S)___________________

L 27
28 Attorney for

29
30 Dated:
31

F -31-



N. Rule 32(d) J

The Advisory Committee recently discovered that nothing in FRAP requires any brief,
motion, or other paper to be signed. The Advisory Committee proposes to amend Rule 32 to add
a signature requirement similar to the signature requirement imposed in the district courts by
FRCP 11 (a). Because the courts of appeals already have authority to sanction attorneys and
parties who file papers that contain misleading or frivolous assertions, the Advisory Committee
does not propose that Rule 32 be amended to incorporate "good faith" provisions similar to those
found in FRCP 11 (b) and 11 (c).

An earlier version of this amendment was approved by the Advisory Committee at its
April 1999 meeting. After a member of the Advisory Committee pointed out that the
amendment approved in April 1999 would overlap to some extent with other provisions of
FRAP, the Advisory Committee approved a modified version of this amendment at its October
1999 meeting.

1 Rule 32. Form of Briefs, Appendices, and Other Papers F
2 ( Signature. Every brief, motion, or other paper filed with the court must be signed by the

3 party filing the paper or, if the party is represented. by one of the party's attorneys.

4 (de) Local Variation. Every court of appeals must accept documents that comply with the

5 form requirements of this rule. By local rule or order in a particular case a court of

6 appeals may accept documents that do not meet all of the form requirements of this rule.

7 Committee Note
8
9 Subdivisions (d) and (e). Former subdivision (d) has been redesignated as subdivision

10 l(e), and a new subdivision (d) has been added. The new subdivision (d) requires that every brief, L
11 motion, or other paper filed with the court be signed by the attorney or unrepresented party who
12 files it, much as Fed. R. Civ. P. 1 (a) imposes a signature requirement on papers filed in district
13 court. (An appendix filed with the court does not have to be signed.) By requiring a signature,
14 :subdivision (d) ensures that a readily identifiable attorney or party takes responsibility for every
15 paper. The courts of appeals already have authority to sanction attorneys and parties who file r
16 papers that contain misleading or frivolous assertions, see, e.g., 28 U.S.C. § 1912, Fed. R. App. LI
17 P. 38 & 46(b)(1)(B), and thus subdivision (d) has not been amended to incorporate provisions
18 similar to those found in Fed. R. Civ. P. 1 (b) and 1 1(c). [

FID
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0. Rule 44

Under 28 U.S.C. § 2403(a), when the constitutionality of a federal statute is challenged in
a case in which the United States is not a party, the court must notify the Attorney General of that
challenge. Under 28 U.S.C. § 2403(b), when the constitutionality of a state statute is challenged

L in a case in which the state is not a party, the court must notify the state's attorney general of that
challenge. For some reason, 28 U.S.C. § 2403(a) is implemented in FRAP, but not 28 U.S.C.
§ 2403(b). The Advisory Committee proposes amending Rule 44 to correct this omission.

This amendment was approved by the Advisory Committee at its April 1998 meeting.

1 Rule 44. Case Involving a Constitutional Question When the United States or the Relevant

2 State is Not a Party

3 (a) Constitutional Challenge to Federal Statute. If a party questions the constitutionality

L 4 of an Act of Congress in a proceeding in which the United States or its agency, officer, or

5 ;I employee is not a party in an official capacity, the questioning party must give written

6 notice to the circuit clerk immediately upon the filing of the record or as soon as the

7 question is raised in the court of appeals. The clerk must then certify that fact to the

[ 8 Attorney General.

9 C Constitutional Challenge to State Statute. If a party questions the constitutionality of a

10 statute of a State in a proceeding in which that-State or its agency, officer, or employee is

L 11 not a party in an official capacity. the questioning party must give written notice to the

C 12 circuit clerk immediately upon the filing of the record or as soon as the question is raised

13 in the court of appeals. The clerk must then certify that fact to the attorney general of the

14 State.

L
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1 Committee Note L
2
3 Rule 44 requires that a party who "questions the constitutionality of an Act of Congress"
4 in a proceeding in which the United States is not a party must provide written notice of that
5 challenge to the clerk. Rule 44 is designed to implement 28 U.S.C. § 2403(a), which states that:

6 .
7 In any action, suit or proceeding in a court of the United States to which
8 the United States or any agency, officer or employee thereof is not a party,
9 wherein the constitutionality of any, Act of Congress affecting the public interest

10 is drawn in question, the court shall certify such fact to the Attorney General, and
1 1 shall permit the United States to intervene, ., for argument on the question of
12 constitutionality.
13 .
14 The subsequent section of the statute - § 2403(b) -contains virtually identical L
15 language imposing upon the courts the duty to notify the attorney general of a state,-of a
16 constitutional challenge to any statute of that state. But § 2403(b), unlike § 2403(a), was not
17 implemented in Rule 44. I

18
19 Rule 44 has been amended to correct this omission. The text of former Rule 44 regarding
20 constitutional challenges to federal statutes now appears as Rule 44(a), while new language
21 regarding constitutional challenges to state statutes now appears as Rule 44(b).

C
III. Information Items

A. Electronic Service Rules

The Advisory Committee hopes to approve electronic service rules at its April 2000
meeting, to present those rules to the Standing Committee in June 2000, and to publish those
rules for comment in August 2000.

B. Withholding of Amendment Regarding Local Rules

At its April 1998 meeting, the Advisory Committee approved a draft amendment to Rule
47(a)(1). The amendment would do two things: First, it would bar the enforcement of any local
rule that had not been filed with the Administrative Office. Second, it would require that any
change to a local rule must take effect on December 1, barring an emergency.

The Advisory Committee intended to seek the Standing Committee's permission to
publish this amendment at the January 2000 meeting. However, the Advisory Committee has
decided to postpone presenting this amendment to the Standing Committee. The Advisory
Committee has several concerns.
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L

First, Judge Niemeyer, Prof. Cooper, and others have suggested to the Standing
Committee that using FRAP to prescribe a uniform effective date for changes to local rules might

L violate 28 U.S.C. § 2071(b), which provides that a local rule "shall take effect upon the date
L specified by the prescribing court." We are unaware of any case law on this issue, and we have

not yet received a response to our request for guidance from the Standing Committee on whether
it wishes to move forward on this matter notwithstanding the concerns about § 2071(b). Second,
the Administrative Office has asserted that conditioning the enforcement of local rules upon their
receipt by the A.O. would trigger a flood of inquiries to the A.O. Most members of the Advisory
Committee are skeptical about whether the problem feared by the A.O. would materialize, but we
are certainly open to alternative suggestions. Finally, the Advisory Committee has moved more
quickly on these issues than the other advisory committees, and thus the other advisory
committees have not yet fully considered the § 2071(b) issue or other possible problems.

L

For all of these reasons, the Advisory Committee has determined that the proposed
L amendment to Rule 47(a)(1) will be withheld pending further action by the other advisory

committees or direction from the Standing Committee.

L

Lrl
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DRAFT

Minutes of Fall 1999 Meeting of
Advisory Committee on Appellate Rules

October 21 & 22,1999
Tucson, Arizona

I. Introductions

l: Judge Will Garwood called the meeting of the Advisory Committee on Appellate RulesLo to order on Thursday, October 21, 1999, at 8:30 a.m. at the Westward Look Resort in Tucson,
Arizona. The following Advisory Committee members were present: Judge Samuel A. Alito,
Jr., Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Chief Justice Pascal F. Calogero,Jr., Hon. John Charles Thomas, Prof. Carol Ann Mooney, Mr. W. Thomas McGough, Jr., andMr. Sanford Svetcov. Mr. Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S.i, Department of Justice, was present representing the Solicitor General. Also present were JudgePhyllis A. Kravitch, the liaison from the Standing Committee; Prof. Daniel R. Coquillette, theReporter to the Standing Committee; Mr. Charles R. "Fritz" Fulbruge III, the liaison from theappellate clerks; Mr. Peter G. McCabe and Mr. John K. Rabiej from the Administrative Office;Ms. Carol Krafka and Ms. Judith McKenna from the Federal Judicial Center; and Mr. Michael J.Meehan, former member of the Advisory Committee.

Judge Garwood welcomed Mr. Svetcov to the Committee. Mr. Svetcov replaced Mr.
Meehan as a member of the Advisory Committee on October 1, 1999.

II. Approval of Minutes of April 1999 Meeting

The minutes of the April 1999 meeting were approved with the following correction: Inthe last line of the fourth paragraph on page 26, change "principle" to "principal."

7 III. Report on June 1999 Meeting of Standing Committee

The Reporter described the Standing Committee's most recent meeting. This AdvisoryCommittee had no action items on the Standing Committee's agenda. However, Judge GarwoodL told the Standing Committee that this Advisory Committee intended to present a package ofproposed amendments to the Standing Committee at its January 2000 meeting. Judge Garwood7 also communicated this Advisory Committee's views on proposed amendments to the FederalRules of Civil Procedure ("FRCP") that would authorize electronic service. Those views aredescribed in the minutes-of this Advisory Committee's April 1999 meeting.
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IV. Action Items

A. Item No. 98-02 (FRAP 4- clarify application of FRAP 4(a)(7) to orders C

granting or denying post-judgment reliefapply one way waiver doctrine to

requirement of compliance with FRCP 58)

Judge Garwood introduced the following proposed amendment and Committee Note:

_ _ ~~~~~~F

Rule 4. Appeal as of Right - When Taken

(a) Appeal in a Civil Case.

(7) Entry Defined.

(A) A judgment or order is entered for purposes of this Rule 4(a) when

_ it is entered in the civil docket in compliance with Rules-58-arrd

79(a) of the Federal Rules of Civil Procedure and,

i if entrY on a separate document is required by Rules 54(a) and 58

of the Federal Rules of Civil Procedure.

* when it is set forth on a separate document as required by

Rules 54(a) and 5 8 of the Federal Rules of Civil Procedure.

or

* 150 days after it is entered in the civil docket in compliance 7

with Rule 79(a) of the Federal Rules of Civil Procedure.L

whichever comes first. 
U

(B) The failure to set forth a iudgment or order on a separate document when

required by Rules 54(a) and 58 of the Federal Rules of Civil Procedure,

does not invalidate an appeal from that iudgment or order. F

Committee Note

Subdivision (a)(7). Several circuit splits have arisen out~of uncertainties about how Rule V
4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in

Fed. R. Civ. P. 58 that, to be "effective," a judgment must be set forth on a separate document.

Rule 4(a)(7) has been amended to address those circuit splits.
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1. The first circuit split addressed by the amendment concerns the extent to which orders
that dispose of post-judgment motions must be set forth on separate documents. Under RuleF 4(a)(4)(A), the filing of certain post-judgment motions tolls the time to appeal the underlying
judgment until "entry" of the order disposing of the last such remaining motion. Rule 4(a)(7)r provides that a judgment or order is "entered" for purposes of Rule 4(a) "when it is entered in

L compliance with Rules 58 and 79(a) of the Federal Rules of CivilProcedure." Fed. R. Civ. P.
58, in turn, provides that a "judgment" is not "effective" until it is "set forth on a separate
document," and Fed. R. Civ. P. 54(a) defines "judgement" as including "any order from which an
appeal lies."

L

Courts have taken at least four approaches in deciding whether an order that disposes of a
L post-judgment motion must be set forth on a separate document before it is considered entered

under Rule 4(a)(7):

First, some courts seem to interpret Rule 4(a)(7) to incorporate the separate document
requirement as it exists in' the Federal Rules of Civil Procedure. See, e.g., United States v.L Haynes, 158 F.3d 1327, 1329 (D.C. Cir. 1998); Fiore v. Washington County Community Mental
Health Ctr., 960 F.2d 229, 232-33 (1st Cir. 1992) (en banc); RR Village Ass 'n v. Denver Sewer
Corp., 826 F.2d 1197, 1200-01 (2d Cir. 1987). Read in this manner, Rule 4(a)(7) does not itself
impose a separate document requirement. Rather, it simply provides that when - and.only
when - Fed. R. Civ. P. 54(a) and 58 impose a separate-document requirement, a judgment or
order will not be treated as entered for purposes of Rule 4(a) until it is set forth on a separate
document. Under this approach, then, whether an order disposing of a Rule 4(a)(4)(A) motion
must be set forth on a separate document depends entirely on whether the order is one "from
which an appeal lies." If it is, then the order is not entered under Rule 4(a)(7) until it is set forth
on a separate document;, if it is not, then the order is entered under Rule 4(a)(7) as soon as it is
entered in the civil docket in compliance with Fed. R. Civ. I P. 79(a).

Second, some courts seem to interpret Rule 4(a)(7) independently to impose a separate
document requirement, and not just when Fed. R. Civ. P. 54(a) and 58 would, but on all
judgments and orders whose entry is of consequence under Rule 4(a). See, e~g., Hard v.

L Burlington N. R.R. Co., 870 F.2d 1454, 1457-58 (9th Cir. 1989); Allen ex rel. Allen v. Horinek,
827 F.2d 672, 673 (1Oth Cir. 1987); Stern v. Shouldice, 7,06 F.2d 742, 746 (6th Cir. 1983);

J_ Calhoun v. United States, 647 F.2d 6, 8-10 (9th Cir. 1981). Under this approach, all orders
disposing of Rule 4(a)(4)(A) motions must be set forth on separate documents before they are
considered entered under Rule 4(a)(7). Whether an appeal lies from such an order is irrelevant.

Third, some courts hold that the separate document requirement applies to orders that
grant post-judgment motions, but not to orders that deny post-judgment motions. See, e.g.,Copper v. City of Fargo, No. 98-2144, 1999 WL 516758, at *3 (8th Cir. July 22, 1999) (per
curiam); Marr6 v. United States, 38 F.3d 823, 825 (5th Cir. 1994); Hollywood v. City of Santa
Maria, 886 F.2d 1228, 1231-32 (9th Cir. 1989); Charles v. Daley, 799 F.2d 343, 346-47 (7th Cir.L 1986). These courts reason that, when a post-judgment motion is denied, the original judgment



remains in effect, and therefore entry of the order denying the motion on a separate document is K
unnecessary. When a post-judgment motion is granted, the original judgment is generally altered

or amended, and the altered or amended judgment should be set forth on a: separate document. V
Finally, the Eleventh Circuit holds that the separate document requirement does not apply F

to any order that grants or denies a post-judgment motion,' whether or not the order is one from 'i

which an appeal lies. Indeed, according to the Eleventh Circuit, the separate document

requirement does not even apply to an alteed or amended judgment. See Wright v. Preferred

Jlesearch, Inc., 937 F.2d 1556, 1560-61 (1lth Cir. 1991). L

Rule 4(a)(7) has been amended to adopt the first of these four approaches. Under the

amended rule, a judgment or order is treated as entered under Rule 4(a)(7) when it is entered in L

the civil docket in compliance with Fed. R. Civ. P. 79(a), with one exception: If Fed. R. Civ. P.

54(a) and 58 require that a particular judgment or order must be set forth on a separate

document, then that judgment or order will not be treated as entered for purposes of Rule 4(a)(7)

until it is so set' forth (or, as explained below, until 150 days after its entry in the civil docket).

Thus, whether an order disposing of a post-judgment motion must be set forth on a separate

document before it is treated as entered depends entirely on whether the order is one "from which'

an appeal lies" under the law of the relevant circuit. If it is, then Fed. R. Civ. P. 54(a) and 58

require-that it be set forth on a separate document, and it will not be treated as entered for

purposes of Rule 4(a)(7) until it is so set forth (or until 150 days after its entry in the civil

docket). Ifit is not, then it will be: treated as entered for purposes of Rule 4(a)(7) as soon as it is

entered in the civil docket, whether or not it is also set forth on a separate document.

One' additional point of clarification: When a court orders that a judgment be entered (or

that a judgment be altered or amended), Fed. R. Civ. P. 54(a) and 58, read literally, would seem L

to require that both the order andthe judgment be set forth on separate documents. Because the

parties can waive entry of the judgment on a separate document (as discussed below), an order id

for judgment (or an order to alter or amend a judgment) would seem to be "an[] order from

which an appeal lies," and thus Fed. 1R. Civ. P. 54(a)' and 58 would seem to require that such an

order-as1well as an subsequently entered judgment (or altered or amended judgment)-be

set forth on a separate document.+ However, the Advisory Committee is not aware of any case Li
that so holds. Rather; all courts seermto assume that when an order directs that a judgment (or

altered Orlamended judgment) be entered, only the judgment (or altered or a-mended judgment)

needs to be set 'forth on a separate document, At that point, both the order and the judgment (or

altered orPi4aeided judgment) should be treated as entered for purposes of Rule 4(a)(7).

L
2. The second circuit split addressed by the amendment concerns the following question:

When a judgment or order is required to be set forth on a separate document under Fed. R. Civ.

P. 54(a) and '58 but is not, does the time to appeal the judgment or order ever begin to run?

According to, every circuit except the First Circuit, the answer is "no." "A party safely may defer

the appeal until Judgment Day if that is how long it takes to enter [the judgment or order on] the

[separate] document." In reKil s. 811 F.2d 1112, 1117 (7th Cir. 1987). The First Circuit,
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L

L
fearing that "long dormant cases could be revived years after the parties had considered them to
be over" if Fed. R. Civ. P. 54(a) and 58 and Rule 4(a)(7) were applied literally, holds that parties
will be deemed to have waived their right to have a judgment or order set forth on a separate
document three months after the judgment or order is entered in the civil docket. Fiore, 960 F.2d
at 236. Other circuits have rejected this three month cap as contrary to the relevant rules, see,

L e.g., Haynes, 158 F.3d at 1331; Hammack v Baroid Corp., 142 F.3d 266, 270 (5th Cir. 1998);
Pack v. Burns Int'l Sec. Serv., 130 F.3d 1071, 1072-73 (D.C. Cir. 1997); Rubin v. Schottenstein,
Zox & Dunn, 110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other grounds 143 F.3d 263
(6th Cir. 1998) (en banc), although no court has questioned the wisdom of imposing such a cap
as a matter of policy.

Rule 4(a)(7) has been amended to impose such a cap. As noted above, a judgment or
order is treated as entered for purposes of Rule 4(a)(7) when it is entered in the civil docket,:
unless Fed. R. Civ. P. 54(a) and 58 require the judgment or order to be set forth on a separate

LI document, in "which case the judgment or order will not be treated as entered for purposes of Rule
4(a)(7) until it is so set forth. There is one exception: A judgment or order will be treated as
enteredforpurposes of Rule 4(a)(7) - notwithstanding anything to the contrary in Federal Rules
of Civil Procedure - 150 days after the judgment or order is entered in the civil docket in
compliance with Fed. RLi< Civ. P. 79(a). On the 150th day, the time to appeal the judgment or
order will begin ;to run, even if the judgment or order is one' that must otherwise be set forth on a
separate document under Fed. R. Civ. P. 54(a) and 58, and even if the judgment or order has not
been so set forthX

This cap will ensure that parties will not be given forever to appeal a judgment or order
that should have been set forth on a separate document but was not. In the words of the First
Circuit, "When a party allows a case to become dormant for such a prolonged period of time, it is
reasonable to presume that it views the case as over. A party wishing to pursue an appeal and
awaiting the separate document ofjudgment from the trial court can, and should, within that,
period file a motion for entry ofjudgment. This approach will guard against the loss of review
for those actually desiring a tiinely appeal while preventing resurrection of litigation long treated
as dead by the parties." Fiore, 960 F.2d at 236.

3. The third circuit split addressed by the amendment concerns whether the appellantL may waive the separate document requirement over the objection of the appellee.! In Bankers
Trust Co. v. Malts, 435 U.S. 381, 387 (1978) (per curiam), the Supreme Court held that the
"parties to an appeal may waiveuthe separate-judgment requirement of Rule 58." Specifically,
the Supreme Court held that when, a district court enters an order and "clearly evidence[s] its
intent that the . .. order . .I represent[s] the final decision in the case,' the order is a "final
decision" for purposes of 28 U;S.C. § 1291, even if the orderhas notbedn setiforth on a separate
document for purposes of Fedik. Civ. P. 58. Id. X Such an order would not be "effective" - that
is, the time to appeal the ordei'would not begin to run, and thus a potential'appellant would not
have to appeal. However, such an order would be a "final decision"- and thus, a potential
appellant could appeal if it wanted to.

-5-
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Courts have disagreed about whether the consent of all parties is necessary to waive theL

separate document requirement. Some circuits permit appellees to object to attempted Ma/lis

waivers and to force appellants to return to the trial court, request entry of judgment on a separate

document, and appeal a second time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.

1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir.), cert. denied, 119 S. Ct. 353 (1998);l

Silver Star Enters., Inc. v. M/VSaramacca, 19 F.3d 1008, 1013 (5th Cir. 1994); Whittington v.

Milby, 928 F.2d 188; 192 (6th Cir. 1991); Wang Labs., Inc. v. Applied Computer Sciences, Inc.,

926 F.2d 92, 96 (1st Cir. 1991);iAnoka OrtbopaedicAssocs., P.A. v. Lechner, 910 F.2d 514, 515

n.2 (8th Cir. 1990);gLong-IslandLightingLCo. v. Town of Brookhaven, 889 F.2d 428, 430 (2d Cir.

1989). Other courts disagree and permit Mallis waivers even if the appellee objects. See, e.g.,

Haynes, 158 F.3d at 1331; Miller v. Artistic Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998);

Alvord-Polk, Inc. v. F. Schumacher & Co., 37 F.3d 996, 1006 n.8 (3d Cir. 1994); Mitchell v.

Idaho, 814 F.2d 1404, 1405 (9th Cir. 19,87).

New Rule 4(a)(7)(B) islintended both to codify the Supreme Court's holding in Mallis

and to make clear thlat the decision whether to waive entry of a judgment or order on a separate

document is the appellt's alone. It is, after all, the appellant who needs a clear,>,signal as to

when the tini to file a notice of appeal has begun to run. If the appellant chooses to bring an

appeal without awaiting entry of the judgment or order on a separate document, then there is no

reason xhy the app'ellee Dshould be able to object. All that would result from honoring the

appellee's objjectiont wuild be delay. The appellant would return to the trial court, ask the court

to enter the judgment or order on a separate document, and appeal again. "Wheels would spin q

for no practical purpose," Mallis, 435 U.S. at 385.

4. The final circuit split addressed by the amendment concerns the question whether an

appellant who6 chooses§ to waive the separate document requirement must appeal within 30 days

(60 days if the government is a party) from the entry in the civil docket of the judgment or order

that should have been lset forth on a separate document but was not. In Townsend v. Lucas, 745 7

F.2d 933 (5th Cir.1 1984), the district court dismissed a 28 U.S.C. § 2254 action on May 6, 1983,L

but failed to lentrlljudgment on a separate document. The plaintiff appealed on January 10, 1984.

The Fifth Circuit held that the appeal was premature, in that the time to appeal the May,6 order

had never begun to run because the May 6 order had not been set forth on a separate document. K
However, the Fifth, Circuit said that it had to dismiss the appeal, rather than consider it on the

merits, even though th parties were willing to waive the separate document requirement. TheU~~~~~~~~~
Fifth Circuit reasoned that, if the plaintiff waived the separate document requirement, then his

appeal would be from the May 6 order, and if his appeal was from the May. 6 order, then it was

untimely under Rue 4B)(l). By dismissing the appeal, the Fifth Circuit said, it was giving the

plaintiff the iopportunity to return to the district court, move for entry of judgment on a separate

document, and appeal from that judgment within 30 days. Id. at 934. Several other cases have

embraced the Townsenl approach. See, e.g., Armstrong v. Ahitow, 36 F.3d 574, 575 (7th Cir.

1994); Hughes y.H a16xCounty Sch. Bd., 823 F.2d 832, 835-36 (4th Cir. 1987); Harris v.

McCarthy,l7O Fd, 753, 756 n.1 (9th Cir. 1986).
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Those cases are in the distinct minority. There are numerous cases in which courts have
heard appeals that were not filed within 30 days (60 days if the government was a party) from the
judgment or order that should have been set forth on a separate document but was not. See, e.g.,
Haynes, 158 F.3d at 1330-31; Pack, 130 F.3d at 1073; Rubin, 110 F.3d at 1253; Clough v. Rush,
959 F.2d 182, 186 (10th Cir. 1992);McCalden v. California LibraryAss'n, 955 F.2d 1214,
1218-19 (9th Cir. 1990), Allah v. Superior Court, 871 F.2d 887, 890 (9th Cir. 1989); Gregson &
Assocs. Architects v. Virgin Islands, 675 F.2d 589, 593 (3d Cir. 1982) (per curiam). In the view
of these courts, the remand in Townsend was "precisely the purposeless spinning of wheels
abjured by fhe Court in the [Mallis] case." 15B CHARLES ALAN WRIGHT ET AL., FEDERAL
PRACTICE AND PROCEDURE § 3915, at 259 n.8 (3d ed. 1992).

The Advisory Committee agrees with the majority of courts that have rejected the
Townsend approach. In drafting new Rule 4(a)(7)(B), the Advisory Committee has been careful
to avoid phrases such as "otherwise timely appeal" that might imply an endorsement of
Townsend.

Judge Garwood said that, after this Committee had struggled for almost two years with
various issues raised by the application of the separate document requirement of FRCP 58 to
orders that dispose of the post-judgment motions listed in FRAP 4(a)(4)(A), he had asked the
Reporter to thoroughly research these issues overthe summer. The Reporter had done so, and
his conclusions were contained in a lengthy research memo included in the agenda book. Judge
Garwood then asked the Reporter to discuss the amendment and Committee Note that he had

L ~~drafted.

The Reporter said that the draft amendment and Committee Note attempted to address
four questions, all of which were the subject of circuit splits., The first two questions were
addressed by new FRAP 4(a)(7)(A); the second two questions were addressed by new FRAP
4(a)(7)(B).

1. Wfchen,. if ever, should the separate document requirement apply to orders that dispose
ofpost-judgment motions? Under FRAP 4(a)(4)(A), the filing of certain post-judgment motions
tolls the time to appeal the underlying judgment until "entry" of the order disposing of the last
such remaining motion. The circuits have divided on the question whether an order disposing of
a post-judgment motion must be set forth on a separate document before it is deemed to be
entered.

At past meetings of this Committee, we have noted the circuit split on this issue, but we
have not fully understood it. We have assumed that the extent to which the separate document
requirement applies to orders disposing of post-judgment motions is solely a function of FRAP
4(a)(7), which currently provides that "[a] judgment or order is entered for purposes of this Rule
4(a) when it is entered in compliance with Rules 58 and 79(a) of the Federal Rules of Civil
Procedure.", We have further assumed that FRCP 58 itself only imposes the separate documentLt requirement on what are traditionally regarded as "judgments." We have failed to recognize that,
in FRCP 54(a), "judgment" is defined broadly to include any appealable order - including

-7-
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appealable orders that dispose of post-judgment motions. Thus, the separate document

requirement is imposed on at least some orders disposing of post-judgment motions by two

separate sources: FRAP 4(a)(7) and FRCP 54(a)/58., ,

Case law does not clearly address how FRAP 4(a)(7) and FRCP 54(a)/58,interact in the

context of orders disposing of post judgment motions. As the draft Committee Note describes,

courts have taken at, least four approaches in.deciding whether an order that disposes of a post- 4,1

judgment motion must be set forth on a separate document before it is deemed to be entered for

purposes of FRAP 4(a). First, some courts seem to interpret FRAP 4(a)(7) to incorporate the

separate document requirement as it exists inthe FRCP. Read in this manner, FAP ,4(a)(7)

does not itself impose a separate document requirement. Rather, it simply provides that when-

and only when ,-FRCP 54(a)/58 impose a separate document requirement, ajudgment or order

will not be treated as entered, for purposes, of FiP a) until it is set forth on a separate

document. Second, some courts, seem to, interpret FRAP 4(a)(7) independently to impose a

separate dociumentreq.iiretment, and 'btjitst when FRCP'54(a)/58'would, but on all judgments

and orders whoselentry is, of consequence under FRAP 4(a). Third, some courts hold tat the

separate document requirement applies to orders that grant post-judgment motions, but not to

orders that deny ps-jdg imotioi's. IiFinillyy the Eleventh Circuit holds that the separate

document requine dbes not appt yro~l any order that grants or denies a post-judgment motion,

whether'or not thi orderis one fromwhich an appea lies.

Undethe draft amendnie&t, FJAP 4(a)(7)' would adopt the first of these four approaches

- the' "incorporation" approach. MFRAP4(a)(7) would not itself impose a separate document

requirement on anything. Rather, it would simply incorporate the separate document a

requirement precisely as it exists in FRCP 54(a)/58. Parties would have to worry only about one

separate document requirement, rather than two. And, although problems'would still exist -

such as the often difficuitfproblem of adsetaining whether an order' disposing of a post-judgment

motion is appealable and 4h'erefor required to be set forth'on aseparate document under FRCP

54(a)/58 - at least FRAP will not be adding to the problems that already exist under the FRCP.

2. Should a Fiore-type cap be adopted so that parties do not have forever to appeal when

a judgment or order is required to be'setforth on a separate document but is not? No matter fl
what this Committee does with regard to the first question, a separate document requirement will

continue to exist in som e form, because FRCP 54(a)/58 will continue to exist. And thus, no

matter what this Committee does, there will continue to be occasions on which a judgment or,

order should be set forth on a separate document but is not. All of the circuits - save one -

have made it clear that, in these circumstances, the parties have forever to bring an appeal. The

First Circuit is the exception. in Fiore v' Washington County Community Mental Health Ctr., L
960 F.2d 229, 236 (1st Cir. 1992) (en bancy, the First Circuit imposed a "cap"- on the time that a

litigant has to Appeal a judgment ororderlthat should have been set forth on a separate document

but was not.' The First Circuit held that, if a party -fails to request that a judgment or order be set F

forth on a separate document within three months after the entry of that judgment or order in the

civil docket, the party'will be deemed to have waived its right to a separate document, and the

time to appeal will be deemed to have expired. Several circuits have expressly rejected the Fiore
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approach as inconsistent with the relevant rules, but no court has questioned it as a matter of
policy.

The draft amendment and Committee Note incorporate a 150 day cap that works a bit
differently than the Fiore cap. Under Fiore, a party is deemed to have waived its right to request

L entry of ajudgment or order on a separate document after three months. Under the draft
amendment, the judgment or order is deemed to have been entered for purposes of FRAP 4(a)
150 days after the judgment or order is entered in the civil docket. At that point, the 30 (or 60)
day deadline for filing a notice of appeal begins to run.

Judge Garwood asked the Reporter to stop at this point so that the Committee could
L discuss the first two questions- the ones that are addressed in new FRAP 4(a)(7)(A). Several

members of the Committee expressed support for the amendment and appreciation for the
Reporter's work over the summer. No member of the Committee objected to adopting the
"incorporation" approach in the first bulleted paragraph of new FRAP 4(a)(7)(A)(ii). Similarly,
no member of the Committee objected to adopting a Fiore-type cap in the second bulleted

,re paragraph of new FRAP 4(a)(7)(A)(ii). The only substantive disagreement was over whether the
'"cap" should be set at 150 days or at some shorter period of time.

Some members argued for a shorter period of time. They argued that after a judgment or
is order is entered in the civil docket - but not set forth on a separate document - parties do not

need the equivalent of six months to appeal (150 days before the time to appeal begins to run,r and then 30 or 60 days thereafter). Parties should not be able to "sit on their rights" for such a
lengthy period of time; it creates delays in the system and is unfair to appellees. Some members
of the Committee suggested that, in these circumstances, the time to appeal should begin to run
60 or 90 days after entry of the judgment or order in the civil docket.

Other members of the Committee disagreed. They reminded the Committee that the 150
day period had been approved at the Committee's April 1999 meeting and argued that, for
several reasons, the period should not be changed. First, the separate document requirement is a
notice provision; it is designed to give parties clear notice that the time to appeal has begun to
run. If parties do not get that notice, then it is unreasonable to expect them quickly to file an
appeal. Second, the 150 day period (which would require an appeal to be brought within 180 or
210 days, depending upon whether the government is a party) has a close analog in FRAP

k 4(a)(6)(A), which gives a party who has not been given notice of the entry of a judgment or order
180 days to move to reopen the time to file an appeal. Third, new appellate counsel are often
brought in after a trial is concluded, and they need some 'motion time" to get familiar with the
case and then take steps to protect their client's interests. It is not unreasonable to give appellate
counsel six months to become familiar with a case, ascertain whether the judge is finished with
the case, discover that a judgment or order that should have been set forth on a separate
document was not, and then file either a notice of appeal or a motion for entry of the judgment or
order on a separate document. Fourth, appellees can always protect themselves; at any time, they
can move for entry of the judgment or order on a separate document, and the time to appeal will
begin to run upon such entry. And finally, parties now have forever to appeal a judgment or
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order that should have been set forth on a separate document but was not; cutting that period to

180 (or 210) days is obviously a major improvement.

One other concern was raised: A member expressed concern that, under new FRAP

4(a)(7)(A), an appealable interlocutory order may be entered in the course of a trial, the party

against whom the order was entered may not appeal it, the trial may continue for several more

months, and then, after the trial is concluded, the party may find itself foreclosed from appealing

the'interlocutory order. Other members had a couple of responses. First, case law is clear that a a_,

party may appeal an appealable'interlocutory order but does not have to. If a party does not L
appeal, the order is subsumed within the final judgment, and can be reviewed on appeal from that

final judgment. Nothing in new FRAP 4(a)(7)(A) should change that. Second, because the

separate -document requirement can be waived - as new FRAP 4(a)(7)(B) will make clear - a

party that is in' doubt can always protect itself by bringing an appeal. The worst that can happen

in those circumstances is that the appeal will be dismissed as premature, pernitting the party to

seek review of the order Later..

Judge Garwood asked the Reporter to move on to the tstwo remaining questions, which are

addressed in new FRAP 4(a)(7)(B).

3. Should FRAP 4(a) be amended to incorporate the one-way waiver doctrine? In

Bankers Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam), the Supreme Court held that

the separate document requirement may be waived. As long as a judgment or order is a "final

decision" for purposes of § 1291 - or as long as appellate jurisdiction exists under another

statute-the parties do not have to wait for the judgment or order to be set forth on a separate

document. Rather, they can choose to appeal the judgment or order immediately.

New FRAP 4(a)(7)(B) is intended to codify the Mallis decision. It is also intended to {

resolve a circuit split over who can waive the separate document requirement. Some circuits

hold that, since the purpose of the separate document requirement is to give the appellant notice

of when the time'to appeal begins to run, the decision to waive the requirement should be the

appellant's. Other circuits hold that all of the parties must consent to the waiver. If the appellee

objects, the appellant must return to the district court, request entry of the judgment or order on a

separate document, and then appeal. New FRAP 4(a)(7)(B) is intended to adopt the former view L

- that is, to deprive the appellee of the right to object to- an attempt by the appellant to waive the

separate document requirement. Li

4. Should FRAP 4(a) be amended to resolve the "Townsend issue "? In Townsend v.

Lucas, 745 F.2d 933 (5th'Cir. 1984), the Fifth Circuit held, in essence, that if the parties wish to

waive the separate document requirement, then the appeal must be brought within 30 days (60

days if the government is a party) from the entry in the civil docket of the judgment or order that

should have been set forth on a separate document but was not. LAfter the 30 (or 60) day period

has expired; the parties may not waive the separate document requirement; instead, they must

return to the district court, seek entry of the judgment or order on a separate document, and then

appeal within 30 (or 60) days of that entry. A couple of circuits have adopted the Townsend X

approach. Most, though, have rejected it, holding that the parties may appeal any time after entry

-10- C
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in the civil docket of ajudgment or order that should have been set forth on a separate document
but was not. New FRAP 4(a)(7)(B) - and especially the Committee Note -are intended to
adopt the majority position.

Judge Garwood invited questions and comments on new FRAP 4(a)(7)(B).

A member expressed support for new FRAP 4(a)(7)(B). She said that incorporating the
waiver doctrine - and giving the right to waive to the appellant - were particularly important
given what we have done in new FRAP (a)(7)(A). Because we have incorporated the separate
document requirement as it exists in FRCP 54(a)/5 8, whether an order must be set forth on a
separate document before the time to appeal begins to run will now turn upon the appealability of
the order. That is often difficult to determine. A party may not know whether a particular order
is appealable (and therefore is defined'as a 'judgment" by FRCP 54(a), and thereforebmust be set
forth on a separate document under FRCP 58). Thus, it is particularly important that parties be
able to protect themselves by filing appeals without waiting for separate documents.

Prof. Coquillette asked the Reporter what amendments to FRCP 54(a)/58 were needed to
, completely "fix" the problems caused by the separate document requirement. The Reporter said

that two came immediately to mind: First, the FRCP could use a signal other than entry on a
separate document. There is some confusion about what qualifies as a separate document.
Second, FRCP 54(a) could be amended so that "judgment" is not defined to include all
appealable orders. One option would be to limit the definition of "judgment" - and thus the
application of the separate document requirement - to what lawyers traditionally refer to as
"judgments." However, given that FRCP 58 is not the only civil rule that addresses judgments,
tinkering with the definition of "judgment" might create unforeseen problems. A second option
would be to more carefully define which orders must be set forth on separate documents.Making the question turn on the appealability of the order is problematic, as sometimes the time
to appeal a judgment begins to run upon the entry of unappealable orders that dispose of post-
judgment motions.

The Reporter stressed, though, that regardless of what the Civil Rules Committee might
do, FRAP 4(a)(7) still has to be amended to make it clear that FRAP does not impose a separate
document requirement independent of that imposed by the FRCP. New FRAP 4(a)(7)(A), by
simply incorporating the separate document requirement as it exists in the FRCP, does not in any
way constrain the Civil Rules Committee from making whatever changes it desires to FRCP
54(a)/58.

V At Judge Garwood's request, the Reporter briefly addressed one additional matter. In the
past, the Committee has considered amending not only FRAP 4(a)(7), but also FRAP 4(a)(4)(A),
4(a)(4)(B)(i), and FRAP 4(a)(4)(B)(ii). These amendments were intended to address a

l theoretical concern that had been raised by former Committee member Luther Munford. The
Reporter said that, upon reflection, he had decided that amending these provisions was
unnecessary. The Reporter said that the explanation for his conclusion was fully set forth in his
research memo. Basically, though, Mr. Munford's concerns were grounded upon the assumption
that when a court enters an order for judgment (or an order for an amended judgment), both the
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order and the judgment (or amended judgment) must be set forth on separate documents. The X

Reporter said that he had read over 500 published and unpublished opinions related to the

separate document requirement, and he was not aware of a single case that so held. Rather,

courts seem to require only that the judgment (or amended judgment) be set forth on a separate As

document - and when the judgment (or amended judgment) is so set forth, courts treat the order

for judgment (or order for amended judgment) as "entered." Given that, Mr. Munford's

theoretical concern is unlikely to- arise in practice. L)

IAJudge Garwood said that he had asked the Reporter to include a paragraph in the

Committee Note that was *designed to encourage courts to continue on this path and thus to

minimize the chances that Mr. Munford's concern would materialize in real life. That paragraph

appears as the third full paragraphon page 3 of the draft Committee Note. Several members

expressed the view ithatljthe paragraph should be renoved. They argued that, without a full

explanation of the very complicated problem that concerned Mr. Munford7 the paragraph was

more confusing than hepfl. One member disagreed, arguing that the explanation was helpful.

A member moved that the amendment to FRAP 4(a)(7) be approved. The motion was iv

seconded. A member suggested that the amendment would read better if the word "when" was

moved from the end of line 4 Ito the beginning of line 5 (before the word "it"). Other members

agreed. The suggestion was accepted as a friendly amendment.

A member asked that the Committee vote separately on new FRAP 4(a)(7)(A) and new

FRAP 4(a)(7)(B), as he had objections to the latter, but not to the former. By consensus, the

Committee agreed to vote first on new FRAP 4(a)(7)(A). The motion to approve new FRAP L

4(a)(7)(A) carried.

A member moved that new FRAP 4(a)(7)(B) be approved. The motion was seconded.

A member objected. He argued that, as drafted, new FRAP 4(a)(7)(B) seemed to "take

away" what was accomplished by new FRAP 4(a)(7)(A). The Reporter disagreed. New FRAP

4(a)(7)(A) defines when a party must bring an appeal; it specifies when the separate document

requirement applies and when the time to appeal begins to run on judgments or orders that are

supposed to be set forth on separate documents but are not. New FRAP 4(a)(7)(B), by contrast,

defines when a party may bring an appeal - that is, whether and when the parties can choose to

appeal without waiting for entry of a judgment or order on a separate document. in \

Another member said that, while he agreed with the Reporter, he wondered whether new

FRAP 4(a)(7)(B) could be drafted more clearly. Couldn't the rule state something along the lines

of, "The appellant can appeal a judgment or order, even if it hasn't been set forth on a separate

document." The Reporter responded that he had considered similar formulations, but he was

concerned about two things. First, they might be too broad, in that they may be read as wiping

out more than the separate document requirement. Second, they might be too narrow; the rule

should make clear that, if an otherwise proper appeal has been filed, no party may rely in any

way upon the absence of a separate document,
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The Reporter conceded, though, that, as drafted, new FRAP 4(a)(7)(B) requires litigants
to think a step ahead. FRAP 4(a)(7)(B) is really a response to an objection. In other words, the

9j purpose of FRAP 4(a)(7)(B) may not be clear until one first considers objecting to an appeal forLo lack of a separate document, and then realizes that, under FRAP 4(a)(7)(B), all such objections
have been eliminated. The member said that he was satisfied with the Reporter's explanation.
Another member pointed out that this language had been approved by the Committee twice
before at prior meetings.

The motion to approve new FRAP 4(a)(7)(B) carried.

A member moved that the Committee Note be approved, with the exception of the third
full paragraph on page 3 (beginning "One additional point of clarification"). The motion was
seconded.

secondThe Committee then debated at some length whether the Note was too long. Those
members who favored shortening the Note said that it contained more explanation than a judge
or practitioner would likely need. For example, the description of the four-way circuit split on

A, how the separate document requirement applies to orders disposing of post-judgment motions is
important for this Committee, but the bench and bar probably do not need such a "peeling of the
onion." Other members pointed out that in the West paperback compilations that are popular
with practitioners - Federal Civil Judicial Procedure and Rules and Federal Criminal Code
and Rules - all Committee Notes are reproduced in full. Long Notes result in thick books,
which inconveniences practitioners who not only have to read the Notes, but carry them around.

Other members and the Reporter argued in favor of retaining the Note as written. They
pointed out that the amendment to FRAP 4(a)(7) addresses four circuits splits over very, very
complicated issues. This Committee needs to remember that it has lived with these issues for
two years; judges and practitioners are going to need a lot of help understanding what the
Committee has done. The potential benefit to judges and practitioners of the additional
explanation outweighs the minor inconvenience of a few more paragraphs in the: West volumes.
The Reporter also stressed that any judge or lawyer reading the amendment is going to want to
know whether and to what extent the law of his or her circuit was changed. Many of the courts
of appeals do not even recognize that there are circuit splits, much less where their circuits fit
within the splits. The Reporter pointed out that the Standing Committee has approved far longer
Notes explaining far simpler amendments. A member agreed; he said that while he generally
loathes long Committee Notes, this was an exceptionally complicated problem a problem that
had befuddled this Committee for two years and that took a law professor three months to
straighten out. This was a rare case in which a long Note was justified.

A member asked whether the Reporter and two or three Committee members could work
overnight to draft a shorter version of the Note. Judge Garwood responded that he would first
like to put the longer version of the Note to a vote. If the Note was approved, that would not
foreclose anyone from proposing a shorter alternative tomorrow.
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The motion to approve the Committee Note as drafted, with the exception of the third full

paragraph on page 3, carried.-

Judge Garwood asked Judge Alito, Mr. Thomas, and Mr. McGough to meet with the

Reporter this evening about the possibility of shortening the Note and, if they deemed it

advisable, to present a shorter version of the Note for the Committee's consideration tomorrow. f

B. Item Nos. 97-05 & 99-01 (FRAP 24(a) - conflicts with PLRA)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 24. Proceeding in Forma Pauperis

(a) Leave to Proceed in Forma Pauperis. l

(1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a

district-court action who desires to appeal in forma pauperis must file a motion in

the district court. The party must attach an affidavit that:

(A) shows in'the detail prescribed by Form 4 of the Appendix of Forms, the

party's inability to pay or to give security for fees and costs;

(B) claims an entitlement to redress; and

(C) states the issues that the party intends to present on appeal.

(2) Action on the Motion. If the district court grants the motion, the party may

proceed on appeal without prepaying or giving security for fees and costs, unles

the law requires otherwise. If the district court denies the motion, it must state its f
reasons in writing.

(3) Prior Approval. A party who was permitted to proceed in forma pauperis in the

district-court action, or who was determined to be financially unable to obtain an

adequate defense in a criminal case, may proceed on appeal in forma pauperis

without further authorization, unlessL

(A) the district court - before or after the notice of appeal is filed - certifies r
that the appeal is not taken in good faith or finds that the party is not J
otherwise entitled to proceed in forma pauperis. l that cvelit, tllW district
cotrt-mnst and states in writing its reasons for the certification or fmding

or
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(B) the law requires otherwise.

Committee Note

I Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 ("PLRA")
L amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil
rIII actions must "pay the full amount of a filing fee." 28 U.S.C. § 1915(b)(1). Prisoners who arel - unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are

generally required to pay part of the fee and then to pay the remainder of the fee in installments.
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants aL litigant's motion to proceed on appeal in forma pauperis, the litigant may proceed "without
prepaying or giving security for fees and costs.'" Thus, the PLRA and Rule 24(a)(2) appear to be
in conflict.

Rule 24(a)(2) has been amended to resolve this conflict. Recognizing that future
legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate

L into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the
Committee has amended Rule 24(a)(2) to clarify that the rule is not meant to conflict with
anything required by the PLRA or any other law.

Subdivision (a)(3). Rule 24(a)(3) has also been amended to eliminate an apparent
L conflict with the PLRA. Rule 24(a)(3) provides that a party who was permitted to proceed in

forma pauperis in the district court may continue to proceed in forma pauperis in the court of
appeals without further authorization, subject to certain conditions. The PLRA, by contrast,
provides that a prisoner who was permitted to proceed in forma pauperis in the district court and
who wishes to continue to proceed in forma pauperis on appeal may not do so "automatically,"
but must seek permission. See, e.g., Morgan v. Haro, 112 F.3d 788, 789 (5th Cir. 1997) ("A
prisoner who seeks to proceed IFP on appeal must obtain leave to so proceed despite proceeding
IFP in the district court.").

EGA

Rule 24(a)(3) has been amended to resolve this conflict. Again, recognizing that future
legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate
into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the

L Committee has amended Rule 24(a)(3) to clarify that the rule is not meant to conflict with
danything required by the PLRA or any other law.

The Reporter explained that this amendment is designed to eliminate potential conflicts
between FRAP 24 and the Prison Litigation Reform Act ("PLRA"). The amendment to FRAP
24(a)(2) was approved in both form and substance at the Committee's April 1998 meeting, and
the amendment to FRAP 24(a)(3) was approved in substance at the Committee's April 1999
meeting. At the Committee's request, the Reporter drafted language to implement the change to
FRAP 24(a)(3).

A member moved that the amendment and Committee Note be approved. The motion
was seconded. The motion carried.
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C. Item No. 98-11 (FRAP 5(c) -clarify application of FRAP 32(a) to petitions

for permission to appeal)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 5. Appeal by Permission

(c) Form of Papers; Number of Copies. All papers must conform to Rule 32(a)(1)

32(c)(2.' An original and 3 copies must be, filed unless the court requires a different

number by local rule or by order in a particular case.

Committee Note

Subdivision (c). A petition for permission to appeal, a cross-petition for permission to i

appeal, and an answer to a petition or cross-petition for permission to appeal are all "other

papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those

papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of V
Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the requirements i-.

of Rule 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct that error.

The Reporter explained that this amendment was designed to correct a typographical

error that arose during the restyling of the appellate rules. The substance of this change to FRAP

5(c) was approved by the Committee at its April 1999 meeting. ,The Reporter was asked to draft I

an amendment and Committee Note to implement the change.

A member moved that the amendment and Committee Note be approved. The motion

was seconded. The motion carried.

D. Item Nos. 97-31 & 98-01 (FRAP 47- uniform effective date for local

rules/require filing with AO)

Judge Garwood introduced the following proposed amendment and Committee Note:

LJi

-16- F

V-



Rule 47. Local Rules by Courts of Appeals

(a) Local Rules.

(1) Adoption and Amendment.

(A) Each court of appeals acting by a majority of its judges in regular active
service may, after giving appropriate public notice and opportunity for
comment, make and amend rules governing its practice. A generally
applicable direction to parties or lawyers regarding practice before a court
must be in a local rule rather than an internal operating procedure or
standing order. A local rule must be consistent with - but not duplicative
of- Acts of Congress and rules adopted under 28 U.S.C. § 2072 and
must conform to any uniform numbering system prescribed by the Judicial
Conference of the United States.

(n.) Each circuit clerk must send the Administrative Office of the United States
Courts a copy -of each local rule and internal operating procedure when it
is promulgated adopted or amended. A local rule must not be enforced
before it is received by the Administrative Office of the United States
Courts.

(C) An amendment to the local rules of a court of appeals must take effect on
the December 1 following its adoption, unless a majority of the court's
judges in regular active service determines that there is an immediate need
for the amendment.

Committee Note

Subdivision (a)(1). Rule 47(a)(1) has been divided into subparts. Former Rule 47(a)(1),
with the exception of the final sentence, now appears as Rule 47(a)(1)(A). The final sentence of
former Rule 47(a)(1) has become the first sentence of Rule 47(a)(1)(B).

Two substantive changes have been made to Rule 47(a)(1). First, the second sentence of
Rule 47(a)(1)(B) has been added to bar the enforcement of any local rule - or any change to any
local rule - prior to the time that it is received by the Administrative Office of the United States
Courts. Second, Rule 47(a)(1)(C) has been added to provide a uniform effective date for changes
to local rules. Such changes will take effect on December 1 of each year, absent exigent
circumstances.

The changes to Rule 47(a)(1) are prompted by the continuing concern of the bench and
bar over the proliferation of local rules. That proliferation creates a hardship for attorneys who
practice in more than one court of appeals. Not only do those attorneys have to become familiar
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with several sets of local rules, they also must be continually on guard for changes to the local

rules. In addition, although Rule 47(a)(1) requires that local rules be sent to the Administrative

Office, compliance with that directive has been inconsistent. By barring enforcement of any rule

that has not been received by the Administrative Office, the Committee hopes to increase

compliance with Rule 47(a)(1) and to ensure that current local rules of all of the courts of appeals

are available from a single source.

Judge Garwood said that this amendment would do two things: First, it would bar the

enforcement of any local rule that had not been filed with the Administrative Office ("AO").

Second, it would require that any change to a local rule must take effect on December 1, barring

an emergency.

Judge Garwood reminded the Committee that it had approved this amendment and

Committee Note at its April 1998 meeting. Judge Garwood apologized for asking the Committee

[to reconsider the amendment, but said that he was uncomfortable presenting it to the Standing

Committee without further discussion. Judge Garwood said that he has a couple of concerns.

First, at a recent Standing Committee meeting, Judge Paul Niemeyer (the Chair of the

Civil Rules Committee) and Prof. Edward Cooper (the Reporter to the Civil Rules Committee)

pointed out that amending any of the rules of practice and procedure to prescribe a uniform

effective date for changes to local rules might violate 28 U.S.C. § 2071(b), which provides that a

local rule "shall take effect upon the date specified by the prescribing court." Judge Garwood

asked the Standing Committee for guidance on this problem, but none was forthcoming.

Second, the AQ has expressed concern that conditioning the enforcement of local rules

upon their receipt by the AO would trigger a flood of inquiries to the AO, as nervous attorneys

who were about to try a case or argue an appeal would want to make certain that the local rules

had not recently changed.

Judge Garwood asked the Committee for guidance. Does the Committee want him to

present the amendment and Committee Note to the Standing Committee in January, as planned?

Should he present only one of the two changes? Should we just drop the whole topic?

Mr. Rabiej encouraged the Committee not to drop the proposal altogether, but instead to

postpone presenting it to the Standing Committee until after the other Advisory Committees had

considered similar amendments to their rules. Prof. Coquillette agreed. He said that the

proliferation of local rules was far less of a problem in the appellate courts than in the trial

courts. Both the Civil Rules Committee and the Criminal-Rules Committee are working on

similar proposals, and this Committee should wait for them to act before going forward with the

proposed amendment to FRAP 47(a)(1). If § 2071(b) proves to be aproblem, the Judicial

Conference can seek help from Congress.

Some members agreed with Mr. Rabiej and Prof. Coquillette. One member said that,

until the problem with § 2071(b) was resolved, we should not propose any type of a uniform

effective date. Another member said that, putting aside the § 2071(b) problem, he did not think



L.
that the uniform effective date would do much good. Many judges are stubbornly independent,
and they will use the "immediate need" loophole to enact changes in local rules whenever they
want. A third member pointed out that even if all judges acted in good faith, the uniform
effective date would not help practitioners much, as they would still need to monitor the local
rules for changes that were prompted by legitimate "immediate need."

Other members disagreed. They argued, in essence, that "every little bit helps." Even if
some judges would abuse the "immediate need" loophole, others would not. The fewer rules that
take effect on a date other than December 1, the easier life will be for practitioners. Indeed, these
members said, they would favor the amendment even if it were watered down to establish only apresumptive effective date of December 1. That would eliminate the conflict with § 2071(b) and
would hopefully encourage courts to make changes to local rules effective on December 1.

As to the filing requirement, Mr. Rabiej stressed that the AO did not object to the concept
that local rules should not be enforced until they are readily available to the bar. District courts
are presently required to provide the AO with copies of all local, rules, butmany district courts
ignore this requirement. At present, there is no single repository for all current local rules -and, at present, an attorney has no alternative but to cali-the clerkjs office if he or she wa'ts to be
certain that there have been no recent changes to the local rules.

According to Mr. Rabiej, the AO's objection is solely to the means of implementing this
concept. The AO does not want to condition the effectiveness of a local rule on its receipt by theLa AO. Rather, the AO would prefer to condition the effectiveness of a local rule on its being
posted by the court on a website - or even upon its being provided to the AO and posted on the
AO's website. The AO simply wants the event upon which the effectiveness of a local ruleF depends tb be an event that can be verified by attorneys without calling the AO.

A member moved that the amendment to FRAP 47(a)(1) not be presented to the Standing
Committee in January and that this Committee postpone any further action on this matter until
the Civil Rules Committee and Criminal Rules Committee have acted upon the similar proposals
now pending before them. ' The motion was seconded. The motion carried.

E.~ Final review of all items to be submitted to Standing Committee in January
i7 2000

At Judge Garwood's request, the Reporter included in the agenda book copies of all of
the amendments and Committee Notes that this Committee has previously approved for
presentation to the Standing Committee in January 2000, with the exception of the amendment tor- FRAP 4 7 (a)(1) just discussed. Judge Garwood pointed out that the Committee Note to the
amendment to FRAP 31 (b) that appeared in the agenda book failed to reflect two changes that
had been made to the Note. First, the heading should be "Committee Note," not "Advisory
Committee Note." Second, the final two sentences in the Note should be deleted.

Judge Garwood said that he was prepared to entertain a motion that all of the
amendments and Committee Notes be presented to the Standing Committee at its January 2000

LCC.
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meeting. A member said that he wanted to propose a change to the amendment to FRAP 32(d),

which, as approved by the Committee, reads: , _

(d) Signature. Every brief, motion, or other paper filed with the court must

be signed by the party filing the paper or. if the party is represented by

one of the party's attorneys. The party or attorney who signs the paperi

must also state the signer's address and telephone number (if any).

The member said thatthe wanted to amend the second sentence of proposed FRAP 32(d)

so that a party would haVe to state, in addition to its address and telephone number, its fax

number and e-mail address. Mr. Fulbruge said that such a requirement would be helpful to the

clerks. Other members objected to the proposal, arguing, inter aliahthat attorneys should not be

required to disclose e-mail addresses and open themselves up to unwanted electronic

communications.

A member pointed out that the second sentence of proposed FRAP 32(d) was actually

superfluous. Current FRAP requires that the cover of contain

office address, and telephone number of counsel representing the party for whom the brief is

filed," and current FRA 32(c)(2) requires that "other papers" must "contain the information

required by Rule 32(a)(2)." In light of that fact, the second sentence of proposed FRAP 32(d) is

unnecessary.

A member moved that the second sentence of proposed FRAP 32(d) be deleted. The

motion was seconded. The motion carried.

A member moved that all amendments and Committee Notes be approved for

presentation to the Standing Committee at its January 2000 meeting. The motion was seconded.

The motion carried.

V. Discussion Items 
-

A. Item No. 97-14 (FRAP 46(b)(1)(B) - attorney conduct) (Prof. Coquillette)

Prof. Coquillette gave the Committee an update on the Standing Committee's efforts to

draft "Federal Rules of Attorney Conduct" or "FRAC."

Prof. Coquillette began by stressing that he and everyone involved in the FRAC project

recognized that the appellate courts were not experiencing a problem in this area. FRAP

46(b)(1)(B) establishes a single national standard - "conduct unbecoming" - and, although

this standard is vague, there is no evidence that it is creating a problem for the bench or bar.,

Attorneys simply do not misbehave much in the courts of appeals. The Subcommittee on

Attorney Conduct - which is composed of representatives of the Standing Committee and each C

of the Advisory Committees (including Judge Alito and Mr. Thomas) - is focusing its efforts on L
the many conflicting local rules governing attorney conduct in the -district courts.
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Prof. Coquillette reported that a "FRAC 1," drafted by Prof. Cooper, was currently beingcirculated for comments. Draft FRAC 1 is a "dynamic conformity" rule. It essentially providesthat state rules of professional responsibility will govern the conduct of attorneys in federal court,except that valid federal procedural rules would still apply and "trump" any state rules ofprofessional responsibility to the contrary. Federal courts would be put out of the business ofregulating attorney conduct. At the same time, a mechanism would exist for protecting
important federal interests. Conduct expressly authorized by court order could not be the basis ofstate disciplinary action - and, of course, a "FRAC 2" or "FRAC 3" could always be
promulgated to protect specific federal interests.

Prof. Coquillette said that this general topic -and Prof. Cooper's draft FRAC I-
continue to be the subject of much controversy. Prof. Coquillette briefly reviewed the latest
efforts on Capitol Hill to undo the "McDade Amendment," under which federal prosecutors arerequired to comply with both state rules and local federal rules (even though the two sets of rulesoften conflict).

Prof 'Coquillette said that he did not think that anyof the Advisory Committees would beasked to take formal action on proposed rules of attorney conduct for another year. During thenext year, it is likely that the Subcommittee on Attorney Conduct will host at least one
conference to get the widest input possible on this general issue and on draft FRAC 1.

Prof. Coquillette said that he would be happy to answer questions.

One member noted that the dispute over the application of Model Rule 4.2 to federalprosecutors is a substantial part of the motivation to come up with federal rules governing
attorney conduct. His concern with draft FRAC 1 is that it does not address the Rule 4.2
problem. Rather, it simply leaves the problem for another day. The member urged that theJustice Department be asked to draft a rule that would address its concerns and that the rule bevoted upon. The issue should be resolved, one way or another.

Several members said that district court judges will never agree to a rule that deprives
them of authority to discipline misconduct that occurs in the course of litigation pending beforethem, even if that conduct does not violate a federal statute or rule of practice or procedure. Adistrict judge may sit in a state in which a certain type of conduct is not addressed by the rules ofprofessional responsibility - or is specifically authorized by the rules of professional
responsibility - and yet, if the district judge views the conduct as unacceptable in his or hercourtroom, the district judge should be able to sanction attorneys for engaging in it.

Prof. Coquillette said that the view of these members is widely shared. Everyone agreesthat district courts will retain the power to decide who may appear before them. The concern is
to make it clear that district courts cannot suspend or disbar an attorney from the practice of lawfor conduct that does, not violate state standards. The district courts will remain free to sanctionconduct in other ways, such as under FRCP 11.

Mr. Letter said that the Department of Justice is not just concerned about Rule 4.2, butalso "outlier" states that might implement rules or interpretations of rules that are radically out of
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step with the mainstream. For example, the State of Oregon takes the position that an Assistant

United States Attorney commits "fraud or deception" in violation of the rules of professional

conduct when he or she participates in an undercover FBI sting operation. Federal law

enforcement interests are seriously threatened by the McDade Amendment.

A member said that he sympathized with the Department of Justice. He also pointed out

that the Department is bearing the brunt of this problem only because it has the largest national

practice. However, with national practices becoming more and more common, the types of'

problems now experienced by federal, prosecutors will increasingly be experienced by private

practitioners. The Standing Committee needs to work diligently on this problem and recognize

that the tradition of local autonomy in norms of attorney conduct may have to give way to the

reality of growing national practices.

A member said that he was disturbed by the complicated choice-of-law provisions in the h

Cooper draft. In particular, he did not understand why, in an appeal from a district court in

"State A" in which one of the parties hires appellate counsel from "State B" to argue the case in a

court of appeals tat sits in "State C," the professional responsibility rules in "State A" should

govern the attorney's conduct before the court of appeals. The attorney may never have stepped

foot in "State A," and any misconduct that he commits will occur in "State C."

Prof. Coquillete thanked the Committee for their helpful comments. Li

B. Item No. 98-03 (FRAP 29(e) & 31(a)(1) - timing of amicus briefs)

Mr. Letter introduced this item. Mr. Letter said that when the appellate rules were

restylized, FRAP 29 Was amended so that, instead of an amicus brief being due at the same time

as the principal brief of the party being supported, an amicus brief is now due seven days after

the filing of the principal brief of the party being supported. Public Citizen Litigation Group has

raised two concerns about this change: First, an appellant might have to file a reply brief before

being able to read the brief of an amicus supporting the appellee. Second, an amicus supporting

an appellee might not be able to see the appellee's brief until just before the amicus's brief is

due, and thus the amicus might not be able to take account of the arguments made by the

appellee in its brief. '

Mr. Letter said that he' wrote to several organizations that frequently file amicus briefs in

the courts of appeals !to solicit their suggestions about how FRAP 29 might be amended to fix

these problems. He received virtually no response to his letter. He also talked to several

appellate attorneys in the Department of Justice. None of them had experienced the problems

feared by Public Citizen Litigation Group.
A'

Mr. Letter urged that Item No. 98-03 be removed from the Committee's study agenda. If

these problems materialize in the future, the Committee can address them at that time. For the

present, though, no action was necessary. 
J
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A member moved that Item No. 98-03 be removed from the Committee's study agenda.
The motion was seconded. The motion carried.

C. Item No. 98-06 (FRAP 4(b)(3)(A) -effect of filing of FRCrP 35(c) motion on
time to appeal)

Mr. Letter introduced the following proposed amendment and Committee Note:

Rule 4. Appeal as of Right - When Taken

- (b) Appeal in a Criminal Case.

(5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest adistrict court ofjurisdiction to correct a sentence under Federal Rule of Criminal Procedure
35(c), nor does the filing of a motion under 35(c) affect the validity of a notice of appeal filed
before entry of the order disposing of the motion. The'filing of a motion under Federal Rule ofCriminal Procedure 35(c) does not suspend the time for filing a notice of appeal from a judgment
of conviction.

Committee Note

L.
Subdivision (b)(5). Federal Rule of Criminal Procedure 35(c) permits a district court,acting within seven days after the imposition of sentence, to correct an erroneous sentence in acriminal case. Some courts have held that the filing of a motion for correction of a sentence

suspends the time for filing a notice of appeal from the judgment of conviction. See, erg., UnitedStates v. Carmouche, 138 F.3d 1014, 1016 (5th Cir. 1998) (per curiam); United States v. Morillo,
8 F.3d 864, 869 (1st Cir. 1993). Those courts establish conflicting timetables for appealing a
judgment of conviction after the filing of a motion to correct a sentence. In the First Circuit, thetime to appeal is suspended only for the period provided by Fed. R. Crim. P. 35(c) for the district
court to correct a sentence; the time to appeal begins to run again once seven days have passed
after sentencing, even if the motion is still pending. By contrast, in the Fifth Circuit, the time toappeal does not begin to run again until the district court actually issues an order, disposing of themotion.

Rule 4(b)(5) has been amended to eliminate the inconsistency concerning the effect of a
motion to correct a sentence on the time for filing a notice of appeal. The amended rule makes
clear that the time to appeal continues to run, even if a motion to correct a sentence is filed. Theamendment is consistent with Rule 4(b)(3)(A), which lists the motions that toll the time to
appeal, and notably omits any mention of a Fed. R. Crim. P. 35(c) motion. The amendment alsoshould promote certainty and minimize the likelihood of confusion concerning the time to appeala judgment of conviction.
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If a district court corrects a sentence pursuant to Fed. R. Crim. P. 35(c), the time for filing

a notice of appeal of the corrected sentence under Rule 4(b)(1) would begin to run when the court

enters a new judgment reflecting the corrected sentence.

Mr. Letter said that the Committee had approved the substance of this amendment at its

April 1999 meeting, subject to one concern: The Committee wondered what would happen if the

government brought a FRCrP 35(c) motion and then on, say, the sixth day after imposing

sentence, the district court granted the motion. If a new judgment was not entered, the defendant

might have only a couple-of days to file a notice of appeal. L

Mr. Letter said that he had investigated the matter and learned that when a FRCrP 35(c)

motion is granted, a new judgment is always entered, and either party then has 10 days to appeal

the new judgment. He said that the proposed Committee Note confirms this understanding in the

final sentence, although he asked whether the Committee might want to remove that sentence,

given that it really addresses an issue of criminal rather than appellate procedure. A couple of E

members expressed support for leaving the sentence in the Note, as the sentence makes clear the

assumption upon which the Committee acted in approving the amendment. V

A member moved that the amendment and Committee Note be approved. The motion

was seconded. The motion carried.

D. Item No. 98-07 (FRAP 22(a) - permit circuit judges to deny habeas

applications)

FRAP 22(a) requires that a habeas petition be filed in the district court and that, if it is P7
erroneously presented to a circuit judge, it be transferred to the district court. Judge Kenneth F.

Ripple has suggested that FRAP 22(a) be amended to permit circuit judges to deny habeas

petitions. At the Committee's October 1998 meeting, Judge Garwood asked the Department of L

Justice to study this issue and make a recommendation to the Committee.

Mr. Letter said that the Justice Department has been working on this issue, but the issue

is a complicated one, and the Department will not be prepared to present a formal proposal until

at least the April 2000 meeting.

A member moved that further discussion of this matter be postponed until the April 2000

meeting. The motion was seconded. The motion carried.

The Committee adjourned for lunch at 11:55 a.m. and reconvened at 1:30 p.m.
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E. Item No. 97-32 (FRAP 12(a) - require caption to identify only the parties to
the appeal)

L Mr. Fulbruge introduced this item. Mr. Fulbruge discussed at length the manner in which
appellate cases are docketed and otherwise processed by clerks' offices. He highlighted three
key events:

(a) Promptly after the notice of appeal is received from the district clerk, the appellate
clerk's office dockets the case. In the Fifth Circuit, the clerk's office tries to
docket every case within 24 hours after receipt of the notice of appeal. The
appellate clerk's office is required by FRAP 12(a) to "docket the appeal under the
title of the district-court action." Under FRCP 10(a), the title to the district court

i
action includes every one of the parties to that action.

(b) No later than 10 days after the notice of appeal is filed, the attorney who filed the
appeal must file a representation statement under FRAP 12(b). Only the attorney
who files the notice of appeal must file a representation statement, and that
attorney is required to identify only "the parties that the attorney represents on
appeal."

L, (c) Several weeks later, the appellant files its brief. Often it is not until this point that
the appellate clerk's office and the parties are able to identify which parties to the
district court action are parties to the appeal.

Mr. Fulbruge said that Item No. 97-32 focuses only on the first step -,the docketing of
C the appeal by the clerks' offices. The requirement that appeals be docketed "under the title of the
L district-court action" causes considerable inconvenience for the clerks' offices, which are trying

to handle more and more cases with less and less resources. Often, there may be dozens or even
hundreds of parties to a district court action. Someone in the clerk's office has to manually enter
the names of all of these parties, even though only a few of them may be parties to the appeal In
order to avoid this waste of resources, the appellate clerks have proposed that FRAP 12(a) be
amended so that titles would identify only the parties to the appeal.

Mr. Fulbruge answered a number of questions from the Committee about the mechanics
of docketing appeals. For example, Mr. Fulbrage clarified the difference between docketing an
appeal and captioning an appeal. Although FRAP 3(c)(1)(A) permits a "short title" to be used in
the caption - e.g., "Smith, et al. v. Jones, et al." - FRAP 12(a) requires that a "full title" be
used in docketing the case - that is, that every party to the district court action be entered into
the appellate court's computer. Mr. Fulbruge conceded, however, that some of the clerks' offices
do not enter the names of all parties to the district court action when docketing an appeal.

In the course of the discussion, members of the Committee raised three concerns about
the proposed amendment to FRAP 12(a):

1. Under the amendment, the clerks, when docketing a case, would need only to "identify
in the title the appellant or appellants and the appellee or appellees." However, at the time a case
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is docketed, no one -including the party who filed the notice of appeal - may know who will
be the "appellants," who will be the "appellees," and who will not be involved in the appeal at
all. In some cases, the parties do not know whether they-will participate in the appeal -and, if X

so, in what capacity - until the appellant's brief is filed and it becomes clear what is being L
challenged and on what grounds.

A member pointed out that the appellate clerks' proposal is, in some respects, a reflection
of a broader problem. It is sometimes difficult to know who is a "party" to an appeal. For
example, a district court case may involve 12 plaintiffs, only one of whom appeals.- The other 11
plaintiffs may not want to file appeals, but they may want to play some role in the appeal,
depending upon what arguments are made by the appellees. Can those 11 plaintiffs be
considered "parties" to the appeal, even though they have not filed notices of appeal, and even l!

though they are not adverse to the one plaintiff who has appealed? Supreme Court Rule 12.6
provides that "[a]11 parties to the proceeding in the court whose judgment is sought to be
reviewed are deemed parties entitled to file documents in this Court" and that "[a]ll parties other
than the petitioner are considered respondents." Perhaps a similar provision should be
incorporated into FRAIP. r

2. In some cases, the court of appeals is required to take action before the appellant's
brief is filed. For example, the court may have to rule upon a motion. This makes it necessary 17
for judges to be able to determine whether they should be recused from a case before the
appellant's brief is filed -that is, before it is clear who will be participating in the appeal.
Because all of the parties to the district court action are potential parties to the appeal, all of
those parties must be identified so that the appropriate recusal check can be run. In some courts,
computers are used to assist judges with their recusal obligations. Thus, even if FRAP 12(a) was
changed as the circuit clerks request, the names of all of the parties to the district court action
would still have to be entered in the court of appeals' computer so that recusal checks could be
run early in the case.

For this reason, an option suggested by one member - entering the name of the appellant
and some of the potential appellees, and then adding names as parties make appearances - will
not work. If a motion is filed three or four days after a case is filed, judges must be able to
determine if they need to recuse themselves from ruling on the motion. To do that, judges need
to know all of those who were parties in the district court.

3. This entire problem will disappear once the computers of the district courts are able to
"talk" to the computers of the circuit courts. When that happens, it will no longer be necessary
for appellate clerks manually to enter the names of all parties to, the district court action. Rather,
those names will be transmitted electronically with the touch of a button. The AO is presently
working on this issue and expects that, within the next couple years, the technological problem
will be solved. That being the case, any amendment to FRAP 12(a) would probably not take
effect until after the problem that gave rise to the amendment had disappeared.

The Committee reached a consensus that no action should be taken on the clerks' X

proposal. A member moved that Item No. 97-32 be removed from the Committee's study
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agenda without prejudice to the clerks raising the proposal again if the software promised by the
AO does not materialize. The motion was seconded. The motion carried.

F. Item No. 97-33 (FRAP 3(c) or 12(b) - require filing of statement identifying
all parties and counsel)

Mr. Fulbruge introduced this item.

FRAP 12(b) presently requires only the attorney who files a notice of appeal to submit a
representation statement and requires that attorney to identify only himself and his clients. The
appellant's attorney is not asked to identify the appellees or their attorneys, and no other party is
required to file 'a representation statement. This lack of information sometimes makes it difficult
for the clerks to identify all of the parties and attorneys. To remedy this problem, the clerks have
proposed amending FRAP 3(c)(1)(A) to require a party filing a notice of appeal to
simultaneously submit "a separate statement listing all parties to the appeal, the last known
counsel, and the last known addresses for counsel and unrepresented parties.",

At the Committee's April 1999 meeting, some members suggested that, instead of
amending FRAP 3(c) (which specifies the contents of the notice of appeal), the Committee
should consider amending FRAP 12(b) (which specifies the contents of the representation
statement). FRAP 12(b) could be amended to require that the representation statement identify
the likely appellees and their counsel.

Mr. Fulbruge said that changing the contents. of the representation statement will not help
the appellate clerks. The clerks need help figuring out who the parties and counsel are at the time
of docketing. The representation statement is often not filed until several days after the case is
docketed.

Members responded in a couple of ways. First, several members expressed strong
reservations about amending FRAP 3(c). The Supreme Court has repeatedly held that the
requirements of FRAP 3 are "mandatory and jurisdictional"; routine information-gathering
provisions should appear somewhere else in FRAP. One member pointed out that the
representation statement provision was intentionally put in FRAP 12 rather than FRAP 3
precisely-so that the provision would not be considered "mandatory and jurisdictional." Second,
FRAP 12(b) could be changed not only to expand the information that must be contained in the
representation statement, but also to require the statement to be filed with the notice of appeal.
One member said that the local rules of some courts - including the Ninth Circuit - require
"civil docketing statements" or similar forms to be filed at the time of the notice of appeal.

Some members questioned whether an expanded representation statement filed at the
time of the notice of appeal would be helpful, given that it is sometimes impossible to identify
who will be appellees until the appellant's brief is filed. An appellant who is required to identify
likely appellees and their counsel might have to engage in a lot of guesswork. Mr. Fulbruge
responded that the appellate clerks will "take what we can get." Someone has to do guesswork at
the time the appeal is docketed, and the appellant is in a better position to guess than the clerks.
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The Reporter volunteered to work with Mr. Fulbruge to draft an appropriate amendment
to FRAP 12(b). By consensus, the Committee agreed to postpone further consideration of Item
No. 97-33 until April 2000.

G. Items Awaiting Initial Discussion -

1. Item No. 99-04 (FRAP 32(a)(7) - Microsoft Word counting glitch)

FRAP 32(a)(7)(B) sets forth the type-volume limitations on briefs, requiring, for K
example, that a principal brief not exceed 14,000 words. FRAP 32(a)(7)(C) specifically provides
that the parties may "rely on the word or line count of the word-processing system used to
prepare the brief' in certifying that the brief meets the type-volume limitations.

In DeSilva v. DiLeonardi, 185 F.3d 815 (7th Cir. 1999) (per curiam), the Seventh Circuit
issued an opinion warning practitioners of a glitch in the Microsoft Word 97 program.
Apparently, when text within a document is "selected" and the program is asked to count the
words within the selected text, the program does not count words in footnotes unless the user
specifically instructs the program to do so. As a result, parties may unintentionally file briefs
that exceed the type-volume limitations.

The Reporter said that he did not think this glitch or any other glitches in particular
versions of particular software should be addressed through amendments to FRAP. By the time
an amendment can take effect, the particular version of the particular software will likely be
obsolete. A better solution is to do what the Seventh Circuit did in ithis case: warn the bar of the
glitch and ask the manufacturer of the software to fix it., A member said that he has been told
that Microsoft has already corrected the problem described by the Seventh Circuit.

The Reporter said that other glitches had been brought to his attention. For example, if a F
"hard space" is used between two words, some word processing programs will count the two
words as one. In theory, a party could put hard spaces between all words and file a "one word"
brief. The Reporter said that, if glitches continue to cause problems, the Committee may want to
consider eliminating the provision in FRAP 32(a)(7)(C) that authorizes reliance on the word
count of word processing programs. Parties could still use that feature in assessing whether their
briefs met the type-volume limitations - and, indeed, parties would have an incentive to make
certain that they got as accurate a count as possible. But, at the end of the day, parties would
have to bear responsibility for meeting the type-volume limitation. A member pointed out that e

the standard certificate of compliance that this Committee approved in April 1998 requires
parties to state the exact number of words in their briefs. As long as that is true, the member
said, parties should be able to rely on their word processing programs to count words.

A member moved that Item No. 99-04 be removed from the study agenda. The motion
was seconded.- The motion carried. r
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ae2. Item No. 99-05 (FRAP 3(c)-failure explicitly to name court to which
appeal taken)-

FRAIP 3(c)(1)(C) provides that a notice of appeal must "name the court to which the
appeal is taken." Suppose that a notice of appeal does not explicitly "name the court to which the
appeal is taken." However, it is clear that only one court of appeals has jurisdiction over the
appeal. Must the appeal be dismissed for failure to comply with FRAP 3(c)(1)(C)?

The Sixth Circuit divided over this question in Dillon v. United States, 184 F.3d 556 (6th
Cir. 1999) (en banc). The majority, citing the admonition in FRAP 3(c)(4) that "[ain appeal must
not be dismissed for informality of form or title of the notice of appeal," held that such a notice
of appeal "name[d] thelncourt to which the appeal is taken" as a practical matter, as there was
only one appellate court to which an appeal could lie. The dissenters, citing Supreme Courtr decisions characterizing the requirements of FRAP 3 as "mandatory and jurisdictional," argued
that the problem with such a notice of appeal is not informality, but rather that it does not "name
the court to which the appeal is taken" at all.

The Reporter suggested that this item be removed from the study agenda. The Sixth
Circuit's decision was reasonable. To the Reporter's knowledge, the decision does not conflict
with any decision of any court of appeals, and it is consistent with at least one other decision that
addressed the same issue. The Reporter recommended postponing any action on this issue unless
and until a circuit split develops.

Mr. Letter disagreed. I He said that he thought the issue was at least worthy of further
study. He offered to have the Department of Justice look at the issue and report back to the
Committee at its April 2000 meeting. By consensus, the Committee agreed to postpone further
action on Item No. 99-05 until April 2000.

3. Item No. 99-07 (FRAP 26.1 - broaden financial disclosure

obligations)

Prof. Coquillette introduced this item.

kL The Kansas City Star and the Washington Post recently published articles identifying
cases in which federal judges neglected to recuse themselves even though they had a financial
interest in one of the parties or in a parent company of one of the parties. In response, the
Judicial Conference's Committee on Codes of Conduct asked the Standing Committee to
examine whether the rules of practice and procedure should be amended to ensure better
compliance with recusal standards. The Standing Committee, in turn, has asked the Civil Rules
Committee, the Criminal Rules Committee, and the Bankruptcy Rules Committee to consider
whether a provision patterned on FRAP 26.1 should be incorporated in their respective rules.

The Civil Rules Committee considered this issue at its meeting last week. Some
members of that Committee argued that a rule broader than FRAP 26.1 should be added to the
FRCP; these members said that FRAP 26.1 required too little information from the parties and
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encouraged too much local rulemaking. Other members disagreed and said that they would
object to financial disclosure obligations broader than those imposed under FRAP 26.1. Still
other members said that no rule regarding financial disclosure should be included in the FRCP;
rather, this matter should be left to the local rules, which are more flexible and can be changed
more quickly. These members also pointed out that including a "FRAP 26. l "in the FRCP
would have done nothing to prevent the errorsthatwere the subject of the Kansas City Star and V
Washington Post articles.

Prof. Coquillette agreed with this latter point. In virtually all of the cases identified by
the Kansas City Star and Washington Post, the problem was not that the judges had insufficient
information about the parties; the problem was that the judges failed to act upon the information
that had been provided to them. Amendments to the rules of practice and procedure cannot force
judges to be more diligent in meeting their recusal obligations. Rather, this is, a problem that
should be addressed through better administrative support- such as better software. ,

In any event, Prof. Coquillette said, although there was a lot of disagreement among
members of the Civil Rules Committee about FRAP 26.1, the notion of incorporating a provision
based upon FRAP 26.1 into the FRCP was not rejected, and no one proposed a specific
alternative. Prof. Coquillette warned though, that it is possible that one of the other Advisory
Committees might approve a financial disclosure rule that is broader than FRAP 26A1, in which
case this Committee might be asked to approve conforming amendments to FRAP 26.1.,

Ms. Krafka spoke next. She said that, at the request of the Standing Committee, the
Federal Judicial Center ("FJC") had collected and analyzed all of the local rules that addressed LJ

financial disclosure. The FJC found that 9 of the 13 courts of appeals require parties to disclose
more information than is required by FRAP 26. 1, although in some cases, the differences were -
minimal. The district courts have a dizzying array of local rules addressing financial disclosure.
Ms. Krafka referred the Committee to the FJC's report for a detailed description of the local
rules.

Ms. Krafka agreed with Prof. Coquillette that judges who fail to recuse themselves when
they should almost always do so inadvertently. The problem is rarely that judges do not have
information that they need to make an informed decision. Rather, the problem is almost always
that, for one reason or another, judges neglect to act upon information that has already been
provided to them. The AO recently released enhanced software that is designed to help judges
meet their recusal obligations.

Mr. Rabiej said that, at the Standing Committee's January 2000 meeting, the Reporters,
will be asked to try to draft a financial disclosure rule that may or may not be patterned after
FRAP 26.1. If the Reporters can come up with such a rule, that rule might be presented to all of
the Advisory Committees at their spring meetings. Mr. Rabiej said that one of the most
controversial issues is the extent to which courts should be able to use local rules to require
disclosure beyond that required by FRAP 26.1. Some have argued that the many current local
rules are unnecessary, create a substantial burden to the parties, and result in too many recusals.
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LI A member said that this Committee had considered a version of FRAP 26.1 that would
have precluded local rulemaking, but dropped the idea in the face of strong opposition from the
chiefjudges. Another member said that he would object to any attempt to preclude local

L rulemaking unless the national rules require parties to provide all of the informnation that judges

7 need to meet their recusal obligations. Ifjudges are required to recuse themselves for "x" reason,

X. but the national rules don't require the parties to tell judges whether "x" reason exists, then local
rulemaking is necessary.

L Mr. Rabiej and Ms. Krafka said that another alternative being considered is to amend all
of the rules of practice and procedure to require that the parties submit a financial disclosure

r form approved by the Judicial Conference. In this way, the Judicial Conference could "fine
L tune" financial disclosure obligations without going through the time-consuming Rules Enabling

Act process.

i_ One member said that this problem could be solved ifjudges would simply make public
their investments. The burden could then be placed on the parties to identify the judges who

F^ should be recused. Judge Garwood responded that, several years ago, the Judicial Conference
L. soundly defeated a proposal to make information about the investments ofjudges more readily

available. A member also pointed out that, in the courts of appeals, such a system would be
7 difficult to implement, given that parties often don't know which judges will hear their cases

until the day of argument, and given the widespread use of visiting and district judges on panels.

i _, Prof. Coquillette thanked the Committee for its helpful input.

The Committee adjourned for the day at 3:45 p.m.

L The Committee reconvened on Friday, October 22, at 8:30 a.m. Judge Garwood
C1111 announced that, with respect to Item No. 98-02, the subcommittee had agreed that it was not
L possible to draft a shorter Committee Note in the limited time that was available. The

subcommittee will continue to work on the issue and possibly present a shorter Note to the
Committee in the future.

Judge Garwood then recognized Mr. Meehan, who introduced Mr. Marty Steinberg, CEO

of Pubnetics, and Mr. Dennis Haserot, Pubnetics' Director of Publishing Services. Mr. Steinberg
and Mr. Haserot gave the Committee a demonstration of technology developed by Pubnetics that
allows parties to file their briefs and the entire record on a single "interactive" CD-ROM. Mr.
Meehan distributed copies of Fed. Cir. R. 32, which specifically authorizes the filing of briefs on

L CD-ROM in the Federal Circuit. Mr. Meehan said that, in the near future, this Committee should
consider incorporating a similar provision into FRAP. Judge Garwood thanked Mr. Steinberg

7 and Mr. Haserot for their interesting presentation and Mr. Meehan for bringing this issue to the
X, Committee's attention.

r-
L
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VI. Additional Old Business and New Business

There was no additional old business or new business.

VII. Scheduling of Dates and Location of Spring 2000 Meeting

The Committee agreed that it will meet in Washington, D.C., on April 13 and 14, 2000.

VIII. Adjournment v
By unanimous consent, the Advisory Committee adjourned at 9:45 a.m.

Respectfully submitted,

[ ,

Patrick J. Schiltz
Reporter

Reporter's Note: Attached as an appendix to these minutes are copies. of all
amendments and Committee Notes approved by the Committee at this meeting.
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APPENDIX

To the Minutes of the Fall 1999 Meeting of the
Advisory Committee on Appellate Rules

Reporter 's Note: This appendix contains copies of all amendments to the Federal
Rules of Appellate Procedure and Committee Notes approved by the Advisory
Committee on Appellate Rules at its October 1999 meeting.
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1 Rule 4. Appeal as of Right - When Taken

2 (a) Appeal in a Civil Case.

r (7) Entry Defined.

4 (A) A judgment or order is entered for purposes of this Rule 4(a)

5 Qi when it is entered in the civil docket in compliance with Rules-5d

6 and 79(a) of the Federal Rules of Civil Procedure and,

7 (ii) if entry on a separate document is required by Rules 54(a) and 58

L 8 of the Federal Rules of Civil Procedure

9 * when it is set forth on a separate document as required by

10 Rules 54(a) and 58 of the Federal Rules of Civil Procedure,

L 11 or

C 12 * 150 days after it is entered in the civil docket in compliance

13 with Rule 79(a) of the Federal Rules of Civil Procedure,

14 whichever comes first.

r 15 (B) The failure to set forth, a judgment or order on a separate document when

16 required by Rules 54(a) and 58 of the Federal Rules of Civil Procedure

17 does not invalidate an appeal from that judgment or order.

a 18 - Committee Note
L 19

20 Subdivision (a)(7). Several circuit splits have arisen out of uncertainties about how Rule

L 21 4(a)(7)'s definition of when a judgment or order is "entered" interacts with the requirement in

L 22 Fed. R. Civ. P. 58 that, to be "effective," a judgment must be set forth on a separate document.

23 Rule 4(a)(7) has been amended to address those circuit splits.
C24

25 1. The first circuit split addressed by the amendment concerns the extent to which orders

26 that dispose of post-judgment motions must be set forth on separate documents. Under Rule

L 27 4(a)(4)(A), the filing of certain post-judgment motions tolls the time to appeal the underlying
28 judgment until "entry" of the order disposing of the last such remaining motion. Rule 4(a)(7)

L; -1-



1 provides that a judgment or order is "entered" for purposes of Rule 4(a) "when it is entered in r
2 compliance with Rules 58 and 79(a) of the Federal Rules of Civil Procedure." Fed. R. Civ. P.
3 58, in turn, provides that a "judgment" is not "effective" until it is "set forth on a separate
4 document," and Fed. R. Civ. P. 54(a) defines "judgement" as including "any order from which an
5 appeal lies."
6
7 Courts have taken at least four approaches in deciding whether an order that disposes of a
8 post-judgment motion must be set forth on a separate document before it is considered entered
9 under Rule 4(a)(7):

10
11 First, some courts seem to interpret Rule 4(a)(7) to incorporate the separate document
12 requirement as it exists in the Federal Rules of Civil Procedure. See, e.g., United States v. r
13 Haynes, 158 F.3d 1327, 1329 (D.C. Cir. 1998); Fiore v. Washington County Community Mental
14 Health COr., 960 F.2d 229, 232-33 (1 st Cir. 1992) (en banc); RR Village Ass 'n v. Denver Sewer
15 Corp., 826 F.2d 1197, 1200-01 (2d Cir. 1987). Read in this manner, Rule 4(a)(7) does not itself L
16 impose a separate document requirement. Rather, it simply provides that when - and only
17 when - Fed. R. Civ. P. 54(a) and 58 impose a separate document requirement, a judgment or
18 order will not be treated as entered for purposes of Rule 4(a) until it is set forth on a separate V
19 document. Under this approach, then, whether an order disposing of a Rule 4(a)(4)(A) motion
20 must be set forth on a separate document depends entirely on whether the order is one "from
21 which an appeal lies." If it is, then the order is not entered under Rule 4(a)(7) until it is set forth
22 on a separate document; if it is not, then the order is entered under Rule 4(a)(7) as soon as it is
23 entered in the civil docket in compliance with Fed. R. Civ. P. 79(a).
24 [
25 Second, some courts seem to interpret Rule 4(a)(7) independently to impose a separate
26 document requirement, and not just when Fed. R. Civ. P. 54(a) and 58 would, but on all
27 judgments and orders whose entry is of consequence under Rule 4(a). See, e.g., Hard v. A
28 Burlington N. R.R. Co., 870 F.2d 1454, 1457-58 (9th Cir. 1989); Allen ex rel. Allen v. Horinek,
29 827 F.2d 672, 673 (1Oth Cir. 1987); Stern v. Shouldice, 706 F.2d 742, 746 (6th Cir. 1983);
30 Calhoun v. United States, 647 F.2d 6, 8-10 (9th Cir. 1981). Under this approach, all orders
31 disposing of Rule 4(a)(4)(A) motions must be set forth on separate documents before they are
32 considered entered under Rule 4(a)(7). Whether an appeal lies from such an order is irrelevant.
33
34 Third, some courts hold that the separate document requirement applies to orders that
35 grant post-judgment motions, but not to orders that deny post-judgment motions. See, e.g.,
36 Copper v. City of Fargo, No. 98-2144, 1999 WL 516758, at *3 (8th Cir. July 22, 1999) (per
37 curiam); Marre v. United States, 38 F.3d 823, 825 (5th Cir. 1994); Hollywood v. City of Santa
38 Maria, 886 F.2d 1228, 1231-32 (9th Cir. 1989); Charles v. Daley, 799 F.2d 343, 346-47 (7th Cir. r
39 1986). These courts reason that, when a post-judgment motion is denied, the original judgment
40 remains in effect, and therefore entry of the order denying the motion on a separate document is
41 unnecessary. When a post-judgment motion is granted, the original judgment is generally altered P
42 or amended, and the altered or amended judgment should be set forth on a separate document.
43-
44 Finally, the Eleventh Circuit holds that the separate document requirement does not apply r
45 to any order that grants or denies a'post-judgment motion, whether or not the order is one from
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L 1 which an appeal lies. Indeed, according to the Eleventh Circuit, the separate document

2 requirement does not even apply to an altered or amended judgment. See Wright v. Preferred

C 3 Research, Inc., 937 F.2d 1556, 1560-61 (1lth Cir, 1991).
L 4

5 Rule 4(a)(7) has been amended to adopt the first of these four approaches. Under theL 6 amended rule, a judgment or order is treated as entered under Rule 4(a)(7) when it is entered in

7 the civil docket in compliance with Fed. R. Civ. P. 79(a), with one exception: If Fed. R. Civ. P.

8 54(a) and 58 require that a particular judgment or order must be set forth on a separate
9 document, then that judgment or order will not be treated as entered for purposes of Rule 4(a)(7)

10 until it is so set forth (or, as explained below, until 150 days after its entry in the civil docket)..

11 Thus, whether an order disposing of a post-judgment motion must be set forth on a separate

12 document before it is treated as entered depends entirely on whether the order is one "from which

13 an appeal lies" under the law of the relevant circuit. If it is, then Fed. R. Civ. P. 54(a) and 58

14 require that it be set forth !on a separate document, and it will not be treated as entered for

15 purposes of Rule 4(a)(7) until it is so set forth (or until 150 days after its entry inithe civil
16 docket). If it is not, then ,it will be treated as entered for purposes of Rule 4(a)(7) as soon as it is

r 17 entered in the civil docket, whether or not it is also set forth on a separate document.

L 18
19 2. The second circuit split addressed by the amendment concerns the following question:

20 When a judgment or order is required to be set forth on a separate document under Fed. R. Civ.

21 P. 54(a) and 58 but is not, does the time to appeal the judgment or order ever begin to run?

22 According to every circuit except the First Circuit, the answer is "'no." 'A party safely may defer

23 the appeal until Judgment Day if that is how long it takes to enter [the judgment or order on] the

L 24 [separate] document." In re Kilgus, 811 F.2d 1112, 1117 (7th Cir. 1987). The First Circuit,
25 fearing that " long dormant cases could be revived years after the parties had considered them to

y 26 be over" if Fed. R. Civ. P. 54(a) and 58 and Rule 4(a)(7) were applied literally, holds that parties

tL 27 will be deenmed to have waived their right to have a judgment or order set forth on a separate

28 document three months after the judgment or order is entered in the civil docket. Fiore, 960 F.2d

29 at 236. Other circuits have rejected this three month cap as contrary to the relevant rules, see,
LX 30 e.g., Haynesg 158 F.3d at 1331; Hammackv. Baroid Corp., 142 F.3d 266, 270 (5th Cir. 1998);

31 Pack v, Burits Int ' Sec. Serv., 130 F.3d 1071, 1,072-73 (D.C. Cir. 1997); Rubin v. Schottenstein,

7 32 Zox & Dunn I 10 F.3d 1247, J1253 n.4 (6th Cir." 1997), vacated on other grounds 143 F.3d 263
- 33 (6th Cir. 1998) (en banc), Ialthough no court has questioned the wisdom of imposing such a cap

34 as a matter ofpolicy. h I
35 T h

336 Rule 4(a)(7) has been am' ended to impose such a cap. As noted above, a judgment or

37 order is treated as entered for purposes of Rule 4(a)(7) when it is entered in the civil docket,

7 38 unless Fed. R. Civ. P. 54(a) and 58 require the judgment or order to be set forth on a separate
AS 39 document, in which case the judgment or order will not be treated as entered for purposes of Rule

40 4(a)(7) until lit is so set forth. There is one exception: A judgment or order will be treated as

41 enteredforpurposes of Rule 4(a)(7) - notwithstanding anything to the contrary in Federal Rules

42 of Civil Procedure - 150 -days after the judgment or order is entered in the civil docket in
43 compliance with Fed. R. Civ. P. 79(a). On the 9150th day, the time to appeal the judgment or
44 order will begin to run, even' if the judgment or order is one that must otherwise be set forth on a
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1 separate document under Fed. R. Civ. P. 54(a) and 58, and even if the judgment or order has not
2 been so set forth.
3
4 This cap will ensure that parties will not be given forever to appeal a judgment or order
5 that should have been set forth on a separate document but was not. In the words of the First
6 Circuit, "When a party allows a case to become dormant for such a prolonged period of time, it is
7 reasonable to presume that it views the case as over. A party wishing to pursue an appeal and
8 awaiting the separate document of judgment from the trial court can, and should,twithin that
9 period file a motion for entry ofjudgment. This approach will guard against the loss of review

10 for those actually desiring a timely appeal while preventing resurrection of litigation long treated
11 as dead by the parties." Fiore, 960 F.2d at 236.
12
13 3. The third circuit split addressed by the amendment concerns whether the appellant
14 may waive the separate document requirement over-the objection ofthe appellee. InIBankers
15 Trust Co. v. Mdllis, 435 U.S. 381, 387 (1978) (per curiam), the Supreme Court held that the
16 "parties to anappeal may waive the separatejudgment requirement of Rule 58." Specifically,
17 the Supreme Court held that when a district court enters an order and "clearly evidence[s] its
18 intent that the ... order. . . represent[s] the final decision in the case," the order is a "final
19 decision for purposes of 28 U.S.,C. § 1291, even if the order has not been set forth on a separate
20 document for purposes of Fed. R. Citv P. 58. Id, Such an order would not be "effective"-that
21 is, the time to appeal the order would not begin to run, and thus a potential appellant would not
22 have to appeal. However, such an order would be a "final decision" - and thus, a potential
23 appellant could appeal if it wanted toC
24
25 Courts have disagreed about whether the consent of all parties is necessary to waive the
26 separate document requirement. Some circuits permit appellees to object to attempted Mallis
27 waivers and to force appellants to return to the trial court, request entry ofjudgment on a separate
28 document, and appealta second time. See, e.g. Selletti v. Carey, 173 F.3d 104, 109-10 (2d Cir.
29 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir.), cert. denied, 119 S. Ct. 353 (1998);
30 Silver Star Enters., Inc. v. M/VSaramacca, 19 F.3d 1008, 1013 (5th Cir. 1994); Whittington v. L
31 Milby, 928 F.2d 188, 192 (6th Cir. 1991); Wang Labs., Inc. v. Applied Computer Sciences, Inc.,
32 926 F.2d 92, 96 (1st Cir. 1991); Anoka Orthopaedic Assocs., P.A. v. Lechner, 910 F.2d 514, 515
33 n.2 (8th Cir. 1990); Long Island Lighting Co. v. Town of Brookhaven, 889 F.2d 428, 430 (2d
34 Cir. 1989). Other courts disagree and permit Mallis waivers even if the appellee objects. See,
35 e.g., Haynes, 158 F.3d at 133 1; Miller v. Artistic Cleaners, 153 F.3d 781, 783-84 (7th Cir. 1998);
36 Alvord-Polk, Inc. v. F. Schumacher & Co., 37 F.3d 996, 1006 n.8 (3d Cir. 1994); Mitchell v.
37 Idaho, 814 F.2d 1404, 1405 (9th Cir. 1987).
38
39 New Rule 4(a)(7)(B) is intended both to codify the Supreme Court's holding in Mallis
40 and to make clear that the decision whether to waive entry of a judgment or order on a separate
41 document'is the appellant's alone.' It is, after all, the appellant who needs a clear signal as to
42 when the time to file a notice of appeal has begun to run. If the appellant chooses to bring an
43 appeal without awaiting entry of the judgment or order on a separate document, then there is no
44 reason why the appellee should be able to object. All that would result from honoring the
45 appellee's objection would be delay. The appellant would return to the trial court, ask the court
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1 to enter the judgment or order on a separate document, and appeal again. "Wheels would spin

2 for no practical purpose." Mallis, 435 U.S. at 385.
3
4 4. The final circuit split addressed by the amendment concerns the question whether an

5 appellant who chooses to waive the separate document requirement must appeal within 30 days

L 6 (60 days if the government is a party) from the entry in the civil docket of the judgment or order

7 that should have been set forth on a separate document but was not. In Townsend v. Lucas, 745

8 F.2d 933 (5th Cir. 1984), the district court dismissed a 28 U.S.C. § 2254 action on May 6, 1983,

: 9 but failed to enter judgment on a separate document. The plaintiff appealed on January 10, 1984.

10 The Fifth Circuit held that the appeal was premature, in that the time to appeal the May 6 order

11 had never begun to run because the May 6 order had not been set forth on a separate document.

12 However, the Fifth Circuit said that it had to dismiss the appeal, rather than consider it on the

13 merits, even though the parties were willing to waive the separate document requirement. The

14 Fifth Circuit reasoned that, if the plaintiff waived the separate document requirement, then his

L 5 appeal would be from the May 6 order, and if his appeal was from the May 6 order, then it was

16 untimely under Rule 4(a)(1). By dismissing the appeal, the Fifth Circuit said, it was giving the

17 plaintiff the opportunity to return to the district court, move for entry of judgment on a separate

L 18 document, and appeal from that judgment within 30 days. Id. at 934. Several other cases have

19 embraced the Townsend approach. See, e.g., Armstrong v. -Ahitow, 36 F.3d 574, 575 (7th Cir.

r 20 1994); Hughes v. Halifax County Sh. Bd., 823 F.2d 832, 835-36 (4th Cir. 1987); Harris v.

W 21 McCarthy, 790 F.2d 753, 756 n. (9th Cir. 1986).
22
23 Those cases are in the distinct minority. There are numerous cases in which courts have

[24 heard appeals that were not filed within 30 days (60 days if the government was a party) from the

25 judgment or order that'should have'ibeen set forth on a separate document but was not. See, e.g.,

26 Haynes, 158 F.3d at 1330-31; Pack,, 130 F.3d at 1073; Rubin, 110 F.3d at 1253; Clough v. Rush,

27 959 F.2d 182, 186 (10th Cir. 1992); McCalden v. CaliforniaLibraryAss'n, 955 F.2d 1214,

28 1218-19 (9th Cir. 1990), Allah v. Suiperior Court, 871 F.2d 887, 890 (9th Cir. 1989); Gregson &

'7- 29 Assocs. Architects v. Virgin Islands, 675 F.2d 589, 593 (3d Cir. 1982) (per curiam). In the view

L 30 of these courts, the remand in Townsend was "precisely the purposeless spinning of wheels

3 1 abjured by the Court in the [MallisJ case." 1 SB CHARLES ALAN WRIGHT ET AL., FEDERAL
7 32 PRACTICE AND PROCEDURE § 39157 at 259 n.8 (3d ed. 1992).

33
34 The Advisory Committee agrees with the majority of courts that have rejected the

35 Townsend approach. In drafting new Rule 4(a)(7)(B), the Advisory Committee has been careful

36 to avoid phrases such as "otherwise timely appeal" that might imply an endorsement of

37 Townsend.
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1 Rule 4. Appeal as of Right -When Taken

2 (b) Appeal in a Criminal Case. r
L

3 (5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest a
e l

4 district court ofjurisdiction to correct a sentence under Federal Rule of Criminal Procedure

5 35(c), nor does the filing of a motion under 35(c) affect the validity of a notice of appeal filed ,

6 before entry of the order disposing of the motion. The filing ofa motion under Federal Rule of

7 Criminal Procedure 35(c) does not suspend the time for filing a notice of appeal from a judgment '

8 of conviction.

9 Committee Note

10 Subdivision (b)(5). Federal Rule of Criminal Procedure 35(c) permits a district court,
11 acting within seven days after the imposition of sentence, to correct an erroneous sentence in a
12 criminal case. Some courts have held that the filing of a motion for correction of a sentence
13 suspends the time for filing a notice of appeal from the judgment of conviction. See, e.g., United
14 States v. Carmouche, 138 F.3d 1014, 1016 (5th Cir. 1998) (per curiam); United States v. Morillo,
15 8 F.3d 864, 869 (1st Cirn1993). Those courts establish conflicting timetables for appealing a
16 judgment of conviction after the filing of a motion to correct a sentence. In the First Circuit, the
17 time to appeal is suspended only for the period provided by Fed. R. Crim. P. 35(c) for the district
18 court to correct a sentence; the time'to appeal begins to run again once seven days have passed
19 after sentencing, even if the motion is still pending. By contrast, in the Fifth Circuit, the time to
20 appeal does not begin to run again until the district court actually issues an order disposing of the
21 motion. .i
22
23 Rule 4(b)(5) has been amended to eliminate the inconsistency concerning the effect of a
24 motion to correct a sentence on the time for filing a notice of appeal. The amended rule makes
25 clear that the time to appeal continues to run, even if a motion to correct a sentence is filed. The
26 amendment is consistent with Rule 4(b)(3)(A), which lists the motions that toll the time to
27 appeal, and notably omits any mention of a Fed. R. Crim. P. 35(c) motion. The amendment also,
28 should promote certainty and minimize the likelihood of confusion concerning the time to appeal
29 a judgment of conviction. Li
30
31 If a district court corrects a sentence pursuant to Fed. R. Crim. P. 35(c), the time for filing
32 a notice of appeal of the corrected sentence under Rule 4(b)(1) would begin to run when the court
33 enters a new judgment reflecting the corrected sentence.



Ell
L 1 Rule 5. Appeal by Permission

2 (c) Form of Papers; Number of Copies. All paperskmust conform to Rule 32(a)(1)

3 32(c)(2). An original and 3 copies must be filed unless the court requires a different

4 number by local rule or by order in a particular case.

' 5 Committee Note

6 Subdivision (c). A petition for permission to appeal, a cross-petition for permission to

7 appeal, and an answer to a petition or cross-petition for permission to appeal are all "other

8 papers" for purposes of Rule 32(c)(2), and all of the requirements of Rule 32(a) apply to those

ra 9 papers, except as provided in Rule 32(c)(2). During the 1998 restyling of the Federal Rules of

L 10 o Appellate Procedure, Rule 5(c) was inadvertently changed to suggest that only the requirements
11 of Rule 32(a)(1) apply to such papers. Rule 5(c) has been amended to correct that error.

El
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1 Rule 24. Proceeding in Forma Pauperis

2 (a) Leave to Proceed in Forma Pauperis.

3 (1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a

4 district-court action who desires to appeal in forma pauperis must file a motion in

5 the district court. The party must attach an affidavit that:

6 (A) shows in the detail prescribed by Form 4 of the Appendix of Forms, the 77

7 party's inability to pay or to give security for fees and costs;

8 (B) claims an entitlement to redress; and -J

9 (C) states the issues that the party intends to present on appeal.

10 (2) Action on the Motion. If the district court grants the motion, the party may

11 proceed on appeal without prepaying or giving security for fees and costs, unless

12 the law requires otherwise. If the district court denies the motion, it must state its C

13 reasons in writing.

14 (3) Prior Approval. A party who was permitted to proceed in forma pauperis in the E

15 district-court action, or who was determined to be financially unable to obtain an L
16 adequate defense in a criminal case, may proceed on appeal in forma pauperis

17 without further authorization, unless

18 (A) the district court - before or after the notice of appeal is filed - certifies
L

19 that the appeal is not taken in good faith or finds that the party is not

20 otherwise entitled to proceed in forma pauperis. Ill that event, tire d i stric t

2 1 Cou rt im st an d st a tes in w r i tin g i ts rea so n s fo r t h e ce r tif i ca t io n o r fin d ing n E
22 o r

2 3 th e law requires otherwise.



1 Committee Note

2
L 3 Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 ("PLRA")

4 amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil

5 actions must "pay the full amount of a filing fee." 28 US.C. § 1915(b)(1). Prisoners who are
6 unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are

7 generally required to pay part of the fee and then to pay the remainder of the fee in installments.
8 28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a

9 litigant's motion to proceed on appeal in forma pauperis, the litigant may proceed "without
10 prepaying or giving security for fees and costs." Thus, the PLRA and Rule 24(a)(2) appear to be
11 in conflict.
12

C 13 Rule 24(a)(2) has been amended to resolve this conflict. Recognizing that future
L 14 legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate

15 into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the

16 Committee has amended Rule 24(a)(2) to clarify that the rule is not meant to conflict with
[217 anything required by the PLRA or any other law.

18
19 Subdivision (a)(3). Rule 24(a)(3) has also been amended to eliminate an apparent

L 20 conflict with the PLRA. Rule 24(a)(3) provides that a party who was permitted to proceed in
21 forma pauperis in the district court may continue to proceed in forma pauperis in the court of
22 appeals without further authorization,- subject to certain conditions. The PLRA, byl contrast,

L 23 provides that a prisoner who was permitted to proceed in forma pauperis in the district court and

24 who wishes to continue to proceed in forma pauperis on appeal may not do so "automatically,"
L 25 but must seek permission. See, e.g., Morgan v. Haro, 112 F.3d 788, 789 (5th Cir. 1997) ("A
L 26 prisoner who seeks to proceed IFP on appeal must obtain leave to so proceed despite proceeding

27 IFP in the district court.").
28[229 Rule 24(a)(3) has been amended to resolve this conflict. Again, recognizing that future
30 legislation regarding prisoner litigation is likely, the Committee has not attempted to incorporate d

31 into Rule 24 all of the requirements of the current version of 28 U.S.C. § 1915. Rather, the
32 Committee has amended Rule 24(a)(3) to clarify that the rule is not meant to conflict with

A 33 anything required by the PLRA or any other law.

L

Lo



1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (d) Signature. Every brief, motion, or other paper filed with the court must be signed by the

3 party filing the paper or, if the party is represented, by one of the party's attorneys.

4 (de) Local Variation. Every, court of appeals must accept documents that comply with, the

5 form requirements of this rule. KBy local rule ororder ina particular case acourt of V
6 appeals may, accept documents that, do not meet all of the form requirements of this rule.

7 Committee Note
8
9 Subdivisions (d) and (e). Former subdivision (d) has been redesignated as subdivision

10 (e), and a new subdivision (d) has been added. The new subdivision (d) requires that every brief,
11 motion, or other paper filed with the court be signed by the attorney or unrepresented party who
12 files it, much as Fed. R. Civ. P. 1 1(a) imposes a signature requirement on papers filed in district TX
13 court. (An appendix filed with the court does not have to be signed.) By requiring a signature,
14 subdivision (d) ensures that a readily identifiable attorney or party takes responsibility for every
15 paper. The courts of appeals already have authority to sanction attorneys, and parties who file I
16 papers that contain misleadingor frivolous assertions, see, e.g., 28 U.S.C. § 1912, Fed. R. App.
17 P. 38 & 46(b)(l)(B), and thus subdivision (d) has not been amended to incorporate provisions
18 similar to those found in Fed. R. Civ. P. 1 1(b) and 1 1(c). j
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SECRETARY
SECRETARY ~~~~~~~~~~~~~~~~ADRIAN G. DUPLANTIER

L BANKRUPTCYRULES

PAUL V. NIEMEYER
CIVIL RULES

TO: Anthony J. Scirica, Chair W. EUGENE DAVIS

e^ Committee on Rules of Practice and Procedure CRIMINALRULES

MILTON 1. SHADUR

FROM: Adrian G. Duplantier, Chair EVIDENCERULES

Advisory Committee on Bankruptcy Rules

DATE: December 3, 1999

$ RE: Report of the Advisory Committee on Bankruptcy Rules

I. Introduction

The Advisory Committee on Bankruptcy Rules met on September 28-29, 1999, in

Jackson Hole, Wyoming.

II Action Items

The Advisory Committee on Bankruptcy Rules will not be presenting any matters for

action at the Standing Committee's meeting in Coral Gables, Florida on January 7-8, 2000.

III. Information Items

A. Publication of Proposed Rule Amendments

L At its June 1999 meeting, the Standing Committee authorized the publication of a
preliminary draft of proposed amendments to the Bankruptcy Rules. There are nine proposed

amendments that would affect eight separate rules. Two separate amendments contain revisions

L of subdivisions of Rule 2002.

The preliminary draft was published in August 1999 for comment by the bench and bar.

The deadline for submitting written comments on the amendments is February 15, 2000. A

public hearing is scheduled for January 18, 2000, in Washington, D.C. To date, no requests for

personal appearances have been received. Moreover, no one has yet submitted any written

comments on the proposed amendments. Any comments that may be received will be

considered by the Advisory Committee at its March 2000 meeting. The Advisory Committee
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expects to present these Proposed Rules Amendments for approval by the Standing Committee at -

its June 2000 meeting.

B. Proposed Bankruptcy Legislation

Congress has continued to consider substantial reform of the Bankruptcy Code.
The House of Representatives passed H.R. 833 by a significant majority, but the Senate did not
act on its version of the bill prior to the close of legislative session on November 19, 1999. As
with prior versions of these bills, there are a number of provisions that would require
amendments and additions to the Bankruptcy Rules and Official Bankruptcy Forms. Indeed,
some provisions actually direct the Advisory Committee to propose rules changes.

The Senate is scheduled to take up the bankruptcy reform legislation when it reconvenes
in January, 2000. The Advisory Committee continues to monitor these legislative developments A'
closely.

C. Financial Disclosure Rules K
The Advisory Committee on Bankruptcy Rules also considered a proposal to adopt a

uniform rule requiring the disclosure of financial interests patterned on Appellate Rule 26.1. The LI
Committee approved in principle the adoption of a rule that would require additional disclosure
of corporate parents and partnership members. The Committee identified concerns about the C

application of such a rule given the potential for many thousands of parties in interest in a L

bankruptcy case, and noted that these issues may be similar to those presented in the context of
class action litigation. The Committee's communication to the Committee on Codes of Conduct
is attached to this report.

D. Compromise and Settlement of Bankruptcy Appeals

At the request of the Advisory Committee on Appellate Rules, and Bankruptcy Judge L.
Edward Friend, the Advisory Committee on Bankruptcy Rules considered whether it would be [7
appropriate to amend the Appellate Rules to include a reference in those rules to Bankruptcy
Rules 1019 and 7014 that govern compromise and settlement of matters in bankruptcy cases.
The Committee concluded that incorporating a reference to those Bankruptcy Rules in Rule 6 of
the Federal Rules of Appellate Procedure would be of benefit to parties to appeals who intend to
settle or compromise their disputes. A copy of the Committee's communication to the Advisory
Committee on Appellate Rules is attached to this report.

Attachments: L
Communication to Committee on Codes of Conduct setting out the position of the Advisory _

Committee on Bankruptcy Rules regarding the disclosure of financial information



Communication to Advisory Committee on Appellate Rules conveying the position of the
Advisory Committee on Bankruptcy Rules regarding the amendment of Rule 6 of the Federal
Rules of Appellate Procedure to refer parties to the rules governing compromise and settlement
in bankruptcy cases

Draft of Minutes of the Advisory Committee meeting of September 28-29, 1999.
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MEMORANDUM

TO: Committee on Codes of Conduct

FROM: Adrian G. Duplantier, Chair
Advisory Committee on Bankruptcy Rules

RE: Financial Disclosure

DATE: December 1, 1999

At its meeting on September 28-29, 1999, the Advisory Committee on Bankruptcy Rules,

considered the proposal that a uniform rule be adopted requiring disclosure of financial interests

patterned on Appellate Rule 26.1. The Advisory Committee concluded that a uniform rule

would be appropriate, but cautioned that the nature of bankruptcy cases could present particular

problems in the administration of such a rule.

The Committee considered that the disclosure requirements generally would operate well

in the context of adversary proceedings and contested matters within a bankruptcy case. These

proceedings are essentially the same as other civil litigation in the district courts. Extending the

disclosure requirements to the bankruptcy case (as opposed to proceedings in the case), however,

may cause potentially significant problems. For example, disclosure of the parent corporations

of creditors could be extremely burdensome in cases with hundreds or even thousands of

creditors. Furthermore, there may also be a significant number of corporate or partnership

entities who are parties to executory contracts or unexpired leases with the debtor, and the final

resolution of the case will impact these entities as well. The debtor may not know whether the

parties with whom it has dealt are subsidiaries or partners of other entities. Consequently, there

could be problems simply identifying the related entities. While the proof of claim form could

require the identification of the related entities, in Chapter 11 cases creditors must file a proof of



claim only if their claim is listed as disputed, contingent, or unliquidated. See 11 U.S.C. §

1 111 (a). Parties to executory contracts and unexpired leases also need not file proof ofa claim.

Therefore, filings by the debtor are the only source for the information, and that information

generally would not be available to the debtor. Thus, it may be difficult, to implement a rule

such as Rule 26.1 of the Federal Rules of Appellate Procedure for all interested parties in a

bankruptcy case.

The Advisory Committee on Bankruptcy Rules believes that a uniform rule is

appropriate, but suggests that any such rule be sensitive to these problems. In some ways, the

problems in the bankruptcy courts are similar to the disqualification based on a judge's financial

interest in class action case. The resolution of the financial disclosure problem in that context

may be very instructive to the Advisory Committee on Bankruptcy Rules. We welcome any

direction either from the Committee on Codes of Conduct or the Advisory Committee on Civil 7
Rules on these issues.
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MEMORANDUM

TO: Advisory Committee on Appellate Rules

FROM: Adrian G. Duplantier, Chair
Advisory Committee on Bankruptcy Rules

RE: Compromise and Settlement of Bankruptcy Appeals

DATE: December 1, 1999

The Advisory Committee on Appellate Rules, has asked whether the Advisory

Committee on Bankruptcy Rules would recommend that amendment(s) be proposed to set out

the proper treatment of Rule 9019 which governs generally the compromise and settlement of

matters in bankruptcy cases. Settlement of adversary proceedings involving objections to

discharge are governed by Bankruptcy Rule 7041. Both of these rules recognize that the

ice settlement or compromise of matters can have a profound impact on entities that are not parties

to the proceeding and would not be parties to any appeal. FRAP 33, on the other hand,

r authorizes the entry of any necessary order to dispose of an appeal. Local appellate rules may

take this authority even further by extending the power to enters necessary orders even to

mediators. (See, e.g., 4" Cir. Local Rule 33.)

The Advisory Committee on Bankruptcy Rules considered this issue at its meeting on

L September 28-29, 1999, for the purpose of offering its views to the Advisory Committee on

Appellate Rules. After deliberation, the Advisory Committee on Bankruptcy Rules concluded

L that it is both appropriate and desirable to incorporate a reference to Bankruptcy Rules 9019 and

V 7014 into Rule 6 of the Federal Rules of Appellate Procedure. Including such a reference would

inform counsel to these appeals that they still must comply with Bankruptcy Rules 9019 and

L



70 14, as appropriate.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of September 27 -28, 1999

Jackson Lake Lodge, Moran Junction WY

Draft Minutes

The following members attended the meeting:
District Judge Adrian G. Duplantier, Chairman
District Judge Robert W. Gettleman
District Judge Bernice B. Donald
District Judge Norman C. Roettger, Jr.E Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge A. Jay Cristol
Bankruptcy Judge A. Thomas Small
Professor Kenneth N..Klee
Professor Mary Jo Wiggins

LS Gerald K. Smith, Esquire
Eric L. Frank, Esquire
J. Christopher Kohn, Esquire,. United States Department of Justice
Professor Alan N. Resnick, Reporter

District Judge Eduardo C. Robreno, Leonard M. Rosen, Esquire, and R. Neal Batson,
Esquire, were unable to attend the meeting. Circuit Judge A. Wallace Tashima, liaison to this
Committee from, the Committee on Rules of Practice and Procedure ("Standing Committee"),
Bankruptcy Judge Frank W. Koger, a member of the Committee on the Administration of the
BankruptcylSystem ("Bankruptcy Committee"), and Peter G. McCabe, Secretary to the Standing
Committee and Assistant Director of the Administrative Office of the United States Courts
("Administrative Office"), also attended the meeting. Bankruptcy Judge James D. Walker, Jr.,
and Howard L. Adelman, Esquire, appointed to the Committee for terms beginning October 1,
1999, also attended the meeting.

The following additional persons attended the meeting: Joseph G. Patchan, Esquire,
7 Director of the Executive Office for United States Trustees; Richard G. Heltzel, Clerk, United

States Bankruptcy Court for the Eastern District of California; Professor Jeffrey W. Morris,
University of Dayton Law School, Consultant to the Committee; Patricia S. Ketchum,
Bankruptcy Judges Division, Administrative Office; Mark D. Shapiro, Rules Committee Support
Office, Administratiye Office, and Robert Niemic, Research Division, Federal Judicial Center
("FJC"). In addition, David M. Poitras, Esquire, a member of the American Bar Association's
General Practice, Solo and Small Firm Section, attended part of the meeting.

The following summary of matters discussed at the meeting should be read in conjunction
with the various memoranda and other written materials referred to, all of which are on file in the
office of the Secretary to the Standing Committee. Votes and other action taken by the
Committee and assignments by the Chairman appear in bold.
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Introductory Items

The Committee approved the minutes of the March 1999 meeting.

The Chairman welcomed Judge Walker and Mr. Adelman, newly appointed members, tF
the guests present, and noted with thanks the service of the members whose terms were expiring:
Judge Robreno, Judge Small, Mr.Smith, and Mr.Batson. He also informed the Committee that
Professor Resnick, the Committee's Reporter, would be retiring as Reporter and joining the
Committee as a member. He announced that Professor Morris, a consultant to the Committee for,
the past year, would be the new Reporter.

The Chairman and Professor Resnick reported on the actions taken at the June 1999
meeting of the Standing Committee. The proposed amendments submitted by the Committee
were approved for transmittal to the Judicial Conference. The draft amendments which the .
Committee requested permission to publish for comment also were approved for that purpose.
Amendments to Rule 5 of the Federal Rules of Civil Procedure (Civil Rules) to permit service of
papers after the initial complaint by electronic means, which the Committee had discussed at the li
March 1999 meeting, also were approved for publication. If adopted, they would permit similar
electronic service in adversary proceedings. There was a division of opinion among the advisory K
committees over whether to afford parties who receive service electronically the additional three
days for response currently available when service is made by mail. Accordingly, The proposed
amendments to Civil Rule 6(a) and Bankruptcy Rule 9006, as published, are not consistent.

The Standing Committee also approved and forwarded to the Judicial Conference
proposed amendments to the Civil Rules on discovery. Under the proposed amendments the
mandatory disclosure requirement of Rule 26(a) would become the national rule, although a
court could order otherwise in a particular case. The current provision allowing a district to opt
out of mandatory disclosure by local rule would be deleted. The Reporter noted that Rule 9014
makes Rule 26 applicable in contested matters unless the court orders otherwise and suggested
that the Committee may want to address Rule 9014 in connection with this issue. The
amendments to the Civil Rules were approved by the Judicial Conference in mid-September, F:
with the exception of a proposed amendment to Rule 26(b)(2) which would have allowed the
shifting of the cost of "burdensome" discovery to the requesting party. F

Judge Kressel said the Committee should consider promptly the matter of mandatory
disclosure, both as an amendment to Rule 9014 and in adversary proceedings, because of the
time issues that pervade bankruptcy cases. Professor Resnick noted that Bankruptcy Judge
Louise DeCarl Adler had written a letter stating that mandatory disclosure should not apply in
adversary proceedings involving less than a certain dollar amount.

2
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The Chairman reported that the Standing Committee had approved a resolution of
appreciation for Professor Resnick and his extraordinary contributions to the rules and the work
of the rules committees over his 12 'years as Reporter. Judge Duplantier presented Professor
Resnick with an illuminated rendering of the resolution. Professor Resnick expressed thanks for
the opportunity to work with four chairmen of the Committee and with the more than 40
Committee members whose terms had coincided with his service as Reporter. He said he also
was grateful to the chairs and members of the Standing Committee, to its Reporter, Professor
Coquillette, and to the reporters for the other advisory committees whom he had gotten to know.
He also thanked the Adrministrative Office staff for their support and congratulated Professor
Morris on having accepted a rewarding post.

The Chairman said the Standing Committee had asked the various advisory committees
to study the issue of judicial conflicts ;of interest and divestiture/recusal requirements, a subject
which had received extensive press coverage over the prior year. He said that public interest
groups had paid to obtain the financial disclosure statements of many district judges. Rule 26.1
of the Federal Rules ofiAppellate Procedure (Appellate Rules) requires any nongovernmental
corporate. party to an appeal to list all its parent corporations and any publicly held company that
owns ten percent or more of the party's stock. The Standing Committee had asked the advisory
committees to consider specifically whether a similar'rule should be in all the federal rules, he
said. Professor Resnick said the reporters already are scheduled to meet at the January 2000

L Standing Committee meeting to prepare a common draft.

Professor Klee ~said the difficulty in ibankruptcy will be similar to that in a civil class
action: too many parties all making disclosures that must be checked. Judge Duplantier said that
is part of judging, and the judge must read them all. Professor Resnick said that the bankruptcy

fl rule probably could limit the duty to disclose to parties involvedlinadversary proceedings and
contested matters. The proof of claim form could be modified to require the disclosures, but this
approach might not be effective, as judges normally do not see the proofs of claim. Judge
Cordova said the filing [of a proof of claim generally is too broad a test, that conflict-checking
should await the filinmg of an objection to a claim;> Professor Klee said Rule 3001 also should be
amended to require al claims purchaser to disclose its corporate parents, because claims
purchasing can be used strategically to disqualify a judge.,

Judge Cristol lsaid, there should be carve-outs for holdings of entities like Blue Cross and
public utilities, but Judge Duplantier said the rule could not change, the statute which disqualifies
a judge from sitting in a case if the judge holds a single share of stock in'a party. Judge Kressel
said that Appellate Rule 26.1 would not pick up partnerships and other important connections.
Judge Duplantier said he believed any new rule would be'broader than the current one. Professor
Klee said Rule 26.1 would not create a problem because it is very narrow; his concern, rather,

11 would be with a broader sweep. Judge Gettleman said the simple solution for a judge is to sell
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the stock in question when a conflict is discovered. He noted that the frequency of conflicts is
increasing with corporate fluctuations and that partnerships which include corporate partners are
particularly difficult to monitor for conflicts. He said he would like to see a conflict-checking
software program combined with electronic filing.

Judge Tashima said, that judges need software similar to that used by law firms to perform jX
conflicts checks and an entity should only become a party to, which the disclosure r,,equirement
would apply when the party makes an appearance or takes action in the bankruptcy case. Mr.
McCabe described a judicial conflict-checking software program originally developed bylthe
district court in Maine and now being distributed by the Administrative Office to any court, that
requests it. The program runs overnight to check against new filings, but depends ultimately on
up-to-date information fromnjudges about their holdings to be fully effective. A c6nflict-,L I,
checking function will be included in the Case Management/Electronic Case Files systems -now
being developed~ for the federal courts., ,,,

',. ~ ~ ~ ~ ~ ~ ~ ~ I ,,U',1,l 't I, ',a' 1 ,E,

Judge Duplantier said that disclosure is all that is being discussed, and it is very simple.
What happens after the disclosures are filed is not a concern of the rules, he said. Mr. Smith and
Professor Klee pointed out that in a chapter 1 case scheduled claims are allowed and that, if any
rule were too broadly stated, the debtor' might be required to make the disclosures but not have
the information. , ,

The Chairman said he would inform the Standing Committee that the Committee
approves in principle the, adoption of a general ruleto require disclosure of corporate parents and
partnership members. He said any bankruptcy problems seem to resemble the ones, in civil cases iJ
and are not insurmountable. He said the Committee should plan on responding to a proposed
common draft at its next meeting and could include any special bankruptcy considerations at that,
time.

Mr. Smith reported on the activities of the Ad Hoc Committee on Attorney Conduct of A

the Standing Committee. He said the group is still considering whether to propose any federal
rule or rules governing attorney conduct, but appears to be moving toward a rule that would'
expressly make applicable the rules of the state in which the trial court is located,,subject to some
exceptions. He said the group appeared ready to allow the Committee some leeway in
determining the exceptions that would apply in bankruptcy representation. He said it is
important for the Committee to continue grappling with the core issues: defining what is an ,
adverse interest in the bankruptcy context, and establishing when a chapter 11 debtor's counsel
may become adverse. The Ad Hoc Committee had a meeting scheduled for the day after the
Committee meeting, he said, and there would be, further developments to report at the March L
2000 meeting.

Judge Kressel reported on his attendance at the June 1999 meeting of the Bankruptcy
Committee. He said the Bankruptcy Committee members were impressed that the Committee
had been willing to change its mind about the effort to nationalize motion practice. The
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Bankruptcy Committee discussed a proposal to amend the bankruptcy judge recall service
regulations to permit recalled judges who serve on bankruptcy appellate panels (BAPs) to hear
cases from the districts in which they formerly served, he said. The Bankruptcy Committee,
however, determined that considering appeals from a district the recalled judge formerly served
in would be inappropriate, even though the statute (28 U.S.C. § 155(b)) seems not to prohibit it.
The Bankruptcy Committee also approved changing the bankruptcy appellate structure to add a
method for direct appeal to the circuit, bypassing the district court or BAP, at the option of the
circuit and on certification from the district court or BAP that the matter presents an important
question of law.
At its September 1999 session, the Judicial Conference also had approved the proposal to add the
direct appeal option, he said.

The Reporter discussed the pending bankruptcy reform legislation, which could be
enacted either before this session of Congress ends or early in the next session. Both the House
and the Senate bills, contain- provisions requiring new official forms in small business chapter 11
cases, includingtmonthly operating -reports, disclosure statements, and plans, he said. Mr.

hi -Patchan had offered to assist in developing these, and three United States trustees had met with
Professor Resnick inNew York in anticipation of the enactment of legislation. The trustees had
provided Professor- Rsnick with copies of existing disclosure statement forms used, or proposed
to be used, in five United States trustee regions. Mr. Patchan's office also has copies of
operating report forms icurently in use, he said, and all of these can be used as the basis for any
statutorily-mandated forsL' Mr. Patchan said his office had prepared a draft set of proposed
national formisderived fromIarious local forms, that copies had been sent to the meeting,,and
that he would welcom e kanylr`akctions and comments from Committee members.

Action Items

Rules 9013 and 9014. The Reporter introduced the proposed amendments to Rule 9013 and
L reviewed their history. The Committee's intent in publishing a draft amendment in 1998 had

been to provide guidance to the courts and the bar on matters that usually are routine and
uncontested but require a couirt order and to specify a procedure byk which the court, could

L consider and act on such matters ex parte- This proposal had been generally well received, but
did not go forward because it was part of a larger package of ameni dements which the Committee
had withdrawn for further study.

Professor Resnick said that Mr. Rosen, who could not attend the meeting, had made a
style suggestion concerning line 3 of the draft that would change the first two words from "when

L an application is authorized" to "made in an application authorized." The Reporter's suggested
changes to the existing Rule, 9013(a), he said, are all stylistic except in line 6 where the Reporter
had inserted "and a hearing" so that a motion generally would be considered "after notice and a
hearing" as that phrase is defined in § 102 of the Bankruptcy Code., Proposed Rile 9013(b), he
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said, contains a list of matters that could be decided with no prior notice to other parties, matters
that would be relatively easy for a court to undo in the event a party were to file a motion to
reconsider or vacate.

Concerning the proposed amendments to Rule 9014, the Reporter explained that the
purpose of referring to Civil Rule 5 rather than Bankruptcy Rule 7005 is tonmake it clear that the
methods of service authorized, including the proposed authorization of electronic service, apply
only to the serving of papers filed after the initiating motion. Rule 9014(d) addresses the useofo
affidavits, and Rule 9014(e) requires the court to provide notice procedures concerning whether
to bring witnesses to a hearing, he said.,

A member asked whether the Committee should eliminate the word "application" from
the rules, so that every request for court action would be a motion. Another member observed
that once "'and a hearing" is added to Rule 9013, there really is no difference between Rule 9013 r
and Rule 9014. The Reporter acknowledged that the terminology is inconsistent and agreed that
the inconsistencies make distinguishing between the two rules more difficult. Judge Duplantier
suggested changing the phrase to "an opportunity for a hearing," as in Rule 9014. The Reporter
said "notice and a hearing" is defined in § 102 of the Code to mean an opportunity for a hearing. t.

Judge Kressel said the phrase should be deleted from Rule 9014 . Professor Klee said the use of
the word "service" also is used inconsistently in Rules 90l3(a) and (b),and 9014. In addition, he fl
said, the list of matters in Rule 9013(b) is non-exclusive, and judges might be encouraged to L
determine more and more matters ex part The Reporter said the Committee could simply leave
Rule 9013 as it is, so that whether a matter could be determined ex parte would be in each court's
discretion. Hle noted that Rule 9013 as published did not have a list of ex parte matters, that the
list was an idea that had come up at the March 1999 meeting, and that perhaps the Committee
was again falling into the trap of trying to micro-manage procedure. A motion not to amend
Rule 9013, but leave it as it presently is, passed by a vote of 9 to 3.

Judge Tashima said that proposed Rule 9014(d) should state explicitly that direct
testimony of a witness can be in an affidavit so long as the witness is available for cross
examination, but if the Committee disagrees, that the Committee Note should mention that direct
testimony by affidavit is permitted in some circuits, citing In reAdair, 965 F.2d 777 (9th Cir.
1992). Judge Duplantier said he opposed the suggestion, and that affidavits should not be
admitted as testimony at trial. With respect to proposed Rule 90114(e), Professor Klee said the C

bracketed language on line 26 should be included so that any notice of an evidentiary hearing
would go to the witnesses as well as the attorneys. Judge Cristol suggested simply stating that
any notice of a hearing must inform the recipients whether the hearing will be an evidentiary one. r

A motion to accept Rule 9014 as drafted, including subdivisions (d) and (e) but [
without the bracketed language in line 26, passed with no opposition.

6
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l,,,,,, Mr. Frank observed that there remains a gap in the rule concerning who must be served
and asked whether that is intentional. The Reporter said the draft is deliberately silent in
response to public comment criticizing the service list in the previously published draft. There

1. was no consensus to delete the phrase "opportunity for hearing" from subdivision (a). A member
suggested that a sentence be added at the end of subdivision (a) permitting the movant to request
a response to a motion. Judge Duplantier suggested deleting "under this rule" from line 4 as a
matter of style. Professor Klee questioned the phrase "the court directs" rather than "the court
orders," and the Reporter said he had used "directs" so that a court could use a local rule to',
require a response to a motion, rather than having to order a response in every instance.,

Rule 1006. The proposed amendments had been approved for publication previously and
were published in 1998, although they were unrelated to the amendments to Rules 9013 and
9014. A member questioned the provision in the rule that forbids paying an attorney until the
filing fee has been paid in full and said the provision appears to be substantive. The Reporter'
agreed that the provision is substantive, although, it has been in the rule for a long time . He!
added that Henry Sommer, a former member of the Committee, often haditsaid'a debtor should
not have to apply to the court, as the right to pay in installments is granted by statute in 28 U.S.C.
§ 1930. 'After discussion, the Committee determined not to forward the proposed
amendments to the Standing Committee and requested the Reporterto prepare a,
memorandumceoncerning the rule generally. The mmorandumi would cover the following
points: whether lthe provision forbidding payment to an attorneyis substantive and, therefore,
violative of the Rules[ Enabling Act, whether the prese)t rule actually favors petition preparers
and encouragesdebtors to use them,, the regulation of petition preparers under § 1 10 of the Code,
and ways to safeguard, debtors against being punished for using a petition preparer. M. Patchan
suggested amending the form to require disclosure of the amount paid to a petition preparer and
added that the United States trustee program is preparing, to issue guidelines on petition preparer
fees.

L Rulei2004. The amendment to Rule 2004(c), previously approved by the Committee and
published for comment, makes it ,clear that an examinatiori under the rule can be held outside the
district where the case is pending. Mr. Kohn suggested1 that it would be useful to add to the
Committee Note the language concerning the issuance of a subpoena by an attorney admitted pro
hac vice from the Committee Note to the 1991 amendments to Civil Rule 45. A motion to
include the suggested language tin the Committee Note to Rule 2. 004 carried unopposed.

Rules 1004 and 1004.l Professor Morris had prepared draft amendments and a
memorandum on the capacity of infants, incompetent persons, and corporate and partnership
entities to file bankruptcy for the March 1999 meeting., The Committee considered these briefly
at that meeting and postponed further consideration. The Committee also had requested
Professor Morris to consider the question of making Civil Rule 17 applicable throughout the
Bankruptcy Rules, rather than only in adversary proceedings as it currently is under Rule 7017.

7



He said it is important in working with Civil Rule 17 to avoid drafting a substantive rule that 7
could be construed as conferring a right or capacity to file a bankruptcy petition by an entity - a
corporation, for example.

Professor Resnick said that if the bankruptcy rules were to make Civil Rule 17(b)
applicable beyond adversary proceedings, some states likely would pass laws making,
corporations bankruptcy-proof, and there is no evidence before the Committee that corporations
are encountering challenges to their right to file bankruptcy petitions Professor Klee said
various problems, such as deadlocked boards of directors, and bankruptcy-remote state laws, do
not currently raise rules questions but would do so under the draft amendments concerning
corporations. He also said it does not make senseLfor the rules to treat partnerships without also
treating corporations limited liability corporations, and limited liability partnerships., The
Committee ldetermnined not to go forward with a rule on filing by a corporation and asked
the Reporter to stucd whether to delete existingRule 1004(a), filing by a partnership, with p
a Committee ,Note statin that the question is left to substantive law (which could be either
the Bankruptcy Code orl state law).

The Committee discussed redrafting proposed Rule 1004.1, concerning filing a petition L
for an infantor incompetent person, to track the language of Civil Rule 17(c) more closely,
keeping thechanges ,,only to those necessary to replacelthe word "sue" in Rule 17(c) by "file a F
voluntarypetition," and stating in the Committee Note that the bankruptcy rule merely tracks the
existing civil rule. A4 motion, to alter the draft as discussed was not opposed. On the second
day ofthe mleeting, the Committee agreed to add the words "not otherwise represented" at Cl
the end of the draft rulel I} L

Rule 2014. Mr. Smith introduced the proposed amendmentsrecommended by the Subcommittee
on Attorney Conduct, including Rule 2014 Disclosure Requirements. He noted that the
amendments specify that a professional seeking approval of employment must disclose any
interest representation, or relationship that bears on whether the applicant has an interest adverse
to the estate or on whether thel applicant is disinterested. The proposed amendments also
substitute r'interest or relationship relevant" to deterrmining disinterestedness for the existing
"connections,'l The proposed amendments, however, still fail to provided guidance concerning G
what is a disqualifying interest or relationship, he said.- Mr. Smith said there is no, definition of
"adverse interest" in, the Bankruptcy Code or the Bankruptcy Rules and the unmodified word,
"1connections" is too broad. The bar needs guidance on what to disclose, he said. Mr. Smith said L
he would like the rule to provide this kind of guidance, but that it probably would take several
more years to develop a workable rule.

Professor Resnick said the proposals to amend Rule 2014 began after In re Leslie Fav-
Companies. Inc., 175 B.R. 525 (Bankr. S.D.N.Y. 1994). Several courts have indicated that
lawyers must disclose all connections without screening out those that the lawyers believe are
irrelevant, he said. Thus, it is not the lawyer but the judge who determines what is disqualifying.
The new draft would change "setting forth the person's connections" with no limitations to

8



"relevant to a determination that the person is disinterested," which would allow the lawyer to
screen out connections that are obviously irrelevant. The judge could still disagree and rule that
a particular connection is relevant, but the initial disclosure decisions would be made by the
lawyer, he said.

Mr. Adelman commented that as the word "connection" is used in § 101(14) of the
Bankruptcy Code, it is only connections with the debtor or an investment banker of the debtor
that taint prospective counsel. In his view, he said, it also is important to know that counsel had
been retained by a prior board of directors or had brought in the same accounting firm in prior
cases, yet such disclosures are not required now. Mr. Smith said there might be ways to avoid an

r adverse interest problem if debtor's counsel and the debtor were to agree to engage special
counsel to determine whether to sue the creditor that debtor's counsel's firm represents in
unrelated matters. In response to questions, concerning the reason for requiring in the rule a
broader range of disclosures than seems to be required by the Bankruptcy Code, Mr. Smith

L agreed that an admirable principle can be impossible to carryout in practice. As examples, he
said a debtor's law firmn, must conflict-checkamore than every creditor; it must also check every

C1~ ongoing contractor of the debtorTIrelationships anyone in the firm may have with attorneys and
accountants for every creditor, and', relationships anyone in the firm may have with any landlord
of any of a retail debtor's 400 stores. Mr. Patehan said that at the time the rule originally was
drafted there were major ethical problems in bankruptcy practice. Also, at that time, he said the
bankruptcy practice mostly wasf confined to small,S boutique firms,' rather than the large, full
service firms that are active in bankruptcy now.

The Chairman noted that Mr. Smith's term on the Committee would be ending and
thanked him for his thoughtful work as subcommittee chairman. The Chairman said the
subcommittee should continue its work under a new chairman to be appointed.

Rule 2002(h):. Professor Resnick said the proposed amendment had been suggested by
Bankruptcy Judge Arthur J. Spector and he reviewed the Reporter'srmemorandum in which he
pointed out that adopting the suggestion to automatically discontinue notices to creditors who
miss the claims filing deadline could be ill-advised. The memorandum notes that creditors
entitled to priority under i§ 507 can be paid regardless of whether they file their claims before the
deadline, and in certain circumstances general unsecured creditors can be paid if they file a claim
before distribution begins. The Reporter suggested that if the Committee wants to amend the

L rule to save noticingposts, a better approach would be to amend Rule 2002(h) to automatically
cut off notices to creditors who miss the deadline, unless the court orders otherwise. By

L consensus, the Comnimittee decided to take no action.

Judge Gettleman noted a second issue contained in Judge Spector's letter, that of
restricting the time periods in the rules to 7, 14, and 21 days, so that the time for taking action
always would expire on the same day of the week as the filing or ruling to which the party would
be responding. The Reporter said the Committee had discussed the idea previously, so he had
not written a memorandum on it for this meeting. Judgp Gettleman said many courts' local rules
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are using the uniform one-week, two-week, approach and that he would like to revisit the matter.
The Chairman asked the Reporter to prepare a report on what the time limits are now in
the various rules, although the Committee has no immediate plans to amend Rule 9006.

Rule 9027. Bankruptcy Judge Christopher M. Klein had suggested that the rule should
provide for notifying the nonbankruptcy court fromnwhich an action was removed of the entry of r
a remand order. In addition, Judge Klein had pointed out that the rules do not establish any time
limit for removal of an action thatmay, be filed after a bankruptcy case is closed. The Reporter
had drafted an amendment to Rule 9027. that would direct the clerk, after the ten-day period to
appeal had expired, to Imail a certified copy of the order of remand to the clerklof the court from
which the claimo,,r. cause of action was removed. .The proposed amendment also included a
sentence stating that the action then could proceed in the court from which it iwas removed except
as otherwise directed by -the court issuing the order of remand.l Judge Kressel said that if the
debtor is ,a party'tO the removed action, the sentence authorizing, the court from which the matter
was removed to res'ume jlthe proceeding'wouldviolate the automat d'stay., The,, Rorter '
suggested deleting, the final sentence to remove "any idea that an order of remad acts, to lift the
automatic stay. Judge Kressel, also said he did not think~the ten-day stay was necessary. The
Reporter said it serves to recognize th paticipation of the Article III district cort in the process,
and that 28 U.S.C. §1452 provides that, ant orr odrelpf Wmand by a bankruptcy judge is subject to
district court reoviW.,,,A motion to delete theten-,day stay was not acted upon. After a discussion
about whether to specify or leave ,ambiguous which clerk -,- bankruptcy court clerk or district
court clerk -- should notify the court from which the action w~as removed, a motion to leave the
word "clerk" unmodified also was not acted upon. A motion to adopt the Reporter's draft 7
except the finatjsentence passed on a voice vote., ,Ip

On the matter of removal after a case is closed; the Reporter said there appeared to be
various options for amending Rule 9027(a)(3) to insert phrases such as "or is closed," "is or was
pending,", or "is pending or has been dismissed or closed." Professor Klee said a ,case might also
be suspended if the bankruptcy judge has abstainedunder § 305 of the Bankruptcy Code. The
Reporter said there might be additional considerations; such as whether the case imust be
reopened to address the removed action; f Mr. Heltzel said that although reopening is not p
necessary for jurisdiction, a court probably would want'to reopen the case for practical reasons
such as researching the file in connection withithe issues in thexremoved matter Judge Kressel
suggested deleting from Rule 9027(a)(3) the entire first clause, so that the rule iwould begin with
the words "a notice of removal." This would remove both the existing "is pending" and avoid
substituting other words that might not include all the possibilities. The consensus, however,
was to substitute for the existing initial clause the following: "If a claim or cause of action is r
asserted in another court after commencement of the case,". On the second day of the meeting
the Reporter offereda proposed Committee Note which, after changessuggested by the
Committee, would read:

Subdivision (a)(3) is amended to delete the words "is pending" to make it
applicable when a claim or cause of action is removed under 28 U.S.C. § 1452(a) L
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Lw after the commencement of the bankruptcy case, whether the bankruptcy case is
pending, suspended, dismissed, or. closed.

L The proposed amendment and committee note will be brought back to the Committee for
final approval at the March 2000 meeting.

Rule 4004. Professor Morris introduced the amendment proposed by the Executive
Office for United States Trustees (EOUST) to provide for delaying the debtor's discharge

L whenever a motion to dismiss is made under § 707, rather than only when the motion is made
under § 707(b), as in the current rule. Judge Small'said he supported the change, because it is
difficult, procedurally, to revoke a discharge, and the only detriment to the debtor would be aL delayed discharge. Judge Kressel agreed. The Committee approved the amendment without
opposition. [ The Reporter commented that line 3 of the Committee Note should read "present"
rather than "prior." !

Rule 2015(a)(5). The EOUST also had proposed amending Rule 2015(a)(5) to require
the filing of quarterly reports by a chapter 11 trustee or debtor in possession as long as the case isK-. pending. Professor Morris noted that the pending bankruptcy reform legislation contained a
provision that would amend 28 U.S.C. § 1930(a)(6) to provide that quarterly fees to the United

fl7 States Trustee System Fund are no longer payable after confirmation of a plan or conversion of a
case. The amount of any quarterly fee is basedcon information in the quarterly report. If the
amending legislation is enacted, it would be unnecessary to file the reports after confirnation of
a plan. The Committee deferred consideration of the proposed amendment until the
March 2000 meeting and instructed Professor Morris to add to the draft to be discussed the
closing of the case as one of the events that would end the obligation to file reports.

L Rule 2010 bO). :The EOUST had proposed amending the rule to cover bonds other than the
trustee's bond. The Committee declined to amend the rule to expand its scope.

Rule 9019. The Reporter introduced the problem, raised initially by Bankruptcy Judge L.
Edward Friend, that it is unclear whether the Bankruptcy Rules continue to apply when a

Ls bankruptcy matter has been appealed to the court of appeals. Rule 1001 states that the rules
apply to all cases under title 11 of the United States Code, and it is well understood that they

r govern in both the bankruptcy court and the district court. Rule 9019 requires that any settlement
L be approved by the bankruptcy judge after notice to all creditors. A settlement between the

debtor and one creditor, or between two creditors, may adversely affect other creditors of the
bankruptcy estate who pare entitled to equality of treatment. The purpose of the Rule 9019 is to
permit any creditor that may be affected to object and be heard by the bankruptcy judge before
the settlement takes effect. If a matter is appealed to a court of appeals and a settlement reached
at that point, however, the applicability of Rule 9019 is less clear, and at least one circuit has a
local rule that permits a mediator "upon agreement of the parties, [to] dispose of the case."
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Accordingly, Judge Friend had suggested that the Appellate Rules should be amended to assure
that the notice and approval procedures required under Rule 9019 are observed when a matter is
settled at that point.

F I

The Committee discussed what the procedure should be when a settlement is reached at
the court of appeals level and how the two courts should coordinate. Judge Duplantier said the il
party benefitting is going to want to know that the settlement will be approved before the court of U
appeals dismisses the appeal or otherwise terminates its role. He said that minors and
incompetent persons also require delay procedures, so that a state court can approve, when a
settlement is involved, and the settlement, is not binding, on the minoror incompetent person if
the approval is not obtained. Judge Walker said many lawyers seem unaware of Rule 9019's
continued applicability in an appealtsituation, even at the district court level. He recalled one
matter in whic itiwas the district judge who broughtthe attorneys' attention to the rule., A
motion to recommend to the Advisory Committee on Appellate Rules that Appellate Rule 6
be amended to add Rules 9019 Land 7041 to the list of bankruptcy rules that apply in the L
court of appeals passed with one member objecting. i

Official Forms The Reporter presentedseveral letters commenting on various forms and
suggesting amendments to them. Bankruptcy Judge Susan Pierson Sonderby wrote that Official
Form 20B seems to require a party to whose claim~a' Qbjection has been filed both to, file a'
written response and appear in court. Judge Sonoerby;Istated that either a response, or an
appearance should' be sufficient. Members discussed whether the form actually, rewires, both a
written response and an appearance or" ratheriss ambiguous. The Reporter said thepflexibility
Judge Sonderby supports should be written in to the form.

A. Thomas DeWoskin, Esquire, a chapter 7 trustee, had written to suggest that Form 9,
the Notice of Commencement of Case, etc. (§ 1341 Notice) be amended to clarify that the trustee
does not represent the debtor. The Reporter noted that the sample notice attached to Mr.
DeWoskin's letter is not consistent with the official form. Joel L. Tabas, also a bankruptcy
trustee, had written a letter commenting that Form! 10, the Proof of Claim, is confusingfor
unsecured nonptiority creditors, who often mistakenly check the box labeled "Unsecured Priority
Claim." This mistake, results in the flMing by the trustee of many otherwise unnecessary
objections to claims. 'The consensus' was that, as the form was amended in 1997, it is too soon to
amend it again. ,' Bankruptcy Judge Paul Mannes had forwarded several suggestions to improve
the grammar and style of the new Reaffirmation Agreement' form, which was adopted in 1999 as X,
a "Director's Form," but is intended to be published, for comment, and adopted as an Official
Form after Congress acts on the pending bankruptcy-legislation. The Committee referred all of P
these suggestions to the Forms Subcommittee.}' ,

Mr. Patchan said that the copies of the' proposed forms package for reporting by small L
businesses the EOUST had drafted to implement the pending bankruptcy reform legislation had
arrived and were available for review by the Committee members. He said his office is prepared
to assist the Committee with any official forms that may be required once the legislation is
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enacted. Professor Klee asked whether the draft forms had been reviewed by an accountant, and
Mr. Patchan replied that his staff includes analysts who are certified public accountants. The
Reporter mentioned that the Committee also could request that a consultant be engaged to

L. provide any expert review of proposed official forms that might be needed, and Mr. Smith
suggested that help also might be available from other private sources, such as from an ad hoc
group that could be formed by the Insolvency Institute.

Official Form 7. Judge Kressel reported that the Forms Subcommittee had considered the
suggestions referred to it at the March 1999 meeting: 1) to separate the business-related questions
from those to be answered by all debtors, and 2) to make it clear that individual consumer
debtors can skip the business-related 'questions entirely.'I He said the subcommittee had decided'
not to make two separate forms,, despite the extra paper that is generated in cases filed by
individual consumer debtors, at least as long as the courts still use paper. Mr. Heltzel reiterated
his observations about the file space required for the blank pages of the form and the disk space
occupied when the documents are scanned, but added that a solution to the storage problem may
have to await the next major revision ,of the forms. Judge Kressel commented that most
individual consumer debtors also file several blank schedules, as well. Judge Gettleman asked

A, whether a courtfcould be permitted to'dispose of unneeded items after ascertaining that the filing
was complete.,,, Professor Resnick suggested that the business questions could become an exhibit
to Form 7; similar to Exhibit "A'"to Font W1, the Voluntary Petition, with directions to attach the
exhibit if th'e debtoris in business. ,,Professor Morris said that the environmental authorities
might not~be hsatisfiedwilththe transfer tolan exhibit of the environmental question nowrQuestion
25 in the busines's$ sectiiLn. IIt would be oDo easy for a, debtor to evade answering the question by

L saying, "I didiilt notice' the exhibit," he said. Professor Kiee observed that the new sentence that
had been inserted at the beginning of the business questions starts with the phrase "An individual
or joint debtor", rather than "?'A debtor" as in the current form; he questionedlwhether an,
individual debtor should be exempted from answering the environmental question. Professor
Resnick suggested that the Committee could move Question 25 forward to the part of the form to

L be answered by all debtors ;Jr.1 Kohn said he is concerned that Form 7 nolbe further delayed
and noted that the substance of the changes, the new qubstions, already had1 been, published for
comment. The consensus was to, approve the new inistructional sentence, move Question 25

__ to make it answerable byll debtors, and issue the orm Without republication.

Rule2002(fD(7). This rule requires that notice of the entry of an order confirming a plan
L in a chapter l9, 11, or 12 case be mailed to all creditors, but does not require that Iny notice be

sent when a, chapter 13 plan is confirmed. Bankruptcy Judge Paul Mannes had suggested that the
F Committee consider amending the rule to include, sending notice when, a chapter 13 plan is

confirmed. Judge Mannes had rnoted the 1994 increase in the debt limit for eligibility for chapter
13 to more than $1 million and suggested that the higher limit should entitle creditors to notice.
Mr. Frank said, he did not think the increased debt limit justified requiring notice. He added that
many unsecured'creditors do not begin receiving payments immediately in chapter 13. He said it
is uncertain hWether notice would be helpful or would simply lead to unrealistic expectations of
prompt paymentL Professor Klee noted that, unlike chapter 1 Utmost plans in chapter 13 cases are
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confirmed. He suggested that any need for notice could be satisfied by including in the notice of
the confirmation hearing a sentence that directs creditors to assume confirmation unless they
receive notice otherwise.

Judge Walker said that formerly, when notice was given, it included other information
that was useful to the parties. Judge Small, said that chapter 13 plans change before confirmation
and that bare notice may not be useful. Professor Wiggins said the Committee needs more
empirical information before deciding what to do.' Judge Cordova said that in Colorado the
chapter 13 trustee sends every creditor a copy of the order confirming the plan, even though not
required by the [rules. The court has found that a copy of the order gives creditors the
information they need and stops phone calls to the court and the trustee. The Reporter noted that
the Committee had a chapter 13 subcommittee in the early 1990s which had found that every
court handles chapter 13 cases differently. Professor Morris said that in the Southern District of
Ohio, each division has separate local rules governing chapter 13 procedure. l '

There wasixno support for a bare notice of confirmation. The Committee preferred either a
rule specifying that'certain information must be provided upon confirmation or leaving the
matter to, the local legal culture. Mr. Patchan said the EOUST has general policies on the
subject, but that chapter 13 administration is the most local of operations. He said the EOUST
could encourage trustees to provide information upon confirmation but that a.,statement in the
national rules would be helpful. Judge Walker suggested asking a sample of chapter 13 trustees
what information they can conveniently generate from their existing software and include in a
confirmation report to creditors., He said the bankruptcy system faces an integrity issue, because
the world atlarge does not know what the Pourts and trustees are doing. This lack of
information, he said, 'may be part of what is driving the bankruptcy reform legislation. Mr.
Patchan said the EOUST can conduct a survey of current practices and report at the next meeting.

Rule 7004. Bankruptcy Judge David H. Adams had suggested that it would be
appropriate to state in one location in the rules that service on a corporation, partnership, or
unincorporated association must comply with Rule 7004(b)(3). Judge Kressel said the rule
appears to be ambiguous, because people address service to "ABC Corp., Attention: officer,
managing or general agent." The Reporter pointed out that Rule 7004 tracks the language of
Civil Rule 4, and that if the Committee were to change Rule 7004 -- perhaps to require that a
name be used -- the Standing Committee would want the Committee to coordinate the proposed
amendment with the Advisory Committee on Civil Rules. Judge Walker said he has seen a name
challenged on the basis there was no proof that the person named had the capacity to receive
service on behalf of the corporation. He said the rule is sufficient as it is, and Judge Gettleman
agreed. Judge Donald said requiring parties to name an officer, director, or managing agent
would create more problems than it would solve. The Committee determined to take no
action on the rule.

Civil Rule 4.1. Scott William Dales, Esquire, had recommended that the Bankruptcy
Rules be amended to incorporate Civil Rule 4.1(a) or to include a similar rule to provide
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ILI bankruptcy judges- with express authority to direct the United States marshal, or some other
person specially appointed, to serve writs of execution and process other than a summons or
subpoena. Committee members, however, said bankruptcy judges use United States marshals to
dispossess debtors from property of the. estate, to apprehend debtors who fail to appear, and to
aid the trustee in taking possession of bankruptcy estate property, and that there does not appear
to be a problem. The Committee determined to take no action.

Attorney Fees in Chapter 13 Cases. Wayne R..Bodow, Esquire, had recommended that
the Bankruptcy Rules be amended so that attorneys for chapter 13 debtors would receive higher
fees, thereby increasing the incentive for attorneys to channel consumer debtors into chapter 13
instead of chapter 7. The consensus was that the suggestion is substantive and not a matter that
can be addressed in the Bankruptcy Rules. A motion to take no action in the Bankruptcy
Rules but to inform Mr. Bodow that he should direct his letter to Congress passed without

Cl opposition.

Rule 2003. A proposal to amend the rule was withdrawn, because a similar amendment
had been prescribed by the Supreme Court and was due to take effect December 1, 1999.

Subcommittees

Technology Subcommittee. Judge Duplantier reported that Judge Cristol and Mr.
Heltzel had attended all the meetings of the Standing Committee's Technology Subcommittee
and had represented the Committee very ably. Mr. McCabe said the major new technology-
related issue arises from the posting of documents on the Internet by the courts that are the
prototypes for the electronic filing system. Other courts, he said, are imaging paper documents
and posting them on the Internet. Section 107 of the Bankruptcy Code also states that every
document filed in a bankruptcy case is a public record, he said, and the clerks have traditionally
thought that they have no right to restrict access to documents filed with the court. Many judges
agree with this view, he said. Others, including some judges, are concerned that unrestricted
Internet access to court files may be an unwarranted invasion of the privacy of the parties. This
tension between the right of public access and the right of privacy can be resolved only by a
combination of statutory and policy actions, he said. The consensus is that the Judicial
Conference should provide national guidance in this area, and that it is not for individual courts
to decide, he said.

Among the possibilities for regulation of electronic access, he said, are both rules
amendments and the granting of statutory authority to the Judicial Conference. Judge Duplantier
asked if courts can image documents without putting them on the Internet. Mr. Heltzel said a
court can do that but that practitioners eagerly await the easy access from their offices to the

id court's files. In addition, Mr. Heltzel said, anyone can visit the courthouse, obtain documents,
and put them on the Internet, so that it is impossible to keep the material from reaching the
Internet. Judge Small said the three years that would be required to achieve a rules solution isL too slow, that the problem needs an immediate solution. Professor Resnick noted that the
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unrestricted access offered by the Internet negates many of the protections that other statutes
such as the Fair Consumer Credit Reporting Act provide. Of course, he added, stringers go to the
courthouse to obtain the informnation, which they then sell to their clients. Mr. Patchan said he
was disturbed to learn recently that one of the trustee organizations has set up a corporation for
the purpose of selling-information collected by trustees in the course of their duties. Mr. McCabe
said the Committee on Court Administration and Case Management has been given the lead on
the privacy issue and had set up a subcommittee to develop policy recommendations for the
Judicial Conference. AHe said that liaisons had been appointed from various other interested
committees, and that Gene Lafitte, Esquire,, chairman of the Standing Committee,'s Technology 2
Subcommittee, had been appointed as liaison frorn the Standing CQommitteel

Respectfully Submitted,l

Patricia S. Ketchum
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L Introduction

The Civil Rules Advisory Committee met on October 14 and 15, 1999, in Kennebunkport,
Maine. The meeting did not lead to any proposals for action by the Standing Committee on Rules
of Practice and Procedure at its January 2000 meeting. This Report is divided into four parts. The
first recounts, very briefly, the Judicial Conference's action on the Civil Rules and Supplemental
Admiralty Rules amendments that the Standing Committee recommended for adoption. The second
addresses a discovery question that was submitted to the Advisory Committee by the Standing
Committee for report. The third part summarizes the Advisory Committee's deliberations on two
ongoing Standing Committee projects - the Federal Rules of Attorney Conduct proposal and
corporate disclosure issues. The fourth summarizes the major ongoing projects that occupy center
stage on the Advisory Committee agenda.

IAmendments Proposed to the Judicial Conference

At the June 1999 meeting, the Standing Committee approved several changes in the Civil
L Rules and Supplemental Admiralty Rules and recommended the changes to the Judicial Conference.

The Judicial Conference sent all but one of these proposals on to the Supreme Court. The proposals
K were divided into three packages. There was no controversy as to two of the packages. The first

involved changes to Civil Rules 4 and 12 for actions brought against an officer or employee of the
United States in an individual capacity for acts occurring in connection with the performance of

K duties on behalf of the United States. The second involved changes in the Admiralty Rules designed
primarily to accommodate changes earlier made in Civil Rule 4 and to adjust for developments in
civil forfeiture jurisdiction and practice.

LJ The third Civil Rules package proposed changes for disclosure and discovery practice.
National uniformity would be restored by eliminating the opportunity to adopt local rules opting out

7 of some disclosure and discovery practices. The scope of initial disclosures would be narrowed to
L reach only witnesses and documents that a party "may use to support" its claims or defenses. The

scope of discovery set by Civil Rule 26(b)(1) would be preserved, but divided between attorney-



managed discovery and court-controlled discovery. A presumptive time limit of one day of seven
hours would be set for depositions. These changes were discussed at length and in detail. They, and
less dramatic changes, were all approved. One final proposal, however, was not approved. This 7
proposal would have added to Civil Rule 26(b)(2) an express recognition of the existing power to L
allow specified discovery only

, ~~~~~~~~~~~7
on condition that the requesting party pay all or part of the costs of responding. This proposal was K
found to addtoo little to the present rules to justify the fears and controversies that is has stirred up.

II (Proposed) Amended Rule 5(d): Access and Privilege

At the June 1999 meeting the Standing Committee recommended approval by the Judicial

Conference of amended Civil Rule 5(d) provisions that prohibit the filing of initial disclosures and
discovery materials "until they are used in the proceeding or the court orders filing." At the same FT
time, the Standing Committee asked the Advisory Committee to report on the effects ofthe amended
rule on defamation privileges and on public access to discovery materials. The Judicial Conference 7
has submitted the proposed amendment to the Supreme Court. The Advisory Committee considered
the questions identified by the Standing Committee on the basis of a report prepared by the Special
Reporter for discovery, Professor Richard L. Marcus. The discussion is reported at pages 17 to 19
of the draft October Minutes.

The defamation privilege question involves two separate privileges. One is a privilege for
statements made in the course of litigating conduct, as in pleading, responding to discovery requests,
making motions, and so on. This privilege does not appear to turn on filing. The other is a privilege
to make public comment on matters occurring in litigation. It has proved difficult to find much n
useful information about this privilege with respect either to materials that have been filed or to L
materials that have not been filed. There is no indication that federal courts are prepared to create
a federal comnmon-law privilege for comments on matters occurring in federal litigation. The only C
apparent way t affect state privilege law through the rulemaking process would be to assume that
filing mak~s a difference, and to require filing. An amendment that requires filing would undo not
only the recently approved Rule 5(d) amendment, but also undo the current practice in most districts
which - under the direction of many local district rules that probably are invalid as inconsistent
with present Rule 5(d)-bars filing of discovery materials. This present practice has not generated
any observable effects on whatever privileges may be created by the several state laws of defamation. F
The Advisory Committee concluded that there is no present need to consider these privilege
questions further. K

The public access question is one that has much occupied the Advisory Committee in recent
years. Two proposals to amend protective order practice were published for comment. The
proposals would have established procedures for nonparty review of protective orders. After [j
extensive comment and consideration that went to the Judicial Conference; it was concluded that
there is no need to undertake modification of current practices. Particularly in light of the lack of
any indication of special public-access problems in the many districts that today bar the filing of
discovery imateials, the Advisory Committee concluded that there is no occasion to explore these
issues again.
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III Standing Committee Projects

Federal Rules of Attorney Conduct. The Advisory Committee discussion ofthe project to consider
adoption of Federal Rules of Attorney Conduct is described at pages 8 to 17 of the draft October
Minutes. The conclusion of the discussion was simple: the subcommittee process for considering
these questions is working well, and should continue to work through the problems that have been

L identified.

Corporate Disclosure. The Advisory Committee discussion of corporate disclosure is summarizedL, at pages 28 to 36 of the draft October Minutes.

Three basic alternative approaches were considered. One, which did not receive much
discussion, would involve drafting a uniform federal rule that would require extensive disclosure of
information bearing on recusal ofajudge. A uniform national rule would provide substantial benefit
to litigants who appear in federal courts with some frequency. The difficulty with this proposal isr that substantial time and work will be -required to craft a good rule. Unless special good fortune

L- should smile on the project, moreover, the need to adapt an extensive-disclosure rule to the lessons

of experience could prove difficult to accommodate in the protracted Enabling Act process,

A second alternative is to seek the advantages of national uniformity, detailed disclosure, and
flexible response to thelessonsof experienceAby delegating to some other body the responsibility of
formulating and adjusting disclosure' requirementsi. One obvious: approach would be to adopt a
national rule that reqpiires all 'cous to utilize a disclosure, form developed by the Judicial
Conference. The Judicial Conferencelwould'draw from the experience of its several committees and
the Administrative' Office, of the United States Courts to determe' what information is important,
what informatioXd can ib utili Iffectely i court computer systens, and how best to gater and
use this infioraon. iL eutmefnis cold be made' quickly in'response to developing experience with
the kinds of informationi Yat e'rprta ai~id with thi'ability o ize information.

A third alternative is to adopt a uniform national rule that establishes a very low base line of
disclosure and that invites 'adoption of local rules t requireladional disclosure. The likely
starting point for this approh wouldbe AppellateRle26.1, t the district court
circumstances that require variations with respect to such maters as the time for filing and the
.number of copies. TIe invitationu to adopt local rules cold be extended either in the text of the

L national rule or in the Committee NOte. 'Hints mightbe given as to lte provisions that might be
included in local rus but such, suggestions should bel approaced sith reserve. Extensive

V suggestions woud encounter the difficulties that stand in'te' by oflrafting an elaborate national
L disclosure In ad ion, tmg the mtr over to loc'al r ilmrona g may lead to a period of
expernnentatio in whic a wide v'ay of local rules - developing if the extensive varations
7 already found in local res nmy generate a better foidtioilor eeiitual adoption of a uniform
national ruled (Of cob se the prospe of adoptingla umiform national3Ie Mnust encounter entreic!hed
affections foAhrely rule$, as demonstrated by the1 Sa ru"isaaice to adoption of a uniform

L national discovery-dislosu rle.) 3

Faced with these§ ssibiities, the Advisory Committee asked that a number of drafts be
prepared to illustrate ithe various approaches that might be taken, short of attempting a uniform
national rule that would require sufficient disclosure. These drafts will, it is hoped, be considered
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by the Reporters for the several advisory committees and by the Standing Committee, along with any L
other drafts that may be proposed.

IVContinuingProjects 7
The Advisory Committee has three major continuing projects that focus on class actions,

discovery, and special masters. The jury-instruction provisions of Civil Rule 51 continue to await
consideration. A new project has been launchedto consider adoption of simplified procedure rules
for some cases. These matters can be summarized briefly., r ,

Class Actions. Civil Rule 23 has been considered since the Judicial Conference, reacting to the Ldi

report of the ad hoc committee on asbestos litigationjrequested the ,tanding,,Committee to study the
role of class actions in mass-tort litigation. Advisory, Committee deliberations have included a V
complete review'of Rule 23,, going so far, as a draft that would, dissolve the familiar categories of ,
"(b)(l)," 7t (b)(2)," and "(b)(3)" classes. A number of the more modest proposals were published for
comment in Augustl' 1996., The fruits of these, efforts are preserved in the four-volume set, of K
Working Papers published in'May 1997. The only rule'amendment that so far has emerged from this
process is the interlocutory appeal provision, Rule 23(f), which took effect on December 1, -1998.
Further work was defered, while the Ad Hoc Worting Group on Mass Torts held conferences, ,
considered proposals, gnid prepared its Report. The Ri delired punctully on February 15,
1999, recommde creation of an ad hoc Judiciat Conference conpm ittee tha would draw together
representatives of the several com es wad conbear on

action pr actice that might be approachd' throI.i l neendnients without complem 'ntyThe anscape g I~~~~~~~~~~~~~~~~~~~~ PJ 'r ~

legi lr iielbe H b intsoe impr, I

Discovery; T Discovery Subcommittee continues to work on possible discovery proposals,
recognizing thatthe e tensive pwork that developed ''ie amendents now transmitted to theSupreme [
Court has identified topics th~at merit fiher attihon. Discussion of its report is summarized at
pagesi9 to 28 ofthe draft October Mins. The 14Avisory Committee concluded that the Discovery
Subcomnittee neeed pot colnsider fher a propos'al imade during its earlier work that a presumptive
age limit e set of d Ic Ie Advisory Committee recommended that the
Subcommi1ttee hold open th' prospec of0 rule plrotecting, against inadvertent waiver of

privileges durin §discovery in pa Jecabie of onnection between this problem and 'th many L
question,' r s beprei Iked in electronic form. There was an extensivequsin raise by Io ifraionpr 1~ved pe cI
discussi of mrigepreiewt dis oveyeo' lecroncalyinfniain.

Repreettvs h eea uiilCn~ 1 ret eeomn fapoeti hs area.K
Tat pOrcjc may' neim te a veont ofinew rues o

this area, or whe lhe most pro le course fr e time eigilsto develop programns tg educate
judges and lawyersabout the possibilities and poblems of lelecronic discovery.' O0e of the L
reasons dfor e6ercising great caution iS that softwa andhardware pontinue to evolve at a pace that
far outstrips the ctpacity of th rulemakien process Vd generate court rules. There is an intimidating [
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prospect that any rule would be as obsolete at the time of taking effect as the hardware that would
have been purchased as state-of-the-art at the time the rule was first developed.

Special Masters. Civil Rule 53 has been on the Advisory Commnittee agenda for several years. This
project was sparked by suggestions from local Civil Justice Reform Act committees, who observed
that special masters have come to be used for many purposes that are not contemplated by Rule 53.
A detailed draft Rule 53 has been prepared, and served as one source of direction for a two-phase
study being conducted by the Federal Judicial Center. A report was made on the first phase of the
study. TheAdvisory Committee concluded thattheRule 53 subcommitteeshouldccontinue its work,

L as it will be inforrned by completion of the FJC study. This discussion is summarized at pages 36
to 39 of the draft October Minutes..;

Rule 51. The Criminal Rules Advisory" Committee has published a proposal that would authorize
a district court to require submission of proposed jury instructions before trial. Cofnsideration of a
parallel suggestion for Civil Rule 51 led to the question whether other changes should be made in

L~. Rule 51 to express clearly the practices that have grown up without finding any clear expression in
the rule. This project has been deferred in the press of other busimess, 'but continues to hold a place
on the discussion agenda.

Simplified Rules. The October meeting was the first occasion to discuss a new project to develop
IP~ a set of simplified rules for some categories of cases. The motive for the project is simple. The Civil
L Rules seem to work well for a wide range of litigation. Great efforts have been made over the years

to find ways to improve the rules for the unusually complex or contentious actions in which the many
procedural opportunities created by the rules are utilized to impose enormous burdens on the parties

L and courts. Little attention has been paid to the question whether the rules provide "too much"
procedure for simpler actions. The question is whether simplified rules can provide a better
procedure for some of these actions.

The core questions posed by a simplified procedure project are daunting. Perhaps the central
question is whether it is possible to identify categories of actions in which the simplified rules can
be made mandatory. It would be easier - and perhaps much easier - to draft rules that are
available only with the consent of all parties. If the rules are made mandatory for some categories
of actions, the categories chosen are likely to affect the specific content of the rules. A related
question is whether simplified rules would do no more than improve the disposition of actions that
would be brought to federal court in any event, or whether they would draw new cases that otherwise

r would be filed in state court. If the rules would attract new work for the federal courts, an effort
must be made to determine whether the new actions are better handled in federal courts than in state
courts.

The package of draft rules prepared to illustrate the questions that must be addressed resolved
the question of coverage by making application of the rules mandatory for actions seeking only

I- money damages up to $50,000. A surprising number of federal actions would fit into this category.
L But the amount also would fence out diversity cases, an effect that occasioned extensive discussion.

The illustrative draft assumed that the most promising area for simplifying procedure is in
L a package of pleading, disclosure, and discovery amendments. The basic approach involves fact

5
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pleading, expanded disclosure, and restricted discovery. Many different approaches might be taken. EJ
Many alternative questions were identified, and many more will be uncovered as the project unfolds.

The Advisory Committee discussion of the simplified rules project appears at pages 39 to 45 L
of the draft October Minutes. There was great enthusiasm for the undertaking, recognizing the
difficulties that must be surmounted. Several members -urged that many lawyers would find,
simplified procedures attractive for cases involving hundreds of thousands of dollars. Although the H
draft would apply the rules to cases demanding specific relief only with party consent, this question
will deserve fuirther consideration. It does not seem likely that a fully considered draft can be C

prepared in time for action at the April 2000 meeting, but the work wil be pursued as vigorously as,
possible. One ofthe Federal Judicial Center participants suggested that because "we cannot research
the future," it might be desirable to develop a plot proj ect to test sch res as might emerge. This

, N~~~~~~~~~ t pAc t tes sch rue as mih ' mCpossibility 'will be evaluated.,
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

October 14 and 15, 1999

L 1 The Civil Rules Advisory Committee met on October 14 and 15,
2 1999, at Kennebunkport, Maine. The meeting was attended by Judge
3 Paul V. Niemeyer, Chair; Sheila Birnbaum, Esq.; Judge John L.

L 4 Carroll; Justice Christine M. Durham; Mark 0. Kasanin, Esq.; Judge
5 David F. Levi; Myles V. Lynk, Esq.; Judge John R. Padova; Acting

7 6 Assistant Attorney General DavidIW. Ogden; Judge Lee H. Rosenthal;
7 Judge Shira Ann Scheindlin; and Andrew M. Scherffius, Esq.. Chief
8 Judge C. Roger Vinson and Professor Thomas D. Rowe, Jr., attended
.9 this meeting as the first meeting following conclusion of their two
10 terms as Committee members. Professor Richard L.> Marcus was

L 11 present as Special Reporter for the Dis'covery Subcommittee;
12 Professor Edward H. Cooper attended by telephone as Reporter.
13 Judge Anthony J. Scirica attended asF Chair of the Standing

l 14 Committee on Rules of Practice and Procedure, and Professor Daniel
15 R. Coquillette attended as Standing',>Committee Reporter. Judge
16 Adrian G. Duplantier attended as liaison member from the Bankruptcy
17 Rules Advisory Committee. Peter G. McCabe, andJ John K. Rabiej
18 represented the Administrative Office of the United States Courts.
19 Thomas Willging, Judith McKenna, and Carolj Krafka represented the
20 Federal Judicial Center; Kenneth Withers also attended for the

L 21 Judicial Center. Observers included Scott J. Atlas (American Bar
22 Association Litigation Section); Alfred W. Cdrtese Jr.; and Fred
23 Souk. .,

24 Judge Niemeyer introduced Judge Padova as one'of the two new
25 members of the committee. Professor' John C. Jeffries, Jr., the
26 other 'new member, was unable to attend because of commitments made

L 27 before appointment to the committee.

28 Judge Niemeyer expressed the thanks of the committee to Chief
29 Judge Vinson and Professor Rowe for six years of valuable

L 30 contributions to committee deliberations. Each responded that the
31 privilege of working with the committee!'had provided great
32 professional and personal rewards.

Li 33 Introduction

L 34 Judge Niemeyer began the meeting by summarizing the discovery
35 proposals that emerged from the committee's April meeting and
36 describing the progress of those proposals through the next steps

r 37 of the Enabling Act process. The April debates in this committee
38 were at the highest level. Committee members were arguing ideas.
39 If the ideas are inevitably influenced by personal experience, the
40 discussion was enriched by the experiential foundation. It is

r 41 difficult to imagine a better culmination of the painstaking
L 42 process that led up to the April meeting. During those debates the

43 disclosure amendments were shaped to win acceptance despite ther 44 strong resistance from many district judges who did not want to



45 have local practices disrupted by national rules. The decision to
46 reallocate the present scope of discovery between lawyer-managed
47 discovery and court-directed discovery met the question whether the
48 result would be to increase abuses by hiding information and would
49 lead to increased motion practice. The committee concluded that
50 any initial increase of motion practice would be likely to subside
51 quickly, and that the result would be the same level of useful 7
52 information exchange.- The' committee also decided to recommend an
53 explicit cost-'bearing provision, notwithstanding the belief that
54 this power exists already. The opposing motion made by committee
55 member Lynkuproved prophetic, as his arguments proved persuasive to
56 the Judicial Conference. The seven-hour deposition limit also
57 provoked much discussion, and significant additions to the
58 Committee Note,"before it was approved.

59 The, responsibility of presenting the multi-tiered advisory
60 committee debates land recommendations to the Standing Committee was
61 heavy. The Stlanding Committee, "however, provided a full L
62 opportunity toexplore all the issues. The carefulness of the
63 advisory committee inquiry, the deep study, and the broad knowledge
64 brought to bear persuaded the llStanding Committee to approve the
65 recommendations by wide, argns..

66 The Standing Committee recommendations then were carried to
67 the Judicial Confere'nce, 'where Ithe'central discovery proposals were [
68 moved to the 'discus0sior "calendar. Because all members of the
69 Judicial Confelrence are! judges, there were no practicing lawyer
70 members to reflect the concerns ,of the bar with issues like C

71 national uniformity of procedural requirements and the desire to L
72 win greater involvement of judges'Th policing discovery practices.
73 Some of the district judge members were presented resolutions of
74 district judges in their, circuits, and felt, bound to adopt the
75 positions urged by the, resolutions. Practicing lawyers sent
76 letters. The Attorney General wrote a letter expressing the
77 opposition of the Department of Justice to the discovery scope
78 provisions of Rule 26 (b)(1).

79 With this level of' interest and opposition, the margin of
80 resolution seemed likely to be close. Judge Scirica and Judge L
81 Niemeyer were allowed considerably more time for their initial
82 presentations than called for by the schedule, and then sufficient
83 time for each individual proposal. [
84 Discussion of the disclosure proposals began with a motion to
85 vote on two separate issues -,elimination of the right to opt out
86 of the national rule by local rule, and elimination of the Li
87 requirement to find and disclose unfavorable information that the
88 disclosing party would not itself' seek out or present at trial. The
89 proposal to restore national uniformity was approved by a divided
90 vote.

91 The proposal to divide the piresent scope of discovery between
92 attorney-managed discovery and court-directed discovery was
93 discussed before the lunch break, while the vote came after the
94 break. This vote too Was divided, but the proposal was approved.
95 The discussion mirrored, in compressed form, the debates in the
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96 advisory committee. Professor Rowe's motion to defeat the proposal
97 was familiar to the Conference members, who explored the concern
98 that the proposal might lead to suppression of importantL 99 information.

L 100 The presentation of the cost-bearing proposal was not long.
101 It was noted that the advisory committee believes courts already

E 102 have the power to allow marginal discovery only on condition that
L 103 the demanding party bear the cost of responding. Although the

104 purpose is only to make explicit a power that now exists, several
105 Conference members feared that public perceptions would be

7 106 different. Again, the views expressed in advisory committee
L 107 debates on Myles Lynk's's motion' to reject' cost-bearing were

108 reviewed by the Conference. The Conference rejected the proposal.

109 The presumptive seven-hour limit on depositions met a much
110 easier reception; it was quickly approved.

Kill1 The next step for the discovery, amendments lies with the
112 Supreme Court. There may well be some presentations by members of
113 the public to the Court. If the Court approves, the proposals
114 should be sent to Congress by the end of April, to take effect -

L 115 barring negative action by Congress - on December 1, 2000.

116 In the end, the discovery proposals were accepted not onlyL 117 because the content seems balanced and modest, but also because of
L 118 the extraordinarily careful and thorough process that generated the

119 amendments. The Discovery Subcommittee's work was a model. It is
120 to be hoped that a detailed account of this work will be prepared
121 for a broader 'audience, as an inspiration for important future
122 Enabling Act efforts.

123 Judge Scirica underscored the observations that the debate on
124 the discovery proposals was very close. The debate, with the help

L. 125 of Judge Niemeyer's excellent presentation, mirrored the
126 discussions in the advisory committee. Conference members know aK 127 lot about these issues. They came prepared; some had called either
128 Judge Scirica or Judge Niemeyer before the meeting to ask for
129 additional background information. All of the arguments were putK 130 forth; nothing was overlooked.

L 131 Assistant Attorney General Ogden noted that the Department of
132 Justice appreciated the efforts that were made to explain theK 133 advisory committee proposals to Department leaders. Although

L 134 official Department support was not won on all issues, the
135 Department supports ninety percent of the proposals. The

Few 136 Department, moreover, recognizes that its views were given full
L 137 consideration. For that matter, there are differences of view

138 within the Department itself. Opposition to the proposed changes
139 in the scope-of-discovery provision, however, was strongly held by
140 some in the enforcement divisions. From this point on, it is
141 important that the Enabling Act process work through to its own
142 conclusion.
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143 Judge Niemeyer responded that it is important that the
144 advisory committee maintain a full dialogue with the Department of
145 Justice. The Department works with the interests of -the whole
146 system in mind.

147 Judge Duplantier reported that he had observed the Standing
148 Committee debate. The written materials submitted by the advisory
149 committee were read by district judges, and they recognized that
150 the advisory committee had worked hard on close issues. This
151 recognition played an important role in winning approval of the
152 proposals.

153 Judge Niemeyer observed that the questions that arise from
154 local affection for local rules will continue to face the advisory
155 committee.

156 Scott Atlas expressed appreciation for the efforts of the
157 advisory committee to keep the ABA Litigation Section informed of
158 committee work. The Section will continue to support the discovery
159 proposals.

160 It also was noted that the Judicial Conference considered on
161 its consent calendar the packages of proposals to amend Civil Rules
162 4 and 12, and to amend Admiralty Rules B, C, and E with a T
163 conforming change to Civil Rule 14. These proposals were approved
164 and sent on to the Supreme Court.

165 In June, the Standing Committee approved for publication a
166 proposal to amend Rule 5 (b) to provide for electronic service of
167 papers other than the initial summons and like process, along with C

168 alternatives that would - or would not - amend Rule 6 (e) to allow L
169 an additional 3 days to respond following service of a paper by any
170 means that requires consent of the person served. A modest change
171 in Rule 77 (d) would be made to parallel the Rule 5(b) change. J
172 Publication occurred in August, in tandem with the proposal to
173 repeal the Copyright Rules of Practice, along with parallel changes
174 in Rule 65 and 81; these proposals were approved by the Standing
175 Committee last January.

176 Judge Niemeyer noted that the admiralty rules proposals grew
177 from an enormous behind-the-scenes effort by Mark Kasanin, the
178 Maritime Law Association, the Department of Justice, and the J
179 Admiralty Rules Subcommittee. The package was so well done and
180 presented that it has not drawn any adverse reaction. F
181 Appointment of Subcommittees

182 Judge Niemeyer announced that changes in advisory committee
183 membership and new projects require revisions in the subcommittee
184 assignments and creation of a new subcommittee.

185 The Admiralty Rules Subcommittee will continue to be chaired F
186 by Mark Kasanin. The two new members are Judge Padova and Myles
187 Lynk, replacing Chief Judge Vinson and Professor Rowe.

FT
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188 The Agenda Subcommittee will continue to be chaired by Justice
k-4 189 Durham. The new members are Judges Carroll and Kyle, and Professor

190 Jeffries.,

L8 191 The Discovery Subcommittee will continue without change.

192 The delegates to the Mass Torts Working Group were Judge
193 Rosenthal and Sheila Birnbaum. The Working Group delivered its
194 Report to the Chief Justice exactly on time, last February 15. The
195 Chief Justice directed'that'the Report'be printed and distributed
196 to the public, but has not acted either way on the Working Groupr 197 recommendation to create a new Judicial Conference Mass Torts

U 198 Committee. ,A new committee, drawing from several established
199 Judicial Conference committees, could build, on the work begun byL 200 the advisory, committee's extensive study of class actions, and at
201 the same time 'draw from the knowledge ,of the other committees in a
202 project considering legislative as well as rulemaking solutions.
203 A project of this kind, -on the other hand,, would interject the
204 judiciary into a very controversial area. The ,risk of becoming
205 entangled with highly politicized matters may, in the end, seem to
206 outweigh the opportunities for constructive contributions. Rather
207 than postpone further advisory committee action indefinitely,'it is
208 desirable to begin to revisit the questions whether Rule 23 can be
209 revised. Rule 23 revisions might aim at mass'torts, 'but also might
210 aim at! other questions -' the'entire Rule'23 project was put on hold
1 211 pending completion of the'Mass Torts Working Group project. The
212 delegates to the Working Group will be reconstituted-as part of a
213 new Rule 23 Subcommittee, chaired by Judge Rosenthal'and includingL 214 also Sheila Birnbaum and Assistant Attorney General Ogden.

215 The work of the class-action subcommittee' will be
216 considerable. The four volumes of working papers lprovide a solid,
217 if rather formidable, foundation. The work , of the advisory

- 218 committee that built on that foundation will help to provide some
219 focus. But there are many key class-action issues that remain to
220 be explored further and brought to a conclusion. Settlement

U 22i classes have never been brought to rest, and the Supreme Court has
222 emphasized that its two recent decisions in settlement-class cases
223 have rested'on present Rule 23 rather than any final view whether
224 Rule 23 should be revised to provide new answers. Settlement
225 classes inject the courts deep into social ordering. And the
226 advisory committee has never fully resolved the question whether to
227 establish a new "opt-in" class procedure. The advantage of atn opt-
228 in class is that it provides a strong reassurance of genuine
229 consent by class members in a way that an opt out class cannotr 230 match.

231 The most imminent class-action event is the November mass-
232 torts symposium at the University of Pennsylvania Law School. ThisF 233 symposium has been- designated as an official advisory committee
234 activity. Although the symposium has been designed in part as a
235 ground for exploring issues peculiar to mass torts, aiming either
236 at any new committee that may be created or at Congress, it also

L

B
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237 will provide much food for thought about Rule 23. The fact that
238 legislative proposals will be addressed does not detract from the
239 value of the rules proposals that also will be advanced. The mass
240 tort landscape changes so rapidly, moreover, that it is important
241 to renew our acquaintance. The lessons learned even one or two
242 years ago are now partly out-of-date.,

243 The Rule, '23 'Subcommittee should work toward presenting
244 materials' foir deliberation and debate at--the next advisory
245 committee meeting.

246 The Rule 53 Special Masters Subcommittee will have a new
247 chair1 !Judge Scheindlin, to replace Chief Judge Vinson. A first
248 draft of a thoroughly revised, Rule ,53 was Iprepared ''for the
249 committee 'a few, years ago. The Federal Judicial Center has
250 launched a study to explore the premises that underlie the draft; L
251 an interim progress report, will be provided at this meeting, and it
252 is expected that the project will ;be completed in time for a
253 subcommitteeireport at the next advisory committee meeting. L
254 The Technology Subcommittee. will have one new member,
255 Professor Jeffries, to replace Professpr Rowe. The subcommittee
256 has worked,, on electronic filing, and particularly the Rule 5
257 amendments and Rule 6(e) alternatives that were published:,for
258 comment last August. Other issues are certain to arise. Many
259 courts, are now making docket sheets available eilectronically,
260 generating'privacy issuesthat were not,,1in any',realistic yvay, the
261 same when access to docket documents reequired a' personal' visitt o
262 the courthouse1 . The Court Administration and Case Management
263 Committee has appointed a special committee to study these issues, L
264 chaired by !Chief Judge Hornby. They have invited a number of
265 experts to help them explore the policy issues that arise from
266 posting court doduments on the internet. By fortunate coincidence,
267 Professor Jeftries will be one of their~ experts. Judge Carroll
268 observed that the Subcommittee is not yet seeking to takeithe lead
269 on 'these issues.

270 In an accurate forecast of the.,advisory committee's later
271 decision to pursue the question whether it is possible to adopt
272 simplified rules of prpcedure for some cases, a' Simplified
273 Procedures Subcommittee was appointed. Judge Padova willchair the
274 Subcommittee. Its members tentatively will include Judge Levi,
275 Assistant Attbrney General Ogden, and Professor Jeffries.
276 Professor Marusl was asked to 'work with the Subcommittee in' his
277 capacity' as Spec l Reporter.

278 The advisory committee delegates to the ad hoc subcommittee on k
279 Federal Rules of Attorney Conduct will continue to be Judge L
280 Rosenthal and Myles Lynk. They also will be charged with helping
281 to formulate the advisory committee's advice to the Standing
282 Committee elopment of a uniform rule, for financial
283 disclosure.

284 ILegislation Report t
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285 John Rabiej made the Administrative Office report on
286 legislative activity on matters of interest to the advisory
287 committee.

288 Legislation was introduced earlier this year that would
289 federalize all class actions asserting a "Y2K" claim. The
290 Administrative Office's Director-wrote on behalf of the Judicial
291 Conference to the chairs of the Congressional Committees opposing
292 the bill. The letter had been coordinated with Judges Niemeyer and
293 Scirica and reflected their concern that the judiciary's opposition
294 should not be interpreted to reject all future efforts to extend
295 federal jurisdiction over peculiarly national class actions or mass
296 torts under suitable conditions. Despite the judiciary's
297 opposition, the legislation was enacted into law. The House later
298 passed a separate bill that would federalize state class actions
299 with the exception of a small number of essentially intra-state
300 actions. Judge Niemeyer expressed his 'hope to the Judicial
301 Conference's Executive Committee that the judiciary might defer
302 opposing the bill at this time and maintain a flexible negotiating
303 position. He noted that' the "bill was, unlikely to proceed much
304 further in Congress'thib year'.

305 In responding to the bills that would essentially federalize
306 most state-court class actions, the Judicial Conference Executive
307 Committee was importuned by the Federal-State Jurisdiction
308 Committee to take a position flatly opposed to any transfer of
309 class-action jurisdiction from state courts to federal courts.
310 Based on experience growing out of the advisory committees class-
311 action conferences, studies,'and hearings, and particularly on the
312 conferences held by the Mass Torts Working Group, 'representatives
313 of this committee sought to persuade the Executive Committee to
314 adopt a more nuanced view. Since 1995, and perhaps earlier, the
315 Judicial Conference has been on record in support of some- role for
316 federal courts in class actions that sweep across many states or
317 the entire country. The advisory committee and Working Group heard
318 -much concern with the opportunity to frame national class actions
319 in any state that 'seems most hospitable to the party choosing the
320 forum, and particular concern with the prospect that a collusive
321 class-action settlement may be shopped from one state to another
322 until an agreeable court is found. With the able assistance of
323 Administrative Office staff, the Judicial Conference response to
324 the pending bills was framed in terms that leave'the way open to
325 support mass-tort legislation if it proves desirable to develop
326 federal subject-matter jurisdiction in this area. It will'be most
327 important to continue to work with the'Federal-State Jurisdiction
328 Committee in this'area, whether through a new Mass Torts Committee
329 or through other means of cooperation. The future of the class-
330 action bill that passed the House is uncertain in the Senate, and
331 President Clinton has threatened a veto. The prospect that there
332 will be more activity in this area remains open. There are strong
333 and competing federal and state interests in these areas, and all
334 involved must be sensitive to the competition and cautious in
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335 developing solutions.

336 S. 353, the Class-Action Fairness Act of 1999, includes
337 a provision that would eliminate judicial discretion from Civil '

338 Rule 11(c), restoring the 1983 provision that made sanctions
339 mandatory. Similar provisions have appeared 'in other bills since
340 the 1993 Rule 11 amendments. The opposition of the judiciarylto
341 this incursion on the rulemakingprocess has been communicated to
342 Congress.

343 Minutes Approved

344 The'draft minutes for the April 1999 meeting were approved as
345 circulated. '

346 Federal Rules of Attorney Conduct

347 Judge Niemeyer introduced the background of the Federal Rules
348 of Attorney Conduct. States comprehensively regulate matters of
349 professional responsibility. But problems arise when, for example,
350 a Pennsylvania attorney with a Virginia client appears in
351 proceedingsin the United States District Court for the District of
352 Columbia. Choosing the applicable law is not easy - and different
353 enforcing bodies may make different choices. Professor
354 Coquillette, as Reporter for the Standing Committee, created a 10-
355 Rule model for consideration of an approach that would adopt state
356 law for- most issues but establish specific Federal Rules of
357 Attorney Conduct for the, issues that most frequently arise in
358 federal courts. At about the same time that the Standing Committee
359 launched its project, the Department of Justice began to encounter
360 difficulties with , expansive interpretations of professional
361 responsibility rules in some states, most notably Model Rule 4.2 or
362 its analogues dealing with contacts with represented persons. A
363 three-way dialoguehas emerged between the Department of Justice,
364 the American Bar Association, and the Conference of Chief Justices.
365 The ro le, of the advisory committee is to act as one of the several L
366 advisory committees offering advice toithe Standing Committee. The
367 report presented by Professor Coquillette today is one that calls
368 only for discussion.,

369 Professor Coquillette began by expressing appreciation for the
370 many warm gestures of support extended by advisory committee
371 members after the automobile accident that prevented him from
372 attending the May 4 meeting of the Attorney Conduct Rules
373 Subcommittee.

374 The history of the Federal Rules of Attorney Conduct project
375 has been surrounded with controversy. Much of the controversy
376 arises from misinformation about the origins and purposes of the
377 project, It is essential that everyone involved have a clear L
378 understanding of the project - and a greatmany bodies outside the
379 Judicial Conference structure are involved.
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380 The major concern of the Standing Committee, cutting across
381 all of the advisory, committees, is to promote consistency in the
382 rules process and to advance justice. Ordinarily the Standing
383 Committee discharges its responsibilities by relying on the
384 advisory committees as the initiating agencies for rule activities
385 within their respective competencies. But it is not feasible to
386 rely on the advisory committee structure to originate proposals

C 387 that cut across the several different areas of practice allocated
388 to those committees. The Standing Committee at times is forced to
389 take the lead. Issues of 'technology are a continuing ''example.

r 390 Questions of attorney conduct are another example.,

391 In 1988 Congre'ss asked "that the proliferation of local
392 district court rules be slowed down. The Local Rules Project was
393 established. The Project in fact made a lot of progress in
394 trimming the number of local rules. And in the process, the
395 Project identified local rules that seemed worthy of emulation.f'8 396 Many of the Federal Rules of Appellate Procedure and other national
397 rules derive from local rules that the Project submitted to the

; 398 advisory committees for consideration.

399 Attorney conduct matters are governed by many different localV: 400 rules. The local rules often are inconsistent with the district's
401 home state rules. Some of the local rules are unique - they are
402 not consistent with dthe rules of any state or with any national
403 model set of rules. The Federal Judicial Center has helpedthe
404 Standing Committee catalogue the many district rules. It, is
405 important to remember that this project did not originate with theV 406 concerns the Department of Justice is 'now expressing. To the
407 contrary, it, began with the Local Rules Project. The Project
408 initially identified the attorney conduct rules problem,, but

r~ 409 concluded that the problem was too big to be fit'in with its other
L 410 work. Attorney conduct local rules were, put aside for separate

411 consideration after the initial work of the Project could be
412 concluded in other areas. Now the to'pic has come back.

413 The most important point to emphasize is that the Standing
414 Committee is not trying, to increase federal regulation of

+ 415 attorneys. Its purpose is, quite the opposite. Today we have
416 extensive federal regulation of attorney conduct through local

6 417 rules. Many of the local rules purport to address topics that lie
418 at the core of state interests and that involve little or no
419 independent federal interest. The purpose of the present effort is

L. 420 to rein in this extensive federal control, limiting any federal
421 control to matters that implicate important federal interests.

422 The Standing Committee has concluded that despite the
X- 423 questions that might be raised at the margins of Enabling Act

424 authority, there surely must be centralized authority to deal withV 425 the situation created by the proliferation .of local rules. If
__ 426 local rulemaking cannot properly deal with any of these issues,
427 then the challenge is to find a way to set aside all the invalid
428 local rules. But if indeed there are important federal interests,
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429 derived from the need to ensure federal control of federal
430 procedure, then the challenge is to find a way to cede back to the
431 states the areas of primary state interest while retaining a core
432 of federal control over the issues that matter most to the federal
433 courts. L
434 In preparing to address these issues, the Standing Committee
435 arranged two conferences constituted of representatives from all
436 the different groups interested in these questions. Four options
437 emerged from the work of these conferences.

438 One option is to do nothing. The present situation would
439 continue. As described in more detail below, the present situation
440 is even more confused than would appear from a mere survey of the
441 local rules.

442 A second option would be to adopt a complete and independent
443 set of attorney conduct rules for -the federal courts.
444 Implementation of this approach most likely would involve adoption
445 of the most current version of the ABA Model Rules.

446 A third option would be to adopt one national rule that
447 mandates dynamic conformity to state law, together with a choice-
448 of-law rule for the appellate courts. This model would leave no L
449 room for federal law. There is substantial controversy about this
450 approach. Some have urged that although the federal rules should
451 incorporate the text of the local state rules, federal courts
452 should remain free to interpret the text in ways at variance with
453 local state interpretations. The result would be a semblance of
454 conformity, but substantial federal independence in fact. Others
455 urge that there is no point in a mere pretense of conformity, and
456 substantial damage when lawyers innocently but mistakenly believe
457 that conformity to state law provides clear answers that can be
458 relied upon in resolving dilemmas of professional responsibility. Li
459 The fourth option would begin with dynamic conformity to state
460 law, but add a core of express federal rules addressing matters of
461 particular interest to federal courts. !This approach was
462 illustrated by the "ten-rules" model drafted 'for the Standing
463 Committee. Although there were nine independent' rules for federal
464 courts, this model achieved substantial conformity to much state
465 practice because it was based on the ABA Model Rules, relying on
466 the variations of the Model Rules that are adopted more frequently
467 than any others.- -

468 The invitational conferences offered no support for the "do
469 nothing" approach. The conferees believed that the local rules
470 present a substantial problem; the problem is reduced in the L
471 districts that seem to routinely ignore their own local rules, but
472 there are costs even in the appearance of federal rules that in
473 fact have no meaning. Neither was there any support for adopting
474 a complete and independent body of federal rules.

475 These consensus views left two choices open - dynamic
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~ 476 conformity to state law as to all matters, or dynamic conformity
477 coupled with a limited number of independent federal rules
478 addressing matters of special federal interest. Because these
479 issues cut across the interests of all the advisory committees, an
480 ad hoc subcommittee was appointed. The subcommittee ,includes
481 representatives'-,from each of the advisory committees, and ,has
482 advisers from other Judicial Conference committees. TheL 483 subcommittee met in May and in September. Its work has shifted
484 attention to a fifth option, embodied in the draft Federal Rule of
485 Attorney Conduct 1 submitted with the agenda materials for the fall
486 advisory committee meetings.

487 ,This ,fifth' approach is styled as a Federal Rule of Attorney
488 Conduct for,, two reasons-. First, it cuts across all federal courts
489 and the interests of each advisory committee andeach separate body
490 of present, Federal Rules. Second, it is anticipated that there
491 well may be additional FRAC - a likely FRAC 2,, for example, would
492 be designed to deal, separately with the uniqueissues that confront

L 493 bankruptcy practice. ,The Bankruptcy Code has, its, own definition of
494 conflicts of interest, and adjustments also mayproveappropriate

X 495 for other issues.

496 The FRAC 1 draft combines the dynamic 'state conformity
497 approach with continued federal independence in matters of federal
498 procedure. The dynamic state conformity is clearly designed to
499 incorporate.the interpretation of local state rules by state bodies
500 that have authority to establish definitive state law. Although
501 federal courts retain power to control the right to appear in
502 federal court by admitting, suspending, 'and ,revoking 'federal

L 503 practice privileges, disciplinary enforcement as 'such would',remain
504 with stateauthorities. No one is eager to establislh a federalV 505 disciplinary bureaucracy, nor to establish general federal
506 disciplinary authority. Continued federal independence in matters
507 of procedure, on the other'hand',,is based on recognition thatimany

I,,> 508 issues 'of attorney conduct involve both codmpelling procedural
509 interests of the courts and important 'matters of professional
510 responsibility. The ̂ FRAC 1 draft seeks to ensure federal control
511 over federal procedure by protecting attorneys against state

> 512 discipline or civil liability for acts donein compliance with
513 federal procedure or a federal court order.

514 State enforcers recognize that this draft confirms state
515 authority in manyareas in which state authority has seemed to be
516 challenged by local federal court rules'. They remain apprehensive,
517 however, about the continuing role of federal procedure as a

't 518 protection against state authority. It will be important to ensure
U 519 that the provision for federal regulation of'federal procedure be

520 drafted as clearly as may be to reduce the unavoidable ambiguities
521 that arise from the broad overlap between procedure and
522 professional responsibility. The broad overlap, however, will ,make
523 it impossible to avoid all ambiguity. Residual ambiguity need not
524 defeat the enterprise. Similar ambiguities occur regularly inV 525 making adjustments between procedure and substance. Common sense

L
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526 and sensitivity in application generally work well. The present
527 structure is one that supports many imaginary situations of
528 horrible conflict, but for the most part these situations remain
529 imaginary. Federal courts do not in fact undertake to usurp, state
530 licensing and discipline functions, and state disciplinary bodies
531 do not in fact seek to interfere with, the procedural interests of Li
532 federal courts. The. difficulties arise because careful lawyers
533 sensibly seek authoritative assurance about proper courses of ,,
534 conduct and are unable to find assurance in the crazy maze',of local
535 federal ,irules[.

536 The Department of Justice has specific concerns about specific 0

537 issues that conf ront its national practice. It is' engaged as a
538 national law firm; it has investigatory and enforcement, roles that
539 are quite diff erent from anything done by other national law firms;
540 and it frequently is involved in work that may come to affect any
541 of a great many different states. One of the, most pressing' sets of
542 problems 4rises ,ifrom the "Model Rule 4.2" question of contacts with
543 represented persons. , The, Department initially took the position,
544 through ,the [i",Thornburgh'I Memorandum, that its attorneys were exempt
545 from state regulation. The Eighth Circuit Lfound, that the
546 Department lacked authority to establish its own independence. The
547 "McDade " Amendment," 28 U.S'.C. §' 530B, has now -i-confirmed that
548 Department attorneys are 'subject both 'to state regulation" and also
549 to locall federal court rules. Bills have been intrpduced in
550 Congress to undo the McDade Amendment., Senator Ladhy has
551 introduced S. 8'55, which would essentially remit the Department's
552 issues to the 'Judicial Conference for proposals within one year on
553 the Rule 4.2' issue, and within two years on' other matters of
554 special iconcerth o 'government lawyers.. If the bill were enacted
555 andlJudicial' C'oihference recommendations were made, it is nlot' clear
556 whether twie next step would be promulgation of the recommendations ,
557 through the, regular Enabling Act process or instead wouldt be direct
558 consideration "and adoptin by Congress. 'One outcone mi'ght be a
559 FRAC 3, dealing 1 ~ith federal government attorneys.

560 The, subcommi.ttee voted to send the draft 'FRAC 1 forward too the
561 advisory committees for discussion at the fall meetings. Only the
562 Department, of Jstice representative voted against, sending the
563 draft forward, acting on the, view that the draft does not '
564 sufficiently protect the needs of government attorneys. The draft
565 is presented for 'discussion' only. A workable federal 'answer will
566 emerge only' lf it takes at form that proves acceptable to- the
567 American Bar ;Association' ('which is involved both through its
568 "Ethics 12000"i Committee and its standing committee), the Conference
569 of chief Jv stice~sand the Department of Justice. The issues and
570 pressures are ,'intricate and important.

571 Discuslsion [i-idbegan with the observation that this is a
572 comPlicatedareaiwith two points, to be remembered!. First, the !
573 clarity offhe FRAC 1 draft points to the Standing Committee as the
574 appropriate place to, focus the issues - the issues are. defined as
575 arising from Ireconciliation of -the federal interest in federal
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of 576 procedure with state interests. Federal procedure is peculiarly a
577 matter within the province of the Standing Committee. Second, the
578 arguments for and against the draft focus on the need to draw lines

e 579 between procedure and responsibility, and on the need to cabin
580 local federal rules. Professor Coquillette observed that the Local
581 Rules Project will continue in any event, as it has been newly
582 reinstituted, no matter what comes of the FRAC initiative. And the
583 advisory committee was reminded that the Standing, Committee has

'Lv 584 been asked to consider alternative draft revisions of Civil Rule, 83
585 that, seek to regularize the local rulemaking process.

586 'The District of Colorado was ,offered as a good illustration of
587 the problems that can arise, from local' federal rules on
588 professional responsibility. D.Colo.Locai Rule 83.6 adopts the

A 589 Colorado Rules of Professional Responsibility. But after the
L 590 Colorado Supreme Court revised three of the pr'ofess~ional

591 responsibility rules- including Rule 4.2 ,- andi its own Rule 11,
at 592 the federal court adopted an "administrative ord'er" that excepted

593 these four matters- from its adoptionr of,,,ls tate,,practice. The
594 administrative order'tis not as easily available to lawyers as the
595 local rule. The result is an opportunity for serious confusion.
596 Draft FRAC 1 would, supersede - such Ilocal rule contretemps.
597 Enforcement likely would be strai-ghitforward; - 'the Local, Rules
598 Project experience has been that when' a, local rule ''is plainly
599 inconsistent with a national rule, the districts are: willing to

X 600 rescind the local rule. The Project undertakes to compile all
601 local rules. Slimple"persuasion 'is effective in, most cases of
602 inconsistency. The circuit councils provide nforcement authority
603 when' needed. But the process wila not always be easy. ',It was
604 noted that in the -Northern District of California, there was'no
605 particular concern to repeal local riles inconsistent with the
606 national 'rules until the Ninth Circuit Judicial Counil got

L 607 interested in the'lsubject for all courts in the Circuit.

Z 608 Another committee member stated that the FRAC effort is very
609 useful. The draft FRAC 1 approach would give attorneys clear
610 notice of governing law and would getthe district ,courts out of
611 the process of enforcing local rules. The federal courts have
612 found ways to stay out of disciplinary enforcement as it is; their
613 efforts focus on regulating their own procedure and the right to
614 practice in federal court. There is no apparent federal court

A 615 interest in conduct that occurs outside federal court, unless it be
616 connected to the right' to practice in federal court. When federal
617 courts do undertake to address'" matters of professional
618 responsibility, moreover, they tend)to Se more strict than state
619 authorities because"there is so 'little fhederal experience with'the
620 realities of evolving practice. There is a tendency to adhere to
621 more traditional views that states are less likely' to hold. The

,: 622 draft should go forward for further development.

623 The Department of Justice interest was ,expressed in strong
624 terms. Department lawyers engage almost exclusively in federal
625 proceedings. The 'governing rules are;-very1 important to them.
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626 Concern does not much focus on the issues that arise in typical
627 civil litigation. The rules that apply to Department lawyers in
628 civil litigation are the rules that apply to other lawyers with
629 other clients, and do not, present many problems., But criminal
630 litigation involves a, different process. The Department's role is
631 different from, the roles played by private lawyers,, and also
632 differenti, from the, roles, played by state attorneys. State
633 regulation; of some aspects of the, federal enforcement system, can
634 defeat the system. Rule 4.2 is, not the only problem, but,,it, is an i,
635 easily understood illustration. There are, W many different
636 interpretations of Rule 4.2 among the several states. Most of the
637 interpretations do ',not cause problems. But thet 'stricter
638 interpretations dol cause problems. 'One response is that Department
639 investigators who are not lawyers make contacts''without consulting
640 Department lawyers; this is a perverse consequence, because 'the
641 tights' of the persons '`contacted will be betteri' protected if any
642 contact 'i authorized and regulated by ', Department lawyer.

643 In -the Departmentl's view, the draft FRAC 1 makes ha start by
644 recognizing the ',importance of' lfederal, procediure., But it' is not
645 clear; that-reservation, srof-matters jof, l`procedurell ,for federal
646 regulation goes far iehough to, protect!, behavior before filing a
647 proceeding in federal,, 'court. It will be , important to the
648 Department to develop a "1FRAC 3" to give clear guidance, on the
649 issues that are cer tral to the Department s operations. ,

650 Another comoittee, member exprelssed [an initial reaction that
651 these problems are, not ';tas complicated as the' discussion 'made them
652 appear'. Motion> to disqualify atto neys, for example,' arise
653 regularly; regularly" the federal court applies state rules of
654 conduct., When a que'stion of contact with a lRpresented, person
655 arises, the Unit'ed States Attorney 'can ask the ''court to order a
656 hearing, a pr6c`s that: will protect all m iportant rights. If Fl,]
657 federal rules "are' to' be adopted, moreover, iiit may be better to
658 adopt separate rules forrdistrict courts (bothcriminal and civil),
659 for bankruptcy, curts, and for appellateli,courtq[. These rules could
660 be adopted as parts of the Civil Rules, Criminalil Rules,- and so on.
661 Attorneys woultd,%,Inot pay as much attention- ,lto a' separate set of
662 rules,.

663 Discussion turned 'to the part of draft FRAC 1(b) that would
664 authorize a federal court to 'refer a, question of attorney conduct
665 to state authorities without investigation, or instead to undertake
666 an investigation before' making a referral. It was asked, whether
667 there is any need that justifies even thinking about a federal
668 investigation -'wy not just refer the question directly? Is it
669 because of a recognition that referral itself carries significant
670 consequences for an attorney,' and a, hope that a discreet federal
671 investigation that leads to no referral 'will reduce the risk of
672 untoward consequencesl' Could this need be 'served as well by
673 providing that' referral'to state authorities may be made only for L
674 good, cause, -leaving open the procedure by which a 'federal court
675 determines whethert there is good cause to refer? It was noted, that
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:;8 676 state-court judges experience similar problems. Commonly a state
677 judge is obliged to refer an attorney- to disciplinary authorities
678 if there is an appearance of a professional responsibility problem.

P 679 Federal judges will be in a similar position under draft FRAC 1 if
680 they believe it appropriate to explore discipline that goes beyond

As 681 determination of the right to practice in federal court.

,_~ 682 The 'procedure of the District Court for the District of
683 Columbia was described as one that enables a judge who observes
684 possible violations to refer the question to a committee. The

X 685 committee investigates and reports back to the judge. In response
686 to a, question whether this procedure was advisable, it was
687 responded that it works well, in part because there is a strong
688 relationship between the federal court committee and the bar

ro' 689 counsel.

U 690 'The Committee on Grievances of the Southern District of New
691 York launches an investigation only if it believes there is ar 692 federal interest. When an investigation is pursued, the Committee
693 decides whether to impose discipline at the federal level, and also
694 decides whether to refer the matter to state disciplinary

4 695 authorities. It is important that the federal court retain control
: 696 of the decision whether to investigate.

697 This discussion led to a defense of draft FRAC 1(b) by afl 698 committee member who observed that now there is no specific way to
699 get from federal court to state procedures. As a federal judge,
700 this member observed flagrant misconduct and took the matter toK 701 state disciplinary authorities. He was told that the only way the
702 state disciplinary authorities could act would be on a complaint
703 filed by the judge. Filing the complaint brought the judge into anf9 704 adversary state grievance process, including deposition, defensive
705 efforts to impugn the judge, and a personal involvement that was

4 706 not at all desirable. An explicit procedure that averts these
707 consequences is all to the good.

708 It was noted that federal courts also have undertaken their
709 own disciplinary proceedings after state authorities have refused
710 to act on a referral from the federal court.

711 The federal courts in California have found the state
712 disciplinary procedures unsatisfactory in the best of times. The
713 state' has a great many disciplinary complaints, and the process
714 takes a long time. Recently the state simply closed down its
715 grievance process for lack of state bar funding. So federal courts
716 have had to create their own systems.

717 The draft FRAC 1 approach will lead to difficult questions.
718 What is intended by federal regulation of "procedure"? Does this
719 mean case management? Specific court orders? Anything embraced in
720 the Federal Rules - Appellate, Bankruptcy, Civil, Criminal, and

L 721 Evidence? And it is not clear that there are practical problems
722 that justify encountering these questions. States rarely attempt
723 to impose discipline for obeying a -federal cburt order. If there

LI
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724 is a practical problem, it -is the situation confronting the
725 Department of Justice. The criminal defense bar in California is
726 using disciplinary charges as a defense strategy, complaining about
727 things done in criminal prosecutions. This is a serious problem.
728 There also are serious problems in the investigation stage. United
729 States Attorneys spend most of their timedirecting investigations.
730 Often enough it is not clear at, the investigation, stage what
731 federal court will be most appropriate for prosecutions, and thus it
732 is not clear what state rules may come to apply. But § '530BX
733 creates a difficult issue of Enabling Act, authority since this
734 statute expressly invokes state law as well as local federal'court
735 rules/ it is`' uncertain whether an Enabling Act ruleL can supersede
736 either state lawor local federal rules with respect to government.
737 attorneys.

738 Professor Coquillette stated that there is a practical
739 problem." The problem, however, is not entirely as it may seem on
740 the surface. Federal courts often create flexibility by ignoring
741 their own local rules, enabling an individual judge to act wisely
742 in an individual case. A federal. court may interpret its, local
743 rule in unforeseeable ways by looking'to what is done by other
744 federal courts, 'without regard to the local rules that may'have
745 inspired the rulings of other federal courts. The result is that
746 a body of federal law, independent of local rules, is gradually
747 emerging onthe, most, frequently, encountered questions that invoke
748 federal procedural interests. If federal courtsicould always be
749 counted on to decide without regard to, local rules, it might seem
750 that the local rulesare no more than a quaint set, of anachronisms
751 that present no more than an aesthetic or'theoretical problem. But
752 there are practical problems. The Department of Justice has been
753 driven by the McDade Amendment to ,set up a special unit on
754 professional responsibility; one consequence has been that the C
755 Department cannot make the most appropriate assignment of attorneys
756 to particular tasks, but must reshuffle assignments to avoid the
757 professional responsibility rules that attach to some attorneys.
758 Big law' firms,L with increasingly maUltidistrict practices, are
759 having problems.! And, as witnessed by a forthcoming report from
760 the ABA Litigation Section, the proliferation of local rules is a
761 general problem., Attorneys cannot afford to ignore the local
762 federal rules, nolmatter how often they might be, reassured, that the
763 rules do not really do what they seem to do,' nor mean what they
764 seem to mean.

765 It was asked why Rule 4.2 problems are not experienced at the
766 level of state prosecutions, leading to correction of the eccentric
767 views espoused in some states. The Department of Justice response
768 is that much depends on the particular state. In many states, the U,
769 criminal investigation process is essentially exempted from Rule
770 4.2; in these states, neither state prosecutors nor local United Af
771 States Attorneys encounter problems,. But in other states, in a L
772 development that has emerged only in the last 10 years or so, new
773 interpretations are emerging. Still, state prosecutors even in
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774 these states do not have the same problems that the Department
775 encounters because state investigations are less likely to be
776 directed by attorneys. The Department prefers to involve attorneys
777 in investigations for the greater protection of the citizenry. In
778 addition, the Department frequently becomes involved in
779 investigations that are more complex than most state investigations
780 and that reach across a number of states.

L' 781 Judge Scirica stated that the Standing Committee hopes that
782 work on federal attorney-conduct rules will continue in ther 783 advisory committees along the lines followed in thispdiscussion.r 784 All theadvisory-committees are being consulted this fall. The

is.- 785 problems are important, and deserve continuing debate. There is an
786 overlap between federal procedural interests and state interests in
787 regulating professional responsibility; just what allocation of
788 authority will work best remains to be determined.. Attorneys in
789 general are very concerned - they do not want- state authorities to

e~ 790 impose sanctions for acts that are proper in federal court. And
791 corporate counsel' are especially concerned. This concern extends
792 to the counterpart of the Department of Justice concerns.

cal 793 Corporate counsel believe that government investigators are
794 approaching mid-level managers to gather information that the
795 corporation does not want to reveall and that can properly be kept
796 confidential lby the corporation.

797 JudgeiNiemeyer summarized the discussion by noting that the
798 Rule 422 question involves several issues: are investigative
799 activities -so much a matter of "procedure" connected to eventual
800 federal court proceedings as to be within the Enabling Act process?
801 The question of investigation by a federal court of possible
802 responsibility violations before referring matters to state

eil 803 authorities is another problem. The advisory committee delegates
1 804 to the Attorney Conduct Subcommittee have been informed by the

805 current discussion, and can carry these questions into continuing
806 Subcommittee deliberations. It is clear that this advisory
807 committee believesthat the Subcommittee process should continue.
808 We will do our best to continue to help.

Fe 809 Discovery

810 Judge Levi introduced the report of the Discovery
811 Subcommittee, noting that it would divide into two basic parts.
812 The first part focuses on a report by Professor Marcus on three
813 issues that have been carried forward, including one set of issues
814 raised by the Standing Committee in response to the pending
815 proposal to amend Civil Rule 5 (d). The Asecond part, with help from
816 the Federal Judicial Center, focuses ion the emerging issues of
817 discovery in the era of digital information processing. The
818 "computer discovery" issues will be a long-range project that may,
819 like the discovery proposals just advanced to the Supreme Court, be
820 focused by a preliminary meeting to gather information and perhaps
821 lead to another conference.

L
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822 Professor Marcus led discussion through his Report to the
823 Discovery Subcommittee, as set out in the Agenda materials.

824 Part I of the report deals with issues referred to the
825 advisory committeeafter the June Standing Committee discussion of
826 the proposal,,,to 'amend Rule 5(d) to bar filing of discovery
827 materials until used in the proceeding. The first of these issues
828 asked whether nonfiling affects the privilege under defamation law
829 to report, on discovery information. The privilege questions 'in
830 fact involve two distinct, privileges. The, first privilege deals
831 with litigation conduct assuch,- the privilege to make assertions
832 in pleadings, to respond to discovery demands,' to-'advance
833 arguments, and so on. This immunity does not depend.>,onr filing. ti

834 The second privilege deals 'with public' reports- of matters
835 occurring, in litigation. It is' difficult to track down this
836 privilege, eithder! with respect to filed materials or with respect
837 to materials, not filed., In federal courts,, most discovery
838 materials, have 'not been,, filed ,in recent years because, oflocal
839 rules or practices that forgo fili'ng.,There has not been any sign
840 of anyproblem with respect to defamation privilege arising from
841 this widespread onfiling practice. l The issudes have been treated
842 as those statLe-law defamation privilege; there has not been any
843 indication of a move to generate a federal common-law privilege for
844 reporting on federal litigation. The only IClear way to affect
845 state-law privilege would be to abandon;,the proposal to amend Rule
846 5(d), and to substitute a uniform national rulethat requires that
847 all discovery materials be filed.

848 After brief, discussion, the advisory committee concluded that
849 the report to the Standing Committee should be that these, privilege
850 questions do not warrant any further, action at present.,

851 A second range of issues presented by the nonfiling amendment
852 of Rule '5(d) arises 'from public access to unf'iled discovery
853 materials. A few local rules providing for nonfiling have added
854 provisions regulating means of inquiry and access by nonparties to L
855 unfiled discovery materials. Many of the local nonfiling rules do
856 not address the question. There is no indication that there have
857 been any real problems under any variation of these rules. These
858 questions are related to a number of contentious issues that the
859 advisory committee has explored in recent years. The protective
860 order question was considered at length, and eventually abandoned
861 on the ground that there is no showing of need to improve on
862 general present practices. The central question -is whether
863 discovery, and derivatively the filing of discovery materials, is
864 designed to,, be part of the process of resolving particularHi
865 disputes, or also is intended to make possible public access to
866 private information that could not be forced into the public domain
867 without the happenstance of private litigation.

868 Discussion of these observations began with reflection on'the
869 recent exploration of protective orders. The advisory committee

L
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870 concluded then that there is no present need to enter this area.
871 The fact that the Committee Note to the Rule 5(d) amendments does
872 not address these issues does not reflect a lack of attention. To
873 the contrary, the advisory committee's initial' proposal was a rule
874 that provided only that discovery materials "need not" be filed.
875 This approach was influenced by the great concern with public
876 access that surrounded debates about the earlier amendment of Rule
877 5(d) to authorize specific nonfiling orders in particular cases.

i 878 The change to "must not" be filed originated in the Standing
879 Committee; the advisory committee considered the change i'n relation
880 to the question of public access and concluded that the Standing
881 Committee was right. Allny'`attempt to address these issues' further
882 would lead straight, back to the extensive debates on protective

i 883 orders - the greater the routine opportunities for public access,
884 the greater the importance of protective-order practice.

885 The committee concluded that there is no need to act further
886 on the nonfiling amendment to Rule 5(d) now pending in the Supreme
887 Court.

888 Part II of 'the Discovery Subcommittee -Report addresses the
889 problem of privilege waiver by inadvertent disclosures in the
890 discovery process. The committee has considered these questions as
891 part of its ongoing discovery inquiry. The question now is whether
892 to continue to pursue these questions. The Subcommitteel' wants to
893 keep the issues alive, particularly as it approaches the problems
8.94 that arise'from discovery of computer information.' The practical
895 needs of "computer discovery" may introduce new dimensions to the
896 risks of inadvertent disclosure and waiver. These issues will
L~ 897 prove difficult. Although there are continuing questions whether
898 any rule on this subject might need specific congressional approval
899 under § 2074 (b), those questions do not seem to present insuperable
900 obstacles. At the most, a proposed rule would require approval by
901 Congress.

902 The underlying problem is the perception that great energy is
903 now devoted to avoiding' inadvertent waiver of privilege by
904 accidental production of privileged documents in discovery. The
905 problem is acute because of the "subject-matterwaiver" principle.
906 Accidental production of a single document that is not obviously
907 privileged on its face may lead to'waiver of privilege with respect
908 to all communications on the same subject, even though there are
909 many clearly privileged and vitally important communications that
910 have carefully and properly been withheld 'from production.

911 The technical question arises from the fact that many of the
912 privileges involved with the waiver problem are state-law
913 privileges. Federal discovery rules, on the other hand,' clearly
914 involve matters of federal procedure. The waiver question before
915 the committee is how far to regulate the consequences of
916 disclosures that are required by federal procedure. It is
917 important to consider these consequences both for the "big
918 document" discovery cases in which inadvertent disclosure is a
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919 particular practical problem and also for the emerging era of 7
920 discovering computer-accessed information.

921 A related question is whether federal rules - either of
922 Evidence or of Civil Procedure - should undertake to address other
923 inadvertent waiver issues., ,Page 25 of the memorandum describes
924 three basic approaches that have been taken by federal courts,
925 including a complicated approach that seeks to balance several
926 factors.. It is clearthat these issueslneed not be addressed It
927 is possible to craft a rule that, addresses only the specific
928 consequenc esof productionin response to, federal discovery
929 requests., Two first-draft models for documentdiscovery under, Rule
930 34 are, included on page 23 of the memorandum.

931 It was suggested that part of the link to electronic data base
932 discovery arises from the question whether' it is possible to
933 authorize a preliminary look to see, what is in the data base
934 without forcing' al! privilege waiver if anything privileged is
935 scanned during the preliminary look.

936 A practical question was raised: suppose, under one of the
937 drafts, a preliminary look is allowed without waiving privilege.
938 The look uncovers privileged information. Will there be a "fruit-
939 of-the-poisonous-treel" :doctrine to prevent use of information
940 derived from the preliminary look? How could such a doctrine be
941 enforced?, It was responded that there are intimations of such an
942 approach in the Cali'fornia state courts. Return of the materials
943 is a clear response - remembering that the "preliminary look"
944 drafts,do'not involveactual production of documents for copying,
945 return would be of any memorial made of the information seen but
946 not directly copied. The alternative drafts in the materials are
947 designed, for discovery that involves very large',numbers of
948 documents., The i'hope is that a preliminary, view caxnnarrow down the
949 focus to materials that the inquiring party actually wants to 4

950 explore in depth. But even in the "big documents" cases, the
951 probability that hard-core privileged communications 'will be ' g

952 revealed is low. The problem is the documents that connect to F
953 privileged communications but that are not obviously privileged on
954 facial inspection.

955 Another response to the practical question was that the draft
956 rules are based on common present practice. Parties to 'big-
957 documents cases often agree to produce documents on terms that
958 preserve privilege against inadvertent waiver. These agreements do L
959 not forestall careful privilege review before the preliminary
960 inspection is permitted. The purpose is to protect against
961 subject-matter waiver by production -of materials that connect to
962 privileged communications in ways that are not always apparent.
963 The shortcoming of present practice is that, even assuming that
964 courts will enforce these agreed orders between the parties, it is
965 not at all clear that an agreed order can prevent waiver as against
966 nonparties. An explicit national rule could reduce or, ideally,
967 eliminatelthe uncertainty that surrounds present practice. It is
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968 worth studying the problem to see whether still greater protection
969 can 'be provided than these drafts seem to promise.

970 The committee was reminded that during the Boston College
971 discovery conference several participants agreed that the burden of
972 fully protective screening before production is enormous. And even
973 the most careful screening may allow something to slip through.

974 The problem that many of the governing privileges' are created
975 by state'law makes it particularly difficult to rely on any agreed
976 order practice that may'',be followed now. 'Yet parties in big-
977 discovery cases feel compelled to rely on these agreements by the
978 practical needs of responding,, recognizing the danger that a state
979 court may not honor the protection intended by 'the federal, court.
980 There are indeed situations in which screening costs can be'reduced
981 by these orders; much depends on what the discovery is 'about, and
982 what the documents are.

983 The problem of 'state reluctance! to recognize a federal
984 nonwaiver order or rule may diminish over time. ,If a nonwaiver
985 procedure is adopted in the federal rules, many state rules will be
986 amended to conform to the federal rule.' The number of, "rough
987 edges" will be reduced.

988 A judge asked whether these problems occur with any frequency,
989 noting that he has asked the magistrate judgesin his district to
s 990 look for cases where the nonwaiver preliminary look approach might
991 be used. A response offered an example of' a case in which nine
992 million documents were reviewed forprivilege.

993 It was 'asked whether the rule drafts are too modest by
994 limiting the procedure to cases in which the parties agree. Should
995 the court to empowered to direct preliminary inspection on motion
996 of one party- alone? Profes'sor Marcus noted that the parties are
997 likely to be uneasy about relying Ion an' order entered without
998 agreement. The 'court might order the preliminary inspection
999 procedure as part of a program to expedite discovery, directing
1000 immediate access for preliminary inspection on terms that do not
1001 afford an opportunity to-, screen even for obviously privileged
1002 materials. Mere agreement' of the parties without court order, on
1003 the oEther hand, is not binding on any court. The consequences of
1004 the agreement remain to be determined - and to be determined by the
1005 views of the court in which the question arises.

1006 It was urged that if a, federal rule is limited to the effects
1007 of compelled revelation in federal discovery, without addressing
1008 more general questions of inadvertent privilege waiver, state
1009 courts are likely' to respect the effects of the federal rule.
1010 Still, it will be possible for litigants to question the effect of
1011 the federal order in subsequent state proceedings.

1012 It was asked whether the concern was that a state courtmight
1013 attempt to enjoin a federal privilege'order., The problem is not
1014 that,' but rather that a state court might conclude that federal
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1015 activities had waived the privilege no matter what the federal
1016 court intended. There is no direct impact on the federal
1017 proceeding, but the attempt to ease the'burdens imposed by federal
1018 discovery is thwarted by the inconsistent state ruling. '

1019 The Subcommittee has found the inadvertent waiver issues to be tK
1020 difficult. The hope is that a protective procedure to, avoid waiver
1021 could save time and money for the parties. The real question is e

1022 whether' effective protection can be provided by federal rule.
1023 There are strong grounds to believe that a 'rule can be adopted
1024 through'the Enabling Act process without need' for direct approval
1025 by Congress under § 2074 (b); that 'question of' course would be
1026 identified 'as "part of any process working toward adoption of a
1027 federal rule. All that is intended is to create a federal
1028 procedure that protects against the consequences' of disclosures
1029 forced 'by federal procedure, in an' attempt 'to expedite federal r
1030 proceedings and reduce the financial burdens -n'the parties while
1031 providing better assured, protection of both federal and state-
1332 created privileges.

1033 The advisory committee' concluded that these quest-ions are
1034 important," and that the Discovery Subcommittee should continue to
1035 study them. "

1036 Part III of the memorandum addresses a proposal advanced by
1037 Alfred Cortese to establish a presumptive retrospective time limit
1038 on the backward reach of document discovery. There would be a
1039 bright line requiring a court order, based on good cause, to
1040 discover documents created or dated more than seven years before
1041 the date of the transaction or occurrence giving rise to the claims
1042 in the action. The Subcommittee seeks direction whether to pursue
1043 this suggestion. If the suggestion is to'ube pursued, it could be
1044 formulated' in a variety of ways. The- question at this stage is
1045 whether todevelop the concept, not whether to adopt specific rule
1046 language. ,Several perspectives were suggested..

1047 First, the underlying problem seems to be one of
1048 proportionality. The basic argument is that the effort required to
1049 identify, produce, and study ancient documents is not justified by
1050 the probability of finding useful 'information. The' present
1051 discovery rules, however, provide many' means to obtain relief from U
1052 disproportionate discovery demands.

1053 Second, the discovery amendments now being transmitted to the
1054 Supreme Court should reduce the possible problems still further.
1055 If'these amendments are adopted without change, courts will become
1056 more involved in regulating the scope -of discovery under Rule
1057 26(b)(1) . Discovery conferences will be required in all federal '
1058 courts by elimination of the opportunity to opt out by local rule.

1059 Third, new problems may arise from any attempt to introduce a
1060 formally rigid cut-off. 'The illustration in the materials involves
1061 an automobile designed in 1982, built in 1986, and involved in an
1062 accident in 1999. The 1982 design efforts built on modification of
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C~ 1063 designs first developed in 1970. Which year is the base line for
1064 the transaction or occurrence giving rise to the claims? 1970?
1065 1982? 1986? 1999? If the draft allows presumptive discovery of
1066 documents going back to 1963, it offers little practical protection
1067 and indeed may invite more extensive inquiry than otherwise would
1068 seem appropriate.

C~ 1069 It also was noted that the institutional litigants who are
L 1070 likely to favor this sort of time cut-off for document discovery

1071 are not likely to support a similar cut-off for other forms of
e 1072 discovery. The victim of the 1999 automobile accident, for

1073 accident, might fairly be asked about the consequences of injuries
1074 incurred in 1990, more than seven years before the transaction
1075 giving rise to the claim.

1076 Discussion began with the suggestion that there are many ways
1077 to deal with this problem. Adoption of a 7-year cut-off would
1078 simply encourage some lawyers to go back further in time than they
1079 would without this prompting in the rule.- The proposal should be

X~ 1080 abandoned.

1081 Alfred Cortese spoke in defense of the proposal, urging that
1082 it would provide a helpful guideline. The point is that in
1083 practice, this would give some guidance to control production in
1084 response to overbroad requests, in an area of great expense. There

Is 1085 are plenty of illustrations of court orders directing discovery
1086 that goes beyond any sensible time limit.

1087 A committee member suggested that it is not fair to compare
1088 medical discovery to document discovery. Medical discovery is

L- 1089 carefully focused on issues obviously relevant to the dispute, and
1090 likely to produce useful information. Document discovery requires
1091 examination of mountains of obviously useless information; careful
1092 thought about the possibility of developing some practical means of
1093 protection is warranted.

1094 Another committee member suggested that the current proposal
A_ 1095 to divide the scope of discovery in- Rule 26 (b) (1), requiring court

1096 approval for some part of the discovery that now is available as a
1097 matter of course, is a major change. We should allow time for

L 1098 experience to develop with this proposal before undertaking further
1099 limitations. Still another member agreed. The current discovery

Go 1100 proposals should be given time to develop before pursuing this

L 1101 idea.

1102 A motion to table this proposal was adopted with one
1103 abstention.

W- 1104 Discussion turned to discovery of electronic data. By way of
1105 introduction, it was observed that email has transformed our

C 1106 methods of communicating. Many conversations that formerly were
1107 conducted in person or by telephone are now conducted by electronic
1108 exchange. Communications that never were preserved in tangibleL 1109 form now can be resurrected. There are replacements for the old

L.
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LiI
1110 methods of relying on, individual memory as disclosed on depositions
1111 and as supplemented by telephone logs. In addition, all sorts of
1112 information is stored, including privileged information, in media
1113 that with easily stored back-up means threaten to endure forever.
1114 A great deal of information, moreover, is "!downloaded" to many
1115 dispersed systems - what once was maintained in a single central g'
1116 location and then purged is now replicated in many local networks
1117 or individual computers and retained, one place or" another,' for
1118 indefinite periods. The volume is staggering, and the search costs '
1119 incredible.> The question, is how do we provide'real discovery? And
1120 who does the: search?'' Although the physical' act of electronic _

1121 retrieval may'not be great, the cost of designing:the search often
1122 reaches startling levels. And if the cqmputer'produces a million
1123 documents in response to the search, who bears 'the'cost of sorting
1124 throughthe documents? And the magic of electronic storage creates
1125 new questions. Many computer users delete ,documents', intending to
1126 destroy,,them. Back-up systems and theoperation, of delete
1127 programs,'however, often make it possible to retrieve deleted F
1128 information. 'Must often expensive reconstruction 'l~efforts'', be
1129 undertaken even though in' earlier days there would be no
1130 possibility of retrieving physically destroyedl!'do'cuments? Many
1131 efforts are being 'undertaken, to 'explore these prbblems. 'Ii And the
1132 Federal Judicial,'Center 'is undertaking itsown study.
1133 It is verydi fficult to know how to develop discover practice

1134 to sort through mountains of information to produce manageable
1135 discovery. Perhaps present "rules are adequate to the task. If
1136 these problems 'are to be ,approache1,d the& Discovery' Subcommittee '

1137 will need to' design means'4to become better iiifotrfed about the
1138 problems that have beenenrc6untered already, and about 'the ways in
1139 which the problems 'have been,'lmt. 'Theli approach "may follow the
1140 model used in developing 'he discovery proposals that have been
1141 transmitted to the Suprem)l0Court this fall.

1142 Judith McKenna described the Federal Judicial Center project
1143 to examine discovery of lel'eoctronic information.' The Center has i'
1144 been considering these problems for some time.' Its' attention was
1145 first drawn to these questins!'by requests,'addressed by judges to
1146 the'Center's judicial educ4 ion arm. ,Judges' were asking for help,
1147 noting l'that ' attorneys 6also needed helped with these issues. EJ
1148 Educational programs wer e developed, 'including several' that
1149 featured KennethWithers,. " The'educational ef'fort is contihuing,
1150 but a research effort is being developed as well. A study is now
1151 being put together. The Center needs to know what the Advisory
1152 Committee needs as informadon. Computerization "extends to
1153 everyone, not just large corporations. Small businesses and
1154 individuals are increasingly,, relying on computer information
1155 systems. The situation is, Ye4y fluid, and a number-of issues are
1156 under consideration. I i

1157 Depositions generate' the' largest discovery costs in' most
1158 cases, but there are some, casep in which document discovery entails
1159 still greater costs. Rumors are increasing about the occasionally r

L
L_
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go 1160 great costs of discovering electronically stored materials.
L 1161 Continuing legal education courses are coming to deal with these

1162 issues, ,and in turn are spurring increased efforts to undertake

e.- 1163 electronic discovery. One initial research effort might be to
1164 attempt to find 'out how frequently electronic discovery is
1165 undertaken now. But if it were found that there is not much
1166 electronic discovery today, that information would not provide much
1167 reassurance about the potential for expansion, and perhaps very

L 1168 rapid expansion, in the future.

1169 There is no basis.yet -for knowing whether there- are issues
1170 that areunique to discbveryof computerized information.' It has

A' 1171 been relatively easy to find cases 'that have generated problems
1172 with this sort of discovery. It is not as easy to find cases in
1173 which there are no problems, but that may be because people do not

; 1174 bother to comment about the non-problems.

~ 1175 At this point, the project seems likely to involve several
1176 components: (1) A short piece to identify the problems, perhaps
1177 looking at the cost-benefit analysis that might be used. , This
1178 piece is likely to be. p~roduced soon. (2) A larger descriptive
1179 study of- where the problems'and successes have been, perhaps based

Le 1180 on some sort, of empirical survey or other research. (3) Additional
1181 judicial education materials. We would like to develop a typology

e 1182 of how these issues scome before-judges. It will benecessary to
1183 separate out issues that usually are lumped together in theL 1184 literature.

ri 1185 Kenneth Withers then offered illustrations of the issues thast
1' 1186 might be studied, based on several hypothetical problems.

1187 One set of issues arises from information 'that is stored in
1188 large, undifferentiated files. This often happens with email

L 1189 searches. The requesting party demands' all email relating to a
1190 specific-,topic. The responding party says there is no' ready way to: 1191 search the information, which exists onlyin a back-up medium that
1192 is not arranged in any way. Judges have to be educated about the
1193 technical issues inorder to be able to make informed rulings.

f¢ 1194 Other issues arise from poor electronic records management.
L 1195 Electronic record management documentation - file lists - may not

1196 be producible. Deposition of the electronic' records manager may
1197 show that there is no system in'place to retrieve the information
1198 that has been stored. This is' a very difficult situation.
1199 Information services departments often save- and store'all corporate
1200 records, but in a form without roadmap and without any individual
1201 person who knows how to search.

W 1202 Data proliferation is another problem. Documents and data-are
__ 1203 regularly 'copied. This multiplies the documents, media,' and

; 1204 locations subject to discovery. A request 'for all nonidentical
iv 1205 copies of each document, can require very extensive searching.

g 1206 So'a request is made for documents created years ago. The
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1207 response is that they may exist - but they are stored on hardware
1208 and media, regulated by software, that all are obsolete. . !
1209 Technology changes rapidly. Much of the historic material may be
1210 very difficult to retrieve. A number of cases have had to deal
1211 'with these issues, beginning with disputes among the experts ,
1212 whether it is possible to overcome the difficulties of obsolete
1213 technology.1'

1214 Email requests often seek information stored in hundreds of r
1215 thousands of "pages. It The responding party objects that searching
1216 the information is costly and any printout will not include system
1217 data that identify the sender, recipient, or like information. And
1218 problems arise from third-party proprietary interests in the
1219 software.

1220 There also are problems with nonproduction. The responding
1221 party says the remaining documents were automatically destroyed.
1222 Often the process involves first a deliberate instruction to delete
1223 material, and then gradual (and unpredictable) replacement of the
1224 information, 'still preserved, by overwriting. The requesting party
1225 argues that the responding party negligently or even purposefully
1226 destroyed them. It is in fact' likely that documents will be
1227 destroyed before discovery by operation of standard programs.
1228 Forensic experts will ,assert that they can, be retrieved
1229 nonetheless. 'And the response, again is in part one -of burden, and
1230 in part that reconstruction will also reveal privileged or
1231 confidential information not subject to discovery. It is objected
1232 that on-site inspection is not proper. Framing an effective
1233 protective order is very difficult.

1234 Often a party requesting information will seek the right to
1235 send its own experts to work with the computer systems that have
1236 access to thel information, arguing that the design of the search is F
1237 vitally Alimportant to the outcome. The questions of access to
1238 privileged and other protected information are formidable, and are
1239 not easily resolved by protective orders. ' -

1240 There are still other problems. One big help will be found in
1241 judicial education. But much imagination is required in
1242 anticipating future evolution of these problems. There may be room
1243 for improvement through court rules-. And larger societal ideas Gi
1244 about privacy, production', and related issues may change the
1245 perspective'from which the discovery issues are approached. M

1246 A committee member observed that the most difficult issues do
1247 'not arise in the "big" case that is heavily litigated with experts
1248 on all sides. Instead, the problems arise in normal litigation.
1249 Suppose in a sex harassment case a demand is made for all email.
1250 The employer says the email is all gone. In large' part this is not
1251 a problem of developing new rules. ' Instead, it is a'problem of _

1252 proportionality of the sort addressed by Rule 26(b) (2): how much
1253 expense and effort are required and appropriate in relation to the
1254 stakes in the litigation, the probability of, finding useful

p41
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{a 1255 information, and other values? The first solution may well lie not

1256 in rules changes but in judicial education about technology issues.

1257 Kenneth Withers responded that this is what judges are saying

1258 all around the country. They want training in what information

C 1259 retrieval is feasible, and what effective protections are possible.
1260 We need to collect the forms and protective orders, the standard

e 1261 interrogatories, the law review literature. In response to the

L 1262 suggestion of a committee member that lawyers groups are becoming
1263 interested in these questions, he agreed'and noted that the FJC is

1264 finding the people working in this area. Continuing legal

1265 education programs are beginning to investigate the' problems. 'We

1266 must anticipate the prospect that "paper may become arare event."

* 1267 In response to another question, Kenneth Withers noted that we

1268 do not yet know enough to say what search costs are, nor what

1269 arrangements are being worked out to pay the costs. There are
1270 examples. 'Cost data are likely'to be available, in lsanitized form,

1271 from the 'independent contractors who design the 'searches. And

1272 people talk about these things. The question remains: what does

1273 the advisory committee need to know?

1274 The problem, of course, is that what the advisory committee
1275 needs to know involves a base line of 'comparison. The costs and

1276 problems of electronic discovery must be compared to the benefits

1277 achieved and to the costs encountered by other modes of discovery.

1278 It might help to have a study of ten or a dozen cases with
1279 substantial electronic discovery. 'The study would at least provide
1280 examples of how much discovery was pursued, how much information
1281 was discovered,' how much of the information was useful, 'and 'what

1282 the costs were. It could find out the parties' evaluations of the

1283 usefulness of the discovery and of the problems. The nature of the

1284 problems encountered in practice will 'be important in deciding
K 1285 whether the problems can profitably be addressed by rulemaking.

1286 And it will help simply to listen to plaintiff and defendant
1287 attorneys talk about the problems. We do find people who'say this
1288 is important. Raw data alone may not be enough to help us tell.

1289 Professor Marcus asked whether there is a 'way to compare
r 1290 electronic discovery to paper discovery.

1291 It was suggested that research design questions are better
1292 answered by the Discovery Subcommittee working with the FJC. The
1293 full advisory committee can help to raise the issues, but it is not
1294 possible for so many people to participate directly in the research
1295 design.

L 1296 Professor Marcus urged that any committee member who finds a
1297 problem should send it on to the Subcommittee. It is important to
1298 know during the design stage what questions should be asked.

L 1299 Judge Niemeyer noted that we have had a tradition of full
1300 disclosure of every document that relates to the claims andr 1301 defenses in an action. It is not clear -what is going on with

K
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1302 respect to electronic discovery. Anecdotal review - a little n
1303 meeting with experienced practitioners - may help to focus the
1304 issues. There is an emerging group of knowledgeable people whose
1305 learning can be tapped with profit.

1306 Assistant Attorney General Ogden noted that there are people 14
1307 at the Departmen't of Justice who are expert in these issues, and
1308 who would be glad to help the committee.

1309 Judge Niemeyer suggested that the discussion had been helpful, L
1310 in part in -a discouraging way by illustrating the scope ofthe
1311 problems,, the changing nature of the problems', and the vast areas
1312 of information that remain to be searched. We should leave it to K
1313 the Discovery Subcommittee to organize a preliminary inquiry of the
1314 sort that 'launched their last major project.

1315 ,Tt was, suggestedth;4t the first challenge is to articulate the
1316 issues ithatllAre peculiar to electronic information and that are
1317 outside the,,,,scope of the present rules. We need to learn whether
1318 this is a rules quest,ion at all. ''

1319 Some issues were suggested for illustration.' Electronic mail
1320 takes, the, place of communications that often were oral in earlier
1321 days. If there is a tangible record, it seems to be a record. But
1322 the volume of these records may be immense: do we need a new
1323 definition of what is a ''document" for discovery practice?' Or do
1324 we need to define some other limiting principle that applies
1325 peculiarly to electronic records? The operative meaning of Rule 34
1326 has expandedgreatly, both in potential invasiveness and potential
1327 burdens, and we need todecide whether this reality requires new
1328 measures of containment.

1329 Agreement was expressed with these observtions, subject to the
1330 reservation ' that it is not clear what issues are peculiar 'to
1331 electronic discovery in ways that might justify rules amendments.
1332 One distinctive issue may arise with respect to the attempts to
1333 have experts for the inquiring party work directly, with the
1334 computer system of the party whose information is demanded in
1335 discovery -' there has not been any analogous practice of having
1336 agents of the inquiring party search the paper record files of the
1337 party whose information is demanded. And the issues of volume may
1338 be so magnified as to become different in kind, not merely amount.

1339 This discussion concluded by agreeing that the immediate work
1340 must be left tobe organized by the Discovery Subcommittee. The
1341 project likely will begin by gathering anecdotal information to
1342 help develop more pointed further inquiries.

1343 Corporate Disclosure

1344 Judge Niemeyer introduced the question of corporate disclosure Ho
1345 by observing that from, time,-to time popular media reports have
1346 focused attention on cases in which failures of the disclosure
1347 systems have led federal judges to act in cases in which they
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1348 should have recused themselves. These questions should be
1349 addressed by some part of the Judicial Conference process.
1350 Congress seems to prefer that the Third Branch address these issues
1351 directly, without interference from Congress. That leaves the
1352 questions of what should be done, and whether part of the answer
1353 should be found in rules adopted under the Enabling Act.

1354 Professor Coquillette began the discussion by asking what is
1355 it that the Standing Committee expects the Civil Rules Advisory
1356 Committee to do. There are several immediate'pressures, to consider
1357 these problems. Recent newspaper accounts highlighting failures of
1358 disclosure systems have stimulated interest in means of improving
1359 the systems. The Committee, on Codes, of Conduct would like to see
1360 a uniform rule on disclosure that applies,,to, bankruptcy courts,
1361 district courts, and courts of appeals,,wi'th only such variations
1362 as may be required by differences in the natures of those courts.
1363 And the Appellate Rules Committee has,'already secured approval in
1364 1998 of an -amended Rule 26.1 that 'reduces still further the
1365 information required in corporate disclosures.

1366 There'has been a real effort to find a'way to get' the several
1367 advisory committee reporters to work t'hrough toward a joint
1368 solution for the several committees. But the Appellate Rules
1369 Committee believes that they-have found the rirght 'aiiswer for the
1370 appellate courts' in' their 'recent work, and is little inclined to
1371 reopen the question so soon. At the same time, hthe Standing
1372 Committee believes -that uniformity , across the Appellate,
1373 Bankruptcy, Civil, and Criminal Rules would be good for4 the bar,
1374 and good for the consistent development, of interpretations of
1375 disclosure practices. More courts working on the same basic rule
1376 would develop a better working body of law, and -do so faster.

1377 The most likely alternatives are:' (1) Adopt Appellate Rule
1378 26.1 for all federal courts'., This 'would please the Committee on
1379 Codes of Conduct'. 'But this course would not alone answerl'the need

k 1380 for prompt rulemaking. With all ordinary speed, new national rules
1381 could not take effect before December 1, 2002. The gap could be
1382 filled in the interim by promulgating a Model Local Rule based on
1383 Rule 26.1 and urging all courts to adopt it. (2) Answers,,could be
1384 found entirely outside the Enabling, Act process. The alternatives
1385 might be simply to suggest a Model Local Rule, or to,,encourage
1386 adoption and promotion of a uniform disclosure, form by the
1387 Administrative Office. This course would not engender any conflict
1388 among the national rules - Appellate Rule 26.1 would stand alone
1389 as the only national rule. (3) The advisory committees concerned
1390 with the district courts and bankruptcy courts could adopt their
1391 own disclosure rules, different from Appellate Rule 26.1., This
1392 approach would require an answer to the question whether theL 1393 different courts face different needs that justify different
1394 disclosure requirements. If there is no apparent treason for
1395 different requirements, the question would be, raised, Whether
1396 Appellate Rule 26.1, should be changed again - there are indeed many
1397 people who believe that Rule 26.1 is too narrow.
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1398 Professor Cooper provided a supplemental introduction, aimed
1399 specifically at the questions facing the Civil Rules Advisory
1400 Committee. The starting point must be recognition that no one has
1401 urged adoption of, a disclosure rule for any court that would
1402 require disclosure, of all the information that might bear on a
1403 recusal decision. 'The burden on the parties of providing such
1404 information in all cases, and the difficulty of processing the
1405 information in the court system, 'would be too 'great. So the task C
1406 is the inevitably unsatisfying task of finding the most workable LJ
1407 compromise, knowing hat occasionally something will slip' through
1408 the'system.

1409 A second starting point must be'recognition that it will not i
1410 be possible for the other advisory committees to act by next' spring
1411 to recommend to the June ,'Standing Committee publication of rules
1412 that depart substantially from Appellate Rule 26.1. Even cursory
1413 examination of the manyl different disclosure systems 'adopted' by
1414 local circuit rules and local district rules shows that a great
1415 many choices would have, to -be made as to who must make disclosure,
1416 what information must be disclosed, and when the disclosure must be
1417 made. The options for prompt action, apart from 2doing nothing,
1418 come down to, two choices. Appellate Rule 26.1 could'lb'e adapted for
1419 district court application, changing the provisions "on timing and
1420 number' of copies to fit district court circumstances. Or a rule
1421 could be drafted that delegates' to the Judicial Conference
1422 resp~onsibility for creating a uniform disclosure form for use in
1423 all coufts.

1424 ''Choice "among these alternatives 'will be affected by the F
1425 importance of uniformity in two different dimensions. -Professor
1426 Coquillette' has already 'described the presumption that it is
1427 important to achieve uniformity as between bankruptcy courts,
1428 district courts, and courts of appeals. Uniformity also seems
1429 important as among all district courts, all bankruptcy courts, and
1430 all' coutts of appeals. The situation today is that there is no
1431 uniformity.

1432 The lack of uniformity is most graphically illustrated'by the
1433 situation in the, courts of- appeals. Appellate Rule '26.1 was
1434 adopted in 1989. ,The 1989 Committee Note observed that the rule
1435 required only minimal disclosure, and suggested that the circuits
1436 might wish to require greater disclosure by local- rules. The
1437 result has been that eleven of the thirteen circuits have adopted
1438 local -rules. Some of the local 'rules do not much expand- the
1439 requirements of Rule 26.1. Other local rules go far beyond Rule
1440 26.1. Rule 26.1 invites this response not only'because of -the
1441 express'~ Committee Note suggestion but also because of its
1442 designedly minimalist nature.- "The 1998 revision of Rule 26.1 has
1443 reduced disclosure requirements still further, deleting as
1444 unnecessary the former requirement'that a corporate party disclose
1445 its subsidiaries and affiliates. There is little reason to suppose
1446 that -it would be satisfactory to adapt Appellate Rule 26.1 to
1447 district court practice without also adopting the permission to

C I
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1448 adopt local district rules that require additional disclosure. The
1449 result would be not only to continue the variety of local rule and
1450 related practices disclosed by the Federal Judicial Center study

~ 1451 prepared for the Standing Committee, but also to encourage a
1452 further proliferation of district-court practices.

1453 The question of timing is one that clearly distinguishes the

1454 district courts from appellate courts. Appellate Rule 26.1
1455 reflects the pace of appellate review.' In'many cases, filing with
1456 a party's principal brief is all that is required. In the'district
1457 courts, it is essential that filing be ,made at the earliest
1458 possible moment. Several of the judges reviewed by the, Kansas City
1459 Star made rulings, without adequate recusal information, that
1460 involved ministerial actions. Less than a minute 'of judge

C 1461 attention often was required. Some of the'orders were as simple as
1462 appointing a "legal courier." An individual docket system makes it
1463 possible to establish early screening, and accordingly makes itr 1464 imperative that the information be provideAd atl the very outset. If
1465 only it were possible, it would, be desirable to' require the
1466 plaintiff to provide complete disclosure ass to all parties at the
1467 time of filing. 'That is not possible. But the clo'ser, the better.

1468 The difficulty of drafting a more detailed national'disclosure
1469 rule is not only a matter of time. The District of Kansas recently
1470 adopted a new, broad disclosure rule. Within three months the rule
1471 was repealed because it had generated great confusion and
1472 difficulty in application. The difficulties will only grow with
1473 time. It'is importantAtlo remain in constant contact with actual

C 1474 experience under a disclosure system,' to see' whether it is
L 1475 generating the information needed to avoid embarrassing oversights.

1476 It_ also is important to remain in constant contact with the
1477 technological capabilities of the district courts to match
1478 disclosure information with recusal information for individual
1479 judges. Disclosures that cannot profitably be used today may
1480 become profitable tomorrow.

Lo 1481 All of these difficulties suggest that it may be important to
1482 explore the alternative of Judicial Conference forms., The Judicial

As 1483 Conference could be informed'about the needs for disclosure by the
1484 Committee on Codes of Conduct. The Committee on Codes of Conduct

L>. 1485 responds to hundreds of inquiries each year, and is the judicial
1486 system's repository of wisdom about judicial conduct. The
1487 Administrative Office works continually with the technological

A, 1488 capacities of the district clerks' offices, and can devise forms
1489 that facilitate optimal use, of the information that is gathered.
1490 Perhaps most important, forms can be changed much more, easily
1491 through this process than national rules can be changed.

1492 Carol Krafka then presented a summary' of the FJC study onL 1493 district court disclosure rules that is included in the Agenda
1494 materials. There is a parallel study of circuit disclosure rules.
1495 It confirms the observation that the minimal nature of Appellate

C 1496 Rule 26.1 has stimulated broader disclosure requirements in most of

'I
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1497 the circuits. There are explicit local rules in at least 19
1498 districts. Other districts have something else in place, often by F:
-1499 standing order. These rules adopt quite variable approaches to the
1500 central questions of who is required to file a disclosure
1501 statement, what information is required,, and wheenrthe information
1502 is required. There also are different sanctions for failure to
1503 file. The most drastic sanction, and no doubt an effective one, is
1504 that the case is stopped in its tracks until the required filings
1505 are made.

1506 Judge Scirica asked what sort of information the FJC should be
1507 asked to look for? Should they be asked to survey district judges
1508 for suggestions? Carol Krafka responded that this suggestion has LJ
1509 not been made. Perhaps people have not asked, what district judges
1510 would like by way of disclosure because they do not often face
1511 these issues.

1512 It was observed that federal judges' have financial information
1513 on file with the Administrative Office. 'The Administrative Office
1514 has followed the practice of informing a judge whenever a request
1515 is'made for that judge's information. But much, and perhaps all,
1516 of the information has now been put on the Internet. It will no
1517 longer be possible to know when the information is sought out.

1518 One practical problem with increasing the scope of disclosure
1519 requirements is that federal judges are busy. They, and their
1520 staffs, tend to review disclosure forms quickly. It is possible to
1521 miss things. If the forms become increasingly complicated, we may
1522 face 'the embarrassment of overlooking more of the available
1523 information.

1524 It was suggested that it would be better not to attempt a rule
1525 change. The typical problem is that, by one means or another, a
1526 judge buys stock and'then genuinely forgets about it. No amount of
1527 disclosure will cure that problem, particularly when routine orders
1528 are made at the outset of an action when no one has focused on who
1529 the parties are. The Bankruptcy Rules Committee believes that
1530 Appellate Rule 26.1 disclosure is satisfactory - you do not need
1531 to know, for example, what other subsidiaries are owned by the
1532 parent of a party to the action. It is important that all
1533 committees do something soon.' Meanwhile, the draft national rule V
1534 should be promulgated as a Model Local Rule.

1535 It was responded that there is an approach that does not
1536 involve local rules. We want the Administrative Office to give us
1537 a reliable administrative system that will enable a district judge
1538 to recuse immediately, at the very beginning of an action or
1539 proceeding. Software has been developed by the Administrative
1540 Office, and has been improved. We should be able to rely on
1541 getting information from the parties that matches the software. In
1542 federal court in'Houston, an order goes out from the court clerk in
1543 each case as soon as it is filed. It asks for "26.1 type"
1544 information. This is not a local rule, but a case-specific order

L
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1545 entered in every case.

1546 Discussion returned to the question of seeking to achieve a
1547 consensus draft by work among the reporters for the several

Ci 1548 advisory committees. The Appellate Rules Committee has recently
1549 revised Appellate Rule 26.1 and believes that it has achieved a
1550 sound rule that meets the needs- of the courts of appeals, as

to 1551 supplemented by local circuit rules. The Bankruptcy, Civil, and
1552 Criminal reporters can meet at the January Standing Committee
1553 meeting and work toward a joint draft. Agreement among the
1554 advisory committees would be the best result, avoiding the need for
1555 the Standing Committee to arbitrate among them. The Committee on

z 1556 Codes of Conduct does want the Standing Committee to begin the
1557 process of developing national rules, and would be pleased to have
1558 the rules for bankruptcy courts and district courts parallel

L 1559 Appellate Rule 216.1.

1560 Professor Coquillette added the advice that if the Civil Rules
1561 Advisory Committee could reach agreement on a Civil Rule parallel

U 1562 to Appellate Rule 26.1, it seemed likely that the Criminal and
1563 Bankruptcy 'Rules jAdvisory'Committees would agree. That would

C 1564 resolve the question neatly. If the Civil Rules 'Committee
1565 concludes that there should not be any, national CivilRule, the
1566 Standing Committee could begin work on alternatives. But there
1567 will ie difficult questions of uniformity and coordination`'if work
1568 is undertaken to develop a Civil Rule that departs from Appellate
1569 Rule 26.1.

1570 A motion was made to adopt a Civil Rule parallel to Appellate
1571 Rule 26.1. This motion was later'withdrawn.

1572 It was asked whether adoption of the Rule 26.1 model for the
1573 district courts would be intended to displace local district rulesV 1574 requiring greater disclosure. This question will remain open as
1575 the process continues. And it was recalled that the district court

t 1576 rule would, in any event, require different provisions for the time
1577 of filing a disclosure statement and for the number of copies. It
1578 also was suggested that because Rule 26.1 requires filing only by
1579 corporate parties, district courts might want to expand disclosure
1580 to reach other forms iof commercial enterprise with public
1581 investors.

1582 Judge Niemeyer observed that if a Rule 26.1 model were
L 1583 adopted, a Civil Rule tailored for the circumstances of district

1584 courts could be prepared for consideration with this committee's
1585 report to the January Standing Committee meeting. Or-more draftsr 1586 might be prepared, illustrating alternative approaches; that

as 1587 process could not be completed by January, and might not yield a
1588 draft that could be recommended for publication in 2000.

1589 It was observed that Appellate Rule 26.1 disclosure is "so
1590 minimal that' it may not serve the function." The disclosures
1591 required by'several of the local district rules recounted in'the
1592 FJC report are much more extensive. Adherence to the Rule 26.1

Li
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1593 approach invites local rules. It would be better to adopt a system
1594 that relies on Administrative Office and Judicial' Conference
1595 resources to develop and modify disclosure forms.,

1596 'The virtues of forms were seen in another light. Three years
1597 will be required to get, any national rule into effect. ,A form
1598 could be developed for use -in the interim., The Codes of Conduct
1599 Committee and ,the Administrative Office could help develop the
1600 form. ,The Codes -,of, Conduct Committee is considering these
1601 problems, although it mustbe remembered that its present position
1602 is that it would be good to adopt the Rule 2,6.i approach ,for,all
1603 federal courts.

1604 It, was 'suggested that perhaps disclosure is an areain which
1605 bench andbar'are in agreement. The task, however, will be to
1606 discover just how' much information judges' want, how much',of that
1607 information can be managed efficiently within the court system. and
1608 how great would be the burdens of extracting ,that information from
1609 the parties.

1610 It] was asked whether disclosure is aprocedpral problem, at
1611 all. The Committee on Codes of Conduct ,may be the body best
1612 equipped to, think about these problems. Disclosure may be
1613 desirable "way beyond" the Rule 26.1 level. The question is how to
1614 implement the Codes of Conduct. Thereis little reason to believe
1615 that the rules committees are especially knowledgeable in this
1616 area, or that the' deliberately protracted process'for adopting
1617 rules of procedure is well suited to the disclosure problem.

1618 These questions suggest that perhaps the better approach is to
1619 adopt a national rule that requires filing a form developed by the
1620 Judicial Conference.

1621 Further discussion Ifound, interest in two models: one would
1622 adapt Appellate Rule 26.1 to the circumstances of the bankruptcy
1623 courts and district courts, while the other would delegate to the
1624 Judicial Conference the task of developing forms that must be
1625 filed.

1626 It'was urged that the Rule 26.1 approach-would invite local
1627 rules, and that the result would be a lack of any national
1628 uniformity. There is no apparent reason to believe that there are
1629 local differences in the appropriate levels of disclosure. But it
1630 also was urged that the Rule 26.1 approach should be kept alive for
1631 discussions with the Bankruptcy and Criminal Rules Advisory
1632 Committees. A draft 'should be prepared for that purpose.

1633 The committee was reminded that there is a short-term question
1634 that should be kept separate from'the long-term solution. For the
1635 short run, the advisory- committees could work with the
1636 Administrative Office to provide leadership to the district courts
1637 on a uniform, disclosure form. That approach is not inconsistent
1638 with'a long-term project to develop 'a national rule. We should
1639 work in that direction. We are not yet able to draft a rule more
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1640 comprehensive than Rule 26.1, but we are likely to want moreL 1641 detailed disclosure than Rule 26.1 provides. It may be that the
1642 end result will be a rule that both specifies some level of
1643 detailed disclosure and also leaves the way open to require still

L 1644 greater detail r by a process that' does not 'require repeated
1645 amendment of 'the, national rules. This approach would make it
1646 easier to preempt local disclosure rules.

L 1647 b Professor Coquillette agreed that'attention must be paid to
1648 both the short- and long-'term processes. Rule 26.1 does set a low
1649 threshold that invites local rulemaking. Judges find that these
1650 questions are terribly important; they'want to be sure to have as

W 1651 much information as possible so as to avoid unknowing failures to
1652 recuse. The Codesof Conduct Committee' wants a uniform minimum

tv 1653 rule. An attempt to take away from individual judges the power to
L 1654 require the information'they want will be very controversial.

1655 Local discretion is prinzed. Yet we could achieve a lot of
r 1656 uniformity by any of several approaches. A low-disclosure national

1657 rule could be supplemented by a Model Local Rule or model'form that
1658 go beyond the rule requirements.,

1659 It was observed again that the administrative process can move
L 1660 more rapidly than the Enabling Act process. If a Model Local Rule

1661 and administrative forms can be used to fill the short-term need,
C-~ 1662 there seems little reason to move with undue haste to shape a rule

1663 that could take effect in 2002.

1664 It seemed to be agreed that it would not make sense to act in
m 1665 haste to adopt ,a national rule 'that-is intended to be only an

L 1666 interim measure. A form could be prepared with ,relative speed. A
1667 national rule might be adopted to require use of the form,-looking
1668 ahead to the day when experience with the form - as it might be
1669 modified in response to actual implementation - might justify a
1670 more detailed national rule. Appellate Rule 26.1 could be used as
1671 a starting point. And it must always be remembered that whatever
1672 rule may be adopted, the rule will be addressed only to the
1673 litigants. The administrative responsibility of the courts will
1674 continue to be to make effective use of the information providedby
1675 the litigants.

go, 1676 The discussion concluded by committee directions that both
1677 approaches should be followed for now. Two drafts should be

r 1678 prepared by the Reporter, working with the committee's delegates to
L 1679 the attorney conduct subcommittee. One draft will adapt Rule 26.1

1680 for use in the trial courts. The other draft will require filing
1681 of a form approved by the Judicial Conference. These drafts can be
1682 discussed with reporters for the other advisory committees, and
1683 perhaps considered by the Standing Committee in January. If no
1684 clear choice emerges on consideration of these drafts, and perhapsr 1685 others, itmay prove desirable to publish alternative models for
1686 comment.

1687 Special appreciation was expressed to Carol Krafka for the
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1688 great help provided by her excellent FJC report. 7
1689 Agenda Subcomrni ttee

1690 Justice Durham gave the report of the Agenda Subcommittee.
1691 The, Subcommittee circulated a list of docket items as a consent
1692 calendar in August. The docket materials supporting each item were
1693 circulated with the Subcommittee recommendations for disposition.
1694 No advisory committee member asked that any of these items be moved
1695 to the discussion calendar. The Subcommittee report,comes to the
1696 advisory committee as a motion for approval.

1697 Brief discussion focused on the continuing desirability of
1698 working-with the Maritime- Law Association on suggestions for
1699 changes in the Admiralty Rules. Several agenda items are involved
1700 in this process now, and it is expected that this' cooperative
1701 approach will be continued. It also wis npted that it'is important
1702 to ensure thhat iadvisory committee members have adequate time to
1703 consider consent 'calendar items befiore "the time designated to
1704 request treatment on' the discussion calendar.' With this
1705 protection, this early experience with the consent-calendar
1706 approach has seemed good. C

1707 The consent calendar recommendations were approved.

1708 Rule 53 Subcommittee

1709 Chief Judge Vinson summarized the work of the Rule 53 Special
1710 Masters Subcommittee. Interest in Rule 53 and the use of special
1711 masters has been simmering in the advisory committee for several
1712 years. Rule 53 does not directly authorize many practices in the Cj
1713 use of special masters that in fact are being done with some
1714 frequency. A draft revision of 'Rule 53 has been prepared to speak r
1715 to many of the practices that seem to have emerged. The first step C
1716 of the inquiry whether to develop the draft further has been to
1717 find out what is actually being done, and'why it is done. To'that
1718 end, the Federal Judicial Center-has agreed to undertake a study.
1719 A preliminary report on the first phase of that study is included
1720 in the agenda materials.

1721 Thomas Willging summarized the results of the first phase of
1722 the FJC study. He began with'a brief review of the methods used to
1723 gather information. The initial goal was to identify more than 100
1724 cases with some special master activity. To that end, an
1725 electronic docket search was made of nearly 450,000 cases that had
1726 closed in 1997 and '1998. Searching for specific terms in 'the
1727 entries,' the study found more than 1,230 cases that involved
1728 special master activity. 'The terms searched included all'of the
1729 'terms used in Rule '53, plus a few -more such as "appraiser,"
1730 "trustee," and "court-appointed'expert."1 A sample of nearly one-
1731 ninth of these cases, a total of 136 cases, was selected for more
1732 detailed investigation. All of the documents in these 136 cases
1733 were examined and summarized in a data base.

.L
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1734 The first finding is that use of special masters is relatively
1735 rare, occurring in something like three-tenths of one percent of
1736 all federal cases. Even in the types of cases that show the most
1737 frequent use, such as environmental, patent, and air-crash personal
1738 injury cases, use ran at just less than three percent; it can be
1739 said with statistical confidence that special masters are used in
1740 no more than five or six 'percent' of even these types of cases.L 1741 Court-appointed experts were much 'more rare, occurring about'once
1742 in every ten thousand cases. Although special rasters thus'appear
1743 to be used infrequently in relation to the total caseload in
1744 federal courts, it also can be said that an event that occurs six
1745 hundred times a year is not a rare or'inconsequential event. 'The
1746 topic need not be written off the advisory committee agenda because

1747 it just never arises. Nor, for that matter, can it be known
1748 whether special masters would be used more often, or differently,
1749 if Rule 53 provided greater guidance.

r 1750 The question of appointing a master is raised by the-judge in
1751 the plurality of cases; plaintiffs raise the question almost as
1752 often. Defendants seldom initiate consideration of an appointment.
1753 Opposition was not frequently expressed; when there is opposition,
1754 it is generally from the defendant. Absent settlement or

S 1755 dismissal, the judge usually accepted a party's suggestion that a
1756 master be appointed.

1757 More than half the orders appointing special masters did notL 1758 refer to- any Rule or other authority for 'the appointment.
1759 Authority seems to be assumed.

1760 In selecting the person to be master, judges'commonly received
1761 nominations from the parties, but appointments also were made by

E 1762 other means. Ordinarily the master is an attorney, but not always.
1763 A non-attorney master is likely to be either a court-appointed
1764 expert, or to be appointed to address a specific issue.

r 1765 Costs commonly are shared by the parties.

i 1766 The responsibilities assigned to special masters cover a wide
1767 range of activities from pretrial through trial and on to post-

* 1768 trial work. ''This'range of activity suggests there is at least room
1769 to expand Rule 53, which focuses only on trial uses.'

1770 Generally the court accepted the report and recommendations of
1771 the master. Modification is relatively rare, and rejection is

q 1772 quite rare.

1773 As a subjective assessment, it seems that generally the master
1774 has at least some impact on the outcome. It is rare that the
1775 master's recommendations are either determinative or have no
1776 impact.

1777 Judges were more likely to take the initiative in appointing
1778 special masters for pretrial use. Curiously, appointments for
1779 pretrial work were more likely than other, appointments to- rely
1780 expressly on Rule 53, even though Rule 53 does not refer to this

EQ
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1781 use. Pretrial appointments were most likely to aim at settlement.
1782 When settlement was the purpose, -settlement always happened.
1783 Plaintiffs were more likely to suggest trial and post-trial
1784 appointments of masters.

1785 The study,, is limited to some .extent by' the reliance on K
1786 electronic records. , It, likely fails to pick' up appointments of
1787 magistrate judges'for master-like functions. -But itdoes not seem
1788 likely, thatthere are many of these appointments. It may be that
1789 the study underreports total',master activity by some fraction, but
1790 it does not seem likely thrat,, the margin is' greater than ten
1791 percent.!,

1792 Phase 2 of the study will involve interviews with judges,
1793 attorneys, and masters in a 'sample of the cases' to ask more
1794 detaijied questions. It will 'be asked whether Rule, 53 created
1795 problems, whether a clearer rule would have facilitated anything.

1796 Chief' Judge Vinson then observed that the question for the
1797 Subcommittee'is whether to continue' to explore Rule 53. The Phase
1798 1 data suggest la need'to update''Rule 53 to-cover pretrial and post-
1799 trial ,',activit -The Subcommittee recommends that work proceed on
1800 the Rule' 53 draft while the FJC goes on with its study.

1801 It was asked whether the intersection between the duties of
1802 magistrate judges and the functions of special masters makes a
1803 difference. Magistrate judges, for example, commonly supervise
1804 discovery. Similar functionsgimay be assigned to a master. Should
1805 this overlap be dealt with in the"4rule?' It was responded that
1806 indeed magistrate judges ,,now perform many functions that once might
1807 have been performed by a special master. But there may not be
1808 enough magistrate judgesto displace special masters. Some massive
1809 discovery cases may'demand more, time than a magistrate judge could
1810 devote to supervision. And in some districts, there simply are not
1811 enough magistrate judges and district judges to meet the needs for
1812 discovery supervision. Section 636(b) (2) expressly provides for
1813 appointing magistrate judges as special masters, including a
1814 provision that allows appointment when the parties consent "without
1815 regard to the provisions of ,Rule 53 (b) ." And Rule 53 (f), somewhat
1816 indirectly, provides that a, magistrate judge is subject to Rule 53
1817 "only when the' order referring a matter to the magistrate judge
1818 >expressly provides that, the-reference is made under this Rule."

1819 It was further observed that using a master to enforce a
1820 decree in an institutional reform case can lead to reshaping the
1821 role of the courts in sensitive areas. Thomas Willging noted that
1822 the FJC sample includes, some , institutional -decree enforcement
1823 functions, and that these will be explored in Phase 2.

1824 Another committee member noted that there is extensive
1825 experience with special masters in environmental cases, and that
1826 this practice has proved highly desirable. A master can bring to L
1827 the case highly specialized knowledge and experience that cannot be
1828 provided by a district judge or magistrate judge.

£2~
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m 1829 It was noted that Rule 54(d) (2) specifically provides for use
1830 of special masters to resolve attorney fee questions.

1831 The motion to continue the Rule 53 study was approved
1832 unanimously.

L 1833 Simplified Procedure

1834 Judge Niemeyer introduced the simplified procedure question by

L 1835 observing that the continued growth in "ADR11 mechanisms seems to
1836 reflect dissatisfaction with the court system. 'It suggests that

r- 1837 courts are not able to meet the social need for dispute resolution.
1838 Some people are turning away from the courts. The federal courts
1839 may be particularly feared - the old "making a federal case out of
1840 it" epithet has come to be associated with six-figure attorney fees
1841 and burdensome procedures. People with claims that are important
1842 to them individually cannot afford to litigate their claims; the
1843 barriers reach claims of tens or even hundreds of thousands of

r" 1844 dollars, and business claims as well as personal claims. One
L 1845 effort to address these problems in part is represented by the

1846 "rocket docket" in the Eastern District of Virginia. This system
1847 encounters criticism, but also deserves praise. It provides a date
1848 certain for a prompt trial, and that is a real benefit. The

> 1849 complaints that emerge seem to focus more on the short time allowed
1850 for the trial itself, rather than the expedited pretrial procedure.
1851 People manage to live with accelerated pretrial -1the result is not

L 1852 "trial by ambush.",

1853 The question now is whether it is possible to develop a
E 1854 simplified procedure for some cases, shifting the tasks performed

1855 by the pretrial devices of pleading, disclosure, and discovery and
1856 ensuring prompt trials. Whenever this idea is mentioned to lawyers

C 1857 or judges, it evokes great interest. When it was suggested to a
L 1858 meeting of the district judge members of the Judicial Conference in

1859 September, they were unanimously in favor of pursuing the project
r~ 1860 and excited by the prospect. When the idea is suggested to

t 1861 lawyers, their reactions seem hesitant and to be based on
1862 uncertainty whether the result would be to help them and their
1863 clients. But there is little indication that lawyers have actually
1864 registered the nature of the proposal.

1865 [In pursuing any project such as this, it is important that it
1866 not be described as a "small claims" project. The purpose is not
1867 to provide a second-class procedure for claims that are deemed
1868 unimportant. Instead, the purpose is to provide a procedure that
1869 will better enable these claims to be enforced. Plaintiffs will be
1870 attracted to a procedure that enables them to move into court and

go 1871 emerge quickly with a final judgment. The focus is on
1872 adjudication, not prolonged pretrial work. The system will need aL 1873 cap on damages. With a cap on damages, the defendant too can save
1874 money - without the risk of a runaway damages award, it is sensible
1875 to budget litigation expenses accordingly.r 1876 Some inspiration for simplified procedure -rules may be found
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1877 in The American Law Institute's Transnational Procedure Rules r
1878 project. This project aims at developing a set of rules that can
1879 be universally accepted as providing for fair and efficient
1880 adjudication of controversies. It has the benefit not only of
1881 outstanding reporters - including Standing Committee member
1882 Professor Geoffrey C. Hazard, Jr. - but also of drawing from the
1883 experience of procedure systems and experts all over the world.

1884 Civil Rule 1, promising'just and speedy determination of civil V
1885 actions' has, roots as far back as Magna Carta. Magna Carta,
1886 indeed, prohibited delay in justice in terms more bold than Rule 1.

1887 A project to do 'something this broad for our system will be U
1888 difficult. But we have an initial draft of nine rules that provide
1889 one picture of what a simplified system might' look like.' The Rule
:890 103(b)(2) requirement that documents be attached to the pleadings
1891 seems'attractive. The Rule 109 firm' trial date also seems
1892 attractive. IThe idea draws from practice in a small-claims court
1893 that issued a firm trial date when the complaint was filed. A six- r7
1894 month trial date-is compatible with the reduced pretrial procedures
1895 provided by these rules, apart from cases in which there are
1896 obstacles to prompt service of process.

1897 The difficulties, moreover, may not be as great as a.ppears. i
1898 They can be reduced by following the draft approach, which does not
1899 attempt to adopt a self-contained complete system. It is essential
1900 that the procedure be fair to both sides - it is not enough to makeL
1901 it less expensive than the regular rules. Fairness is particularly
1902 important if the rules are made 'mandatory for any category of
1903 cases, as the draft would do for cases seeking less than $50,000.

1904 Professor Cooper provided a more detailed description of the
1905 Simplified Rules draft. The, draft is very much a first attempt. to
1906 illustrate the nature of the issues that must be faced; it is not
1907 even close to a model of what might eventually be done.

1,908 The first question is whether to make the attempt at all. One _

1909 part of the concern must be whether an -attractive new procedure
1910 will brring to federal Scourts cases 'that might better remain in
1911 state courts: can federal courts handle the new business fairly and
1912 well, even if the procedure is itself well designed? 'Another
1913 concern is that the new rules not seem a second-class procedure.
1914 It must be clear, both in purpose and result, that the new rules
1915 are designed to be better than the ordinary rules for the cases in
1916 which they apply.

1917 A basic question of approach is whether to attempt to create
1918 a complete set of self-contained rules, or whether to follow the
1919 draft approach that simply displaces some of the regular- rules.
1920 The draft approach has been numbered beginning "Rule 101" and
1921 following numbers to emphasize the distinctness of these rules, but
1922 also to'contain them within the broad framework of the Civil Rules. L
1923 This approach makes it possible to have a much shorter' set of
1924 rules, and to rely on the vast body of precedent that gives meaning m
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1925 to the ordinary rules. But it also makes the supplemental rules
1926 difficult for pro se litigants. Any attempt to develop a set of
1927 rules for pro se litigation must look quite ,different from this
1928 draft, and is likely to involve provisions that will be
1929 unattractive for lawyer-managed cases.

1930 The approach taken in this draft is based on the view that the
1931 most profitable approach to simplification lies in the package of
1932 pleading, disclosure, and discovery rules. It does not address
1933 motion practice directly, in part because it is difficult to
1934 conceive of a system that does not permit a motion to dismiss for
1935 lack of jurisdiction or for failure to state claim, or does not
1936 permit summary judgment. But motion practice may be the source of
1937 great delay and'expense. If pleading is a proper focus, is itI 1938 desirable to attempt to restore more detailed fact pleading? Are
1939 the early indications of success with the disclosure practice
1940 invented by the 1993 version of Rule 26 (a) (1) (A) and (B) sufficient
1941 to justify building on that version in these rules? Is it possible
1942 to enforce a requirement that requires greater specificity in
1943 demands to produce documents under Rule 34?

1944 The attempt to establish firm trial dates raises obvious
1945 questions of 'courts' abilities to make good on the promise. The
1946 draft does not include any provision for shortening trialsL. 1947 themselves, a feature that might be important in achieving a firm
1948 trial date.

1949 Choice of the actions that come within the rules - the'matters
1950 covered by draft Rule 102 - also is an important question. The
1951 choice will depend in part on what the rules actually do, and on
1952 the confidence we have in the rules. The FJC has provided
1953 information about the numbers of cases involving various dollar
1954 recovery demands brought in federal courts over a ten-year period.
1955 About 70% of the cases did not involve any stated dollar, amount,
1956 often because that was not relevant to the relief requested.
1957 Nearly 12% of the cases involved demands for $50,000 or less.
1958 Although, this is a very large fraction of the cases in which there
1959 was a stated demand, that comparison of itself does not provide

x 1960 much guidance to the total portion of the docket that involves
1961 demands in this range. Depending on'the approach that is taken, it
1962 may be important 'to consider adoption of a requirement that a
1963 definite amount be pleaded - either for '.all actions in federal
1964 court, to defeat evasion of a mandatory rule- directing that all
1965 cases of below a pertain dollar level come into the new procedure,
1966 or for 'cases in which the plaintiff seeks to elect' the new

t 1967 procedure.'

1968 If this project is pursued, it will be important to identify
1969 the people who can help. Some help can be found from lawyers whor 1970 decide not to bring litigation in federal court, although subject-
1971 matter jurisdiction i's available, because of the complexity of
1972 federal procedure. More help may be found from' lawyers who do
1973 bring to federal court actions that involve rather small amounts of
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1974 money, or that involve important principles but cannot support big
1975 litigation expenditures. Experience-in state small-claims courts
1976 may -be consulted, but it' is questionable whether procedures
1977 designed for the problems that typically come to small-claims
1978 courts will work for the actions that may be brought to federal
1979 courts.

1980 Discussion began with the question of-pleading dollar demands.
1981 It was urged that actual recovery should be limited when the
1982 simplified rules are invoked.

1983 It was, observed that Massachusetts has, 'a set of pro se rules
1984 that are contained in a short pamphlet, expressed in terms that aim
1985 at a sixth-grade reading competence. Such rules would be very
1986 different than the simplified rules draft advanced here.',''

1987 Thomas Willging observed both that dollar tdemands, are not L
1988 relevant in many federalfactions, and also that the electronic data
1989 reporting forms do not require- information about the amount
1990 demanded. The ,FJC figures do not support the conclusion that
1991 specific dollar demands are made only in 30% of federal actions.

1992 It was asked what might be done 'to make simplified rules
1993 attractive to plaintiffs, to encourage them to opt into the system F
1994 to the extent that it might'be made optional. One incentive could
1995 be provided -by establishing both a right to an early tria1 and an
1996 opportunity for a short trial.

1997 Caution was expressed by asking whether there is a sufficient
1998 number of -cases to make it worthwhile to adopt a set'of simplified
1999 rules. If application of the rules is made mandatory, as in the Hi
2000 draft Rule 102 application to all cases involving less than
2001 $50,000, there will be a lot of litigation over the amount actually
2002 involved. Plaintiffs may add claims for punitive damages to escape
2003 application of the rules. And defendants must have an incentive to L
2004 the extent that the rules are made elective - the draft would
2005 provide a procedure 'for consent of'all parties when the damages
2006 demand ranges between $50,000 and $250,000, and another consent
2007 procedure applicable to all cases.

2008 The-view was expressed that "if you provide it, they will
2009 come." There are types of cases where this may make sense. The
2010 dollar limits could easily be raised to $500,000. There is a lot
2011 of concern over expense and delay.- Corporate defendants would like
2012 this procedure as something more attractive than the present choice
2013 between spending large sums on attorney fees or on paying -off
2014 plaintiffs to avoid spending large sums on attorney fees. m

2015 It was suggested that 'good lawyers are doing this now, when
2016 the relative uncertainty of jury verdicts puts all parties in
2017 fear."1 But it maynot be wise to raise the dollar limits. Perhaps
2018 we should rely on agreement of the parties to invoke the new o t
2019 procedure. And a firm dollar cap on damages would provide an
2020 incentive to defendants to agree.

.J
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L 2021 It was agreed that surely this project should go forward. But
2022 attention should be made to motion practice. Motions can become an

2023 important source of expense and delay. The firm six-month trial

2024 date also could be a problem. It would help to find a way to build

2025 magistrate-judge trial into the system. To the extent that
2026 application of the rules is made to depend on agreement of the
2027 parties, it would be easy to provide that trial will be held by a
2028 magistrate judge or district judge depending on overall docket
2029 management needs.

2030 The dollar limits were approached from another direction,
2031 asking why the mandatory limit is set below the amount required for

L 2032 diversity cases. Under this approach, only federal question cases
2033 would ever fall within the mandatory reach of the rules. The

L 2034 dollar limit might be set at double the amount required by § 1332
L 2035 forldiversity jurisdiction. Alternatively, an elective procedure

2036 could work without any need to refer to dollar limits or limits on
ins 2037 othe'r'emedies. And Miller Act cases are a good illustration of

2038 the types of federal-question cases that might be brought within
<: 2039 this procedure.

C 2040 It' was urged that caution should be observed in approaching
2041 trial by magistrate judges. Many lawyers are reluctant to consent
2042 to trial by magistrate judge because it is difficult to explain theL 2043 consent to a, client "when something goes wrong."

2044 Professor Coquillette observed that simplified procedure
2045 reforms are very attractive. ' In our common-law tradition, they

r 2046 date back at least as far as 1285, when a set of ten simplified
2047 rules was adopted for commercial disputes. But we should be
2048 careful to consider the question whether these rules, or some other
2049 rules, might be adopted to help pro se'litigants. At the same
2050 time, the simplified rules approach could easily be used for cases

L 2051 that involve more than $50,000.

r- 2052 Drafting in terms of "monetary relief" may prove unwise.
2053 There is a lot of state-court litigation over this and 'similar
2054 terms, addressing questions raised by costs, attorney fees, treble
2055 damages, punitive damages, and like supplements to compensatoryr 2056 awards.

2057 The question was asked again: what should be done under the
2058 draft if a defendant prefers to invoke these rules, and moves to
2059 invoke them on the ground that the plaintiff cannot possibly
2060 recover more than $50,000?

r 2061 It was suggested that many lawyers would find some set of
2062 simplified procedures attractive for many cases. This led to
2063 expanded discussion of the idea of capping damages. Defendants
2064 would find simplified rules very attractive if they could be
2065 assured that the stakes would not rise above a 'stated level.
2066 Developing litigation budgets would be much more reliable. If
2067 consent of the partie's is required, there is no need for a dollar

r 2068 limit. It is the cap'that is important, not the absolute level of

L
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2069 the cap. There may be many cases in which all parties would agree
2070 to invoke simplified procedures even though hundreds of thousands
2071 of dollars are in issue. And in any event, it was urged that any
2072 dollar limit should be high enough to capture some diversity cases.

2073 One of the questions raised in the introductory materials is
2074 whether the simplified, rules might provide, for majority jury
2075 verdicts. It 'was urged that this topic should be put aside. Any
2076 such proposal would prove divisive'- virtually all plaintiffs would
2077 favor majority verdicts, while virtually all' defendants would
2078 oppose them. , Such a feature would discourage use of' the new
2079 system.,,

2080 "Thomas Willging observed that any new set of simplified
2081 procedureswould be a dramatic change for the federal courts.' "We
2082 cannot research the future. "I Perhaps it would be desirable to find
2083 a way to establish a pilot project in a few courts to provide a L
2084 firm basis for study before seeking to implement a new system for
2085 all federal courts.- The Federal Judicial Center would be available
2086 to help.

2087 Another committee member observed that in his state lawyers
2088 are oftenreluctant to go to federal court because of the delay,
2089 the "paper jungle," and like concerns. A simplified set of
2090 procedures would be very attractive. But thedollar limits should
2091 be raised. And the nonunanimous jury should be 'avoided.'

2092 A judge noted that a court's ability to ensure a firm trial
2093 date is affected by the length of trial. It is much easier to give
2094 a firm date if trial is limited toone day or two days. It was
2095 added that given an expedited pretrial process, short trials are
2096 more likely to occur naturally even if the rules do not include any
2097 limit on trial length.

2098 The question was raised about the types of cases that might be
2099 reached by new rules. Some would be cases now filed in federal
2100 courts. Others would be cases filed in federal court only because
2101 of this procedure. And we need-to consider pro se 'cases, and
2102 whether the attempt to adopt simplified procedures'for some cases
2103 would generate momentum to 'consider also a set of'procedures for
2104 pro se cases. And it was noted that if there is a satisfactory
2105 procedure for money-only cases, demand will emerge to extend the
2106 procedure to cases seeking other forms of relief.

2107 The RAND study of the Civil Justice Reform Act showed that
2108 discovery is limited in many cases. The more recent FJC study done
2109 for this committee had similar findings. It may be useful to look
2110 at these studies again to see whether theyL can afford information [
2111 about the types of cases best considered for a simplified procedure
2112 system.

2113 It was urged again that higher dollar limits are desirable. L
2114 It wasfurther suggested that there are considerable opportunities
2115 to adapt a'simplified procedure system to pro se litigants. There
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2116 is a resemblance to the "tracking" systems that have been adopted
2117 in some local rules. The tracks developed for simpler cases could
2118 provide good models for this project. We could find out, for
2119 example, what kinds of cases went onto the simplified tracks.
2120 Thomas Willging supplemented this suggestion by observing that the
2121 FJC studies of the "pilot" districts under the Civil Justice Reform
2122 Act could also be useful in this regard.

2123 Returning to one of the opening themes, it was noted that the
2124 impulse for simplified judicial procedure is kin to the
2125 proliferating programs for court-annexed ADR. ADR schemes at times
2126 focus on "low-end" cases. There may be useful experience to be
2127 gathered here as well.

2128 It was observed that experience in a large law school clinic
2129 program has shown that there are many people who have valid federal
2130 claims but for amounts so small that no lawyer will take them on.
2131 Clinic resources are not adequate to the task, nor are other legal
2132 assistance programs. The claimants are left alone, confronting a
2133 judicial system that is for all practical purposes inaccessible.
2134 But that does not mean that it is practicable to develop a pro se
2135 procedure that will meet their needs.

2136 The pro se discussion led to the observation that it is
2137 important to remember that pro se prisoner actions claim a large
2138 part of the federal docket. These cases require very truncated
2139 procedures.

2140 The simplified procedure discussion concluded with unanimous
2141 agreement that the project should be pursued. Judge Niemeyer will
2142 make final assignments to the Subcommittee. Experience with
2143 seeking even relatively modest changes to the class-action rules
2144 and the discovery rules has demonstrated the momentum of entrenched
2145 procedures. Simplified procedures for some actions, if they can be
2146 devised, may provide a new source of momentum that, many years down

,t 2147 the road, may help in amending the rules for all cases.

2148 Rule 51

2149 Rule 51 has been on the agenda for some time, in response to
2150 a suggestion by the Ninth Circuit Judicial Council that an

i 2151 amendment should be made to legitimate local rules that require
2152 requests for jury instructions to be submitted before the start of
2153 trial. The committee has concluded that this question should not
2154 be left to local rule variation - if it is desirable to authorize
2155 a direction that requests be submitted before trial, the national
2156 rule should say so. The committee has not determined whether it is
2157 desirable to amend Rule 51 in this way, although it is aware that
2158 the Criminal Rules Committee has published for comment an amendment
2159 of the Criminal Rules that would authorize an order for pretrial
2160 requests. Consideration of this issue may also involve other
2161 changes designed to clarify the interpretations that have been
2162 grafted onto the text of Rule 51. A revised Rule 51 draft is
2163 included in the agenda materials for this meeting. It was
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2164 concluded, however, that the questions presented by the draft are
2165 sufficiently complex that it would be better to defer consideration
2166 to the spring meeting. Any advice from committee members to the
2167 Reporter would be welcome.

2168 Next Meeting J
2169 The dates for the spring meeting were tentatively set at April

10 and 11, 2000. .X

Respectfully submitted,

Edward H. Cooper
Reporter
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SUBJECT: Report of the Advisory Committee on Criminal Rules
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L Introduction

The Advisory Committee on the Rules of Criminal Procedure met on June 21-22,
1999 in Portland, Oregon and on October 7-8, 1999 in Williamsburg, Virginia and took
action on a number of proposed amendments to the Rules of Criminal Procedure. The
Minutes of those meetings are included at Attachment B.

H. Action Item-Summary and Recommendation.

Since February 1999, the Committee has been working on restyling the Rules of
Criminal Procedure. Those discussions have taken place at the two full Committee
meetings, noted, supra, and at a series of subcommittee meetings.

This report addresses the proposed changes to Rules 1 through 31. The rules and
the accompanying Committee Notes are at Appendix A. The Committee requests that the
amendments to those rules be approved for public comment. The Committee envisions
that it will present the remainder, Rules 32 through 60, to the Standing Committee at its
June 2000 meeting, with a view to publishing all of the Rules for public comment in
August 2000.
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Recommendation-The Committee recommends that Criminal Rules I to 31 be
approved and publishedfor public comment.

III. Restyling Project-In General r

In 1998, the Committee was informed that following successful completion of the
restyling of the Appellate Rules, the Style Subcommittee of the Standing Committee
would prepare an initial draft of proposed style changes to the Criminal Rules, with the [
first installment being presented in late 1998. Professor Stephen Saltzburg, of George
Washington University School of Law served later as a consultant to the Style 7
Subcommittee. The Advisory Committee was formed into two separate subcommittees L
to review the rules as they were completed by the Style Subcommittee.

The first subcommittee met in Washington, D.C. in March 1999 and presented its 7
draft and recommendations on changes to Rules 1 to 9 to the full Committee at its April
1999 meeting in Washington, D.C. A similar process was used for a special Committee
meeting in June 1999 in Portland (where drafts to Rules 10 to 22 were discussed) and K
again at the Committee's regularly scheduled meeting in Williamsburg in October 1999
(where drafts of Rules 23 to 31 were discussed, along with revisions to the previous r
drafts). The subcommittees have continued to meet and consider proposed amendments >

to the rules and the Committee Notes. At this point, the Committee has completed its
work on Rules 1 through 31 and intends to complete the remainder of the rules by May
2000.

In conducting the restyling project, the Committee has focused on several key
points. First, the Committee has attempted to standardize (where possible) key terms and
phrases that appear throughout the rules. See Rule 1.

Second, the Committee has attempted to avoid any unforeseen substantive
changes and has attempted in the Committee Notes to clearly state where the Committee
is making what it considers to be a "substantive" change. Where a real question has
arisen as to whether a particular change is substantive in nature, the Committee has
identified it as such.

Third, in several rules, the Committee has deleted provisions that it believed were
no longer necessary or required, usually because the caselaw has evolved since the rule
was initially promulgated (or last amended). Whether those constitute substantive
changes is not always clear. See Rule 4, where the Committee has deleted the reference
to whether hearsay may be used to establish probable cause.

Fourth, during the restyling effort, several rules have been completely reorganized
to make them easier to read and apply. See, e.g., Rules 11 and 16 In several others,
sections from one rule have been transferred to another rule. See, e.g., Rules 4 and 9.

Li
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Fifth, in some rules, major substantive changes have been made. See, e.g., Rules
5 and 10 (use of video teleconferencing). Some of those changes have been under
discussion for some time but were deferred pending the restyling projects. Still others
were identified and included during the project.

L
IV. Restyling Project-Proposed Substantive Changes in the Rules.

The following discussion focuses on the Rules that include one or more
substantive changes, or changes which the Committee believes are likely to generate
some debate.

A. Rule 1. Scope; Definitions.

Rule I has been entirely revised. The Committee expanded the Rule by
incorporating Rule 54, which deals with application of the Rules and includes key

la, definitions. One of the definitions, "magistrate judge" has been changed and may result
in a substantive change in the rules. In the current Rules, there are three different

FM definitions for "magistrate judge;" it includes not only United States Magistrate Judges
L but also district court judges, court of appeals judges, and Supreme Court Justices. And it

includes state and local officers who may be authorized to act in a particular case. The
Committee believed that the definition in the revised rules should be limited to United
States Magistrate Judges, which reflects the current practice of using Magistrate Judges,
especially in preliminary matters. As "noted in the Committee Note, however, the
definition is not intended to restrict the use of other federal judges to perform those

L functions.

B. Rule 3. The Complaint: Preference for Federal Judicial Officers.

The amendment to Rule 3 makes one substantive change. Currently, Rule 3
requires the-complaint to be sworn be-fore a "magistrate judge," which under current Rule
54 could include a state or local judicial officer. Revised Rule 1 no longer includes state
and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only "United States Magistrate Judges." Rule 3 requires
that the complaint be made before a United States Magistrate Judge or before a state or
local officer. The revised rule does, however, make a change to, reflect prevailingL. practice and the outcome desired by the Committee-that the procedure take place before
a federal judicial officer if one is reasonably available. As noted in Rule 1(c), where the
rules, such as Rule 3, authorize a magistrate judge to act, any other federal judge may act.

7
L
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C. Rule 4. Arrest Warrant or Summons on a Complaint:

1. Discretion to Issue Warrant.

There are several substantive changes in the amendments to Rule 4. The first
substantive change is in Rule 4(a), which has been amended to provide an element of
discretion in those situations when the defendant fails to respond to a summons. Under
the current rule, the judge must in all cases issue an arrest warrant. The revised rule
provides discretion to the judge to issue an arrest warrant if the attorney for the
government does not request that an arrest warrant be issued for a failure to appear. r

2. Preference for Federal Judicial Officers.

The second substantive change reflects a preference that the defendant be brought t

before afederal judicial officer, as noted above in Rule 3.
IT

3. Requirement of Prompt Appearance.

A change that may be viewed as a substantive amendment is located in amended
Rule 4(b)(1)(C) which requires that the warrant, require that the defendant be brought L
"promptly" before a judge. The Committee believed that this was a more appropriate
standard than the current requirement that the defendant be brought before the "nearest
available" magistrate judge. This language accurately reflects the thrust of the original i
rule-time is of the essence more so than distance and that the defendant should be
brought with dispatch before a judicial officer. In County of Riverside v. McLaughlin, fl
500 U.S. 44 (1991), the Supreme Court used both terms interchangeably and the-
Committee intends no change in practice.

4. Production of Arrest Warrant.

Amended Rule 4(c) (currently Rule 4(d)) includes three substantive changes. The 7
first is current Rule 4(d)(3) which provides that the arresting officer is only required to,
inform the defendant of the offense charged and that a warrant exists, if the officer does
not have a copy of the warrant. As revised, Rule 4(c)(3)(A) requires the arresting officer 7
in all instances to inform the defendant of the offense charged and of the fact that an ,
arrest warrant exists. The new rule continues the current provision that the arresting
officer need not have a copy of the warrant but if the defendant requests to see it, the i

officer must show the warrant to the defendant as soon as possible. The rule does not Lu
attempt to define any particular time limits for showing the warrant to the defendant.

,, ,, * r I'- ' C~~~~~~~~L
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5. Serving Summons on Organization.

The second substantive changes is in Rule 4(c)(3)(C), which is taken from former
Rule 9(c)(1). That provision specifies the manner of serving a summons on an
organization. The Committee believed that Rule 4 was the more appropriate location for
general provisions addressing the mechanics of arrest warrants and summons. Revised
Rule 9 liberally cross-references the basic provisions appearing in Rule 4. Under the
amended rule, in all cases in which a summons is being served on an organization, a copy
of the summons must be mailed to the organization. Current Rule 9 provides for service
upon a corporation by delivering a copy to an authorized agent or by mailing.

6. Returning an Executed Arrest Warrant.

A change is made in Rule 4(c)(4). Current Rule 4(d)(4) states that an unexecuted
warrant must be returned to the judicial officer or judge who issued it. Amended Rule
4(c)(4)(A) provides that after a warrant is executed, the officer must return it to the judge

L before whom the defendant will appear under Rule 5. At the government's request,
however, an unexecuted warrant may be returned and canceled by any magistrate judge.
The change recognizes the possibility that at the time the warrant is returned, the judicial
officer who issued the warrant may not be available.

L D. Rule,5. Initial Appearance.

1. Prompt Appearance.

Several changes have been made in Rule 5(a), which governs initial appearances
by an arrested defendant before a magistrate judge. The first is a clarifying change
(which might be viewed as a substantive change). Revised Rule 5(a)(1) provides that a
person making the arrest must bring the defendant "promptly" before a magistrate judge,
instead of the current reference to "nearest available" magistrate. This language parallels
changes in Rule 4 and reflects the view that time is of the essence.

2. Preference for Federal Judicial Officer.

The amended rule contains a substantive change in that it reflects the stated
preference (as in other provisions throughout the rules) that the defendant be brought
before a federal judicial officer. Only if a magistrate judge is not available should the
defendant be taken before a state or local officer.
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L

3. Video Teleconferencing. LJ

The final substantive change is in new Rule 5(d), which permits video
teleconferencing for an appearance under this rule-if the defendant consents. This
change reflects the growing practice among state courts to use video teleconferencing to
conduct initial proceedings. A similar amendment has been made to Rule 10 concerning
arraignments. In amending Rules 5, 10, and 43 (which generally requires the defendant's
presence at all proceedings), the Committee was very much aware of the argument that
permitting a defendant to appear by video teleconferencing might be considered an
erosion of an important element of the judicial process. The Committee nonetheless,
believed that in appropriate circumstances the court and the, defendant should' have the
option of using video teleconferencing, as long as the defendant consents to that
procedure. The question of when it would be appropriate for a defendant to consent is
not spelled out in the rule. That is left to the defendant and the court in each case. Nor
does the rule specify any particular technical requirements for the video conferencing
system to be used.

E. Rule ,5.1. Preliminary Hearing in a Felony Case: Authority of
Magistrate Judge to Grant Continuance.

Rule 5.1(c) contains a substantive change that creates a conflict between the rule
and a federal statute-18 U.S.C. § 3060(c). At its April 1997 meeting, the Committee
considered a proposed amendment to Rule 5(c) which would permit magistrate judges to l
grant continuances where the defendant objects. The original proposal originated in the
Federal Magistrate Judges Association, which pointed out that under the current version K
of Rule 5(c), during an initial appearance before a magistrate judge, that judge is not
authorized to grant a continuance over an objection by the defendant; that authority rests
only in a federal district judge. The Committee decided to recommend to the Standing
Committee that it first propose legislative changes to § 3060(c). The Standing L
Committee, however, believed it more appropriate to for the Advisory Committee to
propose a change to Rule 5(c) through the Rules Enabling Act and remanded the issue to
the Advisory Committee. At its October 1997 meeting, the Committee considered the
issue and decided not to pursue the issue any further, and reported that position to the
Standing Committee at its January 1998 meeting.

The matter was presented to the Judicial Conference during its Spring 1998
meeting. In its summary of actions, the Conference remanded the issue to the Advisory
Committee with:

"instructions to the Rules Committee to propose an amendment to
Criminal Rule 5(c) consistent with the amendment 18 U.S.C. § 3060
which has been proposed by the Magistrate Judges Committee."
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At its April 1998 meeting, the Advisory Committee reconsidered the proposed
amendment and voted unanimously to approve the amendment but not to seek publication
of the amendment. The Standing Committee agreed to that position at its June 1998
meeting. The proposal is now a part of the proposed amendments to Rule 5.

The revised rule includes language that expands the authority of a United States
Magistrate Judge to grant a continuance for a preliminary hearing conducted under the
rule. Currently, the rule authorizes a magistrate judge to grant a continuance only in
those cases in which the defendanthas consented to the.,continuance. If the defendant
does not consent, then the government must present the matter to a district court judge,
usually on the same day. As noted above, the proposed amendment conflicts with 18
U.S.C. § 3060, which tracks the original language of the rule and permits only district
court judges to grant continuances when the defendant objects. The Committee believes
that this restriction is an anomaly. The Committee also believes that the change will
promote judicial economy and that it is entirely appropriate to seek this change to the rule
through the Rules EnablingAct procedures. See ,..28 U.S.C. § 2072(b). Under those
procedures, approval by Congress of this rule change would supersede the parallel
provisions in 18 U.S.C. § 3060.

7 F. Rule 6. The Grand Jury:

1. Challenges to Grand Jurors Before Oath Given.

The first substantive change to Rule 6 is in (b)(1). The last sentence of current
Rule 6(b)(1) provides that "Challenges shall be made before the administration of the

L., oath to the jurors and shall be tried by the court." The Committee has deleted that
language from the amended rule. The remainder of this subdivision rests on the
assumption that formal proceedings have begun against a person, i.e. an indictment has

t& been returned. The Committee believed that although the first sentence reflects current
practice that permits a defendant to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the second sentence does not comport with
modern practice. In other words, a defendant will normally not know the composition or
identity of the grand jurors before they are administered their oath. Thus, there is no
opportunity to challenge them and have the court decide the issue before the oath is
given.

, g 2. Disclosure to Armed Forces Personnel.

Rule 6(e)(3)(D)(iv) is a new substantive provision that addresses disclosure of
grand jury information to armed forces personnel where the disclosure is for the purpose
of enforcing military criminal law under the Uniform Code of Military Justice, 10 U.S.C.
§§ 801-946. Although this issue is not likely to arise with great frequency, existing
agreements between the military and the Department of Justice recognize the need for
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coordinated investigation and prosecution of federal crimes that may involve military
personnel. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985); 1984
Memorandum of Understanding Between Department of Justice and Department of 7
Justice; Memorandum of Understanding Between the Z Departments of Justice and
Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes
Over Which the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

G.,' Rule 7. The Indictment and the Information: Deletion of Hard Labor.
~~~~~~~~~~~~~~~~~~~L..

There is a potential substantive change in Rule 7 to the extent that the Committee
has deleted the references to "hard labor" in the rule. This punishment is no longer found
in current federal statutes.

H. Rule 9.- Arrest Warrant or Summons on an Indictment or
Information:

LJ
1. Discretion to Issue Arrest Warrant.

Rule 9(a) has been amended to permit a judge discretion whether to issue an arrest
warrant when a defendant fails to respond to a summons on a complaint. Under the
current rule, if the defendant fails to appear, the judge must issue a warrant. Under the
amended version, if the defendant fails to appear and the government requests that a ll
warrant be issued, the judge must issue one. In the absence of such a request, the judge
has the discretion whether to do so. This change mirrors language in amended Rule 4(a).

Lj5

2. Setting Bail on Warrant.

Another substantive amendment has been made in Rule 9(b)(1), which has been
amended to delete language permitting the court to set the amount of bail on the warrant.
The Committee believes that this language is inconsistent with the 1984 Bail Reform Act. ,
See United States v. Thomas, 992 F. Supp. 782 (D.- Virgin Islands 1998) (bail amount
endorsed on warrant that has not been determined in proceedings conducted under Bail
Reform Act has no bearing on decision by judge conducting Rule 40 hearing). 7

I. Rule 10. Arraignment 7
1. Waiver of Presence for Arraignment.

The proposed amendments to Rule 10 create two exceptions to the requirement
that the defendant must be personally present in court for an arraignment. The first
provides that the court may hold an arraignment in the defendant's absence when the 7

L
I
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L. defendant has waived the right to be present in writing and the court consents to that
waiver and the second permits the court to hold arraignments by video teleconferencing.
A conforming amendment will also be made to Rule 43, which will be presented to the
Standing Committee at its June 2000 meeting.

Although the Committee considered the traditional objections to permitting a
defendant to waive a personal appearance, the Committee nonetheless believed that in
appropriate circumstances the court, and the defendant, should have the option of
conducting the arraignment in the defendant's absence -a procedure used in some state

L courts. The question of when it would be appropriate for a defendant to waive an
appearance is not spelled out in the rule; that decision is left to the defendant and the
court. Under the amendment, the defendant must give his or her consent in writing and it
must be signed by both -the, defendant and the defendant's attorney. Finally, the
amendment requires that the waiver specifically state that the defendant has received a
copy of the charging instrument.

The amendment does not pennit waiver of an appearance when the defendant isL charged with a felony information. In that instance, the defendant is required by Rule
7(b) to be present in court to waive the indictment. Nor does the amendment permit a
waiver of appearance when the defendant is standing mute, or entering a conditional plea,

L a nolo contendere plea, or a, guilty plea. In each of those instances the Committee
believed that it was more appropriate for the defendant to appear personally.

The amendment does not permit the defendant to waive the arraignment itself,
which may be a triggering mechanism for other rules.

2. Video Teleconferencing for Arraignments.

Rule 10(c) addresses the second substantive change in the rule. That rule would
permit the court to conduct arraignments through video teleconferencing. Although the
practice is now used in state courts and in some federal courts, Rules 10 and 43 have
generally prevented federal courts from using that method for arraignments in criminal

L cases. See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280 (9th Cir.
1990)(Rules 10 and 43 require personal appearance; thus, -pilot program for video
teleconferencing not permitted). A similar amendment was proposed by the Committee
in 1993 and published for public comment. The amendment was later withdrawn from
consideration in order to consider the results of several planned pilot programs for civil
cases. Upon further consideration, the Committee believed that the benefits of using
video teleconferencing outweighed the costs of doing so. This amendment also parallels
a proposed change Rule 5.1(d) that would permit initial appearances to be conducted by
video teleconferencing.

In deciding to adopt the amendment, the Committee was persuaded in part by the
fact that some districts deal with a very high volume of arraignments of defendants who

L
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are in custody and because of the distances involved, must be transported long distances. LJ
That procedure can present security risks to law enforcement and court personnel.

The amendment gives the courts the discretion to decide first, whether to permit
video arraignments, and second, what the procedures should be. The Committee was
satisfied that the technology has progressed to the point that video teleconferencing can
satisfactorily address the concerns raised in the past about the ability of'the court and the
defendant to see each other and for the defendant and counsel to be in contact with each
other. K

Unlike the waiver for any appearance whatsoever at an arraignment, noted above,
this particular provision would not require that the waiver for video teleconferencing be
in writing. Nor does it require that the defendant waive that appearance in, person, in
open court.

J. Rule 11. Pleas:

1. Advice to Defendant.

Amended Rule 11(b)(1) requires the court to apprise the defendant of his or her
rights before accepting a plea of guilty or nolo contendere. The list is generally the same
as that in the current rule except that the reference to parole has been removed and the
judge is now required under Rule 1 I(b)(1)(H) to advise the defendant of the possibility of
a fine and special assessment as a part of a maximum possible sentence. Also, the list has
been re-ordered.

2. Agreement Not to Bring Charges.

Rule 1 1(c)(1)(A) includes a substantivechange which recognizes a common type
of plea agreement -that the government will "not bring" other charges.

K. Rule 12. Pleadings and Pretrial Motions: Deletion of Reference to
Local Rules. [

Rule 12(c) includes a substantive change. Currently, the rule provides that unless
a local rule states otherwise, the court may at the time of the arraignment set deadlines for f
motions or requests. The Committee has deleted the reference to the "local rule"
exception to make it clear that judges should be encouraged to set deadlines for motions.
The Committee believed that doing so promotes more efficient case management,
especially when there is a heavy docket of pending cases. Although the rule permits
some discretion in setting a date for motion hearings, the Committee believed that doing
so at an early point in the proceedings would also promote judicial economy. K

L
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L. Rule 12.1. Notice of Alibi Defense: Phone Numbers of Alibi Witnesses.

Amended Rule 12.1 includes a new requirement that in providing the names and
addresses of alibi and any rebuttal witnesses, the parties must also provide the phone
numbers of those witnesses. See Rule 12.1(a)(2), Rule 12.1(b)(1), and Rule 12.1(c). The
Committee believed that requiring such information would facilitate the ability of counsel
to locate and interview those alibi witnesses.

M. Rule 12.2. Notice of Insanity Defense; Mental Examination.

Current Rule 12.2, which addresses the notice requirements for presenting an
insanity defense or evidence of mental condition on the merits, has been amended in
several respects. As amended, the Rule now addresses the issue of a defendant
presenting evidence of his mental condition at a capital sentencing proceeding.

1. Defendant's Notice Requirement.

Under current Rule 12.2(b), a defendant who intends to offer expert testimony on
the issue of his or her mental condition on the question of guilt must provide a pretrial
notice of that intent. The amendment extends that notice requirement to a defendant who
intends to offer expert evidence, testimonial or otherwise, on his or her mental condition
during a capital sentencing proceeding. The amendment adopts the view, as several
courts have recognized, that the better practice is to require pretrial notice of that intent so
that any mental examinations can be conducted without unnecessarily delaying capital
sentencing proceedings.

2. Authority to Order Mental Examination of Defendant.

A change to Rule 12.2(c) clarifies the authority of the court; to order mental
examinations for a defendant. As currently written, the subdivision implies that the trial
court has discretion to grant a government motion for a mental examination of a
defendant who has indicated under Rule 12.2(a) an intent to raise the defense of insanity.
But the corresponding statute, 18 U.S.C. § 4242, requires the court to order an
examination if the defendant has provided notice of an intent to raise that defense and the
government moves for the examination; the amendment conforms Rule 12.2(c) to the
statute. Any examination conducted on the issue of the insanity ,defense would be
conducted in accordance with the procedures set out in the statutory provision.

Although the authority of a trial court to order a mental examination of a
defendant who has registered an -intent to raise the insanity- defense seems clear, the
authority under the Rule to order an examination of a defendant who intends only to
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present expert testimony on his or her mental condition on the issue of guilt is not as
clear. Some courts have concluded that a court may order such an examination. In
United States v. Davis, 93 F.3d 1286 (6th Cir. 1996), however, the court in a detailed
analysis of the issue held that the district court lacked the authority under the rule to order
a mental examinationof a defendant who had provided notice of an intent to offer
evidence on a defense of diminished capacity., The court concluded, however, that the
trial court had the inherent authority to order such an examination.

The amendment clarifies that the authority -of a court to order a mental 7
examination under Rule 12.2(c) extends to those cases when the defendant has provided
notice, under Rule 12.2(b), of an intent to present expert testimony on the defendant's
mental condition, either on the merits or At capital sentencing. See, e.g., United States v.
Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119 S. Ct. 1767 (1999).

The amendment to Rule 12.2(c) is not intended to affect any statutory or inherent
authority a court may have to order other mental examinations.

3. Disclosure of Results of Mental Examination on Defendant;
Reciprocal Disclosure.,,

The issue of when the results of an examination ordered under Rule 12.2(b)(2)
may, or must, be disclosed are addressed in revised Rule 12.2(c)(2). The Supreme Court
has recognized that use of a defendant's statements during a court-ordered examination
may compromise the defendant's right against self-incrimination. See Estelle v. Smith,
451 U.S. 454 (1981) (defendant's privilege against self-incrimination violated when he
was not advised of right to remain silent during court-ordered examination and
prosecution introduced statements during capital sentencing hearing). But subsequent
cases have indicated that the defendant waives the privilege if the defendant introduces
expert testimony on his or her mental condition. That view is reflected in Rule 12.2(c)
which indicates that the statements of the, defendant may be used against the defendant
only after the defendant has introduced testimony on his or her mental condition. What
the current rule does not address is if, and to whatextent, the prosecution may see the
results of the examination, which may include the defendant's statements, when evidence
of the defendant's mental condition is being presented solely at a capital sentencing
proceeding. .

The proposed change in Rule 12.2(c)(2) adopts the procedure used by some courts
to seal or otherwise insulate the results of the examination until it is clear that the
defendant will introduce expert evidence about his or her mental condition at a capital
sentencing hearing; i.e., after a verdict of guilty on one or more capital crimes, and a
reaffirmation by the defendant of an intent to introduce expert mental-condition evidence
in the sentencing phase. Most courts that have addressed the issue have recognized that if
the government obtains early access to the accused's- statements, it will be required to
show that it has not made any derivative use of that evidence7

Er
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Except as noted in Rule 12.2(c)(3), the rule does not address the time for
disclosing results and reports of any expert examination conducted by the defendant.
New Rule 12.2(c)(3) provides that upon disclosure under subdivision (c)(2) of the results
and reports of the government's examination, disclosure of the results and reports of the
defendant's expert examination is mandatory, if the defendant intends to introduce expert
evidence relating to the examination.

4. Introduction of Defendant's Statements.

Rule 12.2(c), as previously written, restricted admissibility of the defendant's
statements during the course of an examination conducted under the rule to an issue
respecting mental condition on which the defendant "has introduced testimony" - expert
or otherwise. As amended, Rule 12.2(c)(4) provides that the admissibility of such
evidence in a capital sentencing proceeding is triggered only by the defendant's
introduction of expert evidence. The Committee believed that, in this context, it was
appropriate to limit the government'sability to use the results of its expert mental
examination to instances in which the defendant has first introduced expert evidence on
the issue.

5. Sanctions.

Rule 12.2(d) has been amended to extend sanctions for failure to comply with the
rule to the penalty phase of a capital case. The selection of an appropriate remedy for the
failure of a defendant to provide notice or submit to an examination under subdivisions
(b) and (c) is with the court's discretion.

M. Rule 12.3. Notice of Public Authority Defense: Telephone Numbers
for Witnesses.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). As in Rule
12.1, the Committee decided to include in the restyled rule the requirement that the
parties provide the telephone numbers of any witnesses disclosed under the rule.

N. Rule 15. Depositions.

1. Producing "Data."

In Rule 15(a), the list of materials to be produced has been amended to include the
broader term "data" to reflect the fact that in an increasingly technological culture, the
information in question may exist in a format not already covered by the more
conventional list, such as a book or document.
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2. Payment of Expenses.

Rule 15(d), which addresses the payment of expenses incurred by the defendant
and the defendant's attorney, has been changed. Under the current rule, if the
government requests the deposition, or if the defendant requests the deposition and is
unable to pay for it, the court may direct the government to pay for travel and subsistence
expenses for both the defendant and the defendant's attorney. In either case, the current
rule requires the government to pay for the transcript. Under the amended rule, if the
deposition was requested by the government, the court must require the government to
pay subsistence and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government
to pay ,subsistence,- travel, Band the; deposition transcript costs-regardless of who
requested the deposition.

0. Rule 16. Discovery and Inspection: Information-Being Used.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature.
Rule 16(a)(1)(E) and 16(a)(1)(F) require production of specified information if the
government intends to "use" the information, "in its case-in-chief at trial." The
Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a
defendant's disclosure of information to the government, should track the similar
language in revised Rule 16(a)(1). InlRule 16(b)(1)(B)(ii), the Committee changed the
current provision which reads: "the defendant intends to introduce as evidence" to the
"defendant intends to use . . ." The Committee recognized that this might constitute a
substantive change in the rule but believed that it was a necessary conforming change
with the provisions in 16(a)(1)(E) and (F), noted supra, regarding use of evidence by the
government.

P. Rule 17. Subpoena: Producing "Data."

A potential substantive change has been made in Rule 17(c)(1); the word "data"
has been added to the list of matters that may be subpoenaed. The Committee believed
that inserting that term will reflect the fact that in an increasingly technological culture,
the information may exist in a format not already covered by the more conventional list,
such as a book or document. A similar change has been made in Rule 15, noted above.

Q. Rule 24. Trial Jurors: Number of Peremptory Challenges. L

Rule 24(b) contains a substantive amendment. For a number of years the
Advisory Committee has discussed possible amendments to Rule 24(b) that would
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equalize the number of peremptory challenges. In 1990, the Advisory Committee
proposed an amendment to Rule 24(b) which would have equalized the number of
peremptory challenges-six apiece-for the prosecution and the defense by reducing the
number of challenges available to the defense by four. The proposed amendment was
approved by the Standing Committee for public comment but when it reviewed the
proposal again in February 1991 following that comment period, it rejected the
amendment. Until 1998, there was no serious attempt to revisit the issue by either the
Advisory Committee or Standing Committee. The Standing Committee's rejection of the
proposal in 1991 has generally been used by the Administrate Office and Judicial
Conference to convince Congress not to amend Rule 24(b).

Nonetheless, in 1998 the Committee believed that in light of persistent proposals
to legislatively amend Rule 24(b) it would be appropriate to revisit the issue. In June
1998, the Standing Committee approved in principle a proposed amendment to Rule
24(b) that, would equalize the number of challenges. The amendment tracked the
legislative proposal in § 501, Senate Bill 3 (Omnibus Crime Control Act of 1997). The
change was not published for comment, with the understanding that it could be included
in the restyling project.

Accordingly, revised Rule 24(b) equalizes the numberof peremptory challenges
normally available to the prosecution and the defense in a felony case. Under the
amendment, the number of challenges available to the defendant remain the same, ten
challenges, and those available to the prosecution's are increased by four. The number of
peremptory challenges in capital and misdemeanor cases remain unchanged.

He Finally, the rule authorizes the court in multi-defendant cases to grant additional
L. peremptory challenges to the defendants. If the court does so, the prosecution may

request additional challenges in a multi-defendant case, not to exceed the total number
available to the defendants jointly. But the court is not required in that case to equalize
the number of challenges.

R. Rule 26. Taking Testimony: Remote Transmission of Testimony.

A substantive change has been made to Rule 26(b). That amendment permits a
court to receive the video transmission of an absent witness if certain-conditions are met.
Current Rule 26 indicates that normally only testimony given orally in open court will be
considered, unless otherwise provided by these rules, an Act of Congress, or any other
rule adopted by the Supreme Court. For example, Rule 15 recognizes that depositions, in
conjunction with Federal Rule of Evidence 804, may be used to preserve and present

r < testimony if there are exceptional circumstances in the case and it is in the interest of
justice to do so.

L7
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The revision to Rule 26(b) extends the logic underlying that exception to
contemporaneous, video testimony of an unavailable witness. The amendment generally
parallels a similar provision in Federal Rule of Civil Procedure 43.

. ,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L

The Committeetbelieved that permitting use of video transmission of testimony
only in those instances when deposition testimony could be used is appropriate. Under
the amendment, the proponent of the testimony must establish that there are exceptional
circumstances for such transmission. A party against whom a deposition may be
introduced at trial will normally have no, basis for objecting if contemporaneous
testimony is used instead.

The amendment recognizes that there is a need for the trial court to impose 7
appropriate safeguards -and procedures to insure the accuracy and quality of the
transmission, the ability of the jurors to hear and view the testimony, and the ability of
the judge, counsel, and the witness to hear and understand each other during questioning.
Deciding what safeguards are appropriate is left to thee sound discretion of the trial court.

Finally, the Committee recognized that there might be Confrontation Clause K
problems but believed that including the requirement of "unavailability" as that term is
defined in Federal Rule of Evidence 804(a) will insure that those rights are not infringed.
of the witness. See' United States v. Gigante,' supra' use of remote transmission of
unavailable witness' testimony did not, violate confrontation clause).

S. Rule 26.2. Producing a Witness's Statement: Preservation of
Statement. C

Current Rule 26.2(c) states that if the court withholds a portion of a statement,
over the defendant's objection, "the attorney for the government" must preserve the V
statement. The Committee believed that the better rule would be for the court to simply
seal the entire statement as a part of the record, in the event that there is an appeal.

T. Rule 29. Motion for Judgment of Acquittal: Timing of Motion.

A change has been made in Rule 29(c)(1), which addresses the issue of the timing
of a motion for acquittal. The amended rule now includes language that the motion must
be made within 7 days after a guilty verdict or after the judge discharges the jury, 7
"whichever is later." That change' reflects the fact that in a capital case or in case' L
involving criminal forfeiture, for example, the'jury may not be discharged until it has
completed its sentencing duties.

Li

L
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VI. Restyling Project -Nonsubstantive, Style, Changes.

Every rule included in this package includes what the Committee believes to be
nonsubstantive, style, changes. Because the accompanying Committee Notes address
those changes, they are not separately discussed in this Report.

VII. Information Items

A. Rules Governing Habeas Corpus Proceedings.

For the last several meetings, the Committee has considered proposed
amendments to the Rules Governing Habeas Corpus Proceedings. The Committee may
have a package of amendments ready for consideration by the Standing Committee at its
June 2000 meeting.

B. Rules Governing Attorney Conduct.

At the Committee's meeting in Williamsburg, Virginia in October 1999, Judge
Scirica informed the Committee of the latest developments of the proposed rules
governing attorney conduct. He noted that at this point, there might be a consensus that if
any rules are to be adopted, it would be better to proceed with a single rule, applicable to
all proceedings, both trial and appellate. Following some discussion of the issue, there
was a consensus that that approach would be appropriate.

C. Rules Governing Electronic Filing.

The Committee is also aware of pending amendments in Civil Rules 5, 6, and 77
concerning electronic filing. Because the Criminal Rules apply the Civil Rules regarding
the filing papers and pleadings, see Criminal Rule 49, the Criminal Rules Committee is
inclined, for now, to let that Committee proceed and not propose any amendments on that
issue.

D. Rules Governing Financial Disclosure.

The Committee is aware that there is growing interest in devising a rule that
insures that a judge does not inadvertently sit on a case where he or she has a financial
interest. Specifically, the Committee understands that the Code of Conduc~t Committee is
addressing the issue and that the current plan is to circulate a proposed Appellate Rule
26.1 as a possible model.
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At its recent meeting, the Committee discussed the problems that might arise in
the context of a criminal trial. Several members raised the question of whether a judge
might be disqualified in a criminal case if he or she has a financial interest in a business
entity that is the victim in the case. The Committee ultimately voted to recommend that
the appropriate committees address the problem of financial disclosure vis a vis victims
in criminal cases. U
Attachments: 0

A. Proposed Amendments to Criminal Rules 1 - 31.
B. Minutes of June 1999 and October 1999 Meetings

rtl
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I. SCOPE, PURPOSE, AND Title I. Applicability of Rules
CONSTRUCTION

___________________________________________________________________ Rule 1. Scope; Definitionsr Rule 1. Scope (a) Scope.

These rules govern the procedure in all criminal proceedings in
the courts of the United States, as provided in Rule 54(a); and, (1) In General. These rules govern the procedure in all
whenever specifically provided in one of the rules, to preliminary, criminal proceedings in the United States District
supplementary, and special proceedings before United States Courts, United States Courts of Appeals, and the
magistrate judges and at proceedings before state and local Supreme Court of the United'States.
judicial officers.

(2) State or Local Judicial Officer. When a rule so
Rule 54. Application and Exception states, it applies to a proceeding before a state or

local judicial officer.
l i (a) Courts. These rules apply to all criminal proceedings in the

United States District Courts; in the District of Guam; in the (3) Territorial Courts. These rules also govern the
District Court for the Northern Mariana Islands, except as procedure in criminal proceedings in the following

I otherwise provided in articles IV and V of the covenant provided courts:
by the Act of March 24, 1976 (90 Stat. 263); in the District Court
of the Virgin Islands; and (except as otherwise provided in the (A) the district court of Guam;
Canal Zone) in the United States District Court for the District of
the Canal Zone; in the United States Courts of Appeals; and in the (B) the district court for the Northern Mariana

i' Supreme Court of the United States; except that the prosecution Islands, except as otherwise provided by law;
of offenses in the District Court of the Virgin Islands shall be by and
indictment or information as otherwise provided by law.

(C) the district court of the Virgin Islands, except

'that the prosecution of offenses in that court
must be by indictment or information as
otherwise provided by law.

Federal Rules of Criminal Procedure
December 7,1999 Draft
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(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules govern

(1) Removed Proceedings. These rules apply to criminal all proceedings after removal from a state court, state
prosecutions removed to the United States district courts from law governs a dismissal by the prosecution. L
state courts and govern all procedure after removal, except that
dismissal by the attorney for the prosecution shall be governed by
state law.

(2) Offenses Outside a District or State. These rules apply to
proceedings for offenses committed upon the high seas or .F
elsewhere out of the jurisdiction of any particular state or district, .
except that such proceedings may be had in any district
authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power ofjudges of
the United States or of United States magistrate judges to hold
security of the peace and for good behavior under Revised
Statutes, § 4069, 50 U.S.C. § 23, but in such cases the procedure
shall conform to these rules so far as they are applicable.

(4) Proceedings Before United States Magistrate Judges.
Proceedings involving misdemeanors and other petty offenses are
governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not governed
extradition and rendition of fugitives; civil forfeiture of property by these rules include: l n

for violation of a statute of the United States; or the collection of
fines and penalties. Except as provided in Rule 20(d) they do not (A) the extradition and rendition of a fugitive;
apply to proceedings under 18 U.S.C. Chapter 403 -Juvenile
Delinquency - so far as they are inconsistent with that chapter. (B) a civil property forfeiture for the violation of a
They do not apply to summary trials for offenses against the federal statute;
navigation laws under Revised Statutes §§ 4300-4305, 33 U.S.C.
§§ 391-396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;
under Revised Statutes §§ 4079-4081, as amended, 22 U.S.C. §§
256-258, or to proceedings for fishery offenses under the Act of (D) a proceeding under a statute governing juvenile
June 28, 1937, c. 392, 50 Stat. 325-327, 16 U.S.C. §§ 772-772i, delinquency to the extent the procedure is XA

or to proceedings against a witness in a foreign country under 28 inconsistent with the statute, unless Rule 20(d)
lU.S.C. § 1784. provides otherwise; and

(E) a dispute between seamen under 22 U.S.C.
§§ 256-58.

Federal Rules of Criminal Procedure
December 7, 1999 Draft

Page 2



(c) Application of Terms. (Rule 54 continued) As used in these (b) Definitions. The following definitions apply to these
a rules the following terms have the designated meanings. rules:

31 "Act of Congress" includes any act of Congress locally (1) "Attorney for the government" means:
- applicable to and in force in the District of Columbia, in Puerto

Rico, in Puerto Rico, in a territory or in any insular possession. (A) the Attorney General, or an authorized assistant;
L

"Attorney for the government" means the Attorney General, an (B) a United States attorney, or an authorized
e authorized assistant of the Attorney General, a United States assistant;

Attorney, an authorized assistant of a United States Attorney,
when applicableto cases arising under the laws of Guam the (C) when applicable to cases arising under Guam
Attorney General of Guam or such other person or persons as law, the Guam Attorney General or other person
may be authorized by the laws of Guam to act therein, and when whom Guam law authorizes to act in the matter;
applicable to cases arising under the laws of the Northern Mariana and
Islands the Attorney General of the Northern Mariana Islands or
any other person or persons as may be authorized by the laws of (D) any other attorney authorized by law to conduct
the Northern Marianas to act therein. proceedings under these rules as a prosecutor.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash," "plea in abatement,"
X "plea in bar" and "special plea in bar," or words to the same

effect, in any act of Congress shall be construed to mean the
motion raising a defense or objection provided in Rule 12.

"District court" includes all district courts named in subdivision
| (a) of this rule.

"Federal magistrate judge" means a United States magistrate (2) "Court" means a federal judge performing functions
judge as defined in 28 U.S.C. §§ 631-639, ajudge of the United authorized by law.
States or another judge or judicial officer specifically empowered
by statute in force in any territory or possession, the (3) "Federal judge" means [Study further possibility of
Commonwealth of Puerto Rico, or the District of Columbia, to deletion or incorporation into Rule l(c)]:
perform a function to which a particular rule relates.

"Judge of the United States" includes a judge of the district court, (A) a justice or judge of the United States as these
court of appeals, or the Supreme Court.

"Law" includes statutes and judicial decisions. (B) a magistrate judge; or

(C) a judge confirmed by the United States Senate
"Magistrate judge" includes a United States magistrate judge as and empowered by statute mi any

defined in 28 U.S.C. §§ 631-639, a judge of the United States, commonwealth, territory, or possession to
S another judge or judicial officer specifically empowered by commonw tha tertor rule

statute in force in any territory or possession, the Commonwealth perform a function to which a particular rule
of Puerto Rico, or the District of Columbia, to perform a function relates.
to which a particular rule relates, and a state or local judicial (4) "Judge" means a federal judge or a state or local
officer, authorized by 18 U.S.C. § 3041 to perform the functions judicial officer.
prescribed in Rules 3, 4, and 5.

(5) "Magistrate Judge" means a United States magistrate
l_________________________________________________ judge as defined in 28 U.S.C. §§ 631-39.
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"Oath" includes affirmations. (6), "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, territory and (8) "Petty offense" is defined in 18 U.S.C. § 19.
insular possession. I F n

(9) "State" includes the District of Columbia, and any
"United States magistrate judge" means the officer authorized by commonwealth, territory, or possession of the United
28 U.S.C. §§ 631-639. States.

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act under 18
U.S.C. § 3041; and

(B) a judicial officer specifically empowered by
statute in force in the District of Columbia or in
any commonwealth, territory, or possession, to
perform a function to which a particular rule
relates.

(c) Authority of Justices and Judges of the United States. t
When these rules authorize a magistrate judge to act, any
other federal judge may also act.

Federal Rules of Criminal Procedure
December 7,1999 Draft
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Committee Notes
Rule 1
December 1, 1999

COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54 which deals
with the application of the rules. Consistent with the title of the existing rule, the
Committee believed that a statement of the scope of the rules should be placed at
the beginning to show readers which proceedings are governed by these rules.
The Committee also revised the rule to incorporate the definitions found in Rule
54(c) as a new Rule 1(b).

Rule 1(a) now contains language from Rule 54(b). But language in
current Rule 54(b)(2)-(4) has been deleted for several reasons: First, Rule 54(b)(2)
refers to a venue statute that governs an offense committed on the high seas or
somewhere outside the jurisdiction of a particular district; it is unnecessary and
has been deleted because once venue has been established, the Rules of Criminal
Procedure automatically apply. Second, Rule 54(b)(3) currently deals with peace
bonds; that provision is inconsistent with the governing statute and has therefore
been deleted. Finally, Rule 54(b)(4) references proceedings conducted before
United States Magistrate Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with
the exception of the references to fishery offenses and to proceedings against a
witness in a foreign country. Those provisions were considered obsolete. But if
those proceedings were to arise, they would be governed by the Rules of Criminal
Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with
several exceptions. First, the reference to an "Act of Congress" has been replaced
with the term "federal statute." Second, the language concerning demurrers, pleas
in abatement, etc. has been deleted as being anachronistic. Third, the definitions
of "civil action" and "district court" have been deleted. Fourth, the term "attorney
for the government" has been expanded to include reference to those attorneys
who may serve as special or independent counsel under applicable federal
statutes.

Fifth, the Committee added a definition for the term "court"C in Rule
1(b)(1). Although that term originally was almost always synonymous with the
term "district judge," the term might be misleading or unduly narrow because it
may not cover the many functions performed by magistrate judges. See generally
28 U.S.C. §§ 132, 636. Additionally, the term does not cover Circuit judges who
may be authorized to hold a district court. See 28 U.S.C. § 291. The proposed
definition continues the traditional view that "court" means district judge, but also



reflects the current understanding that magistrate judges act as the "court" in,
many proceedings.

tJ
Sixth, the term "Judge of the United States"' has been replaced with the

term "Federal Judge." That term includes, as noted in Rule l(b)(3)(C), federal r
judges other than Article III judges who may be authorized by statute to perform a
particular act specified in the Rules of Criminal Procedure. Seventh, the
definition of " "Law," has been deleted as being superfluous, and possibly
misleading because it suggests that administrative regulations are excluded.

Eighth, the current rules include three definitions of, "magistrate judge." A,
The term used in amended Ruleq1 l(b)(5) is limited to United States Magistrate
Judges. In the current rules the term magistrate judge includes not only United
States Magistrate Judges, but also. district court judges, court of appeals judges,
Supreme Court Justices, and where: authorized, state and local officers. The
Committee believed that the rules should reflect current practice, i.e. the wider
and almost exclusive use, of lUnited States Magistrate Judges, especially in
preliminairy matters. The definition, however, is not intended to restrict the use of
other federal judicial officers, to perform Ithose functions. Thus, Rule l(c) hais
been added to imake it clear that where thy rules authorize a magistrate judge to
act, any other federal judge or justice may act.

Finally, the term "organization" ha$,,been added to the list of definitions.

The remainder of the rule has been amended as part of the general
restyling of the rules to make them more easily understood. In addition to
changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These
changes are intended to be stylistic only.

L7
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just determination of These rules are to be interpreted to provide for the just

every criminal proceeding. They shall be construed to secure determination of every criminal proceeding, to secure

simplicity in procedure, fairness in administration and the simplicity in procedure and fairness in administration, and to

elimination of unjustifiable expense and delay. eliminate unjustifiable expense and delay.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

I
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Committee Notes
Rule 2
December 1, 1999

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules
of Criminal Procedure. The words "are intended" have been changed to read "are
to be interpreted." The Committee believed that was the original intent of the K
drafters and more accurately reflects the purpose of the rules.

tj
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II. PRELIMINARY PROCEEDINGS Title II. Preliminary Proceedings

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the essential facts
constituting the offense charged. It shall be made upon oath constituting the offense charged. It must be made under oath
before a magistrate judge. before a magistrate judge, or, if none is reasonably available,

before a state or local judicial officer.

IC~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Conmilttee Notes
Rule 3
December 1, 1999

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the
Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic and no substantive change is intended, except as described below.

The amendment makes one substantive change. Currently, Rule 3 requires
the complaint to be sworn before a "magistrate judge," which under current Rule
54 could include a state or local judicial officer. Revised Rule 1 no longer U
includes state and local officers in the definition of magistrate judges for the
purposes of these rules. Instead, the definition includes only United States
Magistrate Judges. Rule 3 requires that the complaint be made before a United
States Magistrate Judge or before a state or local officer. The revised rule does,
however, make a change to reflect prevailing practice and the outcome desired by
the Committee-that the procedure take place before a federal judicial officer if
one is reasonably available. As noted in Rule 1(c), where the rules, such as Rule
3, authorize a magistrate judge to act, any other federal judge may act. p

ru7
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{ | Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or a Summons on a Complaint

(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more affidavits filed
affidavit or affidavits filed with the complaint, that there is with the complaint establish probable cause to believe
probable cause to believe that an offense has been committed and that an offense has been committed and that the defendant
that the defendant has committed it, a warrant for the arrest of the committed it, the judge must issue an arrest warrant to an
defendant shall issue to any officer authorized by law to execute officer authorized to execute it. At the request of the
it. Upon the request of the attorney for the government a attorney for the government, the judge must issue aEl summons instead of a warrant shall issue. More than one warrant summons, instead of a warrant, to a person authorized to
or summons may issue on the same complaint. If a defendant fails serve it. A judge may issue more than one warrant or
to appear in response to the summons, a warrant shall issue. summons on the same complaint. If a defendant fails to

appeaf in response to a summons, a judge may, and upon
request of the attorney for the government must, issue a
warrant.

(b) Probable Cause. The finding of probable cause may be
based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the magistrate (1) Warrant. A warrant must:
judge and shall contain the name of the defendant or, if the
defendant's name is unknown, any name or description by which (A) contain the tdefendant's name or, if it is
the defendant can be identified with reasonable certainty. It shall unknown, a name or description by which the
describe the offense charged in the complaint. It shall command defendant can be identified with reasonable
that the defendant be arrested and brought before the nearest certainty;
available magistrate judge.

(B) describe the offense charged in the complaint;
(2) Summons. The summons shall be in the same form as the

towarrant except that it shall summon the defendant to appear (C) command that the defendant be arrested and

before a magistrate at a stated time and place. promptly brought before a magistrate judge or, if
none is reasonably available, before a state or
local judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons is to be in the same form as a
warrant except that it must require the defendant to
appear before a magistrate judge at a stated time and

l, ______________________________________________________________ place.

F
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____ExecutionorService,_andReturn.

(c) Execution or Service, and Return.
|(d) Execution or Service; and Return.

(1) By Whom. Only a marshal or other authorized
(1) By Whom. The warrant shall be executed by a marshal or by officer may execute a warrant. Any person

some other officer authorized by law. The summons may be authorized to serve a summons in a federal civil
served by any person authorized to serve a summons in a civil action may serve the summons.
action.

(2) Territorial Limits. A warrant may be executed, or a
summons served, only within the jurisdiction of the

(2) Territorial Limits. The warrantmay be executed or the United States.
summons may be served at any place within the jurisdiction of
the United States.

I~~~~~~~~~~~~~~~~3 Manner. . i
(3) Manner. The warrant shall be executed by the arrest of the (3) Manner.

defendant. The officer need not have the warrant at the time of
. ~~~~~~~~~~~~~~~~(A) A warrant is executed by arresting the defendant.

the arrest but upon request shall~show the warrant to the ( rf <

defendant as soon as possible. If the officer does not have the Upon arrest, the officer must inform the IJ

warrant at the time of the arrest, the officer shall then inform the: defendant of the warrant's existence and of the
defendant of the offense charged and of the fact that a warrant has offense charged. At the defendant's request, the
been issued. The summons shall be served upon a defendant by ofafier must show the warrant to the defendant
delivering a copy to the defendant personally, or by leaving it at as soon as possible.
the defendant's dwelling house or usual place of abode with some

. .. ............. . , ~~~~(1) A summons is served on a defendant:
person of suitable age and discretion then residing therein and by B A
mailing a copy of the summons to the defendant's last known i b

adres (X) 'by personal delivery; oraddress.r

(ii) by leaving it at the defendant's residence or
usual place of abode with a person of
suitable age and discretion residing at that
location and by mailing a copy to the '

defendant's last known address.

(C) A summons to an organization is served by
delivering a copy to an officer or to a managing
or general agent or to another agent appointed or
legally authorized to receive service of process. i

A copy must also be mailed to the organization's
last known address within the district or to its
principal place of business elsewhere in the

._______________________________ _ United States.
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(4) Return. The officer executing a warrant shall make return (4) Return.
thereof to the magistrate judge or other officer before whom the
defendant is brought pursuant to Rule 5. At the request of the (A) After executing a warrant, the officer must

L~ attorney for the government any unexecuted warrant shall be return it to the judge before whom the defendant
returned to and canceled by the magistrate judge by whom it was is brought in accordance with Rule S. At the
issued. On or before the return day the person to whom a request of the attorney for the government, an(K summons was delivered for service shall make return thereof to unexecuted warrant must be brought back to and
the magistrate judge before whom the summons is returnable. At canceled by a magistrate judge or, if none is
the request of the attorney for the government made at any time reasonably available, by a state or local officer.
while the complaint is pending, a warrant returned unexecuted
and not canceled or summons returned unserved or a duplicate (B) The person to whom a summons was delivered

* thereof may be delivered by the magistrate judge to the marshal for service must return it on or before the return
or other authorized person for execution or service. day.

(C) At the request of the attorney for the
government, a judge may deliver an unexecuted
warrant or an unserved summons or a copy of
the warrant or summons to the marshal or other
authorized person for execution or service.

FM

v
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.
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Committee Notes
Rule 4
December 1, 1999

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first substantive change is in Rule 4(a), which has been amended to
provide an element of discretion in those situations when the defendant fails to
respond to a summons. Under the current rule, the judge must in all cases issue act
an arrest warrant. The revised rule provides discretion to the judge to issue an
arrest warrant if the attorney for the government does not request that an arrest
warrant be issued for a failure to appear. Li

Current Rule 4(b), which refers to the fact that hearsay evidence may be
used to support probable cause, has been deleted. That language was added to the
rule in 1974, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1974 Amendments to Rule 4 (citing cases). In the intervening f
years, the case law has become perfectly clear on that proposition. Thus, the
Committee believed that the reference to hearsay was no longer necessary.
Furthermore, the limited reference to hearsay evidence was misleading to the
extent that it might have suggested that other forms of inadmissible evidence
could not be considered. For example, the rule made no reference to considering
a defendant's prior criminal record, which clearly may be considered in deciding
whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 d
(1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the
matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That
rule explicitly provides that the Federal Rules of Evidence do not apply to
"preliminary examinations in criminal cases, . . . issuance of warrants for arrest, P
criminal summonses, and search warrants." The Advisory Committee Note Lf
accompanying that rule recognizes that: "The nature of the proceedings makes
application of the formal rules of evidence inappropriate and impracticable." The
Committee did not intend to make any substantive changes in practice by deleting
the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an
arrest warrant and a summons and includes two substantive changes. First, Rule
4(b)(1)(C) requires that the warrant require that the defendant be brought
"promptly" before a judge. The Committee believed that this was a more
appropriate standard than the current requirement that the defendant be brought -



Or
before the "nearest available" magistrate judge. This language accurately reflects
the thrust of the original rule, that time is of the essence and that the defendant
should be brought with dispatch before a judicial officer in the district. Second,
the revised rule states a preference that the defendant be brought before a federal

C judicial officer.

Rule 4(b)(2) has been amended to require that if a summons is issued, the
defendant must appear before a magistrate judge. The current rule requires the
appearance before a "magistrate," which could include a state or local judicial
officer. This change is consistent with the preference for requiring defendants to
appear before federal judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three substantive changes. First,
current Rule 4(d)(3) provides that the arresting officer is only required to inform'IL the defendant of the offense charged and that a warrant exists, if the officer does
not have a copy of the warrant. As revised, Rule 4(c)(3)(A) requires the arresting
officer in all instances to inform the defendant of the offense charged and of theIL+.9 fact that an arrest warrant exists. The new rule continues the current provision
that the' arresting officer need not have a copy of the 'warrant but'if the defendant
requests to see it, the officer must show the warrant to the defendant as soon as
possible. The rule does not attempt to define any particular time limits for
showing the warrant to the defendant.

ILv Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision
specifies the manner of serving a summons on an organization. The Committee
believed that Rule 4 was the more appropriate location for general provisions
addressing the mechanics of arrest warrants and summons. Revised Rule 9
liberally cross-references the basic provisions appearing in Rule 4. Under the
amended rule, in all cases in which a summons is being served on an organization,
a copy of the summons must be mailed to the organization.

l Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requiresF '38 that an unexecuted warrant must be returned to the judicial officer or judge who
issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant is executed,
the officer must return it to the judge before whom the defendant will appear
under Rule 5. At the government's request, however, an unexecuted warrant may
be returned and canceled by any magistrate judge. The change recognizes the
possibility that at the time the warrant is returned, the issuing judicial officer may
not be available.

1
IL



Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule, an (a) In General.
officer making an arrest under a warrant issued upon a complaint
or any person making an arrest without a warrant shall take the (1) A person making an arrest must promptly take the
arrested person without unnecessary delay before the nearest arrested person before a magistrate judge or, if none
available federal magistrate judge or, in the event that a federal is reasonably available, before a state or local
magistrate judge is not reasonably available, before a state or judicial officer.
local judicial officer authorized by 18 U.S.C. §304 1. If a person
arrested without a warrant is brought before a magistrate judge, a (2) When a person arrested without a warrant is brought
complaint, satisfying the probable cause requirements of Rule before the judge, a complaint meeting Rule 4(a)'s
4(a), shall be promptly filed. When ,a person, arrested with or requirement of probable cause must be filed
without a warrant or given a summorns, appears initially before promptly.
the magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule An (3) An officer making an arrest under a warrant issued
officer making ah arrest under awarratf issued upon a complaint upon a complaint charging solely a violation of 18
charging solely a violatin of 18 U.S.C. 1073 ined not comply U.S.C.,§ 1073 need not comply with this rule if the
with this rule if the person arrested is person arrested is transferred without unnecessary
unnecessary delayto ,JapprOprjate state or local delay to the custody of appropriate state or local

authorities in the distc of ast' t d an attornefor the authorities in the district of arrest and an attorney for
government moves d te district in whicj the warrant the government moves promptly, in the district in
was issued, to dismiss the cotiipl 4 " which the warrant was issued, to dismiss the

complaint.

L

C'
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(c) Offenses Not Triable by the United States Magistrate (b) Felonies.
Judge. If the charge against the defendant is not triable by the
United States magistrate judge, the defendant shall not be called (1) If the offense charged isa felony, the judge must

upon to plead. The magistrate judge shall inform the defendant of inform the defendant of the following:

the complaint against the defendant and of any affidavit filed
therewith, of the defendant's right to retain counsel or to request (A) the complaint against the defendant, and any

! the assignment of counsel if the defendant is unable to obtain affidavit filed with it;

counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge shall (B) the defendant's right to retain counsel or to

inform the defendant that the defendant is not required to make a request that counsel be appointed if the

statement and that any statement made by the defendant may be defendant cannot obtain counsel;

used against the defendant. The magistrate judge shall also
inform the defendant of the right to a preliminary examination. (C) the circumstances under which the defendant

The magistrate judge shall allow the defendant reasonable time may secure pretrial release;
and opportunity to consult counsel and shall detain or 1

\ conditionally release the defendant as provided by statute or in (D) any right to a preliminary hearing; and

these rules.
(E) the defendant's right not to make a statement,

and that any statement made may be used
against the defendant.

(2) The judge must allow the defendant reasonable
opportunity to consult counsel.

(3) The judge must detain or conditionally release thef defendant as provided by statute or these rules.

(4) A defendant may be asked to plead only under Rule
10.

(b) Misdemeanors and Other Petty Offenses. If the charge (c) Misdemeanors. If a defendant is charged with a
(b)~.. misdemeanor, the judge must inform the defendant in

against the defendant is a misdemeanor or other petty offense acodance th Rule mtnb)df)t
triable by a United States magistrate judge under 18 U.S.C. §
3401, the magistrate judge shall proceed in accordance with Rule
58.

(d) Video Teleconferencing. Video teleconferencing may
be used to conduct an appearance under this rule if the
defendant waives the right to be present.

I
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Committee Notes
Rule 5
December 1, 1999

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

Several changes have been made in Rule 5(a), which governs, initial
appearances by an arrested defendant before a magistrate judge. The first is a
clarifying change; revised Rule 5(a)(1) provides that a person making the arrest
must bring the defendant "promptly" before a magistrate judge, instead of the
current reference to "nearest available" magistrate. This language parallels
changes in Rule 4 and reflects the view that time is of the essence. In County of
Riverside v. McLaughlin, 500 U.S. 44 (1991), the Supreme Court used both terms
interchangeably and the Committee, intends no change in practice. A second
change is substantive, and reflects the stated preference (as in other provisions
throughout the rules) that the defendant be brought before a federal judicial
officer. Only if a magistrate judge is not available should the defendant be taken
before a state or local officer. The1 third sentence in current Rule 5(a), which
states that a magistrate judge must proceed in accordance with the rule where a
defendant is arrested without a warrant or given a summons, has been deleted
because it is unnecessary. L

Rule 5(b), currently Rule 5(c)l, has been retitled to more clearly reflect the r
subject of that subdivision, the procedure to be used if the- defendant is charged
with a felony. Rule 5(b)(4) has been added to make clear that a defendant may
only- be called upon to enter a plea under the provisions of Rule 10. That
language is intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1,
which deals with preliminary hearings in felony cases.

The final substantive change is in new Rule 5(d), which permits video
teleconferencing for an appearance under this rule, if the defendant consents.
This change reflects the growing practice among state courts to use video
teleconferencing to conduct initial proceedings. A similar amendment has been
made to Rule 10 concerning arraignments. In amending Rules 5, 10, and 43
(which generally requires the defendant's presence at all proceedings), the
Committee was very much aware of the argument that permitting a defendant to
appear by video teleconferencing might be considered an erosion of an important
element of the judicial process. The Committee nonetheless believed that in

-J



appropriate circumstances the court, and the defendant, should have the option of
using video teleconferencing, as long as the defendant consents to that procedure.
The question of when it would be appropriate for a defendant to consent is not
spelled, out in the rule. That is left to the defendant and the court in each case.
Nor does the rule specify any particular technical requirements regarding the
system to be used.



Rule 5.1. Preliminary Hearing in a Felony Case

Rule 5(c) Offenses Not Triable by the United States' (a) In GeneraL If charged with a felony, a defendant is

Magistrate Judge.. entitled to a preliminary hearing before a magistrate

judge unless:
A defendant is entitled to a preliminary examination, unless

waived, when charged with any offense, other than a petty (1) the defendant waives the hearing;
offense, which is to be tried by a judge of the district court. If the
defendant waives preliminary examination, the magistrate judge (2) the defendant is indicted; or
shall forthwith hold the defendant to answer in the district court.
If the defendant does not waive the preliminary examination, the (3) the government files an information under Rule
magistrate judge shall schedule a preliminary examination. 7(b).

Such examination shall be held within a reasonable time but in (b) Scheduling. The magistrate judge must hold the m

any event not later than 10 days following the initial appearance if preliminary hearing within a reasonable time, but no later l
the defendant is in, custody and no later than 20 days if the than 10 days after the initial appearance if the defendant
defendant is not in custody, provided, however, that the is in custody and no later than 20 days if not in custody.
preliminary examination shall not be held if the defendant is
indicted or if an information against the defendant is filed in
district court before the date set for the preliminary examination.

With the consent of the defendant and upon a showing of good (c) Extending the Time. With the defendant's consent and
cause, taking into account the public interest in the prompt upon a showing of good cause - taking into account the
causesition of crimma cases, time limits specified in this public interest in the prompt disposition of criminal cases
disposition of criminal cases, time limits specified in this
subdivision may be extended one or more times by a federal - a magistrate judge may extend the time limits in Rule
magistrate judge. In the absence of such consent by the defendant, 5.1(b) one or more times. If the defendant does not -L

time limits may be extended by a judge of the United States only consent, the magistrate judge may extend the time limits
upon a showing that extraordinary circumstances exist and that only on a showing that extraordinary circumstances exist f7
delay is indispensable to the interests of justice and justice requires the delay.

Rule 5.1. Preliminary Examination. (d) Probable-Cause Finding. If the magistrate judge finds
probable cause to believe an offense, has been committed

(a) Probable Cause Finding. If from the evidence it appears that and the defendant committed it, the magistrate judge
there is probable cause to believe that an offense has been must promptly require the defendant to appear for further
committed and that the defendant committed it, the federal proceedings. The defendant may cross-examine adverse
magistrate judge shall forthwith hold the defendant to answer in witnesses and may introduce evidence but cannot object I
district court. The finding of probable cause may be based upon to evidence on the ground that it was -unlawfully
hearsay evidence in whole or in part. The defendant may cross- acquired. C

examine adverse witnesses and may introduce evidence.
Objections to evidence on the ground that it was acquired by
unlawful means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial court
as provided in Rule 12. ___
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(b) Discharge of Defendant. If from the evidence it appears that (e) Discharging the Defendant. If the magistrate judge

there is no probable cause to believe that an offense has been finds no probable cause to believe an offense has been
E71 committed or that the defendant committed it, the federal committed or the defendant committed it, the magistrate

magistrate judge shall dismiss the complaint and discharge the judge must dismiss the complaint and discharge the
defendant. The discharge of the defendant shall not preclude the defendant. A discharge does not preclude the
government from instituting a subsequent prosecution for the government from later prosecuting the defendant for the
same offense. same offense.

(c) Records. After concluding the proceeding the federal (1) Records. The preliminary hearing must be recorded by a

magistrate judge shall transmit forthwith to the clerk of the court reporter or by a suitable recording device. A
district court all papers in the proceeding. The magistrate judge recording of the proceeding may be made available to

shall promptly make or cause to be made a record or summary of any party upon request. A copy of the recording and a
such proceeding. transcript may be provided to any party upon request and

upon payment as required by applicable Judicial

(1) On timely application to a federal magistrate judge, the Conference regulations.
attorney for a defendant in a criminal case may be given the

t opportunity to have the recording of the hearing on preliminary
examination made available to that attorney in connection with

to any further hearing or preparation for trial. The court may, by
local rule, appoint the place for and define the conditions under
which such opportunity may be afforded counsel.

(2) On application of a defendant addressed to the court or any
judge thereof, an order may issue that the federal magistrate judge
make available a copy of the transcript, or of a portion thereof, to
defense counsel. Such order shall provide for prepayment of costs
of such transcript by the defendant unless the defendant makes a
sufficient affidavit that the defendant is unable to pay or to give
security therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States Courts
from available appropriated funds. Counsel for the government
may move also that a copy of the transcript, in whole or in part,
be made available to it, for good cause shown, and an order may

dr be entered granting such motion in whole or in part, on
appropriate terms, except that the' government need not prepay
costs nor furnish security therefor.

(d) Production of Statements. (g) Production of Statements.
(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing (1) In General. Rule 26.2(a)-(d) and (f) applies at any
un) .i rule, 26 ur(a)-(d)ga d caple shawny heai hearing under this rule, unless the magistrate judge
llu nder this rule, unless the court, for good cause shown, rules for good cause, rules otherwise in a particular case.

10 otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a
(2) Sanctions for Failure to Produce Statement. If a' party elects party disobeys a Rule 26.2(a) order to deliver a
not to comply with an order under Rule 26.2(a) to deliver a sate to the moin (arty, th magise j
statement to the moving party, the court may not consider the statement to the moving party, the magistrate judge
testimony of a witness whose statement is withheld. sta nt is thetd.

3 , ~~~~~~~~~~~~~~~~~~~~statement is withheld.
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Committee Notes
Rule 5.1
December 1, 1999

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying
statute, 18 U.S.C. § 3060, uses the phrase preliminary examination, the
Committee believes that the phrase preliminary hearing is more accurate. What
happens at this proceeding is more than just an examination; it includes an
evidentiary hearing, argument, and a judicial ruling. Further, the phrase
preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of
current Rule 5(c). Rule 5.1(b) includes material currently located in Rule 5(c):
scheduling and extending the time limits for the hearing. Although the rule
continues to refer to proceedings before a "court," the Committee is aware that in
most districts, magistrate judges perform these functions. That point is also
reflected in the definition of "court" in Rule 1(b), which in turn recognizes that
magistrate judges may be authorized to act. J

Rule 5.1(d), addressing the issue of probable cause, contains the language il
currently located in Rule 5.1(a), with the exception of the sentence, "The finding
of probable cause may be based upon hearsay evidence in whole or in part." That
language was included in the original promulgation of the rule in 1972. Similar
language was added to Rule 4 in 1974.' In the Committee Note on the 1974'
amendment, the Advisory Committee explained that the language was included to
make it clear that a finding of probable cause may be based upon hearsay, noting
that there had been some uncertainty in the federal system about the propriety of
relying upon hearsay at the preliminary examination. See Advisory Committee
Note to Rule 5.1 (citing cases and commentary). Federal 'law is now clear on that
proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best
addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule explicitly
states that the, Federal 'Rules of Evidence do not, apply to "preliminary
examinations in criminal cases,.. .issuance of warrants for arrest, criminal
summonses, and search warrants." The Advisory Committee Note accompanying l
that rule recognizes that: "The nature of the proceedings makes application of the
formal rules of evidence inappropriate and impracticable." The Committee did



not intend to make any substantive changes in practice by deleting the reference
to hearsay evidence.

Rule 5.1(c) contains a substantive change. The revised rule includes
language that expands the authority of a United States Magistrate- Judge to grant a
continuance for a preliminary hearing conducted under the rule. Currently, the
rule authorizes a magistrate judge to grant a continuance only in those cases in
which the defendant has consented to the continuance.' If the defendant does not
consent, then the government must present the matter to a district court judge,
usually on the same day. The proposed amendment conflicts with 18 U.S.C. §
3060, which tracks the original language of the rule, and permits only district court
judges to grant continuances when the defendant objects. The Committee
believes that this restriction is an anomaly and that it can lead to needless
consumption of judicial and other resources. Magistrate judges are routinely
required to make probable cause determinations and other difficult decisions
regarding',the defendant's liberty interests, reflectrng that the magistrate judge's
role has developed toward a higher level of responsibility for pre-indictment
matters. The Committee believes that the change in the rule will provide greater
judicial economy and that it is entirely appropriate to seek this change to thexrule
through the Rules Enabling Act procedures. 'ISee ,28 U.S.C. § 2072(b)." Under
those procedures, approval by Congress of this' ruled change would supersede the
parallel provisions in,18 U.S.C. § 3060.

Rule 5.1(e), which deals with the discharge of a defendant, consists of
former Rule 5.1 (b).

Rule 5.1(f) is a revised version of the material in current Rule 5.1(c).
Instead of including detailed information in the rule itself concerning records of
preliminary hearings, ithe Committee opted' simply to direct the reader to the
applicable Judicial Conference regulations governing records. The Committee did
not intend to make any substantive changes in the way in which those records are
currently made available.

Finally, although the rule speaks in terms of initial appearances being
conducted before a magistrate judge, Rule 1(c) makes clear that a district judge
may perform any function in these rules that a magistrate judge may perform.

£7~.F
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III. INDICTMENT AND INFORMATION Title III. The Grand Jury, The Indictment,
l ________________________________________ _ |and The Information

Rule 6. The Grand Jury, Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand juries to -(1) In General When the public interest so requires, the
be summoned at such time as the public interest requires. The court must order that one or more grand juries be
grand jury shall consist of not less than 16 nor more than 23 summoned.'A grand jury must have 16 to 23
members. The court shall direct that a sufficient number of legally members, and the court must order that enough
qualified persons, be summoned to meet this requirement. legally qualified persons be summoned to meet this

requirement. _

(2) Alternate Jurors. The court may direct that -alternate jurors
may be designated at the timne a grand jury is selected. Alternate (2) Alternate Jurors. When a grand jury is selected, the |.
jurors in the order in which they were designated may thereafter court may designate alternate jurors. They must be
be impanelled as provided in subdivision (g) of this rule. 'drawn and summoned in the same manner and must -

Alternate jurors shall be drawn in the same manner and shall have have the same qualifications as regular jurors.
the same qualifications as the regular jurors, and if impanelled Alternate jurors will be impaneled in the sequence in
shall be subject to the same challenges, shall take the same oath which they are designated. If impaneled, an alternate
and shall have the sane functions, powers facilities and juror is subject to the same challenges, takes the
privileges as the regular jurors. same oath, and has the same functions, duties,

powers, and privileges as a regular juror.
(b) Objections to Grand Jury and to Grand Jurors. (b) Objections to the Grand Jury or to a Grand Juror. '
(1) Challenges. The attorney for the government or a defendant (1) Challenges. Either the government or a defendant

who has been held to answer in the district court may challenge may challenge the grand jury on the ground that it |
the array of jurors on the ground that the grand jury, was not was not lawfully drawn, summoned, or selected, and l
selected, drawn or summoned in accordance with law, and may may challenge an individual juror on the ground that
challenge an individual juror on the ground that the juror is not the juror is not legally qualified.
legally qualified. Challenges shall be made before the
administration of the oath to the jurors and shall be tried by the (2) Motion to Dismiss an Indictment. A party may
court. move to dismiss the indictment based on an

objection to the grand jury or on an individual |

(2) Motion to Dismiss. A motion to dismiss the indictment may juror's lack of legal qualification, unless the court
be based on objections to the array or on the lack of legal has previously ruled on the same objection under
qualification of an individual juror, if not previously determined Rule 6(b)(1). The motion to dismiss is governed by m

upon challenge. It shall be made in the manner prescribed in 28 28 U.S.C. § 1867(e),.The~court cannot dismiss the
U.S.C. § 1867(e) and shall be granted under the conditions ' indictment on the ground that a grand juror was not
prescribed in that statute. An indictment shall not be dismissed on legally qualified if the record shows that at least 12
the ground that one or more members of the grand jury were not qualified jurors concurred in the indictment. J
legally qualified if it appears from the record kept pursuant to
subdivision (c) of this rule that 12 or more jurors, after deducting
the number not legally qualified, concurred in finding the
indictment. C7
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U
(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The court will

appoint one of the jurors to be foreperson and another to be appoint one juror as the foreperson and another as the

deputy foreperson. The foreperson shall have power to administer deputy foreperson. In the foreperson's absence, the

oaths and affirmations and shall sign all indictments. The deputy foreperson will act as the foreperson. The

foreperson or another juror designated by the foreperson shall foreperson may administer oaths and affirmations and

C keep record of the number of jurors concurring in the finding of will sign all indictments. The foreperson - or another

every indictment and shall file the record with the clerk of the juror designated by the foreperson - will record the
court, but.the record shall not be made public except on order of number ofjurors concurring in every indictment and will

the court. During, the absence of the foreperson, the deputy filethe record with the district clerk, but the record may

foreperson shall act as foreperson. not be made public unless the court so orders.

(d) Who May Be Present. (d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The following

government, the witness under examination, interpreters when persons may be present while the grand jury is in

needed and, for the purpose of taking the evidence, a session: attorneys for the government, the witness

stenographer or operator of a recording device may be present being questioned, interpreters when needed, and a

while the grand jury is in session. stenographer or operator of a recording device.

(2) During Deliberations and Voting. No person other than the (2) During Deliberations and Voting. No person otherL1 . jurors, and any interpreter necessary to assist a juror who is than the jurors, and any interpreter nreeded to assist a

hearing or speech impaired, may be present while the grand jury hearing-impaired or speech-impaired juror, may be% is deliberating or voting. present while the grand jury is deliberating or voting.

!
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(e) Recording and Disclosure of Proceedings. (e) Recording and Disclosing Proceedings.

(1) Recording of Proceedings. All proceedings, except when the (1) Recording the Proceedings. Except while the grand h
grand jury is deliberating or voting, shall be recorded jury is deliberating or voting, all proceedings must
stenographically or by an electronic recording device. An be recorded by a court reporter or by a suitable,
unintentional failure of any recording to reproduce all or any recording device. ,The validity of a prosecution is not
portion of a proceeding, shall not affect the validity of the affected by the unintentional failure to make a V
prosecution. The recording or reporter's notes or any transcript recording. Unle~ssthe court orders otherwise, an
prepared therefrom shall remain in the custody or control of the attorney for the government will retain control of the
attorney for ,the goernment unless otherwise ordered by the court recording, the reporter's notes, and any transcript
in a particular case. , prepared from those notes.

(2) General Rule of Secrecy. A grand juror, an interpreter, a (2) General Rule of Secrecy. Unless these rules provide j7
stenographer, an operator of a recording device, a typist who otherwise, the following persons must not disclose a , J
transcribes recorded testimony, an attorney for the government, or matter occurring before the grand jury:
any, person to whom disclosure is made under paragraph
(3)(A)(ii) of this subdivision shall not disclose matters occurring (A) a grand juror;
before the grand jury, except as otherwise provided for in these
rules. No obligation of secrecy may be imposed on any person (B) an interpreter;
except in accordance with this rule. A knowing violation of Rule
6 may be punished as a'contempt of court. (C) a court reporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded testimony;

(F) an attorney for the govermnent; or _

(G) a person to whom disclosure is made under Rule
6(e)(3)(A)(ii). V

rw

Federal Rules of Criminal Procedure
December 7, 1999 Draft

Page 16-

L'



(3) Exceptions. (3) Exceptions.
(3) Exceptions.

(A) Disclosure of a grand-jury matter - other than
(A) Disclosure otherwise prohibited by this rule of matters the grand jury's deliberations or any grand

occurring before the grand jury, other than its deliberations and juror's vote -'may be made to:'
the vote of any grand juror, may be made to-

(i) an attorney for the government for use in
(i) an attorney for the government for use in the performance of performing that attorney's duty; or

such attorney's duty; and
(ii) such government personnel (including personnel of a state or (ii) any government personnel-including
subdivision of a state) as are deemed necessary by an attorney for . gos e nt personne ising

- the government to assist an attorney for the government in the those of a state or state subdivision or of an
performnce ofsuch atom'eys dutyto enfrce feeral ciminalIndian tribe - that an attorney for the

performance of such attorney's duty to enforce federal criminal government considers necessary'to assist in
law. 1 ' performing that attorney's'duty to enforce

federal 'criminal law.

(B) Any person to Twom matters are disclosed under
subparagraph (A)(ii) f this paragraph shall not utilize that grand (B) A person to whom information is disclosed
jury material forany purpose other than assisting the attorney for under Rule 6(e)(3)(A)(ii) may use that
the government in the performance of such attorney's duty to formation only to assist an attorney for the

enforce federal criminmal law. An attorney for the government government in performing that attorney's duty

shall promptly provide the district court, before which was to enforce federal criminal law. An attorney for

impaneled the grand jury whose material has been so disclosed,I , , ~~~~~~~~~~~~the government must promptly provide the court
with the names of the persons to whom such disclosure has been that impaneled the grand jury with the names of

made, and shall certify that the attorney has advised such persons all persons to whom a disclosure has been made,
of their obligation of secrecy under this rule. and must certify that the attorney has advised

those persons of their obligation of secrecy
under this rule.
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L
(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may disclose,
occurring before the grand jury may also be made- any grand-jury matter to another federal grand

jury.
(i) when so directed by a court preliminarily to or in connection

with a judicial proceeding; (D) The court may authorize disclosure - at a time,
(ii) when permitted by a court at the request of the defendant, in a manner, and subject to any other conditions

upon a showing that grounds may, exist for a motion to dismiss that it directs -of a grand-jury matter:
the indictment because of matters occurring before the grand jury;
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in,connection with a

government to another federal grand jury, or judicial proceeding;
(iv) when permitted by a court at the request of an attorney for

the government, upon a showing that such matters may disclose a (ii) at the request of a defendant who shows
violation of state criminal law, to an appropriate official of a state that a ground may exist to dismiss the
or subdivision of a state forithie purpose of enforcing such law. indictment because of a matter that
If the court orders disclosure of matters occurring before the occurred before the grand jury;
grand jury, the disclosureshall be made in such manner, at such
time, and under such lconditions as the court may direct. (iii) at the request of the government if it shows

that the matter may disclose a violation of
state or Indian tribal criminal law, as long
as the disclosure is to aniappropriate state,
state-subdivision, or Indian tribal official
for the purpose of enforcing that law; or !

(iv) at the request of the government if it shows
that the matter may disclose a violation of
military criminal law under the Uniform r
Code of Military Justice, as long as the
disclosure is to an appropriate military
official for the purpose of enforcing that
law.

(D) A petition for disclosure pursuant to subdivision (e)(3)(C)(i) (E) A petition to disclose a grand jury matter under
shall be filed in the district where the grand jury convened. Unless Rule 6(e)(3)(D)(i) must be filed in the district
the hearing is ex parte, which it may be when the petitioner is the where the grand jury convened. Unless the ,
government, the petitioner shall serve written notice of the hearing is ex parte - as it may be when the
petition upon (i) the attorney for the government, (ii) the parties government is the petitioner - the petitioner F
to the judicial proceeding if disclosure is sought in connection must serve the petition on, and the court must L
with such a proceeding, and (iii) such other persons as the court afford a reasonable opportunity to appear and be
may direct. The court shall afford those persons a reasonable heard to:
opportunity to appear and be heard. C

(i) the attorney for the government;

(ii) the parties to the judicial proceeding; and

(iii) any other person whom the court may
designate.
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(E) If the judicial proceeding giving rise to the petition is in a (F) If the petition to disclose arises out of a
federal district court in another district, the court shall transfer the proceeding in another district, the petitioned
matter to that court unless it can reasonably obtain sufficient court must transfer the petition to the other court
knowledge of the proceeding to determine whether disclosure is unless the petitioned court can reasonably
proper. The court shall order transmitted to the court to which the determine whether disclosure is proper. If the
matter is transferred the material sought to be disclosed, if petitioned court decides to transfer, it must send
feasible, and a written evaluation of the need for continued grand to the transferee court the material sought to be
jury secrecy. The court to which the matter is transferred shall disclosed, if feasible, and a written evaluation of
afford the aforementioned persons a reasonable opportunity to the need for continued grand-jury secrecy. The
appear and be heard. transferee court must afford those persons

identified in Rule 6(e)(3)(E) a reasonable
opportunity to appear and be heard.

(4) Sealed Indictments. The federal magistrate judge to whom (4) Sealed Indictment. The magistrate judge to whom
an indictment is returned may direct that the indictment be kept an indictment is returned may direct that the
secret until the defendant is in custody or has been released indictment be kept'secret until the defendant is in

9 pending trial. Thereupon the clerk shall seal the indictment and no custody or has been released pending trial. The
person shall disclose the return of the indictment except when clerk must then seal the indictment, and no person
necessary for the issuance and execution of a warrant or may disclose the indictment's existence except as
summons. necessary to issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an open hearing in (5) Closed Hearing. Subject to any right to an open
contempt proceedings, the court shall order a hearing on matters hearing in a contempt proceeding, the court must
affecting a grand jury proceeding to be closed to the extent close any hearing to the extent necessary to prevent
necessary to prevent disclosure of matters occurring before a disclosure of a matter occurring before a grand jury.
grand jury.

(6) Sealed Records. Records, orders, and subpoenas
(6) Sealed Records. Records, orders and subpoenas relating to relating to grand-jury proceedings must be kept

grand jury proceedings shall be kept under seal to the extent and under seal to the extent and as long as necessary to
for such time as is necessary to prevent disclosure of matters prevent the unauthorized disclosure of a matter
occurring before a grand jury. occurring before a grand jury.

(7) Contempt. A knowing violation of Rule 6 may be
punished as a contempt of court.
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(1) Finding and Return of Indictment. A grand jury may indict
(1 Indictment and Return. A grand jury may, indict only if,

only upon the concurrence of 12 or more jurors. The indictment . A g
shall be returned by the grand jury, or through the foreperson or at least 12 jurors concur. The grand jury - or its
deputy foreperson on its behalf, to a federal magistrate judge in foreperson or deputy foreperson - must return the

1 ~~indictment to a magistrate judge in open court. If a
open court. If a complaint or information is pending against the
defendant and 12 persons do not vote to indict, the forepersoncomplaint or information is pendig against thedefendant and 12 jurors, do not concur in the indictment,
shall so report to a federal magistrate judge in writing as soon as teferson mus pompt and in tie the
possible. the foreperson must promptly and in writing report thepossible. lack of concurrence to the magistrate judge.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more than (g) Dischrge. A grand jury must serve until the courti, , ,~ discharges it, but it may serve more than 18 months only
18 months unless the court extends the service of the grand jury
for a period of sixrmonths or less upon a determination that such If the court, having determined that an extension is in the

public nmterest, extends the grand jury s service. An
extension is in the public interest. At any time for cause shown: extension may be granted for no more than 6 months,
the courtmay excuse a juroreither temporarily or permanently, except as otherwise provided by statute.
and in the latter event the court may impanel another person in
place of the jurorjexcusedll a, i , | (h) Excuse. At any time; for good cause, the court may Li

I r 4;, , ,excuse a juror either temporarily or permanently, and ifpermanently, the court mayimpan elfan alternate juror 'in -

place of the excusedjuror.

(i) Indian Tribe. Indian tribe means an Indian tribe
recognized by the Secretary of the Interior on a list
published in the Fedeial Register under 25 U.S.C. §

, . , ~~~~~~~~~~479a-l.'' 1
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Committee Notes
Rule 6
December 1, 1999

COMMITTEE NOTE'

The language of Rule 6 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic, except as noted below.

The first substantive change is in Rule 6(b)(1). The last sentence of
current Rule 6(b)(1), provides that "Challenges shall be made before the
administration of the oath to the jurors and shall be tried by the court." That
language has been deleted from the amended rule. The remainder of this
subdivision rests on the assumption that formal proceedings have begun against a
person, i.e. an indictment' has been returned. The Committee believed that
although the first sentence reflects current practice of a 'defendant being able to
challenge the composition or qualifications of the grand' jurors after the
indictment is returned, 'the second sentence does not comport with modern
practice. That is, a defendant will normally not know the composition or identity
of the grand jurors before they are administered' their oath. Thus,' there is no
opportunity to challenge them and have the court' decide the issue before the oath
is given.-

In Rule 6(d)(1), the term "court stenographer" has been changed to "court
reporter." Similar changes have been made in Rule 6(e)(1) and (2). [The
language in Rule 6(d)(2) regarding the presence of interpreters has been
approved by the Supreme Court and is now before Congress]

Rule 6(e) continues to spell out the general rule of secrecy of grand jury
proceedings and the exceptions tothat general rule. The last sentence in current
Rule 6(e)(2), concerning contempt for violating Rule 6, now appears in Rule
6(e)(7). No change, in substance is intended.

A-,,

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty
of Indian Tribes and the possibilitythat it would be necessary to disclose grand
jury information to' appropriate tribal officials in order to enforce federal law.
Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(C) consists of language located in current Rule
6(e)(3)(C)(iii).' The Committee believed that this provision, which recognizes that
prior court approval is not required for disclosure of a grand jury matter to another
grand jury,' should be treated as a separate subdivision in revised Rule 6(e)(3). No
change in practice is intended.



Rule 6(e)(3)(D)(iv) is a new substantive provision that addresses
disclosure of grand jury information to armed forces personnel where the
disclosure is for the purpose of enforcing military criminal law under the Uniform
Code of Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense
Directive 5525.7 (January 22, 1985);, 1984 Memorandum of Understanding
Between Department of Justice and Department of Justice; Memorandum of
Understanding Between the Departments of Justice and Transportation (Coast
Guard) Relating to the Investigations and Prosecution of Crimes Over Which the C

Two Departments Have Concurrent Jurisdiction (October 9, 1967). iJ

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the Cl

language relating to,'parties to the judicial proceeding" and determined that in the L
context of the rule, it is understood that the parties referred to are the parties in the
same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e) the provision stating
that a "knowing violation of Rule 6" may be punished by contempt
notwithstanding that, due to its apparent" application to'the entirety of the Rule, the

provision seemingly is misplaced in subdivision (e). Research shows that the
provision was added by Congress in 1977 and that it was crafted solely to deal F

with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No. 95-

354, p. 8 (11977).'! Supporting this narrow construction, the Committee found no
reported decision involving an application dr attempted use of the contempt

sanction to a violation other than of the disclosure restrictions in 'subdivision (e).

On the other hand, the Supreme Court in dicta did indicate on one occasion its

understanding that the contempt sanction arguably would be available also for a
violation of Rule ,6(d) relating to who may be present during' the grand jury's
deliberations. Bank of Nova Scotia v. United Staqts, 487 U.S. 250,263 (1987). C

In sum, it appears that the scope of the "contempt' sanction in Rule 6 is

unsettled. Because the provision creates an offense, altering its scope may be F
beyond the authority'bestowed by the Rules Enabling Act, 28 U.S.C. 2071 et seq.
See 28 U.S.C. 2072(b) (Rues must not "abridge, enlarge, or modify any
substantive right"). The Committee dcided to leave the contempt provision in its
present location in subdivision (e), because" bieaking it out into a separate
subdivision could be construed to support the interpretation that the sanction may
be applied to a'knowing violation of any of the Rule's provisions rather than just
those in subdivision (e).' Whether or not that is a correct interpretation of the
provision-a matter on which the Commfittee takes no position-must be
determined by caselaw, or resolved by Congress.

[Rule 6(f) language has been approved by the Supreme Court and is
now pending at Congress]

, t~~~~~~~~~FX
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FCurrent Rule 6(g) has been divided into two new subdivisions, Rule 6(g),
Discharge and Rule 6(h), Excuse.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used
only in this rule.
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which may (a) When Used. LJ
be punished by death shall be prosecuted by indictment. An
offense which may be punished by imprisonment for a term (1) Felony. An offense must be prosecuted by an r
exceeding one year or at hard labor shall be prosecuted by indictment if it is punishable: FiL
indictment or, if indictment is waived, it may be prosecuted by
information. Any other offense may be prosecuted by indictment (A) by death; or
or by information. An information may be filed without leave of Li
court. (B) by imprisonment for more than one year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be prosecuted s

in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be punished (b) Waiving Indictment. An offense punishable by C

by imprisonment for a term exceeding one year or at hard labor imprisonment for more than one year may be prosecuted
may be prosecuted by information if the defendant, after having by information if the defendant- in open court and after
been advised of the nature of the charge and of the rights of the being advised of the nature of the charge and of the
defendant, waives in open court prosecution by indictment. defendant's rights - waives prosecution by indictment.

V
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(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be a (1) In General. The indictment or information must be a
plain, concise and definite written statement of the essential facts plain, concise, and definite written statement of the
constituting the offense charged. It shall be signed by the attorney essential facts constituting the offense charged and
for the government. It need not contain a formal commencement, must be signed by an attorney for the government. It
a formal conclusion or any other matter not necessary to such need not contain a formal introduction or conclusion.
statement. Allegations made in one count may be incorporated by A count may incorporate by reference an allegation
reference in another count. It may be alleged in a single count that made in another count. A count may allege that the
the means by which the defendant committed the offense are means by which the defendant committed the
unknown or that the defendant committed it by one or more offense are unknown or that the defendant

specified means. The indictment or information shall state for committed it by one or more specified means. For
each count the official or customary citation of the statute, rule, each count, the indictment or information must give
regulation or other provision of law which the defendant is the official or customary citation of the statute, rule,
alleged therein to have violated. regulation, or other provision of law that the

defendant is alleged to have violated.
(2) Criminal Forfeiture. No judgment of forfeiture may be
entered in a criminal proceeding unless the indictment or the (2) Criminal Forfeiture. No judgment of forfeiture may
information provides notice that the defendant has an interest in be entered in a criminal proceeding unless the
property that is subject to forfeiture in accordance with the indictment or the information provides notice that
applicable statute.' the defendant has an interest in property that is

subject to forfeiture in accordance with the
(3) Harmless Error. Error in the citation or its omission shall applicable statute.

not be ground for dismissal of the indictment or information or
for reversal of a conviction if the error or omission did not (3) Citation Error. Unless the defendant was misled

[ mislead the defendant to the defendant's prejudice. and thereby prejudiced, neither an error in a citation
nor a citation's omission is a ground to dismiss the
indictment or information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may strike (d) Surplusage. On the defendant's motion, the court may
surplusage from the indictment or information. strike surplusage from the indictment or information.

(e) Amendment of Information. The court may permit an (e) Amending an Information. Unless an additional or
information to be amended at any time before verdict or finding if different offense is charged or a substantial right of the
no additional or different offense is charged and if substantial defendant is prejudiced, the court may permit an
rights of the defendant are not prejudiced. information to be amended at any time before verdict or

finding.

fi (1) Bill of Particulars. The court may direct the filing of a bill of (f) Bill of Particulars. The court may direct the government
particulars. A motion for a bill of particulars may be made before to file a bill of particulars. The defendant may move for a
arraignment or within ten days after arraignment or at such later bill of particulars before or within 10 days after
time as the court may permit. A bill of particulars may be arraignment or at a later time if the court permits. The
amended at any time subject to such conditions as justice requires. government may amend a bill of particulars subject to

such conditions as justice requires.

'Judicial Conference approved amendment in March 1999. The amendments take effect on December 1, 2000, if approved by the
Supreme Court and Congress takes no action otherwise.
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Committee Notes
Rule 7
December 1, 1999

COMMITTEE NOTE L

The language of Rule 7 has been amended as part, of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic.

The Committee has deleted the references to "hard labor" in the rule. This
punishment is not found in current federal statutes.

[Rule 7(c)(2), Criminal Forfeiture, is language approved by tie
Judicial Conference but not yet by the Supreme Court]

The title of Rule 7(c)(3) has been amended. The Committee believed that
potential confusion could arise with the use of the term "harmless error." Rule
52, which deals with the issues of harmless error and plain error, is sufficient to
address the topic. Potentially, the topic of harmless error could arise with regard
to any of the other rules and there is insufficient need to highlight the term in Rule
7. The focus in the language of (c)(3), on the other hand is specifically on the LI
topic of the effect of an error in the citation of authority in the indictment. That
material remains but without any reference to harmless error.
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be charged (a) Joinder of Offenses. The indictment or information may
in the same indictment or information in a separate count for each charge a defendant in separate counts with 2 or more

offense if the offenses charged, whether felonies or misdemeanors offenses if the offenses charged - whether felonies or
or both, are of the same or similar character or are based on the misdemeanors or both - are of the same or similar
same act or transaction or on two or more acts or transactions character, or are based on the same act or transaction, orr connected together or constituting parts of a common scheme or are connected with or constitute parts of a common
plan. scheme or plan.

(b) Joinder of Defendants. Two or more defendants may be (b) Joinder of Defendants. The indictment or information
charged in the same indictment or information if they are alleged may charge 2 or more defendants if they are alleged to
to have participated in the same act or transaction or in the same have participated in the same act or transaction or in the

series of acts or transactions constituting an offense or offenses. same series of acts or transactions constituting an offense
Such defendants may be charged in one or more counts together or offenses. The defendants may be charged in one or
or separately and all of the defendants need not be charged in more counts together or separately. All defendants need
each count. not be charged in each count.

F

l
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Committee Notes
Rule 8
December 1, 1999

C
COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling L
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an Indictment or
Information Information

(a) Issuance. Upon the request of the attorney for government (a) Issuance. The court must issue a warrant - or at the
the court shall issue a warrant for each defendant named in an government's request, a summons - for each defendant
information supported by a showing of probable cause under oath named in an indictment or named in an information if one
as is required by Rule 4(a), or in an indictment. Upon the request or more affidavits accompanying the information
of the attorney for the government a summons instead of a establish probable cause to believe that an offense has
warrant shall issue. If no request is made, the court may issue been committed and that the defendant committed it.
either a warrant or a summons in its discretion. More than one More than one warrant or summons may issue for the
warrant or summons may issue for the same defendant. The clerk same defendant. If a defendant fails to appear in response
shall deliver the warrant or summons to the marshal or other to a summons, the court may, and upon request of the
person authorized by law to execute or serve it. If a defendant attorney for the government must, issue a warrant. The
fails to appear in response to the summons, a warrant shall issue. court must issue the arrest warrant to an officer
When a defendant arrested with a warrant or given a summons authorized to execute it or the summons to a person
appears initially before a magistrate judge, the magistrate judge authorized to serve it.
shall proceed in accordance with the applicable subdivisions of
Rule 5.

(b) Form. (b) Form.

(1) Warrant. The form of the warrant shall be as provided in (1) Warrant. The warrant must conform to Rule 4(b)(1)
Rule 4(c)(1) except that it shall be signed by the clerk, it shall except that it must be signed by the clerk and must
describe the offense charged in the indictment or information and describe the offense charged in the indictment or
it shall command that the defendant be arrested and brought information.
before the nearest available magistrate judge. The amount of bail
may be fixed by the court and endorsed on the warrant. (2) Summons. The summons is to be in the same form

as a warrant except that it must require the defendant
(2) Summons. The summons shall be in the same form as the to appear before the court at a stated time and place.
warrant except that it shall summon the defendant to appear
before a magistrate judge at a stated time and place.

(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial Appearance.

(1) Execution or Service. The warrant shall be executed or the (1) Execution or Service.
summons served as provided in Rule 4(d)(1), (2) and (3). A
summons to a corporation shall be served by delivering a copy to (A) The warrant must be executed or the summons
an officer or to a managing or general agent or to any other agent served as provided in Rule 4(c)(1), (2), and (3).
authorized by appointment or by law to receive service of process
and, if the agent is one authorized by statute to receive service (B) The officer executing the warrant must proceed
and the statute so requires, by also mailing a copy to the in accordance with Rule 5(a)(l).
corporation's last known address within the district or at its
principal place of business elsewhere in the United States. The
officer executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available federal
magistrate judge or, in the event that a federal magistrate judge is
not reasonably available, before a state or local judicial officer
authorized by 18 U.S.C. § 3041.
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(2) Return. The officer executing a warrant shall make return (2) Return. A warrant or summons must be returned in.
thereof to the magistrate judge or other officer before whom the accordance with Rule 4(c)(4).
defendant is brought. At the request of the attorney for the
government any unexecuted warrant shall be returned and (3) Initial Appearance. When an arrested or summoned
cancelled. On or before the return day the person to whom a defendant first appears before'the court, the judge
summons was delivered for service, shallmake return thereof. At must proceed under Rule 5.
the request of the attorney for the government made at any time
while the indictment or information is, pending, a warrant
returned unexecuted and not cancelled or a summons returned
unserved or a duplicate thereof may be delivered by the clerk toi
the marshal or other authorizedperson for execution or service.

[(d) Remand to United States Magistrate for Trialof Minor
Offenses] (Abrogated Apr. 28 '1982, eff, Aug.,1, 1982). ' i . . , , _)

LJ
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Committee Notes
Rule 9
December 1, 1999

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for
obtaining an arrest warrant or summons. Thus, rather than simply repeating
material that is already located in Rule 4, the Committee determined that where
appropriate, Rule 9 should simply direct the reader to the procedures specified in
Rule 4.

Rule 9(a) includes a substantive change. It has been amended to permit a
judge discretion whether to issue an arrest warrant when a defendant fails to
respond to a summons on a complaint. Under the current language of the rule, if
the defendant fails to appear, the judge must issue a warrant. Under the amended
version, if the defendant fails to appear and the government requests that a
warrant be issued, the judge must issue one. In the absence of such a request, the
judge has the discretion whether to do so. This change mirrors language in
amended Rule 4(a).

A second substantive amendment has been made in Rule 9(b)(1). The rule
has been amended to- delete language permitting the court to set the amount of bail
on the warrant. The Committee believes that this language is inconsistent with
the 1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.
Virgin Islands 1998) (bail amount endorsed on warrant that has not been
determined in proceedings conducteA under Bail Reform Act has no bearing on
decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons on
an organization, has been moved to Rule 4.



IV. ARRAIGNMENT, AND PREPARATION Title IV. Arraignment and
FOR TRIAL Preparation for Trial

Rule 10. Arraignment Rule 10. Arraignment l

Arraignment shall be conducted in open court and shall (a) In General. Arraignment must be conducted in open court |t

consist of reading the indictment or information to the defendant and must consist of:
or stating to the defendant the substance of the charge and calling
on the defendant to plead thereto. The defendant shall be given a (1) ensuring that the defendant has a copy of the
copy of the indictment or information before being called upon to indictment or information;
plead. d

(2) reading the indictment or information to the L
defendant or stating to the defendant the substance of
the charge; and then

(3) asking the defendant to plead to the indictment or L;

- information.

(b) Waiving Appearance. A defendant need not be present
for the arraignment if:

(1) the defendant has been charged by indictment or
misdemeanor information;

(2) the defendant, in a written waiver signed by both the
defendant and defense counsel, has waived
appearance and has affirmed that the defendant
received a copy of the indictment or information and
that the plea is not guilty; and l

(3) the court accepts the waiver.

(c) Video Teleconferencing. Video teleconferencing may be L
used to arraign a defendant if the defendant waives the
right to be arraigned in open court.
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Committee Notes
Rule 10
December 1, 1999

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Read together, Rules 10 and 43 require the defendant to be physically
present in court for the arraignment. See, e.g., Valenzuela-Gonzales v. United
States, 915 F.2d 1276, 1280 (9th Cir. 1990)(Rules 10 and 43 are broader in
protection than the Constitution). The amendments to Rule 10 create two
exceptions to that requirement. The first provides that the court may hold an
arraignment in 'the defendant's absence when the defendant has waived the right to
be present in writing and the court consents to that waiver. The second permits
the court to hold arraignments by video teleconferencing, when the defendant is at
a different location. A conforming amendment has also been made to Rule 43.

In amending the rule and Rule 43, the Committee was concerned that
permitting a defendant'to be absent from the arraignment could be viewed as an
erosion of an important element of the judicial process. First, it may be important
for a defendant to see and experience first-hand the formal impact of the reading
of the charge. Second, it may be necessary for the court to'personally see and
speak with the defendant at the arraignment, especially when there is a real
question whether the defendant really understands the gravity of the proceedings.
And third, there may be difficulties in providing the defendant with'effective and
confidential assistance of counsel'if counsel,'but not the defendant, appears at the
arraignment.

The Com mittee nonetheless believed that in appropriate circumstances the
court, and the defendant, should have the option of conducting the arraignment in
the defendant's absence. The question of when it would be appropriate for a
defendant to waive an appearance is not spelled out in the rule. That is left to the
defendant and the court in each case.

A critical element to the amendment is that no matter how convenient or
cost effective a defendant's absence might be, the defendant's right to be present
in court stands unless he or she waives that right in writing. Under the
amendment, the waiver must be signed by both the defendant and the defendant's
attorney. Further, the amendment requires that the waiver specifically state that
the defendant has received a copy of the charging instrument.



If the trial court has reason to believe that in a particular case the
defendant should not be permitted to waive the right, the court may reject the
waiver and require that the defendant actually appear in court. That might be
particularly appropriate when the court wishes to discuss substantive or
procedural matters in conjunction with the arraignment and the court believes that
the defendant's presence is important in resolving those matters. E

The amendment does not permit waiver of an appearance when the
defendant is charged with a felony information. In that instance, the defendant is
required by Rule 7(b) to be present in court to waive the indictment. Nor does the
amendment permit a waiver of appearance when the defendant is standing mute,
(see Rule 1 (a)(4)) or entering a conditional plea, (see Rule 1 (a)(2)), a nolo
contendere plea, (see Rule 1 l(a)(3)), or a guilty plea, (see Rule 1 (a)(1)). In each L
of those instances the Committee believed that it was more appropriate for the
defendant to appear personally before the court.'

It is important to note that the amendment does not permit the defendant to
waive the arraignment itself, which may be a triggering mechanism for other
rules.

Rule 1O(c) addresses the second substantive change in the rule. That
provision permits the court to' conduct ' arraignments through video
teleconferencing. Although the practice is now used in state courts and in some
federal courts, Rules 10 and 43 have generally prevented federal courts from
using that method for arraignments in criminal cases. See, e.g., Valenzuela-
Gonzales v. United States, supra (Rules 10 and 43 mandate physical presence of
defendant at arraignment and that arraignment take place in open court; thus, pilot
program for video teleconferencing not permitted). A similar amendment was
proposed by the Committee in i993 and published- for public comment. The
amendment was later withdrawn from consideration in order to consider the
results of 'several planned 'pilot programs 'for civil cases. Upon further
consideration, the Committee' believed that the benefits of using video
teleconferencing outweighed the costs of doing so. This amendment also parallels
an amendment in Rule 5.1(d) that would permit initial appearances to be
conducted by video teleconferencing.

The arguments for opposing video teleconferencing of arraignments
generally parallel those noted, supra, for permitting the defendant to waive the
right to be personally brought before a judicial officer. Yet, if one accepts the
argument that the defendant may voluntarily waive a personal appearance
altogether at the arraignment, the same defendant should be able to consent to an
arraignment from a remote location. Further,; the Committee was persuaded in
part by the fact that some district's deal with a very high volume of arraignments
of defendants who are in custody and because of the distances involved, must be
transported long distances. That potentially presents security risks to law
enforcement and court personnel.

Li



The amendment leaves to the courts the decision first, whether to permit
video arraignments, and second, the procedures to be used. The Committee was
satisfied that the technology has progressed to the point that video
teleconferencing can address the concerns raised in the past about the ability of
the court and the defendant to see each other and for the defendant and counsel to
be in contact with each other, either at the same location or by a secure remote
connection.

Although the rule requires the defendant to waive a personal appearance
for an arraignment, the rule does not require that the waiver for video
teleconferencing be in writing. Nor does it require that the defendant waive that
appearance in person, in open court. It would normally be sufficient for the
defendant to waive an appearance while participating through a video
teleconference.

K. /
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Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea. H
(1) In General. A defendant may plead guilty, not guilty, or (1) In General. A defendant may plead guilty, not guilty,

nolo contendere. If a defendant refuses to plead, or if a or (with the court's consent) nolo contendere.
defendant organization, as defined in 18 U.S.C. § 18, fails to
appear, the court shall enter a plea of not guilty. (2) Conditional Plea. With the consent of the court and

government, a defendant may enter a conditional plea
(2) Conditional Pleas. With the approval of the court and the of guilty or nolo contendere, reserving in writing the

consent of the government, a defendant may enter a right to have an appellate court review an adverse S
conditional plea of guilty or nolo contendere, reserving in determination of a specified pretrial motion. A
writing the right, on appeal from the judgment, to review of defendant who prevails on appeal may then withdraw |7

the adverse determination of any specified pretrial motion. A the plea. Lg
defendant who prevails on appeal shall be allowed to withdraw,
the plea. , -

(b) Nolo Contendere. A defendant may plead nolo contendere (3) Nolo Contendere Plea. Before accepting a plea of L,
only with the consent of the court. Such a plea shall be accepted by nolo contendere, the court must consider the parties'
the court only after due consideration of the views of the parties views and the public interest in the effective
and the interest of the public in the effective administration of administration of justice. L
justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter
a plea or if a defendant organization fails to appear, the
court must enter a plea of not guilty.

7
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(c) Advice to Defendant. Before accepting a plea of guilty or nolo (b) Consideration and Acceptance of a Guilty or Nolo
contendere, the court must address the defendant personally in Contendere Plea.
open court and inform the defendant of, and determine that the
defendant understands, the following: (1) Advising and Questioning the Defendant Before the

(1) the nature of the charge to which the plea is offered, the court accepts a plea of guilty or nolo contendere, the
mandatory minimum penalty provided by law, if any, and the defendant may be placed under oath, and the court
maximum possible penalty provided by law, including the must address the defendant personally in open court.
effect of any special parole or supervised release term, the fact During this address, the court must inform theFs ' that the court is required to consider any applicable sentencing defendant of, and determine that the defendant
guidelines but may depart from those guidelines under some understands, the following:
circumstances, and, when applicable, that the court may also
order the defendant to make restitution to any victim of the (A) any statement that the defendant gives under oath
offense, and may be used against the defendant in a later
(2) if the defendant is not represented by an attorney, that the prosecution for perjury or false statement;
defendant has the right to be represented by an attorney atF every stage of the proceeding, and, if necessary, one will be (B) the right to plead not guilty, or having already so
appointed to represent the deferidant; and pleaded, to persist in that plea;
(3) that the defendant has the right to plead not guilty or toF persist in that plea If it has already been made, the right to be (C) the right to a jury trial;-

tried by a jury andIat that trial the right to the assistance of
counsel, the right to confront and cross-examine adverse (D) the right to be represented by counsel - and if
witnesses, and the right against compelled self-incrimination; necessary have the court appoint counsel - atra and trial and at every other stage of the proceeding;
(4) that if a plea of guilty or nolo contendere is accepted by

the court there will not be a further trial of any kind, so that by (E) the right at trial to confront and cross-examine
pleading guilty or nolo contendere the defendant waives the adverse witnesses, to be protected from compelledF 1 right to a trial; and self-incrimination, to testify and present evidence,
(5) if the court intends to question the defendant under oath, and to compel the attendance of witnesses;

on the record, and in the presence of counsel about the offense
to which the defendant has pleaded, that the defendant's (F) the defendant's waiver of these trial rights if the
answers may later be used against the defendant in a court accepts a plea of guilty or nolo contendere;
prosecution for perjury or false statement; and

(G) the nature of each charge to which the defendant

is pleading;

.I
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(6) the terms of any provision in a plea agreement waiving the right (H) any maximum possible penalty, including r

to appeal or to collaterally attack the sentence. imprisonment, fine, special assessment, forfeiture,
restitution, and term of supervised release; 7

(I) any mandatory minimum penalty;

(J) the court's obligation to apply the sentencing 1
guidelines, and the court's authority to depart
from those guidelines under some circumstances;
and a

(K) the terms of any, plea-agreement provision
waiving the right to appeal or to collaterally attack ii
the sentence.

(d) Insuring That the Plea is Voluntary. The court shall not (2) Ensuring That a Plea Is Voluntary. Before accepting
accept a plea of guilty or nolo contendere without first, by a plea of guilty or nolo contendere the court must
addressing the defendant personally in open court, determining that address the defendant personally in open court and
the plea is voluntary and not the result of force or threats or of determine that the plea is volu ntary and did not result
promises apart from a plea agreement. The court shall also inquire from force,, threats, orrpromises (other than promises in'
as to whether the defendant's willingness to plead guilty or nolo a plea agreement).
contendere results from prior discussions between the attorney for K
the government and the defendant or the defendant's attorney. (3) Determining the Factual Basisfor a Plea. Before

entering judgment on a guilty plea, the court must
determine that there is a factual basis for the plea.

- I~~~~

. L~~~~~~~~~~~~L
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure.

(1) In General. The attorney for the government and the (1) In General. The attorney for the government and the
attorney for the defendant - or the defendant when acting pro defendant's attorney, or the defendant when

se - may agree that, upon the defendant's entering a plea of proceeding pro se, may discuss and agree to a plea.
guilty or nolo contendere to a charged offense, or to a lesser or The court must not participate in these discussions. If

related offense, the attorney for the government will: the defendant pleads guilty or nolo contendere to either
(A) move to dismiss other charges; or the charged offense or a lesser or related offense, the
(B) recommend, or agree not to oppose the plea agreement may specify that the attorney for the

defendant's request for a particular sentence or sentencing government will:
range, or that a particular provision of the Sentencing
Guidelines, or policy statement, or sentencing factor is or (A) not bring, or will move to dismiss, other charges;
is not applicable to the case. Any such reconmnendation
or request is pot binding on the court; or (B) recommend, or agree not to oppose the

(C) agree that aspecific sentence or sentencing range defendant's request, that a particular sentence or
is the appropriate disposition of the case, or that a sentencing range is appropriate or that a particular
particular provision of the Sentencing Guidelines, or provision of the Sentencing Guidelines, or policy

policy statements or sentencing factor is or is not statement, or sentencing factor is or is not
applicable to the case., Such a plea agreement is binding applicable (such a recommendation or request
on the court once it is accepted by the court. does not bind the court); or

The court shall njt participate in any discussions
between the plties concerning any such plea agreement. (C) agree that a specific sentence or sentencing range

is the appropriate disposition of the case, or that a

L particular provision of the Sentencing Guidelines, |
or policy statement, or sentencing factor is or is
not applicable (such a recormlendation or request
binds the court once the court accepts it).

(2) Notice of Such Agreement. If a plea agreement has been (2) Disclosing a Plea Agreement The parties must
reached by the parties, the court shall, on the record, require disclose the plea agreement in open court when the
the disclosure of the agreement in open court or, upon a plea is offered, unless the court for good cause allows
showing of good cause, in camera, at the time the plea is the parties to disclose the plea agreement in camera.K j offered. If the agreement is of the type specified in subdivision
(e)(l)(A) or (C), the court may accept or reject the agreement,
or may defer its decision as to the acceptance or rejection until
there has been an opportunity to consider the presentence
report. If the agreement is of the type specified in subdivision
(e)(l)(B), the court shall advise the defendant that if the court

Ii does not accept the recommendation or request the defendant
nevertheless has no right to withdraw the plea.

X
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(3) Acceptance of a Plea Agreement. If the court accepts the (3) Judicial Consideration of a Plea Agreement LE'
plea agreement, the court shall inform the defendant that it will
embody in the judgment and sentence the disposition provided (A) To the extent the plea agreement is of the type
for in the plea agreement. specified in Rule I l(c)(1)(A) or (C), the court

may accept the agreement, reject it, or defer a
decision until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of the type
specified in Rule 1I (c)(1)(B), the court must [
advise the defendant that the defendant has no
right to withdraw the plea if the court does not
follow the recommendation or request.

(4) Accepting a Plea Agreement. If the coirt accepts the
plea agreement, it must inform the defendant that to
the extent the plea agreement is of the type specified in'
Rule 11 (c)(1)(A) or (C), the agreed disposition will be
included in the judgment.,

(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement. Ifthe court rejects a plea'!L
plea agreement, the court shall, on the record, inform the agreement containingprpvisions of the type specified
parties of this fact, advise the defendant personally in open [ in Rule 1 1(c)(1)(A) or (C), the court must on the
court or, on a showing of good cause, in camera, that the court record: LF:
is not bound by the plea agreement, afford the defendant the ,
opportunity to then withdraw the plea, and advise the (A) inform the parties that the court rejects the plea ro
defendant that if the defendant persists in a guilty plea or plea agreement;
of nolo contendere the disposition of the case may be less
favorable to the defendant than that contemplated by the plea (B) advise the defendant personally in open court-
agreement. or, for good cause, in camera - that the court may~l[F

not follow the plea agreement and give the
defendant an opportunity to withdraw the plea;
and

. . ~~~~~L1
(C) advise the defendant personally that if the plea is

not withdrawn, the court may dispose-of the case
less favorably toward the defendant than the plea
agreement contemplated. j
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea. A
cause shown, notification to the court of the existence of a plea defendant may withdraw a plea of guilty or nolo
agreement shall be given at the arraignment or at such other contendere as follows:
time, prior to trial, as may be fixed by the court.

(1) Before the court accepts a plea of guilty or a plea of
nolo contendere, for any, or no, reason.

L.
(2) After the court accepts a plea of guilty or nolo

contendere, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule
lI(c)(5); or

(B) the defendant can show fair and just reasons for
requesting the withdrawal.

(e) Finality of Guilty or Nolo Contendere Plea. After the
court imposes sentence the defendant may not withdraw a
plea of guilty or nolo contendere and the plea may be set
aside only on direct appeal or by motion under 28 U.S.C. §
2255.

(6) Inadmissibility of Pleas, Plea Discussions, and Related (f) Admissibility or Inadmissibility of a Plea, Plea
Statements. Except as otherwise provided in this paragraph, Discussions, and Related Statements. Except as
evidence of the following is not, in any civil or criminal otherwise provided in this subdivision, evidence of theF proceeding, admissible against the defendant who made the following is not, in any civil or criminal proceeding,
plea or was a participant in the plea discussions: admissible against the defendant who made the plea or was

t ~~~~~~~~~~~~~~~~~~~~a participant in the plea discussions:
(A) a plea of guilty which was later withdrawn; a paia in the pladics ions:

(1) a plea of guilty that was later withdrawn;
(B) a plea of nolo contendere;

^ ~~~~~~~~~~~~~~~~~~(2) a plea of nolo contendere;F (C) any statement made in the course of any proceedings
under this rule regarding either of the foregoing pleas; or (3) any statement made in the course of any proceedings

under this rule regarding either of the foregoing pleas;
(D) any statement made in the course of plea discussions or
with an attorney for the government which do not result in
a plea of guilty or which result in a plea of guilty later (4) any statement made in the course of plea discussions
withdrawn. with an attorney for the government which do not

However, such a statement is admissible (i) in any proceeding result in a plea of guilty or which result in a plea of
wherein another statement made in the course of the same plea or guilty later withdrawn. However, such a statement is
plea discussions has been introduced and the statement ought in admissible (i) in any proceeding wherein another
fairness be considered contemporaneously with it, or (ii) in a statement made in the course of the same plea or plea
criminal proceeding for perjury or false statement if the statement discussions has been introduced and the statement
was made in by the defendant under oath, on the record, and in the ought in fairness be considered contemporaneously
presence of counsel. with it, or (ii) in a criminal proceeding for perjury or

false statement if the statement was made by the
defendant under oath, on the record, and in the
presence of counsel.
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(f) Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter a
judgment upon such plea without making such inquiry as shall
satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the proceedings (g) Recording the Proceedings. The proceedings during
at which the defendant enters a plea shall be made and, if there is a which the defendant enters a plea must be recorded
plea of guilty or nolo contendere, the record shall include, without verbatim by a court reporter or by a suitable recording
limitation, ,the court's advice to the defendant, the inquiry into the device. If there is a guilty plea or a nolo contendere plea,
voluntariness of the plea including any plea agreement, and the the record must include the inquiries and advice to the
inquiry into the accuracy of a guilty plea. defendant required under Rule 11 (b) and (c).

(h) Harmless Error. Any variance from the procedures required (h) Harmless Error. A variance from the requirements of this
by this rule which does not affect substantial rights shall be rule is harmless error if it does not affect substantial rights.
disregarded. i_-

I .~ ~ ~ ~

,L
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Committee Notes
Rule 11
December 1, 1999

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the
general restyling of the Criminal Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Amended Rule 1 1(b)(1) requires the court to apprise the defendant of his
or her rights before accepting a plea of guilty or nolo contendere. The list is
generally the same as that in the current rule except that the reference to parole
has been removed and the judge is now required under Rule 1 1(b)(1)(H) to advise
the defendant of the possibility of a fine and special assessment as a part of a
maximum possible sentence. Also, the list has been re-ordered.

Rule 1 1(c)(1)(A) includes a substantive change which recognizes a
common type of plea agreement -that the government will "not bring" other
charges.

The Committee considered whether to address the practice in some courts
of using judges to facilitate plea agreements. The current rule indicates that "the
court shall not participate in any discussions between the parties concerning such
plea agreement." Some courts apparently believe that that language acts as a
limitation only upon the judge taking the defendant's plea and thus permit other
judges to serve as facilitators for reaching a plea agreement between the
government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376,
378 (9th Cir. 1993) (noting practice and concluding that presiding judge had not
participated in a plea agreement that had resulted from discussions involving
another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended to make any change in the
existing law interpreting that provision.

Amended Rules 11 (c)(3) to (5) address the topics of consideration,
acceptance, and rejection of a plea agreement. The amendments are not intended
to make any change in practice. The topics are discussed separately because in
the past there has been some question about the possible interplay between the
court's consideration of the guilty plea in conjunction with a plea agreement and
sentencing and the ability of the defendant to withdraw a plea. See United States
v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be
accepted or rejected as a single unit; "guilty pleas can be accepted while plea
agreements are deferred, and the acceptance of the two can be separated in



time."). Similarly, the Committee decided to more clearly spell out in Rule 11(d) Al
and 11(e) the ability of defendant to withdraw a plea. See United States v. Hyde,
supra.

Finally, Rule 11(e) is a new provision, taken from Rule 32, that addresses
the finality of a guilty or nolo contendere plea after the court imposes sentence.
The provision makes it clear that it is not possible for a defendant to withdraw a
plea after sentence is imposed.

L)
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Rule 12. Pleadings and Motions Before Trial; Defenses and Rule 12. Pleadings And Pretrial Motions

r Objections.

(a) Pleadings and Motions. Pleadings in criminal proceedings (a) Pleadings. Pleadings in criminal proceedings are the

P shall be the indictment and the information, and the pleas of not indictment, the information, and the pleas of not guilty, guilty,
guilty, guilty and nolo contendere. All other pleas, and demurrers and nolo contendere.

and motions to quash are abolished, and defenses and objections
raised before trial which heretofore could have been raised by one
or more of them shall be raised only by motion to dismiss or to
grant appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request which is (b) Pretrial Motions.
capable of determination without the trial of the general issue may
be raised before trial by motion. Motions may be written or oral at (1) In General. The parties may raise by pretrial motion

the discretion of the judge. The following must be raised prior to any defense, objection, or request that the court can

trial: determine without a trial of the general issue. At the
court's discretion, a motion may be written or oral.

(1) Defenses and objections based on defects in the institution The following must be raised before trial:

of the prosecution; or
(A) a motion alleging a defect in the institution of the

(2) Defenses and objections based on defects in the indictment prosecution;

{a ' or information (other than that it fails to show jurisdiction in
the court or to charge an offense which objections shall be (B) a motion alleging a defect in the indictment or

id S noticed by the court at any time during the pendency of the information - but at any time during the

proceedings); or proceeding, the court may hear a claim that the
indictment or information fails to invoke the

(3) Motions to suppress evidence; or court's jurisdiction or to state an offense;

(4) Requests for discovery under Rule 16; or (C) a motion to suppress evidence;

(5) Requests for a severance of charges or defendants under (D) a Rule 14 motion to sever charges or defendants;

Rule 14. and

(E) a Rule 16 motion for discovery.

Ti
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(2) Notice of the Government's Intent to Use Evidence.

(A) At the Government's Discretion. At the
arraignment or as soon afterward as practicable,
the government may give notice to the defendant
of its intent to use specified evidence at trial in
order to afford the defendant an opportunity to Ij
lraise objections to such evidence prior to trial
under Rule 12(b)(1).

(B) At the Defendant's Request. At the arraignment or
as soon afterward as practicable, the defendant
may, in order to have an opportunity to move to
suppress evidence under Rule 12(b)(1), request J
notice of the goyernment's intent to use (in its
Ievidence in chief at trial) any evidence thatfthe
defendant may be entitled to discover under Rule '
16.

(c) Motion Date. Unless otherwise provided by local rule, the (c) Motion Deadline. The court may at the arraignment, or as 6?
court may, at the time of the arraignment or as soon thereafter as soon afterward as practicable, set a deadline for the parties
practicable, set a time for the making of pretrial motions or to make pretrial motions and may also schedule a motion
requests and, if required, a later date of hearing. hearing.

(d) Notice by the Government of the Intention to Use Evidence.

(1) At the Discretion of the Government. At the arraignment
or as soon thereafter as is practicable, the government may i J
give notice to the defendant of its intention to use specified
evidence at trial in order to afford the defendant an
opportunity to raise objections to such evidence prior to trial
under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment or L

as soon thereafter as is practicable the defendant may, in order
to afford an opportunity to move to suppress evidence under
subdivision (b)(3) of this rule, request notice of the
government's intention to use (in its evidence in chief at trial)
any evidence which the defendant may be entitled to discover
under Rule 16 subject to any relevant limitations prescribed in
Rule 16.

(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion. The court must decide every pretrial
determined before trial unless the court, for good cause, orders that motion before trial unless it finds good cause to defer a
it be deferred for determination at the trial of the general issue or ruling. The court must not defer ruling on a pretrial motion
until after verdict, but no such determination shall be deferred if a if the deferral will adversely affect a party's right to appeal.
party's right to appeal is adversely affected. Where factual issues When factual issues are involved in deciding a motion, the '

are involved in determining a motion, the court shall state its court must state its essential findings on the record. t
essential findings on the record.

L
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(f) Effect of Failure To Raise Defenses or Objections. Failure by (e) Waiver of a Defense, Objection, or Request. A party

a party to raise defenses or objections or to make requests which waives any Rule 12(b)(1) defense, objection, or request not

must be made prior to trial, at the time set by the court pursuant to raised by the deadline the court sets under Rule 12(c) or by

K subdivision (c), or prior to any extension thereof made by the any extension the court provides. For good cause, the court

court, shall constitute waiver thereof, but the court for cause shown may grant relief from the waiver.

X X may grant relief from the waiver.

E. ^(g) Records. A verbatim record shall be made of all proceedings (1) Records. All proceedings at a motion hearing, including

at the hearing, including such findings of fact and conclusions of any findings of fact and conclusions of law made by the

law as are made orally. court, must be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion based on (g) Defendant's Continued Custody or Release Status. If

l a defect in the institution of the prosecution or in the indictment or the court grants a motion to dismiss based on a defect in

information, it may also order that the defendant be continued in the institution of the prosecution, in the indictment, or in

custody or that bail be continued for a specified time pending the the information, it may order the defendant to be released

filing of a new indictment or information. Nothing in this rile shall or detained under 18 U.S.C. § 3142 for a specified time

be deemed to affect the provisions of any Act of Congress relating until a new indictment or information is filed. This rule

to periods of limitations. does not affect any federal statutory period of limitations.

l (i) Production of Statements at Suppression Hearing. Rule 26.2 (h) Producing Statements at aWSuppression Hearing. Rule

applies at a hearing on a motion to suppress evidence under 26.2 applies at a suppression hearing under Rule

419 subdivision (b)(3) of this rule. For purposes of this subdivision, a 12(b)(1)(C). In, a suppression: hearing, a law enforcement

law enforcement officer is deemed a government witness. officerlis considered a governfmert witness.

fF
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Committee Notes LI
Rule 12
December 1,1999

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling 7
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Thelast sentence of current Rule 12(a), referring to the abolishment of "all
other pleas, and demurrers and motions to quash" has been deleted as being
unnecessary.

Rule 12(b)(2) is composed of what is currently Rule 12(d). The
Committee, believed that that provision, which addresses the government's
requirement to disclose discoverable information for the purpose of facilitating
timely defense objections and motions, was more appropriately associated with 81
the pretrial motions specified in Rule 12(b)(1).

Rule 12(c) includes a substantive change. The reference to the "local L
rule" exception has been deleted to make it clear that judges should be
encouraged to set deadlines for motions. The Committee believed that doing so
promotes more efficient case management, especially when there is a heavy
docket of pending cases. Although the rule permits some discretion in setting a
date for motion hearings, the Committee believed that doing so at an early point
in the proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the
subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 12(f),
the Committee intends to make no change in the current law regarding waivers of
motions or defenses.

.



Rule 12.1. Notice of Alibi Rule 12.1. Notice of Alibi Defense

(a) Notice by Defendant. Upon written demand of the attorney (a) Government's Request for Notice and Defendant's
for the government stating the time, date, and place at which the Response.
alleged offense was committed, the defendant shall serve within

\ Lten days, or such different time as the court may direct, upon the (1) Government's Request. The attorney for the

attorney for the government a written notice of the defendant's government may request in writing that the defendant
intention to offer a defense. of alibi. Such notice by the defendant notify the attorney for the government of any intended

shall state the specific place or places at which the defendant alibi defense. The request must state the time, date,
claims to have been at the time of the alleged offense and the and place of the alleged offense.
names and addresses of the witnesses upon whom the defendant

intends to rely to establish such alibi. (2) Defendant's Response. Within 10 days after the
request, or some other time the court directs, the
defendant must serve written notice on the attorney for

ant , the government of any intended alibi defense. The
defendant's notice must state the specific places where
the defendant claims to have been at the time of the
alleged offense and the names, addresses, and

telephone numbers of the alibi witnesses on whom the
defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten days (b) Disclosure of Government Witnesses.2 thereafter, but in no event less than ten days before trial, unless the
court otherwise directs, the attorney for the government shall serve (1) Disclosure. If the defendant serves a Rule 12. l(a)(2)
upon the defendant or the defendant's attorney a written notice notice, the attorney for the government must disclose
stating the names and addresses of the witnesses upon whom the in writing to the defendant, or the defendant's attorney,

government intends to rely to establish the defendant's presence at the names, addresses, and telephone numbers of the
the scene of the alleged offense and any other witnesses to be witnesses the government intends to rely on to
relied upon to rebut testimony of any of the defendant's alibi establish the defendant's presence at the scene of the

EL i witnesses. alleged offense, and any government rebuttal witnesses
to the defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs otherwise,
the attorney for the government must give notice under
Rule 12.1(b)(1) within 10 days after the defendant
serves notice of an intended alibi defense under Rule
12.1 (a)(2), but no later than 10 days before trial.

(c) Continuing Duty to Disclose. If prior to or during trial, a party (c) Continuing Duty to Disclose. Both the attorney for the

i learns of an additional witness whose identity, if known, should government and the defendant must promptly disclose in
have been included in the information furnished under subdivision writing to the other party the name, address, and telephone
(a) or (b), the party shall promptly notify the other party or the numbers of any additional witness if:
other party's attorney of the existence and identity of such

\1 additional witness. (1) the disclosing party learns of the witness before or
during trial; and

(2) the witness should have been disclosed under Rule
12. 1(a) or (b) if the disclosing party had earlier known
of the witness.

I:
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(d) Failure to Comply. Upon failure of either party to, comply (d) Exceptions. For good cause the court may grant an ; J?
with the requirements of this rule, the court may exclude the exception to any requirement of Rule 12.1 (a) -(c).
testimony of any undisclosed witness offered by such- party as to r
the defendant's absence from or presence at, the scene of the
alleged offense. This rule shall not limit the right of the defendant
to testify.

(e) Exceptions. For good cause shown, the court may grant an (e) Failure to Comply. If a party fails to comply with this |
exception to any of the requirements of subdivisions (a) through rule, the court may exclude the testimonyn of any
(d) of this rule. undisclosed witness regarding the defendant's alibi. This

rule does not limit the defendant's right to testify. U

Qf Inadmissibility of Withdrawn Alibi. Evidence of an intention (I) Inadmissibility of Withdrawn Intent Evidence of an
to rely upon an alibi defense, later withdrawn, or of statements intent to rely on an alibi defense, later withdrawn, or of l i
made in connections. with such intention, is not, in any civil or statements made in connection with that intent, is not, in
criminal proceeding, admissible against the person who gave notice any civil or criminal proceeding, admissible against the
of the intention. person who gave notice of the intent. A
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Committee Notes
'Rule 12.1
December 1, 1999

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rulesl2.1(d) and 12.1(e) have been switched in the amended rule
to improve the organization of the rule.

Finally, the amended rule includes a new requirement that in providing the
namies and addresses of alibi and any rebuttal witnesses, the parties must also
provide the phone numbers' of those witnesses. ' See Rule 12.1(a)(2), Rule
12.1(b)(1), and Rule' 12.1(c). The Committee believed that requiring such
information would facilitate locating and interviewing those witnesses.



Rule 12.2. Notice of Insanity Defense or Expert Testimony of Rule 12.2. Notice of Insanity Defense; Mental Examination
Defendant's Mental Condition

(a) Defense of Insanity. If a defendant intends to rely upon the (a) Notice of an Insanity Defense. A defendant who intends
defense of insanity at the time of the alleged offense, the defendant to assert a defense of insanity at the time of the alleged
shall, within the time provided for the filing of pretrial motions or offense must notify the attorney for the government in
at such later time as the court may direct, notify the attorney for the writing within the time provided for filing a pretrial
government in writing of such intention and file a copy of such motion, or at any later time the court directs. A defendant
notice with the clerk. Ifthere is a failure to comply with the who fails to do so cannot rely on an insanity defense. The
requirements of this subdivision, insanity may not be raised as a court may - for good cause - allow the defendant to file
defense. The court xnay for cause shown allow late filing of the the notice late, grant additional trial-preparation time, or
notice or grant additional time 4tthe parties, to prepare for trial or make other appropriate orders.
make such other order as 'may besapprqpriate. l

(b) Expert Testimony of Defendant's Mental Condition. If a (b) Notice of Expert Evidence of a Mental Condition. If a
defendant intends to introduce expert testimony relating to a defendant intends to introduce expert evidence relating to a
mental disease or defect or any other mental condition of the mental disease or defect or any other mental condition of L2
defendant bearing upon the issue of guilt, the defendant shall, the defendant bearing on either (1) the issue of guilt or (2)
within the time provided for the filing of pretrial motions or at such the issue of punishment in a capital case, the defendant
later time as the cort may direct,' notify the attorney forthemust - within the time provided for the filing of pretrial
government in writing of such intention and file a copy of such motions or at a later time as the court directs - notify the
notice with the clerk. The court may for cause shown allow late attorney for the government in writing of this intention and
filing of the notice or grant addi tinal time to the parties to prepare file a copy of the notice with the clerk. The court may, for
for trial or make such other order as may be appropriate. good cause, allow late'filing of the notice or grant

additional time to the parties to -prepare for trial or make
any other appropriate order.

L
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f1> (c) Mental Examination of Defendant. (c) Mental Examination.
In an appropriate case the court may, upon motion of

the attorney for the government, order the defendant to submit to (1) Authority to Order Examination; Procedures. If the,
an examination pursuant to 18 U.S.C. 4241 or 4242. No statement defendant provides notice under Rule 12.2(a), the
made by the defendant in the course of any examination provided court must, upon the government's motion, order the
for by this rule, whether the examination be with or without the defendant to be examined under 18 U.S.C. § 4242. If
consent of the defendant, no testimony by the expert based upon the defendant provides notice under Rule 12.2(b) the
such statement, and no other fruits of the statement shall be court may, upon the government's motion, order the
admitted in evidence against the defendant in any criminal defendant to be examined under procedures ordered by
proceeding except on an issue respecting mental condition on the court.
which the defendant has introduced testimony.

(2) Disclosing Results and Reports of Capital Sentencing
Examination. The results and reports of any
examination conducted solely under Rule 12.2 (c)(1)
after notice under Rule 12.2(b)(2) must be sealed and
must not be disclosed to any attorney for the
government or the defendant unless the defendant is
found guilty of one or more capital crimes and the
defendant confirins an intent to offer during sentencing
proceedings expert evidence on mental condition.

(3) Disclosing Results and Reports of the Defendant's
Expert Examination. After disclosure under Rule
12.2(c)(2) of the results and reports of the
government's examination, the defendant must
disclose to the government the results and reports of

CL any examination on mental condition conducted by the
defendant's expert about which the defendant intends
to introduce expert evidence.

(4) Admitting a Defendant's Statements. No statement
made by a defendant in the course of any examination
conducted under this rule (whether conducted with or
without the defendant's consent), no testimony by the
expert based on the statement, and no other fruits of
the statement may be admitted into evidence against
the defendant in any criminal proceeding except on an
issue respecting mental condition on which the
defendant:

(i) has introduced evidence after notice under Rule
12.2(a) or (b)(1), or

(ii) has introduced expert evidence after notice under
Rule 12.2(b)(2).
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(d) Failure to Comply. If there is a failure to give notice when (d) Failure to Comply. If the defendant fails to give notice
required by subdivision (b) of this rule or to submit to an under Rule 12.2(b) or does not submit to an examination
examination when ordered under subdivision (c) of this rule, the when ordered under Rule 12.2(c), the court may exclude
court may exclude the testimony of any expert witness offered by any expert evidence from the defendant on the issue of the
the defendant on the issue of the defendant's guilt. defendant's mental disease, mental defect, or any other

mental condition bearing on the defendant's guilt or the
issue of punishment in a capital case. i

(e) Inadmissibility of Withdrawn Intention. Evidence of an (e) Inadmissibility of Withdrawn Intention. Evidence of an
intention as to which notice was given under subdivision (a) or (b), intention as to which notice was given under Rule 12.2(a)
later withdrawn, is not, in any civil or criminal proceeding, or (b), later withdraw isnot, in any civil pr criminal,
admissible against the person who gave notice of the intention. proceeding, admissible against the person who gave notice -,

of the intention.
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ILK Committee Notes
Rule 12.2
December 1, 1999

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout- the rules. These changes are
intended to be stylistic only, except as noted below.

The substantive changes to Rule 12.2 are designed to address five issues.
First, the amendments clarify that a court may order a mental examination for a
defendant who has indicated an intention to raise a defense of mental condition
bearing on the issue of guilt. Second, the defendant is required to give notice of

ago an intent to present expert evidence of the defendant's mental condition during a
capital sentencing proceeding.i Third, the amendments address the ability of the
trial court to order a mental examination for a defendant who has given notice of
an intent to present evidence of mental condition during capital sentencing
proceedings and when the results of that examination may be disclosed. Fourth,

C the amendment addresses the timing'of disclosure of the results and reports of the
defendant's expert examination. Finally, the amendment extends the sanctions for
failure to comply with the rule's requirements to the punishment phase of a capital
case.

Under current Rule 12.2(b), a defendant who intends to offer expert
testimony on the issue of his or her mental condition on the question of guilt must
provide a pretrial notice of that intent. The amendment extends that notice
requirement to a defendant who intends to offer expert evidence, testimonial or
otherwise, on his or her mental condition during a capital sentencing proceeding.
As several courts have recognized, the better practice is to require pretrial notice
of that intent so that any mental examinations can be conducted without
unnecessarily delaying capital sentencing proceedings. See, e.g., United States v.
Beckford, 962 F. Supp. 748, 754-64 (E.D. Va. 1997); United States v. Haworth,
942 F. Supp. 1406, 1409 (D.N.M. 1996). The amendment adopts that view.

Cs A change to Rule 12.2(c) clarifies the authority of the court to order
mental examinations for a defendant. As currently written, the subdivisionFa l implies that the trial court has discretion to grant a government motion for a
mental examination of a defendant who has indicated under Rule 12.2(a) an intent
to raise the defense of insanity.: But the corresponding statute, 18 U.S.C. § 4242,
requires the court to order an examination if the defendant has provided notice of
an intent to raise that defense and the government moves for the examination.
The amendment conforms Rule 12.2(c) to the statute. Any examination



conducted on the issue of the insanity defense would thus be conducted in
accordance with the procedures set out in the statutory provision.

While the authority of a trial court to order a mental examination of a
defendant who has registered an intent to raise the insanity defense seems clear,
the authority under the Rule to 'order an examination of a defendant who intends
only to present expert testimony on his or her mental condition on the issue of
guilt is not as clear. Some courts have concluded that a court may order such an
examination. See, e.g., United States v. Stackpole, 811 F.2d 689, 697 (1st Cir. 4

1987); United States v. Buchbinder, 796 F.2d 910, 915 (1st Cir. 1986); and United
States v. Halbert, 712 F.2d 388 (9thCir. 1983). In United States v. Davis, 93 F.3d
1286 (6th Cir. 1996), however, the court in a detailed analysis of the, issue
concluded that the district court lacked the authority under the rule to order a
mental examination of a defendant who had provided notice of an intent to offer
evidence on a defense of diminished capacity. l,,The court noted, first that the
defendant' could not be ordered to undergo commitment and examination under 18
U.S.C. [§ 14242, because 'that provision relates to situations when the defendant
intends to rely on the defense of insanityL.The 'court also rejected the argument
that the, examination could be ordered under Rule- 12.2(c) because this was, in the
words of the rule, an I'"appropriate 'case$7 'l,,The court concluded, however that the
trial court had the inherent authority toorder such an examination. L

The amendment clarifies that'tAhe authority of a~ court to order a mental
examination under Rule 12.2(c) extends to those, cases when the defendant has
provided notice, under Rule 12.2(b),lof an, intent to, present expert testimony on
the defendant's mental condition, either on the merits or at capital sentencing.
See, e.g., United States v. Hall, 152 F.3d 381 (5th Cir. 1998), cert. denied, 119 S.
Ct. 1767 (1999).

The amendment to Rule 12.2(c) is not, intended to affect any statutory or
inherent authority a court may have to order other mental examinations.

The amendment leaves to the court the determination of what procedures
should be used for a court-ordered examination on the defendant's mental
condition (apart from insanity). As currently provided in the Rule, if the C

examination is being ordered in connection with the defendant's stated intent to
present an insanity defense, the procedures are dictated by 18 U.S.C. § 4242. On
the other hand, if the examination is being ordered in conjunction with a stated
intent to present expert testimony on the defendant's mental condition (not U
amounting to a defense of insanity) either at the guilt or sentencing phases, no fl
specific statutory counterpart is- available. Accordingly, the court is given the
discretion to specify the procedures to be used. In so doing, the court may
certainly be informed by other provisions, which address hearings on a
defendant's mental condition. See, e.g., 18 U.S.C. § 4241, et. seq.



Additional changes address the question when the results of an
examination ordered under Rule 12.2(b)(2) may, or must, be disclosed. The
Supreme Court has recognized that use of a defendant's statements during a court-
ordered examination may compromise the defendant's right against self-
incrimination. See Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilegeIl against self-incrimination violated when he was not advised of right to remain
silent during court-ordered examination and prosecution introduced statements
during capital sentencing hearing). But subsequent cases have indicated that the

'C defendant waives the privilege if the defendant introduces expert testimony on his
or her mental condition. See, e.g., Powell v. Texas, 492 U.S. 680, 683-84 (1989);
Buchanan y.' Kentucky, 483 U.S.1402, 421-24 (1987); Presnell v. Zant, 959 F.2d
1524, 1533 (11th Cir, 1992); Williams v. Lynaugh, ,809 F.2d 1063, 1068 (5th Cir.
1987); United Statesv. Madrid, 673 F.2d 1114, 1119-21 (10th Cir. 1982). That
view is reflected in Rule 12.2(c) which indicates that the statements of the
defendant may -be used, against the defendant only after the, defendant has
introduced testimony on his or her mental condition. What the current rule does
not address is if, and to what extent, the prosecution may see the results of the
examination, which may include the defendant's statements, when evidence of the
defendant's mental condition is being presented solely at a capital sentencingpr proceeding.

The proposed change in Rule 12.2(c)(2) adopts the procedure used by
some courts to seal or otherwise insulate the results of the examination until it isLi's clear that the defendant will introduce expert evidence about his or her mental
condition at a capital sentencing hearing; i.e., after a verdict of guilty on one or
more capital crimes, and a reaffirmation by the defendant of an intent to introduce

i' expert mental-condition evidence in the sentencing phase. See, e.g., United States
v. Beckford, 962 F. Supp. 748 (E.D. Va. 1997). Most courts that have addressed
the issue have recognized that if the government obtains early access to the

iL. accused's statements, it will be required to show that it has not made any
derivative use of that evidence. Doing so can consume time and resources. See,
e.g., United States v. Hall, supra, 152 F.3d at 398 (noting that sealing of record,
although not constitutionally required, "likely advances interests of judicial
economy by avoiding litigation over [derivative use issue]").

Except as provided in Rule 12.2(c)(3), the rule does not address the time
for disclosing results and reports of any expert examination conducted by the
defendant. New Rule 12.2(c)(3) provides that upon disclosure under subdivision
(c)(2) of the results and reports of the government's examination, disclosure of the
results and reports of the defendant's expert examination is mandatory, if the
defendant intends to introduce expert evidence relating to the examination.

Rule 12.2(c), as previously written, restricted admissibility of the
defendant's statements during the course of an examination conducted under the
rule to an issue respecting mental condition on which the defendant "has
introduced testimony" - expert or otherwise. As amended, Rule 12.2(c)(4)

Prf.



provides that the admissibility of such evidence in a capital sentencing proceeding
is triggered only by- the defendant's introduction of expert evidence., The
Committee believed that, in this context, it was appropriate to limit the
government's ability to use the results of its expert mental examination to
instances in which the defendant has first introduced expert evidence on the issue.

Rule 12.2(d) has, been amended to extend~sanctions for failure to comply
with the rrule to the penalty phase of a capital case.:.. The, selection of an
appropriate remedylfor the failure of a defendant to provide notice or submit to an
examination under subdivisions (b) and (c) is entrusted to the discretion of the
court. While subdivision (d) recognizes that the court may exclude the evidence
of the defendant's bownwexpert in such a situation, the court should also consider
"the effectiveness, of less severe sanctions, ~the imrpact of preclusion on the
evidence at trial and the outcome of the case,. the extent of prosecutorial surprise
or prejudice, iand whether the violation was willful."',, Taylor v.:. Illinois, 484 U.S.
400,.414 n.19 (1988) (citing Fendleriv. Goldsmith, 728 F.2d1 11,81 (9th Cir.
1983)).,
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Rule 12.3. Notice of Defense Based upon Public Authority Rule 12.3. Notice of Public-Authority Defense

(a) Notice by Defendant; Government Response; Disclosure of (a) Notice of Defense and Disclosure of Witnesses.
Witnesses.

(1) Notice in General. A defendant who intends to assert a
(1) Defendant's Notice and Government's Response. A defense of actual or believed exercise of public
defendant intending to claim a defense of actual or believed authority on behalf of a law-enforcement agency or
exercise of public authority on behalf of a law enforcement or federal intelligence agency at the time of the alleged
Federal intelligence agency at the time of the alleged offense offense must so notify the attorney for the government
shall, within the time provided for the filing of pretrial motions in writing and must file a copy of the notice with the
or at such later time as the court may direct, serve upon the clerk within the time provided for filing a pretrial
attorney for the Government a written notice of such intention motion, or at any later time the court directs. The
and file a copy of such notice with the clerk. Such notice shall notice filed with the clerk must be under seal if the
identify the law enforcement or Federal intelligence agency notice identifies a federal intelligence agency under

* and any member of such agency on behalf of which and the whose authority the defendant claims to have acted.
period of time in which the defendant claims the actual or
believed exercise of public authority occurred. If the notice (2) Contents of Notice. The notice must contain the
identifies a Federal intelligence agency, the copy filed with the following information:
clerk shall be under seal. Within ten days after receiving theF defendant's notice, but in no event less than twenty days (A) the law-enforcement agency or federal
before the trial, the attorney for the Government shall serve intelligence agency involved;
upon the defendant or the defendant's attorney a written
response which shall admit or deny that the defendant (B) the agency member on whose behalf the defendant
exercised the public authority identified in the defendant's claims to have acted; and
notice.

(C) the time during which the defendant claims to
have acted with public authority.

(3) Response to Notice. The attorney for the government
must serve a written response on the defendant or the
defendant's attorney within 10 days after receiving the
defendant's notice, but no later than 20 days before
trial. The response must admit or deny that the
defendant exercised the public authority identified in
the defendant's notice.

V~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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(2) Disclosure of Witnesses. At the time that the Government (4) Disclosing Witnesses. .J
serves its response to the notice or thereafter, but in no event
less than twenty days before trial, the attorney for the (A) Government's Request. The attorney for the
Government may serve upon the defendant or the defendant's govermnent may request in writing that the
attorney a written demand for the names and addresses of the defendant disclose the name, address, and
witnesses, if any, upon whom the defendant intends to rely in telephone number of each witness the defendant
establishing the defense identified in the notice. Within seven intends to rely on to establish a public-authority
days after receiving the Government's demand, the defendant defense. The attorney for the govermuent may
shall serve upon the attorney for the Government a written serve the request when the government serves its
statement of the names and addresses Sof any such witnesses. response to the defendant's notice under Rule
Within seven days after-receiving the defendant'swritten 12.3(a)(1), or later, but must serve the request no
statement, the attorney for the Government shall serve upon! later than 20 days befoe trial.,
the defendant or the defendant's attorney a written statement
of the names and addresses of the witnessesl if any, upon (B) Defendant's Response. Within 7 days after XL
whom the Government intends toriey in opposing the defense receiving the government's request, the defendant
identified in the notice., must serve on the attorney for the government a p

written statement of the name, address, and
telephone number of each witness.

(C) Government's Reply Within 7 days after
receiving the defendant's statement, the attorney Y
for the govermnment must serve on the defendant or
the'defendant's attorney a written statement of the
name, addredss- and telephone number of each
witness the government intends'to rely on to
oppose the defendant's public-authority defense. r

f7

(3) Additional Time. If good cause is shown, the court may, (5) Additional Time. The court may for good cause allow
allow a party additional time to comply with any obligation a party additional time to comply with this rule.
imposed by this rule.

(b) Continuing Duty to Disclose. If, prior to or during trial, a l (b) Continuing Duty to Disclose. Both the attorney for the
~party learns of any additional witness whose identity, if known, government and the defendant or the defendant's attorney [J
,should have been included in the written statement furnished undr must promptly disclose in writing to the other party the
subdivision (a)(2) of this rule, that party shall promptly notify in name, address, and telephone number of any additional p
Iwriting the other party or the other party's attorney of the name witness if:
and address of any such witness.

(1) the disclosing party learns of the witness before or
during trial; and

(2) the witness should have been disclosed under Rule
12.3(a)(4) if the disclosing party had earlier known of )
the witness.

(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with this
requirements of this rule, the court may exclude the testimony of rule,' the court may exclude the testimony of any
any undisclosed witness offered in support of or in opposition to undisclosed witness regarding the public-authority defense.
the defense, or enter such other order as it deems just under the This rule does not limit the defendant's right to testify. p
circumstances. This rule shall not limit the right of the defendant to
testify.
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(d) Protective Procedures Unaffected. This rule shall be in (d) Protective Procedures Unaffected. This rule does not
addition to and shall not supersede the authority of the court to limit the court's authority to issue appropriate protective
issue appropriate protective orders, or the authority of the court to orders or to order that any filings be under seal.
order that any pleading be filed under seal.

(e) Inadmissibility of Withdrawn Defense Based upon Public (e) Inadmissibility of Withdrawn Defense Based upon
Authority. Evidence of an intention as to which notice was given Public Authority. Evidence of an intention as to which
under subdivision (a), later withdrawn, is not, in any civil or notice was given under Rule 12.3(a), later withdrawn, is

criminal proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible against

of the intention. the person who gave notice of the intention.

.- ~~~~~~~~~~~~~~~~~~~~~~~~~Dcme 7. 1999
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Committee Notes
Rule 12.3
December 1, 1999

COMMITTEE NOTE

. ~~~~~~~~~~S

The language of. Rule 12.3 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

The Committee considered the issue of whether (as currently provided in
Rule 12.3) a defendant could invoke the defense of public authority on either an
actual or believed exercise of public authority. The Committee ultimately decided
that any attempt to provide the defendant with a "right" to assert the defense was
not a matter within the purview of the Committee under the Rules Enabling Act.
The Committee decided to retain the current language, which recognizes, as a
nonsubstantive matter, that if the defendant intends to raise the defense, notice
must be given. Thus, the Committee decided not to make any changes in the
current rule regarding the availability of the defense.

Substantive changes have been made in Rule 12.3(a)(4) and 12.3(b). As
in Rule 12.1, the Committee decided to include in the restyled rule the
requirement that the parties provide the telephone numbers of any witnesses
disclosed under the rule.



Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or informations or The court may order that separate cases be tried together
both to be tried together if the offenses, and the defendants if there as though brought in a single indictment or information if all

fuis more than one, could have been joined in a single indictment or offenses and all defendants could have been joined in a single

information. The procedure shall be the same as if the prosecution indictment or information.
were under such single indictment or information.

Le.

17

Federal Rules of Criminal Procedure
December 7, 1999

Page 45



Committee Notes
Rule 13
December 1, 1999

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is prejudiced by a (a) Relief. If the joinder of offenses or defendants in an
joinder of offenses or of defendants in an indictment or indictment, an information, or a consolidation for trial
information or by such joinder for trial together, the court may appears to prejudice a defendant or the government, the
order an election or separate trials of counts, grant a severance of court may order separate trials of counts, sever the
defendants or provide whatever other reliefjustice requires. In defendants' trials, or provide any other relief that justice
ruling on a motion by a defendant for severance the court may requires.
order the attorney for the government to deliver to the court for
inspection in camera any statements or confessions made by the (b) Defendants' Statements. Before ruling on a defendant's
defendants which the government intends to introduce in evidence motion to sever, the court may order the attorney for the
at the trial. , government to deliver to the court for in camera

inspection any defendants' statements that the government
intends to use as evidence.

lb
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Committee Notes
Rule 14
December 1, 1999

COMMITTEE NOTE N

The language of Rule 14 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.-

The reference to a defendant's "confession" in the last sentence of the 4
current rule has been deleted. The Committee believed that the reference to the
"defendant's statements" in the amended rule would fairly embrace any
confessions or admissions by a defendant.

Cs



Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional circumstances of (a) When- Taken.
the case it is in the interest of justice that the testimony of a
prospective witness of a party be taken and preserved for use at (1) In General. A party may move that a prospective
trial, the court may upon motion of such party and notice to the witness be deposed in order to preserve testimony for
parties order that testimony of such witness be taken by deposition trial. The court may grant such motion due to
and that any designated book, paper, document, record, recording, exceptional circumstances in the case and in the
or other material not privileged, be produced at the same time and interest of justice. If the court orders the deposition,"
place. If a, witness is detained pursuant to section 3144 of title 18, to be taken, it may also require the deponent to
United States Code, the court on written motion of the witness and produce at the deposition any designated book, paper,
upon notice to the parties may direct that the witness' deposition be document, record, recording, data, or other material
taken. After the deposition has been subscribed the court may not privileged.
discharge the witness.

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request to be 1k
deposed by filing a written motion and giving notice
to the parties. The court may then order that the

deposition be taken and may discharge the witness
after the witness has signed under oath the deposition
transcript.

(b) Notice of Taking. The party at whose instance a deposition is (b) Notice.
to be taken shall give to every party reasonable written notice of
the time and place for taking the deposition. The notice shall state (1) In General. A party seeking to take a deposition must
the name and address of each person to be examined. On motion of give every other party reasonable written notice of tlhe
a party upon whom the notice is served, the court for cause shown deposition's date and location. The notice must state
may extend or shorten the time or change the place for taking the the name and address of each deponent. If requested
deposition. The officer having custody of a defendant shall be by a party receiving the notice, the court for good i
notified of the time and place set for the examination and shall, cause may change the deposition's date or location.
unless the defendant waives in writing the right to be present,
produce the defendant at the examination and, keep the defendant (2) To the Custodial Officer. A party seeking to take the
in the presence of the witness during the examination, unless, after deposition must also notify the officer who has
being warned by the court that disruptive conduct will cause the custody of the defendant of the scheduled date and
idefendant's removal from the place ofthetaking of the deposition,- location.
the defendant persists in conduct which is such as to justify
exclusion from that place. A defendant not in custody shall have
the right to be present at the examination upon request subject to
such terms as may be fixed by the court, but a failure, absent'Fgoodi
cause shown, to appear after notice and tender of expenses in
accordance with subdivision (c) of this rule shall constitute at
waiver of that right and of any objection to the takingand use of
the deposition based upon that right.I.
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(c) Defendant's Presence.

(1) Defendant in Custody. The officer who has custody
of the defendant must produce the defendant at the Li
deposition and keep the defendant'in the witness's
presence during the examination, unless the
defendant:

(A) waives in writing the right to be present; or

(B) persists in disruptiye conduct justifying exclusion
after the court has warned the defendant that
disruptive conduct will result in the defendant's 1
exclusion. I l

(2) Defendant Not in Custody. A defendant who is not in
custody has the right upon request to be present at the
deposition, subject to any conditions imposed by the
court. If the government tenders the defendant's
expenses as provided in Rule 15(d) but the defendant
still fails to appear, the defendant - absent good
cause-waives both the right to appear and any
objection to the taking and use of the deposition
based on that right. L

(c) Payment of Expenses. Whenever a deposition is taken at the (d) Expenses. If the deposition was requested by the
instance of the government, or whenever a deposition is taken at government the court may - or if the defendant is unable
the instance of a defendant who is unable to bear the expenses of to bear the deposition expenses the court must - order Li
the taking of the deposition, the court may direct that the expense the government to pay:
of travel and subsistence of the defendant and the defendant'is
attorney for attendance at the examination and the cost of the (1) the travel and subsistence expenses of the defendant FjJ
transcript of the deposition shall be paid by the government. and the defendant's attorney to attend the deposition,

and

l (2) the deposition transcript costs. _

(d) How Taken. Subject to such additional conditions as the court .(e) How Taken. Unless these rules orqa court order provid.s
shall provide, a deposition shall be taken and filed in the mainer otherwise, a deposition must be filed, and it must be takln
provided in civil actions except as otherwise provided in these in the same manner as a deposition in a civil action,
rules, provided that (1) in no event shall a deposionbtae of a except that:i e
party defendant without that defendant's consent, and (2) the scope
and manner of examination and cross-examination shall be suich as (1) A defendant may not be deposed without that L
would be allowed in the trial itself The government shall make defendant's consent.-
available to the defendant or the defendant's counsel for
examination and use at the taking of the deposition any statement (2) The scope and manner of the~ deposition examination L
of the witness being deposed which is in the possession of the and cross-examination must be the same as would be
government and to which the defendant would be entitled at the allowed during trial.
trial.

(3) The government must provide to the defendant or the
defendant's attorney, for use at the deposition, any
statement of the deponent in the government's
possession to which the defendant would be entitled
at trial.
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(e) Use. At the trial or upon any hearing, a part or all of a (I) Use as Evidence
deposition, so far as otherwise admissible under the rules of
evidence, may be used as substantive evidence if the witness is (1) Substantive and Impeachment Use. If admissible
unavailable, as unavailability is defined in Rule 804(a) of the under the Federal Rules of Evidence, a party may use
Federal Rules of Evidence, or the witness gives testimony at the all or part of a deposition -
trial or hearing inconsistent with that witness' deposition. Any
deposition may also be used by any party for the purpose of (A) as substantive evidence at a trial or hearing if-
contradicting or impeaching the testimony of the deponent as a
witness. If only a part of a deposition is offered in evidence by a (i) the witness is unavailable as defined in
party, an adverse party may require the offering of all of it which is Federal Rule of Evidence 804(a); or
relevant to the part offered and any party may offer other parts.

(ii) the witness testifies inconsistently with theF deposition at the trial or hearing; and

(B) to impeach the deponent.

(2) Parts of a Deposition. If a party introduces in
evidence only a part of a deposition, an adverse party
may require the introduction of other admissible parts
that ought in fairness to be considered with the part
introduced. Any party may offer other parts.

(f) Objections to Deposition Testimony. Objections to deposition (g) Objections. A party objecting to deposition testimony or
testimony or evidence or parts thereof and the grounds for the evidence must state the grounds for the objection during
objection shall be stated at the time of the taking of the deposition. the deposition.

(g) Deposition by Agreement Not Precluded. Nothing in this (h) Agreed Depositions Permitted. The parties may by
rule shall preclude the taking of a deposition, orally or upon written agreement take-and use a deposition with the court's
questions, or the use of a deposition, by agreement of the parties consent.

go- with the consent of the court.
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Committee Notes
Rule 15
December 1, 1999

COMMITTEE NOTE F

The language of Rule 15 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to
include the expansive term "data" to reflect the fact that in an increasingly
technological culture, the information may exist in a format not already covered
by the more conventional list, such as a book or document.

The last portion of current Rule 15(b), dealing with the defendant's
presence at a deposition, has been rmoved to amended Rule 15(c).

Rule 15(d), which addresses the payment of expenses incurred by the
defendant and the defendant's attorney, has been changed. The Committee
discussed the issue of payment of expenses raised in restyled Rule -15(d). Under
the current rule, if the government requests the deposition, or if the defendant
requests the deposition and is unable to pay for it, the court may direct the,
government to pay for travel and subsistence expenses for both the defendant and
the defendant's attorney. In either case, the current rule requires the government
to pay for the transcript. Under the amended rule, if the deposition was requested
by the government, the court must require the government to pay subsistence and L
travel expenses and the cost of the deposition transcript. If the defendant is
unable to pay the deposition expenses, the court must order the government to pay
subsistence, travel, and the deposition transcript costs-regardless of who
requested the deposition.

Rule 15(f)(2) comports with the familiar rule of optional completeness in
Federal Rule of Evidence 106. Under that rule, once a party introduces a portion
of a item of evidence, the opponent may require the proponent to introduce other
parts of the evidence which ought in fairness be considered. In making this
change, the Committee intended to make no substantive change and noted that the
revision parallels similar language in Federal Rule of Civil Procedure 32(a)(4).

L
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a defendant (1) Discloseable Information.
the government must disclose to the defendant and make
available for inspection, copying, or photographing: any (A) Defendant's Oral Statement. Upon request, the
relevant written or recorded statements made by the defendant, government must disclose to the defendant the
or copies thereof, within the possession, custody, or control of substance of any relevant oral statement made byC the government, the existence of which is known, or bythe the defendant, before or after arrest, in response
exercise of due diligence may become known, to the attorney to interrogation by a person the defendant knew
for the govermnent; that portion of any written record was a government agent if the government
containing the substance of any relevant oral statement made intends to use the statement at trial.
by the defendant whether before or after arrest in response to
interrogation by any person then known to the defendant to be (B) Defendant's Written or Recorded Statement
a government agent, and recorded testimony of the defendant Upon request, the government must disclose to
before a grand jury which relates to the offense charged. The the defendant, and make available for inspection,
governrment must also disclose to the defendant the substance copying, or photographing, all of the following
of any other relevant oral statement made by the defendant

: whether before' dr"after arre'st 'in response to interrogation by (i) any, relevant written or recorded' statementI
any person then known by the defendantto be a government by the defendant if:
agent if the governmentintends to use that statement at trial.

n request of a" defendant which is an organization such as a (a) 'the statement is within the government's
1 coiportion h association, or labor union, the possession,- custody, or control; and
go germentimu t disclose to the defendant any of the
fo'eoingstateonieiis'made by,a, person who the government (b) the attorney for the government

17' cof6 ids (1) was, at the htime of making the statement, so knows -or through due diligence could
situated as a director, officer, empioyn e or agent as to have know - that the statement exists;
been able legally to bind the defendant in respect to the subject
4 l of WtYh! statement, 'o(l) w~as,0 atthe' time of the offense, (ii) the portion of any written record containing
personally involved in the alleged conduct constituting the the substance of any relevant oral statement
4 offense and so situated as a director, officer, employee, or made before or after arrest if the defendant
0 ' agient as 1to ha b~en able legally to bind the defendant in made the statement in response to
respect to that alleged' cornduct in which the person was interrogation by a person the defendant
involved. knew was a government agent; and

(iii) the defendant's recorded testimony beforea
grand jury relating to the charged offense.

(C) Organizational Defendant. Upon request, if the]
defendant is an organization, the government
must disclose to the defendant any statement 1
described in Rule 16(a)(1)(A) and (B) if the
government contends that the person making thl
statement:
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(i) was legally able to bind the defendant
regarding the subject of the statement
because of that person's position as the e
defendant's director, officer, employee, or L
agent; or

(ii) was personally involved in the alleged
conduct constituting the offense and was
legally able to bind the defendant regarding
that conduct because of that person's
position as the defendant's director, officer,
employee, or agent.

(B) Defendant's Prior. Record. Upon request of the (D) Defendants Prior Record. Upon request, the
defendant, the government shall furnish to the defendant such governmentimust furnish the defendant with a!
copy of the defendant's prior criminal record, if any, as is copy of the defendant's prior criminal record that
within the possession, custody, or control of the government, is within the government'sipossession, custody,
the existence of which is known, or by the exercise of due or control if the attorey forthe government " l
diligence may become known, to the attorney for the knows - or Lbrough due diligence couldknow -
government. that the recordyexists, I

(C) Documents and TangibleObjects. Upon request of the (E) Documents and O n the defendantl
defendant the government shall permit the defendant to inspect request, thegemnus permit the
and copy or photograph books, papers, documents, defendantto inspect,:a;id colpl', or photograph
photographs, tangible objects, buildings or places, or copies or booksyapers , q ndata! p otographs,
portions thereof, which are within the possession, custody or tangible okjects, jiidmgs ir paces, or copies or
control of the government, and which are material to th, porin oins~~i te
preparation of the defendant's defense or are intended for use within [the gveent s K . jtemis T
by the government as evidence in chief at the trial, or werec
obtained from or belong to the defendant. iontol, rad: o

, ,. , ,, em I 1t1 ' <1 ~~~~~~~~~~-'' ' ai k ti
()theite is mateia to therprto of te

defese

(ii) ,the goyernment intends to use the item in its
case-in-chief at trial; or

(iii) the item was obtained from or belongs to She
defendant.

(D) Reports of Examinations and Tests. Upon request of a (F) Reports of Examinations and Tests. Upon ;

defendant the government shall permit the defendant to inspect request, the government must permit a defend ht
and copy or photograph any results or reports of physical or to inspect and copy, or photograph the results r
mental examinations, and of scientific tests or experiments, or reports of any physical or mental examination
copies thereof, which are within the possession, custody, or and of any scientific test or experiment if: C

control of the government, the existence of which is known, or I
by the exercise of due diligence may become known, to the (i) the item is within the government's
attorney for the government, and which are material to the possession, custody, or control;
preparation of the -defense or are intended for use by the 1 A

government as evidence in chief at the trial. (ii) the attorney for the government knows - or
through due diligence could know - that the
item exists; and

(iii) the item is material to the preparation of the
defense or the government intends to use the l
item in its case-in-chief at trial.
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[7
l, l (E) Expert Witnesses. At the defendant's request, the (G) Expert Testimony. Upon request, the government

government shall disclose to the defendant a written summary must give to the defendant a written summary of
of testimony that the government intends to use under Rules any testimony the government intends to use in
702, 703, or 705 of the Federal Rules of Evidence during its its case-in-chief at trial under Federal Rules of
case in chief at trial. If the government requests discovery Evidence 702, 703, or 705. The summary must
under subdivision (b)(l)(C)(ii) of this rule and the defendant describe the witness's opinions, the bases and
complies, the government shall, at the defendant's request, reasons for those opinions, and the witness's
disclose to the defendant a written summary of testimony the qualifications.
government intends to use on the Rules 702, 703, or 705 as
evidence at trial on the issue of the defendant's mentalIL condition. The summary provided under this subdivision shall
describe the witnesses' opinions, the bases and the reasons for
those opinions, and the witnesses' qualifications.

(2) Informai Not Subject o Disclosure. Except as provided (2) Nondisclosable Information. Except as Rule 16(a)(1)
in paragraphs (A), (B), (D), and (E) of subdivision (a)(l), this rule provides otherwise, this rule does not authorize the
does not authorize the discovery or inspection of reports, discovery or inspection of reports, memoranda, or
memoranda, or other, internal governmien o dcuments made by the other internal government documents made by the

1K (0 attorney for the government or any other government agent attorney for the government or other government
investigating or prosecuting 'the case. Nor does the rule authorize agent in connection with the investigation or
the discovery or inspection of statements, made by government prosecution, of the case. Nor does this rule authorize
'witnesses or prospective, government Witnesses except as provided the discovery or inspection of statements made by
in I U.S.C.'§ 3500. , l prospective government witnesses except as provided

in 18 U.S.C. § 3500. '

C p |(3) Grand Jury Transclipts. Except as provided in Rules 6, 12(i) (3) Grand Juqv Transcripts. This rule does not apply to
and 26.2, and subdivision (a)(1)(A) ofthis rule, these rules do not the discovery or inspection of a grand jury's record
relate to discovery or inspection of recorded proceedings of a proceedings, except as provided in Rules 6, 12(h),
grand jury. 16(a)(1), and 26.2.

A'' 1(4) Failure to Call Witness.I (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure. 4
(1) Information Subject to Disclosure.

(A) Documents an gible Objects. If the defendant requests (1) Discloseable Information.
disclosure undersubvision (a)(i)(C) or(D) of this rule, upon
compliance' wi bth Su e government, the defendant, on (A) Documents and Objects. If the defendant
request of the government, shall permit the government to inspect requests disclosure under Rule 16(a)(1)(E), and
and copy or photograph books, papers, documents, photographs, the government complies, then the defendant
tangible objects, or cpiesor portions thereof, Which are within the must permit the government, upon request, toEl possession, custoy,' r'c onntrol of the defendant and which the inspect and copy, or photograph books, papers~
defendant intends to introduce as evidence in chief at the trial. documents, data, photographs, tangible object,

buildings or places, or copies or portions of an;
of these items, if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the item in the
defendant's case-in-chief at trial.
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(B) Reports of Examinations and Tests. If the'defendant (B) Reports of Examinations and Tests. If the
requests disclosure under subdivision (a)(1)(C) or (D) of this rule, defendant requests disclosure under Rule
upon compliance with such request by the government, the 16(a)(1)(F), then upon compliance and the
defendant, on request of the government, shall permit the government's request, the defendant must permit
government to inspect and copy or photograph any results or the government to inspect and copy, or
reports of physical or mental examinations and of scientific tests or photograph the results or reports of any physical
experiments made in connection with the particular case, or copies or mental examination and of any scientific test
thereof, within the possession or control of the defendant, which or experiment if:,
the defendant intends to introduce as evidence in chief at the trial is
or which were prepared by a witness whom the defendant intends (i) the item is within the defendant's
to call at the trial when the results or reports related to that witness' possession, custody, or control,; and
testimony.

(ii) 'the defendant intends to use the item in the A
defendant's case-in-chief at trial, or intends
to call the witness who prepared the report
and the reportrelates to the witness's 1i
testimony. -

(C) Expert Witnesses. Under the following circumstances, the (C) ExpertrTestimony, If the defendant requests,
defendant shall, at the govermment's request, disclose to the disclosure under Rule 16(a)(1)(G), then upon

I government a written summary of testimony that the defendant compliance and the government's request the
intends to use on the Rules 702, 703, or 705 of the Federal Rules of defendant must give the government a written,
Evidence as evidence at trial: (i) if the defendant requests summary of any testimony the defendant intends C
disclosure under subdivision (a)(1)(E) of this rule' and the to use as evidence at trial under Federal Rules of
government complies, or (ii) if the defendant has given notice Evidence 702, 703, or 705. The summary must.
'under Rule 12.2(b) of an intent to present expert testimony on the describe the witness's opinions, the bases and
defendant's mental condition. This summary 4h'all describe the reasons for these opinions, and the witness's
witnesses' opinions, the bases and reasons for those opinions, and, qualifications. -

the witnesses' qualifications.

' (2) Information Not Subject To Disclosure. Except as to (2) Nondisclosable Information. 'Except for scientificlor
scientific or medical reports, this subdivision does not authorize the medical reports, Rule 16(b)(1) does not authorize "

discovery or inspection of reports, memoranda, or other internal discovery or inspection of: -

defense documents made by the defendant, or the defendant's
attorneys or agents in connection with the investigation or defense (A) reports, memoranda, or other documents madeA
of the case, or of statements made by the defendant, or by by the defendant, or the defendant's attorney c4
government or defense witnesses, or by prospective government or agent, during the 'case's investigation or defen
defense witnesses, to the defendant, the defendant's agents or or . -

attorneys.
(B) a statement made to the defendant, or the

defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense
witness.

[(3) Failure to Call Witness.] (Deleted Dec.- 12, 1975) ___
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(c) Continuing Duty to Disclose. If, prior to or during trial, a (c) Continuing Duty to Disclose. A party who discovers
party discovers additional evidence or material previously additional evidence or material before or during trial must
requested or ordered, which is subject to discovery or inspection promptly disclose its existence to the other party or the
under this rule, such party shall promptly notify the other party or court, if:
that other party's attorney or the court of the existence of the
additional evidence or material. (I) the evidence or material is subject to discovery or

inspection under this rule; and

(2) the other party previously requested, or the court
ordered, its production.

(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a sufficient
showing the court may at any time order that the discovery or (1) Protective and Modifying Orders. At any time the
inspection be denied, restricted, or deferred, or make such court may for good cause deny, restrict, or defer
other order as is appropriate. Upon motion by a party, the discovery -or inspection, or grant other appropriate
court may pennit the party to make such showing, in whole or relief, The court may permit a party to show good
in part, in the form of a written statement to be inspected by cause by a written statement that the court will
the judge alone. If the court enters an order granting relief inspect ex parte. If relief is granted, the court must
following such an ex parte showing, the entire text of the preserve the entire text of the party's statement under
party's statement shall be sealed and preserved in the records seal.
of the court to be made available to the appellate court in the
event of an appeal.

(2) Failure To Comply With a Request. If at any time (2) Failure to Comply. If a party fails to comply with
during the course of proceedings it is brought to the attention Rule 16, the court may:
of the court that a party has failed to comply with this rule, the
court may order such party to permit the discovery or (A) order that party to permit the discovery or
inspection, grant a continuance, or prohibit the party from inspection; specify its time, place, and manner;
introducing evidence not disclosed, or it may enter such other and prescribe other just terms and conditions;
order as it deems just under the circumstances. The court may
specify the time, place and manner of making the discovery (B) grant a continuance;
and inspection and may prescribe such terms and conditions as
are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is governed by
Rule 12.1.
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Committee Notes
Rule 16
December 1, 1999

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B) and (C).
Current Rule 16(a)(1)(B), (C), (D) and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in
nature. Rule 16(a)(1)(E) and 16(a)(1)(F) require production, of specified
information if the government intends to "use" the information "in its case-in-
chief at trial." The Committee believed that the language in revised Rule
16(b)(1)(B), which deals with a defendant's disclosure of infornation to the
government, should track the similar language in revised Rule 16(a)(1). In Rule
16(b)(1)(B)(ii), the Committee changed the current provision which reads: "the
defendant intends to introduce as evidence" to the "defendant intends to use the
item . . ." The Committee recognized that this might constitute a substantive
change in the rule but believed that it was a necessary confornming change with the :

provisions in 16(a)(1)(E) and (F), noted supra, regarding use of evidence by the L
government.

whhIn amended Rule 16(d)(1), the last phrase in the current subdivision- A
which refers to a possible appeal of the court's discovery order-has been
deleted. In'the Committee's view, no substantive change results from that
deletion. The language is unnecessary because the court, regardless of whether |J

there is an appeal, will have maintained the record. -r

Finally, current Rule 16(e), which addresses the topic of notice of alibi
witnesses, has been deleted as being unnecessarily duplicative of Rule 12.1. t

LF



F ^ tRule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A subpoena (a) Content. A subpoena must state the court's name and the
, shall be issued by the clerk under the seal of the court. It shall state title of the proceeding, include the seal of the court, and

the name of the court and the title, if any, of the proceeding, and command the witness to attend and testify at the time and
shall command each person to whom it is directed to attend and place the subpoena specifies. The clerk must issue a blank
give testimony at the time and place specified therein. The clerk subpoena - signed and sealed - to the party requesting it
shall issue a subpoena, signed and sealed but otherwise in blank to and that party must fill in the blanks before the subpoena
a party requesting it, who shall fill in the blanks before it is served. is served.
A subpoena shall be issued by a United States magistrate judge in a

r proceeding before that magistrate judge, but it need not be under
the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any time (b) Defendant Unable to Pay. Upon a defendant's ex parte
I that a subpoena be issued for service on a named witness upon an application, the court must order that a subpoena beF'' ex parte application of a defendant upon a satisfactory showing that issued for a named witness if the defendant shows an

the defendant is fmarnially unable to pay the fees of the witness inability to pay the witness's fees and the necessity of the
and that the presence of the witness is necessaiy to an adequate witness's presence for an adequate defense. If the court
defense. If the court orders the subpoena to be issued, the costs orders a subpoena to be issued, the process costs and
'tincurred by the proccess and the fees of the witness so subpoenaed witness fees will be paid in the same manner as those paid
shall be paid in the same manner in which sim lar costs and fees are for witnesses the government subpoenas.
paid in case of a witness subpoenaed in behalf of the governent.l

(c) For Production 9'f Documentary Evidence and of Objects. A (c) Producing Documents and Objects.
subpoena may also command the person to whom it is directed to
produce the books, papers, documents or otherlobjects designated (1) A subpoena may order the witness to produce any
thereil. The court on motion made promptly nay quash or modify books, papers, documents, data, or other objects the
thj subpogna if co mpJliace wouldjbe unreasonable or oppressive. subpoena designates. The court may1 direct the
The court may diiect that books, papers, documents or objects witness to produce the designated items in court

J designated in the subpoena be produced before the court at a time before trial or before they are to be offered in
prior to the trial or prior to the time whenithey fare to be offered in evidence. Wh4en the items arrive, the court may
evidence and mray upon their production pennit the books, papers, permit the'parties and their attorneys'to inspect all or

documents or objects or portions thereof to be inspected by the part of them.
parties and their attorneys.

(2) On motion made promptly, the court may quash or
modify the subpoena if compliance would be
unreasonable or oppressive.

(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, deputy marshal, or any nonparty who
AL. deputy marshal or by any other person who is not a party and who is at least 18 years old, may serve a subpoena. The server

is not less than 18 years of age. Service of a subpoena shall be must deliver a copy of the subpoena to the witness and
made by delivering a copy thereof to the person named and by must tender to the witness one day's witness-attendance
tendering to that person the fee for I day's attendance and the fee and the legal mileage allowance. The server need not
mileage allowed by law. Fees and mileage need not be tendered to tender the attendance fee or mileage allowance when theF the witness upon service of a subpoena issued in behalf of the United States, a federal officer, or a federal agency has
United States or an officer or agency thereof. requested the subpoena.

l
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(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the attendance of

a witness at a hearing or trial may be served at any place within (1) In the UnitedStates. A subpoena requiring a witness
the United States. to attend a hearing or trial may be served at any place t

within the United States.
(2) Abroad. A subpoena directed to a witness in a foreign

country shall issue under the circumstances and in the manner (2) In a Foreign Country. If the witness is in a foreign
and be, served as provided in Title 28, U.S.C., § 1783. country, 28 U.S.C. § 1783 governs the subpoena's S

service.

(f) For Taking Depositions; Place of Examination. (1) Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes the

issuance by the clerk of the court for the district in which the (1) Issuance. A court order to take a deposition
deposition is to be taken of subpoenas for the persons named authorizes the clerk inathe. district where the
or described therein. t '8 ' deposition is to be taken to issue a subpoena for any

witness named or described in the order.
(2) Place. The witness whose deposition is to be taken may be l

required by subpoeria to' attend at any place designated by the (2) Place. After considering the convenience of the
trial court, taking into account'the'convenience of the witness ' witness and the parties, the court may"order - and' r
and the parties. ' ' ' the subpoena may require -the witness to app

anywhere the court designates. [i oappe1r

(g) Contempt. Failure by any person without adequate excuse to (g) Contempt. The court may hold in contempt a witness'
obey a subpoena served upon that person may be deemed a who, without adequate excuseidisobeys a subpoena
contempt of the court from which the subpoena issued or of the issued by a federal courtftin that district'
court for the district in which it issued if it was issued by a United ,
States magistrate judge.

(h) Information Not Subject to Subpoena. Statements made by (h) Informationj Not Subject to a Subpoena. No party may
witnesses or prospective witnesses may not be subpoenaed from the subpoena a statement of a witness or of a prospective
i government or the defendant under this rule, but shall be subject to witness under this rule. Rule 26.2 governs the production

production only in accordance with the provisions of Rule 26.2. of the statements.

, ~~~~i!
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Committee Notes
Rule 17

EJ lDecember 1, 1999

COMMITTEE NOTE

'L The language of Rule 17 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be

. 'a stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word
"data" has been added to the list of matters that may be subpoenaed. The
Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not
already covered by the more conventional list, such as a book or document.
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference C

At any time after the filing of the indictment or information the On its own, or on a party's motion, the court may hold one or
court upon motion of any party or upon its own motion may order more pretrial conferences to promote a fair and expeditious
one or more conferences to consider such matters as will promote a trial. When a conference ends, the court must prepare and file r
fair and expeditious trial. At the conclusion of a conference the a memorandum of any matters agreed to during the
court shall prepare and file a memorandum of the matters agreed conference. The government may not use any statement made
upon. No admissions made by the defendant or the defendant's during the conference by the defendant or the defendant's fn
attorney at the. conference shall be used against the defendant attorney unless it is inhwriting and signed by the defendant and |L1
unless the admissions are reduced to writing and signed by the the defendant's attorney;'
defendant and the defendant's attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

Lf
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Committee Notes
Rule 17.1
December 1, 1999

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference
where the defendant is not represented by counsel. It is unclear whether this
would bar such a conference when the defendant invokes the constitutional right
to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The
amended version makes clear that a pretrial conference may be held in these
circumstances. Moreover, the Committee believed that pretrial conferences might
be particularly useful in those cases where the defendant is proceeding pro se.



V. VENUE Title V. Venue

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, the Unless a statute or these rules permit otherwise, the 7

prosecution shall be had in a district in which the offense was government must prosecute an offense in a district in which L
committed. The court shall fix the place of trial within the district the offense was committed. The court must set the place of

with due regard to the convenience of the defendant and the trial within the district with due regard for the convenience of

witnesses and the prompt administration of justice. the defendant and the witnesses, and the prompt administration
ofjustice.

7
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Committee Notes
Rule 18
December 1, 1999

COMMITTEE NOTE

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
The language of Rule 18 has been amended as part of the general restyling

of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Rule 19. Rescinded. Rule 19. [Rescinded.]

Rule 20. Transfer From the District for Plea and Sentence Rule 20. Transfer for Plea and Sentence C

(a) Indictment or Information Pending. A defendant arrested, (a) Consent to Transfer. A prosecution may be transferred
held, or present in a district other than that in which an indictment from the district where the indictment or information is
or information is pending against that defendant may state in pending, or from which a warrant on a complaint has L
writing a wish to plead guilty or, polo contendere, to waive trial in been issued, to the district where the defendant is arrested,
the district in which the indictment or information is pending, and held, or present, if:
to consent to disposition of the case in thed district in which that r l

defendant was arrested, held, or present, subject to the approval of (1) the defeniddnt states in writing a wish to plead guilty L..
the United States attorney for each district. Upon receipt of the or nolo contendere and to waive trial in the district
defendant's statement and of the written approval of the United where the indictment, information, or complaint is F7
States attorneys, the clerk of the court in which the indictment or pending, consents in writing to the court's disposing
information is pending shall transmit the papers in the proceeding of the case in the transferee district, and files the
or certified copies thereof to the clerk of the court for the district in statement in the transferee district; and
which the defendant is arrested, held, or present, and the
prosecution shall continue in that district. (2) the United States attorneys in both districts approve

the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk where the
indictment, information, or complaint is pending must 7
send the file, or a certified copy, to the clerk in the
transferee district.

(c) Effect of a Not Guilty Plea. If the defendant pleads not
guilty after the case has been transferred under Rule
20(a), the clerk must return the papers to the court where
the prosecution began, and that court must restore the
proceeding to its docket. The defendant's statement that
the defendant wished to plead guilty or nolo contendere is
not, in any civil or criminal proceeding, admissible
against the defendant.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district in
which a complaint is pending against that defendant may state in
writing a wish to plead guilty or nolo contendere, to waive venue
and trial in the district in which the warrant was issued, and to
consent to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the approval of
the United States attorney for each district. Upon filing the written
waiver of venue in the district in which the defendant is present, the
prosecution may proceed as if venue were in such district.
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(c) Effect of Not Guilty Plea. If after the proceeding has been
transferred pursuant to subdivision (a) or (b) of this rule the
defendant pleads not guilty, the clerk shall return the papers to the
court in which the prosecution was commenced, and the proceeding
shall be restored to the docket of that court. The defendant's
statement that the defendant wishes to plead guilty or nolo
contendere shall not be used against that defendant.

(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) who is (d) Juveniles.
arrested, held, or present in a district other than that in which the
juvenile is alleged to have committed an act in violation of a law of (1) Consent to Transfer. A juvenile, as defined in 18
the United States notpunishable by death or life imprisonment U.S.C. § 5031, may be proceeded against as a
may, after having been advised by counsel and with the approval of juvenile delinquent in the district where the juvenile
the court and the United States attorney for each district, consent to is arrested, held, or present, if:
be proceeded against as a juvenile delinquent in the district in
which the juvenile is arrested, held, or present. The consent shall be (A) the alleged offense that occurred in the other
given in writing before the court but only after the court has district is not punishable by death or life
apprised the juvenile of the juvenile's rights,-including the right to inprisonment;
be returned to the district in which the juvenile is alleged to have
committed the act, andlof the consequences of such consent. (B) an attorney has advised the juvenile;

(C) the court has informed the juvenile of the
juvenile's rights - including the right to be
returned to the district where the offense
allegedly occurred - and the consequences of
waiving those rights;

(D) the juvenile, after receiving the court's
information about rights, consents in writing to
be proceeded against in the transferee district,
and files the consent in the transferee district;

(E) the United States attorneys for both districts
approve the transfer in writing; and

(F) the transferee court approves the transfer.

(2) Clerk's Duties. After receiving the juvenile's written
consent and the required approvals, the clerk where
the indictment or information or complaint is pending
or where the alleged offense occurred must send the
file, or a certified copy, to the clerk in the transferee
district.
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Committee Notes
Rule 20
December 1, 1999

COMMITTEE NOTE d

The language of Rule 20 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

Rule 20(d)(2) is new and has been added to parallel a similar provision in
Rule 20(b). The new provision rule provides that after the court has determined
that the provisions in Rule 20(d)(1) have been completed and the transfer is
approved, the file (or certified copy) must be transmitted from the original court
to the transferee court.
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Rule 21. Transfer From the District for Trial. Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon motion of the (a) For Prejudice. Upon the defendant's motion, the court
defendant shall transfer the proceeding as to that defendant to must transfer the proceeding as to that defendant to
another district whether or not such district is specified in the another district if the court is satisfied that so great a
defendant's motion if the court is satisfied that there exists in the prejudice against the defendant exists in the transferring
district where the prosecution is pending so great a prejudice district that the defendant cannot obtain a fair and
against the defendant that the defendant cannot obtain a fair and impartial trial there.

11 impartial trial at any place fixed by law for holding court in that
district.

(b) Transfer in Other Cases. For the convenience of parties and (b) For Convenience. Upon the defendant's motion, the
witnesses, and in the interest of justice, the court upon motion of court may transfer the proceeding, or one or more counts,

1 S the defendant may transfer the proceeding as to that defendant or as to that defendant to another district for the convenience
any one or more of the counts thereof to another district. of the parties and witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered the clerk (c) Proceedings on Transfer. When the court orders a
shall transmit to the clerk of the court to which the proceeding is transfer, the clerk must send to the transferee district the
transferred all papers in the proceeding or duplicates thereof and file or a certified copy of it, and any bail taken. The
any bail taken, and the prosecution shall continue in that district. prosecution will then continue in the transferee district.

(d) Time to File a Motion to Transfer. A motion to transfer
may be made at or before arraignment or at any other

time the court or these rules prescribe.
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Committee Notes K
Rule 21
December 1, 1999 .

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be r
stylistic only. -

Amended Rule 21(d) consists of what was formerly Rule 22. The
Committee believed that the substance of Rule 22, which addressed the issue of
the timing of motions to transfer, was more appropriate for inclusion in Rule 21. i
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Rule 22. Time of Motion to Transfer Rule 22. Time to File a Motion to Transfer

A motion to transfer under these rules may be made at or before [Transferred to Rule 21(d).]
arraignment or at such other time as the court or these rules may

lprescribe.
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Committee Notes
Rule 22
December 1, 1999

.'
COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in F
Rule 21(d).
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

(a) Trial by Jury. Cases required to be tried by jury shall be so (a) Jury Trial. If the defendant is entitled to a jury trial, the
tried unless the defendant waives a jury trial in writing with the trial must be by jury unless:r approval of the court and the consent of the government.

(1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury of Less Than Twelve. Juries shall be of 12 but at any (b) Jury Size.
time before verdict the parties may stipulate in writing with the
approval of the court that the jury shall consist of any number less (1) In General. A jury consists of 12 persons unless this
than 12 or that a valid verdict may be returned by a jury of less rule provides otherwise.
than 12 should the court find it necessary to excuse one or more
jurors for any just cause after trial commences. Even absent such (2) Stipulation for a Smaller Jury. At any time before the
stipulation, if the court finds it necessary to excuse a juror for just verdict, the parties may, with the court's approval,
cause after the jury has retired to consider its verdict, in the stipulate in writing that:
discretion of the court a valid verdict may be returned by the
remaining 11 jurors. (A) the jury may consist of fewer than 12 persons; or

F (B) a jury of fewer than 12 persons may return a
verdict if the court finds it necessary to excuse a
juror for good cause after the trial begins.

(3) Court Orderfor a Jury of 11. After the jury has
retired to deliberate, the court may permit a jury of 11
persons to return a verdict, even without a stipulation
by the parties, if the court finds good cause to excuse a
juror.

(c) Trial Without a Jury. In a case tried without a jury the court (c) Nonjury Trial. In a case tried without ajury, the court
shall make a general finding and shall in addition, on request made must find the defendant guilty or not guilty. If a party
before the general finding, find the facts specially. Such findings requests before the finding of guilty or not guilty, the court
may be oral. If an opinion or memorandum of decision is filed, it must state its specific findings of fact in open court or in a
will be sufficient if the findings of fact appear therein. written decision or opinion.

F
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Committee Notes
Rule 23
December 1, 1999

COMMITTEE NOTE

F
The language of Rule 23 has been amended as part of the general restyling

of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be,
stylistic only.

In current Rule 23(b), the term "just cause" has been replaced with the
more familiar term "good cause," that appears in other rules. No change in
substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or the (a) Examination.,
defendant's attorney and the attorney for the government to
conduct the examination of prospective jurors or may itself conduct (1) In General. The court may examine prospectivefT the examination. In the latter event the court shall permit the jurors and may permit the attorneys for the parties to

L W defendant or the defendant's attorney and the attorney for the do so.,
government to supplement the examination by such further inquiry
as it deems proper or shall itself submit to the prospective jurors (2) Court Examination. If the court examines the jurors,
such additional questions by the parties or their attorneys as it it must permit the attorneys for the parties to:
deems proper. ,

(A) ask further questions that the court considers
proper; or

(B) submit further questions that the court may ask if
it considers them proper.

(b) Peremptory Challenges. If the offense charged is punishable (b) Peremptory Challenges. Each side is entitled to the
1 by death, each side is entitled to 20 peremptory challenges. If the number of peremptory challenges to prospective jurors

offense charged is punishable by imprisonment for more than one specified below. The court may allow additional
year, the government is entitled to 6 peremptory challenges and the peremptory challenges to multiple defendants, and may,
defendant or defendants jointly to 10 peremptory challenges. If the allow the defendants to exercise those challenges

jr ' offense charged is punishable by imprisonment for not more than separately or jointly.
one year or by fine of both, each side is entitled to 3 peremptory
challenges. If there is more than one defendant, the court may allow (1) A Crime Punishable by Death. Each side has 20F , the defendants additional peremptory challenges and permit them peremptory challenges.
to be exercised separately or jointly,,

(2) A Crime Punishable by Imprisonment of More
Than One Year. Each side has IO peremptory
challenges.

(3) A Crime Punishable by Fine, Imprisonment of One

Year or Less, or Both. Each side has 3 peremptory
_____ ____ _____ ____ _____ ____ _____ ____ _____ ____ _____ ____challenges.

LE~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1
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(c) Alternate Jurors. (c) Alternate Jurors. |

(1) In General. The court miay empanel no more than 6 jurors, (1) In General. The court may impanel up to 6 alternate r7

in addition to the regular jury, to sit as alternate'jurors. An jurors to replace any jurors who are unable to

alternate juror, in the order called, shall replace a juror who perform or who are disqualified from performing

becomes or is found to be unable or disqualified to perform juror their duties.

duties. Alternate jurors shall (i) be drawn 'in the same manner, (ii)

have the same qualifications, (iii) be subject to the same (2) Procedure.

examination and challenges, and (iv) take the same oath as regular
jurors. An alternate juror has the same functions, powers, facilities (A) Alternate jurors must have the same

and privileges as a regular juror." qualifications and be 'selected and sworn in the
same manner as any other juror.

(2) Peremptory Challenges. In addition to challenges F
otherwise provided by law, each side is entitled to 1 additional (B) Alternate jurors replace jurors in the same ,

peremptory challenge if I or 2 alternate jurors are empaneled, 2 sequence in which the alternates were selected.

additional peremptory challenges if 3 or 4 alternate jurors are An alternate juror who replaces a juror has the

empaneled, and 3 additional peremptory challenges if 5 or 6 same authority as the other jurors L
alternate jurors are empaneled. The additional peremptory
challenges may be used to remove an alternate juror only, and the (3) Retention of Alternate Jurors. The court may retain

other peremptory challenges allowed by these rules may noti be alternate jurors after the jury retires to deliberate. fl
used to remove an alternate juror. The court must ensure that a retained alternate does Li

not discuss the case with anyone until that alternate

(3) Retention ofAlternate Jurors. When the jury retires to replaces a juror or is discharged. If an alternate

consider the verdict, the court in its discretion may retain the replaces a juror after deliberations have begun, the

alternate jurors during deliberations. If the court decides to retain court must instruct the jury to begi its deliberations

the alternate jurors, it shall ensure that they do not discuss the case anew.

with any other person unless and until they replace a juror during

deliberations. If an alternate replaces a regular juror after (4) Peremptory Challenges. Each side is entitled to the

deliberations have begun, the court shall instruct the jury to begin number of additional peremptory challenges to

its deliberations anew. prospective alternate jurors specified below, which
may be used only to remove alternate jurors.

(A) One or Two Alternates to be Impaneled. One

additional peremptory challenge.

(B) Three or Four Alternates to be Impaneled. Two 7V

additional peremptory challenges.

(C) Five or Six Alternates to be Impaneled. Three
additional peremptory challenges. [
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Committee Notes
Rule 24
December 1, 1999

COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that
authorized the defendant to conduct voir dire of prospective jurors. TheF Committee believed that the current language was potentially ambiguous and
could lead one incorrectly to conclude that a defendant, represented by counsel,
could personally conduct voir dire or additional voir dire. The Committee
believed that the intent of the current provision was to permit a defendant to
participate personally in voir dire only if the defendant was acting pro se.

Amended Rule 24(a) refers only to attorneys for the parties, i.e. the defense
counsel and the attorney for the government, with the understanding that if the
defendant is not represented by counsel, the court may still, in its discretion,
permit the defendant to participate in voir dire. In summary, the Committee
intends no change in practice.

Rule 24(b) contains a substantive amendment. The revised rule now
'*LF equalizes the number of peremptory challenges normally available to the

prosecution and the defense in a felony case. Under the amendment, the number
of challenges available to the defendant remain the same, ten challenges, and
those available to the prosecution's are increased by four. The number of
peremptory challenges in capital and misdemeanor cases remain unchanged.

In 1976, the Supreme Court adopted and forwarded to Congress
amendments to Rule 24(b) which would have reduced and equalized the number
of peremptory challenges. Under the proposed change, each side would have
been entitled to 20, 5, and 3 challenges, respectively in capital, felony, and
misdemeanor cases. See Order, Amendments to the Federal Rules of Criminal
Procedure, 44 U.S.L.W. 4549 (1976). Congress ultimately rejected the proposed
changes but recommended that the Judicial Conference study the matter further.
Congress's chief concern was that in most federal courts, the trial judge conducts
the voir dire, thus making it more difficult for the parties to identify biased jurors.
See S. Rep. 354, 95th Cong., 1st Sess. 9, reprinted in [1977] U.S. Code Cong. &

go Ad. News 1477, 1482-83. In 1990, the Advisory Committee on Criminal Rules

P'



proposed an amendment to Rule 24(b) which would have provided that in a K
felony case each side would be entitled to 6 peremptory challenges; that result
would have been reached by reducing the number available to the defendant by [
four. The Standing Committee ultimately rejected that amendment in 1991.
Since then, however, some members of Congress have indicated a willingness to
reconsider the number of peremptory challenges available in a felony case. See
Senate Bill 3 (Omnibus Crime Control Act of 1997)'(would have equalized the
number of challenges at 10 for each side).

LThe proposed amendment equalizes the number of peremptory challenges
for each side without reducing the number available to the defense. While m
increasing the number of challenges might, in some cases, require more jurors in L
the initial pool, the Committee believed that equalizing the number of challenges
is desirable. FT

Finally, the rule authorizes the court in multi-defendant cases to grant
additional peremptory challenges to the defendants. If the court does so, the C
prosecution may request additional challenges in a multi-defendant case, not to L
exceed the total number available to the defendants jointly. The court, however,
is not required to equalize the number of challenges where additional challenges
are granted to the defendant.

L
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[ Rule 25. Judge; Disability Rule 25. Judge's Disability

n (a) During Trial. If by reason of death, sickness or other disability (a) During Trial. Any judge regularly sitting in or assigned
the judge before whom a jury trial has commenced is unable to to the court may complete a jury trial if:

proceed with the trial, any other judge regularly sitting in or
assigned to the court, upon certifying familiarity with the record of (1) the judge before whom the trial began cannot

the trial, may proceed with and finish the trial. proceed because of death, sickness, or other
disability; and

(2) the judge completing the trial certifies familiarity
with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of absence, (b) After a Verdict or Finding of Guilty.

death, sickness or other disability the judge before whom the
defendant has been tried is unable to perform the duties to be (1) After a verdict or finding of guilty, any judge

performed by the court after a verdict or finding of guilt, any other regularly sitting in or assigned to a court may

ff~ judge regularly sitting in or assigned to the court may perform complete the court's duties if the judge who presided

those duties; but if that judge is satisfied that a judge who did not at trial cannot perform those duties because of

preside at the trial cannot perform those duties or that it is absence, death, sickness, or other disability.

appropriate for any other reason, that judge may grant a new trial.
(2) The successor judge may grant a new trial if satisfied

that:

(A) a judge other than the one who presided at theL ~trial cannot perform the post-trial duties; or

(B) a new trial is necessary for some other reason.
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Committee Notes
Rule 25
December 1, 1999 A

COMMITTEE NOTE L

The language of Rule 25 has been amended as part of the general restyling K
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. L

Rule 25(b)(2) addresses the possibility of a new trial when a judge
determines that no other judge could perform post-trial duties or when the judge F]
determines-that there is some other reason for doing so. The current rule indicates
that those reasons must be "appropriate." The Committee, however, believed that 7
a better term Would be "necessary," because that term includes notions of L
manifest necessity. No change in meaning or practice is intended.

[7L

L
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Rule 26. Taking of Testimony Rule 26. Taking Testimony

EL In all trials the testimony of witnesses shall be taken orally in open (a) In General. In all trials the testimony of witnesses must

court, unless otherwise provided by an Act of Congress, or by these be taken in open court, unless otherwise provided by an

rules, the Federal Rules of Evidence, or other rules adopted by the Act of Congress or by rules adopted under 28 U.S.C. §§

Supreme Court. 2072-77.

(b) Transmitting Testimony from Different Location. In
the interest of justice, the court may authorize

lL contemporaneous video presentation in open court of

testimony from a witness who is at a different location if:

' (i) the requesting' party establishes compelling
circumstances for such transmission;

(ii) appropriate safeguards for the transmission are
used; and

(iii) the witness is unavailable within the meaning of

Rule 804(a) of the Federal Rules of Evidence.

LE

Federal Rules of Criminal Procedure
December 7, 1999 Draft

L Page 67



~7

Committee Notes
Rule 26
December 1, 1999

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and [

terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below. C

A substantive change has been made to Rule 26(b). That amendment -l

permits a court to receive the video transmission of an absent witness if certain f

conditions are met. As currently written, Rule 26 indicates that normally only
testimony given orally in open court will be considered, unless otherwise
provided by these rules, an Act of Congress, or any other rule adopted by the K
Supreme Court. An example of a rule which provides otherwise is Rule 15. That L

Rule recognizes that depositions may be used to preserve testimony if there are
exceptional circumstances in the case and it is in the interest of justice to do so. If
the person is "unavailable" under Federal Rule of Evidence 804(a), then the
deposition may be used at trial as substantive evidence. The amendment to Rule
26(b) extends the logic underlying that exception to contemporaneous video 7
testimony of an unavailable witness. The amendment generally parallels a similar
provision in Federal Rule of Civil Procedure 43.

The Committee believed that permitting use of video transmission of
testimony only in those instances when deposition testimony could be used is a
prudent and measured step. The proponent of the testimony must establish that K
there are exceptional circumstances for such transmission. A party against whom
a deposition may be introduced at trial will normally have no basis for objecting if
contemporaneous testimony is used instead. Indeed, the use of such transmitted
testimony is in most regards superior to other means of presenting testimony in
the courtroom. The participants in the courtroom can see for themselves the
demeanor of the witness and hear any pauses in the testimony, matters which are K
not normally available in non-video deposition testimony. Although deposition
testimony is normally taken with all counsel and parties present with the witness,
those are not absolute requirements. See, e.g., United States v. Salim, 855 F.2d K
944, 947-48 (2d Cir. 1988) (conviction affirmed where deposition testimony used
although defendant and her counsel were not permitted in same room with 7
witness, witness' lawyer answered some questions, lawyers were not permitted to Li
question witness directly, and portions of proceedings were not transcribed
verbatim). -

ra
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The Commnittee'recognized that there is a need for the trial court to impose
appropriate safeguards and procedures to insure the accuracy and quality of the
transmission, the ability of the jurors to hear and view the testimony, and the
ability of the judge, counsel, and the witness to hear and understand each other
during questioning. See, e.g., United States v. Gigante, 166 F.3d 75 (2d Cir.

1999). Deciding what safeguards are appropriate is left to the sound discretion of
the trial court.

L The Committee believed that including the requirement of "unavailability"
as that term is defined in Federal Rule of Evidence 804(a) will insure that the
defendant's Confrontation Clause rights are not infringed. In deciding whether to
permit contemporaneous transmission of the testimony of a government witness,
the Supreme Court's decision in Maryland v. Craig, 497 U.S. 836 (1990) is
instructive. In that case, the prosecution presented the testimony of a child sexual
assault victim from another room by way of one-way closed circuit television.
The Court outlined four elements which underlie Confrontation Clause issues: (1)
physical presence; (2) the oath, (3) cross-examination; and (4) the opportunity for

KLY, the trier-of-fact to observe the witness' demeanor. Id. at 847. The Court rejected
the notion that a defendant's Confrontation Clause rights could be protected only
if all four elements were present. The trial court had explicitly concluded that the
procedure was necessary to protect the child witness, i.e., the witness was
psychologically unavailable to testify in open court. The Supreme Court noted
that any harm to the defendant resulting from the transmitted testimony was

Lo minimal because the defendant received most of the protections contemplated by
the Confrontation Clause, i.e., the witness was under oath, counsel could cross-
examine the absent witness, and the jury could observe the demeanor of the
witness. See also United States v. Gigante, supra (use of remote transmission of
unavailable witness' testimony did not violate confrontation clause).

Although the amendment is not limited to instances such as those
encountered in Craig, it is limited to situations when the witness is unavailable for
any of the reasons set out in Federal Rule of Evidence 804(a). Whether under

L particular circumstances a proposed transmission will satisfy some, or all, of the
four protective factors identified by the Supreme Court in Craig, is a decision left

L: to the trial court.

7
L
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of a A party who intends to raise an issue of foreign law must
foreign country shall give reasonable written notice. The court, in provide the court and all parties with reasonable written
determining foreign law, may consider any relevant material or notice. Issues of foreign law are questions of law, but in
source, including testimony, whether or not submitted by a party or deciding such issues a court may consider any relevant i
admissible under the Federal Rules of Evidence. The court's material or source - including testimony - without regard to S,
determination shall be treated as a ruling on a question of law. the Federal Rules of Evidence.

.FE~ ~ ~ ~ ~ ~ ~Feea Rue of Crmia Procedur
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L Committee Notes
Rule 26.1
December 1, 1999

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 26.2. Production of Witness Statements Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the
defendant has testified on direct examination, the court, on motion defendant has testified on direct examination, the court,
of a party who did not call the witness, shall order the attorney for on motion of a party who did not call the witness, must
the government or the defendant and the defendant's attorney, as order the attorney for the government or the defendant
the case may be, to produce, for the examination and use of the and the defendant's attorney, as the case may be, to
moving party, any statement of the witness that is in their produce, for the examination and use of the moving party,
possession and that relates to the subject matter concerning which any statement of the witness that is in the possession and F-
the witness has testified. that relates to the subject matter of the witnesses's

testimony.

(b) Production of Entire Statement. If the entire contents of the (b) Producing the Entire Statement. If the entire statement
statement relate to the subject matter concerning which the witness relates to the subjectmatter of the witness's testimony, the Li
has testified, the court shall order that the statement be delivered to court must order that the statement be delivered to the
the moving party. moving party. -

(c) Production of Excised Statement. If the other party claims (c) Producing A Redacted Statement. If the party who
that the statement contains privileged information or matter that called the witness claims that the statement contains
does not relate to the subject matter concerning which the witness information that is privileged or does not relate to the
has testified, the court shall order that it be delivered to the court in subject matter of the witness's testimony, the court must
camera. Upon inspection, the court shall excise the portions of the inspect the statement in camera. After excising any
statement that are privileged or that do not relate to the subject privileged or unrelated portions, the court must order
matter concerning which the witness has testified, and shall order delivery of the redacted statement to the moving party. If L:
that the statement, with such material excised, be delivered to the the defendant objects to an excision, the court must
moving party. Any portion of the statement that is withheld from preserve the entire statement with the excised portion
the defendant over the defendant's objection must be preserved by indicated, under seal, as part of the record.
the attorney for the government, and, if the defendant appeals a LJ
conviction, must be made available to the appellate court for the A,
purpose of determining the correctness of the decision to excise the
portion of the statement. L
(d) Recess for Examination of Statement. Upon delivery of the (d) Recess to Examine a Statement. The court may recess
statement to the moving party, the court, upon application of that the proceedings to allow time for a party to examine the LF
party, may recess the proceedings so that counsel may examine the statement and prepare for its use.
statement and prepare to use it in the proceedings. .Cl
(e) Sanction for Failure to Produce Statement. If the other party (e) Sanction for Failure to Produce or Deliver a

elects not to comply with an order to deliver a statement to the Statement. If the party who called the witness disobeys
moving party, the court shall order that the testimony of the an order to produce or deliver a statement, the court must F7
witness be stricken from the record and that the trial proceed, or, if strike the witness's testimony from the record. If the L
it is the attorney for the government who elects not to comply, attorney for the government disobeys the order, the court
shall declare a mistrial if required by the interest ofjustice. must declare a mistrial if justice so requires.
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L
L -(I) Definition. As used in this rule, a "statement" of a witness (f) Definition. As used in this rule, a witness's "statement"

means: means:

[7 o i p r v t toe(1) a written statement made by the witness that is signed or (1) a written statement that the witness makes and signs,
otherwise adopted or approved by the witness; or otherwise adopts or approves;

(2) a substantially verbatim recital of an oral statement made (2) a substantially verbatim, contemporaneously recorded
L by the witness that is recorded contemporaneously with the recital of the witness's oral statement that is contained

making of the oral statement and that is contained in a in any recording or any transcription of a recording;

stenographic, mechanical, electrical, or other recording or a or

L transcription thereof; or
(3) the witness's statement to a grand jury, however

(3) a statement, however taken or recorded, or a transcription taken or recorded, or a transcription of such a

L thereof, made by the witness to a grand jury. statement.

(g) Scope of Rule. This rule applies at a suppression hearing (g) Scope. This rule applies at trial, at a suppression hearingr conducted under Rule 12, at trial under this rule, and to the extent under Rule 12, and to the extent specified in the following

specified: rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1 (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modify probation (2) Rule 32(c)(2) (sentencing);
or supervised release;

(3) Rule 32.1 (c) (hearing to revoke or modify probation

(3) in Rule 46(i) at a detention hearing; or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings under 28 (4) Rule 46(i) (detention hearing); and

U.S.C. § 2255; and
(5) Rule 8 of the Rules Governing Proceedings under 28

(5) in Rule 5.1 at a preliminary examination. U.S.C. § 2255.

L
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Committee Notes
Rule 26.2
December 1, 1999 F7

COMMITTEE NOTE

L
The language of Rule 26.2 has been amended as part of the general

restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. L

Current Rule 26.2(c) states that if the court withholds a portion of a
statement, over the defendant's objection, "the attorney for the government" must
preserve the statement. The Committee believed that the better rule would be for
the court to simply seal the entire statement as a part of the record, in the event
that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now
speaks in terms of a "redacted" statement instead of an "excised" statement. No L
change in practice is intended.

Finally, the order of the list of proceedings has been placed in numerical E
order in Rule 26.2(g).

Ft
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Rule 26.3. Mistrial Rule 26.3. Mistrial
red

Before ordering a mistrial, the court shall provide an opportunity Before ordering a mistrial, the court must give each defendant

*, for the government and for each defendant to comment on the and the government an opportunity to comment on the

* > propriety of the order, including whether each party consents or propriety of the order, to state whether that party consents or

L - objects to a mistrial, and to suggest any alternatives. objects, and to suggest alternatives.

i.*

PA:

L
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Committee Notes
Rule 26.3
December 1, 1999

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part of the general F
restyling of the Criminal Rules to make them more easily understood and to make
style and terminology consistent throughout the rules. These changes are C
intended to be stylistic only. A

7
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Rule 27. Proof of Official Record Rule 27. Proof of Of ficial Record

L
tS< An of ficial record or an entry therein or the lack of such a record A party may prove an of ficial record, an entry in such a

or entry may be proved in the same manner as in civil actions. record, or the lack of a record or entry in the same manner as
in a civil action.

LC7
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Committee Notes
Rule 27
December 1, 1999

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.



Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection and may The court may select, appoint, and fix the reasonable

fix the reasonable compensation of such interpreter. Such compensation for an interpreter. The compensation must be

compensation shall be paid out of funds provided by law or by the paid from funds provided by law or by the government, as the

government, as the court may direct. court may direct.
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Committee Notes
Rule 28
December 1, 1999

COMMITTEE NOTE L
The language of Rule 28 has been amended as part of the general restyling F

of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only.

1,j
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion for Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for directed (a) Before Submission to the Jury. After the government

verdict are abolished and motions for judgment of acquittal shall be closes its evidence or after the close of all the evidence,

used in their place. The court on motion of a defendant or of its the court on the defendant's motion must enter a judgment

own motion shall order the entry of judgment of acquittal of one or of acquittal of any offense as to which the evidence is

more offenses charged in the indictment or information after the insufficient to sustain a conviction. The court may on its

evidence on either side is closed if the evidence is insufficient to own consider whether the evidence is insufficient to,

sustain a conviction of such offense or offenses. If the defendant's sustain a conviction. If the court denies a motion for

motion for judgment of acquittal at the close of the evidence judgment, of acquittal at the close of the government's

offered by the government is not granted, the defendant may offer evidence, the defendant may offer evidence without

evidence without having reserved the right. having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may reserve (b) Reserving Decision. The court may reserve decision on a

decision on a motion for judgment of acquittal, proceed with the motion for judgment of acquittal, proceed with the trial

jtrial (where the motion is made before the close of all the (where the motion is made before the close of all the n1

\ 1 l evidence), submit the case to the jury and decide the motion either evidence), submit the case to the jury and decide the

before the jury returns a verdict or after it returns a verdict of guilty motion either before the jury returns a verdict or after it

l For is discharged withouthavmig returned averdict. If the court returns a verdict of guilty or is discharged without having

L reserves a decision, it must decide the motion on the basis of the returned a verdict. If the court reserves decision;l it1 must

evidence at the time the ruling was reserved. decide the motion on the basis of the evidence at the time
the ruling was reserved.

(c) Motion After Diseharge of Jury. If the jury returns a verdict (c) After Jury Verdict or Discharge.

of guilty or is discharged without having returned a verdict, a
motion for judgment of acquittal 'may be made or renewed within 7 (1) In General. A defendant may move for judgment of

days after the ju is discharged or within such further time as the acquittal, or renew such a motion, within 7 days after

court may fix during the 7h-day period. If a verdict of guilty is a guilty verdict or after the court discharges the jury,

returned the court may on such motion set aside the verdict and whichever is later, or within any other time the court

enter judgment of acquittal. Ifhnot verdict is returned the court may fixes during the 7-day period.

enter judgment of acquittal. It shall not benecessary to the making
of such a motion that a similar motion has been made prior to the (2) Ruling on Motion. If the jury has returned a guilty

submission of the case to the jury. verdict, the court may set aside the verdict and enter
an acquittal If the jury has failed to return a verdict,
the court may enter judgment of acquittal.

(3) No Prior Motion. A defendant is not required to
move for judgment of acquittal before the court
submits the case to the jury as a prerequisite for
making such a motion after jury discharge.l
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(d) Same: Conditional Ruling on Grant of Motion. If a motion (d) Conditional Ruling on a Motion for a New Trial.
for judgment of acquittal after verdict of guilty under this Rule is
granted, the court shall also determine whether any motion for a '(1) Motion for a New Trial. If the court enters a
new trial should be granted if the judgment of acquittal is thereafter judgment of acquittal after a guilty verdict, the court
,vacated or reversed, specifying the grounds for such determination. must also conditionally determine whether any
If the motion for a new trial is granted conditionally, the order motion for a new trial should be granted if the
thereon does not affect the finality of the judgment. If the motion judgment of acquittal is later vacated or reversed. The E

for a new trial has been granted conditionally and the judgment is' court must specify the reasons for that determination.
reversed on appeal, the new trial shall proceed unless the appellate
court has otherwise ordered. If such motion has been denied (2) Finality. The court's order ~conditionally'granting a
conditionally, the appellee on appeal may 'assert error in that motion for a new trial does not affect the finality of
denial,! and if the judgment is reversed on appeal,, subsequent the judgment of acquittal.': ,'
proceedings shall be in accordance with the "order of the appellate '
court. (3) Appeal.

(A) Grant ofa Motion for a New Trial. If the court .
conditionally grants a motion for a new trial, and
an appellate court later reverses the judgment of
acquittal, the trial court must proceed with the,
new trial unless the appellate court orders
otherwise. "l

(B) Denial of a Motion for a New Trial. If the couit
conditionally denies a motion for a new trial, an
appellee may assert that the denial was
erroneous. If the appellate court later reverses the
judgment of acquittal, the trial court must
proceed as the appellate court directs.

LA
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Committee Notes
Rule 29

"December 1, 1999

l COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling
of the Criminal Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing "directed verdicts," has been
deleted because it is unnecessary. The rule continues to recognize that a judge
may sua sponte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for acquittal.
The amended rule now includes language that the motion must be made within 7

mF days after a guilty verdict or after the judge discharges the jury, whichever occurs
ad. later. That change reflects the fact that in a capital case or in case involving

criminal forfeiture, for example, the jury may not be discharged until it has
completed its sentencing duties. The court may still set another time for the
defendant to make or renew the motion, if it does so within the seven-day period.

r
X

L

L..



Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The prosecution
shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

l~~~~
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Committee Notes
Rule 29.1
December 1, 1999

COMMITTEE NOTE

Lo
The language of Rule 29.1 has been amended as part-of the general

restyling of the Criminal Rules to make them more easily understood and lo make

style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during the trial (a) In General. Any party may request in writing that the
as the court reasonably directs, any party may file written requests court instruct the jury on the law as specified i the
that the court instruct the jury on the law as set forth in the requests. request. The request must be made at the close of the
At the same time copies of such requests shall be furnished to all evidence or at any earlier time that the court reasonably
parties. The court shall inform counsel of its proposed action upon directs. When the request is made, the requesting party |ithe requests prior to their arguments to the jury. The court may must furnish a copy to every other party.
instruct the jury before or after the arguments are completed or at
both times. No party may assign as error any portion of the charge (b) Ruling on a Request. The court must inform the parties | it
or omission therefromunless that party objects thereto before the before closing arguments how it intends to rule on the
jury retires to consider its verdict stating distinctly the matter to requested instructions. l
which that party objects and the grounds of the objection. [
Opportunity shall be given to make the objection out of the hearing (c) Time for Giving Instructions. The court may instruct theof the jury and, on request of any party, out of the presence of the jury before or after the arguments are completed, or atjury. both times.

(d) Objections to Instructions. A party who objects to any
portion of the instructions or to a failure to give a r
requested instruction must inform the court of the specific C
objections and the grounds for the objection before the
jury retires to deliberate. An opportunity must be given
to object out of the jury's hearing and, on request, out of F

the jury's presence.

EJg
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Committee Notes
Rule 30
December 1,1999

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling

of the Criminal Rules to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Rule 30(d) has been changed to clarify what, if anything, counsel must do

K to preserve error regarding an instruction or failure to instruct. The rule retains

the requirement of a contemporaneous and specific objection (before the jury

retires to deliberate). As the Supreme Court recognized in Jones v. United States,

119 S.Ct. 2090, 2102 (1999), read literally, current Rule 30 could be construed to

bar any appellate review when in fact a court may conduct a limited review under

a plain error standard. The topic of plain error is not addressed in Rule 30; it is

already covered in Rule 52. No change in practice is intended by the amendment.

L
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be returned by (a) Return. The jury must return its verdict to a judge inlthe jury to the judge in open court open court. The verdict must be unanimous.

(b) Several Defendants. If there are two or more defendants, the (b) Partial Verdicts, Mistrial, and Retrial.jury at any time during its deliberations may return a verdict or d F,verdicts with respect to a defendant or defendants as to whom it has (1) Multiple Defendants. If there are multipleagreed; if the jury cannot agree with respect to all, the defendant or defendants, the jury may return a verdict at any timedefendants as to whom it does not agree may be tried again. during its deliberations as to any defendant as to
whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on all
counts as to any defendant, the jury may return a
verdict on those counts as to which it has agreed.

(3) Mistrial and RetriaL If the jury cannot agree on a
verdict as to all counts, the court may declare a
mistrial as to those counts. The government may
retry any defendant on any count as to which the jury
could not agree.

(c) Conviction of Less Offense. The defendant may be found (c) Lesser Offense or Attempt. A defendant may be found |guilty of an offense necessarily included in the offense charged or, guilty of any of the following:
of an attempt to commit either the offense charged or an offense
necessarily included therein if the attempt is an offense. (1). an offense necessarily included in the offense

charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily included
in the offense charged, if the attempt is an offense in
its own right.

(d) Poll of Jury. After a verdict is returned but before the jury is (d) Jury Poll. After a verdict is returned but before the jury isdischarged, the court shall, on a party's request, or may on its own discharged, the court must on a party's request, or may onmotion, poll the jurors individually. If the poll reveals a lack of its own, poll the jurors individually. If the poll reveals a r|unanimity, the court may direct the jury to deliberate further or may lack of unanimity, the court may direct the jury todeclare a mistrial and discharge the jury. deliberate further or may declare a mistrial and discharge
the jury.

(e) Criminal Forfeiture. [Abrogated]2
(e) Criminal Forfeiture. [Abrogated]

,LJ
r",

2 Judicial Conference approved amendment in March 1999. The amendments take effect on December 1, 2000, if approved bythe Supreme Court and Congress takes no action otherwise.
Federal Rules of Criminal Procedure
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Committee Notes
Rule 31
December 1, 1999

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling

of the Criminal Rules to make them more easily understood and to make style and

terminology consistent throughout the rules. These changes are intended to be

stylistic only.

Rule 31(b) has been amended to clarify that a jury may return partial

verdicts, either as to multiple defendants or multiple counts, or both. See, e.g.,

United States v. Cunningham, 145 F.3d 1385, 1388-89 (D.C. Cir. 1998) (partial

verdicts on multiple defendants and counts). No change in practice is intended.
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MINUTES
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

June 21-22, 1999
Portland, Oregon

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Portland, Oregon-on June 21 and 22, 1999 to discuss style changes to the Rules of
Procedure. These minutes reflect the discussion and-actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, June 21, 1999. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. John M. Roll
Hon. Susan C. Bucklew
Hon. Tommy E. Miller
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal

Division
Professor David' A. Schlueter, Reporter

Also present at the meeting were: Mr. Roger Pauley, Jr. of the Department of
Justice, Mr. Peter McCabe and Mr. John Rabiej from the Administrative Office of the
United States Courts; Ms. Laurel Hooper from the Federal Judicial Center; Judge Davis,
the Chair, welcomed the attendees.

II. APPROVAL OF MINUTES OF APRIL 1999 MEETING

After several corrections were made to the minutes of the April 1999, the
Committee voted unanimously to approve those minutes.
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III. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION BY
ADVISORY COMMITTEE

A. Proposed Style Amendments to Rules 1-9, Rules of Criminal
Procedure (Second Draft)

The Reporter discussed a status report/chart on the restyling project. That chart V
will provide an updated reference on the status of each of the restyled rules and will
highlight significant changes to each rule. He noted that in reviewing Rules 1 through 9
there were a significant number of changes that might be considered by some to be
"substantive" amendments, even though in effect, many are clarifying changes.

The Reporter also noted that he had prepared draft Committee Notes for Rules 1
through 9 and that he had bracketed issues or language that should be further discussed by
the Committee. 7

Judge Smith, Chair of Subcommittee A, indicated that after the full Committee
meeting in April in Washington, D.C., the subcommittee had reviewed the proposed style A
changes and had conducted a conference call to review those changes and resolve a
number of issues that had been raised at the April meeting.

1. Rule 1. Scope.

Judge Smith explained that the Subcommittee had addressed the- unresolved issue r
of defining terms such as "court," "magistrate," and "federal judge." Professor Stith had
conducted an analysis of the first nine rules and had proposed uniform changes to the
rules regarding use of those terms. Judge Miller also noted that an increasing number of
courts were using magistrate judges to take guilty pleas and that it might be appropriate
for the rules to reflect the actual practice in those courts. On the other hand, some
members of the Committee expressed concern about whether the rules should expressly
authorize justices of the Supreme Court or judges of the appellate courts to act on
particular matters. In the end, the Subcommittee recommended that a provision be added
to Rule 1 that would explicitly recognize that if a particular rule authorizes a United IL
States magistrate judge to act, a justice or judge of the United States could also act. That
change was approved by the Committee.

Regarding the draft Committee Note for Rule 1, several suggestions were made
regarding the inclusion of standard language that would inform the reader of the purpose
of the restyling effort. In addition, there was discussion concerning use of the word
"unnecessary" with regard to the omission of definitions formerly located in Rule 54(c).
The Committee indicated a preference for describing terms such as "demurrer," as being
antiquated or anachronistic.

J,\
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2. Rule 2. Purpose and Construction.

No additional changes were made to restyled Rule 2 or the accompanying note.

3. Rule 3. The Complaint.

In discussing the proposed Committee Note to Rule 3, several members of the
Committee offered suggested language for the first paragraph, that could be used to
describe the global style changes to the Rules.

4. Rule 4. Arrest Warrant or a Summons on a Complaint.

Discussion regarding Rule 4 focused on language in Rule 4(d)(3) concerning the
issue of whether the arresting officer must have a copy of the warrant at the time of the
arrest. An earlier restyled version of the rule had omitted any reference to whether the
officer must have a copy. Following additional discussion, however, the Committee
decided to restore language in the current rule to the effect that the officer neednot have a
copy but upon the defendant's request, must show the warrant as soon as possible.
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

The Committee suggested that the Committee Note include some discussion about
use of the word "judge" in the Rule to make it clear that that term refers to the judicial
officer referenced in Rule 3. Finally, several members suggested that the discussion in
the Note regarding the deletion of current Rule (b)-which notes that hearsay evidence
may be used to establish probable cause -should be expanded.

5. Rule 5. Initial Appearance.

The Committee discussed proposed language in Rule 5(b)(4), dealing with initial
appearances in felony cases, and agreed to include language that reflects current practice,
that a defendant may not be called to enter a plea before arraignment. The Committee
also indicated that the accompanying Note should include a reference to the fact that the
term "judge" in the Rule refers to a United States magistrate judge or a state or local
officer.

6. Rule 5.1. Preliminary Hearing in a Felony Case.

The Reporter indicated that the proposed Note reflected an issue addressed earlier
by the Committee-whether a magistrate judge should be permitted to grant a
continuance in a preliminary hearing where the defendant objects. Under the current rule
only a district judge may do so. However, acting on suggestion from the Standing
Committee, the Committee had decided to amend the rule to permit the magistrate judge
to do so; that amendment however, would conflict with 18 USC § 3060. Thus, the
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Committee indicated that the Note should include reference to the Rules Enabling Act C

and the Supercession Clause. L

The Committee also indicated that the Note should include additional discussion
on the deletion of the reference to relying upon hearsay for probable cause. LJ

7. Rule 6. The Grand Jury. L

Judge Smith indicated that Subcommittee A had studied further the question of K
whether the reference in current, Rule 6(e)(2) to contempt should be extended to any
violation of Rule 6. He reported that Professor Stith had researched the issue and that the
Subcommittee had recommended that the rule remain as it is, with the reference to L
contempt remaining in Rule 6(e)(7).

Addressing Rule 6(e)(3), Judge Roll raised the question whether under I
6(e)(3)(C)(ii), a defendant must articulate a particularized need for the grand jury
information. Following discussion, a consensus emerged that an amendment to rule was V
not necessary, Judge Roll indicated that he would draft suggested language to include in LJ
the Committee Note.

8. Rule 7. The Indictment and the Information. Li

Judge Smith indicated that after further study of the issue, the Subcommittee had
recommended that the reference to "hard labor" should be eliminated. Also, additional
research had led the Subcommittee to conclude that no amendment should be made to
rule regarding amendments to indictments. The rule is well-settled that an indictment V
may not be amended unless it is resubmitted to the grand jury. L

LiJ
9. Rule 8. Joinder of Offenses or Defendants.

No additional changes were made to Rule 8 or the accompanying Note. u

10 Rule 9. Arrest Warrant or Summons on an Indictment or
Information.

Judge Smith indicated that some changes had been made to Rule 9 to conform it
to similar changes in Rules 4 and 5. The- Reporter noted that as with other rules, the term
"court" had been bracketed pending further discussion on whether that term should be fl
further defined or whether the term "judge" could be used instead.
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B. Proposed Style Amendments to Rules 10-22, Rules of Criminal
lo. Procedure (First Draft)

The Chair asked Judge Dowd, Chair of Subcommittee B, to lead the discussion on
L the Style Subcommittee's proposed changes to Rules 10 through 22. Judge Dowd

indicated that the Subcommittee had met in Washington, D.C. on May 2 5th to discuss the
changes.

1. Rule 10. Arraignment & Rule 43. Presence of Defendant.

Judge Dowd noted that Rule 10 is currently being reviewed by a Subcommittee to
determine whether any amendment should be made concerning arraignment by
teleconferencing; nonetheless, several minor style changes were considered-by the
Committee.

L 2. Rule 11. Pleas

Judge Dowd noted that after the Subcommittee's meeting in May, that the
Reporter had drafted a complete revision of Rule 11 to conform it structure and flow with
actual practice in taking pleas and considering plea agreements. Following discussion on
whether to continue to use the term "nolo contendere," the Committee voted (4-3-2) to
change that term to "no contest."

The Committee also discussed the issue of whether to include within the rule
specific guidance on what should be covered by the judge in addressing a defendant
desiring to plead guilty or no contest. The Committee ultimately decided set out the
specific elements of the court's advice. In particular, it decided to include in revised Rule
I I1(b) the requirement that the defendant be placed under oath before conducting any
inquiry concerning the factual basis for the plea. Several members noted that currently,

L many judges place the defendant under oath and that it -tends to impress upon the
defendant the need to be truthful in his or her answers to the court.

K, There was some discussion on whether to address the practice in some courts of
using judges to facilitate plea agreements. The current rule indicates that "the court shall
not participate in any discussions between the parties concerning such plea agreement."

l Some courts believe that that language acts as a limitation only upon the judge taking the
defendant's plea and thus permit other judges to serve as facilitators for reaching a plea

Ad agreement between the government and the defendant. Following discussion, the
Committee decided to leave the Rule as it is, including continued use of the term "court."
The Committee also asked that the Reporter include a reference in the Committee Note to

C the effect that it intended to make no change in existing law interpreting that provision.
L -

In addressing proposed Rule 1 (c)(2) (former Rule 11 (e)) regarding disclosure of
AtI_ a plea agreement, Mr. Josefsberg raised the question regarding whether there might be
L
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cases where either the government or the defense might have a legitimate need or desire
not to disclose the existence of a plea agreement to the court. Following discussion, the J

Committee decided to leave the language as drafted, with a recommendation that the Note
address Mr. Josefsberg's point.

The Committee discussed the proposed modifications to Rule 1 I(c)(3) to (5)
concerning consideration, acceptance, and rejection of a plea agreement. Following
discussion concerning the structure and flow of the subdivisions, the Committee decided
to address those topics individually. The Committee further indicated that the Note
accompanying Rule 11(d) (Withdrawing a Plea) should address the fact that the Rule i
deals separately with rejection of pleas and rejection of plea agreements.

The Committee considered a proposal by Judge Sedwick (Alaska) to amend Rule LJI
11 to add a third exception to current (e)(6)(D). That exception would have permitted use
of any government offer of a conditional plea where such was relevant at sentencing to a
defendant's claim after trial that he or she was entitled to acceptance of responsibility
under the Sentencing Guidelines. Following discussion of the issue, the Committee
concluded that the issue does not arise with great frequency and decided not to include
the new exception in the rule.

Finally, the Committee added a new subdivision, Rule 11( e) to address the issue
of finality of a guilty or no contest plea after the court imposes sentence.

3. Rule 12. Pleadings and Motions Before Trial; Defenses and
Objections

Although the Style Subcommittee had recommended the deletion of Rule 12(a) L
from the rule, the Committee decided to retain the first sentence and a portion of the ,,
second sentence of that subdivision which indicates what documents and pleas constitute
"pleadings." Judges Roll and Miller will continue to research this issue to determine
whether there might be other matters within that definition.

The Committee generally agreed with the Style Subcommittee's recommended
revision of the Rule, including moving what is currently in Rule 12(b) to new Rule
12(d)(2). L

Following discussion on the issue of whether Rule 12(c) should address setting of
motions dates, the Committee indicated that the Note should make it abundantly clear that
judges should schedule dates for hearings and motions. The reference to local rules was
deleted from that subdivision. The Committee further indicated that the Note
accompanying new Rule 12(e) (current Rule 12(f)) should reflect that the Committee
intends to make no change to the current law regarding waiver of motions or defenses.
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L 4. Rule 12.1. Notice of Alibi

The Committee generally accepted the draft revision submitted by the Restyling
Subcommittee. Current Rule 12.1(d) and (e) have been switched in the restyled version.
Following discussion, the Committee voted 6 to 1 to include a requirement in the rule that
in providing the names and addresses of alibi and any rebuttal witnesses, the parties must
also provide the phone numbers-of those witnesses.

5. Rule 12.2 Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition

Discussion concerning the restyling of Rule 12.2 was deferred to a later meeting,
after pending major substantive changes have been discussed and resolved.

[ 6. Rule 12.3. Notice of Defense Based Upon Public Authority

Judge Dowd noted that there had been some discussion at the Subcommittee
meeting concerning the issue of whether (as currently provided in Rule 12.3) a defendant
could invoke the defense of public authority on either an actual or believed exercise of
public authority. The Subcommittee had concluded that the language suggested by the
Style Subcommittee might be read to provide the defendant with a "right" to assert the
defense -a matter not within the purview of the Committee under the Rules Enabling
Act. Thus, the Subcommittee had decided to retain the current language which
recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense;
notice must be given. Following discussion of the matter, the 'Committee decided not to
make any changes in the current rule regarding the availability of the defense. The
Committee decided to include in the restyled rule the requirement that the parties provide
the telephone numbers of any witnesses disclosed under the rule.

7. Rule 13. Trial Together of Indictments or Informations

L Judge Dowd noted that the Subcommittee had made minor changes to the restyled
version of Rule 13; the last sentence of the proposed restyled version had been
eliminated. That sentence read: "The government must then proceed as though it were

L prosecuting under a single indictment or information." The Committee concurred.

Ah 8. Rule 14. Relief From Prejudicial Joinder

L. .
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The Committee briefly discussed the proposed restyling changes to Rule 14 and C

concurred with Subcommittee B's recommendation to adopt those changes.

9. Rule 15. Depositions

Judge Dowd noted that Subcommittee B had redrafted the proposed changes to V
Rule 15(a), without making any substantive changes. Instead of referring generally to
"unprivileged -documents or materials," the Subcommittee recommended that the
following be substituted for greater clarity: "any designated book, paper, document,
record, recording, data, or other material not privileged." The Committee agreed to the
more inclusive language. ,

He noted further that new Rule 15(b) consisted of the first three sentences of
current Rule 15(b). The last sentences of current (b), which address the topic of the
defendant's presence at a deposition, are now located in restyled Rule 15(c). The
remaining subdivisions have been renumbered.

El
The Committee discussed the issue of payment of expenses raised in restyled Rule ,

15(d). Under the current rule, if the government requests the deposition or if the
defendant requests the deposition and is unable to pay for it, the court may direct the
government to pay for travel and subsistence for both the defendant and his or her
attorney. In either case, the current rule requires the government to pay for the transcript.
The restyled rule would make some, slight changes. If the deposition was requested by L

the government, the court may require the government to pay subsistence and travel
expenses and the cost of the deposition transcript. On the other hand, where the
defendant is unable to pay the deposition expenses, the court must order the government
to pay subsistence, travel, and the deposition transcript costs -regardless of who
requested the deposition.

With regard to restyled Rule 15(f)(2), the Committee decided to amend the rule to
comport with the familiar rule of optional completeness in Federal Rule of Evidence 106.
Under that rule, once a party introduces a portion of a piece of evidence, the opponent [
may require the proponent to introduce other parts of the evidence which ought in fairness
be considered. In making this change, the Committee intended to make no substantivet
change and noted that the revision parallels similar language in Civil Rule 32(a)(4).

10. Rule 16. Discovery and Inspection

Judge Dowd informed the Committee that the Style Subcommittee had
reorganized Rule 16 and that Subcommittee B had made minor changes to that draft. The
Committee discussed restyled Rule 16(a)(2) and the question of whether the reference to
18 USC 3500 in the last sentence of that provision should be deleted as recommended by

Li
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the Style Subcommittee. Following discussion of the matter, the Committee indicated
that the reference should remain; Mr. Schlueter and the Reporter will continue to review
this provision.

Regarding restyled Rule 16(b) (Defendant's Disclosure) the Committee indicated
that the language in that provision should track similar language in Rule 16(a)(1). In
Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: "the
defendant intends to introduce the item as evidence" to the "defendant intends to use the
item as evidence.. ." The Committee recognized that this might constitute a substantive
change in the rule but believed that it was a necessary conforming change with a similar
provision in 16(a)(1)(E) regarding use of evidence by the government.

In restyled Rule 16(d)(1), the Committee decided to delete the last phrase in the
subdivision which refers to a possible appeal of the court's discovery order. In the
Committee's view, no substantive change results from that deletion; the language is
unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record.

11. Rule 17. Subpoena

In discussing Rule 17, members of Subcommittee B observed that in the Style
Subcommittee's original draft, the word "oppressive" had been deleted from Rule
17(c)(2). After discussing the issue, the Committee decided to retain the word, so the
provision will read: "On motion made promptly, the court may quash or modify the
subpoena if compliance would be unreasonable or oppressive."

The Committee discussed the question of who may hold a person in contempt of
court for refusing to comply with a subpoena under Rule 17(g). The current rule indicates
that "the district court may hold in contempt [a person who disobeys] a subpoena issued
by that court or by a magistrate judge of that district." Professor Schlueter will research
this issue further.

12. Rule 17.1 Pretrial Conference

The Reporter noted that current Rule 17.1 prohibits the court from holding a
pretrial conference where the defendant is not represented by counsel. The Committee
discussed whether to remove that limitation and ultimately decided to change the rule by
deleting the last sentence of the rule. Recognizing that this was a major substantive
change, the Committee believed that the to leave the limitation in place might
unnecessarily restrict the defendant's constitutional right to self-representation. In
addition, several members noted that pretrial conferences might be particularly useful in
those cases where the defendant is proceeding pro se.
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13. Rule 18. Place of Prosecution and Trial

The Committee discussed the proposed style changes submitted by the Style L
Subcommittee and following brief discussion changed the phrase "fix the place of trial"
to "set the place of trial."

14. Rule 19. [Rescinded] 1
There was no discussion regarding Rule 19, which has been rescinded.

15. Rule 20. Transfer From the District for Plea and Sentence r
The Committee reorganized Rule 20 by blending current subdivisions (a) and (b)

into new Rule 20(a). New subdivision (b) addresses the topic of the clerk's duties. After i

an extensive discussion regarding Rule 20(d), which deals with trials of juveniles, the K
Committee decided not to blend that provision in with the other provisions. Instead, the
provision remains. But it has been restyled to reflect a list of procedural requirements for
prosecuting a juvenile. '

16. Rule 21. Transfer From the District for Trial

The Committee discussed and approved the style changes to Rule 21. After
discussion concerning Rule 22, which addresses the question of the timing of motions to
transfer, the Committee decided to add that rule as subdivision (d) in Rule 21.

L

17. Rule 22. Time of Motion to Transfer

As noted, supra, the Committee discussed a proposal from the Style
Subcommittee that Rule 22 be moved to Rule 21. The Committee agreed with that
proposal and redesignated Rule 22 as Rule 21(d).

VI DESIGNATION OF TIME AND PLACE OF NEXT MEETING.

The next meeting of the Committee is scheduled for October 7 and 8, 1999 in
Williamsburg, Virginia.
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Respectfully Submitted,

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee
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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 7-8, 1999
Williamsburg, VA

L
The Advisory Committee on the Federal Rules of Criminal Procedure met at

Williamsburg, Virginia on October 7 and 8, 1999. These minutes reflect the discussion
and actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, October 7, 1999. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. David D. Dowd, Jr.
Hon. John M. Roll
Hon. Susan C. Bucklew

7 Hon. Paul L. Friedman
Hon. Tommy E. Miller
Hon. Daniel E. Wathen
Prof. Kate Stith-

'Mr. Darryl W. Jackson, Esq.
Mr. Lucien B. Campbell, Esq.
Mr. Roger Pauley, designate of the Asst. Attorney General for the Criminal

Ax Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee; Mr. Peter McCabe of the Administrative Office of the United States Courts,
Mr. John Rabiej and Mr. Mark Shapiro from the Rules Committee Support Office of the
Administrative Office of the United States Courts; Ms. Laurel Hooper from the Federal
Judicial Center; and Mr. Joseph Spaniol, consultant to the Standing Committee.
Professor Stephen A. Saltzburg, consultant to the Style Subcommittee of the Standing
Committee, participated by telephone conference call.

Judge Davis, the Chair, welcomed the attendees and on behalf of the Committee
acknowledged the dedicated work of Judge Brooks Smith and Mr. Henry Martin, the two
outgoing members of the Committee, who were not able to attend the meeting. He also

L ~ ~



October 1999 Minutes 2
Advisory Committee on Criminal Rules

welcomed the two new members, Judge Paul Friedman, United States District Court,
Washington, D.C. and Mr. Lucien Campbell, Federal Public Defender of the Western L
District of Texas.

II. APPROVAL OF MINUTES OF JUNE 1999 MEETING L
Professor Stith moved that the Minutes of the Committee's June 1999, meeting in

Portland, Oregon be approved. Following a second by Judge Miller, the motion carried
by a unanimous vote.

III. RULES PENDING BEFORE CONGRESS

The Reporter indicated that the following rules were had been approved by the
Supreme Court and were pending before Congress:

1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment);
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.); L
3. Rule 24(c). Alternate Jurors (Retention During Deliberations);
4. Rule 30. Instructions (Submission of Requests for Instructions); V
5. Rule 54. Application and Exception.

IV. RULES PENDING AT THE SUPREME COURT

The Reporter informed the Committee that both the Standing Committee (at its
January 1999 meeting) and Judicial Conference (at its Spring 1999 meeting) had
approved the following rules, and that they were pending at the Supreme Court:

1. Rule 32.2. Criminal Forfeitures
2. Rule 7. The Indictment and Information (Conforming

Amendment); L
3. Rule 31. Verdict (Conforming Amendment);
4. Rule 32. Sentence and Judgment (Conforming Amendment); and C

5. Rule 38. Stay of Execution (Conforming Amendment). L

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION BY F
ADVISORY COMMITTEE

A. Proposed Substantive Amendments to Rules 10 and 43; Video Vj
Teleconferencing.

Judge Roll, Chair of the Subcommittee on Video Teleconferencing, reported that F
the Subcommittee had considered amendments be made to Rules 10 and 43 to permit
video teleconferencing for arraignments. He provided some background information on L
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the Subcommittee's consideration of the issue and noted that the principal impediments
to using video teleconferencing had been the current language of Rules 10 and 43. He
noted that pilot projects had been implemented in the Eastern District of Pennsylvania
and in the District of Puerto Rico, but that those projects had not provided much data on
whether video teleconferencing was beneficial. That was due in part to the fact that the
not very many defendants in those districts, had consented to the procedure. In addition,
he noted that the Subcommitteeihad considered the statutory provisions in a number of
state jurisdictions that permit video teleconferencing and that several members had
received a briefing from Professor Lederer on "Courtroom 21," a state-of-the-art
courtroom at the William and Mary School of Law.

Mr. Rabiej informed the Committee that research had indicated that video
teleconferencing was being used in jurisdictions such as Los Angeles and in Hawaii with
some success.

X The Reporter provided additional background information, noting that the
Committee had discussed the issue off and on for the past seven years. In 1993 the
Committee published a proposed amendment that would have permitted video
teleconferencing for arraignments, if the defendant waived personal appearance. That
particular proposal had been driven in large part by the Bureau of Prisons which was
interested in reducing the costs and security risks posed by transporting prisoners long
distances for what in many instances wasa very brief and pro forma appearance before
the court. The Reporter added that that proposal was tabled in 1994 when it learned that
at least two FJC pilot projects Were being planned-, the same programs mentioned by

L Judge Roll.

Judge Friedman questioned whether a proposed amendment should address the
L question of the location of the defense counsel. He noted that while some state statutes

seem to address the issue, others do not. In his opinion, there would be value in requiring
that the defendant and counsel meet together. Judge Miller observed that one statute
provides that a secured communications link must be made between the defendant and
the defense counsel. Mr. Campbell indicated that the defendant and counsel should stand
together and that the proposal would result in shifting the costs from the Executive
Branch to the Judiciary. He also stated that it would send the wrong message to have the
defense counsel in court, but the defendant at some remote location.

Judge Miller indicated that if the Committee was inclined to adopt video
teleconferencing for arraignments, that Rule 5 could be amended to provide for the same

r procedures for initial appearances. M. Campbell replied that in Texas some sentencing
had been done by teleconferencing and that-it did not provide the same quality of justice.
Judge Bucklew added that Florida has been using teleconferencing.

L Judge Roll indicated that the Subcommittee had not reached a consensus to
change the rule, in particular the Subcommittee had not beep able to agree on whether an
accused could be arraigned by teleconferencing, even over his or her objection.

l
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Judge Wathen indicated that the courts in Maine had participated in a pilot'
program using video teleconferencing which had not been very successful and that the
courts were now opposed to it.

Judge Dowd commented that the issue was currently before the Committee L
because some courts could make' good use of teleconferencing and that he thought the
proposed amendment would be beneficial. Professor Stith indicated that she favored the
method used in Hawaii. But Mr.' Campbell expressed concern that permitting
teleconferencing was another sign of what he called "creeping waiverism." Mr. Pauley
reminded the Committee of the background of the original proposal in the, early 1990's
and that those concerns still existed.

Judge Roll moved to amend Rules 5, 10, and 43 to permit video teleconferencing i
for initial appearances and arraignments, tracking the earlier language published by the
Committee in 1993. Judge Miller seconded the motion, which carried by a vote of 9 to 2.

B. Proposed Substantive Amendment to Rule 41. Search and Seizure.

Mr. Pauley explained that the Department of Justice had given lengthy 7
consideration to a proposal that would amend Rule 41 to address specifically so-called
"covert" warrants, In particular, he noted that there are several types. of searches that
would require delayed notice to the owner of property that a search has occurred. First, '
he noted, searches. involving video surveillance might require a delay in notice, and
second, in recent years the Department has found covert entries helpful in the area of
drug investigations. Finally, he stated that tracking device warrants might also require
some delay. He noted that there is an absence of clear caselaw on these types of searches
and whether delay is permitted and that the, circuits'have not been uniform in the way
they approach these types of searches. + Mr.1 Pauley indicated that while there was no
urgency to this substantive amendment, it would be helpful tolconsiderit now, in light of
the fact that Rule 41 would be reviewed as part of the restyling effort.,

Professor Stith agreed that the issue was worthy of attention and that there was a
gap in the law. Judge Dowd agreed with that assessment. Judge Miller indicated that he
had polled some magistrate judges and that there was positive interest in pursuing the
issue insofar as it might address ,the "sneak and peak" warrants, which might be helpful,
for example, in environmental crimes cases. On the other hand, there was less interest in
addressing the issue of tracking device warrants.,

Judge Davis appointed a subcommittee consisting of Judge Miller (Chair),
Professor Stith, Mr. Pauley, and Mr. Campbell to study the issue and make any
recommendations to the Committee.

C. Proposed Substantive Amendments to Rule 12.2. Notice of Insanity
Defense.
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C Judge Carnes indicated that a subcommittee consisting of himself, Mr. Pauley,
L and Mr. Campbell had studied proposed changes to Rule 12.2, that had been discussed at

the last several meetings of the Committee. He indicated that the subcommittee had
resolved several issues and was prepared to offer suggested changes to the rule. The
Subcommittee had agreed that the results of a compelled sanity examination should be
sealed, a procedure already used in some federal courts. Second, the Committee decided
to limit the Government's use of an accused's statements made during an examination;
under the amendment, the government would not be able to introduce those statements
until the defendant has introduced expert evidence.

Finally, the ,Committee discussed whether some provision could be made for
requiring reciprocal discovery for any defense-generated sanity reports and decided to
amend the rule. Such defense disclosure would be mandatory if the defendant intends to
introduce expert evidence relating to the defense examination.

Following additional discussion, the Committee voted unanimously to approve
the amendments to Rule 12.2.

D. Restyling Project: In General.

Judge Davis asked the Committee to comment on proposed schedules for
completing the restyling project. He noted that Mr. Rabiej and the Reporter had
addressed the issue in separate memos. Under one proposal, the Committee would
complete its initial review of the rules in Spring 2000 and publish them for public

K comment in Summer 2000. Under another plan, the Committee would complete its work
later in 2000 or possibly in 2001 and then publish the rules for public comment in 2001.

He pointed out that Judge Scirica had asked that the Advisory Committee present
its proposed revisions to the Standing Committee in at least two installments. The
current plan was to present Rules 1-31 to the Standing Committee at its January 2000
meeting in Coral Gables, Florida. If the Committee was inclined to move ahead, the
second and final installment (Rules 32-60) would be presented to the Standing
Committee at its June 2000 meeting.

Mr. Rabiej and the Reporter added that although that schedule would mean
additional meetings and place an increased administrative load on the Rules Committee
Support Office that it would be possible to stay with the shorter schedule. Under that
plan, the subcommittees would meet in November to review the first draft of Rules 32-60
and present those to the full Committee at the special full committee meeting in Orlando,
Florida in January 2000. They noted, however, that additional subcommittee meetings
might be required in the Spring, however, before the Committee's regularly scheduled
April 2000 meeting.

Following additional discussion, there was a consensus among the members that
the Committee should attempt to present Rules 1 to 31 to the Standing Committee at itsL



October 1999 Minutes 6
Advisory Committee on Criminal Rules

January 2000 meeting and the remainder of the Rules at the Standing Committee's June
2000 meeting.F

E. Proposed, Style Amendments to Rules, 1-9, Rules of CriminalF
Procedure

The Committee discussed a number of style, changes to Rules 1 to, 9. Regarding U
Rule 1, Mr. Spaniol suggested that the Rules make no, reference to Supreme Court. He
believed that the reference was no longer necessary in light of the appellate rules and
because the Criminal Rules, for all practical purposes, would not be used by the Supreme
Court. Following-discussion, the Committee'voted9 to 1 to leave the reference in the-
Rules.

Mr. Pauley stated that he had conducted further research on the question of
whether the references to "government attorney" should be used. He noted that a number
of statutes use the term "attorney for the government", the term currently used in the
Rules and was concerned that changing the term in the Rules would make them
inconsistent with those statutes. Following additional discussion, the Committee voted
unanimously to use the term, "attorney for the government" in the restyled rules.

The Committee also included a new provision in-Rule 1 that was intended to
include within the definition of "Federal Judge," any federal judicial officer who is
empowered by statute to act as a federal judge, e~g., certain Article 1 federal judges.

The Reporter encouraged the Committoeeto provide its comments and suggestions
on any changes or corrections to the Notes for Rules I to 9. Several members suggested
changes to the first paragraph of each note,, that is intended to briefly explain the styleF
changes to the Rules. The Reporter responded that he would continue to work on
standardized language. Several members also indicated that it would be helpful if the

Notes more clearly highlighted "substantive"ichanges to the Rules.

F. Proposed Style Amendments to Rules 10-21, Rules of CrimidnalF
Procedure.L

The Committee also discussed proposed style changes to Rule 10 to 21 and the
proposed Committee Notes. Following discussion, the Committee voted 9 to 1, with one
abstention, to use the term "no contendere" instead of "no contest" in the Rules.

The Committee also voted unanimously to remove a provision in redrafted Rule
1 1 that would have required the judge to place ia defendant under oath in every plea
colloquy. Following a report from the Reporter on his research on the issue, theF
Committee voted by a margin of 9 to 1 to delete a provision from the redrafted Rule I11
that would have required the parties to disclose to the court the existence of a plea
agreement prior to trial.
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G. Proposed Style Amendments to Rules 22-31, Rules of Criminal
Procedure.

The Committee discussed proposed style amendments to Rules 22 to 31. With
regard to Rule 24, there was some discussion about whether the Rule should explicitly
address the issue of permitting a pro se defendant to conduct voir dire. As restyled, Rule
24(a) refers to "attorneys for the parties." The Committee determined that the language
was adequate and suggested that the-Committee 'Note emphasize that the new language
was not intended to change current practice of permitting pro se defendants to participate.

L VI. RULES GOVERNING HABEAS CORPUS PROCEEDINGS

Judge Miller reported that although the Committee had considered a number of
amendments to the Rules Governing § 2254 Proceedings and Rules Governing § 2255
Proceedings at the Fall 1998 meeting, the Habeas Rules subcommittee (Judge Miller,
chair, Judge Carnes, Mr. Jackson and Mr. Pauley), believed that several additional
amendments were in order. First, he suggested that the term "petitioner" in Rule 2(b),
Rules Governing § 2255 Proceedings be changed to "movant." Second, the
subcommittee had recommended that the term "Magistrate" be changed to "Magistrate
Judge" in Rules 8(b) and 10 of both the § 2254 and § 2255 Rules. The proposals were
adopted by the Committee by a unanimous vote.

Finally, he noted that in the amendments approved by the Committee, Rule 1 (b)
of the § 2255 Rules would be amended to also govern proceedings filed under 28 U.S.C.
§ 2241 by a federal prisoner or detainee. After conducting a word-by-word study of both,
sets of rules, he believed that § 2241 proceedings are moresimilar to § 2254 proceedings.
He recommended that for now the change should be published for comment as is.

VII. RULES AND PROJECTS PENDING BEFORE THEK
STANDING COMMITTEE

A. Rules Governing Attorney Conduct.

Judge Scirica informed the Committee of recent developments concerning the
adoption of a rule or rules that might govern attorney conduct in federal courts. He
provided a brief background on the local rules project that had begun in the 1980's to
determine whether, and to what extent, local court rules might be in conflict with the
national rules and even state rules. As the initial phase of the project came to a
conclusion, Professor Dan Cocquillette continued with studying the conflicts in the local
and state rules governing attorney conduct, particularlyin light of the Department of

F Justice's position at one point that federal prosecutors were not subject to sanction by

L
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state courts or agencies. The Standing Committee had appointed a special subcommittee
to study the problem and as a result there had been a number of meetings and F
consultations on possible solutions. In the meantime, he reported, Congress had passed
the McDade amendment which provided that government attorneys were subject to state 7
disciplinary rules. Now, Congress is considering possible changes to that law. Il

Judge Scirica indicated that the process is at a cross-roads. Although the Standing
Committee will continue to study the issue, there was no intent to interpose the judicial Li
branch between the Department of Justice and Congress. But, if Congress delegates the
issue to the judiciary, the Standing Committee is prepared to deal with it. He also noted 7
that at present there seems to be some consensus that if a rule is to be drafted, it would be L J
a single rule, applicable to all federal proceedings, trial and appellate.

Judge Davis called for a sense of the Committee as to whether anyone wished to d

offer a different perspective or objection. No member voiced objection.
C

B. Rules Governing Financial Disclosure.

Judge Scirica also informed the Committee that a continuing issue facing the
Standing Committee is an issue raised at the Judicial Conference meeting in September
1999-the issue of financial disclosure. There is a growing interest in devising a rule that
insures that a judge does inadvertently sit on a case where he or she has a financial
interest. He noted that the Code of Conduct Committee was addressing the issue and that
the current plan is to circulate a proposed Appellate Rule 26.1 as a possible model. V

MN. Rabiej provided additional background information on the various issues
involved. During the discussion by the Committee, Professor Stith raised the question of K
whether a judge might be disqualified in a criminal case if he or she has a financial L
interest in a business entity that is the victim in the case. Following additional discussion
on that point, Judge Carnes moved that the Committee recommend to the appropriate F
committees address the problem of financial disclosure vis a vis victims in criminal
cases. Judge Dowd seconded the motion, which carried by a unanimous vote. 7

C. Rules Governing Electronic Filing.

L.
Mr. Rabiej reported that the Civil Rules Committee had taken the lead in

proposing several amendments to Civil Rules 5, 6, and 77 that would govern electronic
filing of papers and pleadings. He noted that the proposed amendments had been
published on August 15, 1999. The Reporter added that Criminal Rule 49 simply cross-
references the Civil Rules, it would be helpful to first see what, if any, comments are
received on the proposed Civil Rules. Following additional discussion, the Committee
agreed that no further action was required at this point on potential amendments to the
Criminal Rules.

fKl
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L
VIII. DESIGNATION OF TIME AND PLACE OF NEXT MEETINGS

Judge Davis announced that the next meeting would be held on January 10-11,
2000 in Orlando, Florida. The Spring 2000 meeting was tentatively set for San Antonio,

7 Texas in April, subject to availability of meeting locations and dates.

Respectfully submitted

David A. Schlueter
Reporter, Criminal Rules Committee
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DATE: December 1, 1999

RE: Report of the Advisory Committee on Evidence Rules

7 I. Introduction

The Advisory Committee on Evidence Rules met on October 25th in Washington, D.C. It

L reviewed a number of possible long-term projects, but it is not proposing any amendments to the
Federal Rules of Evidence at this time or in the near future. Part III of this Report provides a
summary discussion of these long-term projects, which is more fully elaborated in the draft
minutes of the October meeting attached to this Report.

LJ II. Action ItemsL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

No Action Items
L

III. Information Items

A. Committee Report on Case Law Divergence From Rules or Notes

L>, The Committee is considering whether to prepare a report that would inform judges and
practitioners of case law under the Evidence Rules that diverges materially from the text of a

l particular Rule, or from the accompanying Committee Note, or both. The Committee believes
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that divergent case law presents a trap for the unwary, not because the case law is wrongly E
decided but simply because the text of the Rule or the Note would not necessarily lead to an
investigation of the case law. In a report to the Evidence Rules Committee, the Reporter noted
that there are more than 30 examples of Rules in which there is substantial case law divergence .
from the text.

The Committee does not intend to propose new Committee Notes. The goal of the project

would be to publish the Committee report alongside the Rules themselves, for example in the
publications of the Evidence Rules prepared each year by West Group. The report would make
clear that there is no intent on the part of the Committee to imply that courts have reached the
wrong result in diverging from the text of any Rule. Instead the goal is to provide information to
the bench and bar.

The Committee has directed the Reporter to sample entries for a possible report, focusing

on three rules where the case law diverges significantly from the text: Evidence Rules 803(8),

804(b)(1), and Rule 1101. The Reporter will also prepare an introduction to the possible report.

This introduction would set forth the goals of the report and emphasize that the report does not
draw conclusions on the merits of the case law, and is designed only to assist the bench and bar
by highlighting the situations in which the case law diverges from the Rule. The Evidence Rules
Committee will consider this report at its next meeting. L

B. Privileges Lu
The Subcommittee on Privileges has begun a long-term project to prepare provisions that

would state, in rule form, the federal common law of privileges. This project will not necessarily
result in proposed amendments, however. The Committee believes that an attempt to state the
federal law of privileges would be useful even if amendments are never proposed or adopted,

because the effort would at any rate be useful to the bench and bar for guidance on the current
state of privilege law. The Subcommittee will start with attorney-client privilege, using the new
ALI Restatement provision as a guideline. The Committee has resolved that any codification
effort must include a residual provision (much like current Rule 501) that would permit federal L
courts to adopt and develop new privileges in light of reason and experience.

7

C. Other Evidence Rules

At its October meeting the Committee discussed whether there are any other Evidence
Rules that are in need of amendment. The Committee determined that no Rules are in need of
amendment at this time. However, the Committee did resolve to investigate certain problems that
might be arising under three Evidence Rules, to determine whether amendments to these Rules L
might be justified in the long-term. These three Rules are: L

2
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L ~ 1. Rule 608(b) - The Reporter was directed to investigate whether courts are reaching
inconsistent results in applying the exclusion on extrinsic evidence set forth in Rule 608(b). The
Rule precludes extrinsic evidence when offered to prove "credibility", but the Supreme Court has

-J construed the limitation to apply only when the proponent is attacking the witness' character for
veracity. The Reporter will investigate whether lower courts have reached disparate results
despite the Supreme Court's decision.

2. Rule 804(b)(3) - Courts have reached different results on whether the corroboration
requirement of the Rule applies to declarations against penal interest offered by the prosecution.
There is also a difference of opinion over the degree of corroboration required under the Rule.
The Reporter will prepare a report on these matters for consideration by the Committee at the
next meeting.

3. Rule 902- The Rule provides for authentication of public documents by the use of a
I seal. Many states have discontinued the use of seals, however. This has created problems for the

Justice Department when it is necessary to enter a state public record into proof. The Committee
flt will consider whether Rule 902 should be amended to provide for an "update" of the provisions

concerning seals.

D. Attorney Conduct Rules

F The Evidence Rules Committee was asked to provide guidance to the Subcommittee on
Attorney Conduct Rules. The specific question was whether the Subcommittee should continue
its project. The Committee agreed that the project should continue. The Committee recognized
that problems can arise from a proliferation of local rules when they conflict with state rules of
professional responsibility. It also recognized the concerns of the Justice Department over state
variations in Rule 4.2 and their potential effect on federal prosecutors. But the Committee

LI expressed reservations about the draft rule of attorney conduct insofar as it 1) created a
distinction between matters of professional responsibility and matters of procedure and 2)
provided for preemption of state rules of professional responsibility in certain circumstances.

L
The first concern is in part that all of the current local rules could simply be

recharacterized as rules of procedure rather than rules of attorney conduct; thus, the draft rule
might not result in any meaningful change. Even in the absence of such a recharacterization, the
absence of any bright line between the two categories would be problematic, given the purpose of
such rules to provide clear standards for attorney conduct.

The second concern about supremacy of federal "procedure" is that states have a strong
interest and expertise in regulating attorney conduct. These state interests must not be lightly
disregarded, as may be the case if the term "procedure" is construed too broadly.

F 3



The Committee unanimously supports the Subcommittee's decision to investigate further L
whether local rules on attorney conduct are in fact creating a problem in practice. It is important
to determine whether a real-problem exists before any decision is made to propose a federal rule.

IV. Minutes of the October, 1999 Meeting

The Reporter's draft of the minutes of the Evidence Rules Committee's October, 1999
meeting are attached to this report. These minutes have not yet been approved by the Evidence
Rules Committee.

Attachment:

Draft Minutes
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Advisory Committee on Evidence Rules

Draft Minutes of the Meeting of October 25, 1999

Washington, D.C.

IL The Advisory Committee on the Federal Rules of Evidence met on October 25th, 1999 at
r the Thurgood Marshall Federal Building in Washington, D.C..

The following members of the Committee were present:

Hon. Milton I. Shadur, Chair
Hon. Jerry E. Smith
Hon. David C. Norton
Hon. Jeffrey Amestoy
Laird Kirkpatrick, Esq.
Frederic F. Kay, Esq.
John M. Kobayashi, Esq.
David S. Maring, Esq.
Professor Daniel J. Capra, Reporter

L4

Also present were:

Hon. Anthony J. Scirica, Chair of the Standing Committee on
Rules of Practice and Procedure

Hon. Richard Kyle, Liaison to the Civil Rules Committee
Hon. David D. Dowd, Liaison to the Criminal Rules Committee
Hon. Fern M. Smith, Director of the Federal Judicial Center and former Chair of the

Evidence Rules Committee
Professor Kenneth Broun, former Member of the Evidence Rules Committee and

Consultant to the Subcommittee on Privileges
C Professor Leo Whinery, Reporter, Uniform Rules of Evidence
L Drafting Committee

Roger Pauley, Esq., Justice Department
Peter G. McCabe, Esq. Secretary, Standing Committee on Rules of Practice and

Procedure,
John K. Rabiej, Esq., Chief, Rules Committee Support Office
Mark Shapiro, Esq. Rules Committee Support Office
Joe Cecil, Esq., Federal Judicial Center
Jennifer Evans Marsh, Esq. Federal Judicial Center
Joseph Spaniol, Consultant to the Standing Committee on Rules of Practice and
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Procedure

Opening Business

Judge Shadur opened the meeting by conveying his sense of honor at being appointed the

new Chair of the Committee. He noted that the terms of three members had expired--Greg
Joseph, Ken Broun, and Judge James Turner. He expressed the Committee's gratitude for the

excellent contributions and dedicated service of these three members. He also expressed his

thanks, on behalf of the Committee, to Judge Fern Smith, the Committee's previous Chair, who

provided remarkable leadership in obtaining approval by the Standing Committee and the
Judicial Conference of the recent package of proposed amendments to the Evidence Rules.

Judge Shadur noted that the three vacant Committee positions had not been filled. He 1e l

expressed the hope that these positions might be filled in the near future, and stated the

Committee's interest in selecting outstanding female candidates for membership.

Judge Shadur asked for approval of the minutes of the April, 1999 meeting. Three-

stylistic changes were made to the draft, and then these minutes were unanimously approved.

Judge Shadur then brought the Committee up to date on the status of the proposed

amendments to Evidence Rules 103, 404(a), 701, 702, 703, 803(6) and 902. The proposals were _

approved by the Standing Committee and the Judicial Conference and will soon be forwarded to

the Supreme Court. Unless the Supreme Court or Congress disapproves of the proposals, they

will become effective on December 1, 2000. Judge Shadur observed that the Reporter had

prepared a short summary of the proposed amendments, and that this summary will be forwarded

to the Supreme Court along with the package of proposed amendments.

Report on Case Law Divergence From the Rules

At the April, 1999 meeting the Committee agreed to consider whether it would be useful

to prepare a report highlighting the Evidence Rules in which the case law diverges from the text

of the Rule. For the October meeting the Reporter prepared a memorandum highli the
Rules that might be treated in such a report. The problems of case law divergence arise in two

situations: 1) Some case law is simply inconsistent with the text of the Rule; and 2) some case
law concerns matters on which the Rule is silent.

Judge Shadur observed that any project to highlight case law divergence from the Rules

would not result in the promulgation of new Committee Notes, nor would it result in formal L
2



amendment or revision of old Committee Notes. Judge Shadur noted that the relevant statute, 28
U.S.C. § 2073, contemplates that Committee Notes cannot be promulgated independently of a
rule change. Instead, the goal of a report would be to have it published wherever the Rules

K themselves are published, as an entry after the Committee Note to each treated Rule. The
Reporter noted that West Group has already agreed in principle to the publication of such a
Report prepared by the Advisory Committee. Also, the publisher of Weinstein's treatise on
Evidence included the previous report on misleading Advisory Committee notes at appropriate
places in the treatise, and would likely do the same with a report on case law divergence.

A discussion then ensued on whether the project should be continued. It was asked
whether the Evidence Rules are going to be restylized in the' near future--if so, any case law
divergences might be taken care of simply by amending the affected Rule.' The Committee was
informed, however, that there are no current plans to restylize the Evidence Rules.

One member's comment indicated that he favored the' project but was concerned that
pointing up situations where thecase law was different from the Rule amounted to a criticism
that the courts had misconstrued the'Rule. This was recognized as, a legitimate concern. It was
agreed that the project to highlight case law divergences would be reportorial only. The
introduction to the report would emphasize that no inference should be drawn as to the'merits of
the case law divergence. It was remarked that many of the divergences in fact seem to reach a fair

A' result in the face of rigid statutory language.

Another member expressed his strong support for preparing a report on case law
divergence from the text of the Rules and Committee Notes. He noted that many Magistrate
Judges have relied on the original Committee Notes concerning confrontation, even though the
current law on confrontation is far different from that stated in the Note. He observed that the
project might be a useful way of determining which Rules should be amended in light of their
divergence from the current case law.

L Judge Scirica noted that he Standing Committee is understandably reluctant to approve
amendments to Committee Notes without an accompanying rule change. But he stated that a
pilot project to prepare a report on case law divergence from the Rules and Notes could provide
an important service to the bench and bar.

L After this discussion, there was general agreement that the Committee should proceed
with the project to prepare a report on case law divergence from the Rules. The Reporter was

C instructed to prepare the following for the next meeting: 1) An introduction to the report, which
X, would indicate the goals of the report and provide a caveat that the report does not draw

conclusions on the merits of the, case law and is designed only to assist the bench and bar by
lrtll highlighting the situations in which the case law diverges from the Rule; 2) a full write-up of
Ago case law divergence from Evidence Rules 803(8), 804(b)(1), and Rule 1101.

3



Privileges

Judge Shadur expressed his gratitude that Judge Jerry Smith has agreed to chair the '
Subcommittee on privileges. He also noted that Professor Ken Broun had been appointed as a
consultant to the Subcommittee. Judge Smith reported on the meeting of the Subcommittee' that
took place the day before the full Committee meeting. The Subcommittee was unanimously' of,

the view that any proposed codification of the privileges would be a very long-term project. At'
this stage, no final decision has been or need be made on whether amendments wold actually be -i
proposed. The Subcommittee believes that drafting privilege rules that would codify existing
Federal common law would be a useful project even if amendnients are never proposed. For
example, the Committee might, independently of any rule change, fmn it useful to prepare a

report for the bench and bar setting forth the current state of privilege law;

Judge Smith indicated that the Subcommittee agreed that its first step was to prepare, in V

draft form, four rules on privilege: 1) an initial Rule, such as the originall proposed Rule 501,

which would state that privileged infoaon is excluded'unless otherwise provided, 2) a

codification of the attorney-client-privilege' 3) a waiver rule; and 4) a catch-all provision, similar
to current Rule 501, wvhich wo'uld provide ff "reason and experience" development of privileges

not covered by other Lspecific pivilegerlesk The goal 's o circulate draft of these provisions
within'the Subcommittee, and to repi on deelopment s to t full Cmittee at the'next
meeting.

Subcommittee members emphasized that the 'goal of the privilege project is to fashion

rules that would codify existing privilege law. The goal is not to make law or to decide policy

questions.

A Committee member noted that conflict of laws issues often arise with privileges, and

expressed the hope that the Subcommittee would deal with that problem. The Subcommittee was nl

of the view, however, that the Evidence Rules are not the place to set forth conflict of laws
principles.

Attorney Conduct Rules

Judge Scirica reported on the work of the Standing Committee Subcommittee on

Attorney Conduct Rules. He noted that the Subcommittee's work stemmed from the local rules
project, which uncovered a plethora of local rules governing attorney conduct. A good number of

these local rules appear to conflict with the pertinent state rule of professional conduct. Judge
Scirica noted that the Subcommittee had considered several alternatives: 1) do nothing; 2)

provide a single federal rule of dynamic conformity (i.e., the applicable rule is that which
governs in the state in which the district court sits); 3) promulgate a number of "core" federal
rules; and 4) promulgate an entire federal code of attorney conduct. After extensive discussion, L

4



the Subcommittee reduced the alternatives to two: 1) do nothing; 2) promulgate a rule of
dynamic conformity, while recognizing that federal courts have the power to control their own
procedure, even if inconsistent with a state disciplinary rule.

Judge Scirica emphasized that no final decision had been made to opt for a "dynamic
conformity subject to federal procedure" rule. The draft that had been circulated to the Advisory
Committees was for discussion purposes only. The Advisory Committees were being asked, at
this point, to express their views -on whether the attorney conduct rules project should continue or
be abandoned. He stated that the Subcommittee on Attorney Conduct Rules will meet early in
2000 to survey whether a problem really exists that needs to be addressed. While it is clear that
there are local rules in conflict with state disciplinary rules, this might not really be a problem if
1) the federal courts are not enforcing their rules in cases of real conflict, and 2) the state
disciplinary authorities are being sensitive to federal interests. Judge Scirica noted that the
Subcommittee, plans to hear from people in the field, including state disciplinary counsel, in
order to assess whether a substantial problem exists.

The Justice Department representative observed that the real problem occurs with the
X. state variations, in Rule 4.2 (the no contact rule). Some states construe their version of Rule 4.2 to

prohibit investigative contacts by prosecutors, including federal prosecutors. This creates a risk,
that federal prosecutors will be disciplined for conduct in one state that is permissible in another.
The concern over discipline has been heightened by the McDade amendment, which provides
that federal prosecutors are governed by the relevant state ethics rules.',

Judge Scirica noted that the Rule 4.2 problem is a serious one, but that it is possible that
the problem might be addressed outside the Rules process. For example,Athe ABA 2000 project
might propose a Rule 42 that could accommodate DOJ interests; or Congress might intervene.
The Council of State Chief Justices might be another avenue of resolution.

Judge Shadur and other Committee members expressed reservations about any rule that
would attempt to preempt state regulation of attorney conduct--an area that traditionally has been
left to the states. They also noted that the distinction in the draft rule between matters of
professional responsibility and matters of procedure was vague and problematic. Some concluded
that it was likely that theproposed rule would do no good, because localdistrict courts could
simply reconstitute all of their local rules on "professional responsibility" as local rules of
"procedure." While many Committee members maintained serious reservations about the
proposal, it was generally agreed that the project should -continue, in order to allow the
Subcommittee to determine: 1) whether serious problems of state-federal conflict really exist,
and 2) whether the draft rule (or something like it) could do anything to solve such problems
without treading inappropriately on irmportaitt-state interests.

Rules That Warrant Further Study
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The Committee engaged in a general discussion to determine whether there are any rules V
that are so problematic in operation as to warrant further study, and possible amendment in the
long-term. Some rules were considered and determined by the Committee to, be not proper
subjects for further study at this point. Other rules were considered to be possibly problematic, so
that further study was warranted.

1. Rule 1101- The argument was ,made that Rule 11101 should be amended to codify the
case law holding that certain proceedings are not subject to the Evidence Rules (e.g. juvenile
transfer proceedings, suppression, hearings), even though they are not specifically exempt under X

the terms 'of Rule 11 01 . The Committee determined, however ,that the courts have not had a
problem indetermining which proceedings are covered by the ,Rules and which are not. Thep
danger is that by specifying ,some, specific proceedings easxe pt, other proceedings might be,
deemed inadvety covered by the Rules. The Conuiitteeysolved not to proceed with any
amendment o Rule, Hl 101 'kt was determined that the best ,course is to mention Rule 1 10,1 as one 1

of the Rules in the proposed report concerning case law divrgence from the Rules. ,i

2. Technological Advances in the Presentation of Evidence: The Committee reconsidered P

whether the Evidence Rules, should be amended to accommodate changes in technology that i,
impact the presentation~pfevidence. The Reporter referred the Committee to his previous
memorandum on the subject. If the goal is to modify all references to "paper evidence" in the
Rules, this would require either 1) the amendment of more than 25 rules; or 2) the amendment of
Article 10 to apply the definition in the Best Evidence Rule to all the Rules. It was determined
that either change would be costly and potentially confusing, and that change was unwarranted
given the fact that courts and litigants have had no problem in handling technological advances
under the current Evidence Rtles.

3. Rule 801(d)(1)(B): The Committee considered aproposal that Rule 801(d)(1)(B) be
amended to provide that a prior consistent statement is admissible for its truth whenever it is
admissible to support the witness' credibility. After discussion, it was determined that this
proposal might have some merit as a narrow and technical amendment to an Evidence Rule, but
that the problems currently arising under the Rule are not so serious as to require proposing an
amendment at this time. Consideration was deferred with the understanding that the proposal
might be considered more fully should other proposed amendments to the Rules be necessary at
some time in the future. '

4. Rule' 706.; The Committee noted that therS is uncertainty of definition among the roles
of special master, court-appointed expert witness and technical adviser. Most of the questions of
definition, however, aise over the role of the spe master. The Committee was informed that
the Civil Rules Committee has a Subcommittee considering the role of the special master and the
possibility of amending Civil Rule 53. It was determined that an amendment to Evidence Rule
706 was not necessary at this time. Instead, the Committee would keep apprised of any
developments with respect to Civil Rule 53.
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5. Rule 608(b): A Committee member observed that as written, Rule 608(b) precludes
extrinsic evidence when offered to prove a witness' "credibility." The Rule is intended, however,
to limit extrinsic proof only when it is offered to attack the witness' character for veracity--so the

L Supreme Court held in United States v. Abel. The Committee member suggested that the Rule
might be amended to change the word "credibility" to "character." He stated that despite the
Court's ruling in Abel, many lower courts have construed Rule 608(b) to preclude extrinsic proof
when offered for such not-for-character purposes as bias and contradiction. Some reservations
were expressed about a possible amendment, however. Specifically, to change the text to
preclude extrinsic evidence only when offered to prove a witness' character would constitute a
value judgment that this form of impeachment, and no other, should be subject to the exclusion.
It is unclear why this should be so. Thus, any amendment would require more than a simple
substitution of one word for another. It would require a merits analysis as to, why extrinsic
evidence cannot be offered for character impeachment but can be offered for other forms of
impeachment. The Committee instructed the Reporter to prepare a report assessing whether there
are a large number of courts that are misconstruing Rule 608(b) despite the Supreme Court's
ruling in Abel. The Reporter stated that he would submit the report for the next Committee
meeting.

6. Rule 804(b) (3): A Committee member observed that the Rule requires criminal
defendants to proffer corroborating circumstances clearly indicating trustworthiness for
statements against penal interest made by a declarant that exculpate the accused. In contrast the
rule does not by its terms require a similar showing by the government when a declaration
against penal interest is offered to inculpate the accused. Given this seeming unfairness, many
courts have required the government to provide corroborating circumstances even though that is
not required by the text of the Rule. Others have not. Also, courts appear to be in disarray over
the degree and nature of the corroborating circumstances that must be provided under the Rule.
Given the degree of discord in the courts, as well as the potential unfairness of the Rule as
written, the Committee agreed to consider, at least on a preliminary basis, whether Rule
804(b)(3) should be amended. No timetable was set for any proposed amendment and no
agreement was reached on whether the rule should in fact be amended. The Reporter was
instructed to provide a background report for the Committee in time for the next Committee
meeting.

7. Rule 902: The Justice Department representative pointed out a problem in applying
Rule 902 when used to authenticate state official records. Rule 902 provides for authentication
through the use of a seal. Yet many states no longer use a seal for authenticating their public
documents. Other Committee members noted that the very concept of a seal may be outmoded, at
least insofar as it might be considered an important or exclusive means of self-authentication of
official records. The Committee resolved to consider, at least on a preliminary basis, whether
Rule 902 should be amended to modify the reference to a government seal. No timetable was set
for any proposed amendment and no agreement was reached on whether the rule should in fact be
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amended. The Reporter was instructed to provide a background report for the Committee in time L
for the next Committee meeting.

Technology

The Chair noted that Judge Turner, who was the Evidence Rules Committee's

representative on the Technology Subcommittee of the Standing Committee, how now gone off

the Evidence Rules'Committee. The Chair appointed Judge Norton as Judge Turner's

replacement. Judge' Scirica informed the Committee that the Technology Subcommittee has done

important work in the area of electronic filing, and would consider other matters, such as privacy

concerns, in the near future. '

Uniform Rules '

Professor Whinery, the Reporter for the Uniform Rules of Evidence Drafting Committee,

reported on developments in the Uniform Rules project. The Drafting Committee's proposals r
have been accepted by the Conference and will be referred to the States. The Uniform Rules -

Committee has generally followed the Federal Rules of Evidence, but Professor Whinery noted

that there are some marked differences. For example, Proposed Uniform Rule 702 establishes a h
presumption of admissibility for expert testimony that passes the Frye test, and a presumption of

inadmissibility for expert testimony that does not. Then the Rule provides a number of factors

that would be relevant to overcoming the presumption one way or another. Also, the Uniform (l

Rules have been amended throughout to update language that might not accommodate the ll

presentation of evidence in electronic form.

Next Meeting

The next meeting of the Evidence Rules Committee is scheduled for April 17th in

Chicago.

The meeting was adjourned at 12:20 p.m., Monday, October 2 5th r
Respectfully submitted,,

Daniel J. Capra
Reed Professor of Law

8
LE4~p



Memorandum
A*

To: Committee on Rules of Practice and Procedure (Standing Committee)

From: Daniel R. Coquillette, Reporter

Date: December 7, 1999

V Re: Subcommittee on Attorney Conduct Rules

Introduction

The Subcommittee on Attorney Conduct was established by this Committee at its January
7-8, 1999 meeting. It consists of two representatives from each Advisory Committee, plus
liaison members from the Federal-State and Court Administration and Case Management
Committees and the Department of Justice. This Committee is represented by Chief Justice
Norman Veasey and Geoffrey Hazard. Since our last meeting on June 14-15, 1999, the
Subcommittee has met on September 29, 1999 in Philadelphia. (It met previously on May 4,
1999 in Washington.) The minutes of the September 29" meeting are attached as Appendix I.

Current Proposals

The Subcommittee was established for two purposes: 1) to see if the hundreds of
inconsistent federal local rules on attorney conduct can be reduced to one or more uniform rules
(returning most of the regulated issues to state control), and 2) to address concerns raised in
Congress about attorney conduct in federal courts. At both the May and September meetings

L available options were narrowed considerably. At the conclusion of the September 29t meeting,
the Subcommittee voted, with only one dissent, to recommend careful ongoing consideration of a

to draft uniform rule prepared by Professor Edward H. Cooper, Reporter for the Civil Rules
Advisory Committee. That rule, known as "Federal Rule of Attorney Conduct Rule 1," is
attached as Appendix II. (It is in a slightly updated version, reflecting suggestions at the
September meeting.)

The only dissenting vote to continuing consideration of this "Federal Rule of Attorney
Conduct Rule 1 " ("FRAC 1 "), was that of the Department of Justice representative, who believed
that the draft rule did not go far enough in establishing a national system of federal rules
governing attorney conduct, at least in areas of particular concern to the Department. FRAC 1,
with only narrow exceptions, establishes "dynamic conformity" between federal court standards
of attorney conduct and relevant state standards.

There was also a broad consensus that consideration of FRAC 1 should be very careful
and deliberate, given the intensely controversial nature of attorney conduct rules. It was thus
decided to have another meeting at the beginning of the year, now scheduled for February 4,
2000 in Washington, D.C.
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The purpose of the February 4' meeting is to invite a wide range of interested parties to
comment on the Subcommittee's agenda, with a particular focus on FRAC 1. The central
question will be "Is there a problem?", and, if so, whether it is a problem that warrants adoption
of a uniform rule through the Rules Enabling Act process. Among the parties invited are leading
academic commentators, judges and practitioners, including representatives of the American Bar
Association, the Federal Bar Association, the National Association of Bar Counsel, the National
Conference of Chief Justices, the Department of Justice, the National Association of Criminal
Defense Lawyers, the National District Attorneys Association, the American Academy of Trial
Lawyers, and the American Trial Lawyers Association, and others. A complete invitation list is
attached as Appendix III.

Next Steps

Assuming that support for action remains strong following the February 4h invitational
meeting, the Subcommittee will meet again to approve specific proposals for consideration by
the Advisory Committees and the Standing Committee. It is also possible that the Subcommittee
will consider a "FRAC 2," addressing special issues confronting federal government attorneys,
and a "FRAC 3," addressing issues of particular concern to bankruptcy lawyers. Any approval of
a rule or rules by the Standing Committee, including approval of publication for comment under
the Rules Enabling Act, is still well in the future, and is unlikely to occur before the January,
2001 meeting of the Standing Committee. a

This schedule, however, assumesthat Congress will not require more immediate action.
Two bills filed this year directly addressed tlhe question of federal riles governing attorney
conduct, the "Federal Prosecutors Ethics Act' (Senate 250, January 17, 1999) and the,
"Professional Standards for Government Attorneys' Act of 1999" (Senate 855, April 21, 1999).
The latter bill would require a report from the Judicia Conference "not later than 1 year after the
date of enactment" which would "include recommendations with respect to amending the Federal
Rules of Civil and Criminal Procedure'' to provide for "a uniform national rule governing
attorneys for the Government with respect t n ications with represented persons and
parties." A third bill, drafted by Senator Leahy's ofe and still unfiled, would have also
required that:

'I(b) Notlater than 2 yefiarsafr| ~je te of enactment of this Act,, the
Judicial Conference of the United St shll submit to the Chairman and
Ranking Members of the Committe'es & the Judiciary of the House of[
Representatives and the Senate, airort, Whit shall include-

(1) a review of any areas of aual or potential conflict between specific
Federal duties related to the investigation and prosecution of violations of Federal
law and the regulation of Goveent attorneys (as that term is defined in section
530B of title 2&; UJnited States Cdby ing standards ofprofessional
conduct, and 1a's lo existin s of professiona

(2) recommendations with respect to amending the Federal Rules of
Practice and Procedure to provide for additional rules governing attorney conduct
to address any areas of actual or pntiaL conflict pursuant to the review under
paragraph (1).2', I If i

Id. Section 3(b).
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None of these bills are likely to pass this year, but we are told that similar bills will be filed in the
next session of Congress.

Conclusion

The Subcommittee has been making slow, but steady, progress toward bringing order out
of the chaos of existing federal local rules governing attorney conduct. Its goal is to act only
when a full consensus has been reached, after broad consultation with the effected interest
groups, both federal and state. It also will be fully prepared to consider any requests for action
by Congress, such as those proposed this year.

Daniel R. Coquillette
Reporter, Committee on Rules of

Practice and Procedure,
Judicial Conference of the United States

December 7, 1999
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Appendix I: Minutes of the September 29, 1999 meeting of the Subcommittee on Rules of
Attorney Conduct
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Draft Minutes
Attorney Conduct Rules Subcommittee -

September 29, 1999 page -1-

L DRAFT MINUTES
Standing Committee Attorney Conduct Rules Subcommittee

The Attorney Conduct Rules Subcommittee of the Standing Committee on Rules of Practice
and Procedure met in the United States Courthouse in Philadelphia on September 29, 1999. Judge

I[e- Anthony J. Scirica was present as chair of the Standing Committee. Professor Daniel R. Coquillette
was present as Standing Committee Reporter. Subcommittee members who attended included Judge

Samuel A. Alito, Jr.; Professor Daniel J. Capra; Darryl W. Jackson, Esq.; Judge John W. Lungstrum
(as liaison from the Committee on Court Administration and Case Management); Myles V. Lynk,

L Esq.; Judge Lee H. Rosenthal; Gerald K. Smith,' Esq.; lHon. John Charles Thomas; Chief Justice E.
Norman Veasey; and Judge Ewing Werlein, Jr. Advisory'Committee reporters present included

e11- Edward H. Cooper (Civil Rules), Patrick J.' Schiltz (Appellate Rules), and Jeffrey W. Morris

L (Bankruptcy' Rules). The Department of Justice was represented by Juliet Eurich, Esq. Julie
Katzmnan, Esq., a Senate' Judiciary Committee staff member, also attended. Representatives of the

Administrative Office of the United States Courts included John K. Rabiej, Karen Kremmer, and
Mark Miskovsky. Marie C. Leary represented the Federal Jludicial Center. Roland E. Dablin,

Federal Public Defender for the Southern District of Texas, 'also participated.

Introduction

Judge Scirica opened the meeting by noting that the first inquiry must be whether there is a
U j problem that deserves further study, and then defining the scope of that problem; There are conflicts

in regulating attorney conduct in federal court, both "vertical" and "horizontal." Many federal
districts have adopted local rules that apply standards of professional responsibility different from
those applied in local state courts. And there is no uniformity among districts. These conflicts are,
in the abstract, unseemly. The conflicts create problems for conscientious lawyers, although we do
not have rigorous information about how extensive these problems are in practice. And even if

there are present or impending problems that deserve consideration, the problems may prove less
unattractive than any available cure.

'The most pointed specific -question that must be asked in contrast to these broad general
questions is whether the § 2072 Enabling Act process can adopt rules that govern the responsibility
of United States government attorneys, or whether § 530B supersedes national rules. This question
is particularly pointed as to a national rule that would oust application of state professional
responsibility standards. Even if § 2072 confers authority to adopt a national rule that supersedes
§ 530B, it is a separate' question whether the authority should be exercised.

The result of deliberations at the May meeting seems to have been to leave two 'and one-half
options. The half option is to do nothing. The other two options may blend. One is to adopt a rule

L that, for all questions, invokes state professional responsibility rules; this rule has come to be called
the "dynamic conlformty" rule. The second'is to adopt a dynamic conformity rule'as a general-
principal, but tosupplement it with'a small number of rules that establish specific federal standards
to govern specific issues of special interest to the federal courts. Issues frequently mentioned for
special federal interest include disqualification for conflicts of interest, confidentiality, and candor
to the tribunal. The "Rilie 4.2"question of contact with represented persons also hs been the focus
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of much discussion, but presents such unique considerations that it may better set apart for separate
discussion.

The May discussion also left open an "Erie" question, whether federal courts should adopt ;-
state-court interpretations of state rules. There are good reasons to believe that this question is better
left to Judicial development in applying any national rule that might be adopted.

Attorney Rules Impetus

Professor Coquillette described the process that led to creation of this subcommittee.

The Standing Committee came to -be involved with questions of attorney conduct in federal
courts as part ofkthel Local Rules project. The Standing Committee never set out to expand the
federal role in governing attorney conduct. If anything, the continuing concern has been that federal
courts should draw back from the level of regulation now practiced.

The Lcal R ules'Project was launched in 1988 with a request by Congress that the Standing
Committee sy the ] ,roliferation of iocal rules. The Project found thousands of local rules. Many
of the local, rules were inconsistent with national court rules, some were inconsistent with federal
statutes, and a small number were unconstitutional. The first Local Rules Project proved a great
success. The number of local rules was reduced, and a uniform numbering system was adopted to v
help guide practitioners to the relevant local rules,

The Local Rules Project also found hundreds of local rules on professional responsibility.
One district had a rule that incorporated the 1907 Canons of Professional Ethics. More than twenty
districts had complete sets of rules - inevitably, the complete rules were often inconsistent with the
rules ofthelocal state. Other local rules adopted state rules, or some combination of state rules with
a federal overlay. The situation was so complicated and confusing that the Project decided to put
aside any study of professional responsibility. A study of these problems threatened to swamp the
rest of the Project work.-

The Standing Committee also has heard many arguments whether federal courts have
authority to adopt attorney conduct rules. The simple fact is that "federal courts" - the individual
district courts and circuit courts - have adopted hundreds of attorney conduct rules. They have
adopted rules that intrude on state interests. Some of the rules are substantive. Many of the rules
"are wretched as a matter of drafting."

Qne of the' reasons why the proliferation of inconsistent local rules has not become an acute
problem is that "in large part the federal courts ignore their own local rules." It is common for one
federal court to follow an attorney-conduct decision in another federal court, in blithe disregard of
the fact that the decision being followed turns on a local rule that is inconsistent with the local rule
of the court decidig the present case. At

An illustron of the problems that local rules can present to practitioners is provided by the
District oi stricto. oThloristrict of Colorado has behaved as a model citizen in the local-rule
world. Its local for attorney conduct uniformly numbered, adopts the Colorado state standards, L
D.Colo. Rule 83.6. But after recent amendments of three Colorado rules of professional
responsibility and one Colorado rule of procedure, the District of Colorado adopted an administrative
order that states flat these four state rules will not be followed. The administrative order is not
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readily available to lawyers; there is no indication that it was adopted according to the procedures
that must be used to amend a local rule. Another illustration is provided by California: the four
federal districts there differ among themselves. The Northern District 'of Illinois has a
comprehensive set of rules that do not adhere to any of the ABA models. The Southern District of

C New York has local rules that are quite different from New York state rules, and it is clear that the
district wants to adhere to rules that it believes are best suited to the pattern of litigation in that
district without regard to consistency with state courts 'or any other federal court. And so the
problems go.

Another set of problems is illustrated by the Tenth Circuit decision on September 1 in U.S.
v. Colorado Supreme Court, recognizing the adoption through the Mciade Amendment, § 530B,
of the Colorado rule on subpoenaing an attorney as a grand-jury witness.

The Court Administration and Case Management Comrnitte tried to do something about the
L bewilderment of local rules in 1978. It promulgated a Model Local Rule. Seventeen districts

adopted it. This experience suggests that a Model Rule approach will not be effective in reducing
local variations.

There is, in sum a local rules problem. The purpose of addressing the problem is to reduce
the involvement of federal courts in regulating professional responsibility.

In addition to these origins for the current study, Congress is concerned. There has been a
lot of action on these topics this year, and the concern is not new. The bills that have been'
introduced have not always reflected great sophistication - one bill, introduced a few years ago,
would have required a criminal defendant's attorney to decide whether the defendant is guilty, and
if the decisionshould be for guilt to turn over to the prosecution all evidence that the prosecution
does not already have. It is desirable for the Judicial Conference committee structure to see what
it can do to assist Congress.-

Congress is now considering bills that react to the McDade Amendment. Section 530B has
drafting errors that callout for correction. It applies state laws and rules, and also local federal court
rules, without accounting for the fact thatffrequently the local federal rules are inconsistent with the
state rules. United $tatesAttorneys are particularly troubled about clashes between state rules and
federal local rules.,

Ther isa strong argument that § 530B should be interpreted to include uniform national
federal coup Vest so that compliance with a national rule of professional responsibility would
satisfy § 53B. Bu it is difficult to show that Congress in fact was thinking about this issue, maldng
it difficultto predict a secure interpretation of the statute.

Possible approaches to solving the problems created byl § 530B are reflected by bills
introduced by Senators Hatch and Leahy. As always, however, it is difficult to predict the evolution
and legislative fuiture'of such bills.

ON ' These problems have become more pressing since we met in May. In June, the Standing
Committee concluded that the local rules situation has again become severe. A new Local Rules,
Project ha ben launched. The ABA Litigation Section has drafted a resolution, to be submitted to
the House ofDelegates, calling for fewer local rules and for more consistency of local rules. They
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are concerned, among other things, about the impact of local rules on interstate practice.

If the subcommittee can come to an agreement today on a general course of action, the next m
step will be informal discussion at the fall meetings of the various rules advisory committees. The
Standing Committee will consider the question at its January meeting, aiming at a specific rule draft
that can be submitted to the advisory committees fotrtheir spring committees. The deliberations of
these several cornmittees may support a, draft that the June Standing Committee meeting could
approve for publication. Publication and later steps would follow the usual, careful process. All of
this will take time.

'It was asked what is happening with legislation in the House. The only known bill pending
in the House is § 114 of the Senate-passedDepartments of Commerce, Justice, and State, the
Judiciary, and Related Agencies Appropriations Act. This bill directs the Attorney General to
"establish by plain rule that it shall be punishable conduct for any Department of Justice em'ployee,
in the discharge ,of his, orher official duties, intentionally to" engage in any of the acts specified in
nine numnbered paragraphs.

A committee member suggested that the "heart and soul" of the reasons for considering
federal rules of attorney conduct is the fear that federal attorneys are at risk of discipline, or worse,
for violating Model Rule 4.2.

Professor Coquillette responded that Rule 4.2 is indeed a big controversy. But the Standing
Committee was mivolved in this issue long before there was a Rule 4.2 problem. The local rules
problem and congressional interest were the reason for acting long before Rule 4.2. We should not
let the Rule 4.2 thing distract our attention from the central question. The approach finally chosen
may reach IRule 4.2 issues, but it also may not. The contentiousness of Rule 4.2, should not be
allowed to impede progress onthe central problem.,

Another committee member observed that it is apparent that the local rules are a mess. But
he asked whether there is a practical, problem for lawyers other than those who practice with the
Department of Justice. Professor Coquillette responded that there are lots of federal cases dealing
with attorney conduct. But there are patterns in them. (1) The courts of appeals have practically no
problem at all. They have Appellate Rule 46; although the language of the rule itself adopts a
"conduct unbecoming" standard that probably is void for constitutional vagueness, the circuits have
adopted local rules that give sufficiently concrete meaning to the standard tIopass constitutional
muster. There have been 22 cases in the courts of appeals in a five-year period of study. AAttorneys L.
do not often mis~beh in the courts of appeals. (2) There is a problem in th edistrict courts. We
have an empirica study suggesting there are lots of problems that do not appear in reported opinions.
There is a pretty high degree of anxiety. Big law firms that handle multistate cases are cularly
apt to ,encounter problems, particularly with conflict-of-interests issues, that give rise to
disqualificationquestions. And there are signs that the problems are gettinglworse: Fonsolidation
of practicesand lthe growth of tactical motions to disqualify are exacerbating tlhings.,,2, !K 1

The samecommittee member asked whether there are any cases where an, attorney has been
disciplined for conduct that violates one rule but not the other. Professor Coquillette responded that
there are noiknown cases. Both federal and state authorities recognize how unfair that would be.
"We make the system work by ignoring the conflicts." The problems arise ind hecontext of
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regulating the progress of a specific litigation, through such motions as those to disqualify or to
exclude evidence. The Department of Justice representative, who is acting as head of the Office of
Professional Responsibility, added that she advises Department attorneys across the country. There
is at least one state that interprets the state's Rule 4.2 to bar contacts with former employees, while
there are both district court opinions and a court-of-appeals opinion that permit these contacts.
Nothing has been referred to the state bar. But Department attorneys have to face the question. The
effect of the state rule may be that United States Attorneys do not do things they think it appropriate
and desirable to do.

Another committee member observed that the Arizona Supreme Court has twice approved
Model Rule 1.7 sanctions for filing a voluntary case in bankruptcy that involves a former client as
a creditor. This result is in conflict with what many bankruptcy lawyers believe to be the "federal
rule.-

A different committee member asked "how frightened is" the Department of Justice? The
answer was that there are consequenceslto the case in failing to pursue appropriate lines of inquiry,
but a danger of consequences to the attorney if they are pursued. There have been a number of cases
in the last few months since the McDade Amendment took effect. Somretimes it is possible to adjust
to the problem by assigning a different attorney who may work under a different set of state rules.

)raft "RA C It"

Professor Cooper was asked to introduce the draft "Federal Rule of Attorney Conduct 1" that
was included in the agenda book. He explained that he had been asked to create a draft that would
reflect the apparent direction of the discussion at the May meeting. Because Professor Coquillette
was unable to attend the May meeting due to an accident, Cooper became heir to the job of preparing
minutes and moved on from that chore to the chore of drafting a new Rule 1 that would embody the
sense of the May meeting.

This draft Rule 1 derives immediately from the draft Rule 1 prepared by Professor Coquillette
and included in the May materials. That draft in turn derived in part from the Model Local Rule
prepared in 1978 and from Model Rule 8.5. Model Rule 8.5 is a choice-of-law provision that has
been adopted by some number of states. This draft is, as the earlier Rule 1, a rule of "dynamic
conformity" to state law. Although drafted to accommodate additional Federal Rules of Attorney
Conduct, it comes without any additional rules. There is no proposed federal rule on contact with
represented persons, nor any proposed federal rule for other problems that may deserve uniform
national rules. The approach is to preempt local district rules, establishing "vertical" uniformity
between federal courts and state law in each state. National uniformity woul4 a fwaitnfuther
experience and additional deliberation.

This Rule 1 establishes a central distinction between matters of "professional responsibility,
on one hand and matters of "procedure" and "privilege to practice in federal court" on the other.
State law governs professional responsibility. State law is absorbed as a matter of dynamic
incorporation, not a moment frozen in time upon adoption of the federal rule. The administration
of state law is left to state authorities when the stakes are imposition of professional responsibility
sanctions, ensuring accurate understanding and application of state principles. Federal law governs
procedure in federal courts, and the right to practicein federal court In order to make this allocation

L
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effective, state authorities would be barred from imposing professional discipline for conduct
ordered by a federal court or authorized by federal procedure.

This model attributes critical importance to a familiar, and familiarly uncertain, distinction. L
Many aspects of lawyer behavior involve both judicial procedure and professional responsibility.
One way of drawing the line is to reflect onthe remedies in issue. If the purpose is to affect a

lawyer's, right to practice in state court, by revocation or suspension, the proceeding clearly involves
professional responsibility. Such sanctions as censure or reprimand also are clearly matters of

professional responsibility if the proceeding is conducted by state disciplinary authorities. C

Administration by state disciplinary authorities also makes restitution a matter of professional L

responsibility. ,fthe purposeds to resolve an-issue in pending litigation, on the other hand, the
question often willbe oneof procedure., The question whether an attorney may subpoena another 7
attorney to testify before a grand jury without court permission, for example, involves a matter
closely bound up with federal grand-jury practice and incidental to Criminal Rule 6. Or, to take
another exam'ple a federal'court might conclude that as a matter of federal evidence law, applicable
to a federal claim pending before it, a communication with an attorney is not protected by privilege.

The possible conclusion that th communication remains confidential under state responsibility rules

does not oust the procedual character of the question before- the federal court. A federal order to

reveal the commuicat~nl should otect against state discipline even if the stW rules do not make

an exception for testim ony provided in obedience to a court order. V
This approach makes it necessary to identify the sources of federal "procedure." Beyond the

formal national rules of procedure, procedural rules may be embodied in valid local court rules, in p
common-law development, and in ad hoc invocations of inherent power. Any of these sources may
do.

I The model in the agenda book was supplemented by adding a new subdivision (d) that

explicitly recognizes the power of a federal court, drawing from 28 U.S.C. § 1654, to regulate
admission to practice before the court. There is a compelling federal interest in these questions. A

federal, court, for example,, must be able to decide whether an attorney who is the subject of a federal

grand-jlry, investigation orindictment should be allowed to continue to practice before the court
while the proceeding remains pending. Representation of a federal criminal defendant while the

lawyer is alsol being prosecuted by the same United States Attorney's office presents problems that

may not be adequately addressed by state rules.

The model inthe agenda book also has been modified by adding two words to the preemption

provision, making it clear that a state may not impose civil liability on a lawyer for conduct

authorized by federal court order or by federal procedure. This provision underscores a question that

must be addressed, also in considering the proposal to preempt state disciplinary sanctions or "other

consequences." ,The state law governing lawyers is clearly substantive, perhaps most clearly when

it is implemented through imposition of civil liability. A federal rule that announces-,preem, ption of

this state law may seem to violate the Enabling Act limit that prevents a federal rule from abridging,

enlarging or modifying, a substantive right. This preemption, however, is an inherent consequence

of federal power to egulate federal procedure. State law is preempted; the rule that announces it

simply ndersco resthe conclusion that must be reached in any event. vX

1 :lheirst observation made onthe draft rule was that the state preemption provision should h

F ,
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be found within the Enabling Act structure. It is designed to make effective the federal authority to
-~ regulate procedure; all control is lost if a state remains free to impose professional discipline for acts

taken in compliance with federal rules of procedure.

It was asked whether it is a matter of "procedure" if a federal court simply announces that it
"will not enforce" a state rule regulating grand-jury subpoenas addressed to attorneys. It was
suggested that a local rule'to this effect could be enforced'as a matter of federal procedure. Even
without a local rule, federal approval of a subpoena practice should protect against state discipline
for adhering to the practice.

It was then stated that this draft rule simply follows what federal courts and state authorities
are in fact doing now, Instinctively, the federal courts know that their local rules go far too far into
the state field. Federal courts in fact cede to local authorities everything that deals with attorney
conduct. Federal courts address only core matters: admission to federal court and practice in the
federal court. "These questions arise on motions that seek procedural rulings on issues that directly
affect a case ir the federal court. The draft carves out the area of professional responsibility and
expressly "returns" to the states authority that federal courts now seem, through local rules, 'to have
taken to themselves. State authorities, on the other hand, do not attempt to impose professional
responsibility sanctions on behavior undertaken under the aegis of federal rules of procedure or court
order.

The draft does not even open up the question whether specific areas should be addressed by
uniform federal rules.

L As an example of the working allocation, federal courts - no matter how comprehensive
the local rules may seem to be - do not generally care to police the details of fee contracts when
there is no question by state law is adequate. It also is recognized that
fee contracts often are made at a time when it is not clear whether any eventual litigation will be
brought in state !or federal court; insistence on divergent standards could ceae deep practical
problems whenr fee arrangements are first made, and might distort the choie bw n se and'
federal court when he 'time actually arrives to choose.

The draft distinction between professional responsibility and procedure will be drawn more
L sharply over time', as courts consider this distinction in applying the national rules -of procedure, in

developing local 'rles, in applying commoon-law rules, and in exercising inherent power. If the
Lquestion involves discipline and management of the profession, it is for the states.

It was observed that the proposed subdivision (e) preempts state discipline if a federal court
C order authorizes the underlying conduct. One way to relieve doubts about the line that divides

substance from procedure would be to apply for an order authorizing a course of desired conduct.
In deciding whether to make the order, the federal court will take account of the interests reflected
in the state rule.

The preemnption provision is explained in the draft Committee Note by only one illustration.
This illustration states that a federal court, faced with a motion to disqualify based on a conflict of
interests, may conclude that there is no conflict, but also may conclude to deny dis'qualification even
if it finds there islla conflict. The second branch of this illustration was challenged. It was urged that
a federal court should not refuse disqualification that would be required by state courts, however

L
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great its own interest in continuing the representation so that a proceeding might be fairly and /
efficiently concluded. The federal interest in good procedure does not extend to an interest in the
identity of the lawyers who practice the good procedure. This question was taken up and explored X
in later discussion.

Draft Rule I(a)(l) and (2) refers to professional responsibility "for conduct in connection r77
with an action orproceeding in" a federal court. It was asked whether "conduct"' is too broad . No L
satisfactory substitute was suggested, but itkwas recognizedthat this drafting issue must remain open.

It also was asked how this draft rule would address the District of Colorado administrative ti
order described earlier in the meeting. It was suggested that the administrative order would not be
an effective method of distinguishing between professionaltresponsibility and procedure. -

Bankruptcy practice has special problems, most identifiably with conflicts of interest. It was
observed that these problems might ,well be recognized in a FRAC 2, perhaps dedi as specific
answers to specificIbankruptcy questions but perhaps drafted sinply to invoke proisions tat could-
be incorporated in, theBankruptcy Rules themselves.

A committee member observed that in, the Fifth Circuit questions of disqualification for i
conflicts of inhtest are addressed in civil litigation by looking beyond state standards of conduct.
The district court is to look for a "national standard," including the ABA models. In criminal cases,
there is a body of Supreme Court decisions on, disqualifying; courts are to make inquiries at an early
stage in the prosecution. Are these questions of "procedure" within the intendment of draft Rule
l(c)? If so, would it be better to draft a uniform federal rule than to leave thesecommon questions
for uneven development by federal case law? ,"Why wait to fill in the blanks later"?

Professor Coquillette responded that the Standing Committee studies and his own work show
that this questiont accurately reflects current federal-court practice. A national federaI jurisprudence
is slowly emerging. ItSpays little attention to state rules, and less to local district court rules. This
Rule 1, asdfte, wuld e discipline to the states. But to the extent that if falls in Rule 1(c), the
"hole" in the rule that re to procedure only in general terms, the national development process
would continue.

±The alternative to the draft Rule 1, standing alone, is to do something like the draft set of
Federal Rules 1 through 10 included in the May agenda materials. Although these rules have been
developed only as discussion draft materials, they have drawn a quick and antagonized response
from many lawyers. The report from the Federal Bar Council Committee on Second Circuit Courts, L
includedtin the agenda materials, is a good example. It may be too early yet to attempt to fill the gap
in this way`. lOpposition would be encountered even by federal rules that, as the draft rules, seek to V
incorporate the Imode of state rules.

So for the disqualification question, if the state codce on conflicts of interest is inconsistent
with the federal view, the issue could be characterized as a matter of procedure andthus-governed
by federal law under draft Rule 1(c). Alternatively, it might be decided that the question is so purely
a question ofprofessional responsibility that it is governed by state law under Rule l(a)(l). If this
uncertainty seems undesirable, or if the pace of developing uniform federal principles by the
decisional process seems to take too long, a consensus version of Model Rule 1.7 could be adopted
as a FRAC "2."
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It was asked whether the Committee Note could provide more examples of the division
between procedure and professional responsibility. The Note says that the distinction is clear at the
"core" -how about some clear core illustrations? It was responded that it is difficult to give
examples; there may be agreement on the core, but it is difficult to state in precise words. Courts
can develop the distinction for this purpose, just as they distinguish between "substance" and
"procedure" for other purposes. As with the distinction between substance and procedure, the
distinction between professional responsibility and procedure would be developed for the specific
purpose of allocating authority between federal courts and state courts. As experience showed the
way, it could become possible to develop additional and explicit federal rules to govern the most
commonly encountered issues of attorney conduct.

The suggestion that the process of deciding cases would generate better guidance was met
with the question whether, given so many circuits, the result would be any improvement on the
present situation. The response was that it is an improvement to establish a framework that will hlp
move toward uniformity on national issues. Meanwhile, the same framework confirms state primacy
in an area that is in fact ceded to the states, but that on the face of many local rules has been occupied
by federal law. Confiring the present de facto division is real advantages- attorneys eed not
worry about the ability to rely on the unspoken division. Until there is a reliable allocation of
authority, any prudent attorney must continue to consider and, attempt to comply with both federal
and state rules, and to experience deep concern when it seems impossible to comply with both. As
law firms have continued to grow in size and geographic scope, there is a continuingly greater need
to provide guidance and reassurance.

In addition t the process of deciding cases, local rules can provide futer guidance so long
as they remain consistent w -thte national rules and federal statutes.,,

Continued dfift along present lines will lead to more and more diversity among federal
courts, and will do mothig to reconfirm the dominant role of state authorities with respect to
professional responsibili.

Further examplesl ,were provided of the proposition that many matters may involve both
procedure and professiona responsibility. The truth-in-pleading requirements of Civil Rule 11, for
example, permit apleig 'based on a "nonrfivolous argument *** for reversal of existing law."
State rules gverningi th sponsibility for identifying adverse authority to the court might be
implemented by speclcll'w-pleading requirements that are not imposed by Rule 11., Compliance
with Rule ,1 and federal1 pleading standards clearly involves procedure. Current Civil Rule
26(a)(l)( and (B discosireprovisions -recommended to be replaced on December 1, 2000-
require disclosure of adverse information on terms that might well seem to violate state
confidentiality and loyalty requirements. This disclosure practice clearly regulates procedure.
Incredibly intridate po s arise from class-action settlement practices. The two asbestos
settlements tat redce!I Supreme Court in 1997 and 1999 grew out of negotiations tat
recognized the need to have th most experienced plaintiffs lawyers represent th classes, and at the

same time had to cop illiepotential conflicts of representing both class and individual plaintiffs.
Whatever answe y best for these problems, the answers very much involve class-action
procedure as Well as~pr~sional responsibility. The appropriate rules of professional responsibility,
indeed, canot be shae until we have a clear procedural concept of the lnature o 'f class
representation. Banrpy practice, which includes statutory provisions on "adverse interest" and
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like matters, may provide other illustrations of overlap between professional responsibility and
procedure.

It was asked again whether the Committee Note should provide more guidance, so as not to J
make matters worse? The approach might well be to make an even more open confession that the
distinction between professional responsibility and procedure is uncertain, and to offer some jX
illustrations of situations that admit of certain answers. ,

The ambiguity problem was'then approached from a different direction., There are some
questions that seem ppurely questions of professional 'responsibility, lldivorced from any procedural I
overlap. Rules about soliciting clients may provide good examples, althbugh even here there may
be significant federal interests if the, solicitation is aimed at arnatter that can be brought only in
exclusive federal jurisdiction or is aimed at an action specifically heade4 for federal court. ,,,There l
are some questions that are Ipurly questions of procedure. Draft Rule ,1 isinconsequeial for these
pure sitaa4tions.' But thereare many areas in which professional responsibility and procedure overlap.
When a given m, atter is 'procedure in part, lhedraft rule bars state discipline te sthate re
accords with federal law. Is it proper to preempt state law whe jthere is ,lsome co ton" 11t
fede procedure?'

Prof'ssor Coqu'illette responded again that this allocation of authority simply embodies what
is done today. State authorities do, not seek to impose discipline for conduct authorized by federal
practice Klemexbe~ng the perhaps contrary example involving Arizona discipline for conduct that
many bankruptcy lawyers believe is authorized by federal law). It was asked wheth*eran otherwise
valid local rule can establish federal "procedure" to which a state must cede? The answer was yes.

It was asked whether there are issues as to who imposes the discipline, not as between federal
courts and ,state authorities, but as between the Department of Justice and state ,authorities. If the 0
Office of Professional Responsibility imposes punishment on a Department attorney, can I Istate also
impose sanctions for the same conduct? And it was further observed that the at Tube 1(d)
provision for local rules governing the right of an attorney to appear in cour ight conflict with the
Attorney General's authority to send people into court to represent the United States., his problem
has arisen, in West'Virginia: the federal district court has concluded that its loca uls require that
an attorney be aidmted to practice in West Virginia, and has refusedlo pernit anappearanceqby an
Assistant United Sttes Attorney from another state. This ruling islo , appealt~o e feu+ Circuit.
It was notedthat28bjJ.S'C. § 1654 expresslyprovides for local courtrlesig appearance by
counsel. The EnablTing Act-process should not be used to determine 4he vidit of a local 'ue thatL
interferes withe statutory powers of the Attorney General; see § 207e1(a) a eig., Civil Rule
83(a)(1). , 1

It was asked whether the provision for preemption of state law can be policed effectiyly.I
Draft Rule l (b) provides that state authorities are to enforce state rules of professional Responsibility.
A statedetermination of the line between professional responsibility and federal pocau may not
be sufficiently sensitive t the needs of federal courts. One way to guard against this risk would be
to generalizea provi ion found in some draft bills that, of theselves, (+ pi °UY to
governmnt1 attoreys: astate can undertake disciplinary proceedings forncoct inconnectionnwth
pfoqeeding ,,in feeallurt only if the federal court refers the matter to atorit

proeedng in feeraco1,t +llj,-o - .
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It was suggested that a less intrusive alternative would be to emphasize that -an attorney who
wishes to engage in conduct that may be prohibited by state rules can apply to the federal court for
an order authorizing or directing the conduct. The order, when entered, must protect against state
discipline. There should not be a second state inquiry into the same conduct.

It also was suggested that to the extent that federal courts are given power to carve exceptions
out of state professional responsibility requirements, they will be lobbied to do so. And incentives
may be created to file in federal court. The Sentencing Guidelines create incentives to cede some
prosecutions to federal authorities to win stiffer sentences. Similar incentives could be created here,
influencing the choice between state and federal courts according to the more attractive combination
of responsibility and procedure rules. The prospect of such incentives, however, should not deter
us from recognizing federal power to deal with "anomalous" situations by specific court order.

Local rules, moreover, will respond to local practices. There is not necessarily a problem
with local rules that respond to recurrent issues under local professional responsibility doctrine,
whether the response is to adopt the local doctrine or to provide an express procedure that ousts the
local doctrine.

It might be useful to find a means of guiding local rules committees, urging them to adhere
to state responsibility rules unless circumstances suggest needs of federal procedure that justify
superseding federal rules. It also might be useful to call attention to the rules that require public
notice and opportunity to comment before adopting or amending a local rule, see § 2071(b) and, e.g.,
Civil Rule 83(a)(1).

L But with these protections, the basic approach to balancing seems right. We start with state
law. If we want a change for federal court, the court can decide. There is a framework in draft Rule
1 that channels the discussion.

Professor Coquillette seconded these observations. The argument that state rules should
apply without limitation to all aspects of attorney conduct in connection with federal-court
proceedings "does not sell." The alternative of developing detailed federal rules for a number of
frequently-encountered problems, however, also is not popular. The compromise of this draft,
balancing dynamic conformity to state law against recognition of federal procedural interests, is
wise.

An alternative approach might be to encourage states to formalize the practice that seems to
prevail. General provisions that legitimate professional conduct "otherwise required by law" could
be developed to recognize the propriety of conduct authorized by federal procedure.

It was observed that a lawyer may become entangled with state disciplinary proceedings
because of an independent state investigation or because another lawyer.- not the federal court-
refers the matter. Suppose the state imposes discipline. Will a federal court "review" the state order
in proceedings to enjoin enforcement? It was responded that the Rooker-Feldman doctrine ousts
federal subject-matter jurisdiction to undertake appellate review of state decisions in lower federal
courts. Review of the state disciplinary proceedings will lie only in the United States Supreme
Court.

It also was suggested that there are a number of reasons why it may be sensible to provide

Jo ~ ~ ~ --- - - - - -
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by legislation that only referral from a federal court can support state discipline of federal attorneys
for conduct in federal court, while referral is not needed as to other federal, litigation.,, The federal '
government has a special interest in being able to allocate the efforts of its attorneys to whatever j
section of the country seems most useful. At the beginning of an investigation, moreover, it may be
quite uncertain what states will, in the end, be involved. There is always a risk, seemingly at low l
levelrnow but perhaps resurgent in thefutute, that some particular federal program may encounter
bitter resistance in some 'states. AnnuallyIrenewed statutory provisions require only that a United
States government attorney be a member of the bar, of some states not any particular state in which
the attorey may discharge govedrnment duties.':

A committee member asked Chief Justice Veasey for a state-courtperspective on theidraft
Rule l(c) provision recognizing federal control of the professional responsibility consequences of [7
conduct that conforms to federal procedure.

Chief Justice Veasey began his response by observing that those who approach ,common
problems from dierent perspectives tcommorny see different things. A compromise of the sort
embodied in draft Rule 1 is just that - a compromise. And it is a compromise that, as often
happens, involves ambiguities. Ambiguities can create problems, leaving uncertainty as to just what
balance is properfbetween the recognized but competing interests. The perspective as a member of
the Standing Commiitte 6suggests that the local rules situation with respect to professional
responsbilits is bad. Bu ' f'rom the perspective of the Conference of Chief Justices, «e attmpe
preemption of state professional responsibility also seems bad - from this perspeitie, the best
approach would be complete dynamic conformity to state law, unalloyed by any rservation of
federal autrityt regulate the responsibility consequences of adherence to federal procedure. A
compromiseg m, ay indeedi be the, only, solution., This draft compromise might work, at Least if some
of the language were tightened. ,

The question was then made more specific: does it trouble state courts that a federal, court
might authorize continued representation in a federal proceeding, even though state law would
disqualify theattorney for a conflict of interests?

Chief Justice Veasey responded that his'personal view, drawing from years of experience as
a litigator in many courts, is that a federal judge should be free to disqualify, or to refuse to
disqualify. This is a matter of the integrity of the court's proceeding, in this case a federal court's
proceeding jBut ifthe state-wants to do something about professional discipline, "I have a problem
with preemption.",

This response was met with the question: "If there is no protection against state discipline,
where is federal power?"',,, Suppose,I for example, counsel concerned aboutthe prospect of state
discipline expressly moves to withdraw from the federal, representation, and the federal court refuses
to permit withdrawal?

Chief ustice Veasey replied that, as a matter of state law, the. state should refuse to find any
violation. There should be a "safe harbor" for compliance with the federal ruling. a

This reply was met with the observation that protection against state discipline does not, of G
itself, ensure protection against civil liability. The attorney continues to be in a "real jam." And it
was further observed that apart from uncertainty, the process of federal consideration and potential
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state proceedings "adds a lot of time to the process."

The discussion returned to the question whether it is appropriate to rely on state enforcement
if the line between procedure and responsibility is adopted. There will be no more than very limited
opportunities for federal review; will there be adequate assurances of protection for the interests of

L federal courts and the lawyers who appear before them?

Professor Coquillette suggested that most questions will never become the subject of state
disciplinary proceedings. The distinction will in fact be drawn in federal proceedings on motions,
such as motions to disqualify, to testify although a lawyer in the proceeding, to exclude testimony,
and so on. There is a practical accommodation today, and it will continue under this more explicit

X federal nile. States will undertake disciplinary proceedings only in rare circumstances.

The possibility of seeking protection by application for an express federal court order
returned to the discussion, with the question whether the result will be a lot of applications for

L protective rulings? And with the renewed observation that surely the federal order should be
effective to establish protection.

The impact of the line that refers to conduct in connection with a proceeding in a federal
court, and to procedure "in" the federal court, was tested by asking about conduct before there is an
action or proceeding in federal court. State law seems, under the draft rule, to govern everything that

1. happens before there is a proceeding in the federal court. On filing, a divided allocation is effected.
So, for example, 'if a federal court decides not to disqualify for a conflict of interest, the attorney is
protected as to conduct after filing in federal court, but remains subject to state discipline for the
period before filing.1 Does this indeed mean that there can be two different sets of standards
applicable ttohe same course of conduct as it continues from a general phase to actual filing in
federal court?

, t.

It was suggested that yes, two standards may apply. But the circumstances also may have
been so clearly directed to filing in federal court from the outset that the prefiling conduct should be

- found to 'e "in connection with" the proceeding that actually was filed in federal court. A
bankruptcyiling,, for example, could be filed only in federal court. Or clients might be solicited for
a securities41aw action aimed, from the'beginning, only at federal filing.

Tlhe complication was pushed one step further. A single action may be first in state court and
then in federal court, as by removal; and there may be still further complications if removal is
followed, eiter promptly or after protracted federal proceedings, by remand. And it may be that a
single repition will lead to simultaneous proceedings in both state and federal courts. Clear
answers cnotdbe given even for the situations that are easily anticipated. But it is difficult to
believe that state authorities will impose harsh sanctions on lawyers in these circumstances.

Chief Justice Veasey suggested a second possible use for notice and opportunity to be heard.
These proce' s are required for local rulemaking. It would be nice to devise a system in which
state disciplnary authorities could be given notice of federal proceedings that may implicate state
standards Sof professional responsibility, so that they may advance the state view before entry of a
federal ord, Wth will grant immunity against state enforcement, It is not clear, however, how often
this course 11 be feasible. For the sake of the parties and the federal court, it would not be possible
to afford ruh tme to prepare before the federal proceedings continue. Indeed, as a federal judge

L
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observed, the federal court will want to move with dispatch. But the federal order (or procedure)
may be too broad in seeking to immunize behavior offensive to the state. To allow for any
preemption, the opportunity for the state to be heard could be valuable. For most circumstances, the |
practical answer will that the state authorities do not care; the opportunity to be heard will not often
be followed by actual participation. The fear of delay may not be real.

It also was suggested that a hearing requirement must be administered in a way that is
sensitive to the need to protect confidential information. There are -substantial differences, for
example, in the extent to which different professional responsibility systems permit a lawyer to
disclose a client's fraud. Some states have strong disclosure provisions and feel strongl about them.
If these limits- are to be explored by a federal court, it is essential that privacy be protected. And it
may be desirable to provide a preliminary federal court screen that protects the lawyer against an
obligation to provide notice to state authorities of a lawyer's suspicion that a client is a crook.

"Rule 4.2"

Discussion then turned to the "Rule 4.2" problem of contact with represented persons. This
problem had determinedly been held off for separate discussion. Judge Scirica opened the discussion 0
by noting that § 530B has changed the landscape. This statute, invoking state standards as well as
local federal rules, must be recognized as long as it continues on the books. Lengthy negotiations
among the Department of Justice, the ABA, and the Conference of Chief Justices failed to produce
agreement on a common rule. The tentative draft that would have-been presentedhto te ABA annual
meeting in August was withdrawn without any consideration.

Chief Justice Veasey noted that the background of the Rule 4.2 problem is described in the
minutes of the May meeting. Since May, the ABA "Ethics 2000" committee and standing committee
tried to work with each other and with the Department of Justice to shape the proposal for the annual
meeting. Chief Justice Veasey recused himself from the Ethics 2000 deliberations con tis subject,
as noted in the May minutes, and Professor Hazard acted as chair for this purpose. The Conference
of Chief Justices maintained an independent position, but hoped that the other gro ps could come
to some agreetment. That was not to be. Many members of each of the ABA comirttees did not like
the compromise proposal that was crafted in the hope of winning agreement from theDepatment
of Justice. The compromise was supported only as the limit of what was acceptable as a
compromise.,[ The Department wanted more, and the committees said "no more." "That deal is a
dead letter." The Attorney General, however, has said that she hopes to continue o work with the
ABA and the Conference of Chief Justices. No firm forecast is possible, but the single most likely
outcome is that, the ABA committees will draft a rule, that they like, and it will b e part of the
revised Model Rules. The Ethics 2000 Committee hopes to complete its drafting work b October
2000. The work will, include a new look at conflicts of interest, particularly the rules on imputation
and screening. It will be four to six months before Rule 4.2 is reconsidere d And the Conference
of Chief Justices is not likely to "pick up the cudgel" on Rule 4.2 un il soro elge nves.

As to the draft Rule 1, Chief Justice Veasey thinks it is not a bad idet keep working on it.
The present drf, however, causes concern that the "procedure" exception Ma y swowte dynamic
incorporation of state rules.- The intent is said to be that the' exception will rehrain rr. iBut from LI
a state perspective, '7I bridle at anyjuse of the word 'preemption.' Preempiont o t scope and
terms of present draftRule l(e) is not attractive. The reach to all conductf coecton with" a F
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federal proceeding is too broad. Still, it would be desirable to have the draft's approach studied by
a committee ofthe Conference of ChiefJustices. A committee should be formed. It is good to keep
talking, although "I could not bring myself to vote for this now."

Judge Scirica agreed that this further involvement of the Conference of Chief Justices would
be welcome.

The failed compromise draft Rule 4.2 included a provision authorizing contact with a
represented person "on court order." This provision was intended to be a "safe harbor," establishing
that there is no violation and thus no occasion for professional responsibility sanctions.

Professor Coquillette noted that if agreement could be reached on the substance of the
provision, a "Rule 4.2" provision could be adopted as a separate Federal Rule of Attorney Conduct.
A draft was included as Rule 10 in the May agenda materials. But it was noted that even if the ABA
should approve a provision, and it were to be adopted as a Federal Rule, there still could be friction

L with states that choose not to adopt the new ABA rule, either in the short term or ever.

It was asked, referring to the failed compromise draft, what would be the mechanism for a
prosecutor to go to a judge to get an order approving -contact with a represented person? The
problems encountered by the Department of Justice typically arise before indictment, during the
investigation phase. There is no formal proceeding pending before the court. Wy would a judge
issue an order? It was answered that this procedure in fact has been aused The Ninth Circuit
"Lopez'" decision is an example. Usually what happens is that a person who is, represented by a
lawyer wants a new lawyer. The Departmnent of Justice advises an in camera i buiry b a magistrate
judge to explore the independent wishes of the person. It was fter suggested thattthe
contemplated procedure would be expedited, much on the model of at application to p e a
wiretap or to issue a search warrant. But a federal judge observed tat many judged are not sure svat
authority they have in these circumstances. Nor are prosecutors sure iwhat th can ask for. And
there are persistent doubts about ex parte proceedings; many fear t te simply rubber-stamp the

L. application, despite the opposing view that investigators seek help from a p rsecutor only when there
are good reasons to expect approval, and that prosecutors weed out all but ihe strongest-applications.
Frequent approval maytreflect only care in the process of seeking approal.

Chief Justice Veasey noted that the court-order provision in the compromise Rule 4.2 draft
was very controversial. The objection. is that the present rule is god' Th ere is no convincing
showing that there are problems that need to be addressed. Why add a proision that will only raise
questions whether -- ; and how - a court can claim this authority? Te court-o provision may
ra well be dropped from Rule 42 as it proceeds through the committee process, unless th Depent
of Justice somehow bargains successfully for its retention.

Back to "Rule 1"

i. It was suggested that the subcommittee should vote on the central concept illustrated by the
draft Rule 1. The vote should not be on the actual draft. The intention would be that the "procedure
exception" be narrow. There will be many opportunities to narrow the exception as the development
process continues. There are many steps, and many committee considerations, yet to come.

F It should be remembered that there are four surviving choices. One is to do nothing. -A
L
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second is to establish dynamic conformity with state law, without any exception for overriding
federal interest. A third is to establishdynamic conformity with state law, but to supplement this
approach with a number of additional federal, rules that establish uniform federal answers on a
number of specific questions frequently encountered in federal courts. The fourth is this compromise
-strong dynamic conformity to state rules 'of professional responsibility, saving out a small
exception to ensure federal control over federal procedural interests. ' l.,,

Judge Scirica stated that in addition to consideration by the five rules advisory committees
and the Standing Committee, 'it wold -be desirable to have consideration by the Court
Administration and Case Management Committee and by the Federal-State Jurisdiction Committee.
And the subcommittee should meet again in late January or earlyFebruary, to review the progress
made, by all of these committees, and also to consider whatever has happened in Congress, by then.,

It was asked whether it wpIuld'be possible to arrange paticipation by a representative from
the ~iational organization of state bar counsel. It would be good, for example, to get a well-informed
view on the extent and reliabilityobf the reputed "safe harbor" for conduct that is taken in compliance,
with federal procedure or federal ,court order. It wa responded that the subcommittee is part of the
Judicial Conferencqe rnnttee structure. Advisory committee an standing committee meetings are r
open meetings, Subcommittee meetings, aid meetings ofother Judicial Conference comnmittees,

tai yopen. ,Once a meeting is opened up, manygroups are likely to seekinclusion.
Rather t~hran eelk i partilcipla~tion Qin subcommittee ld eliberations a process that could risk
fractionalition and utmate interference with the good p4ress tatis being made, the views of
outsders may b sught inting. aBefre a nwle is findlly proposed to ihe Judici4 Conference
there ,S blal:zthls¢-l~lojng perinold for, ,p,;ulblic icom eon a ,specfic and carefully developed U

yvill ~~~~~~~~~~~~~~~~~~~~~~~~~~~ a~~~~~~~~~~~~~~~~~mn-ong~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~pl~prE i3t n~teea riot bll lenare~dth~at any viiivs will be exlded.F The only questifonis htoWto mae
optimaeliot ee l"hat may be lavlallalle i~n t] he plrocess ofle~jveloping a publishled prolposal,

It xhz notedl I the Bankritcy Rules Advisory C iee will not be able to corisider these
t PI 11[I! 111' Pj 11 jg I t$L ~llll L |; ~ | 1S I I 11 |W tj , 'L 'matters uni0hM~h neig

,A Initio asm~ndto approve the present Rule 1,draft as an, appropriatevehicle to move
discussion '' cadyior committeesF thel Committeejon Court Administration and Case
Management, and the Eederal-State Jurisdiction Committee. The subcommittee should urge this step
now, at sie t kin lear I atthe subcommittee is not endorsing this draf for approval.
A further ~di~aft kmayl elpossible aer cornsideration by all of these committees.

] o1 41 FI~waseqdl t theiption is either, to move *is draf forward, or to do nothing. The"10-
rule1 appro9h istnotible." Neither#wll total dynamic uniformity be acceptable. So tfe important
question is t identifY the reasons to reject the "do nothing' ,option. Isthe, only reason to act an
aesthetic distaste frthe mess of local rules on attorney conduct? Are those rules valid - can the
§ 1654 authort to re guate t right to appear as counsel in federal court stretch to cover detailed
codes f r ,glion?1 l Does inhere~ntpower supplement § 41654 in ,thse matters? And if the local

rlsarie vl ylidI4 whyll! I wisht o eFunge them by a suesedii~g natonal rule?
rules Y11 xpunge them I

lro1fe , M~ssr Coqiiilleitte'observed that if some form of "Rule- 1" is adopted, all local rules that h
govern, 'lbioa kay will b; fqgW by te Local Rules projec Th, when inconsistent with the
national ru le,theydlbeidpd(1y te districts. A "Model Local Rieile",,pproach has been tried.
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L It failed. The national rule would be a strong force; it would mean that to be valid, a local rule would
have to fit within the "subdivision (c)" preservation of federal authority over federal procedure.

L The member who made the motion to approve the Rule 1 concept for further consideration
suggested that one of the most important things to be done by the rule is to protect lawyers who rely
on federal court rules or orders. That is the best attribute of this rule. This aspect does go beyond
where we are today. And it does more than clean up a messy local rules situation. Of course this
protection against state discipline underscores the need to obtain broad-based advice from state
disciplinary authorities.

It was further observed that from the perspective of bankruptcy practice, it would be very
useful to deal with the "bilateral litigation" problem. Bankruptcy practitioners need a rule on
disqualification; a rule would avoid many problems.

T Another member observed that the chart of local rules shows, for example, that the Southern
L District of Texas rule adopts Texas Rules and says that violations are ground for discipline. Draft

Rule 1 seems to say that professional discipline is reserved to state authorities, and is not the
business of federal courts. It was responded that professional discipline as such is indeed reserved
to state authorities. At the same time, a federal court continues to have 'all its present powers to
impose procedural sanctions, to suspend or revoke the privilege to practice in that court, and to
,enforce contempt sanctions. The procedural and contempt powers are limited to proceedings in the
federal court, an admittedly but perhaps necessarily vague term. The draft rule does not say it, but
it intends that state rules alone apply to conduct that is not "in connection with" a federal-court
proceeding.

It was asked again whether solicitation of clients to be plaintiffs in a securities law action to
be brought in federal court is conduct in connection with a federal proceeding. That it might well
be found conduct in connection with a federal proceeding only means that Rule 1(a) invokes state
rules of professional responsibility. The solicitation is not likely to be found a matter of procedureL > in the federal court, so there is no preemption of the state rules. At the same time, the federal court
might invoke its power to deny the right of a soliciting attorney to appear in the federal court.

Professor Coquillette observed that the Local Rules Project has been successful in persuading
district courts to repeal local rules that are inconsistent with national rules. Adoption of a national
rule of dynamic conformity would be a big step toward eliminating the local rules. For that matter,
most federal courts would like to get out of the business of seeming to regulate attorney conduct.
They do, want to continue to regulate procedure. The District of Colorado administrative order
described earlier, for example, reacts to a perception that the new Colorado Rule 11 is inconsistent
with Federal Civil Rule 11.

It, was asked whether a grand jury is a "proceeding" in a federal court. The answer is that
A; Rule 1 clearly is intended to include grand jury activities as a proceeding. There may be a variety

of other events in federal court that also qualify as "proceedings," even though they are not clearly
actions or prosecutions.

A separate question asked how far the policy of dynamic conformity embraces state
interpretations of state rules. It was suggested that the Department of Justice objects to incorporatingV state interpretations, and that the subcommittee should avoid making any premature resolution of
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this issue. It should be allowed to percolate for a while. ,

The question returned whether it is worthwhile to take on the local district rules regulating C

attorney conduct if Congress should be successful in addressing the concerns of the Department of
Justice and if the Local Rules Project is successful on other fronts.

Professor Coquiillette responded that unless Congress adopts legislation of a sort that does
not now seem likely, a need will remain. Without a national dynamic conformity rule, an effort to
persuade the districts to surrender the present rules will go nowhere. -K

Another subcommittee member urged that apart from Rule 4.2, there is no great evidence of
attorney concern with the local district rules on attorney conduct. The Southern, District of Texas
is not going to discipline an attorney for advertising, soliciting, or similar offenses. Indeed, there is L
no known instance of an attempt by a federal court to revoke or suspend an attorney's license to
practice in a state court. ,

Prossor Coqillette responded that many lawyers have indeed expressed concern with the
local ruks. Speial concern has focused on conflicts-of-interest and related disqualification issues.
It may indeed1pirove desirable in the future to adopt a uniform federal rule on this specific subject. A,
There is ,a ben. e1t has not yet come to full flower, but it will. We have an increasingly
nationalized pr anda n increasingly nationalized system of legal education. Balkanized local
rule~s a nd desirable. a .

It so I wa observed that the "safe harbor" remains important to lawyers. The draft gives
protection. Li

The options, then, seem to lie between doing nothing or going ahead with this draft. Going
ahead will bring more input, reevaluation, and a firmer basis for deciding whether to do nothing.
The daf will be taken to the advisory committees as a concept, subject to perhaps extensive
changes And 'it will not be asked that any advisory committee commit itself this fall even to
approv4 of the concept. The Standing Committee and this subcommittee should only ask for advice
whether it'is worthwhile to pursue this draft further. The purpose is to seek comment as part of the
process. Special attention must be paid to finding any possible improvements in the attempt to
identify the 'area offederal "procedure" that permits lawyers in federal court to rely on federal rules
and practice.

'As thus defined, the subcommittee voted to send the draft Rule 1 forward for review and U
comments by the advisory 'committees on the terms just described. The vote was unanimous except
for the Department of Justice representative, who did not believe the proposed Rule went far enough
to protect the Department's interests. L

It was agreed that the subcommittee should meet again in late January or early February 2000. m

Respectfully submitted,
Edward H. CoopeL

Edward H. Cooper V



rI

L

1'

f rl

r

L

L

rm

tr

I

'



r

r

f-gl

1



L

F71

Appendix II: Proposed "Federal Rule of Attorney Conduct 1" ("FRAC 1"). Professor Edward
H. Cooper, Reporter, Civil Rules Advisory Committee

L

L

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
.LW



Preface
My charge was to draft a model Civil Rule 83(c) establishing dynamic conformity C

with state rules of professional responsibility. I have chosen instead to frame this draft
as a revised Rule 1, FRAC. It will be easy to revise it as a Civil Rule provision if that is
the course to be taken in the end. On the other hand, if a decision is made to go r
forward with additional national rules addressing the concerns of bankruptcy practice L
or the concerns of the Department of Justice, for example, there could be "FRAC 2"
and "FRAC 3" and so forth.

It may make sense to have a single Federal Rule of Attorney conduct even if it
is decided not to have any additional rules; the "except as provided in these rules"
preface in Rule 1 (a)(1) and (2) is easily deleted. One reason not to have any
additional rules may be that only clear procedural policies justify adoption of specific
federal rules. These procedural policies might better be reflected in specific
procedural rules - grand-jury problems, for example, could be addressed in the
Criminal Rules. Bankruptcy problems provide a general example. On the other hand,
there may be specific topics that cut across the various bodies of procedural rules and
that should become FRAC 2 et seq.

The approach taken in this draft includes a thought that may not hold up to
close scrutiny by professional responsibility experts. The starting point must be
identification of the needs that prompt federal courts to ignore state rules of LJ
professional responsibility. As near as I can make out, the needs are procedural. The
decisions that have been examined in depth do not involve efforts by federal courts to
impose professional discipline. Instead, they involve procedural problems - a conflict J
of interests is asserted as a basis to disqualify counsel, confidential information
arguments are advanced in addressing problems of evidentiary privilege, and so on. It
seems to me that federal courts have some interests in these questions that should not I
be controlled by state rules of professional responsibility. And so, even when local
rules invoke state rules of professional responsibility, federal courts often undertake an
independent examination of the procedural problems they confront. At the same time,
federal judges do not license attorneys, do not want to license attorneys, and have no
interest in establishing independent disciplinary bureaucracies.

A recent Law Week summarizes a case that seems a good illustration. Roughly
rendered: A law firm (1) is counsel in a subrogation action brought for the insurance
company in the name of the insured, and (2) is counsel for the insurance company in a
coverage action against the insured. Acting in the coverage action, a federal court
refused to disqualify the firm. Although there is a per se rule that bars a lawyer from
participating in an action against a client, the relationship to the insured as nominal
plaintiff in the subrogation action is too attenuated to invoke the rule. Whether the
ruling is wise or not, the federal court's interest in controlling its own proceeding L

justifies an independent determination. This interest increases as the length and
complexity of th, e proceedings increases the costs of changing counsel. The federal
court's ruling, moreover, should protect the law firm against state discipline. See
Commercial Union Ins. Co. v. Marco Internat. Corp., S.D.N.Y. No. 98 Civ. 6424 (LAK),
3/30/99, 15 ABAIBNA Lawyers' Manual on Professional Conduct 156, from 67 USLW
1671.

p
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FEDERAL RULES OF ATTORNEY CONDUCT

F Rule 1. Applicable Rules.
(a) Rules of Professional Responsibility

Cl (1) District court. Except as provided in these rules, the professional responsibility of

L an attorney for conduct in connection with any action or proceeding in a United
States District Court is governed by the rules that apply to an attorney admitted
to practice in the state where the district court sits.

L (2) Court of Appeals. Except as provided in these rules, the professional

responsibility of an attorney for conduct in connection with any appeal or

i ' proceeding in a United States Court of Appeals is govemed:
(A), With respect to any appeal from a district court, and any other proceeding

directed toa'district court, "by the rules that apply to an attorney admittedLI to practice in the state where the district court sits.

(B) With respect to any other~action or proceeding:

7 t ,(i)] Jf the attorney is admitted to 'practice' only in one state, by the rules of

Lo 4 that state, or,

( i) if thie attorney is admitted to practice in mrore than one state, by the

rules'of the state in which the attorney principally practices, but theLI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
rules of another state in which the attorney is licensed to practice

govern conduct that has its predominant effect in that state.
(b) Enforcing Professional Responsibility. The rules of professional responsibility

that govern under' subdivision (a) are enforced by the proper state authority. A

United States District Court or Court of Appeals 'may initiate an investigation of

lI an alleged infraction of a !rule of professional responsibility, and - with or
without an iinvestigation - may refer any question of professional responsibility

to the proper state authority.
(c) Procedure. Federal law governs all matters of -procedure 'in he United States

District Courts 4ndlQourts of Appeals[, whether addressed by the Federal Rules

of Attorney ConmJuct, Appellate Procedure, Bankruptcy Procedure, Civil

Procedure, eCrimir'l Proedure, or Evidence; by judicially developed rules; by

a local co'urt~riule's; ok'-lcth ourt in its'inherent power1 The'coulrt may;'after

L notice and o y t: b heard,' enforce the procedural rules['and its orders
by all a"pprcp riatanctios, including forfeiture of fees, Ireprir,narlld, censure, or

r suspension or rvqcationl of the privilege to appear beforefthe court.
L (d) Practice in UnitdlS tes Court. A court of the United States may establish and

enforce rules gninI 6the right to appear as counsel inlthat court.
(e) State SanctionstP)Whijmted.{ No state authority rmay "impose any sanction, civil

liability, 'or, oth@erco nseqteince on an attorney for aconduct 'in connection with an
action or prle;,'g i a Unriited States District'Court or Court' of Appeals if the

C , ,2 [ , , I 4 ,l. ,, , ] ! s v 2 11

L,
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conduct is authorized by order of the United States court or by the federal law of _
procedure that applies under subdivision (c). l

Committee Note
The purpose of these rules is to separate issues of professional responsibility

from control of the procedure in the United States District Courts and Courts of
Appeals. Matters'of professional responsibility are allocated to state law. Matters of
procedure are controlled by federal law.

Attorneys are licensed by state authorities, not by the United States nor by
United States courts. By continuing tradition, rules of professional responsibility have
been a matter of state responsibility, hot federal responsibility. This tradition has'
become threatened, however, by the adoption of hundreds of local rules in'the district
courts and courts of appeals. These rules provide a crazy-quiltpatteirn that defeats
any possibility of national uniformity and that often defeats uniformity within a state.
See the extensive studies by the Reporter of the Standing Committee and the Federal
Judicial Center published as, The lWrking Papers of the Committee on Rules of
Practice & Procedure: Special'Studies of Federal Rules Governing Atorney Conduct,
September, 1,997. [Hereafter "Workhig Papers.'I Sore local rules are draft6d in
opaque terms that defy understanding and-if enforcement is attemptedr -threaten to
deny due-process principles of fair notice. See Working Papers ?-121. When the time
comes for enforcement, ioreover, ,some courts invoke authorityoutside their local
rules and on occasion simply ignore the lpcal rules. See Working Papers 3-44, 99-
121, 187-193,4 235-244. This rule preempts all of th' sdlocal rulesby occupying the
field o'f professioal'responsi'bility in the'idistrict 'c'r'ts and courtsyof appeals.
Subdivision i(aY 4The rules'thatla apply withrespect to a district pourt are the rules that
would be appli ed, by the state in' which it sits. Thisapphoah1meansjthat all attorneys '

This rulle does ~not taidress alyl f~hpiief-laW questions. ,An attorn~ey's i
involvement with the issues that eventually appear in ritigationcommonly begins beforett
litigation. This rule ,oesnot choose the lawtlat goverrlIs before an ation comes to X,
the federal court. Local state rules Lapplyifrom tl moment an actiori or proceeding
comes befor the disriot dout. Theslcal rulcin cludeIlocal e io oice.of law rules. If thetn

local state wohuhd c soosehe srules of tha differevnt a Ate to govirn a particuljar situation, hi bo
those arteithe rulesI nth~a g~ . R osval from staternour presentsbnoadifficultyo v
the sameral wout c o be appliedment If a rasels ing

aeW b py 'frospj~~u~ v
trans bfere o a Isthrit6r rn 6n146calr fder~, curtd~el rule 60666fvo ul esI appled

consolidjaid liii a isipglel d,,trikct 'forpr 3,triial purlioies iundeir 28 iU.5.C.'§ 1§1407, the rules
of the multidistnictfcoqirtffrshtatoapp y 1`o6ltlprceed ingstnthe multidicstricltcoart. Other F
stuatonse a ~isthebe bvddressedprasethey arise.t

Thesae rulesa thatt r f' f aeth

bythe ! procedivi ecy~ih % rr~~~ ~i~ae cthos ae

of the m Otheri the o r

sthatioapply s be ir~ ~. ronsth 6 'a I~ rswhnther ia 6r ~ei naturefrom

LI

I
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r n states. Some proceedings in a court of appeals, however, are not directed to a district
court. Review of an administrative agency is the most common example, but there are
other examples such as contempt proceedings arising from an order entered by the
court of appeals. A three-part test applies to these proceedings. If the attorney is

77 admitted to practice in only one state, that state's rules apply. If the attorney is
admitted to practice in more than one state, the rules that apply are those of the state
where the attorney principally practices, unless the attorney's conduct has its principal
effect in another state where the attorney is also licensed. ; :

Subdivision (b). Enforcement of state rules of professional responsibility remains with
the proper state authority. Ordinarily the state will be the state whose rules apply
under subdivision (a). Only that state can provide an expert and authentic

L interpretation and application of the controlling rules. If the attorney is licensed in that
state, other states should defer to its enforcement decisions to the same extent as they
would defer if the attorney's conduct had been undertaken in connection with a court of
that state.. If another state initiates disciplinary proceedings because the attorney is
not admitted to practice in the state of the district court, or does so even though the,
attorney is admitted to practice in the district court's state, the enforcing state is btoundr by the choice-of-law rule in subdivision (a).

In considering whether to investigate or refer a professional responsibility >l
question, a district court must be sensitive to the consequences that flow even frorn an
investigation or referral. Thecoutt should make its investigation as discreet as

L possible, and should seize every opportunity for confidentialityin state referral
procedures. i 1

Subdivision' (,c)Yi Subdivision i(c) recognizes the fundamentalkimperative that the federalr governrment minust be able to control the procedure in federal courts. Astat emay not
regulate federali procedure through the guise of state rules of lprofessional, .
responsibility. ,The distinction between matters of; procedure and matters of il
professional responsibility is as clear at the core, and as uncertain at the edges, as the
familiair distinctibn§s that draw lines betweenprocedutre and substance. The distiiction
between procedureband substanice reflects different policies,ianld may yelid different
results, in suchlseparate contexts as statestate choice of law, 1federal-state oice of

Li law, andl determtnining thelretroactivity of legislation. The policies that separatefederal
control of federal procedure from state regulation of professional responsibility also are
different, although quite similar to the policies that distinguish "substance from
"procedure" under the doctrine of Erie R.R. v. Tompkins, 1938, 304 U.S. 64.

Although a federal Icourt is free to regulate its procedure in ways tha t require
departure from the state rules of professional responsibility that govern under
subdivision (a), the state rules should be considered in making procedural rulings.
Needless affront to state principles should be avoided.

A federal court may enforce procedural requirements by all appropriate
sanctions. The sanctions may be those expressly provided in' a rule of procedure,
such as Appellate Rule 38, or Civil Rules 11, 26(g), and 37. The sanctions also may
be contempt sanctions or other sanctions supported by inherent power. These
sanctions may include those that often are invoked for professional-responsibility
violations, including disqualification, fe forfeiture, reprimand, censure, or suspension
or revocation of the privilege to appear before the federal court. These sanctions areci appropriate remedies for procedural violations, necessary to deter such violations and
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to protect the court against recidivism by attorneys whose conduct has threatened to
disrupt or subvert proper procedure.

Requirements of notice and opportunity to be heard apply to the imposition of
procedural sanctions. Such requirements are already familiar through the developed
procedures used to adjudicate contempt issues or to impose procedural sanctions.,
Subdivision (d). 28 U.S.C. § 1654 establishes the right of parties in the courts of the,,
United States to plead and conduct their cases "by counsel as, by the rules of such,,
courts, respectively, are permitted to manage and conduct causes therein."
Subdivision (d) recognizes that the, power to establish these rules includes the power
to provide for enforcement. Enforcemrent may include such 'measures as limitation,
suspension, or revocation of the right toappear as counsel in the court, 'or before a,
particular judge, of the court.L Enforcement ,by suspension or revocation may be based F
on acts, that do notlrelate directly to the attomey's conduct in the procee'dings. ,
Examples include disbarment byilstate authorities or criminal prosecution or conviction.
Such steps are designed to protectthe court's interest in regulating the right to practice F
before the court, not to impose professional jdiscipline as such:,,
Subdivisionl(e).iq The princ'plethat federal law must corntrol federal ,procedure ,must not
be defeated by imposition of state standards for attorney conduct authorized or
required by feJderal pr~ocedure. ,i;This preemp'tion oflkstatesanctions incldes conduct
undertaken to[comply with al specific federil court order.,i

The l~ne~led i~topreem~pit st$ate sanctio sl #can'ibe illustrated ' by one example. jThirty
months into"'a complex Iftigation; a mptio [oisr ade i todisq'ualiy SDIopposin~g counsel,,for
violations of proeionall responsibility rules reliating to confidential client information
and conflicts of jnterest. Thefederalcourt determipes that there is rno violation, or that
a violationlioesot warrant disquaifiiatiol in nlightiof the costs ,that disqu alification,
would entail. Thpefederal cIurit'sinteret ,qre9Olatirng itspowniproceedings supersedes
the intrest of tany ate in' iposin anctipn for th conduct,, appiroved by thdefederal
cou.rt. T[o ;Q[court.hetavjgor ming l rs m' Imppsel pivit, liabilitf condpct tloat also '

violatesthvisciplnry rl( fpl g coduct. !'The inr ie n e9nforcing
federaljprdced urel quiresth atalawyer who cmplies with fie praJ procedure in
federal-court p edings be proteedlagainst civil liability a 1swell as against Ll
discipiir' acin

ia )
J 3 ir a I

|i

Uj 'ji

U,rsS sw 'IF ~lL 1~s { I irL j $>1 1,t~ ; 4 af'l ~t t . ' Cf r . D i r. ! IF
I 1' , je t s, f t C~. i i 1 . i4 S ci > . ; ' ,, l:



~~~~~~* E n w - I *- - -

A?

It

N



7

7J

7l

7l

-I

K.7



Dec-02-99 01:26P P 02

r

Memorandum

To: John K. Rabiej

From: Daniel R. Coquillelie

Date: November 11, i1999

cc: Honorable Anthony J. Scirica

Here is a proposed invitational list. Of course, the SubcommitLee on Attorney Conduct

L; Rules would also be invited, together with the Subcomumnittee's usual liaisons with Federal-State,

Court Administration and Case Management, the Federal Judicial Center (Marie Leary), and the

Senate Judiciary Committee (Julic Katzman). The organizations listed at numbers 16-24 have,

L suggested names attached, based on prior attendance, but new people nay now be nmore
appropriate. I would address these invitations to the president of the organization. Almost all of

the addresses should be on your data buse from the last. invitational session

The invited participants should be sent:

ad 1) A cover memo from me, with the latest version of Cooper's rule, together with the
minutes of the Sept. 29, 1999 meeting. (1 wi I prepare the memo by December 28.
Cooper is tinishing an "updated" rule.)

2) The Working Papers

L 3) The Sept- 29, 1999 Meeting Book

The letter of invitation should come from Judge Scirica. Every group or individual mentioned,
i except the "IBig Firm" gwroup, w'as also invitcd-to at least one of the prior Invitational

L Conferences, so this can be described as a "follow up."

F ABA 1. Larry J. Fox (Drinker, Biddle, Philadelphia). Chair, ABA Standing
L C~ommittee; Former President, litigation Section, Ethics 2000

Commission.

2. Jeane P. Gray. Director, ABA Center For Professional Responsibility,
ABA Committee on Discipline.



Dec--08-99 01:26P P 03 L

3. Margaret Love. Former Chair, ABA Standing Committee, Former (7) _

Presidential Pardoner. v
4. Nancy J. Moore. (Boston University) Chief Reporter, ABA Ethics

2000.

DOI 5 Eric llolder (Deputy AG)

6. David Ogden (Civil Division) -

7. Juliet Eurich (Ethics Office. Still there?)

8. Douglas Letter (Appellate Advisory Committee)

"Big" Firms 9. Sheila Birnbaum (Skadden)- Civil Advisory Committee. 7
10. Tom McGough, Jr. (Reed Smith). Appellate Advisory Committee.

11 Gregory P. Joseph (Fried Frank). Evidence Advisory Committee. LJ

Banknrutcy 12. Kenneth Klee. New Chair, Attny. Conduct Subcommittee, Bankruptcy

Advisory Committee. I

13. Cerald K. Smith (Old Chair).

14. Patricia Shannon (AO).

National Org. Bar Counsel/ L
Comm. on Attorney
Registration and
Discipline 15. Last time, Jerome Lankin 7

Conference of
Chief Justices 16. Last time, Chief Justice Michael D. Zimimermian (Utah). L
Federal Bar
Association 17. Last time, The Honorable Marvin Morse. 77

National Assoc.
of Crim. Defense
Lawyers 18. Last time, William J. Genego.

Nation District

Attnvs. Assoc. 19. Last lime, Newman Flanagan.

2

77
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Armer. Academy oFr Trial Law~ycrs 20. Michael Mone (Boston), President-Elect.

American Trial
Lawyers Assoc. 21. Leo Boyle, President-Elect.

22. Last time, Robert S. Peck.

L Fed. Bar Council.
Committee on the

r ~~2nd C8ircuit and
L Assoc. of thc Bar of

the City of New Yo-rk 23. Robert L. Begleiter

24. Guy Stroove (7)

Acadernic Expcrts 25. Prof. Stephen B. Burbank (Penn)

L: 26. Prof. Linda Mullenix (Texas)

r 27. Prof. Roger Cranton (Cornell)
L

28. Pror. Bruce A. Green (Fordham)

L

3

L
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Memorandum

To: John K. Rabicj

From- Danicl R. Coquillettc

Date: November 29, 1999

T omitted two names from the "invite" list. Both were included last time and have asked
to be included again.

1.) Guy Miller Struve, Esq. Committee on Federal Courts, The Association of
the Bar of the City of New York, 42 West 44h Street, New York, NY 10036-
6689.

2.) Alan 13. Morrison, Esq. Public Citizen Litigation (iroup, 1600 20th Street
N.W., Washington, D:C. 20009-1001.

I promise no more!

Very best,

Dan Coquillette



Financial, Disclosure Drafts

The three drafts set out below are both drawn as a new Civil Rule 7.1. Other

locations may be better. The most obvious would be as a Rule 8.1, following the basic

pleading requirements, but this is an interjection in a series of pleading rules. Any

location later in the rules seems out of place. The proper location in the Bankruptcy

and Criminal Rules is better left to those committees to decide.

The first model is a modest adaptation' of Appellate Rule 26.1. The timing

requirement is taken from the,"approved form" draft. The "local rule" timing provision

is omitted because the purpose is to require filing as soon as a party does anything

else. But we should consider whether to require a party to file within X days whether or

not it intends to do anything else. I have doubts about requiring that a copy be filed,

but have included it in subdivision (a), deleting all of Appellate Rule 26.1(c) .



LJ

Rule 26.1 Adapted
Rule 7.1. Corporate Disclosure Statement
(a) Who Must File. Any nongovernmental corporate party to an action or proceeding

in a district [bankruptcyl court of-appeals must file two copies of a statement V
identifying all its parent corporations and listing any publicly held company that
owns 10% or more of its the party's stock.

(b) Time for Filing. A party must file the statement with its first appearance, pleading,
petition. rnotion, response, or other request addressed to the court the principal
brief or upon filing a motion, response, petition, or answer in the court of
appeals, whichever occurs first, unless a local rule requires earlier filing. Even if
the statement has already beenfiled, the p;--S principal brief-must include the
statement before the table of contents. A supplemental statement must be filed
promptly upon any change in the circumstances that Rule 7.1(a) requires the
party to identify

(c) Number of Copies. If the statement is filed before the principal brief, the partyL
must file an original and 3 copies unless the court requires a different number
by local rule or by order in a particular case.

Committee Note L:
This rule is adapted from Appellate Rule 26.1. When Rule 26.1 was added in

1989, the Committee Note explained that the rule "represents minimum disclosure
requirements," and observed that a court of appeals could "require additional
information * * * by local rule." Rule 26.1 was amended in 1998 to delete the former -

requirement that a corporate party disclose also its "subsidiaries (except wholly-owned
subsidiaries), and affiliates that have issued shares to the public." The Committee
Note to the 1998 amendment expressed the belief that such disclosure is
unnecessary, although required by several circuit rules. The disclosures required by L
new Rule 7.1 are, as with the Appellate Rule 26.1 model, minimal. Districts remain
free to adopt local rules that require additional disclosures by corporate parties, by r7
other parties, or by attorneys.

Reporter's Comment r
There has been substantial interest in reconsidering the 1998 amendment of

Appellate Rule 26.1. Several district judges want disclosure at least as to a party's
subsidiaries, and perhaps also affiliates. That change is easily made without
undertaking the responsibility of a full-blown inquiry into the "ideal" disclosure rule.

L
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r Administrative Form Alternative

Rule 7.1. [Financial] Disclosure

(a) [Financial] Disclosure. Each party that appears in a civil action [or proceeding]

must file with the [district] court a [financial] disclosure form approved by the

Judicial Conference of the United States unless the action [or proceeding] is in

a category of actions excused from filing by the Judicial Conference.

(b) Time for filing. A [financial] disclosure form required under Rule 7.1(a) must be

filed at the time of the party's earliest filing or appearance in the action [or

proceeding]. A supplemental form must be filed whenever there is any change

in the information to be disclosed.

[Alternative (b) Time for filing. A [financial] disclosure form required under Rule

7.1 (a) must be filed with the party's first appearance, pleading, petition, motion,

response, or other request addressed to the court.]

Committee Note

Rule 7.1 is new. It is designed to establish a uniform national standard of

financial disclosure, replacing the quite variable disclosure requirements now exacted

r by formal and informal practices in the many districts.

The Judicial Conference, working on the advice of relevant committees and the

Administrative Office of the United States Courts, will be able to adapt disclosure

requirements to developing experience with the need for disclosure and to emerging

technological capabilities. It will not be possible to require complete disclosure of

every possible bit of information that might bear on disqualification of a judge. It will be

important, however, to exact as much information as seems feasible in relation to all

common bases for disqualification. Developing technology should make it easier for

It"> litigants to provide information, and for a court to compare litigants' information with

individual disqualification profiles for each of the court's judges. The first screening,

based on information provided by the plaintiff or petitioner, might be accomplished

automatically as part of a random assignment process.

Rule 7.1 requires "each party" to file a disclosure form. In adopting forms, the

Judicial Conference will determine the contents of the required disclosures. It seems

likely that many parties, and particularly individual parties, will not have any information

that falls within the requiredcategories. The Rule 7.1 (a) requirement is satisfied by

filing a form that indicates that there is nothing to disclose as to any of the required

; 3 categories.
The Judicial Conference is authorized to excuse categories of actions or

proceedings from the filing requirement. The categories may be drawn in terms that

focus directly on the nature of the proceeding, such as a petition for habeas corpus.

Or the categories may be drawn in terms of parties, such as actions that involve only

'.L



natural persons or an action brought by a pro se litigant.
Reporter's Notes

Should the requirement extend beyondthe parties to include attorneys? How
about amid curiae? L

Byzaddressing only parties that appear, this draft does nothing about the
defaulting defendant. That could be a real problem. But doing something about
defaulting defendants would be very difficult - do we even want to try to'iforce a,
defaulter to file a disclosure? If yes, why not also a formal statement of default?

This does not catch disclosure of nonfinancial information if we include the ibracketed "financial." "L

LI
:C

,' 'I ' ' "19 , F~~~~~L
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Local Rule Alternative
Rule 7.1. Disclosure

(a) Disclosure. Each party that appears in a civil action or proceeding must file with

the court a disclosure statement on the form required by local rule unless the

action or proceeding is in a category excused from filing by the local rule.

(b) Time for filing. The disclosure form required under Rule 7.1 (a) must be filed at

the time of the party's earliest filing or appearance in the action or proceeding.

A supplemental form must be filed whenever there is any change in the

information to be disclosed.
X, Committee Note

The number of cases that come before an individual judge in any year is high,

L and may grow still further. The numbers of parties and others involved in these cases
is higher still. Often the judge may be called upon to act in an essentially ministerial

role, entering orders or attending to case management in ways that do not focus

attention on the facts that might call for recusal. It is important to secure from the
parties the best recusal information possible, and to find methods to compare the

parties' information quickly and accurately with information about the individual judge.
L As important as these goals are, they remain difficult to attain. It is not possible to

gather all information that might bear on recusal, either from judge or litigants. The

compromises that will shape a good working system have proved elusive.
The difficulty of the task suggests that for the time being it is better to

experiment with local district rules than to attempt to frame a uniform national

disclosure system. It is intended that every court act promptly to adopt a local rule. An

effort will be made to provide a model local rule for consideration by the district courts,

but it is expected that some courts will fashion different rules, adapted in part to

differences in local circumstances. Over time experience with these rules may provide

a foundation to develop national disclosure standards for uniform application in all

federal courts.
Catalogues of local district rules and circuit rules have been prepared by the

Federal Judicial Center. See . These rules illustrate the many different

approaches that have been taken in defining who must file disclosure information and

what information must be provided. Disclosure may be limited to some category of

parties, such as nongovernmental corporations, or it may be extended to all parties

and such nonparties as attorneys or amici curiae. The information required may be as

narrow as identification of a corporate party's parents or as broad as information about

attorneys who have participated in advising about matters connected to the litigation

but who are not appearing in the litigation.
Rule 7.1 does establish a uniform time for filing, designed to be as early as



possible for each person who files. The prospect that a judge may be required to act
in a case at the outset makes it important to have the information available for
matching within the court's system from the very commencement of the action.
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Federal Judicial Center tel. 202-5024068

Research Division fax 202-5024199

C @memorandum

DATE: September 22, 1999

TO: Honorable Paul V. Niemeyer

K FROM: Carol Krafka

SUBJECT: Rules Governing Party Disclosure of Financial Interests Information

r I understand from Judge Scirica of the Standing Committee that the Advisory

L; Committees on Appellate, Bankruptcy, Civil, and Criminal Rules will soon evaluate

whether a national rule on disclosure of corporate affiliations and other interested parties

OfE',, is necessary, and if so, how the rule should be structured. In anticipation of the Advisory

Committees' work, Judge Scirica asked the FJC to report on local rules currently used to

collect financial information from parties, and to make preliminary materials available for

the advisory committees' Fall 1999 meetings. To that end, I have attached summary

tables of the local rules and general orders that are in use in federal bankruptcy and

district courts. A brief description of the project, the tables, and findings precedes the

{ tables.

The tables provide information on all of the bankruptcy and district courts that we

have so far identified as having local rules. I do not expect to learn of additional courts

with rules, but the possibility exists that the final report to the Standing Committee will

contain information from more courts. The final report will be submitted in January

2000.

Please call on me if you have questions about the materials or if I can be of

assistance. My phone number is 202-502-4068.

L._
Attachment

cc: Honorable FrankW.-Bullock, Jr.
Project Liaison from the Standing Committee

L0
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tq ~~~~~~~~Interim Report
r~ ~ ~ ~~~~~~~~~~~r

L Informing Judicial Recusal Decisions:

Party Disclosure of Information Concerning Entities

With a Financial Interest In the Outcome of Litigation

An Analysis of Local Rules and General Orders in the

K United States District and Bankruptcy Courts

Prepared for the Meeting of the Advisory Committee on Civil Rules

Federal Judicial Center
September 1999
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FJC InteIm Repor to dhe Civil Rules Committee

An Analysis of Local Rules and General Orders in the

United States District and Bankruptcy Courts

Introduction

Judge Scirica of the Standing Committee on Rules of Practice and Procedure

advised the Federal Judicial Center (FJC) that the Advisory Committees on Appellate,

Bankruptcy, Civil, and Criminal Rules will soon evaluate whether a national rule on party

disclosure of corporate affiliations and other interested parties is necessary, and if so,

how the rule should be structured. Federal Rule of Appellate Procedure 26.1 already

provides for party disclosure of corporate affiliations to assist appellate judges in

identifying financial conflicts of interest for recusal purposes. No corresponding

provisions exist in the federal rules governing civil, criminal, and bankruptcy proceedings

at the trial level.

In anticipation of the Advisory Committees' work, Judge Scirica asked the FJC to

report on local rules and other procedures the district and bankruptcy courts use to collect

financial information from parties. He asked, additionally, that we provide interim

materials to the Advisory Committees for their Fall 1999 meetings.

To that end, we have prepared summary tables of the local rules and general

orders that are in use in federal district and bankruptcy courts for you to consider. We

have also included tables with information about circuit local rules governing bankruptcy

appellate panels.

We searched published and electronic database collections, and surveyed clerks

of courts in the courts of appeals, district courts, and bankouptcy courts to compile the

local rules. Our survey additionally sought information about court-wide standing orders

or standing orders in use by individual judges. The enclosed tables permit comparative

analyses of the range of disclosure requirements in existence.

This report has 4 parts. The first reproduces FRAP Rule 26.1 for reference. The

second summarizes major findings. The third contains summary tables in alphabetical

order by district for each district and bankruptcy court with a rule akin to FRAP Rule

26.1. The fourth contains summary tables' of the relevant BAP rules. The tables are

preceded by a set of notes regarding their content and organization.

Lf



FUC Interm Report to the Civil Rules Committee

Part L FRAP Rule 26.1

FRAP Rule 26.1 requires non-governmental corporate parties to identify their
parents and affiliates. The rule reads as follows:

Rule 26.1 Corporate Disclosure Statement

(a) Who Must File. Any nongovernmental corporate party to a
proceeding in a court of appeals must file a statement identifying all its
parent corporations and listing any publicly held company that owns
10% or more of the party's stock.

(b) Time for Filing. A party must file the statement with the principal
brief or upon filing a motion, response, petition, or answer in the court
of appeals, whichever occurs first, unless a local rule requires earlier
filing. Even if the statement has already been filed, the party's principal
brief must Include the statement before the table of contents.

(c) Number of Copies. If the statement is filed before the principal brief,
the party must file an original and 3 copies unless the court requires a
different number by local rule or by order in a particular case.

The purpose of the rule is to assist judges in determining whether they have
financial interests in a case that should result in a decision to recuse from the case. The
most recent amendments to the rule (1998 amendments) deleted a requirement that
corporate parties identify subsidiaries and affiliates that have issued shares to the public. 9
The amendment, however, added a requirement that corporate parties list all stockholders
that are publicly held companies owning 10% or more of the stock of the party.

FRAP Rule 26.1 represents minimum disclosure requirements in the federal
courts of appeals. Eleven of the thirteen courts of appeals have broader requirements by
local rule. -Most of the courts have either extended the group to which the rule applies or
they require more disclosure information, or both.

Li
Part HL Finding: District and Bankruiptcy Courts

As noted, no national rule requires parties. to disclose financial interests
information in federal district and bankruptcy courts. We located nineteen district courts
with -relevant local rules controlling disclosure, however. The list includes the U.S.
District Courts for the:

Central District of California; District of Nevada; L
District of Columbia; District of New Hampshire;

2



FIC Intexim Report to the Civil Rules Committee

Northern District of Georgia; Southern and Eastern Districts

Southern District of Georgia; of New York (uniform local rules);

-Northern District of Illinois; Western District of Pennsylvania;
Southern District of Illinois; District of South Carolina;

Central District of Illinois; District of Vermont;

District of Maine; Eastern District of Wisconsin; and the

District -of Maryland; Wester District of Wisconsin.
Eastern District of Missouri;

Our search for local rules revealed noteworthy activity in a few other district

courts as well. In the Middle District of Florida, two judges have fashioned alternative

means for collecting financial information from r parties. Judges in the Northern and

Southern Districts of Mississippi have proposed a local disclosure rule that is awaiting

court action (these districts operate under a uniform local rules provision). The judges in

the District of Kansas recently enacted, and then repealed, a disclosure rule because of

the administrative burden that its enforcement provisions imposed upon court staff.

The search for rules and procedures in bankruptcy courts revealed disclosure rules

in only the U.S. Bankruptcy Courts for the:

District of Columbia;

L, Southern District of Georgia;
Central District of Illinois; and the
District of Maine.

With the exception of the bankruptcy court in Maine, these bankruptcy courts

follow the disclosure rule in effect in the district court.l We found no bankruptcy courts

or judges collecting relevant information through alternative means.

Rules and procedures associated with each of the district and bankruptcy courts

are summarized in the tables included herein. The local rules in the courts differ from

each other and from the national rule on a number of dimensions, the most significant

being: (1) who must file the information, (2) the scope of applicability to various types

of cases, and (3) what type of information is required.
4

Who Must File. Among the district court local rules, there is considerable

variation in the requirements for who must disclose information. At one end of the range

Local Rule 5004-1 of the U.S. Bankruptcy Court for the District of Columbia states that the applicable

rule from the district court applies to adversary proceedings and contested matters in the bankruptcy court

The Uniformity of Practice Statement in the local rules of the U.S. Bankruptcy Court for the Southern

District of Georgia directs that thre relevant rule of the district court applies by incorporation to bankruptcy

cases and proceedings. General Rule 1.1 of the District Court for the Central District of Illinois directs that

the general and civil rules of the court apply in all of the courts in the district, including the U.S.

Bankruptcy Court for the Central District of Illinois.

3
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is the narrow requirement borrowed from FRAP 26.1 which obliges "non-governmental
corporate parties" to file disclosure statements (see, e.g., ME, MO, VT). The requirement
expands slightly to encompass a broader group of "corporate parties and corporate
intervenors" in another court (DC).

The type of party required to file disclosure- statements is more widely drawn in
other courts. Several apply the requirement to other parties with anloobvious business
connection (see, e.g., PA-W ('a corporation, association, joint venture, partnership,
syndicate, or other similar entity appearing as a party or amicus in any proceeding"], SC
["any party (plaintiff or defendant) that is either a publicly owned entity, or is a partner,
parent, subsidiary or affiliate' of a publicly owned entity"]).[,

The broadest rules require disclosure in civil cases from "all parties" (see, e.g.,
-CA-C, KS, NIS MS), "all nongovernmental parties and amicus curiae" (IL-C), "all non-
governmental parties and amicus curiae, unless the party is a pro se litigant", "all private
non-governmental parties"' (se e.g., GA-N, IL-S, SIE NY), and so on. ,

In a few instances, courts have specified particular exemptions or inclusions in the
party types expected to disclose information. Pro se litigants, individuals- filing habeas
corpus petitions, and parties in bankruptcy are three exemptions seen in a few of the
collected local rules. Amicus curiae parties and intervenors are two party types
specifically noted as inclusions in a few of the courts' requirements to file.

Types of Cases. Some district courts limit the disclosure to civil litigants only.
Some require disclosure in criminal cases, from either corporate defendants or the F
government. Bankruptcy proceedings are explicitly covered by the disclosure
requirement in some of the district courts; applicability to bankruptcy proceedings in
other district courts is ambiguous. Bankruptcy cases filed in bankruptcy courts are
subject to this type of disclosure requirement only in the four bankruptcy courts identified
earlier. The local rules in a few of the district courts note applicability to special case
categories involving agency review and maritime proceedings. l

Types of Information. The scope of information that parties are required to
disclose is quite variable among the district courts.! Essentially, however, each court
requires parties to identify one or both of the following: (1) entities having specific
financial connections with the party and (2) entities with a financial interest in the
outcome of the litigation (and, additionally, the nature of the interest).

Information on financial connections typically involves a listing of parent
corporations, subsidiaries not wholly-owned, and corporate stockholders that are publicly
held (see, e.g., MO-E, ME, NH, VT).' A second level of reporting exists in courts that
require parties to identify affiliates (see, e.g., IL-N, PA-W). These affiliates may
specifically include trade associations, partnerships, conglomerates, or other business
entities related to the party.

4 L



FJC Interim Report to the Civil Rules Committee

Information on financial interests involves listing entities with "a substantial

financial interest", or simply "an interest" in the outcome of the litigation. These clauses

L provide for the identification of insurers (see, e.g., CA-C) but are broadly defined in

many courts to additionally include subgroups of such entities as associations of persons,

firrns, partnerships and corporations, unincorporated associations, and officers, directors,

or trustees of parties. One of the broadest local rules simply requires parties to identify

all public corporations with a financial interest in the outcome of the case (IL-S).

L In addition to requiring information on financial connections and interests, local

rules in several of the district courts require parties to identify past and present attorneys

and law firms representing a party to a proceeding.

Part m. Summary Tables for Bankruptcy and District Courts

We have organized the bankruptcy and district court local rules into tables in

alphabetical order by state. The tables summarize:

(1) the types of parties required to file (Who Must File);

(2) the type of information required (Required Information!;

(3) the time for filing the information (Time of Initial Filing;

(4) the existence of a requirement that parties with nothing to

disclose submit a negative report (Negative Report!;

(5) the form of the disclosure (Disclosure Form);

(6) the number of copies required to be filed (Number of Copies);

'L (7) the applicability of the rule to various case types and

proceedings (Scope of Applicability);
(8) the existence of a stated duty for parties to update disclosed

information (Obligation to Update); and

(9) additional relevant information (ote.

Notes on table entries:

(a) Where a table entry is blank, the local rule is silent.

(b) Where a local rule refers to "counsel for the parties" or uses a similar phrase to

identify who must file disclosure, we have substituted "parties" for the sake of

brevity (see Who Must File).

(c) We use the phrase "identification of [e.g., parent companies, subsidiaries, and

affiliates]" to summarize the type of information required of parties (see

'I Required Information). Local rules may use more precise phrasing; counsel

may be required, for example, to "certify" a list of the names of interested

parties.

L I5



FIC Interim Report to the Civil Rules Committee

(d) Some courts require identification of law firms, partners, etc., that currently or
previously represented the party in the issue before the court. These
requirements are noted in the tables even though they are not directly related
to the report (see Required Information).

6 7



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Central District of California

Local Civil Rule 4.6 Certification as to Interested Parties

Rule 2.2. of Ch.VI Local Rules Governing Bankruptcy Appeals, Cases and

Proceedings
Rule 6.1 of Ch.VI Local Rules Governing Bankruptcy Appeals, Cases and

Proceedings

Local Civil Rule 4.6

Who Must File all parties

Required identification of all persons, association of persons, firms,

Information partnerships and corporations (including parent corporations)

which have a direct, pecuniary interest in the outcome of the

case, including any insurance carrier which may be liable in

whole or in part (directly or indirectly) for a judgment that

may be entered in the action or for the cost of defense

Time of party's first appearance
Initial Filing

Negative Report

Disclosure Form Notice of Interested Parties; (form prescribed in the local rule)

Number of Copies original and 2 copies

'F Scope of all civil actions and proceedings in the district court [by Local

IJ LApplicability Rule 1.1] or matters of a civil nature [by Local Rule 1.3(c)]

Obligation to
L Update

Note

7



FJC Interim Report to the Civil Rules Committee -

U.S. District Court for the Central District of California (continued)

Rule 2.2 of Chapter VI (applicable to bankruptcy appeals to the district court) C

Who Must File parties appealing to the district court from the bankruptcy
court

Required identification of interested parties (to be provided to the
Information bankruptcy court clerk)

Time of at the time the notice of appeal is filed
Initial Filing I
Negative Report

Disclosure Form

Number of Copies r
Scope of bankruptcy appeals to the district court
Applicability

Obligation to . l
Update

Note

47

.L

_
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FjC interim Report to the Civil Rules Committee

U.S. District Court for the Central District of California (continued)

Rule 6.1 of Chapter VI (applicable to pending bankruptcy cases and proceedings

where a motion has been made to withdraw reference from the bankruptcy court to

the district court)

Who Must File parties moving to withdraw reference of matters pending in

the bankruptcy court and parties opposing such a motion

Required identification of interested parties (to be provided to the

Information district court clerk and to the presiding bankruptcy judge)

Time of with the motion to withdraw or with reply papers in

Initial Filing opposition

Negative Report

Disclosure Form

Number of Copies

Scope of pending bankruptcy cases and proceedings
Applicability

Obligation to
Update

Note

9

9



FJC Interim Repoit to the Civil Rules Committee

U.S. District Court for the District of Columbia

Local Civil Rule 26.1 Disclosure of Corporate Affiliations and Financial Interests

Who Must File corporate parties and corporate intervenors

Required identification of any parent, subsidiary or affiliate of the party
Information or intervenor which has any outstanding securities in the hands '

of the public

Time of at the time the party's first pleading is filed
Initial Filing

Negative Report Li
Disclosure Form form prescribed in the local rule . I
Number of Copies

Scope of civil, agency, and criminal cases [General Rule 109]; all other
Applicability proceedings in the district court [General Rule 101(a)]

(including, by inference, bankruptcy cases and other
proceedings in the. district court) C

Obligation to stated
Update

Note

10



F3C Interim Report to the Civil Rules Comminee

U.S. Bankruptcy Court for the District of Columbia

Local Bankruptcy Disclosure of Corporate Affiliations and Financial Matters

Rule 5004-1

The rule reads:

Local District Rule 109 applies to adversary proceedings and contested matters in the

Bankruptcy Court, with the required certificate to be filed in contested matters with a

party's paper commencing the contested matter or a party's paper opposing the relief

sought in the contested matter.

Who Must File corporate parties and corporate intervenors to adversary

|, S , >proceedings and contested matters in the bankruptcy court

Required in conformance with-General Rule 109 of the Local District

I r Information Court, a party or intervenor must identify any parent,

subsidiary, or affiliate of that party or intervenor which has

any outstanding securities in the hands of the public

Time of with a party's paper commencing the contested matter or a

Initial Filing party's paper opposing the relief sought in the contested
matter

Negative Report

Disclosure Form form prescribed is the same as for the district court

Number of Copies

Scope of bankruptcy cases
Applicability

Obligation to stated in the district court local rule, so applicable in

Update bankruptcy matters as well

Note Local Bankruptcy Rule 5004-1 applies the district court local

rule on disclosure of, corporate affiliations to apply to require

application to bankruptcy proceedings and contested matters -

I -



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Middle District of Florida

Disclosure of financial interest information is required by Standing Order from one
Middle District of Florida judge.

Who Must File civil: all non-government corporate parties
criminal: the government

Required civil: identification of all parent companies, subsidiaries
Information (except wholly-owned subsidiaries), and affiliates that have

issued shares to the public -

criminal: identification of victims of the conduct alleged in
the Indictment who are entitled to restitution; and for any non-
government corporate victims, identification of all parent
companies, subsidiaries (except wholly-owned subsidiaries),
and affiliates that have issued shares to the public

Time of within I1 days of the/date of the Standing Order
Initial Filing V
Negative Report

Disclosure Form

Number of Copies

Scope of civil and criminal cases
Applicability 2
Obligation to stated
Update

Note

1E
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FJC Inftrim Report to the Civil Rules Committee

U.S. District Court for the Middle District of Florida (continued)

A second Middle District of Floridajudge obtains disclosure of financial interest

information through use of several case management tools. These include a Case

Management Report (civil cases), Order Requiring [the] Government to File a Certificate

of Interested Parties (criminal cases) and [Order titled] Notice to Counsel or Any Pro Se

Party to Review and to Certify Compliance (bankruptcy cases).

Who Must File civil: parties
criminal: the government
bankruptcy: parties, including pro se parties

Required civil: identification of all attorneys, persons, associations of

Information persons, firms, partnerships and corporations, including

subsidiaries,- conglomerates, affiliates, parent corporations,

and other identifiable legal entities related to a party, or as to

which such party has a controlling interest, that have an

interest in the outcome of the case;

criminal: identification of all persons, associations of persons,

firms, partnerships, corporations, including subsidiaries,

conglomerates, affiliates, and parent corporations and other

L identifiable legal entities related to each Defendant, or over

which Defendant exercises a controlling interest and who or

which may have a financial or monetary interest in the

outcome of the case or whose stock or equity value may be

substantially affected by the outcome of the case proceedings;

identification of known victims, including those to whom

restitution may be owed

bankruptcy: identification of any person, associations of

persons, attorneys, firms, partnerships, corporations, or entities

whose stock or equity value may be substantially affected by

the outcome of the proceedings, including subsidiaries,

L. conglomerates, affiliates, parent corporations and other

identifiable legal entities related to a party

Time of criminal and bankruptcy: within 30 days of the date of the

Initial Filing order

Negative Report

Disclosure Form

Number of Copies

13
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U.S. District Court for the Middle District of Florida (continued)

---- ----------------- 7---------77 ----------- ---------------------
Scope of civil, criminal, and bankruptcy cases
Applicability

Obligation to stated
Update

Note

14



FIC interim Report to the Civil Rules Committee

U.S. District Court for the Northern District of Georgia

Civil Local Rule 3.3 Certificate of Interested Persons,

Who Must File all private (non-governmental) parties

Required identification of persons, associations of persons, firms,

Information partnerships, or corporations having either a financial interest

in or other interest which could be substantially affected by

the outcome of this particular case (the listing shall
specifically include all subsidiaries,,conglomerates, affiliates,
and parentfcorporations, and any other identifiable legal entity

related to a party); identification of each person serving as a

lawyer in the proceedings

Time of within 15 days after the first pleading is filed by any defendant

Initial Filing or defendants

Negative Report

Disclosure Form Certificate of Interested Persons; form of the certificate

prescribed in the local rule

Number of Copies

Scope of civil cases
Applicability

'F Obligation to stated
Update

Note, counsel for all cases submit joint-certification; if the

government is a party, however, certification is submitted only
by the private party or parties; in cases of default, the moving

1Lparty shall submit the required information before seeking any
court action on the case

rev
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FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Southern District of Georgia

Civil Local Rule 3.2 Disqualification of Judges ll
Local Rules for the Administration of Criminal Cases

Who Must File all private (non-government) parties, both plaintiffs and
defendants'

Required identification of all parties; officers, directors, or trustees of
Information parties; and all other persons, associations of persons, firms,

partnerships, corporations, or organizations which have a l
-financial interested in, or another interest which could be
substantially affected by' the outcome of the particular case ,

Time of with the first filing (and any subsequent filing) of a complaint
Initial Filing and answer

Negative Report

Disclosure Form Certificate of Interested Parties Form, located in the Appendix
of Forms to the Local Rules

Number of Copies

Scope of civil cases (L.R. 3.2); criminal cases ("These Local
Applicability Rules ... are to be construed consistently with the generally

applicable { Civil) Local Rules, supra."]; bankruptcy
proceedings in the district court are presumed covered

Obligation to
Update

Note

.L
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FjC lnterim Report to the Civil Rules Committee

U.S. Bankruptcy Court for the Southern District of Georgia

Local Rules for Bankruptcy Cases: Uniformity of Practice

The Uniformity of Practice Statement directs that Civil Local Rule 3.2 of the U.S.

District Court for the Southern District of Georgia applies by incorporation to bankruptcy

cases and proceedings.

Who Must File all private (non-government) parties

Required in conformance with Local Rule 3.2 of the district court,

Information parties identify all parties; officers, directors, or trustees of

parties; and all other persons, associations of persons, firms,

X partnerships, corporations,, or organizations which have a

financial interest in, or another interest which could be

substantially affected by, the outcome of the particular case

Time of
Initial Filing

Negative Report

Disclosure Form Certificate of Interested Parties, located in the Appendix of

Forms to the Local Rules

K Number of Copies

Scope of bankruptcy cases in bankruptcy court

Applicability

Obligation to
Update

Note
L1

17



FJC Interim Report to the Civil Rules Committee

US. District Court for the Northern District of Illinois

General Rule 2.23 Notification as to Affiliates L

The court is currently revising its local rules. General Rule 2.23 will be renumbered as
General Rule 32- but the provisions will remain intact. A form titled "Disclosure of
Affiliates Pursuant to Local Rule 3.2" will be provided counsel for reporting. The form
includes space for counsel to furnish stock tickersymbols.

Who Must File any party which is an affiliate of a public company

Required identification of any public company of which the party is an
Information ' affiliate, where: '

1) The term "public company" means a corporation any of
whose, securities are listed on a stock exchange or are the
subject of quotations collected and reported by the National U
Association, of Securities Dealers Automated Quotations
Systems (NASDAQ).

2) The term "affiliate of a public company" means another
corporation that controls, is controlled by or is under common
control with the public company. The term includes but is not
limited to a corporation 10% percent or more of whose voting
stock is owned by the public company.

3) The term "control of a corporation means possession,
direct or indirect, of the power to direct or cause the direction
of the management and policies of that corporation through 7
the ownership of voting securities or otherwise.

Time of a plaintiff files notification with the complaint; a defendant
Initial Filing files notification with the answer or with a motion in lieu of

answer; if a party becomes a party after the filing of the
complaint, the notification is filed with the first pleading filed
on behalf of the party

Negative Report

Disclosure Form

Number of Copies

Scope of , civil and criminal cases are presumed from the wording of the
Applicability local rule, applicability to bankruptcy cases and other matters F

is not known

18



FJC Interim Report to the Civil Rules Commrittee

U.S. District Court for the Northern District of Illinois (continued)

--- ----------------------------------------------------------------------------------------- )--

Obligation to,
Update

Note

L 1

H
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FJC Intenm Report to the Civil Rules Commttee-

U.S. District Court for the Southern District of Illinois

Rule 1 1. .b Disclosure of Interested Parties/Affiliates

Who Must File private (nongovernmental) parties

Required identification of any publicly owned corporation, not a party
Information to the case, that has a financial interest in the outcome of the .

case

Time of at the time of the initial pleading
Initial Filing

Negative Report

Disclosure Form

Number of Copies

Scope of civil
Applicability

Obligation to
Update

Note

20



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Central District of Illinois

General Rule 11.3 Certificate of Interest

Who Must File non-governmental parties and amicus curiae, unless the party
is a -pro se litigant

Required identification, if party or amicus is a corporation, of its parent
Information corporation, if any, and a list of corporate stockholders which

are publicly held companies owning 10 percent or more of the
stock of the party or amicus if it is a publicly held company;
the name of all law firms whose partners or associates appear
for a party or are expected to appear for the party in the case

Time of with the complaint or upon the first appearance of counsel in
Initial Filing the case

Negative Report

Disclosure Form Certificate of Interest; form of the certificate is prescribed in
the local rule

Number of Copies

Scope of applicable in all proceedings in all of the courts in the district
Applicability (CD-IL 1.1)

Obligation to
Update

Note

21



FJC Interim Report to the Civil Rules Committee

U.S. Bankruptcy Court for the Central District of Illinois

General Rule 1.1 of the U.S. District Court for the Central District of Illinois directs that q7
the general and civil rules of the court apply in all of the courts in the district.

l

F

U
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FPC Interim Report to the Civil Rules Committee

U.S. District Court for the District of Kansas

Local Rule 3.2 Required Certification of Interested Parties

Adopted January, 1999
Repealed April, 1999

Local Rule 3.2 was adapted from Tenth Circuit Rule 46.1.3 entitled "Certification of

Interested Parties and Rule 42.1 "Dismissal for Failure to Prosecute". The court adopted

its local rule effective January 1, 1999 and repealed it in April 1999. Repeal was based on

a finding that problems with the rule's enforcement outweighed any advantage the new

procedure potentially offered over existing automated procedures for identifying conflicts

of interest. Failure to comply with the provisions of the rule resulted in either dismissal

or, a default judgment (see Note 1, below). Enforcing compliance with the rule proved

excessively burdensome for both Clerk's Office and chambers staff (see Note 2, below).

The structure of the original rule is summarized in the table that follows.

Who Must File all parties

Required identification of all persons, associations of persons, firms,

Information partnerships, corporations, guarantors, insurers, affiliates, or
other legal entities who are financially interested in the

outcome of the litigation (if a large group of persons or firms
can be specified by a generic description, no individual listing
is required); identification of all parties not named in the
caption of the initial pleading or paper; for corporate parties

and interested entities, identification of all parent and
subsidiary corporations; identification of attorneys not
entering an appearance in the court who have appeared for any
party in any administrative proceedings sought to be reviewed,

or'in any related proceedings that preceded the action being
pursued in the court

Time of with the initial pleading or other paper filed for a party

Initial Filing

Negative Report

Disclosure Form form provided by the clerk and outlined in the local rule

Number of Copies

23.



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the District of Kansas (continued)
---------------- ----- ----- ----- ----- ----- -

Scope of all proceedings
Applicability

Obligation to stated L
Update

Note 1 The repealed rule established the following consequences for E
failure to comply: "If a party fails to comply with the
provisions of this rule, the clerk shall notify the party that F
unless the failure of compliance is remedied within 10 days
from the date of the notice the following action will be taken:
(a) If the party'is a plaintiff, that the action will be dismissed
as to that party plaintiff for lack of prosecution; (b) if the party
is other than a plaintiff, that default will be entered against that
party for lack of prosecution." F

Note 2 Excerpt from a July 2, 1999 letter from Clerk of the Court
Ralph L. DeLoach to Abel Mattos of the Administrative
Office of the United States Courts, describing enforcement
difficulties with the repealed rule:

"[The ruled] required, all parties to attach a certificate of
Interested Parties to ey initial pleading filed in every civil
case. An issue quickly developed regarding what constituted an
'initial pleading.' An example would be whether a Motion for
Extension of Time (to, answer a Complaint) filed by a defendant
would be considered an initial pleading. The docket clerks were F
overwhelmed with this issue as pleadings come with many
different titles. If a party' failed to attach the required
Certificate,, a notice divas sent, from the Clerk's Office to the
,assigned judge indict non-compliance with the rule. The f
judge would' then determine whether further action was
necessary. When a Certificate was filed in compliance with the i
Rule it was then sent to the assigned judge for a determination
of a possible conflict of interest.

Needless to say, the amount of paperwork generated by this
Rule was voluminous. It greatly impacted the workload of both
Clerk's Office staff and chambers staff. A great deal of time
was spent following up on non-compliance with the Rule.
Special codes were created to enable reports to be generated
from ICMS tracking delinquent Certificates filing status. The
court determined that a lot of work was being done to find the
one 'needle in a haystack."'

24



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the District ofMaine

Civil Rule 83.7 Corporate Disclosure Statement

Who Must File non-governmental corporate parties

Required identification of all parent companies, subsidiaries (except

Information wholly-owned subsidiaries), -and affiliates that have issued

shares to the public

Time of with the par's first app
Initial Filing

,Negative Report

Disclosure Form

Number of Copies

C , Scope of civil cases
Applicability

7 Obligation to
Update

Note

L,

L. ~~~~~~~~~~~25



FJC Intenm Report to the Civil Rules Committee

U.S. Bankruptcy Court for the District of Maine

Bankruptcy Rule Disclosure Statement
1002-1(b)(3)

Who Must File non-governmental, non-individual debtors

Required identification of all "affiliates"' and "insiders", as defined in
Information 11 U.S.C. §101(2),(31).4

Under 11 U.S.C. § 101(2) "affiliate" means-- T

(A) entity that directly or indirectly owns, controls, or holds
with power to vote, 20 percent or more of the outstanding
voting securities of the debtor, other than an entity that holds
such securities (i) in a fiduciary or agency capacity without
sole discretionary power to vote such securities; or (ii) solely C
to secure a debt, if such entity has not in fact exercised such .
power to vote;
(B) corporation 20 percent or more of whose outstanding
voting securities are directly or indirectly owned, controlled,
or held with power to vote, by the debtor, or by an entity that
directly or indirectly owns, controls, or holds with power to
vote 20 percent or more of the outstanding voting securities of
the debtor, other than an entity that holds such securities (i) in
a fiduciary or agency capacity without sole discretionary
power to vote such securities; or (ii) solely to secure a debt, if
such entity has not in fact exercised such power to vote;
(C) person whose business is operated under a lease or
operating agreement by a debtor, or person substantially all of
whose property is operated under an operating agreement with
the debtor; or
(D) entity that operates the business or substantially all of the
property of the debtor under a lease or operating agreement.

Under 11 U.S.C. §101(31) an "insider" includes-

(A) if the debtor is an individual: (i) relative of the debtor or
of a general partner of the debtor, (ii) partnership in which the
debtor is a general partner, (iii) general partner of the debtor;
or (iv) corporation of which the debtor is a director, officer, or
person in control;

26r:
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FJC Interim Report to the Civil Rules Committee

U.S. Bankruptcy Court for the District of Maine (continued)

P~~~~~~~~~~~(B) if the debtor is a corporation: (i) director of the debtor; (ii)

officer of the debtor); (iii) person in control of the debtor; (iv)

L partnership in which the debtor is a general partner; (v)

general partner of the debtor; or (vi) relative of a general

partner, director, officer, or person in control of the debtor;

(C) if the debtor is a partnership: (I) general partner of the

debtor, (ii) relative of a general partner in, general partner of,

or person in control of the'debtor; (iii) partnership in which the

debtor is a general partner; (iv) general partner of the debtor;

or (v).,person in control of the debtor,

(D) if the debtor is a municipality, elected official of the

'debtor or relative of an elected official of the debtor;

(E) affiliate, or insider of an affiliate as if such affiliate were

the debtor, and
(F) managing agent of the debtor. I

Time of Filing with the petition or within 15 days thereafter

Negative Report

Disclosure Form

Number of Copies

Scope of bankruptcy cases and proceedings under Title 11 pending in

Applicability the district court and in the bankruptcy court

Obligation to
Update

Note

L.. 27



FjC Interim Report to the Civil Rules Committee

U.S. District Court for the District of Maryland

Civil Rule 103.3 Disclosure of Affiliations and Financial Interest

'Who Must File parties

Required the identity of any, parent or other affiliate, if the party is a

Information, corporation, andLa description of the relationship between the

party and such affiliates; the identity of any corporation,
unincorporated, association, 'partnership or other business
entity, not, a party, to the case, which may have any financial
interest whatsoever in the outcome of litigation, and the nature

of the financial interest; alhe term "financial interest in the

outcome of the litigation" includes a potential obligation of an

insurance company ,or other person to represent or to

indemnify any party to the' case; information to be provided to

the district courtclerk

Time of when filing an initial pleading or promptly after learning of

Initial Filing the information to be disclosed

Negative Report -

Disclosure Form

. ~~~~~~~~~~~~~~~~~~77
Number of Copies 2

Scope of civil cases
Applicability

Obligation to
Update J

Note
2
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FJC Intetim Report to the Civil Rules Committee

U.S. District Court for the Northern and Southern Districts of Mississippi
(operating under uniform local rules)

(Proposed)

Local Rule 3.1(D) Disclosure of Corporate Affiliations and Other Entities with a

Direct Financial Interest in Litigation

Who Must File all parties (including amici) to a civil action, a maritime

proceeding, or a bankruptcy proceeding filed in the district
court, and all corporate defendants in a criminal prosecution;
the rule does not apply to the United States, to state and local

governments in cases in which the opposing party is

proceeding without counsel, or to parties proceeding in forma
pauperis

Required a non-governmental corporate party must identify parent
Information corporations, publicly held companies owning 10% or more of

the party's stock, similarly situated master limited
partnerships, real estate investment trusts, joint ventures,
syndicates, or other legal entities whose shares are publicly

L "Iheld or traded;

the disclosure form, but not the proposed rule, asks that

grandparent and great-grandparent corporations be identified;

the disclosure form, but not the proposed rule, asks that

L publicly held corporations or other publicly held entities that
have a direct financial interest in the outcome of the litigation
be identified, along with the nature of the interest

L Time of the clerk will deliver the disclosure form to parties with the
Initial Filing notice of a case's having been assigned to a district judge;

L return filing is required within 10 days of receipt

Negative Report required

Disclosure Form Disclosure of Corporate Affiliations and Other Entities With a
Direct Financial Interest in Litigation; the form is provided by
the clerk

Number of Copies

Scope of civil actions, maritime proceedings, bankruptcy proceedings,
Applicability and criminal cases

29



FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Northern and Southern Districts of Mississippi
(operating under uniform local rules) (continued)

Obligation to stated
Update

Note proposed local rule

7

Ff

F3L,
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FJC Interim Report to the Civil Rules Committee

L
U.S. District Court for the Eastern District of Missouri

Lh Local Rule 2.09 Disclosure of Corporation Interests

L Who Must File non-governmental corporate parties

Required identification of all parent companies of the corporation,

Information subsidiaries not wholly owned, and any publicly held

company that owns 10% or more of the corporation's stock

Time of first pleading or entry of appearance
Initial Filing

L Negative Report required

7,F Disclosure Form

Number of Copies

Scope of civil and criminal cases
Applicability

Obligation to stated
Update

Note

Fat,

L
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FJC Interim Repot to the Civil Rules Committee

U.S. District Court for the District of Nevada

Local Rule 10-6 Certificate as to Interested Parties

Who Must File all private (non-governmental) parties in cases-~other than;
habeas corpus cases

Required identification of all persons, associations of persons, firms,
Information partnerships or corporations known to have an interest in the

outcome of the case m

Time of at the time counsel enters the case
Initial Filing

Negative Report required

Disclosure Form form prescribed in the local rule

Number of Copies

Scope of all cases except habeas corpus cases
Applicability U
Obligation to
Update

Note The court finds the current form of the rule insufficient, and
. has asked the Standing Committee on the Local Rules to

consider a proposal modifying the rule to additionally provide
that "concurrent with the filing of a complaint or a responsive
pleading the party shall be required to file a list of the names
of any publicly traded subsidiary and/or parent companies
and/or corporation of the party" [August 6, 1999 letter from
District Court Executive/Clerk of the Court Lance S. Wilson]

32



FPC Interim Report to the Civil Rules Committee

U.S. District Court for the District of New Hampshire

Local Civil Rule Appearances
83.6(a)(4)

Who Must File non-governmental corporate parties and non-governmental
corporate defendants

Required identification of all parent companies, subsidiaries (except

Information wholly owned subsidiaries), and affiliates that have issued
shares to the public

Time of Filing at the time an appearance is filed

Negative Report

Disclosure Form

Number of Copies

Scope of civil cases, bankruptcy cases, agency review proceedings, and

Applicability criminal cases

Obligation to stated
Update

Note

r 33
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FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Southern and Eastern Districts of New York (operating
under uniform local rules)

Civil Rule 1.9 Disclosure of Interested Parties

Who Must File private (non-governmental) parties

Required identification of any corporate or other parents, subsidiaries,
Information or affiliates of the party, securities or other interests which are

publicly held

Time of filing of the initial pleading or other court paper on behalf of
Initial Filing the party

Negative Report

Disclosure Form the reverse side of the civil cover sheet used in the Eastern
District of New York has a section directing corporate parties
to identify corporate parents, subsidiaries and affiliates 07

Number of Copies -J

Scope of civil actions
Applicability . )

Obligation to
Update

Note L

fr

L3
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F3C Intenim Report to the Civil Rules Committee

C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

U.S. District Court for the Western District of Pennsylvania

Local Rule 3.2 Disclosure Statement

Who Must File a corporation, association, joint venture, partnership,
syndicate, or other similar entity appearing as a party or
amicus in any proceeding

Required identification of all parent companies, subsidiaries, and

Information affiliates that have issued shares or debt securities to the

public, where: (1) "affiliate" means a person that directly or

indirectly through one or more intermediaries, controls, is

controlled by, or is under common control with, the specified
entity, (2) "parent" means an affiliate controlling such entity
directly, or indirectly through intermediaries, and (3)
"subsidiary" means an affiliate controlled by such entity

directly or indirectly through one or more intermediaries;

identification of the represented entity's general nature and

purpose;

if the entity is unincorporated, identification of any members
of the entity that have issued shares or debt securities to the
public;

no listing is required, however, of the names of members of a
trade association or professional association, where "trade
association" is defined as a continuing association of

numerous organizations or individuals operated for the

purpose of promoting the general commercial, professional,

legislative, or other interests of the membership

Time of filing of the initial pleading or other court paper on behalf of

Initial Filing that party or as otherwise ordered by the court; where it is

impossible or impracticable to file with the initial pleading or
other court paper, the required Disclosure Statement must be
filed within seven days of the date of the original filing

Negative Report Disclosure Statement, but not the local rule, indicates that a

negative report should be filed

Disclosure Form form titled Disclosure Statement, located in Appendix A of the
local rules

Number of Copies

--------------------------------------------------------------------i---------------------------------------------J
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FJC Interim Report to the Cvil Rules Committee

U.S. District Court for the Western District of Pennsylvania (continued!.

Scope of all proceedings
Applicability

Obligation to stated F
Update

Note F

I'r7
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2

r7

L
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U
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FJC Interim Report to the Civil Rules Committee

LI U.S. District Court for the District of South Carolina

F Local Rule General Provisions Governing Discovery; Duty of Disclosure

L Who Must File any party (plaintiff or defendant) that is either a publicly

owned entity, or is a partner, parent, subsidiary or affiliate of a

r publicly owned entity [except for parties in bankruptcy
proceedings and other specifically exempted case types listed
in Local Rule 26.011

Required identification of the publicly owned entity and its relationship
Information to the disclosing party; identification of any publicly owned

r entity not a party to the case that has a significant financial

interest in the outcome of litigation and the nature of the
interest

L Time of a plaintiff files disclosure with the initial pleading;
Initial Filing

a defendant files within 30 days of the later of (1) defendant's
responsive pleading or (2) the date on which the person
asserting a claim against the defendant serves answers to

interrogatories and produces documents pursuant to the local

L rule

Negative Report

Disclosure Form

Number of Copies

Scope of civil cases
Applicability

C Obligation to
Update

Note

37



-WC Interim Report to the Civil Rules Committee

U.. District Court, for the District of Vermont

General Order No. 45 In Re: Disclosure of Corporate Interests L<

Who Must File all non-governmental corporate parties

Required identification of [parent companies, subsidiaries (except
Information wholly-owned subsidiaries),,and affiliates that have issued C

shares of ownership to the public ,J

Time of with a party's first appearance,
Initial Filing L.
Negative Report

Disclosure Form

Number of Copies

Scope of all proceedings
IApplicability

Obligation to r
Update

Note

V
LJ

r8
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FJC Interim Report to the Civil Rules Committee

U.S. District Court for the Eastern District of Wisconsin

Local Rule 5.05 Certificate of Interest

Who Must File all non-governmental parties and amicus curiae,

Required if the party or amicus is a corporation: identification of a

Information parent corporation, if any; identification of corporate

stockholders which are publicly held companies owning 10%

or more of the stock of the party or amicus;

the full name of every party or amicus represented in the case

and the name of all law firms whose partners or associates

- appear, for a party or, are expected to appear for the party

Time of with the appearance,;of the party or upon the first filing of a

Initial Filing paper on behalf of the party, whichever occurs first

Negative Report

Disclosure Form form prescribed in the local rule

Number of Copies

Scope of
Applicability

Obligation to
Update

Note

L
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FIC Interim Report to the Civil Rules Committee

U.S. District Court for the Western District of Wisconsin

The court has no local rule, court-wide standing order, or individual standing orders on
the subject of party disclosure of financial interest information. Private parties that are
businesses, companies, or corporations are expected, however, to provide such
information at the outset of a case on a form provided by the clerk-

Who Must File private: (non-governmental) parties that are businesses,
companies, or corporations

Required identifica ion 0f the parent corporation or affiliate and the
Information relationship between such and the party, if the party is a

subsidiary or affiliate of a publicly owned corporation;
identificain of any publiclyowned corporation not a party to
the case that has a financial interest in the outcome of
litigation and the nature of the financial interest

Time of at the time of initial pleading
Initial Filing

Negative Report

Disclosure Form form titled Disclosure of Corporate Affiliations and Financial
Interest is provided by the clerk

Number of Copies

Scope of civil cases
Applicability

Obligation to
Update I

Note

Li

LJ
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LJC Interim Report to the Civil Rules Committee

Part IV. Summary Tables for Bankruptcy Appellate Panels,

Four of the appellate courts with Bankruptcy Appellate Panels (BAP) have a
relevant local rule. The rules apply to bankruptcy cases appealed from final judgements
in bankruptcy courts to BAR. We have organized these rules into tables with a structure
identical to the tables summarizing bankruptcy and district court rules. The courts
included here are the U.S. Courts of Appeals in the:

Second Circuit;
Eighth Circuit;
Ninth Circuit; and
Tenth Circuit.

41



FJC Interim Report to the Civil Rules Conunittee

Bankruptcy Appellate Panels in the U.S. Court of Appeals for the Second Circuit

BAP Local Rule Disclosure of Interested Parties
8009.1(c)

Who Must File private (non-governmental) parties

Required identification of persons, associations of persons, firms,
Information partnerships and corporations which may have an interest in 4

the outcome of the case; identification of the connection and
interest in the appeal .

Time of Filing with the initial brief

Negative Report

Disclosure Form the general form of the disclosure certificate is prescribed in
the BAP rule

Number of Copies

Scope of bankruptcy appeals before a bankruptcy appellate panel
Applicability r
Obligation to
Update

Note The information is provided on the inside cover of the initial
brief.

Fil
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-. < -FJC interim-Report to the Civil Rules Committee

Bankruptcy Appellate Panels in the U.S. Court of Appeals for the Eighth Circuit

BAP Local Rule Certification of Interested Parties
8009.A(1)

Who Must File appellant (and appellee if the appellee exercises the option to
prepare and file a separate appendix with its brief, Internal
Operating Procedures Manual at IOP III.B.2)

Required identification of parties that have an interest in the outcome of
Information the appeal; identification of the connection and interest in the

appeal

Time of Filing at the same time as a party's brief (Internal Operating
Procedures Manual at IOP III.B.2)

Negative Report

Disclosure Form the general form of the disclosure certificate is prescribed in
the BAP rule.

Number of Copies

Scope of bankruptcy appeals before a bankruptcy appellate panel
Applicability

Obligation to
Update

Note The information is provided in an appendix to the appellant's
brief.
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FJC Interim Report to the Civil Rules Commnittee

Bankruptcy Appellate Panels in the U.S. Court of Appeals for the Ninth Circuit

BAP Local Rule 5(c) Certification as to Interested Parties

Who Must File parties

Required identification of all persons, associations of persons, firms,
Information partnerships and corporations which have an interest in the

outcome of the case

Time of Filing F
Negative Report

Disclosure Form the general form of the disclosure certificate is prescribed in L
the BAP rule

Number of Copies

Scope of bankruptcy appeals before a bankruptcy appellate panel K
Applicability .

Obligation to
Update

Note The information is provided on the inside cover of the initial
brief. Go

F
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FIC Interim Report to the Civil Rules Commnittee

K" Bankruptcy Appellate Panels in the U.S. Court of Appeals for the Tenth Circuit

7 BAP Local Rule Certificate of Interested Parties
8001-2(b)

Who Must File parties, including pro se parties-(BAP Rule 8001-2(a))

Required identification of all parties to the litigation not revealed by the
Information caption of the notice of appeal; identification of all persons,

associations of persons, firms, partnerships, corporations,
guarantors, insurers, affiliates, or other legal entities that are

financially interested in the outcome of the litigation; for
corporations, identification of all parent corporations and

F - identification of any publicly held company that owns 10% or
more of the corporation's stock; an individual listing is not
necessary if a large group of persons or firms can be specified
by a generic description; identification of attorneys not
entering an appearance in the court who have appeared for any

party in the bankruptcy court case or proceeding sought to be
reviewed, or in related proceedings that preceded the original
action being pursued in this court

Time of Filing with each entry of appearance; first entry of appearance should
be filed within 10 days after service of notice that the appeal
has been docketed with the court (BAP Rule 8001-2(a))

Negative Report required

L Disclosure Form Form 3. Entry of Appearance, Certificate of Interested Parties,
and Oral Argument Statement, located in BAP L.R. Appendix
A.

Number of Copies

Scope of bankruptcy appeals before a bankruptcy appellate panel
Applicability

Obligation to stated
Update

Note

L.
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Memorandum CRIMINALRULES

MILTON 1. SHADUR
L EVIDENCE RULES

TO: Honorable Anthony J. Sirica, Chair, and
L. Members of the Committee on Rules of Practice and Procedure
Li

A, FROM: Mary P. Squiers

L RE: Progress Report on the Local Rules Project

DATE: December 5, 1999

L This document is intended to update you on my progress to date with the
Local Rules Project. As you may be aware, I began working on the Project July 1, 1999.

Em I spent some time during the summer organizing my activities, generally, including my
office space and computer, and also organizing my thoughts on how to proceed most
effectively. What follows is a general background of the Local Rules Project, some of
which may be familiar to you. There is then a discussion of what I am currently doing.
Lastly, I have provided a brief discussion of what I plan to do in the future.

7 I am very interested in any thoughts or comments you may have on how to
L proceed, particularly with respect to the actual content and format of the written report. I

will be at the Standing Committee meeting in January. I can also be reached at my office
7 by telephone (781.444.2876) or by email (marvsquiersk~mediaone.net).

General Background of the Local Rules Project

In 1986, the United States Judicial Conference authorized the Committee on
ma Rules of Practice and Procedure to undertake a study of federal district court local rules
L regulating civil practice. The Local Rules Project became operational at Boston College

Law School in the fall of 1986.

The study was intended to attempt: 1) a complete review of the local civil
rules for legal errors or internal inconsistencies; 2) a study of the rules and rulemaking
procedures to see how they work in practice; and 3) an examination of the relationship of
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local rules to the overall scheme of uniform federal rules. The results of this study were
sent to the chief judges of the district courts in April 1989 from the Chairman of the
Standing Committee, Joseph F. Weis, Jr., and entitled: "The Report of the Local Rules L
Project: Local Rules on Civil Practice." That Report consisted of several documents:

1. History and methodology.
2. Uniform numbering system.
3. Three different documents discussing the content of the local

rules.
4. List of local rules for each court.

The Committee on Rules of Practice and Procedure then authorized a study of
the local rules on appellate practice. The "Report on the Local Rules of Appellate
Practice" was distributed to the chief judges of the circuit courts by the Chairman of the
Advisory Committee on Appellate Rules, Kenneth F. Ripple, in April of 1991. The
Committee on Rules of Practice and Procedure authorized a review of the local rules on
criminal practice at its June 1994 meeting in Washington, D.C., which was completed
and distributed to the district courts June 6, 1995. Both of these reports contained
documents similar to those in the Report on Civil Practice.

The methodology for each of these Reports was similar. The first step was to L
collect each court's local rules and any other directives having the same function. After
collection of the material, the next step was to enter each rule into a computerized
database. The rules of each court were individually placed on an outline based on the
respective Federal Rules. This resulted in a retrieval system organized by topic. It was
then possible to sort and count the local rules according to each of the topics on the
outline.

The rules were then analyzed. The analysis focused on an examination of the
rules covering each particular topic on the outline. The rules were studied singly and in
the aggregate to determine if they were appropriate subjects for local district court
rulemaking. Specifically, the rules were analyzed using five broad questions:

1. Do the local rules repeat existing law?
2. Do the local rules conflict with existing law?
3. Should the local rules form the basis of a Model Local Rule for

all jurisdictions to consider adopting?
4. Should the local rules remain subject to local variation? L
5. Should the subject addressed by the local rules be considered

by- the Advisory Committee to become part of the Federal
Rules? L

This analysis formed the content of the treatises discussing the rules.

Each court was provided a list indicating where, in these treatises, each of the
court's rules was discussed.,
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Methodology for the New Local Rules Project

The Local Rules Project will, again, evaluate the existing local rules of civil,
criminal, and appellate practice with the goal of determining whether these rules comply
with the Rules Enabling Act (28 U.S.C. §§2071 et seq.), whether the local rules highlight
areas which may more appropriately be covered through the Federal Rules, and whether
the local rules have successfully operated in particular fields which other courts may want
to emulate. In addition, there will be an examination of whether and how the circuit
councils review existing and proposed local district court rules, Lastly, there will be an,
examination of how the Civil Justice Reform Act has impacted local rule proliferation.

At present, I am working on the evaluation of the local rules of civil practice,
the largest number of rules. I expect, generally, to follow the same method and format as
I used originally. I am, of course, able to take full advantage of better computer
capabilities and Internet access of local rules and relevant case law.

The first step has been to develop an outline of all of the local rules. To that
end, I am reading each local rule, by topic, and coding it for entry onto a database. The
topics are based on the Federal Rules of Civil Procedure. My goal is then to be able, for
each topic, to retrieve the rule numbers and a good understanding of the various rules'
content from the coding so thatfI can easily write about them. This is not the method I
used previously since, when I read the rules originally, I did not have a sufficient grasp of
what was there until after going through them once. So, I ended up reading the rules
carefully more than once. It is, obviously, helpful that I have a good understanding of
what is there at the outset. I believe reading them this way will be a significant time-
saver in the end. The objective of this rather painstaking'and detailed reading of the rules
is to allow the analysis to proceed without the necessity of retrieving all of the rules
multiple times. I have hired a technical assistant on a very part-time basis'to help me
develop the computer database.,

Perhaps illustrating what I am doing is helpful to you. I have read, as an
example, the local rules relating to Rule 5 of the Federal Rules of Civil Procedure on
service and filing of pleadings. To do this, I have read rules on facsimile transmissions,
filing of discovery, certificates of service, and form of the documents. The local rules on
certificate of service vary in content: some rules 'require that a, certification be provided,
some allow either a certificate or acknowledgement, some require immediate filing of the
certificate, some require filing of the certificate only before the'court takes action on the
particular document purported to have been served, and some rules indicate that filing the
document itself with the court is sufficient and no further proof, such as a certificate of
service, need be filed. Each of these content areas is coded. After the codes are all
entered into the database,"I am able to compile a picture of all of the rules relating to
certificates of service. This information will be the basis for the actual write-up. There
are multiple topics for each of the other areas relating to Rule5.

L~*;
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Some topics appear at the outset to be quite straightforward but, in fact, end EL
up being much more complicated. For example, the local rules concerning Federal Rule
6, on time, cover in detail issues such as:, when and how a party can seek a trial C

continuance, when and how a party can receive an extension for submission of a pleading L
or other paper, and whether and how the Rule 6 calculations apply to time limits set forth
in the local rules. 7

At present, I am working from a set of local rules entitled: Federal Local
Court Rules, published by Lawyers Cooperative Publishing and previously known as
"Callahan's". Callahan's provides me with periodic local rule updates. I am using paper
so that I can easily monitor what rules have already been read and what are still
outstanding. Many district courts have their local 'rules on websites. When I am finished K
reading these rules on paper,'I plan to quickly verify from these websites that the rules
have not been recently amended.

Future Activities

At this point, I intend to write the report following the outline of the Federal
Rules of Civil Procedure. During the first study of local rules, this Committee noted that
there was no uniform numbering system for federal district court local rules relating to
civil practice. Writing the discussion in this order will help to refine the numbering
system for all of the districts. Each court can see where the particular rule was discussed
and why it was placed there.

As before, repetitious rules will be highlighted since such repetition is
superfluous and may be counterproductive. Similarly, rules that are inconsistent with
existing law will be noted since the relevant Federal Rules and provisions in Title 28
mandate that there be no inconsistency in the local rules with existing law.

Any local rules that may more appropriately be incorporated into the Federal
Rules rather than remain as local rules will also be highlighted. Incorporation into the
Federal Rules may be advisable for one of several reasons: 1) the particular topic covered '
by the local rule is critical to the procedural scheme of the Federal Rules; 2) the local rule
affects the substantive outcome of a class of cases; 3) the local rule affects litigation
costs; 4) the local rule affects the operation of the federal courts generally; or 5) the local
rule relates in a significant way to the integrity of the Federal Rules as a unified,
integrated set of rules.,

There are many local rules that are useful in delineating certain procedures
and practices in particular courts. These will be discussed so that other courts can
consider whether they would be helpful in their respective jurisdictions. Lastly, model
local rules that may be useful for'all courts to consider adopting will be developed.

I expect that each local rule relating to a particular topic will be set forth in
footnotes or endnotes corresponding to the place in the text where the rule is discussed. 7

L
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This is different from what was done previously; increased computer capability allows
this to be possible. Incorporating the actual rule citations has the advantage of not only
helping a district court find where its own rules are discussed in the text but also helping
all district courts in reviewing the actual text of rules in other jurisdictions for possible
incorporation into their own rules.
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L.. LEONIDAS RALPH MECHAM ADMINISTRATIVE O]FFICE OF THE
Director UNITED STATES COURTS JOHN K RABIEJ

CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 6, 1999

7 MEMORANDUM TO THE STANDING COMMITTEE
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

SUBJECT: Long-Range Planning and Strategic Issues

I am attaching a Summary Report of the September 14, 1999 Long-Range

7 Planning meeting prepared by the Administrative Office's long-range planning staff. At

that meeting each committee of the Judicial Conference was asked to prepare a brief
planning document outlining the committee's strategic issues and goals. A uniform

L format for the planning document, which is set out as an appendix to the summary report,

was suggested by the long-range planning staff to facilitate coordination among
committees.

In accordance with the decision made at the long-range planning meeting, and

consistent with the uniform reporting format, the attached planning document is

LI submitted for the committee's consideration. The planning document will be discussed
at the March 2000 Long-Range Planning meeting of Judicial Conference chairs.

L

L_ John K. Rabiej

Attachments

L

LI

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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L JUDICIAL CONFERENCE STANDING COMMITTEE ON RULES OF PRACTICE
AND PROCEDURE

STRATEGIC PLANNING OUTLINE

Making Effective Use of Technology and Information

L Description: The courts are moving rapidly to expand the use of technology by the bench and bar.

Strategic Objectives: Ensure that the rules of practice and procedure do not unintentionally
impede the increased use of technology by the courts.

Initiatives/Course of Action:
* Formed a technology subcommittee with representatives from each advisory

committee
* Published for public comment proposed amendments that would allow electronic

service with consent of the parties
* Y Participated in the Committee on Court Administration and Case Management' s

ad hoc committee discussions and meetings on privacy
Lo * Closely monitored the CM/ECF project

L Monitoring. Analyzing. and Addressing the Proliferation of Local Rules

Description: A comprehensive review of the local rules of court was last made in 1986 in

accordance with a Congressional mandate. The local rules were reviewed for legal error, internal
inconsistency, and consistency with federal law and national rules. The report identified
particular local rules that made sense for national adoption. The project resulted in many
changes to the national rules and the implementation of a uniform numbering system for local
rules.

The Standing Committee believes it is time for another comprehensive review of local

rules to assess their consistency with national rules and statutes and to suggest changes to the
courts, when appropriate. Many amendments have been made to local rules since the last review.
Moreover, caselaw on local rules has substantially increased. In addition, local rules have been
revised to account for changes prompted by the Civil Justice Reform Act. As courts struggle to

LH develop alternative dispute resolution programs and incorporate increased reliance on electronic
filing, more and more local rules and internal operating procedures are being promulgated.
Finally, the uniform numbering system authorized by the Judicial Conference has been in placeV for approximately two years. A review of local rules would show the extent of its adoption in the
courts. It would also provide hard data on the overall increase in the number of local rules since
1990.

1
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The bar routinely complains about the growing number of local rules. Local rule F
proliferation has now become a primary concern of the Litigation Section of the ABA. In the
past, Congress has listened to the bar's complaints and called for reform - including the 1986 7
local rules project initiated by Congress. The rules committees are statutorily responsible for L
monitoring the operation and effect of the rules. The proposed project is consistent with the
committees' statutory obligations. It will provide the courts with a useful service and may
dissuade any direct Congressional interference.

Strategic Objectives: The rules committee will review all local rules and identify possible new U
national rules.

Initiatives/Course of Action
* A law professor has been selected to gather and study all local rules.
* The project is expected to be completed in 2 or 3 years.

Uphold the Integrity of the Rules Process

Description: The current rulemaking process carefully balances the authority and responsibility
of courts to enact procedures to govern cases it must decide with the authority and responsibility
of Congress to enact substantive law. In recent years Congress has become increasingly involved
in the rulemaking process.

Strategic Objectives: Ensure the rulemaking process remains within the Third Branch.

Initiatives/Course of Action:

Work closely with the Office of Legislative Affairs to educate members and staff
of Congress about the rulemaking process
Diligently monitor legislation to quickly identify any attempts to directly or L

indirectly amend the Federal Rules of Practice and Procedure
Respond to specific bills that would amend the rules

2 [7
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Judicial Conference committees with planning responsibility continue to
L make progress in strengthening and integrating long-range planning and

budgeting activities. Chairs rep g 13 committees met for the second time
on September 14, 1999, in Washington, D.C. under the cross-committee
planning process that was launched earlier this year. The meeting was led by
Judge Lloyd D. George, a member of the Judicial Conference's Executive

L Committee who has coordinated the long-range planing process for the
Executive Committee. Also in attendance were Administratve Office Associate

L. Director Clarence A. Le, "and Deputy Associate Director, Cathy A. McCarthy,
who provides principal staff support for the integrated long-range plnning
process. Other senior Adminitave Office committee staff also attended. A list
of participants is inclIded as an appendix.

The meeting resulted in these major accomplishens:

a * Endorsemeit of the importance of codntined consideration and
discussion of significan plg issues at these meetings of
comie chairs"

* A commitment to identifying and addressing strategic issues within
the context of the judiciary's core values and mission in addition to

- considering economy and efficiency

* Proposed development of an abbreviated plan for each committee
that outlines its strategic issues and goals.

Judiciary Trends

Cathy McCarthy presented statistical information on the judiciary's work,
personnel and costs, including their comparative growth over five years..



Because personnel costs represent 54 percent of the judiciary's expenditures, the K
results of an in-depth analysis of the growth in staff and personnel costs were .
reviewed. While it is common to assess growth in costs relative to the effects of
inflation, the group learned that this is not the best approach for assessing
increases in personnel costs because the effects of mandatory pay adjustments g
have outpaced inflation.

The analysis of the average cost per employee sw that te cour have V
been economical in managig payrolwlcosts. T I herefore,the 'best opportunit
controlling thejudiciary's expenses lforpersdnnelllis to limit the growth in the
number ofposos.

The rp eviewed graphs Ldepitimg te hours spent by judges wand staff
per case, axnd tIhe cost per ae1 then, discus the eon of wheth it is
possible tolincee produ i iht sacri:cing qu

~~~ IUtI l DD,| D l, [b|lj II~ p , ' ; S r''H'o] IIF I ' e II I , , D G \ L~ F ,r[I :,

Judge John G. Heybure IICr4ofthBuet mittee, reported on the 4
long-age budgt lforecast for te jiiiciar. He reiewed the growth
assu~mptions,, noting that spend~ig [~~ixled to incoase 6 to 7 percent annually,
reaching $5.8 bilon in 2005. iue Hebpreseted several discussion
issues, suggesh:g3ht fopthe judiro perfrm nits mission and balance its

insttutqnarrat ~~rowh ~' l~e ~so~,~es ~eneed to continue our
efforts in, prdciiyipo~n s hswl ~uronducting fur-ther
analysis on wher lcen migt, achieved. ,

I I | Ril l1 11 Illll ,I K I: I V,!
Strategic Planning Issues

Judge IloydiD. George reviewed the list of cross-cutting strategic issues
developed to date (mcluded at Appendix A). In-depth discussions of several
related issues followed.

2 L



National Standards versus Local Flexibility and'Judicial Values versus Budget
Economy

Associate Director Clarence A. Lee, Jr.- suggested several strategic issues
for consideration, including the implications for policy-making, governance,,
program management, and accountability when the primary focus is on budget

' versus basic legal values. He questioned the budget/economy emphasis. In
noting the grand success of program management devolution, Mr. Lee also
discussed the issue of national policy versus local operational governance and the
difficulties created by the bifurcated structure. He noted that Congress and
others have been critical of the judiciary when there are local deviations from
national policy that result in greater costs and he, questioned whether the judiciary

F, can afford to continue its, practic in instances of absolute administrative
autonomy. Two conmittees, in particular, have been wrestling with this issue inr their, programs:, the, Committee on Automation, and Technology and the
Committee on Security and Facilities.

Organizing for the Future

_ ' Judge William G. Young, Economy Subcommittee Chair, echoed the
sentiments expressed by Associate Director Lee in his plea to the chairs to'

V consider issues as matters of policy rather than matters of budget. He stressed
that important matters, such as how courts are organized in the future, should not
be decided by the spending plans or the budget. However, it is vital to think of
ways to increase efficiency, such as through the combination of some
administrative functions now performed in several units Within each court. It is
particularly important to find ways to increase productivity that do not impact the
heart of the judicial process. The policy makers should have some idea on these
issues before it is time for budgetary decisions.

L
Update on ECF Issues

Judge Edward W. Nottingham, Chair of the Committee on Automation and
F Technology, informed the group as to its progress on addressing the various

issues related to electronic filing and the involvement of other committees.

L 33
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ECF Privacy Issue. Judge D. Brock Hornby, Chair of the Court,
Administration and Case Management Committee, reported on the
formation of a privacy and access to electronic case files subcommittee to
address whether the ability to provide unlimited access to electronic case
files requires a change in'the judiciary's policies. The subcommittee
comprises four members of the Court Administration and Case
Management Committee and liaisons from the Committee on Automation
and Technology, the Committee on the Administration of the Bankruptcy
System, the Rules Committee, and the Criminal La iCommittee. At
present, the subcommittee' is gathering informaton. "

* ECF Electronic Service Issue. 'Judge AnthonyJ. Scirica, Chair of the
Rules Committee, reported on his committe's: workwith'respect to
various [rules amendments that' are lout for public 1Omimnt addressing
electronic 'service. ' He, also no the coite i looking into issues with

respect to discovery. The Rules Committee is cooerating with the
Committees on Automation and Tech nology and, Court A istration and C

Case Management on thesematters. ,,

Update on Psues by Com e Chairs
,,~~77

the chhirs rpotd on key srate issues that are being explored by their L
committees.

Judge Rot - Securiy& Facilities'Committee '
* Ernst & Youlg is cond a comprehenive study of the space and

facilities program. L

Judge Heyburn - Budget Committee
* Strengthening the budget request and its presentation to Congress as

reflecting and advancing core values is the committee's main objective.

Judge Cauthron - Defender Services Committee
* High on the committee's main agenda are getting funding, keeping the

quality of defense services, ad increasing panel attorney fees.

4 X,



* In order to support the long-range planning subcommittee's primary goal to
define better measures and evaluate results, there is a need for more

7t comprehensive.data.

Judge, Nottingham - Committee on Automation and Technology
L . The committee is ensuring equal access to justice in the electronic

courtroom by considering how to provide defenders with more systems andL applications training so that these attorneys are on par with U.S. Attorneys.
* Another issue under-consideration is balancing, national needs for computer

network security versus local needs to permit access that might be less than
fully secure.

L Judge Jacobs - Judicial Resources Committee
* The most ambitious undertakdng of the Judicial Resources Committee is the

F C update of all staffing formulas for the judiciary. These formulas should be
completed in time for the summer 2000 meetings of the Judicial
Conference committees. The new ,formulas could then be used to allocate
staffing resources for 2001 and budget preparation for 2002.
The initial focus of our long-range planning efforts should be to identify
human. resource requirements that will impact staffing needs in the future,
and to develop a way to consider future resource requests in terms of cost/

F benefit.
* Currently, funds for courts are now allocated at 80 % of staffing

requirements. The committee thinks that 80% remains the right number
L for several reasons:

It seems unwise to expect Congress to fund us above 80%;[7 * There is no reason to believe the courts are having difficulty.
managing at the 80% level; and

t * With new responsibilities being heaped on us by the other branches
L and by a litigious culture, it is imprudent to assume that the courts

could function at some lower arbitrary level.
t a * The com ee would like to use t long-range planning process to raise

issues withpother commpitees about future resource needs and the impact of
iL. those des on-resource allocation. It will be helpfu to have more

coordinato and m on among commis and the respective

5
L
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staffs of those committees to identify ongoing initiatives that will have an [L
impact on resource needs.

Judge Hansen - Judicial Branch Committee
* Seeking cost-of-living adjustments for judges has been an important issue.
* A long-term care program is ready to be implemented. am

* A flexible benefit program will be offered. 7
Judge Melloy Bankruptcy Committee
* The Bankruptcy Committee is focusing its attention on pending bankruptcy L

reform legislation that could profoundly affect the future workload and
administration of the federal courts in general and the bankruptcy court F
systemm particular. The Bankruptc Committee has been worldng with
other Conference committees to recommend action by the Judicial
Conference to Noppose many of the provisions in the pending legislation L
that, if enacted, would have serious cbosequences for the judiciary.

* Tlhe co ith the Committee on Court Administration [
andvase agent ot er omittees on the electronic case files

Judge Scirca - Rules Committee
* The committee continues its efforts to uphold the integrity of the Rules M

Enabling Act'
* The com e is working on issues with national versus local rules.

Judge Harris - Intercircuit Assignments Committee
* Because this committee serves as a surrogate of the Chief Justice on 0

intercircuit assignments, it is not actively engaged in long-range planning.

Judge Stapleton - Federal-State Jurisdiction Committee
* How to be effective in dissuading Congress from inappropriately expanding f

federal jurisdiction is a continuing issue.s
* Maintainig and enhancing relations wi state courts in the new area ofh
electronic case files has produced two new initiatives: (a) ensuring that
state cour will be able to transmit habeas corpus and other cases
electronically to federal courts and vice versa and (b) promoting uniformity L1

6 7
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on electronic case file standards (e.g., standards for an interface), thereby
ensuring that lawyers are not faced with disparate or incompatible systems

FI for state and federal practices.
L * The committee is considering a World Wide Web page to disseminate

information on federal-state matters.

Judge Homby - Court Administration and Case Management Committee
* While the committee does not have any specific budgetary responsibilities,

it does make recommendations concerning many national programs. At its
June meeting the committee discussed and made recommendations
regarding the following long-range planning issues:

The committee proposed a policy regarding the judiciary's budget in
the event that there is a significant budget shortfall for FY 2000:
"The principles of budget decentralizaion should be preserved and
courts should be given the flexibility to manage cutbacks locally
according to their own needs and circumstances; all components of
the courts should participate in this exercise.
The committee has begun to integrate long-range planning into its
normal course of business by prioritizing each new program it

7. recommends to the Judicial Conference or other committees.
-The committe emphasized the importance of training for judges on
both case I~ianagement and court administration issues, believing that

A- qua~lty training could greatly impact the implementaton of new
initiatives.

L * The cottee discussed the draft report from the Judicial Officers
Resources Worldng Group, which has been submittedo to the
Executive Committee. The committee plans on being involved with
LKimementing some of the report's recommendations.

Judge Schlesinger - Magistrate Judges Committee
* The long-range planning subcommittee addresses many strategic issues.

Among the, most pressing currently are managing resources effectively and
the relationship of Article III judges to magistrate judges.

FT
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Long-Range Planning Process Ej
Cathy McCarthy discussed why cost-benefit analysis may not always be the K

best approach to assessing new programs and policies. She reviewed how
committees can use the long-range planning process adopted in April to assess
new initiatives. In particular, Step 3 of the process calls for committees to
determine the feasibility of possible actions, identify the results expected to be
achieved, estimate the resource implications, and assess the impact on processes,
quality of justice or services, institutions and individuals.

Because important program issues often affect more tha one committee,
better planning across committee lines is seen as vital. Judge Jacobs, incoming
Chair of the Committee onL J al Resources, urged improved cross-committee
information shAring, particularly with hi cowanittee. He stress that his
committee, needs eal nomtoperhasi h omo eoreipc

statement, When staffing resources will, be afteby pora itaivS. Only
with such, early and detailed'o inomtio cnh omieeefvlyplan forL
court staf Fresources. I'

F7
Judge George requested that' bac >ico mittee prepare, by February 1, 2000,

a short planning ocume its issues d progm goals. The
document wd be codsoldated int'o cohive overview. A template is
included at Appei B

In light of Judge George's pendingh departure from the Executive
Committee, the participants expressed their. appreciation for his leadership in
enhancing the anning process and establishing the current progrta of L
committee chair m eetings. The next planning meeting will occur in March 2000
prior to the Judicial Conference session..

Li
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Appendix A: Key Strategic Issues

* Preserving the quality of justice and the excellence of judicial services
Determining how to measure the quality ofjustice and assess the effects of

LX changes or initiatives on the quality of justice
Assessing the implications of the growth in magistrate judges, staff attorneys, and
other groups in relation to Article m judgeships
Providing effective defender services
Providing effective supervision of offenders

7

* Coping with changing work and increasing workload
Managing increasing criminal filings
Addressing disparate growth in work and the congested dockets in some courts
Handling complex cases

* Managing resources effectively
L Making effective use of available judicial resources across the judiciary

Considering the growing reliance on senior judges
7 . Allocating, organizing, and using staff resources efficiently
L Achieving economies while preserving quality

E. . Maintaining effective judicial governance and management mechanisms
Improving mission-based program plnning and budgeting
Achieving consensus on priorities and directions

lo * Determining the right balance between national policies and programs vs. local
flexibility

L Maintaining effective oversight mechanisms to ensure accountability

* Making effective use of technology and information
L* Preparing for electronic case files

Protecting the security of sensitive informationF * Identifying changes in responsibilities, work methods, staffing, and facilities that
will result from the use of new technologies

L * Preserving judicial independence, obtaining adequate resources, and
maintaining effective external communications and relationshipsF * Obtaining adequate funding for the judiciary

Obtaining needed judgeships
Ensuring the judiciary has adequate and secure facilities

.* Attracting and retaining a highly competent workforceEl * Seeking adequate compensation for judges
Improving benefits programs for judges and judiciary employees



Appendix B: Outline for Committee Planning Reports

LT
In order to produce a comprehensive overview of strategic issues and objectives, each committee is
asked to produce a 1- 3 page outline of its major strategic issues and, objectives. This document will
change over time.

In formulating your committee's outline of strategic issues and objectives, consider trends, events,
initiatives and policies that will or may affect your programs over the next five to ten years. What
problems do you see? What changes may occur? What changes may be necessary? What changes
are desired? Can improvements be made?

Strategic Issues

List the most important strategic issues for the committee. These may relate to key,
crosscutting issues or they may be program-specific. They may be problems to solveor
goals to achieve. '

Under each issue, provide the following information in a brief form: V

Description

* For each issue, provide a description (a couple of sentences or a few bullets) on its scope.
and/or its driving forces-considering what has happened and what may happen. For.
example, you may wish to cite relevant growth projections, statistics or forecasts; identify
quality issues; or speculate on the implications of possible legislative or policy changes.

Strategic Objectives 'T

* Identify for each issue what would be desirable outcomes or what you wish to happen.

Initiatives or Courses of Action

* To the extent you can, identify possible initiatives or courses of action that might be pursued FT
to achieve the desired outcomes. This list will change over time as the committee undertakes
new initiatives. U



K .Appendix C: Participants in the September 1999 Long-Range Planning Meeting

Committee Representatives Administrative Office Staff

L Planning Coordinator
Hon. Lloyd D. George Clarence A. Lee, Jr.

E Cathy A. McCarthy
William-M. Lucianovic

7 ' Kerry Mueller
L Cecilee Goldberg

Executive Committee
Hon. Lloyd D. George Wendy Jennis

Committee on Automation and Technology7 Hon. Edward W. Nottingham, Chair Pamela B. White
Mel Bryson
Terry Cain7 L Committee on the Administration of the

Bankruptcy System Francis F. Szczebak
Hon. Michael J. Melloy, Chair Kevin Gallagher

Committee on the Budget
Em Hon. John G. Heyburn II, Chair George H. Schafer

Hon. William G. Young Gregory D. Cummings
Diane V. James

7 Brace Johnson

Committee on Court Administration and
Case Management Noel J. Augustyn

Hon. D. Brock Hornby, Chair Abel J. Mattos
Mark S. Miskovsky

Committee on Criminal Law John M. Hughes

Committee on Defender Services
L. Hon. Robin J. Cauthron, Chair Theodore J. Lidz

Steven G. Asin
Committee on Federal-State Jurisdiction

L Hon. Walter K. Stapleton, Chair Mark W. Braswell

LF



Committee on Intercircuit Assignments
Hon. Stanley S. Harris, Chair David L. Cook

Committee on the Judicial Branch
Hon. David R. Hansen, Chair Steven M. Tevlowitz

Committee on Judicial Resources
Hon. Dennis G. Jacobs, Chair Alton C. Ressler

Charlotte G. Peddicord
H. Allen Brown

Committee on the Administration of the
Magistrate Judges Systemi Charles E. SixL

Hon. Harvey E. Schlesinger, Chair - f

Committee on Rules of Practice and
Procedure Peter G. McCabe

Hon. Anthony J. Scirica, Chair John K. Rabiej L

Committee on Security and Facilities
Hon. Jane R. Roth, Chair Ross Eisenman

William J. Lehman

Other Administrative Office Staff:
Robert Lowney
Steven R. Schlesinger
Jeffrey A. Hennemuth
Nancy G. Miller
Linda Holz
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