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YENTATIVE AGENDA

MEETLING OF THE ADVLISORY COMMLLTEE ON APPELLAYE RULKS

APR1L 20 & 21, 1993

RECONSIDERATION OF THE PUBLISHED RULES JUN LIGHT OF THE
COMMENTS SUBMIY'TED CONCERNING ‘CHEM.

A,

.

ltem 86~10. The proposed amendment to Rule 38 affords an
appellant notice and opportunity to respond before
damages or costs are assessed for filing a frivolous
appeal.

ltem 91-2. Proposed amendments to Rules 40 and 41
lengthen the time for filing a petition for rehearing in
¢ivil cases involving the United States.

Item 91-4. several amendments to Rule 32, governing the
form of documents, were proposed and published. ‘

Item 91-85, Rule 49 is a proposed new rule authorizing
the use of special masters in the courts cof appeals.

item 91-8. he proposed amendment to Rule 25 provides
that whenever service is accomplished by mailing, the
proof of service shall include the addresses to which the
papers were mailed.

Item 91-9. The proposed amendment to Rule 32 requires
counsel to include their telephone numbers on the covers
of briefs and appendices.

Item 91i-11. 7The proposed amendment to Rule 25 provides
that a clerk may not refuse to file a paper solely
bacause the paper is not presented in the proper form.

Ttem 91-12. Rule 33, governing appeal conlerences, was
completely rewritten.

ITtem 91-13. Ihe proposed amendments to Rule 41 provied
that a motion for stay of mandate must show that a
petition for certiorari would present a substantial
question and that there is good cause for a stay.

Iten 91-2z. Rule 9 governing review of a release
decision in a criminal case was completely rewritten ang
published for comment.

Item 91-26. “he proposed amendment to Rule 28 requires
a brief to contain a summary of argument.,

item 91-27, this item was a proposal to amend all
pertinent appellate rules regarding the number of copies



of decuments that must be filed with a court of appeals.
Ttem 91-27 resulted in publication of anendments to the
fellowing rules:

Rule 3

Rule o

Rule 5.1

Rule 13 S j

Rule 2% ’
Rule 26.1 »

Rule 27

hule 30

Rule 31

Rule 3%

.

‘
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14, LTEMS REMANDED 0 THE ADVISORY COMMITIEE 8BY THE SUANDING
COMMLTTER

AD

Items 89-5 and 90~1. A proposed amendment to Rule 35 was
submitted to the Standing Committee at its July 1992
neeting. ‘lhe proposed amendment added language to Rule
3% making it clear that the filing of a suggestion for
rehearlng in banc does not toll the time for filing a
petition for certiorari. The Standing Committee did not

approve the proposal for publication. Instead, the.
Standing Committee asked the Advisory Committee o

reconsider an amendment that would treat a suggestion for
rehearing in banc like a petition for panel rehearing.

The result of such a change would be that a suggestlon
for a rehearing in banc would also suspend the finality
of the court’s judgment and thus toll the time for filing
a petition for certiorari.

{tem 91-14. A proposed amendment to Rule 21 was
submitted to the Standing Committec at its December 1992
neeting. The proposal provided that a petition for

mandamus should not bear the name of the judge and Chat
the 1udge would be represented pro forma by the party
opposing the relief. The Standing Committee did not
approve the proposal for. publlcatJOn Instead, the
Standing Committee asked the Advisory Committee to
consider further amendment of Rule 21 to make it clear
that & mandamus action . really 1is -an interparties
proceeding like an appeal.

ftem 92-1. fhe proposal is to amend Rule 47 to regquire
that local rules follow a uniform-numbering system and
delete vepetitious language. Uniform language was
developed at the December neeting by a subcomnmittee
consisting of Chairs and Reporters of all the Advisory
Committees. The Standing Committee has asked that each
of the Advisory Committees integrate the language into
its rules and submit the proposed amendments at the July
meeeting.
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1t is anticipated that this matter will be subnitted to
the Committee for a mail vote in advance of the meeting.

1tem 92~-2. The proposal is to permit tachnical amendnent
of the national rules without need for Supreme Court of
Congressional Review. Uniforn language was developed at
the December weeting by a subcommittee consisting of the
Chairs and Reporters of all the Advisory Committees. The
Standing Committee has asked that each of the Advisory
Committees integrate the language into its rules and
submit the proposed amendments at the July Meeting.

It is anticipated that this matter will be submitted teo
the Committee for a wail vote in advance of the meeting.

Item 32~10. ' The Comnittee must reconsider some of the
language of amended Rule 4(a)(4). when the Standing
Committee approved the publication of the proposed
anendments to the Bankruptcy Rules that parallel the
changes in 4(a)(4), the Standing Comnittee asked the
Advisory Committee on Appellate Rules to reconsidex one

particular phrase in the amendments and to report back at
the June meeting.

IIT. ACTION LTEMS

A

B.

Item 86-23, concerning the receipt of mail by
institutionalized persons.

Items 86~24 and 92-8, concerning sanctions under Rule 38.
& subcommittee consisting of Judges Boggs, Mr. Froeb,
Judge Hall, and Mr. Munford has been asked to consider
these items and lead the discussion.

Item 91-28, amendment of Rule 27 to update notions
practice.

Item 92-3, examine Rule 4(b)} in light of § 3731,

Item 92~4, amendment of Rule 35 to include intercircuit
conflict as a ground for seeking a rehearing in banc.

Item 92~85, amendment of Rule 25 concerning the “"most
expeditious form of delivery except special delivery.n

" Item 92-6, amendment of Rule 25 to eliminate the mailbox

rule for a brief or appendix.

Item 92~7, amendment of Rule 30(a)(3) to require that a
copy of a notice of appeal be included in an appendix.

ltem 92-9, amendment cf Rule 16(b){1) to conform to Rule
4(a)(4).




Iv.

DESCUSSION 1TEMS

H.

HB.

 Item Qlelb,wupgfogm effective date for Localutule

ltem 91-3, defining a final decision Dby rule and
cxpandlng by rule the instances in whloh an 1ntcr]ocutory

‘deClSlon nay be appea‘ed.

Item 91-6, conoernlnq the aJlocatlon of . word proces ing
\ipment‘cogtq between produc1ng'or1g1na1¢ and produ61nq

M‘tem 91=17, qnpubiished‘opanlonsQ

ltem 92-11, consideration of local rules that do not
exenpt government attorneys fxom joining a court bar or
from paying admission fees.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

4/20/93

(Standing Committee)

Chairman:

Honorable Robert E. Keeton
United States District Judge
Room 306, John W. McCormack
Post Office & Courthouse
Boston, Massachusetts 02109

Members:

Honorable Dolores K. Sloviter
Chief Judge, U.S. Court of Appeals
18614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Honorable George C. Pratt
United States Circuit Judge
Uniondale Avenue

at Hempstead Turnpike
Uniondale, New York 11553

Honorable  Frank H. Easterbrook
United States Circuit Judge
219 South Dearborn Street
Chicago, Illinois 60604

Honorable William O. Bertelsman
United States District Judge
P.O. Box 1012

Covington, Kentucky 41012

Honorable Thomas S. Ellis, IIT
United States District Judge
P.0O. Box 21449

200 South Washington Street
Alexandria, Virginia 22320

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
P.0O. Box 12339

Santa Ana, California 92701

Area Code 617
223-9242

FAX-617-223-9241

Area -Code 215
597-1588 ’

FAX-215-597-2371

‘Area“%ode‘SlG

485-6510
FAX-516-485-6582
Area Code 312
435-5808
FAX-312-435-7543

Area Qﬁde 606
655-38@0 ‘

FAx-6q§;43140296

Area C%de 703
557—7837 :

FAX~703-557~2830

Area Céde 714
836-2055

o

FAX-714-836-2062
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE {CONTD. )

Honorable Edw1n J. Peterson

Chief Justice, Supreme Court
of Oregon

Supreme Court Building

1163 State Street ‘

Salem,‘Oregon 97310

Professor Charles Alan Wright
The~UniYer ity of Texas at Austin
School of Law

727 East 26th Street

Austin, Texas 78705

Professor Thomas E. Baker
Texas Tech University
School of Law

18th & Hartford Box 40004
Lubbock, Texas 79409-0004

William R. Wilson, Esquire

Wilson, Engstrom, Corum & Dudley
809 West Thlrd Street

Little Rock, Arkansas 72201

Alan W. Perry, Esquire

Forman, Perry, Watkins & Krutz

188 East Capitol Street, Suite 1200
P.O. BOKW22608

Jackson, MlSSlSSlppl 39225-2608

Alan C. Sundberg, Esquire

Carlton, Fields, Ward, Emmanuel,
Smith’ @ Cutler, P.A.

5th Floor, First Florida Bank Bldg.

P.0. Drawer 190

Tallahassee, Florida 32302

Attornem General (ex officio)

U.S. Dept. of Justice

10th & Cpnstltutlon Ave., N.W.

Washlngton, D.C. 20530

Reporter:

Daniel R. Coquillette, Dean
and Professor of Law

Boston College Law School

885 Centre Street

Newton, Massachusetts 02159

Area Code 503
378-6026
FAX-503-373-7536

Area Code 512
471-5151
FAX-512-477-8149

Area Code 806
7423992
FAX-806-742-1629

Area Code 501
375-6453
FAX~-501-375-5914

Area Code 601
960-8600
FAX-601-960-8613

Area Code 904
224-1585
FAX-904-222-0398

Area Code 617
552-4340
FAX-617-552-2615
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Liaison Member:

Honorable Wilfred Feinberg
United States Circuit Judge
United States Courthouse
Foley Square

New York, New York 10007

Consultants:

Joseph F. Spaniol, Jr.

Committee on Rules of
Practice and Procedure

Washington, DC 20544

Mary P. Squiers, Asst. Prof.
Boston College Law School
885 Centre Street

Newton, Massachusetts 02159

Bryan A. Garner

LawProse, Inc. .

Sterllng Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115

Dallas, Texas 75225

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 212
791-0901

FAX-212-791-8738

Area Code 202
273-1820

FAX-202-273-1826

Area Code 617
552-8851

FAX-617-552-2615

Area Code 214
691-8588

FAX-214-691-9294
358-5380

Area Code 202
273-1820

FAX-202-273-1826



ADVISORY COMMITTEE ON APPELLATE RULES

. Chairman:

Honorable Kenneth F. Ripple
United States Circuit Judge
208 Federal Building

204  South Main Street

South Bend, Indiana 46601

Members:

Honorable E. Grady Jolly

United States Circuit Judge

James O. Eastland Courthouse Bldg.
245 E. Capitol st., Room 202
Jackson, Mississippi 39201

Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.0. Box 790

Olathe, Kansas 66061

Honorable Stephen F. Williams
United States Circuit Judge
United States Courthouse

3rd & Constitution Avenue, NW
Washington, DC 20001

Honorable Danny J. Boggs

United States Circuit Judge

220 Gene Snyder U.S. Courthouse
6th & Broadway

Iouisville, Kentucky 40202

Honorable Cynthia H. Hall
United States Circuit Judge

125 South Grand Avenue

P.0O. Box 91510

Pasadena, California 91109-1510

Honorable Arthur A. McGiverin

Chief Justice, Supreme Court of Iowa

State Capitol
Des Moines, Iowa 50319

Solicitor General (ex officio)
(Robert Kopp)
United States Department
of Justice
Washington, DC 20530

Area Code 219
236-8744

FAX~219—236-8784

Area Code 601
965-4165

FAX-601-965-5436
Area Code 913
782-9293
FAX-913-782-9855
Area Code 202
273-0638
FAX-202-273-0976
Area Code 502
582-6492
FAX-502-582-6500
Area Code 818
405-7300
FAX-818-405-7126
Area Code 515
281-5174
FAX~515-242-6164

Area Code 202
514-3311

FAX-202-514-8151
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ADVISORY COMMITTEE ON APPELLATE RULES {CONTD. )

Donald F. Froeb, Esquire
Mitten, Goodwin & Raup
3636 North Central Avenue
Suite 1200

Phoenix, Arizona 85012

Luther T. Munford, Esquire
Phelps Dunbar

2829 Lakeland Drive
Jackson, Mississippi 39208

Reporter:

Professor Carol Ann Mooney
University of Notre Dame
Law School

Notre Dame, Indiana 46556

Liaison Member:

Honorable Dolores K. Sloviter
Chief Judge, U.S.. Court of A
18614 United States Courthouse

Independence Mall West
601 Market Street
Philadelphia, Pennsylvania

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of

Practice and Procedure
Washington, DC 20544

Area Code 602
650-2012

FAX-602-264~-7033
Area Code 601
939-3895

FAX-601-932-6411

Area Code 219
631-5866

FAX-219-631-6371

Area Code 215
597-1588

FAX-215-597-2371

Area Code 202
273-1820

FAX-202-273-1826



ADVISORY COMMITTEE ON CIVIYL RULES

Chairman:

Honorable Sam C. Pointer, Jr.

Chief Judge, United States
District Court

882 United States Courthouse

1729 5th Avenue North

Birmingham, Alabama 35203

Members:

Honorable Anthony J. Scirica
United States Circuit Judge

22614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Honorable Paul V. Niemeyer

United States Circuit Judge

101 West Lombard Street, Suite 910 .
Baltimore, Maryland 21201

Honorable David S. Doty
United States District Judge
609 United States Courthouse
110 South 4th Street
Minneapolis, Minnesota 55401

Honorable Stewart A. Newblatt
United States District Judge
140 Federal Building

600 Church Street

Flint, Michigan 48502

Honorable Richard W. Holmes

Chief Justice, Supreme Court of Kansas
Kansas Judicial Center

301 West Tenth Street

Topeka, Kansas 66612

Honorable Wayne D. Brazil

United States Magistrate Judge

U.S. District Court

450 Golden Gate Avenue, P.0O. Box 36008
San Francisco, California 94102

Attorney General (ex officio)
(Dennis G. Linder, Esquire
U.S. Dept. of Justice
Washington, DC 20530

Area Code 205
731-1709

FAX-205-731-2243

Area Code 215
597-0859

FAX-215-597-6913

Area Code 410
962-4210

FAX-410-962-2277

Area Code 612
348-1929

FAX-612-348-1820
Area Code 313
766-5040
FAX-313-766-5027
Area Code 913
296-4898
FAX-913-296-1863
Area Code 415
556-2442
FAX-415-556-6147
Area Code 202

514-3314
FAX-202-616-8202
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ADVISORY COMMITTEE ON CIVIL RULES (CONTD. )

Dean Mark A. Nordenberg
University of Pittsburgh
School of Law

3900 Forbes Avenue

Pittsburgh, Pennsylvania 15260

Carol J. Hansen Fines, Esquire

Giffin, Winning, Cohen & Bodewes, P.C.
One West Old State Capitol Plaza
Suite 600

P.0O. Box 2117

Springfield, Illinois 62705

Mark O. Kasanin, Esquire
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

Francis H. Fox, Esquire
Bingham, Dana & Gould

150 Federal Street

Boston, Massachusetts 02110

Phillip A. Wittmann, Esquire
Stone, Pigman, Walther,
Wittmann & Hutchinson
546 Carondelet Street
New Orleans, Louisiana 70130-3588

Reporter:

Edward H. Cooper

Associate Dean

University of Michigan Law School
312 Hutchins Hall

Ann Arbor, Michigan 48109-1215

Liaison Member:

Honorable William O. Bertelsman
United States District Judge
P.0. Box 1012

Covington, Kentucky 41012

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 412
648-1401
FAX~412-648-2647

Area Code 217
525-1571
FAX-217-525-1710

Area Code 415
393-2144
FAX-415-393-2286

Area Code 617
951-8000
FAX-617-951-8736

Area Code 504
581-3200
FAX-504-581~3361

Area Code
313-764-4347

FAX-313-764-8309

Area Code 606
655-3800
FAX~-606~431-0296

Area Code 202
273-1820 o

FAX~202-273=1826



ADVISORY COMMITTEE

ON CRIMINAY RULES

Chairman:

Honorable William Terrell Hodges
United States District Judge

United States Courthouse, Suite 512

311 West Monroe Street
Jacksonville, Florida 32202

‘Members:

Honorable W. Eugene Davis
United States Circuit Judge

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Honorable Sam A. Crow
United States District Judge
430 U.S. Courthouse

444 SE Quincy Street

Topeka, Kansas 66683-3501

Honorable D. Lowell Jensen
United States District Judge
P.O. Box 36060

450 Golden Gate Avenue
San Francisco, California 94102
Honorable George M. Marovich
United States District Judge
United States District Court

219 South Dearborn Street
Chicago, Illinois 60604

Honorable Joseph H. Rodriguez

United States District Judge

418 United States Courthouse
and Post Office

401 Market Street

Camden, New Jersey 08101

Honorable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West Main Street, Room 328
Charlottesville, Virginia 22901

Attorney General (ex officio)
Roger Pauley, Esquire

Director, Office of Legislation
U.S. Department of Justice
Criminal Division, Room 2244
Washington, DC 20530

Area Code 904
232-1852

FAX-904-232-2245

Area Code 318
264-6664

FAX-318-264-6685

Area Code 913
295-2626

FAX-913-295-7615
Area Code 415
556-9222
FAX-415-556-2625
Area Code 312
435-5590
FAX-312-435-7578
Area Code 609
757-5002

FAX-609-757-5175

Area Code 804
296-7779
FAX-804-296-5585

Area Code 202
514-3202

FAX-202-514-4042
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ADVISORY COMMITTEE ON CRIMINATI. RULES {CONTD. )

Professor Stephen A. Saltzburg
George Washington University
National Law Center

720 20th Street, NW, Room 308
Washington, DC 20052

John Doar, Esquire

Doar, Devorkin, & Rieck
233 Broadway, 10th Floor
The Woolworth Building
New York, New York 10279

Tom Karas, Esquire
Tom Karas, Ltd.

101 North First Avenue, Suite 2470

Phoenix, Arizona 85003

Rikki J. Klieman, Esquire

Klieman, Lyons, Schindler,
Gross & Pabian

21 Custom House Street

Boston, Massachusetts 02110

Edward F. Marek, Esquire
Federal Public Defender

1660 West 2nd Street, Suite 750
Cleveland, Ohio 44113

Reporter:

Professor David A. Schlueter

St. Mary‘s University of San Antonio

School of Law
One Camino Santa Maria
San Antonio, Texas 78284

Liaison Member:

William R. Wilson, Esquire
Wilson, Engstrom, Corum & Dudley
809 West Third Street

Little Rock, Arkansas 72201

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 202
994-7089

FAX-202-994-9446
Area Code 212

619-3730
FAX-212-962-5037

Area Code 602
271-0115
FAX—602—271f0914

Area Code 617
737-4777

FAX-617-737-4778

Area Code 216
522-4856

FAX-216-522-4321

Area Code 512
436-3308

FAX-512-436-3717

Area Code 501
375-6453

FAX-501-375-5914

“

Area Code 2Q2]
273-1820 '

FAX-202-273-1826



ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chairman:

Honorable Edward Leavy
United  States Circuit Judge
216 Pioneer Courthouse
555 S.W. Yamhill Street
Portland, Oregon 97204-1396

Members:

Honorable Alice M. Batchelder
United States Circuit Judge
143 West Liberty Street
Medina, Ohio 44256

Honorable Harold L. Murphy
United States District Judge
P.0O. Drawer 53

Rome, Georgia 30162-0053

Honorable Joseph L. McGlynn, Jr.

United States Senior District Judge

16614 United States Courthouse
Independence Mall West

601 Market Street

Philadelphia, Pennsylvania 19106

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable James J. Barta

United States Bankruptcy Judge
One Metropolitan Square

211 North Broadway, Seventh Floor
St. Louls, Missouri 63102-2734

Honorable James W. Meyers

Chief Judge, United States
Bankruptcy Court

940 Front Street

San Diego, California 92189

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

451 Hungerford Drive

Rockville, Maryland 20850

Area Code 503
326-5665

FAX-503-326-5718

Area Code 216
722-8852

FAX-216-723-4410

Area Code 706
291-5626

FAX-404-291-5688

Area Code 215
597-3622

FAX-215-597-2134

Area Code 504
589-2795

FAX~504-589-4479
Area Code 314
425-4222 ,Ext.321
FAX-314-425-4753
Area Code 619
557-5622

FAX-619-557-5536

Area Code 301
443-7023

FAX-301-227-6452
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- ADVISORY COMMITTEE ON BANKRUPTCY RULES

(CONTD. )

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champaign, Illinois 61820

Ralph R. Mabey, Esquire
LeBouef, Lamb, Leiby and MacRae
1000 Kearns Building

136 South Main Street

Salt Lake City, Utah 84101

Herbert P. Minkel, Jr., Esquire

Fried, Frank, Harris, Shriver
and Jacobson

One New York Plaza, Suite 2500

New York, New York 10004-1980

Henry J. Sommer

Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134

Kenneth N. Klee, Esquire

Stutman, Treister & Glatt

3699 Wilshire Boulevard, Suite 900
Los Angeles, California 90010

Gerald K. Smith, Esquire
Lewis and Roca

40 North Central Avenue
Phoenix, Arizona 85004-4429

Reporter:

Professor Alan N. Resnick
Hofstra University School of Law
Hempstead, New York 11550

Liaison Member:

Honorable Thomas S. Ellis, III
United States District Judge
P.O. Box 21449

200 South Washington Street
Alexandria, Virginia 22320

Area Code 217
333-2877

FAX-217-244-1478
Area Code 801
355-6900
FAX-809-359-825%
Area Code 212
820-8035
FAX-212-747-1525
Area Code 215
427-4898
FAX-215-427-4895

Area Code 213
251-5100

FAX-213-251-5288

Area Code 602
262-5348

FAX-602-262-5747

Area Code 516
463-5930
FAX-516-481-8509

Area Code 703
557-7817

FAX-703-557-2830



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Bankruptcy Clerk:

Richard G. Heltzel

Clerk, United States Bankruptcy Court

8038 United States Courthouse
650 Capitol Mall
Sacramento, Galifornia 95814

Area Code 916
551-2678

FAX-916-551-2569

Representatlve from Executive Office for United States Trustees'

John E. Logan, Esquire
Director

Executive Office for
Unlted‘States Trustees

901 E Street NW, Room 700
Washington, DC 20530

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, DC 20544

Area Code 202
307-1391

FAX-202-307-0672

Area Code 202
273-1820

FAX-202-273-1826
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ADVISORY COMMITTEE ON EVIDENCE RULES

Chairman:

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511

Members:

Honorable Jerry E. Smith
United States Circuit Judge
12621 United States Courthouse
515 Rusk Avenue

Houston, Texas 77002-2698

Honorable Fern M. Smith

United States District Judge
United States District Court
P.0. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Honorable Milton I. Shadur
United States District Judge
United States District Court
219 South Dearborn Street
Room 2388

Chicago, Illinois 60604

Honorable James T. Turner
United States Court

of Federal Claims
717 Madison Place, NW
Washington, DC 20005

Honorable Harold G. Clarke
Chief Justice

Supreme Court of Georgia
Room 572

244 Washington Street, SW
Atlanta, Georgia 30334

Professor Kenneth S. Broun
University of North Carolina
School of Law
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AGENDA TI-(A-L)
GAP Report
April 20-21, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and
Liaison Members )

FROM: Carol Ann Mooney, Reporter
DATE: April 9, 1993

SUBJECT: GAP Report concerning the proposed amendments published
January 1993

In January 1993, the Standing Committee published a packet of
proposed amendments to the Fed. R. App. P. The period for public
comment closes on April 15. At the Advisory Committee’s meeting on
April 20 and 21 the Committee must consider all the comments and
decide if any amendments should be made in the published rules. If
the Committee decides to make amendments, the Committee has the
further task of deciding whether the amendments are substantial.
If substantial amendments are made, it is necessary to republish
the rule(s). If only minor amendments are made, republication is
not necessary.

I have prepared materials dealing with all the comments
received to date. There are not many. In addition to the comments
received as a result of publication, I have received some
"internal" comments; they are from Mr. Spaniol, Mr. Kopp, and Mr.
Munford, a new member of the Advisory Committee.

As you can see from the agenda prepared for the meeting, we
will consider the proposed rules in order of their advisory
comnittee item number.

In addition to the specific comments summarized in the

following pages, two general comments were received.

1. A practitioner, Mr. Green, opposes the change from "shall" to
"must." He points out that unless Congress is also making the
same changes, the rules and statutes will use different
terminology to refer to the same thing. He also points out
that the use of must is inconsistent even in the proposed
rules; in some places the proposed rules use shall and in
others must. As you Kknow, the change is advocated by the
Style Subcommittee. At the time of drafting these amendments
the Style Subcommittee asked that "must" be used with the

passive voice and "shall" with the active voice. That
directive has now been changed, and "must" must be used in all
instances. Throughout the amended drafts must has been

changed to shall except in those instances where it is used to
indicate the future tense.

2. Mr. Munford questions the wisdom of citing specific 1local
rules in the Committee Notes. He points out not only that
local rules change frequently, but also that the purpose of an



amendment in some instances is to supplant the local rule. He
suggests referring generally to "local rules of the First,
Sixth, and Eighth Circuits" rather than citing to specific
rules. The revised drafts attached to this memorandum still
contain citations to the  local: rules but if the Committee
decides they should be removed, that can be easily
accomplished. IR o
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Item 86-10. The proposed amendment to Rule 38 affords an
appellant notice and opportunity to respond before damages or
costs are assessed for filing a frivolous appeal.

NO COMMENTS HAVE BEEN RECEIVED



B. Item 91-2. Proposed amendments to Rules 40 and 41 lengthen
. the tine for filing a petition for rehearing in civil cases
involving the United States.

One public comment and two internal comments have been
received. )
1. ~Judge Jon O. Newman, the immediate past chair of this

Committee, makes two suggestions:

a. He believes that the additional time for requesting
a rehearing under Rule 40 should be extended only
to the United States or an agency or officer
thereof, and not to all parties in a civil appeal
involving. the government.

b. He believes that there is no need for Rule 41 to
delay the issuance. of the mandate until 7 days
after the time for seeking rehearing has expired.
He states that a court should be able to issue a
mandate immediately. Judge Newman’s ‘suggestion
deals with a portion of the rule that the Advisory
Committee had not amended.

2. Mr. Spaniol points out that Rule 41 uses both "petition"
for certiorari and "application." He suggests that

. "petition" should be used throughout.

3. Mr. Munford p01nts out that the 7 day time perlod for

obtaining a stay is too short a time to get a ruling from
a court of appeal, thus requiring an interim.stay. He
suggests alternatively that Fed. R. App. P. 26(a) be
amended to conform to Fed. R. Civ. P. 6(a), which
excludes weekends from consideration whenever the period
for action is less than 11 days; or, extending the time
under Fed. R. App. P. 41(a) to 14 days. The current rule
uses the same 7 day time frame.

Reporter’s Notes:

1. The draft of Rule 40 attached to this memorandum has been
amended in accord with suggestion 1l.a. The underlined sentence
beginning at line 5 allows 45 days for filing a petition for
rehearing in a civil case only for the United States or an agency
or officer thereof. Other parties to the same case must file
within the usual 14 day period. The Committee Note has been
amended to reflect this change.

2. The draft of Rule 41(a) has been amended at line 12 to provide
that the mandate must issue within 7 days after entry of the order
denying a petition for rehearing. This implements suggestion 1l.b.
This change appears to be consistent with the provision in 41(b)
that a court of appeals must issue the mandate immediately after
receiving a copy of a Supreme Court order denying a petition for

writ of certiorari.
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3.  The word "application" has been changed to "petition" at lines
14 and 19 of the draft of Rule 41. This implements suggestion 2.

4. No changes have been made to implement suggestion 3. Some
members of the Committee will recall that several years ago, the
Criminal, Bankruptcy, and Appellate Advisory Committees all
proposed to amend their rules to conform to Fed. R. Civ. P. 6(a)
concerning the computation of time. The project was abandoned when
it was discovered that such a change would cause substantial
disruption in bankruptcy practice and some difficulty in criminal
cases. The appellate community did not object to the change, but
when the move to uniformity was abandoned, saw no need to change a
rule that did not seem to cause any. difficulties. Therefore, I
think it best to leave this suggestion for further committee
discussion.



Ttem 91-4. Proposed amendments to Rule 32, governlng the form
of documents.

Two public comments and two internal comments were received.

1.

Judge Newman supports the effort to standardize type
styles but suggests several changes:
aiw ' Normal text should be in roman font.

”bmw(‘For non-typographic processes, the "11 characters
o per inch" standard is net clear enough. If the
“effort is: to prthblt proportlonal fonts,‘the rule
should. say / wand giwve. nan,‘examplel such as

‘ Mcourier." \
c. Textudl . footnotes should‘fnot be double spaced,
requlrlng that they be in the same 51ze type is

adequate.

d. Requiring all briefs produced by non-typographic
processes to be double-spaced may have unintended
consequences. Word processors can produce text
that is wvisually indistinguishable from standard
typographic process. A brief prepared by such a
technique should be subject to the same rules that
govern the standard typographic process.

As to all four of the proceeding points, Judge Newman suggests
review of the new second circuit local rule. A copy of the
second circuit rule is attached to this page.

e. The rule should not require that all briefs and
appendices be bound to permit them to 1lie flat
because coil bindings take extra space and become
entangled with other documents.

Mr. Cole, a practitioner, makes no general comment about
the proposed changes in the Rule but focuses upon the
binding requirement. He favors the change but suggests
that the language be more specific and require spiral
binding. He also suggests that the committee consider a
uniform rule as to whether briefs produced in any manner
other than standard typographic process use only one side
of each sheet or both.

Mr. Spaniol notes that Rule 32(a) refers to "parties
allowed to proceed in forma pauperis." The statute, 28
U.S.C. § 1915 uses the term "persons" rather than
"parties." Mr. Spaniol further notes that both Rule 32
and Rule 31 make reference to "carbon'" copies. Because
carbon copies are so infrequently used, he suggests
dropping the term.

Mr. Munford makes several suggestions:
a. He points out that an eleven characters per inch

requirement eliminates proportlonal typeface. He
recommends that proportions spacing be allowed if
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twelve point type is used.

b. He objects to the double spacing of textual
footnotes.

c. He asks what the title of an appellant’s principal
brief should be --"Brief for Appellant" (new Rule
32(a)(4)): "Brief of the Appellant" (former Rule
28(a); or "Appellant’s Brief" (new Rule 28(a))?

d. He also points out that in the committee note, the
word "insure" in the first paragraph should be

"ensure."

Reporter’s Notes:

1. I have made no changes with regard to the questions of fonts
or binding. I leave those for committee discussion. I also did
not delete the use of the term "carbon" copies. I recall that
there was discussion of that issue at the October meeting, and a

' decision was made to retain the provision.

2. The draft of Rule 32 has been amended to provide that
footnotes may be single spaced. The change was made at line 16.
In the published version, the sentence beginning at line 16
provided: "Headings and footnotes may be single spaced except that
footnotes that are not limited to citations must be spaced the same

as the text." The change implements suggestions l1l.c. and 4.b.
3. The draft has been amended to refer to persons proceeding in

forma pauperis. The changes occur at lines 8 and 65. These
changes implement suggestion 3.

4. The committee note has been amended to substitute the word
"ensure" for "insure." This implements suggestion 4.d.

5. With regard to the question of the title of an appellant’s
principal brief, is uniformity of title required? The change in
Rule 28(a) from Brief of the Appellant to Appellant’s Brief was
made at the suggestion of the Style Subcommittee. If the title is
to include the party’s name, the title used in 32(a)(4) works best.
If uniformity is desired, 28(a) can be changed once again.
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Local Rule 32. Form of Briefs; the Appendix; and Other Papers

".{(a) . 8tandard typographic printing. In all documents
(including briefs, appendices, motions, and petitions for
rehearing) produced by standard typographic printing (or other
method that 'is wvisually identical to standard typographic
printing), itext ‘and footnotes shall ‘appear in 1ll-point or larger
type with a 2-point or more leading between lines. Sans serif type
and compacted or otherwise compressed printing features are
prohibited. Page dimensions are set forth in FRAP 32(a).

(b) Other document production processes. In all documents
(including briefs, appendices, motions, and petitions for
rehearing) produced by duplicating, copying, word-processing, or
means other than standard typographic printing (except for a method
that is visually identical to standard typographic printing), text

and footnotes shalliappéar in non-proportional (e.g., Courier)
typeface no smaller than ll-point produced by a typewriting element
or print font. Proportional fonts, italics (except for case

citations, emphasis, and similar customary uses), sans serif type,
and compacted or otherwise ' compressed printing features are
prohibited. All text in' such documents shall be double-spaced.
Quoted material and footnotes may be single-spaced. Page
dimensions are set forth in FRAP 32(a).

(c) Brief covers. The number of the case shall be printed in
type at least one inch high in the upper right-hand corner of the
cover of each brief and appendix, and the cover of every brief must
clearly indicate the name of the party on whose behalf the brief is
filed.
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Item 91-5. New Rule 49 is proposed. It authorizes the use of
special masters in the courts of appeals : :

NO COMMENTS WERE RECEIVED.
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E. Item 91-8. The proposed amendment to Rule 25 provides téat
whenever service 'is' accomplished by mailing, -the proof ;of
service must 1nc1ude the addresses to which the papers wére
malled. 2

5
. B3
* ki

One internal comment was received.
Mr. Munford asks why the address is required only when servrce
is accomplished by mail. He suggests that the same questhms
arise if service is accomplished by hand delivery <n:§by
facsimile.

Reporter’s Note

The draft of Rule 25 has been amended to prov1de tha*:a
certificate of service include not only the addresses to whirch
papers were mailed, but also the addresses at which papers we

delivered. F
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Item 91-9. The proposed amendment to Rule 32 requires counsel
to include their telephone numbers on the covers of briefs and
appendices.

NO COMMENTS WERE RECEIVED.

10



G.

Item 91-11. The proposed amendment to Rule 25 provides that
a clerk may not refuse to file a paper 'solely because the
paper is not presented in the proper form.

NO COMMENTS WERE RECEIVED.
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H. JTtem 91-12. Rule 33, governing appeal conferences, was
completely rewritten.

There is one public comment and one internal comment.

1. Judge Newman does not comment generally on the proposed
amendments but suggests specifically that the 1anguage be
amended to make it clear that the choice of an in-person
or telephone conference is the court’s not the parties.
He suggests adding ", as the court directs," after the
word telephone on line 24 of the published rule.

2. The Solicitor General’s office has suggested amending the
third paragraph of the Committee Note.

a. First, they suggest deleting the third sentence,
"The Committee realizes that when the party is a
corporation or government agency, the party can
attend only through agents." The sentence is
merely a truism and may be misleading. In many
suits concerning the government, the party is not
an agency but a government official but it is still
necessary to send an agent. There should not be an
inference that suits against government officials
are different from suits against government
agencies.

b. Second, they recommend rewriting the fourth
sentence as follows:

The language of the rule is broad enough to
allow a court to determine that an executive
or employee (other than the general counsel)
of a corporation or government agency with
authority ewver regarding the matter at 1ssue

constitutes "the party."

Reporter’s Notes:

1. The draft has been amended at line 19 to indicate that the
court determines whether a conference will be in-person or by
telephone. This implements suggestion 1.

2. The Solicitor General’s suggested changes have been made in
paragraph three of the Committee Note.

12



Item 91-13. The proposed amendments to Rule 41 provide that
a motion for stay of mandate must show that a petition for
certiorari would present a substantial question and that there
is good cause for a stay.

NO COMMENTS WERE RECEIVED..
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ITtem 91-22. Rule 9 governing review of a release decision in
a criminal case was completely rewritten.

There is one public comment.

Judge Dorsey, a United States District Judge, makes no general
comment about the proposed amendments to Rule 9 but suggests
that subdivision (c) should refer to 18 U.S.C. § 3145 (c). He
states that the difficulty of resolving the interrelation
between §§ 3142 and 3143 with § 3145(c) suggests that the rule
should also refer to § 3145(c).

Reporter’s Note:

The suggested change has been made. Subdivision (c) deals

with criteria for release. Section 3145(c) provides:

(c) Appeal from a release or detention order.-- An
appeal from a release or detention order, or from a
decision denying revocation or amendment of such an
order, is governed by the provisions of section 1291 of
title 28 and section 3731 of this title. The appeal
shall be determined promptly. A person subject to
detention pursuant to section 3143(a)(2) or (b)(2), and
who meets the conditions of release set forth in section
3143(a)(1) or (b)(1), may be ordered released, under
appropriate conditions, by the judicial officer, if is
clearly shown that there are exceptional reasons why such

person’s detention would not be appropriate. (Emphasis
added.) ‘

14



K. Item 91-26. The proposed amendment to Rule 28 requires a
brief to contain a summary of argument. ‘

There is one public comment.

Judge Newman states ‘that requiring a brief to contain a
summary of the argument 'is ill-advised. He does not believe
that it is useful .a judge must still read the main argument.
He doubts that an argument is clearer because a summar/ is
prov1ded ‘He suggests, that the ch01ce 'should be left to each
court and to the parties” in courts that do not require a
summary.

Reporter’s Note:

If the Committee agrees that the change is ill-advised, the
proposal may be dropped and current Rule 28 will remain unchanged.
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L. Item 91-27. This item involved amendment of all appellate
rules requiring the filing of copies of documents with a court
of appeals.

NO COMMENTS WERE RECEIVED.

Reporter’s Note:

Although no comments were received dealing with the number of
copies problem, Mr. Spaniol submitted a comment concerning Rule
26.1, one of the rules amended as part of this process. Rule 26.1
requires a corporate disclosure statement to identify all "parent
companies, subsidiaries (except wholly owned subsidiaries), and
affiliates that have issued shares to the public." Mr. Spaniol
notes that the Supreme Court dropped "affiliates" from its list
because no one understood what it meant. The term was used in a
number of local rules at the time of the drafting of Rule 26.1. The
Committee may wish to discuss the possibility of dropping the term.

16
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Rules published 1/93
Draft amendments 4/93

Rule 3. Appeal as of Right - How Taken

(a) _Filing the Notice of Appeal.-- An appeal permitted by law
as of right from a district court to a court of appeals shal} must

be taken by filing a notice of appeal with the clerk of the

district court within the time allowed by Rule 4.. Aﬁ‘the.time of

filing, the appellant must furnish the clerk with sufficient copies

of the notice of appeal to enable the clerk to comply promptly with

the requirements of subdivision (d) of this Rule 3. Failure of an
appellant to take any step other tpan the timely filing of a notice
/ ‘ ‘

of appeal does not affect the validity of the appeal, but is ground
only for such action as the court of appeals deems appropriate,
which may include dismissal of the appeal. Appeals by permission
under 28 U.S.C. § 1292(b) and appeals in bankruptcy sheil must be

taken in the manner prescribed by Rule 5 and Rule 6 respectively.

* % *

Committee Note

Subdivision (a). The amendment requires a party filing a
notice of appeal to provide the court with sufficient copies of the
notice for service on all other parties.
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Rules published 1/93
Draft amendments 4/93

Rule 5. Appeals Appeal by Permission under 28 U.S.C. § 1292(b)

* * %

(c) Eorm of Papers:; Number of Copies.-- All papers may be
typewritten. Fhree—copies—shallbe—fited with—the—original—but
%he—eeﬁf%—ﬁay—feqﬁéfe—tha%—aéditieﬁai—eepées—be~{ﬁfﬁishedr An

orlqlnal and three conles must be flled unless the court regquires

the filing of a dlfferent number by local rule or bv order in a

particular case.

* % *

Committee Note

Subdivision (c). The amendment makes it clear that a court
may require a different number of copies either by rule or by order
in an individual case. The number of copies of any document that
a court of appeals needs varies depending upon the way in which the
court conducts business. The internal operation of the courts of
appeals necessarlly varies from circuit to circuit because of
differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be
achieved only by settlng the number of copies art1f1c1ally high so
that parties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rather than do
that, the Committee decided to make it clear that local rules may
require a greater or lesser number of copies and that, if the
circumstances of a partlcular case indicate the need for a
dlfferent number of copies in that case, the court may so order.

18




Rules published 1/93
Draft amendments 4/93

Rule 5.1. Appeals Appeal by Permission under 28 U.S.C. § 636(c}{5)
* % %
(c) Form of Papers; Number of Copies.—— All papers may be
typewritten. Thfee—eepées~sha}%Lbe~%é&edéwi%h—%he—efég%ﬁa}T—bﬁ%

-3

original and three copies. must be filed‘uhless the court regquires

the filing of a diffefent’number*byvlocal rule or by order in a

particular case.

* % *

Committee Note

Subdivision (c¢). The amendment makes it clear that a court
may require a different number of copies either by rule or by order
in an individual case. The number of copies of any document that
a court of appeals needs varies depending upon the way in which the
court conducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit because of
differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be
achieved only by setting the number of copies artificially high so
that parties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rather than do
that, the Committee decided to make it clear that local rules may
require a greater or lesser number of copies and that, if the
circumstances of a partlcular case indicate the need for a
different number of copies in that case, the court may so order.
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Rules published 1/93
Draft amendments 4/93

Rule 9. Release in a Criminal Case

{a) Appeal from an Order Regarding Release Before Judgment. -

The district court must state in writing, or orally on the record,

+the reasons for an order regarding release or detention of a

defendant in a criminal case. A party appealing from the order, as

soon as practicable after filing a notice of appeal with the

district court, must file with the court of appeals a copy of the

district court’s order and its statement of reasons. An appellant

who questions the factual basis for the district court’s order must

file a transcript of any release proceedings in the district court

or an explanation of why a transcript has not been obtained. The

appeal must be determined promptly. Tt must be heard, after

reasonable notice to the appellee, upon such papers, affidavits,

and portions of the record _as the parties present or the court may

require. Briefs need not be filed unless the court so orders. The

court of appeals or a judge thereof may order the release of the

defendant pending decision of the appeal.
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Rules published 1/93
Draft amendments 4,/93

(b) Review of an Order Regarding Release After Judgment of

Conviction. —-- A party entitled to do so may obtain review of a

district court’s order regarding release that is made after a

Judgment of conviction by filing a notice of anneal‘from‘that order

with the district court, or by filing a motion with the court of

appeals if the party has already filed a notice of appeal from the

judgment of conviction or the terms. of the sentence. Both the

order and the review are subject to Rule 9(a). In addition, the

papers filed by the applicant for review must include a copy of the

judgment of conviction.

(c) Criteria for Release. The decision regarding release

must be made in accordance with applicable provisions of Title 18

U.S.C. 8§88 33142, 3143 and 3145(c).

Committee Note

Rule 9 has been entirely rewritten. The basic structure of
the rule has been retained; subdivision (a) governs appeals from
bail decisions made before sentencing, subdivision (b) governs
review of bail decisions made after sentencing and pending appeal.

Subdivision (a). The subdivision applies to appeals from "an
order regarding release or detention" of a criminal defendant
before judgment of conviction, i.e., before sentencing. The old
rule applied only to a defendant’s appeal from an order "refusing
or imposing conditions of release." The new broader language is
needed because the government is now permitted to appeal bail
decisions in certain circumstances. 18 U.S.C. §§ 3145 and 3731.
For the same reason, the rule now requires a district court to
state reasons for its decision in all instances, not only when it
refuses release or imposes conditions on release.

The rule requires a party appealing from a district court’s
decision to supply the court of appeals with a copy of the district
court’s order and its statement of reasons. In addition, an
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appellant who questions the factual basis for the district court’s
decision must file a transcript of the release proceedings if
possible., 'The rule also permits a court to require additional
papers. A court must act promptly to decide these. appeals lack of
pertinent information can' cause delays. = The .old:rule. 1eft the
determination of what should be filed entlrely within the party’s
discretion; .it . .stated that, ‘the. court of appeaLs would'thear the
appeal "upon such papers, aff1dav1ts and portlons of the record as
the parties shall present.". = .| KNP o

Subdivision (b). This subdivision applies to review of a
district court s decision regarding release made after judgment of
conviction. Impllclt in the first sentence, but less clear than in
subdiv151on (a), is the requirement that the initial decision
regarding release after senten01ng must. be made by the district
court. As in subdivision (a), the language has been changed to
accommodate the government’s ablllty to seek review.

The word "review" is used in this subdivision, rather than
"appeal" because review may be obtained, in some instances, upon
motion. Review may be obtained by motion if the party has already
filed a notice of appeal from the judgment of conviction or from
the terms of the sentence. If the party desiring review of the
release decision has not filed such a notice of appeal, review may
be obtained only by filing a notice of appeal from the order
regarding release.

The requirements of subdivision (a) apply to both the order
and the review. That is, the district court must state its reasons
for the order. The party seeking review must supply the court of
appeals with the same information required by subdivision (a). 1In
addition, the party seeking review must also supply the court with
information about the conviction and the sentence.

Subdivision (c). This subdivision has been amended to include
references to the correct statutory provisions.
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Rule 13. Review of a Decisions of the Tax Court

(a) How Obtained: Time for Filing Notice of Appeal.-- Review

of a decision of the United States Tax Court shall must be obtained

by filing a notice of appeal with the clerk of the Tax Court within

90 days after the—deeisienef-the TPawr—Court is—entered- entry of

the Tax Court’s decision. At the time of filing the appellant must

furnish the clerk with sufficient copies of the notice of appeal to

enable the clerk to comply promptly with the requirements of Rule

3(d). If a timely notice of appeal is filed by one party, any

other party may take an appeal by filing a notice of appeal within

120 days after thedeeisionof the TPax-Court—is entered- entry of

the Tax Court’s decision.

* % %

Committee Note

Subdivision (a). The amendment requires a party filing a
notice of appeal to provide the court with sufficient copies of the
notice for service on all other parties.

24
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Rule 21. Writs of Mandamus and Prohibition Directed to a Judge or

Judges and Other Extraordinary Writs

* * %

(d) Form of Papers; Number of Copies.-- All papers may be
typewritten. Three—eopies—shallbefiled—with—the—-eoriginal—but
the—eourt—may—direct—that —additional—cepies—be—Ffurnisheds An
original and three copies must be filed unless the court requires

the filing of a different number by local rule or by order in a

particular case.

Committee Note

Subdivision (d). The amendment makes it clear that a court
may require a different number of copies either by rule or by order
in an individual case. The number of copies of any document that
a court of appeals needs varies depending upon the way in which the
court conducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit because of
differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be
achieved only by setting the number of copies artificially high so
that parties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. " Rather than do
that, the Committee decided to make it clear that local rules may
require a greater or lesser number of copies and that, if the
circumstances of a particular case indicate the need for a
different number of copies in that case, the court may so order.
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Rule 25. Filing and Service

(a) FEiling. - ©Papers A paper required or permitted to be
filed in a court of appeals must be filed with the clerk. Filing
‘may be accomplished by mail addressed to the clerk, but filing is
not timely unless the clerk receives the papers within the time
fixed for filing, except that briefs and appendices are treated as
filed on the day of mailing if the most éxpeditious form of
delivery by mail, except special delivery, is used. Papers filed
by an inmate confined in an institution are timely filed  if
deposited in the institution’s internal mail system on or before
the last day for filing. Timely filing of papers by an inmate
confinéd in an institution may be shown by a notarized statement or
declaration (in compliance with 28 U.S.C. § 1746) setting forth the
date of deposit and stating that first-class postage has been
prepaid. If a motion requests relief that may be granted by a
single judge, the judge may permit the motion to be filed with the
judge, in which event the judge shall} must note thereon the date—ef

filing date and thereafter give it to the clerk. A court of

appeals may, by local rule, permit papers to be filed by facsimile
or other electronic means, provided such means are authorized by
and consistent with standards established by the Judicial

Conference of the United States. The clerk shall not refuse to

accept for filing any paper presented for that purpose solely

because it is not presented in proper form as required bv these

rules or by anv local rules or practices.
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* * *x

(d)Y Proof of Service.-- Papers presented for filing shal3:
must contain an acknowledgment of service by the person served or
proof of service in the form of a statement of the date and manner

of service, and of the names of the persons served, and of the

addresses to which the papers were mailed or at which they were

delivered, certified by the person who made service. Proof of
service may appear on or be affixed to the papers filed. The clerk
may permit papers to be filed without acknowledgment or proof of
service but shadd} must require such to be filed promptly
thereafter.

(e) Number of Copies.-- Whenever these rules reguire the

filing or furnishing of a number of coples, a court may regquire a

different number by local rule or by order in a particular case.

Committee Note

Subdivision (a). Several circuits have 1local rules that
authorize the office of the clerk to refuse to accept for filing
papers that are not in the form required by these rules or by local
rules. This is not a suitable role for the office of the clerk and
the practice exposes litigants to the hazards of time bars; for
these reasons, such rules are proscribed by this rule. This
provision is similar to Fed. R. Civ. P. 5(e) and Fed. Bankr. R.
5005.

The Committee wishes to make it clear that the provision
prohibiting a clerk from refu51ng a document does not mean that a
clerk’s office may no longer screen documents to determine whether
they comply with the rules. A court may delegate to the clerk
authority to inform a party about any noncompliance with the rules

" and, if the party is willing to correct the document, to determine

a date by which the corrected document must be resubmltted. If a
party refuses to take the steps recommended by the clerk or if in
the clerk’s judgment the party fails to correct the noncompliance,
the clerk must refer the matter to the court for a ruling.
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service must state the addresses to which the papers were mailed or
at which they were delivered. The information may be helpful when
service is disputed. The Federal Circuit has a similar local rule,
Fed. Cir. R. 25.

Subdivision (e). Subdivision (e) is a new subdivision. It
makes it clear that whenever these rules require a party to file or
furnish a number of copies a court may require a different number
of copies either by rule or by order in an individual case. The
number of copies of any document that a court of appeals needs
varies depending upon the-way in which the court conducts business.
The internal operation of the courts of appeals necessarily varies
from circuit to circuit because of differences in the number of
judges, the geographic area included within the circuit, and other
such factors. Uniformity could be achieved only by setting the
number of copies artificially high so that parties in all circuits
file enough copies to satisfy the needs of the court requiring the
greatest number. Rather than do that, the Committee decided to
make it clear that local rules may require a greater 'or lesser
number of copies and that, if the circumstances of a particular
case indicate the need for a different number of copies in. that
case, the court may so order. ‘

A party must consult local rules to determine whether the
court requires a different number than that specified in these
national rules. The Committee believes it would be helpful if each
circuit either: 1) included a chart at the beginning of its local
rules showing the number of copies of each document required to be
filed with the court along with citation to the controlling rule;
or 2) made available such a chart to each party upon commencement
of an appeal; or both. If a party fails to file the required
number of copies, the failure does not create a jurisdictional
defect. Rule 3(a) states: "Failure of an appellant to take any
step other than the timely filing of a notice of appeal does not
affect the validity of the appeal, but is ground only for such
action as the court of appeals deems appropriate . . ."
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Rule 26.1 Corporate Disclosure Statement

Any non-governmental corporate party to a civil or bankruptcy
case or agency review préceeding and any non-governmental corporate
defendant in a criminal case sha}t must file a statement
identifying all parent companles sub51d1arles (except.wholly owned
subsxdlarles), and afflllates that. have 1ssued shares to the

o

public. The statement shait must be‘flled w1th a party"s principal

brief or upon filing a motion, response, petition or answer in the
court of appeals, whichever first occurs, unless a local rule

requires earlier filing. Whenever the statement is filed before a

party’s principal brief, an original and three copies of the
statement must be filed unless the cautt requires the filing of a
different number by local rule or by order in a particular case.
The statement shail must be included'in the front of the table of
contents in a‘party’a‘principal brief even if the statement was

previously filed.

Committee Note

The amendment requires a party to file three copies of the
disclosure statement whenever the statement is filed before the
party’s principal brief. Because the statement is included in each
copy of the party’s brief, there is no need to require the flllng
of additional copies at that time. A court of appeals may require
the filing of a different number of copies by local rule or by
order in a particular case.
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Rule 27. Motions

* *x %

(d) Form of Papers; Number of Copies.-- All papers relating
to a motions may be typewritten. Three-ecopies—shall be-fited with

e
kY

furpisheds An original and three copies must be filed unless the

court requires the filing of a different number bv local rule or by

order in a particular case.

Committee Note

Subdivision (d). The amendment makes it clear that a court
may require a different number of copies either by rule or by order
in an individual case. The number of copies of any document that
a court of appeals needs varies depending upon the way in which the
court conducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit: because of
differences in the number of judges, the geographic area included
within the circuit, and other such factors. Uniformity could be
achieved only by setting the number of copies artificially high so
that parties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rather than do
that, the Committee decided to make it clear that local rules may
require a greater or lesser number of copies and that, if the
circumstances of a particular case indicate the need for a
different number of copies in that case, the court may so order.
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Rule 28. Briefs

(a) Appellant’s Brief.-- The brief of the appellant must contain,

under appropriate headings and in the order here indicated:

* % %

5 A summary of argument. The summary_ should contain a

succinct, clear, and accurate statement of the arguments made in

the body of the brief. It should not be a mere repetition of the

argument headings.

5 (6) An argument. The—argunrenrt—may—be—Ppreceded—by—a

SuRmary- The argument must contain the contentions of the
appellant on the 1ssues presented and the reasons therefor, with
citations to the authorities, statutes, and parts of the record
relied on. ' The argument must also include for each issue a concise
statement of the appllcable standard of review; this statement may
appear in the dlscu551on of each issue or under a separate headlng
placed before the dlSCUSSlon of the issues.
ey (7)) A short conclusion stating the precise relief
sought. |
(b) Appellee’s Brief.--The brief of the appellee must conform
to the requirements of paragraphs (a)(1)-t5)> (6) , except that none
of the following need appear unless the appellee is dissatisfied
with the statement of the appellant:
(1) the jurisdictional statement:;
(2) the statement of the issues;
(3) the statement of the case;
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(4) the statement of the standard of review.

Committee Note

Subdivision (a). The amendment adds a requirement that an
appellant’s brief contain a summary of the argument. A number of
circuits have local rules requiring a summary and the courts report
that they find the summary useful. See, D.C. Cir. R. 11(a)(5); 5th
Cir. R. 28.2.2; 8th Cir. R. 28A(i)(6); 11th Cir. R. 28-2(1i); and
Fed. Cir. R. 28.

Subdivision (b). The amendment adds a requirement that an
appellee’s brief contain a summary of the argument.
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Rule 30. Appendix to the Briefs

(a) Duty of Appellant to Prepare and File:; Content of

Appendix; Time for Filingz Number. of Copies.~- The appellant shal3d
must pfepare and fi%gtan appendix to the briefs whighwsha%% must
contain: (1) thé*reievaﬁt docket entries in the proceeding below;
(2) any relevant pégtions of fhe pleadings, charge, fihdingsL or
opinion; (3) the judgment, order, or decision in question; and (4)
any other parts of the record to which the parties wish to direct
the particular attention of the court. Except where they have
independent relevance, memoranda of law in the district court
should not be included in the.appendix. The fact that parts of the
record are not included in the appendix shall not prevent the
parties or the court from relying on such parts.

Unless filing is to be deferred pursuant to the provisions of
subdivision (c¢) of this rule, the appellant shald must serve and
file the appendix with the brief. Ten copies of the appendix shatdt
must be filed with the clerk, and one copy shadi3: must be served on

counsel for each party separately represented, unless the court

shald requires the filing or service of a different number by local

rule or by order in a particular case direet—the—filing-erserviee
ef—a-—lesser—numnber.
* % %
Committee Note
Subdivision (a). The only substantive change is to allow a
court to require the filing of a greater number of copies of an

appendix as well as a lesser number.
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Rule 31. Filing and Service of a Briefs

* % %

(b) Number of Copies to Be Filed and Served.-- Twenty-five
copies of each brief shald} must be filed with the clerk, uniess—the

court—by-order—in—a particular-—ecase—shall—directa lesser number

and two copies shald must be served on counsel for each party

separately represented unless the court requires the filing or

service of a different number by local rule or bv order in a

particular case. If a party is allowed to file typewritten ribbon

and carbon copies of the brief, the original and three legible
copies shatt must be filed with the clerk, and one copy shkall must

be served on counsel for each party separately represented.

* * *

Committee Note

Subdivision (b). The amendment allows a court of appeals to
require the filing of a greater, as well as a lesser, number of
copies of briefs. The amendment also allows the required number to
be prescribed by local rule as well as by order in a particular
case.
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Rule 32. Form of a Briefs, he an AppendixL and Other Eapers

(a) _Form of a Briefs and ke an Appendix. ~- Briefs—and

appendices A brief or appendix may be produced by standard
typographic prihting‘br”by'anywduplicating or copying pfécess
whieh that produces a clear‘black:image‘On white papef. ‘Carbon
copies of briefs—and-appendices a brief or appendix may not be
submitted without the court’s permission ef—the—eeurt, except in

behalf of parties—allewed—te—proeeced pro se persons proceeding in

forma pauperis.

A brief or appendix produced by the standard tvpographic

process must be printed in 11 point type or larger: those

produced by any other process must be printed with not more fhan

11 characters per inch with double spacing between each line of

text. OQuotations and footnotes must appear in the same size type

as _the text. OQuotations more than two lines long mav be indented

and single spaced. Headings and footnotes may be single spaced.

211 printed matter must appear—in et leastIl point—type be

on opaque, unglazed paper. Briefs—and-appendices A brief or
appendix produced by the standard typographic process shald must

be bound in volumes having pages 6-1/8 by 9-1/4 inches and type
matter 4-1/6 by 7-1/6 inches. Those produced by any other
process shail must be bound in volumes having pages 8-1/2 by 11
inches and type matter not exceeding 6-1/2 by 9-1/2 inches—with

deuble—spacitng—between—each—line-—of+text. A brief or appendix

must be stapled or bound in _any manner that is secure, does not
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obscure the text, and that permits it to lie flat when open. In

Copies of the reporter’s transcript and other papers

reproduced in a manner authorized by this rule may be inserted in
the appendix; such pages may be informally renumbered if

necessary.

are—avattable; Except for pro se parties, the cover of the

appellant’s brief ef—the—appellant—sheuld must be blue; that—ef
the—appettee the appellee’s, red; that—ef an intervenor’s or

amicus curiae’s, green; that—ef and any reply brief, gray. The

cover of the—appendix;—ifseparately printed—should a separately
printed appendix must be white. The front eevers—eof the briefs

and—efappendices,—if-separatelyprinted—shall cover of a brief

and of a separately printed appendix must contain:

(1) the name of the court and the number of the case; the number

of the case must be centered at the top of the front cover:

(2) the title of the case (see Rule 12(a));:

(3) the nature of the proceeding in the court (e.g., Appeal,
Petition for Review) and the name of the court, agency, or
board below; |

(4) the title of the document including the name of the party or

parties for whom the document is filed (e.g., Brief for
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Appellant J. Doe -—appendisx); and
(5) the pames name, and office addresses _,_and telephone number

of counsel representing the party em—whese-—behalf for whom
the document is filed.

(b) Form of Other Papers.-- Petitiens A petition for

rehearing, a suggestion for rehearing in banc, and any response

to such petition or suggestion must shalt be produced in a manner

P

prescribed by subdivision (a).
Motieons—and—ether—papers A motion or other paper may be
produced in like manner, or #hey it may be typewritten upesn on
opaque, unglazed paper 8-1/2 by 11 inches in size. Lines of
typewritten text shall must be double spaced. Consecutive shéets
shalt must be attached at the left margin. Carbon copies may be

used—for—f£iltingand-serviee—if—they—are—tegible not be filed or

served without the court’s permission except by pro se persons

proceeding in forma pauperis. A motion or other paper addressed

to the court shal} need not have a cover but must contain a
caption setting—ferth that includes the name of the court, the
title of the case, the f£i}e case number, and a brief descriptive

title indicating the purpose of the paper.

Committee Note

Subdivision (a). A number of stylistic and substantive
changes have been made in subdivision (a). A new paragraph has
been added governing the printing of a brief or appendix. The
old rule simply stated that a brief or appendlx produced by the
standard typographic process must be printed in at least 11 point:
type or, if produced in any other manner, the lines of text must
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be double spaced. Today few briefs are produced by commercial
printers or by typewriters; most are produced on and printed by
computers. The availability of computer fonts in a variety of
sizes and styles has given rise to local rules limiting type
styles. D.C. Cir. R. 11(a); 5th Cir. R. 32.1; 7th Cir. R. 32;
10th Cir. R. 32.1; '11th Cir. R. 32-3; and Fed. Cir. R. 32(a).
The Advisory Committee believes that some standards are needed

- both to ensure that all litigants have an equal opportunity to

present their material and to insure that the documents are
easily legible. The standard adopted in this rule for documents
produced by any method other than the standard typographic
process is that the text, including quotations and footnotes,
must be printed with no more than 11 characters per inch. That
standard is identical to that used by the Seventh Circuit and was
chosen for its ease of administration. The rule permits single
spaced and indented quotations.

The rule allowing a person proceeding in forma pauperis to
file carbon copies has been limited to pro se persons proceeding
in forma pauperis. Because photocopying is inexpensive and
widely available, the Committee believes that it is appropriate
to prohibit parties represented by assigned counsel from filing
carbon copies unless the court orders otherwise.

The rule requires a brief or appendix to be bound or stapled
in any manner that is secure, does not obscure the text, and that
permits the document to lie flat when open. Many judges and most
court employees do much of their work at computer keyboards and a
brief that lies flat when open is more than a minor advantage.
The Federal Circuit already has such a requirement, Fed. Cir. R.
32(b) and the Fifth Circuit rule states a preference for it, 5th
Cir. R. 32.3.

The rule requires that the number of the case be centered at
the top of the front cover of a brief or appendix. This will aid
in identification of the document and again the idea was drawn
from a local rule. 2d Cir. R. 32. The rule also requires that
the title of the document include the name of the party or
parties on whose behalf the document is filed. 1In those
instances in which there are multiple appellants or appellees,
this information is very useful to the court. The rule also
requires that attorneys’ telephone numbers appear on the front
cover of a brief or appendix.

Having amended the national rule to provide additional
detail, it is the Committee’s hope that there will be little need
for local variation and that many of the existing local rules
will be repealed. It is the Committee’s further hope that before
a circuit adopts a local rule governing the form or style of
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papers, the circuit will carefully weigh the advantage of the
proposed local rule against the difficulties and inefficiencies
local variations create for national practitioners.

Subdivision (b). The old rule requ1red a petltlon for
rehearlng to be produced in the same manner as a brief or 5
appendlx.“ The new rule also requires that a. suggestlon for
rehearlng 1n banc and a response' to elther a petition for panel

rehearlng or a suggestlon for rehearlng 1‘wbanc be prepared in
the same manner. ! ; B .

3

Wlth regard to motlons or other papers the only substantlve
change‘;s of o T rbon’ copies to pro se, persons
who are.prg : ‘ ‘ “s;w ‘"This change parallels the
change in subd1v151on (a). ‘Qfg“ﬂ‘wg P
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Rule 33. Appeal Conferences

The court may direct the attorneys, and in_ appropriate cases

the parties, to participate in one or more conferences to address

any matter that may aid in the disposition of the proceedings,

including the simplification of the issues and the possibility of

settlement. A conference may be conducted in person or by

telephone, as the court directs, and be presided over by a judge

or other person designated by the court for that purpose. Before

a settlement conference, attornevs must consult with their

clients and obtain as much authority as feasible to settle the

case. As a result of a conference, the court may enter an order

controlling the course of the proceedinas or implementing anvy
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settlement agreement.

Committee Note

Rule 33 has been entirely rewritteh. The new rule makes
several changes.

The caption of the rule has been changed from "Prehearing
Conference" to "Appeal Conferences" to reflect the fact that
occasionally a conference is held after oral argument.

The rule permits the court to require the parties to attend
the conference in appropriate cases. The Committee does not
contemplate that attendance of the parties will become routine,
but in certain instances the parties’ presence can be useful.
The language of the rule is broad enough to allow a court to
determine that an executive or employee  (other than the general
counsel) of a corporation or government agency with authority
regarding the matter at issue, constitutes "the party."

The rule includes the possibility of settlement among the
possible conference topics.

The rule recognizes that conferences are often held by
telephone. ‘

The rule allows a judge or other person designated by the
court to preside over a conference. A number of local rules
permit persons other than judges to preside over conferences.
1st Cir. R. 47.5; 6th Cir. R. 18; 8th Cir. R. 33A; 9th Cir. R.
33-1; and 10th Cir. R. 33.

The rule requires an attorney to consult with his or her
client before a settlement conference and obtain as much
authority as feasible to settle the case. An attorney can never
settle a case without his or her client’s consent. Certain
entities, especially government entities, have particular
difficulty obtaining authority to settle a case. The rule
requires counsel to obtain only as much authority "as feasible."
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Rule 35. Determination of Causes by the Court in Banc

* % *

(d) Number of Copies.-- The number ofyconies that must be

filed may be prescribed by local rule and mav be altered by order

in a particular case.

Committee Note

Subdivision (d). Subdivision (d) is added; it authorizes
the courts of appeals to prescribe the number of copies of
suggestions for hearing or rehearing in banc that must be filed.
Because the number of copies needed depends directly upon the
number of judges in the circuit, local rules are the best vehicle
for setting the required number of copies. ' ‘
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Rule 38. Damages and Costs for delay Frivolous Appeals

If a court of appeals shall determine that an appeal is

frivolous, it may, after notice from the court and reasonable

opﬁortunity to respond, award just damages and single or double
costs to the appellee.

Committee Note

The amendment requires a court of appeals to give notice and
opportunity to respond before imposing sanctions. The amendment
reflects the basic principle enunciated in the Supreme Court’s
opinion in Roadway Express, Inc. v. Piper, 447 U.S. 752, 767
(1980), that notice and opportunity to respond must precede the
imposition of sanctions. The form of the notice and opportunity
purposely are left to the court’s discretion. However, the
amendment requires that the court notify a party that it is
contemplating sanctions. Requests, either in briefs or motions,
for sanctions have become so commonplace that it is unrealistic
to expect careful responses to such requests without any
indication that the court is actually contemplating such
measures.
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Rule 40. pPetition for Rehearing

(a) Timé for Filing: Content; Answer: Action by Court if

G

ranted.-- A petition for rehearing may be filed within 14 days

after entry of judgment unless the time is shortened or enlarged

by order or by local rule. However,

in all civizl cases the time

withinlwhich the United States or an_agency or officer thereof

may seek rehearinq‘shall be 45 days after entry of Judgment

unless the time is shortened or enlérqed by order.

. No
answer to a petition for rehearing will pe received unless
requested by the court, but a petition for rehearing will
ordinarily not be granted in the absence of such a request. If a

the particular case.

Committee Note
=Qmmittee Note

Subdivision (a). The amendment lengthens the time within
which the Unitedqd States i
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has no effect upon the time for filing in criminal cases or for
nongovernmental parties in civil cases. The amendment makes '
nation-wide the current practice in the District of Columbia and
the Tenth Clrcu1ts see D.C. Cir. R. 15(a), 10th Cir. R. 40.3.
This amendment,’ analogous to the prov151on in Rule 4(a) extending
the time for flllng a notlce of. appeal in,cases involving the

'~ United States, recognlzes ‘that the Solicitor General needs time

to conduct a thorough review of the merits of a Case ‘before
requesting a rehearlng In a case in whlch a court of appeals
believes it necessary to restrlct the tlme for; flllng d-rehearing
petltlon, the amendment prov1des that the court may do so by
order. Although the f1rst sentence of Rule 40 permlts a ‘court of
appealsi'to i shorten or lengthen the usual 14 day flllng perlod by
order or by local rule, the sentence governing' appeals in civil
cases 1nvolvmng the Unlted States purposely 11m1ts a court’s

power to alter the 45 day perlod to. orders ‘in ‘gpecific cases. If
a court of appeals could adopt ‘a local rule shortening the time
for filing a petltlon for rehearlng in all cases~1nvolv1ng the
United States, ‘the purpose of the amendment would be defeated.

i
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Rule 41. Issuance of Mandate; Stay of Mandate

(a) Date of Issuance. -- The mandate of the court shaidt

nust issue 2% 7 days after the entry—of Judgment expiration of

the time for filing a petition

for rehearing unless such a

petition is filed or the time is shortened or enlarged by order.

A certified copy of the judgment and a copy of the opinion of the
court, if any, and any direction as to costs shall constitute the
mandate, unless the court directs that a formal mandate jissue.
The timely filing of a petition for rehearing will stay the
mandate until disposition of the petition unless otherwise
ordered by the court. If the petition is denied, the mandate
shait must issue within 7 days after entry of the order denying

the petition unless the time is shortened or enlarged by order.

(b) Stay of Mandate Pending Zpplieatien Petition for
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party who files a motion requesting a stay of mandate pending

petition to the Supreme Court for a writ of certiorari must file,

at the same time, proof of service on all other parties. The

motion must show that a petition for certiorari would present a

substantial guestion and that there is good cause for a stav.

The stay shal}r cannot exceed 30 days unless the period is

extended for cause shown —Ff or unless during the period of the
stay there—is—filed—withthe-elerk-eof-the-ecourt-of appeals |, a
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notice from the clerk of the Supreme Court is filed showing that
the party who has obtained the stay has filed a petition for the

writ im—thet—eeurt, in which case the stay shal} will continue

until final disposition'b§ theé Supreme Court. Upen—the—filting—eof

writ—ef—eertiorari—the—mandate—shall issue—immediately+- The

court of appeals must issue the mandate immediately when a copy

of a Supreme Court order denvianthe petition for writ of

certiorari is filed. The court may require a bond or other

security may—be-reguired as a condition to the grant or

continuance of a stay of the mandate.
Committee Note

Subdivision (a). The amendment conforms Rule 41(a) to
amendment made to Rule 40(a). The amendment keys the time for
issuance of the mandate to the expiration of the time for filing
a petition for rehearing, unless such a petition is filed in
which case the mandate issues within 7 days after the entry of
the order denying the petition. Because the amendment to Rule
40(a) lengthens the time for filing a petition for rehearing in
civil cases involving the United States from 14 to 45 days, the
rule requiring the mandate to issue 21 days after the entry of
judgment would cause the mandate to issue while the government is
still considering requesting a rehearing. Therefore, the
amendment generally requires the mandate to issue 7 days after
the expiration of the time for filing a petition for rehearing.

Subdivision (b). The amendment requires a party who files a
motion requesting a stay of mandate to file, at the same time,

_proof of service on all other parties. The old rule required the

party to give notice to the other parties; the amendment merely
requires the party to provide the court with evidence of having
done so.

The amendment also states that the motion must show that a
petition for certiorari would present a substantial gquestion and
that there is good cause for a stay. The amendment is intended
to alert the parties to the fact that a stay of mandate is not
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granted automatically and to the type of showing that needs to be
made. The Supreme Court has established conditions that must be
met before it will issue a mandate. See, e.q., Barnes v. E-
Systems, Inc. Group Hospital Medical & Surgical Insurance Plan,

112 S.ct. 1 (Scalia, Circuit Justice 1991).
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Rule 49. Masters

A court of appeals may appoint a special master to hold hearings,

if necessary, and to make recommendations as to factual findings

and disposition in matters ancillary to proceedings in the court.

Unless the order referring a matter to a master specifies or

limits the master’s powers, a master shall have power to regulate

all proceedings in everyv hearing before the master and to do all

acts and take all measures necessary or proper for the efficient

performance of the master’s duties under the order including, but

not limited to, reguiring the production of evidence upon all

matters embraced in the reference and putting witnesses and

parties on .oath and examining them. If the master is not a judge

or court emplovee, the court shall determine the master’s

compensation and whether the cost will be charged to any of the

Committee Note

This rule authorizes a court of appeals to appoint a special
master to make recommendations concerning ancillary matters. The
courts of appeals have long used masters in contempt proceedings
where the issue is compliance with an enforcement order. See
Polish National Alliance v. NLRB, 159 F.2d 38 (7th Cir. 1946):
NLRB v. Arcade-Sunshine Co., 132 F.2d 8 (D.C. Cir. 1942); NLRB v.
Remington Rand, Inc., 130 F.2d 919 (2d Cir. 1942). There are
other instances when the question before a court of appeals
requires a factual determination. An application for fees or
eligibility for Criminal Justice Act status on appeal are
examples.

Oordinarily when a factual issue is unresolved, a court of
appeals remands the case to the district court or agency that
originally heard the case. It is not the Committee’s intent to
alter that practice. However, when factual issues arise in the
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first instance in the court of appeals, such as fees for

representation on appeal,
refer such determinations

it would be useful to have authority to
to a master for a recommendation.
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AGENDA II-A
Ttems 89-5 and 90-1
April 20-21, 1993
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TO: The Honorable Kenneth F. Ripple, Chair, and the members of the Advisory
Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter W/

DATE: March 12, 1993

SUBJECT: Items 89-5 and 90-1, amendment of Fed. R. App. P. 35(c)

At its June 1992 meeting, the Standing Committee did not approve the draft amendments
to Rule 35 proposed by the Advisory Committee on Appellate Rules. The Standing Committee
asked the Advisory Committee to reconsider an approach previously considered and rejected by
the Advisory Committee.

The draft submitted to the Standing Committee for consideration made no substantive
change in the Rule 35; the draft simply included within the text of the rule the principle
enunciated in Supreme Court Rule 13.4, that the pendency of a suggestion for rehearing in banc
does not extend the time for filing a petition for certiorari. A copy of the proposal is attached
and is labeled Appendix A. :

The Standing Committee did not approve the draft because it was persuaded that the
Advisory Committee should reconsider the original proposal, i.e., to treat a suggestion for
rehearing in banc like a petition for panel rehearing so that a request for a rehearing in banc will
also suspend the finality of the court’s judgment and thus extend the period in which to file a
petition for certiorari.

In order to aid the April discussion, this memorandum will first outline the existing
problem sought to be corrected and second summarize the actions taken by the Advisory
Committee. o

The Problem

A petition for panel rehearing suspends the finality of a court of appeals judgment until
the rehearing is denied or a new judgment is entered on the rehearing. Therefore, the time for
filing a petition for certiorari runs from the date of the denial of the petition or the entry of a-
subsequent judgment. In contrast, a suggestion for rehearing in banc does not toll the running
of time for seeking certiorari. ‘ ‘

Although the distinction between a petition for rehearing and a suggestion for rehearing
in banc is clear in the rules, the distinction eludes some lawyers and litigants. The confusion
may be caused by the fact that a suggestion for rehearing in banc has the same filing deadline
as a petition for panel rehearing and it is common practice in many circuits to file'a single”.




document that requests both a panel rehearing and a rehearing in banc.!

This confusion gives rise to problems in two situations: First, when a suggestion for
rehearing in banc is filed without a petition for rehearing; second, when the nature of the
document filed is unclear, as when a "petition for rehearing in banc” is filed.?

When a party files a suggestion for rehearing in banc without a petition for rehearing,
the party often wrongly assumes that the time for filing a petition for certiorari is extended.
Several circuits have solved that problem by treating every suggestion for rehearing in banc as
containing both a petition for panel rehearing and a suggestion for rehearing in banc.?

If a party files an ambiguous document, such as a “petition for rehearing in banc," there
is no problem if the court treats the paper as including a petition for panel rehearing. Missouri

1 The Fifth Circuit prohibits such a combined document and requires that a suggestion for
rehearing in banc be filed separately. Fifth Cir. R. 35.2.

2 Of course, technically there is no provision for filing a "Petition for Rehearing in Banc."
However, the Advisory Committee Note to Fed. R. App. P. 35 states that "the suggestion of
a party that a case be reheard in banc is frequently contained in a petition for rehearing,
commonly styled ‘petition for rehearing in banc. > Such a petition is in fact merely a petition for
a rehearing, with a suggestion that the case be reheard in banc."”

Some circuits treat such a document as containing only a suggestion for rehearing in
banc. See United States v. Buljubasic, 828 F.2d 426 (7th Cir. 1987).

3 1{st Cir. LO.P. X. provides: ". .. A suggestion for rehearing en banc will also be

treated as a petition for rehearing before the original panel." 5th Cir. 1.O.P. for Rule 35 states:
" .. A suggestion for rehearing en banc will be treated as a petition for rehearing by the panel
if no petition is filed." 11th Cir. R. 35-6 provides: ". . . A suggestion of rehearing en banc will
also be treated as a petition for rehearing before the original panel. A petition for rehearing will
not be treated as a suggestion for rehearing en banc."

The tenth circuit treats some, but apparently not all, suggestions for rehearing in banc
as petitions for panel rehearing. 10th Cir. R. 35.7 provides: "Procedural and interim matters,
for example, stay orders, injunctions pending appeal, appointment of counsel, leave to appeal
in forma pauperis, and leave to appeal from a non-final order, are not matters subject to en banc
consideration under Fed. R. App. P. 35. En banc suggestions will not be entertained in such
matters, but will be referred as a petition for rehearing to the judge or panel that entered the
order sought to be reheard.”

In contrast, the federal circuit states that it has not adopted the practice of referring a
suggestion for rehearing in banc to the panel that heard the appeal as if it were a combined
petition for rehearing and suggestion for rehearing in banc. Fed. Cir. R. 35, Practice Note.
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v. Jenkins, 110 S. Ct. 1651. If, however, the court treats the paper solely as a suggestion for ,

rehearing in banc the same problem occurs as when a party files only a suggestion.

As many as one hundred petitions for certiorari are ruled untimely each year because the |
party has assumed that the filing of a suggestion for rehearing in banc has extended the time for

filing a petition for certiorari. In an apparent effort to alert parties to the problem, the Supreme
Court amended its Rule 13, the rule governing the time for fihng a petition for certiorari,

effective January 1, 1990. Rule 13.4 provides that if a timely petition for rehearing is filed, the
time for filing the petition for a writ of certiorari runs from the date of the denial of the petition
for rehearing or the entry of a subsequent judgment, The amendment added a sentence to 13.4
stating: "A suggestion made to a United States court of appeals for a rehearing in banc pursuant
to Rule 35(b), Federal Rules of Appellate Procedure, is not a petition for rehearing within the

meaning of this Rule."

At about the same time Mr. St. Vrain, the Clerk of the Eighth Circuit, wrote to the
Committee and suggested that the FRAP Rules be amended so that a suggestion for rehearing
in banc has the same staying effect that a request for panel rehearing has.

The Advisory Committee Deliberations

In October 1990 the Advisory Committee first discussed the shggestion and considered

three possible responses:

1. take no further action;

2. follow the Supreme Court’s lead and try to make the trap obvious by adding
language to Rule 35 that would indicate that a suggestion for rehearing in banc
does not effect the time for filing a petition for certiorari; and,

3. amend the rules so that a suggestion for rehearing in banc extends the time for

filing a petition for certiorari.

Drafts for both the second and third possibilities had been prepared and were before the

Committee. A straw vote of the Committee disclosed that the members favored the third
approach. The Committee was uncertain, however, whether the recent amendment of the
Supreme Court Rule 13.4 indicated that further suggestions from the Advisory Committee would
be disfavored, or whether the amendment was simply an attempt by the Court to help litigants
avoid the time trap. Judge Ripple was asked to speak with Mr. Spaniol, who was at that time
the Clerk of the Supreme Court, about the motivation for the amendment.

Because Mr. Spaniol indicated that the amendment of the Supreme Court rule was not
intended to preclude any further suggestions, the topic was placed on the agenda for the
Advisory Committee Meeting in April 1991. Because of the press of business, the topic was
held over until the Fall of 1991.

At the December 1991 meeting the Advisory Committee considered draft Amendments
to FRAP Rules 35 and 41. The intent of those amendments was to give a request for a
rehearing in banc the same effect as a petition for panel rehearing. Copies of the drafts are




attached; they are labeled Appendix B.

The December 1991 drafts were rejected by the Advisory Committee. The major
stumbling block was that if a request for a rehearing in banc tolls the time for filing a petition

for certiorari, there must be a date certain from which the time begins.to run anew. Under
current culture, a court has no obligation to vote or otherwise act upon a suggestion for:

rehearing in banc. Therefore, the draft provided that if no vote is taken on a suggestion within
30 days of its filing, the court must either enter an order denying the petition or extending the
time for considering it. ‘After lengthy discussion, the Committee concluded-that requiring any
sort of action within a‘time"certain (whether it be 30,.60, or 90 days) is undesirable., The
Commitge@j Qgiieved that stuich a change would disturb collegial processes - such as the shaping
of opinions - that currently operate ‘when a court i$ considering a request for a rehearing in
banc. SIS

Because the Committee had abandoned the course it had earlier favored, the Committee
considered alternate approaches such as requiring every suggestion for rehearing in banc to be
accompanied by a simultaneous petition for panel rehearing. If both requests were placed before
the court, the court would be likely, but not required, to dispose of both simultaneously and thus
start the running of the time for petitioning for certiorari. That approach was rejected because
it might require the pro forma filing of a petition that the parties know is useless and because
it would not guarantee the elimination of the trap unless courts could be compelled to dispose
of both requests simultaneously.

Ultimately, the Committee decided that rather than change the effect of a suggestion for
rehearing in banc, or require the simultaneous filing of a petition for panel rehearing, the most
straight forward approach would be to insert language in Rule 35(c) stating that the pendency
of a suggestion for rehearing in banc does not extend the time for filing a petition for certiorari.
In short, the Committee decided to make the trap obvious rather than eliminate it. The reporter
was asked to prepare drafts for the spring 1992 meeting.

At the April 1992 meeting, the Advisory Committee approved the draft that was rejected
by the Standing Committee.

The Advisory Committee is asked to reconsider an approach that would give a suggestion
for rehearing in banc the same staying effect that a petition for panel rehearing has.
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Appendix A
June 1992 proposal

Rule 35. Determination of a Causes by 4bke a Court in Banc

(c) Time for Suggestion of a Party for Hearing or

Rehearing in Banc; Suggestion Does not stay Mandate.~- If a

party desires to suggest that an appeal be heard initially
in banc, the suggestion must be made by the date er—whieh
when the appelleg's brief is filed: 'A suggestion for a
rehearing in banc must be made within the time Prescribed by
Rule 40 for filing a petition for rehearing, whether the
suggestion is made in such petition or otherwise. The
pendency of such a suggestion, whether or not included in a
petition for rehearing, shall will not affect the finality

of the judgment of the court of appeals,_extend the time for

filing a petition for certiorari, or stay the issuance of

the mandate.
' Committee Note

subdivision (c). The amendment makes no substantive change;
it simply includes within the text of the appellate rules the
rule enunciated in Supreme Court Rule 13.4. The committee hopes -
that inclusion of this language will alert litigants and lawyers
to the fact that, although a petition for panel rehearing
suspends the finality of a court of appeals judgment and extends
the time for filing a petition for certiorari, a suggestion for

rehearing in banc does not extend the time for filing a petition
for certiorari.




Appendix B

December 1991 drafts

suggestions for rehearing in banc" or whether it was an attempt

by the Court to help litigants avoid the time trap that prompted

proposals 89-5 and 90-1.
udge Ripple agreed to spgak with Mr. Spaniol, the Clerk of
the Supreme Court, about the motivation underlying the amendment
of Sup. Ct. R. 13.4. Judge Ripple’s memorandum of January 3,
1991, states that Mr.‘Spaniol was of the opinion that the

amendment of Rule 13.4 was not intended to preclude any further

suggestions that the advisory Committee might have.

The straw vote at the last meeting indicated that a majority

of the committee members favored treating a suggestion for

rehearing in banc like a petition for panel rehearing so that a

request for a rehearing in banc will also suspend the finality of

the court of appeals’ judgment and thus extend the time for
filing a petition for certiorari.
Drafts

1f the committee believes that a request for a rehearing in
banc should have the same effect as a petition for rehearing in
banc, amendment of both Fed. R. App. P. 35 and 41 is necessary.
(The Supreme Court also would need to amend Sup. Ct. R. 13.4.)
DRAFT 1
Rule 35. Determination of causes by the court in banc
* % *
(b) Suggestion Petition of a party for hearing or rehearing 1in
banc. -- A party may—suggcst—the—apprcpriatcncbs—of petition for

a hearing or rehearing in banc. No response shall be filed
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Appendix B

December 1991 drafts

unless the court shall so order. The clerk shall transmit any -
such suggestion petition to the members of the panel and the

judges of the court who are in regular active‘éervice but a vote
need not he taken to determine whether the cause shall be heard
or reheard in banc unless a judge in regular active service or a
judge who was a member of the panel that rendered a decision

sought to be reheard requests a vote, -~on-such-a-suggestien-made

by-a-party- If no vote is taken on such a petition within 30

days of its filing, the court shall enter an order denving the

petition unless the ‘court enters an order extending the time for

considering the petition.

(c) Time for suggestion petition of a party for hearing or
rehearing in bancr-suggestion-does-net-stay-mandate.-- If a party

desires to suggest-that petition for an appeal Lo be heard

initially in banc, the suggesthn petition must be made by the
date on which the appellée’s brief is filed. A suggeation

petition for a rehearing in banc must be made-filed within the
time prescribed by Rule 40 for filing a petition for rehearings
whcthcr—the—suggcstion-is—made-in—such—petition—er—etherwise an

shall be included with the partv’s petition for rehearing if one

is filed. Thc—pcndcncy;cf—such—a—suggestion~whcthcr—er-not
inciuded—in-a;pctition—for—rehcaring—shai}-nct-affect-thc
finaiity-ef—thc~ﬁudgmcnt—of—the—court—of—appca}s—cr-stay-thc
tssuance-of-the-mandate~

Analysis

The purpose of the amendment is to treat a suggestion for a
rehearing in banc like a petition for a panel rehearing so that a
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December 1991 drafts

request for a rehearing in banc will also suspend the finality of
the court of appeals’ judgment and thus extend the period for
filing a petition for writ of certiorari. The deletion of the
last sentence of Rule 35(c) stating that a suggestion for
rehearing in banc does not affect the finality of the judgment or
stay the issuance of the mandate does not affirmatively
accomplish that objective; it.simply sets the stage for such an
amendment. In order to affirmatively accomplish that objective,
Sup. Ct. R. 13.4 must be amended.. The change.in terminology from
"suggestion for rehearing in banc" to "petition for rehearing in
banc" is not necessary to accomplish the committee’s ‘objective
but it reflects the committee’s intent to treat the two requests
similarly.

Because of the discretionary nature of the in banc
procedure, the filing of a suggestion for rehearing in banc does
not require a vote; a vote is taken only when requested by a
judge. It is not the committee’s intent to change the
discretionary nature of the procedure or to require a vote on a
petition for rehearing in banc. However, if a request for
rehearing in banc tolls the time for filing a petition for a writ
of certiorari, some regularized procedure for the disposition of
such requests is needed so that there is a date certain from
which the time for petitioning for certiorari begins to run anew.
Therefore, the draft suggests that if no vote is taken within 30
days, the court shall enter an order denying the petition. The
30 day period is arbitrary and may be either shortened or.
lengthened as the committee deems appropriate.
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Appendix B
December 1991 drafts

DRAFT 2

Rule 41. Issuance of mandate:; stay of mandate

(a) Date of issuance. The mandate of the court shall issue 21
days after the entry of judgment unless the time is shortened or
enlarged by order. A certified Copy of the judgment and a copy
of the opinion of the court, if any, and any direction as to
costs shall constitute the mandate, unless the court directs that
a formal mandate issue. The timely filing of a petition for

rehearing, or of a petition for rehearing in bapc. will stay the

mandate until disposition of the petitions unless otherwise

ordered by the court. If the petition is or petitions are

denied, the mandate shall issue 7 days after entry of the order

denying the last of such petitionsg unless the time is shortened

or enlarged by order.

Analysis

Once again, amending rule 41 so that a timely filing of a
petition for rehearing in banc stays the mandate only advances
the committee’s objective of tolling the time for filing a writ
of certiorari by negative implication: it does not affirmatively
accomplish that objective. Amendment of Sup. Ct. R. 13.4 is
needed to accomplish the desired end.







:rwww

-)‘ »lsmh,,

fant

M wm(\
m' ‘i‘u

‘-,n,\

iy
u}}% e »\
SRR,

\ ‘\\‘ \fg N

i

\* ‘Lw\‘g«;,“
‘\(&‘”&‘*‘q*‘ yﬁ‘k, ‘

U
SO

"\‘st&\‘.‘/
'w«'mw et z'm

Fi

5

i

TS ¥is

M y x‘ C.'
(9 ‘.,mwg Q;(Aﬁ%&\_‘
foiiaTay

;’} ) S
Sy
M\‘Lu\ R

E\‘\x&\u w

it n,« ‘
wl"\ AN e
I “«‘W\”\y“‘“\m o %
i s
"*.»Ju il u \

Ly S \"i.

u“ ‘\‘

‘?\
m gp
n %‘ BW

.

L
sy
) i
-‘“w “p\“}f ml
» iy J,U T

3
I ‘\ I 41

| R (f"s” " TTER

- e “’tyw

Ok

e

e E T BT T
LI IR SR IS

, . R R o V! Y
. SR LT PRCTSVE ard \,,,Jﬂy, M ’, WE G 4
PO iR : ; i







Ty )

B T

o
1

R

Y £ 0y

3 7

3

T

AGENDA TI-B
Item 91-14

April 20-21, 1993

TO: The Honorable Kenneth F. Ripple, Chair, and Members of the Advisory
Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter W\/

DATE: March 12, 1993

SUBJECT: Item 91-14, amendment of Rule 21 so that a petition for mandamus does not bear
the name of the judge and the judge is represented pro forma by counsel for the
party opposing the relief unless the judge requests an order permitting the judge
to appear. ‘ :

At its December 1992 meeting, the Standing Committee did not approve for publication
the draft amendment of Rule 21 proposed by the Advisory Committee. The Standing Committee
asked the Advisory Committee to consider further amendment of Rule 21. The Standing
Committee’s discussion focused upon two issues: first, a judge should be able to appear to
oppose the relief sought in a petition for mandamus without needing to request permission to
appear; second, in most instances a mandamus action is actually an adversarial proceeding
between the parties and further changes in the rule might be desirable to emphasize the similarity
of mandamus to an interlocutory appeal. |

Before presenting new drafts, this memorandum will review the history of the proposal.

Background

Currently Fed. R. App. P. 21 provides that a petition for mandamus should name the
judge as a party and the judge must be treated as a party with respect to service of papers. Nine
of the circuits, however, have local rules providing that a petition for mandamus shall not bear
the name of the judge. s

Although Rule 21 anticipates that a judge may not wish to appear in the proceeding, the
rule requires the judge to so advise the clerk and all parties by letter.  Six of the circuits,
however, presume that the judge will not want to appear. Those circuits provide that, unless
otherwise ordered, even when relief is requested of a particular judge, the judge shall be
represented pro forma by counsel for the party opposing the relief and the counsel appears in
the name of the party and not of the judge. A judge who wishes to appear apparently must seek

an order permitting the judge to appear. Copies of the local rules are attached and labeled
Appendix A. ‘

The Local Rules Project suggested that the Advisory Committee consider amending Rule N

21 to reflect the presumptions in the local rules. At the Advisory Committee’s October 1992 L

meeting the Committee approved the amendments to Rule 21 which were forwarded to the
Standing Committee for its December meeting. A copy of the proposal that the Advisory
Committee submitted to the Standing Committee is attached to this memorandum and labeled
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New Proposals

1. The Judge May Choose to Respond.

The first of the two issues that concerned the Standing Committee was that under the
draft a judge who wants to respond to a petition must seek permission to do so. Although
infrequent, there are instances in which no party opposes the relief requested in the petition for
mandamus’ or the party who opposes the relief would not adequately represent the interests of
the judiciary. In such instances, some members of the Committee believe that the judge should
be able to respond without requesting permission to do so.

The Advisory Committee should discuss the need and desirability of allowing a trial court
judge to participate whenever the judge desires to do.so. Is the absence of an advocate for the
judge’s position any more problematic when the issue comes before a court of appeals by
mandamus than when it arises after trial? Are the reasons given by the trial judge in opinions
or statements supporting the order sufficient??

The following draft differs from the one submitted to the Standing Committee in that it
provides at line 28, that the judge may choose to respond whenever the court requires a
response.

! In Maloney v. Plunkett, 854 F.2d 152 (7th Cir. 1988), mandamus was sought to vacate
an order denying both sides the right to employ peremptory challenges. In such an instance, and
presumably others, it is likely that neither party would oppose the writ.

> Because Judge Easterbrook was an active participant in the Standing Committee’s
discussion about mandamus, Judge Ripple invited him to offer any suggestions he might have
for further amendment of Rule 21. Judge Easterbrook disagrees that it is necessary to permit
a trial judge to participate if the trial judge wishes to do so. He states:

The argument on behalf of these procedures should come in one of two forms:

from the district judge in opinions or statements supporting the order; and from

briefs of amici curiae, perhaps local bar associations. Either way, the district

judge "participates” in the sense that his or her reasons are considered, but not

in the sense of being an adversary of a litigant. Inviting the participation of such

groups is properly the task of the court of appeals.
See the copy of Judge Easterbrook’s letter of March 8 attached to this memorandum.
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Draft 1.
Rule 21. Writs of Mandamus and Prohibition Directed to a Judge or Judges and Other
Extraordinary Writs

(@) Mandamus or Prohibition to a Judge or Judges; Petition for Writ; Service and Filing.
- Applieation A party applying for a writ of mandamus or of prohibition directed to a judge or
judges shall-be-made-by-filing must file a petition therefor with the clerk of the court of appeals
with proof of service on the respendent judge or judges and on all parties to the action in the

trial court. The petition shall be titled simply, In re [name of petitioner], Petitioner. All

parties to the action in the trial court other than the petitioner are respondents for all purposes.

The petition sha

pfeseﬂ{ed-—by—-ﬁ}e—&pﬁheﬁﬂeﬂrﬁ‘ﬁ*ﬂ{emeﬂt—ef must state the issues presented and ef the relief

sought; state the facts necessary to understand the issues presented by the application; &

staternent-of the reasons why the writ should issue; and include a copy eopies of any order or

opinion or parts of the record whieh that may be essential to an understanding-of the matters set

forth in the petition. Upen—receipt-of When the clerk receives the prescribed docket fee, the
clerk shalt must docket the ‘petition and submit it to the court. |

(b) Denial, Order Directing Answer. - {f—fhe—eea—ft—ﬁ—ef—the—epfﬂieﬂ—ﬂiaf-the-w'ﬂi—ﬁheﬁ‘}d
not-be-granted—it-shall-deny—the-petition= The court may deny the petition without an answer.
Otherwise, it shalt must order that the respondents aa answer to—the—petition-be—filed-by—the

respondents within the time fixed by the order. The erder clerk shall-be-served-by-the-eletk

must serve the order on the judge or judges named—respendents to whom the writ would be

directed if eranted, and on all respondents ether-parties-to-the-action-in-the-trial-eeurt. Two or
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extent that relief is requested of a particular judge, counsel for the party opposing the relief, who

shall appear in the name of the party and not of the judge, shall represent the judge pro forma

unless the judge chooses to appear or the court otherwise orders. If briefs or oral argument are
required, F the clerk shall advise the parties. ef-the-dates—on—which-briefs-are—to-befiled—f

The proceeding shall must be given

preference over ordinary civil cases.

Committee Note

Subdivision (a) is amended so that a petition for a writ of mandamus or prohibition does
not bear the name of the judge.

Subdivision (b). The amendment provides that even if relief is requested of a particular
judge, the judge shall be represented pro forma by counsel for the party opposing the relief who
appears in the name of the party and not of the judge. That is, arguments made on behalf of
the party opposing the relief are treated as if also made on behalf of the judge. However, this
provision does not create an attorney client relationship between the attorney and the judge, nor
does it give rise to any right to compensation from the judge. A judge who wishes to appear
may do so, and if the court desires to hear from the judge, the court may order the judge to
respond.
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2. Mandamus, Like Appeal, Is Ordinarily an Adversarial Proceeding Between the Parties

The second concern expressed by some members of the Standing Committee was that
simply removing the judge’s name from the caption and allowing the party opposing the relief
to represent the judge are steps in the right direction but they do not go far enough. One
member of the Committee stated that a Petition for Mandamus is no more personally directed
at the judge than is a Notice of Appeal; in both instances a party is complaining about actions
taken by the trial court. It was suggested that the action is actually an interparties proceeding
and the rule should be amended to reflect that fact.® o

In those instances in which the purpose of mandamus is to determine the intrinsic merits
of a judicial act, it has been recognized that the judge stiould at most be named as a nominal
party with no real interest in the outcome because the proceeding is in reality an adversary
proceeding between the litigants.*

The following draft deletes all references to a writ being directed to a judge but because
of the concerns expressed above, the draft allows the trial court judge to choose to respond and
also authorizes the court of appeals to order the judge to respond.

3 Judge Easterbrook’s March 8 letter to Judge Ripple presented the issue as follows:

_ . when available [mandamus] should be handled as a dispute
between the litigants, and about the judge’s order, rather than as
a dispute between litigant and judge. Personalizing the dispute
frustrates the neutrality that the bench should attempt to achieve.
Once litigants and judge become formal adversaries, reasonable
observers would doubt that the appearance of justice is being
served in future proceedings in the case. Judges may be hard
pressed to put their feelings and wounded pride aside; and those
who can do so may be unable to convince observers that this has
occurred.

4 At least one case has found that mandamus may be an adversarial proceeding between
litigants. Walker v. Columbia Broadcasting System, Inc., 443 F.2d 33 (7th Cir. 1971).
Similarly, other courts have found that the judge’s involvement is only nominal and that the
judge has no real interest in the outcome. See, e.g., United States v. King, 482 F.2d 768 (D.C..
Cir. 1973); United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976); Century Casualty Co.
v. Security Mut. Casualty Co., 606 F. 2d 301 (10th Cir. 1979).

5 -
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Draft 2.

Rule 21. Writs of Mandamus and Prohibition Direeted-to-a—Judge-er-Judges and Other

Extraordinary Writs

(a) Mandamds or £rqhibition m—}udge-ehludgef ‘Pe‘tition for Writ; Service and Filing.
- Appheation A _party applying for a writ of maﬁdamus or of prohibition direeted-to-ajudge-or
judges-shall-be-made-by-filing must file a petition therefor with the clerk of the court of appeals
with proof of service on the-respendentjudge-or-tudges-and-on all parties to the action in the
trial court. The petition shalt be titled simply, In re [name of petitioner] , Petitioner. All

parties to the action in the trial court other than the petitioner are respondents for all purposes.

The petition shs

presented-by—the-application;—a—statement-of must state the issues presented and ef the relief

sought; state the facts necessary to understand the issues presented by the application; &

statement-of the reasons why the writ should issue; and include copies of any order or opinion

or parts of the record whieh that may be essential to an understanding-ef the matters set forth
in the petition. Upen—reeeipt-of When the clerk receives the prescribed docket fee, the clerk

shall must docket the petition, and submit it to the court, and send a copy of the petition to the

clerk of the trial court.
(b) Denial, Order Directing Answer. - H-the-couri-is-of the-opinion-that-the-writ-should
not-be-granted;—it-shall-deny-the-petiion~ The court may deny the petition without an answer.

Otherwise, it shall must order that the respondents an answer to-the-petition—be—filed-by-the

respondents within the time fixed bgf the order. The-ordershall-beserved-by-the-elerk-on-the
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clerk must serve the order on all respondents and send a copy to the clerk of the trial court.

Two or more respondents may answer jointly. Aﬂ-pafaeg-beiew—et-her—th-aﬁ—khe—peﬁﬁeﬁer-ﬂhai-}

admitted= The trial court judge need not respond unless the court of appeals orders the trial

court judge to do so: however, the trial court judge may respond if the judge chooses to do so.

If briefs or oral argument are required, F the clerk shall advise the parties, ef-the-dates-on-which

- The proceeding

shall must be given preference over ordinary civil cases.

Committee Note

In most instances, a writ of mandamus or of prohibition is not actually directed to a judge
in any more personal way than is an order reversing a court’s judgment. Most often a writ of
mandamus seeks review of the intrinsic merits of a judge’s action and is in reality an adversary
proceeding between the parties. See, e.g., Walker v. Columbia Broadcasting System, Inc., 443
F.2d 33 (1971). In order to change the tone of the rule and of mandamus proceedings generally,
the Rule is amended so that the judge is not treated as a respondent. The caption and
subdivision (a) are amended by deleting the reference to a writ of mandamus or prohibition as
being "directed to a judge or judges.”

Subdivision (a) is also amended so that a petition for a writ of mandamus or prohibition
does not bear the name of the judge. Another amendment requires the clerk of the court of
appeals to send a copy of the petition to the clerk of the trial court. Although most petitions for
mandamus are actually adversarial proceedings, there are instances in which a petition for
mandamus complains about a judge’s conduct which is extrinsic to the merits of a decision or
in which both parties support the mandamus. In such instances, the judge may wish to appear
to oppose issuance of the writ. In order to make the judge aware of the filing of the petition,
a trial court may instruct its clerk to provide a judge involved in a mandamus with a copy of the
petition.

Subdivision (b). The amendment provides that even if relief is requested of a particular
judge, the judge shall be represented pro forma by counsel for the party opposing the relief who

7




appears in the name of the party and not of the judge. That is, arguments made on behalf of
the party opposing the relief are treated as if also made on behalf of the judge. However, this
provision does not create an attorney client relationship between the attorney and the judge, nor
does it give rise to any right to compensation from the judge. A judge who wishes to appear
may do so, and if the court desires to hear from the judge, the court may order the judge to
respond. Once again, so that the judge is aware of the time for responding, the amendment

requires the clerk.of the court of appeals to send the trial .court a copy. of the order. requesting

an answer.

Draft 3.

Judge Easterbrook’s letter, attached to this memorandum, contains another draft. His
draft amends the rule so that the trial judge is not treated as a party and it permits the trial court
judge to participate only if ordered to do so by the court of appeals. The draft also authorizes
a court of appeals to invite an amicus curiae to defend the order in question. Judge
Easterbrook’s draft will be considered as draft three.
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Appendix A

D.C. Cir. R. 7.

() Petitions for Special Writs »
(1) A petition for a special writ to the district court or an administrative agency shall be
treated as a motion for purposes of these Rules, except that no responsive pleading shall
be permitted unless requested by this Court; no such petition shall be granted in the
absence of such a request.

(2) A petition for a writ of mandamus or a writ of prohibition to the district court shall
not bear the name of the district judge, but shall be entitled, "In re Petitioner. "
Unless otherwise ordered, the district judge shall be represented pro forma by counsel
for the party opposing the relief, who shall appear in the name of such party and not that

of the judge.

1st Cir. R. 21.

PETITIONS FOR SPECIAL WRITS. A petition for writ of mandamus or writ of prohibition
shall be entitled simply, In re , Petitioner. To the extent that relief is requested of
a special judge, unless otherwise ordered, the judge shall be represented pro forma by counsel
for the party opposing the relief, who shall appear in the name of the party and not that of the

judge.

2nd Cir. R. 21.
Petitions for Writs of Mandamus and Prohibition
A petition for writ of mandamus or writ of prohibition pursuant to Rule 21 shall nor bear the
name of the district judge, but shall be entitled simply, in re , Petitioner. To the extent
that relief is requested of a particular judge, unless otherwise ordered, the judge shall be
represented pro forma by counsel for the party opposing the relief, who shall appear in the name
of the party and not that of the judge.

4th Cir. R. 21.
Petitions for Special Writs.

A petition for a writ of mandamus or writ of prohibition shall not bear the name of the
district judge, but shall be entitled simply "In re _ , Petitioner." To the extent that relief
is requested of a particular judge, unless otherwise ordered, the judge shall be represented pro
forma by counsel for the party opposing the relief, who shall appear in the name of the party
and not that of the judge.

5th Cir. R. 21.
Writs of Mandamus and Prohibition Directed to a Judge or Judges
and Other Extraordinary :
Petition for Writ. A petition for writ of mandamus, writ of prohibition, or other .
extraordinary writ shall not bear the name of the District Judge, but shall be entitled, In re: ;.

, Petitioner. To the extent that relief is requested of a particular Judge, unless otherwise .
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ordered, the Judge shall be represented pro forma by counsel for the party opposing the relief,
who shall appear in the name of the party and not that of the Judge.

* * ok

8th Cir. R. 21A.
Petitions for Writs of Mandamus and Prohibition

A petition for writ of mandamus or writ of prohibition against a federal judge,
bankruptcy judge, or federal magistrate under FRAP 21 shall not bear the name of the judge or
magistrate. it shall be entitled:

Inre , Petitioner.

Within 15 days after the filing of the petition or as the court orders, the court shall either
dismiss the petition or direct that an answer be filed. A judge may indicate a desire not to
appear as FRAP 21(b) provides.

9th Cir. R. 21-4.
Captions
Petitions for writs of mandamus, prohibition or other extraordinary relief directed to a
judge or magistrate or bankruptcy judge shall bear the title of the appropriate court and shall not
bear the name of the district judge or judges, magistrate, or bankruptcy judge as respondent in
the caption. Petitions shall include in the caption: the name of each petitioner; the name of the
appropriate court as respondent; and the name of each real party in interest. Other petitions for
extraordinary writs shall include in the caption: the name of each petitioner; and the name of
each appropriate adverse party below as respondent.

11th Cir. R. 21-1.
Writs of Mandamus and Prohibition Directed to a Judge or Judges
and Other Extraordinary Writs
(@) A petition for writ of mandamus, writ of prohibition, or other extraordinary writ
shall not bear the name of the district judge but shall be entitled, "in re [name of petitioner.]"
To the extent that relief is requested of a particular judge, unless otherwise ordered, the judge
shall be represented pro forma by counsel for the party opposing the relief and this counsel shall

appear in the name of the party and not the name of the judge.
: * Kk K

Fed. Cir. R. 21.
Writs of Mandamus and Prohibition Directed to a Judge or Judges
and Other Extraordinary Writs
(@) Title; copies; fee; answer. -- A petition for writ of mandamus or writ of prohibition
shall be entitled simply: "in Re [Name of Petitioner] , Petitioner." . . . No answer shall
be filed by any respondent unless ordered by the court.
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Appendix B

Rule 21. Writs of Mandamus and Prohibition Directed to a Judge or Judges and Other.
Extraordinary Writs

(@) Mandamus or Prohibition to a Judge or Judges; Petition for Writ; Service and E%ling.

- Applieation A party applying for a writ of mandamus or of prohibition directed to a judge or

judges shall be-made-by-filing file a petition therefor with the clerk of the court of appeals with

proof of service on the respendent judge or judges and on all parties to the action in the trial

court. The petition shall be titled simply, In re . Petitioner. All parties below

other than the petitioner are respondents for all purposes. The petition shalt must contain a

statement of the facts necessary to an understanding of thelissues presented by the application;
a statement of the issues presented and of the relief éought; a statement of the reasons wﬁy the
writ should issue; and copies of any order or opinion or parts of the record whieh that may be
essential to an understaﬁding of the matters sét forth in‘ the petition. Upon' receipt of the
prescribed docket fee, the clerk shall docket the petition and sﬁbmit it to the court.i

(b) Denial, Order Directing Answer. - If the court is-of the-opinion concludes that the
writ ‘should not be granted, it shall deny the petition. Otherwise, it shall order that the

respondents an answer to the petition be-filed-by-the-respondents within the time fixed by the

order. Two or more respondents may answer jointly. The erder clerk shall be-served-by-the

elesk serve the order on the judge or judges nasmed-respondents to whom the writ would be

directed if granted, and on all other parties to the action in the trial court. All-parties-below
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sha:ll—ﬂet—thefeby—be—eakeﬂ—as—&émﬁ{ed— To the extent that relief is requested of a particular
judge, unless otherwise ordered, counsel for the party opposing the relief, who shall. appear in

the name of the party and not of the judge, shall represent the judge pro forma. If briefs or oral
argument are required, F the clerk shall advise the parties. ef-the-dates-en—which-briefs-are-to

- The proceeding shall must be

given preference over ordinary civil cases.

Committee Note

Subdivision (a) is amended so that a petition for a writ of mandamus or prohibition does
not bear the name of the judge:

Subdivision (b). The amendment provides that even if relief is requested of a particular
judge, the judge shall be represented pro forma by counsel for the party opposing the relief who
appears in the name of the party and not of the judge. That is, arguments made on behalf of
the party opposing the relief shall be treated as if also made on behalf of the judge. However,
this provision does not create an attorney client relationship between the attorney and the judge,
nor does it give rise to any right to compensation from the judge. A judge who wishes to appear
may seek an order permitting the judge to appear.
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT
219 SOUTH DEARBORN STREET
"' CHICAGO. ILLINOIS 80604

c’uu-‘znn or . \ March 8’ 1993
FRANK H. EASTERBR‘OOK o ) '
CIRCUIT JUDGE '

Honorable Kenneth F. Ripple
Circuit Judge ,

208 United States Courthouse
South Bend, Indiana 46601

Dear Ken:

My apology for the delay in submitting suggestions about Appellate Rule 21
(FRAP Item 91-24).

The thought I wanted to convey is that in most cases mandamus should be
handled in the same way as an interlocutory appeal. Mandamus is extra-statu-
tory, and correspondingly rare, but when available should be handled as a dis-
pute between the litigants, and about the judge’s order, rather than as a dispute
between litigant and judge. Personalizing the dispute frustrates the neutrality
that the bench should attempt to achieve. Once litigants and judge become
formal adversaries, reasonable observers would doubt that the appearance of
justice is being served in future proceedings in the case. Judges may be hard
pressed to put their feelings and wounded pride aside; and those who can do so
may be unable to convince observers that this has occurred. :

Comments Judges Pointer and Bertelsman made at the Standing
Committee’s meeting about how personally they take a petition for man-
damus—and about why litigants try to avoid entering this contest with the
judge—strengthen my concern that a change in procedure is necessary. The
draft of Rule 21 circulated at the meeting goes part way by changing the caption,
but because it treats the judge as the respondent in fact, to be “represented” by
the iawyer for the real party in interest, it leaves the source of personal friction
in place.

Several comments at the Standing Committee’s meeting stemmed from
concern that removing the district judge from the process altogether would
permit lawyers to evade rules that both sides dislike, but which may be valuable
to judicial administration. Take for example an order, entered early in the case,
limiting each side to three days’ trial time. One side might seek a writ of man-
damus, and the other acquiesce, because each wants to take unlimited time.
The losers, if the writ were to issue, would be litigants in other cases, who must
wait longer for their own trials. Permitting the district judge to have his say, the
argument goes, would avoid collusive submissions to the court of appeals.

Although the absence of advocacy on behalf of the district judge’s order
could be a serious problem, it is no more a problem when the issue comes up by
mandamus than when it arises after trial. Suppose the trial proceeds with time
limits, and the loser appeals. The winner may well fail to defend the district
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judge, wanting to be rid of the cap in future cases tried in the same district—
although the desire to defend its judgment will lead the victorious party to
contend that the error was harmless. A feeble defense of the order in the name
of harmless error is not much better than no defense at all. Mandamus, after all,
is rare. The party caterwauling about the three-day cap is likely to be told to go
away, to raise the issue on appeal from a final judgment. Once that judgment
comes, it is all too easy for the court of appeals to say something like:-“District
judges should not set time limits; but in this case the hImt was harmless

This implies that the genume and legitimate, concern is lack of argument
on behalf of the district court’s chosen procedures. The argument on-behalf of
these procedures should come in one of two forms: from the district Judge in
opinions or statements supporting the order; and from briefs of amici cunae
perhaps local bar associations. Either way, the district Judge ‘participates” in
the sense that his or her reasons are considered, but not in the sensg f being an
adversary of a litigant. Inviting the participaticn of such groups is,proper]
task of the court of appeals. A

All of this leads to the following proposals for Rule 21(a) and (b) which in-
corporate the many' constructive changes the advisory committee recom-
mended: :

Rule 21. Writs of Mandamus and Prohibition erected to a Judge or
Judges and Qther Extraordinary Writs

(a) Mandamus or Prohibition to a Judge or Judges; Petition for Writ;
Service and Filing. Application A party applying for a writ of mandamus
or of prohibition directed to a judge or judges shall betnade by-filing file
a petition therefor with the clerk of the court of appeals with proof of

service en{haespeaéenﬁ&dge—ea&égesaad on all parties to the action

in the trial court. The Detmon shall be titled 51lev Inre )
Petitioner. All parties in the district court other than the Qetmoner are
respondents for all purposes. The petition shall must contain a statement
of the facts necessary to an understanding of the issues presented by the
application; a statement of the issues presented and of the relief sought;
a statement of the reasons why the writ should issue; and copies of any
order or opinion or parts of the record whieh that may be essential to an
understémding of the matters set forth in the petition. Upon receipt of
the prescribed docket fee, the clerk shall docket the petmOn and submit
it to the court.

(b) Denial; Qrder Directing Answer. If the court is-efthe-epinien
concludes that the writ should not be-granted issue, it shall deny the
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petition. Otherwise, it shall order that the respondents an answer te the
petmon be—ﬁled—bﬁhe—respeﬂdems within the time ﬁxed by the order.

Mwa—sh&ll—aet—ﬁ}e;ebybe—take&&&aémm If briefs or oral argumenx

argument. The proceedmg shall be given preference over ordlnary civil
cases. If the respondents decline to defgnd the order of the district court

h f li h ition raises a substantial
LMML&WWM&
defend the order.

I think this text would do the trick. The last sentence of Rule 21(b) obvi-
ously could take a different form. I don’t think the phraseology is important, so
long as the upshot is to remove the judge as a litigant in the ordinary case.

One other longstanding issue, this time on FRAP Item 91-6. I really have
nothing to say on the calculation of costs for briefs and appendices beyond
what appears in Martin v. United States, 931 F.2d 453 (7th Cir. 1991). The real
need is to do something to (a) recognize that computers have replaced typeset-
ting, and (b) make the calculation as mechanical and simple as possible. The

details are relatively unimportant.

All the best.
Frank H. Easterbrook

cc: Hon. Robert E. Keeton
Prof. Carol Mooney —
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AGENDA II-(C-D)
Items 92-1 and 92-2
April 20-21, 1993

ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM
DIRECTOR UNITED STATES COURTS

JAMES E. MACKLIN, JR.
DEPUTY DIRECTOR

JOHN K. RABIEJ

WASHINGTON. D.C. 20544 CHIEF, RULES COMMITTEE
SUPPORT OFFICE
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april 16, 1993

MEMORANDUM TO ADVISORY COMMITTEE ON APPELLATE RULES

SUBJECT: Action taken by the Advisory Committee on Bankruptcy
Rules regarding uniform language on local rules and
technical amendments

At its February 18-19 meeting, the Advisory Committee on
Bankruptcy Rules reviewed proposals on the uniform numbering of
local rules and authority to make technical amendments to the
rules. The same proposals were sent to each advisory rules
committee for consideration. '

The Bankruptcy Rules Committee approved the proposed
language on the uniform numbering of local rules. It also
approved the proposed provision on the "procedure when there is
no controlling law" with modifications. The committee
recommended that the proposed language be revised by: (1)
deleting the word "with" before "local rules", (2) deleting the
word "statutes" after "federal" and inserting in lieu thereof the
word "laws", and (3) deleting "of the district" after the words

"local rules".

The Bankruptcy Rules Committee rejected language authorizing
the Judicial Conference to make technical amendments to the
rules. The committee rejected the proposal primarily because it
believed that: (1) it was unnecessary, and (2) it would create a
slippery slope that would lead to the issuance of substantive
rules changes under the guise of technical changes. If the
Standing Rules Committee determines that the proposal should go
forward, however, the committee recommended in the alternative
that all the language after the word "typography" be deleted.

T4 KAy

John K. Rabiej
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AGENDA II-E
ITtem 92-10

April 20-21, 1993

TO: The Honorable Kenneth F. Ripple, Chair, Members of the Advisory Committee
on Appellate Rules, and Liaison Members

FROM: Carol Ann Mooney, Reporter W

DATE: March 12, 1993

SUBJECT: Item 92-10, further amendment of Fed. R. App. P. 4(a)(4).

It’s like a bad penny; despite all our best efforts 4(a)(4) apparently needs further
amendment.

At the December 1992 meeting of the Standing Committee, the Advisory Committee on
Bankruptcy Rules submitted for approval amendments to Bankruptcy Rule 8002. Those
amendments parallel the proposed amendments to Fed. R. App. P. 4(2)(4). When reviewing the
language in Bankruptcy Rule 8002, the Standing Committee questioned language appearing both
in that rule and Rule 4(a)(4). As a consequence the Standing Committee asked the Advisory
Committee on Appellate Rules to review the corresponding sentence of Rule 4(a)(4).

The proposed amendments to Rule 4(a)(4) are currently before the Supreme Court for
its review. The text of the rule as submitted to the Supreme Court is attached to this
memorandum. The sentence in question appears at lines 85 through 91.

The Advisory Committee is asked whether, at line 87, the rule should require a party to
file "a notice, or amended notice, of appeal.” I think that is an appropriate change.

At the Standing Committee’s meeting, however, Judge Leavy suggested that no change
is needed. He said that because the sentence applies only to appeals. from "alteration or
amendment of judgment" -- and not to appeals from the judgment -- it necessarily applies only
to a party who has already filed a notice of appeal from the judgment. According to his
argument, any party who had not previously filed an appeal would simply be appealing from the
judgment. While I believe that Judge Leavy is correct, I support the suggested change because
I think it will be less confusing. Am I correct? Is any amendment of the Committee Note
needed?
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Rule 4. Appeal as of Right - When Taken
(a) Appeals in g Civil Cases.~-

(1) Except as provided in paragraph

(a)(4) of this Rule, ¥in a civil case in

which an appeal is permitted by law as of
right from a district court to a court of

appeals the notice of appeal required by
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APPELLATE RULES 9

Rule 3 shald musgt be filed with the clerk
of the district court within 30 days after
the date of entry of the judgment or order
appealed from; but if the United States or
an officer or agency thereof is & party,
the notice of appeal may be filed by any
party within 60 days after such entry. If
a notice of appeal is mistakenly filed in
the court of appeals, the clerk of the
court of appeals shall ncote thereon the

date en—whieh—it—was when the clerk

received the notice and £xraromit send it

to the clerk of the district court and 4+&

shail-—be-deemed the notice will be treated

as filed in the district court on the date
80 noted.

(2) Ereept—as-—previded—in—{aj{4ofthis
Rure—4+—=a A notice of appeal filed after

the anneouncement—e£f court announces a

decision ox order but before the entry of
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the judgment or order ehail be is treated

-

. + =3 P
as filed after—sueh—entry—and—on—the Sy

thereef on the date of and after the

entry.

(3) If a—4Hmm&y-em%&ee~eé—1¢@e&%—éﬁ
filedby—a one party timelv files & notice

of appeal, any other party may file a

notice of appeal within 14 days after the
date en—whieh when the first notice e£
appead was filed, or within the time
otherwise prescribed by this Rule 4(a),
whichever period last expires.

(4) - If anvy party makes a timely motion

of 2 type specified immediately below, the

time for appeal for 8l) parties runs from

the entry of the order disposing of the

last gsuch motion outstanding. This

provision applies to a timely motion under

the Federal Rules of Civil Procedure: 4s
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61
62

63

64 —the—time

APPELLATE RULES 11

++F (A) for judgment under Rule 50(b);
&y (B) under—Rwle—53{b} to amend or

make additional findings of fact under

Rule 52(b), whether or not anr—atteration

©f granting the motion would alter the

judgment; would-be-—reguired-—if the-motion
is—granteds
{3y (C) undes-Rule 59 to alter or amend

the judgment under Rule 59; o=

++¥> (D) for attorney’s fees under Rule

S4_ if a district court under Rule 58

extends the time for appeal:
(E) uwnder—Rule~58 for a new trial pnder

Rule 59: or

{F)_ for relief under Rule 60 if the

motion is served within 10 days after the

entry of judgment.
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the above motions is ineffective to appeal

from the 4udgment or brder, Or part

thereof, especified in .the notice of
L

appeal, until the date of the entry of the

order disposing of the last such motion

outstanding. Appellate review of an order

disposing of any of the{ above motions
|

Irequires the party, in éOmpliance with
i

Appellate Rule 3{c), to amébd & previously

|
filed notice of appeal. A party intending

to challenge an alteration or amendment of
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87 the judgment shall file an amended notice

88 of appeal within the time prescribed by

89 this Rule 4 measured from the entryvy of the

S0 order disposing of the last such motion

91 oputstanding, No additional fees shall
82 will be reguired for euek filing an

83 amended notice.

94 * k k w

95 (b) Appeals in a Criminal Cases.- 1In a

86 criminal case, s defendant shall file the

97 notice of appeal by—a—deferndant—ehall-—be
88 £ited in the district court within 10 days
99 after the entry either of {43 the judgment
100 or order appealed from, or &y of a
101 notice of appeal by the Government. A
102 notice of appeél filed after the
103 announcement of a decision, sentence, or
104 orderg;but before entry of the judgment or

105 order—-shail—be is treated as filed aftes
106 sueh—entry—and—on—the—day-thereef o5 the
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18 APPELLATE RULES

187 the 14-day period provided in_paragraph
188 (a)(3) of this’Rule 4“forﬂgnother party to
189 file a notice of anﬁeal runs from the date
190 when the district court receives the first
191 notice of appeal. In a criminal case in
192 which a defendant files a notice of appeal
193 in the manner provided in this subdivision
1894 (c). the 30-day period for the government
195 to file its notice of appeal runs from the
196 entry of the judgment or order appealed
187 from or from the district court’s receipt
198 of the defendant’s notice of appeal.

COMMITTEE NOTE

Note to Paragraph (a)(1). The amendment

is intended to alert readers to the fact that
paragraph (a)(4) extends the time for filing
an appeal when certain posttrial motions are
filed. The Committee hopes that awareness of
the provisions of paragraph (a)(4) will
prevent the filing of a notice of appeal when
a posttrial tolling motion is pending. ‘

Note to Paragraph (a)(2). The amendment
treats a notice of appeal filed after the
announcement of & dercision or order, but
before its formal entry, as if the notice had
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been filed after entry. The amendment deletes
the language that made paragraph (a)(2)
inapplicable to a notice of appeal filed after
announcement of the disposition of a posttrial
motion enumerated in paragraph (a)(4) but
before the entry of the order, gee Acosta V.
fLouisiana Dep‘t of Health & Human Resources,
478 U.S. 251 (1986) (per curiam); Alerte v.
McGinnis, 898 F.2d 683 (7th Cir. 1590).
Because the amendment of paragraph (a)y{4)
recognizes all notices of appeal filed after
announcement or entry of judgment-- even thosge
that are filed while the posttrial motions
enumerated in paragraph (a)(4) are pending--
the amendment of this paragraph is consistent
with the amendment of paragraph (&)(4)-

Note to Paragraph (a)(3). The amendment
is technical in nature; no substantive change
is intended.

Note to Paragraph (a)(4). . The 1979
amendment of this paragraph created a trap for
an unsuspecting litigant who files a notice of
appeal before a posttrial motion, or while a
posttrial motion is pending. The 1979
amendment requires a party to file a new
notice of appeal after the motion’s
disposition. Unless a new notice is filed,
the court of appeals lacks jurisdiction to
hear the appeal. Griggs v. Provident Consumer
Discount Co., 459 U.S. 56 (1982). Many
litigants, especially pro se litigants, fail
to file the second notice of appeal, and
several courts have expressed dissatisfaction
with the zrule. See, e.g., Averhart v.
Arrendondo, 773 F.2d 91§ (7th Cir. 1985);
Harcon Barge Co. v. D & G Boat Rentals, Inc..,
746 F.2d 278 (S5th Cir. 1984), cert. denied,
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20 APPELLATE RULES

479 U.s. 930 (1985).

The amendment Provides that a notice of
appeal filed before the disposition of a
8pecified POosttrial motijion will

motion but before disposition of the motion
is, in‘effect, Suspended until the motion is
disposed of, whereupon, the Previously filed

notice effectively Places Jurisdiction ip the
court of appeals. ‘

was granted ip whole or 3p part. -
appeals will ~be dismissed for
Prosecution when the appellant fails to meet
the«briefing,schedule. But, the appellee may
also move to Strike the appeal. When

| c the appellant
would have an opportunity to state that, even
though some relief sought ip & posttrial
motion Wa8s granted, the appellant sti]) Plans
to pursue the appeal. Because the‘appellant!s5
Teésponse would provide the appellee ‘with
sufficient notice of " the appellant’g
intentions, the Committee doeg ‘ot belijeve
that an additiohal notice of appeal g
needed. ' ’ ‘ :




APPELLATE RULES 21

orders specified in the original notice, to
the court of appeals. If the judgment is
altered upon disposition of a posttrial
motion, however, and if a party wishes to
appeal from the disposition of the motion, the
party must amend the notice to so indicate.
When ‘a party files an amended notice, no
additional fees are required because the
notice is an amendment of the original and not
a new notice of appeal.

Paragraph (a)(4) 4is also amended to
include, among motions that extend the time
for filing a notice of appeal, a Rule 60
motion that is served within 10 days after
entry of judgment. This eliminates the
difficulty of determining whether a posttrial
motion made within 10 days after entry of a
judgment is a Rule 59({e) motion, which tolls
the time for filing an appeal, or a Rule 60
motion, which historically has not tolled the
time. The amendment comports with the
practice in several circuits of treating all
motions to alter or amend judgments that are
made within 10 days after entry of judgment as
Rule 59(e) motions for .purposes of Rule
4(a)(4). See, e.g., Finch v. City of Vernon,
845 F.2d 256 (lith Cir. 1988); Rados v.
Celotex Corp., 809 F.2d 170 (2d Cir. 1986} ;
Skagerberg v. Oklahoma, 787 F.2d 881 (10th
Cir. 18986). To cenform to a recent Supreme
Court '‘decision, however--Budinich v. Becton
Dickinson and Co., 486 U.S. 196 (1988)--the
amendment' excludes motions for attorney’'s fees
from the class of motions that extend the
filing time unless a district court, acting

under- Rule 58, enters an order extending the
time for appeal. This amendment is to be read
in conjunction with the amendment of Fed. R.
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22 APPELLATE RULES

easier to read. 'No substantive change is
intended other than to add g4 motion for
Judgment . of acquittal under Criminal Rule 29
to the list of tolling motions. Such a motion
is the equivalent of a Fed. R. Civ. p, 50(b)
motion for judgment notwithstanding the
‘ Tunning of time for

The proposed amendment also eliminates an
ambiguity from the third 8€ntence of this
subdivision. Prior to this‘amendment, the
third,sentence bProvided that if one of the
Specified motions was filed, the time for
filing an appeal would run from the entry of
an order denying the motion. That‘sentence,
like the paralie} provision in Rule 4(a)(4),

i : ing of time for
appeal if one of ' the Posttrial motjiopg is
timely filed, In'a criminajl case, however,

i i i not from

sentence jig imposed, i, e, efore the entry of
Judgment. pnited States v, Hashagen, 816 ¥.24
899, 902 n.5 (3d Cir.‘1987). To make it clear
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motion, or within 10 days after the entry of
judgment, whichever is later., The amendment
also changes the language in the third
sentence providing that an appeal may be taken
within 10 days after the entry of am order
denyving the motion; the amendment says instead
that an appeal may be taken within 10 days
after the entry of an order disposing of the
last such motion outstanding. (Emphasis added)
The change recognizes that there may be
multiple posttrial motions filed and that,
although one or more motions may be granted in
whole or in part, a defendant may still Wlsh
to pursue an appeal.

The amendment also states that a notice
of appeal filed before the disposition of any
cof the posttrial tolllng motions = becomes
effective upon disposition of the motions. In
most circuits this langua ge simply restates
the current practice.‘ See United States v.
Cortes, 8985 F. 2d 1245 (9th Cir.), cgert.
denied, 495 U. S.;939 (1990) Two circuits,
however, have questioned; that practice in
light of the language of the rule, gee United
States v. Gargano, 826 F 2d 610 (7th. Cir.
1987), and United States v. Jones, 669 F.2d
559 (8th Cir. 1982), and the Committee wishes
to clarify the: rule.‘ The . amendment is
consistent Wlth the proposed amendment of Rule

4(a)(4)-

Subdivision (b) is  further amended in
light of new Fed. R. Crlm P. 35(c¢), which
authorizes =a sentencing court to correct any
arithmetical, technical, or other clear errors
in sentenc;ng within 7 days after imposing the
sentence. The | Committee believes that a
sentencing court should be able to act under
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Criminal Rule 35(c) even if a notice of appeal
has already been filed; and that a notice of

Note to subdivision (c). In Houston v.
Lack, 487 u.s. 266 (1988), the Supreme Court

governing the filing of Cross-appeals, 1In a
Civil case, the time for filing a Cross~appeal
ordinarily runs from the date when the first
notice of appeal is filed. If an inmate’s
notice of appeal is filed by depositing it inp
an institution’s mail system, it is possible

the "filing* date and perhaps even after the
time for filing a Cross-appeal hag expired.
To avoid that problem, subdivision (c)

mail fystem, the time for filing a cross-
appeal runs fram the district court’s receipt
of the notice. The amendment makes a parallel
change régarding the time for the government
to appeal in a ¢riminal case.
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AGENDA IIT-A
Ttem 86-23
April 20-21, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison Members

FROM: Carol Ann Mooney W

DATE: March 25, 1993

SUBJECT: Item 86-23, concerning the difficulty a prisoner may have filing a timely
objection to a magistrate’s report

The Committee was asked to address the problem a prisoner may have in filing timely
objections to a magistrate judge’s report. The problem arises because a prisoner’s receipt of
mail is often delayed and a prisoner may not receive a magistrate judge’s report until late in the
ten day period provided for responding, or even after the close of the period.

The problem is the converse of the one addressed by the Committee in response to
Houston v. Lack. Houston v. Lack addressed the problem that a pro se prisoner has in timely
filing documents because a prisoner has no control over when prison officials place the
prisoner’s mail in the United States mail —- a problem with outgoing mail. The focus of this
proposal is that an incarcerated person also does not have control over when mail is delivered
to him or her -- a problem with incoming mail.

In a number of instances a party must act within a certain number of days after being
served with a document.! The appellate rules provide that service may be personal or by mail.
Fed. R. App. P. 25(c) states that "service by mail is complete on mailing." To compensate for
the time the document may take to reach the party, Rule 26(c) provides:

Whenever a party is required or permitted to do an act within a

prescribed period after service of a paper upon that party and the

paper is served by mail, 3 days shall be added to the prescribed

period.
Because it may actually take a paper more than three days to reach the intended party, the
service by mail provisions may disadvantage a party with a right or obligation to respond within
a limited period of time.

The disadvantage for an institutionalized person may be even greater. The time between
depositing a paper in the mail and actual receipt of the paper by the intended party may be
longer than the usual mailing time simply because the document must be processed by the
institution’s internal mail distribution system. Because of the necessary screening of mail
coming into a prison to prevent contraband or weapons from entering the prison and to detect
escape plans or to prevent disruptive materials from entering the system, additional delay is
likely. Extremely long delays occur, although not frequently, when a prisoner is transferred

| See Fed. R. App. P. 5(b), 5.1(b), 6(b))(0), 10b)(3), 10(), 24(a), 27(a), 30(c), and
31(a).




without notice to the court or the serving party.

When the Committee discussed this item last October, it was recognized that amendment
of the appellate rules could not cure the specific problem that prompted this suggestion -- timely
objection to a magistrate judge’s report -- because trial court rules are involved. There was,
however, some sentiment that the Committee should try to address the general problem of
service on institutionalized persons.

The amendments proposed in response to Houston v. Lack provide that a document is
filed as soon as an institutionalized person, who is proceeding pro se, places the document in
the institution’s internal mail system. Corollary amendments responsive to the difficulty that
prisoners have in receiving mail would require amending the rules so that service on an
institutionalized person is not complete until the date of actual delivery to him or her. -

An initial reaction to such an amendment might focus upon the uncertainty that such a
rule would create. How would one know when an institutionalized person actually was served
and, thus, when the responsive document must be filed??

One possible response to the uncertainty problem is to note that the same problem is
created by the Houston v. Lack amendments which provide that a document is filed when it is
placed in the institutional mail system. In some institutions there will be records indicating the
date the inmate deposited the mail in the system, in others there will not be such records. The
Houston v. Lack amendments provide that timely filing may be shown by a notarized statement
setting forth the date of deposit and stating that first-class postage was prepaid. See proposed
amendments to Fed. R. App. P. 4(c) & 25(a). (Copies of those proposed amendments are
attached to this memorandum.) If an affidavit is sufficient for determining whether a document
is timely filed, the committee could determine that an affidavit reciting the date a document was
 received is sufficient to determine the timeliness of any responsive document.

? When reviewing the FRAP rules in the course of preparing this memorandum, I noticed
a provision in Rule 30 that had not previously caught my attention. Rule 30(b) requires an
appellee to act within 10 days after receipt of the appellant’s designation of the parts of the
record if the appellee wants to include additional materials in the appendix. This provision
requires action measured from the date of receipt of a document, and presumably raises the same
sort of uncertainty problems as the current proposal.

The only other rule that measures the time for action from the date of receipt of a
document is Rule 4(a)(6). That rule provides that if a party did not receive notice of the entry
of judgment within twenty-one days of its entry, the party may file a motion in the district court
to reopen the time for appeal. The motion must be filed within 7 days after receiving notice of
the judgment or within 180 days after entry of the judgment, whichever is earlier. Because of
the district court’s involvement in the motion, there is a mechanism for determining the date of
receipt and thus resolving any uncertainty.
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Another possible response to the uncertainty problem is that the nature of the problem
is different than the one considered in Houston v. Lack. The problem addressed in Houston v.
Lack involved the timeliness of a jurisdictional document. In Houston v. Lack, the Supreme
Court held that a pro se prisoner’s notice of appeal is "filed" when it is delivered to prison
authorities for mailing. At that point a prisoner has done everything that the prisoner can do
to get the document to the court. The holding is particularly important because a court of
appeals may not enlarge the time for filing a notice of appeal.’

In contrast, if an institutionalized person’s receipt of a document is delayed so that it is
impossible or impracticable to prepare a timely response, a court of appeals may entertain and,
if appropriate, grant a motion to extend the time for responding. The level of uncertainty
created by a rule providing that service upon an institutionalized person is complete only upon
delivery is similar to the level of uncertainty created by a rule providing that a_notice of appeal
is filed upon deposit in an institutional mailing system. The need to tolerate the uncertainty
created by a change in the service rule, however, may not be as great because an
institutionalized person may seek an extension of time for responding to a document that is not
received in a timely manner. ‘

The argument that the uncertainty created by the change in the "filing" rule must be
tolerated while the uncertainty created by the proposed change in the ™ service" rule need not be
is undercut by actions taken by both the Supreme Court and the Advisory Committee on
Appellate Rules. First, following its decision in Houston v. Lack the Supreme Court amended
its rules to provide that whenever a document is being filed by an inmate confined in an.
institution, it is timely if it is deposited in the institution’s internal mail system by the last day
for filing. Sup. Ct. R. 29.2. The Supreme Court Rule is a general one that applies to the filing
of non-jurisdictional documents, such as briefs. Second, the proposed changes to the FRAP
rules concerning filing (the Houston v. Lack changes) apply to all documents that must be filed
in the course of an appeal, including briefs, motions and other non-jurisdictional documents as
to which the court has the authority to expand the time for filing if appropriate. Both the
Supreme Court and the Advisory Committee on appellate rules have extended the principle
enunciated in Houston v. Lack beyond the filing of notices of appeal.

The following draft rules amend the rules governing service upon inmates so that service
is complete only upon receipt of the document by the inmate.

3 Fed. R. App. P. 26(b) does not permit a court to enlarge the time for filing a notice of
appeals, a petition for allowance, or a petition for permission to appeal. The rule has statutory
roots. See, e.g., 28 U.S.C. § 2107 provides that in civil cases ". . . no appeal shall bring any
judgment, order, or decree in an action, suit or proceeding of a civil nature before a court of

~appeals for review unless notice of appeal is filed, within 30 days after the entry .of such

judgment, order or decree."”




Draft Rules

Rule 25. Filing and service

* K X

(c) Manner of Service.-- Service may be personal or by mail: Personal service includes

delivery of the copy to a clerk or other responsible person at the office of counsel. Service by

mail is complete on mailing. Service on an inmate confined in an institution is not complete,

however, until the copy is delivered to the inmate.

* Kk K

Committee Note

This rule provides that service is complete upon mailing. In a number of instances a
party must act within a certain number of days after being served. To compensate for mailing
time, Rule 26(c) provides that whenever a party is required or permitted to respond within a
prescribed period after service and service is by mail, three days are added to the time for
responding. The rules do not recognize that delivery of mail to an inmate confined in an
institution may take longer than the normal time.

The time between depositing a paper in the mail and actual receipt of the paper by an
inmate confined in an institution may be longer than the usual mailing time simply because the
document must be processed by the institution’s internal mail distribution system. Because of
the need to screen mail coming into a prison to prevent contraband or weapons from entering
the prison and to detect escape plans or to prevent disruptive materials from entering the system,
even more delay is likely. In federal prisons properly marked legal mail may be opened only
in the presence of the prisoner and arrangements for that process also may cause delay.
Extremely long delays between mailing and receipt, occur when a prisoner is transferred without
notice to the court or the serving party. See, e.g., Grandison v. Moore, 786 F.2d 146 (3d Cir.

1986).

This amendment provides that service on a inmate confined in an institution is not
complete until the copy is delivered to the inmate. As the preceding discussion reveals the
Committee believes that in most instances, service upon inmates will be by mail. The
amendment does not distinguish, however, between personal service or mail service. In either
case, service is not complete until the copy is delivered to the inmate. When service is personal,
that is when a copy is left with a responsible party at the institution for delivery to the inmate,
there may be delay between leaving the document and its delivery to the prisoner. The need to
screen the mail or to have an official open the mail in the inmate’s presence may cause delay
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even when service is "personal.” Therefore,

the amendment simply provides that service upon
an inmate is not complete until the copy is received by the inmate.

Rule 26. Computation and Extension of Time
* K Xk
©) Additional Time After Service by Mail.— Whenever a party 1s required or permitted to de

an act within a prescribed period after service of a paper upon that party and the paper is served

by mail, 3 days shall are be added to the prescribed period. When a document is mailed to an

inmate confined in an institution, no additional time will be added to the prescribed period

because_such service is not complete upon mailing: it is complete only when the copy is

delivered to the inmate.

(d) _Timely Responsive_Action by _an Inmate.--_Whenever an inmate confined in an

institution is required or permitted to act within a prescribed period after service of a paper upon

the inmate, timely action _may be shown by a notarized statement Or by a declaration (in

compliance with 28 U.S.C. § 1746) setting forth the date the inmate received the paper.

Committee Note

Subdivision (¢). This amendment is a companion to the amendment to Rule 25(c). The
amendment to Rule 25(c) states that service of a paper upon an inmate confined in an institution
is not complete until the copy is delivered to the inmate. This amendment makes it clear that
when a copy is mailed to an inmate three days are not added to the time for responsive action
because the time for responsive action begins to run from the date the inmate receives the
document, the date service is complete, not from the date of mailing.

Subdivision (d). This new subdivision is also a companion to the amendment to Rule
25(c) which provides that service of a paper upon an inmate is not complete until the copy i1s
delivered to the inmate. This new subdivision provides that an inmate’s notarized statement or
declaration setting forth the date of service may be used to show the timeliness of an action




which must occur within a prescribed period after service upon the inmate. This parallels recent
amendments to Rules 4(c) and 25(a) which allow timely filing to be shown by a notarized
statement or declaration setting forth the date when an inmate deposited the paper in the
institution’s internal mail system.
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AGENDA IT1I-C
Item 91-28
April 20-21, 1993

TO: Honorable Kenneth F. Ripple, Chair

Members of the Advisory Committee on Appellate Rules and Liaison Members
FROM: Carol Ann Mooney, Reporter
DATE: October S, 1992

SUBJECT: 91-28, updating Rule 27

At the December 1991 meeting Mr. Kopp suggested that Rule 27 needs updating.
Judge Ripple asked Mr. Kopp to put forward a proposal. The attached memorandum was

prepared by Mr. Kopp.
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MEMORANDUM CONCERNING
FEDERAL RULE OF APPELIATE PROCEDURE 27

Federal Rule of Appellate Procedure 27 conéerns the filing
of motions in the cﬁurts of appeals. The Rule addresses matters
that are common to all motions, such as the service and filing of
motions, the right to file a response, determination of motions
for procedural orders, and the power of a single judge to decide
motions. Otherwise, the Rule does not set forth any‘requirements
for specific types of motions that may be filed, such as motions
for an extension of time or motions for summary affirmance.

Each of the circuit courts of appeals has supplemented FRAP
57 with its own rules concerning motions practice. See attached
copies. Some of the circuits have adopted extensive ruies that
regulate motions practice in substantial detail. Other circuits
have added little to FRAP 27, while other circuits regulate their
motions practice by unwritten rules.

Given the extensive local supplementation of FRAP 27 and the
fact that Rule 27 is obsolete on its face in certain respects, it
is time to consider a rather thorough amendment of the Rule. For
example, FRAP 27 contemplates that motions may be supported by
the filing of “briefs”. That is not the current practice in any
of the circuits. Similarly, FRAP 27 is silent about many issues
that concern the format of motions and responsés, such as maximum
page limits and the types of print and binding that are required.
This memorandum will address each of the areas that FRAP 27 could

cover, and propose amendments in several of those areas.




A. Form of Motions.

The circuit rules state‘a number of different requirements
with respe;p to the fo;m of motions. Some of those‘requirements
also can be found in FRAP 27, although FRAP 27 uses different
terminology.

1. In Writing.

The D.C. Circuit’s rules state that ”[e]xcept where
otherwise specifically provided by the Federal Rules of Appellate
Procedure or by these Rules, and except for motions made in open
court when opposing counsel is present, every motion or petition
shall be in writing and signed by counsel of record or by the
movant if not represented by counsel.” D.C. Cir. Rule 7{a) (1).
See also 11th Cir. Rule 27(a) (1) (”Motions must be made in
writing with proof of service on all parties”).

FRAP 27 does not expressly state whether motions must be
filed in writing. Thes Rule implies such a requirement, however,
by stating that “[u)lnless another form is elsewhere prescribed by
these rules, an application for an order or other relief shall be
made by filing a motion for such order or relief with proof of
service on all other parties.”

FRAP 27 should be amended to state explicitly whether, and
if so when, motions must be made in writing. The D.C. Circuit’s
:ule provides a sound model to achieve this end, except that the

D.C. Circuit rule should be amended to require service on all

parties.
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The D.C. Circuit rule also is sound in specifying that
motions may be made orally in‘open court when opposing counsel is
present. The rules should allow courts the flexibility to hear
oral motions under such circumstances, and nothing in the D.C.
Circuit rule prevents the panel frém reguiring an oral motion to
be reduced to writing if it desireé»a written motion. Thus, we
recommend adopting the D.C. Circuit’s~p;actice on this point, as
modified to require proof of service. |

2. Page Limits.

FRAP 27 does not establish page limits for motions and
responses. The D.C. Circuit’s rules limit motions to 20 pages
and responses to motions té 10 pages, "except by permission or
direction of the Court.” D.C. Cir. Rule 7(a)(2). The Federal
Circuit and the Second Circuit limit motions and responses to 10
double-spaced pages. See Fed. Cir. Rule 27(b); 24 Cir. Rule
27(a) (2) (b) .

It seems anomalous that the FRAP sets page limitations for
briefs (see FRAP 28) but not motions. A uniform FRAP concerning
this subject also would eliminate the confusion of having to look
+o circuit rules for guidance concerning page limitations. Ten
pages is too strict a rule, particularly when one considers that
some motions, such as motions for a stay, can require substantial
discussion of a case’s merits. Twenty pages appears reasonable
to us. Twenty pages should be the limit for a response as well,
for the same reasons that responsive briefs have the same pagé

limits as opening briefs under FRAP 28.
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3. Format.

FRAP 27(d) states that ”[a]ll papers relating to motions may

be typewritten.” The rules of several circuits are more specific

in certain ways. D.C. Circuit Rule 7(a) (3) is the most elaborate
of the circuit rules concerning this subject. It provides:
Motions and petitions, responses thereto, and
hall be typewritten in pica non-

s to produce a clear black image on a
8 1/2 x 11 inch paper. These
submissions shall be double spaced, each page beginning not
iess than 1 1/4 inches from the top, with side margins of
not less than 1 1/2 inches on each side. They shall be
fastened at the top-left corner and shall not be backed.

{3) TFormat.
replies to responses S
proportional type so a
single side of white,

The other circuit rules concerning this subject are generally

omprehensive.

consistent with the D.C. Circuit’s rule, but less C

2d cir. Rule 27(a) (2) (b): 4th Cir. IOP 27.1: 5th Cir. IOP 27.5:

gth Cir. Rule 28A(c); Fed. Cir. Rule 27(a) (2) .+

The D.C. Circuit rule is sound. For example, we see no

justification for requiring backing on a motion. Therefore, the

Committee should consider adopting the D.C. Circuit rule.

The other circuit rules that address these issues are generally

consistent with the D.C. Circuit rule, and a uniform rule would

standardize practice in this area.

1 Tne D.C. Circuit is considering am

to delete the reguirement that motions be
nonproportional type” and to state that side margins mus

less than 1 inch (rather than 1 1/2 inch).

typewritten ”“in pica

- 4 -

ending its Rule 7(a) (3)

+ be not
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4. Proposed Order.

FRAP 27 states that a motion must ”set forth the order or
relief sought.” This provision raises the question whether the
moving party must provide a proposed order along with a motion,
and the FRAP rule does not provide a clear answver.

The two circuits that have addressed this subject both have
adopted rules which explicitly state that moving parties need not
provide a proposed order. See 4th Cir. IOP 27.4; 9th Cir. Rule
57-1. This seems to be the correct position on this issue, since
there is no apparent need for a proposed order in federal motions
practice, and since such a requirement would be anomalous in that
area of practice. The Committee should consider amending FRAP 27
to reflect this change.

The confusion in the existing Rule 1s created by the
statement that the movant must “set forth the order or relief
sought.” Especially in the context of the sentence in which it
is used in FRAP 27, the phrase ”set forth” can be reéd to mean
nprovide,” as in provide a proposed order. Thus, one suggestion
would be merely to delete the words ”set forth” and to make other
conforming changes. As revised, the relevant phrase in the Rule
would read: ~The motion * * % shall state with particularity the
grounds on which it 1s based and the relief sought.”

5. Number of Copies.

FRAP 27(d) states that “[t]hree copies shall be filed with
the original, but the court may reguire that additional copies be

furnished.”



Mg’

Several of the circuits have adopted rules concerning the
number of copies of motions and responses that must be filed.

Two circuits require an original plus four copies. D.C. Cir.
Rule 7(b): 9th Cir. Rulé 27-1. Two other circuits require an
original plus three copies for all motions to be decided by the
court, and an original plus one copy for motions to be considered
by a single judge or by the Clerk. 5th Cir. IOP 27.5; 1l1lth Cir.
Rule 27-1(a)(2). One circuit requires an original plus one copy
for all motions to be decided by the clerk, and an original plus
three copies of all other motions. 8th Cir. Rule 27A(b).

The Committee could rather easily standardize the practice
among the circuits in this area by amending FRAP 27 to require an
original plus four copies for all motions. Requiring four copies
would meet the most demanding circuit rules as they now exist and
would not substantially inconvenience the parties or the courts.

We recommend requiring an original plus four copies for all
motions, including those that may be disposed of by the clerk or
by a single judge. The clerk can easily dispose of extra copies
of motions that are assigned for disposition by the clerk or by a
single judge, and we believe the benefit of having a single rule
outweighs the burden of having to file copies that turn out to be
unnecessary. Our proposal also would aid in the disposition of
motions which the movant believes should be assigned to the clerk
or a single judge, but which the court assigns to a2 panel. Under
our proposal, the panel would have the number of copies necessary

+o decide the motion in hand when the motion is filed.
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6. Supporting Papers.

FRAP 27 states that “[t]he motion shall contain or be
accompanied by any matter required by a specific provision of
these rules governing such a motion,” and that ”[i]f a motion is
supported by briefs, affidavits or other papers, they shall be
served and filed with the motion.”

The Second Circuit’s rules add to Rule 27 by specifying that
affidavits should contain factual information only; that exhibits
attached should be only those necessary for the determination of
the motion, and that ﬁhe moving party sﬁall include a copy of the
lower court opinion or agency decision as a separately identified
exhibit in all motions for substantive relief. See 2d Cir. Rule
27(a) (2). |

Although the Second Circuit’s additions seem self-evident,
we recommend including them in FRAP 27 because there is no strong
reason not to do so, and because they will help guide the parties
in deciding which materials to provide in support of motions and
how to prepare those docﬁments. If the Committee decides to the
contrary, however, it also should consider preempting the Second
Circuit’s additions in order fo achieve uniformity.

7. Briefs.

FRAP 27 states that ”“[i]f a motion is supported by briefs,
affidavits or other papers, they shall be éerved and filed with
the motion.” This language appears to contemplate that parties
may file briefs to support motions. That is not the préctice in

any of the circuits, and it would be a very bad idea indeed. ‘So,
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the rule should be amended to delete the word briefs. Such an

]

amendment would continue to allow the parties to submit briefs

| —

that were filed below as exhibits, since such filings could come .
under the term ”cther papers.” 2
L

8. Miscellaneous Form Requirements. _
Several of the circuits have adopted additional requirements LJ

of form for motions that do not appear to merit consideration for
inclusion in FRAP. Some of the requirements are as follows: ~
- The D.C. Circuit requires the movant to state whether f
qral argument has been‘scheduled in the case and, if so, to -
identify when. D.C. Cir. Rule 7(a) (4). .

- The Eleventh Circuit requires that a motion “contain a ;

brief recitation of prior actions of this or any other court
or judge to which the motion, or a substantially similar or
related application for relief, has been made.” 11th Cir.
Rule 27-1(a) (1).

]

- Two Circuits require the submission of a certificate of
interested persons. See 11th Cir. Rule 27(a)(1); Fed. Cir.
Rule 27 (a).

£

.

- Two Circuits reqguire all motions to state whether all
opposing counsel have been informed of the intended filing
of the motion and whether opposing counsel consent to the

motion. 4th Cir. Rule 27(b); Fed. Cir. Rule 27(a) (1) .

]

¥

¥
|

- The Second Circuit requires the moving party to file a
notice of motion form, in which the moving party must supply
information about the motion and the case. See 2d Cir. Rule
27(a) & appendix (sample form).

]

P
. , . . L)
Since these miscellaneous items are required by only a small
minority of the circuits, we have recommended against including ij
them in FRAP 27. If the Committee decides there is substantial ~
E
need for one or more of the requirements, however, the Committee QJ
should consider including the requirement in FRAP 27 in order to g?
i
b

standardize the practice among the circuits.
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B. Response to a Motion.

FRAP 27 states that 5[a)ny party may file a response in
opposition to a motion other than one for a procedural order [for
which see subdivision (b)] within 7 days after service of the
motion, but motions authorized by Rules 8, 9, 18 and 41 may be
acted upon after reasonable notice, and the court may shorten or
extend the time for responding to any motion.”

The D.C. Circuit’s rules specify additionally that a
response which seeks affirmative relief must so state, and that
such a response may be filed in one document. D.C. Circuit Rule
7(d). The D.C. Circuit’s addition seems reasonable, and the
Committee should consider adopting it.

In the Fourth Circuit, parties need not file a response to a
motion until requested to do so by the Court. 4th Cir. IOP 27.2.
This practice 1is consistent with FRAP 27, since the Federal Rule
permits, but does not require, a response to a motion. Thus, the

Committee could consider adopting this clarification, or it could

reasonably decide that FRAP 27 is clear enough as it exists.

C. Reply to a Response.

FRAP 27 does not state whether parties may file a reply to a

response to a motion. The D.C. Circuit’s rule concerning replies

states:

(e) Reply to Response. Any reply to a response to a
motion or petition, unless the court enlarges or shortens
the time, must be filed within three days after service of
the response, except when the response includes a motion for
affirmative relief; in the latter case, the reply may be
joined in the same pleading with a response to the motion
for affirmative relief and that pleading may be filed within
seven days of service of the motion for affirmative relief.

- g -




The caption of this pleading shall denote clearly that both
the reply to the response and the response to the
affirmative motion are included in that pleading. A reply
shall not reargue propositions presented in the motion or
petition, or present matters which are not strictly in reply
to the response. After a party files a reply, no further
pleading pertaining to the motion or petition may be filed
by that party except upon lgave of this Court.

D.C. Cir. Rule 7(e). The Fourth Circuit rules state that:
Any party filing a motion may file a reply to the
opposing party’s response without seeking leave of Court.
No standard time period has been set by the Court for filing
a reply, but if counsel wishes to file a reply it should do
so as soon as practicable after the filing of the response.
The Court will not ordinarily await the filing of a reply
before reviewing a motion and response.
4th Cir. IOP 27.3. The Federal Circuit requires the parties to
file a motion for leave to file a reply. Fed. Cir. Prac. Note.
The Committee should amend FRAP 27 to provide for the filing
of a reply to a motion, for the same reasons FRAP 28 provides for
the filing of a reply brief. Moreover, such an amendment would
reflect the reality that lawyers will inevitably file replies to
responses to motions, whether specified in the rules or not. The

D.C. Circuit’s rule is comprehensive, and provides a sound model.

D. Preemption of Iocal Rules.

Given the multiplicity of local rules that now exist
concerning the format of motions, the Committee should consider
amending FRAP 27 by specifically providing that the Rule preempts
local rules concerning the subject. Without such a provision, it
will remain unclear whether the circuits are permitted to enforce

format rules that are different than what FRAP 27 provides.
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E. Oral Arqument.

FRAP 27 does not state whether the parties have a right to
oral argument with respect to motions. The seven circuits which
have addressed this matter in their rules are unanimous that oral
argument of motions will not be heldAunless the court orders it.
1st Cir. Rule 27; 3d Cir. Rule 11; 4th Cir. Rule 27(a); 5th Cir.
Rule 27.3; 7th Cir. Rule 27; 9th Cir. Rule 27-6; 11th Cir. Rule
27(e). This is a useful clarification, and the Committee should
consider amending FRAP 27 to so provide.

F. Clerk and Single Judge Motions.

FRAP 27 (b) states that, pursuant to court rule, procedural
orders may be disposed of by the clerk; FRAP 27(c) states that a
single judge may dispose of any motion. A number of the circuits
have elaborated on these rules by specifying the types of motions
that may be disposed of by the clerk or by a single judge. There
is no apparent need for a uniform federal rule in this area, and

these matters seem to be the type that are best left to the local

circuits.
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Rule 27. Motions

(a) Form and Content of Motions.

(1) In Writing. Except where otherwise specifically provided
by these Rules, and except for motions made in open court when
opposing counsel is present, every motion shall be in writing and
signed by counsel of record or by the movant if not represented
by counsel, with proof of service on all parties.

(2) Accompanying Documents. The motion shall contain or be
accompanied by any matter required by any relevant provision of
these rules, and shall state with particularity the grounds upon
which the motion is based and the relief sought. If a motion is
supported by affidavits or other papers, they shall be served and
filed with the motion. '

(a) Affidavits should contain factual information only.
Affidavits cbntaining legal argument will be treated as memoranda
of law.

(b) A copy of the lower court opinion or agency decision
shall be included as a separately identified exhibit by a moving
party seeking substantive relief.

(c) Exhibits attached should be only those necessary for
the determination of the motion.

(3) Page Limits. Except by permission or direction of the
court, motions and responses to motions shall not exceed twenty

pages. A reply to a response shall not exceed seven pages.
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(4) Format. Motions, responses thereto, and replies to
responses shall be type&ritten in pica non-proportional type so
as to produce a clear black image on a single side of white, 8
1/2 by 11 inch paper.. These submissions shall be double-spaced,
each page beginning not less than 1 1/4 inches from the top, with
side margins of not less than 1 1/4 inches on each side. They
shall be fastened at the top-left corner and shall not be backed.

(5) Response. Any party may file a response in opposition to
a motion other than one for a procedural order [for which see
subdivision (b)] within 7 days after service of the motion, but
the court may shorten or extend the time for responding to any
motion, and motions authorized by Rules 8, 9, 18, and 41 may be
acted upon after reasonable notice. When a party opposing a
ﬁotion also seeks affirmative relief, that party shall submit
with the response a motion so stating. The response and motion
for affirmative relief may be included within the same pleading;/
the caption of that pleading, however, shall denote clearly that

the response includes the motion.

(6) Reply to Response. The moving party may file a reply to a
response. A reply must be filed withiﬁ 3 days after service of
the response, unless the court shortens or extends the time, and
unless the response includes a motion for affirmative relief. 1In
the latter case, the reply may be joined in the same pleading
with a response to the motion for affirmative relief and that
pleading may be filed within 7 days of service of the motion for

affirmative relief. The caption of that pleading shall denote
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clearly that both the reply to the response and the response to
the affirmative motion are included in that pleading. ‘A reply
shall not reargue propositions presented in the motion or present
matters which are not strictly in reply to the response.

(b) Determination of Motions for Procedural Orders.
Notwithstanding the provisions of (a) of this Rule 27 as to
motions generally, motions for procedural orders, including any
motion under Rule 26(b), may be acted upon at any time, without
awaiting a response thereto, and pursuant to rule or order of the
court, motions for specified types of procedural orders may be
disposed of by the clerk. Any party adversely affected by such
action may, by application to the court, request reconsideration,
vacation or modification of such action. A timely opposition to
a motion that is filed after the motion is granted in whole or in
part shall be treated as a motion to vacate the order graﬁting
the motion, unlgss the opposition is withdrawn.

(c) Power of a Single Judge to Entertain Motions. In addition
to the authority expressly conferred by these rules or by law, a
single judge of a court of appeals may entertain and may grant or
deny any request for relief which under these rules may properly
be sought by motion, except that a single judge may not dismiss
Oor otherwise determine an appeal or other proceeding, and except
that a court of appeals may provide by order or rule that any
motion or class of motions must be acted upon by the court. The

action of a single judge may be reviewed by the court.




(d) Number of Copies. Four copies of every motion, response,
and reply shall be filed with the original. The number of copies
may be increased or decreased by order but not by rule, practice,
or internal operating procedure.

(e) Oral Argument. All motions will be decided without oral

argument unless the court orders otherwise.

(f) Preemption of Local Rules. These requirements of this
Rule concerning the form and content of motions, the filing of
responses and replies, the number of copies that must be fileq,
and oral argument may not be supplemented, subtracted from, or
altered by local rule, practice, or internal operating procedure.

No circuit may require any additional filing or supporting paper

(such as a notice of motion) beyond what this Rule requires.
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AGENDA III-D

Ttem 92~3

April 20-21, 1993
TO: Honorable Kenneth F. Ripple, Chair

Members of the Advisory Committee on Appellate Rules and Liaison Members

FROM: Carol Ann Mooney, Reporter (/yf/
DATE: October 5, 1992

SUBJECT: 92-3, conflict between Rule 4(b) and 18 U.S.C. § 3731

At the April 1992 meeting Judge Logan noted that there is a conflict between Rule
4(b) and 18 U.S.C. § 3731.

Section 3731 governs appeals by the United States in criminal cases. It provides in
pertinent part:

The appeal in all such cases shall be taken within thirty days
after the decision, judgment or order has been rendered and
shall be diligently prosecuted.

Rule 4(b) states:

. . . When an appeal by the government is authorized by statute,
the notice of appeal shall be filed in the district court within 30
days after the entry of (i) the judgment or order appealed from
or (ii) a notice of appeal by any defendant.

The provision allowing the government to file a notice of appeal within 30 days after
a notice of appeal is filed by a defendant extends the time for the government to file beyond
the 30 day limit set by section 3731.

Amendment of the statute to conform to the rule may not be necessary. 28 U.S.C. §
2072(b) provides:

Such rules shall not abridge, enlarge or modify any substantive
right. All laws in conflict with such rules shall be of no further
force or effect after such rules have taken effect.

However, amendment could avoid confusion and needless litigation.
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AGENDA IIT-E
Item 92-4
April 20-21, 1993

THE FEDERAL JUDICIAL CENTER

One Columbus Circle, N.E.
WASHINGTON, D.C. 20002

RESEARCH DIVISION Writer's Direct Diat Number:

202-273-4070
FAX 202- 273-4021

April 8, 1993

TO: Members of the Advisory Committee on Appellate Rules

Judge Kenneth F. Ripple asked that we send the enclosed materials regarding
en banc procedures.

ely,

Govrd

Joe S. Cecil

Enclosures
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THE FEDERAL JUDICIAL CENTER
Federal Judiciary Building
1 Columbus Circle, N.E.
WASHINGTON, D.C. 20002

RESEARCH DIVISION . Writer's Direct Dial Number:

202 2734070

April 8, 1993

The Honorable Kenneth F. Ripple

United States Court of Appeals
for the Seventh Circuit

208 U. S. Courthouse

204 South Main Street

South Bend, Indiana 46601

Dear Judge Ripple:

We are writing in response to your request for information regarding
en banc and related procedures in the federal courts of appeals. This material
was requested to aid the Advisory Committee on Appellate Rules in
considering agenda item 92-4, a proposed revision of the standards for
granting an rehearing en banc under rule 35 of the Federal Rules of Appellate
Procedure. |

This letter provides information from three sources: (1) a recent FJC
survey of appellate judges’ attitudes and opinions concerning the problems
confronting the federal courts and solutions to those problems; (2) research
staff review of the extent to which local rules and operating procedures
recognize inter-circuit conflict as grounds for a rehearing en banc; and, (3)
research staff compilation of procedures short of en banc to avett inter-circuit
conflict and to maintain intra-circuit consistency.

Opinions of Appellate Court Judges Regarding Inter-Circuit Conflict

In a recent FJC survey of appellate judges, few respondents considered
inter-circuit conflict a “large” problem, while most said intercircuit conflict is
a “small” problem or no problem at all.! The survey presented judges with a
list of 21 possible problems in the federal courts, including “Difficulty
discerning national law due to inconsistencies between or among circuits”.
Inconsistencies in law between or among circuits was identified as “not at all”
a problem by 16% of the appellate judges, a "small” problem by 42%, a

1As part of the Center’s study on alternative structures for the courts of appeals and in support of the
Judicial Conference Committee on Long Range Planning, in October 1992 the Center conducted a mail
survey of all federal judges on the future of the federal judicial system. Seventy-five percent of appellate
judges responded to the survey.



The Honorable Kenneth F. Ripple
April 8, 1993 Page 2

"moderate” problem by 30%, and a "large" problem by 5%. None of the
judges regarded inter-circuit conflict as a “grave” problem.

~ When presented with a list of special procedures to avert or resolve
inconsistency in the law, slightly more than half of the judges indicated
“strong” or “moderate” support for the use of “en banc review to avert inter-
circuit conflict, as well as to maintain consistency of decisions within the
circuit” (25% indicated strong support, 32% indicated moderate support).
Approximately 20% of the judges opposed this practice. The survey revealed
little support for other structural changes for resolving inter-conflicts, such as
the creation of a new court or inter-circuit tribunal. The'survey did not ask
judges if the standard for en banc review should be expanded o explicitly
acknowledge inter-circuit conflict as an independent basis:for seeking en banc
review. -
When appellate judges gathered for the 1993 National Workshop for
Judges of the U.S. Courts of Appeals, it became clear that for most judges, the
problem of inter-circuit conflict paled in comparison with other problems
afflicting the appellate judicial system, particularly the volume of cases. In
one discussion group of about 20 judges, the participants focused as requested
on possible ways of addressing the problem of inter-circuit conflict, until one
judge finally asked “Why are we talking about this? Conflict is not the -
problem, volume is.” The group took a vote, overwhelmingly agreed that

inter-circuit conflict is not a major problem, and moved on to other structural

issues. Other groups reported similar opinions.
Role of Intef-Circuit Conflict in Local Rules and Operating Procedures

We reviewed the federal appellate court rules and practices and found
that only four appellate courts -- the Ninth, Seventh, D.C. and Fourth Circuit
Courts of Appeals -- explicitly acknowledge the existence of an inter-circuit
conflict as a basis for a petition for rehearing or suggestion for rehearing en
banc.2 | '

Ninth Circuit: Presently, local rule 35-1 indicates:
“When the opinion of a panel directly conflicts with an existing
opinion by another court of appeals and substantially affects a
rule of national application in which there is an overriding need
for national uniformity, the existence of such conflict is an
appropriate ground for suggesting rehearing en banc.”.
The Executive Committee of the Ninth Circuit Court of Appeals may
reconsider the appropriateness of this standard when it reviews the en banc
procedure in the near future.

2inter-circuit conflicts that are persistent and disruptive may meet the “exceptional importance” standard for
rehearing en banc under F.R.A.P. 35. We have included only local rules that recognize inter-circuit conflict
as an independent basis for en banc, or explicitly note inter-circuit conflicts as a means of demonstrating
that the “exceptional importance” standard has been met.
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The Honorable Kenneth F. Ripple
April 8, 1993 ) Page 3

This local rule has apparently had little effect. Professor Arthur
Hellman examined memoranda exchanged by judges in 160 cases from the
Ninth Circuit Court of Appeals in which a judge called for a vote on
rehearing en banc between 1981 and 1986. Professor Hellman does not
mention inter-circuit conflict as one of the several categories of reasons
judges offered for urging rehearing. He mentions only two cases with
published dissents from the denial of en banc rehearing in which the
dissenting judges pointed out that the panel’s decision had created a conflict
with another circuit. In both cases rehearing was denied and the cases were
reviewed by the Supreme Court3 - |

Seventh Circuit: The existence of an inter-circuit conflict is regarded as an
alternative ground for suggestirig ‘that an appeil be’heard en banc. Local rule
40(c) states:
“Suggestions that an appeal be reheard in banc shall state in a
concise sentence at the beginning of the petition why the appeal
is of exceptional importance or with what decision of the United
States Supreme Court, this court, or another court of appeals the
panel decision is claimed to be in conflict.” (emphasis added)
District of Columbia Circuit: Existence of an inter-circuit conflict is not an
independent ground for granting rehearing en banc, although such a conflict
may be considered as part of an argument that the panel decision is in error
and requires reconsideration. In setting forth reasons why a case meets the
“exceptional importance” standard of F.R.A.P. 35, local rule 15(a)(3) instructs
parties to indicate, where applicable: |
“. . . with what decision or decisions of the Supreme Court of the
United States, of this Court, or of any other federal appellate
court, the panel decision is claimed to be in conflict.” (emphasis
added) ‘

Fourth Circuit: Existence of an inter-circuit conflict is a basis for a suggestion
for rehearing en banc if the conflict is not explicitly addressed by the panel
decision. According to 1.O.P. 40.5(iii), among the appropriate grounds for a
petition for rehearing is: |
“the opinion is in conflict with another Court of Appeals and
the conflict is not addressed in the opinion.” (emphasis added)

Alternatives to Empaneling a Full En Banc éourt

We have recently completed a compilation of the appellate courts’ case
management procedures, including procedures for maintaining inter-circuit

3Arthur D, Hellman, Maintaining Consistency in the Law of the Large Circuit, in RESTRUCTURING
JUSTICE: THE INNOVATIONS OF THE NINTH CIRCUIT AND THE FUTURE OF THE FEDERAL COURTS, 75, n.
46 (Arthur D. Hellman, ed., 1990). .
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and intra-circuit consistency. The courts of appeals employ a variety of
procedures, both formal and informal, as a means of limiting inter-circuit and
intra-circuit conflict short of convening the court en banc.  These procedures.

can be divided into four types of activities. In order of their prevalence in the

courts of appeals, they are: Extending an opportunity for reconsideration by
the original panel prior to considering the suggestion for en banc, circulating
opinions t6 all judges on the court prior to publication; placing cases raisin
similar issuies before the same panel; and employin
less than ‘the full membership of the active judges, .

Opportunity for Reconsideration by Panel: All federal courts of appeals
interpret a suggestion for rehearing en banc as a petition for reconsideration
by the original panel. Most courts note this practice in a local rule or
operating procedure. (These are cited in the accompanying tables.) Other
courts employ such a procedure on an informal basis. -

Circulation of Opinions Prior to Publication: Nine courts of appeals (D.C.,
First, Second, Third, Fourth, Fifth, Sixth, Seventh, and Tenth Circuits)
circulate some or all of their opinions to the active judges on the court prior
to publication. Typically opinions are distributed one week or so before
release for publication and judges not on the panel are asked to note conflicts
with existing circuit law or other issues that require clarification. In the Fifth,
Sixth, and Seventh Circuits the authoring judge is asked to call attention in
the letter of transmittal to the fact that the opinion has initiated or continues
a conflict with one or more circuits. = . :

Several of the courts that circulate opinions (D.C., First, Seventh
Circuits) have adapted the prepublication review to include a footnote in
panel decision that resolve an apparent conflict between two prior decisions
of the court noting that the resolution has beén separately considered and
approved by the full court, and thus constitutes the law of the circuit. This
practice is sometime referred to as an “Irons Footnote” in recognition of an
early case that employed this procedure. (See Irons v. Diamond, 670 F.2d 265,
268n.11(D.C.Cir. 1981).) - ”

Placing Cases Raising Similar Issues Before the Same Panel: Two courts of
appeals, the First and Ninth Circuits, examine the issues in pending appeals
and attempt to place cases raising similar issues before the same panel as a
means of limiting intra-circuit conflict. In the Ninth Circuit identification of
issues on appeal is part of an extensive inventory process that staff attorneys
conduct for every case that is briefed. :

En Banc of Fewer Than All Active Tudges: The Ninth Circuit Court of
Appeals employs a “limited en banc” procedure in which eleven judges - ten
randomly-selected active judges and the chief judge - conduct en banc
hearings on behalf of the entire court. Notwithstanding the provision for
random selection of judges, if a judge is not drawn on any of three successive
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The Honorable Kenneth F. Ripple
April 8, 1993 Page 5

en banc courts, that judge’s name is placed automatically on the next en banc
court.

Please let us know if you require additional information on any of
these practices or procedures.

cc: Professor Carol Ann Mooney, Reporter
Advisory Committee on Appellate Rules
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In Banc Consideration in the Federal Courts of Appeals:

Tables Comparing Local Rules and Internal
Operating Procedures

Pamela Coukos
and
Laural Hooper

April 8,1993




The following tables.show areas of variation among the local rules of the Federal
Courts of Appeals for in banc consideration.! They do not include provisions governing
timing of submissions or qth@r re;c{ujn:mems of foﬁn. Thc information was compiled from
each court’s published lo‘:cal rules and internal qpér,ating ﬁroccdﬁies only, without any

examination of the interpretation b;;ghappliéja‘ti‘o;nx q“f‘tﬂhesev rules through case law.2
HEN IN BAN ‘ PR

The first table examines how the courts determine whether in banc consideration
is appropriate, including the published standards each court uses in weighing a grant of a
hearing or rehearing in banc. Some rely on the standard enunciated in FRAP 35, some
refer to the Federal Rules standard and include further elaboration, and others only state a
local standard. Most courts use the same standard for determining whether a case should
be heard originally in banc as they use to grant rehearing in banc. (See Table III for the
two courts that use two different standards.) The language does vary, but all the rules
basically restrict in banc consideration to resolving conflicting precedent or resolving
exfremely important legal issues.

The courts treat the question of conflicting precedent differently, either in the
standard enunciated for granting rehearing in banc or in the required forms or statements
by counsel. The courts in the First, Third, Fifth, Sixth, Eighth, Tenth, Eleventh circuits

state that in banc rehearing is merited when a decision conflicts with decisions of the

1 The circuits are split in referring to this procedure as “in banc” or “en banc.” The Federal Rules of
Appellate Procedure and 6 circuits (Ist, 2d, 3d, 4th, 7th and the Federal Circuit) use the “in” spelling, while
the remainder (DC, 5th, 6th , 8th, 9th, 10th and 11th) use the “en” spelling. This paper defers to the FRAP
delineation.

2 Sources used for this compilation include: 28 U.S.C.A. Rules, United States Courts of Appeals Rules
(West, 1992); FEDERAL LOCAL COURT RULES (Pike and Fischer, Inc., Eds., 1992); FEDERAL CIVIL
JUDICIAL PROCEDURE AND RULES (West, 1991); THE COMMITTEE ONFEDERAL COURTS OF THE
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, APPEALS TO THE SECOND CIRCUIT (6th

Edition, 1988).
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local court of appeals (.., intra-circuit conflict) or the U.S. Supreme Court. The D.C. and
Seventh Circuits also include inter-circuit conflicts. The standard in the Ninth Circuit
mentions only a “direct conflict with another court of appeals” and no other standard for
evaluating conflicting pfecedent, In the Fourth Circuit f.hc existence of an inter-circuit
conflict is a basis for a suggc#tiqn for rehearing en banc if the conflict is not explicitly
addressed by“t‘he panel decision. The Second Circuit’s rules do not discuss conflicting
precedents.

A few courts explicitly state that questions of intcrpréting state law or
misapplying existipg law do not justify in banc procedures. Some courts require counsel
to specifically state the conflicting precedent or important question on a special form or in
a special section of the brief or motion. A number of courts include in their rules
sanctions for frivolous suggestions of in banc consideration. Some courts explicitly
permit in banc procedures for motions or other “interim matters,” some explicitly prohibit

it, and the remainder do not mention it specifically.




o E ‘ x InBanc
| Standard for Use of Sanctions Procedure
© Granting | Required Available for | Permitted for
(Re)hearing Formsor | “Frivolous” Motions & |-
' InBanc Statements | Suggestion? | - “Intérim
‘ Matters?”
Full court
needed to
“secure Or .
maintain
FRAP uniformity” | = _____ 3 ———-- -—
OR “a question
of exceptional
importance”
FRAP 35(a)
Requires $250 sanction
separate available for
introduction "meritless"
section giving petitions for
reason(s) why | rehearing. No
case is important indication
D.C. Cir. FRAP OR listing whether this also e
Supreme Court, applies to
DC Cir, or any | suggestions for
other circuit rehearing
case(s) in in banc.
conflict IOP XIII B.1
D.C.CirR.
15(3)

3 The dashed line indicates the rule made no mention of the provision. One can reasonably infer either a
"no" answer to the question or a deference to FRAP 35 where appropriate.
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‘ In Banc
Standard for Use of Sanctions Procedure
Granting Required Available for | Permitted for
(Re)hearing Forms or “Frivolous” Motions &
InBanc - Statements Suggestion? “Interim
Matters?”
Required
statements by
' counsel; must | $250 sanction.
cite conflicting May be
1st Cir. FRAP Supreme Court personally ———
or 1st Circuit assessed to
case(s) or state counsel.
important IstCirR.352
question.
IstCirR.35.1
$250 sanction
available for
"meritless" Court will
petitions for accept a
rehearing. No suggestion for
indication rehearing in
2d Cir. FRAP | e whether this also | banc of a motion
applies to previously ruled
suggestions for | on by a panel.
rehearing 2d Cir.R. 27(i)
in banc.
App. to 2d Cir.,
p.514

4 The Second Circuit has not published Internal Operating Procedures, but considers a publication of the

Association of the Bar of the City of New York a statement of the operat
THE COMMITTEE ON FEDERAL COURTS OF THE ASSOCIATION OF
YORK, APPEALS TO THE SECOND CIRCUIT (6th Edition, 1988).

5

ing procedures of the court. See
THE BAR OF THE CITY OFNEW




- FRAP; Required
application of statements by |
lawtofacts or | counsel; must A majority of
‘ questions of | . cite conflicting Standing Motion
o " state lawnot | Supreme Court } - Panel may refer
3dCir. | considered;in | or 3d Circuit  — - adecision to the |
A ‘banc required to | case(s) or state | . court in banc.
- | overrule prior |, important ‘ |, IOP1033
| published panel | question. K
" decision. | 3dCirR.22 |
| 10P9.1,935 | b

5A grant of an original hearing in banc is determined under a different standard than a grant of rehearing in
banc: only when the case is controlled by a prior court decision which should be reconsidered & the case is
of “immediate importance.”/OP 9.2
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In Banc
Standard for Use of Sanctions Procedure
Granting Required - Available for | Permitted for
(Re)hearing Forms or “Frivolous” Motions &
In Banc Statements Suggestion? “Interim
Matters?”
FRAP; a Required "When deemed
material factual | statement of -advisable" court |
or legal matter purpose by will accept
4th Cir. ~was overlooked counsel. —-- motions for full
in the decision;al  IOP 405 ' court
- change in the . consideration.
' law occurred I0P 275
after the case
was submitted
and was
overlooked by
the panel; the
opinion is in
conflict with
another decision
of the Court or
of another court
of appeals and
the conflict is
not addressed in
the opinion.
IOP 40.5
FRAP; questions Required
of state law, statements by
application of | counsel; must
law to facts, or | cite conflicting | “Sanctions of its
Sth Cir. application of | Supreme Court | own initiative.” | -
precedent not or 5th Circuit | 5th Cir.R. 35.1
considered. case(s) or state
IOP, 5th important
CirR. 35 question.

SthCir.R.35.2




6th Cir.

"Precedent-
~ setting error of

exceptional

public

importance" or
"direct conflict”
. with 6th Circuit

" or Supreme:

questions of
~ state law,
. application of
. lawto facts, or
, application of
. precedent not
considered.
IOP 208

Required
statements by

~ counsel; must

‘:‘Court precedent; |,

6th CirR. 14(5) |

- cite conflicting
Supreme Court
or 6th Circuit
: case(s) or state
important |
question.
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In Banc
Standard for Use of Sanctions Procedure
Granting Required Available for | Permitted for
(Re)hearing Forms or “Frivolous” Motions &
In Banc Statements Suggestion? “Interim
Matters?”
Why appeal is of
“exceptional
importance” OR “Concise In banc hearing
which 7th sentence” at of motion
7th Cir. Circuit, Supreme | beginning of —— permitted upon
Court, or other petition. judge request.
circuit case(s) in | 7tk Cir R. 40(c) I0P 1(2)
conflict
7th CirR. 40(c)
Issue of “grave
constitutional
dimension” or
great “public Required
importance” OR | statements by
“direct conflict” | counsel; must | $250 sanction.
with 8th Circuit | cite conflicting May be
or Supreme Supreme Court personally
8th Cir. Court precedent; | or 8th Circuit assessed to -—---
errors in state or | case(s) or state counsel.
federal law, important 8th Cir.R.
facts, or question. 35A(c)(3)
application of 8th CirR.
precedent not 35A(c)(2)
considered.
8th CirR.
35A(a)
“Directly
conflicts” with
existing opinion
of OTHER court
of appeals &
“substantially
9th Cir. affects” national |  -—-- —— —
rule where
“overriding need
for national
uniformity”
9th Cir.R. 35-1
9




In Banc 7
Standard for | Use of Sanctions ' Procedure
Granting. | Required Available for |, Permitted for | ]
(Re)hearing | Formsor | “Frivolous” | Motions& | Lt
In Banc . Statements | Suggestion? | “Interim ~
. ' Matters?” | 7
! j}‘ ‘ ; fi Hl»
' . Requires Sanctlons may H |
“Issue of | statements by |’ be assessed for |, : ;h\
exceptional | counsel; must | frivolous, i
‘ public ; cite conﬂlctmg | petitions for - ‘t Noinbanc |
.importance” OR | Suprerne Court || rehearing. No. “131' hearings for |, }@
10th Cir. ' conflicts with |1 or 10th Circuit | 1ndlcat10n‘ : i‘ “procedural and ; i
! Supreme Court ] case(s) or state gwhether this also Ainterim matters.” | ;
|| or10th Circuit | important | appliesto ”] Oth CirR.35.7 |
| precedent |  question. | suggestions for i ‘ \
110th CirR.35.1} 10thCirR. | rehcanng g
: 3522 | m banc 5 : —
P I o | ! f’J
| A : L
. :[
A “precedent- o By
- setting error of o hid
exceptlonal Required ', ]
11mportance *and| statementsby | ? 1
panel opinion counsel; must | ‘ E
conflict with cite conflicting | No in banc
- Supreme Court | Supreme Court ‘ . hearings for -
11th Cir. | or 11th Circuit | or 11th Circuit - - “administrative | J
precedent. case(s) or state - and interim =
'J1th Cir.R.35-3|  important ‘  matters.”
‘ question. | 711th CirR. 354 W
11th Cir.R. L
35-6(c)
n
L
i
-
B}
10
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Fed. Cir.

A “precedent-
setting question
of exceptional
importance” OR
conflict with
Supreme Court
or Fed. Circuit
precedent
Fed. CirR.
35(a)b

Required
statements by
counsel; must
cite conflicting

Supreme Court
or Fed. Circuit
case(s) or state
important
question.
Fed. CirR.
35(b)

Yes.
“Appropriate
sanctions.”
Fed. CirR.
35(a)

6A grant of an original hearing in banc is determined under a different standard than a grant of rehearing in
banc: only a “precedent-setting question™ merits hearing in banc.

Fed. Cir.R. 35(a)

11




JL_PROCEDURES FOR GRANTING A HEARING/REHEARING IN BANC
7
) i
h ri n ¥
The second table discusses where the power for granting a hearing or rehearing in W

banc resides. The courts do not permit a “petition for rehearing in banc” but require a

party to make a “suggestion” for such a rehearing. Any judge in regular active service or
any judge serving as a member of the original panel must then call for a vote or poll on |
whether rehearing in banc should be granted. (The courts of appeals in the First, Third,

Tenth, and Federal circuits do not explain this procedure in their local rules or operating

procedure. The remaining courts describe it in precisely this way.) In general, a judge or

a panel has the power to call for a poll on their own motion. Some courts consider a

suggestion for rehearing in banc to include a petition for panel rehearing, and some give E-a
1
the panel precedence in considering panel rehearing before in banc rehearing.’ A few ) s
courts have “automatic” in banc polling for certain types of cases, such as those fi
(-

overruling prior circuit law.
™
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Suggestion for
Rehearing In Banc Procedure for
Court May Order | Includes Prior or | Automatic In Banc
Sua Sponte? Concurrent Poll?
Petition for Panel
Rehearing?
Yes.
FRAP Adv. Comm. Notes e ————
to Rule 35
Any active judge or
- panel member may
, suggest an in banc
D.C. Cir. Tehearing subjectto | = —---- ——-
‘ approval by a
- majority of active
‘ judges.
IOP XIlI B2
Any suggestion of
rehearing in banc
1st Cir. e will be also treated -
as a petition for
panel rehearing.
IOPX.C
A judge may request
2d Cir. an in banc poll at et [ —
any time.
App.t02dCir.,p 51

13




Suggestion for

Procedure for

. | Rehearing In Banc
Court May Order| Includes Prior or | Automatic In Banc
‘Sua Sponte? Concurrent Poll?
| Petition for Panel
‘Rehearing?
. All draft opinions
circulated with a
request for
notification if a
judge desires
rehearing in banc,
Any petition for and all petitions for
rehearing OR rehearmg in banc
suggestion of | circulated to see if a
3d Cir. - Yes. rehearing in banc is | majority votes for in
IOP 94 presumed to include | banc consideration.
both. IOP 5,952
IOP 95.1
All dissenting
]udges on original
panel presumed to |
have voted for
reheann g in banc.
- IOP 943
A suggestion for Unless a judge
4thCir. | - rehearing in banc requests a poll be
must be made at the taken on the
same time, and in suggestion, none
the same document, will be taken.
as a petition for 4th Cir.R. 35(b)
rehearing. .
4th Cir.R. 35(a)
Any suggestion of |
rehearing inbanc | Opinions which
will be also treated | "express conflict"
Any active judge or as a petition for with the law of
5th Cir. panel member may | panel rehearing. another circuit are
request a poll. The original panel circulated before
IOP, 5th Cir.R. 35 |retains control of the | release & subject to
case and may order in banc polling.
a rehearing without IOP, 5th Cir R.
full court action. 4753

IOP, 5th Cir.R. 35
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Suggestion for

' Rehearing In Banc Procedure for
Court May Order | Includes Prior or | Automatic In Banc
Sua Sponte? Concurrent Poli?
Petition for Panel
Rehearing?
Yes. Any judge Any suggestion of
eligible to sit on in | rehearing in banc is
6th Cir. banc court may also treated as a ——
request a vote. petition for panel
6th CirR. 14(a) ¢ rehearing. .
6th CirR. 14(a)
Opinions overruling
prior decisions or
‘ creating inter/intra-
circuit conflicts not
Yes. published until
Automatic circulated among all
7th Cir. circulationof | = - active judges and a
opinions in conflict. majority does not
7th Cir.R. 40(f) vote to rehear in
" banc. Footnote to
that effect added to
opinion.
7th Cir R. 40(f)
Any active judge or Any in banc
panel member may | rehearing suggestion
request a poll. is also considered to
IOPIVD include a petition for
‘ panel rehearing.
Any judge may 8th Cir.R. 40A(2)
convert a petition
8th Cir. for panel rehearing | The original panel
to a petition forin | retains control of the
banc rehearing. case and may order
8th Cir. R.40A(2) | a rehearing without
full court action.
IOPIV.D
: Unless a judge
Yes. requests.a poll be
9th Cir. General Orders —-- taken on the
5.2a,54(c)(1) suggestion, none
will be taken.
15




Suggestlon for :
' N Rehearing In Banc | - Procedure for
Court May Order | Includes Prior or Automatic In Banc
Sua Sponte? Concurrent Poll?
S Petition for Panel
*,Rehearing?
10th Cir. Yes. e ———-
10th CirR.35.23 )
Any in banc
rehearing suggestion
is also considered to
include a petition for
panel rehearing.
Any active 11th 11th Cir.R. 35-6
11th Cir. cucmt judge may -mmee
‘ Tequest a poll. The original panel
1Ith CirR.35-5 |retains control of the
case and may order
a rehearing without
full court action.
IOP 3.a,11th
Cir.R.35
All suggestions for
rehearing in banc
Yes. are circulated for
Fed. Cir. Practice Notes to vote without a
Fed.CirR. 35 | request by a judge
for a poll.
Practice Notes to
Fed.CirR. 35
16
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The third table compares voting procedures and panel composition among the

appellate courts. Senior judges may not vote on the petition for in banc consideration or

sit on the in banc panel, although senior judges who were members of the original panel

are permitted to sit in banc for rehearing if they wish. Courts vary on whether recused

Judges count when determining whether a “majority” of judges has voted for in banc

consideration. Most courts do not allow a response to a suggestion for hearing or

rehearing in banc as a matter of course, although the Ninth Circuit Court of Appeals

requires an opportunity to respond before any vote to hear or rehear a case in banc. Some

courts note in a denial of rehearing in banc whether any judges dissented.

Senior Recused Response Dissent(s) Senior
Judges Judges Permitted | from Denial | Judges
Eligibleto | Count as | or Required of Permitted to
Vote on Part of Before Rehearing Sit on
Petition? Majority Vote? In Banc Panel?
Needed to Noted?
Approve
Petition?
No. Not
Adv. Comm. Yes. permitted
FRAP Notes to FRAP 35(a) | unless court —--- —-
Rule 35 so orders.
‘ FRAP 35(b)
Not Names of A senior
permitted | judges who judge who
-unless voted for sat on the
' No. Yes. majority of | rehearing in original
D.C.Cir. |IOPXIIIB2 | IOP XIIIB2 | active judges | banc shown | panel may sit
desire a on order on the in
response. denying banc panel.
IOPXIIIB2 | rehearing. | IOP XIII.B.2
IOPXIIB2| -
17
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Senior Recused Response Dissent(s) Senior
Judges Judges Permitted | from Denial | Judges
Eligibleto | Count as |or Required| . of | Permitted to
Vote on Part of Before Rehearing | Siton
Petition? Majority | Vote? | ImBanc | Panel?
o Neededto | | 'Noted? " |
Approve
Petition?
A senior
judge who
Not sat on the
permitted original
1st Cir. Y unless court | —— | panel may sit
SO requests. on the in
IOPX.B banc panel.
1st Cir.R.
35.3
A senior
judge who
sat on the
No. No. original
24d Cir. 2dCirR.35| Rule35 | - Permitted | panel may sit
1 onthein
| banc panel.
App.to2d
Cir.,p.52
Dissenting
judges may
request their | A senior
No response | names be judge who
unless 4 listed on sat on the
No. Yes. judges order; any original
3d Cir. IOP9.53 IOP953 requestan | active judge | panel may sit
: answerora | mayfileand | onthein
rehearing. | publishan | banc panel.
JOP 956 | opinionon | IOP9.64
the denial of
the petition.
I0OP 9538
18
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Senior
Judges
Eligible to
Vote on
Petition?

Recused
Judges
Count as

Part of
Majority
Needed to
Approve
Petition?

Response
Permitted
or Required
Before
Vote?

Dissent(s)
from Denial
of
Rehearing
In Banc
Noted?

Senior
Judges
Permitted to
Siton
Panel?

4th Cir.

T3

No.
. Rule 35(b)

No. |
Rule 35(b)

—————

Order
denying
rehearing
in banc
“reflects the
vote" of all
judges.
4th Cir.R.
35(b)

A senior
judge who
sat on the
original
panel may sit
on the in
banc panel.
IOP 9.64

(I

5th Cir.

N I o

~ No.
5th CirR.
356

‘Not
permitted
unless court
SO requests.
5th Cir.R.
35.3

Yes.
Sth Cir.R.
356

A senior
judge who
sat on the
original
panel may sit
on the in
, banc panel.
Sth Cir.R.
356

&
o

6th Cir.

A

No.
IOP 20.7

Not
permitted
unless court

Yes.
1I0P 20.7

I0P 20.3

so requests. |

-

A senior
judge who
sat on the
original
panel, or a
judge who
takes senior
status after
being placed
on an in banc
panel, may
sit on the in
banc panel.
6th CirR.
14(a)

3 03

19



. Senior Recused Response | Dissent(s) Senior
Judges Judges Permitted | from Denial Judges
Eligibleto { Count as | or Required of = |Permitted to
Voteon |  Partof Before Rehearing Siton
Petition? ' | Majority Vote?. | InBanc ‘| Panel?
- | Needed to © Noted? -
Approve R
‘ Petition? -
g Any active | Dissents
; judge or from denial | A senior 7th
‘ i member of | of in banc circuit judge .
! i original noted on who saton |
7th Cir. iNo. Yes. ~ panel may | order unless | the original
‘ I0P 5(d)( 1)| IOP 5(d)(1) | requestan minority | panel may sit
: : ‘ answer. Not |  judge(s) on the in
: | required for Tequest banc panel.
" vote. otherwise. IOP 5(g)
IOP 5(a) IOP 5(f)
A senior
judge who
sat on the
No. Yes. original
8th Cir. | 8thCirR. | 8thCirR. e ----—- | pancl may sit
35A(b) 35A(b) on the in
banc panel.
8th Cir R.
35A(b)
A senior
judge who
sat on the
Opportunity | Dissents original
torespond | includedin | panel,ora
No. No. required order at judge who
: Adv. Comm. | Adv. Comm. before request of | takes senior
9th Cir. | Notesto 9th | Notesto 9th | ordering any status after
CirR.35-3 | CirR.35-3 | (re)hearing | dissenting | being placed
‘ in banc. judge. on an in banc
9th CirR. | Adv. Comm. | panel, may
35-2 Notes to 9th | siton the in
Cir.R.35-3 | banc panel.
Adv. Comm.
Notes to 9th
CirR.35-3
20
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Senior Recused Response Dissent(s) Senior
Judges Judges Permitted | from Denial | Judges |
Eligibleto | Count as | or Required of Permitted to
Vote on Part of Before Rehearing Sit on
Petition? Majority Vote? In Banc Panel?
Needed to Noted?
Approve ‘
Petition?
A senior
judge who
: No, except sat on the
No. | No. by order of | Permitted. original
10th Cir. | J10th CirR. | 10th CirR. | the court. panel may sit
35.5 355 on the in
banc panel. |
10th Cir.R.
- 355
A senior
Not circuit judge
No. Yes. permitted . of the 11th
IOP 3.a, IOP 3.a, unless court circuit who
1thCir. | 11thCirR. | 11thCirR. | so requests. -—--- sat on the
35 35 11th CirR. original
35-7 panel may sit
on the in
banc court.
Visiting
judges are
not permitted
to sit on the
in banc
court.
11th Cir R.
- 35-10
A senior
judge who
Response at sat on the
No. Yes. court original
Fed. Cir. Practice Practice request. e panel may sit
Notes to Fed.| Notes to Fed.| Fed. Cir.R. on the in
CirR.35 CirR. 35 35(c).(d) banc panel.
Practice
Notes to Fed.
CirR. 35
21




The final table compares the effect of granting rehearing in banc. Courts vary on
whether a grant of rehearing in banc stays or vacates :t‘he‘;i)anel opinion, which can affect
the judgment in the event of a tie of the court sitting in banc. Some courts consider a
grént‘of rchearingibefore the original panel an automatic denial of a suggestion for
Ie}%j\cari‘n‘g\ in‘bancfé Rehearing in t?anc may also affect a simultaneous petition for writ of
cex%tiorari; This tal?le also includ§s a miscellaneojus section, listipg any other interesting in
banc proyisibns v(%hich vary among the courts, such as the Ninth Circuit’s “mini” in banc.
The Ninth Circuitg usually hears (E)l' rehears cases “in banc” in frpnt of eleven judges,
because a hc:aring; before the fullicourt would be unwieldy. Thq rule includes a provision

for a rehearing before the entire court, but it has never been exercised.”

7 S‘ee Arthur D. Hellman, Maintaining Consistency in the Law of a Large Circuit, in RESTRUCTURING
JUSTICE: THE INNOVATIONS OF THE NINTH CIRCUIT AND THE FUTURE OF THE FEDERAL COURTS
(Arthur D. Hellman, Ed.), 70 (1990). ‘
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, .| Grant of Panel Effect of
Stays or Rehearing Rehearing In
Vacates Panel Automatic Banc on Other In Banc
Judgment? Denial of Petition for Provisions
Rehearing In Certiorari
Banc?
Neither stays
FRAP nor vacates. — ————- —
FRAP 35(c)
Vacates panel
opinion and
judgment
“either in whole No amicus
or in part, as ‘ curiae briefs in
circumstances Extends time | support of or
warrant." for filing response to a
D.C. Cir. IOP XIIIB.2 e petition for writ| suggestion of
of certiorari. rehearing in
A tie of in banc IOP XIIIB.2 | banc permitted.
panel affirms D.C.CirR.
the decision 15(7)
under review.
D.C.CirR.
15(a)(5)
" Vacates prior
1st Cir. opinionand | = - e [—
judgment.
IOPXD
Time for filing
Tie in banc vote petition for
affirms lower Yes. certiorari tolled
2d Cir. court decision. | App. to 2d Cir., | until disposition ——
App. to 2d Cir., p.52 of suggestion
p.52 for rehearing
in banc.
Filing a
suggestion for
rehearing in
banc is not a
prerequisite for
filing a petition
for writ of
certiorari.
23




Grant of Panel Effectof |
Stays or Rehearing . | Rehearing In ‘
Vacates Panel | Automatic Banc on Other In Banc
Judgment? Denial of Petition for Provisions
S Rehearing In Certiorari
" Banc?
Vacates panel
opinion and
3d Cir. judgment. | = - ——--
IOP 959
| The majority of
active and
| participating
| judges required
must be at least
Vacates panel four judges to
4th Cir. opinionand {  --—- | = - grant a
judgment. rehearing in
4th CirR. 35(c) banc, and at
least six judges
| tograntan
| original hearing
in banc.
4th Cir.R. 35(c)
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Grant of Panel Effect of
Stays or Rehearing Rehearing In
Vacates Panel | Automatic | Bancon Other In Banc |
Judgment? Denial of Petition for Provisions
Rehearing In Certiorari
Banc?
Vacates panel
\ opinion and .
5th Cir. judgment; stays — m— ] meee
mandate
| 5thCirR. 413
Filing a
suggestion for
Vacates panel rehearing in
opinion and bancisnota
6th Cir. Jjudgment; stays ————- prerequisite for -
'~ mandate filing a petition
6th Cir.R. 14(a) for writ of
certiorari.
6th Cir.R. 14(c)
Order granting
rehearing in
banc “should
7th Cir. specifically - -—-- e
state” that
panel decision
vacated.
I0OP 5(f)
8th Cir. ——— — — -
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] Grant of Panel Effect of
Staysor | ' Rehearing Rehearing In
Vacates Panel | Automatic Banc on Other In Banc
Judgment? ‘| Denial of Petition for Provisions
. Rehearing In Certiorari
‘Banc?
{ “Mini-in banc”
Panel opinion Filinga . provision:
remains in suggestion for all proceedmgs
effect unless ; rehcarmg in . “in banc
order granting " Yes. bancisnota |  conducted
: 1ehearing in Adv. Comm. | prerequisite for before a panel
'9th Cir. banc specifies Notes to filing a petition. " of 11 judges,
: otherwise. | 9th [Cer 35-3 ] for writ of including the
Adv. Comm. | certiorari. Chief Judge. A
Notes to ‘ Adv. Comm. |rehearing by the
9th CirR. 35-3 Notes to | full'court is also
‘ : 9th Cir.R. 35-3| anoption. |
‘ | 9th Cir.R. 35-3
Time for filing
petmon for
The judgment i is | certiorari tolled
not vacated until disposition
until directed of suggestion
by the in banc for rehearing
panel. in banc.
Rule 35.6 e
1otCir. | 1 Filing a -
If a tie occurs suggestion for
the panel rehearing in
decision banc isnot a
remains in prerequxslte for
effect and is not filing a petition
affected. for writof |
IOP IX.B.6 certiorari. |
10th Cir.R.35.1
Filing a
Panel opinion suggestion for
11th Cir. vacated, rehearing in ——
mandate stayed. banc is not a
Rule 35-11 prerequisite to
filing a petition
for writ of
certiorari.

11th CirR.35-3
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Grant of Panel Effect of
Stays or Rehearing Rehearing In
Vacates Panel Automatic Banc on Other In Banc
Judgment? Denial of Petition for Provisions
Rehearing In Certiorari
Banc?
Filing a
suggestion for
Yes, if the rehearing in
entire relief bancisnota
requested in the | prerequisite for
petition is filing a petition
granted. for writ of
Practice Notes certiorari.
to Fed.Cir. R. Local
35 Rule 35(a)
Fed.Cir. | = -
Filing a
suggestion for
rehearing in
banc does not
toll the time for
filing a petition
for certiorari.
Practice Notes
to Fed. Cir.R.
40
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DESCRIPTION OF CIRCUIT PRACTICES REGARDING

EN BANC PROCEDURES

Laural Hooper

April 8, 1993
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The attached descriptions of practices of federal courts of appeals ' 5@
were provided by the clerks of the courts of appeals and persons ;
authorized by the dlerks to address these issues. This information
was gathered through telephone interviews as part of a larger

study by the Federal Judicial Center seeking a description of the ,
appellate procedures followed by the courts. ﬁ‘ﬁtﬁ
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DC Circuit

Existence of an inter-circuit conflict is not an independent ground for granting
rehearing en banc, although such a conflict may be considered as part of an argument that
the panel decision is in error and requires reconsideration. En banc consideration is
appropriate only where the criteria of F.R.A.P. 35(a) are satisfied. In setting forth reasons
why a case meets the “exceptional i importance standard of that rule, local Rule 15(a)(3)
instructs partxes to indicate ‘

“with what decision or decisions of the Supreme Court of the -

United States, of this Court, or of : any other federal agp_ellate court,

the panel decision is claimed to be in conflict.” (emphasis added)

The original panel is always given an opportunity to rehear a case since the
suggestion for rehearing en banc is also a petition for rehearing by the original panel.
Occasionally the original argument panel will modify the opinion in response to such a
motion, but such changes typically clarify the holding rather than alter the substance of
the decision.

The court circulates panel decision to every active and senior judge one week
prior to publication. This is the primary mechanism relied upon by the court to limit the
development of intra-circuit conflicts. This prepublication review often results is
suggestions that become incorporated into the decision by the panel.

On occasion the Court may employ such a prepublication review to note
specifically an interpretation that resolves an apparent conflict between two prior
decisions of the court. When the review indicates that the court is unanimous in
supporting the interpretation of the issue by the panel, the court has employed an “Irons
Footnote” in which the panel decision indicates that a specific issue that resolves an
apparent conflict between two prior decisions has been separately considered and
approved by the full court, and thus constitutes the law of t‘he‘circuit. (See Irons v.
Diamond, 670 F.2d 265, 268 n. 11 (D. C. Cir. 1981).)




The First Circuit Court of Appeals does not generally consider inter-circuit .
conflicts an appropriate ground to grant rehearing en banc. There are o established
procedures, formal or informal, that address minimizing inter-circuit conﬂicts.
Generally, a panel is bound by a prior panel decision.

"The Court treats all petitions for en banc conmderanon as petmons for rehe'mng
before the panel. Occasionally, rather than waiting for an en banc petition, a panel v will
seek to modify circuit precedent by circulating the opmlon to all active judges and
inserting a footnote stating that the entire court has rev1ewed and approved the decision.
In addition, an attempt is made by the Senior Staff Attorney to group cases with sumlar
issues to be a.rgued on the same,day. before the same panel. In apprommately 25% of the
granted petitions, a motion for rehcanng en banc will resultin a rehearing before the
original panel.

econd Circuit

En banc consideration is appropriate only where the criteria of F.R.A.P. 35(a) are
satisfied. Every attempt is made to prevent both inter-circuit and intra-circuit conflicts
from occurring and thus the subsequent rehearing of a case. Before an opinion isreleased
it is circulated to active judges for comments and criticisms. Upon the filing of a petition
for rehearing en banc the original panel votes to determine whether a réhearing by the
original panel should be granted. The results of the votes of the on iginal panel are
circulated to all active judges and to the chief judge, who tallies the vote and reports the
result to his colleagues. A rehearing by the original panel rarely occurs, perhaps one per
year.

hird Circui

A rehearing en banc is an extraordmary occurrence and is disfavored unless the
full court determines it is necessary to secure or maintain uniformity in its decisions or
the proceeding involves a question of “exceptional importance.” The court does not
necessarily consider it appropriate to grant rehearing en banc in cases that create or
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continue an inter-circuit conflict unless there is an issue of “exceptional importance”
presented. In all cases, the original panel is always given the opportunity to rehear the
case. '

There are two situations where a rehearing is generally denied: (1) when the
panel’s statement of the law is correct and the controverted issue is solely the application
of the law to the circumstances of the case; and (2) when the issue presented is one of
state law. ‘

rth Circui

The Court does not generally consider it appropriate to grant rehearing en banc in
cases solely where the panel decision would create or continue an inter-circuit conflict.
Precedents in other circuits are considered, but are given less weight and consideration
when deciding whether to grant rehearing. According to 1.O.P. 40.5 (iii), among the
appropriate grounds for a petition for rehearing is:

“the opinion is in conflict with another Court of Appeals

and the conflict is not addressed in the opinion.” (emphasis added)
The local rule requires that a suggestion for rehearing en banc be made at the same time,
and in the same document, as a petition for rehearing. The petition and suggestion are
distributed to all active and senior judges of the court, and to any visiting judge who may
have heard and decided the appeal. Absent a request for an answer to the petition by a
Judge within 10 days after distribution of the petition and suggestion, the authoring judge
will include in the court’s order disposing of the petition a statement that no poll was
requested.

All proposed published opinions are reviewed by all active and senior judges
before the decision is issued. After reviewing an opinion, the Jjudges must acknowledge
that they have received the opinion and, if appropriate, the judges suggest any opinion
changes to the hearing panel. Objections to the substance of the opinion may be raised
informally by any judge or formally by a written dissent if the judge was a member of the
hearing panel. Dissents rarely occur.




Fifth Circuit

Rehearing of appeals.and en banc hearings are not favored or encouraged by this
court. Active circuit judges determine by majority vote whether a matter will be reheard
by the original panel or heard en banc. The en banc court is composed of all active
judges of the court. Any senior circuit judge of this circuit who satas a member of the
original panel deciding the case being reviewed is eligible to participate, at his election as
a member of the en banc court. |

A suggestion for rehearing en banc is allowed for matters that allege a precedent-
setting error of exceptional public importance or an opinion that directly conflicts with
prior Supreme Court or Fifth Circuit precedent. According to 1.0.P. 47.5.3 --Processing
of Opinions-- the Court has determined that:

“Those [opinions] which initiate an express conflict with the law of

another circuit are to be so circulated before [their] release and ... are

subject to polling procedures for en banc consideration should any '

judge request it.”

A suggestion for rehearing en banc is sent to the original panel judges (this may include
senior and visiting judges) and to all active judges of the court. The panel has the
discretion of granting a rehearing without action by the full court. In addition, any active
judge of the court or any member of the panel rendering the decision has ten days from .
the filing date of the suggestion to indicate to the authoring judge whether he or she
desires the case be reheard en banc.

ixth Circui

The Sixth Circuit Court of Appeals has no policy, formal or informal éddrcssing
whether it is appropriate to grant rehearing en banc in cases where the panel decision

creates or continues an inter-circuit conflict. In an attempt to reduce intra-circuit conflicts

and clarify issues, drafts of all proposed opinions that are to be published are circulated
among the entire court for comment. It is the policy of the court that when circulating a
proposed opinion or decision of the court, the writing judge shall call attention in the
letter of transmittal to the fact that such opinion or decision has initiated or continues a
conflict with one or more circuits. Drafts of all opinions that are not designated for full-
text publication are circulated to approximately half of the court. The original panel is
always given an opportunity to rehear a case.
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The Seventh Circuit Court of Appeals considers both intra-circuit and inter-circuit
conflicts an appropriate matter for granting rehearing en banc. Local Rule 40(c) states:
| “Suggestions that an appeal be reheard in banc shall

state in a concise sentence at the beginning of the

‘petition why the appeal is of exceptional importance

or with what decision of the United States Supreme Court,

this court, or another court of dppeals  the panel decision

is claimed to be in conflict.” (emphasis added)
Furthermore, Local Rule 40(f) recjuirqs that an opinion overruling a prior decision or
creating a conflict between or among circuits rriust be circulated among the active judges
prior to publication, and if adoi)t‘ed, include a footnote indicating that the opinion has
been circulated among all active judgéb and a rehearing en banc on the issue is not
favored. - ‘ | |

Eighth Circuit

The court’s local rule governing rehearing en banc states that the petition should
only be filed when the attention of the entire court must be directed to an issue of grave
constitutional dimension or exceptional public importance, or to an opinion that directly
conflicts with Supreme Court of Eighth Circuit precedent. Inter-circuit conflicts are not
mentioned in either the local rule or the court’s internal operating procedures manual.

A matter will be reheard en banc only if a majority of the judges in active service
vote to rehear the matter en banc. Senior judges can not vote on a suggestion for
rehearing en banc, but a senior judge may, at the judge’s election, participate in the
rehearing en banc if the judge was a member of the original panel deciding the case.

Panel opinions are not circulated to the full court prior to release.

-




inth Circui

Presently, local rule 35-1 indicates that an inter-circuit conflict is an appropriate
ground for granting rehearing en banc:

“When the opinion of a panel directly conflicts with an existing opinion by\

another court of appeals and substanually affects a rule of national
apphcauon in which- there is an overndmg need for na'aonal uniformity,
the existence. of such conﬂxct isan appropnate ground for suggestmg
reheanng en, banc
Inter-circuit conflict rarely succeeds asa grounds for a petmon for rehearing or
suggestion for rehearmg en, banc, The execunve comrmttee may; reconsrder the
appropriateness of this. standardnwhen 1t rev;ews the en\banc procedure in the near future.
The court hears about 15 20 en banc cases, usmg the hrmted en banc procedure that
employs eleven Judges -ten rand‘oml‘yjq Me]ected actrve Judges and the chief judge. The

iy ‘H‘

anﬁopp : rtumty to, rehear a case In less than 5% of the

o |
\ |

original panel is usually glv
instances of a request for rehear n,gr en’ Banc, the ongmal pauel wﬂl rehear the case.
Intra-circuit conflicts are reduced by an inventory classrﬁcatron procedure
conducted by staff attorneys in every appeal. Classification of issues permits the court to
submit cases presenting similar issues to the same panel, and to alert panels that the issue
is currently pending before an earlier panel Pursuant to the Court’s general orders, the

panels should confer. The panel which first takes the issue under submission has priority.

T ircui

This court does not routinely grant rehearing en banc solely because the panel
decision would create or continue an inter-circuit conflict. Before any opinion is
published it is circulated to all active and senior Judges for comments. Dissents are rare
even in the event an opinion should conflict with the law of another circuit.
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The Eleventh Circuit Court of Appeals does not ordinarily consider inter-circuit
conflicts an appropriate ground for granting rehearing en banc; however, despite every
effort is made to avoid intra-circuit conflicts.

Pursuant to 11th Cir. R. 35-6, every suggestion of rehearing en banc is also
considered as a petition for rehearing before the original argument panel. A suggestion of
en banc consideration, whether upon initial hearing or rehearing, is regarded as an
extraordinary procedure intended to address precedent-setting errors or a panel opinion
that is allegedly in direct conflict with precedent of the Supreme Court or a prior panel
opinion within the Eleventh Circuit Court of Appeals.

ral Circui

Inter-circuit conflict is not a ground for granting rehearing en banc. A suggestion
for rehearing en banc alone is usually not referred to the original panel. The original
panel has an opportunity to rehear an appeal only if a specific petition for rehearing
before the panel is filed. At least 10 days before a precedential opinion is issued, it is
circulated to all active and senior judges for comment and to the senior technical assistant
for comment regarding any appearance of conflict between language in the opinion and
that in precedent of the court or of the Supreme Court. Such comments are distributed to
the author, panel or entire court and may in some instances lead to a modification of the
opinion. If not, the circulated comments may stimulate en banc determination of the
appeal. The court may use a footnote in the panel opinion stating that a certain issue has
been reviewed by the entire court.
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AGENDA III-(F-G)

Items 92-5 and 92-6

April 20-21, 1993

TO: The Honorable Kenneth F. Ripple, Chair, Members of the Advisory Committee
on Appellate Rules, and Liaison Members

FROM: Carol Ann Mooney, Reporter W

DATE: March 25, 1993

SUBJECT: Item 92-5, amendment of Rule 25 concerning the requirement that if a brief is
- filed by depositing it in the mail, the party must use "the most expeditious form
of delivery by mail, excepting special delivery." '
and ‘ ‘
Item 92-6, a proposal to eliminate the mailbox rule.

Item 92-6

Last spring Mr. Greacen, the Clerk of the fourth circuit, asked Mr. Strubbe to
recommend that the Advisory Commiitee consider eliminating the mailbox rule in Rule 25 for
filing a brief or appendix. Mr. Greacen’s letter was forwarded to us and the item was placed
on the table of agenda items. A copy of Mr. Greacen’s letter is attached to this memorandum.

The reason given by Mr. Greacen in support of his suggestion is that the mailbox rule
creates uncertainty concerning due dates both as to a brief filed by mail and as to any subsequent
brief. I do not understand that argument.

A brief filed by mail must be mailed no later than the last day for filing. It may be some
days before the brief reaches the court but presumably the postmark allows the court to
determine if the brief is timely.

Responsive briefs must be filed within a specified number of days after service of the
preceeding brief. See Rule 31. A court should not have difficulty determining when a
responsive brief is due. The court knows when service occurs because Rule 25(d) requires that
a paper presented for filing be accompanied either by acknowledgement of service by the person
served (which should state the date of service) or by proof of service which must state the date
and manner of service. The proof of service accompanying a brief is all that is needed to
determine the due date for the responsive brief.” There is no uncertainty concerning the timing
of service even if service is accomplished by mail. Rule 25(c) provides that service is complete
on mailing. Although service is complete upon mailing, Rule 26(c) gives a party who must act
within a certain number of days after service three extra days whenever he or she is served by
mail. The proof of service establishes the date of service from which the court calculates the
due date for any responsive brief and, if service was by mail, the court adds three days to the
due date for the next brief. .

This question has been discussed by the Advisory Committee at least once mthepast
several years. At that time the Committee decided to take no further action. Should the
Committee react favorably to the suggestion at this time, the change can be accomplished simply



by deleting the language creating the special exception for briefs and appendices.

If the Committee decides once again to leave the mailbox rule in place, it should consider
item 92-5.

Item 92-5

At the Advisory Committee’s April 1992 meeting, the Committee prepared a GAP report
for proposed amendments to a number of rules that had been published for comment. The
Committee discussed the proposed amendments to Rule 25, and the comments thereon, which

would extend the holding in Houston v. Lack to all papers filed by persons confined in
institutions.

When reviewing Rule 25, one member of the Committee noted that in order to file a brief
using the mailbox rule, the rule requires a party to use "the most expeditious form of delivery
by mail, excepting special delivery.” That member questioned whether a party must use
overnight mail. The Committee decided to add review of the mailing requirements to the table
of agenda items for consideration at a future meeting.

The committee note written in 1967 when the Appellate Rules were adopted says that "air
mail delivery must be used whenever it is the most expeditious manner of delivery." Today,
domestic first-class mail is routinely transported by air if the distance warrants it, that is if air
transport is the most expeditious manner of delivery. - The distinction between first class mail
and air mail has disappeared for domestic mailing. Recently, however, the United States Postal
Service added express mail service which is more expeditious than first class mail. It should
be made clear whether Rule 25 requires use of express 1 maul the most expeditious service offered
by the postal service.

I believe that the spirit of the rule, as adopted in 1967, would be satisfied by requiring
‘a party to use first class mail. The rule has never required a party to use the costly the special

delivery serv1ce Similarly, requiring a party to use express mail could be burdensome in some
mstances

Supreme Court Rule 29.2 provides that a document is timely filed if it is "sent to the
Clerk by first-class mail, postage prepaid, and bear[s] a postmark showing that the document

! A two pound package shipped first class mail costs $2.90. A two pound package shipped
express mail costs $13.95. Special delivery now costs $7.65 in addition to first class postage
for a package not more than two pounds. Two pounds was chosen for purposes of comparison
not only because it is the upper limit for the standard express mail package, but also because it
is not unreasonable to expect that a package contammg twenty-five copies of a brief could weigh
two pounds or more.
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was mailed on or before the last d’z-iy; for ﬁling. S

If Rule 25(a) were amended to state that a brief is filed when it is deposited in the United
States Mail with first-class postage prepaid, this would have no effect upon the time for filing
a responsive brief. The mailbox rule deals with the time of filing and responsive briefs are due
within a specified number of days after service of the opponents brief.

Rule 31(a) requires an appellee to file a brief within 30 days after service of the brief of
the appellant and an appellant’s reply brief must be filed within 14 days after service of the
appellee’s brief. Rule 25(c) provides that service may be by mail and is complete on mailing.
Rule 26(c) gives a party three additional days to act whenever the time to act is computed with
reference to the date of service and service is by mail. None of that would be changed by a
change in mailbox provision of Rulé 25(a). S

gxr:liit.the changes at lines 5-8 are being proposed here. The other changes shown, have already
been published but not yet finalized.
Rule 25. Filing and Service

(a) Filing.-- Papers required or permitted to be filed in a court of appeals shall must be
filed with the clerk. Filing may be accomplished by mail addressed to the clerk, but filing shall
rot-be is not timely' unless the—papers—are—reeeived-bythe-elerk th¢ clerk receives the paper

within the time fixed for filing, except that a briefs-and or appendixees shall-be-deemed-filed-on

ts-utilized is timely filed if it is mailed to the clerk by first-class mail, postage prepaid. and bears

a postmark showing that the document was mailed on or before the last day for filing. Papers

filed by an inmate confined in an institution are timely filed if deposited in the institution’s

internal mail system on or before the last day for filing. Timely filing of papers by an inmate

confined in an institution may be show by a notarized statement or declaration (in compliance

with 28 U.S.C. § 1746) setting forth the date of deposit and stating_that first-class postage has

been prepaid. If a motion requests relief whieh that may be granted by a single judge, the judge




14

15

16

17

18

may permit the motion to be filed with the judge, in which event the judge shall must note
thereon the date of filing and shall thereafter transmit give it to the clerk. A court of appeals
may, by local rule, permit papers to be filed by facsimile or other electronic means, provided

such means are authonzed by and consistent with standards established by the Judicial

Conference of the United States.
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March 3, 1992

b/ﬁfhomas F. Strubbe
U

.S. Court of Appeals

for the Seventh Circuit
219 South Dearborn Street
Chicago, Illinois 60604

Possible Change in Rule 25

Dear Tom:

ces. All other filings are not timely unless they are received by
the clerk within the time fixed for filing. Briefs and appendices,
as you well know, are deemed filed on the day of mailing.

The mailbox filing rule Creates uncertainty in the clerk’s
office concerning due dates-~-both for a brief filed by the mailbox
rule, and for a subsequent brief, the due date for which is

determined by the date of mailing and the three-day mail service
principle of Rule 26(c).

there were no mailbox exception for briefs and appendices. We
believe that the parties’ interests could be preserved by extending
the time allowed for filing--say from 40, 30 and 15 days to 43, 33

and 18 days. We would be glad to trade the additional time for the
increased certainty of due dates.

John M. Greaceng(A. - 7th Circuit

Cc: Cathy cCatterson RECE[VED

WMAR - 61992

‘HOMAS F. STRUBBE
RO CLERK
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APPELLATE RULES

Rule 25. PFiling and Service
(a) FPiling.- Papefs required or permitted
to be filed in é court of appeals shall
must be filed wi;h the clerk. Filing may

be accomplished by mail addressed to the

Z>(a)
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clerk, but filing eheli—met—be is not

timely unless ¢the-—papers—are—reeceived—by
the—elexrk the clerk receives the papers

within the time fixed for filing, except
that briefs and appendices shali-be-deemed

are treated as filed on the day of mailing

if the most expeditious form of delivery
by mail, excepting special delivery, is
utiltieed used. Papers filed by an inmate

confined in an institution are timely

filed if deposited in the institution’s

internal mail system on or before the last

day for filing. Timely filing of papers

by an inmate confined in an institution

may be shown by & notarized statement or

declaration (in compliance with 28 U.S.C.

€ 1746) setting forth the date of deposit

and stating that first-class postage has
been prepaid. If a motion requests relief

whieh that may be granted by a single
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judge, the judge may permit the motion to
be filed with the judge, in which event
the judge shall note thereon the date of
filing and skal} thereafter transmit give
it to the clerk. A court of appeals may,
by local rule, permit papers to be filed
by facsimile or other electronic means,
provided such means are authorized by and
consistent with standards established by

the Judicial Conference of the United

_States.

* * % % *

COMMITTEE NOTE

The amendment accompanies new subdivision
of Rule 4 and extends the holding in

Houston v. Lack, 487 U.S. 266 (1988), to all
papers filed in the courts of appeals by
persons confined in institutions.
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gentence under Fed. R, Crim. P. 35(c), nor

does the filing of a motion under Fed. R.

Crim. P. 35(c) affect the validitv of a

notice of appeal filed before entry of the

order disposing of the motion.

{c)  Appeal by an Inmate Confined in an

Institution.- If an inmate confined in an

institution files a notice of appeal in

either a civil case or a criminal case,

the notice of appeal is timely filed if it

is deposited in the institution’s internal

mail system on or before the last day for

filing. Timely filing may be shown bv a

notarized statement or by a declaration

(in_ compliance with 28 U.S.C. & 1746)

setting forth the date of deposit &nd

stating that first-class postage has been

prepaid. In &8 civil case in which the

first notice of appeal is filed in the

manner provided in this subdivision (c),
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187 the 1l4-day period provided in paragraph

188 (a)(3) of this Rule 4 for another party to

189 file a notice of appeal runs from the date

190 when the district court receives the first

Pl A L A A e A e ]

191 notice of appeal. In a criminal case in

192 which a defendant files a notice of appeal

193 in the manner provided in this subdivision

194 (c), the 30-davy period for the government

195 to file its notice of appeal runs from the

196 entrv of the 4udgment or order appealed

197 from or from the district court’s receipt

198 of the defendant’s notice of appeal.
COMMITTEE NOTE

Note to Paragraph (a)(l). The amendment
is intended to alert readers to the fact that
paragraph (a)(4) extends the time for filing
an appeal when certain posttrial motions are
filed. The Committee hopes that awareness of
the provisions of paragraph (a)(4) will
prevent the filing of a notice of appeal when
a posttrial tolling motion is pending.

Note to Paragraph (a2)(2). The amendment
treats a notice of appeal filed after the
announcement of a decision or order, but
before its formal entry, as if the notice had
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APPELLATE RULES 19

been filed after entry. The amendment deletes
the language that made paragraph (a)(2)
inapplicable to a notice of appeal filed after
announcement of the disposition of a posttrial
motion enumerated in paragraph (a)(4) but
before the entry of the order, see Acosta v.
Louisiana Dep’t of Health Human Resources,
478 U.S. 251 (1986) (per curiam); Alerte v,
McGinnis, 898 F.2d 69 (7th Cir. 15390).
Because the amendment of paragraph (a)(4)
recognizes all notices of appeal filed after
announcement or entry of judgment-- even those
that are filed while ‘the posttrial motions
enumerated in paragraph (a)(4) are pending--
the amendment of this paragraph is consistent
with the amendment of paragraph (a)(4).

. Note to Paragraph (a)(3). The amendment
isgtechnica;‘in nature; no substantive thange
is intended. :

Note to: Paragraph  (a)(4). The 1979
amendment of this paragraph created a trap for
an unsuspecting litigant who files a notice of
appeal before a posttrial motion, or while a
posttrial motion. is pending. The 1979
amendment requires a party to file a new
notice of ' appeal after the motion‘s
disposition. Unless a new notice is filed,
the court of appeals lacks jurisdiction to
hear the appeal. Griggs v. Provident Consumer
Discount Co., 459 U.S. 56 (1982). Many
litigamts,‘especially pro se litigants, fail

‘to . file the second notice of appeal, and

several courts have expressed dissatisfaction
with the rule. sSee, e.g., Averhart v.
Arrendondo, 773 F.2d 919: (7th Cir. 1985);
Harcon Barge Co. V. D & G Boat Rentals, Inc.,
746 F.2d 278 (5th Cir. 1984), cert. denied.
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479 U.S. 930 (1986).

The amendment provides that a notice of
appeal filed before the disposition of a
specified posttrial motion will ©become
effective upon disposition of the motion. A
notice filed before the filing of one of the
specified motions or after the filing of a
motion but before disposition of the motion
is, in effect, suspended until the motion is
disposed of, whereupon, the previously filed
notice effectlvely places jurlsdlctlon in the
court of appeals '

Because & notlce of appeal will ripen
into an effectlve appeal upon disposition of
a posttrial motion, in 'some instances there
will be an appeal frqm a judgment that has
been altered substantlally because the motion
was granted in whole or in part. ' Many such
appeals will be .dismissed for want of
prosecution when‘the appellant fails to meet
the briefing schedule.‘ But, the appellee may
also move to, strlke ‘the appeal. ‘When
responding to supch a !motion, the appellant
would. have an opportun;ty to state that, even
though some relief spught in a posttrial
motion was granted the;appellant still plans
to pursue ithe appeal. i Because4the appellant ]
response . wwquld provlde the ' appellee ‘with
sufficient ndtlbe ‘Hof " the appellant 8
intentions, the Comm;ttee~ does not 'believe
that an addltlonal notlce of appeal is
needed. . e X i

The amendment prowldes that a2 notice of
appeal filed before“the dprOSltlon of a
posttr;al“tolllng motion is sufficient to
bring the underlylng case, as well as any
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orders specified in the original notice, to
the court of appeals. If the judgment is

- altered upon disposition of a posttrial
motion, however, and if a party wishes to
appeal from the disposition of the motion, the
party must amend .the notice to so indicate.
When a' party files an amended notice, no
additional fees are required because the
notice is an amendment of the original and not
a new notice of appeal.’

‘ Paragraph (a)(4) is also amended to
include, among motions that extend the time
for filing a notice of appeal, a Rule 60
motion that is served within 10 days after
entry of Jjudgment. This eliminates the
difficulty of determining'whether a posttrial
motion made within 10 days after entry of a
Judgment "is @ Rule 59(e) motion, which tolls
the time for . filing an appeal, or a Rule 60
- motion, which historically Has not tolled the
time. = The ' amendment comports ‘with the
practice in several circuits 'of treating all
motions to alter or amend, judgments that are
made within 10 days after entry of judgment as
Rule - 59(e) motions for purposes. of Rule
4(a)(4). See, e.g., Finch v. City of Vernon,
845 F.2d. 256 (Ilth Cir. 1988); Rados v.
Celotex Corp., 809 F.2d 170 (2d Cir. 1986);
Skagerberg v. Oklahoma, 797 F.2d" 881 (10th
Cir. 1986). To conform to a recent Supreme
Court decision, however--Budinich v. Becton
Dickinson and Co., 486 U.S. 196 (1988)--the
aﬁéhdm%htﬁekdludesHmctionsMfdfnattdiﬂeY'Sﬁfees
from the' class of motions ‘that ''extend the
filing time unle&d‘g‘distribt”couri,'atting
under Rule. 58, enters’' an order extending the
time for appeal. This amendment :is to be read
in conjunction with the amendment of Ped. R.
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Civ. P. 58.

Note to subdivision (b). The amendment
grammatically restructures the portion of this
subdivision that lists the types of motions
that toll the time for filing an appeal. This
restructuring is intended to make the rule
easier to read. No substantive change is
intended other than to add a motion for
judgment of acquittal under Criminal Rule 29
to the list of tolling motions. Such a motion
is the equivalent of a Fed. R. Civ. P. 50(b)
motion for judgment notw:.thstandlng the
verdict, which tolls the running of time for
an appeal in a civil case.

The proposed amendment also eliminates an
ambiguity from the third sentence of this
subdivision. Prior to this amendment, the
third sentence provided that if one of the
specified motions was filed, the time for
filing an, appeal would run from the entry of
an order deny.xng the motion. That sentence,
like the parallel provision in Rule 4(a)(4),
was intended to toll the running of time for
appeal lf one of  the. posttr:x.al ‘motions is
timely flled.‘ In a criminal case, however,
the time for filing the motions runs not  from
entry of j.udgment (as it .does in civil cases),
but from the verdlct or, flndlng of guilt.
Thus, in a ‘criminal case, a posttr:.al motion
may be dlsposed of more than 10 days before
sentence is | imposed, i. e. before the entry of
judgment. Unlted States v. Hashaqen, 816 F.2d
899, 902 n.5 (3d Cir. 1987).. To make it clear
that ‘a not;ce of, appeal need not be filed
before entry of judgment the amendment states
that an appeal may be, taken within 10! days
after the entry of, an order disposing of the
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motion, or within 10 days after the entry of
judgment, whichever is later. The amendment
also changes the language in the third
sentence providing that an appeal may be taken
within 10 days after the entry of an order
denving the motion; the amendment says instead
that an appeal may be taken within 10 days
after the entry of an order disposing of the

last such motion outstanding. (Emphasis added)

The change ' recognizes that there may be
multiple posttrial motions filed and that,
‘although one or more motions may be granted in
whole or in part, a defendant may still wish
to pursue an appeal.

The amendment also states that a notice
of appeal filed before the disposition of any
of the posttrial tolling motions becomes
effective upon disposition of the motions. 1In
most circuits this language simply restates
the current "practice. See United States v.
Cortes, 895 F.2d 1245 (9th Cir.), cert.
denied, 495 U.S. 939 (1990). Two circuits,
however, ‘hdva‘“questioned that practice in
light of the language of the rule, see United
States v. Gargano, 826 F.2d 610 (7th Cir.
1987), and United States v. Jones, 669 F.2d
559 (8th Cir. |1982), 'and the Committee wishes
to clarify the rule. 'The amendment is
consistent with the proposed amendment of Rule
4(2)(4)- o “

Subdivision (b) is further amended in
light of new Fed. R. Crim. P. 35(c), which
authorizes a sentencing court to correct any
arithmetical, technical, or other clear errors
in sentencing within 7 days after imposing the
sentence. The Committee believes that a
sentencing court should be able to act under
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Criminal Rule 35(c) even if a notice of appeal
has already been filed; and that a notice of
appeal should not be affected by the filing of
a2 Rule 35(c) motion or by correction of a
sentence under Rule 35(c).

Note to subdivision (c). 1In Houston v.

Lack, 487 U.S. 266 (1988), the Supreme Court
held that a pro se prisoner’s notice of appeal
is "filed"™ at the moment of delivery to prison
authorities, for forwarding to the district
court. The amendment reflects that decision.
The language of the amendment is similar to
that in Supreme Court Rule 29.2.

Permitting an inmate to file a notice of
appeal by depos;txng it. in an institutional
mail system requires adjustment of the rules
governing the filing of cross-appeals. In a
civil case, the time for filing a cross-appeal
ordinarily runs from the date when the first
notice of  appeal is filed. . If an inmate’s
notice of agpeal is filed by depc51t1ng it in
an institution’s mail system, it is p0551b1e
that the notice of appeal will not arrive in
the dlstrlct court until several days after
the “flllng‘ date and perhaps even after the
time for flllng a cross—appeal has expired.
To av01d that problem, subdivision (c)
provides that in a c1v1l case when an
institutionalized person files a notice of
appeal by depos;txng it in the institution’s
mail system, the time for 'filing a cross-
appeal runs from thg d;strlct court’s receipt
of the’ notlce. The &mendmentAmakes a parallel
change regard:.ng the time for ‘the government
to appeal in a cr;mlnal case.
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AGENDA ITI-H
Item 92-7
April 20-21, 1993

TO: The Honorable Kenneth F. Ripple, Chair, Members of the Advisory Committee
on Appellate Rules, and Liaison Members

FROM: Carol Ann Mooney, Reporter W/

DATE: March 25, 1993

SUBJECT: Item 92-7, Amendment of Fed. R. App. P. 30 to require that a joint appendix
include a copy of the notice of appeal.

. Last spring Judge Jon O. Newman of the second circuit wrote and suggested that Rule
30 be amended to require that a Jjoint appendix include a copy of the notice of appeal. He stated
that the notice often needs to be examined to determine the timeliness and scope of the appeal.

Because Rule 28(a)(2) now requires a jurisdictional statement, a copy of the notice should
not be needed to determine the timeliness of the appeal. Rule 28(a)(2) requires an appellant’s
brief to state the "relevant filing dates establishing the timeliness of the appeal or petition for
review." An examination of the notice of appeal could, however, be necessary to determine the
scope of the appeal. :

Draft.
Rule 30. Appendix to the-briefs a Brief

(a) Duty of Appellant to Prepare and File; Content of Appendix; Time for Filing;
Number of Copies. The appellant shall must prepare and file an appendix to the briefs which
shall must contain:

(1) the relevant docket entries in the proceeding below;

(2) any relevant portions of the pleadings, charge, findings or opinion;

(3) the judgment, order, or decision in question; and

(4) the notice of appeal: and

(3) any other parts of the record to which the parties wish to direct the particular

attention of the court.

E*eePt—Whefe-’fhey—have—éﬂdepeﬁdeﬂHelev&Hee,_m Memoranda of law in the district court

should not be included in the appendix unless they have independent relevance. The fact that
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19

parts of the record are not included in the appendix shall will not prevent the parties or the court

from relying on such parts.

t The appellant shalt must serve and file the appendix with the brief unless filing is deferred
under subdivision (c) of this rule. Ten copies of the appendix must be filed with the clerk, and
one copy must be served on counsel for each party separately represented, unless the court

requires the filing or service of a different number by local rule or by order in a particular case.

* Kk XK

Committee Note

Subdivision (a). Subdivision (a) is amended to require that an appendix include a copy
of the notice of appeal. The court may wish to examine the notice of appeal in order to
determine the scope of the appeal.

1

S

7)1 223

)

]

[

™

]

¥

)

£

L.




e e ] ]
Y e, \ T [ \'w” ) “H {
1 el g 5 0 e e
mnp’.uﬂ- I ) 4,,.1»,\) o iy M sy
,
.

%e_mmm,um_\« st tmctebon B

bl
SRR
L .
i ‘MM,“

Ry 25 \an"‘:

gv‘;”é;g ph
Wit
w“r\{)fhrl -ﬁ \‘ﬂ‘

'9"}‘\& m ﬂ "

dingeas
i
'\“ﬂ‘m‘ Hw

Ehtn,
:39.\\\\\\ v

“\‘ﬁ“ 3
ST %

ax y 'n
Héi&jﬂt’{r 1“~

Yk \;m \
i B
TR
bl
o S
\;},\W‘m, ORI
WLt ¥

FRaR
.my\ o \., o
’p Qy‘& »}»\ }n{:\\

Jg‘ifc’

{ .‘

‘3:':;5 sg

E,?a

i
(« “i‘t\

\\*\Q‘
{

-3

smpreaEE s







Ty oy o oy a0l

3

AN R A R A R R A

—

AGENDA III-T
Item 92-9
April 20-21, 1993

TO: The Honorable Kenneth F. Ripple, Chair, Members of the Advisory Committee
on Appellate Rules, and Liaison Members
| FROM: Carol Ann Mooney, Reporter W
DATE: March 25, 1993

SUBJECT:  Item 92-9, Amendment of Rule 10(b)(1) to conform to recent amendments to Rule
4(2)(4) |

When changing the Bankruptcy Rules to conform to the recently approved changes in
Appellate Rule 4(a)(4), a member of the Bankruptcy Advisory Committee noted the need to
make a conforming amendment to the rule requiring the preparation of the record on appeal.
The Bankruptcy Committee currently has two rules out for public comment, Rule 8002
governing the time for filing a notice of appeal, and Rule 8006 governing the record on appeal.

We need to make parallel changes to Appéllate Rule 10(b)(1). That Rule requires an
appellant to order a transcript within ten days after filing a notice of appeal. If the notice of
appeal is suspended because of the filing of a post trial motion, the appellant should not be

required to order a. transcript until after the disposition of the last post trial motion. The
disposition of the motion may moot the appeal.:

I have used the proposed Bankruptcy Rule as a model so that the two rules will be
consistent in both form and substance. A copy of the proposed Bankruptcy Rule is attached.

Draft
Rule 10. The Record on Appeal

(@) Composition of the Record on Appeal. The record on appeal consists of the Fhe
original papers and exhibits filed in the district court, the transcript of proceedings, if any, and
a certified copy of the docket entries prepared by the clerk of the district court, shall-constitute
the-record-on—appeal-in-all eases:

(b) The Transcript of Proceedings; Duty of Appellant to Qrder; Notice to Appellee if

Partial Transcript is Qrdered.

(1) Within 10 days after filing the notice of appeal or entry of an order disposing of the

last timely motion outstanding of a type specified in Rule 4(a)(4). whichever is later, the
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appellant shall must order from the reporter a transcript of such parts of the proceedings not

already on file as the appellant deems necessary, subject to local rules of the courts of appeals.

The order shalt must be in writing and within the same period a copy shalt must be filed with

the clerk of the district court. If funding is to come from the United States under the Criminal
Justice Act, the order shalt must so state. If no such parts of the proceedings are to be ordered,

within the same period the appellant shall file a certificate to that effect.

*k K Xk

Committee Note

Paragraph (b)(1). This amendment conforms this rule to amendments being made in
Rule 4(a)(4). The amendments to Rule 4(a)(4) provide, in essence, that certain specified
postjudgment motions have the effect of suspending a filed notice of appeal until the disposition
of the last of such motions. The purpose of this amendment is to suspend the 10-day period for
ordering a transcript if a timely postjudgment motion is made and a notice of appeal is suspended
under Rule 4(a)(4). The 10-day period set forth in the first sentence of this rule begins to run
when the order disposing of the last of such postjudgment motions outstanding is entered.
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1 - Rule 8006. Record and Issues on Appexl
2 Within 10 days after f£iling the notice of appeal as provided

3 in Rule 8001(a), er entry of an order granting leave to appeal,
4 or entrv of an order disposing of the last timely motion
5 outstanding of 2 t]ﬂiﬁt specified in Rule ‘QQQZ[h)V mi;hz:zg’r.’ is
€ later, the .appellant shall file with the clerk and serye on the
7 appellee a design;tion of the items to be included in the record
8 on appeal and a statement of the issues to be presented. - Within
$ 10 days after the service of the statement of the appellant the
10 appellee may filé and serve on the appellant a designation of
11 additional itehs to be included in the record on appeal and, if
12 the appellee has filed a cross aépeél, the appellee as cross
13 appellant shall file and serve a statement of the issues to be
14 presénted on the cross appeal and a designation of additional
15 items to be included in the record. A cross appellee may, within
16,10 days of service of the statement of the cross appellant, file
17 and serve on the cross appellant a designation of additional
18 items to be included in the record. The record on appeal shall
19 include the items so designated by the parties, the notice of
20 appeal, the judgment, order, or decree appealed from, and any
21 opinion, findings 'of fact, and conclusions of law of the court.
22 Any party filing a designation of the items to be included in the
23 record shall provide to the clerk a copy of the items designated
24 or, if the party fails to provide the copy, the clerk shall
25 prepare the copy at the expense of the party. If the record
26 designated by any party includes a transcript of any proceeding

27 or a part thereof, the party shall immediately after filing the -




30 arrangements for payment of itg cost.

31 othef-acfion‘necessa;y to enable the clerk to &ssemble and

' 32 trarsmit the record.

|
All parties shall take ang“l

s
33 COMMITTEE NOTE
34 This amendment is made together with the amendment to
35 Rule 8002(b) which Provides, in éssence, that certain
36 - specified pPostjudgment motions have the effect of suspendin
37 a filed notice of appeal until the disposition of the last
38 » of such motions. The purpose of this amendment is to
39 . Suspend the 10-day period for filing ana serving a
40 designation of the record and statement of the issues if a
41 - timely postjudgment motion is made and a notice of appeal is
42 . suspended under Rule 8002(b). The 10-day period set forth
43 in the first sentence of this rule begins to run when the
44 order disposing of the last of such postjudgment motions
45 outstanding is entered.
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AGENDA IV-E
Ttem 92-11
April 20-21, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and
Liaison Members

FROM: Carol Ann Mooney, Reporter (jﬂﬂmv//

DATE: April 9, 1993

SUBJECT: TItem 92-11, consideration of local rules that do not
exempt government attorneys from joining a court bar or
from paying admission fees.

Last November, former Attorney General Barr wrote to the Chief
Justice about the fact that a number of federal courts require
attorneys who practice before them to join the local court bar and,
in many instances, an admission fee is charged. Some courts exempt
government attorneys from joining the bar or paying the admission
fee; others do not. The Attorney General states that requiring an
attorney representing the United States to join a federal court bar
and to pay a fee is inconsistent with federal law. A copy of his
letter is attached.

I asked my student assistant to review the local rules in all

of the circuits. His research shows that seven circuits (D.C.,
2nd, 3rd, 5th, 8th, 9th, and 10th) require admission to the court
bar and do not have an exemption for government attorneys. Five

circuits (1st, 6th, 7th, 11th, and Fed.) require admission but
exempt government attorneys. A copy of his memorandum is attached.

This item will be discussed at the April 20 and 21 meeting.




s L3 3 [ [

(5 o 3 (g Lo [ [ O3 L3 3 3




Yy 3y o Yy 03 1 07

1 1

|

{

3

r

i

3

3 M

1

Office of the Attarnep General
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The Honorable William H. Rehnquist
Chief Justice

Supreme Court of the United States
1 First St., N.E.

Washington, D.C. 20543

Dear Chief Justice Rehnquist:

I am writing to you in your capacity as the presiding
officer of the Judicial Conference of the United States. I would
like to call to your attention a problem caused by the local
rules of a number of federal courts for attorneys representing
the interests of the United States under the direction of the
Attorney General. These rules are promulgated under the
authority of 28 U.S.C. 2071(a). By statute, the Judicial
Conference of the United States has the power to modify or
abrogate rules of the federal courts of appeals if they are
inconsistent with federal law. See 28 U.S.C. 331 and 2071 (c) (2).

Thus, the Judicial Conference is well-positioned to resolve our
problem.

A number of federal courts require attorneys who practice
before them to join their local bars, and many of these courts

require the payment of admission fees. See, for example, D.C.
Circuit Rule 6, Second Circuit Rule 46, Ninth Circuit Rule 46.1,
and Tenth Circuit Rule 46.2. These rules do not, as far as we

are aware, include any evception for government atteorneys.
Certain other circuits, however, exempt government attorneys from
the requirement of paying the admission fee or joining ‘the bar of

the court. See First Circuit Rule 46.1, and Federal Circuit Rule
46(4) .

We believe that those court rules that require attorneys
appearing at the direction of the Attorney General solely in
order to represent the interests of the United States to join
federal court bars and to pay a fee to do so are not consistent
with federal law. Several sections of Title 28 set out the
authority of the Attorney General to assign attorneys to appear
in court to represent the interests of the United States.

Section 515(a) provides that ”[tlhe Attorney General or any other
officer of the Department of Justice, or any attorney specially
appointed by the Attorney General under law, may, when




specifically directed by the Attorney General, conduct any kind
of legal proceeding * * * which United States attorneys are
authorized by law to conduct * * #*_» (The powers of United
States Attorneys are then broadly set out in 28 U.S.c. 547.)
Further, Section 517 states that any officer of the Department of
Justice “may be sent by the Attorney General to any State or
district in the United States to attend to the interests of the
United States in a suit pending in a court of the United States
* * *.7 Finally, Section 518(b) provides that “{wlhen the
Attorney General considers it in the interests of the United
States” he may “direct the Solicitor General or any officer of
the Department of Justice” to “conduct and argue any case in a

court of the United States in which the United States is '
interested * * % _»

Thus, federal law clearly states that the Attorney General
may direct any Department of Justice attorney to appear in
federal court on behalf of the United States. The circuit rules
mentioned above appear to conflict with these statutory pro-
visions insofar as they actually require court bar membership and

payment of fees by attorneys acting under the direction of the
Attorney General.

Although district court rules on this point vary widely, a
number of district courts also require payment of bar admission
fees. I recognize that the Judicial Conference does not have
direct supervision over district court rules (see 28 U.S.C. 331).
However, these rules also must be in conformance with Acts of
Congress (see 28 U.S.C. 2071(a)), and the judicial council in
each circuit may modify or abrogate them if appropriate (see 28
U.S5.C. 2071(c)(1)). Consequently, if the Judicial Conference
requires the circuit rules to conform to federal law, 'I am con-
fident that the district courts will either voluntarily make the
necessary modifications, or that various circuit judicial
councils will do so.

In sum, I respectfully request that the Judicial Conference
of the United States consider our view that imposition of local
bar admission fees on attorneys representing the United States is
inconsistent with federal law, and modify any of the various
circuit rules so that attorneys assigned by the Attorney General
(or his legal designee) to represent the interests of the United

States are not required to pay bar admission fees imposed by
those rules.
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Thank you for your attention to this matter. If you or
members of the Judicial Conference would like to discuss it with
me or my staff, please contact me.

Sincerely,
WILLIAM P. BARR :
Attorney General
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To: Professor Mooney

From: Bill Snyder

Date: February 11, 1993

Re: Circuit Court rules regarding admission to local bars, admission fees and
exceptions for government employees.

1. D.C. Circuit: Rule 6 requires that each applicant for admission to the Bar
of this Court file an application for admission and shall tender a fee for
admission (which shall be set periodically by the Court) with the
application.

2. First Circuit: Rule 46.1-Upon being admitted to practice, an attorney
other than government counsel or court appointed counsel, shall pay a fee
of $10.00 to the clerk. ... Attorneys may be admitted in open court on
motion or otherwise as the court shall determine.

3. Second Circuit: Rule 46(c)-Each applicant upon admission shall pay to the
Clerk a fee which shall be set by the Court ($20.00).... (d) Counsel of
record for all parties must be admitted to practice before this court. (For
the requirements of admission. see sections (a) and (b)).

4. Third Circuit: Rule 9(1)(a)-Admission to the bar of this Court shall be
governed by the provisions of F.R.A.P. 46, and such other requirements as
the court may adopt from time to time. . The fee for admission shall be
determined by order of the court and shall be payable to the Clerk as
Trustee.

5. Fourth Circuit: No rule.

6. Fifth Circuit: Rule 46.1-Only attorneys admitted to the Bar of this Court
may practice before the Court. Admission to the Bar of this Court is
governed by FRAP 46. Each attorney shall pay to the Clerk an admission
fee as may be fixed from time to time by Court order.

7. Sixth Circuit: Rule 6

(a) Applicants for admission to the Bar of the Sixth Circuit shall pay a
fee of $25.00. . An attorney who is appointed by the court to represent
a party in forma pauperis and is qualified for admission. shall be admitted
to practice in this court without payment for the admission of fees.

(b) In order to file pleadings or briefs on behalf of a party or
participate in oral argument, attorney's must be admitted to the Bar of this
court and file an appearance form. ... Any attorney representing the
United States or any officer or agency thereof in an appeal will be
permitted to participate in that case without the necessity of being
admitted to the Bar of this court.




10P 4.2- Attorneys appointed by the court to represent clients in
forma pauperis and who qualify under the standards of FRAP 46 and
attorneys employed by a Federal Defender organization created pursuant
to 18 USC § 3006 A shall be admitted to practice in this court without
payment of a fee, as shall an admittee presently employed by a United’
States court. ...

8. Seventh Circuit: Rule 46. ,

(a) Admission. The lead attorney for all parties represented by
counsel in this court must be admitted to practice in this court. ... In
addition, any attorney who orally argues an appeal must be admitted to
practice in this court. An applicant for admission to the bar of this court
shall file with the clerk an application on the form furnished by the clerk. .

(b) Admission Fees. The prescribed fee for admission is $115.00,
except that attorneys who have been appointed by the district court or this
court to represent a party on appeal in forma pauperis. law clerks to
judges of this court or the district courts, and attorneys employed by the
United States or any agency thereof need not pay the fee. . ..

(c) Government Attorneys. Attorneys for any federal, state or local
government office or agency may appear before this court in connection
with their official duties without being formally admitted to practice
before the court.

9. Eighth Circuit: Rule 46 A-The procedure for admitting. suspending, and
disciplining attorneys is prescribed in FRAP 46.

Applicants for admission shall pay an admission fee of $30.00, for
deposit in the Attorney Admission Fee Fund. An attorney who is
appointed to represent a party proceeding in forma pauperis may appear
in the case without being admitted to the bar of this court.

10. Ninth Circuit: Rule 46-1.

46-1.1. An attorney may be admitted upon written or oral motion of
a member of the bar of the Court. Written motions shall be on the form
approved by the Court and furnished by the clerk.

46-1.3. Each attorney shall pay to the clerk an admission fee. The
amount of the admission fee may be periodically adjusted by the Court.

11. Tenth Circuit: Rule 46.2.2-Admission to the bar of this court shall be
governed by the provisions of FRAP 46. The fee for admission shall be
$15.00, payable to the clerk as trustee. . ..

12. Eleventh Circuit: Rule 46-1.
(a) Only attorneys admitted to the bar of this court may practice
before the court. Admission is governed by FRAP 46 and this Eleventh
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Circuit Rule. An attorney seeking admission shall file an application with
the clerk on a form supplied by the clerk with an admission fee of $20.00. .

The following attorneys shall be admitted for the particular
proceeding in which they are appearing without the necessity of formal
application or payment of the admission fee: an attorney appearing on
behalf of the United States, a federal public defender. an attorney
appointed by a federal court under the Criminal Justice Act (CJA) or
appointed to represent a party in forma pauperis. Attorneys in these
categories who desire to receive an admission certificate from the Eleventh
Circuit must pay the admission fee.

13. Federal Circuit: Rule 46
(c)-The prescribed fee for admission $25 payable to the clerk, for
which the applicant shall receive a certificate of admission. . . .

(d) Attorneys for any Federal, State or local government office or
agency may appear before this court in connection with their official duties
without formal admission to the bar of the court.
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U.S. Department of Justice

1}

-~

' Office of the Solicitor General

r AGENDA IV-F
L Ttem 93-2

April 20-21, 1993

3

Washington, D.C. 20530

>

1

The Honorable Kenneth F. Ripple

Chairman, Advisory Committee on
Appellate Rules

208 U.S. Courthouse

204 Main Etreet

South Bend, Indiana 46601-2122

3 1

Re: New Proposal For Technical Amendment to FRAP 8(c)

3 71

Dear Judge Ripple:

One of our U.S. Attorneys recently brought to our attention
a technical problem with Federal Rule of Appellate Procedure
8(c). Rule 8 (c) states as follows:

1

(c) Stays in criminal Cases. Stays in criminal cases
shall be had in accordance with the provisions of Rule 38(a)
of the Federal Rules of Criminal Procedure.

1

When FRAP 8(c) was adopted, Fed. R. Ccrim. P. 38(a) addressed
the rules for obtaining a stay when the sentence in guestion 1is
death, imprisonment, a fine, or probation. See Federal Criminal
Code and Rules, 1991 Rev. Ed., at 125-126 (reprinting rule) (copy
attached). Rule 38 was later amended, however, to address those
subjects in separate subsections (a) through (4d). Subsection (a)
covers the death penalty: subsection (b) imprisonment; subsection

(c) fines; and subsection (d) probation.

3 1 03

When Rule 38 was amended as above, a conforming amendmenc Lu
FRAP 8(c) was not made. As a result, FRAP 8(c) currently picks
up only the part of criminal rule 38 that concerns stays of death
sentences (Fed. R. Crim. P. 38(a)). This appears to have been an
oversight, since there is no reason why the criminal rules should

not also govern stays of sentences of imprisonment, fines, and
probation.

This apparent oversight creates unnecessary confusion with
respect to obtaining stays in criminal cases. This confusion can
be eliminated by deleting the reference to subsection (a) of Fed.
R. Crim. P. 38. As so amended, FRAP 8(c) would state as follows:
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Stays in criminal cases

(c) Stays in Criminal Cases.
h the provisions of Rule 386&%

shall be had in accordance wit

of the Federal Rules of Criminal Procedure. r
We propose that FRAP 8(c) be so amended. =
. ﬁw
Thank you for your consideration of this matter. b
Sincerely, T
YRR = . _
William C. Bryson L]

Acting Solicitor General
cc: Carcl Ann Mooney \i
Reporter, Appellate Rules Committee -
-

Robert E. Kopp

Director, Appellate Staff ke d
Ccivil Division _
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NOTES OF ADVISORY
COMMITTEE ON RULES
' 1944 ADOPTION

This rule continues existing law. Rupinski v. United
States, 4 F.2d 17, C.C.A.6th. The rule is similar to Rule

Rule 38

§0(a) of the Federal Rules of Civil Procedure, 28 U.s.C,
Appendix.

[VIIL. APPEAL] (Abrogated Dec. 4, 1967, eff. July 1, 1968)

[Rule 37. Taking Appeal; and Petition for
Writ of Certiorari.] (Abrogated
Dec. 4, 1967, Eff. July 1, 1968)

NOTES OF ADVISORY
COMMITTEE ON RULES
These are the criminal rules {Rules 37, 38(b), (e), 39}
relating to appeals, the provisions of which are transfer-
red to and covered by the Federal Rules of Appellate
Procedure and {in the case of Rule 37(b) and (c), taking
appeal to the Supreme Court and petition for review on
writ of certiorari, respectively) by the Rules of the Su-
preme Court.

Rule 38. Stay of Execution
(a) Death. A sentence of death shall be stayed
if an appeal is taken from the conviction or sen-

tence.

(b) Imprisonment. A sentence of imprisonment
shall be stayed if an appeal is taken from the
conviction or sentence and the defendant is re-
leased pending disposition of appeal pursuant to
Rule 9(b) of the Federal Rules of Appellate Proce-
dure. If not stayed, the court may recommend to
the Attorney General that the defendant be re-
tained at, or transferred to, 2 place of confinement
near the place of trial or the place where an appeal
is to be heard, for a period reasonably necessary to
permit the defendant to assist in the preparation of
an appeal to the court of appeals.

(c¢) Fine. A sentence to pay a fine or a fine and
costs, if an appeal is taken, may be stayed by the
district court or by the court of appeals upon such
terms as the court deems proper. The court may
require the defendant pending appeal to deposit the
whole or any part of the fine and costs in the
registry of the district court, or to give bond for
the payment thereof, or to submit to an examina-
tion of assets, and it may make any appropriate
order to restrain the defendant from dissipating
such defendant’s assets. .

(d) Probation. A sentence of probation may be
stayed if an appeal from the conviction or'sentence
is taken. If the sentence is stayed, the court shall
fix the terms of the stay.

(e) Criminal Forfeiture, Notice to Victims, and
Restitution. A sanction imposed as part of the
sentence pursuant to 18 U.S.C. 3554, 3535, or 3556
may, if an appeal of the conviction or sentence'is
tslren, be staved by the district court or by the
court of appeals upon such terms as the court finds
appropriate. The court may issue such orders as
may be reasonably necessary to ensure compliance
with the sanction upon disposition of the appeal,
including the entering of 2 restraining order or an
injunction or requiring 2 deposit in whole or in part
of the monetary amount involved into the registry
of the district court or execution of a performance

bond.

(O Disabilities. A civil or employment disability
arising under a Federal statute by reason of the
defendant’s conviction or sentence, may, if an ap-
peal is taken, be stayed by the district court or by
the court of appeals upon such terms as the court
finds appropriate. The court may enter a restrain-
ing order or an injunction, or take any other action.
that may be reasonably necessary to protect the
interest represented by the disability pending dis-
position of the appeal. :
(As amended Dec. 27, 1948, eff. Jan. 1, 1949; Feb. 28,
1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968;
Apr. 24, 1972, off. Oct. 1, 1972 Oct. 12, 1984, Pub.L.
98-473, Title II, § 215(c), 98 Stat. 2016; Mar. 9, 1987, eff.
Aug. 1, 1987.) ‘ ‘ ‘

Rule Applicable to Offenses Committed
Prior to Nov. 1, 1987
This rule as in effect prior to amendment by Pub.L.
98-473 read as follows: ‘
Rule 38. Stay of Executicn, 2nd Rslief Pending Re-
view
(a) Stay of Execution.
(1) Death. A sentence of death shall be stayed if an
appeal is taken.
(2) Imprisonment. A sentence of imprisonment
shall be stayed if an appeal is taken and the defendant
is released pex‘x‘ding\diSposition of appeal pursuant w:
Rule 9(b) of the Federal Rules of Appellate Procedure.
If not stayed, the court may recommend to the Attor-
ney General that the defendant be retained at, or
transferred to, a place of confinement near the place of
trial or the place where an appeal is'to be heard, for 2
period reasonably necessary to permit the defendant to
assist in the preparation of an appeal to the court of
appeals.

Compiste Annotation Materiais, see Title 18 U.S.C.A.
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Rule 38

(3) Fine. A sentence to pay a fine or a fine and
costs, if an appeal is taken, may be stayed by the
district court or by the court of appeals upon such
terms as the court deems proper. The court may
require the defendant pending appeal to deposit the
whole or any part of the fine and costs in the registry
of the district court, or to give bond for the payment
thereof, or to submit to an examination of assets, and it
may make any appropriate order to restrain the defen-
dant from dissipating such defendant’s assets. '

(4) Probation. An order placing the defendant on
probation may be stayed if an appeal is taken. If not
stayed, the court shall specify when the term of proba-
tion 'shall commence. If the order is stayed the court
shall fix the terms of the stay.

[ (b) Bail.] (Abrogated Dec. 4, 1367, eff. July 1, 1368).

[ (c) Application for Relief Pending Review.] (Abro-
gated Dec. 4, 1967, eff. July 1, 1968).

For .applicability of sentencing provisions to offenses,
see Effective Date and Savings, Provisions, etc, note,
section 235 of Pub.L. 98-473, ds amended, set out under
section 3551,of Title 18, Crimes and Criminal Procedure.

- NOTES OF 'ADVISORY
COMMITTEE ON RULES
1944 ADQPTION

This rule substantially icontinues existing law except
that it provides that in case 4n appeal is taken from a
judgment imposing a senténce ‘of imprisonment, a stay
shall be granted oily if'the’ defendant so elects, or is
hdmitted to bail. Under the present rule the sentence is
automatically stay‘édi unless the defendant elects to com-
mence service of the sentenceipending appeal. The new
rule merely changesithe burden of making the election.
See Rule V of the/Criminal Appeals Rules, 1933, 292 U.S.
661 [18 U.S.C. formerly following § 688].

1966 AMENDMENT

A defendant sehtenged to a term of imprisonment is
committed to the ¢ustody 6f! ;“"eH.Attorney General who is
empowered by statute! td designate the place of his con-
finement. 18 U.S.C. § 4082. The sentencing court has
no authority to designateithe place of imprisonment. See,
e.g., Hogue v. United States, 287 F.2d 99 (5th Cir.1961),
cert. den., 368 U.S, 932 (1961)."

When the .pl\acé‘?';o‘f imptisonment has been designated,
and notwithstanding 'the pendehcy of an appeal, the de-
fendant is usually transferred from the place of his
temporary detention within|the district of his conviction
unless he has elbg:ﬂed‘»:i“‘n&qutp commence service of the
sentence.” This;transfer jean| be avoided only if the
defendant makesithe election, a course sometimes advised
by counsel who may deem it necessary to consult with the

defendant from time to time ibefore the appeal is finally
perfected. However, the election deprives the defendant
of a right to claim credit for/th

: the time spent in jail pending
the disposition oﬁith‘é,ap@gak ; use 18 U.S.C. § 3568

provides that the- 1§éfnt)¢nc : »i‘pf fmprisonment commences,
to run only from“the date on which such person is
received at the p‘é’h‘ ;;-éfonnawry, or jail for ser-
5 1e.g., Sheiton v. United

956).

vice of said’ s‘en‘i‘:é: e ‘
States, 234 F.2d 132 (5th! Cir.19

RULES OF CRIMINAL PROCEDURE

The amendment eliminates the procedure for election =/

not to commence service of sentence. In lieu thereof it is
provided that the court may recommend to the Attorney
General that the defendant be retained at or transferred
to a place of confinement near the place of trial or the
place ‘where the'appeal is to be heard for the period
reasonably necessary to permit the defendant to assist in
the preparation of his appeal to the court of appeals.
Under this procedure- the defendant would no longer be
required to serve dead time in a local jail in order to assist
in preparation .of his appeal.

1968 AMENDMENT
Subdivisions (b) and {c) of this rule relate to appeals,
the provisions of which are transferred to and covered by
the Federal Tcules of Appellate Procedure. See Advisory
Committee Note under rule 37.

1972 AMENDMENT

Rule 38(a}{2) is amended to reflect rule 9(b), Federal [
Rules ‘of Appellate Procedure. The criteria for the stay |

of a sentence of imprisonment pending disposition of an
appeal are those specified in rule %c) which incorporates
18 U.S.C. § 3148 by reference.,

The last sentence of subdivision (a}{2) is retained al-
though easy access to the defendant has become less
important with the passage of the Criminai Justice Act
which provides for compensation to the attorney to travel
to the place at which the defendant is confined. Whether
the court will recommend, confinement near the place of
trial or place where the appeal is to be heard will depend
upon a baiancing of convenience against the possible
advantage of confinement at a more remote correctional
institution where facilities ‘and program may be more
adequate. S

The amendment to subdivision (a}{(4) gives the court
discretion in deciding whether to stay the order placing
the defendant on probation. It also makes mandatory the
fixing of conditions for the stay if a stay is granted. The
court cannot release the defendant pending appeal with-
out, eithér placing him on probation or fixing the condi-
tions for the.stay, under the Bail Reform Act, 18 US.C.
§ 3148 AL

Former rule 38(a)(4) makes mandatory a stay of an
order placing the defendant on probation whenever an
appeal is’ noted.  The court may or may not impose
conditions upon the stay. See ruie 46, Federi Ruies of
Criminal Procedure; and the Bai;l Reform Act, 18 U.S.C.
§ 3148 o

Having the defendant on probation during the period of

appeal may serve the objectives 'of both community pro- |

tection and defendant rehabilitation. In current practice,
the order of probation'is sometimes stayed for an appeal
period as long as two years. 'In a situation where the
appeal is unsuccessful, the defendant must start under
probation, supervision after so long a time that the condi-
tions of probation imposed at the time of initial sentenc-
ing may .no longer appropriately relate either to the
defendant’s need for rehabilitation or to the community’s
need for ‘protection. "'The purposes of probation are more
likely toj‘be served if the judge can exercise discretion, in
appropriatg cases, to require the defendant to be under
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