
ADVISORY COMMITTEE
ON

APPELLATE RULES

Washington, D.C.
October 27-29, 1994

r

L

L



H
Hw
F]J

H
H
H

j~1 1

E

H

L

H
H

i E~~~~~~~~~~~~~~~~~~~~~~~~~~~L



L
7 TENTATIVE AGENDA

ADVISORY COMMITTEE ON APPELLATE RULES
MEETING - OCTOBER 27-29

L L ACnON ITEMS

A. Approval of the minutes of the April 25 & 26, 1994, meeting.

B. Review of action taken by the Standing Committee regarding proposedr amendments to the Fed. R. App. P.

C. Item 91-24, page limits for and contents of amicus briefs.
Materials: Reporter's memorandum dated March 11, 1994

D. Item 91-25, amendment of Rule 35 to specify contents of a suggestion for
rehearing in banc, and

L. Item 924, amendment of Rule 35 to include intercircuit conflict as a ground for
seeking in banc consideration.

, At the April 1994 meeting, the FJ.C. undertook to study the kind and number of
petitions for rehearing in the four circuits that have local rules or LO.P.'s stating
that the existence of an intercircuit conflict is grounds for granting an in banc

L. hearing. The FJ.C. representative stated that it would provide a report at the
Advisory Committee's next meeting.

[7 Materials: Reporter's memorandum dated March 11, 1994

E. Item 93-3, amendment of Rule 41 re: expansion of the 7 day period for issuance
of mandate
Item 93-6, amendment or Rule 41 re: effective date of mandate

F. Item 93-4, amendment of Rule 41 re: length of time for stay of mandate

G. Item 93-5, amendment of Rule 26.1 re: use of the term affiliates
Item 93-10, applicability of Rule 26.1 to trade associations

H. Item 94-1, amendment of Rule 26(c) re: length of time for responding when
service is by mail

L. L Consideration of the Style Subcommittee's proposed rewriting of the Fed. R.
App. P.
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IL DISCUSSION ITEMS

A.- Item 92-8, new chair of subcommittee on sanctions.

L B. Item 93-11, permitting a party to submit draft opinions as an appendix to a brieL

C Item 94-2, prohibiting citation of appellate decisions that lack a clear recitation of
L jurisdiction.
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ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable James K. Logan Area Code 913United States Circuit Judge 782-9293
100 East Park, Suite 204
P.O. Box 790 FAX-913-782-9855Olathe, Kansas 66061

Members:

Honorable Stephen F. Williams Area Code 202United States Circuit Judge 273-0638
United-States Courthouse
3rd and Constitution Avenue, N.W. FAX-202-273-0976L Washington, D.C. 20001

Honorable Danny J. Boggs Area Code 5027 United States Circuit Judge 582-6492L 220 United States Courthouse
6th & Broadway FAX-502-582-6500
Louisville, Kentucky 40202
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Honorable Will L. Garwood Area Code 5127 United States Circuit Judge 482-5113L 903 San Jacinto Boulevard
Suite 300 FAX-512-482-54887 Austin, Texas 78701

L Honorable Alex Kozinski Area Code 818
United States Circuit Judge 583-7015
125 South Grand Avenue
Pasadena, California 91105 FAX-818-583-7214

Luther T. Munford, Esquire Area Code 601L Phelps Dunbar 352-2300
200 South Lamar, Suite 500
Jackson, Mississippi 39201 FAX-601-360-9777
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)
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Solicitor General (ex officio) 514-3311
Director, Appellate Staff,

Civil Division FAX-202-514-8151
Robert E. Kopp, Esquire
U.S. Department of Justice
Washington, D.C. 20530

Reporter:
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MINUTES OF THE MEETING
OF THE ADVISORY COMMITEE ON APPELLATE RULES

7 APRIL 25 & 26, 1994

7 > Having been preceded by testimony regarding the proposed amendments to
Rule 32, the meeting was called to order by Judge Logan at 10:40 am. in the
Hyatt Regency Hotel in Denver, Colorado. In addition to Judge Logan, the
Committee Chair, the following Committee members were present: Judge Danny
Boggs, Judge Cynthia Hall, Judge Grady Jolly, Chief Justice Arthur McGiverin,
Mr. Michael Meehan, Mr. Luther Munford, and Judge Stephen Williams. Mr.
Robert Kopp attended on behalf of Solicitor General Days. Judge Kenneth

L$J Ripple, the former chair of the Committee, and Judge Alicemarie Stotler, Chair
of the Standing Committee, were present. Mr. Robert Hoecker, the Clerk of the
Tenth Circuit, attended on behalf of the clerks. Professor Mooney, the Reporter,
was present. Mr. Bryan Garner, the consultant to the Style Subcommittee of the
Standing Committee, was present. Mr. Peter McCabe - the Secretary, Mr. John
Rabiej - Chief of the Rules Support Office, Mr. Paul Zingg - Mr. McCabe's
assistant, and Mr. Joseph Spaniol were present along with Ms. Judith McKenna of

,- the Federal Judicial Center.

L Rule 32

The witnesses who had just completed their testimony, Mr. Paul Stack who
is General Counsel of Monotype Typography, Inc., Mr. William Davis who also isF: from Monotype Typography, and Ms. Sarah Leary of Microsoft Corporation, were
present. So that the Committee would be able to take advantage of the speakers
expertise, Judge Logan began the meeting with discussion of Rule 32. Judge
Logan stated that his goal for the morning was to have the Committee make

l substantive decisions about the direction of Rule 32 rather than to approve
precise language. Judge Logan indicated that following the initial discussion, he
would appoint a drafting subcommittee to prepare a new draft for the

L Committee's consideration the following morning.

The Reporter summarized two additional comments on Rule 32 that had
been received since the preparation of the materials for the meeting.

The speakers, during their earlier testimony, had presented an alternative
draft for the Committee's consideration. Judge Logan called for a vote on
whether the Committee preferred to work with the published draft or with the
new draft The Committee preferred the new draft by a vote of six to one. A
copy of the draft is attached to these minutes.

L Subdivision (a) of the draft contained definitions. Paragraph (a)(1) defined
a "monospaced typeface" as one in which "(i) all characters, including spaces, have

C lathe same advance width, (ii) there are no more thank 11characters to an inch, and



(ii) the weight of the typeface design is regular or its equivalent." One member
of the Committee asked whether justifying the right margin would make the
advance width nonuniform since justification adds white space. Another member
of the Committee responded that the spacing added to just the right margin is
not technically "advance width.*

The definition of a 'proportionately spaced typeface" in paragraph (a)(2)
stated that it is tyface in which "(i) individual characters have individual
advance widths, (ii)the f-hoight (the height of the lower case V) is equal to or
greater than 2 (iii) the em-width (the width of the upper case "M") is H
equal to I ler than7 M eters, (i) the design is of, a serifed, text, roman
style, and (v)thwepe design is regular ori equivalent."

Some members of the Committee initially reacted negatively to including
that level of detail in the national rule. Judge Logan reminded the Committee
that it decidej to address the typeface issue bcause of the proliferating local
rules. The mmitte concluded, however, that the draft rule seemed to address
not only iaye~s who prepare briefs, but also geople whq sig typefaces and
software.tt s e daft so at i would b readily lJ
understnal ybohadecs

A suggestion developed that it might be possible to eliminate the "x" height H
and "em! width if the rule did three things:

1. required 1-1/4 inch side margins and 1 inch top and bottom
margins;

2. limited a brief to a total of 14,000 words; and
3. limited each page to no more than 280 words. H

If the text extended to the margins specified, each page contained no more than
280, and the brief as a whole were limited to no more than 14,000 words
regardless of the total number of pages, the Y height and "em" width would likely
be met by default. This would permit the use of proportionately spaced typefaces
and ensure that the typefaces were of sufficient size to be easily legible.

The Committee concluded that it wanted to permit both monospaced and
proportionately spaced typefaces but that the rule should state a preference for
proportionately spaced typefaces. Because of concern about the technical nature V
of the definitions, it was suggested that examples might be added to the
definitions.

The Committee conceptually approved paragraphs (a)(3) and (a)(4) of the
definitions.

Subdivision (b) of the draft dealt with the form of a brief and an appendix.
The Committee conceptually approved paragraphs (b)(1), (b)(2), (b)(4), (b)(9)

2



L and (b)(10).

Paragraph (b)(3) established different margins for briefs using
proportionately spaced typefaces and for those using monospaced typefaces. The
draft suggested wider side margins (resulting in shorter lines of text) for

F proportionately spaced typeface. A proportionately spaced typeface fits more
L nmaterial in the same amount of spacekthan a monospaced typeface of the same

size. If the same line length is used for both typefaces, there is not only more textF in the lines produced with a proportionately spaced typeface but the
comprehensibility of the proportionately spaced document also declines.
Therefore, the Committee approvd, different *,margsdependent upon theLr typeface used. Paragraph (b)(3) also authorized the use of pamphlet sized briefs.
Technology is developing to the point that law firms soon will be able to produce
the pamphlet sized briefs in-house. The consensus was that the pamphlet sized
briefs are preferred and the rule should continue to permit them.

Paragraph (b)(7) of the draft p ovided that "aIll casev citations in a briefL must be underlined. Abrief typeset in a proportionately spaced typeface
accompanied by a true italic typeface mnay use the italic in lieu of underlining." A
member of the Committee noted that the current rule is silent about the
Ltreatment of citations and there may be no need to include such a provision.
Other memers of the Committee eressed preference for the use of italic rather
than undering and stated that if the rule deals with the issue, it should state a

X, preference for itlcsI The Committee did not reach a consensus about the
appropriateness of a provision such as !(b)(7).

L Th~e Committee agreed that allreferences to the "appendix" should be
removed paragraphs )(I) Gouh (5). An appendix is typically produced
by photocopying existing documents. 3 aragraph (b)(8) provided that if
photocopies of documents are inu in the appendix "such pages may be
informally renumbered if necessary." The Committee agreed that the pages must
be renumbered in order of their appearance in the appendix. It was further
suggested that it would, be helpfl if an appendix had a table of contents.

Subdivision (c) of the drat dealt with the length of a brief. It suggested
that a principal brief should not exceed 14,000 words and that a reply brief should
not exceed 7,000 words. The draft, er reired that a brief be accompaniedL by a declaration that it compliex with he rule.

Thea Committee isked the printin experts how those limits compare to the
L c urrent 50 page limitation. The pring exrts responded that in 1970 using an

office typewriter, a 50 page brief would have contained approximately 12,500
words; but today, using a proporioately spaced typeface, a 50 page brief can
greatly exceed 14,000 words witout abusive use of footnotes or compacting the

3
L



print, etc.

The Committee expressed a desire to create safe harbors for briefs using
either monospaced or proportionately spaced typefaces so that certification of
compliance would be unnecessary. The draft suggested that a 50 page brief set in
monospaced typeface should be conclusively presumed to be within the 14,000
word limit. The Committee concurred that suchoa safe harbor is nIecesaryso that
a person producing a, brief with a p ewriter would not need to manually count
the words in the brief. The Committee expressed a hope that it could develop a
similar sort of safe harbor for a bdef set in a proportionately spaced typeface-. .

One member mentioned the desirability of including a provision
preempting any local rules concerning l teng t

Paragraph (d) of the draft dealt with the form of other papers such as
petitions for rehearing suggestions, for rehearing in banc, etc. Tle draft contained
the same provion as the published rule stating that such documents must have a
cover the samecl or as the partys principal brief Some 'of the commentators on
the published rue objected to equiring a cover at aL others wanted the rule to
require the cos ruired by their lcl rulesr One member of the Committee
stated that the nsongo such -detil , the published rule was tied to the
preemption issue. The detls h'been included i the rule to' elimiate the
pitfalls created b ying local rules on suc issues.

At the conclusion of the discussion of Rule 32, Judge Logan asked Mr.
Munford and the Reporter to join him that evening to work on a new draft.
Judge Logan thanked those persons who had testified both for their informative
testimony ador thir answers to the omittee's 'techical inquires.

The minutes 'of the preceding meeting4wre umanimously approved with
only one correctioon line 11, page 24, the wvord,'ice should be changed to
'advise." J

Judge Logan then informed the Committee that he would take up the
remaining proposed amendments that had been published for comment.

Rule 4(a)(4)

There were no comments on the proposed amendments to Rule 4(a)(4).
The Committee unanimously approved submission to the Standing Committee of
the rule as published.

El
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m - 'There were no comments on the proposed amendment to Rule 8. The
Committee *animously approved submission to the Standing Committee of the

L rule as published.

Rule 10

The proposed amendment to, Rule 10 suspends the 10-day period for
ordering a transcript if a timely posjudgment motion is made that suspends a
notice of appeal under Rule 4(a)(4). One comment was received. It suggested
that counsel be required to notifythecort reporter when there is no need to
proceed with preparation of the transcript because of a pending postjudgment
motion. The Committee agreed that the party paying for preparation of the
transcript would have a strong incentive to notify the court reporter that

L preparation should be halted until disposition of the motion and, therefore, that
an additional rule change was unnecessary.

The Committee unanimously approved submission to the Standing
Committee of the rule as published.

Rule 21

The proposed amendments to Rule 21 provide that the trial judge is not
named in a petition for mandamus and is not treated as a respondent The
published rule, however, permits the judge to appear to oppose issuance of the
writ if the judge chooses to do so, or if the court of appeals orders the judge to doL so.

Three of the commentators on the rule opposed the provision giving the
judge the option to file a response if the judge wishes to do so. The primary
reason for the opposition was that the judge's participation puts the judge in an
adversarial posture with a litigant.

Several members of the Committee agreed that having the judge in the
posture of a litigant is a serious matter. One member of the Committee pointed
out that in many instances, however, only the judge can give a thorough response
to the petition. Another member responded that if the court of appeals has the
authority to ask a judge for a response whenever appropriate, that should be
sufficient and there should be no need to give the trial judge discretion to
respond. Another member made the point that the court of appeals may not
always be aware, that the trial court judge possesses information that could make a
crucial difference in deciding the petition.

L



Judge Logan called for a vote on the trial judge's right to respond absent a t
request from the court of appeals for a response. Four members supported the LJ
trial judge's right to respond, and five members felt, that the trial judge should
respond only when ordered to do so. f

Li
Given that vote, it was pointed out that the Committee did not need to

address Judge Weinstein's concern about a court of appeal's sua sponte conversion
of an interlocutoay appeal into a petition for mndamus Judge Weinstein was LJ
concerned that in suchinstances thetrial judgewould not-,be servedwith a copy
of the petition-by the appellant/petitioner andwuld not have notice of the
commencement of the proceedings and, thereore, it miss the opportunity to
respond. If,,however the trial judge way esponly when ordered tod sdo the
judge obvioywll be awa of t iee to

The Committee then turned its attention todSthe Reporters draft two on
page 33 ofthe GAPm terials. "

The first question the Committee discussed was whether the Rule should
continue to refer specifically to writs of mandamus or prohibition or should simply
refer generically to extraordinary writs. The Comnittee voted unanimously to
continue the reference to the writs of mandamus and prohibition. 7

L i
One member asked the Committee to consider lines 37-40, which provided:

(1) The court may deny the petition without an answer.
Otherwise, it must order the respondent - or if there is no
respondent, the trial court judge - to answer within a fixed
time. Even when there is a respondent, the court of appeals
may order the trial court judge to respond or may invite an
anicus curiae to do so. r

The member questioned the wisdom of making it obligatory for the trial court
judge to respond when there is no respondent. The provision was rewritten as
follows:

(1) The court may deny the petition without an answer. Otherwise, it r
must order the respondent, if any, to answer within a fixed timed. L

(2) The court of appeals may order the trial court judge to respond or
may invite an amicus curiae to do so. ;

Another member questioned the role of the amicus curiae; should the
amicus assume the traditional "neutral" role or should the amicus be in
communication with the trial court judge and essentially represent the judge's
position? The consensus was that the rule need not specify the role, that it either

-6

r



l would evolve or the amicus could ask the court of appeals for instructions
concerning its proper role.

The Committee next discussed the necessity of subdivision (c). It was
L4 decided that subdivision (c) governs applications for extraordinary writs when

there is no ongoing trial court proceeding. For example, it covers an application
to an indidual circuit judge for an original writ of habeas corpus or a petition
for mandamus directed to an administrative agency. The procedures under 21(a)
exist when there is an on-going trial court proceeding. The last sentence ofL subdivision (c) ("proceedings on such applications shall conform, so far as is
practicable, to theprocedure prescribed in subdivision (a) and (b) of this rule.")
makes allowance for the fact that-there- will be differences, for example, betweenLr ethe procedures for an original petition for habeas corpus filed with circuit judge
and those for a petition for mandamus or prohibition directed to a court because
in the former there is no on-going trial court proceeding. For example,

L subdivision (a) requires service n s allother parties to the trial court proceeding;
that requirement would be inapplicable in the context of an original writ of
habeas corpus.

Given that subdivision (c) governs applications for extraordinary writs when
there is no trial court involvement, it was unanimously decided to leave
subdivision (c) in its present form. To make the distinction between (a) and (c)
clear, however, it was decided that lines 1, 4, and 5 of draft two should be
amended to make it clear that subdivision (a) applies only to a petition for
L mandamus or prohibition directed to a court.

Line 17 was amended by maldng the "relief sought" the first item that must
be contained in a petition.

With the changes noted above, draft two of Rule 21 was approved. It was
suggested that the Committee Note should provide some example of instances in
which a court of appeals may ask a judge to respond to a petition for mandamus
as, for example, when a judge's inaction is challenged.

The Committee decided that republication might be necessary because ofL the change eliminating the trial court judge's ability to participate when there is
no court of appeals order to do so.

RX25

The proposed amendment to Rule 25(a) provided that in order to file a
brief using the mailbox rule, the brief must be mailed by Erst-class mail. The
current rule requires a party to use Mthe most expeditious form of delivery by mail
excepting special delivery," which, given the advent of express mail and other

L
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special services, is no longer a clear directive. C

The commentators on the published rule objected to the requirement that
the postmark indicate mailing on or before the filing date and to the failure to I`
extend the mailbox rule to private overnight courier services. tJ

. q~~~~~~~~~~~~~~~~~~~~~~~~f
The Committee uanimously decided that the rule should make the

mailbox rule applicable to a brief sent by first-class mail orby other "equally
reliable commrcial, carer."r

Having decided to extend the mailbox rule to private carriers, the postmark L
requirement either must be eliminated or extended to include the alternate
carrier's rcordf eit of 'the brief. The postmark requirement was eliminated
by a voteof 5t4. Jnits place the Committeeunanimouslydecidedtorequirea
certification *y Dh filing party that "on or before the last day for filing" the brief
'was mailed 1to tclerk by first-class mail, postage prepaid, or dispatched to the L
clerk by eqallTeliable commercial carrier."

Regarding 25(c) the Committee decided to delete the provision permitting K
service by facsimile. This decision was in accord with the action of the Standing
Committee at its January meeting deleting the provision in the model local rule
for facsimile service. E

Subdivision (c) was amended to permit service by equally reliable F
commercial carrier and to state that service by commercial carrier is complete L
upon delivery to the carrier.

The Committee decided, however, to delete lines 49 through 52 providing
that when a brief or appendix is filed by delivery to a private carrier, copies must
be served on the other parties in the same manner. It was pointed out that there
would be instances in which a brief is filed with the court by delivery to 'a private L
carrier but the opposing party's counsel resides across the street and service could
be accomplished more quickly by personal delivery. It was further noted that the
desire for expeditious service is at least as strong in motions practice as it is with
regard to briefing.

To eliminate the problem of lawyers filing documents with the court but
manipulating service so that the opposing party does not have notice of the filing
until much later, an additional sentence was added to subdivision (c). It states, L
'When feasible, service on a party must be by a manner at least as expeditious as
the manner of filing with the court." One member pointed out that although the
gamesmanship that is the motivation for the change is real, the change might
impose economic hardship because it could be expensive to serve a large number
of parties by private carrier. It was felt, however,' that the when feasible"

,, 8 ̂L8



L ,language would be broad enough to encompass such difficulties unless there is
evidence of manipulation of the service. The "when feasible language expresses a
policy that service should be performed in a manner 'at least as expeditious" as

L -the manner of filing, but the rule does not require it. The amendment was passed
by a vote of 7 in favor and I opposed.

Rule 26(c) provides 3 additional days for filing a response to a document
served by mail. The Committee unanimously decided to make the extension
applicable whenever service is' by mail or "commercial carrier." Both the caption
and the text of 26(c) must be so amended.

The Committee wncludedt6hat because of the changes making the mailbox
rule applicable to a brief entrusted to a commercial carrier, and permitting service
by commercial carrer, both Rules 25 and 26 should be republished.

L
Rule 4

Li The proposed amendments to Rule 47 require that local rules be consistent
not only with the national rules but also with Acts of Congress and that local rules
be numbered according to a uniform numbering system. The amendments alsoL allow a court to regulate practice in a variety of ways but prohibit a court from
causing a party to lose rights because of a negligent failure to comply with a local
rule imposing a requirement of form, or from imposing sanctions or any other
disadvantage for failure to follow a court directive not contained in a rule unless
the violator has actual notice of the requirement.

One of the commentators stated that in some circuits internal operating
procedures (I.O.P.'s) are used like local rules and that LO.P.'s should be required
to be consistent with federal law ad that sanctions for violation of LO.P.'s shouldL be subject to the same constraints app, licable to sanctions for violation of local
rules.

X Because directions concerning practice and procedure should be in local
rules and not LO.P.'s, the Committee unanimously approved the addition of a
sentence to 47(a)(1) providing: 'A generally applicable direction to a party or a
lawyer regarding practice before a court must be in a local rule rather than an
internal operating procedure or standing order.'

At its February meeting, the Advisory Committee on Bankruptcy Rules
voted to recommend to the Standing Committee a change in the provision
parallelling subdivision (a)(2). The change approved by the Bankruptcy
Committee is as follows:
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A local rule imposing a requirement of form must not be enforced
in a manner that causes a party to lose rights because of a negligefft
JonYiUlL1 failure to comply with the requirement.

One member stated that he preferred "negligent" to "nonwillful" because the
higher, standard might raise the level of practice. Another member expressed a
preference for "nonwillfuW because the provision applies to the party's rights. The |
change to "nonill " was approved by a vote of 5 to 3.

Judge bLgan noted that the ABAs comnient urged the Committee to
prohibit lol experimentation. Prior Committee discussion had rejected any such
limitation except in t instances when a national rule governs the question. 7
Many of th hs Din the national rules have their source in successful local Li
innovations. T~i': Colrmmittee did not wish to revisit its prior discussions on the
issue.

In light of the ABA comment, however, a motion was made to add the
following sentence to the Committee Note: 'It is the intent of this rule that a
local rule may not bar any practice that these rules explicitly or implicitly permit."
For example, if the national rules permit a brief that contains 14,000 words, any
local rule that limits a brief to less than 14,000 words is inconsistent with the
national rules. The motion passed with no opposition, but one abstention.

Subdivision (b) was amended, by a vote of 7 to 1, to make it applicable
only to a "particular case." If subdivision (a) is amended to require that all
generally applicable directions regarding practice or procedure be contained in
local rules, the only sort of regulation that could be authorized by (b) is the
issuance of an order in a particular case.

The Committee was of the opinion that it would not be necessary to
republish the rule because the changes approved by the Committee simply
memorialize the statutory distinction between- local rules and I.O.P.'s and that the
local rules project had discussed the problem as well.

Ble 49

Proposed Rule 49 allows the Judicial Conference to make technical
amendments to the rules without the need for Supreme Court or Congressional
review of the amendments.

The only commentator expressed no opposition to the amendment but
suggested that the change migt be better made by amending the Rules Enabling
Act
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K The Committee unanimously approved submission to theStanding
Committee of the rule as published.

The Committee adjourned for the day at 5:10 p~m.

L. The Committee reconvened at 8:30 am. on April 26.

Ninth Circuit Rule 22,

Five Attorneys General from capital states in the ninth circuit wrote to
Chief Justice Rehnquist claiming that the new ninth circuit procedures for deathE penalty cases conflict with federal law. The Attorneys General requested that the
Judicial Conference use its statutory authority to modify or abrogate circuit rules
that are inconsistent with federal law.

Before discussing the substance of the allegations, the Committee
considered 'the standard it would use to formulate a recommendation to the

L Judicial Conference concerning the modification or abrogation of local circuit
rules. Title 28 of the United States Code, § 331 states:

L. The Judicial Conference shall review rules
prescribed under section 2071 of this title by the
courts, other than the Supreme Court and the district
courts, for consistency with Federal Law. The Judicial
Conference may modify or abrogate any such rule sofl reniewed found incosistent in the course of such
review.

Judge Logan asked the Committee to, consider the sort of recommendationL it would make to the Judicial Conference in the following situations:
1. the local rule under consideration is not inconsistent with existing

C federal law;
2. the local rule is clearly inconsistent with federal law; and

r 3. the local rule is arguably inconsistent with federal law.

As to the first situation, the statute appears to make it inappropriate for an
Advisory Committee to recommend abrogation of a rule that is not inconsistent
with federal laweven if the Committee believes the rule is very ill-advised. One
member pointed out, however, that the issue is not quite so straight forward.
The Judicial Conference can promulgate a rule of federal procedure which itself
becomes federal law. Through adoption of a national rule, the Judicial
Conference can preclude adoption of a contrary local rule. There is, therefore, a
basis - the normal rulemaking process - upon which the Judicial Conference can

' t! ' ' /~~~~~~~~11
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preclude local rules that it finds troublesome but not inconsistent with existing
federal law.

One member suggested that there might be an extreme case in which a
local rule is not inconsistent with federal law but is so troubling that the
Committee might wish to make a recommendation to modify or abrogate the rule
without utilizing the normal rulemang process bar the rule.

Judge Logan then asked the Committee whether it would recommend
abrogation or modification when it finds that a local rule clearly violates federal
law. While it may appear self-evident that the Committee should make such a
recommendation, one member suggested that judging a rule invalid is an
adjudicatory function. Others pointed out, however, that Section 331 clearly
seems to contemplate midng a decision 1o invalidate a' rule in a non-adjudicatory
setting.

One member asked whether the Attorneys General are challenging the
ninth circuit rules in court. No one was aware of any such challenge. Although
the local rules became effective on February 14, 1994, the rules were operative on
an interim basis for some time before the official effective date. One member
commented that the apparent reason for adoption of the ninth circuit rules was to
bring order to the eleventh hour litigation that seems to be inevitable in death
penalty cases Raising the legitimacy of the rules during that time would only add
to the existing frenzy and chaos; it makes sense, therefore, to examine the rule in
a calmer context.

Judge Logan next asked the Committee to consider how it would handle a
rule that is arguably inconsistent. One member pointed out that the language of §
331 is not mandatory; it says that the Judicial Conference 'maU modify or
abrogate" inconsistent rules. Another member commented that there should be
some discretion not to intervene when the inconsistency is doubtful. Another
member noted that § 331 authorizes modification or abrogation of a rule "found
inconsistent." He further commented that the language seems to require a degree
of firm and settled opinion, arguably requiring a bit more certainty than an
individual judge would need'to vote on an issue in a case.

Another member commented that the ninth circuit rules have been
attacked in 2-1/2 pages. The level of detail and scrutiny that the challengers have
brought to bear is minuscule in comparison with what would be presented in
litigation.

Another member stated that in his opinion, all the Committee really could
address at this time is the question being pursued, the 'standard of review'
question; that there is insufficient information to make a decision on the merits of
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the ninth circuit rules.

Another member indicated that two major bodies, the courts and theJudicial Conference, have the duty to determine the consistency of local rules with
federal law. Courts have that job when a rule is challenged during litigation.L Section 331, however, also gives the Judicial Conference authority to modify or
abrogate a rule based on its facial inconsstency with federal law. When a rule
may or may not be consistent depending upon its particlar application during the
course of litigation, the issue should be decided by a court as part of the litigation.
But as to an issue such as permitting a second en bane hearing a committee is as
capable of resolving the legitimacy of such a procedure as a court He further
stated that Congress clearly expected that the Judicial Conference committees
would do something about insistent local rules and that the Committee should
be careful not to be too deferential. If the judiciary does not make use of the

L statutory authority given in § 331, other action may be necessary to take care of
inconsistentjlocal rules.

As to whether the Attorneys General should litigate this issue rather than
seek relief from the Judical Conference, another member pointed out that the
litigation would take place in the same court that adopted the rule. He stated,L therefore, that the Committee must step forward and take action when warranted
and the brevity of the challenge put forward should not be treated as a factor
disabling the Committee from taking action.

Another member suggested that in order to reach a decision about. theK? validity of these rules it may be necessary to convene special hearings and to take
testimony about the rules

Judge Logan summarized the Committee discussion as follows: first, thelo Committee would not recommend modification or abrogation of a local that is not
inconsistent with federal law except in extraordinary circumstances; and second,
when determining whether a local rule is inconsistent some members believe thatL the Committee should be reluctant to make such a finding but others believe that
it is the Committee's duty to do so. In other words, there was a division of
opinion as to how quick the Committee should be to condemn a local rule.

Judge Logan then directed the discussion to the substance of the ninth
circuit rules. Judge Logan stated that Chief Judge Wallace's response indicated
that the ninth circuit adopted its rules in response to criticism of their former
procedures and in an attempt to speed up the process while still providing a fullL and fair hearing Judge Logan outlined the questions he felt the Committee
should consider.

1. Are two level in banc hearings appropriate?
z2. Should a single judge be able to cause a case to be heard in banc?

13



3. Is it appropriate for the local rules to authorize single judge stays?
4. Is it appropriate to automatically grant a certificate of probable

cause and a stay of execution on appeal from a first habeas petition.
5. Is it appropriate forthe rule to apply to related civil Li

proceedings as well as to habeas proceedings?
6. D the rule contenceinapproprate x parte communications

with a singlej judge, of -the crut

1. Are two level in banc hearins appropiAe?

As to the first issue, Ninth Circuit Rule 22-4(e)(4) permits a limited in
banc review followed ba full in bac review f full in banc review is requested by
an active judge. that when Congress authorized
limited in banc rew t was not giv two levels of in banc review.

Chief Judge Wallace responded that the two level in banc review is not .
limited to capital cases and is 'thin the broad authority of 28 U.S.C. § 46(c) to
establish procedures for in banc hearings. To date, the ninth circuit is the only
circuit that has icdepte Congress's invtatioIn, to perform its en bauc function by L
such number f Membelrof its; en banc courts as may be prescribed by rule of the
court of appel 92 At 13.Chief Judge| Wallace asserts that the language of 7
the atute sade. oPi o authorie bodi limited and full court in banc review
ofasigeae

A member of the Committee argued that dual in banc hearings are not
authorized by the language of the statute. The language of the statute is singular;
a court "may perform js en banc function by such number of members of its en L;
banc courts as may be prescribed by rules of the court. . ."

Another member asked whether the circuits permit the filing of a petition C

for rehearing of a case heard in banc or whether it would be lawful to have a rule
permitting a petition for rehearing in banc after an in banc hearing. The member
thought that permitting such a petition would be analogous to the dual in banc
review authorized by the ninth circuit.

Another member asked whether the statutory language permitting a court
to perform its in banc function with a limited in banc court should be read to
imply a negation of the existing power to convene a full in banc court. That
member statehd tat the burden should be on those persons claiming the negation L
of the preexsig power. He furthrer stated that to the extent the Committee is
looking for clear conflict with federal law, there is no such conflict arising from
the dual in bac provisions. ]L

Another member noted that the double in banc review procedure did not
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K
originate in the death penalty setting and has existed since the ninth circuit began
using limited in' banc courts. The full in banc court should be able to delegate its
authority to a limited in banc court, but if the full court is displeased with theL action taken by the limited court, the full court should be able to convene torehear the case. Another member noted that the existence of such a back-upprocedure may be necessary to get a circuit to agree to use a limited in banc
court.

Another member stated that upon reading the statute, his reaction was thata court could either hear a case with a limited in bane court or with a full in banccourt but that the court could not do both.

L,, Judge Logan asked the members of the Committee if' they felt able tomake a recommendation to the Judicial Conference about the lawfulness of thedual in banc review procedure. 'Some members had said that if they weredeciding, they would say that there can be Ionly one in banc hearing; whereasother members had said that they probably would, permit the double in banchearings. In short, reasonable minds differed over whether the procedure isL inconsistent with federal law. Judge Logan asked the Committee to, consider whatit should say to the Judicial Conference in such a situation.

One member made a motion to recommend that the Judicial Conferenceshould find the dual in bane provisions inconsistent with federal law. The movantE stated that the Committee had'been asked for its advice and it would beL inappropriate for the Committee to conclude that it could not find a ruleinconsistent with federal law whenever one reasonable person disagrees. On the
basis of the statutory langage, ',the movant concluded that the dual in bancprocedure is unauthorized. He stated that if there were legislative history
indicating that such proceeigs had been contemplated, he might be 'persuaded

L to change his- mnind; but, aben any such evidence, he would vote against thevalidity of the procedure. gthe that the graot of anadditional power does not ordinily negate the p-existing power, the movantL argued that it is not applic ble here. The new a ity is not self-executing andbecomes operative only at the option of the circuit That means that the pre-existing power is not automatically displaced by the grant of additional authoritybut that it is displaced when a crit exercises the option to use the alternate
procedure. In other words when a, circuit adopts the limited in banc procedure, it-gives up the authority condut a fu in ban hearing.

In response, another member agreed that ,the committee should be able toii conclude that a local rule is inconsistent with federal law even though reasonable
minds can differ about that conclusion. That member indicated, however, that he
would vote against the moti on not because he had concluded that ,the procedure isvalid, but because it hadn't been shown to be invalid.
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The motion was defeated by a vote of 3 to 4 with two abstentions. Judge |
Hall, from the ninth circuit and Mr. Kopp, representing the Department of
Justice, abstained on this vote and all subsequent votes on the validity of the ninth
circuit rules.

2. Should a single Judge be able to cause acase to be heard in banc?

Judge Logan asked the Committee to consider the challenge to the
provision in the ninth circuit rules Permtting a single judge to convene an in banc
court. The charge is that such a provision is inconsistent with the requirement
that a majority of, the active judges must approve an in banc hearing. Chief Judge
Wallace responded by saying that [t]he statute does not specify, however, that the
ordering of an en banc hearing always' must be by majority vote taken separately
in each indivdual, case. ' ecause a majority of the circuit judges have voted to
approve the lc ile whch sys a single juge may call for an in banc hearing in
a death pe pa cse, Judge Wallace contends that the rle is inotinconsistent with
the statute. ji1 addi he ponts o ut that the ule ctu l may save time
bh cause a stay ofexecution often would be a permt a vote on whether
the case sol ~hadi ac

One member expressed his agreement with Chief Judge Wallace's
argument. The member believes that having a majority of the members of the
circuit leave their standing votes that a certai class of cases should be heard in
banc is an arguable way to comply with the statute. He noted one important
qualification, however, to his approval of the process.' The validity of the
provision depends, in his opinion upon the supportlof a persistent current active
majority of the members of thcourt. The local rule hisily' to remain on the
books for many years and shod bei periodically renffirme as the, composition of
the court changes. The 1994 m rfity should noptbe d o support an in banc
hearing in the year 2000. one member noted that a'maj" ori { fthe court can
repeal a local rule at any timea aed whether t ilure to repeal a rule
should be seen as providigcot'inig support for thi eising rui. The original
speaker responded negatiyely;Fhe believes the re reqes contining active
support.

One member noted that the D.C. Circuit had taken a similar step when it
had ordered that all Watergate cases be initially heard in banc. Another member
expressed strong disapproval of the ninth circuit rules. In his opinion, the ninth
circuit rules, like, the D.C. Circuit's earlier action, give special treatment to
politically sensitive cases In his opinion, sound dence requires that all
cases be governed by the same procedural rules.

Another member noted that pragmatically, the rule saves time and often
can eliminate the need to issue a stay of execution. Death penalty challenges
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often are filed very close to the time of execution. A single circuit judge may call
for a vote on a petition for an in banc review. Under local procedures, the otherK judges of the circuit have 14 days in which to vote. A stay of execution ordinarily
would be needed to provide the opportunity to vote. The provision authorizing in
banc review upon request of a single judge eliminates the delay caused by theL voting process. Further, under the ninth circuit rules, the in banc panel s pre-
selected and has been furnished all the materials in the case. The panel may be
able, therefore, to vote within a day or two of the request for in banc review

L without the need to issue a stay of execution. Given the likelihood that some
ninth circuit judge would call for a vote on a request for in banc review in every
death penalty case, the local rule provides expeditious review.

Another member noted that interpreting the statute in light of the limited
nature of federal jurisdiction, he could only'conclude that the ninth circuit
provision is inconsistent withrthe statute. The statute says that each judge is
supposed to be able" to vote on whether an 'appeal is heard in banc. In addition
Fed. R. App. P. 35 says A, majority of the circuit judges who are in regular active
service may order that ,u appeal or other proceeding be heard or reheard by thecourt of appeals in banc.t To expand upon the Wdead hand", notion introduced
earlier, the local rule createsnot onily a sitution in which the members of the

L court may change so h a morit, of existing court has not approved the in
banc hearin& but the rule also means that n inan vidividuc case ,a judge is
deprived of the ability to vote agat heag the case in banc.

A motion, was made an4 seconded to recommend that the Judicial
Conference abrogate the rule as inconsistent with both 28 U.S.C. § 46(c) and Fed.R. App. P. 35(a). The motion was defeated by a vote of 2 to 4, with 2 abstentions
(Hall and Kopp).

A motionwas then made to recommend that the Judicial Conference
permit the rule to stand but that the Judicial Conference should be made aware
of and consider the complication that in the future a majority of the active judges
of the circuit may not have authorized a single judge to convene an in banc court.
The motion passed by a vote of 4 to 2, with 2 abstentions (Hall and Kopp).

3. Is it appropriate for the local rules to authorize a single judge to'grant a
temporary stay?

One member said that he did not consider this a problem because the rules
allow a single circuit judge to grant a temporary stay in almost any kind of case.

4. Is it appropriate to automatically grant a certificate of probable cause and
L a stay of execution on appeal from a first habeas petition.

[ 17
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Ninth Circuit Rule 22-3(c) provides: K
On a first petition, if a certificate of probable cause and a stay of
execution have not been entered by the district court or if the -
district court has issued a stay of execution that will not continue in
effect pending the issuce of this aouts mandate, upon application
Of petitioner certifiate of probable cawseill isue d a a
stay of exen'nAllb gra.Zd byte death pnalty panel pending
the, issuance of date. sis added) .

One member said that he did notconsider this a problem because the
Supreme Court has said that in a firpe ase alcourt of appealslshould
almost always grant a staybut should b relu t to d so on subsequentL
petitions.

Another member stated that the automatic issuance of a certificate of
probable cause seems inconsistent with federallaw as enunciated by the Supreme
Court in Barefoot v. Estelle. ,

Another member questioned why the automatic issuance was thought
necessary since it was his impression that there are members of the ninth circuit
who are always willing to issue the certificate of probable cause and the rule
removes the discretion that is supposed to exist.

One judge responded that if a certificate will inevitably be granted on a K
first petition, why shouldn't the rules make it automatic.

Another member stated that although a single judge can grant a certificate L

of probable cause, if all the issues raised by the petition are frivolous, the
certificate should be denied at every leveL L

A motion was made to recommend to the Judicial Conference that
automatic issuance of a certificate of probable cause on a first petition is
inconsistent with federal law as enunciated by the Supreme Court in Barefoot and L
with Fed. R. App. P. 22(b).

A member stated that in view of the fact that a single judge may issue a
certificate of probable cause, a rule providing for automatic issuance of such a
certificate is not cutting off any judge's right to vote against issuance since a
majority is not needed. So, although the rule is inconsistent, in view of the
discretion he sees implicit in § 331 and for pragmatic reasons, the member would
not recommend 'voiding the provision. L

The motion lost by a vote of 1 to 3, with four members abstaining (Boggs, K
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Hall, Kopp, and Munford).

A motion was then made to recognize the inconsistency of the rule with
L federal law but to recommend that the Judicial Conference refrain from

invalidating the rule because of the lack of actual impact on cases. A friendly
amendment was accepted to recognize that in effect the local rule is a standingL order by a single judge to grant a certificate of probable cause in every first
petition in a death penalty case and, as such, the rule is subject to the same "dead

7, hand' problem noted in conjunction with the provision permitting the convening
L of an in banc court on request of a single judge. The motion passed, by a vote of

5 to 0 with three abstentions (Hall, Kopp, and Williams).

L 5. Is it appropriate to apply the local rules to related civil proceedings as well
as to habeas proceedings?

L A related civil proceeding might be a f 1983 challenge to the method of
execution as being cruel and unusual. One member stated that he did notr consider the application of the local rules to related civil proceedings a problem
except with regard to the granting of a stay of execution. There are very limited
circumstances in which a federal court 'may stay a state court proceeding in a civilcase.

One member pointed out that although stays do frequently occur in habeas
cases even though they are civil cases, such stays are specifically authorized by
statute. 28 U.S.C.§ 2251. The Attorneys General are challenging the lawfulness
of a local rule that permits stays in non-habeas civil cases. The member pointedout that the Supreme Court is currently considering the Mc arland case in which
the State of Texas is challenging a stay granted by a federal district court judge
before whom no habeas petition was pending. It is possible that the Supreme
Court may resolve the issue in its decision on the McFarland case.

A motion was made to make no recommendation to the Standing
L Committee because the question of the authority of -a federal judge to grant a stay

of execution when there is not a pending habeas petition is currently before the
Supreme Court. The Committee agreed unanimously.

L
6. Does the rule countenance inaproprate x parte communication with a

7 single judge of the circuit?

One member stated that in the Harris case the ACLU went to a judge whowas not a member of the panel and ostensibly presented new evidence to the
X judge causing the judge to issue a stay. The new rules are aimed at reducing such

"ex parte" communication.

-19
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The new rules require the parties to file a motion for a stay with the clerk
of the court who is directed to refer the motion to the panel. If a motion is
presented directly to a judge not on the panel, the rules require the judge to refer
the motion to theclerk for determination by the panel Ninth Cir. R. 22-4(d)(5).
A single judge may grant a temporary stay only,, if execution is imminent and the
panel has not determined whether to grant, a stay pending final disposition of the
appeal, and that judge must ytify the dthe pawel'of the'

action. By majority vote the panel, a va , say.

No motions having been offered, as to items 3 and 6, Judge Iogan L
undertook to summarize the Committee's discussion for purposes of reporting to
the Standing Committee.
The Committee had decided the following:
1. Local rules that do not violate federal law should not be voided by the

Judicial Conference. However, the Judicial Conference should remain
midfu¢l of the fact that it can recommend adoption of a national rule that
would Save the effect of vd or preempting a local rule that it finds
troublesm.L

2. The AM son Comittee was asked to present the Standing Committee
wit th' Advisory Committee's best judgment about the consistency of the
local rules with federal law. The Advisory Committee decided that in X

thoseinstances in which it has questions about the consistency of the rules,
it is the Advisory Committee's responsibility to report its views to the 7
Standing Committee. Li

3. Tbe AdviyCommittee took a vote on each of the issues raised by the
Attorneyb General which in the opinion of the Advisory Committee raised
serious cosstency questions.

A1 mo ytionH to reommend abrogation of the dual i banc procedure
,as defeated by a lvote of 3 to 4 with 2 abstentions.

b. A motion to recommend abrogation of the rule permitting a single L
judge tcnvene an in banc court was defeated by a vote of 2 to 4

with2 astetions.
A motion tci reascmend that the rule be permitted to stand but that

Whe JudickialF6onf*nce should be informed about the 'dead hand" -

nmplications passed by a vote' of 4 to 2 with 2 abstentions.
c. A motion to recpmmend abrogation, of the rule providing for

issuance of a certificate of probable cause and stay of
execution in frst petition cases was defeatedby a vote of 1 to 3 with L
four abstentions.
A motion to' recommend lno action with respect to that rule but to
rcpgnize the inconsistency and the existence of 'dead hand" L
impXications passed by a vote of 5 to 0 with 3 abstentions.

LI
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Two members wished to make it clear that in their opinion the materials
presented to the Advisory Committee by both the Attorneys General and the
ninth circuit were not adequate to reach the merits of the issues. Therefore, theirvotes not to invalidate a local rule were based upon the fact that they did not
have enough information to declare them invalid. The recommendations to the
Standing Committee were based upon the information available. It was suggestedL that the Judicial Conference might want to ask the complainants to file complete
briefs on the issues raised and perhaps even to ask for responses either from the
ninth circuit or the -public. The consensus was that the Committee was being
asked to perform a function that was much more adjudicatory than its usual
"legislative function.

L Mr. Bryan Garner, consultant to the Style Subcommittee.of the Standing
Committee had prepared initial revisions of several appellate rules for the
Advisory Committee's consideration. He asked the Committee for reactions to
the drafts in order to give him guidance as he proceeded to work on the entire setof appellate rules. The discussion examined some of the drafting conventions
developed by the style subcommittee when working on the civil rules and some
specific phraseology questions likely to arise when working with the appellate
rules.

Mr. Garner said that he would try to have a draft of the FRAP rules
completed by himself and, the other members of the style subcommittee by July31. The Advisory Committee could then review the rules in preparation for itsfall meeting. Mr. Garner said that the chief function of the review by the
Advisory Committee is to make certain that the changes recommended by the
style subcommittee do not substantively change the, rule. Judge Logan said that
he probably would divide the redrafted rules and assign them to subcommittees of
the Advisory Committee hoping that the subcommittees could work with Mr.(7 Garner prior to the meeting to iron out any obvious difficulties. In that way it
might be possible with a three day meeting to review the entire set of restylized
rules in the fall.

L~~

On the basis of the discussion the preceding day, a new draft of the first
part of the Rule 32 had been prepared for the Committee's discussion. The newr draft read as follows:

(a) Form of a Brief, an Appendix, and Other Papers
r 2 (1) A brief may be produced by typing, printing, or by any
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3 duplicating or copying process that produces a clear black
4 image on white paper with a resolution of 300 dots per inch
5 'or more. The paper must be opaque, unglazed paper, both
6 sides of the paper may be used if the resulting document is
7 clear and legible. Carbon copies of a brief or appendix must
8 not be used without the court' permissioi, except by pro se

10 (2) Eitherproprtionatelyspcedtyefaceormonosrmpaced

12 typfc ma euejna brie burootontl spaced
tpefsacis pr eferred.iii

13 (A 'Aiq * prptiontl spaced typeface' is one in which
14 the individual chaaters shave individual advance
15 1wdhs Th deign must be of a serifed, text, in
16 roman style. For eample, Dutch Roma, Times
17 Roman, and e e Roan are all
18 sit using g a proporti onately spaced typefaces. u

19 (B) A) moosacdtpefae s amustfcei wih all

34i11l'ill~ May ine inene a d ige

20 ch~~~~~~~~~~~~j raes riv~iesne'dac it n hr r

35 tS Nic If ed.ots'y esnge

21 (B) no moriefang S118 byaracters 9nch. For ,1, Li

23 12) must i re bonathy sppced type faces . !

40 1/6 ibis;

24 (3ii) Ambrief ust be o s~eithner spaced o1 i er or 6t/ byin

425

26 9-/ nl~.e A riefan 8-1/2r byM 1 in tch k paperTune

27 (i) ung abd rti e sacd typeface ui s
44 hpo cave miargins of -1 undinc n thesis andi

290inchdntthatpdandebttom;e

30 itaic ) usingac a isp ypfc mustdav i'

32 on' thep y a es top and comrt aprndia breKus o

21~ inch Fo example,

22 Courier font in~~~~~~~s!2

33(3 (bri)e rnft b~ spaced, bu quotations more 61/8by

35 s9cd h4ns-a1 oonts a e4ige

37 (B) A brief dn 6-1/8 by 91/4 inch paper
27 ~ ~ ~ ~ ~ ~ (i ustn us proportionately spaced typeface; mus

40, 1/6 inches; th sies nd
4129i musth' besngespcd bortst quvaenmi;
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I' 47 exceed 14,000 words and a reply brief must not exceed 7,000
48 words, and in either case there must be on average no more
>49 than 280 words per page including footnotes and quotations.L50 The word count shall not include the corporate disclosure51 statement, table of contents, table of citations, certificate of

{42 service and any addendum containing statutes, rules,
53 regulations, etc. The brief must be accompanied by a
54 certification of compliance with the word limits of this
55 paragraph. In preparing this certificate, a party may rely

j56 upon the word count of the word processing system used to
57 prepare the brief No certificate is required if the brief is

Fi8 (A) in at least 12 point proportionately spaced typeface
L59 and does not exceed
60 (i) 40 pages fora principal brief, or

rSi (ii) 20 pages for a reply brief; or
L52 (B) in ,mon1ospaced typeface and does not exceed

63 (i) 50 pages fora principal brief, or
(ii) 25 pages for a reply brief.

X-135 (6) An appendix must be, in 'the, same form as a brief but when66 an appendix is boundIin volumes having pages 8-1/2 by 11
iS7 inches, a legtibe phitocop o y document found in the"58 record may be rincluded., Thepagesof the appendix must be

69 separated by tabs, one for ,each docunit, or consecutively
V?° numbered.

In paragraph (a)(1), the draft provided that brief may be produced using
both sides of the paper as long as the brief is clear and legible. This was
responsive to one of the comments on the published rule. Two members of the
Committee noted their circuits had affirmatively rejected a suggestion that briefs
be double sided. A motion was made that the rule be left silent on the issue of
single or double-sided briefs, leaving determination of the issue to local rule. The
motion was defeated by a vote of 3 to 5 so the double-sided provision remains in
the draft.

Paragraph (a)(2) defined proportionately spaced and monospaced
typefaces. The second and third sentences of (a)(2)(A) were amended to read as
follows: Te design must be of a serifed, roman, text style. Examples are the
Roman family of typefaces, Garamond, and Palatino." The second sentence ofL (a)(2)(B) was amended to read as follows: "Examples are Pica type and Courier
font in 12 point."

L In paragraph (a)(4) the words "bold typeface" were, replaced by "boldface,"
and "[clase citations" was changed to "[ciase names."



H
In paragraph (a)(5) the word limitation for a principal brief was reduced

from 14,000 to 12,500, and for a reply brief, from 7,000 to 6,250. The 12,500 word
limit corresponds to the new D.C. circuit rule. Also the charts presented during
the testimony the preceding day indicated that courier font in 12 point produces
approxnmately 250 words per page, so that a ,5 page brief in courier font in 12
point would have apprimately W15 words.

LdI

The page limits i the safe-harborprovisions lin (a)(5) were lowered to 30
pages for a pricipal brief and pagesfor a reply bref us g a proportionately
spaced typefacl ll o0 pgesforaprincipal brie and,20 pages for a reply
bief using a mnou scedtype 4cc. WW regard t a brief prepared with a
typewriter, rathejihai a ti recogped tt such a person should be
able to file a ,50 pagebi Buit`` wasifhrrei th unless such a brief A
was larded with footnoteste ri' #ao iouldi hoesty e made without
counting every word. f ay bjiuef e heily fthotel severl members of the
Committee felthat it would to rlete e preparer to count all L
the words in orde to make`h* etiiain

e~~~Wr 'ii'!i to I ' 'CI

The first sentence of paragraph (a)(6),i regarding preparation of the E
appendix was amended to estate: DIlAn append must be in the same form as a
brief but when an appendix is bondin l umeshaving pages 8-1/2 by 11 inches,
a legible photocopy of any, ocument ifoud ilithe record or of a published court
or agency ddcisionmay bei incudj The sentennce reqng the pages of an
appendix to be tabulated o costively numbered wasr omitted.

The remainder of the Rule was taken from'the draft prepared prior to the
meeting beginning at page 71 of the GAP materials.

On page 73, paragraph (b)(1) was omitted, and paragraph (b)(3) was
amended by making it applicable to a petition for rehearing, a suggestion for
rehearing in banc, and any response to either., The effect of those changes was to
omit any cover requirements for those documents.

The Reporter was asked to consider all of subdivision (b) in light of the
redrafting of subdivision (a) and to -make the word limitation and certification
requirements inapplicable to papers other than brief

Rule 27C

Li
Fed. R. App. P. 27 governs the filing of motions in the courts of appeals.

At the September 1993 meeting the Committee had considered a redraft of the
rule prepared by the Department of Justice. After that initial discussion, a L
subcommittee had been charged with preparing a new draft. The new draft was
before the committee.
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The new draft was approved unanimously with the following changes:
- 1. Paragraph (a)(3) was amended by striking subparagraph (C) and byrewriting the second sentence of ter paragraph to state: The response

must be filed within 7 days after service of the motion, unless the courtshorten or extends the time, but..."
L 2. Subdivision (c) was rewritten to read as follows:

A single judge of a court of appeals may act on any request for
relief that under these rules may properly' be sought by motion, buta single judge must not dismiss or otherwise determine an appeal orother proceeding. A court of appeals may provide by rule or byorder in a particular case that any motion or class of motions must
be acted upon by the court The action of a'single judge may bereviewed by the court.

3. Paragraph (d)(2) dealing with the format of a motion must be rewritten to,be consistentwith the changes made in Rule 32. The general consensuswas that there was no need for the same level of detail as in Rule 32.Several members favored retaining the ,20 page limit, in (d)(3) buteliminating any word limit per page, etc.

Sanctions

Chief Judge Breyer placed the proposed amendments to Rule 38 on theL discussion calendar for the Judicial Conference last fall. He was concerned thatrequiring notice and opportunity to respond before a court can assesscosts andsanctions for filing a frivolous appeal would stifle the ability of the courts toL sanction minor delicts of counsel. Chief Judge Breyer asked the AdvisoryCommittee to consider a procedure that would permit a court to appropriatelynote such an infraction.

The subcommittee chaired by Judge Boggs reported that it had considered7 Chief Judge Breyer's concerns. The subcommittee stated that there have beenhistorically and remain, without hindrance from the revised Rule 38, a number ofmethods to deal with matters not warranting invocation of Rule 38. Theseinclude:
1. admonition from the bench;
2. letters to counsel subsequent to decision, transmitted either by the clerk,the presiding judge, or the entire panel;
3. criticism in an opinion; and
4. referral to the bar association.
The subcommittee believes that such methods can adequately address minordelicts that do not, warrant the significant sanctions envisioned by Rule 38 or thatare not cost effective to address through that rule.

25
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The subcommittee could not think of any matters that would fall outside of 7X
Rule 38 that could not be adequately addressed by the alternative methods
enumerated above. v

A member of the Committee noted that some of the alternatives
mentioned can be more serious than any sanction umder Rule 38. Criticism of a
lawyer in T, f mple, a lawyers career; and yet the r

lawyer is not entitled to due proess.

Judge Logan said that he would relay the response to Judge Breyer. u

Item 63 S rvice on an Inmate 7

The Committee was originally asked to address the problem a prisoner
may have in filing a timely objection to a magistrate judge's report. Because a
prisoners receipt of mail isoften delayed, a prisoner Pmay not receive a magistrate L v
judge's report until late in the, ten-day period provided forrespondg, or even
until after the close of the period. r s

The Committee decided that it could not cure the time problem with
regard to a magistrate judge'sreport because trial court rules are involved. There
was some thought, however, that the Committee should address the general
problem of service on institutionalized persons. Draft amendments were
circulated to the Chief Judges of the circuits, to the Committee of Staff Attorneys,
and to the Advisory Committee of Defenders. The draft amendments generally
provided that service on an inmate would not be complete until the inmate r
receives the document. L

After consideration of the comments, many of which pointed out the
complications that would arise from the proposed amendments, a motion was L

made to drop the proposed amendments. The motion passed unanimously.

Item 93-7. Houston v. Lack and Administrative Agencies

The Reporter's memorandum illustrated that changes to Rule 4(c) and
Rule 25(a), which became effective on December 1, 1993, have cured the Houston L
v. Lack problem for persons confined by an administrative agency such as the
INS. The Committee decided that it need not take any further action on this
item. L

Item 91-24. Amicus Brief fl

The Fifth Circuit's response to the Local Rules Project suggested that the
Advisory Committee consider amending Rule 29, governing amicus briefs. At its
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September 1993 meeting, the Committee considered two draft rules prepared bythe Reporter. In light of the September discussion, a new draft was prepared forthe Committee's consideration.

One member voiced doubts about a decision made by the Committee atthe preceding meeting. The Committee had decided that a motion for leave tofile an amicus brief must -state that the amicus will present material that will notbe adequately presented by the parties. Although that requirement was drawnfrom the Supreme Court Rule, the member noted that it will be a difficult burdenL for an amicus to shoulder at the time of the first appeal especially because theCommittee also decided that an amicus must file its brief at the same time as theparty it supports At the time of Supreme Court review, the parties have already[7 prepared briefs for consideration by the court of appeals and, therefore, anamicus knows the line of argument the party will use. An amicus does not haveL the same sort of information at the time of review by a court of appeals.

In view of the hour, it, was decided that discussion of the new draft shouldbe postponed until the next meeting.

Items 91-25 and 92-4. In Banc Proceedings

L Item 92-4 involves a suggestion from the Solicitor General that intercircuitconflict should be made an explicit ground for granting an in banc hearing. At itsr September 1993 meeting, the Committee preliminarily approved such a changeLJ but did not decide whether intercircuit conflict should constitute a separate
category of cases as to which in banc review is appropriate, or whether to treatintercircuit conflict as grounds for determining that a proceeding involves aquestion of 'exceptional importance."

q 'MThe representative from the Federal Judicial Center indicated that fourL circuits have local rules or LO.Ps stating that intercircuit conflict is grounds forgranting an in banc hearing. The Federal Judicial Center volunteered to studythe kind and number of petitions in those circuits and report to the Committee atits next meeting.

Judge Logan postponed discussion of the two in banc items until the nextmeeting.

Judge Becker wrote to Judge Ripple, in his capacity as Chair of the
Committee, about the apparent conflict between Fed. R. Civ. P. 9(h) and 28U.S.C. I 1292(a)(3) with respect to interlocutory appeal of admiralty cases thatinclude non-admiralty claims. Section 1292(a)(3) authorizes interlocutory appeal

I 27
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from a decree in an admiralty c as distinguished from an admiralty claim As
such, § 1292 apparently permits interlocutory appeal of a non-admiralty claim that
is part of a larger admiralty case. Fed. R Civ. P. 9(h), however, can be read to
limit the broad grant in I 1292(a)(3) of interlocutory appeal in admiralty cases to L
one that allows ony iterlocutory appeal of admiralty Clims.

The Committee decided to refer the matter to the Advisory Committee on E
Civil Rules f a aftio tha Ce thisappropriate.

.r Iev ' CommelLi

Because the hour set for adjourning had arrived, the remainder of the
discussion items were postponed until the fl eting, by which time Judge Ll
Logan asked the Re to prepare discussion drafts.

The meeting adjourned at 3:00 p.m. El
Respectfully submitted,s

Carol Ann Mooney
Reporter

Li
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Agenda F-19 (Summary)
Rules

L September 1994
SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that ther Judicial Conference:

1. Approve the proposed amendments to Appellate Rules 4, 8, 10, and 47
and transmit them to the Supreme Court for its consideration with the

L recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law ..................... pp. 2-4

2. Approve the proposed amendments to Bankruptcy Rules 8018 and 9029
and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to

L Congress in accordance with the law ..................... pp. 5-6

Lb t3. Approve proposed amendments to Civil Rules 50, 52, 59, and 83 and
transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the court and transmitted to
Congress in accordance with the law ..................... pp. 9-10

4. Approve the proposed amendments to Criminal Rules 5, 40, 43, 46, 49,
L 53, and 57 and transmit them to the Supreme Court for its consideration

with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law .......pp. 11-14

L
5. Refer the proposal in the Report on the Federal Defender Program

(March 1993) to allocate certain discovery costs between the government
L and the defense in criminal cases to the Committee on Defender Services

forfurtherconsideration ............................. pp. 14-15

L 6. Continue the existing policy on facsimile Miling and take no action to
permit facsimile filing on a routine basis ................ pp. 18-20

XI The remainder of the report is for information and the record.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITs.
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Agenda F-19
Rules
September 1994

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met on June 23-24, 1994.

All members of the Committee attended the meeting, except Chief Justice E. Norman

Veasey, who was ill. Ms. Jamie S. Gorelick, Deputy Attorney General, attended part

p of the meeting, with Messrs. Roger A. Pauley and Robert E. Kopp and Ms. Mary

Harkenrider representing the Deputy Attorney General in her absence.

Representing the advisory committees were: Judge James K. Logan, Chair, and

[7 Professor Carol Ann Mooney, Reporter, of the Advisory Committee on Appellate Rules;

Judge Paul Mannes, Chair, and Professor Alan N. Resnick, Reporter, of the Advisory

Committee on Bankruptcy Rules; Judge Patrick E. Higginbotham, Chair, and Dean

fir Edward H. Cooper, Reporter, of the Advisory Committee on Civil Rules; Judge D.
L

Lowell Jensen, Chair, and Professor David A. Scblueter, Reporter, of the Advisory

L Committee on Criminal Rules; Judge Ralph K Winter, Jr., Chair, and Dean Margaret

L A. Berger, Reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Secretary to the

L
NOTICE

No RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Committee; Professor Daniel R. Coquillette, Reporter to the Committee; John K.

Rabiej, Chief of the Rules Committee Support Office; Professor Mary P. Squiers, C

Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,

consultants to the Committee. Judith A. McKenna of the Federal Judicial Center

attended the meeting. Other staff from the Administrative Office and various

members of the public also attended the meeting as observers.

I. Amendments to the Federal Rules of Appellate Procedure. V
A. Recommended for Approval and Transmission K
The Advisory Committee on Appellate Rules of Procedure submitted proposed

amendments to Appellate Rules 4, 8, 10, 47, and 49 together with Committee Notes

explaining their purpose and intent. The proposed amendments were circulated to the I

bench and bar for comment in October 1993, and a public hearing was held

immediately before the committee's meeting in April 1994.

The proposed amendment to Rule 4 (Appeal as of right - When taken) is one of

a series of proposed amendments to the Appellate Rules and Bankruptcy Rules that

conform the rules to proposed changes to the Civil Rules, which establish a uniform

time within which to file certain postjudgment motions. The amendment to Rule 4 G
would extend the time for filing an appeal until after disposition of a postjudgment

motion that is filed no later than 10 days after entry of judgment.

The proposed change to Rule 8 (Stay or injunction pending appeal) amends the K
cross-reference to Criminal Rule 38 to account for a later reorganization of that rule.

The proposed amendments to Rule 10 (The record on appeal) conforms the rule to

D
2
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L.
recent changes in Appellate Rule 4(a)(4). When a postjudgment motion suspends a

previously filed notice of appeal, the 10-day period for ordering a transcript begins to

V run upon entry of the order disposing of the motion.

C The amendments to Rule 47 (Rules by courts of appeal) are part of a package

of proposed uniform amendments to the Appellate Rules, Bankruptcy Rules, Civil

Ld Rules, and Criminal Rules. The changes would provide that: (a) local rules must be

V numbered consistent with any uniform numbering system prescribed by the Judicial

Conference, and (b) a nonwillful violation of a local rule imposing a requirement of

L form may not be sanctioned in any way that would cause the party to lose rights. The

amendments to the rule would also require that all general directions regarding

practice before the court be set out in local rules rather than in internal operating

procedures or standing orders.

L. All the advisory committees were asked by your committee to collaborate on

drafting a uniform provision in each set of rules that would authorize the Judicial

Conference to make purely technical corrections and conforming amendments to the

rules directly, without submitting them to the Supreme Court and the Congress.

Serious reservations and concerns were expressed by some of the advisory committees

regarding the need and validity of this proposed authority. In light of those concerns,

your committee decided not to approve the relevant uniform amendments, including

r proposed amendments to Rule 49 (Technical amendments).

3
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The proposed amendments to the Federal Rules of Appellate Procedure, as

recommended by your committee, appear in Appendix A together with an excerpt from 7

the advisory committee report.

Recommendation: That the Judicial Conference approve proposed
amendments to Appellate Rules 4, 8, 10, and 47 and transmit them to theSupreme Court for its consideration with the recommendation that they be 17
adopted by the Court and transmitted to Congress in accordance with the
law.

B. Rules Approved for Publication and Comment

The Advisory Committee also submitted proposed amendments to Appellate

Rules 21, 25, 26, 27, 28, and 32 and recommended that they be published for public

comment.

Rule 21 (Writs of mandamus and prohibition directed to a judge or judges and 71
other extraordinary writs) would be revised to eliminate the naming of the trial judge

in the petition for a writ of mandamus. The trial judge would be allowed to appear to

oppose the writ only if the court of appeals ordered the judge to do so. The "mailbox 71
rule" under Rule 25 (Filing and service), which deems the transmission of a brief or

appendix timely if mailed to the clerk by first-class mail on or before the last day for

filing, would be amended to include delivery of a brief or an appendix to a "reliable L
commercial carrier."

Rule 26 (Computation and extension of time) would be amended to conform the

rule to the proposed amendment to Rule 25 to permit service on a party by a

commercial carrier. Rule 27 (Motions) would be entirely rewritten. It would set page

limits on motions and responses. Conforming to Supreme Court policy, it would also

4 Li
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L
require that any legal argument necessary to support a motion be contained in the

motion without a separate brief No oral arguments would be permitted unless

ordered by the court.

L The proposed amendments to Rule 28 (Briefs) would delete referencesto length

limitations that are included in proposed changes in Rule 32. Proposed amendments

L to Rule 32 (Form of Briefs, the appendix and other papers) would set length

limitations on briefs, which are necessary to accommodate the widespread availability

of computer fonts and styles.

L Proposed amendments to Rules 21, 25, and 32 had been published for public

L. comment in October 1993. In light of the comments, the committee decided to revise

C the amendments and publish the proposals anew for public comment.

L Your committee voted to circulate the proposed amendments to the bench and

bar for comment.

II. Amendments to the Federal Rules of Bankruptcy Procedure.

A. Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Procedure submitted to your committee

L proposed amendments to Bankruptcy Rules 8018, 9029, and 9037. The proposed

amendments were circulated to bench and bar for comment in October 1993. The

scheduled public hearing on the amendments was canceled, because no request to

LI appear was received by the committee.

The proposed amendments to Rule 8018 (Rules by Circuit Councils and District

Courts) dealing with local rules by circuit councils and district courts conform the rule

15



to the proposed amendments to Rule 9029 (Local Bankruptcy Rules) dealing with local

bankruptcy rules. The proposed amendments to both rules are counterparts to the

proposed amendments to the other sets of rules, and would: (a) require that local court

rules be numbered in accordance with any uniform numbering system prescribed by

the Judicial Conference, (b) provide that a nonwillful violation of a local rule imposing

a requirement of form may not be sanctioned in any way that would cause the party

to lose rights, and (c) permit the imposition of a sanction for noncompliance with a I.J

local court procedure not contained in a local rule only if a party has had actual notice

of the requirement.

The proposed amendment to Rule 9037 (Technical Amendments) would have [7
authorized the Judicial Conference to make technical amendments to the rules. Your .

committee decided not to approve it and its counterparts in the other sets of rules for

the reasons previously stated regarding the proposed changes to Appellate Rule 49.

The proposed amendments to the Federal Rules of Bankruptcy Procedure, as

recommendedby your committee, are inAppendix B together with an excerpt from the

advisory committee report. V
RECOMMENDATION: That the Judicial Conference approve the proposed V
amendments to Bankruptcy Rules 8018 and 9029 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

L'
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F" B. Rules Approved for Publication and Comment
L

The advisory committee also submitted proposed amendments to Rules 1006,

L 1007, 1019, 2002, 2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006, and

recommended that they be published for public comment.

The proposed amendments to Rule 1006 (Filing Fee) would include any fee

Ad prescribed by the Judicial Conference under the definition of a filing fee, and thus

would permit payment in installments of a Conference-set fee, as can be done with

other filing fees. Rule 1007 (Lists, Schedules and Statements; Time Limits) would be

L changed to provide that schedules and statements filed before conversion of a case to

C" another chapter are treated as filed in the converted case.

Rule 1019(7) (Conversion of Chapter 11 Reorganization Case, Chapter 12 Family

Farmer's Debt Adjustment Case, or Chapter 13 Individual's Debt Adjustment Case to

Chapter 7 Liquidation Case) would be abrogated to conform the rule to changes

proposed in Rule 3002(c)(6) and the addition of Rule 3002(d). The proposed

amendments to Rule 2002 (Notices to Creditors, Equity Security Holders, United

States, and United States Trustee) would eliminate the need to mail to all parties

copies of the summary of the chapter 7 trustee's final account, clarifr the need to send

notices to certain creditors, and eliminate certain abrogated provisions.

The proposed changes to Rule 2015 (Duty to Keep Records, Make Reports, and

V Give Notice of Case) would clarify when a debtor in a chapter 12 or 13 case must file

an inventory of the debtor's property. Rule 3002(c)(6) (Filing Proof of Claim or

Le Interest) would be abrogated, and a new Rule 3002(d) would be added to provide that

L
7
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a creditor holding a claim that has been tardily filed may be entitled to receive a q

distribution in a chapter 7 case.

Rule 3016(a) (Filing of Plan and Disclosure Statement in Chapter 9 Municipality

and Chapter 11 Reorganization Cases), which deals with the right to file a competing

chapter 11 plan after the approval of a disclosure statement, would be abrogated,

because its effect of prohibiting the filing of a competing chapter 11 plan without a

qcourt order could be inconsistent with § 1121(d) of the Bankruptcy Code. The

proposed amendments to Rule 4004 (Grant or Denial of Discharge) would delay the 7
,1

debtor's discharge in a chapter 7 case if there is a pending motion to extend the time

for filing a complaint objecting to the discharge or if the filing fee has not been paid.

Rule 5005 (Filing and Transmittal of Papers) would be amended to authorize

local court rules to permit documents to be filed, signed, or verified by electronic

means if the means are consistent with technical standards, if any, established by the Li

Judicial Conference. The proposed amendments to Rule 7004 (Process; Service of 7
Summons, Complaint) would conform the rule to the changes made to Civil Rule 4 in

1993. L
Rule 8008 (Filing and Service) would be amended to conform the rule to the n

proposed change of Rule 5005 that authorizes filing by electronic means. Rule 9006

(Time) would be amended to conform the rule to the abrogation of Rule 2002(a)(4) and

the renumbering of Rule 2002(a)(8). Li
Your committee voted to circulate the proposed amendments to the bench and v?

bar for comment.

8
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III. Amendments to the Federal Rules of Civil Procedure.

A. Rules Recommended for Approval and Trmiion

The Advisory Committee on Civil Rules submitted to your committee proposed

amendments to Civil Rules 50, 52, 59, and 83. The proposed amendments were

circulated to bench and bar in October 1993, and a public hearing was held

immediately before the committees meeting in April 1994.

L The changes to Rules 50, 52, and 59 would establish a uniform period for

L- posttrial motions authorized by those rules. The rules had been inconsistent with
L

respect to whether the different posttrial motions had to be filed, made, or served

L during the prescribed period. The inconsistent time periods caused problems,

particularly when several postjudgment motions were submitted at the same time.

These problems affected provisions of the Appellate Rules and the Bankruptcy Rules

L tied to these Civil Rules.

The proposed amendments set a uniform deadline no later than 10 days after

entry of judgment for filing motions under Rule 50 (Judgment as a Matter of Law in

Actions Tried by a Jury; Alternative Motion for New Trial; Conditional Rulings), Rule

52 (Findings by the Court; Judgment on Partial Findings), and Rule 59 (New Trials;

Amendment of Judgments).

Rule 83 (Rules By District Courts) would be amended as part of a series of

I changes common to the other sets of rules regarding the uniform numbering of local

court rules and orders regulating matters not covered by national or local rules. The

amendments would provide that a local rule imposing a requirement of form could not

9



be enforced in a manner that would cause a party to lose rights because of a nonwiflful L
failure to comply. And no sanction or other disadvantage could be imposed for failure

to comply with any procedural requirement not in federal law, federal rules, or local

district rules unless actual notice of the requirement had been furnished in the

particular case. K
At the request of your committee, the advisory committee also published for

public comment proposed amendments to Rule 84 dealing with technical amendments. l

But the advisory committee recommended that authorizing the Judicial Conference to K
make technical amendments to the rules directly should be more appropriately sought

by legislation rather than through the rulemaking process. Your committee decided

not to approve any amendment to Rule 84.

The proposed amendments to the Federal Rules of Civil Procedure, as

recommended by your committee, are in Appendix C together with an excerpt from the

advisory committee report.

Recommendation: That the Judicial Conference approve proposed Kamendments to Civil Rules 50, 52, 59, and 83 and transmit them to the KSupreme Court for its consideration with the recommendation that they beadopted by the court and transmitted to Congress in accordance with the law.

B. Rules Approved for Publication and Comment

The Advisory Committees on Bankruptcy Rules and Appellate Rules are [
recommending proposed amendments to be published for comment that would permit K
documents to be filed by electronic means so long as they are consistent with technical

standards, if any, established by the Judicial Conference. The Advisory Committee on L

Civil Rules did not consider similar changes to Civil Rule 5(e), but the committee's
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L chairman agreed to publication of a parallel proposal if approved by mail vote of the

advisory committee.

L Your committee voted to publish the proposed amendments to Rule 5(e) to the

F bench and bar for comment, subject to the concurrence of the Advisory Committee on

Civil Rules. The advisory committee later approved the publication.

L C. Amendment Regarding Voir Dire Under Consideration

L In light of the recent Supreme Court decision in J.E.B. v. Alabama, 114 S.Ct.

1419 (1994), and its predecessor decisions starting with Batson v. Kentucky, 476 U.S.

79 (1986), the advisory committee also advised your committee that it intends to

consider at its next meeting proposing amendments to Rule 47(a). The amendments

might require some active participation of lawyers in voir dire to account for the

increased reliance on voir dire in jury selection as a direct result of J.E.B.

TV. Amendments to the Federal Rules of Criminal Procedure.

A. Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments

Lo to Criminal Rules 5, 40, 43, 46, 49, 53, 57, and 59. The proposed amendments were

circulated to bench and bar for comment in October 1993, with the exceptions of the

proposed technical amendments to Rules 46 and 49. A public hearing was held

immediately before the committee's meeting in April 1994.

L TThe proposed amendments to Rule 5 (Initial Appearance Before the Magistrate

Judge) would exempt the government from promptly presenting a defendant charged

L only under 18 U.S.C. § 1073 (Unlawful Flight to Avoid Prosecution) to a magistrate
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judge where the United States had no intention of prosecuting the defendant for that

offense, but only assisting State authorities in apprehending the State offender. Under

the amendments, the fugitive must be transferred without unnecessary delay to State

officials, and the complaint alleging a violation of § 1073 must be dismissed.

Rule 40 (Commitment to Another District) would be amended to cross-reference [7
the proposed changes in Rule 5. The proposed amendments to Rule 43 (Presence of

the Defendant) would clarify the court's authority to sentence a defendant - who is L

absent voluntarily at the imposition of sentence, e.g., a fugitive - in absentia after 0
Li

jeopardy has attached, including after entry of a guilty or nolo contendere plea.

The proposed change to Rule 46(i) (Release from Custody) would correct an i

inadvertent cross-reference in the rule. Rule 49(e) (Service and Filing of Papers)

would be repealed as unnecessary, because the statutory provisions referred to in the

provision regarding filing notice of dangerous offender status have been abrogated.

The proposed amendments to Rules 46 and 49 are entirely technical or conforming in [
nature and publishing them for public comment was unnecessary.

The proposed amendments to Rule 53 (Regulation of Conduct in the Court

Room) would retain the prohibition against broadcasting of criminal cases, but would U
permit it if the Judicial Conference authorizes televised coverage under whatever

guidelines it determines to be appropriate. The change would not require the courts

to permit such coverage in criminal cases. It would provide courts with the same Li

discretion to permit televising criminal case proceedings as they have with regard to 7
civil -case proceedings. Judicial Conference guidelines to permit broadcasting of civil

9
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L

L case proceedings are now under active consideration by the Committee on Court

Administration and Case Management.

Your committee considered at length the proposed amendments to Rule 53.

Several members voiced strong reservations or objections to the amendments. And

they criticized the need and justification for the changes, disputing the favorable

conclusions drawn from survey findings in various pilot projects, which monitored

televised coverage in civil cases. Other members were persuaded that televised

coverage would not interfere or adversely affect the conduct of criminal proceedings.
L

Many State courts have permitted broadcasting of criminal case proceedings with no

L untoward problems. In addition, the vote of the Advisory Committee on Criminal

Rules was nearly unanimous (only one member opposed the proposal) in approving the
L

proposed amendments.

Li On a 7 to 6 vote, your committee decided to send forward the proposed

amendments to Rule 53. At your committee's request, the chairman of the advisory

committee agreed to revise the Committee Note and eliminate the discussion of the

LJ benefits of televised courtroom coverage. The amendment's primary purpose -- to

provide the Judicial Conference with equal authority to permit and regulate televised

coverage in civil and criminal trials - would be highlighted.

Your Committee noted the advisory committee's desire to be actively involved

L in the drafting of appropriate guidelines. The Committee on Court Administration and

L Case Management (CACM) is responsible for monitoring the pilot projects dealing with

televised broadcasting ofjudicial proceedings. Your committee will consult with CACM

13
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and advise them of the advisory committee's willingness to participate in the drafting

of the guidelines.

LJ
Rule 57 (Rules by District Courts) would be amended to reflect similar changes

proposed to the other sets of rules dealing with uniform numbering of local court rules L
and restrictions on the imposition of sanctions for noncompliance with local court 7
procedures.

The proposed amendments to Rule 59 (Effective Date; Technical Amendments), L

which would authorize the Judicial Conference to make technical amendments to the K
rules, were not approved along with proposed amendments to the other sets of rules

on the same subject.

The proposed amendments to the Federal Rules of Criminal Procedure, as K
recomnmendedby your committee, are inAppendix D together with an excerpt from the

Ladvisory committee report.

RECOMMENDATION: That the Judicial Conference approve the proposed J
amendments to Criminal Rules 5, 40, 43, 46, 49, 53, and 57 and transmit them
to the Supreme Court for its consideration with the recommendation that they Kbe adopted by the Court and transmitted to Congress in accordance with the FJlaw.

B. Recommended Referral on Federal Defender Program £
The Report of the Judicial Conference of the United States on the Federal 7

Defender Program (March 1993) recommended that:

The proposal to require the prosecution to provide copies of discoverable Lmaterials to the defense and allocate the costs of duplication should be
referred to the standing Committee on Rules of Practice and Procedure, Kfor consideration in accordance with the Rules Enabling Act.

C
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The Advisory Committee on Criminal Rules considered the proposal. It noted

that the government now often provides the defense with access to photocopying

L machines for purposes of discovery. In any event, the advisory committee concluded

L that a requirement to allocate discovery costs among the parties is a subject more

appropriately handled by statutory authorization. Your committee concurs with its

advisory committee's conclusion.

RECOMMENDATION: That the Judicial Conference refer the proposal in the
Report on the Federal Defender Program to allocate certain discovery costs
between the government and the defense in criminal cases to the Committee on
Defender Services for further consideration.

C. Rules Approved for Publication and Comment

The Advisory Committee recommended publication of proposed amendments to

Rules 16 and 32 for public comment.

r The proposed amendments to Rule 16 (Discovery and Inspection) would provide

limited disclosure by the prosecution of the names and statements of witnesses at least

seven days before trial. Under the proposed amendments, the government may. refuse

to disclose the information if it believes in good faith that pretrial disclosure of this

information would threaten the safety of a person or risk the obstruction of justice.

L In such a case, the government simply would file a nonreviewable, ex parte statement

with the court stating why it believes - under the facts of the particular case - that a

safety threat or risk of obstruction of justice exists. The amendment also would

provide reciprocal discovery by the defense.

The Department of Justice traditionally has opposed any liberalization in the

rules on the disclosure of this information prior to trial. It noted that many

15



prosecutors already follow open file disclosure, but acknowledged that some

prosecutors follow a more restrictive disclosure policy. The Department indicated that 7
it has been working internally to reach a more liberal disclosure policy. And it

strongly recommended that it should be given more time to resolve the matter by i

policy directive, rather than by mandatory rules. L

Li
At the request of the Department of Justice, your committee delayed publishing

the proposed amendments to the rule at its January 1994 meeting to allow the L

Department to reach a resolution internally. Your committee was also concerned with

possible Jencks Act inconsistencies with the draft amendments. The advisory V

committee had already delayed consideration of the proposal to publish the J

amendments at its April 1993 meeting to provide the newly appointed Attorney L
General with an opportunity to study it.

Your committee considered the Department's renewed request for additional

delay in seeking an in-house resolution of the discovery issue. It also addressed the 7
Jencks Act issue and noted that other amendments to the Criminal Rules, which

mandated pretrial disclosure of information by the defendant - presumably also

inconsistent with the Jencks Act - were adopted without objections and put into effect. K
After considerable discussion, your committee concluded that additional delay in £
publishing the proposed amendments was unwarranted and determined that

publication of the proposed amendments would be useful in eliciting comment from the

bench and bar on the Jencks Act issue and on the overall merits of the proposal. The
., ~~~~~~~~~L)

advisory committee chair accepted the recommendation of your committee to revise the
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Note to the amendments to highlight the Jencks Act issue before publishing it for

vc public comment.

The proposed amendment to Rule 32 (Sentence and Judgment) would explicitly

permit the trial court, in its discretion, to conduct forfeiture proceedings after the

E return of a verdict, but before sentencing.

Your committee voted to circulate the proposed amendments to the bench and

L bar for comment.

7 V. Amendments to the Federal Rules of Evidence.

A. No Rules Recommended for Approval and Transmission

L The Advisory Committee on Evidence Rules submitted to your committee

proposed amendments to Evidence Rule 412 and 1102.

The proposed amendments to Rule 412 (Sex Offense Cases; Relevance of

LJ Victim's Past Behavior) would reinstate the provisions approved by the Judicial

L Conference in September 1993, but withheld by the Supreme Court and not

r: transmitted to Congress in April 1994. The provisions were returned to the advisory

committee for further consideration in light of concerns expressed by some members

of the Court. The same provisions are now included in legislation pending in Congress

and would extend the privacy protection under the rule to alleged victims in civil case

proceedings. In light of the likelihood of Congressional passage of the provision, your

committee with the concurrence of the advisory committee's chairman decided to defer

taking action on the proposed amendments until its next meeting to await the outcome

of the pending legislation.

L.
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The proposed amendments to Rule 1102 (Amendments), which would allow the L

Judicial Conference to make technical amendments to the rules, were not approved by

your committee. The same proposed amendments were not approved in the other sets

of rules.

B. Informational Statement Approved for Publication and Comment

Since its inception in 1992, the advisory committee has been engaged in a

comprehensive review of all the Evidence Rules, and it has now completed an initial

assessment of a substantial number of the rules. Although some rules initially caused

interpretational problems, the committee concluded that amendments to clarify

meanings that have become settled would ultimately be counterproductive. A new

round of interpretations would begin with regard to the new language. Accordingly,

the advisory committee has decided at this time not to amend a number of rules. The

advisory committee is concerned, however, that it is not receiving sufficient input from

the public and bar, and believes that comments on its work would be helpful.

Accordingly, it recommended that public comment be requested on its tentative

decision not to amend Evidence Rules 101, 102, 105, 106, 201, 301, 302, 401, 402, 403,

404, 409, 601, 602, 603, 604, 607, 608, 609, 610, 611, 612, 613, 614, and 615.

Your committee voted to circulate to the bench and bar for comment a list of

the rules that the advisory committee decided not to amend.

VI. Facsimile Filing Standards.

At its September 1993 session, the Judicial Conference referred to the
Committee on Rules of Practice and Procedure, in coordination with the
Committees on Automation and Technology and Court Administration
and Case Management, for a report to the September 1994 Conference,
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the question of whether, and under what technical guidelines, filing by
facsimile on a routine basis should be permitted.

At the request of your committee in March 1993, the Committee on Court

Administration and Case Management (CACM) withdrew its proposed guidelines from

the consideration of the Judicial Conference that would have permitted filing by

facsimile on a routine basis. Your committee and its advisory committees devoted

substantial time in reviewing the guidelines. In cooperation with CACM, the

guidelines were revised consistent with procedures under the Rules Enabling Act.

In January 1994 your committee reevaluated the various problems associated

with the revised standards allowing facsimile filing on a routine basis and found that:

(a) the standards would impose great burdens on clerks' offices; (b) the technical

equipment requirements under the standards would not be honored by those members

of the bar who have obsolete equipment; and (c) the standards might create a trap for

members of the bar who rely on last minute filings, but who are frustrated because

others are using the same transmission lines.

Your committee agreed, nonetheless, that facsimile filing should be permitted

on a non-routine and locally approved basis to reflect actual practices in the courts.

The current policy of the Judicial' Conference permits filing by facsimile in

emergencies. To facilitate this alternative, your committee revised the guidelines and

transmitted a more restricted set of revised standards on facsimile filing in exceptional

cases to CACM and the Committee on Automation and Technology (CAT) for their

consideration and comment. At the June 1994 meeting, we considered the responses

of CACM and CAT. We believe that all three committees are now in agreement that
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facsimile filing on a routine basis should not be approved and that promulgating LJ

standards to allow facsimile filing in exceptional cases would be unnecessary.

RECOMMENDATION: That the Judicial Conference continue the existing
policy on facsimile filing and take no action to permit facsimile filing on a
routine basis. L

VII. Informational Items.[

A. Self-Study Evaluation

As part of its long-range planning, your committee authorized a self-study Lj

soliciting comments from the public to evaluate the federal rulemaking process. Your [
committee is now studying the comments. 7

One of the issues under consideration is the appropriate composition of the rules lJ

committees. Your committee is aware of the bill (S. 2212) introduced by Senator [
Heflin that would require a majority of members of each of the rules committees to be

members of the practicing bar. The committee advised Senator Heflin of its current

reach-out efforts being undertaken, including enlarged and revised mailing lists, to

elicit more bar participation in the rulemaking process. r
B. Ninth Circuit Local Rule on Capital Cases

On March 11, 1994, five attorneys general from States within the Ninth Circuit [
requested the Judicial Conference to exercise its authority under 28 U.S.C. § 331 to i

L
modify or abrogate the local rules of their circuit regarding capital cases. 'The request

was referred to the Advisory Committee on Appellate Rules on March 29 for its April L

25-26 meeting.

F7
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Li In accordance with the 1988 amendments to the Rules Enabling Act, the

Judicial Conference is obligated to review local rules promulgated by the courts of

L appeals. Under the amendments, the Conference "may modify or abrogate any such

rule so reviewed found inconsistent (with federal law) in the course of such review."

L The amendments parallel amendments that authorize the respectivejudicial councils

to modify or abrogate local rules promulgated by district courts that are found

inconsistent with federal law. Until the instant matter, the rules committees have

never been presented with a request to modify or abrogate a local rule of a court of

appeals.

The request of the attorneys general challenged several specific provisions

contained in Local Rule 22, which was adopted by the Ninth Circuit on February 14,

1994. The advisory committee provided the Ninth Circuit with an opportunity to

respond. It considered at length the detailed request submitted by the attorneys

L general and the response from the Ninth Circuit. Before addressing the merits of the

request, the advisory committee established several threshold standards as a

Li framework for formulatingrecommendationsto resolve the instant questions regarding

L the disputed Ninth Circuit rule and future challenges of local court of appeals' rules.L
The advisory committee identified several provisions in the Ninth Circuit rule

whose consistency with federal law, including the Federal Rules of Appellate

L. Procedure, appeared questionable. Some of the votes on individual provisions in the

rule were closely divided. The advisory committee ultimately voted to report that no

provision should be abrogated or modified, but two members noted that their votes not

221



to abrogate were based on their judgment that the submitted materials were

inadequate to reach the merits of the provisions.

Your committee considered the advisory committee's report and a subsequent

letter from the attorneys general offering to present additional material to support

their request. The ensuing committee discussion addressed the purposes and intent

of Congress' delegation of authority to the Judicial Conference to monitor local rules,

the precedent setting nature of the request, the complexity and uniqueness associated

with death penalty cases, the practical problems with voting procedures in a large 3
circuit, the response of the Ninth Circuit on the merits of the request, the availability

L.

of an option of handling the issue through litigation, and other matters.

Your committee concluded that additional information was necessary before it

could make a recommendation. Accordingly, it asked the chair to prepare a letter

accepting the offer of additional information from the attorneys general and inviting

additional comment from the Ninth Circuit for timely consideration of the matter at L

its next meeting in January. P

C. Report to the Chief Justice on Proposed Amendments Generating
Substantial Controversy 7

In accordance with the standing request of the Chief Justice, a summary of

issues concerning the proposed amendments generating substantial controversy is set

forth in Appendix E.
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D. Chart Showing Status of Proposed Amendments

A chart prepared by the Administrative Office (reduced print) is attached as

Appendix F, which shows the status of the proposed amendments to the rules.

Respectfully Submitted,

IL'
Alicemarie H. Stotler, Chair
Thomas E. Baker
William 0. Bertelsman
Frank H. Easterbrook
Thomas S. Ellis, III
Jamie S. Gorelick
Geoffrey C. Hazard, Jr.
James A. Parker
Alan W. Perry
George C. Pratt
Sol Schreiber
Alan C. Sundberg
E. Norman Veasey
William R. Wilson, Jr.

Appendix A: Proposed Amendments to the Federal Rules of Appellate Procedure

Appendix A: Proposed Amendments to the Federal Rules of Bankruptcy Procedure

Appendix B: Proposed Amendments to the Federal Rules of Civil Procedure

Appendix D: Proposed Amendments to the Federal Rules of Criminal Procedure

Appendix E: Proposed Rules Amendments Generating Substantial Controversy

Appendix F: Chart Showing Status of Rules Amendments
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agd F-19
OF THE (Appendix A)L JUDICIAL CONFERENCE OF THE UNITED STATES Rules

WASHINGTON, D.C. 20544 September 1994

OBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

"all PETER G. McCABE APPELLATE RULES
SECRETARY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

L EDWARD LEAVY
BANKRUPTCY RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
L Committee on Rules of Practice and Procedure

L FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

DATE: May 27, 1994

L The Advisory Committee on Appellate Rules submits the following items
to the Standing Committee on Rules:

L Action Items
A. Proposed amendments to Federal Rules of Appellate Procedure

4(a)(4), 8, 10, 47, and 49,*approved by the Advisory Committee on
Appellate Rules at its April 25 and 26 meeting. The Advisory
Committee requests that the Standing Committee approve these
amended rules and forward them to the Judicial Conference.

The proposed amendments were published in November 1993. A
public hearing was scheduled for March 14, 1994 in Denver,
Colorado, but was rescheduled for April 25. None of the testimony
dealt with any of the rules that the Advisory Committee requests be
sent to the Judicial Conference. The Advisory Committee has
reviewed the written comments and, in some instances, altered the
proposed amendments in light of the comments.
-Part A(1) of this Report summarizes the proposed amendments.
*Part A(2) includes the text of the amended rules.
-Part A(3) is the GAP Report, indicating the changes that have

E occurred since publication.
-Part A(4) summarizes the comments.

F

*The Standing Committee did not approve the proposed
amendment to Rule 49 for submission to the Judicial Conference.



Advisory Committee on Appellate Rules 7
Part I. A (1), Summary - Rules for Judicial Conference ir

SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE FORWARDED TO THE JUDICIAL CONFERENCE 7

An amendment to Rule 4(a)(4) is proposed. The amendment is intended
to clarify the procedure for a party who wants to obtain review of an
alteration or amendment of a judgment upon disposition of a posttrial K
motion. The party may file a notice of appeal, or, if the party filed a J?
notice of appeal prior to disposition of the motion, the party may amend
the previously filed notice. Under changes to Rule 4(a)(4) that became r
effective on December 1, 1993, a previously filed notice of appeal ripens
into an operative notice of appeal upon disposition of the posttrial motion
but only as to the judgment or order specified in the original notice of
appeal. Appeal from the disposition of the motion requires either
amendment of the previously filed notice or the filing of a notice of appeal.

In addition Rule 4(a)(4) is amended to conform to amendments to Fed. R. L
Civ. P. 50, 52, and 59. Civil Rules 50, 52, and 59 were previously
inconsistent with respect to whether postjudgment motions must be filed or
merely served no later than 10 'days after entry of judgment. As a L
consequence Rule 4(a)(4) said that such motions must be "made" or
"served" within the 10-day period in order to extend the time for filing a C
notice of appeal. Civil Rules 50, 52, and 59, are being amended to require
"filing" no later than 10 days after entry of 'judgment. Consequently, Rule
4(a)(4) is being amended to require "flig" ,of a postjudgment motion
within the same period in order to extend the time for filing'a notice of
appeal.

2. A technical amendment to Rule 8(c) is proposed. The amendment
conforms subdivision (c) to previous amendments to Fed. R. Crim. P. 38.

Subdivision 8(c) currently provides that a stay in a criminal case shall be
had in accordance with the provisions of Rule 38(a). When Rule 8(c) was
adopted, Criminal Rule 38(a) established procedures for obtaining a stay of
execution when the sentence in question was death, imprisonment, a fine,
or probation. Criminal Rule 38 was later amended and it now treats each
of those topics in a separate subdivision. The proper cross-reference is to K
all of Criminal Rule 38, so the reference to subdivision (a) is deleted.

3. An amendment to Rule 10(b)(1) is proposed to conform that paragraph to L
the amendments to Rule 4(a)(4). The purpose of this amendment is to

4 7



Advisory Committee on Appellate RulesPart L A (1), Summary - Rules for Judicial Conference

suspend the 10-day period for ordering a transcript if a timelyL postjudgment motion is made and a notice of appeal is suspended under

4. Amendments to Rule 47 are proposed. These amendments, and theL proposed Rule 49, are the result of collaborative efforts by the chairs and
reporters of the various advisory conittees. The amendments to Rule 47r require that local rules be consistent not only with the national rules but

1. also with Acts of Congress and that local rules be numbered according to auniform numbering system. The amendments further require that allgeneral directions regarding practice before the court be in local rulesL rather than interinal operating procedures or standing orders. The
amendments also state that a nonwUlful violation of a local rule imposing a7 requirement of form may not be sanctioned in any way that will cause theL party to lose rights. The amendments further allow a court to regulate
practice in a particular case in a variety of ways so long as any such ordersare consistent with federal law.

L
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Advisory Committee on Appellate Rules 7
Part L A (3) - GAP Report

GAP REPORT
CHANGES MADE AFT7ER PUBUCATION

1. There were no comments on the proposed amendment of Rule 4(a)(4),
and no changes have been made.

2. There were no comments on the proposed amendment of Rule 8, and no
changes have been made. 7

LI
3. There was one comment on the proposed amendment of Rule 10, but it

resulted in no change in the proposed amendment 7
L

The purpose of the amendment is to suspend the 10-day period for
ordering a transcript if a timely postju'dgment motion is made that suspends 7
a filed notice of appeal under Rule 4(a)(4). The commentator suggested
that counsel be required to notify the court reporter when there is no need
to proceed with preparation of the transcript because the appeal is C
suspended or dismissed pending disposition of the postjudgment motion. U
The Advisory Committee did not add such a requirement, believing that
the party bearing the cost of production of the transcript will inform the
court reporter. L

4. There were three comments on the proposed amendment of Rule 47 and
the Advisory Committee recommends several changes in Rule 47. The
changes on pages 11 and 12 are indicated by the shading.

a. At its February meeting, the Advisory Committee on Bankruptcy
Rules recommended a change in that part of the rule dealing with
sanctions for violation of a local rule imposing a requirement of
form. The published rule said that no sanction that would cause a
party to lose rights should be imposed for a "negligent' failure to
comply with such a local rule. The Bankruptcy Committee
recommended that "negligent" be changed to "nonwillful."
The Advisory Committee on Appellate Rules recommends an
identical change found at line 23 of the amended rule.

b. Two of the commentators expressed concern about that in some
circuits "internal operating procedures" (I.O.P.'s) are used like local L
rules and directly affect a party's dealings with the court
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L
Advisory Committee on Appellate Rules

Part L A (3) - GAP Report

Because directions concerning practice and procedure should be inL local rules and not LO.P.'s, the Advisory Committee recommends
the addition of a sentence to 47(a)(1), requiring that generally
applicable directions regarding practice before a court must be in aL local rule rather than an LO.P. or standing order. The new
sentence is at lines 5-8.

L The civil, bankruptcy, and criminal versions of this rule do not
contain a parallel sentence. During prior discussions, the other
committees were apparently satisfied that the language of
subdivision (b) provides a strong incentive for a court to use local
rules whenever possible rather than internal operating procedures orstanding orders. Subdivision (b) states that "no sanction or otherL disadvantage may be imposed" for noncompliance with a
requirement that is not contained in the federal rules or local rulesr unlessthe violator has 'actual notice of the requirement."

The issue is different in courts of appeals than in district courts
because a court of appeals judge does not sit solo in a courtroom.

L Indeed, the panel of three is constantly reconstituted and, for that
reason, practice is uniform within a circuit. Standing orders are not
a problem in the courts of appeals. It is far more likely in a court

L of appeals that all general directives could be placed in local rules.
The inappropriate use of internal operating procedures rather thanlocal rules, is a problem. A practitioner who examines the localL rules, but not the internal operating procedures, may be caught
unaware of a practice requirement buried in the internal operating
procedures. Furthermore, the procedures for promulgation of local
rules is not applicable to the development ofinternal operating
procedures.

The Advisory Committee believes that the situation in the courts ofappeals is sufficiently dissimilar to that in the district courts to
justify different treatment in the rule.

c. The Advisory Committee also recommends changing subdivision (b),if the new sentence discussed above is approved.

As published, subdivision (b) authorizes general regulation ofV practice by means other than rules. The published rule does not
limit such regulation to entry of an order in a particular case. The

r
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Advisory Committee on Appellate Rules
Part L A'(3) - GAP Report E

published rule states that a court may not sanction failure to comply L
with a non-rule requirement 'unless the alleged violator has been
furnished in the particular case with actual notice of the
requirement" That limitation applies to regulationby standing
order or some other similar eans.

If, as recommended by the Advisory Committee, a sentence is added C
to rule (a) requiring that all general directions regarding practice
must be in rules, there is noneed for the sanctions limitation in (b).
The only type of non-rule regulation, permitted would be by order in
a, particilar case, in which instanve there is actual notice. So, the
Advisory mmittee recommend deletion of the sanctions
limitation and amendimet ofthefirst,,sentence, lines 24 through 26, K
to make it clear tatk it is rjf to-orders in ididual cases. "

d. The Committee Notes have been altered to conform to the changes '
recommended above. The alternents are
saded for easy ~identificto.ePotnofheom nsae

In addition to the conf chnes, the Advisory Committee 7
voted to add- a new setenc to the Notes. The sentence states, 'It
is the intent of t ule tay lal rule ny not bar any practice
that these rules exlctyo mlctypri. tmay be found at K
lines 3 through t maitte NotE.

5. The only comment on Rule 49 was that the delegation of authority to the F
Judicial Conference4to maketechnical, amendments might be better made
by amending the PRules Enabing Act. "The' Advisory Conmmittee has made 7
no changes in the propsed Rule 49.

[,m
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Advisory Committee on Appellate Rules
Part L A (4), Public CommentsL

SUMMARY
COMMENTS RECEVED ON PROPOSED AMENDMENTS

l 1. There were no comments on the proposed amendment of Fed. R. App. P.
4(a)(4).

2. There were no comments on the proposed amendment of Fed. R. App. P.
8.

3. There was one comment on the proposed amendment of Fed. R. App. P.
10. The purpose of the amendment is to suspend the 10-day period for
ordering a transcript if a timely postjudgment motion is made that suspends
a filed notice of appeal under Rule 4(a)(4).

The commentator suggests that counsel should be required to notify theL court reporter when there is no need to proceed with preparation of thetranscript because the appeal is suspended or dismissed pending disposition
of the postjudgment motion.

4. Three comments were submitted that discuss the proposed amendments ofL Fed. R. App. P. 47.

One commentator expressed approval of all of the amendments to Rule 47.
Another commentator approved the proposed amendments but stated that
they were not strong enough to preclude conflicting local rules or to
prevent divergent local practices. That commentator suggestedstrengthening Rule 47. The third commentator was concerned about theL, fact that internal operating procedures operate like local rules in some
circuits and that Rule 47 did not subject LO.Ps to the same constraints as
local rules and standing orders. That commentator also pointed out that
subdivision (a) requires consistency with Acts of Congress and the national
rules, but subdivision (b) requires consistency with federal law. He asked
whether the language should be consistent

L.



Advisory Committee on Appellate Rules
Part L A (4), Public Comments Vj

LIST OF COMMENTATORS
SUMMARY OF THEIR INDIVIDUAL COMMENTS K

1. Rule 4(a)(4)
none

2. Rule 8 Lij
none

3. Rule 10
There was one commentator

Honorable J. Clifford Wallace
Chief Judge, United States Court of Appeals
United States Courthouse
San Diego, California 92101-8918

Chief Judge Wallace suggests that counsel be required to notify the court C

reporter when there is no need to proceed with preparation of -the
transcript if the appeal is suspended or dismissed pending disposition of the
postjudgment motion.

4. Rule 47
There were three commentators

LI

a. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1882K

Mr. Lacovara has three comments:
i He notes that paragraph (a)(1) requires that circuit Wrules" and

"local rules" must conform to federal law. The third sentence of the
paragraph requires the clerk of a court of appeals to send the
Administrative Office a copy not only of each 'local rule" but also of
each "internal operating procedure." Mr. Lacovara suggests that the L
rule should require that internal operating procedures, as well as
local rules, be consistent with federal law.

ii. Because in some circuits "internal operating procedures directly Li.
affect the parties' dealings with the court, paragraph (a)(2) and

Li
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Advisory Committee on Appellate Rules
Part L. A (4), Public Comments

subdivision (b) (both of which deal with enforcement of local
practice requirements) should assure that the provisions requiring
notice and the limitation on sanctions for negligent non-compliance
should apply to violations of internal operating procedures.

iW. Shouldn't the same language be used in paragraph (a)(1), requiring
that local rules be consistent with "Acts of Congress,' and
subdivision (b), requiring that local regulation of practice be
consistent with 'federal law"?

b. National Association of Criminal Defense Lawyers
1627 K Street
Washington, D.C. 20006

The National Association of Criminal Defense Lawyers expressed general
approval of the proposed amendments to Rule 47.

c. American Bar Association
Section of litigation
750 North Lake Shore Drive
Chicago, Illinois 606011

The ABA Section of litigation states that the amendments to Rule 47
represent a step in the right direction, but the Section believes that a
stronger proclamation is needed to ensure the consistency of local rules
(and internal operating procedures) with the federal rules and to control
supplementation of the federal rules with divergent local requirements.
Specifically, the Section recommends:
i. Rule 47 should preclude conflicting local rules. Local rules that are

more burdensome than the national rules should not be permitted
unless expressly authorized by the national rule. Local rules that
simplify or streamline procedure, however, should be permitted,
provided that compliance with the FRAP satisfies the party's
obligation to the court.

H. Each circuit should be permitted to amend its local rules only once
a year absent exigent circumstances.

iii. Each circuit should have a rules officer to whom questions
concerning local rules are referred for an authoritative answer.

20
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L FEDERAL RULES OF APPELLATE PROCEDURE *

Rule 4. Appeal as of Right - When Taken

C 1 (a) Appeal in a Civi Case.
L

2

3 (4) If any party makes files a timely

4 motion of a type specified immediately below, the time

5 for appeal for all parties runs from the entry of the

6 order disposing of the last such motion outstanding.

7 This provision applies to a timely motion under the

8 Federal Rules of Civil Procedure:

9 (A) for judgment under Rule 50(b);

L 10 (B) to amend or make additional findings of fact

11 under Rule 52(b), whether oT not granting the motion

12 would alter the judgment;

13 (C) to alter or amend the judgment under Rule

L 14 59;

15 (D) for attorney's fees under Rule 54 if a district

16 court under Rule 58 extends the time for appeal;

*New matter is underlined; matter to be omitted is lined
through.

L

LI



2 FEDERAL RULES OF APPELLATE PROCEDURE

17 (E) for a new trial under Rule 59; or

18 (F) for relief under Rule 60 if the motion is

19 sewed filed thin no later than 10 days after the entry

20 of judgment.

21 A notice of appeal filed after announcement or

22 entry of the judgment but before disposition of any of

23 the above motions is ineffective to appeal from the 7

24 judgment or order, or part thereof, specified in the

25 notice of appeal, until the dare ef the entry of the order K
26 disposing of the last such motion outstanding. Appellate

27 review of an order disposing of any of the above motions

28 requires the party, in compliance with Appellate Rule

29 3(c), to amend a previously filed notice of appeal. A

30 party intending to challenge an alteration or amendment

31 of the judgment shal must file an a notice. or amended

32 notice. of appeal within the time prescribed by this Rule

33 4 measured from the entry of the order disposing of the

LJ



FEDERAL RULES OF APPELIATE PROCEDURE 3

34 last such motion outstanding. No additional fees will be

35 required for filing an amended notice.

Committee Note

Subdivision (a). Fed. R. Civ. P. 50, 52, and 59 were
previously inconsistent with respect to whether certain
postjudgment motions had to be filed or merely served no later
than 10 days after entry of judgment. As a consequence Rule
4(a)(4) spoke of making or serving such motions rather than
filing them. Civil Rules 50, 52, and 59, are being revised to
require filing before the end of the 10-day period. As a
consequence, this rule is being amended to provide that "filing"

L must occur within the 10 day period in order to affect the
finality of the judgment and extend the period for filing a

L notice of appeal.

The Civil Rules require the filing of postjudgment
motions "no later than 10 days after entry of judgment" -- rather

L than "within" 10 days -- to include postudgment motions that
are filed before actual entry of the judgment by the clerk. This
rule is amended, therefore, to use the same terminology.

The rule is further amended to clarify the fact that a
party who wants to obtain review of an alteration or
amendment of a judgment must file a notice of appeal or
amend a previously filed notice to indicate intent to appealL from the altered judgment.

L



4 FEDERAL RULES OF APPELLATE PROCEDURE Kn

Rule 8. Stay or Injunction Pending Appeal

1 (c) Stays in a Criminal Cases.-- Says A stay in a

2 criminal cases shall be had in accordance with the
LI

3 provisions of Rule 38(a of the Federal Rules of

4 Criminal Procedure. K
Committee Note

Subdivision (c). The amendment conforms subdivision
(c) to previous amendments to Fed. R. Crim P. 38. This
amendment strikes the reference to subdivision (a) of Fed. R.
Crim. P. 38 so that Fed. R. App. P. 8(c) refers instead to all of -
Criminal Rule 38. When Rule 8(c) was adopted Fed. R. Crim.
P. 38(a) included the procedures for obtaining a stay of
execution when the sentence in question was death, F

Li~

imprisonment, a fine, or probation. Criminal Rule 38 was later
amended and now addresses those topics in separate m

subdivisions. Subdivision 38(a) now addresses only stays of
death sentences. The proper cross reference is to all of
Criminal Rule 38. Hi

F

Ci



FEDERAL RULES OF APPELLATE PROCEDURE 5

Rule 10. The Record on Appeal

1 (a) Composition of the Record on Appeal.-- The

2 record on appeal consists of the The original papers and
L

3 exhibits filed in the district court, the transcript of

4 proceedings, if any, and a certified copy of the docket

5 entries prepared by the clerk of the district court. shal

6 constitute the reor-d on appeal in all eases.

7 (b) The Transcript of Proceedings; Duty of

r, 8 Appellant to Order; Notice toAppellee if Partial Transcript

9 is Ordered.

10 (1) Within 10 days after filing the notice of

11 appeal or ent of an order disposing of the last tely

12 motion outstanding of a Wpe specified in Rule 4(a)(4)

13 whichever is later, the appellant shall must order from

14 the reporter a transcript of such parts of the proceedings

15 not already on file as the appellant deems necessary,L
16 subject to local rules of the courts of appeals. The order

L

r7



6 FEDERAL RULES OF APPELLATE PROCEDURE

17 shal must be in writing and within the same period a

18 copy shall must be filed with the clerk of the district

19 court. If funding is to come from the United States

20 under the Criminal Justice Act, the order shl must so

21 state. If no such parts of the proceedings are to be

22 ordered, within the same period the appellant shal must

23 Mie a certificate to that effect.

Committee Note

Subdivision (b) (1). The amendment conforms this rule ,
to amendments made in Rule 4(a)(4) in 1993. The
amendments to Rule 4(a)(4) provide that certain postjudgment
motions have the effect of suspending a filed notice of appeal
until the disposition of the last of such motions. The purpose
of this amendment is to suspend the 10-day period for ordering
a transcript if a timelypostjudgment motion is made and a
notice of appeal is suspended under Rule 4(a)(4). The 10-day
period set forth in the first sentence of this rule begins to run
when the order disposing of the last of such postudgment
motions outstanding'is entered.

FJ01
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Rule 47. Rules by of a Courts of Appeals

1 Xa Local Rules.

2 (il Each court of appeals by aeieon ef

3 acting by a majority of the eieui

4 its judges in regular active service

A, 5 may. after giving appropriate public

6 notice and opportunity forL
7 comment from time to time make

8 and amend rules governing its

9 practice. A generally applicable

10 direction to a partV or a lawyer

11 regarding practice before a court

12 must be in a local rule rather than

13 an internal operating procedure or

L 14 standing order. A local rule must

K 15 be set-inconsistent with -- but not

16 duplicative of -- Acts of Congress

L

L
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8 FEDERAL RULES OF APPELLATE PROCEDURE K
17 and these rules adopted under 28 K
18 U.S.C. 6 2072 and must conform to

19 any uniform numbering system L
20 prescribed by the Judicial K
21 Conference of the United States.

22 The clerk of each court of apeals

23 must send the Administrative

24 Office of the United States Courts

25 a copy of each local rule and

26 internal operating procedure when

27 it is promulgated or amended. k

28 an eases net provided for by ule-,

29 the courts of appeals may regulate

30 theira practice in any manner not

31 imconsistent with these rules.

32 Copics of all rules made by a court

33 of appeals shall upon their

L



FEDERAL RULES OF APPELIATE PROCEDURE 9

34 promulgation be furnished to the

35 Administrative Office of the

36 United States Courts.

37 e2) A local rule imposing a

38 requirement of form must not be

39 enforced in a mannerfthat causes a

40 party to lose rights because of a

41 nonwillful failure to comply with

42 the requirement.

43 X Procedure When There Is No Controlling

44 Law. -- A court of appeals may regulate

45 practice in a particular case in any manner

46 consistent with federal law. these rules.

47 and local rules of the circuit. No sanction

48 or other disadvantage may be imposed for

49 noncompliance with any requirement not

50 in federal law, federal rules, or the local
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10 FEDERAL RULES OF APPELIATE PROCEDURE

51 circuit rules unless the alleged violator has

52 been furnished in the particular case with

53 actual notice of the requirement.

Committee Note LI

Subdivision (a). This rule is amended to require that a
generally applicable direction regarding practice before a court
of appeals must be in a local rule rather than an internal
operating procedure or some other general directive. It is the
intent of this rule that a local rule may not bar any practice that
these rules explicitly or implicitly permit Subdivision (b) allows K
a court of appeals to regulate practice in an individual case by
entry of an order in the case. The amendment also reflects the
requirement that local rules be consistent not only with the L,
national rules but also with Acts of Congress. The amendment
also states that local rules should not repeat national rules and
Acts of Congress.

The amendment also requires that the numbering of C

local rules conform with any uniform numbering system that L
may be prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform, numbering system would make it easier for
an increasingly national bar and for litigants to locate a local
rule that applies to a particular procedural issue.

Paragraph (2) is new. Its aim is to protect against loss
of rights in the enforcement of local rules relating to matters of

LJ

LJLi

4
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FEDERAL RULES OF APPELLATE PROCEDURE 1I

form. The proscription of paragraph (2) is narrowly drawn --
covering only violations that are not willful and only those
involving local rules directed to matters of form. It does not
limit the court's power to impose substantive penalties upon aP party if it or its attorney stubbornly or repeatedly violates a

L local rule, even one involving merely a matter of form. Nor
does it affect the court's power to enforce local rules that
involve more than mere matters of form.

Subdivision (b). This rule provides flexibility to the
court in regulating practice in a particular case when there is no
controlling law. Specifically, it permits the court to regulate

C practice in any manner consistent with Acts of Congress, with
L rules adopted under 28 U.S.C. § 2072, and with the circuit's

local rules.

The amendment to this rule disapproves imposing any
sanction or other disadvantage on a person for noncompliance
with such a directive, unless the alleged violator has been

iL furnished in a particular case with actual notice of the
requirement. There should be no adverse consequence to a
party or attorney for violating special requirements relating toL practice before a particular court unless the party or attorney
has actual notice of those requirements.

LJLOW

L
L
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TO: Honorable James K Logan, Chair, and Members of the Advisory
Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter

L DATE: March 11, 1994

r SUBJECT: Item 91-24, Amendment of Fed. R. App. P. 29 re: amicus briefs

F0 The proposal to amend Rule 29 grew out of the Local Rules Project. In its
response to the Local Rules Project, the Fifth Circuit suggested that the Advisory
Committee consider amendment of Rule 29. The Fifth Circuit suggested that:
1) the rule should specify which of the items required by Rule 28 to be included in a

party's brief should be included in an amicus brief;
2) Rule 29 should establish a page limit for amicus briefs; and
3) Rule 29 should permit an amicus brief to be filed later than the brief of the party

supported by the amicus which would eliminate, the Fifth Circuit believes,
needless repetition of the party's arguments.

At the Advisory Committee's September 1993 meeting, the Committee considered
two draft rules prepared by the Reporter. In the course of discussing those drafts theE Committee made the following decisions:

L 1) that language similar to that in Sup. Ct. R. 37.1, indicating that an amicus brief
will be permitted only when the amicus will bring information to the court that
has not already been presented by the parties, should be included as prefatory to
Rule 29 (minutes p. 19);

2) that language similar to that in Sup. Ct. R. 37.4 should be inserted in Rule 29 to
A; provide the court with some standards for granting leave to file an amicus brief

and to guide the party in framing the motion for leave to file (minutes p. 23);
3) that an amicus brief must be filed within the time allowed the party supported or,L if an amicus does not support either party, within the time allowed the appellant

or petitioner (minutes p. 23 and 26);
4) that an amicus brief be limited to 20 pages (minutes p. 24); and
5) that the Rule should affirmatively list the items that must be included in an

amicus brief (minutes p. 25).

LI In light of those decisions, I have prepared a new draft for your consideration.

During the discussion of the items that must be included in an amicus brief, some£7 members of the Committee questioned the need for an amicus to include the corporate
disclosure statement generally required by Rule 26.1. Judge Sloviter stated that the
Committee on Codes of Conduct had issued an advisory opinion regarding recusal based

in upon an interest in an amicus. Mr. Rabiej located the advisory opinion, and a copy of it
'is attachedto-this memorandum. I believe-the opinion confirms theneed-for-an 'amicus
to prepare a disclosure statement.

L



-Rule 29. Brief of An AmIcus Curiae LJ

1 (a) In generaL- An anicus curiae brief should

2 bring relevant matter to the attention of the court

3 which has not already been brought to its attention by -

4 the parties.

5 (b) When perMitted- The United States or an

6 officer or agency thereof or a State. Territory or

7 Commonwealth may file an amicus brief without

8 consent of the other parties or leave of the court. In

9 all other instances, an amicus curiae brief may be filed U

10 rnly; LJ--

11 (1) if accompanied by written consent of

12 all parties:

13 (2) by leave of court granted on motion: 0

14 Di C

15 (3) when requested by the court.

16 (c) Motion for leaveto file. - The motion must

17 be accompanied by the proposed brief: the motion

18 must state

19 (1) the movant's interest. and L

20 (2) the facts or arguments that have not n

21 been. or reasons for believing that they will not

2
LJ

E



22 be. adequaly gresented by the parties. and the

23 relevanc of those facts or, nts to

24 dPosition of the case.

25 (d) Contenad Fo .- An amicus brief must

26 compy with Ruless 26.1 and 32. In additin to the

27 u irements of Rule 32(g), the cover must ideiy

28 the party or parties supported or indicate whether the

29 brief supports affirmance or reversal. With respect to

30 Rule 28, an amicus brief must include only the

31 following:

32 (1) a table of contents, with page

33 references, and a table of cases (alphabetically

34 arranged), statutes and other authorities cited.

35 with references to the pages of the brief where

36 they are cited;

37 (2) an argument. which may be

L 38 preceded by a summary: the argument need not

39 include a statement of the applicable standard

40 of review: and

41 (3) if determination of the issues

V 42 presented requires th study of statutes, rules.

43 regulations. etc, or relevant parts there y
L

L 3
L



44 must be epoduced in the brief na

45 addendum at the end. K
46 (a) LEngth - An amicus brief may not exceed

47 20 pages unless the court provides otherwise by local

48 rule or by oder in a pacular case. E

49 no rune for Flw. - An amicus brief 7
50 accompanied by a motion for filng when necessary

51 must be filed within the time allowed the party

52 supported. If the amicus does not support either

53 arty. the bWef must be filed within the time allowed

54 the appellant or petitioner. A court may permit later K
55 filing, in which event it must specy the perod within

56 which an opposing party may answer. ,

57 ( z) Resay Bief. - An amicus curiae may not

58 file a reply brief,

59 (h) Oral Argument. - A motion of an amicus LI
60 curiae to participate in the oral argument will be

61 granted only for extraordinar reasons. ,

Committee Note

I Rule 29 is entirely rewritten. 7

2 Subdivision (a). The role of an amicus is to bring
3 relevant matter to the attention of the court which has not K

4 already been brought to its attention by the parties. The

4 LI



5 subdivision, modeled upon Sup. Ct. R. 37.1, makes that role
6 clear.

7 SubdivIion (b). The only changes in this material are
8 stylistic.

9 Subdivision (c). The provision in the former rule,
10 granting permission to conditionally file the brief with the
11 motion, is changed to one requiring that the brief accompany
12 the motion. Sup. Ct. R. 37.4 requires that the proposed brief[7 13 be presentedwith the motion.

14 The former rule only required the motion to identify
15 the applicant's interest and to generally state the reasons why
16 an amicus brief is desirable. The new rule requires a more
17 specific statement of the facts or arguments that have not
18 been, or will not be, adequately presented by the parties and
19 the relevancy of those issues to the case. The new provisions
20 are modeled upon Sup. Ct. R. 37.4.

21 Subdivision (d). The provisions in this subdivision are
22 entirely new. Previously there was confusion as to whether[L 23 an wnicus brief must include all of the items listed in Rule
24 28. Out of caution practitioners in some circuits included all
25 those items. Ordinarily that is unnecessary.

26 The requirement that the cover identify the party
C27 supported or indicate whether the amicus supports affirmance
28 or reversal is an administrative aid.

29 Subdivision (e). This new provision imposes a
30 shorter page limit for an amicus brief than for a party's brief.
31 This is appropriate for two reasons. First, an amicus may
32 omit certain items that must be included in a party's brief.
33 Second, an amicus brief is supplemental. It need not address
34 all issues or all facets of a case. It should treat only matter
35 not adequately addressed by a party.

36 Subdivision (M. The time limit for filing is unchanged;fl 37 an amkus brief must be filed within the time allowed the
L 38 party the amicus supports. Ordinarily this means that the

39 wnicus brief must be filed within the time allowed for fiing
40 the party's principal brief. That, however, is not always the
41 case. For example, if an awus is fling a brief in support of

L ~~~~~~~~~~~~5I'



42 a party's petition for rehearing, the amwicus brief is due within L
43 the time for filing that petition. Occasionally, an amic.us
44 supports neither party, in such instances, the amendment
45 provides that the Am , brief must be filed within the time LJ
46 allowed the appellant or petitioner.

47 The former rule's statement that a court may, for (D
48 cause shown, grant leave for later filing is unnecessary. Rule
49 26(b) grants general authority to enlarge the time prescribed
50 in these rules for good cause shown. is new rule, however, [7
51 states- that when a court grants permission for later fiin the
52 court must specify the period within which an opsing party H
53 may answer the auments of the amicus. t

54 Subdivision (g). This subdivision prohibits the. filing [
55 of a reply brief by an kicus Hrie. Sup. Ct. R. 37 and local
56 rules of the D.C, Ninth, and Federal Circuits state that an
57 amics may not file a reply brief. the role of an amicus, as
58 described in subdivision (a), shnould not require the use of a n
59 reply brief.

60 Subdivision (h). This provision is taken unchanged
61 from the existing rule.

LJ

L6
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Attachment A
Current Rule 29

CURRENT FED. R APP. P. 29

Rule 29. Brief of a amlcus curiae

1 A brief of an amicus curiae may be filed only if accompanied by written consent of all

2 parties, or by leave of court granted on motion or at the request of the court, except thatL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
3 consent or leave shall not be required when the brief is presented by the United States

4 or an officer or agency thereof, or by a State, Territory, or Commonwealth. The brief

5 may be conditionally filed with the motion for leave. A motion for leave shall identify

6 the interest of the applicant and shall state the reasons why a brief of an amicus curiae is

L 7 desirable. Save as all parties otherwise consent, any amicus curiae shall file its brief

: 8 within the time allowed the party whose position as to affirmance or reversal the amicus

9 brief will support unless the court for cause shown shall grant leave for later filing, in

10 which event it shall specify within what period an opposing party may answer. -A motion

11 of an amicus curiae to participate in the oral argument il be granted only for

12 extraordinary reasons.

r
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Attachment B
Fall 1993 Drafts L

Draft One - September 1993 K
Rule 29. Brief of An Amicus Curiae LI

1 (a) Z7en penni&tt- An aMicus Curae brief

2 maU be fied Lio

3 (1) if accompanied by written consext of all L
4 parties

5 (2! by leave of court granted on motion: or

6 (3) when requested by the court: L
7 ect that the United States or an officer or gency

8 thereof or a State. Territory or Commonwealth may

9 file an amicus brief without consent of the other Li

10 parties or leave of court. An amicus curiae may not F
11 Mie a reply brief,

12 (b) Motion for leave to fil -- A motion for

13 leave to file an amicus brief must be filed no later

14 than 15 days after the party supported by the amicus

15 files its prncipal brief. If the movant does not support

16 either party. the motion must be filed no later than 15

17 days after the appellant's brief is filed. The proposed r

18 brief must ao pan th motion. The motion must



Attachment B
Fall 1993 Drafts

19 sate

20 (1) the movant's interest, and

21 (2) the reasons why an amicus brief is

22 desirable.

23 (c) Contents and Foxn-- An amicus brief must

24 comply with Rules 26.1. 28, and 32 except that it may

25 omit the statements of:

26

27 2Lthe is

28 the me, and

29 (4) the standard of revew.

30 The cover must identify the piart or parties upported

31 or indicate whether the brief supports affirmance or

32 reversal.

33 (d) Lngfh -- An aicus brief may not exceed

34 20 pages unless the court provide othe , ise by local

35 rule or by order in a particular case.

36 (e) Time for Fiing. - An amicus brief must be

37 filed no later than 15 days after the part supported by

38 the amicus files its prinipal If the, brief does

9



Attachment B K
Fall 1993 Drafts

7

39 not support either party. it must be filed no later than

40 15 days after the appellant's brief is filed. For L
41 purposes of Rule 31(a). the time for filig the next l-

., ~~~~~~~~~~~~~~~~Li

42 brief runs from the date the amicus brief is filed.

Committee Note
7l

Rule 29 is entirely rewritten. U

Subdivision (a). The only change, other than stylistic,
intended in this subdivision is to prohibit the filing of a reply 7
brief by an amicus cuiae. Sup. Ct. R 37 and local rules of
the D.C., Ninth, and Federal Circuits state that an =mcus
may not file a reply brief. The role of an amicus is to bring
relevant matter to the attention of the court which has not
already been brought to its attention by the parties. That L
role should not require the use of a reply brief.

Subdivision (b). In addition to stylistic changes, the K
amendment provides that a motion for leave to file an amicus
brief must be filed no later than 15 days after the filing of the
principal brief of the party the amicus intends to support. 7
The proposed brief must accompany the motion. The time
between the filing of the party's brief and the due date for
the motion will allow an amicus to determine the need for its L
participation.

Subdivision (c). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether
an anicu brief must include all of the items listed in Rule
28. Out of caution practitioners in some circuits included all
those items. Ordinarily that is unnecessary.

The requirement that the cover identify the party
supported or indicate whether the wnicus supports affirmance
or reversal is -an administrative aid.

10 77
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Fall 1993 Drafts

Subdivision (d). This new provision imposes a
shorter page limit for an amicus brief than for a party's brief
This is appropriate for two reasons. First, an amicus may
omit certain items that must be included in a party's brief.
Second, an wnicus brief is supplemental. It need not address
all issues or all facets of a case. It should treat only matter
not adequately addressed by a party.

Subdivision (e). This subdivision is a companion to
subdivision (b). It provides that an wnicus brief must be filed
no later than 15 days after the filing of the principal brief of
the party the amiu supports. If the amics brief does not
support either party, it must be filed no later than 15 days
after the filing of the appellant's brief. The delay between
the filing of the party's brief and the due date for the amicuw
brief will enable the amicus to focus only upon those issues
not raised or adequately presented by the party. Repetition
of the p'artY's arguments should be eliminated.

Because the party not supported by the amicus will
want to be able to respond to the arguments made by the
amics, this subdivision adds 15 daysto the time allowed for
filing the next brief. This, should' be sufficient additional time
even though the~ party next to file may not be aware that an
amicus supports the other side until the anicus brief is filed.
A party's basic air gument is usually not altered by the filing of
an wnicus brief. 'lhe party only needs to add material
responsive to the argument made by the amicus.



D
Attachment B L
Fall 1993 Drafts

Draft Two - September 1993

Rule 29. Brief of An Adicus Curiae E

1 (a) When pemitte- An amicus curiae brief -LI
2 May be filed gnly

3 (1) if accompanied by written consent of all

4 parties'

5 (2) by leave of court granted on motion: or

6 (3 b when requested by the court:

7 except that the United States or an officer or agency

8 thereof or a State. Territory or Commonwealth may

9 file an amicus brief without consent of the other L

10 parties or leave of court. An amicus curiae may not 7
11 Me a repy brief

12 (b) Motion for-leave to fil-- The motion must

13 s[te

14 (1) the movant's interest and

15 (2) the reasons why an arnicus brief is

16 desirable. L

17 Conditional filing of the brief with the motion is

18 encouraged but not required.

12



Attachment B
Fall 1993 Drafts

L
19 ( Coents and Forme- An anicus brief mu

20 comply with Rules 26.1. 28. and 32 except that it may

21 omit the statements of:

22 (1 - urisdction,

L ~~~23 (2) the ise

L 24
25 (4) the standard of review,

26 The cover must identify the party or parties suported

L 27 or indicate whether the brief supports affirmance or

28 reversal,

29 (d) Length - An amicus brief may not exceed

L 30 20 pages unless the court provides otherwise by local

7 31 rule or by order in a particular case.
L

32 (e) Time for Filing. - An amnicus brief must be

33 filed within the time allowed for filing the principal

34 brief of the part supported. If the amicus does not

35 sport either party, the brief must be filed within the

L 36 time allowed for filing the vppllant's brief.

13
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L

Committee Note

Rule 29 is entirely rewritten.

Subdivision (a). The only change, other than stylistic,
intended in this subdivision is to prohibit the filing of a reply LJ
brief by an aWn curiae. Sup. Ct. R. 37 and local rules of
the D.C, Ninth, and Federal Circuits state that an amcW=
may not file a reply brief. The role of an Cenmus is to bring
relevant matter to the attention of the court which has not n

already been brought to its attention by the parties. That I
role should not require the use of a reply brief.

Subdivision (b). The only change intended, other than
stylistic, is to change the provision granting permission to
conditionally file the brief with the motion, to one
encouraging the filing of the brief with the motion. Sup. Ct.
R. 37.4 requires that the proposed brief be presented with
the motion. I

Subdivision (c). The provisions in this subdivision are
entirely new., Previously there was confusion as to whether
an amis brief must include all of the items listed in Rule L
28. Out of caution practitioners in some circuits included all
those items. Ordinarily that is unnecessary. L

The requirement that the cover identify the party
supported or indicate whether the amicus supports affirmance 7.
or reversal is an administrative aid.

Subdivision (d). This new provision imposes a
shorter page limit for an amnus brief than for a party's brief.
This is appropriate for two reasons. First, an wnicus may
omit certain items that must be included in a party's brief. E
Second, an amicus brief is supplemental. It need'not address
all issues or all facets of a case. It should treat only matter
not adequately addressed by a party. Li

Subdivision (e). The time limit for filing is
unchanged; an awnicus brief must be filed within the time L

14
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L allowed for filing the principal brief of the party the wnicus
supports Occasionally, an oncw supports neither party; inL such instances, the amendment provides that the amicus brief
must be filed within the dme alslowed for filing the
appellant's principal brief. The statement that a court may
,for cause shown grant leave for later filing has been omitted
as unnecessary. Rule 26(b) grants general authority to
enlargethe time prescribed in these rules for good cause
shown

L

L

L

LI
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local Rules and I.O.P's

CIRCUIT RULES AND I.QP.'s H
D.C. CIRCUIT RULE 29. Briefs for an Amicus Curiae

The rules stated below shall apply with respect to the brief for amicus curiae not
appointed by the court. A brief for an a liu curiae shall be governed by the provisions LJ

of Circuit Rule 28, as appropriate.

(a) Contents of Briet The brief shall avoid repetition of facts or legal H
arguments made in the principal (appellant/petitioner or appellee/respondent)
brief, and shall focus on points not made or adequately elaborated upon in the
principal brief, although relevant to the issues before this Court.

(b) Leave to File. Any individual or non-governmental entity seelkng
leave to participate as amicus cwiae shall, within 30 days of the docketing of the
case in this court, file either a written representation that all parties consent to
such participation, or, in the absence of such consent, a motion for leave to . C

participate as a=n curiae. (For this purpose, the term "governmental entity" L
includes the United States or an officer or agency thereof, the District of
Columbia, or a State, Territory, or Commonwealth of the United States.) The
court may extend this time on a showing of good cause. A governmental entity
planning to participate as amicus uriae shall, within the same 30 days, or as
promptly thereafter as possible, submit a notice of intent to file an amwicus brief. H

(c) Timely Filing. Generally, a brief for amicus curiae will be due as set n
by the briefing order in each case. In the absence of provision for such a brief in L
the order, the brief shall be filed in accordance with the time limitations described
in FRAP 29. 7

* ~Li

(d) Single Brief. Amki cuiae on the same side shall join in a single brief
to the extent practicable. This requirement shall not apply to a governmental
entity. Any separate brief for an ankcus curiae shall contain a certificate of
counsel plainly stating why the separate brief is necessary. Generally
unacceptable grounds for the filing of separate briefs include representations that H
the issues presented require greater length than these Rules allow (appropriately
addressed by a motion to exceed length limits), that counsel cannot coordinate
their efforts due to geographical dispersion, or that separate presentations were
allowed in earlier proceedings.

(e) No Reply Brief Unless otherwise directed by the court, no reply brief H
16
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L
of an amicus cuiae will be received.

L See Circuit Rules 28(f) (Briefs for Intervenors), and 34(e) (Participation in Oral
Argument by Anici Cuiae).

L D.C Cir. I.O.P. IX. Briefs
* * *0 **

7 3. Amid cuiae and Intervenom (See Fed. R. App. P. 29; D.C Cir. Rules
28(e), 29.)

A brief of an anicus cunae may be filed only by written consent of all theparties or by leave of the Court, unless the anicus is the United States or an
officer or agency thereof, a state, a territory, the District of Columbia, aL3 Commonwealth of the United States, or has been appointed by the Court.
Governmental entities, however, must submit a notice of an intent to file an
amicus brief. See D.C. Cir. Rule 29(b). A motion for leave to file an amicusK: brief should set forth the interest of the amicus and the reasons why briefing is
desirable. Motions for leave to participate aonius cwiae, or written
representations of the consent- of all parties to such participation, are due within
30 days of docketing, unless the Court grants an extension for good cause. Parties
seekdng leave to participate as anius cuiae after the merits panel has been
assigned or at the rehearing stage, should be aware that the Court will not accept
an amicus brief where it would result in the recusal of a member of the panel or
recusal of a member of the in banc Court.

The rules define an intervenor" as an interested person who has sought
and obtained this Court's leave to participate in an already instituted proceeding.
See D.C. Cir. Rule 28(c). Briefs of amid and intervenors are limited to 8,750

L words if prepared by word processing systems or using standards typographical
printing in any typeface at least 11 points in height, or 35 pages if prepared by atypewriter. Typewritten briefs must be typed in a non-proportional type face withL no more than ten characters per inch. See D.C. Cir. Rule 28(d). The briefs are
due approximately 15 days after the brief of the party the intervenor or amicus
supports, and the briefs may not repeat facts or legal arguments made and
adequately elaborated upon in the parties' brief. Circuit Rule 28(e)(4) requires
consolidated brefing by intervenors on the same side, to the extent practicable.r Similarly, Circuit Rule 29(d) requires amni cuiae on the same side to join in a
Lsingle brief, to the extent practicable. Where an intervenor or amicus files a
separate brief, counsel mut certify in the brief why a separate brief is necessary.L Grounds that are ot acceptable as reasons for filing a separate brief include

17
L.



IL

Attachment C
Local Rules and LO.P's

representations that the issues presented require more pages than allowed under
the Court's rules; that the counsel cannot coordinate filing a single brief because
of geographical dispersion, or that separate presentations were permitted in the L
proceedings below. When a governmental entity is an amius cwuae or an
intervenor, it is not required to file a joint brief with other amici or intervenors.
For this purpose, a governmental entity includes the United States or an officer of L]
agency thereof, a state, a territory, the District of Columbia, or a-Commonwealth
of the United States. An intervenor supporting an appellant or petitioner may file
a reply brief when the appellant's or petitioner's reply brief is due, but an amicus
may not file a reply brief unless otherwis -directed by the Court Reply briefs for
intervenors are rlismited to,4A if rprid or p ed, b, word processing
systems, or 17 pages if prepared, by a tpewriter. Tyitten briefs must be
typed in a nqn-proportiontpeface with nomaore tn ten characters per inch.

4th Cir. I.O.P. 29.1
The Court prefers but does not require that a motion for leave to file a

brief as amicus curiae be accompanied by the propoIsed brief. Any such motion,
however, must be filed under separate cover from the proposed brief and contain
a statement concerning the consent of the parties as required by Local Rule
27(b).r,

5th Cir. R. 29. Brief of an Amicus Curiae

29.1. Thne for Filing Motion. One wishing to file an almicus curiae brief L
should move to do so within 15 days after the filing of the principal brief of the
party whose position as to affirmance or reversal the amicus brief will support. r
The proposed brief should accompany the motion. This time was established by L
the Court to provide for maximum utilization of the provision of the Fed. R. App.
P. 28(i). ,

29.2. Cotnts and Form. Briefs filed under this rule shall comply with the
applicable FRAP provisions and with Local Rules 28, 31 and 32, except that with K
respect to Fed. R App. P. 28(a) and Local Rule 28.2, the amicus brief should, in

1 4th Cir. R. 27(b) requires a motion to "contain a statement by counsel that counsel
for the other parties to the appeal have been informed of the intended filing of the
motion. The statement shall indicate whether the other parties consent to the granting
of the motion, or intend to file responses in opposition."

18
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complying with Local Rule 28..1,2 state only the interest of the amicus curiae,
and the amicus brief need not contain a statement of the issues, statement of the

L case, request for oral argument or statement of jurisdiction. The brief should
avoid the repetition of facts or legal arguments contained in the principal brief
and should focus on points either not made or not adequately discussed therein.

L Any brief not in conformity herewith may be stricken, on motion or sua sponte.

7 29.3. Length of Brief Unless otherwise permitted by the Court, the
L amicus brief shall be in the form prescribed by Local Rule 32 and shall not

exceed 20 pages, exclusive of pages containing the certificate of interestedF persons, table of contents, table of citations and any addendum containing
statutes, rules, regulations, etc.

L 5th Cir. R. 31. Filing and Service of Briefs.

31.2. Briefs -- Time for Filing Brieft of Intervenors orAmicus Cuwiae In
L order to provide for maximum utilization of the options permitted by FRAP 28(i),

the time for filing the brief of the intervenor or amicus is extended until 15 days
after the filing of the principal brief of the party supported by the intervenor orL amicus. For purposes of FRAP 31(a), the time for filing the next brief shall run
from that date.

7th Cir. R. 29. Brief of an Amicus Curiae

(a) Avoiding Unneceaiy Repetiion. Before completing the preparation
L of an amicus brief, counsel for an amicus curiae shall attempt to ascertain the

arguments that will be made in the brief of any party whose position the amicus is
supporting, with a view to avoiding any unnecessary repetition or restatement of
those arguments in the amicus brief.

(b) Page Limitation. Except by permission of the court, an amicus brief
shall not exceed 20 pages.

8th Cir. R. 29A. Amicus Curiae Brief - Length

All amicus curiae briefs shall be limited to 20 pages.

L 2 5th Cir. R. 28.2.1 is entitled "Certificate of Interested Persons."

19
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9th Or. I 29-1. Reply Brief of a AWcus Curiae

No reply brief of an amicus curiae will be received.

Advisory Committee Note to- Rule 29-1

The filing of multiple amid curiae briefs raising the same points in support
of one party is disfavored. Prospective amici are encouraged to file a joint brief.
Movants are reminded that the court will review the amicus curiae brief in
conjunction with the briefs submitted by the parties, so that amici briefs should
not repeat arguments or factual statements made by the parties.

Amici who wish to join in the arguments or factual statements of a party or
other amici are encouraged to file and serve on all parties a short letter so stating
in lieu of a brief. The letter shall be provided in an original and three copies.

H
10th Cir. R 29. Brief of an Aiicus Curiae.

29.1. Length of Amiuas Bref Ecept by permission of the court, amicus briefs J
shall be limited to 20 pages.

10th Cir. LO.P. V. Writing a Brief. L
A. Formal Requirements as to Contents.

6. Amicus Briefs. Amicus briefs may be filed only with the written consent
of all parties (such consent must be filed with the brief), or by leave of
court granted on motion, or at the request of the court. Consent or-leave CJ
is not required for amicus briefs by the United States, an agency or office -

of the United States, or by a State or Territory. Fed. R. App. P. 29.

11th Cir. R. 29-1. Motions for Leave.

Motions for leave to file a brief of amicus curiae must comply with FRAP
27 and 11th Cir. R. 27-1, including the requirement of a Certificate of Interested
Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the H
accompanying circuit rules.
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11th Cir. R 28-2. Briefs - Contents.
Each principal and ajirmj brief shall consist, in the order listed, of the

following.
(a) Cover Page. Elements to be shown on the cover page include...
(b) Ceeificate of Interesed Persons and Corte Diclosw Statement. A
Cericate ...
(c) Statement Regarding Oralument. Appellant's brief shall include ...
(d) Table of Contents and Citains The table of contents and citations shall
include ...
(e) Statement Regwding Adoption of Brieft of Other Paties. A party who ...
(f) Statement of Jurisdiction. Each brief shall include a concise statement of the
statutory or other basis of the jurisdiction, of this court, containing citations of
authority when necessary.
(g) Statementrof the Issued.
(h) Statement of the Case....
(i) SUmMay of the Argument The opening brief of the parties shall...
() A ent and Citations of Authority....
(k) Conclsion.
(1) Certificate of Serice.

11th Cir. I.O.P. 29 Amicus BrieL
The clerk has authority to refuse the submission of any amicus brief which

does not comply with FRAP 32 and 11th Cir. R. 28-1, 28-2, 31-1, 32-3.

Fed. Cir. R. 29. Brief of an amicus curiae.

(a) Content; form. The brief of an anicus curiae shall comply with Rules 28 and
32 of the Federal Circuit Rules except as provided in this rule. The statements of
related cases, of jurisdiction, of the issues, and of the case, and the addendum,
may be omitted. The brief shall not exceed 20 pages exclusive of the items listed
in (1) through (6), (12), and (13) of Rule 28(A) of these Federal Circuit Rules.
The cover of -such a brief shall indicate whether it urges affirmance or reversal of
the judgment or order under review. An amicus may not file a reply brief except
by leave of the court granted only in extraordinary circumstances.
(b) List of Amicus Coa The clerk shall maintain a list of bar associations and
other organizations to be invited to file amicus curiae brief when directed by the
court. Bar associations and other organizations will be placed on the list upon
request. The request shall be reviewed annually not later than October 1st.

21
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LSUPREME COURT RULE 37. BRIEF OF AN AMICUS CURIAE

.1. An amicus cuiae brief which brings relevant matter to the attention of the
Court that has not already been brought to its attention bythe pates is of
considerable help to the Court. An anicus brief which does not serve this
purpose simply burdens the staff and facilities of the Court and its filing is not
favored.

3. A brief of an amius cuiae in a case before the Court for oral argument may
be filed when accompanied by the written consent of all parties and presented p
within the time allowed for the filgq of the brief f the partyspported or, fin l

support of neither party, within the time allowed for filing he pner's or
appellant's brief. A brief arns curiae must identify the par sippoited or
indicate whether it suggests affirnance or reversal, and, t be as LcJs
possible. No reply brief of an amicus curiae and no brief of an wnicus ae in
support of a petition for rehearing wil be received.

.4 When consent to the filing of a brief of an anicus curiae in a case before the
Court for oral argument is refused by a party to the case, a motion for leave to
file indicating the party or parties who have refused consent accompanied by the
proposed brief and printed with it, may be presented to the Court. A motion will
not be received unless submitted withinm the time allowed for the filg of an
amics brief on written consent. The, motion shall conc+Isl state the nature of LJ

the applicant's interest and set forth facts or questions of law that have not been,
or reasons for believing that they will not be, presented y the parties and their L
relevancy to the disposition of the case. The motion may in no event exceed five
pages. A party served with the motiod may file an objection thereto concisely
stating the reasons for withholding consent which must be printed in accordance
with Rlile 33. The cover of an amicus brief must identify the party supported or
indicate whether it supports lac or reversal. r
.5 Consent to the filing of a brief of an amicus curiae is not necessary when
the brief is presented on behalf of the United States by the Solicitor General; on
behalf of any agency of the ed States authorized by law to appear on its own
behalf when submitted by the agencs uthorized legal representative; on behalf
of a State, Territo, ,orf Commonwealth wen submitted by its Attorney General;
or on behalf of a politic ion of State, jerritory, or Commonwealth L

when submitted by ¶ts authorized law cer.
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.6 Every brief or motion filed under this Rule must comply with the
applicable provision of Rules 21, 24, and 33 (except that it shall be sufficient to
set forth in the brief the interest of the anicus cuiae, the argument, the summary
of the argument, and the conclusion); and shall be accompanied by proof of
service as required by Rule 29.
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ADNIN!STRAmVE OFFICE OF THE

EL. RALPHFn- MIECHMArMr -TA-lCCCIR ORN K. HARIE-J
DIRECMR UNITE. STATES COURIH IME. IL L.ES C()OMt1l1tE

JAMES E. MACKLIN. JR. WASHINGTON. D.C. 20544LDEPUTY DIRECTOR

L September 24, 1993

Honorable Dolores K. Sloviterr Chief Judge, United States Court of Appeals
18614 United States Courthouse
Independence Mall West
601 Market Street
Philadelphia, Pennsylvania 19106

Dear Judge Sloviter:

You were certainly correct that the Committee on the Codes

of Conduct had issued an advisory opinion regarding amicus curiae
U) t} briefs. I am enclosing a copy of Advisory Opinion number 63,

which responds to an inquiry on this issue.

I am looking forward to the next meeting of the Standing

Committee.

E
Sincerely,

L John K. Rabiej

r" Enclosure

cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler
Honorable Kenneth F. Ripple
Honorable James K. Logan

EC Professor Carol Ann Mooney

L

,Ai TRITMON, OF SERVICE TO.THE FD-RAL-JUDICLAWR.
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chap IV 6/90

ADVISORY COMMITTEE ON CODES OF CONDUCT
- ADVISORY OPINION NO. 63

DisQualification in Relation to Amici.

An opinion of the Advisory Committee has been requested on
the applicability of Canon 3C(l)(c) to an amicus curiae. The
inquiry is whether this provision of the Canon requires
disqualification (1) generally whenever the judge has an interest

fl in a corporation filing an amicus brief and (2) when, after a panel
decision has been rendered by a court of appeals, such a
corporation for the first time files a motion for leave to submit

r an amicus brief in-support of the petition for rehearing and the
L suggestion for rehearing en banc.

Canon 3C(l)(c) provides that the judge shall disqualify
himself when

(c) He knows that he, individually or as a fiduciary,
or his spouse or minor child residing in his household,
has a financial interest in the subject matter in
controversy or in a party to the proceeding, or any other
interest that could be substantially affected by the

LJ outcome of the proceeding; . . .

In the situations described in the inquiry, the judge does
not have a financial interest in the subject matter in controversy.
See E. Thode, Reporter's Notes to A.B.A. Code of Judicial Conduct
66 (1973). Nor does he have such an interest in a party bound by
its outcome. See 1B J. Moore, Federal Practice 0.411(6), atL 1551 (2d ed. 1974). There remains the question of whether the
judge's interest in the amicus constitutes "any other interest that
could be substantially affected by the outcome of the proceeding".

Any financial interest that could be substantially affected
by the outcome of a proceeding is a disqualifying interest, and
this aspect of the Canon applies to an ownership interest in any
corporation, whether or not the corporation appears as an amicus.
Even in those situations where an ownership interest could be
substantially affected by the outcome of a proceeding, one might

L. well doubt that a judge's impartiality might reasonably be
questioned if the extent of his interest is minimal. However, the
Reporter's Notes to the Code of Judicial Conduct indicate that if
the interest could be substantially affected by the outcome, the
extent of the interest is irrelevant. The Reporter states that
ownership of stock in a nonparty should result in disqualification
when the nonparty is in the same industry as the party and the

L value of industry stock generally could be substantially affected

IV-171
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Advisory Opinion No. 63

by the decision in the pending case. E. Thode, supra, at 66;1 see
C. Wright, A. Miller & E. Cooper, Federal Practice and
Procedure S3547, at 365 (1975). But see, In re Virginia Electric
& Power Co., 539 F.2d 357, 367-368 (4th Cir. 1976) (suggesting that
a de minimis interest in a nonparty does not require
disqualification). Since a rule of at least equal stringency would
seem appropriate where a nonparty is an amicus, a small stock
interest in an amicus requires disqualification when the per-unit
value of stock could be substantially affected by the decision of
the court.

Given the mandatory nature of Canon 3C(l)(c), the result is
the same even when the amicus does not surface until the rehearing
stage.

In the event that a decision in a pending case will not
substantially affect a judge's interest in an amicus, another
standard would become relevant, viz., the prohibition against a
judge's participation when t2his impartiality might reasonably be
questioned." Canon 3C(l).2

Finally, it should be emphasized that if an interest in an
amicus would not be substantially affected by the outcome and if
the judge's impartiality might not otherwise reasonably be
questioned, stock ownership in an amicus is not per se a

_ disqualification.

1 Professor Thode explains that the test is "not whether a
judge has a 'substantial interest' but whether the interest that
he has could be substantially affected by a decision in the
proceeding before him."

2 Section 455(e) of Title 28 provides that disqualification
for the existence of the reasonable appearance of partiality may
be waived by the parties. The Code of Judicial Conduct has a
similar provision. See State of California v. Kleppe, 431 F.Supp.
1344, 1350-1351 (C.D. Cal. 1977).

The appearance of impropriety standard was the one relied on
by the trial judge to disqualify himself in State of California v.
Kleppe, 431 F.Supp. 1344, 1349-1350 (C.D. Cal. 1977), which
concerned Exxon's offshore oil leasing. The judge not only owned
stock in nonparty Union Oil, whose own operations nearby would be
affected by the case's outcome and who had royalty override and
partnership arrangements with Exxon in the area, but had also
served as Union's litigation counsel for twelve years and reviewed
oil and gas leases for it, possibly including some in the area
under the judge's consideration.

- e X IV-172
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L TO: Honorable James K Logan, Chair, and Members of the Advisory
Committee on Appellate Rules

L FROM: Carol Ann Mooney, Reporter

DATE: March 11, 1994

RE: Items 89-5, 90-1, 91-25 and 924, amendment of Rule 35 re: in banc
proceedings

L items There are four items on the Committee's docket dealing with Rule 35; they are
items 89-5, 90-1, 91-25 and 92-4.

Items 89-5 and 90-1 involve proposed amendments that would treat a request for
a rehearing in banc like a petition for a panel rehearing so that a request for a rehearing
in banc also will suspend the finality of a court of appeals' judgment and extend the

L period for filing a petition for writ of certiorari. The proposed amendments also would
change the term "suggestions for rehearing in banc to "petition." Both changes have been
approved by the Advisory Committee (April 1993) and by the Standing Committee (July
1993) for publication. Publication of these proposed changes has been delayed, however,
pending resolution of items 91-25 and 924. The drafts in this memorandum reflect the
changes approved under items 89-5 and 90-1.

Item 91-25 grew out of the Local Rules Project. The Project suggested that the
Advisory Committee consider adopting some or all of the provisions in the various circuit
rules dealing with suggestions for in banc determination. In its response to the Local
Rules Project Report, the Fifth Circuit recommended adoption of its rule which specifies
the contents of a suggestion for in banc consideration.

At the September 1993 meeting, the Advisory Committee considered two drafts
prepared pursuant to those suggestions. The Committee consensus was that it was
unnecessary to specify the contents of a petition for rehearing in banc in detail, thus
eliminating one draft from consideration. The other draft made only one significant
change in the rule. The draft required a petition for in banc consideration to include a
statement demonstrating that in banc consideration is appropriate. Ten circuits currently
have a similar requirement. The Committee approved that draft along with some
additional changes:

1. the rule should include a length limitation;
2. the caption of subdivision (a) should be changed from "When Hearing or

L Rehearing In Bank Will Be Ordered" to 'When Hearing or Rehearing In
LBank May Be Ordered;" and

fl, 3. subdivision (f) should be amended to make it clear that a senior judge or a
L judge sitting by designation may not call for a vote on a request for

rehearing in banc unless such a judge was member of the panel whose
decision is sou&ht to 'be reviewed.



Item 92-4 involves -a suggestion from the Solicitor General that intercircuit conflict
,should be made an explicit ground for granting an in banc hearing. The Committee
"agreed that the Rule should include some reference to intercircuit conflict as grounds for
tgranting rehearing in banc.

The Solicitor General's suggestion had been to amend subdivision (a) so that
intercircuit conflict would be treated as a separate category of cases as to which in banc
review would be appropriate. The Committee did not decide, however, whether to adopt
that approach or to treat intercircuit conflict as grounds for determining that a
proceeding involves a question of "exceptional importance."

I was asked to prepare a new draft integrating all of the decisions made to date.
Because the Committee did not decide exactly how to treat a case involving an
intercircuit conflict, there are two drafts. Draft one treats intercircuit conflict as grounds
for finding that aproceeding involves a question of "exceptional importance;" that
approach requires amendment only of subdivision (b). Draft two treats intercircuit
conflict as a separate categoryof cases as to which in banc review may be appropriate;
this approach requires amendment'of 'both subdivisions (a) and (b).
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L
Draft One

Rule 35. Deterelat' es by th: Gowt In Banc
Proceedinm

1 (a) Wh Ifearewg or ehewWg in fanc WU

L 2 M e LQderei - A majority of the circuit judges

3 who are in regular active service may order that an

L 4 appeal or other proceeding be heard or reheard by the

5 court of appeals in banc. Such An in banc hearing

6 or rehearing is not favored and ordinarily will not be

7 ordered empt whe unless:

8 (1) consideration by the full court is

9 necessary to secure or maintain uniformity of

10 its decisions, or

11 (2) the proceeding involves a question of

12 exceptional importance.

13 (b) es etition of a Party for Heartig or

71, 14 Rehea&tig in Banc - A party may suggest the

15 epr-epja~es pDtIifnDfor a hearing or rehearing

16 in banc.

L 17 (1) The petition must begin with a

18 statement either that:

19 (A) the panel decision conflicts

20 with a decision of the United States

L .3

Li



21 Supreme Court or of the court to which

22 the petition is addressed (citations to the

23 conflicting case or cases is requrd)

24 that consideration by the full court is

25 ncessai to secure and maintain
LiJ

26 uniformity of the court's decisions;

27 (B) the proceedinginvolves one

28 or more questions of exceptional

29 importance: each such question must be

30 concisely stated, preferably in a single

31 sentence. A proceeding may present a [7

32 question of exceptional importance when

33 it involves an issue as to which the panel

34 decision in that case, or another decision

35 of the court to which the petition is r
36 addressed, conflicts with a decision of

37 another federal court of appeals (citation L
38 to the conflicting case or cases is 7
39 regured).

40 (2) A petition for hearing or rehearing

41 in banc may not exceed 15 pages unless the L
42 court provides otherwise by local rule or by

4



43 order in a particular case. When both a

44 petition for panel rehearing and a petition for

45 rehearing in banc are fled. whether or not they

46 e I iasingle docume. the

__ 47 combined May not exceed 15

48 Rages Pages excluded by Rule 28(g) do not

49 coQuntL

50 No response shall be filed unless the eurt shall so

51 order. The clerk sha trUnsmit any such suggestion to

52 the members of the~ peane and the judges of the eourt

53 who are in regular- active service but a vote need not

!7 v54 be takn to determine whether the euae shal be

55 heard or reheard in bane unless a judge in regular

56 ative service or a judge who was a member of the

57 panel that rendered a decision sought to be reheard

58 reguests a th a Sumesti3n madeb a party.

59 (c) Time for &WSdof Petition of a Party fr

60 Heaing or Aehearng in fanm.; Suggestion Does Not

Reporter's Comment: Ihe Committee did not
address the problem of the length limit when both a
petition for panel rehearing and a petition for
rehearing in banc are filed. Three circuit rules, D.C.
Cir. R. 35 (b), 10th Cir. R. 35.5, and 11th Cir. R. 35-8,
use the approach taken in the draft The other

L circuits do not address the issue.

5



61____________ _ _e AV

61 Stay Mandate. ffa p"i dosire tom~sugo~t A

62 Rptition that an appeal be heard initially in ban-he P

63 must be made aid by the date on which

64 the appellee's brief is filed.* A snesme kim L
65 for a rehearing in banc must be me. fiId within the P

66 time prescribed by Rule 40 for filing a petition for

67 rehearing,, whethr th uggestion is me& in shLi

68 petitin or otherwise. The perdency of such a P

69 suggestion whether or not icluded in a petition for

70 rehearing shall aot affect the finality of the judgment L
71 of the court of appeals of stay the iskuanc of the K

72 mandat.

Reporter's Comment: The requirement that a L
petition to hear 'an appeal' initially in banc must be
filed by the 'date on which the appellee's brief is C
filed," is unchanged from the current rule. L

Would it be better, to require filing by the date
on which the appellee's brief is due? An appellant V
who wishes to request in banc consideration must
anticipate the filing date of the appellee's brief. If
there are multiple appellees who are separately
represented, is the petition due when the first
appellee's brief is filed?

Should the word "appeal" be changed to {
"proceeding" because requests for in banc
consideration are not limited to appeals? I think not;
that change would complicate the due date for the
petition and requests for in banc consideration of
motions, etc. are sufficiently rare that it is probably
not worth the complication.

6
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73 id) VMh aof Copies. - The number

74 copies that mustbefiled ma bpresabed bylocal

75 rule and may be e d by order in a partcuw case.

L 76 (e) RftOiu&- NO response may be filed to a

; 77 petition for in banc consideration unless te cort

78 orders a respoe.

V4- 79 (7) Votingon a Pettiion.- The clerk mst

80 transmit any such petition to the judges of the court

81 who are in-regular active service and, with reqect to a

82 petition for rehearing, to any other members i the

83 panel that rendered the decision sought to be reheard.

84 but a vote need not be taken to determne whether

85 the cause will be heard or reheard in banc unless one

r 86 of those judges requests a vote.

L ~~~~~~~~Committee Note

1 One of the purposes of the amendments is to treat a
1 2 request for a rehearing in banc like a petition for panel

3 rehearing so-that a request for a rehearing in banc will
4 suspend the finality of the court of appeals' judgment and
5 extend the period for filing a petition for writ of certiorari.
6 Companion amendments are made to Rule 41.

7 Subdivision (a). The title of this subdivision is
8 changed from "When a Hearing or Rehearing In Banc Will
9 Be Ordered" to "When a Hearing or Rehearing In Banc MU

10 Be Ordered." The change emphasizes the discretion a court
11 has with regard to granting in banc review.

7
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12 Subdivision (b). The term "petition for rehearing in
13 banc" is substituted for the term "suggestion for rehearing in
14 banc." The terminology change is not a necessary part of the
15 changes that extend the time for filing a petition for a writ of
16 certiorari when a party requests a rehearing in banc. The
17 terminology cange refects however, the Committee's intent
18 to treat similarly a petition for panel rehearing and a request
19 for a rehearing in banc.

20 The amendments also require each petition for in
21 banc consideration to begin with a statement concisely
22 demonstrating that the case meets the criteria for in banc
23 consideration. It is the Committee's hope that requiring such
24 a statement will cause the drafter of a petition to focus on r
25 the narrow grounds that support in banc consideration and to
26 realize that a petition should not be filed unless the case
27 meets those rigid standards.

28 Intercircuit conflict is cited as a reason for determining
29 that a proceeding involves a question of "exceptional
30 importance." Intercircuit conflicts create problems. When
31 the circuits construe the same federal law differently, parties'
32 rights and duties depend upon where a case is litigated.
33 Given the increase in the' number of cases decided by the. U
34 federal courts and the Supreme Court's inability to increase
35 the number of cases it considers on the merits, conflicts
36 between the circuits may remain unresolved by the Supreme
37 Court for an extended period of time. The existence of an
38 intercircuit conflict often generates additional litigation in the
39 other circuits as well as in the circuits that are already in
40 conflict. Although an in banc proceeding will not
41 necessarily prevent intercircuit conflicts, an in banc
42 proceeding provides a safeguard against unnecessary
43 intercircuit oaicts. C

44 Four circuits have rules or internal operating
45 procedures that recognize a conflict with another circuit as a
46 legitimate basis for granting a rehearing in banc. D.C. Cir. i
47 R. 35(c); 7th Cir. R. 40(c); 9th Cir. R. 35-1; and 4th Cir.
48 ILO.P. 40.5. An intercircuit conflict may present a question of C
49 "exceptional importance" because of the costs that intercircuit
50 conflicts impose on the system as a whole, in addition to the
51 significance of the issues involved. It is not, however, the IM
52 Committee's intent to make the granting of a hearing or

8 K
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53 rehearing in banc mandatory whenever there is an intercircuit
54 conflict.

1L . 55 When a panel decision conflicts with a decision of
56 another circuit, a petition to rehear the case in banc may be
57 appropriate. Subpart (b)(1)(B) also provides that a petition
58 may state that the proceeding involves an issue as to which
59 'another decision of the court" conflicts with a decision of
60 another circuit That language is included because a request
61 for an initial hearing in banc may be appropriate when a
62 proceeding involves an issue as to which a decision in an
63 earlier case from the circuit conflicts with a decision from
64 another circuit.

65 Counsel are reminded that their duty is fully
66 discharged without filing a petition for rehearing in banc
67 unless the case meets the rigid standards of subdivision (a) of
68 this Rule.

69 Paragraph (2) of this subdivision establishes a
70 maximum length for a petition. Fifteen pages is the length
71 currently used in five circuits; D.C. Cir. R. 35(b), 5th Cir. R.
72 35.5, 10th Cir. R. 35.5, 11th Cir. R. 35-8, and Fed. Cir. R.

L 73 35(d). Each request for in banc consideration must be
74 studied by every active judge of the court and is a serious call
75 on limited judicial resources. The extraordinary nature of theL t 76 issue or the threat to uniformity of the courts decision can
77 be established in most cases in less than fifteen pages.

L 78 To improve the clarity of the Rule, the material
79 dealing with filing a response to a petition and with voting onL 80 a petition have been moved to new subdivisions (e) and (f).

81 Subdivision (c). Two changes are made in this
82 subdivision. First, the sentence stating that a request for a

X 83 rehearing in banc does not affect the finality of the judgment
84 or stay the issuance of the mandate is deleted. The deletion
85 of that sentence does not affirmatively accomplish the goal of
86 extending the period for filing a petition for writ of certiorari;
87 it simply sets the stage for such an amendment. In order to
88 affirmatively accomplish that objective, Sup. CLt R. 13.4 must

dL. 89 be amended.

90 Second, the language permitting a party to include a
lL

L



91 request for rehearing in banc in a petition for panel
92 rehearing is deleted. The Committee believes that those
93 circuits that want to require two separate documents should
94 have'the option to doso. V-J
95 Subdivision (e). MIis is a new subdivision. The
96 substance of the subdivision, however, was drawn from ,i
97 former subdivision !(b). The only changes are stylistic; no
98 substantichanges are intended.

99 Subdivision(f).,, This is a new subdivision., The
100 substance of the sub ion, however, was drawn from C
101 former subpevsion (b). tJ

102 Because of the discretionary nature of the in banc C
103 procedure, the filing of a suggestion for rehearing in banc has Lax
104 not required a vote; a vote is taken only when requested by a
105 judge of the court in regular active service or by a judge who F
106 was a member of the panel that rendered the decision sought Lur

107 to be reheard. it is not the Committee's intent to change the
108 discretionary nature of the procedure or to require a vote on V
109 a petition for rehearing in banc. The rule continues,
110 therefore, to provide that a court is not obligated to vote on
111 such petitions. It is necessary, however, that each court I
112 develop, a procedure for disposing of such petitions because
113 they will suspend, the finality of the court's judgment and toll
114 the time for filing a petition for certiorari.

LF
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Draft Two

Rule 3_. etd*Mnm of Gamc by OK Gewt In ftw

1 (a) Wen Hearngg or &h *g in Janc W i

2 M e 01ieDrd - A majority of the circuit judges

3 who are in regular active service may order that an

4 appeal or other proceeding be heard or reheard by the

5 court of appeals in banc. &ieh- An in b hearing

6 or rehearing is not favored and ordinarily will not be

7 ordered exeept whe unless:

8 (1) consideration by the full court is

9 necessary to secure or maintain uniformity of

10 its decisions, or

11 (2) a decision of the court is in conflict

12 with a decision of another federal court of

13 apeals, o

14 ffi the proceeding involves a question of

15 exceptional importance.

16 (b) &Cmden Ej of a Party for Hearing or

17 Aehearng in &anc --A party may su stohe

18 appropriateness o petition for a hearing or rehearing

19 in banc.



20 (1) The petition must begin with a

21 stement tht:

22 (A) the panel decision conflicts

23 with a decision of the United States

24 Supreme Court or of the court to which

25 the petition is addressed (citations to the

26 conflicting case or cases is reqed and

27 that consideration by the full court is

28 necessary to secure and maintain

29 uniformity of the court's decisions:

30 (B) the proceeding involvesan

31 issue as to which the panel decision in

32 that case, or another decision of the

33 court to which the petition is addressed.

34 conflicts with a decision of another

35 federal court of appeals (citation to the

36 conflicting case or cases is required): or

37 (C) the proceeding involves one

38 or more questions of exceptional rn

39 importance: each such question must be

40 concisely stated, preferably in a single

41 sentence.

12
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42 (2) A petition for hearing or rehearing

43 in banc manot exceed 15 pages unless the

44 court prod ,rwise by local rule or by

45 order in a particular case. When both a

46 petition for panel rehearing and a petition for

47 rehearing in banc are filed, whether or not the'

48 are combined in a single document. the

49 combined documents may not exceed 15

50 pages. Pages excluded by Rule 28(g) do

51 ntcount.

52 No response sha be filed ualess ethet Shl so

53 order. The clerk sh transmit any such suggestion to

54 the members of the panel and the judges of the court

55 who urc in regular active service but a vote need not

56 be taken to detormine whether the cauMe shall be

57 heard or rchcard in bemc unless a judge in regular

58 active sevice or a judge who was a member of the

59 panel that rendered a decision sought to be rcheard

Reporter's Comment: The Committee did not
address the problem of the length limit when -both a
petition for panel rehearing and a petition for
rehearing in banc are filed. Three circuit rules, D.C
Cir. R 35(b), 10th Cir. R. 35.5., and 11th Cir. R. 354,
use the approach taken in the draft. The other
circuits do not address the issue.

13



60 requests a veot on suek a s sige mrJ by a pt.

61 (c) Tume for a"m Petition of a Epry for

62 Hearngor &hearingin -an; Suggstion DEoNot

63 Ay andate- Iepa desireso uestthtA

64 petition that an appeal be heard initially in banc.4he

65 sgestie must be made fikd by the date on which

66 the appellee's brief is filed. A s ggeW

67 titin for a rehearing in banc must be made filed

68 within the time prescribed by Rule 40 for filing a

69 petition for rehearing,, whether the suggestion is

70 made in such petition or otherwise. The pendency of L
L71 such a sugestion whether or nowt inclded in a petitions

Reporter's Comment: The requirement that a LI
petition to hear 'an appeal" initially in banc must be
filed by the "date on which the appellee's brief is
filed," is unchanged from the current rule.

Would it be better to require filing by the date
on which the appellee's brief is due? An appellant L
who wishes to request in banc consideration must
anticipate the filing date of the appellee's brief. If
there are multiple appellees who are separately
represented, is the petition due when the first d

appellee's brief is filed?
Should the word "appeal" be changed to

"proceeding" because requests for in banc
consideration are not limited to appeals? I think not; rm
that change would complicate the filing date for the- L
petition and requests for in banc consideration of
motions, etc. are sufficiently rare that it is probably p
not worth the complication.

14
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F
72 for-z SWaffr attho fifthO

73 judgM of the ert of "PeO49 or t the

74 of the mnndate.

75 (d) Number of Copies. - The number of

X 76 opes that must be filed may be prescribed by local

77 rule and may be alted by order in a particular case.

78 (e) Response- No response may be filed to a

79 petition for in ban sideration unless the court

L ^80 orders a response.

81 (f) Voti gon a Petition - The clerk must

82 transmit any such petition to the judges of the court

83 who are in regular active .service and with respect to a

84 Petition for rehearing. to any other members of the

85 panel that rendered the decision sought to be rehed

86 but a vote need not be taken to determine whether

87 the cause will be heard or reheard in banc unless one

88 of those judges requests a vote.

5 ~~~~~~Committee, Note

1 One of the purposes of the amendments is to treat a
2 request for a rehearing in banc like a petition for panel

L 3 rehearing so that a request for a rehearing in banc will
4 suspend the finality of the court of appeals' judgment and

5 extend the period for filing a petition for writ of certiorari.
6 Companion amendments are made to Rule 41.

15



7 Subdivision (a). The title of this subdivision is
8 changed from "When a Hearing or Rehearing In Banc Will
9 Be Ordered" to 'When a Hearing or Rehearing In Banc MU

10 Be Ordered." The change emphasizes the discretion a court
11 has with regard to granting in banc review.

12 Intercircuit conflict is made an explicit ground for
13 granting a hearing or rehearing in banc. Intercircuit conflicts
14 create problems. When the circuits construe the same C
15 federal law differently, parties' rights and duties depend upon LJ
16 where a case is litigated. Given the increase in the number
17 of cases decided by the federal courts and the Supreme
18 Court's naility to increase the number of cases it considers
19 on the merits, conflicts between the circuits may remain
20 unresolved by the Supreme Court for an extended period of
21 time. T he existence of Van intercircuit conflict often generates LJ
22 additional litigabo in he other circuits as well as in the
23 circuits that are already in conflict. Although an in banc
24 proceeding will not necessarily prevent intercirciit conflicts,
25 an in banc proceeding provides a safeguard against
26 unnecessary mtercircuit conflicts. L

27 Four circuits have rules or internal operating
28 procedures that recognize a conflict with another circuit as a
29 legitimate basis for granting a rehearing in banc. D.C. Cir.
30 R. 35(c); 7th Cir. R. 40(c); 9th Cir. R. 35-1; and 4th Cir.
31 LO.P. 40.5. Intercircuit conflict also has served as grounds LI
32 for demonstrating that a case involves a question of
33 "exceptional importance." An intercircuit conflict may
34 present a question of "exceptional importance" because of the
35 costs that intercircuit conflicts impose on the system as a
36 whole, in addition to the significance of the issues involved.
37 It is not, however, the Committee's intent to make the |7
38 granting of a hearing or rehearing in banc, mandatory
39 whenever there is an intercircuit conflict.

40 Subdivision (b). The term 'petition for rehearing in
41 banc is substituted for the term "suggestion for rehearing in
42 banc." The terminology change is not a necessary part of the
43 changes that extend the time for filing a petition for a writ of
44 certiorari when a party requests a rehearing in banc. The
45 terminology change reflects, however, the Committee's intent L
46 to treat similarly apetition for panel rehearing and a request
47 for a rehearing in banc.

16
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48 The amendments also require each petition for in
49 banc consideration to begin with a statement concisely
50 demonstrating that the case meets the criteria for in banc
51 consideration. It is the Committee's hope that reqiring such
52 a statement will cause the drafter of a petition to focus on
53 the narrow grounds that support in banc consideration and to
54 realize that a petition should not be filed unless the cae
55 meets those rigid standards.

56 Intercircuit conflict- may provide the basis for such a
57 statement. When aepanel decision conswith a decision of
58 another circuit, a petition to rehear the case in banc may be
59 appropriate. Subpart,(b)(1)(B1) also provides that a petition
60 may state that the appeal involves an issue as to which
61 'another decision of the court" conflicts with a decision of
62 another circuit. That language' is included because a request
63 for an initial hearing in banc may be appropriate when an
64 appeal, involves an issue as to which a decision in an earlier
65 case from the circuit'conflicts with a decision from another
66 circuit.

67 Counsel are reminded that their duty is fully
68 discharged without filing a petition for rehearing in banc
69 unless the case, meets the rigid standards of subdivision (a) of
70 this Rule.

71 Paragraph (2) of this subdivision establishes a
72 maximum length for a petition. Fifteen pages is the length
73 currently used in five circuits; D.C. Cir. R. 35(b), 5th Cir. R.
74 35.5, 10th Cir. R. 35.5, 11th Cir. R. 35-8, and Fed. Cir. R.
75 35(d). Each request for in banc consideration must be
76 studied by every active judge ofthe court and is a serious call
77 on limited judicial resources. The extraordinary nature of the
78 issue or the threat to uniformity of the courts decision can
79 be established in most cases in less than fifteen pages.

80 To improve the clarity of the Rule, the material
81 dealing with filing a response to a petition and with oting on
82 a petition have been moved to new subdivisions (e) and (f).

83 Subdivision (c). Two changes are made in this
84 subdivision. First, the sentence stating that a request for a
85 rehearing in banc does not affect the finality of the judgment
86 or stay the issuance of the mandate is deleted. The deletion

17



87 of that sentence does not affirmatively accomplish the goal of
88 extending the period for filing a petition for writ of certiorari;
89 it simply sets the stage for such an Iamendmnt. n order to
90 affirmatively accomplish that objective, Sup. Ct. R. 13.4 must
91 be amended.

92 Second, the language permitting a party to include a
93 request for rehearing in banc in a petition for panel
94 rehearing is deleted. The Committee believes that those
95 circuits thatanto require two ate d ents d
96 haeteototodso

97 'Subdivision(e) This is a new subdivision. The
98 substace of the isubdivion, however, was drawn from !
99 former Hi (b). The only changes are stylistic no

100 substantive changes are intended.

101 Subdivision p). This is a new subdivision. The
102 substane of the'subdivision, however, was drawn from
103 former subdivon b.

104 Because of the discretionary nature of the in banc
105 procedure, the filing of a suggestion for rehearing in banc has
106 not required a vote; a vote is taken only when requested by a
107 judge of the court in regular active service or by a judge who
108 was a member of the panel that rendered the decision sought
109 to be reheard. It is not the Committee's intent to change the
110 discretionary nature of the procedure or to require a vote on
111 a petition for rehearing in banc. The rule continues,
112 therefore, to provide that a court is not obligated to vote on
113 such petitions. It is necessary, however, that each court
114 develop a procedure for, disposing of such petitions because C?
115 they will suspend the finality of the court's judgment and toll L
116 the time for filing a petition for certiorari

L~J

7
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Attachment A
Sept. 1993 Drafts
Item 91-25

Draft One - September 1993

Rule 35. Determination of.a Cause# by the Court In Banc

L ~ (a) Whenfiarle g orReheang inAncwYIfe QuLea - A majority of the

2 circuit judges who are in regular active service may order that an appeal or other

3 proceeding be heard or reheard by the court of appeals in banc. Su&h a An in banc

4 hearing or rehearing is not favored and ordinarily will not be ordered exept when

5 unless:

6 (1) consideration by the full court is necessary to secure or maintain

I X uniformity of its decisions, or

8 (2) the proceeding involves a question of exceptional importance.

9 (b)0 S e Petition of a fary for Hearing or Rehearing in Banc - A party may

r 10 suggst the appropriatenec of peition for a hearing or rehearing in banc. The petition

I 11 must begin with a statement that either

12 (1) the panel decision conflicts with a decision of the United States

L 13 Supreme Court or of the court to which the petition is addressed (citations to the

V 14 conflicting case or cases is required) and that consideration by the full court is

15 necessary to secure and maintain uniformiy of the court's decisions: or

16 ( the appeal involves one or more questions of exceptional importance:

17 each such question must be concisely stated, preferably in a single sentence.

18 Ne rep e shag be filed unless theou shl so ordr. he 6crk shA transmit any

19



Attachment A
Sept. 1993 Drafts
Item 91-25

19 sueh sugstion to tkz mmbmr ofkz pwW mJ the judgz of the cowt w u n

20 regular aetive srvi~c but a veto nwed not be token to determine whether the eause shall

21 be heard cr reheard in baen unkss * judg in reguar a&etv zdzo judge who was a

22 member of the p 4 d t rdea d iO 1ou t to be reherd requests a -vote e

23 such a suggestion made by a party. L

24 (c) Time for & PeFiin ofa Harty for Hearbn or Reheai&g in anc VCLi
25 Suggestion Docs Not Stay MendatW. - If a party desires to sCostb-,hat petition for an

-6 appeal It be heard initially in banc, the sugestion petition must be made fld by the U

27 date on which the appellees brief is filed. A suesfien Retition for a rehearing in banc

28 must be made within the time prescribed by Rule 40 for filing a petition for

29 rehearing , whether the suggestion is made in such petitkio or otherwise. TIc pcedency

30 .f sueh a suggesfien whether or M_ ifluded int a pmetln fr rehearing shAll nt affect

31 the finality ef the judgment of the eourt of uppea&s or stay the issuknc of the mandatc.

32 (d) Number of Copie - The number of copies that must be filed may be

33 prescribed by local rule and may be altered by order in a particular case.

34 (e) Response- No response may be filed to a petition for in banc consideration v
35 unless the court orders a response.

36 (f) Voting on a Petition. - The clerk must transmit any such petition to the

37 judges of the court who are in regular active service and. with respect to a petition for

38 rehearing. to any other members of the panel that rendered the decision sought to be

20
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Attachment A
Sept. 1993 Drafts

Item 91-25

39 reheard but a vote need not be taken to determine whether the cause will be beard or

L 40 reheard in banc unless a judge requests a vote.

Committee Note

Subdivision (a). The only changes are stylistic; no substantive changes are
intended.

Subdivision (b). The amendment requires that each petition for in banc
consideration begin with a statement that concisely demonstrates that the case meets the
criteria for in banc consideration. It is the Committee's hope that requiring such a
statement will cause the drafter of a petition to focus on the narrow grounds that support
granting in banc consideration and to realize that a petition should not be filed unless

Fit the case meets those rigid standards. Counsel are reminded that their duty is fully
discharged without filing a petition for rehearing in banc unless the case meets the rigid
standards of subdivision (a) of this Rule.

To improve the clarity of the Rule, the material dealing with filing a response to a
petition and with voting on a petition have been moved to new subdivisions (e) and (f).

V Subdivision (e). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no
substantive changes are intended.

Subdivision (f). This is a new subdivision. The substance of the subdivision,
v however, was drawn from former subdivision (b). The only changes are stylistic; no
L substantive changes are intended.

L
L
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Attachment A d
Sept. 1993 Drafts
Item 91-25

Draft Two - September 1993

Rule 35. Determination of A Causes by the Court in Banc

1 (a) H1,e Bearing or hearb in Ac Mw Re Ederd - A majority of the
LJ

2 circuit judges who are in regular active service may order that an appeal or other

3 proceeding be heard or reheard by the court of appeals in banc. Seek-a An in banc

4 hearing or rehearing is not favored and ordinarily will not be ordered emeept when

5 unless:

6 (1) consideration by the full court is necessary to secure or maintain

I uniformity of its decisions, or

8 (2) the proceeding involves a question of exceptional importance.

9 (b) S&oee Petdtion of a Early for Hearng or Rehearing in Banc - A party may Lv
10 euggst the appropriateness tition for a hearing or rehearing in banc. I

11 (1) Contents, -The petition must include in the following order: (a

12 (A) a cover as required by Rule 32(b)(1);

13 (B) a statement that either

14 (i! the panel decision conflicts with a decision of the

15 United States Supreme Court or of the court to which the

Rule 32(b)(1), as approved for publication in December, states:
(1) A petition for rehearing, a petition for rehearing in banc, and any L
response to such petition must she be produced in a manner prescribed
by subdivision (a) with a cover the same color as the partys principal brief.

It does not apply to a petition for an initial hearing in banc. Should it?

22 .



Attachment A
L Sept. 1993 Drafts

Item 91-25

16 petition is addressed (citations to the conflicting case or cases

17 is required) and that consideration by the full court is

:; 18 necessary to secure and maintain uniformity of the court's

19 decisions: or

LX 20 (ii) the appeal involves one or more questions of

: 21 exceptional importance: each such question must be concisely

22 stated. preferably in a single sentence:

23 (C) the corporate disclosure statement required by Rule 26.1:

F 24 (D) a table of contents and a table of authorities cited. both with

25 page references*

L 26 (E) a statement of the issue or issues meriting in banc

27 consideration:

r 28 (F) a statement of the case including the nature of the case, the

J 29 course of the proceedings. and the disposition of the case:

30 (G) a statement of any facts necessary to argument of the issues:

31 (H) an argument that must address specifially not only the merits

32 of the issue but why it is worthy of in banc consideration: and

L 33 a) a cnclusion,

C 34 (2) Length. -- xcept by permission of the court, or as speced by local

35 rule. a petition for in banc consideration must not exceed 15 pages. exclusive of

23



Attachment A
Sept 1993 Drafts
Item 91-25

36 payes containing the corpor disclosure statement table of contents, table of

37 authoriti, of service, and a addendum containing statutes, rules. r
38 x ii~ns, p

39 (3) Number of Copies. - The number of copies that must be filed may be

40 prescribed by local rule and mayb alrted by order in a particular case.

41 No response skhil be filed unless thec-eut sholl so order. The clerk shal tansmit any 7
42 su^h stgcstion to the members of thc panel ,ad the judges of the eourt who r in

43 regulur actiec scevizc but a vote necd not be taken to determine whether thc zau^c shAll

44 bc hcard or rcheard in banc uless a judge in regul"r activc scrvicc or a judgc who wa s 7

45 member of thc pancl that rcndered a decidon sought to bc rchcard requestb a votc on

L J46 sueh a sgcsfieaon nuac by a party. L
47 (c) Time for &Saeyi onfrfPdti of a P-any forfIeang or Bheaing in fianc 0
48 Suggesticn Dces Not Stay Mandatc. - If a party desires to suggest t-haett etmi for an E
49 appeal to be heard initially in banc, the suestion etitioln must be made Jk5 by the

50 date on which the appellee's brief is filed. A suggestion p-Iiin for a rehearing in banc L

51 must be edel fljd within the time prescribed by Rule 40 for filing a petition for

52 rehearing,, whether the suggcstien is madc in such petition or otherwisc. Thc pcederLcy

53 of suech a suggcstion whether or not included in a petition for rchcaring shall not acet

54 thc finality of thc judgment of thc court of appcals or stay thc issuane¢ of the mnndutc. 7

55 (d) Monber of Ccpies. The mbr of copies tha must be fled my be

24
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Attachment A
Sept. 1993 Drafts
Item 91-25

56 prescribed by lceil Mel and may be &tered by order in a partieulmrac

57 (d) Response- No response My be filed to a petition for in banc consideration

L 58 unless the court orders a response.

59 ()vots on a Petition. The clerk must transmit any such petition to the

60 judges of the court who are in regular active service and. with respect to a petition for

L 61 rehearing, to any other members of the panel that rendered the decision sought to be

g 62 reheard but a vote need not be taken to determine whether the cause will be heard or

3 reheard in banc unless a judge requests vote.

L
Comittee Note

Subdivision (a). The only changes are stylistic; no substantive changes are
intended.

L; Subdivision (b) paragraph (1). The amendment creates a separate paragraph
that specifies the items that must be included in a petition for in banc consideration. In
general the items are the same as those that must be included in a party's principal brief.
The amendment, however, also requires each petition for in banc consideration to begin
with a concise statement demonstrating that the case meets the criteria for in banc
consideration. It is the Committee's hope that requiring such a statement will cause the
drafter of a petition to focus on the narrow grounds that support granting in banc
consideration and to realize that a petition should not be filed unless the case meetsr those rigid standards. Counsel are reminded that their duty is fully discharged without
filing a petition for rehearing in banc unless the case meets the rigid standards of
subdivision (a) of this Rule.

To improve the clarity of the Rule, the material dealing with filing a response to a
petition and with voting on a petition have been moved to new subdivisions (d) and (e).

L
Subdivision (b) paragraph (2). This new provision establishes a maximum length

for a petition. Fifteen pages is the length currently used in the D.C, Fifth, Tenth,
Eleventh, and Federal Circuits. Each request for in banc consideration must be studied
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by every active judge of the court and is a serious call on limited judicial resources. The A
extraordinary nature of the issue or the threat to uniformity of the court's decision can Li
be established in most cases in less than fifteen pages.

Subdivision (b) paragraph (3). The provision governing the number of copies has
simply been moved from subdivision (d) to this new paragraph. The change is stylistic;
no substantive changes are intended. K

Li
Subdivision (d). This is a new subdivision. The substance of the subdivision,

however, was drawn from former subdivision (b). The only changes are stylistic; no
substantive changesare intended. , LJ

Subdivision (e). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no L
substantive changes are intended.

LK

IJ
Li

L
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Sept. 1993 Draft
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Solicitor General's Draft

Rule 35. Determination of Causes by the Court In Bas
r

i,, 1 (a) When Hearing or Rehearing in Basc Will Be Ordered. A majority of the
2 circuits judges who are in regular active service may order that an appeal or other

r 3 proceeding be heard or reheard by the court of appeals in banc. Such a hearing or
L 4 rehearing is not favored and ordinarily will not be ordered except (1) when consideration

5 by the full court is necessary to secure or maintain uniformity of its decisions, (2) when a
r 6 decision of the court is in conflict with the decision of another federal court of appeals
L 7 on the same issue, or .(3) when the proceeding involves a question of exceptional

8 importance.

L

L

L
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7

L

r
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D.C. Cir. R. 35. Petition for Rehearing and Suggestion for Hearing or Rehearing In LJ
Banc

(b) Number of Copies and Length. An original and 4 copies of petitions
for rehearing, and an original and 19 copies of suggestions for hearing or
rehearing in banc shall be filed. Such petitions and suggestions may be combined
in one pleading or filed as separate documents. Whether filed as one pleading or
as separate documents, a petition and/or suggestion shall not exceed a cumulative
length of 15 pages, and shall otherwise conform to the requirements for a motion
specified in Circuit Rule ,27. This court disfavors motions to exceed pagelimits
and such motions will be granted only for extraordinarily compelling reasons. C

Li(c) Contents of Suggestion for In Banc Consideration. A suggestion for
hearing or rehearing in banc shall contain a separate introductory section,
captioned 'Concise Statement of Issue and Its importance," that shall set forth the
reasons why the case is of exceptional importance or, where applicable, with what
decision or decisions of the Supreme Court of the United States, of this court, or
of any other federal appellate court, the panel decision is claimed to be in l
conflict. Without such a statement, the suggestion will not be accepted for filing.

L
D.C. Cir. I.O.P. XIII.B. Reconsideration.

71
2 Rehearing En Banc. L

. . . The suggestion cannot be more than 11 printed pages in length, or 15
typewritten pages; motions to exceed this limitation are rarely granted.... 7

1st Cir. R. 35.1. Petitions for In Banc Consideration.
Supplementing FRAP Rule 35, the following requirement shall apply: K
Each application shall be submitted with ten copies. 7
Where the party suggesting in banc consideration is represented by counsel,

the petition shall include one or both of the following statements as applicable:

I express a belief, based on a reasoned and studied professional judgment,
that the panel decision is contrary to the following decision(s) of the
Supreme Court of the United States or the precedents of this circuit and
that consideration by the full court is necessary to amre and maintain -?

uniformity of decisions in this court: [cite specifidl the case or cases]; L
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I express a belief, based on a reasoned and studied professional judgment,
that this appeal involves one or more questions of exceptional importance:Lset forth each question in one sentence].

3rd Cir. R 35. Required Statement of Rehearing In Banc.
Where the party suggesting rehearing in banc is represented by counsel, the

suggestion shall contain, so far as is pertinent, the' following statement of counsel:

'I express a belief, based on a reasoned and studied professionalF judgment, that the panel decision is contrary to decisions of the United
States Court of Appeals for the Third Circuit or the Supreme Court of the
United States, and that consideration'by the full court is necessary to
secure and maintain uniformity of decision in this Court, iL. the panel's
decision is contrary to the decisions of this court'or the Supreme Court in
[citing specifically the case or cases],

L Or, that this appeal involves a question of exceptional importance,i& [set forth in one sentence]."

3rd Cir. R. 32.3 Form of Motions and Other Papers Only

C ~~~~~~~*8***

(b) Suggestions for rehearing in banc in which the petitioner is
represented by counsel shall contain the "Statement of Counser required by 3rd

U_ Cir. LAR 35.1. All petitions or suggestions seeking either panel rehearing or
rehearing in banc shall include as an exhibit a copy of the panel's judgment,

L order, and opinion, if any, as to which rehearing is sought.
L

5th Cir. R. 35. Determination of Causes by the Court En Bane.
35.1. Cauion As is noted in FRAP 35, en banc hearing or rehearing of

appeals is not favored. Among'the reasons for this is that each request for en
E banc consideration must be studied -by every active judge of the Court and hence

is a serious call on limited judicial resources. Counsel have a duty to the Court
commensurate with that owed their clients to read with attention and observe with
restraint the certificates required of them in 35.22 below. The Court takes the

LU view that, given the extraordinary nature of suggestions for en banc consideration,
it is fully justified in imposing sanctions of its own initiative under, inter alia, Fed.

V R. App. P. 38 and 28 U.S.C. § 1927, upon the person who signed the suggestions,
the represented party, or both, for manifest abuse of the procedure.

L 29
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35.2 Foym of Suet4on Twenty copies of every suggestion of en banc
consideration, whether upon initial bearing or rehearing, shall be filed. The
suggestion shall not be incorporated in the petition for rehearing before the panel,
if one is filed, but shall be complete in itself. In no case shall a suggestion of en
banc consideration adopt by reference any matter from the petitions for panel
rehearing or from any other brief or motions in the case. A suggestion of en banc m
consideration shall contain the following items, in order:

'352.1. Certificate of interested persons required for briefs by 28.2.1.

35.22. If the party suggesting en banc consideration is represented
by counsel, one or both of the following statements of counsel, as
applicable:

I express a belieft based on a reasoned and studied professional
judgment, that the panel decision is contrary to the following decision(s) of
the United Siates urt of Appeas for the Fifth Circuit [or the Supreme Li

Court of te United Stes], and that consideration by the full court is
necesy to securnd intain uniformity of decisions in this Court: L
(citing secifically he case or cases].

I express a belief based on a reasoned and studied professional
judgment, tlat this lppeal involves one or more questions of exceptional
importance: [set fohh eac question in one sentence].

Attorney of record for L
Counsel are reminded that in every case the duty of counsel is fully

discharged without filing a suggestion for rehearing en banc unless the case
meets the rigid standards of FRAP 35(a).

3523. Table of contents and citations;

352.4. Statement of the issue or issues asserted to merit en banc
consideration. It will rarely occur that these will be the same as those
appropriate for panel rehearing. A suggestion of en banc consideration
must be limited to the circumstances enumerated in FRAP 35(a).

352.5. Statement of the course of proceedings and disposition of
this case;

352.6. Statement of any facts necessary to the argument of the
issues;
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352.7. Argument and authorities. These shall concern only the
issues required by paragraph (.2.4) hereof and shall address specifically, not

L, only their merit, but why they are contended to be worthy of en banc
consideration.

35.2.8. Conclusion; and

35.2.9. Certificate of service.

35.5. Length A suggestion for en banc consideration shall not exceed 15
pages in length, without permission of the Court.

6th Cir. R. 14. En Banc - Required Statement for Rehearing En Bowc

L N(b) Required statement for rehearing en ban. Where the petitioner is
represented by counsel the petition shall contain, on the first page of the petition,

F one or both of the following statements of counsel as applicable:
L

REQUIRED STATEMENTS FOR REHEARING EN BANC
L (Designate one or both relied on)

I express a belief, based on a reasoned and studied professional judgment,
Lthat the panel decision is contrary to the following decision(s) of the United
States Court of Appeals for the Sixth Circuit [or the Supreme Court of the United
States] and that consideration by the full Court is necessary to secure and
maintain uniformity of decisions: [citing specifically the case or cases].

I express a belief, based on a reasoned and studied professional judgment,
F that this appeal involves one or more questions of exceptional importance: [set

forth each question in one sentence].

L .
(Signature)

Attorney of record for:
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i
(c) Counsel not obligated to file. En banc consideration of a case is an i

extraordinary measure, and in every case the duty of counsel is fully discharged
without filing a suggestion for rehearing en banc unless the case meets the rigid
standards of Rule 35(a) of the Federal Rules of Appellate Procedure. The filing
of a petition for rehearing or suggestion for rehearing en banc are not
prerequisites to the filing of a petition for writ of certiorari.

K.

7th Cir. R. 40. Petitions for Rehearing 7

(a) Table of Contentm The petition for rehearing shall include a table of
contents with page references and a table of cases (alphabetically arranged),
statutes and other authorities cited, with reference to the pages of the brief where U
they are cited.

(b) Number of Copies. Fifteen copies of a petition for rehearing shall be L
filed, except that 25 shall be filed if the petitioner suggests rehearing in banc.

(c) Required Statement for Suggestion of Reheanng In Banc. Suggestions
that an appeal be reheard in banc shall state in a concise sentence at the
beginning of the petition why the appeal is of exceptional importance or with what L
decision of the United States Supreme Court, this court, or another court of
appeals the panel decision is claimed to be in conflict

LJ

8th Cir. R. 35A. Hearing and Rehearing En Banc.

(c) Suggeston for En Banc Disposition A suggestion shall not refer to or
adopt by reference any matter from other briefs or motions in the case.

(1) Number. A party seeking an en banc proceeding shall file 18 L)
copies of a suggestion for hearing or rehearing en banc.

(2) Required Statement. The suggestion of any party represented by L
counsel and seeking hearing or rehearing en banc shall include one or both
of the following statements signed by counsel: r

(i) I express a belief, based on a reasoned and studied professional L
judgment, that the decision is contrary to the following decisions of
the United States Court of Appeals for the Eighth Circuit [or the

32 7
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L. Supreme Court of the United States], and that consideration by the
ful court is necessaiy to secure and maintain uniformity of decisions
in this court: [cite specifically the case or cases].

Attorney of Record
Le for [Name of Party]

(ii) I express a belief, based on a reasoned and studied professional
judgment, that this appeal raises the following questions of
exceptional importance: [set forth each question in one sentence].

Attorney of Record
for [Name of Party]

L 9th Cir. R. 35-1 Suggestion of the Appropriateness of Rehearing En Banc

Where a suggestion of the appropriateness of a rehearing en banc is made
pursuant to FRAP 35(b) as part of a petition for rehearing, a reference to such
suggestion, as well as to the petition for rehearing, shall appear on the cover ofr the combined petition and suggestion.

L

When the opinion of a panel directly conflicts with an existing opinion by
another court of appeals and substantially affects a rule of national application in
which there is an overriding need for national uniformity, the existence of such
conflict is an appropriate ground for suggesting a rehearing en banc.

10th Cir. R. 35. Determination of Causes by the Court En Banc.

C 35.2 Form and Content of Suggestion for Hearing or Rehearing En Banc.

35.21 SuWavlon in Petition for Reheaing. When a suggestion for
go rehearing en banc is made in a petition for rehearing, a reference to the
,. suggestion, as well as to the petition for rehearing, shall appear on the

cover page and in the title of the document.

L
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35.22 Issential A dgaions. When a party seeking en banc
consideration is represented by counsel, the petition must contain one or
both of the following statements of counsel, as applicable.

(a) I express a belief based on a reasoned and studied professional
judgment that the panel decision is contrary to the following decision(s) of
the United States Supreme Court or of the United States Court of Appeals
for the Tenth Circuit, and consideration by the full court is necessary to
secure ad mtain uniformity of decisions in this court [citing specifically
the case or cases].

[() II express a belief based ona reasoned and studied professional
judgment tht this appeal inmvlves one or more questions of exceptional
importance: [set forth each question in one sentence].

Attorney of Recordlfor

35.5. Form of Request. Suggestions for en banc consideration shall not exceed 15 L
pages in length. If made jointly with a petition for rehearing, the combined
documents shall not exceed 15 pages and shall be complete within themselves
without reference to prior motions or briefs. .

11th Cir. R. 35-6 Form of Suggestion.

A suggestion of en banc consideration shall be bound in a white cover C

which is clearly labeled with the title "Suggestion of Rehearing (or Hearing) En I
Banc". A suggestion of rehearing en banc will also be treated as a petition for
rehearing before the original panel. A petition for rehearing will not be treated
as a suggestion for rehearing en banc. A suggestion of en banc consideration
shall contain the following items in this sequence:

(a) a cover page as required by 11th Cir. R 29-2(a); 7
(b) A Certificate of Interested Persons and Corporate Disclosure Statement

as described in FRAP 26.1 and the accompanying circuit rules. Li

(c) where the party suggestion en banc consideration is represented by
counsel, one or both of the following statements of counsel as applicable: i

I express a belief, based on a reasoned and studied professional 7
34 C
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judgment, that the panel decision is contrary to the following decision(s) of
the Supreme Court of the United States or the precedents of this circuit
and that consideration by the full court is necessary to secure and maintain
Luniformity of decisions in this court: [cite specifically the case or cases]

L I express a belief, based on a reasoned and studied professional
judgment, that this appeal involves one or more questions of exceptional
importance: [set forth each question in one sentence]

As_
Attorney of Record for

(d) table of contents and citations;

(e) statement of the issue(s) asserted to merit en banc consideration;

(f) statement of the course of proceedings and disposition of the case;

(g) statement of any facts necessary to argument of the issues;

(h) argument and authorities. These shall concern only the issues and
r shall address specifically not only their merit but why they are contended to
LJ be worthy of en banc consideration;

(i) conclusion;

() certificate of service.

11th Cir. R. 354. Length

A suggestion of en banc consideration shall not exceed 15 pages, and if
made with a petition for rehearing (whether or not they are combined in a single
document) the combined documents shall not exceed 15 pages.

Fed. Cir. R 35. Determination of causes by the court in banc.

(b) Content of sugestion for hewing or iehearing in banc< A suggestionL that an appeal be initially heard in banc shall contain the following statement of

35
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Li
counsel at the beginning of the suggestion:

Based on my reasoned and studied professional judgment, I, believe this
appeal require~sanswer to one or more precedent-setting questions of
exceptional importance: (set forth each question in a separate sentence).

* ' ~~~~~~~~~/s/_ L

Attorney of Record for _

A suggestion that an appeal be reheard in banc shall contain one or both of the 0

following statements of counsel, as applicable, at the beginning of the suggestion:
Based on my reasoned and studied professional judgment, I believe the
panel decision is contrary to the following decision(s) of the Supreme 'P
Court of the United States or the precedent(a) of this court: (cite
specifically the decision(s) or precedent(s)). 5
Based on my reasoned and studied professional judgment, I believe this
appeal requires answer to one or more precedent-setting questions of
exceptional importance: (set forth each question in a separate sentence). L

/s/ g
Attorney of Record for Li

(c) Suggestion for hearing in banc; response; fornnat; service; length; cover;
certificate of interest; number of copies. A suggestion for hearing in banc or
response if requested by the court shall be in the form prescribed by Rule 32(a)
of the Federal Rules of Appellate Procedure. A suggestion for hearing in banc
shall not exceed five pages, excluding pages containing the certificate of interest,
table of contents, table of citations, and any addendum containing statutes, rules,
regulations, etc. The cover shall contain the information required of brief (see 7
Fed. Cir. R. 32(e)). The cover of the suggestion shall be yellow and the cover of
the answer, if one is required by the court, shall be brown. A certificate of
interest (see Fed. Cir. R. 47.4) shall immediately follow the cover. Fifteen copies l
of the suggestion for hearing in banc shall'be filed with the court, and two copies
shall be served on each party separately represented. 7

Li
(d) Suggestions for reheanng in banc; response; fonnat; service; length; cover;

cerificate of interest; appendix; number of copies A suggestion for rehearing in
banc or response if requested by the court shall be in the form prescribed by Rule Li
32(a) of the Federal Rules of Appellate Procedure. A suggestion for rehearing in
banc or response may not exceed 15 pages, excluding pages containing the
certificate of interest, table of contents, table of citations, and any addendum

L
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containing statutes, rules, regulations, etc. The cover shall contain the
information required of briefs (see Fed. Cir. R. 32(e)). The cover of the

rlllk suggestion shall be yellow and the cover of the answer, if one is required by the
L court, shall be brown. A certificate of interest (see Fed. Cir. R. 47.4) shall

immediately follow the cover. A copy of the opinion in the appeal sought to be
reheard shall be bound with the suggestion as an appendix. Fifteen copies of the
suggestion for rehearing in banc shall be filed with the court, and two copies shall
be served on each party separately represented.

L
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TO: Honorable James IL Igan, Chair, and Members of the Advisory
Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter

DATE: October 10, 1994

SUBJECF: Item 93-3, amendent of Rule 41 to expand the 7 day period for
the mandate;
Item 93-6, amendment of Rule 41 regarding the effective date of the
mandate

L Item 93-3, oadnt of Rule 41 to expand the 7 day period for issuing the
mandate.

A. Backg- nd

A proposed amendment to Rule 40, which lengthens the time for filing a petition
for rehearing from 14 to 45 days in a civil case involving the United States, will become
effective on December 1, 1994, unless Congress acts to overrule it. A companion
L amendment to Rule 41(a) is also pending before Congress.

Rule 41(a) currently requires a court of appeals to issue its mandate 21 days after
entry of judgment. The 21 day period means that the mandate generally issues 7 days
after expiration of the time for filing a petition for rehearing, which is currently 14 days
for an parties. Rule 41(a) futher provides that the timely filing of a petition for
rehearing ordinarily stays the mandate until disposition of the motion. Because the
proposed amendment to Rule 40 lengthens the time for filing a petition for rehearing tor 45 days in some, but not all cases, issuing the mandate 21 days after entry of judgment
will be inappropriate in those instances in which the time for filing a petition for
rehearing has not yet expired.

The proposed amendment to Rule 41 generally requires a court of appeals to
issue the mandate 7 days after expiration of the time for filing a petition for rehearing.
As a result the mandate usually still will issue 21 days after entry of judgment unless the
time is extended by the filing of a petition for rehearing In civil cases involving the
United States, however, the mandate will issue 52 days after entry of judgment, or laterL if a petition for rehearing is filed.

When the proposed amendments to Rule 40 and 41 were published for comment,
L Judge Newman suggested that a court should be able to issue the mandate "within 7

daysW after expiration of the time for filing a petition for rehearing or after denial of a
petition for rehearing Judge Newman's suggestion would allow a court of appeals to

L enter the mandate earlier than 7 days after the relevant event. The Advsory Committee
did not adopt, that suggestion believing that there-shouldbe. adaycertainior ssuanceDf
the mandate.

L



Ironically, the Advisory Committee's discussion of the suggestion actually focused
upon whether 7 days is too short a time rather than too long a time. One Committee
member noted that a proposed aedment to Rule 41(ft also currently pending before
Congress, requires a petition for a stay of mandate to show that a petition for ceiorari
"would present a subtantal queston and that there is good cause for a stay." The rb
member noted that the new r may me it more difficult for thle party
seeking astayootioe th7ayeod

As evidenced by the fact that the proposed amendments to Rules 40 and 41 are
currently pendigbefre f Cogrethe AdvryCommittee decided to send the
proposed amendments forward to the Standing Committee. The Advisory Committee 7
decided, however, to t t the of ether the 7-day period is appropriate.

B. Discussion

Because the amendments to Rule 41(b) do not appear to be a major departure
from current practice in most circuits, it is not clear that there is a need to extend the 7- Li
day period.

Although the proposed changes to Rule 41(b) require a party to show grounds for K
a stay, a party has the time period for filing the petition for rehearing (14 or 45 days) as
well as the 7 days thereafter to formulate the arguments and obtain a stay. A party, L
therefore, has a minimm of 21 (or in a civil case involving the United States 52) days in
which to obtain a stay. If a party files a petition for rehearing, it is likely that the time
will be extended a few days awaiting the disposition of the motion and, therefore, the
actual period may be longer than 21 or 52 days. In addition, the arguments for granting
a stay are often the same arguments presented in the petition for rehearing so it should
be possible to prepare the motion for stay simultaneously with the petition for rehearing.

Moreover, the proposed amendment to Rule 41(b) may not significantly alter the
type of information that must be presented to a court to obtain a stay or the ease with
which a stay is granted. Local rules in three circuits require a showing similar to that
required by proposed Rule 41(b); that is 'that a petition for certiorari would present a C

substantial question and there there is good causelfor a stay."1 Three other circuits L

1 D.C Cir R. 41(a)(2) (E stay of the suance of mandate shall not be granted
unless the motion sets forth facts showing good cause for the relief sought"); 4th Cir. n
LOP. 412 ("the motion must present a substantial question or set forth good or L

probable cause for a stay"); 7th Cir. R. 41(a) (In the absence of extraordinary need, the
mandate will not be stayed ... cxcept upon a specific motion which includes ... [a]
substantial showing that the petition for certiorari which is being filed raises an
importantI questionmeriting review by the-,Supreme Courts).

2



L
rL require a similar showing in criminal appealsW Four additional circuits make it clear

that a stay of mandate is not granted simply upon request?

If it is true that the a ment of Rule 41(b) will not sgnificantly alter current
practice, the 7-day period should be ufficient. Te 7-day time period apparently does
not presently cause any difficulties. If a mandat issues and a stay is subsequently
granted, the iut recalls the mandate. If that practice is undesirable, an amendment
stating that if a motion for a stay is filed, the mandate cannot issue until the court acts
on the motion might be preferable to lOgthening the 7-day period.

L

2 5th Cir. R. 41.1 (in a criminal appeal -[u]ness the petition sets forth good cause
for stay or clearly demonstrates that a substantial question is to be presented to the
Supreme Court. the motion shall be denied"); 8th Cir. R 41A (in a criminal appeal the
court will grant a stay "only if the motion sets forth good cause for a stay or clearly
demonstrates a substantial question is to be presented to the Supreme Court;" in a civilL case, the court "may deny a stay of mandate if the question would not likely be
appropriate for determination by the Supreme Court"); 11th Cir. 41-1(a) (in a criminal
appeal a stay "will be denied unless it shows that it is not frivolous, not filed merely for7 delay, and shows that a substantial question is to be presented to the Supreme Court or
otherwise sets forth good cause for a stay).

7 3 It is likely that there is little actual difference between the practice in these four
L circuits and those previously mentioned. The rules in these four circuits differ from the

others in that they do not require the motion for a stay to show that there are grounds[: for granting the stay. The rules in these circuits state that it is sufficient if the court
makes an independent determination there are grounds for the stay. Presumably that is
the practice in the other circuits as well. 1st Cir. R. 41 (in a criminal case mandate will

L issue and bail will be revoked 'except upon a showin& or an independent finding by the
court of probable cause to believe that a petition would not be frivolous, or filed merely
for delay'); 6th Cir. R. 15(a) (mandate will issue "unless there is a showing, or anL independent determination by the court that a petition for writ of certiorari would not be
frivolous or filed merely for delay"); 9th Cir. R 41-1 (a stay will not be granted 'if ther CoOrt determnines t the petition for ceitoran would be frivolous or filed merely forL delay'); 10th Cir. 1L 41.1 (in a criminal case mandate will issue "except upon a showing
that a petition to Stay the mandate would not be frivolous or filed merely for delay, or an
independent fidi. . . to the sue effect;" in a civil case mandate will issue "absent a

L finding by the court that a petition for certiorari would not result in pointless delay').
r
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C. Drafts
LJ

- 1. Draft One -changing 7 daysto 14

If the Committee decides to lengthen the 7-day period, the only change needed is
to change 7 days to 14 days (or whatever period the Committee recommends) in Rule
41(a). For example:

Rule 4L Issuance of Mandate; fSty f Mandate4

1 (a) Date of Iswnce. - Tbe mandate of the court mu issue 7.14 l

2 days after the expiration of the time for filing a petition for rehearing

3 unless such a petition is filed or the time is shortened or enlarged by order.

4 A certifed copy of the judgment and a copy of the opinion of the court, if

5 any, and any direction as to costs shall constitute the mandate, unless the Li
6 court directs that a formal mandate issue. The timely filing of a petition

7 for rehearing will stay the mandate until disposition of the petition unless

8 othenrise ordered by the court. If the petition i's denied, the mandate must L

9 issue 7 _a days after entry of the order denying the petition unless the time

10 is shortened or enlarged by order.

Committee Note

1 Subdivision (a). The time for issuance of the mandate is extended
2 from 7 to 14 days after expiration of the time for filing a petition for
3 rehearing or, if such a petition is filed, after entry of the order denying the

Li4 petition. The Committee believes that the additional time is necessary to

4 This draft presumes that the amendments currently pending before Congress will
become effective on December 1 and, therefore, uses the amended rule as the baseline.
No style changes are proposed in this draf At the time of this writing, I have not yet K
seen the Style Subcommittee's recommended changes for this rule and I am not certain
when and how to integrate those changes in Wrules in progress.*
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5 give a party a realistic opportunity to obtain a stay of the mandate before
6 its issuance. The recent amendment of subdivision (b) of this rule requires
7 a motion for a stay of mandate to show that a petition for certiorari would
8 present a substantial question and that there is good cause for a stay. That
9 new requrement may make it unlikely that a motion for a stay can be

10 prepared and determined within 7 days.

l
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2. Draft Two - style revisions

Although I am not certain how we will proceed to incorporate the
Stle Subcommittee's work in the rules in progress, I found it difficulit to
proceed further without hying to make the working draft closer to what I
believe the Style Subcommittee wants. Therefore, Draft Two is simply a
possible style revision. Although I have not yet received the Style
Subcommittee's firstdraft of Rule 41, I have had the benefit of Mr.
Garnei$ first draft. Using his ideas and a few of my own, Rule 41 might
look something like the followin:

Rule 4L Issuance of Mandate; Stay of Mandate

1 (a) 2he Mwidate:. Date of Is=s

2 (1) Unless the court directs that a formal mandate issue. the

3 mandate consists of a certified copy of the judgment. a copy

4 of the court's opinion, if any. and any direction about costs.

5 jW~A The mandate of the eawt mumsstuec :; days after the

6 expeirain of the fim for filin a pefitien for rthcaring [

9 coyof the opinion of the court, if any, and any dir-ection as

10 to wo~t shnll eoAntite the mandate, unles the eourt dir-eets

11 tat a formal momndute Wec. Tle court must issue its

12 mandate 7 days after the time for filing a petition for

13 rehearing expires. unless an order shortens or extends the

14 time or a petition for rehearing is filed. The timely filing of

15 a petition for rehearing will stays the mandate until

16 s[ithe court disos of the petition. unless 7therise

6
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J 17 ordered-by the court orders otherwise f the petition is

w 18 denied, the ma tc must ise the n e 7

19 days after entry of the order denying the petition unless the

L 20 time is shortened or clngcd by order but an order =ay

21 shorten or extend the time.

22 (b) Stay of Mandate Pedi Peiion for Ceraiwi A party who-fies

23 fjjjg a motion requesting a stay of mandate pending petition to the

24 Supreme Court for a writ of certiorari must ile, at the same time,

25 fil proof of service on all other parties. The motion must show

26 that a petition for certiorari would present a substantial question

27 and that there is good cause for a stay. The stay m -ot cannot

28 exceed 30 days. unless the period is extended for cause shown or

29 unes duri the ped of the By, a notice - the erk of the

30 Supreme Court is filed files a notice during the stay

31 indicatg that the party who has obtained the stay hes filed a

32 petition for the writ in which In that cae the stay

V 33 continued until finl diwosa by the Supreme Courtfib

3 34 dipzizi The court of appeals must issue the mandate

35 immeatly when a copy of a Supreme Court order denying the

36 petition for writ of certiorari is filed. Te court may require a bond

37 or other security before We granting or eiid-mmi u'mcninuing a

38 stay of Me mandate.

7



H
3. Draft Three - motion for a stay pending petition to the Supreme Court for K

a writ of certiorari

If the Committee ecides that it is unnecessary to expand the 7-day period in all
instances, but the Committee wishes to ensure that the mandate does not issue while a
motion for a, say of mandate is pending, Rule 41(a) could be amended to provide that
the mandate cannot issue while the motion is pending. The D.C. Circuit rule contains
such a provision. D.C. Ci. R L41(a)(2). L,

Rule 4L Issuance of Mandate; Stay of Mandate

1 (a) Ye Mada Date of 1

2 X l~ess the court directs that a formal mandate issue. the

3 mandate consists of a certified copy of the judgment a copy

4 of the court's opinion. if any. and any direction about costs.

5 .( The manduatz of the court must issuc 7 days after thc

6 cxpiratimn of the tim for filing a petitiomn for chcaring

7 unle~~~Mss soeh a peik isn fLLed or th esa shortene er

8 znlarged by order. A ertefied copy of the judgment and a

9 coppy of the opini3n of the caurt, if any, and any dirctizn as

10 toeosts shall enstitutc the mandate, unless the court directs

11 t"t a formal mawlt iu The court must issue its

12 mandate 7 days after the time for filing a petition for L
13 rehearing expires unless an order shortens or extends the

14 time. or a petition for rehearing or a motion for a stayf

15 mandate pending petition to the Supreme Court for a writ of

16 certiorari is filed, The timely filing of a petition for

17 rehearingor thMiig of a motion for a stay of 'mandate a

17~~~~~~~~~~~~~~~ II



18 pending petition to the Supreme Court for a writ of

19 sartiori- wR} stays the mandate until dspe We

L 20 i5R= of the petitionor motiof, unless

21 by the At orders gotheris. If the petition is de-Hied court

1 22 denies the petition for rehearing or the motion for stay of

23 mandate the mOe wt must issue the mandate 7

24 days after entry of the order denying the petition or motion

L 25 _nlzw th tiff if 9NWtznd ef eacged by lder .bkutn

26 order may shorten or extend

Committee Note
L

1 Subdivision (a). The amendment provides that the filing of aE 2 motion for a stay of mandate pending petition to the Supreme Court for aE 3 writ of certiorari delays the issuance of the mandate until the court
4 disposes of the motion. If the court denies the motion, the court must
5 issue the mandate 7 days after entering the order denying the motion. If
6 the court grants the motion, the mandate is stayed according to the terms
7 of the order granting the stay. Delaying issuance of the mandate
8 eliminatesthe need to recall the mandate if the motion for a stay isL granted. If, however, the court believes that it would be inappropriate to

10 delay issuance of the mandate until disposition of the motion for a stay, the
L 11 court may order that the mandate issue immediately.

L

L
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IL Item 93-6, amendment of Rule 41 regarding the effective date of a court's l
judgment or order.

A.Rend ' ' °

in August 1993, Solicitor General Days wrote to the Advisory Committee
proposing a different amendment to Rule 41. He suggests that Rule 41 should specify F
that a mianate is effective upon issuance. (A copDy of his letter is attached.) The
Solicitor General's letter notes that in the absence of a rule provision, the mandate could K
be considered efecve 'when it is issued, When it is recived by the district court or@
agency to whi it issent, or whenthe courtor agency below acts upon it" The Solicitor
General's letter implici assumes ibhaa u nt or der of a court of appeals is not L
effective until the mandat is effecte. .

The Solicitor's office was unable to find any case law addressing this issue, and
identified only one local rule doing so. Fourth Ciruit LO.P. 41.1 states that "on the date
of issuance of mandate, the Clerk of the Court will issue written notice to the parties and
the clerk of the lower court that the judgment of the Court of Appeals takes effect that K
day.-S In addition to the Fourth Circuit authority cited in the letter, the Tenth Circuit
also has an LO1. governing the effectiveness of a judgment. It provides that judgments
of the court take effect upon the issuance of the date."

As a result the Solicitor suggests a in Rule 41(a) to state that a mandate is
effective immediately upon iance. Specifically, the Solicitor General's letter suggested
that the following sentence be added to Rule 41(a).

The mandate of the court is effective on the date it is issued and shall be L
considered as having been entered on the docket of the court or agency
below on the date of its issuance. 7

In addition, the Solicitor General notes that the same issue arises with respect to
Supreme Court mandates. He suggests that the Advisor Committee either 1) amend
FRAP 41 to state that the mandate of the Supreme Coirt is effective on the date it is l
issued as to any case on review from a federal court of appeals, or 2) suggest that the
Supreme Court amend its rules to include such a provision. K

The Solicitor Generars letter was not the first time that uncertainty about the
effective date of a court of appeals' judgment or order has been brought to the attention L

Li

s Although the Solicitor Generals letter cites 4th Cir. R 41.1, my 1992 version of K
the 4th Circuit rules includes no such rule. I believe the correct citation is to 4th Cir. E
L02. 41.1.

' 10th Cir. LO.P. VIILB.1. L
10



of the Advisory Committee. The NLRB raised the same issue when it commented on
the proposed amendments to Rules 40 and 41, which lengthen the time for filing a
petition for rehearing in civil cases involving the United States.

The NLRB opposed lengthening the time for filing a petition for rehearing
because the Board believed the change would delay the effectiveness of enforcement
orders. The NMIB stated that although the law is unclear about the effective date of a
judgment or order, it believes that an enforcement order becomes effective only upon
issuance of the mandate. Since lengthening the time for filing a petition for rehearing
would delay the issuance of the mandate, and presumably the effective date of an
enforcement order, the NLRB opposed the change.

The Advisory Committee approved the changes to Rules 40 and 41 inspite of the
NLRB's opposition. Several members of the Advisory Committee noted that a court
may direct that the mandate issue forthwith when immediate ice is warranted.

The NLRB suggested a different solution to the problem. The Board suggested
that the rules be amended to state that a judgment enforcing an order of an
administrative agency is effective immediately upon issuance, ie. before issuance of the
mandate.

B. Discussion

The Solicitor General and the NIRB raise related but distinct questions. The
NLRB raises the broader question of the time at which a court of appeals judgment or
order becomes effective. Should it be considered effective upon entry of the order or
judgment, or not until issuance of the mandate? The Solicitor General assumes that a
court of appeals' judgment is not effective until issuance of the mandate, but wants to
clarify whether the mandate is effective upon issuance, upon receipt by the lower court,
or upon action by the lower court.

1. The NLRB question

The time at which a court of appeals judgment or order becomes effective is not
simply of theoretical interest It has clear impact when a case involves injunctive relief.
The Solicitor General's letter uses as an example a case in which a district court issues
an injunction that is reversed on appeal. Ihe party prevailing on appeal must continue
to comply with the injunction until the court of appeals judgment is effective. As the
NLRB's letter points out, the same question arises when a court of appeals exercises its
administrative enforcement jurisdiction. An order enforcing an administrative agency's
decision may be injunctive in nature in that it requires some immediate affirmative
action. The obligation to act arises only when the court of appeals judgment is effective.

L~~~~~



I found no direct authority establishing that a court of appeals judgment becomes
effective upon issuance of the mandate. The general understanding is that a court of
appeals decision is not "final" until issuan of the mandate and, thus, that the court of LJ
appeals still has jurisdiction until issuance of the mandate. See, ecg., UnitedStes.i
Riyrea 844 FI2d 916, 926 (2d Cir. 1988), Zakalaia v. Mount Sinai Medical Center 906
F.2d 645, 649 (11th ir. 1990).

That "finaity"IS equivalent to "effectiveness" of the ourts judgment is less clearly
stated, but aparentlyis the generil undanding hat it must be so, is not a foregone LI
condusion As hthe NLRB'scomnt s oui, a ditrict court's injunctive order is
effectiv upni ules se b hei ourt or a reviewig court.

I found one case in which the court of appeals implicitly equates finality with
effectiveness. In re 2bgn . 655 F.2d 997(9thtCikr 1981), a 4 uistr court held an 7
attorney in contempt for refusing to answer certain qstions in a pre-tral hearing.
The attorney appealed cl!iming that the atonecient ge applied. n August the

court of apel entered judgment stating thtteatre-letpiieewas one3
inapplicablenced the trial reoxnimenced int attorneyo
again rsed to answer questions that, h thog e e d by the attorney-client
privilegelan the disctcor aga n fod in ttorney's 7
petition for rehearig was pending, the t of a s did not issue its mandate until Li
October. `e, court of appeals held that the district court sould not have held the
attorney in contempt before issuance of the mandte se e controversy regarding
the appiity of he attorney-lient pivilegeha not become fin as it was still
before Similar circuit has s thebltions of the

parie a~ ~ ~edunil hecort' mndteisses . .. Fnbrgv. ulivin658 F2dK
93, 96n (3rdr191),,bahc).

I- F| n , i t [ W

h sot,' the NLRB's suggestion, that the rules be amended so that aAjudgment
enforing an 'order andiranistrative agency is efective immediately upon issuance, U
would sem Woiea dep e from curent u a hen appropriate, a court of
appeals m achieve that result by orderig iimdite issuance of the mandate. i But to 37
treat the order as effective before issuance of the mandate, would be a gficant L

change.

2. The Solicitor General's question

T~he Solicitor General's sggestion assume that the of the mandate is the V
event making a court of appeals judgment effective, but wants to clarify whether it is
effective upon issuance, receipt of the mandate by the lower court, or upon action by the V
lower court.,

The Solicitor General suggests that rule 41(a) should be amended to provide that
the mandate is effective on the date it is issued. Tat is consistent with LOY.'s in the U

12 3. . . . .~~~~~~~~~~~~~~~~~~~~~~~~3



Fourth and Tenth Circuits. The Solicitor further suggests that the rule provide that theL Iimandate ushall be considered as having been entered on the docket of the court or
agency below on the date of its issuance.! The latter language may not be necessary. It
seems to assume that entry of the mandate on the lower court's docket is necessary to its
effectiveness. But if Rule 41 dearly states that the mandate is effective upon issuance,

L the issue would be settled

r CC Draft

Rule 4L Isuance of Mandate; Stay of Mandate

lo 1 (a) zke Mandate Date of halice,- Effus Date.

2 ( 1) Unless the court directs that a formal mandate issue.
L

3 mandate conits of a certified cp of the judgm=nt a c

LI 4 of the court's Ggpni if n and any direction about costs,

5 ' The mmndate of t^ saurt mat days after the

6 expiraionf &e time fr filing a pzitk or r --

7 uunessch s a petitien is filed or the time is shortened or

l. 8 enlarged, by order. A certified eMofy- the judgmen an

9 eap of th pno ftesme; ifA, an &Wd~eina

10 to costs shall cnstitute thde Rnadate, unless the court directs

11 that a formal mandate istuc. The court must issue its

12 mandate 7 da after the time for filing a petition for

13 rehearing expires, unless an order shortens or extends the

LI 14 time or a petition r reheanisfiled, The timely filing of

15 a petition for rehearing wM stay: the mandate until

16 dise"" the court Uses of the petition. unless otherwise

L 17 edderdy the court orders otherwi. If the petition is

Lo 13
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18 - denied, the _ court must issue the mandate 7

19 days after entry of the order denying the petition viesscthe U

20 Vivid hortcnc4 or nllrgcd by order but an order may u

21 shorten or extend the time.

22 2 The court's mandate is effective on the day the court issues

23A',

Committee Note

1 Subdivision (a). Paragraph (3) has been added to subdivision (a). L
2 Paragraph (3) provides that the mandate is effective on the day the court
3 issues it. A court of appeals'judgment or order is not final until issuance
4 of the mandate; at that time the parties' obligations become fixed. This
5 amendment is intended to make it clear that the mandate is effective upon
6 issuance ad that its effectiveness is not delayed until receipt of the L
7 m e by the lower court or agency, or until the lower court or agency
8 acts upon it. This amendment is consistent with the current understanding. r
9 See, ag., 4th Cir. LOYP. 41.1; 10th Cir. LO.P. VIII.B.1. Unless the court L

10 orders that the mandate issue earlier than provided in the rule, the parties
11 can easily calculate the anticipated date of issuance and verify issuance H
12 with the clerks office. In those instances in which the court orders earlier
13 issuance of the mandate, the entry of the order on the docket alerts the
14 parties to that fact. ' °

1I
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Attachment A
L Local Rules

LOCAL RULES AND LO.P.'s

L DSC. Or. R. 4L Issuance of Mandate; Stay of Mandate; Remand
(a) Mandate.

(1) rme for i . While retaining discretion to direct immediate
L issuance of its mandate in an appropriate case, the court ordinarily will include as

part of its disposition an instruction that the clerk will withhold issuance of the
mandate until the expiration of the time for filing a petition for rehearing or a
suggestion for rehearing in banc and, if such petition or suggestion is timely filed,
until 7 days after disposition thereof. Such an instruction is without prejudice to
the right of any party at any time to move for expedited issuance of the mandate
for good cause shown.

(2) Stay of Mandate. A motion for a stay of the issuance of mandate shall
not be granted unless the motion sets forth facts showing good cause for the relief
sought. If a motion to stay issuance of the mandate is denied, the mandate
ordinarily will issue 7 days thereafter. If the motion is granted, the stay ordinarily[ will not extend beyond 30 days from the date that the mandate otherwise would
have issued. If a timely motion to stay issuance of the mandate has been filed,
the mandate shall not issue while the motion is pending. If a party obtains a stay
of issue of the mandate, that party shall inform the clerk of this court whether
a petition for a writ of certiorari has been filed with the Supreme Court within
the period of the stay.Lhe clerk may grant an unopposed motion to stay issuance of the mandate
for a period not longer than 30 days from the date that the mandate otherwise
would have been issued. No motion to stay issuance of the mandate shall beL granted !by the clerk until after the response time has passed, unless the moving
party represented in the motion that all other parties either consent to the stay or

F do not object thereto. Mbe clerk may submit any motion governed by this
subpara rah to the panel of the court that decided the case.

(3) Writs. Noman ashallisue inconnection with an order granting or
denying a writ of ma ms or other special writ but the order of judgment

LI granting or edenying & relief sogt shl ome effective automatically 21 days
after issuance si the Iee of an order orM othe cial direction of this court to

I ~~the contay
( ant oontg. Recall if Rehearing in Banc Granted. When rehearing in

banc is grate, te ort wil recall the mandate if it has been issued.
(b) Remand. If e record in any case is remanded to the district court or to anLagency tis urtretains jurisdiction over th case. If the case is remanded, this
court does not retan jurisdictio, and a new notice of appeal or petition for

To revew wl be if a party seeks review of the proceedings conducted onL remand'

L 15
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Attachment A
Local Rules

1st Cir. R. 4L Stay of Mandate.
Whereas an increasingly large percentage of unsuccessul petitions for

cerioriar have been filed in this circuit in criminal cases in recent years, in the
interests of minimizing unnessay delay in the administration of justice mandate
will not be stayed hereafter in criminal cases following the affirmance of a
conviction simply upon request. On the contrary, mandate will issue and bail will
be revoked at such time as the court shall order except upon a showing, or an
independent finding by the court, of probable to believe that a petition
would be frivolous, or filed merely for delay. See 18 U.S.C. J 3148. The tb

court willrevke bail even before mandate is due. A comparable principle Will
be applied in connecion with affirmed orders of the NLRB, see NLRB v. Athbro
hvxision Engineelig 423 F.2d 573 (1st, Cir. 1970), and in other cases where the
court believes that the only effect of a petition for certiorari would be pointless
delay. -

2nd Cir. R 4L Issuance of nandate. 7
Unless otherwise ordered by the court, the mandate shall issue forthwith in

all cases in which (1) an appeal from an order or Judgment of a district court or a
petition o review or enforce an order of an agency is decided in open court, (2) a
petitionlfor a writ of mandamus or other extraordina writ is adjudicated, or (3)
the clerk enters an order dismissing an appeal or a petition to review or enforce
an order of an agency for a default in filn, as directed by an order of the court r
or a judge. L

4th Cir. LO.P. 4L Issuance of Mandate; Stay of Mandate.'
41.1 Mandia On the date of isance of mandate, the Clerk of the Court

will issue written notice to theparties and the clerk of the lower court that the 7
judgment of the Cort of fApls takes effect that day. The trial court record L

will be returned to the clerk of the court with the issuance of the
mandate. -

41.2 Moion fr say of th mandte A motion for stay of the issuance of
the mandate shall not be; grated simply upon request Ordinarily the motion
shall be denied unless there is a specific showig that it is not frivolous or filed
merely for delay. The motion mut present a substanial question or set forth
good or probable cause for a lstay.O t the motion need be filed.
Stay requests are noallyacted witut a request for a response.

16
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Attachment A
Local Rules

V 5th Cir. R. 4L Issuance of Mandate; Stay of Mandate
41.1. Sty of Mandate - Cdmbial AppeaLL A motion for a stay of the

issuanc of a mandate in a direct criminal appeal filed under FRAP 41 shall not
be granted simply upon request Unless the petition sets forth good cause for stay
or dearly demonstrates that a substantial question is to be presented to the
Supreme Court, the motion shall be denied and the mandate thereafter issued
forthwith.

41.2 Recall of Mandate A mandate once iWed shall not be recalled
except to prevent injustice.

41.3. Effect of Grting Reheaing En Banc. Unless otherwise expressly
provided, the effect of granting a rehearing en banc is to vacate the panel opinion
and judgment of the Court and to stay the mandate.

6th Cir. -R. IS Mandate
(a) Stay of Mandate. In the interest of minimizing unnecessary delay in

the administration of justice, the issuance of the mandate will not be stayed simply
upon request. Tne mandate ordinarily will issue pursuant to Rule 41(a) of theFederal Rules of Appellate Procedure unless there is a showing, or an
independent determination by the court that a petition for writ of certiorari would
not be frivolous or filed merely for delay.

L. (b) 1ime for Fling Motion to Stay. A motion to stay the mandate must be
received in~ the clerk office within twenty-one (21) days after the entry of
Judgment or seven (7) days from entry of order on petition for rehearing.

(c) Duration of Stay Pending Application for Certiorari A stay of the
mandate pending application to the Supreme Court for a writ of certiorari shall
not be effective later than the date on which the movant's application for a writ ofL certiorari must be filed pursuant to 28 U.S.C 1 2101 or Rule 20 of the Supreme
Court Rules, as applicable. .If during the period of the stay there is filed with the
derk a notice from the clerk of the Supreme Court that the party who has

L' obtained the stay has filed a petition for the writ in that court, the stay shall
continue until final disposition by the Supreme Court. Upon the filing of a copyr of an order~ of the Supreme Court denying the petition for writ of certiorari the
mandate shall issue immediately.

7th COr R. 4L ty f Mandate or Stay of Execution of Judgment Enforcing
Administrative Order

(a) Mandate OdIn Wad Not Be Sayed In the absence of extraordinary
LT need, the mandate wi not be stayed at the request of a party, except upon a

specific motion which includes:
(1) A certition of counsel that a petition for certiorari to the Supreme

U'~~~~~~~~~*A eH



Attachment A
Local Rules

7[
Court of the United States is being filed and is not merely for delay. L
(2) A statement of the specific issues to be raised in the petition for
certiorari
(3) A substantial showing that the petition for certiorari which is being
filed raises an importan estion miting revew by the Supreme'Court
b) rt r Filg Motion to Stay. - An motion to stay the mandate must be A

fied prior to the regularly scheduled date for of the mandate. Ai

(c) Syf ExutioQf Judgnat Enbrcig sat e o r Suject to
Sae iRequidrent as Stay of Mandate Exmcution of a mnt eforing an
order of an adinistrative agency willbe stayed o on the conditions provided
in subparagraph ith rspt to a a .

(d) Notice to Cerk of Filing Petonfr iorai An attorney filing a F7
petition for certiorari or notice of appeal with the, Supreme Court shall on the L
date it is mailed or filed, notify the clerk of this Court by telephone of the mailing
or filing.

8th Cir. R. 41A. Stay or Recall of Mandate
In a direct crimina appeaL the court will grant a motion for stay of
eof a mandateunder FRAP 41 only'if the motion'sets forth good cause L

for a stay or dearly demonstrates a substantial question is to be presented to the
Supreme Court.

in civil cases including agency proceedings, the court may deny a stay of
mandate if the question would not likely be appropriate for determination by the
Supreme Court [C

Once Iissud, a mandate will be recalled only to prevent injustice.

9th Cir. R. 41-1 Stay of Mandate
In the interest of minimizng unnecessary delay in the administration of

criminal justice, al motion for stay of mandate pu nt o FRAP 41(b), pending [
petition to the Supreme Court for certiorari, Will not be granted as a matter of
course, but will be denied if the Court determines that the petition for certiorari
would be frivolous or filed merely for delay. [

In other cases including National Labor Relations Board proceeding, the
Court may likewise deny a motion for stay of mandate upon the basis of a similar
deter tion.

Circuit Advisory Committee l
Note to Rule 41-1 L

Only in exceptional circumstances will a panel order the mandate to issue

18



Attachment A
Local Rules

L xmmediately upon the filing of a disposition. Such circumstanc include cases
where a petition for rehearing, suggestion for rehearing en banc, or petition for
writ of certiorari would be legally frivolous; or where an emergency situation
requires that the action of the Court become final and mandate issue at once.
The mandate will not be stayed automatically upon the filing of an application to
the Supreme Court for writ of certiorari. However, a stay may be granted upon

L motion.
When the Court receives a motion for stay or recall of mandate, the Clerk

sends it to the author of the disposition or if the author is a visiting judge, to the
presiding judge of the paneL The author or presiding judge rules on the motion.The motion will not be routinely granted; it will be denied if the Court
determines that the application for certiorari would be frivolous or is made
merely for delay.

10th Cor. R., 41 Issuance of Mandate; Stay of Mandate
41.1L Stay Not Rouinely Gated

L 41.1.L Criinal Cases To minimize delay in the administration ofL justice, following the affirmance of a conviction in criminal cases the
mandate will issue and bail will be revoked at such time as the court shall
order except upon a showing that a petition to stay the mandate would not
be frivolous or filed merely for delay, or an independent finding by the
court to the same effect, or by a judge of the hearing panel to the same
effect. The Court, or a judge of the hearing panel, may revoke bail before
the mandate is issued. See 18 U.S.C # 3141(b).

41.1.2 Cii Ca= A principle comparable to 10th Cir. R. 41.1.1
Lo will be applied in connection with affirmed orders of the National Labor

Relations Board and in other cases, absent a finding by the court that a
petition for certiorari would not result in pointless delay.

L 41.2 Effect of Ptition fiReha. A timely-filed petition for rehearing wilstay the mandate until disposition of the pi, unless otherwise ordered by the
court. If the court has ordered the mandate to issue forthwith to minim delay
in the resolution of the appeal, a dimely petit for rehearing may be denied
without recalling the maidate. If the petito is granted; the mandate will be

: ~~~recalled. peI:i

10th Or. LO.P. VIUL Decsion-Mandate-C-ats.

V B. Mandate
1. 1wmc& Judgments of the court take effect upon the issuance of the
mandate. The mandate of the court of appeals is issued 21 days after entry

V 19
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Attachment A L
Local Rules J

of judgment, unless either a timely petition for rehearing is pending or an [)
explicit court order shortens or lengthens this period. ...

:J
11th Or. R. 41-I. Stay or Recall ofMandateg.

(a) 'A motion filed under FRAP 41 for'a stay of the issuance of a mandate LJ
in a direct cininal appeal Shall not be granted upon request. Ordinarily the
motion ,will be denied unless it shows that I it is, not frivolous, not filed merely for
delay, and sh that a ,su l queston is to be presented to the, Supreme,
Court or otherwi se ts th good fr a stay.

(b) A mandte o issued bhll iot be recalled except to prevent
injustice. Li

(c) Unless otherwise expressly provided, granting a suggestion for
rehearing en banc vacates the panel opinion and stays the mandate.

(d) Because the timely filing of a petition for rehearing will stay the Li
mandate under FRAP 41, and because a suggestion for,rehearing en banc is also
treated as a petition for rehearing under 11 Cir. R. 35-6, upon timely filing of a
petition for panel rehearing or suggeton of rehearing en banc, the mandate is
stayed until disposition therefunless otherwise ordered by the court

ipo, '', by th cort

Fed. Cir. R 4L Issuance of mandatee stay of mandte.
An order dimissina case on, csen or fr failure to prosecute, or

dismissing, remanding, ,or r ringa case on motion, shall constitute the
mandate. Tbe date of the certfifed order shall be the date of the mandate. In
appeals dimised or Ntransfere y the court sua sponte in an opinion, the
mandate shall be ied in regular course.

Practice Note. ggesin r heag in banc does not stay mandate. If a F
petition ,for reheari is denied,,the mandate will be issued 7 days
thereaftr even if a sugs for rehearing in banc is pending.

Relation of mandateIto APplication fir certiorli stay of mandatel
That a ad issu s not affect the right to apply to the

Supreme Court for writ of certiorari Consequently, a motion to stay the
Mandate is expected to advance reasons for the stay other than merely the Li
intention to apply for cerorri, eg., to forestall action in the trial court or
agency that w'uld nsstate a reedial order of the Supreme Court if the
writ of certiorari were to be granted. L
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Office of the Solicitor General

L
The Solicior General Washington, DC 20530

r ~~~~~~~~~~AUG 12 M9
The Honorable Kenneth F. Ripple
Chairman, Advisory Committee on

Appellate Rules
208 U.S. Courthouse
204 Main StreetLI South Bend, Indiana 46601-2122

Re: Proposal For Amendment to FRAP 41 ConcernfiT)g 
tale

Issuance of Mandates.

Dear Judge Ripple:

: would like to propose that the Committee consider amending
FRAP 41 to clear up a matter of confusion concerning 

the issuance

of mandates by the courts of appeals.

L Rule 41(a) currently states that the mandate of the court

shall issue 21 days after the entry of judgment, unless 
the time

is shortened or enlarged by order. A timely-filed petition for

rehearing will stay the mandate until disposition 
of the petition

unless otherwise ordered by the court. If a petition is denied,

the mandate will issue 7 days after entry of the 
order denying

the petition, unless the time is enlarged 
or shortened by order.

A certified copy of the judgment and a copy 
of the opinion of the

court, if any, constitutes the mandate, unless the court directs

that a formal mandate issue.

Although Rule 41(a) adequately explains when the 
mandate

will issue, the Rule does not specify when 
the mandate becomes

effective. This omission raises the question whether 
a mandate

becomes effective when it is issued, when it is received by the

district court or agency to which it is sent, or when the court

or agency below acts upon it.

This problem is significant. For example, if a district

E court were to issue an injunction that is reversed 
on appeal, the

L prevailing party on appeal could not be certain 
under Rule 41(a)

whether he must continue to comply with the injunction 
until the

mandate physically arrives in the district 
court clerk's office

LI and the district court issues an order vacating the 
injunction,

consistent with the court of appeals mandate. We believe that

the court of appeals mandate should govern as soon 
as it issues,

El even if the district court or agency below delays, or never does

anything, in response to that mandate.
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We not been able to find any case law that addresses this

issue. The cases hold that district courts are without power to

do anything contrary to a court of appeals' mandate, but they do

-not clarify when the mandate becomes effective. See Finberg v.

Sullivan, 659 F.2d 93, 96 n.5 (3d Cir. 1981) (en banc); City of

Cleveland v. FPC, 561 F.2d 344, 346 (D.C. Cir. 1977).

Furthermore, only one circuit has a local rule that

addresses this problem. Fourth Circuit Rule 41.1 states that

"[ojn the date of issuance of mandate, the Clerk of the 
Court

will issue written notice to the parties and the clerk of 
the

lower court that the judgment of the Court of Appeals takes

effect that day." Thus, by local rule, a mandate of the Fourth

Circuit takes effect on the day it is issued.

We recommend that the Committee adopt the Fourth Circuit's

practice as a national rule. In particular, we suggest that the

Committee add the following sentence to Rule 41(a):

The mandate of the court is effective on the date it is

issued. and shall be considered as havinq been entered on

the docket of the court or aqency below on the date of 
its

issuance.

This language would make it clear that a mandate is effective

immediately upon issuance, rather than when a copy of the 
mandate

physically arrives at the district court clerk's office or 
at the

agency, or when those bodies act upon it.

We also note that the same issue arises with respect to

Supreme Court mandates, since there is no Supreme Court rule or

FRAP rule that states when a Supreme Court mandate is effective.

Thus, if the Committee agrees that FRAP 41(a) should be amended

along the lines we have suggested above, it also should propose a

new rule addressing the effective date of Supreme Court 
mandates.

The new rule concerning Supreme Court mandates could be 
placed in

rule 41 as a new subsection (c), providing as follows:

L(c) Effective Date of Supreme Court Mandates. The

mandate of the Supreme Court in any case on review from 
a

federal court of appeals shall be treated as effective on

the date it is issued, and shall be considered as haviny

been entered on the docket of the court of appeals on the

date of its issuance.

[ -~~~~~~~~~~~~~
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L.
7 Alternatively, the Committee may wish to suggest that the Supreme

L Court amend its rules to include such a provision.

Thank you for your assistance in this matter.

Sincerely,

Drew S. Days,7I

[ Solicitor General

cc: Carol Ann Mooney
Reporter, Appellate Rules Committee

Robert E. Kopp
Director, Appellate Staff
Civil Division
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L UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
L ~ OFFICE OF THE GENERAL COUNSEL L| I 'i ;h U

Washington, D.C. 20570 A -

7 April 15,1993 Yiv., . ...
1 . I

Peter G. McCabe, Esquire
IJ Secretary of Committee on Rules of

Practice and Procedure
Administrative Office of the

United States Courts
Washington, D.C. 20544

Dear Mr. McCabe:

A, These comments on the preliminary draft of the proposed amendments to the
Federal Rules of Appellate Procedure (FRAP) are submitted in response to the

I1 invitation for public comment in the announcement to the bench and the bar, dated
L December 29, 1992.

L Rule 40(a):

While the proposed revisions to Rule 40(a) serve the laudable purpose of
permitting the Government (and, incidentally, adverse parties) more time to deliberate
before seeking rehearing in civil cases to which the Government is a party, the
modification has a potentially, presumably unintended, adverse effect in cases initiated

Lf under Rule 15, involving enforcement of administrative orders. The effect of the
revision is arguably to delay the injunctive effect of a judicial enforcement order until
issuance of the mandate. We say "arguably" because there is no clear precedent on
the issue of when an appellate court order in an administrative enforcement case
becomes "final."

The decided cases, for the most part, hold that "finality," so far as the appellate
case is concerned, occurs upon issuance of the mandate.' However, all of the
published opinions of which we are aware arise in the context of appeals from district
courts. The function of a court of appeals when exercising its administrative
enforcement jurisdiction-for example, under Section 10(e) of the National Labor
Relations Act (29 U.S.C. §160(e))-is markedly different from that which it exercises in
its traditional "appellate" capacity. FCC v. Pottsville Broadcasting Co., 309 U.S. 134,7 141 (1940). It is settled that an enforcement order under Section 10(e) is injunctive in
nature, and, if violated, may be vindicated in contempt proceedings brought directly in

7 1 See, e.g., U.S. v. Rivera, 844 F.2d 916, 920-922 (2d Cir. 1988) ("finality" under
-Speedy-Trial-Act)>-Matterof Thorp,. 655 F.-2d-9)7 (9th Cir.- 1981).
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Mr. Peter G. McCabe
Page 2

the rendering court. Ford Motor Co. v. NLRB, 305 U.S. 364, 373 (1939); Amalgamated
Utility Workers v. Consolidated Edison Co., 309 U.S. 261, 269-270 (1940); NLRB v.
P*l*E Nationwide, Inc., 894 F.2d 887, 890 (7th Cir. 1990); cf. NLRB v. Jones &
Laughlin Steel Co., 301 U.S. 1, 48 (1937). Indeed, the proposed new Rule 49, and
particularly the Committee Notes, are further recognition of this special role in the
enforcement of the NLRA and similar statutes that the courts of appeals are regularly
called upon to play.

A common feature of enforcement orders under the NLRA is a provision
directing the taking of some immediate affirmative action-for example, offering
reinstatement to unlawfully discharged individuals, rescinding unlawfully changed terms
and conditions of employment, or referring applicants for employment from a hiring hall.
Such an order, if issued by a district court, would take effect immediately,2 and would
remain in effect unless stayed by the issuing court or a reviewing court. Deering
Milliken, Inc. v. FTC, 647 F.2d 1124, 1129 & n.1 1 (D.C. Cir. 1978).3 If the conventional
wisdom-that the court of appeals' judgment does not become operative until issuance
of mandate-is applicable to administrative enforcement cases, the necessary effect of
the revision of Rule 40(a) (taken together with revised Rule 41 (a)) will be to delay the
injunctive effect of the order for an additional 31 days at a minimum. (Under Rule
41(a), the timely filing of a petition for rehearing stays issuance of mandate.)

A sensible way around this problem is to expressly recognize, in the Rule itself,
that judgments enforcing orders of administrative agencies shall take effect immediately
upon issuance-subject, of course, to stay by the court, pending rehearing or certiorari,
upon a proper showing.4 Such a provision would give proper cognizance to the unique

2 See, e.g., Vuitton et Fils S.A. v. Carousel Handbags, 592 F.2d 126,129 n.5 (2d
Cir. 1979) (defendants were responsible for obedience to injunction where they
knew they were being enjoined and the terms of the injunction); Bethlehem
Mines v. U.M.WA;, 476 F.2d 860, 863-864 (3d Cir. 1973) (injunction became
effective upon court's oral issuance); Backo v. United Bhd. off Carpenters and
Joiners et al., 438 F.2d 176, 180 (2d Cir. 1970) (respondents were under a duty
to obey the court's order as soon as they learned of its issuance).

L Indeed, it is settled that the filing, and even the granting, of a petition for
certiorari does not operate as a stay or excuse noncompliance with the lower
court's order. Magnum Import Co., Inc. v. Coty, 262 U.S. 159,163-164 (1923);
NLRB v. Holyoke Water Power Co., 793 F.2d 18 (1st Cir. 1986); McCurry v.
Allen, 688 F.2d 581, 586 (8th Cir. 1982); United States v. Eisner, 323 F.2d 38,
42 (6th Cir. 1963).

'4 See, e.g., Hilton v.^Braun§kll,"481' U."S:770'76 (1987).
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Mr. Peter G. McCabe
Page 3

L role that the courts of appeals play in enforcement cases, as contrasted to traditional
appellate cases, and to the distinct, injunctive character of enforcement orders.5

Rule 28(5):

Proposed Rule 28(5) would require a summary of argument in all cases. A
preferable rule, we believe, would require a summary of argument only when theL argument itself exceeds 25 pages. See Eighth Circuit Rule 28(1)(6). Cf. District of

L Columbia Circuit Rule 11 (a)(5) and proposed amended Rule 28(6) (summary required if
argument exceeds 14 (or 12) pages of standard typographical printing or 20 pages if
reproduced by any other process). If the argument is short, a summary of argument

L ordinarily is not needed and its inclusion will often result in pointless repetition and
C~ir needless expansion of the brief.

[
Rule 38:

We believe that the proposed amendment to Rule 38 would place unwarranted
r burdens on the courts before they could award damages or costs for frivolous litigation.

Amended Rule 38 would read:

If a court of appeals shall determine that an appeal is frivolous, it
L may, after notice from the court and reasonable opportunity to respond,

award just damages and single or double costs to the appellee. [NewF material underlined.]

As justification for placing the notice requirement on the court, the Committee[ Note states, in part:

Requests, either in briefs or motions, for sanctions have becomeF so commonplace that it is unrealistic to expect careful responses to such
requests without any indication that the court is actually contemplating
such measures.

5 The Seventh Circuit appears to recognize this distinction: its Rule 41 (c) provides
that "fe]xecution of a judgment enforcing an order of an administrative agencyL will be stayed only on the conditions provided in subparagraph (a) with respect
to a mandate."

L) Several other courts of appeals recognize the need for expedition in NLRB
'-enforcement-proceedings. <see, '1st Cir. Rule'4 1; 9th Cir: Rule 41-1'-,110th Cir.

r ~~~~Rule 41.1.2.

fr
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Mr. Peter G. McCabe
Page 4

Initially, we note that requests for Rule 38 sanctions are by no means
commonplace in our litigation. On the contrary, they are quite unusual-and the
awarding of such sanctions is, of course, even more unusual. In any event, we believe
that it is not unreasonable to expect counsel to respond carefully to a motion or brief
requesting sanctions for frivolous litigation. Indeed, in a very real sense, the entire
brief is an effort to persuade the court of the merits of the litigant's position.
Accordingly, we oppose any amendment to the rules that would prevent the court from
simply deciding that the appeal is frivolous, and awarding Rule 38 damages or costs,
after the parties have had a full opportunity to discuss the issue in their pleadings or
briefs.

Nothing in Roadway Express, Inc. v. Piper, 447 U.S. 752, 767 (1980), cited in
the Committee Note, implies that such a procedure is improper. There, the Supreme
Court, after concluding that federal courts have power to tax attorney's fees directly
against counsel who have willfully abused court processes (id. at 754, 764-766), merely
added: "Like other sanctions, attorney's fees certainly should not be assessed lightly
or without fair notice and an opportunity for a hearing on the record." Id. at 767. There
is no suggestion in the case that prior to granting a motion for attorney's fees, the
federal court must first give notice that it might grant the motion, and then provide yet
another opportunity to oppose it.

If the concern is to prevent the courts of appeals from imposing Rule 38
sanctions sua sponte, the words "from the court" could be deleted to make the
proposed amendment read, "after notice and reasonable opportunity to respond." The
accompanying notes could then make clear that the amendment contemplates no
change in current practice whenever the issue of Rule 38 sanctions is adequately
raised in a pleading or brief, which the opposing party has an opportunity to answer.

Rule 49:

We are in complete agreement with the advent and overall thrust of proposed
Rule 49. As the Committee Note suggests, the Board has regularly called upon the
courts of appeals to appoint special masters in contempt cases, and the proposed Rule
would appear to codify existing practice.
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Mr. Peter G. McCabe

Page 5

In sum, we believe that:

1. Rule 40(a) should expressly provide that judgments enforcing orders of
administrative agencies shall take effect immediately if not stayed by the court,
upon a proper showing.

2. Rule 28(5) should require a summary of argument only when the argument itself
exceeds 25 pages.

3. Rule 38 should not impose additional notice and hearing requirements on a
court of appeals, if a request for sanctions has already been made in a pleading
or brief and the party against whom sanctions are sought has had an opportunity
to oppose sanctions.

4. Proposed Rule 49 should be adopted as written.

L Si'v erely yours,

Jr ter
( r I ansel

Chumccabe. ltr3
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TO: Honorable James K. Logan, Chair
L Members of the Advisory Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter

DATE: October 11, 1994

SUBJECT: Item 934, amendment of Rule 41 re: length of time for stay of mandate

L 1I. Buiff ound

The Judicial Conference and the Supreme Court have approved a proposed
L amendment to Rule 41(b) and it is currently pending before Congress; it will become

effective on December 1, 1994, unless Congress acts to override it. The amendment
provides that a motion for a stay of mandate must show that a petition for certiorari
would present a substantial question and that there is good cause for a stay.

The proposed amendment was published for comment in January 1993 and the
a the Advisory Committee discussed the comments at the April 1993 meeting. In its

comment the National Association of Criminal Defense lawyers suggested that the rule
be amended further to expand the presumptive period for a stay from 30 days to 90 days.
The Committee decided that such a change would need to be published for comment
and, as a result, the discussion of the suggestion should be postponed until a laterL meeting. The suggestion is now before the Committee.

7 Unless stayed, the mandate of a court of appeals issues 21 days after judgmentL (except in cases involving the United States1). Fed. R. App. P. 41(b) states that if a stay
of mandate is granted, it may not 'exceed 30 days unless the period is extended for cause
shown." If, however, during the period of the stay, the court of appeals receives notice

L from the clerk of the Supreme Court that the party who obtained the stay has filed a
petition for certiorari, the stay continues until final disposition by the Supreme Court.

L A party who desires a continuous stay of the mandate, therefore, has less than 51
days in which to file a petition for certiorai. (A stay of mandate is issued within 21 days

fl after judgment and it lasts for 30 days, within which time the court of appeals mustL receive notice from the Supreme Court of the filing of the petition for certiorai.)
According to the Supreme Court Rules a party who loses in the court of appeals has 90
days in which to petition for ceajorwi. Sup. Ct R. 31. If, however, the party believes
that a continuous stay of the mandate is important and the court of appeals does not

1 A proposed amendment to Rule 40, also pending before Congress, provides that in
cases involving the United States, the parties have 45 days to file a petition for panel
rehearing, and the mandate will not issue until 7 days after the expiration of the time for

Rifiling atpetition .or,.if a petition is-filed, 7 days *after. denial of the petition.
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extend the mandate beyond the 30 days, the party must file the petition for certiorari
ear ler.

The National Association of Criminal Defense Lawyers points out that the 30-day
presumptive period for a stay pending certiorari was written into the rule when the period
for filing a petition for a writ of certiorari in a criminal case was only 30 days. Because
the period for filing a petition for certiorari is now 90 days in both criminal and civil
cases, the association argues that the presumptive period also should be expanded to 90
days. Alternatively, the association suggests expanding the period to at least 60 days so
that a party has a "reasonable amount of time within which to prepare and file a petition
for a writ of certiorari"

L II. Discussion

The 30-day period may be beneficial because it provides incentive for a party tomove quickly to prepare the petition for a writ of certiorari. The expenditure of time and
money associated with the preparation of a petition for a writ of certiorari provides someL evidence of the seriousness of the party's belief in his/her position and, therefore, if the
petition is filed during the period of the stay, it results in extension of the stay until
disposition by Supreme Court. The 30-day period ensures that the mandate is not stayed

As for an extended period in a case in which the party may never petition for certiorari.

r On the other hand, the proposed changes to Rule 41(b) which require a motion
for a stay to show that a petition for certiorari would present a substantial question and
that there is good cause for a stay, may mean that the 30-day period is not needed. If
both those criteria are satisfied, is it important to limit the period of the stay to 30 days?
If the petition would present a substantial question and if there is good cause for a stay,
why should the party be required to prepare the petition in a shorter period than the
usual 90 days?

The language of Rule 41(b) creates only a presumptive period for the stay, and7 the period can be shortened or lengthened in any appropriate case. Therefore, theCommittee is asked to consider the generally appropriate period, realizing that in any
case the court may shorten or lengthen the period as needed.

A. 90 day or 60-day presumptive period for a stay

7 The National Association of Criminal Defense Lawyers suggests that the
presumptive period for a stay should be 90 days, the same length of time a party has tofile a petition for certiorari with the Supreme Court. In the alternative, however, theL assocation suggests that a 60-day period would provide a reasonable amount of timewithin which to prepare and file a petition for a writ of certiorari. If the Advisory
Committee were to adopt either a 90-day or 60-day presumptive period, it may be

-2
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inappropriate to simply change 30 days to 90 or 60 days in Rule 41(b) because that could
result in the period of the stay exceeding the time for filing a petition for certiorari.

Supreme Court Rule 13.1 states that a party has 90 days after entry of judgment
by a court of appeals to file a petition for a writ of certiorari. If, however, the party files
a petition for rehearing, the time for filing a petition for writ of certiorari runs from ther denial of that petition or the entry of a subsequent judgment Sup. Ct. R. 13.4. If acourt of appeals grants a stay of mandate, it may be granted at the time the court denies
the petition for rehearing, or it may be granted later. That means, that a stay of7 mandate may be granted after the 90-day period for filing a petition for certiorari has
begun to run.

r The fact that a stay of mandate may be granted after the period for filing apetition for certiorari has begun to run, may make it inappropiate to make ther7 presumptive period for the stay 90 days. That could allow the stay to be effective past
L the deadline for filing a petition for certiorari even if no such petition is filed. The same

could, of course be true with the 60-day period or even the 30..day period in the current
rule, depending upon the delay between the entry of judgment or denial of a petition forrehearing and the granting of a stay. It is unlikely that the delay will be so long that the
current 30-day presumptive period would end after the time for filing a petition for
certiorari has elapsed. Can the same be said if the presumptive period is changed to 60
days?

The order granting a stay of mandate, however, states the period of the stay.
Perhaps the rule only needs to state that the period may not exceed 90 (or 60) days if
one assumes that the court will shorten the period whenever it would exceed the time forfiling a petition for certiorari.

B. The length of the stay may not exceed the time for filing a petition for a writ
of certiorari

The Committee may believe that the rule should ensure that the length of the staydoes not exceed the period for filing a petition for a writ of certiorari. The rule couldprovide that a 'stay cannot exceed the time available to the party to file a petition for a
writ of certiorari to the Supreme Court. That approach, however, could result in a stay

F of up to 150 days. Supreme Court Rule 132 authorizes a Justice to extend the time toL file a petition for a writ of certiorari 'for a period not exceeding 60 days. Rule 13.2
permits an extension only 'for good cause shown.'

L If the only limit in the rule were that the period of the stay cannot exceed the
,,~ ,, time for filing a petition for a writ of certiorari a court of appeals need not write anL order granting a stay that liberally, but it could. A court of appeals may be confident

that whenever a Justice extends the time for filing a petition for certiorari, the period ofthe stay should be similarly extended.

i':,,@ ~ ~ ~ ~ ~ ~ ~ ~ ~ -
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L.
If the Committee believes that the normal 90 day period is sufficient, the rule

could combine the two approaches and provide that a stay cannot exceed 90 [60] days,but in no event can it exceed the time available to the party to file a petition for a writ
of certiorari to the Supreme Court.

Him. Draft

Rule 41. Issuance of Mandate, Stay of Mandate

all 1 (b) Stay of Mandate Pending Petion fir Certioraui A party who-files
for ~ ~ ~ ~ ~ ~ ~ ~ ~~ 'nf fdriApat h ie

2 filing a motion requesting a stay of mandate pending petition to the

3 Supreme Court for a writ of certiorari must file, at the same time,

4 fil proof of service on all other parties. The motion must show

L S that a petition for certiorari would present a substantial question

6 and that there is good cause for a stay. The stay must net cannot

7 exceed -9 90Q days. unless the period is extended for cause shown,

[7i ,, 8 and it cannot in either case, exceed the time available to the party

9 who obtained the stay to file a petition foA writ of certiorari to the

10 Sureme Court, eunles during thc period of the say, a noftice

11 fi But. f the clerk of the Supreme Court isf s files a

12 notice during the stay indicatinj that the party who hs obtained the

13 stay ha filed a petition for the writ in whieh ease the stay wlvI

14 continued until fina di ed the Supreme CourtfLEIj

L 15 Position. The court of appeals must issue the mandate

16 immediately when a copy of a Supreme Court order denying the

-4
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17 petition for writ of certiorari is filed. Tlhe court may require a bond

18 or other security before the grantg or 0: of continuing a

19 stay of he mandate.

Committee Note

1 Subdivision (b). The amendment changes the maximum period for
2 a stay of mandate, absent the court of appeals granting an extension for
3 cuse, to 90 days and in any event to no longer than the period the party
4 who obtained the stay has to file a petition for a writ of certiorari to the
5 Supreme Court. The presumptive 30-day period was adopted when a party
6 had to file a petition for a writ of certiorari in criminal cases within 30 days
7 after entry of judgment. Supreme Court Rule 13.1 now provides that a
8 party has 90 days after entry of judgment by a court of appeals to file a
9 petition for a writ of certiorari whether the case is civil or criminal.

10 The amendment does not require a court of appeals to grant a stay
11 of mandate that is coextensive with the period granted for filing a petition
12 for a writ of certiorari. The granting of a stay and the length of the stay
13 remain within the discretion of the court of appeals. The amendment
14 means only that a 90-day stay may be granted without a need to show
15 cause for a stay longer than 30 days.

5
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.Neal ft.Sollnelt

Peter G. McCabe, Secretary
k-RFCTr.RS- Standing Committee on Rules of Prac. and Proc.

,;,,Kr Judicial Conference of the United States
Administrative Office of the U.S. Courts

V, IX;ll NWashington, DC 20544
Athc,,n>ll R. < tail.,

II , I . iii.' , .i

t },>,t~l'ialsrSRequest for Comments, Issued December 29, 1992I . gark I l r. R e Paen

la rwald -; Ixict Fdr Dear Mr. McCabe:
I in \4 r, X)

Ln:e'; Gertner As -Chairs of the-National Association of Criminal
\Ik ~ DAr ReusCooomns sse eebr2,19N Ii=Mr. Mcsabe:

\krtri Gnbr Defense Lawyers' Committee on Rules of Procedure, we arefl'kr',(eAr pleased to submit the following comments on behalf of the
blbelle Whiing Hall 7500 members of our association, and its 40 state affili-

Hall. VriWtie WWHIA.li. ates with a total membership of about 22,000.
Janes L Jenkins

r -ph D.KJohnsn FEDERAL RULES CORIMINAL PROCEDURE
L~nnis.Ml. KKeper
' =ti IL

N,.kvfu NYRule 16. Discovery and Inspection
toxoid L Lesis

L DN Lokndon .. eednL, Y,,rk Nd 1. Corporate-defendant statements
F~d-ard A. Mallen
fismqm TE
UndiiMintO The amendment to subdivision (a)(1)(A) would require
I iinm B111off." the government, in the case of a defendant which is an

;haID;M1,nko organization, to produce upon request a written statement
WlliamA.Pangnn of various persons (director, officer, employee or agent)who were so situated "as to have been able legally to bindthe defendant in respect to the subject of the statement"lDsid S, Rud11itl oI1,s,;idru or whose conduct would have been able legally to bind the

%a.in,'ick Il defendant with respect to the conduct.
tt A. Ndafrr

Lt,,,.,^.cafr.n, We endorse the amendment but would suggest that the
rminIt. %h~an. provision be further modified to provide that it also

applies to those persons who the government contends wereLt.>I,,al I.. S#,i in a position to bind the defendant. There may be situa-nriLeA Airliang. tions where a defendant may not want to acknowledge, and
tIiiIZ;^ imay in fact dispute, that a particular person was able

__________ legally to bind it but the government may claim otherwise.
i' if tthe overnirent's..posititon is that 'the-person couldI _Krithl Mnoup>. F-,q,

I lih. J. Magill
t I si, . thii I i

16~ii, do Ia T, n,

J.ma G. 0'11avcr, -1.-
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To: Judicial Conf. Standing Committee-on Rules p.10
Re: NACDL Comments on Dec. 29 Proposed Rules April 14, 1993

cover." While we question the need for the federal rules todictate the location of the number of the case, if it is theintention of the provision to require the number to be at the
very top of the cover page, the text of subdivision (a)(1)
should be clarified. The order of discussion should correspond
to the item's location on the cover page, from top to bottom.
The subdivision would then read: "(1) the number of the case,which must be centered and placed at the top of the page, aboveL all other information; the name of the court; .... "

L 3. Form of a netition for rehearing

Subdivision (b) provides that a petition for rehearing or
suggestion for rehearing in banc shall be in the form required
for a brief under subdivision (a). Since some circuits allow
rehearing petitions to be done in the form of a motion, the
subdivision should be modified to provide that a rehearing
petition or suggestion for rehearing in banc may be in the form
of a brief or a motion. Alternatively, subdivision (b) should
be modified to provide that the petition shall be in the form
prescribed by subdivision (a) unless a local rule providesotherwise.

Rule 38. Damages and Costs for Frivolous Appeals

The amendment would make it explicit that notice must beprovided before damages or costs can be imposed. We believe theLI notice requirement is important and strongly endorse the
Committee's proposed amendment.

L Rule 41. Issuance of Mandate, Stay of Mandate

Li Presumptive period of stay pending certiorari

Subdivision (b) provides that the stay of the issuance ofthe mandate shall be for 30 days unless the period is extendedL for "cause shown" or unless a petition for a writ of certiorari
is filed within the 30 day period and the party files a noticefrom the clerk of the Supreme Court reflecting the filing of the7 petition. The 30 day period was written into the rule at a time
when the period for filing a petition for a writ of certiorari
in a federal criminal case was 30 days. As of January, 1990,the Supreme Court's rules were amended to provide that a partyhas 90 days to file a petition for a writ of certiorari. The-period~'o'f' time -in subdirviksion ,(b) should-emodifieldto 90 daysso that it corresponds to the Supreme Court rule. Even if the

Li
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To: Judicial Conf. Standing Committee on Rules p.11
Re: NACDL Comments on Dec. 29 Proposed Rules April 14, 1993

period is not changed to 90 days, it should be extended to at
least 60 days to provide a party with the benefit of a stay areasonable amount of time within which to prepare and file a
petition for a writ of certiorari.

NACDL appreciates the opportunity to offer our comments on
the Standing Committee's proposals. We look forward to working
with-you further on these important matters.

Very truly yours,

t W < iamenego
~Pter Goldberger
Co-Chairs National A ociation
of Criminal Defense Laywers
Committee on Rules of Procedure
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TO: Honorable James K Logan, ChairMembers of the Advisowy Committee on Appellate Rules
Ko G FROM: Carol Ann Mooney, Reporter W

DATE: October 13, 1994

L SUBJECT: 93-5, amendment of Rule 26.1 re: use of the term affiliates, and93-10, application of Rule 26.1 to trade associations

L Item 93-5, Use of the Term Affiliates

At the Committee's April 1993 meeting it reviewed Fed. R. App. P. 26.1 and anamendment to it which had been published earlier in the year; the amendment dealtwith the number of copies problem. During the discussion, Mr. Spaniol noted thatalthough the language of Rule 26.1 had been patterned after the Supreme Court Rule,I the Supreme Court had recently amended its rule to omit references to "affiliates."
The first sentence of Fed. R. App. P. 26.1 provides:
Any non-governmental corporate party to a civil or bankruptcy case or agencyreview proceeding and any non-governmental corporate defendant in a criminalcase shall file a statement identifying all parent companies, subsidiaries (exceptL wholly-owned subsidiaries), and affiliates that have issued shares to the public.
The Committee briefly discussed the meaning of the term *affiliates." JudgeBoggs stated that he thought the term encompassed -brother' and "sister" corporations;ie, those owned in whole or in part by the same parent. Judge Williams noted that theV term "affiliate" is used in virtually every antitrust consent decree.
Nine circuits have local rules supplementing Fed. R. App. P. 26.1. (The localK rules are appended to this memorandunL) Of those nine, six use the term affiliate intheir rules. Two of the six define "affiliate" for purposes of the rule.F The D.C. rule states: VFor the purposes of this rule, 'affiliate' shall be a personthat directly, or indirectly through one or more intermediaries, controls, is controlled by,or is under common control with, the specified entity. ..11 The Sixth Circuit's

C D.C. Cir. R. 26.1(a). This definition appears to be drawn from the definition of an"affiliate" in the regulations promulgated under the Securities Exchange Act of 1934.The regulations define an "affiliate as:[Al person "affiliated" with, a specified person, is a person that directly, orindirectly through one or more intermediaries, controls, or is controlled by,o&is under common control with, the person specified.

L
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definition is similar; it states: *A corporation shall be considered an affiliate of a publiclyowned corporation for purposes of this rule if it controls, is controlled by, or is undercommon control with a publicly owned corporation."2

L Because Fed. R. App. P. 26.1 explicitly requires disclosure of parent andsubsidiary corporations, it is the "under common control provisions of the definitionsthat is helpful, and it appears to require disclosure of "brother" and "sister" corporations.Disclosure of their existence is required under the rule, however, only if they have issuedshares to the public. The disclosure, therefore, of the existence of "full brother" or,Sister" corporations, those wholly owned by an entity's parent, would not be required.Disclosure of the existence of affiliates that have issued shares to the public would seemV :7 appropriate.

The Seventh Circuit's rule does not require the disclosure of subsidiaries or of"brother" or "sister" corporations. It requires the disclosure only of parent corporationsand of publicly held companies owning 10% or more of the stock of the party. Theunderlying assumption apparently is that a decision adverse to the party would harmC significantly only those corporations owning at least 10% of the stock of the party andthat an adverse decision would not have sufficent impact upon a subsidiary or sistercorporation to require recusal of a judge who owned stock in the subsidiary or sister.
If the Committee wishes to retain the term affiliate, but clarify its meaning Rule26.1 could be amended to include a definition like that in the D.C. or Sixth Circuit rules.

LA Rule 26.1. Corporate Disclosure Statement[ 1 Any non-gover mental corporate party to a civil or bankruptcy case
2 or agency review proceeding and any non-governmental corporate
3 defendant in a criminal case must file a statement identifying all parent
4 companies, subsidiaries (except wholly-owned subsidiaries), and affiliates

17 C.F.R. § 240.12b-2 (1994).
The same regulation defines "control as:

the possession, direct or indirect, of the power to direct or cause thedirection of the management and policies of a person, whether through theownership of voting securities, by contract, or otherwise.17 C.F.R. § 240.12b-2 (1994).

2 6th Cir. R. 25.L

2L
5
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5 that have issued shares to the public. For e of this rule. an affilia

6 is a corporation that directly. or inIirect"v through one or more
7 intermediaries. controls, is controlled by. or is under controcontrol with.

L 8 the ~ cpwQ~a The statement must be filed with a parts principal
9 brief or upon filing a motion, response, petition, or answer in the court of

10 appeals, whichever first occurs, unless a local rule requires earlier filing.
L 11 Whenever the statement is filed before a party's principal brief, an original

12 and three copies of the statement must be filed unless the court requires
13 the filing of a different number by local rule or by order in a particular
14 case. The statement must be included in front of the table of contents in a

, 15 party's principal brief even if the statement was previously filed.

L II. Item 93-10, Applicability of 26.1 to Trade Associations

At one of the Advisory Committee's recent meetings, the question of theapplicability of Rule 26.1 to trade associations was raised. The question of whether therule does, or should, require a trade association to disclose all of its members wasdeferred for later discussion.

As the local rules attached to this memorandum disclose, most of the circuitsrt rules are silent about the applicability of Rule 26.1 to trade associations. Two circuits,L however, directly address the question and take opposite positions.

The D.C. circuit rule by its terms applies not only to corporations but also to an"association, joint venture, partnership, syndicate, or other similar entity." D.C. Cir. R.26.1(a). As to unincorporated associations, the disclosure statement generally mustinclude the "names of any members of the entity that have issued shares or debtsecurities to the public.* The rule further provides, however, that a trade associationneed not list the names of its members. D.C. Cir. R. 26.1(b). For purposes of the rule,a trade association is defined as "a continuing association of numerous organizations orindividuals, operated for the purpose of promoting the general commercial, professional,legislative, or other interests of the membership." Id.

L
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L
Po In contrast, the fourth circuit rule states: `A trade association shall identify in theL disclosure statement all members of the association and their parents, subsidiaries (otherthan wholly owned subsidiaries), and affiliates that have issued shares to the public."Note that in addition to disclosing each member of the association, the fourth circuitL lo, requires disclosure of each member's affiliates.

r The Advisory Committee worked for several years to develop Rule 26.1. One ofL the drafts prepared for the Committee's consideration required disclosure of a tradeassociation's publicly owned members, whenever a trade association is a party or anL intervenor. That approach was thought to be a middle of the road approach requiringdisclosure of members (which while possibly lengthy, should not be burdensome toproduce) but not of their affiliates. The Committee ultimately approved a less detailedrule that had been modeled after Supreme Court Rule 28.1. Because there had been alack of consensus among the circuits on the approach that should be taken (an earlierdraft had been circulated to the circuits for comment), the Committee approved a ruleL. : that established minimum requirements that all circuits should meet. As the CommitteeNote to the rule indicates, a court of appeals is free to require additional information byE local rule.

The language of Fed. R. App. P. 26.1 does not address the trade associationquestion The rule requires a 'corporate" party to disclose "parent companies,subsidiaries (except wholly-owned subsidiaries), and affiliates." Even if a.tradeassociation is incorporated, its members are not subsidiaries or affiliates in the ordinarysense of those words.

Although the Committee in 1988 rejected a provision addressing the tradeassociation issue, is it time to reverse that decision? If so, should the Committeereconsider a more global reversal of the rule's bare bones approach? Section 455requires a judge to disqualify himself or herself from hearing a case whenever the judge'simpartiality might reasonably be questioned. The statute addresses a much broaderrange of interests than simply stock ownership. One of the early drafts considered by theCommittee would have required all parties (not just corporate parties) to list "allattorneys involved in the case, and al persons, associations of persons, firms,L partnerships, or corporations having an interest in the outcome of the case, includingsubsidiaries, conglomerates, affiliates, and parent corporations, and other identifiableL? legal entities related to a party."

The Local Rules Project had suggested that Rule 26.1 should be broadened in an7 effort to eliminate the diverse circuit rules. The Advisory Committee voted to take noL further action on that suggestion in light of the difficulty the Committee previously hadencountered when trying to develop a rule that would be acceptable to most of theL ~circuits.
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CIRCUrT RULES

D.C. Cr. R 26.L Disclosure Statement
(a) A corporation, association, joint venture, Partnership, syndicate, or[ heother similar entity appearing as a party or awicus in any proceeding shall Mfie adisclosure statement, at the time specified in FRAP 26.1, or as otherwise orderedby the court, identifying all parent companies, subsidiaries, and Ui t that have

l ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~fm

entity t hat have issued shares or debt securities to the public. 0. tMif

h r C . 2parent" Dis halls e anoaf filiate controlin gs uch en tity di recontlry, lo

r~ ~ ~~idrcl th) roughl intermednoiares and apuspdaly ishl banffilid ahcroateion thaolled

by such t y directly, or indirectly thrugh on or mremintermediaries.

(b) The Statement shall identify the represented entity's general natureand purpose, insofar as relevant to the litigation, and if the enti isunincorporated, the statement sh include the names of any members of theentity that have issued shares or debt securities to the public. ia iJg

L ~Third Mr. KL 26.1.1. Disclosure of Corporate Affiliations and Financial Interest.(a) Promptly after the notice of appeal is filed, each co rporation that is aparty to an appeal, whether in a civil, bankruptcy, or criniinal case, shall file acorporate affiliate/financial interest disclosure statement on a form provided bythe Clerk that identifies. every publicly owned corporation not named in theL ~~~appeal with which it isjflf The form shall be completed whether or not the
(b) Every party to an appeal shall identify on the disclosure statementLd required by FRAP 261 every publicly owned corporation not a party to theappeal, if any, that has a financial interest in the outcome of the litigation and thenature of that interest The form shall be completed only if a party has somethingL to report under this section.

5
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] lo Fourth Cir. R 26.1 Disclosure of Corporate Affiliations and Other Entities with aDirect Financial Interest in Litigation.L. go(a) All parties to a civil or bankruptcy case, and all corporate defendantsin a criminal case, whether or not they are covered by the terms of Federal Rule
of Appellate Procedure 26.1, shall file a corporate affiliate/financiai interestdisclosure statement. This rule does not apply to the United States, to state and

L z local'governments in cases in which the opposing party is proceeding withoutcounsel, or to parties proceeding in forma pauper
i(b) The statement shall set foth the information required by Federal Rule

i ~~~~of Appellate Procedure 26. land the following:

r 
-,

Fifth Cir. R. 282.1. Ce cate of Interested paerso
A certificate will be furnished by counsel for all private (non-governmental) parties, both appellants and appellees, which shall be incorporatedon the first page of each brief before the table of contents or index, and whichshall certify a complete list of all persons, associations of persons, firms,Partnerships, corporations, guarantors, insurers, A , parent corporations orother legal entities who or which are financially interested in the outcome of the

L l E _ _ _ _ , gene*
Sixth Cir. R. 25. Disclosure of Corporate Affiliations and Financial Interest.(a) Parties Required to Make Disclosure. With the exception of the UnitedStates government or agencies thereof or a state government or agencies orpolitical subdivisions thereof, parties and amici curiae to a civil or bankruptcycase and all corporate defendants in a criminal case shall file a corporateaffiliate/financial interest disclosure statement. A negative report is alsorequired.

lJ (b) Financial Interest to Be Disclosed.
(1) Whenever a corporation which is a party to an appeal, or whichr appears as amicus curiae, is a subsidiary or I of any publicly ownedUcorporation not named in the appeal, counsel for the corporation which isa party or amicus shall advise the clerk in the manner provided bysubdivision (c) of this rule of the identity of the parent corporation orL HiE~ and the relationship between it and the corporation which is aparty or amicus to the appeal 6i

6
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* *** *

IL
Seventh Cir. R 26.1. Certificate of InterestTo enable the judges to determine whether recusal is necessary orappropriate, an attorney for a non-governmental party or amicus Mriae or aprivate attorney representing a governmental party, must furnish a certificate ofinterest stating the following information:

(2) If such a party or am&= is a corporation:
(i) its parent corporation, if any; and(ii) a list of stockholders which are publicly held companies owning10% or more of the stock of the party or amicus.

Eighth Cir. R 26.IA. Certificate of Interested Persons.Within ten days after receipt of notice that the appeal has been docketedin this court, each nongovernmental party shall certify a complete list of allLi persons, associations, firms, partnerships, or corporations with a pecuniary interestin the outcome of the case. This certificate enables judges of the court toevaluate possible bases for disqualification or recusa....

Eleventh Cir. R. 26.1-1. Certificate of Interested Persons and Corporate DisclosureL Statement; Contents.
A certificate shall be furnished by appellants, appellees, intervenors andr anmicus curiae, including governmental parties, which contains a complete list ofthe trial judge(s), all attorneys, persons, associations of persons, firms,partnerships, or corporations that have an interest in the outcome of ther particular case, including subsidiaries, conglomerates, and parentacorporations, and other identifiable legal entities related to a party. In criminaland criminal-related cases, the certificate shall also disclose the identity of thevictim(s).

Federal Cir. R. 47.4. Certificate of Interest.L,(a) Contens To determine whether recusal is necessary or appropriate,an attorney for a party or amicus curiae other than the United States must furnisha Certificate of interest (in the form set forth in the appendix of these rules)stating:
(1) The full name of every party or amicus represented by the attorney in
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an J the case;
(2) 'he name. of the real party in interest ifthe Part named in thecaption is not the real party in interest;(3) The corporate disclosure statement prescrbed in Rule 26.1 of theFederal Rules of Appellate Procedure; and(4) The names of all law firms whose partners of associates have appearedfor the party in the lower tribunal or are expected to appear for the party in thiscourt...
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TO: Honorable James K Logan, Chair and c
Members of the Advisory Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter

DATE: October 13, 1994

SUBJECT: Item 94-1, amendment of Rule 26(c) re: length of time for responding
,_ when service is by mail

L. Background

LI Fed. R. App. P. 26(c) provides:

(c) Additional time after service by maiL -- Whenever a party is required or
K permitted to do an act within a prescribed period after service of a paper upon

that party and the paper is served by mail, 3 days shall be added to the prescribed

r period.

This provision is substantially the same as Civil Rule 6(e), Criminal Rule 45(e),La and Bankruptcy Rule 9006(f). At the June 1994 Standing Committee meeting, a member
of the Committee suggested that all these rules be amended by changing "three days" to
"five days" because of frequent delays in mail delivery. The suggestion was made during

- discussion of the proposed amendments to Fed. R. App. P. 25 and 26 permitting use of
LI commercial carriers as alternatives to the United States Post Office. As a result of the

suggestion, the Standing Committee asked each of the advisory committees to consider
this suggestion and to report its views at the January 1995 Standing Committee meeting.

The Advisory Committee on Bankruptcy Rules met on September 22 and 23 and
7 will recommend that the 3-day mail rule not be changed to 5 days.

II. Discussion

A. When the Rule Applies

E The rules applies only when 1) a prescribed time period begins upon service of a
E paper, and 2) service is by mail.

Most time periods under the rules do not run from the date of service of a notice
_ or other paper. Rule 26(c) does not apply to the most crucial time periods in the rules,
L the jurisdictional filing deadlines in Rules 4 (notice of appeal), 5 (petition for permission

to appeal an interlocutory order under § 1292(b)), 5.1 (petition for leave to appeal from
district court judgment entered after an appeal under § 636(c)(4) from judgment entered

LI upon direction of a magistrate judge), and 13 (notice of appeal from tax court) because
the deadlines are measured from entry of the judgment or order appealed from rather
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than from service of notice of entry.

The time periods prescribed by the rules that can be effected by Rule 26(c)
include:

(1) the time to oppose a petition for permission to appeal an interlocutory
order (Rule 5(b) - the deadline is 7 days after service of the petition);

(2) the time to cross petition' or oppose a petition to appeal a district court
judgment entered as a result of the district court's appellate review under §
636(c)(4) of judgment entered upon direction of a magistrate judge (Rule
5.1(a) - the deadline is 14 days after service of the petition);

(3) the time for an appellee in to file a designation of additional items to be
included in the record on appeal (Rule 6(b)(2)(Hi) and Rule 10(b)(3) - the
deadline is 10 days after service of the appellant's designation) or, if there
is no transcript, the time for an appellee's objection to the appellant's
statement of the proceedings (Rule 10(c) -- the deadline is 10 days after
service of the appellant's statement);

(4) the time for an administrative agency to file the record (Rule 17(a) -- the
deadline is 40 days after service of the petition for review);

(5) the time to file, in the court of appeals, a motion to proceed in forma
pauperis (Rule 24(a) - the deadline is 30 days after service of notice of the
district court's denial);

(6) the time to respond to a motion (Rule 27(a) - the deadline is 7 days after
service of the motion);

(7) if a court provides for deferred preparation of the appendix, the time for
filing the appendix (Rule 30(c) - the deadline is 21 days after service of
the brief of the appellee);

(8) the time to file briefs (other than the appellant's principal brief) (Rule

1 Measuring the time period for a cross petition from the date of service of the
petition is curious. It is not statutorily based. Section 636(c)(5) of title 28 authorizes
review by a United States court of appeals of a district court's judgment when the district
court has exercised appellate jurisdiction over judgment entered by direction of a
magistrate. The statute does not establish any time limitation for filing a petition or
cross petition with the court of appeals. In contrast, Rule 4 measures the time for a
cross appeal from the filing date of a notice of appeal.

2
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L

G 31(a) -- the deadline for an appellee's brief is 30 days after service of theL appellant's brief; the deadline for a reply brief is 14 days after service of
the appellee's brief);

L (9) the time to object to a bill of costs (Rule 39(d) - the deadline is 10 days
after service of the bill of costs).2

Lo Rule 26(c) also appears to apply to periods prescribed by court order or local rule
if the periods run from the service of a notice or other paper. I was unable, however, toL find any case establishing that point

z B. The Effect of Changing from 3 to 5 days

Rule 26(a) states that if the last day of a time period prescribed by the rules is a
Saturday, Sunday, or legal holiday, 'the period runs until the end of the next day which is
not one of the aforementioned days." That means that in some instances, adding two
days (changing from 3 to 5 days) may actually add 4 days to the time period. The same
thing occurs, of course, with the three day extension. That is, the current 3-day extension
results in a 4 or 5-day extension in some circumstances. I simply want to make it clear
that adding 5 days when service occurs by mail actually makes the maximum extensionL by virtue of 26(c) 7 days.

If period Under Rule 26(c) it Suggested change7 - ends on: it would extend to: would make it end:

Monday Thurs. (3 days later) Monday (7 days later)
Tuesday Friday (3 days later) Monday (6 days later)

L Wednesday Monday (5 days later) Monday (5 days later)
Thursday Monday (4 days later) Tuesday (5 days later)
Friday Monday (3 days later) Wednesday (5 days later)
Saturday Tuesday (3 days later) Thursday (5 days later)
Sunday Wed. (3 days later) Friday (5 days later)

L 2 Rule 26(c) may also effect the time for objecting to a proposed judgment enforcing
in part the order of an agency. Rule 19 provides that if an opinion of the court directsr entry of a judgment enforcing in part the order of an administrative agency, the agency

L must serve and file a proposed judgment conforming to the opinion. Rule 19 further
provides that if the respondent objects to the agency's proposed judgment, theL respondent "shall within 7 days thereafter serve ... and file" its proposed judgment. It is
unclear whether the 7-day period within which the respondent must file its alternative
judgment runs from t~he filing or service of the agency's proposed order. U.S.CA lists
no cases construing Rule 19.

3
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L The impact of this change is probably best understood in context. The proposed
revision of Fed. R. App. P. 27 that was published last month permits a movant to file a
reply to a response. The reply is due 3 days after service of the response. ThoseL members who were present for the discussion of the draft will recall that one of the
objections to permitting a reply was that it would delay a ruling on the motion and in
most instances for more than 3 days. For example, if a response were served on a[L Wednesday [Thursday], the 3 days permitted by Rule 27 would end 5 days later on
Monday [Tuesday] because Rule 26(a) says that when a time period is less than 7 days,
the intervening weekend days do not count. If the response had been served by mail and

L Rule 26(c) were amended to provide a 5-day extension for service by mail, the reply may
not be due until the following Monday [Monday], 12 [11] days after the filing of the
response.3

The Committee must weigh the need to protect a party from prejudice due to
mail delays against the desire to expedite decisions, especially on motions.

C. Is the Change Necessary?

L A court of appeals has the ability to enlarge all time periods effected by Rule
26(c) if there is good cause for doing so. Under Rule 26(b) a court of appeals may, for
good cause, enlarge the time prescribed by the appellate rules, or permit an act to be

IL done after the expiration of the time prescribed. The only exception is that a court may
not enlarge the time for filing a notice of appeal or its equivalent. If a paper served by
mail reaches a party so late that it is not reasonable to require the party to act within the

L' 3 The reason that I say the period "may" end that late is that it is not clear how the
3-day rule in 26(c) interacts with the less than 7-day rule in 26(a). 26(a) says that
weekends and holidays do not count when a time period is less than 7 days. 26(c) adds 3

L' days to a time period that commences with service if service is by mail. There are two
possible ways the two provisions may interact: 1) the three days in 26(c) may be added to
the original time period to determine whether it is less than 7 days for purposes of 26(a);
or 2) 26(a) may operate first to determine the deadline and then the 3 days provided by
26(a) are added to the deadline. The issue is currently unresolved because, as can be
seen from the list in part A. of the discussion section, none of the time periods that
commence with service are less than 7 days so there are no instances in which both 26(a)
and 26(c) are operative. The question would become relevant, however, if the three day
period in Rule 27 becomes effective and the 26(c) extension becomes five days. Under
the first approach, if a response to a motion were served by mail, the 5 days provided in
26(c) would be added to the 3 days provided in Rule 27 and the reply would be due 8
days after the response making 26(a) inapplicable, meaning that weekends would count.
Under the second approach, because the reply is due 3 days after the response and that
is less than 7 days, weekends would not count in determining the original due date andK then the 5 days would be added to that due date.

4
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L

normal time limit measured from service, even as extended by 26(c), the court may
further enlarge the time.

r
a Given the court's ability to enlarge time to prevent injustice, is it necessary to

extend the period following mail service by 5 days in all instances?

The suggestion that the 3-day rule be changed to 5-days was not supported by any
evidence indicating that the time of delivery of first-class mail is longer than 3 days in
most instances, or that mail delivery is slower today than when the 3-day provision was

L first adopted in 1967.

r7 D. Coordination with Decisions of the Other Committees

The Advisory Committee on Bankruptcy will recommend no change in its rule. If
the Civil and Criminal Advisory Committees similarly agree that no change is warranted,

L; I assume that there are no strong reasons militating that the FRAP rule be changed even
though the others remain unchanged.

L 1f, however, the Civil or Criminal Committees approve a change, the Committee
should consider its response. Although there may be no compelling reasons to changer Rule 26(c), is the Comrmittee willing to go along with the majority of the other
committees? In other words, are there strong reasons to retain the current rule in the
appellate context?
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TO: Honorable James K Logan, Chair
and Members of the Advisory Committee on Appellate Rules -

FROM: Carol Ann Mooney, Reporter

DATE: October 13, 1994

SUBJECT: Item 93-11, permitting a party to submit draft opinions as an appendix to a
brief

The attached letter from Justice Peterson, an associate justice of the Oregon
Supreme Court and former member of the Standing Committee, is item 93-11. Justice
Peterson's suggestion will be discussed at the upcoming meeting.
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THE SUPREME COURT
Edwin J. Peterson

Justice 1163 State Street

Salem, Oregon 97310
Telephone 378-6026

August 26, 1993 FAX (503) 373-7536

L Honorable Kenneth Ripple
U.S. Circuit Court Judge
Seventh Circuit

K Federal Building
204 South Main Street
cr'lth med TIndiana 4660l

Re: Suggestion for Appellate Rules Change

K Dear Judge Ripple,

I have a suggestion. I confess, however, that I have not been

able to convince a majority of our court of its wisdom.

My experience has been that lawyers often don't really understand

their case until just, before argument. And judges often don't

7 really understand the case until they have to write an opinion.

Because the actual writing of the opinion must be preceded by

thoughts concerning the issues, how they relate to each other,

and how they should be analyzed and considered, I have long

advocated a rule that would permit a party to include, as an

appendix to the party's appellate brief, a draft opinion not to

exceed pages in length. I believe that this would result (in

those cases in which the lawyer includes a draft opinion) in

better and shorter briefs and better oral arguments. Another

7 beneficial effect would be that each judge would have a precis of

L the case in every brief that inc-ludes a proposed opinion.
Imagine the Pride of the lawyer whose opin~.nn proves to be
adopted, in whole or in part, by the appellate court.

Perhaps your committee will be no more enthusiastic about my

suggestion than a majority of the members of our court. But who

V is a prophet in one's own country?

Very truly yours,

Edwin J. Peterson
Associate Justice

7 EJP/cb
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L TO: Honorable James K Logan, Chair
and Members of the Advisory Committee on Appellate Rules

FROM: Carol Ann Mooney, Reporter f '/

DATE: October 13, 1994

L SUBJECT: Item 94-2, prohibiting citation of appellate decisions that lack a clear
recitation of jurisdiction.

L
The attached letter from William Leighton, Esq. is item 94-1. The suggestion will

be discussed at the upcoming meeting.
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SENT BY: 9-20-94 ; 3:33FM ;Ofc. Judges Programs- 2196316371;# 2

K ~pi:KNE (212) 255-0001 William Leighton

FAX (212) 255-5899 249 West 11th Street
New York, N.Y. 10014

LJuly 20, 1994
Peter G. MkCaber Esq., Secretary
Comnmittee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544

[7 Re : Proposed addition to the F.R.App.P.

Dear Sir

The 1991 Ammdrnent to the F.R.App.Proc. has made a welcare

addition to Rule 28(a)(2) which now rcquires the litigants to address the

issue of appellate and lower court jurisdiction in their briefs. That Rule

does not apply to nonparties that cite appellate decisions in their briefs.

In other words, appellate decisions made before the 1991 amendment that do

nct clearly recite the applicable jurisdictional basis should rot be relied

Ad uapon by the Federal courts. No such provision exists nxw with the result

L that erroneous decisions could be made on the basis of older decisions for

which no jurisdiction can be found. Surely, a federal court faced with an

argument based on an appellate decision should not be expected to determine

whether or not there existed appellate jurisdiction for that decision.

I shall illustrate that problei with an actual example. Harris

Trust and Savings Bank, et al. v. E-II Holdings and Amierican Brands, 926 F.

7 2d 636 (1991) was a case decided on February 21, 1991 by the Seventh

LI Circuit Court of Appeals. Rehearing and rehearing en banc was denied on May

r", 3, 1991. Certiorari was denied. The decision was made before the 1991

L alment to the appellate Rules became effective on December 1, 1991.

The decision's only reference to appellate jurisdiction will be

found under note 7 where this stateaint appears :

"In light of the fact that complete diversity of citizenship

exists between the plaintiffs and the defendants, we do not
address the argument that the Act gives rise to a private cause
of action."

Ad Thus, the reader of the decision would be inclined to believe

that since diversity of jurisdiction had been noted by the appellate court,

L the basis for federal jurisdiction was diversity of citizenship. With due

respect to the learned judges who unariDmously signed that decision, I must
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SENT BY: 9-20-94 ; 3:33PM ;Ofc. Judges Programs-, 2196316371;# 3

point out that by accepting to serve as Trustees under the Indentures, the

L; plaintiffs had expressly waived diversity of citizenship as a predicate for

federal court jurisdiction. Section 11.08 of the Indentures (in the

record) underlying the,3 Note ani Debenture Indentures states, in full :

Tne laws of the State of New York shall govern this Indenture and

the securities without regard to principles of conflict of laws.

lThe Trustees, the Caimany (i.e. E-II), and the Securityholders
agree to sU-it to the jurisdiction of the courts of the State

of New York any action or proccodi arising out of or relating

to this Indenture or the Securities. (emphasis supled)

K Therefore, since the appellate court proceeded to exanune at

length other provisions of the Indentures, the question arises why it did

so in light of the express language of Section 11.08. It failure to rule

L on the applicability of Section 11.08 and its reliance on the diversity

clause as the basis for its own and the district court's jurisdiction

raises the question whether its opinion and judgment should be relied upon

by other courts when faced with similar problems. My suggestion would

eliminate this uncertainty by making it clear that an opinion such as

Harris should not be relied upon in the future by other federal courts.

L Conclusion

A new Rule should be written into the Federal Rules of Appellate

Procedure directing the federal courts to disregard federal court opinions

that do not clearly recite the basis for Federal court jurisdiction.

L Sincaraly,

E 1144p An
30881 William Leigh

-2 -
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