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DRiAFT7x
MINUTES OF THE MEETING

OF THE ADVISORY COMMII'rEE ON APPELLATE RULES(+4 Jo
OCTOBER 25, 26, & 27, 1994 , 41

Judge James K. Logan called the meeting to order at 8:30 a.m. in the

Conference Center of the Thurgood Marshall Federal Judiciary Building in

Washington, D.C. In addition to Judge Logan, the Committee Chair, the

following Committee members were present: Judge Danny Boggs, Judge Will L

Garwood, Judge Alex Kozinski, Mr. Michael Meehan, Mr. Luther Munford, Mr.

John Charles Thomas, and Judge Stephen Williams. Mr. Robert Kopp attended

the entire meeting on behalf of Solicitor General Days who was himself present

for a portion, of Thursday afternoon. Judge Grady Jolly, whose term on the

Committee had just expired, was present. Mr. Robert Hoecker, the former Clerk

of the Tenth Circuit and the newly named Circuit Erecutive for that circuit,

attended on behalf of thelclerks. Professor Daniel Coquillette, the Reporter for

the Standing Committee was present, along with Professor Mooney, the Reporter

for the Advisory Committee. 2 Mr. Peter McCabe -ithe Secretary, Mr. John Rabiej

- Chief of the Rules Support Office, and Mr. Robert P. Deyling, all of the

Administrative Office, were present alongr wit Ms. Judith" McKenna of the

Federal Judicial Center and Mr. Joseph Spaniol.

Judge Logan welcomed the new members and announced that items D and

E on the agenda would be delayed until the afternoon when the Solicitor General

would be able to join the Committee.

Judge Logan made introductory remarks for the benefit of the new

members about the Committee's work. He noted that the impetus for much of

the Committee's recent work came from the Department of Justice and the

national law firms both of which have been urging a return to truly uniform

federal practice and the elimination of local rules. The other impetus has been

the Local Rules Project that was established by the Standing Committee to study

local rules and which has urged, among other measures, uniform numbering of

local rules, elimination of any'local rule that conflicts with the national rules or

that merely repeats provisions in the national rules.

Judge Logan noted that the Advisory Committee has tried to add to the

national rules some of the ideas that were developed by the circuits and included

in the local circuit rules. The Advisory Committee's aims were twofold: to

improve the national rules and to eliminate the need for local rules on those

topics. The Advisory Committee has now reached a point where most of the

changes proposed as a result of the Local Rules Project have been considered.

Judge Logan stated' that the next step will be a systematic simplification of

the language used in all of the rules. Significant work has already been done on

the civil rules by the Style Subcommittee of the Standing Committee and by the



Advisory Committee on Civil Rules. The Style Subcommittee had completed itsfirst draft revision 'of Rules 1-23 of -the, appellate 'rules and those revisions were onthe agenda for consideration' by the Advisory Committee at the meeting. JudgeLogan stated that the Standing Committee hopes that the restyled version of theAppellate Rules will be the first set of restyled rules to be published for publicconsideration.

" 'I ~~Minutes ,

Judge Logan turned to the first item on' the agenda, approval of theminutes of the April meeting. The minutes were approved as written. There was,however, a brief return to the discussion initiated at the April meeting about thecontent of the minutes. The minutes ,ofthe April' meeting do not attributecomments made during the meeting tol any particular mhember. One memberstated that he believes speakers should be identified by name. Another memberpointed out that the omission of names, may be noticeable simply' because thisCommittee's minutes are more detailed ithari those of the other advisorycommittees. The minutes of, other 'advir committee neetingsdo not include asdetailed a record of cormittee discUssiohiand, therefore do not attribute remarksto individual members. There was consenus' that detailed minutes are helpful -tothe committee. It was pointed out tte meetngs are open to the' public andthat anyone who desires to know ihe position of individual members is free toattend the meetings. A compromise positon wroposed: commelnts would notbe attributable to individual menbes bu votes wuld be attributed tO' individualsby name. It was agreed, however, that tl reporter* would prepare the minutes ofthis meeting without any names attached either to comments or votes. Mr. Rabiejpromised to provide the cmnr'ttee mmbers' with samples -lof other comrittees'minutes and the Conmittee agi eed to lputilettoic ol thelagendalfor a fullerdiscussion at a future meeting.F

I'Standi~ng Commnittee '

The Reporter summarized the action taken by the Standing Committee at 0its June meeting with regard to propsed 'aendments to the appellate rules.

The Advisory Committee presented 5 newior amended rules to the lStanding.Committee with a request that those rules belforwarded to the JudicialConference for consideration; theywere Fed. R. App. P. 4(a)(4), 8, 10, and 47, Fand proposed new Rule 49. 'Rules 4()(4); 8, and' 10 were approved withoutchange. The Standing Committee am, ndedRiilieH47, dealing with local rules, byadding a sanctions limitation back ifitc''subdivision (b). The Advisory Committee Chad concluded that in light of other, `st6ublication- amendments recommended Lby the Advisory Committee the sanctisliitation was unnecessary. TheStanding Committee decided to reins& 'it believing that it would do no harm and

2' , I!, RII~~~~~L , F'
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would make the limitation explicit. Rule 47 as amended was approved for

submission to the Judicial Conference. The Standing Committee decided not to

go forward with Rule 49, dealing with technical amendments, or its corollaries in

the other sets of rules.

The Advisory Committee recommended publication of 6 rules, Fed. R.

App. P. 21, 25, 26, 27, 28, and 32. Rules 21, 25, and 32 were actually requests for

republication because substantial changes had been made following their

publication in November 1993. The Standing Committee approved publication of

all six rules having first made changes in Rules 25, 265, and 32.

In Rule 25, the proposed amendment published in November 1993 had

provided that in order to file a brief or appendix using the mailbox rule, the brief

or appendix must be mailed by first-class mail. In light of the public comments,

the Advisory Committee proposed further amendment of the rule so that the

mailbox rule applies when a brief or appendix is delivered to an "equally reliable

commercial carrier." The Standing Committee deleted the word "equally" from

"equally reliable commercial carrier." In addition, the Standing Committee made

amendments in the subparagraph dealing with electronic filing, so that the

language would be consistent with amendments proposed by the bankruptcy

committee.

The proposed amendment to Rule 26 makes the three day extension for

responding to a document served by mail also applicable when the document is

served by an "equally reliable commercial carrier." As with Rule 25, the Standing

Committee deleted the word "equally."

When considering the amendment to Rule 25, the Standing Committee

discussed the adequacy of the three day extension provided when a party must act

within a specified time measured from the date of service and service is

accomplished by mail. The Standing Committee asked each of the advisory,

committees to consider expanding the three days to five days. That issue became

Item 94-1 on the Advisory Committee's docket and was on the agenda for the

October meeting.

The proposed amendments to Rule 32 deal primarily with typeface issues.

The Standing Committee made some minor amendments both in the language of

the rule and in the Committee Note and then approved Rule 32 for publication.

Item 91-24. Amicus Brim

The proposal to amend Rule 29 grew out of the Local Rules Project. In its

response to the Local Rules Project Report, the fifth circuit suggested that the

3



Advisory Committee consider amending Rule 29 to:
1. specify which of the items required by Rule 28- should be included inan amicus brief;
2. establish a page limit; and
3. permit an amicus brief to be filed later than the brief of the partysupported.

The fifth circuit believes that permitting later filing of an amicus brief eliminatesneedless repetition in the amicus brief of the party's arguments.

At the Advisory Committee's September 1993 meeting, the Committeeaccepted the fifth circuit's first two recommendations, but rejected the third. Inaddition the Committee decided to include language similar to that in Sup. Ct. R.37.1, indicating that an amicus brief will be permitted only when the amicus willbring information to the court that has not already been presented by the parties.The Committee also decided to insert language similar to that in Sup. Ct. R. 37.4in order to provide the court with some standards for granting leave to file anamicus brief and a party with a guide for framing a motion for leave to file. Inlight of those decisions, the Reporter had prepared a new draft for theCommittee's consideration.

One member recommended eliminating the rule altogether or limiting itsapplication to technical matters such as length. He noted that the Supreme Courtreceives many amicus briefs but they are not as common in the courts of appeals.He further stated that he would not require a motion for leave to file an amicusbrief. The brief must accompany the motion and as a practical matter the courtsrarely refuse to file an amicus brief.

Two members favored retention of the motion. The privilege of filing anamicus brief can be abused. It can become a way to file a longer brief; a partyconvinces a friend to file an amicus brief in order to present arguments that theparty wants to advance but is unwilling to give space to in the party's own brief.Another member noted that preparation of the motion may help the drafter tocrystallize the reasons for the amicus brief.

A member noted that this motion, like any other, requires a response.Until the court responds, the parties do not know whether the amicus brief hasbeen accepted and do not know whether they must respond to the argumentsadvanced by the amicus.

Another member noted that the language in proposed subdivision 29(a),language modeled on Sup. Ct. R. 37.1, could be read as creating a standard thata clerk's office has responsibility for enforcing. He suggested that if the languageis retained it should be more cautionary or advisory in tone. Another membernoted that it is difficult for an amicus of a court of appeals to honestly state that

4



the amicus will not discuss' matters discussed by the party Su'ch a representation

is more easily made at the Supreme Court because the party has already briefed

and argued the case at the court of appeals and the amicus knows the arguments

that will be advanced by the party.

Judge Logan noted that some revision of Rule 29 -is desirable in order to

eliminate some of the matters covered by local rules and to specify the contents of

an arnicus brief. Two issues had emerged from the discussion so far:

1. should the rule include precatory language, similar to that in Sup.

Ct. R. 37.1, stating that the role of an amicus is'to bring matters to

the attention of the court that are not presented by the'parties; and

2. should the rule require a motion for leave, to file an amicus brief.

Judge Logan asked the Committee to focus on the first question, whether

proposed subdivision 29(a) should be retained, and if so, whether it should be

modified. The draft read as follows:
(a) In generaL--An amicus curiae brief should bring relevant matter

to the attention of the court Which has not already been brought to its

attention by the parties.

One member expressed general approval but suggested that the provision

should be amended to permit an amicus brief to discuss matters not brought to

the court's attention by the parties, or not adequately elaborated upon lby the

parties. Another member pointed out that in order for an amicus to imake that

determination, the amicus brief would have to be filed later than the party's brief

and such later filing had been rejected by the Committee at its previous meeting.

Another member indicated that ordinarily there is a level of coordination between

the party and the amicus that would permit an amicus to make the "not

adequately elaborated" determination.'

Another member stated that if 29(a) were truly precatory it would be

acceptable, but if it could be interpreted as imposing a requirement, it would be

problematic. When the government files an amicus brief, it cannot coordinate

with a party and could not make the representation "required" by 29(a). Another

member pointed out, however, that the government has a right to file an amicus

brief and could not be precluded from doing so as a result of 29(a).:

Judge Logan asked the Committee to vote on retention of a provision

similar in nature to 29(a). A motion to eliminate subdivision (a) and to move the

language into the note was made and seconded. Five members voted'to eliminate

any such provision; three voted to retain it.

Judge Logan then asked the Committee to turn its attention to the motion

question.

5



A member moved that the Committee eliminate the motion requirementand substitute an attorney's certificate that',the brief is not filed for purposes ofdelay but to assist the court. He stated that it typically takes one week to"get aresponse to the motion and' the opposing party remains uncertain during that timewhether, there is a need to respond to the arguments raised by the amicus. The
motion was seconded.,

During discussion other members questioned whether elimination of themotion requirement entitles'everyone to file an amicus brief. Several members
felt thatthe 'motion requirement is important because it provides the court with ameasure of control.

The motion failed by a vote of 4 to 3.

Having decided to retain a motion for leave to file, a member suggested
eliminating the requiremrent'in draft OMule 29()(2), that the motion state 'the factsor arguments that have not been, or reasons for believing that they will not beadequately presented by theYparties, and the relevancy of those facts or argumentsto the disposition of the case." Te member suggested substituting language froman earlier draft that would require the motion to state 'the reasons why an amicusbrief is desirable."

It was pointed out that'it would be helpful to include as specific astatement aspossible about what makes'an -amicus brief desirable. Although itwas agreed thata variety of reasons 'in'addition"to those mentioned in (c)(2) maymake an amicus brief desirable,specificity helps practitioners know what shouldbe in the motion. I

A motion was made and seconded to substitute the following language forthat in paragraph (c)(2) of the draft-
(c)(2) the reasons why an amicus brief is desirable and the relevance ofthe matters asserted to the disposition of the case.

The motion passed unanimously.

With regard to subdivision (d), dealing with the contents and form of anamicus brief, a motion was made to add a requirement that the brief include "aconcise statement of the identity of the amicus and its interest in the case." Therequirement would become (d)(2). It was pointed'out that although a statementof its interest is required in anG,anicus's motion for leave to file, the members of
panel in the case will not necessarily have the motion. The motion was seconded
and passed unanimously.

A motion was made to delete the word "only" on line 30 of the draft. The

6
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Rule 25
Redraft 3/95

21 spe*al delivefy i&iswed A

22 brief or appendix is timely

23 ffld. however. if

24 by a

25 ifica i~

26 before the last da for,

27~~~~~~~~~~~~

28 (Q") g mailed to the clerk

29 by First-Class Maiil$#

30 4L.QtherCIaS..Q!

31 miag that is at' leat

32 -,

33 postage p

34 dispatchedtothe V

35 clerk by a

36 commercial carrier.

37 . Inmate filing. Papefs A

38 paper filed by an im-nate -

I
39 confined in an institution

40 are i timely filed if J
41 deposited in the 3
42 institution's internal mail
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Rule 25
Redraft 3/95

Revised draft - March 1995 p0 ) /

Rule 25. Fiibngin Service A
1 (a) Filing.

2 Li) Filing with the Cler A paper

3 required or permitted to be filed

4 in a court of appeals must be

62 5 4 X >2 + is filed with the clerk."'

6 .(2) Filing: Method and Timeliness.

.(A) ILngeeraL Filing may be

8 accomplished by mail

9 addressed to the clerk, but

10 filing is not timely unless

11 the clerk receives the

12 papers within the timer 13 fixed for filing.!, exeep

14 ehat

L 15 (B) A bdef or apendix bfiefy

16 and appcendices arc trfated

17 as filed on the day-of

18 mailing-if the-meest

19 expeditious form of

20 delivery by mail, except

45



Rule 25
Issues & Changes

submit the certificate of service after filing. When the two can be done ! i

simultaneously, I am, not certain that any authorization is needed from the rule.

The committee has previously rejected any suggestion to extend the _

mailbox rule to other documents. Indeed, the court of appeals clerks periodically

request that the mailbox rule be repealed for briefs and appendices.

With regard to the notion of a"serviceattoney," none of the other sets of

rules' has adopted the practice., I do not think that the appellate rules are the

proper place to initiate such an idea. If the Conmnittee supports the idea, it may

wish to refer the suggestion to the Advisory Committee on Civil Rules.

With regard to the electronic filing provision;,.history cautions against i
tinkering with the language in the published proposals. Those members who have

been with the Committee since its October 1993 meeting will recall that much of

that meeting was consumed by consideration of proposed "fax filing guidelines"

that had been presented to the Judicial, Conference for adoption at its September

1993 meeting. The Conference did.not adopt the guidelinesibut requested rapid

response from the Advisory Committees. Those guidelines dealt with a variety of

matters that' the Advisory Committee thought were governed by the, Rules

Enabling Act and therefore should be subject to the procedures, forpromulgation

and amendment of rules. In the, end,, the Advisory Committee's recommendation

was that the Judicial Confe'rence should establish technical standards,,governing

such matters as eqipment, but that any information concering the conduct of

litigation should,be in a rulerather than guidelies adopted by the Judicial

Conference,

Unlike the earlier guidelines, the proposal from the Association of the Bar L

of the City of New York would not involve any violation of the Rules Enabling

Act because the association's proposal is that the national rule should require any 7
local rule to address certain fundamental concerns. However, it is my clear

impression that neitherthe Advisory Committee nor the Standing Committee is

eager to dive into the complexity of electronic filing matters or feels confident of

its abilities to adequately frame the issues.,

7
4ll
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Xss es & CRule 25
Issues & Changes

recommends that the rule be amended to require that any local rule must providefor such things as public access to files, accuracy of electronically storedC documents, and security and integrity of the files.

3. Possible Changes

The amendments generally have the support of the commentators. Theonly portion of the amendments to receive significant opposition is the provisionrequiring service in as expeditious 'a manner as the manner used to file the paperr with the court; even that provision has" mbore support than opposition. It is truethat the time for responding to most documents` runs from the date of service andthat if service is not personal, Rule26(c) provides a three day extension. TheL discussion at the Advisory Committee' meeting that led'to 'the proposed language,however, seemed premised upon the 'fact that the three day extension issometimes insufficient and that opposing counsel can and do play "games" with
L service. The' Advisory Committee on Appellate Rules, like the other advisorycommittees, rejected a proposal to extend the 3-day period in Rule 26(c). Thisproposed amendment to Rule 25, however, has had general committee support.LU Assuming that the proposal continues to have that support, the draft below makesonly minor changes in the language of both the rule and the' text. At lines 97-102C I have added language making the requirement applicable "when reasonableconsidering such factrs as distance and extraordinary cos" rather than "whenfeasible." I chose that langua'gebecause it is closer to the conmmittee's originalr intent than the suggestion that th& rule should not require comparable service iffiling is accomplished by handdeliv'ering the paper to the clerk's office. Indeed,there will be many times when hand delivery to the opposing party or opposingcounsel is not an onerous task.

The draft is amended to make the mailbox rule applicable to First-ClassMail and "other classes of mail that are-at least equally expeditious." I chose thegeneral language rather than making a reference to Express Mail to try to avoidan obsolescence problem as the Postal Service implements new types of service. Ialso thought it best to make it clear that any form of mail less than First-Class isnot acceptable.

The new draft leaves the "reliable commercial carrier" language unchangedin spite of the opposition. I'm not certain it would be helpful to define 'reliable"in the manner one commentator suggested by limiting the rule to those carriersthat "guarantee delivery as quickly as First-Class Mail." Nor have I independentlythought of a better way.

The draft does not implement any of the miscellaneous suggestions. As forconsolidating the certification of mailing and the certificate of service, that isoften impossible. Depending upon the method of service, it is often necessary to

UT 43L.J



Rule 25
Issues & Changes

Although they support that amendment of subdivision (c), two of those four

commentators along with two others suggest refinement of that provision.

One commentator states that the language of the rule is unclear and that it

would be better to state that service must be accomplished "in the same

manner" as filing with the court. The same commentator suggests deleting

the word "feasible" because it can be misunderstood and misinterpreted.

* One commentator, suggests that the standard should be more precise and

suggests that the rule require as expeditious service not simply "when

feasible" but "when feasible and reasonable. considering such things as

distance and extraordinary cost...,

* Another commentator opposes requiring personal service when a brief or

motion is filed with a clerk of court by hand delivery. The commentator

points out that hand delivery aon a partyoaoey residing in a different I
state, city, or regionr may be both difficult id costly to arrange. The

commentator suggests amending the language to make it applicable "[w]hen

filing with the courtjis made by mail or commercial carrier. service on a

party must beaby a manner at least as expeditious ...

* A fourth commentatordoes not oppose requiring personal service when a l

paper is filed by hand delivering it to the court but suggests amending the

committee note to, state that when a "brief or motion is filed with the court

by hand or by overnight courier, the copies..."

d. Miscellaneous

One commentator suggests that the rule should permit the consolidation of

the certification of mailing with the certificate of service.

Another commentator suggests that the mailbox rule should be extended to

a paper filed in connection with a motion or a petition for rehearing.

Another commentator notes that subdivision (b) requires service "on

counsel" if a party is represented by counsel. The commentator suggests that if a7,

party is represented by two or more different firms, that one of them should be

designated as the "service attorney" and an opposing party need only serve the

"service attorney."

The Association of the Bar of the City of New York is concerned about the

proposed language in 25(a)(2)(D) authorizing local rules governing electronic

filing. (The language is virtually identical to that in proposed amendments to

Civil Rule 5(e), and Bankruptcy Rule 5005(a)(2).) The association is concerned 7
that the proposed amendmentdoes not impose any controls on the rule local

courts may develop and that there is no provision for monitoring local rules that

are implemented to determine which are most effective,. The committee
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warrant the costs of the proposal but that if such a change is made itshould be confined to instances in which the party seeks immediate action.
2. Support

Four commentators support the proposed amendments withoutqualification. Seven commentators are supportive of the amendments but suggestadditional revisions.

a. Type of mail service

The current rule provides that a brief is treated as filed on the day ofmailing "if the most expeditious form of delivery by mail, except special delivery,is used." That language was adopted before the Postal Service offered ExpressMail and other expedited delivery services. The Committee wanted to make itclear that use of First-Class Mail is sufficient. The amendment provides that abrief is timely filed if, on or before the day for filing, it is mailed by First-ClassMail. Three commentators point out that a literal reading of the rule wouldmake the "mailbox rule" inapplicable if thei party mailed its brief to the court byExpress Mail. Since Express Mail and two-day mail service are generally moreexpeditious than First-Class Mail, the rule should not preclude their use. TheUnited States Postal Service recommends either adding the term Express Mail tothe proposed rule or replacing "First-Class Mail" with "United States Mail."D Another commentator suggests making the mailbox rule applicable to First-ClassMail and "other classes of mail that are at least equally expeditious."

b. Reliable commercial carriers

The amendment makes the mailbox rule applicable when a brief ori: appendix is delivered to a "reliable commercial carrier." While most of thecommentators support the change, four noted that disputes about the reliability ofa carrier are likely to arise. The United States Postal Service notes that theL I provision does not violate the Private Express Statutes but because of the satellitelitigation it believes likely to arise concerning "reliability," the Postal Servicesuggests deleting the provision in its entirety. The other three commentators
either deleting the adjective "reliable" or defining it. For example, areliable" carrier might be one that guarantees delivery as quickly as First-ClassMail.

c. Service

The amendments to subdivision (c) require that "When feasible," service ona party be accomplished "by a manner at least as expeditious as the manner offiling." Four commentators expressed their support for that specific change.

41

L'i



Rule 25
Issues & Changes

ISSUES AND.CHANGES - RULE 25

Of the 16 commentators on the published rule, four support the published

amendments without qualification and seven generally support the amendments

but suggest further revision. Only one commentator expresses general opposition
to the amendments while four express opposition to the requirement that service
on other parties be by a manner at least as expeditious as the-manner of filing
with the court.

1. Opposition

a. General 7

One commentator opposes extendingthed "mailbox rule" (applicable to the

filing of a brief or appendix) to the use of a "reliable commercial carrier." The

commentator believes that this and other changes to Rule 25 inappropriately
place the emphasis upon the receipt of a brief by the clerk rather than upon what

the commentator believes is the more critical time, the receipt of a brief by

opposing counsel.

b. Service T

The proposed amendments to subdivision (c) permit service by "reliable

commercial carrier" in addition to the current methods of personal service-or

mailing. The amendments also state that "[w]hen feasible, service on a party must

be by a manner at least as expeditious as the manner of filing with the court."

Four commentators oppose requiring service in as expeditious a manner as the

manner of filing with the court.2

* One of those commentators states that the rule treats all methods of

service as equivalent and there is no justification for placing a limitation on

the use of any method.
* Another states that the change is unnecessary because the time for serving

and filing a responding brief or motion paper runs from the time of service

and is, therefore, subject to the Rule 26(c) extension whenever service is

other than personal.
* A third believes that the rule is unclear; he asks if service may be

accomplished by First-Class Mail on an opposing party who lives out of
state if the paper is personally delivered to the clerk's office for filing. He Al

suggests deleting the sentence.
* A fourth commentator states that there is not a sufficient problem to

J

2 As will be discussed below, four commentators state their specific support

for the requirement.
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citing supplemental authority under Rule 28(j), when the court may rule atany time. Public Citizen states that a cautionary note in the CommitteeNote may be sufficient but that if a rule change is made it should beV confined to cases in which an immediate decision has been sought.
16. Michael E. Rosman, EsquireF: Associate General Counsel

Center for Individual Rights
C 1300 Nineteenth Street, N.W.

Suite 260
Washington, D.C 20036

C Mr. Rosman supports the extension of the "mailbox rule" (under which abrief is deemed filed on the day of mailing) to delivery to a reliable7 commercial carrier. He also "heartily support[s]" the proposal to permitservice by a reliable commercial carrier noting that the limitation incurrent Rule 25(c) which only permits service by mail or personal service isroutinely ignored by both practitioners and the courts.

Mr. Rosman objects to the statement that "[wihen feasible, service on aCT party must be by a manner at least as expeditious as the manner of filingLt with the court." He does not see any legitimate reason for the rulebecause the time for serving and filing a responding brief or motion paperruns from the time of service and is, therefore, subject to the Rule 26(c)El extension when service is other than personal.

Mr. Rosman suggests that the committee incorporate the followingadditional amendments:
a. Subdivision (b) requires service "on counsel" if a party is represented

. -by counsel. If a party is represented by two or more different firms,Mr. Rosman suggests that one of them must be designated as the"1service attorney" and the opposing attorney need only serve papersV on the "service attorney."
b. He suggests that electronic service should be permitted; i.e. serviceby facsimile, modem transfer of files, or other electronic means.

-JFT
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c) compatibility with generally available systems for electronic

transmission and retrieval of data; and

d) maintenance of the security and integrity of the files.

The committee urges that some form of monitoring of the local

experiments be undertaken with the goal of deriving meaningful and

objective data as to the experience of the various courts using different

systems and procedures.

14. Ninth Circuit Senior Advisory1Board,
comments forwarded, by Mr. Mark Mendenhall

Assistant Circuit Executive ' i,
United, States Courts for the Ninth Circuit

121 Spear Street, Suite 204

Post Office Box 193846
San Francisco, California 94119-3846

The Senior Advisory Board is a body of distinguished, experienced senior

counsel who provide advice and guidance to the Ninth Circuit-Judicial

Council and the Ninth Circuit Judicial Conference. The board suggests

that defining the term "reliable commercial carrier" could help avoid

ambiguity and disputes between counsel, particularly with regard to 2

"reliability."

15. Public Citizen Litigation Group
2000 P. Street, N.W., Suite 700
Washington, D.C. 20036

Public Citizen suggests that the mailbox rule in 25(a)(2)(B) should extend

to a paper filed in connection with motion or a petition for rehearing.

With regard to 24(a)(2)(B)(ii), Public Citizen suggests that the rule should

allow use of any mail service that guarantees delivery as quickly as first-

class 'mail. That would permit use of Express Mail or two-day mail and

limit use of commercial carriers to those that deliver at least that fast.

Public Citizen states that use of the term "reliable" is likely to produce

more disputes than it will resolve and should be deleted.

With regard to 25(c) (the service provision) Public Citizen states that there

is not a sufficient problem to warrant the costs of the proposal. If filing is

accomplished by over-night mail, service must be by overnight mail

regardless of whether the party being served is likely'to, or even has a right

to, file a response. 'Public Citizen states that expeditious service should be

required only with respect to matters on which the party filing a paper

seeks immediate action or for post-argument submissions (such as letters
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rule seems to preclude "other classes of mail that are at least equallyexpeditious." The section suggests that the Advisory Committee consideradding the last quoted language to the rule.

The association states that the certification requirement is better than thelast proposal's -reliance upon the postmark. The association suggests thatthe rule should permit consolidation of the certification of mailing with thecertificate of service under 25(d).

The association supports the requirement that service be made, whenfeasible, in a manner at least as expeditious as that used for filing. TheC association says that such a requirement is -a 'welcome response to pettygamesmanship." The association recommends amending the committeenote to state that when a 'brief or motion is filed with the court by hand or7 by overnight courier, the copies .... [etc.]"

The association supports the progress toward electronic filing.
13. Association of the Bar of the City of New York

Committee on Federal Courts
Patricia M. Hynes, Chair
Milberg Weiss Bershad Hynes & Lerach
One Pennsylvania PlazaV New York, New York 10119-0165

The committee comments on the proposed 25(a)(2)(D), specifically on theprovision allowing local rules governing electronic filing without priorapproval by the Judicial Conference and without any requirement that theConference first develop standards to govern the rules. Given the minimalexperience that state and federal courts have had with electronic filing andthe developing state of technology, the committee agrees that a period ofexperimentation and at least some temporary diversity is justified. Thecommittee is concerned, however, that the proposed amendment does notimpose any controls on the rules local courts may develop. The committeemakes several recommendations many of which are based upon theassumption that electronic filing will be used to reduce the courts' burdenof document storage and will result, therefore, in electronic filing ofdocuments that will not be subsequently embodied in an officially filedhard copy. The committee recommends that the rule require that any localrule must provider a) reasonable access to -court files by both parties and non-partymembers of the public;
b) assurance of the identity of filers and accuracy of the electronicallystored document;
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ClAppellate Courts Committee
617 South Olive Street 

CLos Angeles, California 90014-1605

The Appellate Courts Committee unanimously approves the proposedamendment but recommends deleting the adjectives "reliable" and"feasible" because they can be misunderstood or misinterpreted. Thecommittee also suggests that the language requiring that service "be by amaimer at least as expeditious as the ma'ier of filing with the court" isunclear. It would be more clear to say that service must be in the same
manner as filing with the cao~urt. FAt a ninimum, the committee suggeststhat the committee note should providesome illustration of how the ruleshould be applied.

10. Gordon P. MacDougall, Esquire
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Mr. MacDougall sees no need to permit delivery by "reliable commercialcarrier." He also opposes the revision because it places "emphasis onreceipt of briefs by the Clerk, when it is receipt of briefs by opposingcounsel which is more critical." Mr. MacDougall also opposes the stylerevisions because he believes they make "filing" paramount to "service"; hebelieves that under the current rule the primary emphasis is on "service" Li iand that "filing" has a lesser role. He states that there is not a good reasonfor separate subsections on electronic filing or inmate filing.
11. John S. Moore, Esquire

Valikanje, Moore & Shore, Inc., P.S.I405 East Lincoln Avenue
P.O. Box C2550
Yakima, Washington 98907

Mr. Moore approves of the proposed amendments without furthercomment.

12. National Association of Criminal Defense Lawyers 
-1627 K Street, N.W.

Washington, D. C. 20006

The association supports the amendments. ThIe association points out,however, that in addition to first class mail, the rule should authorizepriority mail and express mail. Although first class mail is "sufficient," the
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6. Joseph W. Halpern, Elizabeth A. Phelan, & Heather R. Hanneman,

Esquires
Holland & Hart
555 Seventeenth Street, Suite 2900
Denver, Colorado 80202-3979

Mr.' Halpern, Ms. Phelan, and Ms. Hanneman agree that when a party files

a brief or motion with a court by overnight courier that service on an

opposing party should be by a method that is at least as expeditious as

overnight delivery. They oppose requiring service by hand delivery when a

brief or motion is filed with a clerk of court by band delivery. Hand

delivery on parties or attorneys residing in different states, cities, or regions

may be both difficult and costly to arrange Th z suggest that the second

sentence of 25(c) should state: "When filing with the court is made by mail

or commercial carrier, service on a party must be by a manner at least as

LI expeditious as the manner of filing with the court whenever feasible."

7. Honorable Paul J. Kelly, Jr.

li United States Circuit Judge
P.O. Box 10113
Santa Fe, New Mexico 87504-6113

Judge Kelly is troubled by the provision that "when feasible, service on a

party must be by a manner at least as expeditious as the manner of filing

with the court." He believes that the language creates ambiguity. He asks

whether personal delivery of papers to the clerk's office for filing may be

followed by first-class mail to the opposing party who lives out of state? If

a document is hand delivered to the clerk's office for filing, is personal

__ 
delivery to lawyers within the same city required? He states that there

should not be litigation over what was "feasible." He suggests deleting the

sentence.

it7 i8. Honorable Cornelia G. Kennedy

United States Circuit Judge
U.S. Courthouse

L; Detroit, Michigan 48226

Judge Kennedy questions the need to have service effected in at least as

L expeditious a manner as that used to file with the court. Having once

decided that all the methods of service should be allowed because they are

equivalent, she sees no justification for placing this limitation on the use of

L one method or the other.
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4. The State Bar of California

The Committee on Federal Courts
555 Franklin Street
San Francisco, California 94102 4498

The committee endorses the amendments including the requirement that

service be by a manner at least as expeditious as the manner of filing. The

committee suggests, however, that subdivision (c) set a more precise

standard and state that "when feasible and reasonable. considering such

things as distance and extraordinary cost. service on a party must be by a

manner at least as expeditious ...."

5. Mary S. Elcano, Esquire
Senior Vice President, General Counsel

United States Postal Service
475 L'Enfant Plaza, S.W.
Washington, D.C. i20260-1100

The postal service notes that inasmuch as 39 C.F.R. § 310.1(a)(7)(iii)

excludes "papers filed in lawsuits ... and orders of courts" from the

definition of "letter," the private carriage proposed by the amendments

would not violate the Private Express Statutes. The service states however,

that a literal reading of the rule would give litigants only two choices: First-

Class Mail or a "reliable commercial carrier," making Express Mail an

unsafe option. The service suggests either adding the term Express Mail to

the proposed rule or replacing "First-Class Mail" with "United States Mail."

The service states that the second option would eliminate confusion as to

whether Priority Mail service could be used. Priority Mail service literally

is First-Class Mail but public perception is that it is a distinct service and

may lead some litigants to erroneously conclude that the rule does not

permit use of Priority Mail.

The postal service, however, suggests deleting the change relating to the

use of a "reliable commercial carrier." The service believes that collateral

litigation will arise concerning whether a particular carrier should be

considered "reliable" and also about the relevance of a filer's assumption

that a particular carrier is "reliable."

The service also notes that the proposed rule uses the term "first-class

mail" but that correct usage calls for initial caps: i.e. "First-Class Mail."
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CommentsCOMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 25The proposed amendments provide that in order to file a brief or appendix

L using the mailbox rule, the brief or appendix must be mailed by first-class mail ordelivered to a "reliable commercial carrier." The amendments also require a
certificate stating that the document was mailed or delivered to the carrier on or
before the last day for filing. Subdivision (c) is also amended to permit service onother parties by a "reliable commercial carrier." Amended subdivision (c) further
provides that whenever feasible, service on other parties shall be by a manner at
least as expeditious as the manner of filing.

Am1. Aerican Bar AssociationLi! Section of Litigation
750 North Lake Shore Drive
Chicago, Illinois 60611

The section supports the recognition that most lawyers use commercialcarriers.

The section supports and encourages the adoption of local rules to permitfiling by electronic means.

The section supports the requirement that, when feasible, service be by amanner at least as expeditious as the manner of filing with the court.
2. State Bar of Arizona

111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742

The State Bar of Arizona has no objections to and foresees no particulardifficulties with the proposed amendments.7 3. The State Bar of California
The Committee on Appellate Courts555 Franklin StreetLJ San Francisco, California 94102-4498
The committee supports the proposed change.
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brief or appendix was mailed or delivered to the private carrier

on or before the last day for filing.

Subdivision (c). The amendment permits service by

"reliable commercial carrier." The amendment also expresses

a desire that when feasible, service on a party be accomplished

by a manner at least as expeditious as the manner of filing. I
When a brief or motion is filed with the court by overnight

courier, the copies should be served on the other parties in as

expeditious a manner -- meaning either by personal service, if

distance permits, or by overnight courier, if mail delivery to the

party is not ordinarily accomplished overnight.

L

J
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L 88

LO, 89 (C) Manner of Service. Service may be

90 personal, of by mail, or by reliable
F7~LJ 91 commercial carrier. When feasible,

l 92 service on a party must be by a manner at
93 least as expeditious as the manner of filingV 1 94 vith thesour9. Personal service includes

V 95 delivery of the copy to a clerk or other

96 responsible person at the office of counsel.V 97 Service by mail or by commercial carrier

V 98 is complete on mailing or delivery to the
99 carrier.

100 ** *

Committee Note

Subdivision (a). The amendment deletes the languagerequiring a party to use "the most expeditious form of deliveryV by mail, except special delivery" in order to file a brief using themailbox rule. That language was adopted before the PostalService offered Express Mail and other expedited deliveryUS services. The amendment makes it clear that it is sufficient touse first-class mail. In addition, the amendment permits the useof other reliable commercial carriers. The use of private,overnight courier services has become commonplace in lawpractice. Expedited services offered by commercial carriersoften provide faster delivery than first-class mail; therefore,there should be no objection to the use of commercial carriersas long as they are reliable. The amendment adds arequirement that there must be a certificate stating that the
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66 motion requests relief that may be

67 -granted by a single judge, the judge

68 may permit the motion to be filed

69 with the judge- in which event the

70 judge shal mst note theFeen the

71 filing date opn the motion and

72 iherieaftgive it to the clerk. A J

73 eeort ef appeals may, by local rule,

74 pe-fAt apers to be filed b.77

75 faesimile or other electronic mean,

76 prsevided --s means are

77 ahorized by and consistent with

78 standards established by the

79 Judieial Ger+icecncc of the United

80 States.

81 X4) Clerk's Refial of Documents. The

82 clerk must not refuse to accept for

83 filing any paper presented for that

84 purpose solely because it is not

85 presented in proper form as

86 required by these rules or by any,

87 local rules or practices.
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44 declaration (in compliance

45 with 28 U.S.C. § 1746)

Li 46 setting forth the date of

4 A7 deposit and stating that

48 first-class postage has been

49 prepaid.

50 (D) Electronicfiling. A court of

51 appeals may. by local rule.

52 permit papers to be filed or

L 53 signed by electronic means.

54 provided such means are
Li

55 consistent with technical

L 56 standards. if any, established

F 57 by the Judicial Conference

58 of the United States. A

Lr ' 59 paper filed by electronic

f7 60 means in accordance with

61 this rule constitutes a

62 written paper for the

63 purpose of applying these

, 64 nukL

65 (3) Filing a Motion with a Judge. If a
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22 . however. ifaccompanied by

23 a certification that on or

24 before the last day for filing.

25 it was

26 X mailed to the clerk

27 by first-class mail.

28 postage prepaid; or

29 .iiX dispatched to the n

30 clerk by a reliable

31 commercial carrier.

32 X Inmate fling. Papers A 2

33 "er filed by an inmate

34 confined in an institution

35 &fe is timely filed if n

36 deposited in the institution's

37 internal mail system on or

38 before the last day for filing.

39 
Timely filing of papers a

40 paper by an inmate

41. confined in an institution

42 may be shown by a

43 notarized statement or
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7 1 (a) Filing.

2 J.1 Filing with the Clerk A paper

3 required or permitted to be filed in
4 a court of appeals must be filed
5 with the clerk.

L 6 .) Filing.: Method and Timelnless.
7 

XA In general Filing may be
8 

accomplished by mailFfIL) 9 addressed to the clerk, but
10 

filing is not timely unless
11 the clerk receives the papers
12 

within the time fixed for
0 13 j filing eexep
14 (Ft) A brief or a end ie

15 and appcnds arc tc h
e 16 as- filed on th -day 36

1 7 
f e ,17 ~~~~mailing if the ~~18 expeditiouform of die

19 by m ail, Kcpt ee

20 
de! is u-s A brief or

21 appendix is timely filed.
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Subdivision (b). -The amendment provides that even if

relief is requested of a particular judge, the judge may not

respond unless the court nvte orders the judge to respond.

The court of appeals ordinarily will be adequately

informed not only by the opinions or statements made by the

trial court judge contemporaneously with the entry of the

challenged order but also by the arguments made on behalf of

the party opposing the relief. The latter does not create an

attorney-client relationship between the party's attorney and the

judge whose action is challenged, nor does it give rise to any

%> right to compensation from the judge.

If the court of appeals desires to hear from the trial

court judge, however, the court may invite or order the judge to

respond. In some instances, especially those involving court

administration or the failure of a judge to act, it may be that no

one other than the judge can provide a thorough explanation of

the matters at issue. Because it is ordinarily undesirable to

place the trial court judge, even temporarily, in an adversarial

posture with a litigant, the rule permits a court of appeals to

invite an amicus curiae to provide a response to the petition.

In those instances in which the respondent does not oppose

issuance of the writ or does not have sufficient perspective on

the issue to provide an adequate response, participation of an

amicus may avoid the need for the trial judge to participate.
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107 procedure prescribed in subdivisions (a)
108 and (b) of this rule.

109 (d) Form of Papers; Number of Copies.-- All
110 papers may be typewritten. An original
111 and three cop must filed unless the h' Fi
112 court requires ing of a different d o , S
113 number by local rule or by order in a [A, B°1L
114 particular case.

Commnittee Note

In most instances, a writ of mandamus or prohibition isnot actually directed to a judge in any more personal way thanis an order reversing a court's judgment. Most often a petitionfor a writ of mandamus seeks review of the intrinsic merits ofa judge's action and is in reality an adversary proceedingbetween the parties. See, e.g., Walker v. Columbia BroadcastingSystem, Inc., 443 F.2d 33 (7th Cir. 1971). In order to changethe tone of the rule and of mandamus proceedings generally,the rule is amended so that the judge is not treated as arespondent. The caption and subdivision (a) are amended bydeleting the reference to the writs as being "directed to a judgeor judges."

Subdivision (a). Subdivision (a) applies to writs ofmandamus or prohibition directed to a court, but it is amendedso that a petition for a writ of mandamus or prohibition doesnot bear the name of the judge. The amendments tosubdivision (a) speak, however, about mandamus or prohibition"directed to a court." This language is inserted to distinguishsubdivision (a) from subdivision (c). Subdivision (c) governs allother extraordinary writs, including a writ of mandamus orprohibition directed to an administrative agency rather than toa court and a writ of habeas corpus.
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85 

i 
Two or more respondents may

86 
aanswermjOttlys

-87 V (54 If briefor oral argument X i e

88 required. T the clerk sal -must ,

89 
advise the parties and-whean

90 appropriate. the trial court judge

> ~91 
t < . tftedtro

add 92 which bicfs ar, to b filcd, i,

93 b and of thc datc

g ffi 94 o rla~ct

j6 95@ heproceeding h j must be given

L 95 
The prol

96 = - preference over ordinary civil

n 97 \ cases.

98 (c) Other Ztraordinary Writs. Application for

99 g extraordinary writ other than

100 those provided for in subdivisions (a) and

101 (b) of this rule s&h must be made by

102 petition filed wvith the clerk of the court of

103 appeals with proof of service on the

104 
respondents.

105 Proceedings on such application shafll Mus

106 conform, so far as is practicable, to the

:24
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63 ~~~othor than the potitier shpl 15 be

64 
d

66 j o ily . f t h e O r ju d g e s n e d

67 reSp}nefl de not dese t e ppe e
68 eeding, m Qdvisc cV 69 and alttcr, be~io6

70g 70 ~~~~~~~~~sha noet- thleb be taken as admtti71 .2I. The court may deny the petition
72 withoutan answer Otherwise itr 73 mus ordetrpond if any.

r7~~~~~7 74 ~~~~~~to answer within a fixed time.1L., ~ ~75 yt . The court of appeals mayfvite
76 

order the tria~l court jdeto

78 
r~espond or may invite an amicus:3 78 ~~~~~~~~~curiae to dto so. Th tra courtV 79 
;ude' 
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41 
1 incl~de copies of any order

or opinion or parts of the

43 
record weieh h may be

essential to an~
44 

essentiaI 
-

45 
understanding-of the

46 
mratters set forth in the

47 
p W Wbetition.

48 Xj Upoecei When the clerk

49 
receives the prescribed docket fee,

50 
the clerk shell must docket the

51 
petition and submit it to the court.

52 (b) Denial; Qrder Directing Answer: Briefs:

53

54 1f th~e~ cor i f the- opinion that the beft

55

56 p Of S t

57 aP ro efr o he p et iin be filed by the

58- resp e nts vithin the time feed by te

59 

-Ader. 
T e order shall be sered by the

60 clerk on the judge or judges nmed

61 fespontdentt and on all other parties to the

62 action in t~he trial court. All1 parties beelo
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Rule 21

Redraft 3/95

Revised draft - March 1995

Rule 21. Writs of Mandamus and Prohibition., Direeted -

to a Judgc or Judges and Other Extraordinaly Writs

1 (a) AMandamUes or prohibition to a judge or 'X l

2 n;pttonfrmrt; iJcnicc c^,Hd filing. El

3 Mandamus or Prohlibition to a Court:

4 Petition. Filing. Service, and Docketing.

6 Fianda 'S- or of prohibition -

7

8 be made 4t filing A party

9 petitioningfor a writ of mandamus i

10 or prohibition directed to a court

11 L By file a petition thefefef with

12 the ci clerk 
Le-e:ft-0 L

13 with proof of service on k

14 the fespendent judge cr judges and

14 en all paries to the i

15 ~~~~~~proceed"ing in the trial court.(Alt ;,

16 parties to the proceeding in the

17 trial court other than the petitioner L

18 are respondents for all purposes. C

20 
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Rule 21
Issues & ChangesEJ The suggestions that the rule more fully address the procedures for use of an

a/nicus curiae call for a level of detail that may not be warranted by the likely
rIinfrequency with which an amicus will be used. At the Advisory Committee's April

L 1994 meeting there was discussion about the proper role of the amicus. At that time
the Committee consensus was that the rule need not address the issue that a role
would naturally evolve over time or an amicus could seek guidance from the court.
The same would seem true of the instances in which the court might involve anamicus or the manner of notifying the petitioner about the participation of theamicus, etc.

It was suggested that the rule should permit a reply to a response. Theexisting rule does not permit a reply and that does not appear to be current practice.
The provision in subdivision (d) permitting a circuit to require more than 3

copies "by local rule or by order in a particular case" already became effective onDecember 1, 1994.

F The following draft makes the changes noted above and some minor stylisticchanges. All changes since publication are shaded.

Fu-L

I
r7
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Rule 21

Issues & Changes

iii. Subdivisioi (b)(2) should explain: 
L

- the procedure for identification and invitation of an amicuS

curiae; 
b oiido hancs

how and when the petitioner will be notified of the amicuS'

participation; and 
a

- how the involvement of an amiciS will affect the timing of

the decision.
iv. Subdivisiion (b) should be amended to'delete the ability of a

circuit to adopt a local rule requiring a party to file other than

3 copies of a petition.

tI c. The' United States Postal Service also supports the amendment but

ClZinic C. expresses a concern similar to the AGBA Section of Litigation's third

IF suggestion. "Te postal service states that the rule should'provide

; guidance concerninin g -the circumstances in which a court should invite

' guidan amicus to, participate. The postal service suggests that a court t

should involvean amicus only in "those instances in which the

respondent doesnot' oppose issuance of X the writ or does not have

sufficient perspective on the issue to provide an adequate response.

The postal service also suggests that the rule should address the

qualifications of those who may be asked to serve as an amicus. 
_

3. possible Changes ' - '

In the event that the Committee considers returning to the earlier draft in

order to give the trial judge the right to respond, the Committee will need to address

a problem with the preceding draft which was surfaced during the earlier comment

period. it is not unusual for a court of appeals to convert, sua sponte, al

interlocutory appeal into a petition for mandamus; in such an instance a special

procedure must be created so thatathe judge will have notice and the opportunity to

respond. The earlier draft did not treat the trial judge as a respondent but required

the petitioner in a mandamus proceeding to transmit a copy of the petition to the

trial judge at the time of filing. If, however, the court of appeals converts an appeal

to a mandamus action, the transmittal at the time of filing provision would not be

sufficient to give the trial judge notice and the judge might miss the opportunity to

respond.

If the Committee decides to stay with the current draft, the changes suggested

by the supporting commentators, should be considered. Two of the suggestions seem

highly desirable. The rule should state directly that the trial judge may not respond

unless requested to do so by'the court of appeals. It also seems desirable to

authorize a court of appeals to "invite" the judge's participation as well as order

it. Both changes are made in the new draft below.
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~~~~~~~~~~Issues & Changes

F rather than by appeal.
On the other hand, there are distinctions between an appeal and a mandamusV proceeding. An appeal normally is filed following final judgment and the trial judge

is no longer active in the- case; jurisdiction over the casen in fact, shifts to the court
of appeals Does that provide a distinction making it fair to say that an appeal is

i [ taken from the judgment of the "court" whereas mandamus is against the "judge" who
still has control over the case? In the latter, jurisdiction over the case is still in the

trial court. (Where does an interlocutory appeal fit in?) An appeal ordinarily is

Lcommenced by filing a notice of appeal with, the dist'ct cour For purposes of Mr.
Hofa etiero s argument, can one say, therefore, that the "court" is "served?" Whereas

a petition for mandamnus is filed directly with a court of appeals and unless the judge

(who still has control of the case) is "served," no one is? While these issues may be
of interest when discussing the theoiy that jurisdiction over a case can be in only one

court at a time, it seems a strange muddling of notions of jurisdiction over a case and
personal jurisdi ct'o The same seems to be true of the question of whether a court

can issue alternative writs if the, party" has not been joined. The motivation for the
hi amendments js that in a mandamus-,action the judge ordinarily is not the real party

a, in interest and to treat the judge as a respondent is a fiction.vC 2. Support

Seven commentators support the amendments without qualification. Three

others support them but make suggestions for improvement.
The suggestions for improvement are as follows:a. The New Jersey State Bar Association notes that the rule authorizesa court of appeals to "order" the trial judge to respond. The

association recommends that the rule also authorize court to "invite"the trial judge to participate. Such an amendment would permit a
court of appeals to give the trial judge the option to participate while

not requiring the judge to become involved. The association also
suggests that a copy of the petition should be mailed to the trial judge
so that the judge has notice of the filing.b. The American Bar Association (ABA) Section of Litigation suppo'

? 
the amendments but suggests that 'the rule be amended in the
following ways:

The Conmnittee Note states that a trial judge may not respond
to a petition for mandamus unless the court orders the judge to
respond. The sections recommends that if such a prohibitionis intended, it should be clearly stated in the text of the rule.

ii. A reply to a response should be permitted.

17



Rule 21
Issues & Changes

pointed out that in many instances, however, only the judge can give a

thorough response to the petition. Another member responded that if the

court of appeals has the authority to ask a judge for a response whenever

appropriate, that should be sufficient and there should be no need to give the

trial judge discretion to respond. Another member made the point that the

court of appeals may not always be aware that the trial court judge possesses

information that could make a crucial difference in deciding the petition.

Judge Logan called for a vote on the trial judge's right to respond

absent a request from the court of appeals for a response. Four members

supported the trial judge's right to respond, and five members felt that the

trial judge should respond only when ordered to do so. Minutes of April 25

& 26 meeting at 5-6.

b. Other issues

Professor Hoffheimer opposes even deleting the judge as a respondent

because Professor Hoffheimer believes that the need to serve the judge may serve

to discourage the commencement of the proceedings and they should be rare.

Professor Hoffheimer also states that the judge has an interest in receiving

notice of the petition and that there may be a jurisdictional problem in enforcing

specific relief directed against a trial judge who has not been served., Professor

Hoffheimer further notes that the proposed amendments may be incompatible with

the statutory grant of jurisdiction under 28 U.S.C. § 165 1(b) to issue alternative writs.

He asks whether an alternative writ can be granted if the party has not been joined.

He believes that the changes are so radical that they would be better made by

Congress.

Professor Hoffheimer's issues have not been previously discussed. His belief

that there may be a jurisdictional problem in enforcing specific relief directed against

a trial judge who has not been served is troubling but unclear. Because Professor

Hoffheimer is concerned about lack of service, I assume that his concern is with

personal jurisdiction rather than subject matter jurisdiction. With regard to the need

to "serve" the judge, it is not clear how a typical writ of mandamus -- such as one

ordering a trial court to act -- differs from a judgment on appeal reversing a trial

court judgment or order and remanding the case for further proceedings on specific

issues. Why is-service on a judge necessary in the former situation but not the latter?

In both instances, as a result of exercising its power to review actions of the trial

court, the court of appeals orders the trial" court to perform some action. In a

mandamus action the trial judge is involved not a private citizen but as an officer of

the court and the ordinary notions of personal jurisdiction do not seem apt. As long

as the court of appeals has subject matter jurisdiction to issue the writ, it is not clear

why service on the trial' judge is necessary because" the proceeding is by mandamus

16



Rule 21
Issues & Changes

ISSUES AND CHANGES - RULE 21

Of the 14 commentators on the published rule, 7 support the rule withoutqualification.' Three other commentators support the proposed amendments butsuggest revisions. Four commentators oppose the revisions.

1. Opposition

Three of the four commentators who oppose the rule amendments do sobecause they believe that the trial judge should have the right to participate in amandamus proceeding. The fourth person states that he sees no need for thechange.

a. The trial judge's right to respond

Specifically Judge Duff states that removing the trial judge may allow theparties to ignore the institutional interests of the district court, to misrepresent thefacts to the appellate court, and to impugn the reputation of the trial judge. JudgeWill emphasizes that the judge may be the principal or only party with an interestin opposing the mandamus. If the judge is not a party to the proceeding, Judge Willasks whether the judge will have standing to petition for certiorari in the event thatmandamus is granted. Neither Judge Will nor Judge Duff object to deleting the trialjudge's name from the title of the case, but they are concerned with precluding thejudge from receiving notice of the filing of a petition,'from responding to thepetition, and from having standing to seek review of the issuance of the writ.

The arguments presented by Judges Duff and Will in opposition to theamendments are the same as those that led to the publication in October 1993 of thepreceding draft. The earlier published draft required service on the judge andpermitted the judge to participate whenever the judge thought it appropriate. At itsApril 1994 meeting, following publication of that draft and based upon the commentsreceived at that time, the Advisory Committee by divided vote decided to publish thecurrent draft that permits a trial judge to respond to a petition for mandamus onlywhen ordered to do so by the court of appeals.

The pertinent portion of the minutes of the April 1994 meeting state:
Three of the commentators on the rule opposed the provision givingthe judge the option to file a response if the judge wishes to do so. Theprimary reason for the opposition was that the judge's participation puts thejudge in an adversarial posture with a litigant.

Several members of the Committee agreed that having the judge in theposture of a litigant is a serious matter. One member of the Committee

15



Rule 21 2
Comments

14. Honorable Hubert L Will

Senior Judge
United States District Court

219 South Dearborn Street

Chicago, Illinois 60604

Judge Will is concerned about the proposed change that would preclude a

district judge from participating as a party in a mandamus proceeding brought

against him or her and that the judge will not even be served with a copy of

the petition. Judge Will recounts his experience in two mandamus cases that

were ultimately decided by the Supreme Court, Will v. United States, 389 U.S.

90 (1967) and Will v. Calvert Fire Insurance Co., 437 U.S. 655 (1978). In the

latter case he was the principalor oFiparty with an interest i opposing the

mandamus. He states that in some instances "judicial prerogatives and

process may have more interest in the mandamus proceedings than the non-

petitioning nominal parties." Judge Will questions whether'the judge would

have standing under the proposed rule to petition for certiorari, as he did in

the Calvert Insurance case because the judge would not be a party.

Judge Will does not object to deleting the judge's! name from the title of the

case, but he does object to precluding the judge from receiving notice of the

filing of a petition, from responding to the petition, and from having standing

to appeal the issuance of the writ.

14



Rule 21
Comnments

Lit 10. Los Angeles County Bar AssociationAppellate Courts Committee
617 South Olive StreetLos Angeles, California 90014-1605
The Appellate Courts Committee of the Los Angeles County Bar Association
unanimously approves the proposed amendments.

11. National Association of Criminal Defense Lawyers1627 K Street, N.W.
Washington, D. C. 20006

L7 The association supports the amendments., All12. New Jersey State Bar Association
LOne Constitution Square
New Brunswick, New Jersey 08901-1500Li The association approves the amendment that eliminates the naming of the
district judge as a respondent but recommends that the rule be modified to
permit a court of appeals to "invite" the trial court judge to respond as well
as to order the judge to respond. In other words, the court of appeals should
be permitted to give the district judge the option to provide additional
information while not requiring the judge to become involved. The
association also suggests that a copy of the petition should be mailed to thetrial court judge so that the judge has notice of the filing. (Draft language is
provided.)f

13. Ninth Circuit Senior Advisory Boardcomments forwarded by Mr. Mark MendenhallAssistant Circuit Executive
United States Courts for the Ninth Circuit121 Spear Street, Suite 204Post Office Box 193846

San Francisco, California 94119-3846
The Senior Advisory Board is a body of distinguished, experienced senior
counsel who provide advice and guidance to the Ninth Circuit Judicial Council
and the Ninth Circuit Judicial Conference. The board had no stated
objections or concerns.

13



Rule 21
Comments

7. Mary S. Elcano, Esquire

Senior Vice President, General Counsel

United States Postal Service

475 L'Enfant Plaza, S.W.

Washington, D.C. 202601100

The postal service is concerned about the lack of guidance concerning the

circumstances under which a court should invite participation by an amicus

and about the qualifications or limitation upon who should serve as an

anicus. The postal service suggests that a invitation to an amicus should be

limited to "those instances in which respondent does not oppose issuance of

the writ or does not have sufficient perspective on the issue to provide an

adequate response.

8. Bruce Comily French, Esquire

165 Tolowa Trail
Lima, Ohio 458054124

Mr. French believes that the trial judge should be named in the petition. Hle

sees no need for the change.

9. Associate Professor Michael H. Hoffheimer

Law Center
The University of Mississippi

University, Mississippi 38677

Professor Hoffheimer disagrees with removing the trial judge from mandamus

and prohibition proceedings for the following reasons:

1. Such proceedings are disfavored. Treating the trial Judge as a

respondent who must be served, etc., may indirectly, and appropratelY7

discourage the commencement of such proceedings.

2. Because relief in such proceedings is normally predicated upon a

showing that the trial court has refused to do some ministerial act, a

trial judge has an interest in receiving notice of such allegation.

3. There may be a jurisdictional problem in enforcing specific relief

directed against a trial judge- who has not been served.

4. The proposed amendment may be incompatible with the statutory

grant of jurisdiction, under 28 U.S.C. § 1651(b), to issue alternative

writs. He asks whether an alternative writ can be granted if the party

has not been joined.

Professor nofbheimer suggests that the amendments so radically alter

practices followed since the Judiciary Act of 1789 that they may exceed the

scope of oulemakdng authority and that it would be better for the proposed

change to be enacted by Congress.

12
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The State Bar of California 

CommentsCommittee on Appellate Courts555 Franklin StreetSan Francisco, California 941024498

The committee supports the proposed change
4. The State Bar of Califorjia

The Committee on Federal Courts555 Franklin StreetSan Francisco, California 94102-4498
T'he Committee endorses the amendments

5. District of Columbia Bar
Section on Courts Lawyers and the Administration of Justice
Anthony C. Ep stein., CO-chairfJutc
Jenner & Block
601 Thirteenth Street, N.W., Suite 1200Washington,, D. C. 20005

LThe section Supports the amendments The section agrees that a trial judge

should not be given the Option to Participate and that if an appellate court
believes that the prevailing Party below cannot adequately defend the

challenged decisbo,4 the court should appoint an amicus.
6. Honorable Brian Barnett DuffUnited States District Judge219 South Dearborn StreetChicago, Illinois 60604

Judge Duff Opposes the change that would deprive a trial
right to parti~cipate in a mandamus proceeding to which the court is a party.

U I-li~~~e cited twohinstances illustrating that removing the tril oudge mayg alow thep a rtie s to ig n o re th e in stitu tio n a l in t er s so:h i t i t c u t o m s e r s n

to the appellate court facts leadin toth mada us~ t irersn

L~~~~~~~~~~~m 
otemnau Proceeding, and to

impugn the reputation Of the tralJudge.



Rule 21
Comments

O pROPOSED AMENDMENTS OF FED.,R. ApP. 21

ded so that the trial judge is not named ote ituan

is he treated as amrespndent.o The judge is permitted to appear to op posedisac

the~~~~~~~~~~~~~o 
The pro

of the writ only if the court ofappeals tordersthe judg todo so Thupopse

amendments also Permiti a court Of apast niea mcscra orsodt

American Bar Association

Section of Litigation
750 North Lake Shore Drive

Chicago, Illinois 60611

orts the proposed amendment which confor teret

actual mandamus practice in many circuits. The section, however, makes

several Suggestions and observations.

bdivision (b)(2) nor the Commllttees

procedure for the identification and invitation of an amicus curiae, nor

howore when the petitioner will be notified of cus'

participation, nor how the involvement of an amicus will affect the

timing of the decision. The section recommends amendment of

subdivision (b) to make the procedures clear.

b. The Commnittee Note states that the trial judge may not respond unless

the court orders the judge to respond, but the text of the rule does not

contain any such express prohibition. The section recommends that if

such a prohibition is intended, it should be clearly stated in the text of

the rulein recommends that a reply to a respon

in the same manner as in proposed rule 27(a)(4).

d. The saetinalso recommends that subdivision (b)b ea end t

*. delete the ability of a circuit to change the 3 copies q

local rule.

2. State Bar of Arizona

ill West Monroe, Suite 1800

Phoenix, Arizona 85003-1742

The State Bar of Arizona has no objections to and foresees no particular

difficulties with the proposed amendments.

10
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attorneY-client relationship between the partys attornyjudge whose action is challenged, nor does it give s tany
right to compensation from the jud

If the court of app esi;court judge, h owevr 
tf hpe §! ee ar f om te`ra

wever, the court may order the jud
n some instances, especially or

n or the failure of a judge to act mtthrtahe judge can provide a thorough l tno
the matters at issue. Because it is ordinarily u a o
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107 
court requires the filing of a different

108 < number by local rule or by order in a

109 
particular case.

Committee Note 
'-4

In most instances, a writ of mandamus or prohibition is

not actually directed to a judge in any more personal way than

is an order reversing a court's judgment. Most often a petition

for a writ of mandamus seeks review clf the intrinsic merits of

judge's action and is in reality an adversary proceeding

between the parties. See, e.g., Walker v. Columbia Broadcasting

System, Inc., 443 F.2d 33 (7th Cir. 1971). In order to change l

the tone of the rule and of mandamus proceedings generally,

the rule is amended so that the judge is not treated as a

respondent. The caption and subdivision (a) are amended by

deleting the reference to the writs as being "directed to a judge

or judges."

Subdinsi~iOf (a). Subdivision (a) applies to writs of

mandamus or prohibition directed to a court, but it is amended 
v

so that a petition for a writ of mandamus or prohibition does

not bear the name of the judge. The amendments to

subdivision (a) speak, however, about mandamus or prohibition

"directed to a court." This language is inserted to distinguish

subdivision (a) from subdivision (c). Subdivision (c) governs all

other extraordinary writs, including a writ of mandamus or

prohibition directed to an administrative agency rather than to

a court and a writ of habeas corpus.

Subdivision (b). The amendment provides that even if

relief is requested of a particular judge, the judge may not

respond unless the court orders the judge to respond.

The court of appeals ordinarily will be adequately

informed not only by the opinions or statements made by the

trial court judge contemporaneously with the entry of the

challenged order but also by the arguments made on behalf of

the party opposing the relief. The latter does not create an

8
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advise the parties, and wheng ~~~~86 
anpoplpiate. the trial court ludge or

87

88

89an
89 ~~~~~briefs are re ird, 3f the dt90

91 ) The proceeding SFat11M be given
92 

preference over ordinary civil
93 

cases.
L- 

94 (-c) Otheraraordinary . Application for£ 
95 extraordinary writs other than those
96 provided for in subdivisions (a) and (b) of
97 this rule shal M be made by petitionL t 98 filed with the clerk of the court of appeals

99 with proof of service on the parties namedF' 100 as respondents- Proceedings on suchV 101 application sM4=g conform, so far as isl 102 practicable, to the procedure prescribed in
103 subdivisions(a) and (b) of this rule.(a)
104 (d) Form of Papers; Number of Copies.-- All
> 105 papers may be typewritten. An original
106 and three copies must be filed unless the
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63 other than the b

64 deemed respondents for al purposes.

65 TW or more repndents may anzwer

66 ~~jointl ftejde rjde ae
66

67

68

69 and allFties+b-krA1zttcr, but the petition

'70

71 X The court may deny the petition

72 without an answer. Otherie. it

73 must order the respondent. if anT.

74 to answer within a fixed time.

75 2 The court of appeals may order the

76 - ~~~~~trial court judge to respond or may

76 
_______________

77 
invite an arnicus curiae to do so.

78 
The-clerk must serve the order to

79 respond on all persons directed to

80 respond.

81 4 Two or more respondents may

82 answer jointly

83 fi If briefs or oral argument are

83 
____~___ 

_ _ _ _ _ _ _ _ _ _ _ _

84 required. T Ihe clerk shall must

6
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42 
or opinion or parts of the

43 
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44
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understanding 
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petition.

48 Di Upenl 
___Wetecrk

49 
receives the prescribed docket fee,

50 
the clerk shall M docket the

51 
petition and submit it to the court.

52 (b) Denial; Qrder Directing 4nswer
53 Precedence.
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19 
for all purposes.,

20 m The peion zhall contain a

21

22 a of the jss

23 pfeefited by the application; a

24 
r~~~~~~sa~teffe#. of the ~Z pracscta

24

25 and ~~e A- the relief O cught; a

25

26

27 
wr

28 
The p nm

29 
XA - e t itled In r e [name of

30 
*petitionerl:

31 
.(Blj stt

32 
X the relief sought:

33 
Xi the issues presented:

34 
X the facts necessa-Y to

35 
understand the issues

36 
p n

37 
application: and

38 
(iv) the reasons why the

39 
writ should is sue:

40
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Plheee99
and Other Extraordinary Writs-

1 (a)
-~~~~ ~2

n ~ ~3 Mandamus or Pro hbftiio pCort4 ~~~Petit ions. Filing Sequcea<d Docktn7 5 .(J,)~~~~ A p plictio -f e r a - - rfit o f

77~~~~~6
7 

g

8

9 
;Pitininfo

10 
or prohibition d rected to a court

11 must file a petition theire with12 
the clerk of the court of appeals

13 ~ ~~~~with14 
with proof of service on the14 

eProcdjde o edingZ15 
all parties to the aetiePrceed

16 
in the trial court. All parties tothe

17 
Proceeding in the t nal courtothe

18 
than th e tioner a re respon

New matter is underlined; matter to be omittedis lined through.

3



General Comments on the Proposed Amendments

Arkansas Bar Association

Robert L Jones IIL President

P.O. Box 2023 X

Fort Smith, Arkansas 72902

The Arkansas Bar Association "agree[sl with the proposed amendments to m

the Federal Rules of Appellate Procedure."

. GordonP. MacDougall, 
Esquire

1025 Connecticut Avenue, N.W.

Washington, D.C. 20036

Mr. MacDougall suggests that the entire process of annual rule revision be

reexamined; he suggests that it is a misallocation of resources.

3. Public CitizenLitigation Group

2000 P te N.W., Suite 700
200P Street, --

Washington, D.C. 20036

Public Citizen urges that whatever timing and form requirements are

included in the FRAP, such as length, format, ype, covers, etc. the federal

provisions should preempt different requirements imposed by local rules in

the circuits. Public Citizen welcomes the statement in the Committee Note

accompanicng Rule 32(a) that circuits should restrict themselves to the

length and format requirements in the Federal Rules, and should revoke

any local rules that differ. But Public Citizen believes that the note is not

firm enough and not broad enough because it pertains only to briefs.

Public Citizen suggests that Rules 27 and 32 should state that all

inconsistent local rules existing at the time the amendments take effect are

invalid and that thereafter the adoption of new local variations are

forbidden without the express consent of the Judicial Conference.

4. John W. Witt, Esquire
The City Attorney, City of San Diego

202 C Street
San Diego, California 92101-3863

Following review, the city attorneys office concludes that there is nothing in

the proposed amendments that would impact seriously enough teir fields

of practice to justify any comment.

2



L
TO: Honorable James K Logan Chair

Members of the Advisory Committee on Appellate RulesFROM: Carol Ann Mooney, Reporter
DATE: March 31, 1995
S E'SUBJECT. Gap Report concerning the proposed amendments to the Federal

Rules of Appellate Procedure published September 1, 1994

UT On September 1, 1994, the Standing Committee published a packet of
proposed amendments to the Federal Rules of Appellate Procedure The period
for public comment closed on February 28, 1995. At the Advisory Comminttee's
meeting on April 17 and 18 the Committee must consider all the comments and

decide whether to amend the published rules. If the Committee decides to make
amendments, the Committee has the further task of deciding whether the
amendments are substantial. If substantial amendments are made, it is necessary
to republish the rule(s). If only minor amendments are made, republicaion is not

n e c e ssa ry .
s a e m d , r p b i a i n i oEach rule, as published, is set forth below and is followed by a summary of

the comments submitted concerning that specific rule. Following the sunmmary is
a segment labeled 'Issues and Changes." In that segment, I discuss the issues
raised by the commentators and outline the changes that are made in the new
draft prepared for your consideration. The new draft concludes the treatment of

General comments, applicable to all of the rules, are summarized first.
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that the order is in effect until something else is done. The use of the phrase
"shall govern review" is especially odd when applied to an order regarding release.
The order regarding release will not govern review of the case. The restyling may

LI be clarifying an existing ambiguity. The Committee decided that the issue should
be flagged in the Comnmittee Note.

Judge Logan thanked the Committee for its hard work.

r The next meeting of the Committee was tentatively scheduled for April 27
and 28 in Pasadena.

The meeting adjourned at noon.
Er l~t?1g~o'-'?t'+-"' la# < ileX3'endi4

Respectfully submitted,

Carol Ann Mooney
Reporter

L
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The Committee realized that the Style Subcommittee placed a hyphen
between the words habeas corpus in the caption and elsewhere in the rule when
habeas corpus is used as a compound adjective. The Committee decided,
however, to delete the hyphens.

Rule 23

Rule 23 was modeled on Supreme Court Rule 36, andl the Committee
believed that the rule should retain its similarity to the Supreme Court Rule. As
a result, the Advisory Committee rejected several of the proposed revisions and,
returned to the original rule, making slight modifications therein in order to
improve comprehension.

Subdivision (a) prohibits a person having custody of a prisoner from
transferring custody, pending review of a decision in a habeas corpus proceeding
brought by the prisoner. A question was raised concerning how a warden of a
state prison is made aware of this provision in the federal rules.

Subdivision (b) deals with review of a decision denying a prisoner's petition
for habeas corpus. It provides that, pending review of that decision, the prisoner 7
may be detained in the custody from which release is sought, in other appropriate
custoy or released. Subdivision (c) deals with review of a decision to grant the
writ. In contrast to subdivision (b), it provides that the prisoner must be released
"unless the court or justice or judge rendering the decision or the court of appeals
or the Supreme Court, or a judge or justice of either court shall otherwise order."
Subdivision (b) permits release of the prisoner to a half-way house ("other
appropriate custody"), but no similar authorization is included in subdivision (c).
It appears anomalous to permit release to an institution such a half-way house
pending review of a decision not to grant the writ, but not to authorize release to
"other appropriate custody" pending review of a decision to grant the writ. The
anomaly may be more apparent than real. In subdivision (c) the presumption is
that the prisoner w 1 be released on personal recognizance, but numerous persons
and entities have the"ability to "otherwise order." It may wellbe that the order
not to release on personal recognizance can order release to a half-way house.
The Committee placed this question on its list of substantive questions to be
considered at a laterkime.

In Subdivision (d) the existing rule says that the initial order respecting
custody "shall govern review in'the court of appeals unless it is modified for
special reasons. The Style Subcommittee's revision says that the initial order
"continues in effect uniless it is modified for special reasons. A member asked
whether the change is substantive. The provision that an order 'shall govern
review" is an unusual one and could be read as establishing the law of the- case
and that the order is not alterable. The words "continue in effect" implies only

26
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of Rule 21 because a significantly altered version of Rule 21 has been published
for comment. 'The Comnmittee'decided that it would be better to work with Rule

21 after the close of the'comment period.

Judge Logan offered a comment on the published version of the rule. On

page 9 of the pamphlet at line 37 the proposed rule uses the word "application."
In light of the discussions at this meeting, Judge Logan suggested that the word

probably should be changed to "petition." The Committee agreed, however, the

use of the word'"application" on page 12 at line 94'was appropriate. On page 13

at lines 99-100, the published draft says that a'petition must be served on'"the

parties nanmed as respondents." 'A member suggested that the words"the parties

named as" should be deletedd

Rule 22

L The use of the word "original" in the caption of subdivision (a) was
discussed.- One member suggested that it indicates that subdivision (a) deals with

a party's first application for the writ. Another member pointed out that

subdivision (a) does not apply only when a party applies for a first writ, but also
when a party first applies for even for a subsequent writ. Another possible

fl interpretation isq that subdivision (a) deals with application for the "original"

L common law writ, as contrasted with application under the 'statutory provisions,

sections 2054 and 2055. Given the Committee's confusion about its meaning, the

Committee decided to change-the caption to: "Application for Writ."-

The'word "application" was retained because that is the word'used in the

F statute.

The Committee changed the word "must" to "shall" in the first sentence of

subdivision (a). Because this Rule governs'the procedure for the constitutionally
L ¢ preserved writ, it'is not appropriate to require -:by use of the -word "mustf -

application to a district court.' The second sentence of subdivision -(a) makes it

clear that one may apply first to a, circuit judge. A circuit judge ordinarily

transfers the application to a district court, but a circuit judge may grant the writ

in an appropriate circumstance. The Committee considered but decided not to

use the word "should" in place of the word "must"t (an application for a writ of
habeas corpus "should" be made to the appropriate district court) because "should"

might imply greater openness to an application to a circuit judge than exists. The

L 1. Committee voted to return to the word "shall;" the word used in the existing rule.

Although "shall" is amnbiguous, the' Committee was more'comfortable with that
ambiguity than any of the alternatives. "Shall" might mean either "must" or

TV "should" but the ambiguity preserves the proper -tension. In fact, the Committee
Note accompanying the rule upon its original-promulgation, can be read to say

that the ambiguity was deliberate. -
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101 necessary, however, that each court develop a procedure for disposing of such
102 petitions because they will suspend the finality of the court's judgment and toll the
103 time for filing a petition for certiorari.
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Rule 41. Issuance of Mandate; Stay of Mandate h
1 (a) The Mandate: Date of Issuance. Effective Date.

2 XU Unless the court directs that a formal mandate issue, the mandate

3 consists of a certified copy of the judgment. a copy of the court's

4 opinion. if any. and any direction about costs,

5 (2) The mandate ef the court must issue 7 days after the expiration of

6 the time for filing a petition for rehearing uniess such a petition is

7 filed or the time is shcrtened er enlarged by order. A certified copy

8 of the judgment and a eopy ef the opnion Of the court, if any, and

9 any direction as to costs shall constitute the mandate, unless the F
10 court dirccts that a formal mandate issue. The court's mandate F
11 must issue 7 days after the time for filing a petition for rehearing

12 expires. unless an order shortens or extends the time, or a party files LJ

13 a petition for rehearing. a petition for rehearing in banc. or a

14 motion for a stay of mandate pending petition to the Supreme Court

15 for a writ of certiorari. The timely filing of a petition for rehearn

16 a petition for rehearing in banc. or the filing of a motion for a stay

17 of mandate pending petition to the Supreme Court for a writ of

18 certiorari, will stays the mandate until dispesitien the court disposes

19 of the petitio r m t F

/ 14 ' IJ
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20 er If the court denies the petitn
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20 He. If the petition ied court denies the petition

21 for rehearing or rehearing in banc or the motion for stay of

22 mandate, the mandate must court must issue the mandate 7 days

23 after entry of the order denying the Last such petition or motion

24 unless the time is shertened or enlarged by order but an order may

l 25 shorten or extend the time.

26 (3) The mandate is effective when issued.

27 (b) Stay of Mandate Pending Petition for CertiorarL A par who fies filing a

,7 28 motion requesting a stay of mandate pending petition to the Supreme

29 Court for a writ ef certiorari must file, at the same time, file proof of

30 sersice on all other parties. The motion A party may

L- 31 4M W!Arnandate pending the filing of a petition for a writ of certiorari in

7r 32 the Supreme Court. The motion must be served on all parties and must

33 show that a petition for eertiferi theertiorai petition would present a

L> 34 substantial question and that there is good cause for a stay. The stay must

35 cannot exceed 30 92Q days, unless the period is extended foraus

36 -and it cannot, in either case, exceed the timethe wh

5 37 obtained the stay has to file a petition -for a writ of certiorari in the

7 3,8 Supreme Court. er unless during the peried of the stay, a notce from

39 if the clerk of the Supreme Court is filed shewing files a notice during the

15
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40 stay indicating that the party who hes obtained the stay hes filed a petition

41 for the writ1 in whieh ease the stay will continues until final dispositin

42 the Supreme Court's final disposition The court of appeals must issue the

43 mandate immediately when a copy of a Supreme Court order denying the

44 petition for writ of certiorari is filed. The court may require a bond or

45 other security before *he granting or eentinuaee-Of continuing a stay of

46 the mandate.

Committee Note

1 ,, Subdivision (a). The amendment to paragraph (2) provides that the filing
2 of a petition for -reifheazing in banc or a motion for a stay of mandate pending
3 petition to the 'Supreme'Court for a writ of certiorari delays the issuance of the
4 mandate until the court disposes of the petition or motion. The provision that a,
5 petition for rehearing in banc delays the issuance of the mandate is a companion
6 to the amendment of Rule 35 that deletes the language stating that a request for
7 a rehearing in banc does not affect the finality of the judgment or stay the
8 issuance of the mandate. The Committee's objective is to treat a request for a
9 rehearing in banc like a petition for panel rehearing so that a request for a

10 rehearing in banc will suspend the finality of the court of appeals' judgment and
11 extend the period for filing a petition for writ of certiorari. The change made in
12 this rule advances the Committee's objective of tolling the time for filing a
13 petition for wn't of certiorari only indirectly. Amendment of Sup. Ct. R. 13.4 is
14 also necessary. Because tih filing of a petition for rehearing in banc will stay the
15 mandate, a court of appeals will need to take final action on the petition but the
16 procedure for doing so is left to local practice.

17 The amendment to paragraph (2) also provides that the filing of a motion
18 for ai stay of mandate pending petition to the Supreme Court for a writ of
19 certiorari delays the issuance of the mandate until the court disposes of the
20 motion. If the court denies the motion, the court must issue the mandate 7 days
21 after entering the order denying the motion. If the court grants the motion, the

16
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Ah 22 mandate is stayed according to the terms of the order granting the stay. Delaying
23 issuance of the mandate eliminates the need to recall the mandate if the motion
24 for a stay is granted. If, however, the court believes that it would be

C 25 inappropriate to delay issuance of the mandate until disposition of the motion for
l 26 a stay, the court may order that the mandate issue immediately.

27 Paragraph (3) has been added to subdivision (a). Paragraph (3) provides
28 that the mandate is effective when the court issues it. A court of appeals'
29 judgment or order is not final until issuance of the m andate; at that time the
30 parties' obligations become fixed. This amendment is intended to make it clear

L. 31 that the mandate is effective upon issuance and that its effectiveness is not
32 delayed until receipt of the mandate by the lower court or agency, or until the

fl 33 lower court or agency acts upon it. This amendment is consistent with the current
L 34 understanding. See, e.g., 4th Cir. I.O.P. 41.1; 10th Cir. I.O.P. VIII.B.1. Unless the

35 court orders that the mandate issue earlier than provided in the rule, the partiesr 36 can easily calculate the anticipated date of issuance and verify issuance with the
37 clerk's office. In those instances in which the court orders earlier issuance of the
38 mandate, the entry of the order on the docket alerts the parties to that fact.

39 Subdivision (b). The amendment changes the maximum period for a stay
40 of mandate, absent the court of appeals granting an extension for cause, to 90
41 days and in any event to no longer than the period the party who obtained the
42 stay has to file a petition for a writ of certiorari to the Supreme Court. The
43 presumptive 30-day period was adopted when a party had to file a petition for a

X 44 writ of certiorari in criminal cases within 30 days after entry of judgment.
45 Supreme Court Rule 13.1 now provides that a party has 90 days after entry of
46 judgment by a court of appeals to file a petition for a writ of certiorari whether

L 47 the case is civil or crimninal.

48 The amendment does not require a court of appeals to grant a stay of
l, 49 mandate that is coextensive with the period granted for filing a petition for a writ

50 of certiorari. The granting of a stay and the length of the stay remain within the
51 discretion of the court of appeals. The amendment means only that a 90-day stay
52 may be granted without a need to show cause for a stay longer than 30 days.

.
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Federal Rules of Appellate Procedure

Revised for Style by

The Advisory Committee on Appellate Rules

Draft of 29 October 1994

(Rules 1-23 Only)

Rule 1. Scope of Rules and Title 
Rule 1. Scope of Rules; Title

(a) Scope of rules. -These rules govern procedure in (a) ope of Rules.

I ^ appeals to United States courts of appeals from the United

U States district courts and the United States Tax Court; in (1) These rules govern procedure in the United

f appesfias from bankrupt appellate panels; in proceedings States courts of appeals:

in the courts of appeals for review or enforcement of

itorders of administrative agencies boards, commissions and (A) on appeal from a United States district

officers of the United States; and in applications for writs court, the United States Tax Court, or a

or other relief which a court of appeals or a judge thereof bankruptcy appellate panel;

is competent to give. When these rules provide for the

making of a motion or application in the district court, the (B) in a proceeding to review or enforce an

procedure for making such motion or application shall be commission, or officer of the United States;

in accordance with the practice of the district court.

inacranewt 
and 

eifta

(C) on application for a writ or other relief that

a court of appeals or circuit judge can give.

(2) When these rules provide for filing a motion or

other document in the district court, the

procedure must comply with the practice of the

district court.

(b) Rules not to affect jurisdiction. - These rules shall (b) Rules Do Not Affect Jurisdiction. These rules do not

L not be construed to extend or limit the jurisdiction of the extend or limit the jurisdiction of the courts of

courts of appeals as established by law. appeals.

L

L

! Ad 
Federal Rules of Appellate Procedure

Advisory Committee's Restyled Draft
29 October 1994
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(c) Title. -These rules may be known and cited as the (c) Title. These rules shall1 be known as the Federal
Federal Rules of Appellate Procedure. 

Rules of Appellate Procedure.

LK

~J

I
The Style Subcommittee suggested that this sentence state: These rles are cited as theFederal Rules of Appellate Procedure." The Advisory Committee is cognizant of the Style aSubcommittee's desire to eliminate all use of the word 'shall but decided that its use is appropriate in

this subdivision. This subdivision does not create a rule to be enforced and, therefore, "shall' does not
create the troublesome ambiguity in this context that it does when a rule mandates some conduct. In
addition, one does not "cite* the full set of rules. As a result, the Advisory Committee decided to use
the traditional "shall be known as' language. CAM

Federal Rules of Appellate Procedure
Advisory Committee's Restyled Draft

29 October 1994
Page 2
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Rule 2. Suspension of Rules 
Rule ofof Rules ~ ~ ~ .Supeson Rue

cause shown, la court of appeal nay, ex e ta t e- j a torepgooedis1 
1 d c iO n or f ot e g oec us

provided in Rule 26(b), suspend the requir as Othrwie 
O tsOno

p r o v is i o n s. o f a n y O f t h e s e r u l e s ', U r m n s o n y - o e p d t t 
p e

of a party or 'n a Particular case on s e d theprovisionsof 
On orforPagh3r

Proceed-jg in aandrdayeorderiprodided 

in Rul 26(cas
erpOceedin 

ss in a particularoth e - g s as it directs, except as

F e d e r a j Rl e s o p e l ~ r c d rAdvs0 ~ Com aj~ 8 R styed Draft
29 October 1994
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Rule . Apeal a o[ ight- hoWTake 
Rul 3.ppeal as of Righ - Uow Take"~

by lw a of igh ofrmadsic jour to acort f apeal

mustb ae y iigante of A appeal wihth lrko 
()A apel permitted by la sof right from a

the 
timoi of Ape al- l to a ou ow 

deasAnaitrc co tto a ou t fap e s may be taken

()Odistrict 
courwiinted 

bycoe4utrh 
lekw thnt to im alo edb R l s4 trith

tim of ing te apelt apust furishthe clerk wit 
oislyc byfling a notice of appeal with the dsrc

suffcien copes f th notce f apeal o eable the clr 
tm of filing, the appellant 

autfunshte

time of of appeallt to taen aony stepwit 
enough copies of tenotice to enal

sufficiet the reuirement of Subdvis stepthe, 
clerk to comPlY promptly wit Rule 3(d).

to comply pr mplfwt the r equiem nts tof tak ay 

sepoth r ha

other 
ntce of appeal does nlot 

tk l

thndheti ey olng 
o a t not'f 

rsu hIa 
tsfal r ca pe ld e

t eva diy o th ap el b uti s grund only frs c(2) An p e ofa notice of ap eld e o

appeals sappropriat w sich 
the timely filing ofa p al u i r u

,a.Appeal by per-misso 
affect the validitY Of th appals bu at is giun

may include dismissal of the appealte 

out o ape dig isissngth

under 28U.S ) ad app b Rule 5and Rule 6 
considers approprmate~ icludg siS'"th

be t I 
~ ~~~~~~~ ~~~~~~~~appeal. b ,udr2 JSC

beta en in the ma ner prscrbe
res~~~~~~~ecti ~~~~~~(3) 

An appeal by apermsf uner2 U ase.ma

§1,292(t)) or anapal in a bankruptcY ca lsea

~~t~n~nyrnthe manner prescribed byRue

5 and 6 respectivl.

2 Inpargra~ ()(l an (3 th S yle, Subcommittee changod the words %,us~t be taken by'M

to ~stakenbr." phe (a)(') nd 3 Comttee Schanged the words to "may be- tae onl oby." athe t

AdVISOXY 
the word ~~mayTM to avoid the implicati yonethatther sa biaint

Comm aknby itter, preferredth wodded. to indicate that there is onl Adone Cmethodtfo takingvan

takeir an ppal The, word "OnlV" was aded*us-'M

appeal an imppalication that formerly arose from the word CAMt~Th dioY omteeble

tatptese, hau ngep do ntceate, any substantive, change.CA

that these change ~ ~ ~ ~ ~ ~ edeal Rules of Appellate Procedure

AederSOry CoflmIttes Restyled Draft

Advis ~~29 October _994
page 4



L (b)Jointo r a orntidated appeals. - If two or more (b) Joint or Consolidated Appeals.
persons are entitled to appeal from a judgment or order of

i'- a doi steri court a nd the ir interests are such as to m akep c W hen two or m ore persons are entitled to appeal

L joinder practicable, they may file a joint notice tof mappeal frmadrc. jdgeto re n hi

or may join in appeal after filing separate timely notices of finterests make joinder practicable, they may file
r appe4l and they may thereafter proceed on appeal as a a joint notice of appeal or may join3 in the

L single appellant. Appeals may be consolidated by order of oappea after fling separate timely notices ofthe court of appeals upon its own motion or upon motion fappeal. They may then proceed on appeal as a

of a party, or by stipulation of the parties to the several single appellant.L appeals.|

;(2) On its own or on a partys motion - or bystipulation of all parties - a court of appealsL mayorderthattwo 
or more appeals beL

F

L ~~ ~~~ The Advisory Committee noted that it does not-understand what it means to "on napa

after filing a separate timely notice of appeal.- Is this different from "co'join' 
an appeals ne

L ~~~(b)(2)? Ihe Committee noted this for furthe subsolinatvegdiaspeals 
uCdM

-r susatv discussion. 
_

_ ~~~~~~It is unclear. under the existing rule whether appeals can be consldate wih u co r od r

ifthe Parties stipulate to the co nsolidationiTheuStylerversionif~ ~ ~ ~ ~~ ~sliain h tl Subcommitte' vrs5 requires a court order
even when the parties stipulate to consolidation. The Committee Note should identify the existing
ambiguity and indicate that the new version clarifies the procedure consistent 'with the Committee's
view of the proper interpretation of the existing rule. CAM

Federal Rules of Appehlate ProcedureAdvisory Committeites Restyled Draft
29 October 1994

Page 5



(c) Content Of the Notice of Appeal. - A notice Of Content Ot Notice Of Appeal.

appeal must specify the party or parties taking the appeal | 
a

by naming each appellant in either the caption or the body (1) The notice of appeal must:

of the notice of appeal. An attorney representing more (A) specify the party or parties taking the

than one party may fulfill this requirement by describing Appeal by naming ec one in the

those parties with such terms as 'all plaintiffs," the 
or body of the notice, but an attorney

defendants," -the plaintiffs A, B, et al.,' or -all defendants representing mnore tan artyrmay

except X." A notice of appeal filed pro se is filed on behalf describe those parties with such terms as

of the party signing the notice and the signer's spouse and a,, plaintiffse -the defendants," s the

minor children, if they are parties, unless the notice of plaintiffs A, B, et al.," or all defendants

appeal clearly indicates a contrary intent. In a class action, 
pt

whether or not the class has been certfied, it is sufficient

for the notice to name one person qualified to bring the (B) designate the judgment, Ord

appeal as representative of the class. A notice of appeal

also must designate the judgment, order, or part thereof \ thereof being appealed; and

appealed from, and must name the court to which the ( n

appeal is taken. An appeal will not be dismissed for 
taken.

informality of form or title of the notice of appeal, for for 

on

infomaiure to frme oprty whose intent to appeal is otherwise

clear from the notice. Form 1 in the Appendix of Forms is (2) A pro se notice of appeal is considered filed on

suggested form or a notice of appeal. 
behalf of the signer and the signer's spouse and

clear fote anminor children (if they are parties), unless the

a sugete frmnotice clearly indicates otherwise.

(3) In a class action, whether or not the class has

been certified, the notice is sufficient if it names

one person qualified to bring the appeal as

representative of the class.

(4) An appeal must not be dismissed for informality

of form or title of the notice of appeal, or for

failure to name a party whose intent to appeal is

otherwise clear from the notice.

(5) Form 1 in the Appendix of Forms is a suggested

form of a notice of appeal.

Federal Rules or Appellate Procedure

Advisory Committee's Restyled Draft

29 October 1994
Page 6



En|| (d) Serving the Notice of Appeal. - The clerk of the (d) Serving the Notice or Appeal.district court shall serve notice of the filing of a notice ofL 8 appeal by mailing a copy to each party's counsel of record (1) The district clerk must serve notice of the filing(apart from the appellant's), or, if a party is not of a notice of appeal by mailing a copy to each
represented by counsel, to the party's last known address. party's counsel of record-excluding theThe clerk of the district court shall forthwith send a copy appellant's-or, if a party is proceeding pro se,
of the notice and of the docket entries to the clerk of the to the party's last known address. When acourt of appeals named in the notice. The clerk of the defendant in a criminal case appeals, the clerki r: Zdistrict court shall likewise send a copy of any later docket must also serve a copy of the notice of appeal onentry in the case to the clerk of the court of appeals. When the defendant, either by personal service or bya defendant appeals in a criminal case, the clerk of the mail addressed to the defendant. The clerk must

ldistrict court shall also serve a copy of the notice of appeal promptly send a copy of the notice of appeal andpon the defendant, either by personal service or by mail of the docket entries - and any later docket
Uaddressed to the defendant. The clerk shall note on each entries-to the clerk of the court of appealscopy served the date when the notice of appeal was filed named in the notice. The clerk must note, onand, if the notice of appeal was filed in the manner each copy, the date when the notice of appealr provided in Rule 4(c) by an inmate confined in an - was filed.institution, the date when the clerk received the notice ofappeal. The clerk's failure to serve notice does not affect (2) If an inmate confined in an institution files athe validity of the appeal. Service is sufficient notice of appeal in the manner provided by Rulenotwithstanding the death of a party or the party's counsel. 4(c), the clerk must also note the date when theThe clerk shall note in the docket the names of the parties clerk received the notice.5to whom the clerk mails copies, with the date of mailing.

(3) A clerk's failure to serve notice does not affectthe validity of the appeal. The clerk must note onthe, docket the names of the parties to whom theclerk mails copies, with the date of mailing.
Service is, sufficient notwithstanding the death ofa party or the party's counsel.(e) Payment of fees. - Upon the filing of any separate (e) Payment of Fees. Upon filing a notice of appeal fromor joint notice of appeal from the district court, the the district court, the appellant must pay the districtappellant shall pay to the clerk of the district court such clerk all required fees. The district clerk receives thefees as are established by statute, and also the docket fee appellate docket fee on behalf of the court of appeals.prescribed by the Judicial Conference of the United States,the latter to be received by the clerk of the district courton behalf of the court of appeals.

S sThe Advisory Committee voted to omit the words "a pro se' from the Style Subcommittee'sversion. Rule 4(c) does not limit its applicability to an inmate proceeding pro se; it applies wheneverL an inmate 'Files' the notice of appeal. This raises the question whether Houston v. Lack applies whenan attorney prepares a notice of appeal but sends it to the inmate for review and the inmate 'files' itby depositing it in the institutional mailing system. Whether 3(d)(2) and 4(c) should apply only to aninmate who is proceeding pro se is a substantive question that the Advisory Committee will discuss toensure that the restyled rules do not make substantive changes. The Advisory Committee also wishesto discuss the meaning of 'an inmate confined in an institution' -- language taken from the SupremeCourt's rule. CAM
LrJ.

Federal Rules of Appellate Procedure,,* Advisory Committee's Restyled Draft
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Rule 3.1. Appeal from a Judgment Entered by a Rule 3.1 Appeal from a judgment- of a

Magistrate Judge In a Civil Case Magistrate Judge in a Civil Case 1
When the parties consent to a trial before a magistrate

|judge under 28 U.S.C. § 636(c)(), any appeal from the (1) When the parties have consented to, a trial

Judgment must be, heard by the court of appeals in before a magistrate judge under 28 U.S.C. §

accordance with 28 U.S.C. § 636(c)(3), unless the parties 636(c)(1), an appeal from the judgment is heard

consent to an appeal on the record to a district judge and by the court ofappeals'in accordance with §

thereafter, by petition only, to the court of appeals, in 636(c)(3), unless the parties have consented - at ,

accordance with 28 U.S.C. § 636(c)(4). An appeal under 28 the time of reference to a magistrate judge - to

U.S.C. § 636(c)(3) mustbe taken in identical, fashion, as an an appeal on the record to a district judge and,

appeal from any other judgment of the district court. then, by petition only, to, the, court of appeals

I 
~~~~~~~~~~~~under, § 636(c)(4).

(2) An appeal under § 636(c)(3) must be taken in

the same way as an appeal from. any other

, ~~~~~~~~~~~~~~~~~~~~district_9,,11t judgment. ,u

Li

I

Federal Rules of Appellate Procedure
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L

Rule 4. Appeal as of Right -When Taken Rule 4. Appeal as of Right -When Taken
LI (a) Appeal in a civil case. - (a) Appeal in a Civil Case(1) Except as provided in paragraph (a)(4) of this7 I Rule, in a civil case in which an appeal is permitted by (1) Tune for Fing a Notie of Appeal.L law as of right from a district court to a court of appealsthe notice of appeal required by Rule 3 must be filed (A) In a civil case, except as provided in Rulewith the clerk of the district court within 30 days after 4(a)(4) and 4(c), the notice of appealthe date of entry of the judgment or order appealed required by Rule 3 must be filed with thefrom; but if the United States or an officer or agency district clerk within 30 days after the datethereof is a party, the notice of appeal may be filed by the judgment or order appealed from isany party within 60 days after such entry. If a notice of entered.6

appeal is mistakenly filed in the court of appeals, the fclerk of the court of appeals shall note thereon the date (B) When the United States or an officer orwhen the clerk received the notice and send it to the agency thereof is a party, the notice ofclerk of the district court and the notice will be treated appealmay be filed by any party within 60as filed in the district court on the date so noted. days after entry.

(2) A notice of appeal filed after the court announces (2) F@ing Before Enty of Judgment. A notice ofL I 8a decision or order but before the entry of the judgment appeal filed after the court announces a decisionor order is treated as filed on the date of and after the or order - but before the entry of the judgmententry. 
or order - is treated as filed on the date of and
after the entry.

(3) If one party timely files a notice of appeal, any (3) Notie of ss-Appeal. If one party timely files aother party may file a notice of appeal within 14 days notice of appeal, any other party may file aafter the date when the first notice was filed, or within notice of appeal within 14 days after the datethe time otherwise prescribed by this Rule 4(a), when the first notice was filed, or within the timewhichever period last expires. otherwise prescribed by this Rule 4(a), whichever
period ends later.

6 The Committee Note should indicate that a cross-reference to subdivision 4(c) has beenL ~~added to conform the rule to the Houston v. Lack amendments. CAM

Federal Rules of Appellate Procedure
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_____________________________ ____________________________ L

(4) If any party makes a timely motion of a type (4) Effect of a Modon on a Noice of Appeal.

specified immediately below, the time for appeal for all

parties runs from the entry of the order disposing of the (A) If a party timely files any of the following

last such motion outstanding. This provision applies to a motions under the Federal Rules of Civil

timely motion under the Federal Rules of Civil Procedure, the time to file an appeal runs

Procedure: 
for all parties from the entry of the order C

(A) for judgment under Rule 50(b); disposing of the last such remaining motion: L
(B) to amend or-make additional-findingsof fact

under Rule 52(b), whether or, not granting the motion (i) for judgment under Rule 50(b);

would alter the judgment; (ii), to amend or make additional factual .

(C) to alter or amend the judgment under Rule 59; findings under Rule 52(b), whether or not _

(D) for attorney's fees under Rule 54 if a district court granting the motion would alter the

under Rule 58 extends the time for appeal; judgment;

I (E) fo r a new trial under Rule 59; or (iii) for attorney's fees under Rule 54 if a

(F) for relief under Rule 60 if the motion is served district court extends the time for appeal

within 10,days after the entry of judgment. under Rule 58;
(iv) to alter or amend the judgment under

Rule 59;
(v) for a new trial under Rule 59; or
(vi) for relief under Rule 60 if the motion is l

filed no later than 10 days after the
judgment is entered.

A notice of appeal filed after announcement or entry (B) (i) A notice of appeal filed after the court

of the judgment but before disposition of any of the announces or enters a judgment - but

above motions is ineffective to appeal from the judgment before it disposes of any of the motions

or order, or part thereof, specified in the notice of listed in Rule 4(a)(4)(A) - becomes K
appeal, until the date of the entry of the order disposing effective to appeal a judgment or order,

of the last such motion outstanding. Appellate review of in whole or in parwhen the-order

an order disposing of any of the above motions requires disposing of the last such remaining

the party, in compliance with Appellate Rule 3(c), to motion is entered.

amend a previously filed notice of appeal. A party

intending to challenge an alteration or amendment of the (ii) To challenge such an order, or a

judgment shall file an amended notice of appeal within judgment altered or amended upon such

the time prescribed by this Rule 4 measured from the a motion, a party must file a notice, or an

entry of the order disposing of the last such motion amended notice of appeal - in

outstanding. No additional fees will be required for filing compliance with Appellate Rule 3(c) -

an amended notice. within the time prescribed by this Rule L
measured from the entry of the order

disposing of the last such remaining
motion. L

(iii) No additional fee is required to file an
amended notice.

Li

Federal Rules of Appellate Procedure
Advisory Committee's Restyled Draft
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L 

-neg(5) The district court, Upon a showing of excusable 
(5) Afi 

o
neglect or good cause, may extend the time for filing a

t t notice of appeal upon motion filed not later than 30 days 
Of (A) hndst

L 1l after the expiration of the time prescribed by this Rule I e d ct court
4 (a). Any such motion which is filed before expiration of e a notice of appeal if:the prescribed time may be ex parte unless the court 

i
fotherwise requires. Notice of any such motion which is 

i() ea party so moves within 30 days after the

tiled after expiration of the prescribed time shall be 
ntime prescribed by this Rule 4(a) expires;

given to the other parties in accordance with local rules. 
a

No such extension shall exceed 30 days past such
Prescribed time or 10 days from the date of entry of the (it) hat party shows excusable neglect or
order granting the motion, whichever occurs later. 

g cause.(B) A motion filed before the expiration of thetimne prescribed in Rule 4 (a)(1) or (3) maybe ex parte unless the court requiresL 
I otherwise. If the motion is filed after thelziust be given to the other parties in

LI 
§accordance with local rules.

(C) No extension under this Rule 4 (a)(5) mayexceed 30 days after the prescribed time or

L 
1 10 days after the date when the order

L 
f granting the motion is entered, whichever

l ~~~~~~~~~~~~~~~~~~~~~occurs 
later.(6 )Th srict court 

tif 
t finds() that the mvn party Our la tor

entitled to notice of the entry of a judgment or order didnot receive such notice from the clerk or any party 
district court may reopen the time to file an

not~~~~~~~~~ ~ receive such notice from the clerk or anypa ta pe l f r a e io of 4 d ys f er he a e

within 21 days Of its entry and (b) that no Party would be wpphen ts forade tpio ope isar etered, u at oe

prejudiced, may, upon motion filedwithin 180 days of allwthenfollowding rondis aestied,

entry of the judgment or order or within 7 days of aol the 21 ditions
rcipt Of sucIh notice, whichever is earlier, reope theh~oinisfldwti 

80dy fe h

time for appeal for a period of 14 days from pthendate of (A) the motion is filed within 180 days after the

from the date of ~ ~ ~ ~ Pag 1

entry of the order reopeing the time for appeal.entry 

of the judgment or order or within7

e n t r y o f t h e o r d r r e o p e i n g t h e i m e f o r a p p e a l .d 
a y s a f t e r r e c e i p t o f s u c h n o t i c e , w h i c h e v e r

is earlier.

(B) tecourt findstattthe movigparty wa
entitled to notice of the entry of a judgment

L 
or ~~~~~~~~~~~~~~~~~order sought t be appealed but did notreceive such notice from the clerk or anyParty within 21 days after the entry'7anL 

~~~~~~~~~~~~~~~~~~~~(C) the court finds that n at olprjdced.

7 The Advisory Committee will discusswhteaculnie 
uighe2dyprodfm

some other source should bar reopening of the whtimefr appeal. ntceAMigth 1dypeidf

tim fo apea. AMvsr ont' 8 Rsye r

Federal Rulesr ofAppellate Procedure
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(7) A or order is entered within the (7) Entry A judgment or order is entered

jeandngmefnthsRe4a is entered iti | for purposes of this Rule 4(a) when it is entered

meanng f tis Rle (a)when it is entered 
ininp liewith Rue 58 and 79(a)o h

complianc with Rules 58 and 79(a) of the Federal Rules Fdineml Rulesoc edure.

of Civil Procedure. 

.

8 Does Rule 58 require entry of a separate order when a court denies a new trial? It is

possible to read (a)(7 ) as abolishing the collateral order doctrine. This rule should be substantively

reviewed. CAM
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L (b) Appeal in a Criminal Case.- In a criminal case, a (b) Appeal in a Criminal Case.

defendant shall file the notice of appeal in the district court

within 10 days after the entry either of the judgment or (1) Tune for Fing a Notice of Appeal

order appealed from, or of a notice of appeal by the
Government. A notice of appeal filed after the (A) In a criminal case, a defendant's notice of

announcement of a decision, sentence, or order - but appeal must be filed in the district court

before entry of the judgment or order - is treated as filed within 10 days aher the later of-

L on the date of and after the entry. If a defendant makes a

timely motion specified immediately below, in accordance - (i) entry of either the judgment or the

r- |with the Federal Rules of Criminal Procedure, an appeal order being appealed, or

L from a judgment of conviction must be taken within 10
days after the entry of the order disposing of the last such (ii) the filing of the Government's notice

motion outstanding, or within 10 days after the entry of the - of appeal.

judgment of conviction, whichever is later. This provision
. applies to a timely motion: (B) When the government is entitled to appeal,

(1) for judgment of acquittal; the notice of appeal must be filed in the

E [ (2) for arrest of judgment; district court within 30 days after the later

L | (3) for a new trial on any ground other than newly of:
discovered evidence; or
(4) for a new trial based on the ground of newly (i) the entry of the judgment or order being

., j discovered evidence if the motion is made before or appealed; or
within 10 days after entry of the judgment.

(ii) the filing of any defendant's notice of

L appeal.

If

L
L.,I

9 Does the time begin to run from the filing of the first notice of appeal or from the last if more than one notice of

appeal is filed? Does the statute provide an answer? CAM

Federal Rules of Appellate Procedure
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K7

(2) rding Bfore Enty of Judgnent A notice of 7
appeal filed after the court announces a decision,
sentence, or order - but before the entry of the
judgment or order - is treated as filed on the l
date of and after the entry.

(3) Effet of a Motion on a Nod 0e of AppeaL

(A) If a defendant timely makes10 any of the
following mnotionsunder the Federal Rules

'of Criminal Procedure, the notice of appeal
from a judgment Iof conviction must be filedi
within 10 days after the' entry of 'the order
disposing of the last such motion remaining, U
or within 10 days after the entry of the
judgment of conviction,,Whichever period
ends later. This provision applies to a timely 7
motion: I " "

(i) for judgment of acquittal; iL

(ii) for arrest of judgment;

(iii) for a new trial on any ground other L
than newly discovered evidence; or

(iv) for a new trialbased on the ground of '
newly discovered evidence if the
motion is made before or within 10
days after the entry of the judgment. 7

Li10 The criminal rules should be consulted to determine whether they require the "filing" of such
motions in a manner that would make use of the verb "files" appropriate. CAM7
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deisA notice of appeal filed after the court announc
decision, sentence, or order but before it disposes of any of (fl) A notice of appeal filed after the court

the above motions, is ineffective until the date of the entry 
announces a decision, sentence, or order-

L of the order disposing of the last such motion outstanding 
bef or e it disposes of any of the motions

or ~~~~~~~~until the date of the entry o h ugeto osci 
referred to in Rule 4(b)(1)(D) - becomes

or until the date of the entry of the judgment of conviction, 
effective upon the later of the following:

Whichever is later. Notwithstanding the provisions of Rule3(c), a valid notice of appeal is effective without
amendment to appeal from an order disposing of any of (i) the entry of the order disposing of the

f the above motions. When an appeal by the government i 
last such remaining motion; or

authorized by statute, the notice of appeal must be filed in 
(i h nr ftejd m n fcnito

the district court within 30 days after (i) the entry of the 
judgment of conviction.

judgment or order appealed from or (ii) the filing of a (C) the provisions of Rule 3(c),

notice Of appeal by any defendant. 

) Notwithstandingthprvs 
ofRl3()

A judgment or order is entered within the meaning of 
a valid notice of appeal is effective -

this subdivision when it is entered on the criminal docket. 
order disposing of any of the above

Upon a showing of excusable neglect, the district court 
motionsr

may - before or after the time has expired, with or without
motion and notice - extend the time for filing a notice of (4) Enty Defned [NOT& In (a)(7) thi paragaph

a p p e a l f o r a p e r io d n o t to e x c e e d 3 0 d a y s f r o m t h e 
l p e y W t e e 4 r u -t a z d , J Ap

expiration of the time otherwise prescribed by this 
I 

e d e tha mit J 2. A

L. subdivision. 

judgment or order is entered for purposes of this

The filing of a notice of appeal under this Rule 4(b) 
Rule 4(b) when it is entered on the criminal

does not divest a district court of jurisdiction to correct aocket.sentence under Fed. R. Crim. P. 35(c), nor does the filing
of a, motion under Fed. R. Crim. P. 35(c) affect the validity(5 

EWiez~i of 7 -une [NOTE (a)(S) :a~sr '!Aotio

of a notice of appeal filed before entry of the order I 
of tied Upon a showing of

disposing of the motion. 
excusable neglect or good cause," the districtcourt may - before or after the time has expired,ewith or dithout motion and notice - extend thetime to file a notice of appeal for a period not to

'J D I ~ ~~~~~~~~~~~~~~~exceed 30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).

(6) Jw iom The filing of a notice of appealunder this Rule 4(b) does not divest a districtZ ~~court of Jurisdiction to correct a sentence underFed. R. Crim. P. 35(c), nor does the filing of al ~~motion under Fed. R. Crim. P. 35(c) affect the
l validity of a notice of appeal filed before entry ofthe order disposing of the motion.

"Good cause* has been added as a justification for granting an extension of time. If a

motion for extension of time is filed before the Period has expired, the Advisory Committee believes

L ~~~that one should not need to -show neglect The Committee Note should identify that addition as a

possible substantive change. The Advsr Committee Postponed consideration of whether differentgroud~ houd b avilale hentheapplication is made before time expires rather than after it has

expired. CAM
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(c) Appeal by an Inmate Confined in an InstitUtiO - if Appeal by an Inmate 
Confined In an Institutlon

an inmate confiaed in an institution files a notice of appeal

in either a civil case or a criminal case, the notice of appeal (1) If an inmate confined in an institution files a

is timely filed if it is deposited in the instition's internal 
notice of appeal in either a civil or a crminal

mail system on or before the last day for filing. Timely lcase, the notice is timely filed if it is deposited in

filing ay be hown b a forrze statemntgr y 
the institution's internal mai ytmo rbfr

declaratio n compliance with 28 U.S.C. 1746) setting 
the last day for filing. Timely filing may be

forth the date of deposit and stating that first-class postage 
shown by a declaration in compliance with 28

has been In a civil case in which the first notice of U.S.C. § 1746 or by a notarized statement, either

prtht e pda ieofd. st2h h frtn tc fof which must set forth thndt of rep asitad

appeal is filed in the manner provided in this subdivision 
state that first-class postage has been prepaid

(c), the 14-day period provided in paragraph (a)( 3) of thisin 

a

Rule 4 for another party to file a notice of appeal runs 
at

from the date when the district court receives the first (2) If an inmate files the first notice of appeal in a

notice of appeal In a criminal case in which a defendant 
rcivil case under this Rule 4(c), the 14day period

files a notice of appeal in the manner provided in this \provided 
in Rule 4(a)(3 ) for another party to file

subdivisiof (c), th a periodnor the ma gnerrovidedinm ths |a notice of appeal runs from the date when the,

fileits notice of appe -day period for the government to district court dockets' 2 the first notice.

fubieitsio notc ofapea rus0ro the, entry of the

judgment or order appealed from or from the district \l

court's receipt of the deendant's notice of appeal. 
(3) When a defendant in a criminal case files a

judgment oonotice of appeal under this Rule 4(c), the 30-day

s rcpothd dnsperiod for the government to file its notice of

appeal runs from the entry of the judgment or

order appealed from or from the district court's

docketing of the defendant's notice of appeal,

whichever is later.

(d) Afwao Flg in the Court of Appeals

If a notice of appeal is mistakenly filed in the court of

appeals, the clerk of that court must note on the notice

the date when it was received and send it to the district

cleark The notice is then considered filed in the district

court on the date so noted.

1.2 The Advisory Commiittee changed the word "receives to "dockets. A court may 'receive" a

paper when its mail is delivered to it even if the mail is not opened for a day or two. CDocketAM 
is an

easily identified event. The Committee Note must disclose the change. CAM

N~~~~~esl 
idniiesvnt 

h
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frr

Rule 5. Appeal by Permission under 28 U.S.C. §1292(b) Rule 5. Appeal by Permnission under 28 U.S.C.
§ 1292(b)

(a) Petition for permission to appeal. - An appeal from (a) Petition for Permission13 to Appeal. To seek an
an interlocutory order containing the statement prescribed appeal from an interlocutory order containing the
by 28 U.S.C. § 1292(b) may be sought by filing a petition statement prescribed by 28 U.S.C. § 1292(b), a party
for permission to appeal with the clerk of the court of must - within 10 days after the entry of the district
appeals within 10 days after the entry of such order in the court's order - file with the circuit clerk a petition for
district court with proof of service on all other parties to permission to appeal. The petition must include proof

K the action in the district court. An order may be amended of service on all other parties to the district-court
to include the prescribed statement at any time, and action. A district-court order may at any time be
permission to appeal may be sought within 10 days after amended to include the prescribed statement and

L entry of the order as amended. 
permission to appeal may be sought within 10 daysafter entry of the amended order.la a (b) Content of petition; answer. - The petition shall (b) Content of Petition; Answer.contain a statement of the facts necessary to anunderstanding of the controlling question of law (1) The petition must:determined by the order of the district court; a statementof the question itself; and a statement of the reasons why a (A) state the facts necessary to understand the

substantial basis exists for a difference of opinion on the controlling question of law that was
r question and why an immediate appeal may materially 

determined by the district court's order;
l advance the termination of the litigation. The petition shall dinclude or have annexed thereto a copy of the order from (B) state the question itself;

which appeal is sought and of any findings of fact,conclusions of law and opinion relating thereto. Within 7 (C) state the reasons why a substantial basis
I days after service of the petition, an adverse party may file exists for a difference of opinion on the

an answer in opposition. The application and answer shall question and why an immediate appeal may
be submitted without oral argument unless otherwise 

materially advance the termination of the
ordered. 

litigation; and

(D) include or have attached to it a copy of theorder being appealed and any findings offact, conclusions of law, and related opinion.
(2) An adverse party may file an answer within 7days after service of the petition.
(3) The petition and answer will be submitted

without oral argument unless the court ordersotherwise.

13 The Style Subcommittee used the term "leave to appeal." The Advisory Committee changed
back to the term used in the existing rule - 'permission to appeal." Use of the term "permission" is
consistent with the caption and with the statute which says that a court of appeals may "permit" an
interlocutory appeal. CAM

Federal Rules of Appellate Procedure
Advisor Committee's Restyled Draft
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(c) Form of Papers; Number of Copies. - AD papers Form of Papers; Number of Copies. All papers must

may be typewritten. An original and three copies must be conform to Rule 32(a)(1). Three copies must be filed

filed unless the cour riresathe filing of a different with the original, unless the court requires a different =

number by local rule or by order in a particular case. number by local rule or by order in a particular case.

(d) Grant of permission; cost bond; filing of record. - (d) Grant of Permission; Fees: Cost Bond; Filing of

Within 10 days after the entry of an order granting Record.

permission to appeal the appellant shall (1) pay to the

clerk of the district court the fees established by statute (1) Within 10 days after the entry of the order

and the 'docket fee prescribed by the Judicial Conference of granting permission to appeal, the appellant _

the United States and (2) file a bond for costs if required must:

pursuant to Rule 7. The clerk of the district court shall

notify the clerk of the court of appeals of the payment of (A) pay the district clerk all required fees; and

the fees. Upon receipt of such notice the clerk of the court

of appeals shall enter the appeal upon the docket. The (B) file a cost bond if required under Rule 7.

record shall be transmitted and filed in accordance with

Rules 11 and 12(b). A notice of appeal need not be filed. (2) A notice of appeal need not be filed.

(3) The district clerk must notify the circuit clerk

once the appellant has paid the fees. Upon

receiving this notice, the circuit clerk must enter

the appeal on the docket. The record must be

transmitted and filed in accordance with Rules 11

and 12(b).

Federal Rules of Appellate Procedure
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Rule 5.1. Appeal by Permission Under' 28 US.C. Rule 5.1. Appeal by Leave14 under 28 U.S.C.
L § 636(c)(5) § 636(c)(5)

E (a) Petition for Leave to Appeal; Answer or Cross (a) Petition for Leave to Appeal.
Petition. - An appeal from a district court judgment,
entered after -an appeal under 28 U.S.C. §- 636(c)(4) to a ,(I) A', party may seek an appeal from a district-court
district judge from a judgment entered upon direction of a judgment entered after an appeal before the
magistrate judge in a civil case, may be sought by filing a district court under 28 U.S.C. § 636(c)(4) - that
petition for leave to appeal. An appeal on petition for leave is, an appeal, to a court of appeals from the order
to appeal is not a matter of right, but its allowance is a of a district judge on appeal from a judgment
matter of sound judicial discretion. The petition shall be entered upon direction of a magistrate judge in a

L filed with the'clerk of the court of appeals within the time civil case - by filing a petition for leave to
provided by Rule 4(a) for filing a notice of appeal, with appeal. Such an appeal to a court of appeals is a
proof of service on all parties to the action in the district matter not of right but of sound judicial
court, A notice of appeal need not be filed. Within 14 days discretion.
after service of the 'petition, a party may file an answer in
opposition or a cross petition. (2) The petition must be filed with the circuit clerk

within the time provided by Rule 4(a) for filing a
notice of appeal, with proof of service on all
parties to the district-court action.

14 Here the Style Subcommittee recommended use of the term 'permission' rather than 'leave."
The Advisory Committee suggests that 'leave' is preferable because subdivision (a) of this Rule and
the statute, 28 U.S.C. § 636(c)(5), both use the term 'leave to appeal." CAM
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(b) Content of petition; answer. - The petition for leave (b) Content or Petition; Answer or Cross-Petition. | ,
to appeal shall contain a statement of the facts necessary to
an understanding of the questions to be presented by the (1) The petition must:
appeal; a statement of those questions and of the relief r
sought; a statement of the reasons why in the opinion of (A) state the facts necessary to understand the
the petitioner the appeal should be allowed; and a copy of questions to be presented by the' appeal;
the order, decree or judgment complained of' and any
opinion or memorandum relating thereto. The petition and (B) state the questions themselves;
answer shall besubmitted to a panel of judges of the court
of appeals without oral argument unless otherwise ordered. (C) state the relief sought; r

(D) state the reasons why, in the opinion of the
petitioner, the appeal should be allowed;
and

(E) include a copy of the order, decree, or
judgment complained of and any related
opinion or memorandum.

(2) Within 14 days after the petition is served, a
party may file an answer in opposition or a cross-
petition.

(3) The petition and answer will be submitted K
without oral argument unless the court of
appeals orders otherwise.

(c) Form of Papers; Number of Copies. - All papers (c) Form of Papers; Number or Copies. All papers must _
may be typewritten. An original and three copies must be conform to Rule 32(a)(1). Three copies must be filed
filed unless the court requires the filing of a different with the original, unless the court requires a different
number by local rule or by order in a particular case. number by local rule or by order in a particular case.

(d) Allowance of the appeal; fees; cost bond; filing of (d) Allowance of the Appeal; Fees; Cost Bond, Filing of
record. - Within 10 days after the entry of an order Record.
granting the appeal,' the appellant shall (1) pay to the clerk
of the district court the fees established by statute and the (1) Within 10 days after the entry of the order
docket fee prescribed by the Judicial Conference of the granting leave to appeal, the appellant must:
United States and (2) file a bond for costs if required
pursuant to Rule 7. The clerk of the district court shall (A) pay the district clerk all required fees; and
notify the clerk of the court of appeals of the payment of
the fees. Upon receipt of such notice, the clerk of the court (B) file a cost bond if required under Rule 7.
of appeals shall enter the appeal upon the docket. The
record shall be transmitted and filed in accordance with' (2) A notice of appeal need not be filed.
Rules 11 and 12(b).

(3)' The district clerk must notify the circuit clerk
once the appellant has paid the fees. Upon
receiving this notice, the circuit clerk must enter
the appeal on the docket. The record must be K
transmitted and filed in accordance with Rules 11 W

and 12(b).
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L l! Rule 6. Appeal in a Bankruptcy Case from a Final Rule 6. Appeal in a Bankruptcy Case from a

Judgment, Order, or Decree of a District Court or of a Final Judgment, Order, or Decree of a

Bankruptcy Appellate Panel District Court or Bankruptcy Appellate

L Panel

ho (a) Appeal from a judgment, order or decree of a (a) Appeal From a Judgment, Order, or Decree of.a

district court exercising original jurisdiction in a bankruptcy District Court Exercising Original Jurisdiction in a

case. - An appeal to a court of appeals from a final Bankruptcy Case.An appeal to a court of appeals

judgment, order or decree of a district court exercising from a final judgment, order, or decree of a district

I jurisdiction pursuant to 28 U.S.C. § 1334 shall be taken in court exercising jurisdiction under 28 U.S.C. § 1334 is

L identical fashion as appeals from other judgments, orders taken as any other civil appeal under these rules.

or decrees of district courts in civil actions.

(b) Appeal from a judgment, order or (b) p From a Judgment, Order, or Decree or a

decree of a district court or bankruptcy appellate panel District Court or Bankruptcy Appellate Panel

exercising appellate jurisdiction in a bankruptcy case. - Exercising Appellate Jurisdiction in a Bankruptcy
Case.

LI
(1) Applicability of other rules. All provisions of these (1) Appliaty of O As. These rules apply tor rules are applicable to an appeal to a court of appeals an appeal to a court of appeals under 28 U.S.C.

pursuant to 28 U.S.C. § 158(d) from a final judgment, § 158(d) from a final judgment, order, or decree

order or decree of a district court or bankruptcy of a district court or bankruptcy appellate panel

appellate panel exercising appellate jurisdiction pursuant exercising appellate jurisdiction under 28 U.S.C.

L to 28 U.S.C. § 158(a) or (b), except that: § 158(a) or (b). But there are three exceptions:

(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11, 12(b), 13- (A) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11, 12(b),

20 22-23, and 24(b) are not applicable; 13-20, 22-23, and 24(b) do not apply.,

,. (ii) the reference in Rule 3(c) to "Form 1 in the
Appendix of Forms" shall be read as a reference to (B) the reference in Rule 3(c) to "Form 1 in the

Form 5; and Appendix of Forms" must be read as a

(iii) when the appeal is from a bankruptcy appellate reference to Form 5; and

panel, the term "district court" as used in any
applicable rule, means "appellate panel". (C) when the appeal is from a bankruptcy

appellate panel, the term "district court," as
used in any applicable rule, means
"appellate panel."

(2) Additional rules. In addition to the rules made (2) Addzonal Rides. In addition to the rules made

applicable by subsection (b)(1) of this rule, the following applicable by Rule 6(b)(1), the following rules

r | rules shall apply to an appeal to a court of appeals apply.

pursuant to 28 U.S.C. § 158(d) from a fnal judgment,
order or decree of a district court or of a bankruptcy

r appellate panel exercising appellate jurisdiction pursuant to
L., 28 U.S.C. § 158(a) or (b):
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IL
(i) Effect of a Motion for Rehearing on the Time for (A) Motion for Rehearing. I 6r JAppeal. If any party files a timely motion for

rehearing under Bankruptcy Rule, 8015 in the district (i) If a timely motion for rehearing undercourt or the bankruptcy appellate panel, the time for Bankruptcy Rule 8015 is filed, the time
appeal to the court of appeals for all parties runs from to appeal for all parties runs from thethe entry of the order disposing of the motion. A entry of the order disposing of the'
notice of appeal filed after announcement or entry of motion. A notice of appeal filed afterthe district court's or'bankruptcy appellate panel's the district court or bankruptcy,judgent, order, eor decree, but before disposition -of 'appellaepaanel announces or enters a
the motion forrehearing, is ineffective until the date judgment, 'order, or decree'- butof the entry of the order disposing of the motion for before disposition of the motion forrehearing. Appellate review of the order disposing of rehearing - becomes effective when
the motion requires the party, in compliance with the order disposing of the motion for
Appellate Rules 3(c) and, 6(b)(1)(ii), to amend a rehearing is entered.
previously filed notice of appeal.'A party intending to [.;
challenge an alteration or amendment of the (ii) Appellate review of the order disposingJudgment, order, or decree shall file an amended of the motion requires the party, innotice of appeal within thejtime prescribed by Rule 4, compliance with Appellate, Rules 3(c)excluding a)(4) and 4(b), measured from the entry and 6(b)(I)(B), to amend a previously iof the 'order Diisposing of the motion. Ijol additional filed notice of, appeal1. A party,fees will be Frequiredfor filing the anended notice. intending to challenge an, altered or,

amendedjudgment, order, or decree It
must file a notice or amended, -
notice of appeal within the time
prescribed by Rule 4- excluding
4(a)(4) and 4(b)-measured from the
entry of an order disposing ,of the
motion. No additional ,fee is required
to file an amended notice.

[7
AL,

15 The Style Subcommittee's draft was amended to conform to Rule 4(a)(4). The amendment
provides that a party intending to challenge an altered or amended judgment order or decree must file
a notice or amended notice of appeal." The Committee Note must identify the conforming change.

CAM
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in a co d ce w ith B a flkrup tcy R ule

L .~thappell ee ms oh er -Parts of the Irecord necessar0 

6 - anyevo h pp le

the ppelee s allwithin 1 'days after servic ftest 

e en of heis sto b Pr e t d

appellant's desgntj- filewiththeclernan 
sere o

the appellant adesi . e0 adith he lekal ntoservrecord 
tosbescerbied and

included. The record, redesignl~ nas partsdtd aboe, 
reonaped and a designati

0n of the

plkus thgp o s~ j in th e d istrict, c o u rt o r

applla~ p neland a C rtiied cop o the'(i 
An appellee who believes that ohe

docke ut s 

partsaof thatrecordlaredna 

certifietdo k tentries prepared by th e cek p -u n to R lwfij 
10 d y atrbe gsr ed ih

3()sall constitute the record oner appesal. t ul 
at 

'tethe appellant's designation,fiewtthe clerk and, serv ont e apelathadesignation of addt ts aento beiional par t
L. 

(iii)~~~~~~~~~~~~~~~~~~0 The record on appeal consists of:

0teredesigflated 
recordaspoieabove. 

spoie

c r i e dc o p y o f t h e d o c k e t e n t r i e sPrepared bY the clerk Under Rule
3(d).
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([ii) Tan~~s~fl f the reod.We h eodi 
C rnmissionl of the Record.

completefor purp~e of th appealsthe cler of the(i) 
Wethrcodis 

complete, the, distriCt

di trict C mu ortea ae o0pel 
wlerk or bankruptcy appellate palc clr

fof th Pteu lrkp o fe O rhf the a ppelae he 
ctter wx erlkthe, documents Conprisling

hall noumbeor the dpcellate coPa~el, the record 

Pom tl t

&-Sj out o apels.T 
us -Od ndson wtha 

list of 
dh 

-

and shal trnc istmit wiuth o the record 

n n

the clerk u st d ot sedtot eorteo

reasoable dfnteh Documents of usa boulknt or 
and resonab lydentified. ~Unless directe

yh tasica exiit t er than douet and 
to do So by a party or the circuit cek

wegh, phe recod as hecortofappalrapelsdo

m ay es ignate by localr 

um ents of! unusual 
bulk orno se d t t e

part orb h lrfteCoUrto 
peals. A partkyu

by te clerbk uin teess theclrk isdr te to osob a docu 
en r the at ftercr

i~ h t , h y si c a x h i g esmot h e 
thepc uatlo a p p e a l s.dc m r I~ f th e e x ib t5 a r

wus ma e advan he wiod - t h ther clr fodein 
td fr m sinb o a rul of

Such therparty l palrties shall tbera mit 
wo ,

bulk ordesighat, Allie4 4,t oS b 
ou

n lerSk tounales the clerk to asem A andsrasmi

bythe ,rc r .Th o r of t phe, 

theirt 
ofortppenaand 

eceipt

oart orde th tanetfi 
op fthe do k tenre

by the cerk 
deighathecerk 

anfforar therecrd Thecorty of1

shall be tran anitd inr o tercoc,(i)Al 
atesms tkPn other actionar 

.
te tr sorthe rigtdf ayrarycterqu

su je t 
t t ny tieae 

esaleo en blthe cl rk to as em l

duc ssrin the peen n ofth ap ea tha t thvi eb rleap 
e l ay po ie b ny ruleor atord rn a

the recor. The, cort of apydock t enries 
R Carcertife op of thedoket asentisble

5 ~~~~5ignated record berecortransblitted.dor order that a Certified 
b tcnyoary ayre ues a ay im

th16 s nthed record. bhe sen rt. a

any time 
an~~dufrwri h edenYo h pelta

shall b 6 ta It d n place ftauitersyedrlssm 
tm suesn andsmtl s fa p orwadeb erue isore

tothe ra gtionfe rnmt ssm l annc or orsnd t a be jutl coped as ah w ord ten esb

overworendeinc Offica thee 

aSeSi 
res o h Complet e Pheain Words 13-rec(Sir

Brucsiaed Fraered.,2 d 93.Mroeoeuaetx btattr 
Trnsmt for sende is laoedta n

the defnite fpassingsome 
uh r e pa dreodb snt

elegance unles it carrtes 
d ruea so m thi ng t aro sor ov radntr e

Begn pvans Cordh uws'tevfans, wr o ed i a ee utl sM 1(i

Though it work is simprly in motplc snhi o ew a awkwrdpe Plif it 1 ap erdihu

hesrtionaleo. Trhans, i wesay the leirk must assemble an edTheranmiord, en most native a

I ter efrwokdorr an Morydyeo mver, nt th t w uln' threqui hre spe rifie dsfinte oin- adye

uEngl rash r would j mediael ask,) Sendlt ite wOrf ht s p lacngso e mustyber specifiee with the erb end

still w unl es't h av re s the da~ ed vlg n o pm oiY of transmo rdit it and pc a re up ho

This word L sem tormae li ter-a'ls sensed lte or ac 8eis certainld forw tard ved whe a it rs sen

aheadoanadrsoashih 
th laddeS ilb n ti owre whni s eto ftrhmt

another I add re ss Ea ns abl ivn ser must a sem ble~ Am and Usan te at o d8.I we ithi k o the re cr d asen

followiui8Sth parti es a to n ther ad I seTay fro th distrct court to the court ofnpel - thenye

fostiatd o rk.ThtLen 
itwe 

trqi apeiiddsu f wrd

Tih wus, ev men thuh hrem yatfis eem tohean inolns isten -in d usage, it Withrn pe

Incth iser~ sn hntedsiainapasfradwe 
ranit fo rwsfl tw- BAG.

still tomake lieral senC- it i forwaredervRi so p~~a rcdl

71 addr Usage at 3-87-~~~~~~~2 ocobr 99

following the partles ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ag 2



r __ __ __ _.__ _________._.__ 
___ _ _ __ _ . __ _ _ _A- II (iv) Filing of the record. Upon receipt of the (D) Filing of the Record. Upon receivingrecord, the clerk of the court of appeals shall file the record - or a certified copy ofI1 Iit and shall immediately give notice to all parties the docket entries sent in place ofLK of the date on which it was filed. Upon receipt of the redesignated record - thea certified copy of the docket entries transmitted circuit clerk must file it and mustin lieu of the redesignated record pursuant to immediately give notice to allrule or order, the clerk of the court of appeals parties of the filing date.shall file it, and shall immediately give notice to . lall parties of the date on which it was filed.

LI
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L.

Rule 7. Bond for Costs on Appeal in Civil Cases Rule 7. Bond -for Costs on Appeal in a Civil

Case

The district court may require an appellant to file a In a civil case, the district court may require an

bond or provide other security in such form and amount as appellant to file a bond or provide other security in any

it finds necessary to ensure payment of costs on appeal in a form and amount necessary to ensure payment of costs on

civil case. The provisions of Rule 8(b) apply to a surety appeal. Rule 8(b, applies to a surety, on a bnd gveen

upon a bond given pursuant to this, rule. under this rule.

_.

l Rueso ApltPoedr

Ae

2O b1

Em
Em
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V Rule 8. Stay or Injunction Pending Appeal Rule 8. Stay or Injunction Pending Appeal

(a) Stay must ordinarily be sought in the first (a) Motion for Stay.

L, instance in district court; motion for stay in court of

appeals. - Application for a stay of the judgment or order (1) Initial Motion in the District Cdw'1. A

of a district court pending appeal, or for approval of a party must ordinarily move first in the

supersedeas bond, or for an order suspending, modifying, district court for the following relief:

restoring or granting an injunction during the pendency of

an appeal must ordinarily be made in the first instance in (A) a stay of the judgment or' order of

'the district court. A motion for such relief may be made to a district court pending appeal;

IL the court of appeals or to a judge thereof, but the motion
shall show that application to the district court for the (B) approval of a supersedeas bond; or

relief sought is not practicable, or that the district court has

denied an application, or has failed to afford the relief (C) an order suspending, modifying,

which the applicant requested, with the reasons given by restoring, or granting an injunction

the district court for its action. The motion shall also show during the pendency of an appeal.

L the reasons for the relief requested and the facts relied
upon, and if the facts are subject to dispute the motion (2) Motion In the Court of Appeals.

shall be supported by affidavits or other sworn statements

V or copies thereof. With the motion shall be filed such parts (A) A motion for the relief mentioned

L of the record as are relevant. Reasonable notice of the in Rule 8(a)(1) may be made to the

motion shall be given to all parties. The motion shall be court of appeals or to one of its

filed with the clerk and normally will be considered by a judges. But the motion must:

panel or division of the court, but in exceptional cases
where such procedure would be impracticable due to the (i) show that a motion in the

requirements of time, the application may be made to and district court for the relief is not

considered by a single judge of the court practicable; or

(ii) state that the district court has
denied a motion or has failed to
afford the requested relief and
include any reasons given by the
district court for its action.

(B) The motion must also include:

(i) the reasons for granting the

L relief requested and the facts

relied on;

(ii originals or copies of affidavits
or other sworn statements
supporting facts subject to

l. dispute; and

(ii) relevant parts of the record.

L
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(C) The moving party must give
reasonable notice of the motion to
all parties.

(D) A motion under Rule 8(a)(2) must
be filed with the clerk and normally lwill be considered by a panel of the
court. But in an exceptional case in Lwhich time requirements make that
procedure impracticable, the
motion may be made to and

l ___________________________________________________ considered by a single'judge.17
(b) Stay may be conditioned upon giving of bond; (b) Stay May Be Conditioned Upon Filing of Bond Fproceedings against sureties. Proceedings Against Sureties. Relief by the court of- Relief available in the court of appeals under this rule appeals under this rule may be conditioned upon amay be conditioned upon the filing of a bond or other party's filing a bond or other appropriate security inappropriate security in the district court. If security is given the district court. If a party gives security in-thein the form of a bond or stipulation or other undertaking form of a bond or'stipulation or other undertakingwith one or more sureties, each surety submits to the with one or more sureties, 'each 's'urety submits to,jurisdiction of the district court and irrevocably appoints the jurisdiction of the district court aid irevocably 'the clerk of the district court as the surety's agent upon appoints the district clerk" asthe suret's agent on lwhom any papers affecting the surety's liability on the bond whom any papers -affictiig te surets liability 6nor undertaking may be served. A surety's liability may be the bond or und'e&ting may be served. On motion,enforced on motion in the district court without the a surety's liability Mn'be enforced'in ithedistrict

necessity of an independent action. The motion and such court withoutthe aecessity of an indepndent action.notice of the motion as the district court prescribed may be The motion and aiiy notce that the ictrcoirt
served on the clerk of the district court, who shall forthwith prescribes may be s'rved oxdtietict de who |
mail copies to the sureties if their addresses are known. must promptly mail a copy to each surety whose

address is known.

Li(c) Stays in criminal cases.-Stays in criminal cases (c) Stay In a Criminal Case. A stay in a criminal caseshall be had in accordance with the provisions of Rule must accord with Rule 38 of the Federal Rules of38(a) of the Federal Rules of Criminal Procedure. Criminal Procedure.

17 Does a single judge have power, either under statute or Rule 25, to 'file' a motion presented
directly to him or her? Can a party apply to a single judge in other exigent circumstances? Does this
rule limit a judge's power? The Advisory Committee will discuss these questions. CAMp
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Rule 9. Release in a Criminal Case 
R 9 Relea ia As Case

(a) Appeal frman Order Regarding Release (a) 9 Release infor Cud imenalo CasecioBefore Judg ment of Convictio n -The district court must R eease Be r Judglorder regarding release on the record, the reasonts for an (1) The district court must state in writing, or

orderna raegAdn pelasort dpeteiong f -of a deenatia 
orally on the -record, teraosfra

prcricabl caste.Aprt appeling fromie -n the order, as soon as 
order regarding -the reeaseors detenan

|practicabl r l a nc of appeal with the district 
-hof a defendrat in a rsimil aset.8 nAn

court, must file with the court of appeals a copy of the 
o eedn naciia ae1

district court's order and its statement of reasons An 
party appealing from the order must file

appellant who question the factual basis for the district |disthictcourt 
OfraPpeads a copyofthe'sr D Han npt has nor aeon okay d °Thm e~~planwith 

thewcourt|ofu appeals a cop of the D
court's order must file a transcript of any release 

t order

proceeqiug in the district court or an explanation of why a 
stateent oreains a soas

trancrit Thas not been obtained The appeal must be 
practicable after filing the notice of

determined promptly It must be heard, after reasonable 
factualA bas redltt courtis ore

the rlease f the efenda t pendng decsion o the |(2) An a p a ppellat who determ ined pr mthe .

notice to the appellee, upon such papers, affidavits and

rportions 

of the record as the parties Present or the court 
must file a transcript of the release

may require. Briefs need not be filed unless the court so 
Proceedngs or explain why a transcript

orders. The court of appeals or a judge thereof may orderthe release of the defendant Pending decision of theedD appeal. 

the app eal of be deal.
C-W 

1h m ust be heard, after reassonable noticeto the appellee upon any papers,Paffidavits, and parts of the record that the
Parties Present or the Court requires.Unlessthe rtsoode 2not be filed.

(3) The court Of appeals or a circuit judgeayorder the defendant's release pending
(b) Review of n Order Regard ng Release Aftthe 

disposition of the appeal.
(b)g Ref oview iof n Ore RegardingntReleas After (b) Release After Judgment of Conviction. at

Ju g en t o C o ic on - A p r y e tt e to d so m ye il dto do so m ay ob aA epe f a d s rity

obtain review of a district court's order regarding release 
ette od omyoti eiwo itit

that is made after a judgment of covcinb iigacourt 
order regarding release after a judgment of

conviction by filing a notice of appeal from that

notice of appeal from that order with the district court, or order in the district court rb iin oini
by nga mtin wththe court oappeals i h party has 

alread 
fapelsi o y fil edg aoini

a lre a d y file d a n o tic e O f a p p e a l fro m th e ju d g m e n t o fn o i e f ap al r m t h P r y h s a r ad f l d a

conviction. Both the order and the review are subject tonoiefapalrm 
the judgment of conviction.

Papes fied b theapplcantforBoth 
the order and the review are subject to Rule

Rule 9(a) In ddiio ,the aper fi ed yth applonicatifor. 
f( e p p rsfIend by the Party seeking review

review ~~~~~~~~~~~~~must include a copy of the 
u g e t o o vci nm s n l d o y o h judgm en fc n ito

This Paragraph requires a dititcourt 
writate in g esneadn

release or detention of a defendant in a criminal ease. The qustiong was reaises whthr isuha orderreadn
to a district court would be better placed in the criinaal rul qes. It was notsed thathRuer s2(b) anodealn

ascruimposes a similar requirement upon a districtjde A
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(c) Criteria for Release. 
court must makse a

releae mus be mde inacco d eX itho r igdecision 
regardinig release in accordance with the a

ofitas 8 e .SC § 3142, 3143, applicable 
applicable provisions of 18 U.S.C. §§ 3142, 3143, and

roleisi lnS bmaeiacrdn 
and 3145(c).

Ons of1 .. 
,§ 

31 2 31 3 

.15(
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itv ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--

r- ; R ule 1o. The Record on A ppeal RL ~~~(a) Composition ofth record onl appeal. -The (a) IO Cmpo Recordo eh eor nap] a h
orgnlPapers and exhibits fied in the district court: the

transcriptal of procadi, G if any, and a certifiedj copy f the folowing items constitute the record on appell:

docket entries prepared by the clerk of the district court 
(erecand 

e b f-le

shall constitute the record on appeal in all casest 
(1) the Ori pers and exhibits fied in

(2) the transcript of Proceedings, if any, and
(3) a certified copy of the docket entries

(b) The Transcipt of proceedin Duty 
repared by the district clerk.

Appallnt to Order; Notice to Appellee if Partial |) The script of Proceeding
Transcript is Ordered.- 

-

()W ithin 10 days after filing the notice of 
() A p T~ i uyt ~ k. W ti 0 d y

apelthe appellant shall order from the reporter a 
afe iigte oieo peluu or entyso

L transcript of such parts of the proceedings not Iftr 
fing

already on file as the appellant deems necessary, 
an order disposing of the last timely

subject to local rules of the courts of appeals. The 
motion g of a type specified in

ordery Shall be fine writh ad within the same period 
Rule 4(a)(4), whichever is later, the

a copy shall be filed with the clerk of the district 
appellant must do either of the following:

court. If funding is to come from the United States

lunderstthe. 
Criminal Justice Act, the order shall so L(A) 

order from the reporter a transcript

rJ state. If no such parts of the proceedings are to be [Of 
such parts of the proceedings not

ordered within the same period the appellant shall 
already on file as the appellant

file a certifcate to that effect. 

local rl fto p elL 
and with the following

L .
L local ~~~~~~~~~~~~~~~~~~~~rule of the court of appealsqualifications:

(i) the order must be in writing,

(ii) if the cost of the transcript is tobe paid by the United Statesunder the Criminal Justice Act,the order must so state; and
(iii) the appellant must, within thesame period, file a copy of theorder with the district clerk, or

| (B) ~~~~if no transcript is ord-led, filea[ ~~~~~~certificate to that effect.
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(2) lf the appellant intends to urge on appegl 
the

that a finding or conclusion is unsupported by the 
appellant intends t urg onM apea ha

evidenceior is contrary to t he 
fiding or conclusion is unsupported by

ehavidencludeinthe 
the evidencethe appellant 

the evidence or is contrary to the

svidence ore nt the record a transcript Of all 
evidence, the appellant must include in the

evidence relevanttosfin ding or conclusion. 
record a transcript of all evidence relevant

evidenc relevattscto any such finding or conclusion.

(3) 
(3) paflial~~~~~~~flUISC~~~PC ~Unless the entire

)Unless the entire ranscript is -to be included 
tr(3) P lit1isordered:

the appellant shall within the o-day time provided

in paragraph (b)(1) of this Rule 10, file a statement l

of the issues the appellant intends to present on the (A) the appellant muste-with the 10

order or certificate and of the statement. An l 
file a statement of the issues that

appellee who believes that a transcript of other parts 
the appellant intends to present on

of the proceedievis isnecesry shall within 10 days 
appellee a copy of both the order

afthe srvce of the er or certificate and the 
or certificate and the statement;

statement of the appellant, file and serve on thetheraprifiet 
adnhedeaemnt

appellant a designation of additional parts to be I 
II

included. Unless within 10 days after service of the (B) if the appellee considers it -\

desgnaionthe appellant has ordered such parts, 
necessary to have a transcript of

nldesi Unateon Wihn1sc 
atother 

parts of the proceedilgs~ the

and has so notified the appellee, the appellee may 
appellee must, within1 s te

within the following 10 days either order the parts or 
the service of the order or

move in the district court for an order requiring the 
certificatie and the stateren of th

within the folowing 10 dayseither Ord th 
certificate and the statement of the 1

movellant the dostrict ourt for an order requiringissues, 
file and serve on the

appellant to do so. 
appellant a designation of

additional parts to be ordered; and

(C) ~unlesswithin 10 days after service

of that designation the appellant

has ordered all such parts, and has

so notified the appellee, the

appellee may within the following

10 days either order the parts or

move in the district court for an

order requiring the appellant to do

I 
i~~~~~~O

(4) At the time of ordering, a party must make (4) Payut At the time of ordering, a party

satisfactory arrangements with the reporter for 
Pmust make atisfactory arrangements with

| pay~~~ mentoftec st fW rncit 
the reporter for payment of the cost of the

payment of the cost of the transcript. 

I
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