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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of February 24-25, 1994
Sea Island, Georgia

AGENDA

Introductorg Itens

Approval of mlnutes of September 1993 meeting.

Report‘of January 1994 meeting of Standing Committee.

Rules

1. Published amendments to Rules 8018, 9029, and 2037 re: local
rules, standing orders, and technical amendments. ([Materials:
Reporter’s memorandum dated 12/27/93.]

2. Proposed amendment to Rule 9014 to make certain 1993
amendments to Fed.R.Civ.P. 26 inapplicable in contested matters.
[Materials: Reporter’s memorandum dated 01/03/94.] ‘

3. Proposed amendments to Rule 3002 to conform the rule to §726
of the Code. Related proposed amendments to Rules 1019, 2002,
and 9006. [Materials: Reporter’s memorandum dated 01/06/94.]

4. Proposed amendments to Rules 1007(c) and 1019 concerning
converted cases. [Materials: Reporter’s memorandum dated
01/05/94.]

5. Proposed amendments to Rule 7004 to conform to 1993
amendments to Fed.R.Civ.P. 4. [Materials: Reporter’s memorandum
dated 01/09/94 and House Document 103 74 (amendments to Federal
Rules of Civil Procedure).]

6. Proposed amendments to Rule 1006 to include administrative
fee and to authorize chapter 13 trustee to collect filing fee
installments on behalf of the clerk. Proposed adaptation of
Official Form 3. [Materials: Reporter’s memorandum dated
01/08/94; copy of proposed form.]

7. Proposed amendment to Rule 8002 re: filing of notice of
appeal by an inmate. [Materials: Reporter’s memorandum dated
01/07/94.]

8. Proposed amendments to Rules 3017, 3018, and 3021 re: record
date for voting and distribution purposes. [Materials:
Reporter’s memorandum dated 01/04/94.]

-



9. Proposed amendment to Rule 2002(f) (8) to delete reference to
final "account". [Materials: Reporter’s memorandum dated
01/08/924.)

10. Proposed amendments to Rule 2002(h) and 3015(g) so that
notice of a chapter 7 trustee’s final report and modification of
a chapter 13 plan would not be sent to creditors who failed to
file claims. [Materlals. Reporter s memorandum dated 01/09/94.)]

11. Discussion of‘p0551b1e amendments to rules in response to
the Supreme Court’s, 1nterpretat10n of "excusable neglect" in the
Pioneer Investment case. [Materlals' Reporter’ s memorandum dated
01/10/94.]

Information Items
Copies of amendments to Rules 2015, 3016, and 4004 that were
approved at the February 1993 meetlng, copy of amendment to Rule
8002 (c) that was approved at the September 1993 meeting. [Copies
provided. ] . L

Time line of the rules amendment process. [Materials to follow.]

Subcommittees
Report of the Subcommittee on?beehnqlogy.
Report of the Subcommittee on Loca; Rules.
Report of the Subcommittee on Alfernative Dispute Resolution.

Reporter of the Subcommittee on Forms..

Next Meetin

The next meeting will be held September 22-23, 1994, at a
location to be selected. ‘ :
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ADVISORY COMMITTEE ON»BANKRUPTCY RULES

Chair:

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

451 Hungerford Drive

Rockville, Maryland 20850

Members:

Honorable Alice M. Batchelder
United States Circuit Jidge
807 East Washington Street
Suite 200

Medina, Chio 44256

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable Eduardo C. Robreno
United States District Judge
3810 United States Courthouse
Philadelphia, Pennsylvania 19106

Honorable Jane A. Restani

United States Court of
International Trade

One Federal Plaza

New York, New York 10007

Honorable James J. Barta

United States Bankruptcy Judge
One Metropolitan Square

211 North Broadway, Seventh Floor
St. Louis, Missouri 63102-2734

Honorable James W. Meyers

Chief Judge, United States
Bankruptcy Court

940 Front Street .

San Diego, California 92189

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champaign, Illinois 61820

1/19/94

Area Code 301
344-8047

FAX-301-227-6452

Area Code 216
722-8852

FAX-216-723-4410
Area Code 504
589-2795
FAX-504-589-4479
Area Code 215
597-4073
FAX-215-580-2362

Area Code 212
264-3668

FAX-212-264-8543
Area Code 314
425-4222 ,Ext.321
FAX-314-425-4753
Area Code 619
557-5622
FAX-619-557-5536
Area Code 217
333-2877

FAX-217-244-1478



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD. )

Henry J. Sommer, Esquire
Community Legal Services, Inc.
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134

Kenneth N. Klee, Esquire

Stutman, Treister & Glatt

3699 Wilshire Boulevard, Suite 200
Los Angeles, California 90010

Gerald K. Smith, Esquire
L.ewis and Roca

40 North Central Avenue
Phoenix, Arizona 85004-4429

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West 52 Street

New York, New York 10019

Neal Batson, Esquire

Alston & Bird

One Atlantic Center

1201 West Peachtree Street
Atlanta, Georgia 30309-3424

Reporter:

Professor Alan N. Resnick
Hofstra University School of Law
Hempstead, New York 11550

ILiaison Member:

Honorable Thomas S. Ellis, III
United States District Judge
P.0. Box 21449

200 South Washington Street
Alexandria, Virginia 22320

Area Code 215
427-4898

FAX-215-427-4895

Area Code, 213
251-5100

FAX-213-251-5288

Area Code 602
262-5348

FAX-602-262-5747

Area Code 212
403-1000

FAX-212-403-2000

Area Code 404
881-7267

FAX-404-881-7777

Area Code 516
463-5930
FAX~-516-481-8509

Area Code 703
557-7817

FAX-703-557-2830
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD. )

Bankruptcy Clerk:

Richard G. Heltzel Area Code 916
Clerk, United States Bankruptcy Court 551-2678

8038 United States Courthouse

650 Capitol Mall FAX-916-551-2569

Sacramento, California 95814

‘Representative from Executive Office for United States Trustees:

John E. Logan, Esquire , Area Code 202
Director - 307-1391
Executive Office for

United States Trustees FAX-202-307-0672

901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:
Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

: PRELIMINARY DRAFT
Minutes of the Meeting of September 13 - 14, 1993

Jackson Hole, Wyoming

The Advisory Committee on Bankruptcy Rules met at 9:00 a.m.

on September 13, 1993, in a conference room of the Jackson Lake
Lodge in Jackson Hole, .Wyoming. The following members were
present: ' ‘

Circuit Judge Edward Leavy, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Joseph L. McGlynn, Jr.
Bankruptcy Judge James J. Barta
Bankruptcy Judge Paul Mannes
Bankruptcy Judge James W. Meyers
Kenneth N. Klee, Esquire

Ralph R. Mabey, Esquire

Herbert P. Minkel, Jr., Esquire
Gerald K. Smith, Esquire

Henry J. Sommer, Esquire

Professor Charles J. Tabb

Professor Alan N. Resnick, Reporter

One committee member was unable to attend: District Judge

Harold L. Murphy.

The followihg persons also attended all or a part of the

meeting: |

District Judge Thomas S. Ellis, III, member, Committee on
Rules of Practice and Procedure, and liaison with this
Committee

John E. Logan, Director, Executive Office for United
States Trustees, U.S. Department of Justice

Peter G. McCabe, Assistant Director for Judges Programs,
Administrative Office of the U.S. Courts

Richard G. Heltzel, Clerk, U.S. Bankruptcy Court for
.the Eastern District of California ‘

John K. Rabiej, Chief, Rules Committee Support Office,
Administrative Office of the U.S. Courts

Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

James H. Wannamaker, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

Elizabeth C. Wiggins, Research Division, Federal
Judicial Center

The following summary of matters discussed at the meeting

should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in



the office of the Secretary to the Committee on Rules of Practlce
and Procedure. : : .

References to the Standing Committee are to the Committee on
Rules of Practice and Procedure. References to the Bankruptcy
Rules or the Rules are to the Federal Rules of Bankruptcy
Procedure. References to the Official Forms are to the Official
Forms prescribed by the Judicial Conference pursuant to
Bankruptcy Rule 9009.  References to the Civil Rules are to the
Federal:Rules of C1v11 Procedure. « References té the Appellate
Ruleg are to the Federal 'Riules of‘Appellate Procedure.
References to the Criminal Rules are to the Federal Rules of
Criminal Procedure. References to the Ev1dence Rules are to the
Federal Rules of vadence.x‘V " | |

N
i

Votes and other actlon taken by the Adv1sory Commlttee and
assignments by the Chalrman and the Cha1rman—des1gnate appear in
bold. Toan : SR

Preliminarv Hatters

The Chairman opened the meetlng by welcomlng two hew
members, Judge Batchelder and Professor Tabb, and requésting that
all attendees introduce themselves. .The Chalrman recognlzed
Judge Mannes, who has been appointed by the Chief Justlce to
serve as the next chairman of this Committee. The Chairman
announced that Judge Alicemarie H. Stotler has been app01nted as
chair of the Standing Committee. -

Mr. Sommer moved that the draft minutes of the February,

1993, meeting be approved. The Committee approved the minutes by
voice vote.

Standing Committee

The Reporter stated that the Standing Committee approved the
proposed amendments to Bankruptcy Rules 8002 and 8006 at its
meeting in June, 1993. The amendments were to be submitted to
the Judicial Conference the next week.

The Standing Committee has directed the publication for
public comment of a proposed uniform rule on local rules and
standing orders. As revised by the reporters for the advisory
committees on the Civil, Criminal, Appellate, and Bankruptcy
Rules, the uniform rule would be .incorporated in Bankruptcy Rules
9029 and 8018. The Chairman expressed concern that this
Committee had not considered the revised amendments, although the
Chairman and the Reporter helped :draft the revision.
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The Standing Committee also dlrected the publication of a
uniform rule on technical amendments to the Civil, Criminal,
Appellate, and Bankruptcy Rules. The proposed unlform rule,
which would be Bankruptcy Rule 9037, would authorize the Judicial
Conference to make certain technical, nonsubstantive changes in
‘the rules without approval from the Supreme Court and the
Congress. The Reporter stated that this Committee was the only
advisory committee to oppose the proposed uniform rule. Several
members of the Committee expressed concern about how strictly
technical amendments would be defined. The Reporter stated that
he has been assured that each of the advisory committees will
have input in future, rule changes. Judge Ellis stated that he
‘ does not anticipate that future amendments would be adopted over
the adamant opposrtlon ofwthls Commrttee.‘

The Reporter stated that the Style Commlttee of the Standlng
Commlttee expects to complete redraftlng the entlre body of the
civil Rules”by the end of the yéar and then will turn to the
Appellate Rules. Afterwards, this Committee will have to review
those bankruptcy rules which incorporate the revised rules by
reference.

As a result of this Committee’s work on the revision of Rule
8002, discrepancies were discovered in the references to the
deadllnes for post-judgment motions. Civil Rules 50, 52, and 59
require that the motions be "made" or "served" w1th1n a certain
‘time, whereas the Bankruptcy Rules require that the motions be
"filed" by the deadline. The Reporter stated that the Civil
Rules will be revised to conform to the use of "filed" in the
Bankruptcy Rules. .

The Reporter stated that both this Committee and the
Standing Committee had opposed the proposed liberalization of the
guidelines for filing by facsimile. Although the Committee on
Court Administration and Case Management has insisted on going
forward with consideration of the changes, it has accepted a
revised draft prepared by the reporters for the rules committees.
If adopted by the Judicial Conference, the revised guidelines
would apply in bankruptcy matters when adopted by the local court
and where authorized by the Rules, i.e., in adversary proceedings
pursuant to Rule 7005. Mr. Mabey expressed concern that the
proposed new guidelines exclude petitions and. proofs of claim,
creating a negative inference that other papers in bankruptcy
cases may be filed by facsimile.

The Committee discussed filing by facsimile and by
electronic transmission, and how original signatures could be
accommodated by the two processes. Mr. Klee stated that an
orlglnal signature is important for both Rule 9011 sanctions and
perjury prosecutions. Mr. Minkel expressed concern that an
electronic claim might be misplaced more easily than a piece of
paper. Mr. Heltzel stated that there is the same potential for

3



misplacing either one. He said electronic dockets are backed up
on the computer’s hard disk, on tapes stored in the clerk’s
office, and on tapes stored off the premises. Mr. Minkel stated
that the Commlttee should consider electronic filing in the
context of the paper flow and the integrity of the record,
espec1ally in large cases in which the court may use a contractor
to malntaln some of the case papers.W‘

[
i

‘j The Chalrman‘stated that it is meortant‘for the Commlttee

tj go w1th electronlc
W 'no reason to dlsplace
! “;‘dlcated that he, would
He asked Mr. Mlnkel
Several members

Bankruptcv Forms

Ms. Channon stated that’ many of .the forms in the Bankruptcy
Forms Manual, which was publxshed 1n‘1988 have been updated but
the new versions have not been included in the manual. She
stated she expects a draft rev1s1on of the manual to be prepared
within a year. The new verSLOn wmll ‘bPe in a single volume
including limited 1nstructlonal materlal and will be available
through the Government Prlntlng Offlce.

Service of Process

The Reporter reviewed this Committee’s actlon in freeZLng
the version of Civil Rule 4 incorporated by reference in Rule
7004 as that in effect on January 1, 1990. A number of
amendments to the civil rule' are scheduled to take effect on
December 1, 1993, but may blocked or changed by the Congress.

The Commlttee agreed to review the amendments in their final form
after they have taken effect. o

The Reporter discussed S. 201, ‘which was introduced by
Senator Helms, and S. 540, a comprehen81ve bankruptcy bill
introduced by Senators Heflin and Grassley. Each bill would
modify the requlrements for service of process on certain
defendants in bankruptcy cases, Thé Chairman of the Standing
Committee has written Senator Helms to oppose enactment of S. 201
and Francis F. Szczebak, the chlef of the Bankruptcy Division,
has testified against the service of process provisions ,in S.
540. The Committee dlscussed the prospects for the passage of
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the two”bills énd whether additional éomménts4should be directed
to the Judiciary Committee.

Amendments to Civil Rule 26

A number of amendments to the Civil Rules will. become
effective on December 1, 1993, unless the Congress provides
otherwise. The Reporter described the mandatory disclosure
provision in Rule 26(a), as amended, and the mandatory meeting of
the parties required by the amendment to Rule 26(f). Bankruptcy
Rule 7026 applies Rule 26 in adversary proceedings and Bankruptcy
Rule 9014, in turn, incorporates Rule: 7026 in contested matters.

Mr. Rabiej stated that 20 districts have mandatory early
disclosure as part of their civil justice expense and delay
reduction plan. The Reporter stated that he believes the
mandatory discovery provisions may be inappropriate in bankruptcy
motions practice. Although both Rule 26(a) and Rule 26(f)
authorize the court to opt out of the mandatory provisions by
local rule or court order, he said the bankruptcy courts may not
know about the changes in time to do so. \ N

The Committee discussed the need to advise the bankruptcy
courts of the situation. Congressman Hughes has introduced a
bill to revise the amendment to Rule 26(a). Mr. McCabe stated
that he is reluctant to distribute a memorandum on the changes
until the Congress has acted or the amendments have taken effect
without Congressional action. Judge Meyers moved to direct the
Reporter to prepare a memorandum to the bankruptcy courts on the
problem. Judge Mannes seconded the motion. The Reporter stated
that it may be inappropriate for him to do so without taking the
matter to the Standing Committee. The Administrative Office,
however, could communicate with the district and bankruptcy
judges on the changes and include a model local rule. Judge
Mannes moved to amend the motion. Judge Meyers accepted the
change. The Committee agreed that no vote was necessary because
such a directive is outside the Committee’s functions. ' The
Reporter agreed to help prepare such a memorandum, if asked.

Pioneer Investment Services

The Reporter discussed the Supreme Court’s application of
the excusable neglect standard in Pioneer Investment Services V.
Brunswick Associates, 113 S.Ct. 1489, to permit the late filing
of proofs of claim based on perceived shortcomings in the form
used to inform creditors of the deadline for filing claims. The
Reporter outlined recent changes in Official Form 9. He stated
that he believes the new official form is sufficient to meet the
Supreme Court’s requirements but could be improved further. The
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Committee discussed further changes to make the form easier to
understand.

Mr. Klee moved that the Committee make technical changes in
Official Form 9 to be implemented forthwith in response to the
Pioneer Investment decision. The Reporter stated that the
changes could be presented to the Standing Committee in December
and the Judicial Conference in March. He cautioned that the form
had beén amended several times in recent years and ‘'should not be
changed again 'unless necessary . The Reporter stated that some
Judges might interpret an amendment as an- 1ndlcatlon that “the
Committee’ believes that the current form does not comply wrth
Ploneer Investment. R o o ‘J‘ :

Judge Barta?stated that the form should be- lmproved ‘even at
the rlsk that some Judges wouldmv1ew}the change as a concessron

ke ‘ ding’ Committee. '
mOtlon failed by awv7te“°E“‘ 7 ud nnes' stated ?hat he
would refer the matter t0~the Forms Subcommlttee.”"‘ |

Rule 3002

gt

The Reporter outlined the Commlttee s con81deratlon of Rule
3002 over the last few years; the'’ apparent conflict between the
rule and section 726(a)(3) of' the Bankruptcy Code, the court’s
decision in In re Hausladen,: and ' Judge Mannes’ exchange of
letters with Professor Lawrence . P. Klng on behalf of the ad hoc
subcommittee of bankruptcy judges.‘ Judge Mannes expressed
concern about the dischargelof clarms held by unnoticed and
unknowing creditors and: about the problems faced by a chapter 13
trustee when a late claim is filed after the trustee has made
payments under a conflrmed‘plan.? For purposes of discussion,
Judge Mannes;moved the adoptlon“ £ the Reporter s draft amendment
included in the meetlng materlals. Judge McGlynn seconded the
motion. ' v |

Speaking against the adoption of his own draft, (which was
presented for discussion purposes only), the Reporter stated that
deleting the reference to the "allowance" of claims would be
essentially adopting the rationale of Hausladen, with which he
disagrees. The Reporter stated that there is no urgency to
fixing the section 726 "glitch". Mr. Sommer stated that
Hausladen and its prodigy would create chaos in chapter 13, even
without priority for late-filed claims.  Professor Tabb said it
is lmperatzve that the rule contlnue to speak to "allowance".
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Mr. Smith stated that he believes the Bankruptcy Code can be
interpreted along the lines of Hausladen. He said that the rules
could create a regime to allow tardy creditors to share in the
distribution, although he was not sure how all of the potential
‘problems would be resolved. The Reporter stated that a number of
courts have expressed due process concerns about the treatment of
tardy claims in chapter 13 and, as a result, allow those claims
to share in the distribution or find them nondischargeable.

Judge Mannes stated that it is not obvious that the claims are
nondlschargeable.‘ The Reporter stated that, if the motion
passes, he would like an opportunity to revise the draft to
include some of the comments during the discussion. Judges
Mannes and McGlynn agreed to the change in their motion. Mr.
Klee stated that it could be catastrophic if the Hausladen
concept carrled over :to chapter 11. The motlon falled by a vote
of 3-6. o :

Judge Ellis stated that Rule 3002 is not. rlght as 1t
currently ex15ts.j Mr. Sommer moved to amend Rule 3002 along the
lines of subsection (a)(2) of the Reporter’s draft which is set
forth on page 58 of item VI of the agenda materlals. The motion
passed by a vote of 8- 0. The Reporter stated that he would
prepare a draft for dlSCUSSlOH at the next meetlng. ‘

Professor Tabb moved to adopt the new subsectlon (c)(6) as
set out on page 16 of the agenda materials for item VI. Judge
Barta seconded the motion. The Reporter proposed that the
Committee take a tentative vote, the Reporter prepare a
memorandum on what the draft does, and the Commlttee take a final
vote. The Committee agreed to follow that procedure.

Mr. Klee opposed the motion as an improper effort to codify
due process , 1n the form of a rule. The Reporter stated that many
courts would‘flnd ‘that they have no authority, toextend the time
for filing claims and that, as a result, due’ process requires
that the claim not be discharged. Mr. Smlth stated that the
concept of paying a late creditor makes sense and that the plan
could provide for doing so. Mr. Sommer stated that a late claim
could be paid now under three different scenarios: 1) the debtor
files a claxm for the tardy creditor; 2) the. credltor files a
late claim, do one objects, and the trustee pays. it; or 3) the
debtor prov;des in the plan for late claims. The Reporter stated
that the negative inference of the draft would stop the wide-
spread practtce of treating late claims as. tlmely. The motion
failed by a\qote of 3-8. The Reporter agreed to| do another draft
and Judge Hahnes agreed to place it on the agenda for the next
meeting. The sole purpose of the draft will be to make Rule 3002
consistent w1th sectlon 726 of the Bankruptcy Code regardlng
tardlly-flled ‘claims.




Rule 4008

The Reporter stated that there is 'no way for the court to
know that a reaffirmation agreement will be flled -~ and that a
hearing should be scheduled -~ if there is no deadline for filing
the agreement. The matter ‘was discussed at the last meeting and
the Reporter offered a‘draft amendment to require that the
agreement be frled within 10 days‘after the' dlscharge is entered
and that the reafflrmatlon hearlng“be held within the Rule
4008(a)gperlod. ‘Mr. Sommer moved : ‘

nded the motlon.‘”Mr.

agreement earller, perhaps tied to the date for the meetlng of
creditors, because no-asset cases are closed shortly after the
entry of the’ dlscharge. The Chalrman stdted that“l nn
case does not deprive the’ ‘court of" jurlsdlctlon.“‘
stated that he favored: maklng the deadllne 60 daysfaf“
meeting of creditors. ‘'He: said there is’ no need 'to prot ct people
who make a reafflrmatlon agreement and then shelve ‘
Sommer' amended his motion to" adopt ‘the concept- of‘the“‘w
to discuss the tlmlng later. Mr. Smlth accepted the amendment.

The motion farled by a vote of 4—7. S A ‘“V*d
P LR ‘f’L‘ o A

‘Rule 8002lc) Co e

The Reporter dlscussed Judge Kressel's suggestlon'that ‘Rule
8002(c) be amended to require that any motion to extend the
appeal period be filed within ten days after the entry of the
judgment. Judge Mannes moved to, adopt the! draft amendment
prepared by the Reporter.“ The motron passed on a unanrmous vote.

Rule 1007(0)

LR

The Reporter presented a draft amendment to delete the
reference to chapter 7 in the thlrd sentence of Rule 1007(c),
which was promulgated when different schedules were used in
chapter 13 cases. Mr. Klee questloned the use of the phrases
"the pending case" and the supersedlng case" as being
inconsistent with the concept of 'a converted case being the same
case before and after conversron.‘ 'The Reporter said the phrases
are used in a number of rules and 'that the matter could be
referred to the Style Commlttee.‘ He stated that heuwould prefer
to change a number of rules at once, rather than actlng
piecemeal.
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Judge Mannes moved to table the draft amendment. The motion
carried. Judge Leavy suggested that the Reporter prepare
substitute language, which could be considered at the next

‘meeting. The Committee agreed.

Rule 5007

Mr. Klee stated that an attorney may need to obtain a
transcript of a hearing in the bankruptcy court on an expedited
basis in order to prepare a pleading or an appeal. Despite this,
he stated that a supervisor in the Central District of California
refused to honor his request for one. Mr. Klee moved to amend
Rule 5007 to state that a party has a right to obtain a copy of
the transcript on an expedited basis. Judge Duplantier stated
that the rules can not make people behave. The motion failed for
lack of a second. o ’ ‘

L

Rule 7001

The Reporter discussed Mr. Klee’s proposal to amend Rule
7001(3) to permit the sale of jointly-owned property and Rule
7001(7) to permit the issuance of an injunction or other
equitable relief through a plan of reorganization without filing
an adversary proceeding. The Reporter opposed amending Rule
7001(3) because selling a non-party’s home should require more
than inclusion in a plan. He stated that the Rule 7001(7)
amendment was a closer call and that many chapter 11 plans do
include injunctive relief. Mr. Klee stated that, because Rule
7001(8) includes a "carve out" for subordination, it ought to
include other "carve outs" as appropriate. .

The Committee discussed the use of injunctions to channel
litigation to an insurance fund, to enjoin non-contributing
partners in partnership cases, and to enjoin creditors from
pursuing non-debtor guarantors. Judge Dupllantier stated that he
was surprised that plan proponents could take away those sorts of
rights without filing a complaint and summons, and giving the
affected parties a chance to answer. Mr. Mabey stated that the
court decisions had generally supported the first two types of
injunctions as long as they did not violate due process. He said
the rule is possibly misleading or in conflict with these
decisions. The Reporter stated that the injunction should be in
both the plan and the confirmation order in order to give notice
to the affected creditor. o “

Mr. Klee moved to adopt his draft revision of Rule 7001(7)
with a further amendment to require that the injunction be
included in both the plan and the confirmation order. Mr. Mabey
questioned the repetition in the draft. Mr. Klee agreed to
revise the draft to parallel the construction of Rule 7001(8).

9




Mr. Mabey seconded the motion, as amended. The Chairman stated
that the amendment "superloads“ the definition of adversary
proceedlngs with what is permissible in a plan, which should be
decided separately. Mr. Minkel stated that the amendment llmlts
the mischief that a court might do in a major case. Judge Meyers
stated that the proposal was prompted by In re Commercial W. Fin.
Corp., which was decided in 1985 and has not caused a problem so
far. Mr. Heltzel stated that the definition of adversary
proceedings is a revenue issue because of. the flllng fees. The
motlon‘falled by a vote of 4 s - . .

" Rule 9024

Mr Kleekstated that he had prepared an amendment to Rule
9024 out of concern that some courts where using the rule to do
more than was intended. Since then, in In re Clsneros, the Nlnth
Circuit had upheld the use of Rule 9024 and Civil Rule 60 to
vacate a chapter 13 discharge based on mistake, despite the
prov151ons of section 1328(e).. Mr. Klee asked that his proposal
be held in abeyance until the next meeting, in order that he
could consrder the opinion and whether to .go forward. The

Rule 3010

Mru Klee‘stated that the absence of a provision in Rule 3010
spe01fyrng the minimum dlstrlbutlon in a chapter 11 or chapter 9
case lmplles‘that the court cannot set a minimum. He said he
would be. happy if.the rule just left it to the plan. The
Reporter stated that he believes the proponent of a plan who does
not want to make small payments can so prov1de in the plan.

The Reporter stated that it is dangerous for the Rules to
specify what can or cannot be included in a plan. Furthermore,
he sald, by lrmltlng small payments, the proposed amendment could
impair. classes of claims. Mr. Klee said he intended only to
prohlblt a serles ‘of small payments, not a pne-time distribution.

At the request of the chalrman, Mr. Klee moved that a draft
amendment be’ prepared for the next meeting. Mr. Minkel seconded
the motlon.‘ Mr Ellis stated that, if the Bankruptcy Code
permltslsuch‘P plan provision, there’s no need for a rule to say
that it .can he done. ‘

The Commattee discussed how it views possible changes in the
Rules. Mr. Minkel stated that, if the rules are not broken, the
Committee should not try to fix them and that the Standing
Committee does fiot want a number of piecemeal changes if there’s
no concern by the bench' and bar. Mr. Mabey disagreed. He stated
that the Codq‘has gone through a revolution while the Rules went
through an‘eyolutlon. He said there are plenty of situations in
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which the Committee ought to take a look at the Rules in a
serious and fundamental way. Mr. Smith stated that he believes
the Rules are "stop gap" ones which should be subject to a
thorough review as a long range project. :

Judge Ellis stated that it is not prudent to send a number
of insignificant changes to the Standing Committee. at every.
meeting, but that the type of changes proposed by Mr. Klee are
within the ambit of what the Standing Committee intends for this
Committee to do. The Reporter said it’s a difference between
protocol and substance. He said Mr. Klee was absolutely right to
bring the proposals to the Committee, but that he, the Reporter,
disagreed with them as a matter of substance. Mr. Klee withdrew
the motion and Mr. Minkel withdrew his second.

Rule 1001

Mr. Klee stated that he suggested that the Reporter draft an

. amendment adding the word "proceedings" to Rule 1001 in order to

clarify that the Bankruptcy Rules apply whenever a bankruptcy
matter is before a trial court, regardless of whether a
bankruptcy judge or a district judge is presiding. The Reporter
presented two drafts. One draft added references to the district
courts, bankruptcy courts, and bankruptcy appellate panels, and
the other added references both to the courts and to civil
proceedings arising under title 11 or arising in.or related to
cases under title 11. :

The Committee discussed whether the proposed amendments
would apply the Bankruptcy Rules to a civil action related to a
bankruptcy case but filed in another district before the
bankruptcy petition was filed. Mr. Klee stated that he would
withdraw the proposal because no courts are misinterpreting the
existing rule. At the request of Mr. Sommer, the Reporter agreed
to review the wording of Rule 1001 in light of the Tenth

Circuit’s decision in In re Graham.

Rule 2002(h)

Glenn M. Gregorcy, the chief deputy clerk of the United
States Bankruptcy Court for the District of Utah, has suggested
that Rule 2002(h) be amended to include notices to file claims
against a surplus in chapter 7 cases. Mr. Logan requested that
the matter be set over to the next meeting. Judge Mannes.
suggested that a Rule 3015(g) notice of a plan modification only
be given to creditors who have filed claims if the modification
is filed after the time to file claims has expired. He requested

that the two proposals be considered at the same time. The
Committee agreed. =

11




Rule 3009

One of the amendments ‘'which were effective on Auqust 1,
1993, deleted the requlrement that the court approve the
trustee S proposed distributions in‘a chapter 7 case. Some
disputes have arisen over what notices have to be sent and
exactly what 1s the trustee s flnal report and account as that
Mz, Logan‘

on' the protdc
double not cxng.g

‘”1a1n Enqllsh Forms‘w -
Mr. Sommer stated that many‘notlces sent out in bankruptcy
cases are unintelligible to people who are not attorneys despite
the fact that the bankruptcy courts probably have more pro se
parties than any other part of the court system., He discussed
efforts by the state courts to put partles on nptlde that their
rights and property’ may be - affected by"a motlon‘or other pleading
and to give them some - guldance Qn what’ they must do 'to oppose the
motion or pleading. Mr. Sommer, who stated thaw the bankruptcy
courts’ have dealt with. this md tter to“varylng degrees lp thelr
local rules, offered a generlc notlce'for use Lh contested
matters.. ' ! y

, . , o
[ “'Q; :“ b } ‘}

| P il Vo
, ! .
R "

It was suggested that it'is time forwa new Formshh
Subcommittee to be organized and that the proposal‘could ‘be
referred to that group. Mr. Sommer accepted the suggestion and
the Committee agreed. =~ = = & .~ el TR &

t

|
NN B
| .

[l
|

Official Form 14

The Reporter stated that he was asked at tpe last meeting to
prepare alternative draft revisions of offlclal‘Form 14, Ballot
for Accepting or Rejecting Plan, to. include comments by several
members of the Committee. He presented one draft which could be
used whether or not the ballot covers multiple plans and a pair
of alternative forms, one of which would be used to vote on
single plans and one to vote on multlple plans,

The Reporter cautioned against changlng the form if all of
the Official Forms are to be revised'a year from now; ‘Mr. Klee
said the language of the drafts is a 'good improvement over the
current form. He suggested that the last sentence of the first
paragraph be in bold type and the addltlon of a statement that
the ballot must be returned in a tlmely manner. Professor Tabb

suggested that the matter be referred to the new Forms
Subcommittee. There was no objectlon to doing so. |
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" official Form 5

Judge Jellen has suggested amending Official Form 5,

~ Involuntary Petition, to require that the petitioner or

petitioners allege the facts which are the basis of their
eligibility to file the petition pursuant to section 303 of the
Code. Mr. Minkel stated that the proposal might conflict with
Rule 1003(b) and moved to reject the suggestion. The motion
carried without any dissenting votes. :

Technology Subcommittee

Judge Barta presented the report from the Technology
Subcommittee. ‘ '

Judge Barta stated that Robert Fagan of the FJC is heading a
team which is preparing an interactive video training program on
the Civil Rules. The program, which is aimed at deputy clerks,
will be completed early in 1994. A similar interactive program
is planned on the Bankruptcy Rules. Judge Barta asked if the
Technology Subcommittee could serve as a liaison with the
Bankruptcy Rules project. Judge Mannes stated that he would
respond. ‘ ‘

Mr. Heltzel stated that the contract had been awarded for
the Bankruptcy Noticing Center and that the first courts would, go
on line late this fall. He stated that the Bankruptcy Automated
Noticing System (BANS) courts would be the first to use the new
system in which notice information will be transmitted to the
contractor, which will print, sort, and mail the notices.

Judge Barta stated that Rule 9036 became effective on August
1, 1993, and has been well received. Mr. Heltzel has developed a
model agreement between the court and creditors to implement
electronic noticing. Mr. Heltzel said a three phase
acknowledgment process will be used in which creditors or their
agents acknowledge 1) receipt of some data, 2) specifically what
data they received,-and 3) whether the debtor is someone to whom
they issued credit or who owes them money. If the creditor does
not acknowledge the debt, the clerk’s office informs the debtor.
Mr. Heltzel stated that the system has been set up so that it
requires virtually no human intervention on the court side.

Mr. Minkel stated that electronic noticing benefits both the
court and the creditor, but that the creditor receives greater
benefits. He asked when the courts will start charging for the
service. Mr. Heltzel stated that the courts do not anticipate
charging for the service. Mr. Sommer asked if electronic
noticing was covered by the fee for electronic access to court
information. Mr. Heltzel said electronic noticing is not covered
by the access fee because the electronic notice only includes the

13



information in the paper notice. It does not include information
on other creditors. o

Mr. Smith asked whether the electronic notice includes the
scheduled amount of the debt. Mr. Heltzel said neither the paper
notice nor the electronic one has the amount. Mr. Klee asked
whether, if the court directs a party to give notice, the party
would have'to'do so electronically. Mr, Heltzel said that was’
not intended. Ms. Channon said the party may be able to. contract
with the noticing center to''do so in the future. IR

Conclusion & Adjournment

Judge Mannes stated that the next meeting is scheduled for
Memphis on February 24 - 25, 1994, and that the following meeting
is tentatively set for September, 1994. He asked that Committee
members consider where that meeting should be held.

The Chairman thanked Judge Ellis for his interest and for
representing the Standing Committee. The Chairman thanked Mr.
Rabiej for making the arrangements for the meeting and Mr. Mabey
for entertaining the Committee members at his ranch. He thanked
the Administrative Office for its support of this Committee and
Mr. Logan and Mr. Heltzel for serving as liaisons with the
Committee. Judge Mannes, in turn, thanked the Chairman for his
three years of "world class" service in that position and for the
caliber of the meetings during his tenure as chairman.

There being no further business, the meéting was adjourned

at 11:20 a.m. on September 14, '1993.

Respectfully submitted,

James H. Wannamaker, III
Attorney
Division of Bankruptcy
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AGENDA ITEM - 1
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES :
FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO RULES 8018, 2029 AND 9037
DATE: DECEMBER 27, 1993

In late October of 1993, proposed amendments to Bankruptcy
Rules 8018 and 9029 and proposed new Rule 9037 were published for
public comment. A copy of these proposed amendments is attached.

The recently published package of amendments is unusual in
that the original ideas for these amendments came from the
Standing Committee in its desire to make uniform amendments to
the Appellate, Bankruptcy, Civil, and Criminal Rules relating to
the subjects of local rules and technical amendments. The
language of the proposed amendments to Bankruptcy Rules 8018 and
9029 (on local rules and standing orders) and the new Rule 9037
(on technical amendments) is virtually identical to the language
of similar amendments to the other bodies of rules. Pamphlets of
all of these proposed amendments were circulated to the Advisory
Committee several weeks ago. If you did not receive one, please
let he know.

At the request of the Standing Comﬁittee, the four advisory
committees submitted their own drafts of these amendments, which
were then re-drafted at the past few Standing Committee meetings
by the chairs and reporters under the leadership of the Professor
Daniel R. Cogquillette, Reporter to the Standing Committee, in an
effort to achieve uniformity. The last time the Advisory

Committee on Bankruptcy Rules considered
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the amendments to these rules was in February 1993 when it
! ! b

approved a prior version of these amendments.

Changes to the Proposed Amendments Not
Considered by the Advisory Commlttee

There were no changes made to proposed Rule 9037 (Technical
Amendments) since the‘Advisory Committee last considered it.
There were several minor stylistic changes in the 1angﬁage of
proposed amendments to Rules 9029 and 8018 that were agreed to by
all reporters since the last drafts of these amendments were
approved by the Advisory Cohmittee in February 1993. Committee
notes also contain several minor changes. Unless you request
otherwise, I do not intend to raise those for discussion.

However, there were two substantive changes the Advisory
Committee never discussed that are worthy of your attention:

(1) Bankruptcy Rules 9029(a) (2) and 8018(a)(2). These

subdivisions, which are identical, were first added to the
proposed amendments last summer at the suggestion of the Advisory
Committee on Civil Rules. Proposed Bankruptcy Rule 9029(a) (2)

and 8018(a) (2) provide as follows:

"A local rule imposing a requirement of form must not
be enforced in a manner that causes a party to lose
rights because of a negligent failure to comply with
the requirement.®

The Committee Note will provide:

"Paragraph (2) of subdivision (a) is new. Its aim
is to protect against loss of rights in the enforcement
of local rules relating to matters of form. For
example, a party should not be deprived of a right to a
jury trial because its attorney, unaware of —-- or
forgetting ~- a local rule directing that jury trial
demands be noted in the caption of the case, includes a
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jury demand only in the body of the pleading. The
proscription of paragraph (2) is narrowly drawn =--
covering only violations attributable to negligence and
only those involving local rules directed to matters of
form. It does not limit the court’s power to impose
substantive penalties upon a party if it or its
attorney stubbornly or repeatedly violates a local
rule, even one involving merely a matter of form. Nor
does it affect the court’s power to enforce local rules
that involve more than mere matters of form -- for
example, a local rule requiring that a party demand a
jury trial within a specified time period to avoid
waiver of the right to a trial by jury."

A dquestion for the Advisory Commitféé is whether it makes
sense for this provision to be applicable to bankruptcy courts
where the volume of paper filed each day is much greater than
that of district courts and courts of appeal. It is worth noting
that the 1993 amendments to Rule 5005 already prohibit the clerk
from refusing to accept papers that are not in proper form.

(2) Bankruptcy Rule 9029(b) and 8018(b). Last year, the

Advisory Committee approved the following language regarding a
judge’s right to regulate practice by "standing orders" or
"chambers rules": "No sanction or other disadvantage may be
imposed for noncompliance with any requirement, not in a local
rule, of which the alleged violator did not have actual notice."
That language has been changed to read: "No sanction or other
disadvantage may be imposed for noncompliance with any

requirement, not in federal law, federal rules, Official Forms,

or the local rules of the district unless the alleged violator

has been furnished in the particular case with actual notice of

the requirement.® Is the addition of the phrase "in the

particular case" significant?



Public Comment

The six—mpnth public comment period for these proposed
amengments emds on April 15, 1994“and a public hearing is
scheduled fb%‘Marcn‘ééth.ﬁ At the end of the comment perlod the

Adv1sory Commlttee must conSLder all comments and make final

recommendatlon wto the Standlng Commfttee, probably“for its June
meeting. Unfortunately, the Advlsory Commlttee 1s*not scheduled
to meet again prior to the Stand;ng Committee meeting. I suggest
that the Committee consider at the February 25-26 meeting all
comments received prior to that time. Any comments received
after that time, if any, will be circulated together with the
Reporter’s recommendations regarding their merits. Depending on
the response, the Advisory Committee could then vote by mail or
fax or meet by telephone conference call. We have used this
procedure in the past and it has worked well when the comment was
light and nqncontroversial.

So far, we received only one comment. The letter of
Bankruptcy Judge Lisa Hill Fenning (C.D. Cal.), dated November
24th, is enclosed. We will discuss Judge Fenning’s letter at the

February meeting in Georgia.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OFf THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544
ROBERT £ KEETON CHAIRMEN OF ACVISORY COMMITTEES

¥ENNETH F. RIPPLE
AFPELLATE RIAES

EECRETARY EDVWARD LEAVY

BANKRUPTCY RULES

SAM C, POINTER, JR.
T PRRES
WILLIAM TERRELL HODGES
CroadtiAlL RRES
RALPH K. WINTER, JR.
EVIOCHNCE U ES
May 7, 1893

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules
SUBJECT: Amendments Regarding Uniform Local Rule Numbering,

Technical Amendments and Standing Orders

At the request of the Standing Committee, the Advisory
Committee on Bankruptcy Rules, at its meeting on February 18,
1993, considered several proposals for rule amendments dealing
with uniform local rule numbering, standing orders, and technical
amendrnents. The proposed amendments to the Bankruptcy Rules that
were reviewed by the Advisory Committee were based on language
that was drafted in Asheville on December 18, 1992, by the
reporter to the Standing Committee and the chairs and reporters
of four advisory committees (the ®"Asheville draft™). After the
Asheville meeting, the language was amended pursuant to several
style recommendations of Bryan Garner.
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{1) Circuit councils which have
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COHMITTEE NOTE

See

anendnents to this rule conform

to the amendments to Rule $029.

The

Committee Note to the amendments to Rule

9029.
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&ula @629.

&@@al

a majority of ¢he its
district judges

amend rules governing - practice and

may make and

procedure in all cases and proceedings

within the district court’s bankruptey L :

and which do not prohibit or limit the

use of the Official Forms. Rule 83
F.R.Civ.P. governs the procedure for
making local rules. A district court
may authorize the bankruptcy judges of
the district, subject to any limitation
or condition it may prescribe and the
requirements of 83 F.R.Civ.P., to make
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6 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Lb) Procedure when: There is Ho

Controlling Law, A 4udge

COMMITTEE NOTE

Subdivisjon (a). This rule is
amended to reflect the requirement that
local rules be consistent not only with
applicable national rules but also with
Acts of Congress. The amendment also
states that 1local rules should not

repeat applicable national rules and
Acts of Congress.

42
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7 FEDERAL RULES OF BANKRUPTCY PROCEDURE

The amendment also requires that

the npumbering of local xules conform'

with any uniform numbering system that

may be prescribed by the Judicial

Conference. Lack of uniform numbering
might create unnecessary traps for
counsel and litigants. A uniform
numbering system would make it easier
for an increasingly national bar and for

‘litigants to locate a local rule that

applies to a ‘particular procedural
issue.

|, -

Paragraph (2) of subdivision (a) is
new. Its aim is to protect against loss
of rights in the enforcement.of local
rules relating to matters of form. For
example, a party should not be deprived
of a right to a jury trial because its
attorney, unaware of -- or forgetting--
a local rule directing that jury demands
be noted in the caption of the case,
includes a jury demand only in the body
of the pleading. The proscription of
paragraph (2) is 'narrowly drawn --
covering only violations attributable to
negligence and only those involving
local rules directed to matters of form.
It does not limit the court’s power to
impose substantive penalties upon a
party if it or its attorney stubbornly
or repeatedly violates a local: rule,
even one involving merely a matter of
form. Nor does it affect the court’s
power to enforce 1local rules that
involve more than mere matters of form
== for example, a local rule requiring
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8 FEDERAL RULES OF BANKRUPTCY PROCEDURE

that a party demand a jury trial within

& specified time period to avoid waiver

of the right to a trial by jury.

Subdivision (b). This rule
provides flexibility to the court in
regulating practice .when there is no

controlling law. Specifically, it~

permits the court to requlate practice
in any manner consistent with federal
law, with rules adopted under 28 U.S.C.
§ 2075, with oOfficial Forms, and with
the district’s local rules.

This rule recognizes that courts
rely on multiple directives to control
practice. Some courts regulate practice
through the published Federal Rules and
the local rules of the court. Sone
courts also have used internal operating
procedures, standing orders . and other
internal directives. Although such
directives continue to be authorized,
they can lead to problems. Counsel or
litigants wmay be unaware of various
directives. In addition, the sheer
volume of directives may impose an
unreasonable barrier. For example, it
may be difficult to obtain copies of the
directives. Finally, counsel or
litigants may be unfairly sanctioned for

‘failing to comply with a directive. For

these reasons, the amendment to thig
rule disapproves imposing any sanction
or other disadvantage on a person for

44




9 FEDERAL RULES OF BANKRUPTCY PROCEDURE

noncompliance with &uch an internal
directive, unless the alleged violator
has been furnished in a particular case
with actual notice of the requirement.

There should be no adverse
consequence to a party or attorney for
viclating special requirements relating
to practice before a particular judge
unless the party or attorney has actual
notice of ., those @ requirements.
Furnishing 1litigants with a copy
outlining the judge’s practices =-:or

attaching instructions to a notice.

setting a case for conference or trial
-= would suffice to give actual notice,
as would an order in a case gpecifically
adopting by reference a judge’s standing
order and indicating how copies can be
obtained. ‘ : ‘
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10 FEDERAL RULES OF BANKRUPTCY PROCEDURE

correct errors

references, or tvpographv, or to make

COMMITTEE NOTE

This rule is added to enable the
Judicial Conference to make wminor
technical amendments to these rules
without having to burden the Supreme
Court and Congress with reviewing such
changes. This delegation of authority
will relate only to uncontroversial,
nonsubstantive matters.
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AGENDA ITEM - 2
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: BANKRUPTCY RULE 9014 AND

THE 1993 AMENDMENTS TO CIVIL RULE 26

DATE: JANUARY 3, 1994

The amendments to Rule 26(a) of the Federal Rules of Civil
Procedure that became effective on December 1, 1993, require
disclosure of certain information without awaiting formal
discovery requests. In addition, the 1993 amendments to Civil
Rule 26(f) require the parties in a litigation to meet to discuss
and resolve discovery issues in advance of the formal Rule 16
pretrial conference. A copy of Rule 26 (a) and (f), as amended in
1993, is attached. These amendments are applicable in adversary
proceedings under Rule 7026.

Although these amendments to the Civil Rules are
controversial, I am not sure that there is a bankruptcy-related
reason for recommending a blanket rule that makes these
amendments inapplicable in adversary proceedings. Why should
parties be immune from making the initial disclosures or from
meeting to resolve discovery disputes in an adversary proceeding?
It is important to note that the controversial mandatory
disclosure provisions of Rule 26(a), as well as the meeting
requirement of Rule 26(f), are subject to local opt-out. Rule 26
itself provides that courts, by local rule or order, may render
these mandatory disclosure and meeting requirements inapplicable.
Therefore, I am not recommending any amendments to Rule 7026,

which makes Civil Rule 26 applicable in adversary proceedings.




However, Rule 9014 makes Rule 7026 (and, therefore, civil
Rule 26), applicable in contested matters. A contested matter is
initiated by motion, not a summons and complaint, and-is an
expedited procedure that could be unduly delayed if the parties
had to make initial disclosures mandated by Rulé 26(a) and had to
meet as required by Rule 26(f). Rule 26(a)(f), as amended,
requires that the parties meet at least 14 days before a pretrial
conference (pretrial conferences are not held in contested
matters). Unless the court orders otherwise or the parties
stipulate, Rule 26(a) (1) disclosures must be made within 10 days
after the Rule 26(f) meeting of the parties. Rule 26(a)(2)
disclosures on expert witnesses must be made, in the absence of a
stipulation or court order directing otherwise, at least 90 days
before the trial date. Pretrial disclosures under Rule 26(a) (3)
must be made at least 30 days before trial unless the court
orders otherwise. These time provisions are inconsistent with
the expedited nature of contested matters.

For your consideration at the February 1994 meeting, I
enclose a draft of proposed amendments to Rule 9014 that would
render Rule 26(a) (1)-(4) and Rule 26(f) inapplicable in contested

matters unless the court otherwise directs.
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Rule 9014. Contested Matters

In a contested matter in a case under the Code not
otherwise governed by these rules, relief shall be requested
by motion, and reasonable notice and opportunity for hearing
shall be afforded the party against whom relief is sought.
No response is required under this rule unless the court
orders an answer to a motion. The motion shall be served in
the manner provided for service of a summons and complaint
by Rule 7004, and, unless the court otherwise directs, the
following rules shall apply: 7021, 7025, 78264+ 7028-7037,

7041, 7042, 7052, 7054-7056, 7062, 7064, 7069, and 7071.

~Unless the court otherwise directs, Rule 7026 shall apply

except that parties shall not be required to make

disclosures under Rule 26(a)(1)-(4) F.R.Civ.P., the

information described in Rule 26(a) (1}-(3) F.R.Civ.P. may be

obtained by methods of discovery prescribed by Rule 26 (a) (5)

F.R.Civ.P., and the parties shall not be required to meet

pursuant to Rule 26(f) F.R.Civ.P. The court may at any
stage in a particular matter direct that one or more of the
other rules in Part VII shall apply. An entity that desires
to perpetuate testimony may proceed in the same manner as
provided in Rule 7027 for the taking of a deposition before
an adversary proceeding. The clerk shall give notice to the
parties of the entry of any order directing that additional
rules of Part VII are not applicable. The notice shall be

given within such time as is necessary to afford the parties




26

27

WO IO 0HdWN

a reasonable opportunity to comply with the procedures made

applicable by the order.

COMMITTEE NOTE

Rule 26(a)(1)-(4) F.R.Civ.P. was amended in 1993
to require parties to disclose certain information
without awaiting formal discovery requests. Rule 26(f)
F.R.Civ.P. also was amended to requlre parties to meet
to resolve discovery and other issues in advance of the
formal pretrial conference. These 1993 amendments to
Rule 26(a) (1)-(4) and (f) should not be applicable in

most contested matters in view of their expedited
nature.

The amendment to this rule renders inapplicable in
contested matters the 1993 amendments to Rule 26(a) (1) -
(4) F.R.Civ.P. and (f), but provides flexibility by
giving the court discretion to order otherwise. 1In the
absence of such a court order, the provisions of Rule
26 F.R.Civ.P. apply except that any information
described in Rule 26(a) (1)-(3) may be discovered only
through traditional discovery methods and the parties
are not required to meet pursuant to Rule 26(f).

The court’s discretion in ordering appropriate
disclosure requirements and discovery methods is broad.
It may order that all or some requirements of Rule
26(a)(1)-(4) and (f) shall apply. The rule also
continues the current practice of giving the court
discretion to direct that Rule 7026, in its entirety,
shall not be applicable. By providing this
flexibility, courts may tailor appropriate disclosure
and discovery methods to the particular needs of the
contested matter.
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RULES OF CIVIL PROCEDURE 27

telephone in order to consider possible settlement of

the dispute,

*® ® & ®

Rule 26. General Provisions Soverning Discovery; Duty
©of Disclosure

(a) Regquired Disclosures; Hethq%y to Discover
Additional Hatter. |
(1) Izitial Dizclosures. Except to the
extent otherwise stipulated or directed by order or
local rule, a party shall, without awaiting a
discovery request, provide to other parties:

(A) the name and, if known, the address
and telephone number of sach indiyidu&l likely
to have discoverable informatic% relevant to
‘disputed facts alleged with particularity in
the pleadings, identifying the subjects of the
information;

(B) a copy of, or a description by
category and location of, all documents, data
compilations, and tangible things in ths
possession, custody, or control of the party
that are relevant to disputed facts alleged
with particularity in the pleadings;

(C) a computation of any scategory of

damages claimed by the disclosing party,
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RULES OF CIVIL PROCEDURE

making available for inspection and copying as
under Rule 34 the documents or other
evidentiary material,’ not privileged or
protected from disclosure, on which such
computation is based, including materials
bearing on the nature and extent of injuries
suffered; and
(D) for ine#ection and copying as under
Rule 34 ahy insurance agreement under which
any person carrying on an insurgnce business
may be liable to satisfy part or all of a
judgment which may be entered in the action or
to indemnify or reimburse for payments made to
satisfy the judgment.
Unless otherwise stipulated or— directed by the
court, these disclosures shall be made at or within
10 days after the meeting of the parties under
gubdivision (f). A party shall make its initial
disclosures based on the information then
reasonably available to it and is not excused from
making its disclosures because it has not fully
completed its investigation of the case or because
it challenges the sufficiency of another party's

disclosures or because another party has not made

ite discloszures.
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RULES OF CIVIL PROCEDURE 29

(2) Disclosure of Expert Testimony.

(A) In addition to the disclosures
required by paragraph (1), a party shall
disclose to other parties the identity of any
person who may be used at trial to present
evidence under Rules 702, 703, or 705 of the
Federal Rules of Evidence.

(B) Except as otherwise stipulated or
directed by the court, this disclosure shall,
with respect to a witness who is retained or
specially employed to provide sxpert testimony
in the case or whose duties as an employee of
the party regularly involve giving expert
testimony, be accompanied by a written report
pPrepared and signed by the witneés. The
report shall contain a complete statement of
all opini&ns to be expressed and the basis and
reasons ' therefor; the data‘ or other
information considered by the witness in
forming the opinions; any exhibits to be used
a8 a summary of or support for the opinions;

the qualifications of the witness, including
a list\of all publications authored by the
witness within the preceding ten Years; the

compensation to be paid for the study

and

O e T Amm RENT
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RULES OF CIVIL PROCEDURE

teétimony} and a listing of any other cases in

which the witness has testified as an expert

at trial or by deposition within the preceding
four years. ‘

(C) These disclosures ghall be made at
the tiﬁea and in the sequence directed by the
court. In the absence of other directions
from the court or s£ipulation by the parties,
the disclosures shall be made at least 90 days
before the trial d&te or the date the case is
to be ready for trial or, if the evidence is
intended solely to contradict or rebut
evidence on the same subject matter identified
by another party under paragfaph (2)(B),
within 30 days after the disclosure made by
the other party. The parties shall supplement
these disclosures when required under
subdivision (e)(1).

(3) Pretrial Disclosures. In addition to the
disclosures required in the preceding paragraphs,
a party shall provide to other parties the
following information‘regarding the evidence that
it may present at trial other than solely for

impeachment purposes:

(A) the name and, if not previously
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RULES OF CIVIL PROCEDURE 31

provided, the address and telephone number of
each witness, separately identifying those
whom the party expects to present and those
whom tﬁe party may call if the need arises;
ﬁfB) the designation of those witnesses
whose testimony is expected to be presented by‘
means of ’a deposition and, if not taken
stenographically, a transcript of the
pertinent portions of the deposition
téstimcny; and
(€C) an appropriate identification of
each document or other‘ exhibit, including
summaries of other evidence, geparately
identifying those which the party éxpects to
offer and those which the party may offer if
the need arises.
Unless otherwise directed by the court, these
disclosures shall be made at least 30 days before
trial. Within 14 days’ thereafter, unless a
different time is specified by the court, a party
may serve and file a list disclosing (i) any
objections to the use under Rule 32(a) of a
depcsition designated by another party under
subparagraph (B) and (ii) any objection, together

with the grounds therefor, that may be made to the
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admissibility of mgteriala identified wunder

subparagxaﬁh (C). Objections not so disclosed,

other than objections under Rules 402 and 403 of

the Federii Rules of Evidence, shall be deemed

waived unless excused by the court for good cause

shown,

() Form of Disclosures; Filing. Unless
otherwise directed by order or 1local rule, all
disclosures undér paragraphs (1) thréugh (3) shall
be made in writing, signed, served,vand promptly
filed with the court.

(5) Methods to Discover Additional Matter.
Parties may obtain discovery by one or more of the
following methods: depqsitions upon ' oral
examination or written questions; written

interrogatories; production of documents or things

or permission to enter upon land or other property

under Rule 34 or 45(a)(l)(C), for inspection and

other purposes; physical and mental examinations;

and regueste for admission.

limited by orde

Discovery Scope and Limits. Unless otherwise

the court in saccordance with these

rules, the scope of discove 8 as follows:

(1) In General. Parties may ©
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RULES OF CIVIL PROCEDURE 39

ormation contained in the report and to

inforMation provided through a deposition of the

éxpert, and any additions or other changes to this

information shall be disclosed by the time the ;

party‘'s disclosurewm under Rule 26(a)(3) are due.

(2) A party is der a duty seasonably to

amend a prior response to a interrogatory, request

for production, or request f admisgion if the
party learns that the response is some material
respect incomplete or incorrect a if the
additional or corrective information Rags not:
otherwise been made known to the other parkjes

during the discovery process or in writing.

(f) Meeting of Parties; Planning for Discovery.
Except in actions exempted by local rule or when.

otherwise ordered, the parties shall, as soon as.

practicable and in any event at least 14 days before'
a scheduling conference is held or a scheduling order‘
is due under ﬁule 16(b), meet to discuss the nature
and basis of their claims and defenees and the§
possibilities for a prompt settlement or resolution ofE
the case, to make or arrange for the dieclosures:
required by subdivision (a)(l), and to develop a
proposed discovery plan. The plan shall indicate the

parties' views and proposals concerning:
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(1) what changes should be made in the
timing, form, or requirement for discloaures under
gubdivision (a) or local rule, including a

gtatemant &s to when disclosures under subdivision

{a)(l) were made or will be made;

(2) the subjects on which discovery may be
needed, when discovery should be completed, and
whether discovery should be conducted in phases or
be limited to or focused upon particular issues;

(3) what changes should be made in the
limitations on discovery imposed under these rules
or by local rule, and what other limitations should
be imposed; and

{4) any other orders that should be entered
by the court under subdivision (c) or under Rule
16(b) and {(c).

The attorneys of record and all unrepresented
parties that have sappeared in the case &re jointly
responsible for arranging and being present or
represented at the meeting, for attempting in good
faith to agree on the proposed discovery plan, and for
gubmitting to the court within 10 days after the

mesting & written report outlining the plan.

(g) Signing of Disclosures, Discovery Requests,

fesponsss, snd Objections,
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AGENDA ITEM - 3

Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULE 3002

AND RELATED AMENDMENTS TO RULES 1019, 2002 AND 9006

DATE: JANUARY 6, 1994

At its meeting in September, the Advisory Committee voted to
amend Rule 3002 for the sole purpose of making the rule
consistent with § 726 of the Bankruptcy Code. The Committee
decided that Rule 3002 is inconsistent with § 726, which
recognizes that tardily filed claims may be allowed in chapter 7
cases. See § 726(a)(2)(C) and § 726(a)(3). For you?
convenience, a copy of § 726 is enclosed.

The Committee also decided that Rule 3002 should not be

amended in reaction to the decision in In re Hausladen, 146 BR

557 (Bankr. D. Minn. 1992), where the bankruptcy court, sitting
"en banc," held that Rule 3002 is inconsistent with the
Bankruptcy Code to the extent that it requires disallowance of
late filed claims in chapter 13 cases. The court noted that
lateness is not one of the eight grounds for disallowance of
claims listed in Code § 502(b) and, therefore, a ciaim may not be
disallowed in a chapter 13 case solely because it was tardily
filed.

At the time of our last meeting in September, bankruptcy
courts were evenly split (4-4) on whethef the Hausladen decision
was proper, and there were no appellate decisions. As of now,
however, most of the courts (at least 12) that have considered

this issue have rejected the reasoning and conclusion in



Hausladen. See In re Clark, 1993 U.S. Dist. LEXIS 17566 (D. Utah

1993); In re Zimmerman, 156 BR 192 (Bankr. W.D. Mich. 1993) (en

banc decision); In re Parr, 1993 Bankr. LEXIS 1889 (Bankr. N.D.

Ala. 1993);. In re Messics, 159 'BR 803 (Bankr. N.D. Ohio 1993);

In re Chavis, 1993 WL 455511 (Bankr. S.D. Ohio 1993); In re

Leightner, 1993 WL 469162 (Bankr. D. Or. 1993); In re Keck, 160

BR 112 (Bankr. N.D. Ind. 1993); In re Crooker, 159 BR 790 ({Bankr.

E.D. Ky. 1993); In re Osborne, 1993 WL 405944 (Bankr. C.D. Cal.

1993); In re Turner, 157 BR 904 (Bankr. N.D. Ala. 1993); In re

Bailey, 151 BR 28 (Bankr. N.D.N.Y. 1993); In re Johnson, 156 BR

557 (Bankr. N.D. Ill. 1993). See also Jones V. Arross, 1993 U.S.
App. LEXIS 28033 (10th éir. 1993) (late filea claim may not be
allowed in chapter 12vcasef. Decisions following Hausladen
(holding that a tardily filed claim may be allowed in a chapter

13 case) include In re Babbin, 156 BR 838 (Bankr. D. Colo. 1993),

rev’d in part and remanded, 1993 U.S. Dist. LEXIS 15903 (D.Colo.

1993), and In re Judkins, 151 BR 553 (Bankr. D. Colo. 1993). 1In

In re Rago, 149 BR 882 (Bankr. N.D. Ill. 1993), the court

indicated its agreement with Hausladen, although that was a
chapter 7 case.

Given the split among the bankruptcy courts and the absence
of appellate decisions regarding the question of whether Rule
3002 is invalid as applied in chapter 13 cases, the Advisory
Committee decided at its September meetiﬁg to refrain from taking
any action on the Hausladen issue.

Following the vote to amend Rule 3002 to make it consistent
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with § 726 -- but to otherwise leave the rule as is -- I was
asked to prepare a draft of a proposed amendment to Rule 3002
designed for that purpose. In addition, I was asked to circulate
a memorandun explaining the prdposed amendment, and éxplaining

how and why the propoéed amendment ddes not deal with the

Hausladen issue.

Why Rule 3002 is Inconsistent with Section 726.

Rule 3002(a) requires that an unsecured claim be filed "in
accordance with this rule" to be "allowed." Rule 3002(c) sets
forth the time for filing a proof of claim in a case under
chapter 7, 12 or 13. Therefore, a plain reading of Rule 3002
indicates that an unsecured claim that is not filed within the
time limit set forth in Rule 3002(c) may not be allowed. In
addition, Rule 3009 provides that, in a chapter 7 case, "Dividend
checks shall be made payable and mailed to each creditor whose
claim has been allowed. . . ." When read together, these rules
lead to the conclusion that an unsecured creditor who misses the
deadline for filing claims may not have an "allowed claim," and
may not receive any distributién in a chapter 7 éase.

In contrast, § 726 of the Code recognizes that a "ﬁardily
filed" claim may be "allowed" in a chapter 7 case, at leas£ in
certain circumstances. In particular, § 726(a)(2)(C) recognizes
that a creditor without notice or knowledge of the case in time
to file a timely claim may have an "allowed" claim that is

"tardily filed," and that the creditor may share in a chapter 7



estate equally with timely filed claims. How can a tardily filed
clalm be an "allowed" clalm when Rule 3002 (a) prov1des in essence
that a clalm may be allowed only. if timely filed under Rule
3002(c)7 Apparently, Congress 1ntended that "timeliness" is not
a requlrement for "allowance" in chapter 7 cases. Otherwise,

§ 726(a) (2) (C) would not make sense.

Similarly, § 726(a) (3) ﬁrovides that, after other allowed
claims are paid in full, there shall be a distribution "in \
payment of any allowed unsecured claim proof of which is tardily
filed . . . ." [emphasis added]. Apparently, Rule 3002(c) (6),
which gives the court the discretion to extend the bar date if
there is a surplus after all other allowed claims have been paid,
was designed to implement § 726(a) (3). However, it is not
consistent with § 726(a) (3) for the court to have discretion to
approve the filing of the proof of claim -- a creditor has an
absolute right to file a tardy claim. against a surplus under
§ 726(a) (3).

The inconsistency between Rule 3002 and §-726 has been
recognized and criticized by the courts. For example, the Court

of Appeals in United States v. Cardinal Mine Supply, Inc., 916

F2d 1087, 1089 (6th Cir. 1990), wrote: "Certainly section
726(a)(5) contemplates that some tardily filed claims can and
will be filed and allowed. We cannot have a statute that
specifically allows payment of tardily filed claims, and rules
that prohibit their filing."

An illustration of the inconsistenc? between the Rule 3002
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and § 726 may be helpful. Suppose that a debtor files a chapter
7 petition and has unsecured debts of $10,000 and non-exempt
unencumbered asse&s worth $ 9,000; The unsecured claims include
an $8,000 timely filed claim and a $2,000 claim filed after the
bar date. How will the estate be distributed under the
Bankruptcy Rules? A literal reading of Rule 3002 leads to the
conclusion that, after the. $8,000 timely claim is paid, the
tardily filed claim may be paid the remaining $1,odo only if the
court exercises its discretion (the court "may") to graﬁt a
motion to extend the time to file a claim.under Rule 3002(c) (6).
Under the Rules, it would not make any difference whethér the
claim was properly scheduled or whether‘the creditor had notice
of the case‘prior to the bar date. 1In any event, under Rule
3002 (c) (6) the tardily filed claim, whether or not scheduled,

would not receive more than the $1,000 surplus (a recovery of

A different result woﬁld cccur under § 726 of the Code. If
the tardily filed claim was unscheduled and the creditor was not
aware of the bankruptcy case, § 726(a) (2) (C) would give the
creditor the right to receive payment on a pro rata basis with
the $8,000 timely claim, thus giving the tardy creditor a 90%
recovery. If the tardily filed claim was properly scheduled,
the creditor would receive the $1,000 surplus (50% recovery)
under § 726(a)(3). In any event, the creditor with the tardily

filed claim would not have to make any motion to extend the bar

date.



priority in distribution under Code

§ 726(a)(1). If a pPriority claimant, such as the IRS, fails to

file a timely claim because it has not been scheduled or noticed,

does the creditor continue to have priority in distribution? Or,

does the priority creditor lose priority status and share with

general creditors under § 726(a)(2)(c)? Courts are divided on
this issue. The Court of Appeals for the Sixth Circuit has held
that the IRS does not lose priority rights where'failure to

timely file is due to lack of notice. See In re Century Boat

Co., 986 F2d 154 (6th Cir. 1993) ("[a] priority creditor who

fails to receive notice of the bankruptcy and consequently files
an untimely proof of claim is not barred - -from receiving priority

distribution as a matter of law."); United States v. Cardinal

Mine Supply, Inc., 916 F2d4 1087 (6th Cir. 1990); In re Cole, 146

BR 837 (D.cColo. 1992) . However, the Bankruptcy Appellate Panel in

the Ninth.Circuit rejected Cardinal Mine and held that a late

filed IRS priority claim shares with other unsecured non-priority

creditors under § 726 (a) (2) (C), whether or not it received

adequate notice. In re Mantz, 151 BR 928 (9th Cir. BAP 1993).

This split of authority raises the question of whether Rule
3002 should attempt to resolve the issue relating to priority
status under § 726 (a) (1) for late fiied claims. I believe that
Rule 3002 should not do so because the case law focuses on
statutory interpretation of an ambiguous Code provision, § 726,

that is best left to the courts. Therefore, my draft of the
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proposed amendment to Rule 3002 provides, in essence, that the

bar date does not deprive a creditor of distribution rights to

the extent that a tardily filed claim is entitled to distribution

under § 726, leaving to the courts the task of deciding the

appropriate priority under § 726.

Section 726 (a) (4) ralses 51m11ar questions regarding the
right of a creditor w1th a claim for punitive damages to receive

a distribution from a chapter 7 surplus if the bar date is

missed. The statute is ambiguous. Notice that § 726(a) (2) and

(3) distinguish between timely filed and tardily filed claims

but § 726 (a) (4) provides for "payment of any allowed clainm" for a

fine or penalty. Whether a late filed claim for a fine or

penalty has the right to share in the estate is a question of

statutory interpretation that should not be decided by the rule.

Proposed Amendment to Rule 3002.

The follow1ng draft, which deletes subdivision (c) (6) and

adds a new subdivision (d), is designed to cure the inconsistency

between Rule 3002 and § 726.
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Rule 3002. Filing Proof of Claim or
Interest

(a) NECESSITY FOR FILING.‘ An unsecured creditor
or an equity secupitj holder must file a proof of
claim or interest in accqrdanqé with this rule for
the claim or interéét to be ailowed, except as
provided in Rules 1019(3), 3003, 3004 and 3005,

(b) PLACE OF FILING. A proof of Elaim or
interest shall be filed in accordance with Rule
5005, |

(c) TIME FOR FILING. In a chapter 7
liguidation, chépter 12 family farmer’s debt
adjustment, or chapter 13 individual’s debt
adjustment case, a proof of claim shall be filed
withinv90 days after the first date set for the
meeting of creditors called pursuant to § 341(a)
of the Code, except as follows:

(1) On mctibn of the United States, a
state, or subdivision thereof before the
expiration of such period and for cause shown,
the court may extend the time for filing of a
claim by the United States, a state, or ’
subdivision thereof.

(2) In the interest of justice and if it
will not unduly delay the administration of the
case, the court may extend the time for filing a
proof of claim by an infant or inéompetent
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person or the representative of either.

(3) An unsecured claim which arises in
favor of an entity or becomes allowable as a
result of a judgment may be filed within 30 days
after the judgment becomes final if the judgment
is for the recovery of money or property from
that entity or denies or avoids the entity’s
interest in‘property.v‘If the judgment imposes a
liability which is not satisfied, or a duty
which is not performed within such period or
such further time as the court may permit, the
claim shall not be allowed.

(4) A claim arising from the rejection of
an executory contract or unexpired lease of the

debtor may be filed within such time as the

~court may direct.

(5) If notice of insufficient assets to pay
a dividend was given to creditors pursuant'to
Rule 2002 (e), and subsequently the trustee
notifies the couft that payment of a dividend
appears possible, the clerk shall notify the
creditors of that fact and that they may file
proofs of claim‘within 90 days after the mailing
of the notice.
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{d) TARDILY FILED CLATM IN CHAPTER 7 CASE. If a

creditor files a proof of claim in a_chapter 7

case after the expiration of the time for filing

the proof of claim prescribed in subdivision (c)

of this rule, the claim may be allowed to the

extent that the creditor, as the holder of an

unsecured claim proof of.which is tardily filed,

is entitled to receive a distribution under

section 726 of the Code.

COMMITTEE NOTE

The abrogation of subdivision {(c) (6) and the
addition of subdivision (d) are designed to make
this rule consistent with § 726 of the Code.
Section 726(a)(2) (C) and § 726 (a) (3) recognize
that in a chapter 7 case a tardily filed claim may
be allowed, and that a creditor holding an allowed
claim that has been tardily filed may be entitled
to receive a distribution.

This amendment is not intended to resolve
the issue of whether a claim of the kind entitled
to priority under § 507 of the Code has the right
to priority in distribution under § 726 (a) (1) if
the proof of claim is tardily filed. Compare,
€.g., In re Century Boat Co., 986 F2d 154 (6th
Cir. 1993), with In re Mantz, 151 BR 928 (Bankr.
9th Cir. 1993). The resolution of this issue and
any other issues regarding priority in
distribution are left to the courts as_matters of
substantive law and statutory interpretation.
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Why the Proposed Amendment Does Not Affect the Hausladen Issue?

In Hausladen, the bankruptcy court held that Rule 3002 (a)
is invalid because it does not permit a tardily filed claim to be
allowed in a chapter 13 case. 1In essencé, Hausiaden held that
the late filing of a proof of claim cannot fesult, in and of
itself, in the claim not being allowed. The court based ité
reasoning on (1) the facF,that § sog(b) of the Code does not list
lateness as a basis for disallowance of the claim, and (2) the
language of § 726(a) (2)(C) and (a) (3) proves that Congress did
not intend that tardily filed claims must be disallowed.

Under the proposed amendment, there will be no change with
respect to Rule 3002(a). Therefore, under the rule, a claim may
not be allowed in a chapter 13 case if it is not filed within the
time provided in Rule 3002(c). The only change in the rule,
which recognizes that tardily filed claims may be allowed and
receive a distribution, will be applicable‘only\in chapter 7
cases.

It should be noted that the proposed amendment, by not
changing the rule as applied in chapter 13 cases, may be
éonstrued as the Advisory Committee’s (and the Supreme Court’s)
rejection of;fhe hqlding in Hausladen. In essence, the Court
will be re-promulgating Rule 3002(a)’s prohibition of the

allowance of tardily filed claims in chapter 13 cases.

Proposed Abrogation of Rule 1019(7).

If the above amendments to Rule 3002 are made, it would be

11



necessary to abrogate Rule 1019(7) which makes Rule 3002(c) (6)
épplicable in‘a case converted to chapter 7 from a different
chapter. Under Rule 1019(2), a new time period for filing clainms
commences upon“convers}pn oﬁ‘a case tp chapter 7. If a creditor
fails to file a timely claim in the converted case, the proposed
new Rule 3002 (d) would preserve whatever rights 'the creditor
would have under § 726 with respect to the tardily filed claim.
I suggest that the following committee note be used for the
abrogation of Rule 1019(7):
COMMITTEE NOTE
Subdivision (7) is abrogated to conform to the

abrogation of Rule 3002(c)(6) and the addition of

Rule 3002(d). If a proof of claim is tardily filed

after a case is converted to a chapter 7 case, the

claim may be allowed to the extent that the

creditor, as the holder of an unsecured claim proof

of which is tardily filed, is entitled to receive a
distribution under section 726 of the Code.

Proposed Abrogation of Rule 2002 (a) (4) and Technical Amendments
£o Other Rules Referring to Rule 2002 (a) (4)-(9).

‘If the above amendments to Rule 3002 are made, it would be
necessary to abrogate Rule 2002 (a) (4) which requires 20 days
notice to creditors of "the date fixed for the filing of claims
against a surplus in an estate as provided in Rule 3002(c)(6)."
Since Rule 3002(c) (6) would be abrogated, Rule 2002 (a) (4) also
would have to be abrogated.

Abrogation of Rule 2002(a) (4) would require renumbering of
Rule 2002 (a)(5)-(9). This would require that all cross-reference
to Rule 2002 (a) (5)~(9) contained in o£her rules would have to be
changed to conform to the new subdivision numbérs of Rule
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2002(a). This would require technical changes to the following
rules: Rules 2002(c)(2), 2002(i), and 2002(k) (I will not burden
you with the text of these amendments, which will only show a
change in the paragraph numbers of the references to Rule
2002(a)).

In abrogating Rule 2002(a)(4), renumbering fhe remaining
paragraphs of Rule ‘2002 (a), and conforming eross-references to
these paragraphs in other subdivisions of Rule 2002, I would
suggest the Committee Note to Rule 2002 to state as follows:

COMMITTEE NOTE

Paragraph (a)(4) is abrogated to conform to the
abrogation of Rule 3002(c)(6). The remaining
paragraphs of subdivision (a) are renumbered, and
references to these paragraphs contained in other
subdivisions of this rule are amended accordingly.

Rule 9006(c) (2) also refers to Rule 2002 (a) (4) .
Specifically, Rule 9006(c)(2) states: "The court may not reduce
the time for taking action under Rules 2002(a)(4)...." If Rule
2002 (a) (4) is abrogated, reference to it in Rule 9006 (c) (2) will
also have to be stricken. The Committee Note to Rule 9006 could
provide as follows: .

COMMITTEE NOTE

Subdivision (c)(2) is amended to conform to thee
abrogation or Rule 2002 (a) (4).

Proposed Amendment to Rule 2002(h).

If Rule 3002 is amended as provided above, I would also

suggest the following amendment to Rule 2002 (h):

13




"(h) NOTICES TO CREDITORS WHOSE CLAIMS ARE FILED.

In a chaptér 7 case, the‘court may, after 90 days
following the first date set for the meeting of
cfe&itors éursuant{tq § 341 of the Code, direct that
all?ﬁoticés reéﬁired by subdivision (a) of this

ru1e—~exeep%—e%aﬁse-f4&—%hefeef7 be mailed only to

creditors whose claims have been filed and

Pl 3 o3y X, 3ot 3N et dede o e £31A
g' e ull! Fi HIINT TN [l S mp g oy LJ\-J..IITJ.\—&QLA T P Mg b vy
alagima—byv. tToncan £ SO onaI-aor. rmiesmd ad “NHAor  Diala
TS L THoUTTT oo EXxXTehRSIen: Fiarevoer—ana ettt
"

COMMITTEE NOTE

Subdivision (h) is amended to conform to the
abrogation of Rule 2002 (a) (4) and Rule 3002(c) (6).
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S-119 LIQUIDATION § 726

(5) fifth, to the holder of such tax lien, to the extent that such
der’s allowed claim secured by sueh tax lien is not paid under
raph (3) of this subsection; and

(6) sikth, to the estate.

{c) If moreNhan one holder of a claim is entitled to distribution under
a particular pa}aﬁraph of subsection (b) of this section, distribution to
such holders under such paragraph shall be in the same order as
distribution to suehNiolders would have been other than under this
section,

(d) A statutory lien the phiprity of which is determined in the same
manner as the priority of a tax™lign under section 6323 of the Internal
Revenue Code of 1954 (26 U.S.€, § 6323) shall be treated under
subsection (b) of this section the sanie as if such lien were a tax lien.

SECTION 725 (11 US.G\§ 725)

§ .725. Disposition of certain property. Afterhe commencement of
a case under this chapter b’ut before final distributipn of property of

the estate has an interest, such as a hen, and that has not been
of under another section of thxs tltle

Bankruptey Rule References: 6007 and 7{}01

SECTION 726 (11 U.S.C. § 726)

§ 726. Distribution of property of the estate.

(2) Except as provided in section 510 of this title, property of the
estate shall be distributed—

(1) first, in payment of claims of the kind specified in, and in the

order specified in, seetion 507 of this title;

{(2) second, in payment of any allowed unsecured claim, other than
a claim of a kind specified in paragraph (1), (8), or (4) of this
subsection, proof of which is——

(A) timely filed under section 501(a) of this title;
(B) timely filed under section 501(b) er 501(c) of this title; or
(C) tardily filed under seetion 501{a) of this title, if—

(i) the creditdr that holds such elaim did not have notice or
actual knowledge of the case in time for timely filing of a proof
of such elaim under section 501(a) of this title; and

v —————
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§ 726 BANKRUPTCY CODE S-120

|
(ii) proof of such claim is filed in time to permit payment of L
such claim;

r
(3) third, in payment of any allowed unsecured claim proof of which 4 !
is tardily filed under section 501() of this title, other than a claim o
of the kind spegified in paragraph (2)(C) of this subsection; -
(4) fourth, in payment: of any allowed claim, whether sccured or ﬂ

unsecured, for any fine, penalty, or forfeiture, or for multiple, exem-
plary, or punitive damages, arising before the earlier of the order for
relief or the appomtment of a trusbee to the extent that such fine, E :
penalty, forfexture or damages are not compensation for actual bl
pecuniary loss suffered by the holder of such claim;

(5) fifth, in payment of interest at the legal rate from the date of
the ﬁlmg of the petition, on any claim paid under paragraph (1), (2),
(3), or (4) of this subsection; and

(6) sixth, to the debtor. Mii

(b) Payment on claims of a kind specified in paragraph (1), (2), (3),
(4), (8), (6) or (7) of section 507(a) of this title, or in paragraph (2), (8), m
(4), or (5) of subsection (a) of this section, shall be made pro rata among ‘Jﬁ@
elaims of the kind specified in each such particular paragraph, except
that in & case that has been converted to this chapter under section g
1112{,] [sic} 1208, or 1307 of this title, a elaim allowed under section |
503(b) of this title incurred under this chapter after such conversion b
has priority over & claim allowed under section 503(b) of this title
incurred under any other chapter of this title or under this chapter
before such conversion and pver any expenses of a custodian superseded
under section 543 of this title.

™

(¢} Notwithstanding subsections (a) and (b) of this section, if there
is property of the kind specified in section 541(a)(2) of this title, or
proceeds of such property, in the estate, such property or proceeds shall
be segregated from other property of the estate, and such property or ™
proceeds and other property of the estate shall be distributed as follows:

P

r

(1) Claims allowed under section 503 of this title shall be paid either

from property of the kind specified in section 541(a)(2) of this title, -
or from other property of the estate, as the interest of justice requires. L

(2) Allowed claims, other than claims allowed under seetion 503 of
—

this title, shall be paid in the order specified in subsection (a) of this
section, and, with respect to claims of a kind specified in a particular
paragraph of section 507(a) of this title or subsection (&) of this
section, in the following order and manner:

i
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S-121 LIQUIDATION § 727

(A) First, community claims against the debtor or the debtor's
spouse-shall be paid from property of the kind specified in section
541(a)(2) of this title, except to the extent that such property is
solely liable for debts of the debtor.

(B) Second, to the extent that community claims against the
debtor are not paid under subparagraph (A) of this paragraph, such
community elaims shall be paid from property of the kind specified

in section 541 (a)(2) of this title that is solely liable for debts of
the debtor.

(C) Third, to the extent that all claims against the debtor includ-
ing community elaims against the debtor are not paid under sub-
paragraph (A) or (B) of this paragraph sueh elaims shall be paid
from property of the estate other than property of the kind specified
in section 541(a)(2) of this title.

(D) Fourth, to the extent that community claims against the
debtor or the debtor’s spouse are not paid under subparagraph (A),
(B), or (C) of this paragraph, such claims shall be paid from all
remaining property of the estate,

Bankroptecy Rule Reférences: 3001 and 3010

SECTION 727 (11 U.S.C. § 727)
727. Discharge.

The court shall grant the debtor a discharge, unless—

(P\the debtor is not an individual;

or an officdq of the estate charged with custody of property under this
title, has traysferred, removed, destroyed, mutilated, or concealed,

or has permitted to be transferred, removed, destroyed, mutilated,
or concealed—

(A) property of Ye debtor, within one year before the date of the
filing of the petition;

(B) property of the eMate, after the date of the filing of the
petition;

(3) the debtor has concealed, d royed, mutilated, falsified, or
failed to keep or preserve any recorded™ formation, ineluding books,
documents, reecords, and papers, from which the debtor’s finanecial
condition or business transactions might be a ertained, unless such

act or failure to act was justified under all of the_cireunistances of
the case;

\
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AGENDA ITEM - 4
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULES 1007 (c) AND 1019
DATE: JANUARY 5, 1994

The third sentence of Rule 1007 (c) provides that: "Schedules
and statements previously filed in a pending chapter 7 case shall
be deemed filed in a superseding case unless the court directs
otherwise." At its September 1993 meeting, the Advisory
Committee voted to delete reference to "chapter 7" in that
sentence. The reason for this change is that, as a result of the
1991 amendments to the Official Forms, there now is only one form
for the schedules and one form for the statement of financial
affairs applicable to all debtors and all cases. The old Chapter
13 Statement has been abrogated. Therefore, it makes sense for
the rule, in substance, to provide that schedules and statements
previously filed in any type of case shall be deemed filed in a
superseding case, unless the court directs otherwise.

However, at the September meeting, it was suggested that the
phrases "superseding case" or "superseded case" should not be
used in the Rules because they give the erroneous impression that
the conversion of a case to another chapter creates a new case.
Under the Code, conversion does not create a new case, but is a
continuation of the original case under a different chapter.

See, e.g., § 348(a) of the Code. Although the Committee agreed
to eliminate the phrase "superseding case" in Rule 1007(c), I

asked the Committee to defer this change until the next meeting



so that I would have an opportunity to search all other rules to
find other uses of "superseding case" or "superseded case." I
recommended that the use of these phrases in all rules should be
purged at one time.

The only other rule that uses these phrases is Rule 1019.
However, I also found that Rule 1019 uses the phrase "“original
petition," which gives the erroneous impression that thefe is a
second petition in a converted case. In the attached draft of
amendnments to Rule 1019, I deleted references to "original"
petition.

I recommend that the Committee approve the following

proposed amendments to Rules 1007(c) and 1019(3) and (5).
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Rule 1007. Lists, Schedules and Statements; Time Limits

* * *

(c) TIME LIMITS. The schedules and statements,
other than the statement of intention, shall be
filed with the petition in a voluntary case, or if
the petition is accompanied by a list of all the
debtor’s creditors and their addresses, within 15
days thereafter, except as otherwise provided in
subdivisions (d), (e), and (h) of this rule. In an
involuntary case the schedules and statements, other
than the statement of intention, shall be filed by
the debtor within 15 days after entry of the order
for relief. Schedules and statements previeusly

filed prior to the conversion of a case to another

chapter din—a-pending-echapter—7-ease shall be deemed
filed in a—superseding the converted case unless the

court directs otherwise. Any extension of time for
the filing of the schedules and statements may be
granted only on motion for cause shown and on notice
to the United States trustee and to any committee
elected pursuant to § 705 or appointed pursuant to §
1102 of the Code, trustee, examiner, or other party
as the court may direct. Notice of an extension
shall be given to the United States trustee and to
any committee, trustee, or other party as the court

may direct.
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35
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39
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COMMITTEE NOTE

Subdivision (c) is amended to provide that
schedules and statements filed prior to the
conversion of a case to another chapter shall be
deemed filed in the converted case, whether or not
the case was a chapter 7 case prior to conversion.
This amendment is in recognltlon of the 1991
amendments to the Official Forms that abrogated the
Chapter 13 Statement and made the same forms for
schedules and statements appllcable in all cases.

This subd1v1s1on also contains a technical
correction. The phrase "superseded case" creates
the erroneous impression that conversion of a case
results in a new case that is distinct from the
original case. . The effect of conversion of a case
is governed by § 348 of the Code.
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Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or Chapter 13
Individual’s Debt Adjustment Case to ‘

Chapter 7 Liquidation Case

When a chapter 11, chapter 12, or chapter 13 case
has been converted or reconverted to a chapter 7 case:

* * * *

(3) CLAIMS FILED PRIOR TO CONVERSION IN-—SUPERSEDED—CASE.

All claims actually filed by a creditor in—the-superseded

ease prior to conversion of the case shall be deemed filed

in the chapter 7 case.

* * * *

(5) FILING FINAL REPORT AND SCHEDULE OF POSTPETITION DEBTS.

Unless the court directs otherwise, each debtor in

possession or trustee in—the-superseded-ease gerving prior

to the conversion of the case shall: (A) within 15 days

following the entry of the order of conversion of a chapter
11 case, file a schedule of unpaid debts incurred after

commencement—of—the superseded—ease the filing of the

petition including the name and address of each creditor;
and (B) within 30 days following the entry of the order of
conversion of a chapter 11, chapter 12, or chapter 13 case,
file and transmit to the United States trustee a final
report and account. Within 15 days following the entry of
the order of conversion, unless the court directs otherwise,
a chapter 13 debtor shall file a schedule of unpaid debts
incurred after the commencement of a chapter 13 case, and a

5
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chapter 12 debtor in possession or, if the chapter 12 debtor
is not in possession, the trustee shall flle a schedule of
unpaid debts incurred after the commencement of a chapter 12
case. If the conversion order is entered after confirmation
of a plan, the debfgr‘ehail %ile (A)‘a schedule of property
not iisted in {he final repért dhd éccouﬁt acquired after
the filing of the eriginal petition but before entry of the
conversion order; (B) a schedule of uhpaid debts not listed
in the final report and accodnt incurred after confirmation
but before entry of the cenversion order; and‘(C) a schedule
of executory contracts and unexpired leases entered into or
assumed after the filing of the eriginal petition but before
entry of the conversion order. The clerk shall forthwith
transmit to the United States trustee a copy of every

schedule filed pursuant to this paragraph.

COMMITTEE NOTE

The amendnments to subdivisions (3) and (5) are
technical corrections. The phrase "superseded case" 1is
deleted because it creates the erroneous impression
that conversion of a case results in a new case that is
distinct from the orlglnal case. Similarly, the phrase
"original petition" is deleted because it erroneously
implies that there is a second petition with respect to
a converted case. See § 348 of the Code.
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AGENDA ITEM - 5
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: BANKRUPTCY RULE 7004  AND

THE 1993 AMENDMENTS TO F.R.CIV.P. 4

DATE: JANUARY 9, 1994

Rule 7004 governs service of process in adversary
proceedings. Pursuant to Rule 9014, Rule 7004 governs service in
contested matters (motions) and, pursuant to Rule 1010, Rule 7004
also governs service of process in involuntary cases. Probably
the most significant feature of Rule 7004 is that it allows
service of a summons and complaint by first class mail. Service
by ordinary mail has been permitted in bankruptcy proceedings
since 1976.

The remainder of Rule 7004 incorporates by reference many of
the subdivisions of Civil Rule 4. Numerous amendments to Rule 4,
including controversial ones, have beeh proposed and debated
during thé past five or six years. A comprehensive package of
proposed amendments to Rule 4 was published for public comment in
1989. Because of the uncertainty regarding the timing and
substance of amendments to Rule 4, Bankruptcy Rule 7004 (g) was
added in 1991 to "freeze" the rule as it applies in bankruptcy
proceedings. Rule 7004(g) provides that "[t]he subdivisioﬁs of
Rule 4 F.Rfciv.P. made abplicable by these rules shall be the
subdivisions of Rule 4 F.R.Civ.P. in effect on January 1, 1990,
notwithstanding any amendment to Rule 4 F.R.Civ.P. subsequent
thereto." By adding Rule 7604(g), the Advisory Committee was

making sure that it would have an adeqguate opportunity to decide



whether, and to what extent, any future changes to Rule 4 should
apply in bankruptcy proceédings. o

Years of debate and uncertainty finally resulted in
substantial revisions to Ruie 4 promulgated bywtﬁé Supreme Court
in April. These amendments, which became effective on December
1, 1993, completely restructure Rule 4 by changing andv
rearranging sub&ivisiop numbers as well as making substantive
changes. A copy of Rule 4, és amended, is contained in House
Document i03—74 (pp.2-15), and a marked copy of Rule 4 showing
the amendments and the committee notes explaining the changes are
contained on pp; 132-171 of the House Doéument. Copies of the
House Document will be distributed to members of the Advisory
Commitﬁee togethef with the agenda materials.

In view of the recent revisions to Rule 4, the Advisory
Committee should consider amendments to Bankruptcy Rule 7004.
However, two possible future events may necessitate further
amendments to Rule 7004. First, the AdvisoryﬂCommittee on Civil
Rules is now in the pfocess of considering proposed stylistic
revisions to all Civil Rules that recently were recommended by
the Style Subcommittee of the Standing Committee. In my
discussiéns with Eryan Garner, consultant to the Standing
Committee, he indicated that it was unlikely, but possible, that
subdivision numbers in Rule 4 may be changgd fprther‘in view of
the Style Subcommittee’s work.

Second, there is péndiné legislatioh that would mandate

revisions to Rule 7004. S.201 would require personal service
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(not service by first class mail) on financial institutions.
S.540, a coﬁprehensive bankruptcy bill, would amend Rule 7004 to
provide for service by certified or registered mail, not ordinary
first class mail, on any corporation, partnership, or
unincorporated assoclation. My personal view is that the
provisions of both bills that deal with service are ill advised
and should not be enacted. At the February 1993 meeting of the
Advisory Committee, we discussed S.201 and the Advisory Committee
decided to assist Judge Keeton, Chairman of the Standing
Committee at that time, in the preparation of a letter in
opposition to the bill. S. 540 was introduced after the February
1993 meeting. Frank Szczebak of the Administrative Office
testified at a hearing on S.540 before a subcommittee of the
Senate Judiciary Committee. As Frank pointed out, a proposal to
provide for service by certified or registered mail in Civil Rule
4 was heavily criticized and was finally rejected by Congress in
1983.

Despite the uncertainty regarding pending legislation on
Rule 7004 and the work of the Style Subcommittee that could
result in further changes to Rule 4, it may be appropriate for
the Advisory Committee at this time to consider amendments to
Rule 7004 in view of the 1993 revisions to Civil Rule 4. 1In
fact, a review of the merits of the pending legislation regarding
Rule 7004 may be useful in persuading Congress to refrain from
amending the rule legislatively.

The following is a draft of proposed amendments to Rule 7004



that would conform the rule, in part to the 1993 amendments to
C1v1l Rule 4. I ‘suggest that this draft be the focus of the

Commlttee s dlscu551ons at the February meeting.
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Rule 7004. Process; Service of Summons,
Complaint

(a) SUMMONS; SERVICE; PROOF OF SERVICE. Rule 4{ayrs

oy e+t —te)y—and—{g)—3F 4(a), (b), (c) (1),

(d) (1), (e)=(3), (1), and (m) F.R.Civ.P. applies in

adversary proceedings. Personal service pursuant to Rule
44&) 4(e)=-(j) F.R.Civ.P. may be made by any person not less
than 18 years of age who is not a party and the summons may
be delivered by the clerk to any such person.

(b) SERVICE BY FIRST CLASS MAIL. 1In addition to the
methods of service authorized by Rule 4{ej{2){E}{i)}—and—(d)
4(e) =(j) F.R.Civ.P., service may be made within the United
States by first class mail postage prepaid as follows:

(1) Upon an individual other than an infant or
incompetent, by mailing a copy of the summons and
complaint to the individual’s dwelling house or usual
place of abode or to the place where the individual
regularly conducts a business or profession.

(2) Upon an infant or an incompetent person, by
mailing a copy of the summons aﬁd complaint to the
person upon whom process is prescribed‘to be served by
the law of the state in which gervice is made when an
action is brought against such defendant in the courts
of general jurisdiction of that state. The summons and
complaint in such case shall be addressed to the person
required to be served at that person’s dwelling house
or usual place of abode or at the place where the
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person regularly conducts a business or profession.

(3) Upon a domestic or foreign corporation or upon

a partnership or other unincorporated association, by
mailing a copy of the summons and complaint to the
attention of aﬁ offiéer, a;maﬂaging or general agent,
or to any other ageﬁt authoriééd by apbointment or by
law to receive service of process and, if the agent is
one authorized by statute to receive service and the
statute so requires, by a}so mailihg a coéy to the
defendant.

(4) Upon the United States, by mailing a copy of

the summons and complaint addressed to the civil

process clerk at the office of the United States
attorney for the district in which the action is

brought and by mailing a copy of the summons and

complaint to alse the Attorney General of the United

States at Washington, District of Columbia, and in any

action attacking the validity of an order of an officer

.or an agency of the United States not made a party, by

also mailing a copy of the summons and complaint to

such officer or agency. The court shall allow a

reasonable time for service under this subdivision for

the purpose of curing the failure to mail a copy of the

summons and conmplaint to multiple officers, agencies,

or corporations of the United States if the plaintiff

has mailed a copy of the summons and complaint either
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to tﬁe civil process clerk at the office of the United

States attorney or to the Attorney General of the

United States.

(5) Upon any officer or agency of the United
States, by mailing a copy of the éumﬁons and complaint
to the United States as prescfibed in‘paragraph (4) of
this subdivision, and also to the officer or agency. If
the agency is a‘corporatién, the mailing shall be as
prescribed in paragraph (3) of this‘subdivision of this

rule. The court shall allow a reasonable time for

service under this subdivision for the purpose of

curing the fajlure to mail a copy of the summons and

complaint to multiple officers, agencies, or

corporations of the United States if the plaintiff has

nmailed a copy of the summons and complaint either to

the civil process clerk at the office of the United

States attorney or to the Attorney General of the

United States. If the United States trustee is the

trustee in the case and service is made upon the United‘
States trustee solely as trustee, service may be made
as prescribed in paragraph (10) of this subdivision of
this rule.

(6) Upon a state or municipal corporation or other
governmental organization thereof subject to suit, by
mailing.a copy of the summons and complaint to the

person or office upon whom process is prescribed to be
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served by the law of the stete in whieh service is made
wﬁeq'en aetios is‘brodght egainst sdch e‘defendant in
the eourts of éeneral‘jurisdiction of that state, or in
the absence of the de51gnat10n of any such person or
offlce by state 1aw, then to the chief executive
offlcer thereof.

(7) Upon a defendant of any class referred to in
paragraph<(1) or (3) of this subd1v151on of this rule,
it isﬁe;so sufficient if a copy of the summons and
complaidt is mailed to‘the entity upon whom service is
prescrlbed to be served by any statute of the United
States or by the law of the state 1n which service is
made ‘when an action is brought against such defendant
in the court of general jurisdiction of that state.

(8)’Upoﬂ any defendant, it is also sufficient if a
copy ofhthe summons and complaint is mailed to an agent
of such defepdant authorized by appointment or by law
to receive service of process, at the agent’s dwelling
house or usual place of abode or at the place where the
agent regularly carries on a business or profession
and, if the authorization so requires, by mailing also
a copy of the summons and complaint to the defendant as
provided in this subdivision.

(9) Upon the debtor, after a petition has been

filed by or served upon the debtor and until the case

is dismissed or closed, by mailing copies of the
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summons and complaint to‘the debtor at the address
shown in the petition or statement of affairs or to
such other address as the debtor may designate in a
filed writing and, if the debtor is represented by an
attorney, to the attorney at the attorney’s post-office
address.
(10) Upon the United States trustee, when the
United States tfustee is the trustee in the case and
service is made upon the United States trustee solely
as trustee, by mailing a copy of the summons and
complaint to an office of the United States trustee or
another place designated by the United States trustee
in the district where the case under the Code is
pending.
(c) SERVICE BY PUBLICATION. If a party to an adversary
procéeding to determine or protect rights in property in the
custody of the court éannot be served as provided in Rule

4{a)r—or—(i) 4(e)-(j) F.R.Civ.P. or subdivision (b) of this

rule, the court may order the summons and complaint to be

served by mailing copies thereof by fifst class mail postage
prepaid, to the party’s last known address and by at least
one publication in such manner and form as the court may
direct. |

(d) NATIONWIDE SERVICE OF PROCESS. The summons and
complaint‘and all other process except a subpoena may be

served anywhere in the United States.
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£ (e) SUMMONS: TIME LIMIT FOR SERVICE. If service

is made pursuant to Rule 4{&3{3 )} —{6) 4(e)-(J) F.R.Civ.P. it

shall be made by delivery of the summons and complaint

within 10 days following issuance of the summons. If
service is made by any authorized form of mail, the summons
and complaint shall be deposited in the mail within 10 days
following issuance of the summons. If a summons is not
timely delivefed or mailed, another summons shall be issued

and served.

{g)—BFFECT - OF - AMENDMENT-PO-RULE4—F-R-€IV-P~—The
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COMMITTEE NOTE

The purpose of these amendments is to
conform the rule to the 1993 revisions of Rule
4 F.R.Civ.P. Rule 7004, as amended, continues
to provide for service by first class mail as
an alternative to the methods of personal
service provided under Rule 4 F.R.Civ.P:

Rule 4(d) (2) F.R.Civ.P. provides a
procedure by which the plalntlff may request
by first class mail that the defendant waive
service of the summons. This procedure is not
appllcable in adversary proceedlngs because it
is not necessary in view of the avallablllty
of service by mail under Rule 7004(b)

However, if a written waiver ‘of service of a
summons 'is made' in an adversary proceedlng,
Rule 4(d) (1) F.R.Civ.P. applles so0 'that the
defendant does not thereby waive an y objectlon
to the venue or the jurisdiction of the court
over the person of the defendant. . ,

Subdivisions (b) (4) and (b) (5) are
amended to conform to the 19383 amendments to
Rule 4(i)(3) F.R.Civ.P., which protect the
plaintiff from the hazard of losing a

substantive right because of failure to comply

with the requirements of multiple service when
the United States or an officer, agency, or
corporation of the United States is a
defendant. These subdivisions also are
amended to require that the summons and
complaint be addressed to the civil process

‘clerk at the office of the Unlted States

attorney.

Subdivision (e), which has governed
service in a foreign country, is abrogated and
Rule 4(f) and (h)(2) F.R.Civ.P., as
substantlally revised in- 1993 are made
appllcable in adversary proceedlngs.

Subdivision (g) is abrogated This
subdivision was promulgated in 1991 so that
anticipated revisions to Rule 4 F.R.Civ.P.
would not affect service of process in
adversary proceedings until further amendment
to Rule 7004.

11



Summary of Rule 4 Subdivisions Made Applicable by Rule 7004

The following subdivisions of the new Rule 4 are made
applicable to adversary proceedings . by the above proposed
amendments to Rule 7004.‘

(l) Rule 4(a) - governs vthe form and contents of the
summons, Thls sublelslon is s1m11ar to ‘former Rule 4(b) which
is appllcable in adversary proceedlngs under current Rule 7004.

(2) Rule 4(b) - governs the 1ssuance of . the summons, making
it clear that the respon51b111t Tfor fllllng in the information
on the summons is that of. the plalntlff not the clerk This
subd1v131on is s1m11ar to forme Rule 4(a), which is appllcable
in adversary proceedlngs under“urrent Rule 7004,

(3) Rule 4(c)(1) - prov1des that the summons shall be
served together with the complalnt wlthln the 120- day time limit
imposed by, Rule 4(m), and placesurespon51b111ty for service on
the plalntlff ThlS subd1v151on isy 51m11ar to the 1ntroductory
paragraph. of former Rule 4(d) whlch is appllcable in adversary
proceedings’ "under current Rule 7004.4

(4) Rule 4(d) (1) - states only.that waiver of service of a
summons does not thereby waive any objectlon to the venue or the
jurlsdlctlon of the court over the person of the defendant. As
indicated in the Advrsory Committee Note to the 1993 amendments
to Rule 4, the only. issues ellmlnated by the waiver are those
involving the suff1c1ency of the summons .or the suff1c1ency of
the method by which it is served. ThlS new provision is de51gned
to encourage the waiver of serv1ce to reduce .costs. There is no
similar prov1s1on in former Rule 4 or in Rule.7004. Although
waiver of service w1ll be rare 1n bankruptcy proceedlngs because
of the avallablllty of . serv1ce by mail, I can think of no reason
why new Rule 4(4) (1) . should not. apply in bankruptcy.

(5) Rule 4(e) - 4(3) - provides for the methods of service
of a summons and complalnt in a district court litigation. Rule
4 (e) provides for service on- 1nd1v1duals in the United States;
Rule 4(f) provides for service on 1nd1v1duals in a foreign
country; Rule 4(9g) prov1des for service on, infants and
1ncompetent persons; Rule, 4 (h). prov1des for service on
corporations and associations (both within and outside the United
States); Rule 4 (i) provides for serv1ce on the United States and

. its agen01es, corporatlons, or offlcers, and Rule 4(3) provides

for service on foreign, state, or local governments. I can think
of no reason why these methods of service: should not be
available, as alternatlves to first class. mail, in adversary
proceedings. The methods ' of serv1ce"prov1ded in former Rule 4
are now made appllcable by Rule 7004. ‘
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(6) Rule 4(1) - governs proof of service. This subdivision
is similar to former Rule 4(g) which is applicable in adversary
proceedings under Rule 7004.

(7) Rule 4(m) - This subdivision contains the same 120-day
time limit for service of the summons and complaint that was
contained in former Rule 4(j), which is now applicable in
adversary proceedings under Rule 7004.

Subd1v151ons of Rule 4 Not Made Applicable to Adversary
Proceedings

. The follow1ng SUblelSlonS of new Rule 4 are not made
applicable to adversary proceedlngs under the above draft of
proposed amendments to Rule 7004:

(1) Rule 4(c)(2) - provides that (1) service may be
effectuated by any person who is not a party and who is at least
18 years of age, (2) the court may direct that service be
effectuated by a U.S. marshall or other officer appointed by the
court for that purpose, and that such app01ntment must be made
when the plaintiff may proceed in forma pauperis. This is not
made applicable to adversary proceedings for several reasons.
First, Rule 7004 (a) now provides (and will continue to provide)
that service pursuant to Rule 4 may be effectuated by any person
who is not a party and who is at least 18 years of age. This
means that anyone, 1nclud1ng parties, may effectuate service by
first class mail (which is authorized by Rule 7004 -- not Rule
4). This would not be a change in ex1st1ng practice. Second, by
not making this subdivision appllcable in bankruptcy, we will be
continuing the current rule that service by a U.S. marshall or
other court appointee is not available. 1In view of the
availability of service by first class mail, the expensive and
cumbersome procedure involving service by a marshall or other
appointee should not be necessary. Finally, mandatlng service by
a court appointee when the plaintiff proceeds in forma pauperis
is not necessary in view of the availability of service by mail.

(2) Rule 4(d)(2)~-(5) - provides a procedure for requestlng,
by first class mail, that the defendant waive service. This is
more elaborate than the procedure for requesting waiver of
service contained in former Rule 4(c) (2)(C) and (D), which were
not made applicable 1n bankruptcy proceedings. Additional
incentives were added to the Civil Rules to encourage the waiver
of service, such as the addition of 40 days to the time in which
the defendant must serve an answer (see Rule 12 as amended in
1993).. Because service in bankruptcy proceedings may be
effectuated by first class mail, it does not make sense to have a
procedure for requesting by flrst class mail that the defendant
waive service. If Rule 4(d)(2)-(5) is made applicable under Rule
7004, it would probably cause confusion and, if used, result in

13




inadvertantly extending the time for‘the defendant to answer.

(3) + Rule 4(k) - similar to former Rule 4(f), this
subdivision places territorial limits on 'service of a summons and
complaint. Rule 7004 (d) currently provides, and will continue to
prov1de, for natlonw1de service of process. Therefore, Rule 4 (k)
is™ not made appllcable under Rule 7004. " o

(4) Rule 4(n) - ThlS is a new subd1v1s1on that. prov1des for

the exercise of jurisdiction over property (in rem and quasi-in-
rem jurisdiction). It provides that notlce to claimants of

property shall be sent the way that. a summons.is served "under
this rule" (i.e., Rule 4). If this is made appllcable in
bankruptcy proceedings, it could be construed to mean that notice
to claimants would have to be by personal serv1ce ‘“anger Rule 4,

and not be first class mall.%‘In View of the' avallablllty of
service by first class mail, I think that Rule4(n) should not be
applicable in adversary proceedings.

New Civil Rule 4.1

A‘ney Rule 4.1 (Service‘of Other Process) has been added to
the Civil Rules, effective December 1, 1993. As explained in the
Qommittee‘Note,‘the purpose of the new rule "is te‘separate those
few provisions of the fermer Rule 4 bearing on matters other than
service of‘a summons to allow greater textual clarity in Rule 4.
Those provisions in former Rule 4 that have been moved to new
Rule 4.1 have not been’made applieable‘to adversary proceedings,
and I suggest tﬁat‘Rule 4.1 also should not be made applicable in
adversary broceedings. |

Rule 4.1(a) requires that the U.S. marshall or other
appointee serve process other than a summons and subpoena. 'This
provisron is similar to former Rule 4(c) (1) which is not
applicable in adversary proceedings now. I understand that
former Rule 4(c) (1) was not made applicable to adversary

proceedings under Bankruptcy Rule 7004 because motions in a
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bankruptcy case that are not made in connection with an adversary
proceeding could bé considered "procéss" in that théy commence
litigation. Under Rule 9014, contested matters (motions) may be
served under Rule 7004 (b) (first class mail).

Rule 4.1(a) also places territorial restrictions on service
that are inconsistent with Bankruptcy Rule 7004 (d) ("The summons
and complaint and all other process except a subpoena may be
seved anywhere in the United States"). I suggest that Rule
7004 (d) remain without change.

New Rule 4.1(b) governs territorial limits with respect to
service and enforcement of an order in a civil contempt
proceeding. "An order of civil commitment of a person held to be
in contempt of a decree or injunétion issued to enforce the laws
of the United States may be served and enforced in any district.
Other orders in civil contempt proceedings shall be served in the
state in which the court issuing the order to be enforced is
located or elsewhere within the United States if not more than
100 miles from the place at which the order to be enforced was
issued." These territorial limitations are inconsistent with

Rule 7004 (d) which provides for nationwide service.

15
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AGENDA ITEM -~ 6
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULE 1006:

PAYMENT OF ADMINISTRATIVE FEE; PAYMENT OF
INSTALLMENTS TO CHAPTER 13 TRUSTEE

DATE: JANUARY 8, 1994

This memorandum discusses two separate proposals for
amendments to Rule 1006 (Filing Fees).

Payment of Administrative Fee in Installments

In 1992, the Judicial Conference authorized bankruptcy
courts to collect a $30 miscellaneous administrative fee in all
chapter 7 and chapter 13 cases to be paid when the petition is

filed. Although 28 U.S.C. § 1930(a) provides that the filing fee

prescribed under that subsection may be paid in installments, the

new $30 administrative fee is authorized by 28 U.S.C. § 1930(b)
and, as originally prescribed, did not provide for installment
payments. However, in September 1993, the Judicial Conference
amended the schedule of fees under § 1930(b) to authorize the
court to permit payment of this administrative fee in
installments.

Rule 1006 (b) governs the payment of the filing fee in
installments. In view of the recent authorization by the Judicial
Conference allowing installment payments of the administrative
fee, an amendment to Rule 1006 at this time would be appropriate.

I recommend that Rﬁle 1006 (a) be amended by adding the
following sentence: "For the purpose of this rule, ‘filing fee’

means the filing fee prescribed by 28 U.S.C. § 1930(a) (1)~-(a) (5)



and any other fee prescribed by the Judicial Conference of the
United States pursuant to 28 U.S.C. § 1930(b) that is payable to
the clerk upon the commencement of a case under the Code." By
adding this sentence, practitiéners will be igformed of the
existence of additional fees prescribed by the Judicial
Conference, and the procedures set forth in Rule 1006 (b) for the
payment of the filing fee in installments will also apply to the
$30 administrative fee.

The attached draft contains this proposed amendment and is
accompanied by an appropriate committee note.

Pavment of Filing Fee Installments to the Chapter 13
Trustee for Transmission to the Clerk

I recently\receiVed a letter from Mr. Ike Shulman, President
of the National Association of Consumer Bankruptcy Attorneys
("NACBA"). A copy of the letter is attached. Specifically, the
NACBA requests that Rule 1006 be amended "to allow debtors to pay
the Chapter 13 filing fees in inétallments through their Chapter
13 Trustee plan payments.™ Mr. Shulman explains that it would
"simplify matters greatly" for chapter 13 debtors to be able to
pay filing fee installments fhrough the trustee -- a procedure
that he believes is already followed in some courts.

According to Mr. Shulman, chapter 13 debtors are often
confused about where to send payments. Starting soon after the
petition is filed, the debtor musf send payments to the trustee
for distribution to creditors. The debtor also may have to send
separate filing fee installments to the clerk and, in many cases,
the debtor must send payments to utility companies for deposits.
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-~ At least four payments that now must be paid to the clerk could
be avoided if filing fee installments could be paid to the

trustee together with plan payments. Mr. Shulman then added:

o
1 "More importantly, payments to the Chapter 13

- Trustee are usually taken directly from the debtor’s

= wages and there is a much greater likelihood that they

E\ will smoothly arrive if the payments are made through

that channel rather than through individual money
orders or cash from the debtor (the clerks will not
accept personal checks from bankruptcy debtors)."

For discussion purposes, I drafted the attached proposed

§

amendments to Rule 1006(b). This amendment would permit the

LI B

debtor to pay, or arrange for payment, of the filing fee
installments to the chapter 13 trustee.

A guestion that is likely to arise is whether a chapter 13

3 3

trustee who receives and transmits installment fees to the clerk
is entitled to receive compensation for that service. In most

districts that have a high volume of chapter 13 cases, a standing

1 3

trustee is appointed under 28 U.S.C. § 586(b). Compensation for

standing chapter 13 trustees are based in part on a percentage

C
- fee to be collected "from all payments received by [the standing
ij trustee] under plans in the [chapter 13 cases]." 28 U.S.C. §

| 586(e) (2). If the debtor pays the filing fee to the trustee, and
Ej the trustee sends it to fhe clerk, it appears to me that the

receipt and transmission of the filing fee installments are not
"under a plan" and, therefore, a standing trustee may not be

entitled to a percentage fee for that service.

7 073

If the trustee in a chapter 13 case is not a standing

L

trustee, reasonable compensation (not exceeding "five percent

3 1



upon all payments under the plan") may be allowed by the court in
accordance with §§ 326(b) and 330 of the Code. Althougﬁ it would
be unlikeiy, a court in its discretion could award reasonable
compensation to é trustee, other than a standing trustee, for
servicéSjperformed in receiving and transmitting filing fee
instaliﬁenﬁs. |

In‘ﬁrafting thé Committee Note, I added a paragraph
expresgiﬁg the vithhat the trustee is not entitled to a
percentagewfee based on collection and transmission of filing fee
installﬁents.u Althéugh I believe that this paragraph is
accuraﬁe, the trustee’s right to receive a fee is statutory and
would not be controlled by an advisory committee note.

In connection witﬁ Mr. Shulman’s letter, I contacted the
president of the National Association of Chapter 13 Trustees
("NACTT"). I havé not yet received his views on this proposal,
but I hope to discuss it with him, as well as with John Logan,

prior to the February meeting.
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Rule 1006. Filing Fee
(a) GENERAL REQUIREMENT. Every petition shall be
accompanied by the prescribed filing fee except as provided

in subdivision (b) of this rule. For the purpose of this

rule, "filing fee'" means the filing fee prescribed by 28

U.S.C. § 1930(a)(1)~-(a)(5) and any other fee prescribed by

the Judicial Conference of the United States pursuant to 28

U.5.C. § 1930(b) that is payable to the clerk upon the

commencement of a case under the Code.

(b) PAYMENT OF FILING FEE IN INSTALLMENTS.

(1) APPLICATION FOR PERMISSION TO PAY FILING FEE
IN INSTALLMENTS. A voluntary petition by an individual
shall be accepted for filing if accompanied by the
debtor’s signed application stating that the debtor is
unable to pay the filing fee except in installments.
The application shall state the proposed terms of the
installment payments and that the applicant has neither
paid any money nor transferred any property to an
attorney for services in connection with the case.

(2) ACTION ON APPLICATION. Prior to the meeting
of creditors, the court may order the filing fee paid
to the clerk or grant leave to pay in installments and
fix the number, amount and dates of payment. The
number of installments shall not exceed four, and the
final installment shall be payable not later than 120

days after filing the petition. For cause shown, the
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court may extend the time of any installment, provided
the last installment is paid not later than 180 days

after filing the petition.

(3) PAYMENTS TO CHAPTER 13 TRUSTEE. In a chapter

13 case, if leave is granted to pay the filing fee in

installments, any installment of the filing fee may be

paid to the chapter 13 trustee who shall forthwith

transmit tﬁe installment to the clerk.

3> (4) POSTPONEMENT OF‘ATTORNEY’S FEES. The
filing fee must be paid in full before the debtor or
chapter 13 trustee may pay an attorney or any other
person who renders services to the debtor in connection

with the case.

COMMITTEE NOTE

The Judicial Conference prescribes miscellaneous
fees pursuant to 28 U.S.C. § 1930(b). In 1992, a $30
miscellaneous administrative fee was prescribed for all
chapter 7 and chapter 13 cases. The Judicial
Conference fee schedule was amended in 1993 to provide
that an individual debtor may pay this fee in
installments.

Subdivision (a) of this rule is amended to clarify
that every petition must be accompanied by any fee
prescribed under 28 U.S.C. 1930(b) that is required to
be paid when a petition is filed, as well as the filing
fee prescribed by 28 U.S.C. § 1930(a). By defining
"filing fee" to include Judicial Conference fees, the
procedures set forth in subdivision (b) for paying the
filing fee in installments will also apply with respect
to any Judicial Conference fee required to be paid at
the commencement of the case.

Subdivision (b) is amended to permit a debtor in a
chapter 13 case to pay fee installments to the chapter
13 trustee for transmission to the clerk. Debtors in
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chapter 13 cases are required to send payments to the
trustee for distribution to creditors. These payments

to the trustee begin prior to confirmation of the plan,

See § 1326 of the Code. It would simplify matters for
the debtor to have the option of sending filing fee
installments to the trustee together with plan
payments. Moreover, if plan payments are made to the
trustee directly from the debtor’s wages or from
another source, the debtor could arrange for fee
installments to be paid in the same manner.

The payment of filing fee installments to a
chapter 13 trustee, and transmission of the
installments by, the trustee to the clerk, are not
payments under the plan and therefore, should not be
considered in determining any compensatlon, oxr
limitation on compensation, that is based on a
percentage of payments under a plan. See 11 U.S.C.

§ 326(b); 28 U.S.C. § 586(e).
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Telephone: (703) 803-7040
Facsimile: (703) 802-0207

December 2, 1993

Professor Allen Resnick
Hofstra University School of Law
Hempstead, NY 11550

Re: Proposed change in Bankruptcy Rule 1006

Dear Professor Resnick:

I am writing you as the president of the National
Association of Consumer Bankruptcy Attorneys, an
organization of attorneys representing consumer bankruptcy
debtors, with members in over 45 states, the District of
Columbia, and Puerto Rico.

NACBA has reviewed various consumer bankruptcy issues
which we believe need to be addressed. One of the issues
which we have identified as a problem is the manner in
which filing fees are required to be paid where the debtor
is represented by an attorney. We believe this problem
could be easily addressed by a change in Bankruptcy Rule
1006. Specifically, NACBA is requesting that Rule 1006 be
changed to allow debtors to pay the Chapter 13 filing fees
in installments through their Chapter 13 Trustee plan
payments.

In most Chapter 13 cases, the debtor does not pay
attorneys’ fees to his or her attorney prior to filing a
case, and is therefore eligible to pay the filing fee in
installments. We think that it would simplify matters
greatly for consumer debtors if those filing fee
installments could be paid through the Chapter 13 Trustee.

I understand that this procedure is already followed in
some Courts.

However, in most Courts presently, the debtors are
often confused about where to send payments, since at the
outset of the case they must send installment payments not
only to the Trustee, but also to the clerk for installment




National
Association
of
Consumer

Bankruplcy |

Attorneys

Page Two

Professor Allen Resnick

Hofstra University School of Law
Hempstead, NY 11550

page 2.

filing fees and often to utility companies for deposits, as
well., By permitting the filing fee to be paid through the

Chapter .13 Trustee,. at least four separate payments:

required of the debtor could be avoided.

More importantly, payments to the Chapter 13 Trustee
are usually taken directly from the debtor’s wages and
there is a much greater likelihood that they will smoothly
arrive if the payments are made through that channel rather
than through individual money orders or cash' from the
debtor (the clerks will not accept personal checks from
bankruptcy debtors).

I would appreciate it 1if you could present this
proposal to the Rules Committee for possible action.

Very truly yours,

S Ll

IKE SHULMAN
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Form B3-1
12/93
UNITED STATES BANKRUPTCY COURT
for the
District of
Inre Case No.
Chapter

, Debtor

APPLICATION TO PAY FILING FEE AND ADMINISTRATIVE FEE IN INSTALLMENTS

In accordance with Fed. R. Bankr, P. 1006 and Item 8 of the Judicial Conference Schedule of Fees for

Bankruptcy Courts, application is made for permission to pay the filing fee and administrative fee on the following
terms:

with the filing of the petition, and the balance of
in installments, as follows:*

© o

on or before
on or before
on or before
on or before

o Y O

I certify that I am unable to pay the filing fee or the administrative fee except in installments. I further certify
that I have not paid any money or transferred any property to an attomey or any other person for services in
connection with this case or in connection with any other pending bankruptcy case and that I will not make any

payment or transfer any property for services in connection with the case until the filing fee and the administrative fee
are paid in full,

Date:

Applicant

Address of Applicant

ORDER

IT IS ORDERED that the debtor

pay the filing fee and the administrative fee in installments on the terms set
forth in the foregoing application.

IT IS FURTHER ORDERED that until the
not pay, and no person shall accept, any money fo
relinquish, and 5.0 person shall accept, any prope

filing fee and the administrative fee are paid in full the debtor shall
T services in connection with this case, and the debtor shall not
Tty as payment for services in connection with this case.

BY THE COURT

Date:

* The number of installments shall not exceed four, and the final installment shall be payable not later than 120 days
afier filing the petition. For cause shown, the court may extend the time of any installment, provided the last
installment is paid not later than 180 days after filing the petition. Fed. R. Bankr. P, 1006(B)(2).
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AGENDA ITEM - 7
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER
RE: PROPOSED AMENDMENT TO RULE 8002 REGARDING

FILING OF NOTICE OF APPEAL BY AN INMATE

DATE: JANUARY 7, 1994

In Houston v. Lack, 487 US 266 (1988), the Supreme Court

held that a pro se prisoner’s notice of appeal in a habeas corpus
case was "filed" at the time it was delivered to prison
authorities for forwarding to the district court clerk, rather
than the time it was received by the court clerk. The Court
based its holding on the unique circumstances confronting a pro
se prisoner, as well as the absence of any provision in the
Federal Rules of Appellate Procedure defining when "filing" of a
notice of appeal occurs.

In response to the Court’s decision in Houston, F.R.App.P. 4
was amended, effective December 1, 1993, to add a new subdivision
(c) that provides as follows:

(c) APPEAL BY AN INMATE CONFINED IN AN INSTITUTION. If
an inmate confined in an institution files a notice of
appeal in either a civil case or a criminal case, the notice
of appeal is timely filed if it is deposited in the
institution’s internal mail system on or before the last day
for filing. Timely filing may be shown by a notarized
statement or by a declaration (in compliance with 28 U.S.C.
§ 1746) setting forth the date of deposit and stating that
first-class postage has been prepald In a civil case in
which the first notice of appeal is filed in the manner
prov1ded in this subdivision (c), the 1l4-day period provided
in paragraph (a) (3) of this Rule 4 for another party to file
a notice of appeal runs from the date when the district
court receives the first notice of appeal. 1In a criminal
case in which a defendant files a notice of appeal in the
manner provided in this subdivision (c), the 30-day period
for the government to file its notice of appeal runs from

. the entry of the judgment or order appealed from or from the




district court’s receipt of the defendant’s notice of
appeal.® '

The Committee Note to F.R.App.R. 4(c) explains the amendment
as follows:

"In Houston v. Lack, 487 U.S. 266 (1988), the
Supreme Court held that a pro se prisoner’s notice of
appeal is ‘filed’ at the moment of delivery to prison
authorities for forwarding to the district court. The
amendment reflects that decision. The language of the
amendment is similar to that in Supreme Court Rule
29.2.

Permitting an inmate to file a notice of appeal by
depositing it in an institutional mail system requires
adjustment of the rules governing the filing of cross-
appeals. In a civil case, the time for filing a cross-
appeal ordinarily runs from the date when the first
notice of appeal is filed. If an inmate’s notice of
appeal is filed by depositing it in an institution’s
mail system, it is possible that the notice of appeal
will not arrive in the district court until several
days after the ‘filing’ date and perhaps even after the
time for filing a cross-appeal has expired. To avoid
that problem, subdivision (c) provides that in a civil
case when an institutionalized person files a notice of
appeal by depositing it in the institution’s mail
system, the time for filing a cross-appeal runs from
the district court’s receipt of the notice. ' The
amendment makes a parallel change regarding the time
for the government to appeal in a criminal case.®

Notice that the new provision applies to any "inmate
confined in an institution," not only to prisoners.

In July of 1993, the Court of Appeals for the Third Circuit
was faced with the issue of whether a joint notice of appeal
filed by pro se prisoners appealing from the dismissal of their
chapter 13 petitions was deemed filed when it was delivered to
prison authorities addressed to the clerk of the bankruptcy court
with postage prepaid.; In re Flanagan, 999 F2d 753‘(3rd Cir.

1993) (copy 'attached). In Flanagan, the notice of appeal was
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delivered to prison authorities for mailing on the last day for
filing, but the notice was stamped "filed" by the clerk when
received eight days after the time to appeal had expired. The

Court of Appeals, applying the rationale of Houston v. Lack to

the filing of a notice of appeal under Bankruptcy Rule 8002, held
that the notice was timely filed when it was deposited with
prison officials.

I think it is important for the Advisory Committee to focus
on the issue raised in Flanagan with a view toward amending Rule
8002. The present state of the law could be a trap -- lawyers
wﬁo rely on the apparent finality of an order or judgment of the
bankruptcy court because the docket fails to indicate that a
timely notice of appeal has been filed may be unaware of the
judge-made rule that a party who is a prisoner may timely file a
notice of appeal by delivering it to a prison official. If the
Committee agrees with the result in Flana an, it should be
codified as a warning to all parties who may rely on the finality
of an order. If the Committee believes that the holding in
Flanagan should be limited, a rule amendment would be necessary
for that purpose.

It appears to me that the result in Flanagan was just, and I
agree with the substance of F.R.App.R. 4(c). Nonetheless, a
factor that should be considered by the Advisory Committee is
that there is often a greater need for certainty regarding the
finality of orders and judgments in bankrupfcy cases than in

other civil and criminal actions. This need is manifested by



certain provisions of Part VIII of the Bankruptcy Rules. For
example, Appellate Rule 4(a)(5) allows a district court, based on
excusable negiéct or good cause, £o pérmit a pafty to file a
nofice of appeal after expiration of the filing period so long as
the motion to éxtené the time is‘filed within‘30 days after
expiration of the appeal period. Bankruptcy Rule 8602(c)
contains a similar brovision permittiné the céurt, based on a
finding of excusable neglect, to extend the time to file a notice
of appeal if requested within 20 days after expiration of the
appeal period. Howeveg, Rule 8002{c) expressly limits the
court’s power to extend the time for filing a noticeﬁof appeal
based on excusable neglect. The court may extend the time to
appeal only "if the judgment or order appealed from does not
authorize the sale of any property or the obtaining of credit or
the incurring of debt under § 364 of the Code; or is not a
judgment or order approviné a disclosure statement, confirming a
plan, dismissing a case, or converting a case to a case under
another éhapter of the Code."™ It is interesting to note that the
debtors in Flanagan would not have had the right to an extension
of time bésed on excusable neglect because they were appealing an
order dismissing their chapter 13 cases. |

1f the Committee recommends the amendment of Rule 8002 to
conform\generally t& Appellate Rule 4(c), the Committee should
also decide whether there should be any limitations on the
provision. For exémple, a rule fixing the filing date as the

date that the inmate places the notice of appeal in the internal
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mail system could be made inapplicable to some or all of the

types of orders and judgments that now are immune from the

excusable neglect doctrine in Rule 8002(c¢c). Protection of an
inmate’s right to appeal -- whether it is the inmate’s bankruptcy
case or someone else’s -- should be weighed against the need for

certainty and finality regarding certain types of orders.

To assist in the discussion of this\issue, I prepared the
following alternative dréfts of a new subdivision (d) to Rule
8002. The language of "Alternative A" is very similar to the
language of the new F.R.App.R. 4(c) that became effective last
month. "Alternati?e B" conforms Rule 8002 to Appellate Rule 4(c)
with respect to all orders and judgments when the inmate is the
debtor in the case, but carves out certain types of orders and
jﬁdgments (taken from the list of those that are carved out of
the excusable neglect doctrine in Rule 8002(c)) when the inmate
is not the debtor in the case. When the inmate is the debtor,
there is greater likelihood that parties in interest will know
that the debtor is an inmate and will take into consideration the
inmate’s ability to preserve the right to appeal by depositing
the notice of appeal in the internal mail system. Parties in
interest are not as likely to know that one of many creditors or
shareholders of the debtor is an inmate. Of course, the
Committee may wish to use "Alternative B" without making the
distinction between the inmate as debtor and the inmate who is

not the debtor.
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Alternative A:

Rule 8002. Time for Filing Notice of Appeal

* * * *

(d) FILING BY INMATE. If an inmate confined in an

institution files a notice of appeal, the notice of appeal

is timely filed if it is deposited in the institution’s

internél mail system on or before the last day for filing.

Timely filing may be shown by a notarized statement or by a

declaration (ih compliance with 28 U.S.C. § 1746) setting

forth the date of deposit énd‘statinq that first class

postadge has béen prepaid. If the first notice of appéal is

filed in the manner provided in this subdivision (d4), the

period provided in subdivision (a) of this Rule 8002 for

another party to file a notice of appeal runs from the date

when the clerk receives the first notice of appeal.

COMMITTEE NOTE

Subdivision (d) is added to conform this rule to
the 1993 amendment to F.R.App.P. 4(c) and to reflect
the decision in In _re Flanagan, 999 F2d 753 (3rd Cir.
1993), where the court of appeals held that a pro se
prisoner’s notice of appeal from an order of the
bankruptcy court is ‘filed’ at the moment of delivery
to prison authorities for forwarding to the bankruptcy
court. The language of the amendment is similar to
that in F.R.App.R. 4(c). See alsoc Houston v. Lack, 487
U.S. 266 (1988).

Permitting an inmate to file a notice of appeal by
depositing it in an institutional mail system requires
adjustment of the rules governing the filing of cross

appeals. The time for filing a cross appeal ordinarily

runs from the date when the first notice of appeal is
filed. 1If an inmate’s notice of appeal is filed by
depositing it in an institution’s mail system, it is
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possible that the notice of appeal will not arrive in
the bankruptcy court until several days after the
’filing’ date and perhaps even after the time for
filing a cross appeal has expired. To avoid that
problem, subdivision (d) provides that when an
institutionalized person files a notice of appeal by
depositing it in the institution’s mail system, the
time for filing a cross appeal runs from the clerk’s
receipt of the notice.
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Alternative B:

Rule 8002. Time for Filing Notice of Appeal

* * ' * *

(d) FILING BY INMATE If an inmate confined in _an

o "
i 1

1nst1tut10n flles ‘a notice of appeal the notlce of appeal
e ,

is timely filed if it is dep051ted in the institution’s

internal mail system on or before the last day for filing if

(i) the inmate is the debtor in the case, or (ii) the order

or judgment appealed from does not authorize the sale of any

property or the obtaining of credit oxr the incurring of debt

under § 364 of the Code, or is not a Judgment or order

approving a disclosure statement, confirming a plan,

dismissing a case, or converting a case to a case under

another chapter of the Code. Timely filing may be shown by

a notarized statement or by a declaration (in conpliance

with 28 U.S.C. § 1746) setting forth the date of deposit and

stating that first class postage has been prebaid. If the

first notice of appeal is filed in the manner provided in

this subdivision (d), the period provided in subdivision (a)

of this Rule 8002 for another party to file a notice of

appeal runs from the date when the clerk receives the first

notice of appeal.

COMMITTEE NOTE

Subdivision (d) is added to conform this rule to
the 1993 amendment to F.R.App.P. 4(c) and to reflect
the decision in In re Flanagan, 999 F2d 753 (3rd Cir.
1993), where the court of appeals held that a pro se
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prisoner’s notice of appeal from an order of the
bankruptcy court is ‘filed’ at the moment of delivery
to prison authorities for forwarding to the bankruptcy
court. The language of the amendment is similar to
that in F.R.App.R. 4(c). See also Houston v, Lack, 487
U.S. 266 (1988).

The protection afforded an inmate under
subdivision (d) applies with respect to all appealable
orders and judgments if the inmate is the debtor.
However, this protection is not applicable with respect
to certain cateqorles of orders and judgments in cases
in which the inmate is not the debtor. If the inmate
is the debtor, ‘there is greater likelihood that parties
in interest will be aware of that fact and will take
into consideration the inmate’s ability to preserve the
right to appeal by depositing the notice of appeal in
the internal mail systen.

There is often a need for a greater degree of
certainty regarding the finality of certain types of
orders and judgments in bankruptcy cases. For example,
when closing a transaction in connection with
implementation of a chapter 11 plan, parties may rely
on the apparent inability of any party to appeal the
order of confirmation. The proponent of a chapter 11
plan may rely on the finality of the order approving
the disclosure statement before mailing vote
solicitation materials. These types of orders and
judgments in cases in which the inmate is not the
debtor may be appealed by a party confined to an
institution, but only if the notice of appeal is
presented, by mail or otherwise, at the clerk’s office
within the time limit for filing.

Permlttlng an inmate to file a notice of appeal by
depcsiting it in an institutional mail system requires
adjustment of the rules governing the filing of cross
appeals. The time for filing a cross appeal ordlnarlly
runs from the date when the first notice of appeal is
filed. If an inmate’s notice of appeal is filed by
depositing it in an institution’s mail system, it is
possible that the notice of appeal will not arrive in
the bankruptcy court until several days after the
'filing’ date and perhaps even after the time for
filing a cross appeal has expired. To avoid that
problem, subdivision (d) provides that when an
institutionalized person files a notice of appeal by
depositing it in the institution’s mail system, the
time for filing a cross appeal runs from the clerk’s
receipt of the notice.
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IN RE FLANAGAN 753
Cite as 999 F.2d 753 (3rd Cir. 1993)

serve as a basis for the imposition of sanc-
tions under Rule 11. The district court
should have engaged in further findings re-
garding the extent of the investigation con-
ducted. Cf Lony, 935 F.2d at 616 (bad faith
not needed to support imposition of sane-
tions).

Qur prior decisions make clear that the use
of the auxiliary verb “shall” in Rule 11 was
intended to surmount any hesitancy to issue
sanctions against attorneys and parties who
run afoul of the duty to conduct a reasonable
investigation. Lony, 935 F.2d at 617; Lieb,
788 F.2d at 157. While trial judges retain a
substantial measure of discretion with regard
to Rule 11, “[this discretion] is now directed
more to the nature and extent of sanctions
than to initial imposition.” 8 ~ Lieb, 788 F.2d
at 157.

At oral argument, Bradgate’s counsel of-
fered both a description of his investigation
and an explanation for his actions. He con-
ceded that he relied solely on his client’s
representations and did not independently
investigate the allegations in the complaint.
He also conceded that at the time he filed the
federal complaint, he sought to avoid state
court because he was involved in litigation
against the Chief Justice of the New Jersey
Supreme Court. On remand, the distriet
court should take heed of these statements
and conduct an appropriate inquiry.

We will vacate the district eourt’s denial of
Fellows, Read’s Rule 11 motion and remand
for further examination consistent with this
opinion. We express no opinion as to the
result the district court should reach on re-

. mand.

V.

For the foregoing reasons, we will reverse
the order remanding the federal case to state
tourt and instruct the distriet court to dis-
Mmiss that portion of these consolidated cases
after conducting further proceedings on the
Rule 11 motion. See Willy v. Coastal Corp,
—US. —— — 112 S.Ct. 1076, 1080, 117
LEd2d 280 (1992) (mposition of Rule 11

6. Weare mindful that a proposed amendment to
Rule 11 s pending before Congress. As revised,
- the ryle would provide that a court may, not
shall, impose sanctions upon finding a violation.

sanctions is not an adjudication on the merits
and, therefore, “does not raise the issue of a
district court adjudicating the merits of a
‘case or controversy’ over which it lacks jur-
isdiction”). That portion of these consolidat-
ed cases which was removed from state court
may be remanded to state court as the dis-
trict court had originally ordered.

XEY NUMBER SYSTEM

In re John Webster FLANAGAN,
Appellant,

Charles J. Dehart, III, Trustee.

In re Joseph Francis VALVERDE,
Appellant,

Charles J. Dehart, III, Trustee.
In re Michael SAVICH, Appellant,

Charles J. Dehart, III, Trustee.
Nos. 92-7438 through 92-7440,

United States Cowrt of Appeals,
Third Circuit.

Submitted Under Third Circuit Rule 12(6)
May 17, 1993.

Decided July 27, 1993.

The Bankruptey Court dismissed pro se
prisoners’ Chapter 13 petitions for failure to
comply with the income requirements for
Chapter 13 relief. Prisoners appealed. The
United States District Court for the Middle
Distriet of Pennsylvania, James Focht
MecClure, Jr., J., dismissed appeals as un-
timely. Appeal was taken. The Court of
Appeals, Hutchinson, Circuit Judge, held
that: (1) joint notice of appeal was deemed
filed at the moment notice was deposited

Thus, the emphasis we have previously articulat-
ed and reiterate here may vield to a wider discre-
tien among district court judges should the pro-
posed amendment come to fruition.
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with prison authorities, addressed to the
clerk of court with postage prepaid, and (2)
disposition of appeal from dismissal of the
petitions would not render moot appeal from
the Bankruptey Court’s denial of one debt-
or's sanctions motion.

" District Court order vacated ‘and matter
remanded. - R

1. Bankruptey &=3767

Bankruptey court order dismissing pris-
oners’ Chapter 13 petitions without prejudice
for failure to satisfy the income requirements
for Chapter 13 was “final” order for appeal
purposes; when the petitions were dismissed
for lack of income, the prisoners were faced
with a situation they could not cure so long
as they were incarcerated. 28 US.CA.
§ 158(a, d). -
See publication Words and Phrases
for other judicial constructions and def-
initions.
2. Bankruptey €=3782

Whether prisoners’ appeals to district
court from bankruptey court orders dismiss-
ing their Chapter 13 petitions were timely
was jurisdictional issue involving interpreta-
tion of Bankruptcy Rule over which the
Court of Appeals would eéxercise plenary re-
view. .

3. Bankruptey €=2129, 3773

Local rule, which had been adopted by
foderal district court and which provided spe-
cial filing rules for documents forwarded by
prisoners, did not apply to bankruptey appeal
filed by prisoners; local rules adopted by
district court under rule permitting district
court to adopt local rules do not apply to
proceedings in bankruptey and the local rule
in question had not been adopted or ap-
proved by the United States Supreme Court.
U.S.Dist.Ct.Rules M.D.Pa.,, Rule 806; Fed.
Rules Civ.Proc.Rule 83, 28 US.C.A.

4. Bankruptey <3773
Federal Courts =667
When pro se prisoner deposits notice of
appeal with prison authorities, addressed to
the clerk of court with postage prepaid, it is

1. Although Flanagan was listed as the attorney of

deemed filed at that moment for purposes of
the Federal Rules of Appellate Procedure
and the Federal Rules of Bankruptey Proce-
dure; therefore, pro se prisohers' joint notice
of appeal from. bankruptey court orders dis-
missing their Chapter 13 petitions without
prejudice were timely filed when they were
deposited with prison authorit‘ie‘s‘.‘ addressed
to.the clerk of court with “postag‘:‘e ‘prepaid, on
the last day for filing, F.R.A.P.Rule 4(a), 28
US.CA; ‘Fed.Rules " Bankr Proc.Rule
8002(a), 11 USCA" "

5. Bankruptcy &=2187

Fact that debtor cited Rule 11, rather
than Bankruptcy Rule 9011, in sanctions mo-
tion was insufficient, by itself, to deny debtor
relief. Fed.Rules Civ.Proc.Rule 11, 28
US.CA.; FedRules Bankr.Proc.Rule 9011,
11 US.CA.

6. Bankruptcy ¢=3781

Appeal from denial of Chapter 13 debt-
or’s motion to impose sanctions on attorney
would not become moot upon disposition of
appeal from order dismissing the underlying
bankruptcy petition; appeal from denial of
sanctions is collateral matter independent of
the underlying merits of bankruptey appeal.

John Webster Flanagan, pro se.
Joseph Francis Valverde, pro se.
Michael Savich, pro se.

James J. West, U.S. Atty.. Robert R.
Long, Jr., Asst. U.S. Atty,, Joseph J. Terz,
Office of U.S. Atty., Harrisburg. PA. for Us.

James J. West, U.S. Atty., Robert R.
Long, Jr., Asst. U.S. Atty., Harrisburg, PA,
for Joseph J. Terz.

Present: SLOVITER, Chief Judge.
HUTCHINSON and ROTH, Circuit Judges.

OPINION OF THE COURT
HUTCHINSON, Cirenit Judge.

Appellants, John W. Flanagan. Joseph F.
Valverde and Michael Savich, prisoners pro-
ceeding pro se! appeal orders of the United

record for himself and the other two appeliants
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.States District Court for the Middle District

of Pennsylvania dismissing as untimely their
appeals from Chapter 13 bankruptcy court
orders. The bankruptey court dismissed
without prejudice their petitions under Chap-
ter 13 of the Bankruptey Code for failure to
meet the § 109(e) income requirements for
relief under that Chapter. The district court
dismissed their appeals as untimely because
their joint notice of appeal was not received
and stamped filed by the Clerk of the Bank-
ruptey- Court until eight days after the ten-
day period that Bankruptey Rule 8002 allows
for filing an appeal. The prisoners assert
that their deposit of the notice of appeal with
prison authorities for forwarding to the clerk
within the ten days allowed 'should be
deemed a timely filing. ‘

All three prisoners’ cases present the
question whether the rule announced in
Houston v. Lack, 487 U.S. 266, 108 S.Ct.
2379, 101 L.Ed.2d 245 (1988) applies to a pro
se prisoner’s appeal to a district court from
an order of a bankruptcy court. This is an
issue of first impression in this Court.

For the reasons that follow, we hold that
the 1‘§ti0nale of Houston controls this case
and that the prisoners’ notice of appeal was
timely filed when it was deposited with pris-
on officials, addressed to the clerk with post-
age prepaid, on the last day for filing. Aec-
cordingly, we will vacate the order of the
distriet court and remand for further pro-
ceedings consistent with this opinion. We
also hold the district court erroneously con-
sidered Savich’s appeal of the bankruptey
court'’s order denying his motion for sane-
tions against a government attorney as moot
following the order dismissing his underlying
bankruptey proceeding. On remand, there-
fore, the district court is instructed to recon-
sider that issue on its merits.

I

The bankruptey court had jurisdiction over
the prisoners’ cases under 28 U.S.CA.

in the bankruptcy court, he is not admitted to
Practice before this Court. Therefore, as the
© district court did, we will treat all three actions
3s filed pro se. See In re Flanagan et al., Civ.
Nos. 3:CV-92.792, 793, 794 and 795, slip op. at
I'n. 1 (M.D.Pa. June 30, 1992), vacated on other

§ 157(a) (West Supp.1993). It dismissed
their Chapter 13 bankruptey petitions with-
out prejudice, see 11 U.S.C.A. § 349(a) (West
1993) (favoring dismissals without prejudice),
because none of them had regular incomes
sufficient to meet 11 U.S.C.A. § 109(e)’s in-
come preconditions for Chapter 13 relief.
We have held, in other contexts, that orders
dismissing a complaint without prejudice are
not final unless plaintiff can no'longer amend
the complaint. See Bovelli v. City of Read-
ing, 532 F.2d 950, 951-52 (3d Cir.1976) (per
curiam) (order dismissing case without preju-
dice not final or appealable because “the
deficiency may be. corrected by the plaintiff
without affecting the cause of ‘action”); see
also Newark Branch, NAACP v. Town of
Harrison, 907 F.2d:1408, 1416-17 (3d Cir.
1990); Czeremcha v. International Assoc. of
Machinists and Aerospace Workers, AFL~
CIO, 724 F.2d 1552, 1554&11‘1"5}1 Cir.1984)
(noting distinction between dismissal of the
action and dismissal of the cormplaint).

_[11 We have never applied that principle
to an order dismissing a bankruptcy petition.
We have, however, adopted an exception to
the rule that a dismjis‘slgl\without prejudice is
not final and appealable; 'when a “plaintiff
cannot or will not bring a second action”
because that inability or unwillingness elimi-
nates the “risk of multiple litigation” which is
at the core of the finality principle. Trevino-
Barton v. Pittsburgh Nat’l Bank, 919 F.2d
874, 878 (3d Cir.1990). In Welch v. Folsom,
925 F.2d 666, 668 (3d Cir:1991), we applied
this exception to Borelli’s ﬁﬂon«ﬁnality rule in
holding the dismissal of a. pro se in forma
pauperis complaint for failure to effect ser-
vice of process was final and appealable when
the prisoner had no means of paying for the
service necessary to cure the defect because
that inability eliminated the possibility of a
second suit. ' Id. Similarly, when the prison-
ers in these cases had their petitions for
relief under Chapter 138 dismissed because of
a lack of income, they were faced with a
situation they cannot cure so long as they are

grounds, In re Flanagan et al,, Civ. Nos. 3:CV-
92-792, 793, 794 and 795 (M.D.Pa. July 2, 1992).
By order entered August 27, 1992, we consolidat-
ed the three prisoners’ appeals at Nos. 92-7438,
7439, and 7440 for disposition on the merits.
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incarcerated. Therefore, a second action

- posing that problem is not likely, and the
. order dismissing their petitions for relief
. without prejudice is, in practical effect, a

final order that conclusively determines the

. prisoners’ rights to avoid the Bureau of Pris-

ons’ regulation diverting their prison wages

to payment of the’ obligations they seek to

avoid..

[2] Accordingly, we believe the rationélé

of our cases holding orders dismissing a com- -

plaint without prejudice lack the finality that
isa prer‘e‘qui‘site to:appeal has no application

" here. - Therefore, the district court had juris-

diction Gver 'the orders of the bankruptey
court in question utider 28 US.C.A. § 158(2)
(West Supp.1993). 'We have jurisdiction over
the appéai from’ the. district court’s final or-
der distiissing the bankruptcy appeals as
untimeljunder 28 U.S.C.A. § 158(d) (West
Supp.1993). The issue of whether the pris-
onérs’ appeals to the distriet court were
timely is, on this reeord, a jurisdictional issue
involving inth'pl'etatipn of Bankruptcy Rule
8002, oyér vs:hich we. exercise plenary review.
In re Universal Minerals, Inc., 755 F.2d 309,

© 312 (34 Cir.1985) (failure to file timely notice

of appe,;a‘lui ‘f\I}’OH\l‘i bankruptey court order de-
prives diétrict court and also this Court of
juﬂ§diegéqn).

| I1. Application of Houston v. Lack

‘Appellants had filed voluntary Chapter 13
bankruptcey. petitions in the United States
Bankruptcy Court for the Middle District of

T

_ Pennsylvania under 11 U.S.CA. § 1301-30

(West 1979 & Supp.1993) after the United
States :Bureau of Prisons introduced a “Fi-
nancial Responsibility” program to collect
money . that prisoners owed to the federal
government. The Bureau of Prisons devised
.a prog}'am; of payments said to be voluntary
but which the prisoners allege punishes any

2. The. United States is not a party to Flanagan's
or Savich’s appeal. Savich had only one credi-
tor because his debt arose out of a restitution
order from a New York state court. Valverde
. allegedly owes money to the federal government
and Internal Revenue Service for tax liens as-
sessed against him. Flanagan disputes the iden-
tity O;f his creditors.

3. The bankruptcy court's order dismissed the
Chapter 13 petitions of the three appellants in

prisoner who does not agree to make the
payment. The three prisoners who filed
these appeals had agreed to a proposed pay-
ment plan and made payments on it for over
a year and a half. After: the bankruptey
cotirt agreed to accept payment, of the filing
feé in eachof the bankruptcies. in install-
fénts, ‘the ‘United States filed” motions to
dismiss'? and'ithe Chapter' 13 Trustee filed
objéctions to 'the prisoners’ ‘proposed wage
earher plans.- Iii each case, the bankruptey
court treated the Trustee’s objections as mo-
tions to disthiss. - Becuse the appellants did
not have ‘the reguldr income 11 U.S.CA.
$§' 109(e), 101(3) redtires, it dismissed the
‘phisoners” Chapter 13ipetitions without prej-
ddice by order dated May 8, 19923 The
prisoners received the! ¢rders dismissing
their petitions from prison authorities on
Monday, May 11.- On May 18, the last day
for filing, they signed a joint notice of appeal
dated that day and deposited it with prison
authorities addressed to the Clerk of the
Bankruptey Court , with postége prepaid.
The last sentence in the notice states that the
prisoners filed it on May 18 “by placing same
in the legal mail box at USP-Lewisburg
properly packaged and aﬁ@‘éssed with the
proper amount of postage thereon in accor-
dance with the dictates of Houston v. Lack,
487 U.S. 266 [108 S.Ct. 2379, 101 L.Ed.2d
245] (1988).” Brief for App}ellant Flanagan
at 27-28.  These facts are not contested.!
The bankruptey court jstampéd the notice of
appeal as filed on May 26, 1992, eight days
after the appeal pejrio;fi had expired.

On June 30, 1992, the district court en-
tered an order affirming the bankruptey
court. A written. opinion addressing the
merits of the bankruptey court’s actions ac-
companied the order. It gave two reasons
for affirming the bankruptcy cowrt’s dismiss-
al of the petitions, only one of which the

this case as well as one other individual, Richard
Viccarone. We dismissed Viccarone's appeal, at
our docket No. 92-7441, on January 14, 1993 for
failure to file a brief and appendix.

4. 1In Swmith v. Evans, 853 F.2d 155, 162 (3d
Cir.1988), we held that this is sufficient to estab-
lish that the notice was, in fact, given to prison
officials for mailing on that date.

———

==

S

o

Pk

~

s W s W sones WS oy

U I

]

~

7

1




G T A T R N S

{3

™ 73

1 3

1

1

i

1

LU S S R

3

IN RE FLANAGAN 757
Cite as 999 F.2d 753 (3rd Cir. 1993)

banluuptcy coult had addressed. The dis-
trict court agreed with the bankruptey
court’s holding that the petitions should have
been dismissed because the prisoners had
insufficient regular income to meet the re-
quirement of 11 U.S.C.A. § 109(e), Alter-
nately, the district court held the prisoners
did not owe noncontingent, liquidated and
unsecured debts of less than $100,000 as also
required by that section.

On July 2, 1992, the district court with-
drew the opinion and order it had entered
June 30, 1992 dismissing the prisoners’ peti-
tions on their merits and entered instead an
order dismissing the appeal for lack of juris-
diction because it was untimely.® The pris-
oners’ joint notice of appeal was not filed
within ten days of the date that the bank-
ruptey court entered its order of dismissal.
See Bankr.Rule 8002 (requiring notice of ap-
peal to be filed within ten days).® The appel-
lants argue that Houston, which held an
appeal from an order denying a prisoner’s
petition for writ of habeas corpus was timely
filed when delivered to prison officials for
mailing, should be extended to cover appeals
from orders dismissing prisoners’ bankruptey
petitions.. If the Houston rationale applies,
the prisoners’ notice of appeal would be time-
ly filed because they deposited it with prison
authorities within the ten days allowed by
Bankruptey Rule 8002.

In Houston, the, Supreme Court applied
Federal Rule of Appellate Procedure 4(a)(1).
It requires appeals to be filed within thirty
days. The Court held that a pro se prison-
er’s notice of appeal in a habeas corpus case
was filed at the moment it was delivered to
prison authorities for forwarding to the dis-
trict court. Houston, 487 U.S. at 270, 108
S.Ct. at 2882 (citing Fallen v. United States,
378 U.S. 139, 84 S.Ct. 1689, 12 L.Ed.2d 760
(1964)). First pointing out that Federal Rule
of Appellate Procedure 4(a)(1) did not define
when “filing” oceurs, id. 487 U.S. at 273, 108
S.Ct. at 2383, the Supreme Court went on to

S. The district court stated that at the time it
issued the June 30 opinion it was unaware of the
United States’ pending motion to dismiss the
appeal as untimely. We express no apinion on
the merits of appellants’ claims because the dis-
trict court withdrew its June 30, 1992 opinion
and order.

examine the unique circumstances confront-
ing a prisoner proceeding pro se. It noted
among them a pro se prisoner’s inability to
take the steps other litigants can to monitor
the processing of a notice of appeal and
ensure that the clerk receives and stamps it
within the appeal period. Id. at 270-71, 108
S.Ct. at 2382-83. The Supreme Court also
pointed out that a pro se prisoner does not
have counsel to see that such notice is timely
received by the clerk. Id. at 271, 108 S.Ct.
at 2382. Thus, pro se prisoners who must
use the mails to file documents and cannot
personally travel to the cle1 K’s office to do so
are unlike other civil htigants who choose the
mail for filing and must bear the risk of late
delivery that is attendant on the means of
filing he has chocen to use. Jd. The Su-
preme Court then ‘pointed out if there is a
delay attributable to prison ‘authorities rath-
er than postal procedures, a prisoner is un-
likely to be able to prove that the late filing
resulted from the prison’s delay in depositing
the appeal in the mail or the clerk’s failure to
properly stamp t};‘;e notice when it is received.
Id. ' :

In addition, the Court reasoned that its
rejection of a mail box rule in other situa-
tions because of the difficulty in determining
the time of deposit does not apply to a pris-
oner because prison authorities are in a posi-
tion to easily show when a document was
received or mailed under established prison
procedures for recording the date and time
at which papers are received by prison offi-
cials in the prison’s mail room. Id. at 275,
108 S.Ct. at 2384. The Supreme Court cre-
ated “a bright-line rule, not an uncertain
one,” id., by, holding that “the notice of ap-
peal was filed at the time [the habeas] peti-
tioner delivered it to the prison authorities
for forwarding to the court clerk.” Id. at
276, 108 S.Ct. at 2385.

[3,4] We believe the Houstorn rationale is
also controlling on a pro se prisoner’s appeal

6. Bankruptcy Rule 8002 was promulgated pursu-
ant to the United States Supreme Court’s author-
ity “to prescribe by general rules, the forms of
process, writs, pleadings, and motions, and the
practice and procedure in cases under Title 11.”
28 U.S.C.A. § 2075 (West 1982).
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to a district court from a final order of a
bankruptey court. Bankruptey Rule 8002(a),
requiring that the notice of appeal be filed

within ten days after entry of the order

appealed from, like Federal Rule of Appel-
late Procedure. 4(a), fails to define “filing.”

The Advisory Committee’s, Notes to Bank-
ruptcy Rule 8002(a) state that it is an adapta-
tion of Federal Rule of Appellate Proce “““
4(a). See also In re Umversal Minerals,
Inc.,. 755 B‘2d at. 312 Houlston construes
“ﬁ]mg” for pro se prlsoners ‘under 4(2) to
mean the date a p"ro se pnsoner dep051ts his
notice of appeal postage pre ald‘ in the pris-

appeal : e. bankruptcy courtlorder faces .pre-
cisely the same problems as a’ pmsonez who
wishes to ﬁle a pro se appeal from an order
chsmlssmg 'h abe1as petition. Therefore, we
believe the ‘ston rule should be extended
to bankruptcy appeals Cf. Vogelsang .
Patterson Déntal Co., 904 F.2d 427, 430 & n.
3 (8th Clr 1990) ‘(Houston ‘applies to filing
under Federal Rule of Appeliate Procedure
4(a) and B: “‘mkruptcy Rule 8002(a) because
rules are pr aetmally identical) (dicta). Bank-
ruptcy appeals present a strong case for the
application of Houston’s prison mailbox rule
because. the tlme for appeal under Rule
8002(a) is. only ten days instead of the thirty
days the Houston appellants had to appeal
the or der dismissing Houston’s habeas peti-
tion. See Umted States v. Grana, 864 F.2d
312, 315 (3d Clr 1989) (where appeal period is
short, even shght delay can compromise pris-
oner’s right to appeal) (citation omitted).®

In Swmith v. Evans, 853 F.2d 155, 161-62
(3d Cir.1988), this Court considered Hous-
ton’s application to Federal Rule of Civil
Procedure 59(e) motions for reconsideration.

of orders dismissing § 1983 actions. Rule

7. The appellants allege that Local Rule 806 of the
Middle District of Pennsylvania controls the ap-
peal from the bankruptcy court to the district
court. Local Rule 806 provides special filing
rules for documents forwarded by prisoners.
The Local Rules, adopted pursuant to Federal
Rule of Civil Procedure 83, do not apply to
proceedings in bankruptey. Local Rule 806 has
not been adopted or approved by the United
States Supreme Court. See- Fed.R.Civ.P. 8l.
Thercfore, it does not apply to this case.

8. On April 22, 1993, the United States Supreme
Court approved an amendment to Federal Rule

ure

59(e), like Bankruptcy Rule 8002(2), allows
only ten days for filing instead of the thirty
days Federal Rule of Appellate Procedure
4(a), the rule in Houston, allows. In Smith,
we held that Houston would not save the
szth appeal because ‘we [could not] con-
clude that prison delay in transmitting
Smlth’s mot;on contributed to the lateness of
the motion.” Zd at 162. Smith had submit-
ted his motion on VIay 18, 1987, but the order
he appealed from was entered April 23, 1987.
Therefore, “when Smith'put his motion in the
envelope (even before he gave it ‘to prison
anthorities to mail) his motion was untimely.”
Id. In this respect, Smith is plainly distin-
guishable. Here, the prisoners have shown
they delivered their joint notice of appeal to
the prison mail room within the ten days
Rule 8002(a) allows.

Houston requires no more of a prisoner
than a delivery of his notice of appeal to
prison authorities within the filing period. If
this task is completed, the notice is deemed
“filed” when the prisoner turns it over to the
prison authorities. Once that Bappens, it
passes out of the pro se prisoner’s control
and he or she can do nothing more to insure
its arrival at the clerk’s office in time. Cf.
Grana, 864 F.2d at 316 (Houston held appli-
cable to pro se prisoner’s metlon to correct
presentence investigation repmt alleged
negligent delay by prison ofﬁc‘als in trans-
mitting notice of final order to incarcerated
pro se litigant so that he did not receive it
until seventeen days after order was entered
and seven days after appeal period expired
was excluded from filing period).

In this case, however, there is no allegation
of delay by the prison in transr}nitting the
notice to or from postal authorities. The

of Appellate Procedure 4, codifying the Houston
rule, and transmitted it to Caongress for its ap-
proval, as required by 28 US.C.A. § 2074(a)
{West Supp.1993). Pxoposcd new Rule 4(c)
would provide:

If an inmate confined in an institution files a
notice of appeal in either a cwﬂ case or a
criminal case, the notice of appeal is timely
filed if it is deposited in the institution’s inter-
nal 'mail system on or before the last day for
filing.

H.R.Doc. No. 103-72 at 12, 103d Cong., Ist Sess.

(April 22, 1993).
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United States contends slow mail should not
justify Houston’s application and that some
allegation of actual delay on the part of pris-
on officials is required. See Grang, 864 F.2d
at 316 (prison delay should not count against
prisoner); cf. Wilder v. Chairman of Cent.
Classification Bd, 926 F.2d 367, 371 (4th
Cir.), cert. denied, — U.S. ——, 112 S.Ct.
109, 116 L.Ed.2d 78 (1991). Certain state-
ments in Houston, along with its reliance on
the concurrence in Fallen, indicate a broader
rule—one that seems to make the prison mail
room an adjunct of the elerk’s office without
regard to whether there has been an allega-
tion of actual delay.® We hold that when a
pro se prisoner deposits his notice of appeal
with prison authorities, addressed to the
clerk of court with postage prepaid, it is
deemed filed at that moment for purposes of
Federal Rule of "Appellate Procedure 4(a)
and Bankruptcy Rule 8002(a). Therefore, a
showing of delay on the part of prison offi-
cials is not necessary.

III.  Bankruptcy Court’s
Denial of Sanctions

[5] Savich’s appeal presents an additional
collateral issue. During the bankruptey pro-
ceedings he moved for the imposition of sanc-
tions against United States Attorney Terz.
The bankruptey court denied his motion. In
the bankruptey court Terz had filed a motion
to dismiss Savich’s Chapter 13 petition as
well as those of Flanagan and Valverde. The
United States, however, was not a creditor in
Savich’s case. At the time Terz filed the
motion to dismiss the petition he believed

~ that the United States was in fact a creditor.

- 9. Though none of the prisoners in this case have

specifically alleged that the cause for the untime-
ly notice was delay on the part of prison officials,
they argued that slow mail in the prison contrib-
uted to the untimely filing because the bankrupt-
€y court order was entered on a Friday but was
not received by them until the following Monday
at 4:00 p.m., the next normal prison mail deliv-
ery. This interval between the prison's receipt of
mail and its delivery to the prisoners does not
seem to us to show undue prison delay. The
Prisoners also argue that even if they had mailed
the notice of appeal on the day the bankruptcy
Court order was received, i.e. May 11, the notice
still would not have been reccived and filed until
May 19, one day after the ten-day deadline, be-
ause it actually took the notice mailed on May
18 until May 26 to reach the Clerk's office. But

He believed the Order of Restitution which
Savich sought to discharge had been issued
by the same federal court that had issued the
order under which Savich was incarcerated.
Terz says he did not learn until later that the
restitution order against Savich had been
issued by a New York state court. Savich
filed a motion seeking Federal Rule of Civil
Procedure 111 sanctions against Terz for
filing a frivolous motion to dismiss on behalf
of a person not a party to Savieh’s case.

The bankruptey court denied Savich’s mo-
tion for sanctions on April 15, 1992. Savich
deposited his own notice of appeal from the
denial of sanctions in the prison mailbox on
April 23. - It was received and stamped filed
by the clerk of courts on April 27, two days
after the ten-day filing deadline. Because of

our holding that Houston applies to a pro se

prisoner’s appeal from a bankruptey court’s
final order, see disecussion sz'ipm in Part II,
this notice of appeal must also be deemed
timely filed. ‘

The district court docket sheet, however,
does not show that the district court ruled on
the merits of Savich’s appeal from the bank-
ruptey court’s order dismissing Savich’s mo-
tion for sanctions before issuing its July 2,
1992 order dismissing the joint appeal of the
underlying bankruptey cases as untimely. In
its July 2 order, however, the district court
stated that its order “renders moot all other
outstanding motions.”

[6] All parties agree that the district
court had appellate jurisdiction over the
bankruptey court order denying sanctions
despite the district court’s order dismissing
Savich’s appeal from the dismissal of his

see Grana, 864 F.2d at 316 (court can do nothing
about slow mail). Because of our conclusion
that Houston extends to the present situation and
the notice of appeal is deemed filed when it is
turned over to prison officials, we need not con-
sider these arguments.

10. Although we recognize that the Federal Rules
of Civil Procedure are not applicable to bank-
ruptcy proceedings absent directions from the
Supreme Court, see Fed.R.Civ.P. 81(a)}(1); In re
Akros Installations, Inc., 834 F.2d 1526, 1531
(9th Cir.1987), Bankruptcy Rule 9011, based
upon Rule 11, provides the bankruptcy court
with authority to impose sanctions. Savich’s
failure to cite the appropriate rule should not
deny him relief. :
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bankruptey petltlon itself. An appeal from a
denial of sanctions is a collateral matter inde-
pendent of the underlying merits of the
bankruptcy appeal. See Coofer & Gell .
Hartmarz Corp., 496 U.S. 384, 395, 110 S.Ct.
2447, 2455, 110 L.Ed.2d 359 (1990) (voluntary
dismissal’ under Feder al Rule of Civil Proce-
dure. 41(3)(1)(1) ‘does ‘not deprive district
court of Junsdxctlon over Rule 11 motion);
see also*ln re"Epco Northeast Inc., 118 B.R.
267, 268 (BankrE D.P2:1990). Even if the
dmtmct court meant to include Savich’s ap-
lifrom ithe, denial of sanctions jn that part
of iitslorder dlsmlssmg all other motions as
iit appeats to have erred when it failed
ton consmdel the' merits of Savich's appeal
fmm then district court’s denial of sanctions.

That issue ‘does not become moot on dispo-
sxtlon of the' underlymg bankruptey petitions.
Thereforei,‘“ on' remand, the district court
sh@iﬂd‘ tide the merits of the prisoners’
appeals‘;from the bankruptcy court orders
disfnissing their Chapter 13 petitions without
prejudice as well as the merits of Savich’s
appeal from the bankruptcy court order de-
nying his motion for sanctions.

Iv.

iFor the foregoing reasons we will vacate
the order of the district court and remand for
further proceedings consistent with this opin-
ion.

g KEY RUMBER SYSTEM
StV

Melvin WILLIAMS; Mary Williams,
" Petitioners—-Appellants, ‘
V.

COMMISSIONER‘ OF INTERNAL
REVENUE, Respondent-
Appellee.

No. 92-2385.

United States Court of Appeals,
Fourth Cireuit.

Argued May 4, 1993.
Decided July 14, 1993.

Tax deficiencies were assessed against
taxpayers by the United States Tax Court.

Taxpayers appealed. The Court of Appeals,
Murnaghan, Circuit Judge, held that: (1)
Commissioner of Internal Revenue was not
required to link taxpayers’ unreported in-
come' to illegal drug activities that allegedly
gener ated it; (2) Commissioner provided am-
ple link to drug deahng activity; and (3)
notlces of deficiency did not disguise criminal
charge of dmg dlstrlbutmn for which taxpay-
ers had never been indicted by grand jury.

Affirmed.

1. Internal Revenue ¢=4490

Taxpayer is required to keep sufficient
records to enable Commissioner of Internal
Revenue to determine taxpayer’s correct tax
liability; in absence of such records, Com-
missioner may compute taxpayer’s income by
any method that clearly reflects income. 26
U.S.C.A. §§ 446(b), 6001.

9. Internal Revenue &4529

Where taxpayer has failed to report
amounts of income, and where available rec-
ords are not sufficient otherwise to establish
income, Government may employ indirect
methods to compute taxpayer’s income. 26
U.S.C.A. §§ 446(b), 6001. -

3. Internal Revenue &=4529

Commissioner of Internal Revenue’s de-
terminations of taxpayer’s income, derived
from application of funds method and an-
nounced in notice of deficiency, are presumed
correct, and taxpayer bears burden of prov-
ing that determinations are arbitrary or er-
roneous. 26 U.S.C.A. §§ 446(b), 6001.

4, Internal Revenue &=4529

Tax Court generally will not look behind
statutory notice of deficiency to examine evi-
dence used, propriety of Commissioner of
Internal Revenue’s motive, administrative
policy, or procedure followed in making defi-
ciency determination.

5. Internal Revenue 4529

In order to assess deficiency, Commis-
sioner of Internal Revenue was not required
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AGENDA ITEM - 8
Sea Island, Georgia

February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULES

3017, 3018 and 3021 REGARDING THE RECORD DATE
FOR VOTING AND DISTRIBUTION

DATE: JANUARY 4, 1994

After a disclosure statement is approved in a chapter 9 or
chapter 11 case, Bankruptcy Rule 3017(d) requires that certain
documents (the plan, disclosure statement, ballots for voting,
etc.) be mailed to creditors and equity security holders so that
they have an opportunity to vote Sn the plan. The last sentence

of Rule 3017 (d) provides as follows:

"For the purposes of this subdivision, creditors and
equity security holders shall include holders of stock,
bonds, debentures, notes, and other securities of

record at the date the order approving the disclosure
statement was entered."

Rule 3018(a), which governs the right to vote on the plan,

contains a similar provision:

"[Aln equity security holder or creditor whose claim is
based on a security of record shall not be entitled to
accept or reject a plan unless the equity security
holder or creditor is the holder of record of the
security on the date the order approving the disclosure
statement is entered."

Because of these two sentences, the right of a security
holder to receive vote solicitation materials and to vote on ‘a
plan depends on whether the entity is a holder of record on the
date that the order approving the disclosure statement is
entered.

Ken Klee has suggested that these provisions be amended

because "the date of entry of the order approving the disclosure



statement is a date that is fraught with uncertainty in large
districts where docketing delays are common." Ken suggests that
"the court ought to be entitled to enter an alternative record
date such as the date the court orally approves the disclosure
statement. This will allow the preparation of lists and prompt
solicitations without having to wait for the fortuity of entry of
the order."

To assist the Advisory Committee in its discussion regarding
Ken’s suggestion, I have prepared two alternative sets of draft
amendments to Rules 3017(d) and 3018(a). These sets of drafts
are attached. The first set (Alternative A) amends Rules 3017 (4d)
and 3018(a) to give the court the discretion to order that the
date on which the court announces its approval of the disclosure
statement, rather than the date of entry of the order, shall be
the record date for voting purposes. The second set of drafts
(Alternative B), which is favored by Ken, gives the court greater
flexibility in fixing the record date. While I do not feel
strongly about this choice, I have a slight preference for
Alternative A because it should cure the problem pointed out by
Ken while not giving the courts the power to deviate too much
from the date on which the order approving the disclosure
statement is entered. 1In general, I think that the record date

for voting purposes should be tﬁe latest practicable date before

solicitation materials are mailed. In any event, it is important

that the amendments regarding the record date be the same for

Rules 3017(d) and 3018({a).
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Rule 3021
Rule 3021, which governs distributions under a plan,
provides as follows:

"After confirmation of a plan, distribution shall
be made to creditors whose claims have been allowed, to
holders of stock, bonds, debentures, notes, and other
securities of record at the time of commencement of

- distribution whose claims or equity security interests
have not been disallowed and to indenture trustees who
have filed claims pursuant to Rule 3003(c) (5) and which
have been allowed."

Ken also suggests that Rule 3021 presents problems in large
cases because distributions may be made only to holders of
securities who are record holders "at the time of commencement of
distribution." Xen notes that "it often takes several days to
determine the identity of holders of record. Indeed, if the
distribution is only to a class of securities holders, the
distribution cannot even commence until the identity of the
holders of record is determined. On the other hand, under Rule
3021 the disbursing agent can’t determine the record date until
the distribution has commenced. This rule should be fixed to
permit the Court or the plan to designate a record date. If you
wish to designate a default option for a distribution date, it
ought to be the ‘effective date’ of the plan."”

I agree with Ken that it makes little sense to make the
record date for distribution purposes the time when distributions
commence, unless some flexibility is provided for those cases in
which the debtor cannot determine the record holders on that

date. I attach a draft of proposed amendments to Rule 3021 that

will provide such flexibility.
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Alternative A

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality
and Chapter 11 Reorganization Cases
* * * *
(d) TRANSMISSION AND NOfICE TO UNiTED STATES TRUSTEE,

CREDITORS AND EQUITY SECURITY;HOLDERS. On aﬁproval of a
disclosﬁre statement,‘unless ﬁhe court orders otherwise with
respect to one or more unimpairéd claéses of creditors or
equity security holdefs,Athé debtor in possession,
trustee, proponent of the plan, or clerk as ordered by the
court shall mail to all creditors and equity security
holders, and in a chapter 11 reorganization case shall
transmit to the United States truétee,‘(l) the plan, or a
court approved summary of the plan; (2) the disclosure
statement approved by thefcourt; (3) notice of the time
within which acceptances and rejections of such plan may be
filed; and (4) such other information as the court may
direct including any opinion of the court approving the
disclosure statement or a court approved summary of the
opinion. 1In addition, notice of the time fixed for filing
objections and the hearing on confirmation shall be mailed
to all creditors and equity security holders pursuant to
Rule 2002(b), and a form of ballot conforming to the
appropriate\Official Form shall be mailed to creditors and
equity security holders entitled to vote on the plan. 1In

the event the opinion of the court is not transmitted or
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only a summary of the plan is transmitted, thé opinion of
the court or the plan shall be provided on request of a
party in interest at the expense of the proponent of the
plan. If the court orders that the disclosure statement and
the plan or a summary of the plan shall not be mailed to any
unimpaired class, notice that the class is designated in the
plan as unimpaired and notice of the name and address of the
person from whom the plan or summary of the plan and
disclosure statement may be obtained upon request and at the
expense of the proponent of the plan, shall be mailed to
members of the unimpaired class together with the notice of
the time fixed for filing objections to and the hearing on
confirmation. For the purposes of this subdivision,
creditors and equity security holders shall include holders
of stock, bonds, debentures, notes, and other securities of
record at on the date the order approving the disclosure

statement was is entered or, if the court so directs, on the

date on which the court announces the order approving the

disclosure statement.

* * * *
COMMITTEE NOTE

Subdivision (d) is amended to provide flexibility in
fixing the record date for the purpose of determining the
holders of securities who are entitled to receive documents
under this subdivision. In some districts, there may be a
delay between the oral announcement of the bankruptcy
judge’s order approving the disclosure statement and entry
of the order on the court docket. This amendment gives the
court the discretion to fix the date on which the judge
orally approves the disclosure statement as the record date
for the purpose of applying this rule, so that the parties

5
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may expedite preparation of the lists necessary to
facilitate the distribution of these documents.

If the court orders the distribution of documents to
holders of securities who are holders of record when the
judge:announces the approval of the disclosure statement,
and the holders of such securities are impaired by the plan,
the judge also’ should ordér:that the same record date shall
apply for the purpose of determining‘eligibili;yufor voting

pursuant to Rule’3018(a).
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Alternative A

Rule 3018. Acceptance or
Rejection of Plans

(a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME
FOR ACCEPTANCE OR REJECTION. A plan may be accepted or
rejected in accordance with § 1126 of the Code within the
time fixed by the court pursuant to Rule 3017. Subject to
subdivision (b) of this rule, an equity security holder or
creditor whose claim is based on a security of record shall
not be entitled to accept or reject a plan unless the equity
security holder or creditor is the holder of record of the
security on the date the order approving the disclosure

statement is entered or, if the court so directs, on the

date on which the court announces the order approving the

disclosure statement. For cause shown, the court after

notice and hearing may permit a creditor or equity security
holder to change or withdraw an acceptance or rejection.
Notwithstanding objection to a claim or interest, the court
after notice and hearing may temporarily allow the claim or
interest in an amount which the court deems proper for the

purpose of accepting or rejecting a plan.

* * * *

COMMITTEE NOTE

Subdivision (a) is amended to provide flexibility
in fixing the record date for the purpose of
determining the holders of securities who are entitled
to vote on the plan. In some districts, there may be a
delay between the oral announcement of the bankruptcy
judge’s order approving the disclosure statement and
entry of the order on the court docket. This amendment
gives the court the discretion to fix the date on which

7
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the judge orally approves the disclosure statement as
the record date for the purpose of voting ellglblllty,
so that the parties may expedite preparation of the
lists necessary to facilitate the distribution of the
ballots and other documents required to be distributed
under Rule 3017(d4).

If the court fixes the date on which the judge
announces, the approval of the disclosure statement as
the record date for votlng purposes, the judge also
should order that the same record date shall apply for
the purpose of dlstrlbutlng the documents required to
be dlstrlbuted under Rule, 3017 (d).
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Alternative B

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality
and Chapter 11 Reorganization Cases

* * * %

(d) TRANSMISSION AND NOTICE TO UNITED STATES TRUSTEE,
CREDITORS AND EQUITY SECURITY HOLDERS. On approval of a
disclosure statement, unless the court orders otherwise with
respect to one or more unimpaired classes of creditors or
equity security holders, the debtor in possession,
trustee, proponent of the plan, or clerk as ordered by the
court shall mail to all creditors and equity security
holders, and in a chapter 11 reorganization case shall
transmit to the United Stqtes trustee, (1) the plan, or a
court approved summary of the plan; (2) the disclosure
statement approved by the court; (3) notice of the time
within which acceptances and rejections of such plan may be
filed; and (4) such other information as the court may
direct including any opinion of the court approving the
disclosure statement or a court approved summary of the
opinion. In addition, notice of the time fixed for filing
objections and the hearing on confirmation shall be mailed
to all creditors and equity security holders pursuant to
Rule 2002(b), and a form of ballot conforming to the
appropriate Official Form shall be mailed to creditors and
equity security holders entitled to vote on the plan. 1In
the event the opinion of the court is not transmitted or
only a summary of the plan is transmitted, the opinion of
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the court or the plan shall be provided on reguest of a
party in interest at the expense of the proponent of the
plan. If the court orders fhat the disclosure statement and
the plan or a sumﬁary of the plan shall not be mailed to any
unimpaired élass, notice that the class is designated in the
plan as unimpaired and notice of the name and address of the
person from whom the plan or summar& of the plan and
disclosure statement may be obtained upon request and at the
expense of the proponent of the plan, shall be mailed to
members of the unimpaired class together with the notice of
the time fixed for filing objections to and the hearing on
confirmation. For the purposes of this subdivision,
creditors and equity security holders shall include holders
of stock, bonds, debentures, notes, and other securities of
record at on the date the order approving the disclosure

statement was 1is entered or such other date as the court for

cause fixes.

* * * *

COMMITTEE NOTE

Subdivision (d) is amended to provide flexibility in
fixing the record date for the purpose of determlnlng the
holders of securities who are entitled to receive documents
under this subdivision. For example, if there may be a
delay between the oral announcement of the judge’s decision
approving the disclosure statement and entry of the order on
the court docket, the court may fix the date on which the
judge orally approves the disclosure statement as the record
date so that the parties may expedite preparation of the
lists necessary to facilitate the distribution of the plan,
disclosure statement, ballots, and other related documents.
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If the court fixes a record date under this
subdivision with respect to the holders of securities, and
the holders are impaired by the plan, the judge also should
order that the same record date shall apply for the purpose
of determining eligibility for voting pursuant to Rule
3018 (a) .
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Alternative B

Rule 3018. Acceptance or
Rejection of Plans

(a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME:

FOR ACCEPTANCE OR REJECTION. A plan may be accepted or
rejected in accordance with § 1126 of the Code within the
time fixed by the court pursuant to Rule 3017. Subject to
subdivision (b) of this rule, an equity security holder or
creditor whose claim is based on a security of record shall
not be entitled to accept or reject a plan unless the equity
security holder or creditor is the holder of record of the
security on the date the order approving the disclosure

statement is entered or such other date as the court for

cause fixes. For cause shown, the court after notice and

hearing may permit a creditor or equity security holder to
change or withdraw an acceptance or rejection.

Notwithstanding objection to a claim or interest, the court
after notice and hearing may temporarily allow the claim or
interest in an amount which the court deems proper for the

purpose of accepting or rejecting a plan.

* * * *

COMMITTEE NOTE

Subdivision (a) is amended to provide flexibility
in fixing the record date for the purpose of
determining the holders of securities who are entitled
to vote on the plan. For example, if there may be a
delay between the oral announcement of the judge’s
decision approving the disclosure statement and entry
of the order on the court docket, the court may fix the
date on which the judge orally approves the disclosure
statement as the record date for voting purposes so
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that the parties may expedite preparation of the lists
necessary to facilitate the distribution of the plan,
disclosure statement, ballots, and other related
documents in connection with the solicitation of votes.

If the court fixes the record date for voting
purposes, the judge also should order that the same
record date shall apply for the purpose of distributing
the documents required to be distributed under Rule
3017 (d).
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Rule 3021. Distribution Under Plan
After confirmation of a plan, distribution shall be

made to cred}tors whose c;a;ms‘hgve been allowed, to holders

y

~of stock, bonds, debentuies, notes, and other securities of

reeord é%~%hef%ime~é%~eeﬁﬁeﬁeemeﬁ%-ef—éis%fibut%eﬁ whose
claims or equity security interests have not been disallowed
and to indenture trustees who have filed claims pursuant to
Rule 3003 (c) (5) and which have been allowed. For the

purpose of this subdivision, except as otherwise provided in

the plan or the order confirming the plan, holders of

securities of record are the holders of record at the tine

of commencement of distribution.

COMMITTEE NOTE

This rule is amended to provide flexibility in fixing
the record date for the purpose of making distributions to
holders of securities of record. 1In a large case, it may be
impractical for the debtor to determine the holders of
record with respect to publicly held securities and also to
make distributions to those holders at the same time. Under
this amendment, the plan or the order confirming the plan
may fix a record date for distributions that is earlier than
the date on which distributions commence.
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AGENDA ITEM - 9
Sea Island, Georgyia
February 24-25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENT TO BANKRUPTCY RULE 2002 (f) (8)
DATE: JANUARY 8, 1994

Rule 2002 (f) provides that "the clerk, or some other person
as the court may direct, shall give the debtor, all creditors,
and indenture trustees notice by mail of ... (8) a sunmmary of the
trustee’s final report and account in a chapter 7 case if the net
proceeds realized exceed $1,500." The trustee’s "final report"
is a different document than the trustee’s "final account." I
understand that the current practice is to mail to creditors only
ghe final report.

Section 704(9) of the Code requires the trustee in a chapter
7 case to "make a final report and file a final account of the
administration of the estate with the court and with the United
States trustee." Therefore, it is clear from the statute that
these are intended to be two separate documents.

It is my understanding that the final report is filed and
mailed prior to the distribution of funds in a chapter 7 case,
whereas the final account is completed after the distribution.

It makes sense to mail to the debtor and the creditors the final
report, giving them an opportunity to object or take other steps
prior to the distribution of funds. However, once the final
report is circulated, there probably is no reason to incur the
expense of mailing the final account to all creditors. The

United States trustee receives the final account and, as




supervisor of chapter 7 trustees, should review it.

It has been suggested that Rule 2002(f) (8) should be amended
to conform to the current practice of mailing to creditors the
final report, but not the final account. I think the amendment
makes sense. Accordingly, I recommend that the words "and
account" be deleted from Rule 2002(f) (8), and that the following
Committee Note be used:

COMMITTEE NOTE
Paragraph (8) of subdivision (f) is amended so that a
summary of the trustee’s final account, which is prepared
after distribution of property, does not have to be mailed

to the debtor, all creditors, and indenture trustees in a

chapter 7 case. Parties are sufficiently protected by

receiving a summary of the trustee’s final report that
informs parties of the proposed distribution of property.
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AGENDA ITEM - 10
Sea Island, Georgia
February 24--25, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULES 2002 (h) AND 3015(q)
DATE: JANUARY 9, 1994

Rule 2002 (h)

Bankruptcy Rule 2002(a) requires the mailing of certain
notices to creditors. Rule 2002(h) provides that, in a chapter 7
case, '"the court may, after 90 days following the first date set
for the meeting of creditors pursuant to § 341 of the Code,
direct that all notices required by [Rule 2002(a)], except clause
(4) thereof, be mailed only to creditors whose claims have been
filed. . . ." The effect of Rule 2002(h) is that, after the
claims bar date prescribed by Rule 3002(c) has passed, it is not
necessary to mail certain notices to creditors who have failed to
file their claims. We have received two letters recommending
changes to Rule 2002(h).

Mr. Gregorcy’s Recommendation

Glenn M. Gregorcy, Chief Deputy Clerk of the Bankruptcy
Court for the District of Utah, has recommended that Rule 2002 (h)
be amended Fo include a reference to Rule 2002(f) (8), which
requires that creditors receive a summary of the trustee’s final
report and account in a chapter 7 case if the net proceeds
realized exceed $1,500. I understand that the summary of the
trustee’s final report is mailed prior to the actual
distribution. Mr. Gregorcy believes that, after the bar date has

passed, the chapter 7 trustee’s summary should not be sent to




creditors who failed to file claims. A copy of Mr. Gregorcy’s
letter, dated Janﬁary 28, 1993, is enclosed. Mr. Gregorcy’s
recommendation was on the agenda for the September 1993 meeting,
but was deferred to the February 1994‘meeting.

This recommendation is designed to save the clerk’s office
and estates the cost of copying and mailing tﬁese summaries to
creditors who have not filed claims. However, I do not know how
much money will be saved and, even if the savings will be
substantial, there are other factors that should be considered by
the Committee. First, the Committee should consider the fact
that creditors with tardily filed claims in chapter 7 cases mnay,
under certain circumstanceé, receive a distribution. Under
§ 726(a) (3), if there is a surplus after timely filed claims are
paid in full, tardily filed claims receive a distribution. In
such cases, it is important to\notify creditors who did not yet
file proofs of claim that there is such a surplus and the
trustee’s final report is a good way to accomplish that. 1In
addition, § 726(a) (2)(C) treats a tardily filed claim the same as
a timely filed claim if the creditor did not receive notice and
had no knowle@ge of the case in time to file the claim before the
bar date. If a creditor did not receive any notice of the case,
but now receives a summary of the trustee’s final report, the
creditor may immediately file the tardy claim and share in the
distribution.

The Committee also should consider the fact that mistakes

sometimes occur, and that a proof of claim could be misfiled or
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lost. To illustrate, in In re Cisneros, 994 F2d 1462 (9th Cir.

1993), a proof of claim was timely filed by the IRS in a chapter
13 case, but "for reasons that remain obscure, the Trustee did
not receive notice of that fact." 994 F2d at 1464. If a proof of
claim is misfiled or lost in a chapter 7 case, the last
opportunity for the mistake to be corrected is when all scheduled
creditors receive a summary of the trustee’s final report that
lists the creditors who will receive a distribution. I realize
that these are rare occasions, but the Committee should consider
this factor in determining whether the summary of the trustee’s
final report should be mailed oniy to creditors who have filed
claims prior to that time.

If the Committee agrees with Mr. Gregorcy’s recommendation,
and decides not to make any other amendments, the language of
Rule 2002(h) could be amended as follows:

(h) NOTICE TO CREDITORS WHOSE CLAIMS ARE FILED. 1In a
chapter 7 case, the court may, after 90 days following
the first date set for the meeting of creditors
pursuant to § 341 of the Code, direct that all notices
required by subdivision (a) of this rule, except clause
(4) thereof, or required by subdivision (f)(8) of this
rule be mailed only to creditors whose claims have been
filed and creditors, if any, who are still permitted to

file claims be reason of an extension granted under
Rule 3002(c) (6).

COMMITTEE NOTE

Subdivision (h) is amended to permit the
court to order in a chapter 7 case, after the time
to file proofs of claim has expired, that the
summary of the trustee’s final report be mailed
only to creditors who have filed claims in a
chapter 7 case.




Mr. Harp’s Recommendation
Jay Andrew Harp, Chief Deputy Clerk of.the Bankruptcy Court
for the District of Southern District of Indiana, has commented

that there is a "technical inconsimtgncxf between Rule 2002 (h)

and Rules 39%2(0)(5), 3904 and 3005. A ¢°P¥h°§ Mr. Harp’s
letter, dated §ovember 19, 1993, is enclosed.
My reactions‘té his letter are as follows:

L(1) Rule 2002 (e) provides that, if it appears from the
scheduies that there are no assets from which a dividend can
be paid in a chapter 7 case, the notice of the meeting of
creditérs may include a statement to that effect and may
inform creditors that it is unnecessary to file claims. If
such a "Notice of No Dividend" is sent, and it later appears
that there wi;l be assets from which to make a distribution,
Rule 3002(c) (5) provideskthat notice to that effect shall be
mailed and the bar date for‘filing claims will be 90 days
after thé mailing of that notice. Mr. Harp comments that
Rule 2002 (h) does not take Rule 30@2(0)(5)‘into
cohsideration;‘ I agree. Rule 2002(h) should be amended to
provided that, in essence, if a creditor still has time to
file a timely ciaim under Rule 5002(c5(5), it should receive
the Rule 2002(a) notices. I do not mean to suggest that
this is a serious problem. Since Rule 2002 (h) is
discretionary with the court, I ;ssdme that courts are not

issuing Rule 2002(h) orders if there has been a "Notice of

No Dividend". Nonetheless, the rule probably should be
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corrected and I have attempted to do so in thé draft below.
(2) Rules 3004 and 3005 permit the debtor, trustee or
codebtor to file a claim on behalf of the creditor within 30
days after the bar date for the filing of claims. Mr. Harp
suggests that Rule 2002(h) be amended to require that all
creditors continue to receive Rule 2002 (a) notices until
after the 30 day period in Rules 3004 and 3005 also have
expired. This is an issue worth discussing, but I have a
slight preference for not amending the rule as suggested by
Mr. Harp. Under Rule 2002(h), any creditor "for whom a
claim is filed" (even if the debtor, trustee, or a codebtor
filed it) must continue to get notices. Therefore, once the
90-day bar date has expired, the creditor stops getting
notices. If a claim is filed under Rule 3004 and 3005, the
creditor then starts getting notices again. Since it is
very rare for a claim to be filed in a chapter 7 case under
Rule 3004 or 3005, I do not think that all creditors should
continue to get notices until 120-days after the meeting of
creditors. Nonetheless, if the Committee agrees with Mr.

Harper, I suggest the bracketed language on the attached

draft.

Reporter’s Recommendation Regarding Rule 2002 (h).

After receiving the comments of Mr. Gregorcy and Mr. Harp, I

was somewhat puzzled by other aspects of Rule 2002 (h) and decided

to take a fresh look at the subdivision. I reached the following
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conclusions regarding the present rule.

Fa
[

(1) The current language, if read literally, means that,
after 90 days following the § 341 meeting, "only creditors" will L)
receive Rule 2002(a)\notipesﬂ But what about the trustee and the

debtor? It is obvious to me that the intention is that the

trustee and debtor continue to receive notices. The rule should {z
be corrected to say that notices "required to be mailed to —
creditors" shall be mailed "only to creditors who . . ." J
(2) As suggested by Mr. Harp, if a "Notice of No Dividend" -
is given under Rule 2002(e), Rule 2002(h) should not apply until -
90 days after a Rule 3002(c) (5) notice is mailed. :?
(3) Under a separate memorandum, dated January 6, 1994, —
("Proposed Amendments to Bankruptcy Rule 3002 and Related !
Amendments to Rules 1019, 2002 and 9006"), I recommend that Rule f
3002 (c) (6) be abrogated because it is inconsistent with § 726 of N
the Code. That also would require abrogation of Rule 2002(a) (4) i
(which reguires notice of the time to file a claim against a ;
surplus pursuant to Rule 3002(c)(6)). Therefore, the phrase ;j
"except clause (4) thereof," as well as the reference to Rule ’
3002(c) (6), contained in Rule 2002(h);should be deleted. [I do kl
not know about you, but I am getting dizzy!]. E}
(4) As presently drafted, Rule 2002(h) permits a court to )
order that creditors do not get notice, even if it is the United El

States or an infant or incompetent and the court has granted an

—

extension to file a claim under Rule 3002(c) (1) or (c)(2). I

think that Rule 2002 (h) should be amended to change that.
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In view 6f the recommendations mentioned abo?e, I prepared
the fdllowing draft of proposed amendmenfs to Rule 2002(h). I
put in brackets reference to subdivision (f)(8) and the related
sentence in the Committee Note, which Mr. Gregorcy has suggested
(I prefer to leave it ouﬁ, but the Comﬁittee ma§ disagree). I
also put in brackets the reference to "120 days" and the related
senténce in the CommitteeENoté that. would implement Mr. Harp’s
suggestion that subdivision (h) shéuld not be used until the time
to file claims under Rule 3004 or 3005 have expired. Again, I do
not support that suggestion. To make it easier for the
Committee, I‘first offer a clean draft of‘the‘subdivision as
amended, followed by a marked copy‘showin§ the changes:

(h) NOTICE TO CREDITORS WHOSE CLAIMS ARE FILED.
In a chapter 7 case, after 90 [120] days following
the first date set for the meeting of creditors
pursuant to § 341 of the Code or, if a notice of
insufficient assets to pay a dividend has been
given to creditors pursuant to subdivision (e) of
this rule, after 90 days following the mailing of
the notice of the time for filing claims pursuant -
to Rule 3002 (c)(5), the court may direct that all
notices required to be mailed to creditors by
subdivision (a) [and (f)(8)] of this rule be
mailed only to creditors who hold claims for which
proofs of claim have been filed and creditors, if
‘any, who are still permitted to file timely claims
by reason' of an extension granted under Rule

3002 (c) (1) or (c)(2).

Marked Copy and Committee Note:
(h) NOTICE TO CREDITORS WHOSE CLAIMS-ARE FILED. 1In a

éhaptér 7 ca$e, the—eourt—may after 90 {1201 days
following the first date set for the‘meeting of

creditors pursuant to § 341 of the Code or, if a notice

7
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of insufficient assets to pay a dividend has been given

to creditors pursuant to subdiﬁision (e) of this rule,

after 90 [120] days following the mailing of the notice

of the time for filing claims pursuant to Rule
§ ’{ oo b Lo P o, ' “E}E:’:\'w [ E o
3002(c) (5), the court may direct that all notices

¥

¢
i

req#ireg to be mailed to creditors by subdivision (a)

o .
[and (f) (8)] of this ruleTfexee?t~e%a&se~f4+—%hefeef7
be mailed only to creditors whese—elaims who hold

claims for which proofs of claim have been filed and

creditors, if any, who are still permitted to file

timely claims by reason of an extension granted under

Ru%e—%@@%{e++6+ Rule 3002(c) (1) or (c)(2).

COMMITTEE NOTE

Subdivision (h) is amended to [prohibit the court
from issuing an order under this sudivision until the
time for filing claims on behalf of creditors under
Rule 3004 and 3005 has expired. It is also amended to]
provide that an order under this subdivision may not be
issued if a notice of no dividend is given under Rule
2002(e) and the time for filing claims has not expired
as provided in Rule 3002(c)(5). It is also amended to
clarify that notices required to be mailed by
subdivision (a) to parties other than creditors must be
mailed to those entities despite an order issued under
subdivision (h). This subdivision also is amended so
that if the court, pursuant to Rule 3002(c) (1) or
3003(c) (2), has granted an extension of time to file a
proof of claim, the creditor for whonm the extension has
been granted must continue to receive notices despite
an order issued under subdivision (h). [In addition,
this subdivision is'amended to include within its scope
the notice regarding the trustee’s final report that is
required by subdivision (f)(8).] Finally, references
in subdivision (h) to clause (4) of subdivision (a),
and to Rule 3002(c)(6), have been deleted because of
their abrogation.
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Rule 3015(qg)

Rule 3015(g) was added to the rules, effective December 1,
1993, to govern modification of a chapter 12 or chapter 13 plan
after confirmation. It provides as follows:

(g) MODIFICATION OF PLAN AFTER CONFIRMATION. A
request to modify a plan pursuant to § 1229 or § 1329
of the Code shall identify the proponent and shall be
filed together with the proposed modification. The
clerk, or some other person as the court may direct,
shall give the debtor, the trustee, and all creditors
not less than 20 days notice by mail of the time fixed
for filing objections and, if an objection is filed,
the hearing to consider the proposed modification,
unless the court orders otherwise with respect to
creditors who are not affected by the proposed
modification. A copy of the notice shall be transmitted
to the United States trustee. A copy of the proposed
modification, or a summary thereof, shall be included
with the notice. If required by the court, the
proponent shall furnish a sufficient number of copies
of the proposed modification, or a summary thereof, to
enable the clerk to include a copy with each notice.
Any objection to the proposed modification shall be
filed and served on the debtor, , the trustee, and any
other entity designated by the court, and shall be
transmitted to the United States trustee. An objection
to a proposed modification is governed by Rule 9014.

It has been suggésted that the rule be modified to;provide
that, if the time to file claims has expired, the 20 days notice
of the proposed modification and the time to object should be
sent only to those creditors who have filed clainms. This
suggestion is similar to that of Mr. Gregorcy. Why should a
creditor who has failed to timely file a proof of claim, and
therefore does not have an "allowed" claim pufsuant to Rule
3002 (a), be enti£led to receive notice of a plan modification?

My initial reaction to this suggestion was favorable, and I

think that the suggestion is worthy of careful consideration.




However, after further consideration, I question whether such an
amendment should be made at this time. If the Advisory Committee
proposes that Rule 3015(g) be amended so that creditors who
failed to fiie timely claims in a chapter 13 case would not be
entitled to receive notice of a‘propésed modification -- on the
theory thatlsuch creditors have no rights under the plan -- that
would‘be‘thg equiva;ent of the Cgmmittee’s”rejection of the
Hausladen decision (holding that ta;dily filed claims are
al}owablé in chapter 13 casés). See my memorandum dated January
6, 1994 ("Proposed\Amendménts to Bankruptcy Rule 3002 and Related
Amendments to Ru1e§ lO19, 2002 and 9006"), distributed with the
agendé materials fof the February 1994 meeting. The Committee
decided at its last meeting that it will not take any position at
thiS'ﬁime regérding the Hausladen issue.

If an amendment is made, the Committee should consider its
effect on securedlcreditors who did not file prodfs of claim. If
a secured creditor does not file a claim, the lien remains
effective pursuant to § 506(d). If a plan mpdification proposes
to affect the lien, should the secured creditor receive notice of
it and have an opportunity to quect? It probably would be best
to limit the amendment to unsecured creditors.

If an amendment is made, the guestion arises as to whether
the period in the amendment should be 90 days (i.e., the time for
filing claims under‘Rule 3002) or 120 days (which includes the 30
day period under Rule 3004 or 3005). This is the same issue

discussed above regarding Rule 2002 (h).
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I think‘that the language of the current rule, which
requires notice to all creditors of a proposed modification
"unless the court orders otherwise with respect’to creditors who
are not affected by the prﬁposed modification," is sufficient to
permit éhe court t§ order that notice not go to unsecured

creditors who do not have allowed claims because they missed the

bar date.

37

If the Committee decides to amend Rule 3015(g) as suggested,

I offer the following proposal for discussion purposes:
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(g) MODIFICATION OF PLAN AFTER CONFIRMATION. A
request to modify a plan pursuant to § 1229 or § 1329
of the Code éhall identify the proponent and shall be
filed together with the proposed modification. The
clerk, or some other person as the court may direct,
shall give the debtor, the trustee, and all creditors
not less than 20 days notice by mail of the time fixed
for filing objections and, if an objection is filed,
the hearing to consider the proposed modification,
unless the court orders otherwise with respect to
creditors who are not affected by the proposed

modification. Unless the court orders otherwise, if

the proposed modification is filed more than 90 [120]

days after the first date set for the meeting of

creditors called pursuant to § 341 of the Code, notice

shall not be mailed to any unsecured creditor who holds
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a claim proof of which has not been filed. A copy of

the notice shall be transmitted to the United States
trustee.‘ A copy of the proposed modification, or a
summary thereof; éhall be included with the nbtice. If
required by the court; éhe proponent shall furnish a
sufficient numper of éopies of tﬁe proposed
modification, br a summafy thereof, to enable the clerk
to include a copy with each notice. Any objection to
the proposed modification shall be filed and served on
the debtor, the trustee, and any other entity
designated by the court, and shall be transmitted to
the United States trustee. An objection to a proposed
modifiéation is governed by Rule 9014.

COMMITTEE NOTE

Subdivision (g) is amended so that, unless
the court orders otherwise, if a proposed plan
modification is filed after the expiration of the
time for filing claims under Rules 3002(c), [Rule
3004 and 3005] notice of the proposed modification
shall not be mailed to any unsecured creditor
whose claim has not been filed, either by the
creditor under Rule 3002 or by the debtor, the
trustee, or a codebtor pursuant to Rules 3004 or
3005.
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Frank £ Moss Unaed Smlcé?'éﬁrllmu\c
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Salt Lake Cuy, Uah 84101 SE
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illiam C. Stillgeb: 3 TELEPHONE
W'll!dgcﬁ 0§‘("(wgr? e UNITEL "4 (8O 524 6568
January 28, 19885t (R01) 8245157

Peter G. McCabe, Secretary
Committee on Rules of
Practice and Procedure
Administrative Office of
The United States Courts
Washington, D.C. 20544

Dear Mr. McCabe,

This letter is to propose a possible alteration to Federal Rules of Bankruptcy
Procedure 2002(h). At present, the subdivision encompasses all notices that are mentioned
in 2002(a) except for clause (4). It is this clerk’s suggestion that the notice mentioned in
Rule 2002(f)(8) also be included in subdivision (h). Logically, the trustee’s summary will be
of interest/consequence to only those creditors who have previously filed a claim. It is felt
that by not receiving the notice no harm befalls those creditors who did not file a claim.

Thank you.

Very truly yours,

‘4
,// '/
// ,..// ."‘

Glenn M. Gregorci/
Chief Deputy Cler
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November 19, 1993

Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544

Dear Mr. McCabe:

I would like to point out a technical inconsistency between
rule 2002(h) and rules 3002(c)(5), 3004 and 3005 of the Federal
Rules of Bankruptcy Preccedure and propose a corrective amendment.

Rule 2002 (h) provides:

In a chapter 7 case, the court may, after 90 days
following the first date set for the meeting of creditors
pursuant to §341 of the Code, direct that all notices required
by subdivision (a) of this rule, except clause (4) thereof, be
mailed only to creditors whose claims have been filed and
creditors, if any, who are still permitted to file claims by
reason of an extension granted under Rule 3002(c){(6).

Rule 3002(c) (5) permits claims to be filed within 90 days
after the mailing of the notice of possible assets when the chapter
7 case 1is initially treated as a no-asset case. In addition, rule
3004 permits claims on behalf of certain creditors and rule 3005
permits claims on behalf of certain co-obligors to be filed within
30 days after explratlon of the time for filing claims.

The point is that notices should not be limited to claimants
until after the expiration of the time(s) for filing claims.

Please consider whether rule 2002 (h) should be amended so that
the underscored language indicated above reads something like "...
after the time periods set forth in Rules 3002(c), 3004 and 3005
for filing proofs of claim have expired...."

If you have any questions or need any further information,
please do not hesitate to contact me.

Thank you for your consideration,

]

)

f

]

F

]

7]

—

7

]

)

A

7

[

]

]

1

28




1 3

1

[

{

1

1 3

AR D A R A R

y
o

AGENDA ITEM -~ 11
Sea Island, Georgia
February 24-25, 1994

TO: ADVISORY COMMITTEEYON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: ‘ "EXCUSABLE NEGLECT" UNDER PIONEER INVESTMENT
DATE: JANUARY 10, 1994

" Bankruptcy Rule 3003 (c) (3) provides that in a chapter 11

case "[tlhe court shall fix and for cause may extend the time
within which proofs of claim or interest may be filed." Rule

9006 (b) (1) permits the court to extend the time for filing clains

in chapter 11 cases (as well as many other time periods

prescribed by the rules) after the period has expired "where the

failure to act was the result of excusable neglect."

In Pioneer Investment Services v. Brunswick Associates, 113

S.Ct. 1489 (1993), the Supreme Court, in a controversial 5-4
decision, construed the "excusable neglect" standard. A copy of
the decision is enclosed. In Pioneer, the Supreme Court adopted
a flexible standard based on a balancing of several factors, as
indicated on page 1498 of the opinion:
"[W]le conclude that the determination is at bottom an
equitable one, taking account of all relevant
circumstances surrounding the party’s omission. These
include, as the Court of Appeals found, the danger of
prejudice to the debtor, the length of the delay and
its potential impact on judicial proceedings, the
reason for the delay, including whether it was within
the reasonable control of the movant, and whether the
movant acted in good faith."
By adopting this flexible "balancing test," the Court
rejected a stricter standard used by the bankruptcy court in

Pioneer and by some other courts that construed "excusable

neglect" to mean that the party’s failure to timely act was due




to circumstances beyond its reasonable control.

The Court’s liberal construction of rexcusable neglect" was
sharply criticized in the dissénfing opinion for being
inconsistent with the language éf Rﬁle‘9006(b) gnd "jinconsistent
with sensible notions of judicial economy." Justice”O’Connor
commented that the Court’s decision "invites unproductive
recourse to appeal" and emphasized that "[aln entity in
bankruptcy can ill afford to waste resources in liti§ation." 113
S.Ct. at 1505. |

At its September 1993 meeting, the Advisory Committee
discussed the Pioneer decision in connection with the language of
the official form for the>proof of claim. The form was referred
to the Subcommittee on Forms for its review.

Ken Klee has suggested tﬁat thevsﬁpreme Court has
misconstrued the phraée "excusable neglect" and that the Court’s
decision has caused problems in chapter 11 cases because of its
impact 6n the bar date for filing claims. Ken has requested that
the Pioneer decision be discussed again by the Advisory
Committee, but this time with a view toward amending the Rules to
overruie or limit the effects of the decision.

To assist the Committee in its discussion, I enclose the
decision in Pioneer, as well as thé following two decisions in
which bankruptcy courts have extended the time to file a claim
based on the liberal standard of excusable neglect announced in

Pioneer: In re Earth Rock, 153 BR 61 (Bankr. D. Idaho 1993); In

re Arts Des Provines De France, Inc., 153 BR 144 (Bankr. S.D.N.Y.
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1993). There have been many other decisions applying Pioneer
(many have denied requests to extend the time to file a claim),
but I selected these two for discussion purposes because one

(Earth Rock) shows how liberal a court could get in allowing a

late file claim even where the creditor’s attorney made a
deliberate decision not to file the claim, and the other decision

(Arts Des Provinces) presents, in my view, a more sympathetic

situvation in which the débtor’s negligence in giving the creditor
notice contributed to the lateness of the proof of claim.

The Committee also should consider the following factors in
its discussion:

(1) Although "excusable neglect" may justify a late claim
in chapter 11 cases, it is not applicable in chapter 7, chapter
12, or chapter 13 cases. Rule 9006(b) (3) provides that the court
may enlarge the time for taking action under Rule 3002 (c) only to
the extent permitted by that rule. Rule 3002(c), which governs
the time for filing a proof of claim in a case under chapter 7,
12, or 13, does not contain an "excusable neglect" exception.

(2) The "excusable neglect" language is found in several
rules in addition to Rule 9006 (b):

(a) Rule 8002(0) allows the court to allow a late
filed notice of appeal based on excusable neglect if it is
filed within 20 days after the deadline for filing the
notice.

(b) Rule 7013 provides that a trustee or debtor in

possession who fails to plead a counterclaim "through



oversight, inadvertance, or excusable neglect, or when
justice so requires," may by leave of court amend the
pleading, or commence a new aéversary proceeding or separate
actiqn.

(c) Rule 9033(c) provides that a request to extend the
time for filing objections to the bankruptcy judge’s
proposed findings of fact and conclusions of law in a non-
core matter may be granted upon a showing of "excusable
neglect" if the request is made within 20 days after the
expiration of the time for filing such objections.

(d) Although Rule 9024 does not contain the phrase
"excusable neglect," that rule makes Civil Rule 60
applicable in bankruptcy proceedings. Rule 60(b) permits
the court to relieve a party from a final judgment, order or
proceeding for "mistake, inadvertence, surprise, or

excusable neglect."

There are several alternatives that the Advisory Committee
may consider. It could conclude that Pioneer was a correct
decision and decide to leave the law as is. It also could decide
to make the "excusable neglect" doctrine inapplicable to the bar
date for filing claims in chapter 11 cases (as it is now with
respect to proofs of claim in chapter 7, chapter 12, and chapter
13 cases). The Committee may wish to go further and include a
new definition of "excusable neglect" (although that could result

in a conflict with the Civil Rules unless those rules are amended
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also). 1In addition, the Committee could delete the phrase '"where
the failure to act was the result of excusable neglect™ in Rule
9006 (b) and elsewhere, and replace it with another phrase, such
as "where the failure to act was due to circumstances beyond the
party’s reasonable control." These are only some of the
alternatives available to the Committee (I am sure others could

think of more).
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PIONEER INYV. SERVICES v, BRUNSWICK ASSOCIATES = 1489
Cite ns 113 8.Ct. 1489 (1953)

with the United States in this case are, in

| my view, plainly sufficient to subject peti-

tioners to gsuit in this country on a claim
arising out of its nonimmune commercial

‘getivity relating to respondent. If the
2 game activities had been performed by a

rivate business, I have no doubt jurisdic-
tion would be upheld. And that, of course,
should be a touchstone of our inquiry; for
as Justice WHITE explains, ante, at 1482,
p. 2, 1483, when a foreign nation sheds its

" pniquely sovereign status and seeks out
" the benefits of the private marketplace, it
- must, like any private party, bear the bur-

dens and responsibilities xmposed by that
marketplace, I would therefore affxrm the
judgment of the Court of Appeals.!

PIONEER INVESTMENT SERVICES
COMPANY, Petitioner

vI

BRUNSWICK ASSOCIATES LIMITED
PARTNERSHIP et al.

No, 91-1695.

Argued Nov. 30, 1992,
Decided March 24, 1993.

Creditors of Chapter 11 debtor sought
extension of bar date for filing late proofs
of claim, alleging excusable neglect. The
Bankruptey Court denied the motion and
the United States District Court for the
Eastern District of Tennessee, Robert Leon

more narrow requirements of “specific” le‘lS—
diction), I am inclined to agree with the view
expressed by Judge Higginbotham in his sepa-
rate opinion in Vencedora Oceanica Navigacion,
S.A. v. Compagnie Nationale Algerienne de Navi-
gat‘zon, 730 F.2d 195, 204-205 (1984) (concur-

ring in part and dissenting in part), that the first’

clause of § 1605(a)(2), interpreted in hght of the
relevant legislative lustory and the second and
third clauses of the provision, does authorize

Jordan, J., affirmed. The Court of Appezals
for the Sixth Circuit, 948 F.2d 678, reversed
and remanded. On certiorari review, the

Supreme Court, Justice White, held that

rule authorizing bankruptey court to accept
late filings where failure to act is result of
“excusable neglect,” contemplates that
courts are permitted, where appropriate, to
accept late filings caused by inadvertence,
mistake, or carelessness, as well as by in-
tervening clrcumstances beyOnd party’s
control. ‘

Affirmed.

Justice O’Connor dissented and fxlea
opinion in which Scalia, Souter and Thom-
as, Justlces, Jomed

1. Statutes €212.6

Courts properly assume, absent suffi-
cient indication to the contrary, that Con-
gress intends words in its enactments to
carry their crdmary, contemporary, com-
mon meaning.

2. Bankruptcy €=2900(1)

Rule authorizing bankruptey court to
accept late filings where failure to act is
result of “excusable neglect,” contemplates
that courts are permitted, where appropri-
ate, to accept late filings caused by inad-
vertence, mistake, or carelessness, as well
as by intervening circumstances beyond
party’s control. Fed.Rules Bankr.Proc.
Rule 9006(bX1), 11 U.S.C.A.

See publication Words and Phrases
for other judicial constructions and
definitions,

3. Bankruptcy €=2900(1)

Determination of whether neglect is
“excusable,” warranting allowing of late
filing of claim, is at bottom an equitable

general" jurisdiction over foreign entities that

engage in substantial commercial activities in
the United States.

4. My affirmance would extend to respondents’
failure to warn claims. I am therefore in agree-
ment with Justice KENNEDY's analysxs of that
aspect of the case. )
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one, taking account of all relevant circum-
stances, surrounding  party’ B, omission;
these include danger of prejudlce to debtor,
length of delay and its potential impact on

judicial proceedmgs reason for delay, in-

cluding whether it was within’ res.sonable
_control, of movant and ‘whether movant

acted in good faxth 3 Fed Ru}es Bankr Proc. ‘

Rule 90050X1), 11'USCA.
4 Attomey and Client ,¢=77 |

Ohents are held accountable for acts

and omissions of thexr attorneys ‘

5. Bankruptey €=2%00(1)

. In determining whether creditors’ fail-
ure to file proofs of claim prior to bar date
was excusable, proper focus is upon wheth-
er neglect of creditors and their counsel
was excusable. Fed.Rules Bankr.Proc.
Rule 9006(b)1), 11 US.CAA.

6. Bankmptcy @289‘7 1

Claxms bar date in bankruptcy case
should be prommently announced and ac-
companied by explanatxon of its signifi-
cance.

7. Bankruptey ¢=2500(1, 2)
Creditors’ failure to timely file proof of

‘claim was result of excusable neglect, war-

ranting allowance, of late claim; though
upheaval in counsel’s law practice at time

‘of bar date was irrelevant, creditors acted

in good faith, debtor was not prejudiced by
delay, and notice of bar date was deficient.
Fed.Rules Bankr. Froc Rule 8006(bX1), 11
Us. C A, :

Syllabus*

' As unsecured creditors of petitioner—a
company seeking relief under Chapter 11
of the Bankruptcy Code—respondents were
required to file proofs of claim with the
Bankruptcy Court before the deadline, or
bar date, established by that court. An
August 3, 1989, bar date was included in a
“Notice for Meeting of Creditors” received
from the court by Mark Berlin, an official

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porier of Decisions for the convenience of the

for respondents. Respondents’ attoprgy’:
was provided with a complete copy of thy K
case file and, when asked, assertedly
sured Berlin that no bar date had been Bt
‘On August 29, 1989, respondents asked the
court to accept their proofs under
ruptcy Rule 9006(b)(1), whlch a!iowa ;,?
court to permit late filings where the mw
ant’s failure to comply with the de
“was the result of excusable neglect.” Tﬁ@
court refused holdmg that 8 party

J

prejudice £/ the &eb‘ e length of the
delay and its potential”impact on judicial
proceedings, and whether the creditor act.
ed in good faith——favored respondents bu
that the delay was within their control &nd )
that they should be: penalized for fhair.
counsel’s. m‘nstake i:‘; e l»Pmtmct: Court’ sf.
firmed, but the Court of Appeals reversed.w
It found that the Bankmpﬁcy Court. had
mappropmatély pehalized spondefi Shts for 3
their counsel’s erro ce’ Berlin had '1‘ 3
asked the attomey about the 1mpendmg
deadlines and since the pecuhar and incon- :
spicuous placement of/ the bar date in a
notice for a creditors’ meeting without any: -3

indication of the date’s significance left a 2 sels

dramatic ambiguity in the notification that = 4 4
would have confused even a!person ‘expen- 3 1k
enced in bankruptcy b . 2 inte:
Held: @' . BERT I cﬂqz

1. An attorney’s ‘inadvertent failure dlt

to file a proof of claim by the bar date can 1B
constitute “excusable neglect” within the ° Lo
meaning of Rule 9006(b)1). Pp. 14_9_4- Lty
1499, . j X
(a) Contrary to petltxoner s suggestxon, St E:
Congress piamly contemplated that the .l
sec:

reader. See Umted Statesv Detroit LumberCO-. iﬂha
200 US. 32‘1[ 337 26 SC! 282 287 ‘50 L.Ed. «m
fadle

- 499, - ) y iRy
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.2, 287, 50 L.Ed.
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{ited that the
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courts would be permitted to accept late
filings caused by inadvertence, mistake, or

carelessness, not just those caused by in-
~ tervening circumstances beyond the party 8

control, This flexible understanding com-
ports with the ordinary meaning of

glect.” It also accords with the underlymg
policies of Chapter 11 and the bankruptey
rules, which. entrust broad equitable pow-
ers to the courts in order to ensure the
success of a debtor's reorganization. In
addition, this view is confirmed by, the his-

tory of the present bankruptey rulés and is o

strongly supported by the fact that the
phrase “excusable neglect,” as used in sev-
eral of the Federal Rules of Civil Proce-
dure, is understood to, be a somewhat “elas-
tic concept.” " Pp., 1494—1498

(b) The determmatxon of what sorts of
neglect will be. consxdered “excusable”
an equitable one; takmg account of all rele—
vant circumstances.’ . These mclude the
first four - factors apphed in “the ‘instant
case. However, the Court of Appeals
erred in not attnbutmg to respondents the

fault of their tﬁounsel Clients may be held

‘accountable for their ‘attorney’s acts and

omxss:ons See, e.gi; Lmk v. Wabash R.
Co., 370 U.S. 626, 82 SCt. 1386, 8 L.Ed.2d

‘734 Thus, in deterrmnmg whether respon-

dents” failure to tinely file was excusable,
tHe. proper fosus mupon whether the ne-
glect of ‘respondetits: and their counsel
Was excusable. Pp 1498-1499. ‘
2. The neglect o \respondents coun-
sel was, under all the!c mcumstances, excus-
able. As thé Courf‘ of Appeals found, the
lack of any prejudie ito the debtor or to the

. interest of efficxenb ')ﬁ‘élcxal administration,

combined with the good faith of respon-
dents and then‘ counsel weigh strongly in

1. Bankruptcy Rule;. 3003(c) in relevant part,
. provides: ;
“(c) Filing Proof of; galm
“(1) Who May File. Any creditor or indenture
trustee may file a proof of claim within the time
prescribed by subdivision (c)(3) of this rule.
“(2) Who Must Fi 1, ' Any creditor or equlty
secunty holder. whose iclaim or interest is not
scheduled or schedu!ed as disputed, contingent,
or unliquidated shall file a proof of claim or
interest within the tune prescribed by subdivi-

favor of permitting the tardy claim. As
for the culpability of respondents’ counsel,
it is sxgmficant that the notice of the bar
date in this case was outside the ordinary
course’ in bankruptcy cases. Normally,
such & notice would be prominently an-
nounced and accompanied by an explana-
tion of its significance, not inconspicuously
placed in a notice regarding a creditors’
meetmg P, 1499.

943 F2d 678 (CA6 .1991), affu'med

: I“‘WHITE J, dehvered the opinion of the
Court, in thch REHNQUIST CJ., and
BLACKMUN STEVENS and KENNEDY
JJ., joined. O'CONNOR, J., filed a
dxssentmg opinion, in which SCALIA,”
SOUTER, and THQMAS JJ.; joined.

Craig J Donaldson, Momstovm, NJ for
petitioner.

" John A. Lucas, Knoxville, TN, for re-
spondents.

Justice WHITE delivered the opinion of

‘the Court.

Rule 3003(c) of the Federal Rules of
Bankruptey Procedure sets out the require-
ments for filing proofs of claim in Chapter
9 Municipality and Chapter 11 Reorganiza-
tion cases.! Rule 3003(c)(8) provides that
the “court shall fix and for cause shown
may extend the time within which proofs of
claim or interest may be filed.” Rule 9006
is a general rule governing the computa-

_tion, enlargement, and reduction of periods

of time prescribed in other bankruptey
rules. Rule 9006(b)(1) empowers a bank-
ruptey court to permit a late filing if the
movant's failure to comply with an earlier

sion (c)(3) of this rule; any creditor who fails to
do so shall not be treated as a creditor with
respect to such claim for the purposes of voting
and distribution. .

“(3) Time for Filing. The court shall fix and
for cause shown may extend the time within
which proofs of claim or interest may be filed.
Notwithstanding the expiration of such time, a
proof of claim may be filed to the extent and
under the conditions stated in Rule 3002(c)(2),

(c)(3), and (c)(4).™



L =5 AL

1492 - 113 SUPREME COURT REPORTER

deadline “was the result of excusable ne-
glect.”” * In this case, we are called upon to
decide whether an attorney’s .inadvertent
failure to file a proof of claim within the

. deadline set by the court can constitute
- “excusable neglect”. within the meaning of

the rule. Fmdmg that it can, we, afﬁrm

" I h

On April 12, 1989, petmoner ﬁled a vol-
untary pehtxon for bankruptcy in the Unit-
ed States Bankruptey Court for the East-

ern District of Tenngssee. ¢The petmon \

sought relief under’ Chapter 11 of .the
Bankruptey Code. Petlfﬁoner also fﬂed a
list of its 20 largest unsecured credltors,
including all but one of respondents here.
The following month, after obtammg exten-
sions of time from the Bankruptey Court,
petitioner filed a statement of fmancxal af-
fairs and schedules of its assets and habnh-
ties. The schedules, a8 amended hsted all
of the respondents except Ft. Og}ethorpe
Associates Limited Partnership as credxtors
holding contingent, unliquidated, or dlsput-

" ed claims; the Ft. Oglethorpe partnershlp

was not listed at all. Under § 1111 d‘f the
Bankruptey Code, 11 US.C. § 1111(3)‘, and
Bankruptey Rule 3003(c)(2), allw spci) credi-
tors are required to file a preof of plaxm
with the bankruptey court before the &eaﬂ—

line, or “bar date,” ‘estabhshedu tPby the

court. 4 C

On April 13, 1989, the day after petition-
er filed its Chapter 11 petition, the Bank-
ruptey Court mailed a “Notice for Meetmg
of Creditors” to petitioner’s, credltors
Along with the announcement, of a May 5
meeting was the following passage: |

2. Bankruptcy Rule 9006(b) provides:
“b) Enlargement ‘
“(1) In Genieral. Except as prowded in para-
graphs ) and (3) of this subdivision, when an
_ act is required or allowed to be done at or
within a specified period by these rules or by a
notice given thereunder or by order of court,
the court for cause shown may at'any time in its
discretion (1) with or without mouon or, notice
order the period enlarged if the request therefor
is made before the expiration iof the period
originally prwcnbed or as extended by a previ-
ous order or (2) on motion made after the

' hxs mthdrawal, from his korn}e

“You must file & proof of claim if your
claim is scheduled as’ disputed, contin.
gent or unliquidated, is unhsted or you
do not agree with the amounL See 11
U. S C.Sec. 1111 & Bankruptcy rule 3003,
'Bar date is August 8, 1989." App 293..

 The notice was received and read by Mark 4
A. Berlin, president of the corporate gener-

al' partners-of ‘each of .the respondents
Berlin duly. attended the ered;tors meetmg

on May 6. The‘r followmg moqth respon-
dents retained an experienced bankrup“tcy A

attbrney,»Marc Richards, to represent them
in Mthe pmceedmgsr Berhn stated m an

copy of h‘e

eréditors; | Berlm “also assertedrmﬁhat ew"
quired of Richards" "whether' thjere 3 .8
deadlme for fllmg clalms\ andut.hat R1

and Berlm ‘both attended @ subsequent
meetmg of cred;tors on: June 16, 1989.‘

cleim l;y t%l‘]e Aﬁé’ust 3, 1989, ’ 'bar
Aug t 23, 1989 respﬂnde'

ust sponder

roofs,‘ a!ong with a’ metxon \\tha

permit the late filing under Rule 9 6(BXD).

In’ partlcular,‘ respondentsﬂ counsel

plamed that the bar date of| Whi | he

unaw»ere, came at a ime ) l} \
) "‘: -ﬁ‘-

expeg’;encmg “q major “and 81 sign

rﬂptmn” in hxs‘ professxenal .»rhfe au ed'b

Jqu 31, 1989. 1d, at, 56a.

dlsruptlon, eounsel dld not have dccess to

expiration of the spec:fied penhod permxt the act
to be done where the failure to act was the
result of excusable neglect. 'h .

. “2) Enlargeirient Not Pefml itted. The court
may not enlarge the time for taking action un-
der Rules 1007(d), ‘1017(b)(3),| 2003(a) and (d),
7052, 9023, and 9024.

. “3) Enlargment ] Limited. The court may en-
large the. tm':e forw 1aking action under Rules
1006(b)(2), 1017(e), 3002(c), 14003(b), 4004(a),
4-007(c), 8002,\and 9033, onlywto the extent and
undér the condxtxons staled in those rules.”

’
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¥ i copy of the case file in this matter until’
"3 mid-August. Jbid.

The Bankruptey Court refused the late

7 filing. Following precedent from the Court
1 of Appeals for the Eleventh Circuit, the

court held that a party may claim “excusa-

: * 1 ble neglect” only if its “‘failure to timely
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perform a duty was due to circumstances

A which were beyond [its] reasonable con-
$ rol’ " Id., at 124a (quoting In re South

Atlantw Financial Corp, 167 F.2d 814,

' 317 (CAll 1985), cert. demed sub nom.

Ezscayne 21" Condominium Associates,
Jnc v..South Atlantic Financial Corp.,
475 U.S. 1015, 106 S.Ct. 1197, 89 L.Ed.2d
/811 (1986)). - Finding that respondents ‘had

; recewed notice of the bar date and could

bave complied, the court ruled that they
“could not claim “excusable, neglect.”

JL On appeal the District Court affirmed in
‘part and reyersed in part. The court found
"respectab%e authority for the narrow read-

ing of ‘excusable neglect’ " adopted by the
"Bankmptcy Court, but concluded that the
Court of . A.ppea]s for the Sxxth Circuit
iwould fellow ‘g more liberal approach .
JApp. 157a. Embracmg a test announced
by the Court ‘of ' Appeals . for the Ninth
Cn‘cmt,” the District Court. remanded with
mstrucﬁlons that . the Bankrupﬁcy Coprt
evaluate respondents’ conduct agemst sev-
+ eral fa‘jctors mcludmg e “(1) whether
| granting the delay vqu prejudlce the debt—
fer (2). the length of the delay ‘and ' its
impact | |on efficient court administration;
3) whef,her the delay was beyond the rea-
sonable control of the person whose duty it
was bo‘( perform (4) whether the creditor
acted in good faith; and (5) whether clients
should be ﬂ‘enahzed for t;helr counsel’s 1‘ms—
take or neglect.”’” Id, at 158a—1‘59a
(quotmg In re Dix, 95 B.R. 134, 138 (CA9
Bkrptcy. Appellate Panel 1988)/ (in’ turn
quoting In re \Magomrk, 693 F. 2d 948, 951
(CA9 1982)). The District Court'also ng-
gested | khat the Bankmpbcy Court conmder
whether the fallure to comply vnth the. \bar
date “#"esulted from negligence, indiffer-
ence or culpeble conduct on the part of a

PIONEER INV. SERVICES v. BRUNSWICK ASSOCIATES
Cite 25 113 8.Ct. 1439 (1993)

1493

moving creditor or 1ts counsel.” App.
169a.

On remand, the Bankrupbcy Court ap-
plied the so-called Dix factors and again
denied respondents’ motion. Specifically,
the Bankruptey “Court found (1) that peti-
tioner would not be prejudiced by the late

filings; (2) that the 20-day delay in filing
the proofs of claim would have no adverse -

impact on efficient court administration;
(3) that the reason for the delay was not
ottside respondénts’ ‘control; (4) that re-
spondents and their counsel acted in good
faith; and (5) that, in light of Berlin's busi-

ness sophistication and his actual knowl-

edge of the bar date it would not be im-
proper to penahze respondents for the ne-
glect of their counsel. Id., at 1682-172a.
The court also- found that respondents’
counsel was neghgent in rmssmg the bar
date and, “[t]o & degree,” indifferent to it.
Id., at 172a. In weighing these consider-
ations, the Bankruptcy Court. “attache[d]‘
considerable importance to Diz factors 8
and 5, and concluded: that a ruling in
respondents’ favor, noththstandmg their
actual notice of the bar date, . “would. ren-
der nugabory the fixing of the claims’ bar
date in this case.”- Id, at 1’73a The st-
trict Court affirmed the ruhng

" The Court of Appeals for the Sixth Cir-
cuit reversed. The Court ' of ‘Appeals
agreed with the District Court that “excus-
able neglect” was not limited to cases
where the failure to act was due to circum-
stances beyond the movant’s.control. The
Court of Appeals also agreed with the Dis-
trict Court that the five “Diz; factors” were
helpful, although not necessarxly exhaus-
tive, guides. In re Pwneer Investment
Services Co., 943 F.2d 673, 677 (1991) ‘The
court found, however that the ‘Bankruptey
Court had mlsapphed the fifth Diz factor
to this case. Because Berlm“had mqun'ed
of counsel whether there we;'e any. impend-
ing filing deadhnes and been ‘teld that none
existed, the Court of Appeals ruled that the
Bankruptey Court had “mapprepnately pe-

nalized the [resbondents] for the errors of

their counsel.” | Ibid. "
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The Court of Appeals also found “it sig-
nificant that the notice containing the bar
date was incorporated in & document enti-
tled ‘Notice for Meeting . of Creditors.””
Id, at 678. .
court explamed wovﬂd not. have put those

without. exbensxve experience in bankruptcy ;

on notice that the date, appended to the end

of this. notice was intended to, be the, final

Becaué‘e of the mﬂmtmn the ncourts“ f
appeals iover: the'’ meammgwof flexcusable
neglect,” $iwe grarted certiorari; 504 U.S:
—, 112 S.Ct. 2963, 11‘9 LEdZd 585

(1592), and now afflrm TR

Cob N o ‘ B
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i
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A
There is, of course, a range of possible
explanations for a party’s failure to comply
with a court-ordered ﬁhng deadline. At
one end of the spectrum, a party may be

3. The Courts of Appeals for the Fourth Seventh
Exghth and Eleventh Circuits have taken a nar-
row view of “excusable neglect” under Rule
$006(b)(1), requiring a showing that the delay
was caused by circumstances beyond the mov-
ant's control. See Jn re Davis, 936 F.2d 771,774
(CA4 1991); Inre Damelson, 981 FZd 296, 298
(CA7 1992); Hamon v."First Bank of South' Da-
kota, N.A., 828 F.2d 1310, 1314-1315/(CA8 1987);
Inre Analytzcai Systeins, Inc.,, 933 F;2d 939, 942
(CAl1l 1991). The Court! of. Appeéals for the
Tenth Circuit, by contrast,ﬂ has applied a miore
flexible analysis sumlar to that employed by the
Court of Appcalsun the present. case, Ip re
Centric. Corp,, 901 F.2d 1514, 1517-1518, Eert.

denied sub nom. ' Trustees of Centanmal State

Carpenters Pension Trust Fund v. lerw Com,

498'US. 852, 111/S.Ct. 145,'112, LEd.2d 112

(1990). The Courts of Ap;pfé‘ls,smularly have

Such 8, desxgnatlon," the.
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prevented from complying- by forces be.

yond its contro, such as by an act of Gog-
or unforeseeable human intervention. Ag
the other, a party simply may choose to
flout a deadhne. In. between, lie cases’

where a party’ may choose to miss a dee,d
1 hne although for a very 'good reason, such
‘as to render first aid to an accident vietim |
dlSCOV red on the way to the courthouse ag
well as cases where a party misses.a dead. .

]w% LR "y

“M_hnetwu
et .or neglig

vertence, i mlscalculahon, ‘

i1, 2] We thmk

ol
prt‘%tat:on is nct consonant ‘with either the

language of the rule or the‘ e\ndent‘\pur-

"ntgrpretauons of 4 excUsabIc

urm

d in Rule 4(a)(5)‘of the Fed ral

neglect \,as fo!m the Feder
Rules‘ of ‘App ?late Prox;edur ! Some éo‘ui*ts
have rcqulred | ‘bhowng’that the ‘mowml s faﬂ-

" 'see, e.gn 650 Pd}k Ave. qrp v, McRae, 36

i enzen Wi .‘Em 7'“ ees

| 764, 767 (CA2, Hpas)” aft V‘Mc‘(#zﬂ 5
F.2d 590, 592 ,¢ (CA9 '1988), while' others: hay
adopted a ‘more ﬂex:ble” proach sm'i ar
employod by It urt of Appeals i ;ph:
sce, e.g. yConsp dated lr‘relgktways” rp. of
‘ o)|827 Fiad 916 (%%‘

n ‘C‘onsqlz&ared Fre:
of Tr .‘o HiPe‘rms&Iv

Hutc{zms‘(li’n J’\ i
m R

that petmoners mter- ‘ |
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ess.”” Webster's Ninth New Collegi-
ste Dictionary 791 (1983) (emphasis added).
¢ word therefore encompasses both sim-

faultless omissions to act and, more
Ak ﬁ‘,mmonl;,,r, omissions caused by careless-
Courts properly assume, absent suf-

“f@ss intends the words in its enactments

carry “their ordmary, contemporary,
common meaning.” ~ Perrin_ v. Umted
States, 444 U.S. 37, 42, 100 S.Ct. 311, 314

ering the courts to' accept late - filings
~ #where the failure to act was the result of
excusable neglect 7 Rule 9006(b)(1), Con-
gress plainly contemplated that the courts
ould be permltted where appropnate to

gervenmg clrcumstances beyond the party 8
control h

Contrary fo petitioner’s sugges’aon, this
flexible understanding of “excusable ne-
glect’ accords with the policies underlying
Chapter 11 and the bankruptey rules. The
“excusable neglect” standard of Rule

cla,nnwm Chapter, 11 cases. but not in Chap—
ter 7, ‘cases 4 The roles dxffereﬁtlatmn be-
~tween Chapter 7 ‘and Chapter 11 filings
corresponds with the differing pohc1es of
the two chapters ' Wheréas the aim of'a

and’ \distm'butlon of the debtor’s estate,

with; ‘the aim .of rehabilitating the debtor
and avoxdmg forfeitures by creditors. See
Umted States . Whttmg Pools, Inc., 462
Us, 198 1203, 108 S.Ct. 2309, 2312-2313, 76
L.Ed2d 515 (1983) In overseeing this lat-
ter pnocess the bankruptey courts are née-

s havé 4, The time-computation and -extension provi-
to that sions of Rule 9006, like those of Federal Rule of
us €ase, Civil Procedure 6, are generally apphcabie to
mg/ Dela- any tinie requirement found elsewhere in the
D, cert. rules unless expressly excepted. Subsections
s Corp, (b)(2) and (b)(3) of Rule 9006 enumerate those
484 US, timé requp’ements excluded from the operation
. 8); Lor of ithe excusable ‘neglect” standard. One of the
Sperry-"""% time requu‘ements listed as excepted in Rule
. (CAT 9006(b)(3) is that governing the filing of prochs
S of claun in Chapter 7 cases. Such filings are

e

PIONEER INV. SERVICES v. BRUNSWICK ASSOCIATES
Clte as 113 8.Ct. 1489 (1993)

went indication to the contrary, that Con-

‘ g2 L.Ed.2d 199 (1979).- Hence, by empow-'

9006(13}(1) governs late filings of proofs of

Chapter 7 liquidation is,the prompt closure -

Chapter 1n prowdes for reorganization .
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essarily entrusted with broad equitable
powers to balance the interests of the af-
fected parties, guided by the overriding
goal of ensuring the success of the reorga-
nization. See NLREB v, Bildisco & Bildis-
co, 465 U.S, 5183, 527-528, 104 S.Ct. 1188,
1197, 79 L.Ed.2d 482 (1984). This context
suggests that Rule 9006’s allowance for
late filings due to “excusable neglect” en-
tails & correspondingly equitable inquiry.

The history of the present. bankruptcy
rules confirms this view. -Rule 9006(b) is
derived from Rule 906(1)) of the former
bankruptcy rules, ‘which governed bank- .
ruptey proceedings undér the former Bank-

ruptey Act. Like Rule 9006(b)(1), former

Rule 906(b) perm:tted courts to accept late
fﬂmgs “where the faildré to act was the
resu]t of .excusable neglect.” The forerun-
ner of Rule 3003((:), Whlch now establishes
the reqmrements for flhng claims in Chap-
ter 11 cases, was former Rule 10-401(b),
whlch estabhshed the ﬁhng requirements
for proofs‘ of clalm in reorgamzatxon cases
under Chapter X"of the former Act, Chap-
ter I1’s" ﬁ)redecessor The Advisory Com-
mlttee Notes accompanymg that former

rule ‘make clear that courts 'were entrusted

with' the authonty under”Rules 10-401()
and‘ 906(b) to accept tatdy wfﬂmgs “in accor-

V dance with ' the | ‘équities. of the situation’:

Lapg the court'has fixed ‘a bar date for
the filing of proofs oﬁholalm, it may still
enlarge that time - Wxthm he provmlons of
Bankrupucy Rule. 906(b) ‘which is made
apphcable in thl‘s subdw‘xslon This poli-
¢y is in'accord with Chapter X generally
which is to preserve rather than to for-
feit nghts In §‘ 102 it rejects the notion
expressed in § 57n.of| the Act that claims

must be filed. vnthm 2, S1x-month period

governed excluswe!y by Ru!e 3002(c). See Rule
S006(b)(3); In ré Coastai Alaska Lines, Inc., 920
F.2d 1428, 1432 (CA9 1990) n By contrast, Rule
9006(b) does not'make a 51mﬂar exception for
Rule 3003(c), which, as noted earlier, establish-
es the time reqmrements for. proofs of claim in
Chapter ., 11 cases, Consequently, Rule
9006(b)(1) must be construed to govern the per-
missibility of late ﬁhngs in Chapter 11 bank-
ruptcxes See Admsory Com.mxttec Note accom-
panying ‘Rule 9d06(b)(1)
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to- partlcxpate in any distribution, Sec-
tion 224(4) of Chapter. X of the Act per
. mite distribution to certain creditors even
if they fail to file claims and § 204 fixes
& minimum period of b years before dia-

' tribution rights under a plan méy be.

forfeited. This. approach was mtentlonal

‘3:‘,;_33 expressed in Senate, Report 1916 (75th
: _‘,Cong o 3d,Sess.,. Apnl 20,‘ 1938): o

.54 Sections 204 and 205umsure pé.rt:c—
,‘1patmn ;nuthe benetjﬁ of th ;
zation. to those who, th

L‘“’the;r
Ff che

d “forward in
th the
m‘ and stock

‘This hxstory rs :
the enlargement of presc

me “g;;gps@ e,ﬂnegl ‘standdra of

o

“(b)““ hidrgement. When‘by these rules or by
a notice given thereunder or by order of court
an akt is requxred or aliowed to be doue at or
1@ Speg ed. txme, the court for‘
\ ‘Sﬁti e m 1ts ‘”d screnon (1) thh

dst ¢! ,ek‘eforx is. made before the
dd ongmal!y prescribed or
de:

Borromeo, 9‘45 F d
zll y Marsh‘ﬁll, wNo

‘ glect” found i m Bankruptcy Rule 9006(13)(1)

Rule 8006(bX1) is not limited to situatigm
where the failure to timely file is ‘dus ¢4
circumstances beyond the control of thé
fxler. - gy

Our wew that the phrase “excusab!e D

is notmmlted as petltloner would haveitly 2.

AL strongly supported by the: Fedem}
Rules of vaﬂ Procedure, whxch use t}m
phrase in severa! places. "
9005@)(1) Was pattemed af'oe'

ggec ! n
act has elapsed ,

e E S T
is not surprks’mg,

or ; [ﬁ sions
nd 1';" &' con-

iwl}ict q [, Colum-
‘ ‘de" 64, 665

90 F.2d
”ﬁss %:A Fed

gwen a

p;:als e aﬂy hav
ect” in

y ible ne lm

CA1 1992); War-
p.Dc)two 163,
\“ United

wxss mzd 52‘
“r; ‘r.m‘ F2d

}

eig., United States

=
ot
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. The “excusable neglect” standard for al-
lowing late filings is also used elsewhere in
the Federal Rules of Civil Procedure,
when a party should have asserted a coun-

mited to situat!%
ly file is dus g
{ » control of %&;«

e “excusable fix
iy Rule 9006('b)(1}=
‘er would have it 32
g‘“ by the F‘edey,;\ 5
| , which use thet'-4
es. Indeed, R;ﬂg %
fter Rule 6(b) K82
2 6(b), where
performance of g
#at. Court may eps:
- nit the tardy a@
€ “result of excug:

‘counterclaim to be set up by amendment
where the omission is due to “oversight,

justxce requwes " In the context of such a
rovision, it is difficult indeed to imagine

‘be limited as petltloner insists it should
b’e 10
The same is true of Rule 60(b)X1), which
permits courts to reopen judgments for
reasons of ‘“mistake, inadvertence, sur-
prise, or excusable neglect,” but only on
motion made within one year of the judg-
ment. Rule 60(b)(6) goes further, however,
and empowers the court to reopen a judg-
ment even after one year has passed for
“any other reason justifying relief from the
operation of the judgment.” These provi-
sions are mutually exclusive, and thus a
party who failed to take timely action due
to "excusable neglect” may not seek rehef
more than a year after the judgment by
resorting to subsectlon (6). Liljeberg wv.
Health  Services  Adquisition Corp., 486
U.S. 847, 863, and n. 11, 108 S.Ct. 2194,
2205 n. 11, 100 L.Ed.2d 855 (1988). ’Eo
Justlfy rehef under subsection (6), a party
" Jf—, must show * extraordmary circumstances”
E:t *2, 1988 USAPP N ) suggestmg that the party is faultless in the
s dlgig) 5?,;’”(’(‘:’3,~ délay. ‘See ibid; Ackerman w. United
r"“raxe Electronics, Incs: ’ States, 340 U.S. 193, 197-200, 71 S.Ct. 209‘
16); United States ¢x -§  211-213, 95 L.Ed: \207 (1850); Klapprott .
L o ot United States, 335 U.S. 601, 613-614, 69
186, 190 F.2d 664, 665 S.Ct. 384, 390, 93 L.Ed. 266 (1949). 1If a
F"“‘gckard Co. v. Olym.
LI 552-1553 (CA Fed. party is partly to blame for the de!ay, relief
‘ o 3 must be sought within one year under sub—
section (1) and the party’s neglect must be
excusable. In Klapprott, for example, the

*xcusable neglect’s.
ent delays’ AW
wgnorance of thy"
ruing the rules do:
[teusable” negledk;
ke neglect” undde
“elastic t’:oncept”‘t
gm"“ﬁtly to omissions™ 7§
E-_a beyond thé cons 74

ir

ﬁFederaI Practice aad
2d ed. 1987).

. zenerally have given a
“excusable neglect” in  § .
f the Rules of Crimi-
kaw;: Rule 9006@)} was ¥
See, e.g., United States
A~24 (CAl 1992); Wer- |
S.App.D.C. 160, 163, ]
L Caltand v. United
408 (CA7 1963). - -:-"f

b

10. In assessing what constxtutes “excusable ne-
glect” under Rule'13(f), the lower courts have
looked, inter alia, to the good faith of the claim-
ant, the extent of the delay, and the danger of
prejudice to the ogposmg party. See, e.g, New
York Petroleum Corp.'v. Ashland Oil, Inc., 757
F.2d 288, 291 (Temp.Ct.Emergency App.1985);
Gaines v. Farese, No. 87-5567, 1990 WL 153937,
*3, 1990 U.S.App. LEXIS 18086, *9 (CAS, Oct.

PIONEER INV, SERVICES v. BRUNSWICK ASSOCIATES
Cite ns 113 8.Ct. 1489 (1993)

gerclaim but did not, Rule 13(f) permits the

’madverbence or excusable neglect, or when

that “excusable neglect” was. intended to -

1497

petitioner had been effectively prevented
from taking a timely appeal of a judgment
by incarceration, ill health, and other fac-
tors beyond his reasonable control. Four
years after a default judgment had been
entered against him, he sought to reopen
the matter under Rule 60(b) and was per-
mitted to do so. As explamed by Justice
Black:

“It is contended that the one-year limita-
tion [of subsection (1) ] bars petitioner on
_the premise that ‘the petition to set aside
the ‘judgment showed, at most, nothing
but ‘excusable neglect.”” And of course,
the one-year limitation would control if
ng more than ‘neglect’ was disclosed by
the petition. In that event the petitioner
could not avail himself of the broad any
other reason’ clause of 60(b). But peti-
tioner’s allegations set up an extraordi-
nary situation which cannot fairly or logi-
cally be classified as ‘mere ‘neglect’ on
his part. The undenied facts set out in
the petition reveal far more than a fail-
ure to defend ... due to inadvertence,
md;fferen@e, or careless disregard of con-
sequences.” 335 U. S at 613 69 S.Ct., at
389. - N

J ustxce Frankfurter although dissenting on
other grounds, agreed that Klapprott’s alle-
gatlons of inability to comply with earlier
deadlines took his case outside the scope of
“excusable neglect” “because ‘neglect’ in
the context of its sub;ect matter carries the
idea, of neghgence and not merely of non-
action.” .Id, at 639 69 S.Ct., at 398.

Thus, at least for purposes of Rule 60(b),
“excusable neglect” is -understood to en-
compass situations in which the failure to
comply with a fllm‘g deadline is attributable
to negligence. Because of the language
and structure of Rule 60(b), a party’s fail-

11, 1990); Barrett v. United States Banknote
Corp., 1992-2 Trade Cases { 69,956, p. ~——, 1992
WL 232055 (SDNY 1992); Technographtcs, Inc.
v. Mercer Corp.,, 142 FR.D. 429, 430 (MD Pa.
1992), Federal Rule of Bankruptcy Procedure
7013 contains a similar allowance for late coun-
terclaims brought \by a trustee or debtor in
possession.
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ure to file on time for reasons. ‘beyond his
or her control is not considered to consti-
tute “neglect.” See Klapprott, supra!
This latter result, however, would not ob-

tain under Bankruptey . Rule . 9006(‘0)(1)
' Had responderits here been prevented from .

«complying with the:bar, ‘date by an act of

' God:or some other. cn‘cumstance beyond

their control, the Bankrup'ocy Court; plamly

~ would have been. permltted to find “excusa-

ble neglect,” LAt the ‘same tmme, rqadn;g i
Ru!e 9006(b)(1) mfl ly to exclude every ..
ms’cance of an | inddyertent or negligent

omxssmm would 1gnof the most natural
ing ( or woul

{3] Thls leaves,
reqmremen’c that the'p
bar date be “excusable. ¥
ment that we behev Wﬂl deter creda’cdr %“m‘

S § B A\ sm'ular, but even more exphcn ) dxchommy

. can be found in a. former rule;of ﬁhe ercuxt
Court of Appeals for, t}phe Second Cu'cmt govcm-
mg‘the late filing of ppeals. That rule pérmit-
ted late filings * ‘upon a'showing ... ( that the
delay has been. due tomcause beyond the control
of the moving party ©
been due to cxmﬁmstances whmh
jiexcusable g
scond Cirquit,
spass, 330 U.S 695“ ?03
)58, n. 10, 3; Ed, 1184

i

h‘ U‘w‘ ) m.“ u@l‘y is
u;g‘oses of Rule: 9(‘506(}))(1).

; does suggest that the meaning [0 of "¢ )Qws‘ablc
eglect” urged by p‘“e ‘boner is far ﬁ'om natural.

e B
12. See also United Stares v. Boyle, 4690.8.1241,
245, 1. 3, 105 SiCt. 687 i\690 n 3, 83 LEd ‘g‘ 622
‘(1985) ("ncglect as, used in smmtq g&v‘ ,ﬁj‘ling
‘ laie Exhng of. “tax remms 1mp{es} care
neTs ) H HI iel‘ )’ "

13, ; The dissent dxsoerns in Lu)an v Natzonal

“Vt;’a'lt/e Federation, 497 U.S. 871, 110 S ct. 3177,
‘114! LEd 2d 695 (1990), an indication that the
factors relevant:to, t}us inquiry extend no

thq‘sr than the | movants culpability and the rea-
Ison for the delay, see post, at 1501. ‘We cannot
d ‘t’u at a district, doturt dld not
n'declining to ;permlt a late
Rules on

agree : Lujan hel
| abuse its dxscrenc
filing under Rule ) of th
grounds of excﬂsa enneglect P 497 ’US at 897~
898, 110 S.Ct., at 3193. The. CO I ‘did not,

1

_ With regard to determining whether'a part
ty’s neglect of 8 deadline is excusable, wg

¥ (b) that ﬂae del ay has .
hall be

other parties from freely xgnonng court, .
ordered deadlines in the hopes' of winning g
permissive reprieve under Rule 9006(bX1)..

are in substantial agreement with the fae-
tors identified by. the Court ‘of Appesls: 3
“Because Congress has provided no other'
guxdeposts for detérmining what, sorts ot
neglect “will beconsidered. “excusable‘

‘con‘clude ‘that the determmatm n. t

by

mo*&*ant a

that 2
consec
ver defme excusq%le neglect or eyven de- cﬁﬂ‘*"‘*
Je;her‘that‘ sta.ndard could 'have been met ch};‘ J

8

ORI Ww Hw R
“ Hn[‘
dis at would permxt jnges to take ac. ‘L\Idm
o be full range bf equtab!e consider- tio ‘Tﬁ
only' 'if they have first made a threshold
hin natxon .that the movan ’l[ms “sufficiently mposc
neless” in the delay ‘see pos?‘ at 1501 The Id i
1i ! s’ formulation: of the ra
jotild br ‘x‘"i\“’%needed clarity qafﬂ )
apphi:agiom and. %ave judicial re- §
}§P4-15q5 But narrow- ne
c or: to Hp considered in |
Hégiec} detéﬁ'mmatlon o
es oqﬁ“ r how the re- qae
. app! 1‘ed in any given
¢ prehsmnt case at least, freF
x,;‘g to“ draw a line be- :L v
e and kamal “mdxffer ¥t
id.,. jbut pames with whi
ke wm no doubt find g ie
ﬂ‘)le of litigatiof: The o
'mme{txng the “indeter- '
§ 50 trg ubling | would be wh
e of f‘e sort embraccd ' pr

;ﬁrectmg a rigid é i

g‘.
»
o‘z'ﬁstrucuon isirrec- Th'

ig hing a more flexi- 177t ¢
ne‘ fect.” Faced with-
ut ‘n recedent and SgCt-
) .’H,” we dhere to. ‘»the for- |chl it

i gﬁ}#\ég, “’
i !\L@&n X

l ﬂ}‘
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Erxon is, at bot-:

account of | all .

wrounding the "4 ,
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E;anger of prej-
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ther the mov- ‘
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There I8 one aspect of the Court of Ap-
peals’ analysis, however, with which we
disagree. The Court of Appeals suggested
that it would be inappropriate to penalize
respondents for the omissions of their at-
torney, reasoning that “the ultimate re-
sponsibility of filing the ... proof[s] of
¢clai{m] rested with [respondents'] counsel.”
Jbid. The court also appeared to focus its
analysis on whether respondents did 'all

7 ~ they reasonably could in policing the con-

duct of their attomey, rather than on
whether their attorney, as reSpondents’

ply with the courtiordered bar date In
t.hxs, the court erred

{4 5] In other contexts we have held

g that ehents must be held accountable for

the acts and omxssmns of their attorneys.
In Link v. Wabash R. Co., 370 U.S. 626, 82
SCt 1886, 8 L.Ed.2d 734 (1962), we held
that S client may. be made to suffer the
eonsequence of dismissal of its lawsuit be-
cause’ of its'attorney’s failure to attend a
scheduled pretrial conference. In so con-
cladmg, we: found “no merit to the conten-
tz&n that dismissal of petitioner’s claim be-
cause of his counsel’s unexcused conduct
m1poses -an unjust penalty on the client.”
Id, =t 633, 82 S.Ct., at 1390. To the con-
trary, the Court. wrote:
“Petmoner voluntarily chose this attor-
ney as his representative in the actzon,
and. he cannot now avoid the corse-
‘quences of the acts or omissions of this
fréely selected agent. Any other notion
would be wholly inconsistent with our
system of representatwe litigation, in
‘w}nch each party is deemed bound by the
acts of his lawyer-agent and is consid-
ered to have ‘notice of all facts, notice of
whlch can be charged upon the attor-
ney"’ Id., at 633-634, 82 S.Ct., at 1390
(quotmg Smith v. Ayer, 101 U.S. 820,
326 25 L.Ed. 955 (1880)).

- This; pnncxple also underlay our decision in

Umted States v. Boyle, 469 U.S. 241, 105
8.Ct. 687, 83 L.Ed.2d 622 (1985), that a
chen{ could be penalized for counsel’s tardy

ﬁhng of a tax return. This principle ap-

plies with equal force here and requires
that respondents be held accountable for
the acts and omissions of their chosen
counsel. Consequently, in determining
whether respondents’ failure to file their
proofs of claim prior to the bar date was
excusable, the proper focus is upon wheth-
er the neglect of respondents and their
counsel was excusable.

S , i .

[6,7] Although the Court of Appeals in
this case erred in not attributing to respon-
dents the fault of their counsel, we con-
clude that its result was correct nonethe-
less. First, petitioner does not challenge
the findings made below concerning the

respondents’ good faith and the absence of

any danger of preJudlce to the debtor or of
disruption 'to efficient judicial administra-
tion posed by the late filings. Nor.would
we be inclinéd in any event to unsettle
factual findings entered by a Bankruptey
Court and affirmed by both the District
Court and Court of Appeals. See Good-
man v. Lukens Steel Co., 482 U.S. 656,
665, 107 S.Ct. 261(7 2623, 96 L.Ed.2d 572
(1987). Indeed, in this case, the Bankrupt-
¢y Court took judicial notice of the fact
that the debtor’s second amended plan of
reorgamzatxon offered after this litigation
was well underway, takes account of re-
spondents’ clalms App. 168a-169a. As
the Court of A.ppeals found, the lack of any
prejudice to'the dgbtor or to the interests
of - efficient, Judxcxal administration, com-
bined with the gopd faith of respondents
and their counsel, we:gh strongly in favor
of permitting the tardy claim.

In assessing the culpability of respon-
dents’ counsel, we give little weight to the
fact that counsel was experiencing upheav-
al in his law practice at the time of the bar
date. We do, however, consider significant
that the notice of the bar date provxded by
the Bankruptcy Court in this case was out-
side the ordinary course in bankruptey
cases. As the Court of Appeals noted,
ordmarﬂy the bar date in a bankrupbcy
case should be prominently announced and
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accompanied by an explanation of its sig-

nificance. See 943 F.2d, at 678. We agree’

with the court that the “peculiar and i incon-
gpicuous placement of the bar date in ‘a

~ notice regarding a creditors[’] meeting,”
without any indication, of the sxgmﬁcance

of the bar date left 8 “dramatxc amb:gu-

ity’" in the notlficatxon Ibid.'®. This ig not
to say,, of course, that respondents’ counsel

was not remiss in failing to, appreh
notice. To be sure, were ‘the ‘
dence of prejudice to petltmm

ial administration in this case, OF a1
cation at all of bad faith, we could.
that the Bankruptcy Court i

metxon in dechmng to fmd ihe ﬁe}‘ cet o' be

excusable Im the‘ absence of such &
s}sowmg, however, wg conélude! that' the
unusual form of notice
ease‘ requires a ﬁndmg that!
tesppmdents counsel 1as, '
cumstances, “excusable

u»’H
For‘,these reasons ﬁhe Judgment of the
Court of ‘Appeals is,

Afﬁmgd,

| .
Wi

bt

Justice O'CONNOR, with whom Justice
SCALIA, Justice SOUTER and Justxce
THOMAS join, dissenting.

Today the Court replaces the straightfor-
ward analysis commended by the language
of Bankrupbcy Rule 9006(b)1) with a bal-
ancing test Because the Court’s approach
is mconsmtent with' the Rule’s plain lan-
guage anid unduly complicates the. task of
courts ¢alled upon to apply it, 1 respectfully
dissent -

I

Bankruptcy Rule 9006(b)(1) provides
that, if a party moves for permission to-act

15, Indeed, one commentator has waxned ex-
pressly of the deficiency in the method of notifi-
cation employed by the Bankruptcy' Court here:
“Prior to the adoption of the present bankruptcy

rules some bankruptcy courts placed a time 1o
close the receipt of claims in chapter 11 in the
 notice sent to the listed creditors for the first
meeting of creditors. . This practice should be
strongly discouraged. It conflicts with some of
the factual circumstances glvmg rise to a c!alm

‘i“ﬁ%ﬂ ”ye“d in "thxs‘
e ‘e
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after having missed & deadline, the eo
“may at any time in its discretion .

mit the act to be done where the faxlurego
act was the result of excusable neglect %
~This language estabhshes two require. 3

nﬁnts that must be met before, unhme},

“ad&ion will be perrmtted First, no reliof &5
available unless the failure to comp!y With, k.
‘the deadlme “was the' result of excusably 3
Bkrtcy Rule 9006(1))(1) Second’ E

il s@ead of fpllowmg the plam meaning of
;statute, and exammmg this case in
these two steps, the| :‘urt employs a mult:
factor, balanging ite oyering numerous
equitable | consiﬂerq S, including (and
perhaps not Timited:{ the danger of prej-
udice to the debtor, o Ie‘nngth of the delay
and its potential impact on judicial proceed-
ings, the reason,

T ”the delay, ... and
whether the moya twacted in good faith.”

Ante at 1498, B ARule’; 9006(b) does not
simply command courts to ‘permit late filing
whenever it would be “equltahle” in.light
of all the. czrcumstances iRather, it estab-
lishes that the courts may exercise their

discretion in accord

with %he equities. only

if the failure to meet the ‘deadlme resulted
from excusable. neglect m the ‘ﬁrbt place.

in ‘chapter 11 and‘ n ambush unw:ttmg credi-
torsl Since creditotsiare notonous for failing to
read all of the boilerplate, ;}!angua‘tge in the xe-
mxéd fprm dxstrxbt‘h“{gﬂ as the notice of the first
| meetmg of credito. d,‘,”‘cou ; el for [éreditors will
“be wise to- doubl}e veck and ask 'for a prompt

receipt of the nouce ifrom tbe cheH‘t or examme

 the notice on file i in;the pﬁxmcul ‘; 1‘ bankru?tcy
cas‘e.” R Aaron, nkrup} cy Law Fundamen
“igalls § 8.02[7), p. 8231 (rev] ed. 1991).
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1 L.Ed.2d 695 (1990), we applied the virtually
identical language of Federal Rule of Civil
Procedure 6(b). Under that Rule, as under
this one, a court may not permit untimely
filing unless it “find[s], as a substantive

-the movant’s failure to file.

e whether the failure resulted from excusa-
. ple neglect depends on the nature of the
¥ omission itself, both in terms of cause and

culpability. Consequently, until the reason
for the omission is determined to be suffi-

. gently blameless, the consequences of the

failure, such as the effect on the parties or
the impact on. the judicial gystem, are not

relevant, In're Vertientes, Ltd., 845 F.2d
57,60 (CAS 1988) ( ‘The court has no dxscre-

. gon to grant an extension mmply because

o prejudice would result, or for any other

equitable reason”); In re South Atlantw
Financial Corp., 767 F.2d 814, 819 (CAL1

1985) (The focus of the Rule is on the
omission and the reasons therefor rather
than.on the'effect on others), cert. denjed,

3 115 US. 1015, 106 S.Ct. 1197, 89 L.Ed.2d
811 (1986); see also Maressa v. AH, Rob- (

ins Co., 839 F.2d 220, 221 (CA4 1988) (no
exception to claim filing deadlines based on
general equitable prmcnples) ‘

Although the Court pays lip service to
the existence of a threshold determination
regardmg excusab]e negiect see ante, at
1492 (“Rule 9006(1))(1) empowers a bank-

- ruptey eourt to permit & late filing if the

movant’s faﬂure to comply with an earlier
deadline ‘was the result of excusable ne-
glect’ ™, it holds that the threshold ques-
tion is “at bottom an equitable one.” Ante,

at 1498. OQur case law is to the contrary.’

In Lujan v Natibnq,l Wildlife Federa-
tion, 497 U.S. 871, 110 S.Ct. 31717, 111

matter ... that the failure to file on tlme
‘was the result of excusable neglect.’ "
497 U.S,, at 897, 110 S.Ct., at 2733. Char-
acterizing that “obstacle” as “‘the greatest
of all,” ibid.,, we examined the reasons for
the movant’s failure to make a timely fil-
ing. Nowhere in our discussion did we
mention the equities or the consequences of
Instead, we
concentrated exclusively on the asserted

PIONEER INV. SERVICES v. BRUNSWICK ASSOCIATES
Clte as 113 8.Ct. 1489 (1993)

1501

cause of the failure and the movant's culpa-
bility. See tbid.

- The Court concedes that Federal Rule of
Civil Procedure 6(b) and Bankruptey Rule
9006(b) have virtually identical language;
indeed, it even relies on the former to sup-
port its interpretation of the latter. Ante,
at 1496-1497. Yet the majority provides no
reason why we should ‘depart from the

‘analysis we 80 recently employed in Lujan,

except to say it reads that case d;fferent}y

See ante, at'1498, n. 18. While it is true

that we did not “define” the phrase “excus-
able neglect’“m Lugjan, ante, at 1498, n. 18,
there is 1o’ denying that we applied that
phrase to the' facts before us: There is
srmply no other explanation for the opin-
jon's dlscussxon of whether the movant had
overcome that ¢ greatest” of “substantive
obstacle[s]," 497 U.S,, 'at 897, 110 S.Ct, at
2733, But even if Lujan might be read
dlfferently, the majority offers no affirma-
tive reason to believe that the equities
should bear on whether neglect is “excusa-
ble.” Instéad it states:
“Because - Congress ‘has provided no
other guldeposts for determining what
sorts of rieglect will be considered ‘excus-
able,” we ‘coriclude that the determination
is at bottom an' equitable one, taking
account of all relevant cxrcumstances
surrounding’ ~ party’s omission.”
Ante, at 11498. '
In my view, Congress has provided
“guideposts” as to how courts should de-
termine whether “neglect will be consid-
ered ‘excusable”” The majority sxmply
fails to follow them. Flrst is the remaining
language of Rule 9006(b)(1) itself, a good
portion of which the ma;orzty fails to con-
sult. The Rule, read in its entirety, estab-
lishes that the excusable neglect determi-
nation require$ inquiry into eausation rath-
er than consequences: Unless “the failure
to dct was the result” of the excusable
neglect, relief is unavailable. “It is clear

from this language that the focus of [the

Rule] is on' the movant's actions and the
reasons for those actions, not on the effect
that an extension might have on the other



1502 113 SUPREME COURT REPOR’I‘ER

parties’ positions.” In re South Atlantic ~American law, But if Congress had mteud.
Financial Corp., 167 F.2d, at 819. More- ed to depart from the accepted meaning ¢f

- over, Rule 9006(bX1) indicates that the excusable neglect———sapplementmg its ex.
court must determine whether the neglect clusive focus on the reason for the errog
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curred rather than in hght of facts known' weuld have .80 md;cated
-~ when untimely action’ is proposed The In any event, it i3 quite unnatural to read
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yrrelevant. To hold otherwise not only un-

-dermines deterrence but excuses the inex-

cusable.

11

The Court's approach also undermines
the interests the Bankruptcy Rules seek to
promote. Because the majority’s balancing
test is indeterminate, its results frequently
will be called into question. Reasonable
minds often differ greatly on what the
equities require. This case is a prime ex-
ample. Applying much the same test the
Court applies today, two courts below held
that respondent’s neglect was inexcusable.
Then the Court of Appeals substituted its
view and held otherwise. Today the Court
evens the score at two to two. We ought
ot unnecessarily introduce so much uncer-
tainty into a routine matter like an “excus-
able neglect” determination. Nor should
we unhesitatingly endorse an approach
that invites litigants to seek redetermina-
tion of their procedural disputes from four
different courts.

Direct application of Rule 9006(b)(1)'s
plain language to this case, in contrast, is
straightforward. First, we must examine
the failure to act itself and ask if it result-
ed from excusable neglect. If it did, then
the lower court may, in its discretion, per-
mit untimely action in accord with the equi-
Hes. But if the failure did not result from

excusable neglect, there is no reason to

consider. the effects of the failure.

That, of course, brings us to the question
to which the majority devotes the bulk of
its discussion: whether mere negligence
can qualify as excusable neglect. Ante, at
1494-1498. As the majority points out,
ante, at 1494, the Courts of Appeals have
disagreed on this matter. Some require
the omission to result from circumstances
beyond counsel’s reasonable control. See,
eg., In re South Atlantic Financial
Corp., 167 F.2d, at 819, and cases cited
ante, at 1494, n. 3. Others hold that negli-
gence may constitute excusable neglect but
distinguish among different types of negli-
gence. Cf. Consolidated Freightways

Corp. of Delaware v. Larson, 821 F.2d
916, 919 (CA3 1987) (“Excusable neglect”
inquiry entails a “qualitative distinction be-
tween inadvertence which occurs despite
counsel's affirmative efforts to comply and
inadvertence which results from counsel’s
lack of diligence”) (Fed.Rule App.Proc.
4(a)), cert. denied sub nom, Consolidated
Freightways Corp. of Delaware v. Secre-
tary of Transp. of Pennsylvania, 484 U.s.
1032, 108 S.Ct. 762, 98 L.Ed.2d 776 (1988).
In my view, we need not resolve that dis-
pute in this case. Once we properly clarify
the factors that are relevant to the excusa-
ble neglect determination, the Bankruptey
Court’s findings compel the conclusion that
respondent’s neglect was inexcusable un-
der any standard. :

The Bankruptey Court expressly found
that respondent’s former counsel’s failure
to file a timely proof of claim resulted from
negligence and, to some degree, an attitude
of ‘indifference” toward the deadline.
App. 172a. In addition, the court noted
that the client, a sophisticated business per-
son and an active participant in the bank-
ruptey proceedings, had received actual no-
tice of, and was aware of, the deadline.
Id., at 171a. Thus, this is not a case of a
clerical or other minor error yielding an
untoward result despite counsel’s best ef-
forts; it is a case in which counsel simply
failed to look after his business properly,
even if that failure was not the result of
bad faith. ‘

The Court of Appeals held the neglect
excusable nonetheless for two reasons.
First, it thought it inequitable to saddle the
client with the mistakes of its attorney.

The Court today properly rejects that ratio- -

nale. Ante, at 1499, The second reason
offered by the Court of Appeals was that
the notice containing the deadline was in-
corporated in a document entitled “Notice
for Meeting of Creditors.” That designa-
tion, the court explained, was not enough
to put those without extensive bankruptcy
experience on notice that the “bar date” at
the end of the notice was the final date for
filing proofs of claims. In re Pioneer In-
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vestment Services Co., 943 F2d 673, 678
(CAS 1991). : In addztzon, the court noted

- that use of the term “bar.dste” to desig-

nate the deadline for filing a proof of claim
was “dramatic{ally] amblgu[ous ! since

- there -are many bar dates in bankruptcy,
o not all of them for the fxlmg af proofs of ‘

 majority 'and the' Court of ‘Appeals may be'
~ cbrreet that the! form‘ of notice" was unor-:
‘ thodox, ‘they also
ing ‘that, 'if the madequacy of notice caused .
respondent ito" mxss“‘the deadline, respon:’
dent’s failure' was: i:he result of i“éxcusable

nay be eomect in assert-

neglect.”"' But they - a.re not correct in as-

line “as’ & result of” the
nﬁ’ticeg_“‘>?‘The Bankmptr

and client hadrapmal notl
and that the cause of thexr failure to file ot
time , was - mchfference and neghgence
App. 1T2a.. - . N

To be sure, we would net be obhgated to
accept ‘those findmgs if they were not sup-
ported by the irécord. - But. they are sup-
ported by the record Indeed, in a com-
mendable’ dbsplay of candor, resporident’s
former counsel“admltbed that the "fou}-up”
was “partzcular‘]y” his own.' Id, 4t 72a.
Accord, id., aﬁ 112a (“[TThe foul-up 1 can't
lay to the chents”shoes because it really is

* probably mine”).- There 'is. no indication

that he blamed his'jerror. on ‘petitioner’s,
form of notice. . Rather, he appealed to the
Bankruptey: Court’s sense of fairness, ar-
gumg that it would be mequltable to penal-
ize his iclient so greatly where the “delay
was occasioned;not.by [the client], but by,

|its counsel.” Id., at/73a. Accord, id, at

102(s) (“[Under all the circumstances, we
think it would be unfalr and inequitable to.

vigit the sins of the Iawyen on the- client”);,

id., at 112a (A_lthough the foul-up was re-

spondent’s. attorney’s, ngen “the, lack of,
prejudice [and] the totahty of al! the cir-

nt'si li'm‘mer ]awyer:

f the rdeadlme ‘

“majority ‘offers no'reason for ignoring th!

7]

o

.

B

= J——

cumstances, [it would be] inherently inequ, ,,f
table to visit the sins on the client for thia ‘
situation”). .. 30 } )

‘Perhaps it would have been desurable (..
the Bankruptcy Court to make a specifie
factual finding on whethér the unorthodq™ ‘
form of notice actualiy caused respondentﬂ”
former counsel'to miss the: ‘deadline.. Given

- that respondent’s lawyer offered no reascm

why" he ‘overlooked the bar date, it iz m |
inconceivable: that the notice's unorthodoxp
led him asteay. - Id, at 57a {no- recollechm
of 1 seemg the .order. Bettirig ithe dead}mc
id. at.103a (same) ‘But if there i I8, unc‘e‘ ';

tainty, . the answer - iS{ to, remaz;d he
Bank.ruptcy" Co

record and thewfmdmgs the Baf;xi
Court did rnakeu}

i1 cannot accept th ;“3‘611
tys fmdmg that counsel’s faﬂurg a%c

ng ‘gen‘] "Hej did pothmiss
deadlines repeaﬁedly Hesp}te cléear war! |
rgs. Not di he act in. bad faith. wa@f“

] he majority[tg)day, \have afr
failed to produce-a reasonaﬁ‘ﬂe expianata(ﬁ X
for this \rather Lmajm' erroz; More impor-
tant still;.the Bankruptcy Céurt did explai
the error, It found that r#spondent’s fau
ure to meet the deadline res nlted at least in
part from counsel’s, “indil Eference ‘ Tl%”"

L

UJ

finding. i Even; ,acceptmg\ hthe conclusxon
that exg:usable neglect may cover some i
stances. @f | neghgemce, mrﬂ:fference fal )
outside the range of the excusable.” Be-
cause the‘ faiﬂure“‘to act in this case (i]d n@
result from excu§able negf t, there is 1y
oceasjon bo conside“r whethe;‘ the Bankrupt—
cy Court properiy ?xprmsedmts dxscreﬁon g‘ﬁ
light of tha eq es, respomdent was ine
gible for rehef any exent

The Court’s only response is that evenr’
one focuses ‘:exclpswely on| the pature |,
the error and why, it. occurred the parties

‘can - still;- htxgaﬁe the " Rule’s apphcat:
Ante, at 1498

. 14. But that ob;ectlt
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can be made to any approach; courts al-
ways must apply law to facts. The point is
that following the plain language of Rule
9006(b)(1) renders the law’s application
poth easier and more certain. A determi-
pation that a party missed the filing dead-
line on account of “indifference"” or some
other reason is not as “susceptible of litiga-
tion,” ibid., as the result of multifactor
palancing. The determination is factual
and, as such, may be overturned on review

only if clearly erroneous. In fact, noone—

peither the parties nor any of the ‘many
courts that have reviewed this case—has
suggested that there was clear error here.
Rather, in this case, as in most others like
it, the Bankruptey Court’s findings are
more than adequately supported by the rec-
ord.

Indeed, the majority succeeds in circum-
venting the finding of “indifference” only
by ignoring it, concentrating instead on
other considerations in the multifactor test.
The Court's technique will no doubt prove
instructive to anyone appealing an excusa-
ple neglect determination in the future, for
it highlights the indeterminacy of the test:
A simple shift in focus from one factor to
another—here, from cause to effects—
shifts the balance and the result. The ap-
proach required by the Rule itself, in con-
trast, precludes that slippery tactic. At the
threshold, there is but one question on
which to focus: the reason the deadline
was missed. Contrary to the Court’s asser-
tion, tbid., that singular focus does not
require us to hold today that all incidents
of negligence are inexcusable. We need
hold only that indifference is inexcusable.
That, I would have thought, goes without

saying.

m

When courts depart from the language
of a congressional command, they often
create unintended difficulties in the pro-
cess. This case, I fear, may prove no ex-
ception. The majority’s single-step, multi-
factor, equitable balancing approach to

“excusable neglect” is contrary to the lan-
1134 5.0L—25

guage of Rule 9006(b) and inconsistent
with sensible notions of judicial economy.
Its indeterminacy not only renders consis-
tent application unlikely but also invites
unproductive recourse to appeal. Such
consequences are especially unfortunate in
the Rules of Bankruptcy Procedure. An
entity in bankruptcy can ill afford to waste
resources on litigation; every dollar spent
on lawyers is a dollar creditors will never
see. Congress established in Rule 9006(b)
the inquiry that should be made when
courts contemplate permitting untimely ac-
tion. Under the approach commended by
that Rule, respondent is barred from filing
an untimely proof of claim because its
omission resulted from a neglect that, on
this record, was simply inexcusable; the
equities, no matter how compelling, cannot
propel respondent over that hurdle. 1
therefore respectfully dissent.

KEY HUMBLR SYSTEM
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CITY OF CINCINNATI, Petitioner,
« v. ' ’
DISCOVERY NETWORK, INC., et al.
No. 91-1200. '

Argued Nov. 9, 1992.
Decided March 24, 1993.

Commercial publishers brought civil
rights action, requesting declaratory and
injunctive relief against enforcement of
city ordinance prohibiting distribution of
“commercial handbills” on public property,
used as basis of ordering removal of news
racks. The United States District Court
for the Southern District of Ohio, S. Arthur
Spiegel, J., entered judgment preventing
enforcement of ordinance, and City appeal-
ed. The Court of Appeals for the Sixth
Circuit, 946 F.2d 464, affirmed. Certiorari
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po grounds' to hold Beneficial in contempt
or to stay its actions to foreclose the lien.

A separate order will be entered.

4

XEY NUMBER SYSTEM

In re EARTH ROCK, INC,, d/b/a Earth
Rock Construction, Debtor,

Bankrupicy No. 92-00885.

United States Bankruptey Court,
D. Idaho.

April 23, 1993.

Creditor, a prime contractor for which
Chapter 11 debtor was subcontractor,
moved to extend claim’s bar date to file its
late elaim. The Bankruptcy Court, Jim D.
Pappas, J., held that creditor was entitled
to deadline extension.

Motion granted.

1. Bankruptcy &=2132

For purposes of allowing late filing if
failure to comply with earlier deadline was
result of excusable neglect, notion of “ne-
glect” is flexible, elastic concept encom-
passing broad variety of potential conduct.
Fed.Rules Bankr.Proc.Rule 9006(b)1), 11

US.C.A.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Bankruptcy €=2900(1)

Creditor was entitled to extension of
deadline to file proof of claim against Chap-
ter 11 debtor, even though reason for the
nearly eight-month delay between bar date
and filing -of motion to extend was solely
the result of creditor's former counsel’s
decision, where there would be little, if any,
prejudice to debtor if claim was allowed,
and filing the claim would not delay signifi-

cantly the debtor's reorganization proceed-

ings. Fed.Rules Bankr,Proc.Rules
3003(c)(3), 3006(b)1), 11 U.S.CA.

Brent T. Robinson, Ling, Nielsen & Rob-
inson, Rupert, Idaho, for debtor.

Quentin M. Knipe, Meuleman, Miller &
Cummings, Boise, Idaho, for creditor Idaho
Const. Co. Inc.

MEMORANDUM OF DECISION

JIM D. PAPPAS, Bankruptcy Judge.
Background.

This matter is before the Court after a
hearing on a Motion to Extend Time to File
Claim filed herein by creditor Idaho Con-
struction Co., Ine. (“Creditor”). The rele-
vant facts, coming primarily from the affi-
davit of Creditor’s vice-president, are not
disputed, and may be stated briefly.

In April, 1991, Creditor, as prime con-
tractor, entered into a subcontract with
Debtor, on a 'Boise construction project. In
December, 1991, Creditor notified Debtor it
was in default under the subcontract, and
if not remedied, Creditor would take over
the project and bill Debtor for any costs
incurred in completing the contract. Debt-
or failed to cure the default and Creditor
completed the project incurring about
$180,000 in costs in excess of payments

. received.

On March 19, 1992, Debtor filed for relief
under Chapter 11. Debtor listed Creditor
in its schedules filed with this Court as
holding a disputed claim. Under Section
1111(a) of the Bankruptcy Code and
F.R.B.P. 3003(c)2), Creditor was therefore
required to file a proof of claim with the
Clerk of the Court if it desired to partici-
pate as a creditor in this case. The Section
341(a) meetmg of creditors was held on
Mady 19, 1992, and under Local Bankruptey
Rule 401(a), the last day for filing proofs of
claim was August 17, 1992. The notice
mailed to Creditor by the Clerk in this case
on March 23,1992, advised Creditor of the
need to file a proof of claim and of the
deadline for doing so. The notice also ad-
vised Creditor of the date set by the Court
for a creditor’s meeting in the case. Credi-
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tor apparently admits receipt of the notice
in a timely fashnon

Creditor obtained an attorney to repre-
sent it in the bankruptcy case. When Cred-
itor inquired of the attorney whether any
affirmative actions were necessary to pro-
tect -its ‘interests in Debtor's bankruptcy
case, it was mformed that he (the lawyer)
was takmg care of the matter and that
nothing more need be done until the bank-
ruptcy was terminated. Evidently, because
Creditor had received large payments on
the contract, its ‘attorney felt that an offset
may be claimed by Debtor. Creditor con-
cedes that the attorney therefore spemfxcal
ly advised it not to file a proof of claim in
the bankruptcy case, and consequently
none was filed.

Credlbor retamed another law firm in
March, 1993. On April 1, 1993, the present"
mptlon was. filed.

Discussion of the Issues.

F.R.B.P. 3003(c)}{3) provides that “[t}he
court shall fix and for cause shown may
extend the time within which proof of claim
or interest may be filed” in Chapter 11
cases. L.B.R, 401 implements this Rule,
and sets the deadline for filing proofs of
claim, at ninety days from the first date set
for the creditor’s meeting in a Chapter 11
case in this dxstr:ct The Local Rule also
incorporates the Court’s ability to extend
this deadline for cause shown LBR

401(b).

Conveniently, the United States Supreme
Court a mere month ago decided a case
concerning issues very close to the matter
now before the bar. In that decision, Pio-
neer Investment Services Company v.
Brunswick Associates Limited Pariner-
ship, — U.S. ——, 113 S.Ct. 1489, 123
L.Ed.2d 74 (1998), the Court reviewed the
appropriate legal standard and factual cir-
cumstances under which a proof of claim
may be fﬂed after the bar date in Chapter
11 cases,. In its decision, the Court holds
that . the issue is controlled by F.R.B.P.
9006(b)(1) which "empowers a hankruptcy
court to permit a late filing if the movant’s
failure to comply with an éarlier deadline
‘was the result of excusable neglect.”” Id.

at ———-——, 113 S.Ct. at 1491-92. Spe-
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cxf:cany, the Court decided that an attor-
ney’s inadvertent failure to timely file a
proof claim can constitute excusable ne-
glect under'the rule. The Court’s analysis
is, of course, instructive here.

[1] As an initial matter, the Court de-

"termined that in order to allow the late

filing, the failure to txmely file must be a
result of “neglect”. It construes thls term
by explaining: ‘h;
“[t}he rule grants a, reprieve to out-of-
time filings that were delayed by ‘ne-
g)ect' The ordmary meaning of ‘ne-
glect’ is ‘to give little attentlon or re-
spect’ to a matter, or, closer to the point
for our purposes, 'to leave undone or
unattended to especmlly through care-
lessness.” Webster's:Ninth New Collegi-
ate Dictionary 791 "‘(1983) i The' word
therefore encompasses both simple,
faultless omissions tp act and, more com-
monly, omissions caused by -careless-
ness. Hence, b”y empowering the
courts to accept !ate filings ‘where the
failure to act was thfa result of excusable
neglect,” Rule 9006(b)(1), Congress plain-
ly contemplated that,[ the courts would be
permitted, where a propnate to accept
late filings caused b inadvertence, mis-
take, or care]essness'L as well as by inter-
vening c1rcumstance§ beyond the party’s
control.” },,

Id. at —, 113 SCt at 1494-95. The
notion of neglect for purposes of this issue
is therefore a flexible; elastic concept en-
compassing a broad ivanety of potential
conduct. :

' This first point is yartxcularly pertinent
to Debtor’s argument! lin this case that be-
cause Creditor’s counshel made a deliberate
decision to refrain from filing a proof of
claim, the conduct cannot be excused under
the Rule. Creditor, through its new coun-
sel, argues that while the decision was a
conscious one, the decision was also a “bad
one” and therefore clearly negligent.

Deciding whether a decision to file a
proof of claim constitutes a careless mis-
take in professional Judgment or something
else is, naturally, an éxercise in hindsight.
What at the time may seem a correct
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course of action in light of later analysis
may seem inappropriate. On this record,
the Court cannot conceive of why if Credi-
tor intended to collect on its claim against
Debtor that the decision to not file a proof
of claim in the Chapter 11 case aided in
that process. However, considering the in-
struction of Pioneer Investment, the Court
should not hold, as Debtor urges that as a
matter of law there can be no “excusable
neglect” in this case.

The more important questlon it seemsﬁto fo
the Court, is whether Creditor’s neglect in
failing to file a claim is “excusable”
required by the Rule. On this issue, the
Supreme Court noted: '

“It is, this requirement that we believe

will deter creditors or other parties from

freely xgnonng court-ordered deadlines in
the hopes'of winning a permissive re-
pneve under Rule 9006(b)X1). With re-
gard 'to determining whether a party’s
neglect of'a deadline is excusable, we are
in substantial agreement with the factors
identified: by the "Court of Appeals. Be-
cause Congress has provided no other
guldeposts‘ for determining what sorts of
neglect will'be considered “excusable”,

we conclude that the determination is at
bottom an. .equitable one, taking account
of all relevant circumstances surround-
ing the party’s omission, These include,
as the Court of Appeals found, the dan-
ger of prejudxce to the debtor, the length
of delay ard its potential impact on judi-
cial proceedings, the reason for the de-
lay, including whether it was within the
reasonable control of the movant, and
whether the movant acted in good faith.

There is one aspect of the Court of Ap-

peals’ analysis, however, with which we

disagree. The Court of Appeals suggest-
ed that it would be mappropmate to' pe-
nalize [the creditors] for the omissions of
their attorney, reasoning that ‘the ulti-
mate responsibility of filing the

proofs of claim rested with [creditors’]
counsel.” The court also appeared to fo-
cus its analysis on whether [the credi-
tors] did all they reasonably could in
policing the conduct of their attorney,
rather than on whether their attorney, as

[the creditors’] agent, did all he reason-

ably could to comply with the court-or-
dered bar date. In this, the court erred.”

Id. at ——~-—— 113 S.Ct. at 1498-99.
(citations omitted) The Court went on to
reason that since the creditors voluntarily
chose their attorney as their representa-
tive, that they could not avoid the conse-
quences of the acts or omissions of that
agent, emphasizing that “in determining
whether [the creditors’] failure to file their
proofs of claim prior to the bar date was

.excusable, the proper focus is upon wheth-

er the neglect. of [the credxbors] and their
counsel was excusable.” Id. at —, 113
S.Ct. at 1499.

[2] Ap}plying‘the various factors men-

. tioned in Pidneer Investment to the facts

of :this case makes for a truly difficult
decision for the Court.

On the one hand, Debtor concedes there
would be little, if any, prejudice to the
Debtor-iif the proof of claim were to be
allowed as timely." In fact, Debtor’s pro-
posed disclosure statement filed after the
bar date had ‘expired contains a specific
discussion of the contract with Creditor
and contmues to list Creditor as the holder
of ‘a disputed claim. The Debtor’s pro-
posed plan treats all unsecured creditors in
the' same fashion, and consideration of
Credu:orrs claim would not necessarily alter
that tneatmept It.appears that the filing
of a proof of claim by Creditor will not
delay Debtor s reorganization proceedmgs
in any sxgmfxcant regard. -

On the other hand, there was a delay of
almost eight months between the bar date
and the filing of Creditor’s motion in this .
case. Such a lengthy delay suggests a
severe lack of diligence on the part of both
Creditor and its counsel in getting this
issue before the Court.

Similarly, the reason for such delay is
solely the result of the decisions made by
Creditor’s former counsel. This is not a
case where the proof of claim was not filed
for reasons beyond the control of the credi-

tor.

In Pioneer Investment, the Supreme
Court criticized the fact that the notice of
the bar date may have been buried in the
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“boilerplate” of the initial notice sent out to
interested pames by the Clerk. Such is
also the practice in this District, and in thls
particular bankruptcy case. By contrast

as noted above, the Court has by local rule
established a standard bar dabe in Chapter
11 cases, and those rules. have been pub—
lished to the ‘practicing bar in. thls dxstnc‘t‘
and copies of ‘the rules ‘are ‘avaﬂabl
counsel from the Clerk éx‘e Cre ditor's
lawyer possessed cons;derable practxce ]ex-
perience in Chapter 11 cases in this Court.

Iy addition, there is no a]legatxon here that -

either Creditor or its lawyer licke ‘notace ” :

of the bar datest vl

While it is'a close case, the ‘Court con-
cludes that the deadline for fximg 2 proof
of claim should be extended ,m favor of
Creditor under these facts “’ Were there
any substantial - showmg that Credltors

failure to file the proof of clalm would

result in any prejudxce tp Debtor s‘ reorga—

nization efforts, or othex;lxxflse (
kﬂ i

“H

ministration of the ban rup
Court's, decision, may

\;:be ‘W%di in de-

there is little. interest
pnvmg this Creditor of t h
pate in this case. b e

A separate. order will be’ entered Thls
Memorandum ‘¢onstitutes the Court’s fmd~
ings of fact and conclusmns of - law

o
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In re Robert W. MYERS, Trustee.
Misec. No. 3927304—}{.

United States Bankruptcy Court,
D. Oregon.

April 9, 1993.

Standing Chapter 13 trustee sought re-

imbursement for legal costs incurred in

| L Bankmptcy €=3152 '

the.rig ht to, >part1c1— '

defending age discrimination suit brought
by former employee of trustee's office.

The Bankruptcy Court, 147 B.R. 221, grant:

ed reimbursement. Subsequently, trustee
sought reimbursement for attorney fees

‘and costs incurred in seeking initial reim-

bursement The Bankruptcy Court, Henry
L., Hess”Jr Chxef Judge, held that legal

.. M ‘j‘fees and costs mcurred in estabhshmg ne-

. cessxty of prior legal costs were also ‘nec-
vessary a;nd relmbursable ‘ ‘

S0 mrdered, ‘ .

}1
‘ Legal expenses mcurred by standmg
Chapter 13 trustee in seekmg court autho-

_rization for payment of legal costs incurred

by trustee in: defendmg age[,\ discrimination

suit broughtwby former em ﬁoyee of trust—
ee's office were, themselvé’s ‘necessary”’

and rexmbursab}e,‘ legal fees and costs in-

. curred in seeking court’w authorization
D ent.  flowed, logically and inevitably from opera-

Under dxfferent facts créd’ “’ attor- | P

‘ . priate actions. of Executlve Office for Unit-

tions of trusteels office and from inappro-

ed States. Trusm £es in arbltrenly and capri-
ciously. denymg‘ rexmbqrsement 28
US.C.A.4§ 586(e) A

"~ See: pubhcatlon Words' and Phrases

for, ‘other! judicial construcnons and
definitions, . , | ‘

2. Ba#};}rphtey €=3152

Standing' Chapter 13 trustee should be
reimbursed for.costs of any appeal by Ex-
ecutive Office for United States Trustees
from bankruptcy court order granting re-
imbursement to standing trustee for legal
fees incurred in seeking court authorization
for payment of legal costs incurred in de-
fending age discrimination suit brought by
former. employee of standing trustee’s of-
fice. 28 U.S.C.A. § 586(e).

Paul S. Cosgreve, Portland, OR, for
ttjustee.

Pamela J. Griffith, Portland, OR, for
U.S. Trustees.
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pursuant.to Federal Rule of Civil Proce-
dure 12(b)(6), as made apphcable by Feder-
al Rule of Bankrupbcy Procedure 7012(b), is
granted.

4, GTE's Motion to Dismiss the cause

of action for willful misrepresentation as-

serted by the trustee in paragraph 23 of
the Amended Complaint is granted.

5. The Third Claim of the Amended
Complaint is dxsmxssed under Federal Rule
of Civil Procedure 12(b)(6), as made applica-.
ble to this case by Federal Rule of Bank
ruptcy Procedure 7012(b) e

6. GTE Supply has agreed to provide
the accounting requested in the Fourth
Claim. of the Amended Complaint and
therefore, 'the Fourth Claim is dismissed
subject to GTE Supply providing the re-
quested accounting.

SETTLE ORDER on notice in accordance
with the foregoing.

[Editor’s Note: Remaining text separately
sets forth proposed findings and conclu-
sions regarding withdrawal of reference

and is deleted for purposes of publication.]

o gxzvkuumvmu

In re ARTS DES PROVINCES DE
FRANCE, INC,, et al.,, Debtors.

Bankruptcy Nos. 92 B 21439
through 92 B 21447,

United States Bankruptey Court,
S.D. New York.

April 6, 1993.

After Chapter 11 debtors served notice
of adjusted claims bar date upon managing
agent of debtor’s landlord rather than on
landlord directly, landlord moved for order
deeming its late-filed claim to be timely
filed and for imposition of Rule 9011 sanc-
tions. - The Bankruptey Court, Howard
Schwartzberg, J., held that: ) landlord’s
failure to file tlmely claim constituted ex-

cusable neglect, and (2) Rule 9011 sanctions
could not be imposed.

Motions granted in part and demed in
part.

1. Bankruptey €=2132

Determination of what constitutes ex-
cusable neglect for purposes of Bankruptey
Rule on enlargement of deadlines is an

equztable one, taking account of all rele-

vant circumstances surroundmg the party's
..commission.  Fed. Rules Bankr.Proc.Rule
9006(b), 11 US.C.A.

2. Bankruptey €=2900(1)

Landlord’s ‘neglect m)1 filing its claim
late constituted excusablé neglect where
delay in 1andlord’s recelptqof notice of the
adjusted bar date could have been avoided
if Chapter 11 debbors had properly listed
landlord as the credltor rather than listing
landjord’s managmg agent, and if debtors
had served notice of bar date on landlord’s
counsel as required by their notice of ap-
pearance.  Fed.Rules ‘Bankr.Proc.Rule
9006, 11 U.S.C. A

3. Bankruptcy &2187

Refusal of Chapter 11'debtors’ counsel
to permit créditor to file' claim late could
not be sanctioned under |Rule 9011, even
though debtors had failed; ,lto notify creditor
adequately of adjusted tbar date, where
creditor’s failure to file hmely claim was
also due in part to neg]ect on part of debt-
ors; neither side was blarneless Fed.
Rules Bankr.Proc.Rule 9011 11 US.CA.

Itkowitz & Gottlieb, New York City, for
D & D Associates. "

Parker Chapin Flattau & Klimpl, New
York City, for debtors.

DECISION ON MOTION FOR ORDER
DEEMING D & D ASSOCIATES
PROOF OF CLAIM TIMELY FILED
NUNC PRO TUNC AND FOR SANG
TIONS

HOWARD SCHWARTZBERG,
Bankruptcy Judge.

D & D Associates (“D & D”), a creditor
in this Chapter 11 case, ‘has moved for an
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.order pursuant to Federal Rule of Bank-

ruptey Procedure 3003(c)3) anc‘l‘9006‘ for an

order deemmg its proof of claim filed after

the bar date to be timely filed, and for
ganctions pursuant to Rule 11 of the Feder-
al Rules of Civil Procedure, as incorporated

"l‘by Federal Rule of Bankruptcy Procedure

g011. ‘D & D argues that the debtor falled

to comply with. the notice provisions 6f -
" Rule 2002(a}8)' of the Federal .Rulés of
Bankruptey Procedure in that. the debtors.
did not serve D & D or’ its counsel \with

notice of the bar date for fﬂmg proofs of

elaim. ' Instead,, the notice was mailed to D
. & D’s managmg agent. The debtors dld
not serve counsel for D & D despxte the‘%
filing of a notice of appearance: by counsel
for D & D. The debtors contend that D &

D recewed actua! notice in time to file a

proof of claim’ and that their proof of claim,

whxch was fﬂed on March 11, 1993, after
the bar date of March 5, 1993 should not
be‘ ‘deemed fﬁed timely.

UNDISPUTED FACTS

1. The debtors filed their Chapter 11
cases with this court on July 23, 1992 and
are currently operating as debtors in pos-
session in accordance with 11 US.C.
§§°1107 and 1108. The debtors are affiliat-
ed corporations engaged in the retail and
wholesale of French fabrics, wall cover-
ings, antiques, housewares and boutique
iterns. ‘

'2. 'Pursuant to an order of this court
entered on July 23, 1992, the debtors’ cases
were procedurally consolidated for adminis-
trative purposes and are jointly adminis-
tered.

3. D & D is a former landlord of the
debtor La Provence De Pierre Deux, Inc.
On October 9, 1991, D & D commenced two
nonpayment of rent proceedings against
the debtor in the Civil Court of the City of
New York, County of New York.

4. On August 18, 1992, the debtors
served and filed a motion seeking an order
pursuant to 11 U.S.C. §§ 365 and 363(b),
authorizing Pierre Deux West, Inc., Pierre
Deux New York, and Pierre Deux D.C,
Inc. (collectively, the “Moving Debtors”), to
close three retail and wholesale operations.

. In connection therewith, the moving debt-

ors sought authonzatlon to: (1) reject cer-
tain nonresidential real property leases; (2)
make certain dispositions of inventory, in-
cluding the sale of substantially all of the
property of Pierre Deux D.C. to Pierre
Deux New York; and (3) reject certam
leases for. offlce equipment.

5. As part of such motion, Pierre Deux
New York sought authorization to reject
two nonresidential real property leases
with D ‘& D Associates for two showrooms
in the D & D' Building which is located at
979 Third Avenue, New York, New York.

6, In 'response to the motion, Barry
Gottlieb, Bsq: ofiltkowitz & Gottlieb, coun-
sel to D & D appeared at the hearing on
the Movmg Débtors’ motion and offereki no
dppasition to the'rejection of D & D's Ieas-
es withPierre Deux New York. The court
granted the Movmg Debtors’ motion and
directed the Movmg Debtors to settle an
order.

7. On or about September 25, 1992\ and
November 13, 1992, D & D, by its counsel
filed a Notice of Appearance and! an
Amended Notice of Appearance, respectlve
ly, in this court.

8. During September and Oc’cobet,
1992 Pierre Deux New York, along with
the other debtors, completed and filed their
schedules of assets and liabilities (the
“Schedules”). Pierre Deux New York list-
ed Williams Real Estate Co., Inc.
(“Williams”) on its schedule F, as a party
holding a claim against it in the amount of
$49,967.79 for prepetition rent which was
due and owing to D & D. '

9. Williams is D & D’s leasing and man-
aging agent for the D & D Building, and
was the entity which invoiced Pierre Deux
New York for its monthly rent at the D &
D Building.

10. At no time did Williams, D& D or D
& D’s counsel ever contact the debtors or
debtors’ counsel to inform them that this
was an error or to request that the sched-
ules be amended to replace Williams with D
& D.

11. On October 7, 1992, Counsel Press,
the debtors’ claims agent, served Williams
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with a Notice of Commencement of Chap-
ter 11 Cases and Meeting of Creditors Pur-
suant to Section 341 of the Bankruptcy
Code (the “341 Notice”) which incorporated
a proof of claim form. In Williams’ case,
the proof of claim form indicated _that
Pierre Deux New York had scheduled
Williams as having an unsecured claim in
the amount of $49,967.79.

'12. On December 11, 1992, this court
entered an order rejecting Pierre Deux

New York's leases with D. & D for the D.& ..

D Building.

13. On February 2, 1993, the debtor
served D & D's counsel with a copy of a
motion (the “Bar Date Motion”) for an or-
der pursuant to Bankruptey Rule
3003(c)(3), fixing March 15, 1993, as the bar
date for filing proofs of claim in the debt-
ors' cases.

14. Thereafter, Curtis, Mallet-Prevost,
Colt & Mosle, counsel to the investor who
had purchased the secured claim of Banque
Nationale de Paris, the largest secured
creditor in these cases, asked the debtors’
counsel whether he could arrange to move
the bar date up from March 15, to March 5,
1993. Debtors’ counsel agreed to contact
the court and ask if that was possible.
Debtors’ counsel was informed by the court
clerk that there would not be a problem in
changing the proposed bar date because all
of the statutory notice requirements would
be met. The proposed order accompanying
the Bar Date Motion was revised to fix
March 5, 1993 at 5:00 p.m. (EST) as the last
day to file claims in these cases.

15. On or about February 8, 1993, this
court signed an order (the “Bar Order”)
fixing March 5, 1993 as the bar date.

" Debtors’ counsel directed Counsel Press to

serve all of the scheduled Qreditors._

16. On February 10, 1993, Counsel.

Press served a copy of the Bar Order on all
of the debtors’ scheduled creditors, includ-
ing Williams, D & D’s rental and managing
agent. As of February 10, 1993, D & D
had a claim against Pierre Deux New York
for rejection of its leases and prepetition
rent drrearages. .

17. Counsel Press failed to serve a copy
of the Bar Order on D & D or on counsel

for D & D, notwithstanding that counsel
for D & D served and filed a Notice of
Appearance in these proceedings on behalf
of D & D, dated September 25, 1992, and
served and filed on or about November 16,
1992 an Amended Notice of Appearance
and demand for service of papers dated
November 18, 1992,

18. On February 19, 1993, a lease ad-
ministrator for Williams, discovered a copy
of the Bar Order, with no envelope at-

..tached thereto, in her “in-box.” She has no

knowledge ;as to how the copy of the Bar
Order came to be placed in her “in box,”
and/or who placed it there. )

'19. On February 19, 1993, the
Williams’s employee forwarded, by first-
class mail, a copy of the Bar Order to the
Controller for D & D.

20. On February 23, 1993, D & D's Con-
troller received the copy of the Bar Order.

21. On March 2, 1993 or Marech 3, 1993,
D & D’s Controller forwarded to Jay B.
Itkowitz, Esq., at, Itkowitz & Gottlieb, by
first-class mail, a copy of the Bar Order she
had received.

99, On March 5, 1998, the Bar Date,
Itkowitz & Gottlieb, attorneys for D & D,
received the copy of the Bar Order mailed
by D & D’s Controller.

23, On March 5, 1993, Jay B. Itkowitz,
Esq. was out of his office attending a clos-
ing and did not return until approximately
4:00 p.m. Upon feturning to his office, Mr.
Itkowitz opened that day’s mail after 5:00
pm. He reviewed the copy of the bar
order and immédiately contacted Parker
Chapin Flattau & Klimpl, attorneys for the
debtors, who reﬁlsed to accept a proof of
claim filed after/March 5, 1993.

DISCUSSION

The debtors maintain that D & D's re-
ceipt of the Bar Order before the expiration
of the bar date, even though it was ad-
dressed to the managing agent, Williams,
and D & D’s actual notice of the bar date,
are fatal to D & D’s motion. D &D
argues that its failure to file a timely proof
of claim was due to three factors caused by
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the debtors: (1) The debtors’ shortened the
proposed bar date from March 15, 1993 to
March 5, 1993. (2) Notice of the bar date
was mailed to D & D’s managing agent-and
not directly to D & D. . (3) D' & D’s counsel
was never mailed a copy of the bar date,
notwithstanding that they filed a Notice of

- Appearance with a request to receive all

notices of papers mailed in this case.

'[1] The time for filing proofs of claim
in Chapter 11 cases is governed by Federal
Rule of Bankruptey Procedure 3003(c)(3),
‘whlch states:
'FILING PROOF OF CLAIM OR EQUI-
TY SECURITY INTEREST IN CHAP-
TER 9 MUNICIPALITY OR CHAFPTER
11 REORGANIZAT\ION CASES.

(¢) Filing Proof of Claim.
(3), Time for Filing. The court shall fix
and for cause shown may extend the
time within which proofs of claim or in-
terest may be filed. Notwithstanding
the expiration of such time, a proof of
claim may be filed to the extent and
under the conditions stated in Rule
3002(c) @), (c)3), and (c)4).
Fed.R.Bankr.P. 3003(c)3) (emphasis in orig-

inal). Rule 9006(b)(1) permits a court to

extend the bar date after the expiration of
the specified period on motion by the late

" filer “where the failure to act was the

result of excusable neglect.” The determi-
nation of what constitutes’ excusable ne-
glect is “an equitable one, taking account
of all relevant circumstances surrounding
the party’s commission.” Pioneer Invest-
ment Services Co. v. Brunswick Associ-
ates Limited Partnership, — U.S. —,
——, 113 S.Ct. 1489, 1498, 123 L.Ed.2d 74

§ (1993) (footnote omitted).

Thls court stated in In re Golden Dis-
tributors, Litd., 128 B.R. 349, 357 (Bankr.
S.D.N.Y.1991), that a debtor cannot claim
that it will be prejudiced by allowing a
landlord whose lease was rejected by the.
debtor to file a late claim' for rejection
damages because such damages came as
no surprise and were anticipated by the
debtor’s rejection of the lease. This is es-
pecially true when the landlord was not
properly noticed. The debtor should not

reap a windfall because of the inadequate
notice with respect to the bar order.

[2] In the instant case, the debtors may
not assume the role of righteous indigna-
tion when they contributed to the confu-
sion. First, they submitted, on notice to D

& D, a proposed bar date of March 15,

1993. " Thereafter, without notifying D &
D, the debtors shortened the filing time to
March 5, 1993. .Had the time not been
shortened, D & D’s claim, which was filed
on March 11, 1993, would have been timely.
Second, the debtors failed to list D & D as
the creditor, and instead, listed Wn]hams,
the managing agent from the leased, prem-
ises. That Williams collected the ren* from
the debtors dxd not alter the fact th t the
landlord and.creditor was D & D.  Mani-
festly, the prepetition state court mmpay-
ment of rent action was commenced
against the debtors by D & D, and not
Williams. Third, D & D’s attorneys fﬂed a
Notice of Appearaqce in this case on behalf
of D & D and requested a copy of all
notices and papers directed to their client,
D & D. The debtors failed to comply with
this requirement.

On the other hand, D & D is not entirely
blameless. It did receive actual notice of
the bar date from Williams in time to file a
timely proof of claim. However, D & D
mailed the notice to its attorneys, who re-
ceived it on the last day and at a time when
the attorney handling this claim for D & D
was out of his office attending a closing.
Therefore, it may be concluded that D & D
and its agents were neglectful in filing a
proof of claim six days after the bar date
when they had prior actual knowledge of
the bar date. However, this neglectful
conduct is excusable because the delay
could have been avoided if the debtors had
complied with bankruptey procedure by
properly listing D & D as a creditor and
serving notice of the bar date on D & D’s
counsel, as required by their Notice of Ap-
pearance, ‘

D & D’s motion is granted and its proof
of claim filed on March 11, 1993 will be
deemed filed in timely fashion.

]

]

]

£
(.

7

)

i)

BN B

F
M

]

e

r



Kiises

Hans

S N A R A

i 1

o ————————

148 - " 153 BANKRUPTCY REPORTER

Sanctions

[3] Rule 11 Sanctions are bottomed on
the fact that an attorney signed a pleading,
motion or other paper in litigation, which
the attorney certifies “is well-grounded in
fact and is warranted by existing law or a

good faith argument for the extension, .

modification, or reversal of existing law;
and that it is not interposed for any im-
proper purposes....” Fed.R.Bankr.P.
9011(a). The refusal of the debtors’ coun-

sel to permit a late filing of D & D’s proof = -

of claim is not sanctionable under Rule 11.
D & D's failure to file a timely proof of
claim was in part due-to neglect, which
neglect is excusable because of the debtors’
failure to satisfy the notice requirements.
Both sides are not blameless and, there-
fore, sanctions will not be imposed.

CONCLUSIONS OF LAW

1. This court has jurisdiction of the sub-
ject matter and the parties pursuant to 28
U.S.C. §§ 1334 and 157(a). This is a core
proceeding in accordance with 28 U.S.C.

§ 157(b)}2)B).

2. D & D’s motion for an order deeming
its proof of claim timely filed is granted
because the late filing was the result of
excusable neglect within the meaning of
Federal Rule of Bankruptey Procedure
95006(b)(1). _ .

3. D & D’s motion for sanctions is de-
nied.

SETTLE ORDER on notice in accordance
with the foregoing.

gm KUMBER SYSTEM
T o

SPS TECHNOLOGIES, INC.
/
v,

BAKER MATERIAL HANDLING
CORPORATION.

Civ. A. No. 92-4976.

United States District Court,
E.D. Pennsylvania,

March 29, 1993.

Chapter 11 debtor’s secured creditor,
which had levied prepetition on debtor’s
account receivable, sought to collect from
account debtor which had paid the receiva-
ble to the bankruptey estate and not the
secured creditor. Both secured creditor
and account debtor moved for summary
judgment. The District Court, Dalzel, J,,
held that the account receivable was prop-
erty of the bankruptcy estate.

So ordered.

1. Federal Civil Procedure €=2470.1

For summary judgment purposes, is-
sue is “genuine” only if there is sufficient
evidentiary basis on which reasonable jury
could find for nonmoving party. Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Federal Civil Procedure ¢=2470.1

For summary judgment purposes, fac-
tual dispute is “material” only if it might
affect the outcome of suit under governing
law. Fed.Rules Civ.Proc.Rule 56(c), 28

. US.CA.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Bankruptcy €=2534 .

To determine what is property of the
bankruptey estate, generally, debtor’s legal
or equitable interests are determined by
application of nonbankruptcy law. Bankr.
Code, 11 U.S.C.A. § 541(a)(1).
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Rule 2015. Duty to Keep Records, Make Reports,
and Give Notice of Case

(a) TRUSTEE OR DEBTOR IN POSSESSION. A trustee or
debtor in possession shall (1) in a chapter 7 ligquidation
case and, if the court directs, in a chapter 11
reorganization caée file and transmit to the United States
trustee a complete inventory of the property of the debtor
within 30 days after qualifying as a trustee or debtor in
possession, unless such an inventory has already been filed;
(2) keep a record of receipts and the disposition of money
and property received; (3) file the reports and‘summaries
required by § 704(8) of the Code which shall include a
statement, if payments are made to employees, of the amounts
of deductions for‘all taxes required to be withheld or paid
for and iﬁ behalf of employees and the place where these
amounts are deposited; (4) as soon ;s possible after the
commencement of the case, give notice of the case to every
entity known to be holding money or property subject to
withdrawal or order of the debtor, including every bank,
savings or building and loan association, bublic utility
company, and laﬁdlord with whom the debtor has a deposit,
and to every insurance company which has issued a policy
having a cash surreﬁder value payable to the debtor, except
that notice need not be given to any entity who has
knowledge or has previously been notified of the case; (5)
in a chapter 11 reorganization case, on or before the last
day of the month after each calendar quarter until a plan is

1l




26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

51

confirmed or the case is converted or dismissed, file and
transmit to the United States trustee a statement of

disbursements made during such calendar quarter and a

statement of the amount of the fee reqﬁired pursuant to 28

U.S.C. § 1930 (a)(6) that has been paid for such calendar
quartér.

(b) CHAPTER 12 TRUSTEE AND DEBTOR IN POSSESSION. In a

Vchapter 12 family farmer’s debt adjustment case, the debtor

in possession shall perform the duties prescribed in clauses

-4y (2)-(4) of subdivision (a) of this rule_and, if the

court directs, shall file and transmit to the United States

trustee a complete inventory of the property of the debtor

in accordance with clause (1) of subdivision (a) of this

‘

rule. If the debtor is removed as debtor in possession, the

trustee shall perform the duties of the debtor in possession
prescribed in this paragraph.
' (c) CHAPTER 13 TRUSTEE AND DEBTOR.

(1) Business Cases. In a chapter 13 individual’s

debt adjustment case, when the debtor is engaged in
business, the debtor shall perform the duties
prescribed by clauses {3}—{4) (2)-(4) of subdivision

(a) of this rule and, if the court directs, shall file

and transmit to the United States trustee a complete

inventory of the property of the debtor in accordance

with clause (1) of subdivision (a) of this rule.

(2) Nonbusiness Cases. In a chapter 13
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63

individual’s debt adjustment case, when the debtor is not
engaged in business, the trustee shall perform the duties
prescribed by clause (2) of subdivision (a) of this rule.

* * * *

COMMITTEE NOTE

Subdivisions (b) and (c) are amended to clarify that a
debtor in possession and trustee in a chapter 12 case, and a
debtor in a chapter 13 case where the debtor is engaged in
business, is not required to file and transmit to the United
States trustee a complete inventory of the property of the
debtor unless the court so directs.
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Rule 3016. Filing of Plan and
Disclosure Statement in Chapter 9 Municipality and
Chapter 11 Reorganization Cases

f&%—@%ME—FeR~F}L}NG—P£ANT—~A—§af%y—éﬁ~éﬁ%eres%T
} seb - . ] . T4 i3

ecourt—etherwisedirects~

By (a) IDENTIFICATION OF PLAN. Every proposed
plan and any modification thereof shall be dated
and, in a chapter 11 case, identified with the name
of the entity or entities submitting or filing it.

e} (b) DISCLOSURE STATEMENT. 1In a chapter 9 or
11 case, a disclosure statement pursuant to § 1125
or evidence showing compliance with § 1126(b) of
the Code shall be filed with the plan or within a
time fixed by the court.

CCMMITTEE NOTE

Section 1121(c) gives a party in interest the
right to file a chapter 11 plan after expiration of
the period when only the debtor may file a plan.
Under § 1121(d), the exclusive period in which only
the debtor may file a plan may be extended, but
only if a party in 1nterest s0 requests and the
court, after notice and a hearlng, finds cause for
an exten31on. Subdivision (a) is abrogated because
it could have the effect of extending the debtor’s
exclusive period for filing a plan without
satisfying the requirements of § 1121(d). The
abrogation of subdivision (a) does not affect the
court’s discretion with respect to the scheduling
of hearings on the approval of disclosure
statements when more than one plan has been filed.
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Rule 4004. Grant or Denial of Discharge
* * | * *

(c) GRANT OF DISCHARGE. In a chapter 7 case,
on expiration of the time fixed for filing a
complaint objecting to discharge and the time
fixed for filing a motion to dismiss the case
pursuant to Rule 1017(e), the court shall
forthwith grant the discharge unless (1) the
debtor is not an individual, (2) a complaint
objecting to the discharge has been filed, (3) the
debtor has filed a waiver under § 727(a) (10), er
(4) a motion to dismiss the case under Rule

1017 (e) is pending, (5) a motion to extend the

time for filing a complaint obijecting to discharge

is pending, or (6) the filing fee has not been

paid in full. Notwithstanding the foregoing, on

motion of the debtor, the court may defer the
entry of an order granting a discharge for 30 days
and, on motion within such period, the court may
defer entry of the order to a date certain.

* * * *

COMMITTEE NOTE

Subsection (c) is amended to delay entry of
the order of discharge if a motion under Rule
4004 (b) to extend the time for filing a complaint
objecting to discharge is pending. This
subdivision also is amended to delay entry of the

v 1




discharge order if the debtor has not paid the
filing fee in full. If the debtor is authorized
to pay the filing fee in installments in
accordance with Rule 1006, the discharge order
will not be entered until the final installment
has been paid.
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Rule 8002. Time for Filing Notice of Appeal
* * * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy judge may
extend the time for filing the notice of appeal by any party for
a period not to exceed 20 days from the expiration of the time
otherwise prescribed by this rule. A reguest to extend the time
for filing a notice of appeal must be made filed before the time
for filing a notice of appeal has expired, except that a request
made filed no more than 20 days after the expiration of the time
for filing a notice of appeal may be granted upon a showing of
excusable neglect if the judgment or order appealed from does not
authorize the sale of any property or the obtaining of credit or
the incurring of debt under § 364 of the Code, or is not a
judgment or order approving a disclosure statement, confirming a
plan, dismissing a case, or converting the case to a case under

another chapter of the Code.

COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to
determine solely from the court records whether a
timely request for an extension has been made.
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THE FEDERAL JUDICIAL CENTER

© THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, DC 20002-8003

GORDON BERMANT, DIRECTOR N T g TEL.: 202-273-4200

PLANNING & TECHNOLOGY DIVISION . FAX: 202-273-4024

February 15, 1994

' MEMORANDUM TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBJECT: BEYOND THE LONG RANGE PLAN: THE VIRTUAL
BANKRUPTCY COURT

Infroduction

Judge Barta has asked me to facilitate a discussion at your upcoming meeting
on the future of automation in the bankruptcy courts. The purpose of the discussion
is to think beyond the current state of bankruptcy court automation, including
prospects under the present long range plan, to contemplate a bankruptcy system
that incorporates completely the technology likely to be available and affordable to
the courts a decade or two from now. The discussion thus fits within the framework
of recent long range planning activity conducted by committees of the Judicial
Conference and courts at all levels in the federal system.1

Initial long range planning discussions usually set aside concern with the
present state of affairs long enough to ask how the courts would operate in an ideal
or optimal state. The discussions proceed under the assumption that if an
innovation in procedure or technique is a good idea, then the statutory and
regulatory changes required to authorize it could eventually be achieved. The
question is whether an innovation represents good policy and a worthwhile goal,
whatever would be required to put the idea into practice.

Why do technological innovations in the courts deserve particular attention
within the long range planning framework? One reason is that changes in court
automation and communications technology will occur in any case, and each one
alters how courts do and can accomplish their tasks. Each change is likely to be the
cause of one or more required trade-offs; technology often alters some things for the

1 These activities have been stimulated by the Conference Committee on Long Range
Planning chaired by Judge Otto R. Skopil Jr. Among the other Conference committees that have
recently participated in long range planning are the Bankruptcy, Court Administration and Case
Management, and Judicial Branch Committees. The Automation and Technology and Security,
Space and Facilities Committees have had planning functions for some years. The Ninth Circuit
Court of Appeals has published its own long range plan. Judges and staff of district courts and
bankruptcy courts have participated in planning sessions supported by the Administrative Office
and the Federal Judicial Center. I have facilitated virtual courthouse discussions such as this one
with the Automation & Technology Committee, the Court Integrated Information Management
Systems (CIIMS) umbrella group of the Administrative Office, and the Federal Court Clerks
Association.
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worse while changing others for the better.2 More importantly, these changes often
create additional unintended effects as a result of their interactions.3 The
unintended consequences may be beneficial, or they may be detrimental, to the work
of the court.’ In either case, they are unintended. One purpose of the planning
exercise is to try to bring to light the latent consequences of innovation and thus
improve the quahty of decision makmg about the future of the courts.

By nece551ty, many policy dmscussmns about court technology involve
considerations of short term costs and | ‘neflts, without explicit reference to the

. values courts are meant to protect. The 1ong range planmng exercise attempts to

bring fundamental questions of valuetothé forefront A

. w ’ .

Method: Debating the Benefits and Risks of the "Virtual Courthouse”*

We can place questions about value into relief by positing, as a hypothetical,
the existence of the virtual courthouse: the courthouse that needs to exist nowhere but
electronically. By taking the applications of technology to an extreme, we can
examine what judicial life, and litigation, would be like when communications
among parties and the court (including judges and the Clerk's office) are usually
conducted over high-speed, high-quality electronic networks that permit data, voice
and video transmissions on demand. .

The evolution of virtual technologies. For over twenty years the adjective
"virtual" has seen increasing use in the computer field, and more recently, in
telecommunications. One of the dictionary definitions of virtual is "not actual,
but equivalent, as far as effect is concerned.” Because memory limitations have
always existed with computers, techniques were developed in the 1960s that
gave a user the equivalent of double or triple the actual memory of the device
being used. The enlarged memory was referred to: as the virtual memory.
Today, such virtual-effect software programs are widely used.

2 An obvious example is the trade-off between the benefits of computerized docketing and
the costs of delay and inconvenience when the computer goes down. Another is the trade-off
between the benefits of fax technology and the personnel burdens associated with maintaining
the equlpment when the benefits create large demand for fax services. In general, automated
systems require more qualified, hence more expensive, staff to maintain them, partially offsetting
whatever cost-savings the automated systems were supposed to create. These kinds of problems
may be particularly severe when automation is used merely to mechanize a process previously
done manually.

3 For example, the numbers, locations, and costs of technical staff members in the courts
are driven in uncertain fashion by competing trends toward centralized and decentrahzed control
of technology.

4 The material that follows has also served, in essentially this form, as text for discussion
by other court groups. I have not attempted to tailor it specifically to bankruptcy courts,
assuming that the unique features of bankruptcy courts will be emphasized during the
discussion.
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. More recently, telecommunications carriers have been offering a virtual
network service, which provides to a customer an elaborate private network that
does not exist physically, but is created by software and gives the equivalent
effect of having a complete network of one's own. | E

As a result of wide ‘usa‘ge‘ and broad experience with virtual systems and
services, the concept continues to expand, including discussions about a virtual
town-hall and virtual reality. 577 - . L

Confere‘lwzicé“bafll“s‘ iz‘ﬁﬁ‘u‘iiiebédnférénces. Many if not niost"jyudgé‘s‘ have by this time ,

participated in telephone conference calls. Although the conference lacks the visual, . . .

aspect, groups of people are frequently willing to forgo seeing each other because of
the time, money, and effort saved by using the telephone.. But, importantly,
videoconferencing, which by definition includes transmission of visual images along
with the voices of participants, is increasing rapidly. Costs are coming down as a
result of wider bandwidth® at lower costs, improved compression techniques?, and

 better equipment. Even so, one has to stretch to call today's: videoconference a

virtual conference. It has limitations in that not all participants can see all other

participants all of the time by merely turning their head or shifting their gaze. ‘But -

this is a technical limitation that will be solved before long to provide the capability

to assemble a group of conference participants via a switched Video network, with

each participant having the ability to "look around the room! atdifferent -

participants.8 . - . ' S S R F
' W o

5 For example, the Wall Street Journal , May 18, 1992, published a supplement on -
telecommunications that refers to “virtual-reality technology” (at R6) and “the virtual meeting
space”(at R11). The term “virtual” has by now gained wide-spread use regarding legal
communications. See, e.g. the National Law Journal, January 10, 1994. ‘

6 Bandwidth is the term used in the industry to describe the capacity of the communication
channel (whether over a wire or through the air) to carry information. The "wider" the
bandwidth, the more information can be transmitted in a unit of time. Transmitting realistic
visual images requires greater bandwidth than transmitting voice signals without visual images.

7 Compression is the term used to describe how visual images can be reduced in
complexity so that one form of them can be transmitted over lower bandwidth channels.
Current compression techniques tend to result in a slightly “jerky" or "stilted" image; but the
technology is improving rapidly. T S P ‘

8 There is now no standard term of art for this capacity.  The phrase “virtual reality,”

which might naturally apply, is now a term of art referring to totally stimulated effects through
computer animation. - It is presently limited to amusement and training applications, but no
doubt its commercial uses will expand. A Link Trainer is an example of a primitive virtual reality -

machine. The phrase "enhanced videoconferencing” that I use here implies not only. the highest

possible quality of sound and visual image, but also simultaneous access to multiple locations
and multiple participants at each location. In other words, an enhanced videoconference would
supply to everyone at each videoconference location as much visual and auditory access to
everyone else at a participating location, as participants now have in the traditional courtroom. ,
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Applymg virtual technologies to the courthouse. As we know it now, a courthouse
is'a spec1f1c location housing one ‘aspect of the operation’ of a legal system? that
serves a defined geographic area for certain classes of cases; ‘The most salient feature

of courthouses to the pubhc is that they are the locations of civil and criminal trials.

Trials involve the coming together of trial participants in publzc the judge, courtroom
staff, partxes and. their attorneys, w. es, ‘perhaps jurors: -+ and an audience of
passwe orilookers that is‘almost. alwa 'completely self-selected. T oday ‘trials are
held in a courtroom where, w1th few eXce

tter: forum for testmg enhanced
S dm Y '

. o

M» Y Y "zi, " HiL i
o o

RN S Tif . IN S i,

ederal court system; ,,would not requ1re phys1cal co-locat1on of
11t1gatlon Litigants or their attorneys would instead require
audiovisual gommunications network linking them: togetherwfor the
purpose of completing a specific event in l1t1gat10n or an alternative: d1spute
resolution technique. For example, a judge, while in chambers anywhere in the
country, could don his or her robe and walk to the "studio" location in chambers or

9 The federal courthouse, in particular, is a court of litigation. State courthouses are also
archives of local public records. While this memorandum is not the appropriate location to
attempt a thorough account of how the technologies of virtual reality might affect the operation
of the courts, we can nevertheless note that even first efforts to come to grips with these effects
require us to reassess our fundamental understandings of relations between courts, as collections -
of legal funchons, and courthouses, as only one way of ”housmg those functions.

10 One appellate court used the term’ audlov1sual mteractwe technology" to refer to a
closed circuit television system with voice-activated cameras and monitors operating between the
courthouse and federal prison, which was used for conducting criminal arraignments. The -
Ninth Circuit read Criminal Rules 10 and 43 to require that the district court arraign the accused

~ face-to-face with the accused physically present in the courtroom. Valenzuela-Gonzalez v. U.S.

Dist. Ct. for the Dist. of Arizona, 915 F.2d 1276, 1280 (9th Cir. 1990). The Sixth Circuit recently
ruled against video depositions in criminal cases, on confrontation clause grounds. Stoner v.
Sowders, 997 F. 2d 209, 213 (6th er 1993). On the civil side, F.R. Civ. P.43(a) requires that the -
"testimony of witnesses shall be taken orally in open court, unless otherwise provided by an Act
of Congress or by.these rules, the Federal Rules of Evidence, or other.rules adopted by the
Supreme Court."; The Judicial Conference Advisory Committee on Civil Rules recently decided

- not to forward a recommendanon to liberalize this requirement. The Eighth Circuit has held that

live telephone tes’amony is inadmissible in a civil jury trial, as v1olat1ve of the “open court”
provision of Rule 43(a) -even though, the court noted, the rules are: “anomalous” regarding the
admissibility of. Hmduect testimony. Murphy v. Tivoli Enterpnses, 953 F.2d 354, 359 (8th Cir.

1992). For purposes ¢ of our session; query the meamng of "open court" in the context of a civil |
trial held in a virtual courthouse. Is it correct that an open court" requirement is met if the public

” " ‘
can "dial into" anetwork to observe any trial ongoing in a virtual courthouse?

tions, all part1c1pants: are" ‘phys1cally :
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physical courthousell to participate in a hearing, conference, or ‘trial with

. participants who are physically located at diverse locations in the district, circuit, or'

country. For any single case, the papers and evidence in the case could be filed with -
- a clerk of court whose physical location, like the location of the judge, is, in principle
at least, independent of the virtual location of the clerk's offrce for the purpose of ~
domg the record—keepmg busmess requ1red for that case 12 K e
The 1mp11catrons of thlS 1dea m1ght lead us to dlscount or drscredlt 1t as .-
1mp0551b1e,r51lly, or.destructive of 1mportant values and goals. of the: 3ud1c1ary ‘We -
can be sure, however, that the idea is neither impossible' nor silly. It is ‘not
impossible because ithe . technology is already available; any present. ‘technical "
limitations would be more quickly overcome if vendors‘and ‘technical service
prov1ders sensed the; opening of a large new market. And if is not s1lly because, in -
various truncated forms, virtual courtroom and virtual courthouse applications are
already in place. iiThe juse" +of telephonic motions confer 13 v1deotaped
depositions,!4 electtonic fllmg ‘of documents and distribution not1ces,15 video
displays of transcr1pt and documents in courtrooms16 and videoconfetence appellate
proceedmgs” are all partﬂal forms of the complete 1dea If each‘of these parts< is by

ol

-1 Note that the existence of a virtual courthouse for purposes’of facilitating 'conference,
* hearings and trials doesn't imply the elimination of courthouses for other purposes, including the
locations of judicial chambers, paper and electronic files, and perhaps, just to. complete the
extreme scenario intended for our session, an auxrhary place of holdmg court should avirtual
courtroombe unava1lable PR T , ek

12 The legality of filing papers by FAX or in an electronic medium is here‘presumed, and
questions about dealing with physical evidence are begged. If the concept of the virtual
courthouse gained acceptance, solutions to such problems would be found o

13 Melerhoefer Busmess by Phone in the Federal Courts Federal Iud1c1al Center, 1983

14 Coleman, The Impact of Video Use on Court Functxon A Summary of Current Research
and Practice. Federal Judicial Center, 1977. The field has advanced far beyond the facts of this
early report.

15 “Complex Insurance Litigation Docket to be Available via Private Database.” Press
release by MeadData Central, November 4, 1991, announcing that the Delaware Superior Court -
had authorized LEXIS, as a private database service, to set up an electronic docketing system for
11 complex insurance law suits. According to the terms of the agreement, Delaware attorneys of -
record may file and retrieve pleadings for a case through the database, and any author1zed .
person can retrieve documents from anywhere in the country o i

16 At a minimum, there is provrsxon for this now in federal courtrooms in the Southern
District of Ohio and the District of Arizona. Individual judges have permitted use of graphic
displays, simulations, and related presentations in numerous cases. For a review of the
effectiveness of different forms of illustrative materials in litigation, see Richard J. Leighton, The

- Use and Effectiveness of Demonstratrve Evidence in Federal Agency Proceedmgs 42 Admin. L.
Rev. 35 (1990). :

17. The Thll'd C1rcu1t has completed a test of vrdeoconferencmg in Wthh lawyers argued"
_ from Pittsburgh “before” a panel of ]udges seated in Philadelphia. : : :
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itself worthy of implementation, then, at least 1t is not s1lly to 1nqu1re about puttmg
- them together systematlcally , -

The possrbrhty remains that *the 1dea isa bad"one because it is destructlve of f ‘
1mportant goals and values. of the. ]ud1c1ary I ( certainly calls into _question.,

fundamental assumptions about how the, federal ‘judicial system should function. .

Con51der, for example, how the geographlcal borders of ]ud1c1a1 crrcurts, d1str1cts

pg of a virty 'almcourthouse 2
‘ tmglcourt busmess

Il thn jbean

ouldm, he- ,cyuuwe“‘ le
he existing system be!retainied and combined with some of the
features of the virtual courthouse? ‘As mentioned above, this is already happening,
so the question becomes' one of when ' to lurut rather than eliminate, the use of

technqlogresuto substrtute virtual for actual pre ence m court proceedmgs

thmkmg, We»\ ,canl}rask how the Vlrtual courthouse rmght operate in partrcular kinds -
of proceedings. We can begin with the courtroom operation itself.

PP PR I
vt - e ! N gt
P

How would a virtual courtroom 0perate7

To envision how a virtual courtroom would operate, 1t may help to look at
four types of use: a pretnal conference, a motlon hearing, an ev1dent1ary hearing,
and a bench trial. T ‘

Pretrial conference. At a minimum, the participants in a pretrial conference include
‘the judge, two attorneys, and a courtroom clerk.18 Assume that each of these‘

part1c1pants has available a large screen (i.e. large enough to present "life-size"

images of the other participants) as well as the equipment that allows the
transmission of their own images, voices and exhibits to all the other participants.
The background of the judge's setting could be courtroom or chambers, at the
judge's option. The other participants would be seen sitting at a table or standing at

18 Court reportmg and transcrlpt productlon are con51derably snmphﬁed in thé vxrtual
courtroom.. Consider the availability of a central pool of shorthand reporters or audio recorders,
who could record, transcribe, and provide "transcript” (in electronic form, for whatever
~ subsequent treatment the participants wished to give it, e.g. making a paper copy) from a central

location back to the participants without having been phys;cally co-located with any of the
participants at the time of the proceeding. - IR ‘

ag‘ ‘ofiavirtu ‘l:i courthouse mr,_

n pon what
a onal pool of judges. who .-
as ““would‘,assrgnments be .
b‘out {ivisiting judges" still apply? . -




Memorandum to the Bankruptcy Rules Committee, February 15, 1994 Page7

a lectern (details such as these would have to be worked out on the basis of
experience) in their law office. The courtroom deputy might be in the courtroom, 19
or in the clerk's office. :

The discussions between the judge and the attorneys would be identical to the
discussions that would occur if all were physically together in a courtroom. Each
participant can see: and hear every other participant, two persons can talk at the
same t1me all essentlals except complete physical presence would be obtained.

leen the techmcal fea51b111ty of such conferences, are there reasons why the
courts should not conduct them? If so, what are they7

Motion hearmg For a mot1on hearmg, the mlmmum number of participants would
be the same. The ]udge would probably be 51tt1ng behind the bench in the
courtroom, and the courtroom clerk might also be in his or her regular place. But,
arguably, the communications between the ]udge and the attorneys could be the
same as if they were all physically present. If this isin fact not true, what would be
different? And are there any features of a motion hearing that distinguish it from a
pretrlal conference,‘so that courts should permit one, but not the other, to take place
in the virtual courtroom? |

Evidentiary hearmg For an evidentiary hearing, one or more witnesses will be
added as participants. Of course witnesses must be sworn. Note that in the virtual
courtroom, all participants could both hear and see the administration of an oath.
Persons to be sworn would stand, raise their hands, and take an oath, and be
recorded as doing so, just as now, even though the witness might either be in his or
her own office, or in a video conference facility close to his/her residence, or with
the attorney for the party whose witness he or she was.20

Communications between the judge and the attorneys would be the same as
above. But what about a bench conference? And what if a witness and his or her
attorney need to have a whispered discussion of the type that would normally take
place at their table (especially when the witness was not in the same physical place
as the attorney)? Are these mere technical problems, or do they raise more serious
questions about the balance between privacy and publicity of public ]ud1c1a1
proceedings?

Questions of public access. Judges now vary in their choices of location for pretrial
proceedmgs Proceedings in chambers are not open to the public, while proceedings
in the courtroom almost always are. Would the same distinction apply to
proceedings in a virtual courthouse? If all that distinguished a proceedmg in
chambers from a proceeding in a courtroom was the nature of the backdrop in the

19 There would be no necessity , from the techmcal or logistical viewpoint, that the deputy
be physically co-located with the judge.

20 Should parties and witnesses be. permxtted to parhmpate from their own quarters (e.g.
law offices), or would have to be physxcally present in some previously established and
approved location for sending and receiving as participants in the virtual courthouse?
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studio of the judge, on what basis would judges decide what the degree of publicity - -
should be? And how could the managers of the virtual courthouse network assure :
publicity when it was required, and deny it when it should properly be denied?

How much access suffxces to count as what now sufflces as pubhc access to a court |
proceedmg7 : ‘ o v

‘rur f

Trial. For nonh]ury‘ trlal ‘the Partmlpants and the' *tYPes of pi'oblerns would- be i

identical to: those that might exist for an evidentiary: hearmg A key distinction is the

length of ‘the proceedmg, but in fact the virtual courthouse is likely to b less L

d'trials.

expensive; than. trad1honal courthouses for the conduc of protracte

t:tw‘ s R NP S

For a jury trial, a dimension of con&derable‘ complex1ty would be added to ,
the problems to be' solved. Can ]udges ‘and lawyers‘\successfully conduét v1rtua1 o
voir dire"? And where would the ]urors be physlcally 10cated7 ‘mnCould ]urors

Necessary mfmstmcture T he vzrtual cletk €
function without support from a telecommumcatlons and 1nformat10n processmg
infrastructure that enables easy, fast, reliable transmission of text, data, and
document images: throughout the country. Thus the V1rtua1 courtroom must be
supported byav1rtual clerks office. # 4 o e i |

‘,,]/r “‘;‘:}}‘ o

While the v1rtual courtroom would be based on enhanced v1deoconferenc1ng, =
the virtual clerks office would be based on high-speed wide area networks,
distributed computer processing, and distributed civil case databases. The initial -
stages of this infrastructure are already bemg implemented under the direction of
the Automation and Technology Commlttee, and the capabilities needed are just
over the horizon - if that far.2l i M K

The 1mplement1ng requlrements -- other than the technology of local and
wide area networks, high performance PCs, imaging equipment, and distributed
software and databases -- would be (1) a uniform docket numbering system (2) use
of that number to uniformly identify, sequentially, each document filed in a case,??
and (3) a uniform citation for opinions.2® Everything that is part of a case file would
be entered in full text, or in graphic format as necessary. Each case file would be

e

21 The Administrative Office plans to install a Data Communications Network (DCN) that
will link all federal court locations. The rate of installation is uncertain, due largely to budgetary
constraints.

2 This is already the docketing practice in many districts.

2 Special needs arise in bankruptcy courts becaused of the specialized forms used there: *
claims registers, objections to claims, etc. Note, however, that some of these issues were
addressed and solved long ago in the BANS system, which, is a virtual noticing system, in that -
the processingof the notice is unrelated to the physical location of the district in which the case
arises.
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available anywhere in the system. Responsibilities for docketing and filing into the
virtual court clerks computerized files could be as today, or could be re-allocated.
There could be one nation-wide virtual clerk's office; or there could be a virtual
clerk's office in each circuit; or, clerk's offices could continue in their present
organizational structure with the capability to provide clerk's office support not only .
in their own district, but to any other district court in the nation. ‘

With the infrastructuré provided by the virtual‘cle‘rl;"s office and enhanced
videoconferencing,?4 the administrative support for the virtual courtroom would be"
in place. Technically, the virtual courthouse is no more than the integration of the

~ virtual courtroom and the virtual clerk’s office.25

Advantages of a Virtual Courthouse

The advantages of a virtual courthouse should be addressed in terms of goals
and values that judges hold consensually. There is arguably no better brief
statement of core goals and values than the second sentence of F. R. Civ. P. 1, stating
that all the rules "shall be construed to secure the just, speedy, and inexpensive
determination of every action.”

We can agree that questions of speed and expense are more easily answered
than questions of justice. There are obvious questions of time and money savings.
All savings must eventually be compared to the costs of implementing the advanced
technologies required by the virtual courthouse. These technologies are
straightforward extensions of what is already contemplated for communications
among courthouses connected by the DCN.26 We might further assume that at least
some costs of participation in the virtual courthouse would be borne by the bar and
litigants.

Savings in judge and staff time. In many cases judge and court staff time would also
be saved. This is especially true for district courts with divisional offices to which
judges now must travel. With a virtual courtroom, the travel time normally
expended by judges and staff in travelling could be largely eliminated. Further, the
court would be available to the local community on a more flexible basis, not just on
days when judge and staff travel to a divisional office. Other, incidental savings
would accrue. For example, the staff time required to prepare files to be transported
to the divisional office, and time required to process these files upon return, would
also be eliminated.

24 This could eventually be the same infrastructure, i.e., a single high-speed network may
provide both text, image, and video conferencing on a dial-up basis.

25 As a practical matter, such data sharing could even out current personnel problems due
to overstaffing in some locations and understaffing in others. See e.g., Fewer Bankruptcy Filings
Force Staff Cuts. The Arizona Star, Tucson, February 13, 1994. Page D1.

26 See supm1 note 21.
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Savings in attorney time. Attorneys and their clients would save time and money
by reducing the amount of time they now spend waiting in court. - Time 'and
expense associated with travelling to and from court would also be saved. The net -
result would be to lower the costs of htlgatxon representatlon ‘

Eﬁzczent expunded use of msztmg ]udges The- phys1cal location of a ]udge becomes
at least technically irrelevant in the virtual courthouse. At a minimum, judges who
would now travel to other. districts or circuits to: help 1 1them out could do so much
more easily., Aimore. radlcal proposal which, would, be! \techmcally stralghtforward |
would be t gn cases On the basis of ava11abl : judicial tlme, 1rrespect1ve of the ‘
physical location of the parties and the judge. . it LT o |

Efficient expanded use of clerical support. Just as judges can “go where they are
needed” very easily in the virtual coutthouse, so can clerks of court and their
deputies. Documents could be filed and managed where there was clerical time to
do the electronic work involved, 1rrespect1ve of the physmal locations of any of the
participants in the process ‘

Disadvantages of a Virtual Courthouse

An extreme form of the virtual courthouse is a radical departure from the
traditional forms of federal court litigation. But which values and goals that are
consensually held by judges are seriously threatened by the implementation of such
a technology? We can list a number of potential candidates.

Core value. -  As Valuable as it is, ER.Civ. P. 1 does not capture the core value
of the federal courts, because it does not emphasize the requirement that the courts
must preserve and enhance the rule of law.

Authenticity. As a personal representative of the federal government, the
judge should be perceived by the parties as a complete person whose decisions
reflect his or her own commitment to the administration of justice. Arguably, lack of
tangible presence of judges, over time, would erode the sense of authentic judicial

- power.

Legitimacy. . Power that is exercised without authenticity will be perceived as
illegitimate, and hence the use of the virtual courthouse will breed disrespect for
federal law and federal courts.

Dignity. Legitimacy is also supported by the formality of traditional
court proceedings and the intentional trappings of authorized power that surround
the judicial office (the elevated bench, black robes, the expectation that the judge
will be addressed as “Your Honor,” the judge equating himself or herself, in speech,
with “the court,” etc.). Though forms of address would not necessarily change in
the virtual courthouse, there would be an inevitable weakening of the symbolic
effectiveness of the physical surroundings.




Memorandum to the Bankruptcy Rules Committee, February 15, 1994 Page 11

Control. The technical infrastructure required to operate the virtual -
courthouse places a great deal of control in the hands of technical staff. This opens
the process up to technical failures, misadventures, and efforts at interruption or
subversion.

Due process. Without second-guessing or predicting what any particular
court has done or will do regarding the legality of virtual-courthouse-like
procedures, there are reasons to believe that some of the procedures are inconsistent
with current judicial understanding of how “presence” and “open court” are to be
interpreted on due process grounds. But there is no doubt that such standards can
evolve rapidly, particularly in the context of the sort of balancing analysis that is the
standard form of analysis in procedural due process cases.?

Job satisfaction. Many judges might object that direct personal contact with
parties, attorneys, and the public is an essential feature of the satisfaction they
receive from their work. Obviously, an extreme form of the virtual courthouse
would substantially lessen this form of contact among courtroom participants.

Conclusion

Though this list could be expanded, it suffices to raise real questions about -
the costs, risks, and benefits of enhanced videoconferencing and automation. How
should the advantages and disadvantages be balanced against each other? And by
whom? Is there more to the analysis than a balancing of costs and benefits? For
example, are some of the values inherent in current practice so fundamental that
there are no cost or time savings large enough to justify change? If so, which values?

These are the questions that lie beyond -- but not far beyond -- the current

long range plan.
R Y

27 Redish and Marshall, Adjudicatory Independence and the Values of Procedural Due
Process, 95 Yale L.J. 455 (1986) (arguing that a meaningful concept of procedural dueprocess

- cannot be found within a theory that grounds the extent of due process protection only in

legislative guarantees strictly construed by judges). Redish & Marshall provide a list of non-
instrumental values that overlaps in part with the list provided here. Their list includes the
appearance of fairness; equality; predictability, transparency, and rationality; participation;
revelation; and privacy-dignity (at 483-488).



ADVISORY COMMITTEE ON BANKRUPTCY RULES

‘Meeting of February 24 =25, 1994
Sea Island, Georgia

Minutes

The Adv1sory Committee on Bankruptcy Rules met at The
Cloister in Sea Island, Georgia., The following ‘members were
present:

Bankruptcy Judge Paul Mannes, Chairman

Circuit Judge Alice M. Batchelder

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge James J. Barta

Bankruptcy Judge James W. Meyers

Professor Charles J. Tabb

Henry J. Sommer, Esqulre

Kenneth N. Klee, Esquire

Gerald K. Smith, Esquire

Leonard M. Rosen, Esquire

Neal Batson, Esquire

Professor Alan N. Resnick, Reporter

The following former members also attended the meeting:

District Judge Joseph L. McGlynn, Jr.
Ralph R. Mabey, Esquire
Herbert P. Minkel, Esquire

The following additional persons also attended all or part of the
meeting:

District Judge Thomas S. Ellis, III, member, Committee on
Rules of Practice and Procedure, and liaison with this
Committee

Bankruptcy Judge Lee M. Jackwig, member, Committee on
Automation and Technology

Professor Daniel R. Coquillette, Reporter, Committee on
Rules of Practice and Procedure

Peter G. McCabe, Secretary, Committee on Rules of Practice
and Procedure, and Assistant Director, Admlnlstratlve
Office of the U.S. Courts

John K. Rabiej, Chief, Rules Committee Support Office,
Administrative Offlce of the U.S. Courts

Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U. S. Courts

Richard G. Heltzel, Clerk, U.S. Bankruptcy Court, Eastern
District of California

Gordon Bermant, Director, Planning and Technology Division,
Federal Judicial Center




Elizabeth C. Wiggins, Research Division, Federal Judicial
Center

District Judge Alicemarie H. Stotler, chair, Committee on Rules
of Practice and Procedure, was ill and could not attend. Circuit
Judge Edward Leavy, former chair of the Advisory Committee, was
unable to attend due to an en banc hearing. District Judge Paul
A. Magnuson, chair of the Committee on the Administration of the
Bankruptcy System, also was unable to attend. William F. Baity,
acting director, Executive Office for United States Trustees,
U.S. Department of Justice, was unable to attend.

The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in
the office of the Secretary to the Committee on Rules of Practice
and Procedure.

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

Minutes of the September 1993 Meeting. The Committee approved
the minutes of the September 1993 meeting with one change. On
page 3, paragraph 3, of the draft, the phrase "pbankruptcy rules
require" should be changed to "Bankruptcy Rule 8002 will
require."

Report on the January 1994 Meeting of the Committee on Rules of
Practice and Procedure, ("Standing Committee'"). The Reporter
reviewed the issue of filing by facsimile transmission ("fax
filing"). Fed.R.Civ.P. 5(e) and Fed.R.App.P. 25(a) allow fax
filing under Judicial Conference guidelines, and Fed.R.Bankr.P.
7005 incorporates the civil rule for adversary proceedings. The
Advisory Committee on Bankruptcy Rules is on record as strongly
opposing fax filing, because it is outdated technology and a
burden on the clerks. Guidelines for fax filing were proposed in
1993, however, by the Judicial Conference Committee on Court
Administration and Case Management. Both the Standing Committee

and the Committee on Automation and Technology opposed the draft
guidelines, and the Judicial Conference declined to adopt them.

The Standing Committee, however, must put forward a substitute
proposal at the September 1994 meeting of the Judicial
Conference. At its January 1994 meeting, the Standing Committee
decided not to allow fax filing on a routine basis and to exempt
bankruptcy courts from any requirement to accept fax filings.

Professor Resnick also reported that the Standing Committee had
expressed concern about Congress enacting rules changes outside
the Rules Enabling Act process, as a provision in S. 540, the




3 .

bankruptcy bill currently pending, would do. Amendments to Rule
8002 and 8006 are pending at the Supreme Court and will take
effect August 1, 1994, absent congressional action to the
contrary. No bankruptcy rules amendments were before the January
1994 Standing Committee meeting, and there was sentiment by
Standing Committee members, he said, that advisory committees
should exercise restraint in proposing amendments.

With respect to the style revisions to the rules, Professor
Resnick reported that Bryan Garner had submitted the proposed
draft of the civil rules and the Adv1sory Committee on Civil
Rules is in the process of line-by-line review. The intent is to
make only style changes, not substantive ones, he said.

Professor Resnick said that the Judicial Conference has
guidelines on access to materials. He said that committee
members should be careful about circulating memoranda that do not
represent committee positions. Mr. Sommer observed in response
that rules committee meetings are open to the public (28 U.S.C.

§ 2073(c).) and that committee records also are public.

PUBLISHED DRAFT RULES

Published (Preliminary Draft) Amendments to Rules 8018, 9029, and
Proposed New Rule 9037. Professor Resnick reviewed the history
of these proposals for "common rules" concerning local rules and
technical amendments. He described the initiating of the
amendments by the Standing Committee, the negotiating of the
language with the other advisory committees, and the publication
of similar amendments for the appellate, civil, and criminal
rules. The last time the proposals were considered by the
Advisory Committee was in February 1993, and several changes were
introduced after that, which the committee had not had a chance
to consider prior to publlcatlon of the preliminary draft. Most
of these were stylistic or involved minor changes to the
committee notes. There were two changes that were substantive,
however.

The first was an insert to the amendments to Rules
8018(a) (2) and 9029(a) (2) that would prohibit a court from
enforcing any local rule imposing a requirement of form in a way
that would cause a party to lose rights if the failure to conform
to the requirement was a "negligent failure." Mr. Rosen asked
how other "non willful" failures would be treated under the rule -
and suggested that the appropriate standard ought to be "non
willful,¥ rather than negligence. Professor Coquillette said
this was a good suggestion and might be adopted if the other
advisory committees concur. Judge Robreno said he thought it
"revolutionary" to have rules that do not have to be followed,
but wondered whether his comment might be too late to have any
effect. The Reporter said it was not too late. Judge Meyers




said he thought the concept of repeated noncompliance (as an
indicator of willfulness) should be part of the committee note,
and the Reporter agreed to suggest it, if it is not already in
there. A motion to approve the amendment to Rule 9029 (a) subject
to changing the word 'negligent" to ''non willful® carried by a
vote of 10-1.

The second substantive change is in Rules 8018 (b) and
9029 (b) and involves the prohibition of sanctions for
noncompliance with a local requirement unless the alleged
violator had actual notice of the requirement "in the particular
case." The Reporter stated that the proposed standard would
relieve an attorney of any duty to seek rules out and could spawn
additional disputes in a bankruptcy setting, due to the incidence
of litigation within a case. Participants in such litigation may
not have been active in the earlier stages of a case; they may
enter a proceeding months, or even years, after any mass mailing
of the judge’s rules and likely were not present when such rules
may have been stated orally. These conditions, which are typical
of bankruptcy litigation, may generate disputes over whether a
party had actual notice of a requirement. Although the committee
directed that the record reflect its consideration of this issue,
no motion was made and no vote taken concerning the addition of
"in the particular case" to the rule.

Professor Resnick reviewed the three comment letters the
committee had received concerning the published draft.
Bankruptcy Judge Fenning’s letter cautioned the committee against
appearing to support one-judge-only standing orders, so long as
they are published, rather than court-wide procedures under local
rules applicable to all judges in a district. Judge Barta said
he was surprised that no comments had been received about
proposed Rule 9037, the technical amendments rule. The committee
is on record as opposing this rule, the Reporter said, but the
Standing Committee published it anyway. A motion to reaffirm the
committee’s opposition to Rule 9037 failed on a tie vote.

AMENDMENTS RELATED TO CIVIL RULES AMENDMENTS

Rule 9014 and the 1993 Amendments to Fed.R.Civ.P. 26. The
Reporter stated that the recent amendments to Rule 26 governing
discovery automatically apply in adversary proceedings (through
Rule 7026) and in contested matters (through Rule 9014), which
are expedited proceedings initiated by motion. Although there
does not appear to be any reason to exclude adversary proceedings
from the provisions of Rule 26, contested matters could suffer
undue delay if the requirements of Rule 26(a) (1)-(4), (mandatory
disclosure), and 26(f), (mandatory discovery meeting), are
followed. Rule 26 itself permits courts, by local rule or order,
to opt out of the mandatory disclosure and meeting requirements.




In the event the committee thought it appropriate to make the
mandatory disclosure and meeting requirements inapplicable to
contested matters nationally, the Reporter had drafted an
amendment to Rule 9014 for this purpose. After discussion, a
motion to defer action and study the operation of discovery
deadlines in contested matters overall carried by a 6-0 vote.

Rule 7004 and the 1993 Amendments to Fed.R.Civ.P. 4. The 1991
amendments to the bankruptcy rules “froze" the Fed.R.Civ.P. 4 (to
which reference is made in Rule 7004 and parts of which are
incorporated into the bankruptcy rules by Rule 7004) to the
version of the rule that was in effect on January 1, 1990. This
action was taken because amendments to Rule 4 were pending, but
their final form was still uncertain. Rule 4 now has been
amended, and it is time to amend Rule 7004 to conform to the new
Rule 4. The Reporter had prepared a draft for this purpose. In
addition, the Reporter had drafted a new subdivision (f) to cover
service and personal jurisdiction over a party who is a non-
resident of the United States having contacts with the United
States sufficient to justify application of United States law but
insufficient contact with any single state to support
jurisdiction'under a state long-arm statute. The new subdivision
tracks a similar new provision in Rule 4. A motion to adopt the
Reporter’s draft carried by a vote of 6-2. The amendments to
Rule 4 included creating a new Rule 4.1 to cover "other" process,
not a summons or subpoena. These provisions formerly were in a
subdivision of Rule 4 that was not incorporated by ‘Rule 7004.

The Reporter said he had consulted with Professor Lawrence P.
King, a former member and former Reporter to the cogmmittee, about
the history of not incorporating the subdivision. ‘Professor King
had said the subdivision was left out intentionally so that it
would not apply to the service of motions. Rule 4.1 also
contains territorial limits on service that are inconsistent with
the nationwide service provisions of Rule 7004. There was no
opposition to the Reporter’s recommendation that Rule 4.1 mot be
incorporated into the bankruptcy rules.

PROPOSED AMENDMENTS

Rule 1006. Professor Resnick stated that the Judicial Conference
in 1992 had prescribed a $30 administrative fee for chapter 7 and
chapter 13 cases, payable at filing. As originally prescribed,
this fee was not payable in installments as is the filing fee for
such cases. 1In late 1993, however, the Judicial Conference had
amended the schedule of fees prescribed under 28 U.S.C. § 1930(b)
to permit payment of the $30 fee in installments. Professor
Resnick had proposed two drafts to incorporate the administrative
fee into the rule on installment payments. A motion to adopt the
shorter draft, amending Rule 1006(a), carried on an 8-3 vote.

The Reporter stated that there also had been a proposal by the
president of the National Association of Consumer Bankruptcy
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Attorneys to amend Rule 1006(b) to permit installment payments of
filing fees to be made to a standing chapter 13 trustee (who
would pay the fees to the clerk). The Reporter had drafted an
amendment to implement the suggestion, and also had asked the
Federal Judicial Center to conduct a survey to evaluate the

suggested amendment. Ms. Wiggins reported the results of the

survey. Most respondents thought such an amendment unnecessary
and that no purpose would be served by mixing court fees and
payments intended for creditors, she said. Nine courts permit
such arrangements under the existing rule and are satisfied with
how their systems work. A motion to adopt the proposed amendment
to Rule 1006(b) failed by a vote of 0-9.

Rules 1007(c) and 1019. At the September 1993 meeting, the
Committee had voted to delete from Rule 1007 (c) the reference to
"chapter 7," which dated to a time when there were separate
schedules for a chapter 7 case and a chapter 13 case. At that
meeting, a member of the Committee had suggested that the phrase
wsuperseding case" or "superseded case" should be replaced to
avoid giving the erroneous impression that conversion of a case
to another chapter creates a new case. The Reporter,
accordingly, presented draft amendments to the two rules in which
these phrases appear. Rule 1019 also contains the phrase
"original petition," which gives the erroneous impression that
there is a second petition in a converted case. There was a
consensus that the amendments to Rule 1007 (c) should be approved.
With respect to Rule 1019, the Committee discussed a number of
changes to the draft, but referred the rule back to the Reporter
for further study.

Rule 2002(f) (8). The present rule requires notice to the debtor,
all creditors, and indenture trustees of "a summary of the
trustee’s final report and account in a chapter 7 case if the net
proceeds realized exceed $1,500." The trustee’s ¥"final report"
is a separate document than the trustee’s "final account," and
the current practice is to mail only the final report. The final
report is filed and mailed prior to distribution of dividends,
while the final account is completed after the distribution. The
Reporter’s memorandum to the committee points out that, once the
final report is circulated, there probably is no reason to incur
the expense of mailing the final account to all creditors. The
United States trustee receives the final account and, as the
supervisor of chapter 7 trustees, should review it. The proposed
amendment would delete the words "and account" from the rule. A
motion to adopt the proposed amendment carried, 12-0. The
Committee rejected a proposal to amend Rule 2002 (f) (8) to
restrict the mailing of the summary of the trustee’s final report
to only those creditors who have filed claims.

Rule 2002(h). This rule authorizes the court to direct that,
after the period for filing claims has expired, the court may
direct that notices be sent only to creditors who have filed




claims. The Reporter reviewed his memorandum dated January 9,
1994, which detailed various suggestions for amendments, two from
deputy clerks of court, several related to deleting references to
Rule 3002(c) (6) which the Committee separately had voted to
abrogate, and several further amendments suggested by Professor
Resnick. The Committee approved amendments to Rule 2002 (h) that
would assure the mailing of notices to the debtor, the trustee,
and all creditors during any 90-day claims filing period arising
from notification by the trustee that newly discovered assets may
be available for distribution. The Committee rejected a proposal
to amend subdivision (h) to extend the period during which all
creditors receive notices until the time has expired for the
filing of a claim on behalf of a creditor by the debtor or the
trustee. The Committee referred the proposed amendments to Rule
2002 (h) and the Committee Note to the style subcommittee with the
following instructions: 1) make sure line 12 does not exclude the
debtor, the trustee, and the U.S. trustee from receiving notices,
2) make sure that creditors who filed claims late are not
excluded from receiving notices, and 3) reorganize the Committee
Note to state simply that the rule is being amended '"as follows"
and list the changes. A motion to approve the proposed

amendments as described above, subject to further work by the

style subcommittee, carried unanimously.

Rule 3002. The Reporter briefly reviewed the history of various
proposals to amend this rule that have been considered by the
Committee and noted that the case law concerning the status of a
late-filed proof of claim remains very unsettled. The Committee
did not take any action on the issue. Nevertheless, the language
of Rule 3002(a), especially when read together with Rule 3009,
leads to the conclusion that an unsecured creditor who misses the
deadline for filing claims may not have an "allowed claim" and
may not receive any distribution in a chapter 7 case. ‘This
conclusion, however, conflicts with the provisions of § 726 of
the Code that indicate that a late-filed claim can be an
"allowed" claim, at least in some instances, and expressly direct
payment of "tardily filed" claims under certain circumstances.

To clear up any conflict between the Code and the rules on this
issue, the Reporter had drafted amendments that would add a new
subdivision (d) to the rule and delete existing subdivision

(c) (6) as unnecessary if (d) were added. The proposed
subdivision (d) would state that a late claim may be allowed to
the extent the creditor would be authorized to receive a
distribution by § 726. Mr. Rosen offered alternative language to
accompli?h‘the s%me result. A motion to approve the amendments
as redrafted to incorporate Mr. Rosen’s suggestions carried, with
none opposed. A motion to approve conforming changes to the
proposed Committee Note also carried, with none opposed.

Rules 3017, 3018, and 3021 and Proposed Amendments Regarding the
Record Date for Voting and Distribution. Rule 3017(d) requires
that certain documents in a chapter 11 case be mailed to
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creditors and equity security holders so that they can vote on
the plan. Rule 3018(a) governs the right to vote on a plan. The
Reporter explained that both provisions contain language stating
that the record date for determining who the equity security
holders are is the date the order approving the disclosure
statement was entered on the court’s docket. The Reporter stated
that Mr. Klee had suggested that these rules be amended because
using the entry date of the order causes unnecessary delay. The
Reporter, accordingly, had drafted alternate amendments to the
two rules, one set of amendments would give the court discretion
to order that the record date be the date the court announces its
approval of the disclosure statement, and the other set would
give the court greater flexibility in fixing a record date. A
motion to postpone consideration of these proposals to the next
meeting carried, with none opposed. The proposed amendment to
Rule 3021 would permit the plan or order confirming the plan to
designate a record date for distribution that is different from
the date on which distribution commences. This change would
permit the debtor to ascertain who are the equity security
holders entitled to receive distribution prior to commencing
actual distribution. A motion to adopt the Reporter’s draft
amendment carried, 11-0.

Rule 8002. The Reporter had drafted an amendment creating a new
subdivision (d) of the rule that would deem a prisoner’s notice
of appeal to have been timely filed if it was deposited in the
prison’s internal mail system on or before the last day for
filing. The proposal would conform Rule 8002 to a 1993 amendment
to Fed.R.App.P. 4(c) and would reflect the decision in In re
Flanagan, 999 F.2d 753 (3rd Cir. 1993), in which the court of
appeals held that a pro se prisoner’s notice of appeal from an
order of the bankruptcy court is “filed" at the moment of
delivery to prison authorities for forwarding to the bankruptcy
court. A motion to take no action carried by a vote of 8-4.

SUBCOMMITTEE REPORTS

Subcommittee on Technoloqgy

At the request of the Subcommittee on Technology, Mr.
Bermant led a discussion of "the virtual bankruptcy court."
Committee members expressed divergent views concerning the pros
and cons of technological developments that could largely replace
the courtroom, in which a judge, lawyers, and parties are
physically present, with video conferencing equipment and
computers operated by a judge, lawyers, and parties who all may
be in different locations. Judges and lawyers both stated that
people will continue to need and want direct contact with
colleagues and adversaries, even if 'such contact is not
absolutely necessary to accomplish their work. On the other




9 B

hand, if the individuals do not all have to be physically present
at every proceeding, much time and energy can be saved and other
efficiencies realized in the utilization of judicial time. For
example, a judge could handle a case from another district

without having to travel.

Judge Barta, chairman of the subcommittee, reported that the
subcommittee had met twice and had drafted two amendments that
would authorize courts to accept electronic filings. These are
discussed below. Judge Barta stated that the report requested by
the Committee on the future of technology and the rules was not
yet complete due to the raising at the first subcommittee meeting
of several issues that require further inquiry. The philosophy
anchoring the report would be that the Advisory Committee should
take a leading role in adopting rules to implement changing
technology, he said. One result of the Committee’s having
stepped forward is Rule 9036, which now permits delivery of
information from the court by means other than paper; the next
step, he said, is to authorize the court to receive documents
other than on paper. Judge Barta said he expects the report to
be finished in time for the Standing Committee to consider it in
connection with any request to publish the proposed electronic
filing amendments.

Rule 5005. The subcommittee on technology proposed adding a new
subdivision (a)(2) that would authorize a court by local rule to
"permit documents to be filed, signed or verified by electronic
means" consistent with any technical standards established by the
Judicial Conference. A motion to adopt the proposed amendment
carried, with none opposed. On further motions, the Committee
approved the deletion of lines 12 - 15 (no intent to permit
filing by facsimile transmission) and lines 68 - 71 (mo intent to
affect any statute requiring a "writing" or "signature") of the
proposed Committee Note.

Rule 8008(a). The subcommittee’s proposed amendment to the rule
would authorize a district court or bankruptcy appellate panel by
local rule to accept electronic filings. A motion to adopt the
amendment carried, with none opposed.

Subcommittee on Alternative Dispute Resolution

Professor Tabb, chairman of the subcommittee, requested
guidance on the need for proposed amendments concerning
alternative dispute resolution. The consensus was that, although
some districts operate local, voluntary programs, there is not a
need for national rules at this time. A need could arise if
Congress were to mandate an ADR program for the bankruptcy
courts. Accordingly, the subcommittee’s work remains
investigatory at this time.
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Subcommittee on Forms

Mr. Sommer, chairman of the subcommittee, reported that, in
addition to considering proposals for amendments that had been
referred to it at the September 1993 meeting, the subcommittee
would undertake a conversion to "plain English" for forms that go
to the public.

Subcommittee on Local Rules

Judge Duplantier, chairman of the subcommittee, reported
that the subcommittee had met to discuss the outstanding issues
concerning the proposed uniform numbering system for local rules
developed by Ms. Channon. The system is based on the national
rule numbers and the subcommittee had requested that Ms. Channon
add uniform numbers based on the Part VIII rules governing
appeals for use by a district court or bankruptcy appellate
panel. The subcommittee had approved the proposed numbering
system subject to that addition. The subcommittee also had
requested Ms. Channon to prepare a new memorandum explaining the
system and stating the topics on which rules now exist that had
been omitted and the reasons for the omission. The memorandum
also would describe the difficulties a district might experience
in adapting certain types of rules, such as those titled "Chapter
13 Cases," to the numbering system. Judge Duplantier said that
at this point the subcommittee favored some kind of publication
and solicitation of comment from the courts and the bar. a
motion to approve the proposed system, circulate it to the judges
and clerks for comment, and release it to the "bankruptcy press,"™
carried unanimously.

"EXCUSABLE NEGLECT"

The Committee discussed briefly whether to undertake a
review of the rules for the purpose of restricting the "balancing
test" standard announced by the Supreme Court in Pioneer
Investment Services v. Brunswick Associates, 113 S.Ct. 1489
(1993). The consensus appeared to be that it is too soon to
assess the impact of the Court’s decision, and a motion to table
the matter carried by a vote of 6-2.

FUTURE MEETINGS

The next meeting of the Committee will be September 22-23,
1994, in New York City.

The chairman requested Judge Duplantier to investigate
whether the Committee could meet in Lafayette, Louisiana, in mid-
to-late March 1995. The Committee also agreed on Portland,
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Oregon, as the site for a meeting in August 1995, and on Arizona
for a meeting in February or March of 1996.

ectfully submitted,

I

atricia g. Channon




