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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 26 - 27, 1996
San Francisco, California

Agenda

Introductory Matters

Approval of minutes of March 1996 meeting.

Report on June 1996 meeting of the Committee on Rules of Practice and Procedure
(Standing Committee). [Oral report.] ‘

Report on Special Study Conference on the Federal Rules Governing Attorney Conduct
held June 18-19, 1996, under the sponsorship of the Committee on Rules of Practice
and Procedure. [Oral report.]

Action Items

Consideration of amendments to Rule 2004 governing examinations. [Materials:
Reporter’s Memorandum dated 8/20/96 with attachments, Rules 27 and 30, Fed. R.
Civ. P., and Baxter and Schneier, "Rule 2004: A Useful Rule or an Abusive Creditor’s
Weapon?" 10 BANKR. DEV. I. 451 (1994).] .

Consideration of request by Committee on the Administration of the Bankruptcy
System that Rule 9031 be amended to permit appointment of a special master ina
bankruptcy case. [Materials: Reporter’s Memorandum dated 8/24/96; Federal Judicial
Center memorandum on "Appointment of Special Masters in Bankruptcy Cases and
Proceedings"; Fed. R. Civ. P. 53; Fed. R. App- P. 48.]

Proposed restyling of Rule 2003(d) concerning the report to the court of the election of
a chapter 7 trustee or creditors’ committee and any dispute over the election.
[Materials: Reporter’s Memorandum dated 8/24/96.]

Proposed amendments to Rule 1019(6) concerning a request for payment of an
administrative expense incurred before conversion to chapter 7. [Materials: Reporter’s
Memorandum dated 8/23/96 with attachment, In re Pro Set. Inc., 193 B.R. 812 (Bankr.
W.D.Tex. 1996); Layden, "Pre-conversion Administrative Expense Claims: Is a Proof
of Claim Required?" American Bankruptcy Institute (ABI) Journal (June 1996).]

Proposed amendments to Rules 4004(a) and 4007(c) concerning the deadline for filing
a complaint objecting to discharge or to determine the dischargeability of a debt.
[Materials: Reporter’s Memorandum dated 8/22/96.]



Advisory Committee on Bankruptcy Rules 9/96

9.

10.
11.
12.
13.

14.
15.

I6.

17.

18.

19.

20.

21.

Proposed amendment to Rule 9006 to provide one additional day for a party to meet
any deadline prescribed by statute, rule, or court directive. [Materials: To be
distributed later.]

Subcommlttee and Liaison Reports

Report of Subcommittee on L1t1gat10n [Materials: Draft amendments to Rules 9013
and 9014.]

Report of Subcommittee on Rule 7062. [Materials: Draft amendments to Rules 7062,
9014, 1017, 4001, 6004, 6006, 3015, 3020, and 3021.]

Report of Subcommittee on Rule 2014 Disclosure Requirements. [Materials: Mr.
Smith’s Memorandum dated 8/27/96 and draft amendments to Rule 2014. ]

Report of the Subcommittee on Forms. [Oral Report.] [Draft of Bankruptcy Forms
Manual to be sent separately.]

Report of Subcommittee on Local Rules. [Oral Report.]

Report of Subcommittee on Alternative Dispute Resolution. [Oral Report.]
Report of Subcommittee on Technology. [Materials: Mr. Heltzel’s letter dated
4/19/96; copy of article concerning electronic filing project in the Maryland state
courts from The cheral Judicial Observer.]

Report of Subcommittee on S;cyle. [Oral Report.]

Report of Liaison to the Advisory Committee on Civil Rules. [Oral Report.]

Transition and Intercommittee Matters

Remarks of the Chairman of the Committee on the Administration of the Bankruptcy
System.

Introduction of new Chairman of the Advisory Committee on Bankruptcy Rules.

Presentation

Demonstration of interactive tutorial on the Federal Rules of Bankruptcy Procedure
developed by the Federal Judicial Center.
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Advisory Committee on Bankruptcy Rules 9/96

22.

23.

24.

25.

26.

Information Items

Proposed amendments to Rules 1017, 1019, 2002, 2003, 4004, and 4007 previously
approved by the Advisory Committee.

Status chart and list of pending amendments.
Memorandum dated 7/29/96 concerning continuation of long-range planning.

List of subcommittees and their members.

Next Meeting

The next meeting of the Advisory Committee will be held March 13 -14, 1997, in
Charleston, South Carolina. (Really, this time.)
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

ALV LoV L L e M R s

Chair:

Honcrable Paul Mannes

Chief Judge, United States
Bankruptcy Court

6500 Cherrywood Lane, Room 385A

Greenbelt, Maryland 20770

Members:

Honorable Alice M. Batchelder
United States Circuit Judge
807 East Washington Street
Suite 200

Medina, Ohio 44256

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130

Honorable Eduardo C. Robreno
United States District Judge

3810 United States Courthouse
Philadelphia, Pennsylvania 19106

Honorable Jane A. Restani

United States Court of
International Trade

One Federal Plaza

New York, New York 10007

Honorable Robert J. Kressel
United States Bankruptcy Judge
United States Bankruptcy Court
600 Towle Building

330 Second Avenue South
Minneapolis, Minnesota 55401

Honorable Donald E. Cordova
United States Bankruptcy Judge
United States Bankruptcy Court
U.S. Custom House

721 19th Street

Denver, Colorado 80202-2508

Area Code 301
344-8047

FAX-301-344-0385

Area Code 216

+722-8852

FAX-216-723-4410
Area Code 504
589-2795
FAX-504-589-4479
Area Code 215
597-4073
FAX-215-580-2362

Area Code 212
264-3668

FAX-212-264-8543
Area Code 612
348-1850

FAX-612-348-1903

Area Code 303
844-2525

FAX-303-844-0292



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable A. Jay Cristol

Chief Judge, United States
‘Bankruptcy Court

51 S.W. Flrst Avenue

Chambers,‘Room 1412

Miami, Florida 33130

Professor Charles J. Tabb
University of Illinois
College of Law

504 East Pennsylvania Avenue
Champalgn,‘Illln01s 61820

Henry J. Sommer, Esquire
7118 McCallum Street
Philadelphia, Pennsylvania 19119-2935

Kenneth N. Klee, Esquire

308 Griswold Hall

Harvard Law School

Cambridge, Massachusetts 02138

Gerald K. Smith, Esquire
Lewis and Roca

40 North Central Avenue
Phoenix, Arizona 85004-4429

Leonard M. Rosen, Esquire
Wachtell, Lipton, Rosen & Katz
51 West 52 Street

New York, New York 10019

Neal Batson, Esquire

Alston & Bird

One Atlantic Center

1201 West Peachtree Street
Atlanta, Georgia 30309-3424

Director, Commercial Litigation Branch,
Civil Division, U.S. Dept. of Justice
(ex officio)

J. Christopher Kohn, Esquire

P.O. Box 875, Ben Franklin Station

Washington, D.C. 20044-0875

Reporter:
Professor Alan N. Resnick

Hofstra University School of Law
Hempstead, New York 11550-1090

* Revised 3/1/96

Area Code 305
536-4121

FAX-305-536-7499

"
e

Area Code 217
333-2877

FAX-217-244-1478
Area Code 215
242-8639
FAX-215-242-2075

Area que 617
496-4183

FAX-617-495-1110

Area Code 602
262-5348

FAX-602-262-5747

Area Code 212
403-1250

FAX-212-403-2000

Area Code 404
881-7267

FAX-404-881-7777
Area Code 2b2
514-7450

FAX-202-514-9163

Area Code 516
463-5530
FAX-516-481-8509
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ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Liaison Member:

* Honorable Thomas S. Ellis, III
United States District Judge
401 Courthouse Square
Alexandria, Virginia 22314

Bankruptcy Clerk:

Richard G. Heltzel

Clerk, United States Bankruptcy Court

8038 United States Courthouse
650 Capitol Mall
Sacramento, California 95814

Area Code 703
299-2114

FAX-703-299-2109

Area Code 916
498-5578

FAX-916-498-5563

Representative from Executive Office for United States Trustees:

Jerry Patchan, Esquire
Director

Executive Office for
United States Trustees

901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:
Peter G. McCabe
Secretary, Committee on Rules of

Practice and Procedure
Washington, D.C. 20544

* Revised 1/31/96

Area Code 202
307-1391

FAX-202-307-0672

Area Code 202
273-1820

FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
Santa Ana, California 92701
Area Code 714-836-2055

FAX 714 - 836 2062

Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.OC. Box 730
Olathe, Kansas 66061
Area Code 913-782-9293
FAX 913 782 9855
\ . .

Honorable Paul Mannes
Chief Judge, United States

- Bankruptey Court

6500 Cherrywood Lane, Rm. 385A
Greenbelt, Maryland 20770
Area Code 301-344-8047

FAX 301-344-0385

Hon. Patrick E. Higginbotham
United States Circuit Judge
13E1 United States Courthouse
1200 Commerce Street

Dallas, Texas 75242

Area Code 214-767-0793

FAX 214-767-2727

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612
Area Code 510-637-3550

FAX 510-637-3555

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511
Area Code 203-782-3682

FAX 203-782-3686

Reporters

Prof. Daniel R. Coguillette
Boston College Law School
885 Centre- Street; ’
Newton Centre, MA © 02159
Area Code. 617 552- 8650 4393
FAX-617-576- 1933

Professor‘ rol, Ann Mooney
Un1vers1ty of Notre Dame
Law School ‘ :

Notre Dame, Indlana 46556
Area Code 219-631-5866

FAX 219-631-6371

Professor Alan N. Resnick
Hofstra University

School of Law

Hempstead, New York 11550
Area Code 516-463-5930

FAX 516-481-8509

Professor Edward H. Cooper
University of Michigan

Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Area Code 313-764-4347

FAX 313-763-9375

Prof. David A. Schlueter

St. Mary’s University of
San Antonio School of Law

One Camino Santa Maria

San Antonio, Texas 178284

Area Code 210-431-2212

FAX 210-436-3717

Prof. Margaret A. Berger
Brooklyn Law School

250 Joralemon Street
Brooklyn, New York 11201
Area Code 718-780-7941
FAX 718-780-0375
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of March 21 - 22, 1996
Memphis, Tennessee
Minutes

The Advisory Committee met in a courtroom of the United States Bankruptcy Court
for the Western District of Tennessee. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge Donald E. Cordova

Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge A. Jay Cristol

Professor Charles J. Tabb

R. Neal Batson, Esquire

Kenneth N. Klee, Esquire

J. Christopher Kohn, Esquire, United States
Department of Justice

Leonard M. Rosen, Esquire

Gerald K. Smith, Esquire

Henry J. Sommer, Esquire

Professor Alan N. Resnick, Reporter

Circuit Judge Alice M. Batchelder was unable to attend. District Judge Thomas S. Ellis, III,
liaison to the Committee from the Committee on Rules of Practice and Procedure ("Standing
Committee"), and Richard G. Heltzel, clerk-adviser to the Committee, also were unable to

attend.

The following additional persons attended all or part of the meeting: Bankruptcy Judge
James W. Meyers, former member of the Committee; Professor Daniel R. Coquillette,
Reporter for the Standing Committee; Peter G. McCabe, Assistant Director of the
Administrative Office of the United States Courts ("Administrative Office”) and Secretary to
the Standing Committee; Joseph G. Patchan, Director, Executive Office for United States
Trustees; Patricia S. Channon, Bankruptcy Judges Division, Administrative Office; Mark D.
Shapiro, Rules Committee Support Office, Administrative Office; and Elizabeth C. Wiggins,
Federal Judicial Center.

The following summary of matters discussed at the meeting should be read in
conjunction with the various memoranda and other written materials referred to, all of which
are on file in the office of the Secretary to the Committee on Rules of Practice and Procedure.



Votes and other action taken by the Advisory Committee and assignments by the Chairman
appear in bold.

Introductory Items

The Chairman presented a citation from the Judicial Conference to Bankruptcy Judge
James W. Meyers. The citation recognizes, and expresses the appreciation of the Judicial
Conference for, Judge Meyers® contribution to the administration of justice and commitment

to the judiciary while serving on the Committee from October 1989 to October 1995.

The Committee approved the minutes of the September 1995 meeting subject to
correction of several typographical errors. The Committee also requested that a note be added
at the end stating that a decision had been made after the Séptember 1995 meeting to move
the March 1996 meeting from Charleston, SC, (the originally announced location), to
Memphis, TN. |

The Chairman and the Reporter briefed the Committee on actions taken at the January
1996 meeting of the Standing Committee. Professor Resnick reported ‘that the Standing
Committee had approved the Committee’s recommendation concerning the procedure for
amending the official forms when certain dollar amounts stated in the Bankruptcy Code are
adjusted under a formula prescribed by Congress in the Bankruptcy Reform Act of 1994. The
procedure will permit automatic amendment of those dollar amounts that appear on the
official forms without further action by the Standing Committee or the Judicial Conference.
[The Judicial Conference appfoved the procedure at its meeting of March 12, 1996.]

Professor Resnick said the Standing Committee’s self-study report generated
substantial controversy. Although th¢ Standing Committee received the report on a motion
that also mentioned publication, no schedule for publication was discussed and Judge Stotler
indicated that further comment could be submitted. The long range planning subcommittee,
which drafted the report, was also disbanded at the request of its sole remaining member.

Judge Stotler, Chair of the Standing Committee, transferred the long range planning function
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to the Standing Committee’s Reporter, Professor Coquillette. The comments on committee
appointments made by the Advisory Committee in response to the draft reviewed at the
September 1995 meeting, although not incorporated into the study report, were summarized
orally for the Standing Committee by Judge Stotler. Professor Coquillette added that the
Advisory Committee’s views on appointments also had been communicated directly to the
Chief Justice. He said he thought it was very clear that the self-study report did not reflect

the views of the Standing Committee. -

Professor Resnick stated that the Standing Committee had approved a recommendation
to the Judicial Conference for a uniform local rule numbering system, but that the
recommendation required only that a district number its local rules to correspond to the
relevant federal rules of procedure. There would be no other required elements. Professor
Resnick added that the Judicial Conference had adopted the recommendation, as transmitted
by the Standing Committee, on March 12, 1996, and had set April 15, 1997, as the deadline
for conversion to the new numbering. The Committee’s work product, approved at the
September 1995 meeting, will be distributed to the courts as a suggested, or model,
numbering system. The Chairman said he had been disappointed by the Standing
Committee’s action in switching from the concept of detailed, mandatory numbering systems
to a general directive. The Committee thanked Ms. Channon for her work in drafting a
numbering system for local bankruptcy rules.

The Reporter also stated that the Standing Committee’s subcommittee on style now has
completely new membership, due to turnover of membership on the Standing Committee.
Professor Coquillette informed the Committee that he and Judge Stotler had met with the
Chief Justice to discuss the rules re-styling initiative. He said the Chief Justice had approved
the idea of publishing for comment the re-styled draft of the appellate rules. The Chief
Justice had opposed any re-styling of the evidence rules, because of their substantive nature,
and had requested that the re-styling of the other bodies of rules be suspended until the results
of the work on the appellate rules could be evaluated.



4
One member commented that perhaps the bankruptcy rules should not be put off until

last, because doing so would increase the pressure on the Committee to conform. The
Reporter, however, said he did not think timing would make a difference. He said that
uniform‘conventions likely would come out of the re-styling of the appellate rules and that the
Committee would have 'an opportunity to comment on the appellate draft. Professor
Coquillette added that the process appears to have slowed. He said that work on the civil
rules has stopped at about the halfway point and that substantive questions raised by the re-
styling process have proved very controversial within the civil advisory committee. Professor
Coquillette estimated that work on the bankruptcy rules is probably about "a decade" in the
future. The sense of the Committee was not to push for re-styling but to continue to wait and

monitor the process as it develops with the other bodies of rules.

omn

A Committee member inquired whether the "’shall’ vs. *must’" issue has been
resolved. The Reporter responded that the latest draft guidelines from the Standing
Committee’s style consultant, Bryan Garner, say that "shall" is an acceptable alternative, but

that usage should be consistent within the rules.

Professor Coquillette reported on the meeting of the special study group on rules
governing attorney conduct that was held on the day preceding the January 1996 meeting of
the Standing Committee. Due in part to a blizzard that prevented attendance by some study
group members, there will be a further meeting June 18 -19, 1996, in conjunction with the
June meeting of the Standing Committee. Professor Coquillette said that the three options
under consideration are: 1) a uniform (national) rule that says "always look to the state rule,"
2) a small number (five or six) of federal rules covering certain "core" areas such as conflicts,
with all other issues remaining subject to state rules, or 3) a model rule for local adoption.

He noted that if the concept of "core" rules is chosen, the supersession clause of the Rules

Enabling Act would apply, except for bankruptcy rules.

Mr. Smith attended the meeting of the special study group on behalf of the Committee

and praised the presentations and the written materials. He said there seems to be little doubt
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that a clearer rule is needed and that preliminary research on local bankruptcy rules indicates
that few districts address the subject at all. He said it probably will be easier to achieve a
rule for civil and criminal practice than in bankruptcy, because traditional litigation rules that
work in bilateral situations, such as rules governing conflicts, do not work well in the multi-
party setting of a bankruptcy case. Rules on this subject generally provide that a lawyer
cannot represent one party in litigation "directly adverse" to another party in the same
litigation who is a client in an unrelated matter, yet the automatic stay is in a sense directly
adverse to every creditor in a bankruptcy case, he said. If the bankruptcy case is treated like
bilateral litigation, Mr. Smith said, this would preclude a lawyer from represent a debtor if the
debtor had one or more creditors who were represented by the lawyer in unrelated matters.
Another member stated that a bankruptcy case is not a lawsuit but an in rem proceeding
within which adversary litigation may occur. Accordingly, he said, the bilateral rule should
apply to the litigation, but not the case in chief. Mr. Smith closed by saying that whatever
approach is taken toward establishing rules, whether by rule or by statutory amendment, the

proposals will be controversial.

The Chairman asked Mr. McCabe to renew the Committee’s request to the House
Judiciary Committee that it undertake to print an official pamphlet of the Federal Rules
of Bankruptcy Procedure as the Judiciary Committee does with the other bodies of federal
procedural rules.

Action Jtems

Comments Received on the Preliminary Draft Amendments

Rule 1020. The Federal Bar Association proposed that the amendments state that a debtor has
to qualify as a small business in order to make the election to be so treated and to require that
any motion to extend the time to file an election be made and ruled on within the original 60-
day period. The Reporter recommended against both suggestions. He said he does not

believe there is any ambiguity that a debtor must meet the statutory definition of a small



business in order to make a valid election and noted that the rule as drafted tracks the
language of § 1121(e) of the Code. With respect to the time for making the election, the
Re\portérstated that' most of the litigation to which the Federal Bar Association referred
involved different formulations than the one used in the draft. He said that Rule 9006
establishes a workable proceduré, i.e., a party must either request extension within the original
time or (if the time has expired) must show excusable neglect. The Committee took no action

on this suggestion.

The Executive Office for United States Trustees offered a "minor suggestion” that the
deadline for making the election should be the date of the § 341 meeting. Professor Resnick
said he recommended that this change not be made, because the debtor might learn of the
availability of the election for the first time during the § 341 meeting. He reminded the
Committee also that it had originally considered 100 days "or another date" as the appropriate
period. Committee members expressed concern about effectively giving the debtor
"permanent exclusivity” and the merits of giving the court discretion to either extend or
require a debtor to make a prompt decision. A motion to amend the published draft by
putting a period after the word "relief" on line 6, (cutting off explicit mention of an

extension), carried by a vote of 8 - 2.

Rule 2007.1. The Federal Bar Association had proposed that the United States trustee, after
filing a report of a disputed election of a chapter 11 trustee, also be required to file a motion
to resolve the dispute. The Reporter disagreed with the suggestion and said he had discussed
it with the general counsel of the Executive Office for United States Trustees, who opposed it
on the ground that such action properly should be reserved to a party with an economic stake

in the case. The Committee took no action on this suggestion.

The Executive Office for United States Trustees ("Executive Office") objected to the
provision in the draft requiring the United States trustee to appoint the person elected. During
the original drafting of the rule, this issue had been debated. The Committee had retained the

appointment language in view of the various statutory provisions, such as the termination of
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the debtor’s period of exclusivity, that are tied to the "appointment" of a trustee. The
Executive Office proposed that the rule instead continue to require the United States trustee to
file a report of the election together with an application for court approval and that the report
itself serve as the appointment of the person elected. That is, rather than the United States
trustee making the appointment, the report would constitute the appointment. The Reporter
had redrafted the rule to implement the proposals of the Executive Office. He had submitted
the new draft to the Executive Office, and obtained a response. stating that the new draft

satisfied the concerns of the Executive Office.

The Committee discussed when the appointment-by-report would be effective for
purposes such as trustee liability and cutting off exclusivity -- when the report is filed or
when the court signs the order approving the appointment? One member said that
effectiveness should be as of the date the order approving the appointment is entered. Mr.
Patchan agreed, noting that trustees are sensitive to the liability aspect and generally will not
act prior to obtaining court approval of their appointment. A motion to approve the
redrafted rule with the addition at lines 12 and 42 of the words "as of the date of entry
of the order approving the appointment" carried, with one opposed. The Committee
also approved style changes to simplify the description of disputed and undisputed
elections and amendments to the committee note proposed by the Reporter on the

recommendation of the Executive Office to clarify who is eligible to solicit proxies.

Rule 3014. The Federal Bar Association suggested amending the rule to require that any
request for an extension of time to file an election under § 1111(b)(2) of the Code be made
before the conclusion of the hearing on the disclosure statement. The proposed amendments
that were published for comment concern only the procedure for making a § 1111(b) election
when approval of the disclosure statement is combined with the confirmation hearing in a
small business case, and the comment, accordingly, was not germane to the proposed
amendments. The Reporter asked whether the Committee would want to consider the
suggestion as a long term matter. The consensus was that the suggestion should be retained

and considered in the future along with a method for permitting a party to change an election



if the plan is modified materially or the original election would be impacted by a subsequent

decision on valuation.

Rule 3017.1. This rule is proposed to implement § 1125(f) of the Bankruptcy Code, which
was among‘the new provisions added in 1994 to permit expedited handling of small business
cases filed under chapter 11. This proposed new rule sets out the procedure in a small
business case for obtaining conditional approval of a disclosure statement and combining final
approval with the confirmation hearing. Bankruptcy Judge Geraldine Mund had noted that §
105(d) of the Code, as amended in 1994, also pefmits a court to order a similar procedure in
a chapter 11 case without that authority being restricted to a small business case. Judge Mund
had suggested that proposed new rule 3017.1 be broadened to apply to any chapter 11 case. -
The Reporter said the legislative history of the 1994 amendments made it clear that Congress
intended to provide a streamlined procedure for small businesses, but that the commentary
provided for the amendments to § 105 fails to indicate any intent to apply the streamlined
procedure in a large case. He noted further that there have been no published decisions
approving such measures in a large case, and said it seemed to him premature to broaden the
rule in the absence of either congressional or judicial direction to do so. The Committee

accepted the Reporter’s recommendation to leave the proposed rule unchanged.

Rules 3017(d). 3018(a), and 3021. James Gadsden, Esq., commented on these amendments

that allow the court "for cause" to fix a record date for voting on a plan and permit the record
date for distributions to be set in the plan or confirmation order. Mr. Gadsden questioned the
amendments as unnecessary. The current rules provide that the record date for voting
purposes is the date the order is entered by the clerk, and the record date for distribution
purposes is the date on which distributions commence. When the amendments first were
proposed with respect to voting, the Reporter said, the primary reason offered was the
frequent delays in entering orders on the docket. Ms. Channon, who had researched the
typical interval between signing of orders by a judge and their entry on the docket, said that
while docketing delays formerly occurred, especially in the Central District of California, the

clerk’s office there and in other districts she contacted said delays now are rare and almost all
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orders are entered within 48 hours of being signed. Mr. Klee said that he had experienced
docketing delays in several districts not reported on at the meeting and that such delays are
not the only problem the amendments would address. He said that disbursing agents also
must complete several steps before the names and addresses of the "record holders" can be
established. He distributed copies of a letter describing these from the Fleet National Bank
and added that this letter also should allay the concerns expressed by Mr. Gadsden concerning
the potential for a chilling effect on trading after a record date is set. A motion to leave the

proposed amendments unchanged carried without opposition.

Rule 8001. The Federal Bar Association commented that providing for an election to have an
appeal heard by a district court seemed "premature” when only one bankruptcy appellate panel
service is operating. The Reporter said there is a need for a rule under a statute that provides
for all circuits to establish such panels even if only one circuit has done so. Judge Robreno
said the proposed subdivision () of the rule is not self-contained and is confusing. He
suggested changing the heading to "election to have appeal heard by district court and not the
bankruptcy appellate panel” and that the text should say "provided there is a bankruptcy
appellate panel service.” A motion to adopt these changes failed by a vote of 7 - 3. A
second motion to change the heading to "Election to Have Appeal Heard by District
Court in Lieu of a Bankruptcy Appellate Panel" carried, with one opposed, subject to

review by the style subcommittee.

There was no objection to the suggestion that the committee note be expanded to
include the material that was voted down for inclusion in the text and to point out that
subdivision (e) has nothing to do with appeal to the court of appeals. At the March 22
session, the Reporter offered alternative draft additions to the Committee Note. The
Committee approved alternative ""A," as amended during discussion, by a 6 - 2 vote.

Accordingly, the following two sentences will be added:

Subdivision () is amended to provide the procedure for electing under 28
U.S.C. § 158(c)(1) to have an appeal heard by the district court instead of the
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bankruptcy appellate panel service. This subdivision is applicable only if a
bankruptcy appellate panel service is authorized under 28 U.S.C. § 158(b) to
hear the appeal.

Rule 8002. The Reporter stated that in July 1995, when the Standing Committee considered
the Committee’s request to publish the preliminary draft, two members of the Standing
Committee had made comments concerning the amendments to this rule. One member
suggested that the Advisory Committee consider whether the Committee Note should warn the
parties that failure to file a notice of appeal prior to the time prescribed in the rule could
result in a loss of the right to appeal if the court denies the party’s request for an extension of
time to file. Another member questioned the Committee’s choice to model the amendments
after Rule 4(a)(5) of the Federal Rules of Appellate Procedure (which applies in civil cases)
rather than after the more definite provisions of Fed. R. App. P. 4(b) (which applies in
criminal cases). The Reporter stated he had responded that the Committee believed strongly
that a party should not lose a right because of delay by a judge in ruling on a timely filed

motion. The Committee took no action on either comment.

Rule 9011. Judge Mund commented on a provision in this rule that prohibits a court from
ordering sanctions on its own initiative unless the court does so before a voluntary dismissal
or settlement of the claims. The Reporter said the provision duplicates a provision in Rule 11
of the Federal Rules of Civil Procedure as that rule was amended in 1993; its purpose is to
permit parties to settle without any threat that the court might later impose monetary

sanctions. The Committee made no change to the draft as a result of this comment.

Bankruptcy Judge James E. Yacos commented that the rule should make it clear that
the striking of an unsigned pleading should occur only when a clerk has "inadvertently and
through mistake" accepted the document for filing. The Reporter noted that under both Fed.
R. Civ. P. 5 and Fed. R. Bankr. P. 5005 a clerk does not have authority to reject a document
tendered for filing based on improper form. Rules 11 and 9011 reflect a clear and deliberate

policy of the Standing Committee that unsigned papers should be accepted by the clerk, but
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may be stricken by the court if not signed after the defect is brought to the attorney’s

attention. The Committee made no change to the draft.

The Reporter stated that in reviewing the preliminary draft he had identified a potential
problem arising from a provision in subdivision (b) that was introduced in the process of
conforming to Rule 11 of the Federal Rules of Civil Procedure as amended in 1993.
Subdivision (a) contains, as it always has, a clause carving out from the requirement of
signature by an attorney any list, schedule, or statement; these documents are signed only by
the debtor. Subdivision (b) now contains, for the first time, language providing that by
presenting a document to the court (by signing, filing, submitting, or later advocating), the
attorney is representing that "reasonable" inquiry has been made that the document does not
contain improper material. Subdivision (b), however, does not contain language carving out
from the attorney’s responsibility in the presenting function a list, schedule, or statement that,
under subdivision (a), only the debtor is required to sign. The Reporter said he hoped the
rule would be interpreted to hold an attorney responsible only for those documents the
attorney signed, but he was concerned about the issue. [Reporter’s Memorandum dated

February 20, 1996.]

The consensus was that sanctioning of an attorney for the contents of a debtor’s
schedules or statement of financial affairs was unlikely, and the Committee took no action.
Some members, however, said the initial sentence of Rule 9011(a) is confusing and could be
interpreted to mean that an unrepresented debtor does not have to sign the lists, schedules, and
statements. After the March 21 session, a member submitted to the Reporter a proposed
revision to clear up any ambiguity about a pro se debtor’s obligation to sign all documents.
At the March 22 session, the Reporter offered a revised draft which ended the first sentence
after the word "name" on line 9 and added, immediately thereafter on lines 9 through 11 an
additional sentence as follows: "A party who is not represented by an attorney shall sign all
papers." The Committee accepted this revision, and a motion to approve the

amendments to Rule 9011, as redrafted, carried.
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Rule 9015. The Federal Bar Association commented that the phrase "specially designated”
does not seem to "comport” with the statute and that a party should be required to consent by
using specific language. The Reporter observed that the phrase in question is actually used in
the statute and that he saw no need to require special language for consenting to the
conducting of the jury trial by the bankruptcy judge. The Committee made no change to
the draft.

In January 1995, when the Standing Committee considered the draft interim rule on
which the current draft was based, a member of the Standing Committee had commented that
the Committee might consider adding explicit provisions requiring notice concerning consent
to conduct of the jury trial by a bankruptcy judge to any parties who join the action after
consents have been given by the original parties. The Committee declined in 1995 to make
such additions. In November 1995, Judge Restani, the Committee’s liaison to the Advisory
Committee on Civil Rules, reported that this suggestion had resulted in a memorandum by
Professor Edward H. Cooper, Reporter to the Civil Committee, that suggested these issues
could be addressed in Rule 73(b), which governs consent to have a magistrate judge exercise
civil trial jurisdiction. The Reporter said he did not think the additions were necessary. [See
Reporter’s Memorandum dated February 21, 1996.] The Committee took no action on the

suggestion.

Proposals for Further Amendments

Rules 1017 and 2002(a). At the September 1995 meeting, the Committee approved in
principle amending the rules to limit to the debtor and the trustee notice of a motion to
dismiss for failure to file schedules and statements. The Reporter had drafted amendments
accordingly and also had reorganized Rule 1017. Mr. Sommer said the rule should require
"notice and a hearing," not simply notice prior to any dismissal. Mr. Klee said the provision
should apply only to a voluntary case and expressed concern about the interaction between a
dismissal after limited notice and § 349 of the Code, which revests property in the prepetition

owner, unless the court orders otherwise. Judge Kressel said the trustee would receive notice
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under the proposed amendments and could alert the judge if any property of the estate had
been sold, enabling the judge to tailor the dismissal order accordingly. A motion was made
to approve the draft subject to the Reporter incorporating changes to address the issues
raised during discussion, but failed for want of a second. The Committee requested the
Reporter to rework the draft overnight. At the March 22 session, the Committee considered a
revised draft. Mr. Klee inquired whether the proposed amendments should apply to dismissal
of a chapter 13 case under § 1307(c)(9) and, if so, whether this should be indicated in the
heading. The consensus was that the amendments should include chapter 13 cases and
that the provisions governing dismissal for failure to pay the filing fee also should

include a reference to chapter 13 cases.

Rule 2004. At the September 1995 meeting, the Committee approved amendments to Rule
2004(c) to clarify that a bankruptcy court can order an examination outside the district in
which the case is pending and that an attorney admitted in the district where the case is
pending can sign the subpoena regardless of the place of the examination. The Committee
also discussed whether the motion under Rule 2004 should be on notice or whether it can be
ex parte. The language of the rule seems to require notice at least to the trustee or debtor in
possession, but the original (1983) committee note states that the motion may be heard either
ex parte or on notice. The discussion indicated that practice under this rule varies widely, and
it also was suggested that examination should be available without the need for any motion or
court order. The Committee asked the Reporter to draft alternative proposals for the next
meeting. The Reporter presented five alternatives, which are set forth in his memorandum
dated February 19, 1996. Initial straw votes indicated substantial support for two approaches:
1) stating in the rule that a notice or an ex parte procedure is authorized, in the court’s

discretion, or 2) requiring notice in every instance (Proposals 2 and 3).

Judge Robreno expressed concern, however, about where a potential examinee can
object. Mr. Smith stated that it can be difficult to persuade a judge to quash a subpoena for
an examination that the judge ordered. Judge Cristol said that the judges in his district do not

consider their ex parte orders as conferring approval of an examination, and they readily de-
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authorize or limit an examination when appropriate. Judge Meyers said that with a 60-day
deadline for filing complaints, parties need a way. to examine and that, if the debtor were
carved out, he thought a procedure requiring only a subpoena (without a prior order) would
be acceptable. - The Chairman stated there is a sixth option of repealing Rule 2004. Others
suggested adapting the procedures prescribed in Rules 27 and 30 of the Federal Rules of Civil
Procedure. A motion to adopt Proposal 5 (examination by subpoena only) failed, but this
alternative was added to those under continued consideration. A motion to table the
issue until the next meeting carried by a vote of 9 - 4. The objective is to. draft a rule that
states clearly the procedural mechanism for obtaining an examination and also states in which
court a potential examinee can seek a protective order. The Reporter was instructed to.
continue to consider Proposals 1, 2, 3, and 5 from the February 19 memorandum, as well as
the procedural mechanisms provided in Rules 27 and 30 of the Federal Rules of Civil
Procedure. There also was a request for assistance from the Federal Judicial Center in

determining the actual practices currently used in the courts.

Rule 9009. Bankruptcy Judge Alan H. W. Shiff proposed amending Rule 9009 to limit

alteration of official forms. The Committee determined not to act on this suggestion.

Proposal for Amendments to Implement § 110 of the Code. The Chairman stated that
Bankruptcy Judge Geraldine Mund, of the Central District of California, had requested the

Committee to draft rules for disciplinary proceedings involving bankruptcy petition preparers
under § 110 of the Code. He said he had suggested to Judge Mund that the Central District
of California take the lead in developing procedures, which might later be prescribed
nationally. Shortly before the meeting, Judge Mund forwarded a copy of a general order
detailing procedures for actions involving bankruptcy petition preparers that recently had been
issued by the district court. The Reporter noted that some parts of § 110 relate to a specific
case and some, such as improper advertising, do not. He raised the question of what the
procedure should be when the conduct at issue is not linked to a specific case. Under
subsection (i) of § 110, for example, if a case is dismissed on account of action or inaction by

a bankruptcy petition preparer or if general conduct is at issue, the bankruptcy court must

|

=
E
[

!

!
]

s,“

g
&

1

N T

]

| SN

P

e,

L

£

1

z:

A

§

T

g

LA

[ S

£

T



Uy oy 0

I

£

™ 1

-

g

r
L

3

A I S T G T

15

"certify that fact" to the district court, where someone must make a motion. There is no
guidance concerning exactly what should be certified or how, he said, and the matter may be
a non-core proceeding, raising jurisdictional issues. Mr. Klee said that 28 U.S.C. § 157(b)(2) |
states that "[c]ore proceedings include, but are not limited to" those listed. He said he thought
improper advertising by a bankruptcy petition preparer could be deemed to be core as a
proceedirig "arising under title 11" (28 U.S.C. § 157(a)). The Reporter said it might be
prudent simply to monitor action by the courts on this issue for the time being. He also said
he could study the issue further and prepare material for the Committee to consider, if the
Committee so desired. He also suggested that the Federal Judicial Center could ascertain how

courts are handling these proceedings now. A motion to defer action passed unopposed.

Forwarding of Approved Amendments to Be Delayed. The Committee agreed that the

amendments approved for publication at the meeting and at the September 1995 meeting
should be held for the time being. The Committee will submit to the Standing Committee at
the June 1996 meeting only the final drafts of amendments to the rules published in 1995 and
preliminary draft amendments to the official forms [See below.] with a request for
publication. Rather than burden the Standing Committee with a few proposed rules
amendments, followed by additional proposed amendments in 1997, the consensus was that
the Committee should assemble a substantial package of amendments before transmitting.
The Reporter said the amendments to Rule 2003 previously approved and awaiting transmittal
may need some changes in light of the revisions made at the meeting to Rule 2007.1. If so, a

new draft will be considered at the September 1996 meeting.

Official Bankruptcy Forms. The Chairman of the Subcommittee on Forms, Mr. Sommer,
presented the proposed amendments to the forms, with descriptions of those written comments
from Committee members which the subcommittee had accepted. Concerning Form 1, the
Voluntary Petition, and Exhibit "A" to the petition, a member asked whether the filing of
Exhibit "A" could be restricted to a publicly-held corporation. Ms. Channon said she would
ask the Securities and Exchange Commission whether it would agree. A member

requested that Form 9 include in the new information provided about the necessity to file a
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proof of claim some qualifying statement about jeopardy to a creditor’s right to a jury trial
after filing a proof of claim. A motion to add such a statement failed by a vote of 6 - 4.
Some members reiterated their concern about this issue, noted the: potential legal consequences
under the Langenkamp and Granfinanciera decisions,’- and reminded the Comnﬂﬁee that it is
easier to delete material after publication than to add it. The Chairman said he shared the .
concern and' gaVé ass‘]ufance that the Committee would come back to the matter after
publication. The Committee approved for publication the proposed amendments and
two new forms, including the changes that had been accepted by the subcoﬁmiﬂee. Mr.
Sommer also reported-that Forms 1, 9, and 10, which are the forms most heavily used by the
public, will be reformatted by a graphics design expert to make them more readily
understandable. He said the forms package will be recirculated to the members after the

reformatting and prior to the June 1996 meeting of the Standing Committee.

Uniform Local Rule Numbering. The Committee discussed a revised draft cover

memorandum proposed for transmitting to the courts the Committee’s recommended uniform
numbering system for local rules. [In January 1996 the Standing Committee approved, and
on March 12, 1996, the Judicial Conference adopted, a uniform numbering system that directs
only that courts number their local rules to correspond to the relevant federal rules of
procedure. See "Introductory Items," above.] Several members expressed dissatisfaction with
the recommendation submitted to the Judicial Conference and said they also were unsure
about its meaning. Some members wanted the memorandum to be more assertive in
discouraging deviations from what the Committee had approved. Mr. McCabe said the letter
should avoid being at odds with the Standing Committee’s intent. The Committee requested
that the memorandum be redrafted to comport with the limited directive adopted by the
Standing Committee and the Judicial Conference but also to state more clearly that the
Committee’s numbering system is the recommended one. At the March 22 session, the

Committee considered a redraft prepared by Mr. McCabe with suggestions from Judge

! Langenkamp v. Culp, 498 U.S. 42, 111 S. Ct. 330, 112 L. Ed. 2d 343 (1990);
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 109 S. Ct. 2782, 106 L. Ed. 2d 26 (1989).
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Restani. The Committee changed the word "Model" to "Uniform" in the title of the
memorandum, deleted the word "model" from the second and third paragraphs, and made
stylistic changes in the final paragraph. The Committee approved the revised

memorandum as edited at the meeting.

Subcommittee and Liaison Reports

Rule 2014 Subcommittee. The chairman of the subcommittee, Mr. Smith, reviewed the
history of the subcommittee’s mission to revise Rule 2014. The current rule’s ex parte
procedure and nebulous concept of "connections” to parties in the case has been troublesome
for many years, he said. The House of Delegates of the American Bar Association ("ABA")
approved a proposed amended Rule 2014 several years ago which contained a listing of
relationships to be disclosed and a "safe harbor" for those employed with the approval of the
court who had disclosed in good faith, but as to whom it was later determined that a
disqualifying relationship or conflict existed. The Committee in 1992 had declined to adopt
the ABA’s suggestion, because the "safe harbor" would conflict with the authority of the court
under § 328(c) of the Code to disallow compensation if a conflict.later appears. Mr. Smith
said his draft amendments try to clarify what must be disclosed by providing both a list of
specifics and an assertion by the applicant for employment that there is "no substantial risk"
that the applicants’ relationships with others will materially and adversely affect the
representation to be undertaken in the case. This approach was based on that used in the
Restatement of the Law Governing Lawyers, he said. Mr. Smith noted that the draft also
provides for immediate or delayed employment and for notice and opportunity to object.
Although the draft that was printed in the Committee agenda book did not include a notice
provision, he said, he had completed an initial draft. He reported that the subcommittee had
met over lunch on March 21 and would continue to exchange comments and complete a draft
rule and commentary for the September 1996 meeting. He summarized the subcommittee’s
goals as being to provide: 1) a clear procedure, 2) notice early on to those who need it, and 3)
adequate disclosure. He said a long range project would be to provide Professor Coquillette

with draft rules on conflicts, particularly as they arise in bankruptcy cases.
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Litigation Subcommittee. The chairman of the subcommittee, Mr. Klee, reported that the
subcommittee had met by conference call on January 8, at the Administrative Office of the
United States Court in Washington, D.C., on Fébruary 9, and would meet immediately.
following the conclusion of the Committee meeting. He said he expected the subcommittee
would need one further meeting in order to have complete drafts ready for the Committee’s
consideration at the September 1996 meeting. He said the subcommittee had considered the
letter sent by Bankruptcy Judge Samuel L. Bufford, recommending that bankruptcy motion
practice should follow state court practice, but had rejected his view. The subcommittee is
concentrating on motion practice and Rules 9013 and 9014, he said. The subcommittee thinks
adversary proceedings are proceeding smoothly under the present rules; the subcommittee may

consider adjusting the scope of Rule 7001, but will take that issue up later.

Rule 7062 Subcommittee. The chairman of the subcommittee, Judge Kressel, said first that

the subcommittee is misnamed, because at the last meeting the Committee decided to remove
from Rule 7062 the exceptions listed, because they pertain to the bankruptcy case rather than
to adversary proceedings. The first issue, he said, is whether all orders should be stayed
except those listed or whether none should be stayed except those listed -- in other words,
which should be the "default" position. The second issue is which orders should be stayed
and which not stayed, and the third matter to be addressed is the mechanics of staying an
order or its enforcement. Judge Kressel said the subcommittee seems to be developing

consensus on all of these and should have a draft to submit for the September 1996 meeting.

Alternative Dispute Resolution (ADR) Subcommittee. Professor Tabb, subcommittee chair,

said that the current posture of continuing to monitor local ADR efforts while taking no

action to propose any national rule remains appropriate.

Liaison with the Civil Rules Committee. Judge Restani noted that the recently enacted Public
Law No. 104-67, which deals with litigation under the Securities Act, contains provisions for
sanctions that resemble the former Rule 11 of the Federal Rules of Civil Procedure. She also

said that the civil rules committee plans to present amendments to Rule 23 for publication and
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comment at the June 1996 meeting of the Standing Committee. So far, she said, there seems
to be agreement only that an interlocutory appeal of a class certification decision should be
permitted and that the standard for certifying should be raised to some degree. She said that
comment is heavy on the protective order amendments to Rule 26, but the amendments
probably will not go forward. She said comments are about evenly divided on 12-person

juries, and that judges are uniformly against the amendments that would permit attorney voir

dire, while attorneys favor it.

Next Meeting

The next meeting of the Committee will be September 26 - 27, 1996,

in San Francisco, California.

Respectfully submitted,

Patricia S. Channon
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: RULE 2004 EXAMINATIONS

DATE: August 20, 1996

Bankruptcy Rule 2004 provides a procedure for broad
discovery in bankruptcy cases. On motion, the court may order
the examination of any entity on any subject relating to the
debtor’s acts, conduct, property, liabilities, financial
condition, or discharge, or to the administration of the estate.
Rule 2004 examinations are usually unrelated to any pending
adversary proceeding or contested matter. Once an adversary
proceeding or contested matter is commenced, courts have held
that any examination relating thereto must be limited to the
traditional discovery rules under Rules 7026-37 (Civil Rules 26-

37). See, e.g., In re Blinder, Robinson & Co., 127 B.R. 267 (D.

Colo. 1991), aff’d, 962 F2d 969 (10th Cir. 1992). Considering
the broad scope of the examination, and the fact that it is
usually unrelated to any pending litigation, Rule 2004
examinations are often viewed as "fishing expeditions."
The text of the current Rule 2004 is as follows:
Rule 2004. Examination

(a) EXAMINATION ON MOTION. On motion of any party in

interest, the court may order the examination of any entity.

(b) SCOPE OF EXAMINATION. The examination of an entity
under this rule or of the debtor under § 343 of the Code may

M

r

1 1

relate only to the acts, conduct, or property or to the

liabilities and financial condition of the debtoxr, or to any

matter which may affect the administration of the debtor’s
estate, or to the debtor’s right to a discharge. In a family
farmer’s debt adjustment case under chapter 12, an

individual’s debt adjustment case under chapter 13, or a



reorganization case under chapter 11 of the Code, other than
for the reorganization of a railroad, the examination may
also relate to the operation of any business and the
desirability of its continuance, the source of any money or
property acquired or to be acquired by the debtor for
purposes of consummating a plan and the consideration given
or offered therefor, and any other matter relevant to the
case or to the formulation of a plan

(c) COMPELLING ATTENDANCE AND PRODUCTION OF
DOCUMENTARY EVIDENCE. The attendance of an entity for
examination and the production of documentary evidence may
be compelled in the manner provided in Rule 9016 for the
attendance of witnesses at a hearing or trial.

(d) TIME AND PLACE OF EXAMINATION OF DEBTOR. The court
may for cause shown and on terms as it may impose order the
debtor to be examined under this rule at any time or place
it designates, whether within or without the district
wherein the case is pending.

(e) MILEAGE. An entity other than a debtor shall not
be required to attend as a witness unless lawful mileage and
witness fee for one day’s attendance shall be first
tendered. If the debtor resides more than 100 miles from the
place of examination when required to appear for an
examination under this rule, the mileage allowed by law to a
witness shall be tendered for any distance more than 100
miles from the debtor’s residence at the date of the filing
of the first petition commencing a case under the Code or

the residence at the time the debtor is required to appear
for the examination, whichever is the lesser.

Proposed Amendments Relating to Examinations in Other Districts
Under Rule 2004 (a), an examination may not be compelled

unless the court orders it. Rule 2004 (c) provides that "[t]he
attendance of an entity for examination ... may be compelled in
the manner provided in Rule 9016 for the attendance of witnesses
at a hearing or trial." Rule 9016 provides that Civil Rule 45
applies in cases under the Code. Therefore, the provisions of
Ci&il Rule 45 on compelling the attendance of witnesses at a
hearing or>tria1 éovern the attendance of an entity at a Rule
2004 examination -- but only if the court orders the examination.
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At the Advisory Commiﬁtee meeting in September 1995, the
Committee discussed suggestions to amend Rule 2004. The
Committee voted, 7-4, to aﬁend Rule 2004 (c¢) for the purpose of
clarify that a bankruptcy court could order an examination
outside the district in which the case is pending, and that an
attorney admitted in the district where the case is pending could
sign the subpoena regardless of the place 6f the examination. In

particular, the following amendments were approved in September:

1 1 0
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(c) COMPELLING ATTENDANCE AND PRODUCTION OF DOCUMENTARY
EVIDENCE. The attendance of an entity for examination and

the production of documentary evidence, whether it is to be

held within or without the district in which the case is

pending, may be compelled in the manner provided in Rule
9016 for the attendance of witnesses at a hearing or trial.

An attorney as officer of the court may issue and sign a

subpoena on behalf of the cburt for the district in which

the examination is to be held if the attornevy is authorized

to practice in that court or in the court in which the case

is pending.

COMMITTEE NOTE

Subdivision (c) is amended to clarify that an
examination ordered pursuant to Rule 2004 (a) may be held
outside the district in which the case is pending if the
subpoena is issued by the court for the district in which
the examination is to be held and is served in the manner
provided in Rule 45 F.R.Civ.P., made applicable by Rule
S01e6.

The subdivision is amended further to clarify that, in
addition to the procedures for the issuance of a subpoena
set forth in Rule 45 F.R.Civ.P., an attorney may issue and
sign a subpoena on behalf of the court for the district in

3



which a Rule 2004 examination is to be held if the attorney
is authorized to practice either in the court in which the
case is pending or in the court for the district in which
the examination is to be held. This provision supplements
the procedures for the issuance of a subpoena. set forth in
Rule 45(a) (3) (A) and (B) F.R.Civ.P. and is consistent with
one of the purposes.of the 1991 amendments to Rule 45, which
is to ease the burdens of 1nterd1str1ct law practlce

iy o .
A t

Dlscuss1ons Relatlng to Rule 2004!&2

At the September 1995 meetlng, the Adv1sory Commlttee also

"

discussed brlefly whether the motion under Rule 2004 (a) must be

At
"

on notice or whether it may be ex parte. The text of the rule
ﬁerely“states‘that a metion is required, and Rule 9013 requires
that a}motion be on notice (at least to the trustee or debtor in
possession;”and other entities as "the court directs").
Therefore, a literal application of the Rules would require, in
all cases, that notice of the motion be served (at least on the
trustee or debtor in possession). However, the original
Committee Note (1983) states that the motion "may be heard ex
parte er it may be heard on notice." An informal poll of the
judges present at the September 1995 meeting revealed that some
judges‘routinely handle motions for Rule 2004 examinations ex
parte while others do not.

The Committee discussed whether Rule 2004 (a) should be
amended to clarify whether the motion may be ex parte. In
addition, a suggestion was made at the meeting that a party
should be able to take a Rule 2004 examination without the need
for any motion or court order. That is, Rule 2004 examinations
should be treated thersame way that depositions are treated under
the Civil Rules. Civil Rule 30(a) permits a party to depose a
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witness without leave of court, and Rule 45 permits an attorney
to issue the subpoena on behalf of the court to compel attendance
at the deposition.

At the conclusion of the discussion at the September 1995

‘meeting, the Committee asked me to draft alternative proposals

for discussion at the March 1996 meeting in Memphis. My
memorandum of February 19, 1996, in which I presented five
alternatives for the Committee’s consideration, was included in
the agenda materials for the meeting.

In March 1996, the Committee discussed the following five
alternatives regarding Rule 2004 (a):

(1) Do nothing.

(2) Amend the rule to clarify -- consistent with the
Committee Note -- that the judge has the discretion to require
notice of the motion to the person to be examined, or to
entertain the motion ex parte.

(3) Amend the rule to expressly require a motion on notice
to the entity‘to be examined, so that the entity always has an
oppoftuﬁity to ‘challenge the motion and persuade the court that
he or she should not be examined.

(4) Amend the rﬁlé to provide that the ﬁotion always may be
made ex parte.

(5) Delete the requirement for any motion or court order,
treating Rule 2004 examinations the same way that the Civil Rules
treat depositions.

At the March meeting, after the Committee discussed these



five alternatives, it decided to eliminate only alternative No. 4
(motions must "be ex parte) and to preserve the other four
alternatives for further discussion at the September 1996 meeting
in San Francisco.

In addition, the Committee asked me to consider (1) the
appropriate court or courts in which a potential examinee can
seek a protective order or order quashing a Rule 2004 subpoena;
(2) the procedural mechanisms provided in Civil Rules 27 and 30;
and (3) whether Rule 2004 should be repealed altogether. I also
was asked to provide the Committee with background information
regarding the origin of Rule 2004 examinations, as well as the
current practices used in obtaining Rule 2004 orders.

Origins of Rule 2004

Rule 2004 is derived from § 21a of the former Bankruptcy
Act, which was enacted in 1898. Section § 2la was amended from
time to time, and read as follows when the Act was repealed by
the Bankruptcy Reform Act of 1978:

§ 21. BEvidence. a. The court may, upon application of
any officer, bankrupt, or creditor, by order require
any designated persons, including the bankrupt and his
or her spouse, to appear before the court or before the
judge of any State court, to be examined concerning the
acts, conduct or property of a bankrupt; [special
provisions regarding examinations of spouses deleted].

Under § 2la, the order for an examination was obtainable
without giving notice. "The order for an examination under § 2la
is ordinarily exX parte." Collier on Bankruptcy ¥ 21.18 (14th
ed.).

The former Bankruptcy Rules, which became effective in 1973,
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contained Rule 205 that was:very similar to the present Rule
2004. Most significantly, Rule 205(a) read as follows:
(a) . Examination on Application. Upon application of
any party in interest, the court may order the
examination of any person. The application shall be in
writing unless made during a hearing or examination or
unless a local rule otherwise provides. .

Rule 205 followed the practice of § 2la by permitting ex
parte orders for examinations. "Bankruptcy Rule 205(a) provides
that the order for examination may be made on the application
of any person. There is no requirement of notice." Collier on
Bankruptcy § 21.18 (14th ed.).

Former Rule 11-26 provided that former Rule 205 applied in
Chapter XI cases, and also provided that the scope of an
examination was extended to matters relevant to the debtor’s
financial condition and the operation of the debtor’s business.

When the former Rules were replaced by the current Rules in
1983, Rule 2004 replaced Rules 205 and 11-26. - It is interesting
to note that the beginning phrase "Upon application" found in
former Rule 205(a) was replaced with "Upon motion" in Rule
2004 (a), and that Rule 9013 provides that motions shall be on
notice.® This should lead to the conclusion that Rule 2004 (a)
changed prior practice by requiring notice before the court

grants the . order to examine a witness. However, the original

Advisory Committee Note to Rule 2004 made it clear that the court

'The lack of clarity regarding the meaning and procedures for
"applications" is the focus of the Subcommittee on Litigation,
which will be presenting preliminary drafts of Rule amendments
designed to eradicate the use of the term "application" in the
Rules.



may grant the order for an examination ex parte. Apparently, the
Advisory Committee, despite use of the word "motion," intended to
continue the. practice of permitting courts to grant orders for
examinations ex parte. It is this inconsistencyhbetween the Rule
and ﬁhe éommitfee‘NCté -+ and the‘deéire foruclarification --
that led to the Advisory Committee’s discussion of Rule 2004 (a)
at the September 1995 meeting.

With respect to the scope of the examination, the breadth
and "fishing expedition" quality has not changed much since the
enactment of the former Bankruptcy Act in 1898. See In re
Foerst, 93 F. 190, 191 (S.D.N.Y. 1899) ("In general, a large
latitude of inquiry should be allowed in the examination of
persons closely connected with the bankrupt in business dealings,
or otherwise, for the purpose of discovering assets and

unearthing frauds, upon any reasonable surmise that they have

assets of the debtor ... The examination ... is of necessity to a
considerable extent a fishing expedition."); In re Wilcher, 56 BR
428, 434 (Bankr. N.D. I1l. 1985) ("Since Rule 2004 allows in

effect a ’'fishing expedition’ in order to allow the trustee to
quickly locate assets of the estate, an examination under Rule
2004 need not be limited, as are examinations under the Federal
Rules of Civil Procedure, to issues raised with reasonable
particularity in a complaint.").

In sum, a review of the origins of Rule 2004 shows that, for
almost 100 years, (1) broad "fishing expedition" examinations

have been available in bankruptcy cases, and (2) a court order
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has been required before conducting such an examination. in
addition, under the former Act and former Rules, an order for an
examination could be obtained ex parte. Apparently, little has
changed.

Current Practice Regarding Rule 2004 (a) Motions

Many courts now grant Rule 2004 motions ex parte. Some have
local rules providing for such procedures. For example, Local
Bankruptcy Rule 204 of the District of Colorado provides that:
"(a) An order for examination pursuant to Fed.R.B.P. 2004 may be
issued by the court on the ex parte application of a party in
interest." Others have acknowledged such procedures in judicial

decisions. See, e.g., In re Hickman, 151 B.R. 125, 128 (Bankr.

N.D. Ohio 1993) ("The [Rule 2004] motion may be heard ex parte or
it may be heard after disseminating notice."); In re Wilcher, 56
BR 428, 434 (Bankr. N.D. Ill. 1985) ("Rule 2004 examination may
be ordered ex parte...). See also, Collier on Bankruptcy, q
2004.03[2] ("The [Rule 2004] motion is filed and usually granted
ex parte...%).

At the Advisory Committee’s request, the Federal Judicial
Center ("FJC") is conducting a survey to determine the Rule 2004
procedures now used by courts. The survey is also designed to
determine the number of Rﬁle 2004 examinations ordered each year,
the frequency and success rate of objections to motions for Rule
2004 examinations when advance notice is given, the frequency and
success rate of motions to quash or for protective orders, and

the satisfaction level regarding the present Rule 2004. The FJC



is in the process of receiving the survey results and will
prepare a report to be circulated prior to the San Francisco
meeting. Beth Wiggins of the FJC, who designed the survey, will
be present at the meeting. Although many responses have not been
received as of the date of this memorandum, the early returns
indicate that most courts usually permit ex parte motions for
Rule 2004 (a) orders, while occasionally requiring notice to the
party to be examined before issuing the order. Fewer courts
require notice in all cases.
Motions for Protective Oxders -- Which Court?
In three of the alternative drafts of amendments to Rule
2004 (a) that I presented at the March 1996 meeting, I included
the following new language to be added as a second sentence,
together with an explanation to be included in the Committee
Note:
On motion of any party in interest or any entity whose
examination has been ordered under this rule, the court
may quash any subpoena issued, limit the scope of any
examination, or order any other appropriate relief.
COMMITTEE NOTE
The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to gquash any
subpoena or to issue any other order appropriate under
the circumstances upon a motion filed by a party in
interest or the entity whose examination is being
sought. Although the court may order relief of the
type specified in Rule 26(c) F.R.Civ.P. relating to
protective orders in civil litigation, the court’s

discretion to control the use of Rule 2004 in a
particular case is not so limited.

In considering this amendment, I thought about adding a

10

f;

¥
[

= N

1
[

]

]

S



1

1 1 oy 1o

™ 1

i

1 3 1 3o

provision that merely incorporates Civil Rule 26(c) on protective
orders (which is in the process of being amended; proposed
amendments have been published for comment but have not been
forwarded to the Judicial Conference). After further analysis, I
thought that Civil Rule 26(c), which applies to traditional
litigation and is applicable in adversary proceedings, would not
be appropriate where there is no pending litigation. First, Rule
26 (c) requires "good cause shown" to obtain a protective order.
In view of the "fishing expedition" nature of a Rule 2004
examination, I prefer keeping the burden of persuasion where it
is now -- i.e., on the person seeking the examination. In
addition, Rule 26(c) is limited to orders "to protect a party or
person from annoyance, embarrassment, oppression, or undue burden
or expense." Although a bankruptcy court may issue such an order
in connection with a Rule 2004 examination, I believe that the
bankruptcy court should have discretion to go beyond these
purposes. For example, if an examiner is appointed to investigate
certain matters, or the trustee is investigating a particular
matter, the examiner or trustee may ask the court to quash a
subpoena or otherwise limit Rule 2004 examinations sought by
various other parties if uncontrolled discovery will in some way
thwart the investigation.

At the March meeting, I was asked to consider the
appropriate forum in which a person to be examined may file a
motion to quash a subpoena or for a protective order. This

question is of particular significance since the Committee

11



approved proposed amendments to Rule 2004 (c) to clarify that the
court may order an examination "whether it is to be held within
or without the district in which the case is pending." The
bankruptcy court in which the case is pending may order a person
to be examined in a location that is not in that district, and
the attorney for the examining party may issue a subpoena on
behalf of the court in the district in which the examination will
be held.

If a bankruptcy court in New York orders the examination of
a person located in California, and a subpoena is issued on
behalf of the court in California, is it appropriate to require
that any motion to quash or motion for a protective order be
heard in New York? 1In California? Should it be the choice of
the witness?

If the witness wants to have the Rule 2004 (a) order vacated
or modified, or wants to limit the scope of the examination, it
makes sense for the home court (where the bankruptcy case is
pending) to hear the motion. First, the home court is the one
that ordered the examination. Should the California court be
reviewing the order of the New York court with a view toward
vacating or modifying dit? Second, the California court has no
documents, no file, no information regarding the bankruptcy case,
no way of knowing the home court’s reasons for granting the
order, and no facts that may be relevant in determining whether
the examination is appropriate.

On the other hand, if the witness wants to quash a subpoena
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because of inconvenience or temporary undue hardship (the witness
is ill and a request to delay the examination for a week or so is
refused by the examining attorney) -- without challenging the
Rule 2004 (a) order or the examiner’s right to examine at a later
time -- it makes sense for the witness to file a motion to quash
the subpoena or for a protective order in the district from which
the subpoeha was issued.  If the California court issued the
subpoena (either the clerk, or the attorney issuing it on behalf
of the court under Rule 45), the California court should have
jurisdiction to quash its own subpoena.

There are two Civil Rules that are worthy‘of‘mentioning with
respéct to these‘issues. Civil Rule 26(c); on protective orders,
provides, in part, that

"[Tlhe court in which the action is pending or
alternatively, on matters relating to a deposition, the
court in the district where the deposition is to be
taken may make any order which justice requires to

protect a party or person from annoyance,

embarrassment, oppression, or undue burden or expense,
"

That is, a person receiving a subpoena for a deposition may file
a motion for a protective order either in the home court or in
the district in which the deposition is to be taken. An
important distinction between Civil Rule 26 and Rule 2004,
however, is that a court does not order a deposition in a civil
case, whereas Rule 2004 examinations are ordered by the home
court. Therefore, when another court hears a motion for a
protective order in a district court civil case, it is not being

asked, in effect, to vacate or modify an existing order of

13



another court.

The other relevant Civil Rule is Rule 45, which is made
applicable in bankruptcy cases (including Rule 2004 examinations)
by Bankruptcy Rule 9016 and Rule 2004 (c¢) .’ Rule 45(c) provides,
in part:

(1) A party or an attorney responsible for the issuance
and service of a subpoena shall take reasonable steps to
avoid imposing undue burden or expense on a person subject
to that subpoena. The court on behalf of which the subpoena
was issued shall enforce this duty and impose upon the party
or attorney in breach of this duty an appropriate sanction,
which may include, but is not limit to, lost earnings and a

reasonable attorney’s fee.
* k%%

(3) (3) On timely motion, the court by which a subpoena
was issued shall quash or modify the subpoena if it

(i) fails to allow reasonable time for compliance;

(ii) requires a person who is not a party or an
officer of a party to travel [more than 100
miles]...;

(iii) requires disclosure of privileged or other
protected matter and no exception or waiver
applies; or ‘

(iv) subjects a person to undue burden....

In sum, the Civil Rule 45 gives the court issuing a subpoena
the power to issue certain protective orders relating to that
subpoena, while ‘Civil Rule 26(c) gives the power to issue
protective orders relating to depositions to both the court in
which the action is pending and the court for the district in
which a deposition will take place.

I suggest that the Committee consider resolving this problem
by adhering to the following guidelines: The home court that
ordered the Rule 2004 (a) examination (where the bankruptcy case

is pending) should always have authority to vacate or modify its

own orders, and to issue a protective order relating to the
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examination. In addition, the court on whose behalf the subpoena
was issued should have the powers conferred by Civil Rule 45(c),
but only to the extent that it is not inconsistent with any order
issued by the home court. If the witness wants to vacate the
Rule 2004 (a) order so as to avoid being examined entirely, that
is an issue that should be addressed by the home court. For
example, if the bankruptcy court in New York orders a Rule 2004
examination of a witness located in California, the attorney for
the examining party issues a subpoena on behalf of the court in
California, and the witness wants the order vacated so that he or
she will never have to testify (arguing that the examination is
not necessary or is only for harassment purposes, or that a Rule
2004 examination is inappropriate in view of pending related
litigation), the witness must file a motion for relief in New
York. HoWever, if the witness is ill and wants to have the
examination delayed, or needs additional time to prepare for the
examination, the witness should be able to ask the California
court to modify or quash the subpoena as provided in Civil Rule
45(c). The California court should not grant relief, however,
that would be inconsistent with the Rule 2004 (a) order of the New
York court. If the subpoena is quashed because the witness needs
additional time to prepare, the attorney for the examining party
may issue another subpoena for a later time and place consistent
with the Rule 2004 (a) order of the New York court and any order
of the California court.

I believe that this solution is similar to Civil Rule 26 (c)

15



applicable to depositions (both home court and court where
deposition will be' taken have protéctive powers) and Civil Rule
45 (c) (court has protective powers regarding subpoena issued on
its behalf). The only difference is that, under my suggestion,
the court where the examination will be taken may not issue an
order that is inconsistent with the Rule 2004 (a) order of the
home court -- only the home court may do that.

Since Civil Rule 45, in its entirety, is applicable in
bankruptcy cases through Rule 9016, and Rule 9016 is applicable
to Rule 2004 examinations under Rule 2004 (c), a court on behalf
of which a subpoena is issued clearly has the authority to vacate
or modify its own subpoena issued in connection with a Rule 2004
examination -- and no amendment to the Rules is necessary for
that to continue. It also is implicit that the home court that
issues the Rule 2004 (a) order has the inherent power to vacate or
modify its own orders if a witness so requests. Therefore, Rule
2004 probably does not have to be amended to implement any of the
above suggestions.

Nonetheless, for the sake of clarity, I recommend that Rule
2004 (a) provide that "the court" (which is defined in Rule 9001
to mean the court where the case or proceeding is pending) may
issue a protective order or grant other appropriate relief
regarding the examination. I included such language in the
alternative drafts set forth below.

I also would clarify in the Committee Note that the court

issuing the subpoena may vacate or modify the subpoena consistent
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with the Rule 2004 (a) order, emphasizing that such court should
not entertain a motion that would constitute a collateral attack
on the order issued under Rule 2004 (a). In particular, I suggest
adding the following language to the Committee Note:

"If an examination is to be held outside the
district in which the case is pending, and a subpoena
is issued on behalf of a court in the district in which
the examination is to take place, the court on behalf
of which the subpoena was issued may quash or modify
the subpoena in accordance with Rule 45 F.R.Civ.P. for
the purpose of protecting the witness. For example, if
the witness needs additional time to prepare for the
examination, the court may modify its subpoena
accordingly. But that court should not entertain any
motion that would constitute a collateral attack on the
order issued under Rule 2004 (a) by the court in which
the case is pending, and should not issue any order
that is inconsistent with the order issued under Rule
2004 (a) . "

I also prepared a slightly different variation of this note
to be used if Rule 2004 is amended to delete the requirement that
a court order be obtained before the examination. That variation
is included in the draft presented below as alternative #4.

Procedural Mechanism in Civil Rule 27

The Committee asked me to review the procedures contained in
Civil Rule 27 (Depositions Before Action or Pending Appeal) and
to consider whether such procedures would be appropriate for Rule
2004 examinations. A copy of Rule 27 is attached for your
information.

Rule 27 (a) provides a mechanism for taking a deposition
before an action is commenced. A petition must be filed

containing certain information, including facts that the

petitioner desires to establish by the proposed testimony and the

17



reasons for desiring it. At least 20 days before the hearing on
the petition, notice must be served with a copy of the petition
on those named as expected adverse parties in the expected
litigation.

Rule 27 (b) provides for a motion to take a deposition to
perpetuate testimony pending an appeal. The motion must include

the names and addresses of persons to be deposed and the

substance of the testimony which the party expects to elicit from

each, and the‘reasons for perpetuéting the testimony;\

The pfocedures under Rule 27(a) -- i.e., é petition served
on all adverse parties‘ZO—déys‘before a hearing -- do not appear
to be‘appropriate for Rule 2004 éxaminations. Motion practice
(either on notice or ex parte) would be more appropriate than a
petition, and a requirement that all adverse parties be served
would not‘be appropriate for a bankruptcy case with numerous
parties in interest. The procedure under Rule 27(b) is ordinary
motion practice and offers nothing new to the Committee’s
discussions.

The only aspect of Rule 27 that may be worth considering is
the requirement that the moving papers include certain specified
information. Rule 2004 (a) could be amended to specify the
information that must be included in the motion, such as the name
and address of the person to be examined, the substance of the
testimony expected to be elicited, and the reasons for eliciting
it. Although this may be a close question, I think that such an

amendment is not necessary. Rule 9013 requires that any motion
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"shall state with particularity the grounds therefor, and shall
set forth the relief or order sought," and Rule 9011 (as will be
amended in 1997) provides that the attorney filing a motion
certifies that "it is not being presented for any improper
purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation." In addition, since
Rule 2004 (a) examinations are fishing expeditions, I question
whether the motion should have to state the testimony expected to
be elicited. If the motion alleges that there is reason to
believe that the witness has information relating to the broad
permissible scope of the examination (see Rule 2004 (b)), that
should be sufficient to request the examination. For example, a
motion stating that "the person to be examined may have facts
relevant to the acts or financial condition of the debtor, or the
édministration of the estate," that éhould be enough. Finally, I
am not aware of any problems relating to the contents of Rule
2004 (a) motion papers. For these reasons, the alternative drafts
of proposed amendments set forth below do not include any
requirements regarding the contents of the motion.
Procedural Mechanism in Civil Rule 30

The Committee also asked me to consider the procedural
mechanism in Civil Rule 30 (Depositions Upon Oral Examinations),
a copy of which is attached for your information. Rule 30 is a
lengthy and detailed rule governing several aspects of
depositions.

Rule 30 (a) provides that, with certain exceptions, a party

19



may take a deposition without leave of court, and that attendance
may be compelled by the issuance of a subpoena under Rule 45.

One of my drafts presented at the March 1996 meeting (alternative
no. 5) was based on Rule 30(a). The four exceptions in Rule 30
(when a court order is required) include (1) where the witness is
imprisoned, (2) when at least 10 depositions had been taken by
the parties in the case, (3) when this witness already had been
deposed in the case, and (4) when the time for the deposition is
earlier than certain time limitations for discovery.

I considered these exceptions when I drafted the alternative
that would permit Rule 2004 examinations without leave of court,
but I believe that fhe only exception that should be applicable
is the one for imprisoned persons. To limit the total number of
Rule 2004 examinations compelled without leave of court, and to
require a court order for additional examinations, would not be
feasible in a bankruptcy case. Since any creditor, shareholder,
committee, or any other party in interest may obtain a Rule 2004
examination, each of these parties may be unaware of the number
of Rule 2004 examinations already taken in the case. Parties
also may not know whether a particular witness had been examined
by another party. Finally, time limits on discovery do not apply
to Rule 2004 examinations.

The remainder of Rule 30 does not appear to be appropriate,
or I believe is unnecessary, regarding Rule 2004 examinations.
Rule 30(b) requires notice of the deposition to all parties to

the action (there is no pending action relating to Rule 2004),
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governs the recording mechanism, provides for an official to
preside, applies Rule 34 to requests for the production of
documents, governs the person to be deposed when the deponent is
a corporation or other organization, and provides for depositions
by telephone or other electronic means. Rule 30(c), which
governs the examination and cross-examination, evidence rules,
ocaths, and recording of testimony, appear to be most appropriate
for depositions at which the lawyers for all parties to a lawsuit
are present and the testimony is preserved for use in litigation.
Rule 30(d) relates to objections to evidence, time limits for
depositions by court order or local rule, and court orders
terminating examinations alleged to be unreasonable. Rule 30(e)
governs reviewing transcripts and Rule 30(f) governs
certification and filing of the deposition by an officer. Rule
30(g) provides for expenses and attorney’'s fees for a party
attending a deposition when there is a failure to appear or to
serve a subpoena.

Again, since Rule 2004 examinations are fishing expeditions
unrelated to any litigation, and other parties usually are
neither notified nor in attendance, I do not recommend including
the provisions of Civil Rule 30 in Rule 2004.

"Repealing Rule 2004

A suggestion was made at the March 1996 meeting that I
consider the repeal of Rule 2004. After considering this
suggestion, I do not recommend that it be repealed.

First, I think it makes sense for the Bankruptcy Rules to

21



provide a procedure by which the trustee, a committee, or other
party in interest may examine a witness to determine the
financial condition, business operations, and other facts
relevant to the case -- unrelated to any litigation. I am not
ready to suggest the elimination of -this discovery device. If
Rule 2004 is repealed, there would not be any appropriate rule to
fill the wvoid. The Civil Rules on discovery (Rules 26, 30,
etc.), which are applicable only in adversary proceedings or
contested matters, would not apply to the broad Rule 2004-type
discovery. Rule 45 (Subpoena), which arguably could be used to
obtain this type of discovery, does not provide any guidance
regarding the proper scope of an examination. It also speaks to
attendance at hearings, trials, or depositions (referring to the
"notice of deposition"). This does not appear to fit the concept
éf the Rule 2004-type examination. Therefore, I am not including
the repeal of Rule 2004 as one of the alternatives set forth
below. Of course, this is not intended to preclude any Committee
member from raising it for consideration at the meeting.
Alternative Approaches to Rule 2004 (a)

I recommend that the Committee consider the following four
alternatives regarding Rule 2004 (a). Of course, there are many
variations of these alternatives (such as deleting the new
language regarding protective orders) that also may be discussed
at the meeting in San Francisco.

(1) Alternative #1 -- Do nothing. The Committee instructed

me to keep this alternative for further consideration. I do not
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support this alternative because, if nothing else, the
inconsistency between the rule and the committee note as to
whether the order may be granted ex parte should be fixed.

The Committee may consider the fact that the Advisory
Committee, to the best of my recollection, has not received any
letters, within at least the past eight years, complaining about
Rule 2004 (a). Despite some ambiguity as to whether the motion
may be ex parte, this may be an area that is not "broken" and
that, in practice, works well. That‘does not mean that it cannot
or should not be improved, but the Committee should take that
fact into congideration when consideringvthe necessity of any
amendment to Rule 2004 (a) -- especially the deletion of the
requirement for a couit order undef ﬁule 2004 (a) . |

(2) Alternative #2 -- Amend the rule to clarify that the
judge has the discretion to issue the order ex parte or to
require notice of the motion to the person to be examined. This
approach is consistent with the Committee Note and the common
practice today (as well as the practice for the past 100 years).
I personally favor this one. I do not think that the current
practice of issuiné ex parte orderé has produced any significant
problems that justify changing it.

The following draft is designed to implement this
alternative.

Rule 2004. Examinations
(a) EXAMINATIONS ON MOTION. On motion of any party in

interest, the court may order the examination of any entity.
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court may vacate the order, gquash any subpoena igssued, limit

The motion may be ex parte unlesg the court directs
otherwise. On motion .of any party in interest or any entity

whose examination hag been ordered under this rule, the

the scopé of anyv examination, or order anv other appropriate

relief.

COMMITTEE NOTE

Subdivision (a) is amended to clarify that a
motion to examine an entity under this subdivision may
be ex parte unless the court directs otherwise.

The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to vacate its
order, quash any subpoena, or to issue any other -order
appropriate under the circumstances upon a motion filed
by a party in interest or the entity whose examination
is being sought. . Although the court may order relief
of the type specified in Rule 26(c) F.R.Civ.P. relating
to protective orders in civil litigation, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited.

If an éxamination is to be held outside the
district in which the case is pending, and a subpoena
is issued on behalf of a court in the district in which
the examination is to be held, the court on behalf of
which the subpoena was issued may gquash or modify the
subpoena in accordance with Rule 45 F.R.Civ.P. for the
purpose of protecting the witness. For example, if the
witness needs additional time to prepare for the
examination, the court may modify its subpoena
accordingly. But that court should not entertain any
motion that would constitute a collatéeral attack on the
order issued under Rule 2004 (a) by the court in which
the case is pending, and should not issue any order
that is inconsistent with the order issued under Rule
2004 (a) .

(3) Amend the rule to expressly require a motion on notice

to the entity to be examined. This approach would assure that
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the entity always has an opportunity to challenge the motion and
persuade the court (before the issuance of a subpoena) that he or
she should not be examined.
The following draft is designed to implement this
alternative.
Rule 2004. Examinations‘
(a) EXAMINATIONS ON MOTION. On motion of any party in

interest, and after notice and a hearing, the court may

order the examination of any entity. Notice of the motion

shall be served on the entity to be examined and any other

entity the court directs. On motion of any party in interest

or anv entityv whose examination has been ordered under this

rule, the court may vacate the order, quash any subpoena

igssued, limit the scope of any examination, or order any

other appropriate relief.
COMMITTEE NOTE

Subdivision (a) is amended to prohibit the
issuance of an order under this rule ex parte. Any
motion for an order under Rule 2004 (a) must be on
notice to the entity to be examined and any other
entity the court directs.

The second sentence of subdivision (a) is added to
clarify that the court, after ordering an examination
under this rule, has the discretion to vacate the
order, quash any subpoena or to issue any other order
appropriate under the circumstances upon a motion filed
by a party in interest or the entity whose examination
is being sought. Although the court may order relief
of the type specified in Rule 26(c) F.R.Civ.P. relating
to protective orders in civil litigation, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited.

If an examination is to be held outside the
district in which the case is pending, and a subpoena

25



is issued on behalf of a court in the district in which
the examination is to be held, the court on behalf of
which the subpoena was issued may quash or modify the
subpoena in accordance with Rule 45 F.R.Civ.P. for the
purpose of protecting the witness. For example, if the
witness needs additional time to prepare for the
examination, the court may modify its subpoena -
accordingly. But that court should not entertain any
motion that would constitute a collateral attack on the
order issued under Rule 2004 (a) by the court in which
the case is pendlng, and should hot issue any order
that is 1ncon81stent Wlth the order 1ssued under Rule
2004 (a) . e -

(4) Delete the requirement for any motion or court order --
treating Rule 2004 examinations the same way that the Civil Rules
treat depositions -- except when the debtor is to be examined.
This approach would permit a party in interest to issue a
subpoena to compel an examination of anyone other than the
debtor. The witness may move for a protective order or to gquash
the subpoena. The examining party would not have to state in a
motion or otherwise the basis for the examination and would not
be subject to Rule 9011.

If the Committée adopts an amendment that permits the
issuance of a subpoena to compel\a Rule 2004 examination without
a court order, I recommend that this change not be applicable to
any examination of the debtor. The current rule has a special
provision in subdivision (d) that provides that "for cause shown
and on terms as iﬁ may impose" the court may order the
examination of the debtor. Since the debtor must appear at the
meeting of creditors ﬁeld ﬁnder § 341 of the Code, and any party

in interest may attend and examine the debtor at that time, I
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would maintain the current protection that requires a court order
and showing of "cause" before such an examination could be
compelled. In addition, there is greater potential for abuse of
the subpoena power (especially for harassment by angry creditors)
if it could be used against a debtor without leave of court. For
the Committee’s information, I enclose a copy of an article by
Bankruptcy Judge Randolph Baxter (N.D. Ohio) and Jamie B.
Schneier, "Rule 2004: A Useful Rule or an Abusive Creditor’s
Weapon, " 10 BANKR. DEV. J. 451 (1994), that discusses possible
abuse of Rule 2004 (a) examinations of consumer debtors by
creditors seeking to obtain reaffirmation agreements.

Although it could be argued that ex parte orders are
routinely granted and offer no protection, I believe that
requiring a motion and court order before permitting a party in
interest to engage in a "fishing expedition" unrelated to any
pending litigation has some appeal. Bankruptcy cases differ from
most civil litigation in that there are numerous pérties in
interest (sometimes thousands) who have standing to seek an
examination of any entity despite the absence of any issue that
is joined. A $500 trade creditor in a billion dollar
reorganization may seek to examine a shareholder or another
creditor regarding its financial relationship to the debtor --
again, unrelated to any litigation. Rule 2004 (a) should continue
to require any party seeking an examination of another entity to
state the reason for the examination in motion papers, signed and

subject to sanctions under Rule 9011.
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The following draft is designed to implement this

alternative:

Rule 2004. Examinations

(
(
3
{
i3
H
o))
[\]}

Any party in interest may examine anvy entity in accordance

with this rule without leave of court unlegs the person to

be examined is the debtor or is confined in a prison, or the

court otherwise directs. On motion of any party in interest

or any entity whose examination is sought under this rule,

the court may quash anyv subpoena issued, limit the scope of

any examination, or order anv other appropriate relief.

COMMITTEE NOTE

Subdivision (a) is amended to delete the
requirement for a court order where a party in interest
desires to examine an entity in accordance with this
rule, unless the entity to be examined is the debtor or
a person confined to a prison. A party may compel an
entity to attend an examination by causing a subpoena
to be issued in accordance with Rule 45 F.R.Civ.P.,
which is made applicable by subdivision (c) and Rule
901s6. )

The debtor may be examined under this rule only if
the court so orders in accordance with subdivision (c).
The requirement for a court order applicable to persons
confined to a prison conforms to Rule 30(a) (2)
F.R.Civ.P. o

- The amendment also clarifies that the court has
discretion to order that examinations not be compelled
in the absence of a court order obtained before the
issuance of a subpoena. This provision is designed to
give the court the power to limit the broad discovery
process when necessary in the particular case,
especially in a complex case in which multiple
examinations that may be sought by different parties
are inappropriate.
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The second sentence of subdivision (a) is added to
clarify that the court, even after the issuance of a
subpoena, has the discretion to quash the subpoena or
to issue any other order appropriate under the
circumstances. Although the court may order relief of
the type specified in Rule 26(c) F.R.Civ.P. relating to
protective orders in civil litigation, the court’s
discretion to control the use of Rule 2004 in a
particular case is not so limited.

If an examination of a witness is to be held
outside the district in which the case is pending, and
a subpoena is issued on behalf of a court in the
district in which the examination is to be held, the
court on behalf of which the subpoena was issued may
quash or modify the subpoena in accordance with Rule 45
F.R.Civ.P. for the purpose of protecting the witness.
For example, if the witness needs additional time to
prepare for the examination, that court may modify its
subpoena accordingly. But, if the person to be
examined is the debtor, that court should not entertain
any motion that would constitute a collateral attack on
an order issued under Rule 2004 (d) by the court in
which the case is pending. Alternatively, any witness
may file a motion in the court in which the case is
pending for a protective order or for any other

appropriate relief relating to the examination.
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Rule 27 FEDERAL RULES OF CIVIL. PROCEDURE

Rule 27. Depositions Before Action or Pending Appeal
(2) BEFORE ACTION.

(1) Petition. A person who desires to perpetuate testimony
regarding any matter that may be cognizable in any court of
the United States may file a verified petition in the United
States district court in the district of the residence of any ex-
pected adverse party. The petition shall be entitled in the
name of the petitioner and shall show: 1, that the petitioner
expects to be a party to an action cognizable in a court of the
United States but is presently unable to bring it or cause it to
be brought, 2, the subject matter of the expected action and
the petitioner’s interest therein, 3, the facts which the peti-
tioner desires to establish by the proposed testimony and the
reasons for desiring to perpetuate it, 4, the names or a de- -
scription of the persons the petitioner expects will be adverse
parties and their addresses so far as known, and 5, the names
and addresses of the persons to be examined and the sub-
stance of the testimony which the petitioner expects to elicit
from each, and shall ask for an order authorizing the peti-
tioner to take the depositions of the persons to be examined ~
named in the petition, for the purpose of perpetuating their
testimony.

(2) Notice and Service. The petitioner shall thereafter serve
a notice upon each person named in the petition as an ex-
pected adverse party, together with a copy of the petition,

stating that the petitioner will apply to the court, at a time
and place named therein, for the order described in the peti-
tion. At least 20 days before the date of hearing the notice -
shall be served either within or without the district or state -
in the manner provided in Rule 4(d) for service of summons;
but if such service cannot with due diligence be made upon
any expected adverse party named in the petition, the court
may make such order as is just for service by publication or
otherwise, and shall appoint, for persons not served in the
manner provided in Rule 4(d), an attorney who shall repre-
sent them, and, in case they are hot otherwise represented,
shall cross-examine the deponent. If any expected adverse
pa.rtgr is a minor or incompetent the provisions of Rule 17(e)
apply.

(3) Order and Examination. If the court is satisfied that
the perpetuation of the testimony may prevent a failure or
delay of justice, it shall make an order designating or describ-
ing the persons whose depositions may be taken and specify-
ing the subject matter of the examination and whether the
depositions shall be taken upon oral examination or written
interrogatories. The depositions may then be taken in accord-
ance with these rules; and the court may make orders of the
character provided for by Rules 34 and 35. For the purpose of
applying these rules to depositions for perpetuating testimo-
ny, each reference therein to the court in which the action is
pending shall be deemed to refer to the court in which the
petition for such deposition was filed.



Rule 27 FEDERAL RULES OF CIVIL PROCEDURE

(4) Use of Deposition. If a deposition to perpetuate testimo-
ny is taken under these rules or if, although not so taken, it

same subject matter subsequently brought in a United States
district court, in accordance with the provisions of Rule 32(a).
(b) PENDING APPEAL. If an appeal has been taken from a judg- .
ment of & district court or before the taking of an appeal if the
time therefor has not expired, the district court in which the .
Jjudgment was rendered may allow the taking of the depositions .

who desires to perpetuate the testimony may make a motion in b
the district court for leave to take the depositions, upon the same
notice and service thereof as if the action was pending in the dis- |

trict court. The motion shall show (1) the names and addresses of '

justice, it may make an order allowing the depositions to be '
taken and may make orders of the character provided for by '
Rules 34 and 35, and thereupon the depositions may be taken"
and used in the same manner and under the same conditions as
are prescribed in these rules for depositions taken in actions
pending in the district court. . WL
(¢) PERPETUATION BY ACTION. This rule does not limit.the po
of a court to entertain an action:to perpetuate testimony:.

[T

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
Oct. 20,,1949; Mar. 1, 1971, eff. July 1, 1971 Mar.
Aug. 1,1987). oo T T AR
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FEDERAL RULES OF CIVIL PROCEDURE . Rule 30

- Rule 30. Depositions Upon Oral Examination
(a) WHEN DEPOSITIONS MAY BE TAKEN; WHEN LEAVE REQUIRED.
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(1) A party may take the testimony of any person, includ-
ing a party, by deposition upon oral examination without
leave of court except as provided in paragraph (2). The at-
tendance of witnesses may be compelled by subpoena as pro-
vided in Rule 45.

(2) A party must obtain leave of court, which ‘shall be
granted to the extent consistent with the principles stated in .
Rule 26(bX2), if the person to be examined is confined in
prison or if, without the written stipulation of the parties,

(A) a proposed deposition would result in more than ten
depositions being taken under this rule or Rule 31 by the
plaintiffs, or by the defendants, or by third-party defend-
ants; : \

(B) the person to be examined already has been de-
posed in the case; or ‘
(C) a party seeks to take a deposition before the time
' specified in Rule 26(d) unless the notice contains a certifi-
cation, with supporting facts, that the person to be exam-
ined is expected to leave the United States and be. un-
available for examination in this country unless deposed
before that time. B ‘ "

(b) NOTICE OF EXAMINATION: GM@“REQUIREIJENTS;‘METHOD
OF RECORDING; PRODUCTION OF DOCUMENTs AND THINGS; DEPOSI-

TION OF ORGANIZATION; DEPOSITION BY TELEPHONE.

(1)' A party desiring to take the deposition of any person
upon oral examination shall give reasonable notice in writing:
to every other party to the action. The notice shall state the
time and place for taking;the deposition and the name and
address of each person to be examined, if known, and, if the
name is not known, a general description sufficient to identi-

fy the person or the particular class or group to which the
person belongs. If a subpoena duces tecum is to be served on
the person to be examined, the designation of the materials.
to be produced as set forth in the subpoena shall be attached
to, or included in, the notice. . . =~ T R
(2) The party taking the;deposition shall state in the notice
the.method by which the testimony shall be recorded. Unless
the, court orders otherwise, it may be recorded by sound,
sound-and-visual, ‘or stenographic means,, and the. party

ing the deposition shall bear the, cost of the recording.
Any party may arrahge for @ transcription to be made from
the recording of a depgsition taken by, nonsténographic
means. | ! 0 “” i | L q,’ W i ‘v\v “‘ }
3) With prior notice to the ‘deﬂéﬂent}a.nd other parties,
any party may designate another method to record the depo-
nent’s testimony in addition to the method specified by the
person, taking the’ deposition; "The additional record or'tran-
script shall be made at that party’s expense unless'the court
otherwise orders. A Lo
(4) Unless otherwise agreed by the parties, a-'deposition
shall be conducted before an officer appointed or designated
under Rule 28 and shall begin with a statement on the record
by the ‘officer that includes (A) the:officer’s name and busi-
ness'address; (B) the date, time, and place'of the dépqéitibn;
(C) the name of the deponent; (D) the administration of the
oath or affirmation to theideponent; and (E) an identification
of all persons present. If the deposition is recorded’other
than stenographically, the officer shall repeat items (A)
through (C) at the beginning of each unit of recorded tape or
other recording medium. The appearance or demeanor of de-
ponents or attorneys shall not be distorted through camera
or sound-recording techniques. At the end of the deposition,




FEDERAL RULES OF CIVIL PROCEDURE Rule 30

the officer shall state on the record that the deposition is
complete and shall set forth any stipulations made by coun-
sel concerning the custody of the transcript or recording and
the exhibits, or concerning other pertinent matters. . - ‘

(5) The notice to a party deponent may be accompanied by
a request made in compliance with Rule 34 for the produc-
tion of documents and tangible .things at the taking of the
deposition. The procedure of Rule 34 shall.apply to the re-
quest. - - . 3 KRR g

5

(6) A party may in the party’s notice and:in a subpoena

name asthe deponent a public or:private corporation or a
partnership, or. association' or ‘governmental -agency ‘and de-
scribe with reasonable particularity the matters on which ‘ex-
amination is'requested. In that event, the ‘organization so
named shall designate one or more officers, directors, or
aging agents, or other persons who:
behalf, and.thay set forth; for. each
s, on which the pe;
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FEDERAL RULES OF CIVIL PROCEDURE . Rule 30

(2) By order or local rule, the court may limit the time per-
mitted for the conduct of a deposition, but shall allow addi-
tional time consistent with Rule 26(bX2) if needed for a fair
examination of the deponent or if the deponent or another

‘party impedes or delays the examination. If the court finds
such an impediment, delay, or other conduct that has frus-
4rated the fair examination of the deponent, it may impose
upon the persons responsible an appropriate sanction, includ-
ing the reasonable costs and attomey s fees incurred by any
parties as a result thereof.

(3) At any time during a deposition, on motion of a party or

" of the deponent and upon a showing that the examination is
being conducted in bad faith or in such manner as unreason-
ably to annoy, embarrass, or oppress the deponent or party,
the court in which the action is pending or the court in the
district where the deposition is being taken may order the of-
ficer conducting the examination to cease forthwith from
‘taking the deposition, or may limit the scope and manner of
‘the taking of the deposition as provided in Rule 26(c). If the
order made terminates the examination, it shall be resumed
thereafter only upon the order of the court in which the
action is pending. Upon demand of the objecting party or de-
ponent, the taking of the deposition shall be suspended for
the time necessary to make a motion for an order. The provi-
sions of Rule 37(a)4) apply to the award of expenses in-
curred in relation to the motion.

(e) REVIEW BY WITNESS; CHANGES; SicNING. If requested by, the
deponent or a party before completion of the deposition, the de-
ponent shall have 30 days after being notified by the officer that
the transcript or recording is available in which to review the
transcript or recording and, if there are changes in form or sub-
stance, to sign a statement reciting such changes and the reasons
given by the deponent for making them. The officer shall indi:
cate in the certificate prescribed by subdivision (£)(1) whether
any review was requested and, if 'so, shall append any changes .
made by the deponent during the period allowed.

(f) CERTIFICATION AND FILING BY OFFICER; EXHIBITS; COPIES;
NoTicE oF FILING.

- (1) The officer shall certify that the witness was duly sworn
by the officer and that the deposition is a true record of the
testimony given by the witness. This certificate shall be in
writing and accompany the record of the deposition. Unless
otherwise ordered by the court, the officer shall securely seal
the deposition in an envelope or package indorsed with the
title of the action and marked “Deposition of [here insert
name of witness]” and shall promptly file it with the court in
which the action is pending or send it to the attorney who ar-
ranged for the transcript or recording, who shall store it
under conditions that will protect it against loss, destruction,
ta.mpering, or deterioration. Documents and things produced
for inspection during the examination of the witness, shall,
upon the request of a party, be marked for identification and
annexed to the deposition and may be inspected and copied
by any party, except that if the person producing the materi-
als desires to retain them the person may (A) offer copies to
be marked for identifica.tion and annexed to the deposition
and to’ serve thereafter as originals if the person affords to all
parties fair opportunity to verify the copies by comparison

With the originals or (B) offer the originals to be marked for
identiﬁcation, (after giving to each party an opportunity to in-
spect and copy them in which event the materials may then



FEDERAL RULES OF CIVIL PROCEDURE Rule 30

be used in the same manner as if annexed to the deposition.
Any party may move for an order that the original be an-
nexed to and returned with the deposition to the court, pend-
ing final disposition of the case.
(2) Unless otherwise ordered by the. court or.agreed by the
‘parties, the' officer shall retain stenographic notes of any
-deposition taken stenographically or a copy of the recording
of any deposition teken by another method. Upon, payment
of reasonable charges therefor, the officer shall furnish a
copy of the transcript or other recording of the deposition to
any party or to'the deponent. .. i il e
(3)'The party taking the . deposition shall give ‘prompt
notice of its filing to-all other parties. -« " . &y"
(8)F ‘

AILURE TO ATTEND.OR TO SERVE SUBFOENA! EXPENSES, 0
1 the party giving the notice of the taking of a deposi-
to attend and proceed therewith 'and’ another, party
person'or by attorney pursuant to the notice, the
rder the party giving ‘the notice to pay to such
t.‘hieﬁ:reason‘able‘expensésj;pin ¢  the

s attorney in attending,
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Claims & Opinions

RULE 2004: A USEFUL RULE OR AN ABUSIVE
CREDITOR’S WEAPON?

by
Judge Randolph Baxter* and
Jamie B. Schneier**

I. INTRODUCTION

Rule 2004 was developed to facilitate discovery of the debtor’s assets:
specifically, their extent and location.! The scope of such an examination,
however, is only limited to information which would affect the adminis-
tration of the bankruptcy estate.? Without checks upon the examination,
debtors in bankruptcy may find themselves in a hostile or coercive envi-
ronment with a creditor’s attorney pressuring for a debt reaffirmation or
some other relief. Moreover, Rule 2004, examinations apply to all chap-
ters of the Code® but are most often employed in chapter 7 where there is

* Honorable Randolph Baxter, U.S. Bankruptcy Judge, N.D. Ohio.

** J.D., Southwestern Univ. School of Law, S.C.A.L.E. Program; former judmal extern to
Judge Randolph Baxter.

! Fep. R. BANKR. P. 2004. The primary purpose of the Rule 2004 examination is to permit the
trustee to determine the “extent and location of the [bankruptcy] estate’s assets.” In re W:lcher, 56
B.R. 428, 433 (Bankr. N.D. IIl. 1985) (citation omitted).

3 See In re Cinderella Clothing Indus., Inc., 93'B.R. 373, 378 (Bankr. E.D. Pa. 1988), In re
Continental Forge Co., Inc., 73 B.R. 1005, 1007 (Bankr. W.D. Pa. 1987) (citations omxtted)

* Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (codified at 11 US.C.
§§ 101-1330, as amended by Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L.
No. 98-353, 98 Stat. 333 (codified as amended in various sections of 11 U.S.C. and 28 US.C.);
Bankruptcy Judges, United States Trustees and Family Famer Bankruptcy Act of 1986, Pub. L. No.
99-554, 100 Stat. 3114 (codified as amended in various sections of 11 U.S.C. and 28 U.S.C.); Retiree
Benefits Bankruptcy Protection Act of 1988, Pub. L No. 100-334 102 Stat. 610 (codified as amended

451
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the greatest potential for abuse, This article explores the potential abuse
of debtor’s e€xaminations, in addition to Suggesting some alternatives and
safeguards for this process.

estate.® Then, usually within thirty days, a
At the creditors’ meeting, the trustee and the

creditors question the debtor to determine the debtor’s intentions and the
extent of the debtor’s assets.” At that meeting, the creditors may also elect
a permanent trustee 8

The goals of a chapter 7 bankruptcy are to collect and preserve assets
for the creditors while, at the same time, giving the honest debtor protec-

ton and a fresh start.? T accomplish these goals, a trustee must gather
the assets belonging to the

tors according to their sta
forgiven of all dischargea | ir
discharge occurs, ; only nondischargeable ‘debts an
firmed remain with the debtor.re.

Many times, debtors may' prefer to reaffirm
Creditors whose claims are dischargea

creditors’ meeting occurs,®

in various sections of 11 U.S.C.); Omnibus ﬂﬁdget Rc&:‘bnc‘iliation Act of 1990, Pub. L. No. 101-508,
104 Stat. 1388 (codified as amended in vaﬁ#us"‘ sectiote‘; of 11 Us.Cc); Criminal Victims Protection
Act of 1990, Pub. L. ‘No. 101-581, 104 Stat. 2865 (codified as amended in various sections of 11
US.C.); Crime Contro] Act of 1990, Pub. L. lo. 101}647, 104 Stat. 4789 {(codified as amended in
various sections of 11 U.STLC. and 28 U.S.C.); Judicial j[n‘aproi'emcnts Act of 1990, Pub. L. No. 101-
850, 104 Star. 5089 (codified as amended in various'Sectioris of 11 U.S.C, and 28 US.C.); and,
Treasury, Postal Service and General Govem@en; App;rppﬁ;t:ibhﬁ Act of 11990, Pub. L. No. 101-509,
amnended in various'sections of 28 U.S.C.) [hereinafter Bankruptcy Code

| |
. 11 USC. § 362 (1988). o
. 11 US.C. § 701 (1988); Fep, R. BANKR. P. 2001. ,
*11USC. § 341(a)|(1988); Fep. R. BANKR. P.12002; 2003.
711 US.C. § 343 (1988); Fep. R. BaNkr. P. 2004, !
P11 USC. § 7026) (1988), ., e

* See Local Loan Co. v, Hunt, 292 UsS. 234, 244 (1 ‘93‘1) (citation omitted) (“One of the primary
purposes of the bankruptcy‘Lct is to ‘relieve the honest de

btor from the weight of oppressive indebted-

ness and permit him to start afresh . . . »),
1 After discharge, § 5;24(a)(2) prohibits creditors
debtor or the debtor’s property for debts which, have

from bringing any further actions against the
been discharged. 11 US.C. § 524(a)(2) (1988).
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Other concerns addressed by this article involve the use of Rule 2004 ex-
aminations where other forms of discovery may be more appropriate.

II. ExamivaTiONs UNDER SECTION 343 AND RuLE 2004

Section 343 of the Bankruptcy Code requires the debtor to appear
and submit to examination under oath at the section 341(a) creditors’
meeting.!* The creditors’ meeting is held approximately thirty days from
the date of the initial filing. Under this section, creditors, trustees, exam-
iners, or the United States Trustee may examine the debtor. The U.S.
Trustee or the U.S. Trustee’s appointee pre51des over this meeting of par-
ties with an interest in the debtor’s estate.® '

A Rule 2004 examination is similar in scope to a section 343 exami-

nation. The difference, however, is that a Rule 2004 examination may be
held at any tlme durmg the pendency of the case;'® may be conducted
upon any ennty connected with the bankruptcy'“ may be ordered by the
court upon motion of the requesting party;'® and is presided over by the
requesting party without the presence of the case trustee or the U.S.
Trustee.

The legislative history of exammatmns under section 343 and Rule
2004 shows that the purpose of each examination is to discover ,asscts and
determme the dxschargeablhty of debts.. More specifically, ¢ ‘the purpose of
the examination is to enable creditors and the trustee to determine if assets
have improperly been disposed of or concealed or if there are grounds for
objection to discharge.”¢ ,

The, trustee and creditors have‘ several alternative means available for
dxscovenng assets: and gathenng information regarding the dis-
chargeability of debts or intentions of the debtor. After fihng for bank-
ruptcy, the debtor has certain duties 1mposed upon her. Section 521(1)
requires the debtor to file a schedule of assets and liabilities, a schedule of

current income and current expenditures, and a statement of the debtor’s
' . , ’iw‘

11 US.C. § 343 (1988).

12 Fep. R. BANKR. P. 2003(b)(1) provides that “{t]he United States Trustee shall _preside at the
meeting of creditors.” Section 102(9) further provides that the “United States trustee mcluds a desig-
nee of the United States trustee.” 11 U.S.C. § 102(9) (1988).

3 Fep. R. BANKR. P. 2004(d).

* Fep. R. BaNkR. P. 2004(a)

18 Id

® H R Rep. No. 595, 95th Cong., 1st Sess. 332 (1977), reprinted in 1978 US.C.C.AN. 5787,
5829; S. Rep. No. 989, 95th Cong., 2d Sess. 43 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5829.
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financial affairs.” These schedules and statements require complete dis-
closure of the property, accounts, and other assets of the debtor, including
the location, current market value, and equity of each.!® The statement of
financial affairs is an in-depth record of the debtor’s income, accounts,
payments and transfers, as well ‘as other financial affairs and dealings.
These schedules and statements become part of the court file and are
available to creditors, the trustee, or other interested parties. Section
521(2) further requires the debtor to file, within thirty days of the filing
of the petition, a statement of intention with respect to all assets of the
estate which are held as collateral for consumer debts.’® This statement
requires the debtor to specify which of these assets will be claimed as
exempt, as well as, the debtor’s intention to redeem, reafﬁrm, or abandon
the properties.

~ In addition to the schedules and statements filed with the court, the
creditors’ attomeys can employ ordinary dlscoyery procedures,*® including
mterrogatorles,”h requests for adm1ss1ons,” and production of docu-
ments.?® Of all the tools available,’ ‘however, the most powerful is the ex-
amination. The examination allows the requestmg party to use the force
of a court order to bring the subject party to the creditors’ attorneys office
or to some other location requested by the creditors’ attorneys. Once there,
the attorney has broad discretion to question 'the examinee about a wide
range of mformauon FurthermoreP the examination is conducted solely by

i |
o |

the creditors’™ attorneys thhout the scrutmy of the court or thc Us.

Trustee

' The reason Rule 2004 examinations are needed, in addmon to sec-
tion 343 examinations, is to give creditors and trustees a full opportunity
10 question ‘debtors and discover their assets. In In re Hammond, the
court recognized the fact that' credltors rarely have a full opportunity to
question the debtor at the. credmtors ' meeting.? While a creditor does have
an opportumty to quesnon a debtor regardmg the debtors nght to dis-

Co Tk G

1 11 US.C. § '521(1) (1988): ‘

% See Official Forms 6, 7.

18 See Official Form 8.

** See FED. R. BANKR. P. 7026.

et See FeD. R. BANKR P 7033.

%3 See FEp. R. BANKR. P. 7036.

3 See FEp. R. BANKR. P. 7034.

* In re Hammond, 140 B.R. 197, 202-03 (Bankr. S.D. Ohio 1992) (citing 8 CoLLIER ON
Bankrurtcy, T 2003.04(c) (15th ed. 1991)). “Because of this need for brevity at the meeting of
creditors, the fact that ajcreditor has had an opportunity to question the debtor at the meeting is
normally no subsntuie for a Rule 2004 examination.” Id. at 203.
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charge at the meeting of creditors, such questioning must necessarily be
brief. The Hammond court explained the need for brevity as follows:

A creditor should not abuse the right to examine the debtor [at the meeting
of creditors]. [Meetings of creditors] are not to be considered as substitutes
for examinations under Rule 2004. A Rule 2004 cxamination allows a
creditor great latitude to examine the debtor at length regarding almost any
issue concerning the debtor’s case. If a creditor attempts to go into great
detail at 2 meeting of creditors, the result may well be that other creditors
will not have adequate opportunities to ask relevant questions and other
meetings scheduled on the same docket, for other cases will be unavoidably
delayed.?®

Thus, in such a mecnng, cxther the trustee alone asks questions or each
creditor’s attorney is given only a short period to question. The Hammond
court stated that the creditors should avail themselves of the Rule 2004
examination whenever their examination will take more than a few min-
utes.?® In addition, new information may arise during the bankruptcy
which was unknown at the creditors’ meeting.

As an examnple of a situation where a Rule 2004 examination might
be used, consider a claimholder whose claim'is secured by the debtor’s
automobllc Thxs ¢reditor might request|a Rule 2004 examination to ex-
amine the condmon of the automobile and to inspect the debtor’s automo-
bile insurance policy. Another creditor, who holds a large unsecured
claim, may, want, to question the debtor 10 discover any hidden assets.

I Scorr:‘ OF wEJ‘(‘:AMINATIONS

The scope of examinations undcr section 343 or Rule 2004 is defined
by Rule 2004(b) TR |

The exarnination of an entity under this rule or of the debtor under § 343
of the Code may ‘relate only to the acts, conduct, or property or to the
liabilities and financial condition of the debtor, or to any matter which may
affect the administration of the debtor’s estate, or to the debtor’s right to a
discharge.*”

Section 343 is derived from former section 21(a) of the Bankruptcy

» 1d
*Jd.
37 Fep. R. BANKR. P. 2004(b).
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| Act,* whereas Rule 2004(b) is derived partially from former Bankruptcy

Rule 205(d).*® The legislature intended that the scope of the examination
remain substantially unchanged.® In a Rule 2004 examination, the exam-
iners are given broad leeway in questioning the debtor and discovering
assets, as long as the examination remains, relevant and the examination
serves the purposes of the Rule. In dlscussmg the scope of the examina-
tion, the court in - In re Wilcher®* stated

The general rule isithat the scope of a Rule 2004 examination is very broad
+and great latitude of i inquiry is ordinarily permmed The scope of examina~
tion allowed under Bankruptcy Rule 2004 is larger than that allowed under
the Federal Rules of Civil Procedure and can legmmately be in the nature
‘of a ‘ﬁshmg expedmon KR ‘ ‘
Py v
In dlscussmg the types of i mqumes whlch are relevant and proper in
an examination, the.. court in: Ulmer /) Umted States®® gave . several

examples: S e S s

The existence of property nghts or mterests not scheduled or rights to de-
fend against apparent clanns, or rights of cred.ltors to reclaun property in
the hands of the, bankrupt, or rights of a bankmpt to dlscharge—all these
are mstanoes of matters’ properly sub]ect to. mvesuganon on such a

‘ proceedmg

Although the scope of the examination has been given wide latitude, there
are limits. These limits are determined b?' the relevancy of the examina-
tion to discovering the ‘extent ‘and location of the debtor’s assets or the
dischargeability of debts.®® . pi

Questions regardmg the mtennon of the debtor to reaffirm a debt are
not relevant to the dxscovery of hidden assets. Although an inquiry which
may be related to the dlschargeablllty of debt is permissible, creditors’
efforts to. persuade a, debtor‘ to reaffirm, ior their threats of repossessnon
post-dlscharge are certamly outs:de the! scope of the Rule 2004 examina-

b Banruptq Act of 1898, ch. 541, § 21(a), 30 Stat. 544 (mpealed 1978) [herecinafter Bank-
ruptcy Act or Act].

 See FED. R. BANKR. P. 2004 advisory committee’s note (1983).

3 See id. ‘

# 56/B.R. 428 (Bankr. N.D. IIL. 1985) (citations. omitted).

3 Id| at 433.

3 219 F. 641 (6th Cir. 1915).

™ Id. at 645.

3 See, ¢.g., In re Continental Forge Co., 73 B.R. 1005 (Bankr. W.D. Pa. 1987).
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tion. Since the automatic stay prohibits the creditor from initiating reaffir-
mation negotiations outside the examination, the same conduct within an
examination setting is also prohibited.*® For this reason, a creditor’s attor-
ney will have only a limited opportunity, at best, to question the debtor
regarding a reaffirmation during the creditors’ meeting because either the
estate trustee or the U.S. Trustee are present. Often, creditors’ attorneys
circumvent this problem by negotiating with the debtor or the debtor’s
counsel before the actual meeting.3” The real potential for abuse is in the
Rule 2004 examination because the process occurs in a forum where the
debtor is pitted against a creditor’s attorney outside of a neutral setting.
The potential harm is greater where the debtor is proceeding pro se, or is
otherwise without the presence of counsel.

IV. REAFFIRMATIONS AND THE AUTOMATIC STAY

A reaffirmation of a dischargeable debt occurs when the debtor and
the holder of a claim enter into a voluntary agreement wherein the debtor
agrees to remain liable for the debt after the discharge of the bank-
ruptcy.®® Reaffirmations obtamed after discharge are not enforceable as
they are against pubhc pohcy s Likewise, ipso facto clauses contained in
prepetition contracts are unenforceablc against the debtor once the bank-
ruptcy petition is filed 4 The: only period of time, therefore, in which a
creditor can secure an enforccablc reaffirmation agreement from a debtor
is between the filmg and the dlscharge of the bankruptcy. During this
period, however‘ the: automatic stay shields the debtor from creditor con-
tacts, mcludmg requests to reafﬁrm 1 One commcntator has explained

- ‘i‘u (R .

* See 11 USC § 362(a)(6) (1988)‘ ) H.‘yf?g " ‘ ‘

3 See Tsnm.« Suu.xvam ET. AL,uAs )Nz ForGIVE Our DESTORS 281 n.12 (1989). The au-
thors found that, credxtors‘ regularly‘pse‘ tﬁe “exznunauon setung to mfluenee and initiate contact re-
garding reaffirmanons . ‘ !

Most’ creditors wholget reatfi rma\h g ‘*‘f k for them when the debtor shows up for the
4 Out in the halls is'much more lively (and will determine

§ 341 heanng Often\the actmty
more of the debtor’s‘ ultimate fma{xqal“-‘pb‘sltxon) than what goes . ?n in the hearing. Hm

the credxtors Mattomeys who lask may get their mfffnnauons.
L h

:“ ‘u‘ h C ,‘ |

I
ah

Id.
3% To be enf rceable, all reafﬁnnauon agreemexm must satisfy the requirements of § 524(c) and
(d) of the Code. 11 US.C. § 524Kc y (d) (1988). |
® 11 US.C. § 524(H(1) (1988)‘ i 4 ﬁ] :
40 See 2 Rom'r E. GINsBERG, Bammcv Texr, STATUTES, RuLes § 12.12(d) (2d Supp.
1991). “Such reafﬁnnauon agree‘ment” must- be obtamed after the petition is filed. A prepetition
waiver of the discharge in favor of & particular creditor is unenforceable.” Id. (citing 11 U.S.C.
§ 524(a)(1) (1988)).
@11 USC. § 362a)(6)/(1988). '
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that the automatic stay is not limited to judicial or other actlons, but ap-
plies to requests to reaffirm debts as well:

The automatic stay is not limited to ‘actions’ agamst the debtor or the
debtor’s property. Instead, it also includes ‘any act to collect, assess, ‘or re-
cover a claim against the debtor that arose before the commencement of the
case. .. ." It similarly applies to any act to get or enforce liens against, or to
posscss, thc debtor’s property or property of the estate. Thus, the stay tech-
nically applies even to a simple request that the debtor voluntarily 'pay or

- reaffirm a prepetition debt in whole or in part. In theory, the debtor must
initiate ncgotlauons for the rcaffirmanon of prepetition debts.**

The legislative history to the 1984 Bankruptcy Code Amendments clearly
prov1dcs that contact initiated by the creditor for the purpose of reaffirma-
tion is a violation of the automatic stay. “Creditors can no longer indepen-
dently contact debtors to encourage themi to. reaffirm debts because such
contact is prohibited by the Code. . . .”** Thus, during the pendency of
the automatic stay, creditors may not initiate contact with debtors, regard-
ing reaffirmation agreements hwnhout prior court authonzatlon ‘Secured
creditors may, however, question: debtors at section 341 meetings or. Rule
2004 debtor examinations reggrdxng their intentions to reaffirm.¢¢
‘The concern is that credltors attorneys are t1sing Rule 2004 exami-

nation scttmgs to pursue: rcaffirm hons, ther than merely!dsking debt-
ors’ intentionsas to reaffirmmg, Once. th¢ credxtor 5. attomey obthms the
reaffirmation, the court may noi affordcd an ‘oppertunity to review: any
improprieties. The 1984 amcp@mcn‘ts 'to' section 524(c)hlcs§encd the court’s
role in supervising and deterrmg ‘rpafﬁrmatlo s, Prior, to ,the 1984 amend-
ments, the debtor was rcqmrcd to lly appear, in court for aJw reaffir-
mation hearing.*® Althoughitt e ¢ &En ‘cduthc time in which a
debtor can rescind 'a ‘réaffirn ' also Gb:?‘m”M 'ed mo of the
court’s involvement, As lopg presented> byu counsel and
the debtor’s counscl* subrmts the it,; the ] Wca.fﬂmnanoxﬁ will be
enforced.*® The court’s ai‘:p"ro“ “‘ isor ﬂ 'in situations where the
debtor did not receive wreprescntahorif y counsc ‘th‘ ‘rga‘ffir‘med debt is

Ly
!

T ! h “ i , i H RS
y o il .
I

2 See 1 Gmsnm, supra, note 40,.at §‘3 Olp:) (atatxon§ on"imed) Lo - i‘ ‘

4 S. Rep. No 65, 98th Cong., 1t Sss. 11‘(1983); Lo
“ q Gmsm-:nc, supra, the 40, Lat QOG ! : rs, on the other hand, woum seem
to have a right to know of the debtor ' in ong 'with respect o heollateral-\vhether abandonment,
redemption, reaffirmation, ete Id. = 1016 AT \
* 11 US.C. § 524(c) (1978), ammded b’ 11 USC. § 524(::) (1984) !
“¢ See 11 US.C. § 524 (1988).
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not a debt secured by real property.*’

V. ARE CREDITORS’ ATTORNEYS ABUSING RuULE 2004 BY USING
EXAMINATIONS IN PLACE OF Less INTRUSIVE DISCOVERY

PROCEDURES AND BY SEEKING REAFFIRMATIONS?
As stated earlier, a Rule 2004 examination is ordered only upon
rior motion to the court.*® The motion, however, is usually granted, often

¢x parte, with no opportunity for the debtor to respond.*® The debtor may

oppose the motion by submitting a motion to quash or a motion to limit

the scope of the examination. If the debtor opposes, by submitting a mo-
tion to quash, the creditor must establish that the information is relevant
1o the administration of the estate.% If the request is overly burdensome
or unrelated, the court should deny the request for an examination. Fur-

thermore, if a creditor has already had a full opportunity to examine the

debtor, but failed to do so, the application' also should be denied.®

In actual practice, Rule 2004 examinations are routinely, granted,

notwithstanding the debtor’s motion to quash. A creditor can claim a nced

to question the debtor. regarding the extent 'and location'of assets, claiming
there was not an opportunity to fully examine the debtor at the section
341 meeting. Creditors’ attorneys often take advantage of the case of ob-
taining a Rule 2004 order. Many un'les, however, the creditors’| attorneys
requesting Rule 2004 examinations ‘were not even present at the section

341 meeting. ‘ - u
the attorneys are using the examination request

One concern is that ‘
as an alternative to other ‘less‘ix'xtr};si‘vc forms of discovery.®* A. Rule 2004

application requires rmuch less paperwork on the partof the requesting
attorney, compared to other discovery techniques. While the debtor is sub-
jected to the inconvenience ‘and expense of attending the examination, the
creditor(s attorney avoids preparing interrogatories’or requests for produc-

‘ ‘ NN ‘ )
@ 11 USC. § 524(c)(6) (1988); In 7e Reidenback, 59/B.R. 248 (Banks. N.D. Ohio 1986).
“ Fep. R. Banxe. P 2004(a)- o I -

@ See'Fep. R. BANKR. P.. 2004 advisory comittee’s note. (1983). ,

% “Although a Rulé 2004 'examination may be ordered ex parte, once a motion to quash a
subpoena i made, the, exaix!xln r bears! the burden of proving that good cause exists for taking the
requested discovery.” In re Wilchier, 56/B.R} 428, 434 (Bankr. N.D. TIL., 1985) (citations omitted).

# 2 Cottkr on Bankruprcy ¥ 34307 (15th ed. 1992) (citing I re Renter, § F.2d 112

(W.D, Pa!l1925); In're Oppenheim, 297 F. 786 (1st Cir.1924). . o

* Sé¢ 2 GINSBERG, supra tot 40, at § 12.05(b). ““Although the tbankruptcy court has wide
discretion to allow such examination, it should not substitute for normal discovery procedures that are
readily available in the context of litigation pending in the bankruptcy court or elsewhere.” Id. (cita-
tion orhitted)- " o ‘
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tion. Many times the information sought is already available to the re-
questing attorney from the court’s files. Often, attorneys will request the
productxon of documents, pursuant to Rule 2004(c), without filing the ac-
companying subpoena, as required under Rule 9016.%

As mentioned above, neither the estate trustee nor the U.S. Trustee
are present at the Rule 2004 examination, ‘a fact which distinguishes that
examination from the creditors’ meeting. The debtor may or may not be
represented by counsel under the Rule 2004 proceedmg These examina-
tions often result in a reaffinnatxon of the dcbtor s debt with that particu-

ther thari» losmg their cars, furniture,
et

lar creditor. This is evxdenced by the numher of reaffirmanon agreements
however, is the possible overreachmg of the credn:ors attomeys and thc
owe secured debts on.consumer s, 2
ol } I ‘
xperience (c dtff'
This 1represents«t‘h

filed in cases where 2004 exammatlons werc‘ held The real concern here,
voluntariness of the reafﬁrmauons ‘

Rule 2004; ‘examinations arc often used i m situations where debtors

‘goods,h and the value of the goods is less

than the amount. owcd.‘ Then .the. ge&tom would ‘rather have the debts
reaffirmed than repossess the co at‘é’ral,gmdf lesser value. The “debtors, how-
ever, rmght,also prefer to, reau ;
or applianct x;otwnhs;andmg
they will later.e
The debtors ‘may beneﬁ‘ £
the greatest. opportur.ml 1

Rule 2004 examlnatlons, w1t
the choice 'of, reaffirming. orﬁ
Rule 2004 exai‘iima on

ment, thc debton | can

]

oy

]

==
E o

]

[
13

=

|

) I A

£~

L

1

N R

N R

r—

7



LA T A

1

S N A

R

1

4

1 1

1

i

1994] Rule 2004 461

in one lump sum payment. In all reaffirmations, the debtor has at least a
sixty day grace period in which to rescind. If the debtor is not represented
by counsel and the debt is not secured by real property, the court must
approve the agreement. Moreover, even if the debt is secured by real
property or the debtor was represented by counsel, the court will still re-
view the reaffirmation, on petition, for adequacy of representation or
voluntariness.

V1. Economic CoST TO THE DEBTOR

Although the Bankruptcy Code provides some protection to debtors
from coercive or unfair reaffirmations, and the debtor may have other
available defenses, there are economic costs to the debtor which should be
considered. Whenever a creditor is granted a Rule 2004 examination, the
debtor must incur the costs of attending.

Whether the debtor is protected against a coercive or unfair reaffir-
mation, the costs remain. Neither the estate, nor the creditor, reimburse
the debtor’s expenses other than certain mileage reimbursement. The

.debtor incurs the expense of transportation to and from the examination,
' usually held at the offices ofithe creditors’ attorneys, regardless of the dis-

tance or inconvenience. Under Rule 2004(e), the debtor is reimbursed for
mileage only if the debtor travels more than 100 miles from the debtor’s
residence.®® If the debtor’s resxdcnce, at the nme of fihng, was within 100
miles of the Rule 2004 exaarmnatlon locauon, there is no reimbursement
regardless of the dlstancc at the time of the examination.

The debtor also incurs the loss: of a partial or total day s work. This
can be a substantial burden to a’ ‘debtor and the debtor’s famxly, who are
most hkcly surviving from paycheck to paychcck at the time.® The debtor
incurs 'the cost of a personal attorncy, unless the debtor has a flat fee
arrangcmcnt or appears at the exanunatxon unrcprcsented Time absent
from work also places a pott-ntlal strain on the debtor’s cmployment rela-
t1onsh1p Although section ‘»25 protects 'the dcbtor from ' termination or
discrimination based solely" on the debtor’s’ filmg for a bankruptcy," con-

% Fep. R. Banks. P. 2004(e) ‘

86 See Sm.uvw, ET AL, supm note 37, at 151. In a study conducted using data compiled in the
Consumer Bankruptcy Project, March 1981 Current Population Sprvey the authors found the aver-
age family income of males filing for bankruptcy was only 818,973 as compared to the national
average family income for males of 826 329. The average family income of females filing for bank-

ruptcy was only $10,638, as compared to the national average faxmly income for females of $14,122.
Id.

%7 11 US.C. § 525 (1988).
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tinued absenteeism may adversely affect the debtors working environment
or chances for advancement.

The debtor is expected to incur these costs as part of the privilege of
a discharge in bankruptcy. These burdens and economic costs, however,
can be substantial, especially when a number of Rule 2004 examinations
are requested. Each Rule 2004 examination represents another occasion of
work missed, lost compensation, travel expenses, and attorney fees. In
other words, although protections and defenses to an improper reaffirma-
tion are available, potentially severe. economic costs remain. If the Rule
2004 examination is improper or unnecessary, the debtor should not be
subjected to the economic burdens of the examination. Court scrutiny is of
vital necessity to ensure the absence of abuse. ‘

VIL. 'ETHICAL CONSIDERATIONS AND SANCTIONS

Several ethical considerations are implicated by the misuse of Rule
2004 examinations, especially when the examinations are used to pursue
reaffirmations. When a, creditor’s attorney misuses a Rule 2004 examina-
tion for the sole purpose of pursuing a ‘;jcja;fﬁ:;xrjlatiorjl agreement or harass-

ing or coercing a debtor. in any other way, the attorney is abusing the
litigation process. An attorney also may be abusing the litigation process
when the attorney holds an exan nP.ﬁon merely to gather information
which is readily ayailable by less i s ive means, such as interrogatories
or a viewing of the court file. = . X ‘

When an attorney so abuses the }'liﬁ*gat;bn process, sanctions may be
applicable. Upon signing thelrcqgcsf to order a Rule 2004 examination,

that attorney certifies that the document was not filed “for any improper
iy s DR R AT !

purpose, such as to harass, or to cause unnecessary delay, or needless in-

SRPURIS I ‘

| s . » | g1l .
) dn“umstr tion of the case.”®® The attor-
ney also certifies that pursuant to, aw' reasona
 Fact ‘ Is9.0
SR i 1

crease in the cost of litigatio or administration of the case.”®*

hat, pursuant to,a, able inquiry, the document is

well grounded in fact and wan"am d|*® On evidence|to the contrary, Rule

9011 allows the court;to J}mPPS? s2 éﬁbﬁ}%ﬁndudln‘g“ “reasonable expenses

incurred because of the filing of the doctment, inclyding a reasonable at-
torney’s fee.”’®® N - -

In addition to a possible abuse of the litigation process, sanctions may

be applicable for violating a. prior bankruptcy order. Under section

362(a}(6), “any act to collect, assess, or r}:covexﬁ a claim against the

‘? " T ‘L:* EL S TR R J
w Feo, R Baxke P. 901, 0
®Id.
% Fep. R. Bankr. P. 9011.

71

o

L

7

0



1

11 or1or1orl

3 1 i

o1 0l

1

1

T

1

1

o

1

1994] Rule 2004 463

debtor” is 2 violation of the automatic stay.®* As discussed earlier, an at-
tempt by 2 creditor’s attorney to pursue a reaffirmation agreement is tech-
nically a violation of this provision. Section 362(h) states that a creditor’s
attorney Or any other individual can be sanctioned for “any willful viola-
dion of a stay provided by this section” in the amount of “actual damages,
including costs and attorneys’ fees, and, in appropriate circumstances, may
recover punitive damages.”®* Additionally, the attorney owes a- duty,
under DR 7-102 of the Code of Professional Responsibility, to represent
the interests of the client within the bounds of the law.** A deliberate
misuse of 2 Rule 2004 examination, in violation of the automatic stay,

would implicate this disciplinary rule.

VIII. ALTERNATIVES AND SAFEGUARDS

Rule 2004 examinations serve as an important and necessary tool for
discovering debtors’ assets and protecting creditors’ interests. The intent of
this article is not to suggest a limitation of the scope or availability of this
rule. Rather, this article is intended to engender an awareness of the po-
rential and actual abuses of the Rule 2004 examination and to suggest
that closer scrutiny by the courts is needed.

The court has discretion to order a Rule 2004 examination. Several
precautions can be taken by the court prior to ordering an examination.
The court could require more detail on the Rule 2004 application, such
as: whether the requesting party was present at the section 341 meeting;
the type and purpose of the information sought; or the reason the infor-
mation sought cannot be obtained through other less intrusive discovery
techniques. The court could also use its discretion to require the request-
ing party to first demonstrate that other less intrusive forms of discovery
have been made. Then, if information is still sought, order the Rule 2004
examination.

The court also has discretion to grant reaffirmation or deny reaffir-
mation requests. Through general or miscellaneous orders, or by local
rules, the court could require debtors to submit specific information with
their reaffirmation motions. Information such as the value of collateral
vis-a-vis the balance reaffirmed on the debt, as well as the debtor’s reason
for reaffirming, would help the court identify questionable reaffirmations.

A requirement that the requesting party record the Rule 2004 exam-

a1 11 U.S.C. § 362(a)6) (1988).
11 US.C. § 362(h) (1988).
& MopeL CODE OF PROFESSIONAL REsPoNnsiBiLITY DR 7-102 (1980).
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ination might further help reduce the potential for abuse. Here, a tran-
script would be available for court review if a question as to the voluntari-
ness of a reaffirmation or any other untoward conduct later arose.

Other solutions might involve providing more access to information at
the section 341 meetings. If the section 341 meetings are not affording
adequate time for each creditor to questxon the debtors, that situation can
be remedied by the U.S. Trustee If the information sought is still not
obtained at the section 341 mcetmg, then the Rule 2004 examination
would be available. : \

IX. CoNcLusioN

In conclusion, although Rule 2004 is a powerful and useful tool for
protecting the interests of creditors, the examination process is potentially
abusive. The ease of obtaining a Rule 2004 order, along with the broad
scope of the examination, makes the, Rule 2004 examination a desirable
tool for creditors’ attorneys. Used mpropcrly, however, the examination
can be coercive and expensive for the debtor. In order to protect debtors,
the examination process needs to be closely, scrutinized by the court. .

A T R

]

g

H
7

e

7

£



1

7

™ 1 o

1 )

1

3

1

[y

1

)

B | e

Aqendo Item >

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: SPECIAL MASTERS AND BANKRUPTCY RULE 9031
DATE: AUGUST 24, 1996

Bankruptcy Rule 9031, entitled "Masters Not Authorized,"
provides that Rule 53 of the Federal Rules of Civil Procedure
does not apply in cases under the Code. Rule 53 governs special
masters in civil cases (a copy of Rule 53 is attached). As
indicated in the committee note to Bankruptcy Rule 9031, "[t]lhis
rule precludes the appointment of masters in cases and
proceedings under the [Bankruptcy] Code."

At the request of the Committee on the Administration of the
Bankruptcy System ("Bankruptcy Administration Committee"), the
Advisory Committee 6n Bankruptcy Rules at its September‘1995
meeting considered a suggestion that there be authorization to
appoint special masters in bankruptcy caées and proceedings. In
rejecting the suggestion, the consensus of the Advisory
Committee, as reported in the minutes of the meeting, was that a
special master "is too reminiscent of the former bénkruptcy
referee and that adequate alternatives exist in the(authority to
appoint a trustee and an examiner."

At its June 1996 meeting, the Bankruptcy Administration
Committee approved the recommendation of its Subcommittee on Long
Range Planning that:

"The Advisory Committee on Bankruptcy Rules be
requested to reconsider its earlier decision declining

to recommend amendment of Rule 9031 of the Federal
Rules of Bankruptcy Procedure to permit the appointment



of special masters in bankruptcy cases and
proceedings."

As indicated in a footnote in the Bankruptcy Administration
Committee’s report to the Judicial Conference, the Federal
Judicial Center ("FJC") was asked to stud§ the issué‘of
appointing special masters in bankruptcy cases and proceedings as
it relates to the goal of improved case management. As a result
of its study, the EJC recommended that "Rule 9031 be amended to
eliminate its prohibition on the authority of the district judges
and bankruptéy judges to appoint special masters in bankruptcy
cases and proceedings and that it instead provide procedures for
such appointments in rare and unusually complex cases and
proceedings under the Bankruptcy Code akin to the procedures
established in Rule 53 of the Federal Rules of Civil Procedure
for rare and unusually complex civil litigation in the district
court."”

The report of the FJC is éttached and should be read in its
entirety. it provides valuable information and legal analysis
regarding special masters. In sum, the report concludes that
"there is no compelling reasons why a procedu?al rule should
prohibit the inherent judicial authority to appoint a special
master in unusually complex cases and proceedings under the
Bankruptcy Code. Therefore, absent an express statutory
prohibition, the United States district judges and bankruptcy
judges should‘not be prevented by a procedural rule from
appointing special masters in unusually complex bankruptcy cases
and proceedings." The report also concludes that "the authority
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to appoint a special master would accord with the explicit
congressional intent that bankruptcy judges manage their cases
and proceedings effectively."

With all due respect for the fine work of the Bankruptcy
Administration Committee and the FJC, it is my opinion that Rule
9031 should not be abrogated or amended to permit the appointment
of special masters in bankruptcy cases and proceedings. 1In
contrast to the FJC’s reasoning, I believe that the appointment
of a special master in a bankruptcy case or proceeding -- either
by a district judge or a bankruptcy judge -- would be
inconsistent with the spirit, if not the letter, of the statutory
scheme governing bankruptcy jurisdiction and related policy
concerns.

I also base my recommendation, in part, on the absence of
any empirical evidence or other indication that there ig a
demonstrated need for special masters in bankruptcy cases and
proceedings. Are there any specific cases in which the system
has suffered because of the inability to appoint a special
master? What types of issues or proceedings should be referred
to a special master? Is there evidence that the bankruptcy
system would be improved by the appointment of special masters?
Are bankruptcy judges unable to perform the judicial function in
complex cases in the absence of special masters? As a practical
matter, is something "broken" because of the inability to appoint
special masters? The FJC report on special masters provides

valuable legal analysis, but does not contain empirical data or



other information regarding these practical questions.

The "Survey on the Federal Rules of Bankruptcy Procedure"
conducted by the Federal Judicial Center in connection with the
Advisory Committee’s Long-Range Planning Subcommittee, and
published in 1996, was a comprehensive survey designed to learn
the views of judges, practitioners, professors, court personnel,

and other participants in the bankruptcy system concerning the

Bankruptcy Rules. In particular, recipients were asked questions

to determine if there is dissatisfaction with the Rules and to
pinpoint those Rules or areas that need reform. As a result of
the survey -- based on the 720 responses received from more than
3,000 recipients of the questionnaire -- the Subcommittee
identified certain areas of the Rules for possible study,
including motion practice and attorney ethics. Most important
for this discussion is the fact that Rule 9031’s prohibition on
special masters was not identified by survey respondents as an
area that has caused problems or is in need of change. The
silence regarding special masters or Rule 9031 in the FJC's
published results of the survey indicates that, in the view of
the bench and bar, Rule 9031 is not something that is broken and
in need of fixing.

Special Masters and Civil Rule 53°

Before discussing the statutory provisions governing
bankruptcy courts, I want to mention two features of Civil Rule
53 regarding special masters that may be relevant to this

discussion:
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(1) Compensation for a special master "shall be fixed by the
court, and shall be charged upon such of the parties or paid out
of any fund or subject matter of the action."

(2) In an action to be tried without a jury, "the court
shall accept the master’s findings of fact unless clearly
erroneous."

The Statutory Scheme Governing Bankruptcy Jurisdiction

Under 28 U.S.C. § 1334, federal district courts have
exclusive jurisdiction of all cases under title 11, as well as
non-exclusive jurisdiction of all civil proceedings arising under
the Bankruptcy Code, or arising in or related to cases under the
Bankruptcy Code. As the FJC report indicates, Congress did not
intend district courts to exercise such jurisdiction in most
cases; title 28 U.S.C. § 157(a) permits district courts to refer
bankruptcy cases and proceedings to the bankruptcy judges in that
district. Congress contemplated that bankruptcy cases and
proceedings ordinarily would be referred to the bankruptcy court
as a specialized court.

Section 157 is specific on the role of the bankruptcy judge
when a reference is made by the district court, depending on
whether the proceeding is core or noncore. If a proceeding is
core, the bankruptcy judge may "hear and determine" the matter
subject fo traditional appellate review in the district court or
bankruptcy appellate panel. If a proceeding is noncore, unless
the parties consent otherwise, the bankruptcy judge may "hear"

(but not "determine") the matter and submit proposed findings of



fact and conclusions of law to the district court where, if an
objection is filed, the district court hears the matter de novo.

For both core and noncore proceedings, there is already an
extra layer of litigation in bankruptcy cases -- not found in
most other types of cases in federal courts. -- that adds to the
expense and delay in bankruptcy litigation. Proceedings may be
litigated at the bankruptcy court, district court or BAP, court
of appeals, and the Supreme Court levels. It is not surprising
that suggestions have been made to remove one of the layers of
appellate review (such as the district court or BAP).' In
contrast to the bankruptcy system, other federal litigation
involves only three levels: the district court, the court of
appeals, and the Supreme Court.

Another significant feature of the Bankruptcy Reform Act of
1978 -- cénfirmed and implemented nation-wide with the adoption
of the permanent United States Trustee Program in 1986 -- is the
recognition that bankruptcy judges should not be appointing
officials or professionals that are compensated by the estate.
The United States trustee, a member of the Executive Branch,
appoints trustees and examiners. Moreover, whenever any

professional person or official is compensated by the estate, the

lThe National Bankruptcy Review Commission has been
considering making a recommendation to Congress that the current
system, which provides two appeals as of right from final orders of
a bankruptcy judge, be changed to eliminate district court review.
In explaining its reasons for the recommendation, the Commission
noted that "a bankruptcy litigant has access to more appeals than
almost anyone else in the federal system and parties with greater
resources have a distinct advantage." 28 Bankr. Ct. Dec. Weekly
News & Comment 12 (June 11, 1996).
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Code contains provisions dealing with such compensation and the
Rules govern the procedural requirements to be followed. See,
e.g., Code § 327-330; B. Rule 2016. Neither the Code nor the
Rules provide for compensation of special masters by the estate.
Appointment of Special Masters by Bankruptcy Judges

If a proceeding is "core," the bankruptcy judge may "hear
and determine" the matter. Does that mean that the bankruptcy
judge may refer a core matter to a special master to be heard,
giving the special master’s factual findings only "clearly
erroneous" review? There is no indication that Congress so

intended.? Moreover, if a special master is appointed by the

? At least one appellate court has construed the words "hear
and determine" narrowly to preclude the judge from delegating that
authority. Before the Bankruptcy Reform Act of 1994 explicitly
granted bankruptcy judges power to conduct jury trials under
certain circumstances, the Court of Appeals for the Tenth Circuit,
in In re Kaiser Steel Corxp., 911 F2d 380 (10th Cir. 1990), focused
on the language "hear and determine” in holding that bankruptcy
judges could not preside over jury trials. \

"A literal <reading of this language [‘hear and
determine’] indicates that Congress granted the
bankruptcy Jjudges the personal power to hear and
determine cases. The personal nature of the power to
'hear and determine’ cases does not implicitly authorize
the bankruptcy judge to delegate his or her duty to make
final factual determinations to a jury; in fact, it
suggests the impropriety of such delegation."

911 F2d at 391. For other decisions holding that bankruptcy judges
did not have statutory authority to conduct jury trials before the

1994 Reform Act, see, i.e., In re Stansbury Popular Place, Inc., 13

F3d 122 (4th Cir. 1993); In re United Missouri Bank of Kansas Citv,
N.A., 901 F2d 1449 (8th Cir. 1990) (bankruptcy judge may not

conduct jury trials under governing jurisdictional statutes).
Contra, In re Ben Cooper, 896 F2d 1394 (2d Cir. 1990) (bankruptcy
court may conduct jury trial in core proceeding). The reasoning of
the Tenth Circuit in Kaiser Steel would support the conclusion that
a bankruptcy judge’s delegation to a special master of the
authority to "hear and determine" a core matter -- subject to

7




bankruptcy judge in a core matter, that would introduce another
layer of litigation. A core proceeding would be tried before a
special master, then reviewed by a bankruptcy judge on a clearly
erroneous standard, then reviewed by the district. court,. the
court of appeals, and possibly the Supreme Court. It is doubtful
that Congress intended such a result, or that such a cumbersome
multi-level process would result in greater speed and less cost
to the parties.

If a proceeding is "noncore", there are additional problems
with the appointment of a special master by a bankruptcy judge.
The special master hearing the matter would file a report of
proposed findings with the bankruptcy judge and, i1if Rule 53
applies, the bankruptcy judge would consider whether the factual
findings are "clearly erroneous." I question whether that is
consistent with 28 U.S.C. § 157‘s requirement that the bankruptcy
judge hear the matter and make proposed findings. If the
bankruptcy court adopts the special master’s findings, they would
be submitted to the district court as the bankruptcy judge’s
findings subject to de novo review at the district court level.
In essence, aftef two heérings (one before the special master,
and one before the bankruptcy judge reviewing the special
master’s findings), the parties could be starting all over again

in a de novo hearing before the district court. The time and

review by the bankruptcy judge on only a "clearly erroneous"
standard as provided in Civil Rule 53 -- would be an invalid
delegation.
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expense involved in such a procedure would be inconsistent with
the goal of securing the "just, speedy and inexpensive
determination" of cases and proceedings. B. Rule 1001.

I also question whether it makes sense to permit a special
master -- who performs a judicial function that otherwise would
be performed by the bankruptcy judge at no expense to the estate
-- to be paid by the bankruptcy estate. 1In contrast to most
nonbankruptcy federal litigation, bankruptcy cases involve
insolvent estates with limited funds needed for reorganization or
distributions to creditors. As mentioned above, the Code is very
specific on the officials and professionals entitled to be paid
by the estate. See, e.g., Code §§ 327-330, 1103.

In addition, in a chapter 11 case (where most complex
proceedings arise), the Code provides for the appointment of an
examiner selected by the United States trustee and paid by the
estate to investigate the debtor "as is appropriate" and to make
findings in a report to the court{ Although the appointment of
an examiner under § 1104 is limited to chapter 11 cases in which
a trustee has not been appointed, and the powers of an examiner
may not be the same as those of a special master under Civil Rule
53, in fact examiners have been appointed for the purpose of
investigating, deposing witnesses, and making findings on complex
issues regarding leveraged buyouts (e.g., Revco) or products
liability (e.g., A.H. Robins). I suggest that in most situations
in which the complexity of the issues would warrant a special

master, the appointment of a examiner -- selected by the United




States trustee in accordance with the statute -- would serve the
purpose of assisting the court in a way that is similar to the
services of a special master.

Moreover, although the types of issues that would be
referred to a special master in bankruptcy proceedings have not
been described in the Bankruptcy Administration Committee’s:
report or the FJC report, the use of a special master in
connection with the allowance of numerous or complex claims
against the estate may not be warranted because of § 502 (c) of
the Code. That section permits courts to estimate -- rather than
finally determine -- contingent or unliquidated claims so as to
avoid unduly delaying the administration of the estate.® Since
bankruptcy courts may hold limited mini-trials or use other
abbreviated procedures for the purpose of estimation of claims to

avoid delays,® is there really a need to refer claims disputes

3 See, e.g., In re Brints Cotton Mktg., Inc., 737 F2d 1338
(5th Cir. 1984) (court of appeals upheld bankruptcy court’s
estimation of the value of 1,200 unliquidated "on-call" cotton
contracts) . :

‘For example, see Baldwin-United Corp., 55 BR 885 (Bankr. S.D.
Ohio 1985), where brokers who had marketed deferred annuities

issued by insurance companies owned by the debtor corporations
filed proofs of claim for contribution and indemnity with regard to
annuity holders’ claims against them. Each claim against the
debtors was contingent and unliquidated in that there was no
determination that the brokers were liable to annuity holders or
that the debtors were liable to the brokers. It was undisputed that
a final determination of these claims could not be made for several
years, thus unduly delaying the administration of the chapter 11
cases. The bankruptcy court emphasized that "estimation does not
require that a bankruptcy judge be a clairvoyant. The court need
only arrive at a reasonable estimate of the probable value of the
claim." Id. at 898. Because a formal trial on the merits "would
eviscerate the purpose underlying § 502(c)," the court ordered
procedures for the estimation hearing "generally consistent with
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to a special master?

Appointment of Special Master by a District Judge

I also do not believe that the Rules should be amended to
permit the appointment of a special master by a district judge in
bankruptcy cases and proceedings.

First, the statute specifically provides for the referral of
these cases and proceedings to a bankruptcy judge. I do not
think that a district court should be able to bypass 28 USC § 157
by referring a complex proceeding -- whether core or noncore --
to a special master.

Second, with respect to a core proceeding referred to the
bankruptcy court, the bankruptcy judge "hears and determines" it
and the district judge sits as an appellate court applying
traditional appellate review standards. I believe it would be
inappropriate for the district judge to delegate to a special
master the task of sitting as an Article III appellate court to
review the bankruptcy judge’s orders and judgements.® I also
think that the district court’s délegation to a special master of

an appeal would create unnecessary expense and delay in the

the concept of a summary jury trial." Id. at 899. The procedures
called for no jury, allowed live testimony by one witness per
party, set a discovery cutoff date, and allotted two days for the
hearing.

It may be useful for the Committee to know that, in 1994,
new Rule 48 ("Masters") was added to the Federal Rules of Appellate
Procedure to permit the appointment of a special master "to make
recommendations as to factual findings and disposition in matters
ancillary to proceedings in the [court of appeals]." For your
information, I enclose a copy of Appellate Rule 48 and the
committee note.

11
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appellate process. b
Third, if a complex noncore proceeding were to be referred
to a special master by the district judge after the bankruptcy

judge hears it and submits proposed findings of fact and

conclusions of law to the district court, the district court
would not be hearing the matter de novo as required by 28 USC § %ﬁ

157, but would be reviewing a special master’s findings on a

clearly erroneous standard.

Even if the "clearly erroneous" standard now present in gﬂ
Civil Rule 53 were not applicable in bankruptcy proceedings, the )
o
extra layer of litigation introduced by referral of a matter to a éj
special master after it was heard by a bankruptcy judge probably -
would be an unfortunate increase in delay and expense for all N
parties. ET
{
Personal Inijury and Wrongful Death Claims -
There is one statutory exception to the usual claims EE
resolution process that is worth discussing separately. Under 28 ™
U.s.C. § 157(b) (2) (B), the liquidation or estimation of personal ii
injury tort and wrongful death claims for purposes of {j
distribution are not core matters. Also, under 28 U.S.C. § h
157 (b) (5), these claims must be tried in the district court, not g}

the bankruptcy court. It can be argued that, in complex cases,

M

special masters may be warranted for these claims because they

may not be referred to the bankruptcy court for trial. However,

0
b
for the reasons discussed below, I am not yet persuaded that,

l
even for these proceedings, special masters are necessary. ?;

H
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First, 28 U.S.C. § 1411 (a) preserves the right to trial by
jury for personal injury and wrongful death claims, and Civil
Rule 53(b) permits special masters in jury cases only where
issues "are complicated." In the vast majority of bankruptcy
cases, I believe that such issues are not complicated (slip and
fall cases, etc.).

Second, courts have interpreted 28 U.S.C. § 157 (b) (5)
narrowly. Several courts have held that § 157(b) (5) does not
mandate an early trial. Rather, bankruptcy courts may continue to
estimate these claims for the purpose of facilitating the
formulation of a reorganization plan.® If trials become
necessary, I do not know of any reason why a district court could
not refer these proceedings to a bankruptcy judge for discovery,
other pretrial matters, and for the approval of settlements under
Rule 9019, thus reducing the burden on district courts.

Third, 28 USC § 1334(c) (1) allows district courts to
exercise discretion to abstain from hearing a particular
proceeding. Courts have held that this abstention power enables
district courts to leave to state courts the trial of personal

injury and wrongful death claims that may not be referred to the

® See In re Johns-Manville Corp., 45 BR 827 (SDNY 1984); In re
UNR Indus., Inc., 45 BR 322 (ND Il11l. 1984). See also In re Farlev,
146 BR 748 (ND Ill. 1992) (bankruptcy court may estimate personal
injury claims for the purpose of determining voting rights and plan
feasibility in connection with confirmation of a chapter 11 plan) ;
In re Aquaglide ‘N’ Dive Corp., 85 BR 545 (Bankr. 9th Cir. 1987);
In re Poole Funeral Chapel, Inc., 63 BR 527, 533 (ND Ala. 1986)
("[Tlhe estimation of claims, including the estimation of personal
injury tort claims for the purpose of confirming a plan under
Chapter 11, is a core proceeding as to which Movants are not
entitled to a trial by jury."). »

13




bankruptcy court for trial.’

Fourth, I believe that in chapter 11 cases involving mass
product liability or toxic tort personal injury and wrongful
death claims -- which would be the most likely candidates for the
appointment of a special master -- reorganization plans could
provide for claims resolution procedures, nonjudicial tribunals,
or trust mechanisms that greatly reduce or eliminate the volume
of jury trials in district court. 1In 1994, § 524 (g) was added to
the Code to expressly permit in asbestos cases the kind of trust
mechanism that was used in the Johns-Manville case, and to
enforce injunctions against asbestos-related actions against the
debtor where claims may be asserted against a trust in accordance
with a chapter 11 plan. See § 524(g) (1) (B).

Finally, I am not aware of any particular cases in which a
district court has needed the services of a special master to
resolve numerous personal injury and wrongful death claims under
28 U.S.C. § 157(b) (5). Unless and until it is demonstrated that
there is a need for special masters to assist district courts in
the trial of these matters, I would not recommend abrogating or

amending Rule 9031.

7 Gee In re Pan Am. Corp., 950 F2d 839, 844 (2d Cir. 1991)
(district court had authority to abstain from hearing wrongful
death actions pending in state court and arising out of airplane
crash in Scotland; "Despite the apparently mandatory ‘shall order’,
section 157 (b) (5) has consistently been construed to recognize
discretion in district courts to leave personal injury cases where
they are pending."); In re White Motor Credit Corp., 761 F2d 270
(6th Cir. 1985) (suggesting that the district court’s power to
abstain may be utilized in referring thousands of tort cases to
forums other than bankruptcy courts). .
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Validity of Rule 9031

The FJC report also questions the validity of Rule 9031 in
view of the "inherent power" of federal courts to appoint special

masters. The report cites U.S. v. National City Bank of New

York, 83 F.2d 236, 238 (2d Cir. 1936), (which focused on setoff
rights, rather than special:masters) for the proposition that "no
rule of court, even if so intended, can restrict jurisdiction.®
Although the quoted language is correct, I do not think that Rule
9031 affects the jurisdiction of the district court or the
bankruptcy court.

I also respectfully disagree with the FJC’s statement that
"[i]lf the district court does indeed possess the inherent
authority to appoint a special master in the appropriate context,
any rule abridging that power would appear to be an abuse of the
rule making process." First, it could be argued that if Civil
Rule 53 -- which restricts the use of special masters -- is a
valid rule, then Rule 9031 may be viewed as merely supplementing
Rule 53 by, in essence, saying that a bankruptcy case or
proceeding is not the appropriate context in which to appoint a
special master. As discussed above, the unique jurisdictional
framework in which a specialized bankruptcy court may hear
matters referred by the district court justifies a rule that
determines that special masters are not necessary for bankruptcy-
related matters.

Second, the "inherent power" to appoint a special master is

not unlimited. In Ex Parte Peterson, 253 U.S. 300, 312 (1920),

15




which is cited in the FJC report as "the most often citgd case
supporting the proposition that the court has the inherent
authority to appoint special masters,” the Supreme Court, after
pointing‘qut‘that<there was no 1egislation either forbidding or
authorizing the court to appoint an auditor, wrote that "Courts

have (at least in the absence of legislation to the contrary)

inherent power to provide themselves with appropriate instruments
required for performance of their duties... This power includes
authority to appoint persons unconnected with the court to aid
judges in the performance of specific judicial duties, as they
may arise in the progress of the case.” [emphasis added] .
Clearly, the Court’s finding of inherent power to appoint the
auditor in that case was influenced by the lack of any
legislation on that issue. Would the Supreme Court consider
Bankruptcy Rule 9031 -- promulgated by the Supreme Court pursuant
to the Rules Enabling Act -- to be "legislation to the contrary?"
It appears to me that whatever inherent authority courts have to
appoint special masters could be limited or eliminated by
national rule.

The FJC report also questions whether Rule 9031 applies to
"proceedings" as well as "cases." Although the report correctly
notes the difference between cases and proceedings, the Advisory
Committee Note to the rule clarifies that it is intended to apply
to both cases and proceedings. When a Bankruptcy Rule applies or
precludes the application of a particular federal rule, it is

common for the term "cases" to be used to include "proceedings"
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arising in or related to a case. For example, Rule 9017 provides

that the Federal Rules of Evidence apply in "cases under the
Code," yet there is no doubt that the Federal Rules of Evidence
apply in adversary proceedings.

Alternatives for the Committee

There are several alternatives for the Advisory Committee:
(1) Do Nothing. For the reasons discussed above, I recommend
that the Committee take no action at this time with respect to
Rule 9031 and special masters.

However, if the Committee disagrees with that approach and
wishes to amend the Rules to permit the appointment of special
masters, there are a number of alternatives that the Committee
may wish to consider, including the following:

(2) Amend Rule 9031 to permit the district court to appoint a
special mﬁster in accordance with Civil Rule 53 only in
connection with personal injury and wrongful death claims tried

under 28 U.S.C. § 157(b)(5). This alternative would keep the

LA T S T A U S T N DR O N B

present prohibition on the appointment of special masters, except
for the narrow category of claims that may not  be referred to the

bankruptcy court for purposes of trial. If the Committee decides

7

1 1

1

to permit special masters, I would recommend that this
alternative be adopted.

(3) Amend Rule 9031 to permit only district courts (mot

bankruptcy courts) to appoint a special master in accordance with

Civil Rule 53, except when the district court is sitting as an

appellate court. This category of proceedings includes, but is

17




broader than, the category under the prior alternative. The
rationale for this alternative is that it would give a district
court sitting as a trial court the same power to appoint a
special master in bankruptcy proceedings as it has in other
cases, but not when it is sitting as an appellate court.

(4) Amend Rule 9031 to permit only district courts (not
bankruptecy courts) to appoint a special master in accordance with
Civil Rule 53 when exercising original jurisdiction; and adopt a
new rule in Part VIII that provides for the appointment of a
special master for appeals similar to Appellate Rule 48. This
alternative is the same as alternative number 3, except that it
conforms to Appellate Rule 48 (copy attached) which provides for
special masters "to make recommendations as to factual findings
and disposition in matters ancillary to proceedings in the [court
of appeals]." This would permit the district court hearing an
appeal, or the BAP, to refer ancillary matters to a special
master.

(5) Adopt one of the above alternatives, but limit the district
court’s power to appoint special masters to adversary proceedings
(rather than contested matters). Adversary proceedings are
designed to conform to traditional district court litigation.
article VII of the Rules (Adversary Proceedings), which
incorporates by reference many of the Civil Rules, could be
amended to provide that Civil Rule 53 applies in adversary
proceedings when it is pending in the district court.

(6) Amend Rule 9031 to expressly permit bankruptcy judges and
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district judges to appoint special masters in accordance with
Civil Rule 53, and Amend Part VIII to give district courts and
BAPs the power to appoint special masters consistent with
Appellate Rule 48. This alternative would give bankruptcy
courts, district courts, and BAPs the same power to appoint a
special master that the district court has (and, when sitting as
an appellate court, that the court of appeals has) in other types
of federal cases. The Committee should be aware, however, that
Civil Rule 53 (f) recognizes that a matter may be referred under
Civil Rule 53 to a Magistrate Judge. If the Committee favors
this alternative, it also should decide whether a bankruptcy
judge could or should be authorized to refer a matter to a

Magistrate Judge.
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AGENDA T1ITEM B.3

ATTACHMENT A
THE FEDERAL JUDICIAL CENTER JUNE 1996

THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, DC 20002-8003

RESEARCH DIVISION TEL.: 202-273-4070
FAX: 202-273-4021

MEMORANDUM TO THE COMMITTEE ON THE ADMINISTRATION OF
THE BANKRUPTCY SYSTEM

SUBJECT: Appointment of Special Masters in Bankruptcy Cases and
Proceedings

BACKGROUND

Based on the report of its Subcommittee on Long Range Planning, in
1995 the Bankruptcy Committee referred to the Advisory Committee on
Bankruptcy Rules a recommendation that Federal Rule of Bankruptcy
Procedure 9031 be repealed so that a special master could be appointed in
bankruptcy cases and proceedings. (See Recommendations IIIA2c, IITE2a, and
IIIF2e of the Final Report and Recommendations of the Long Range Planning
Subcommittee, June 1993).

At its September 1995 meeting the Advisory Committee on Bankruptcy
Rules rejected the proposal for special masters in bankruptcy cases and
proceedings as being "too reminiscent of the former bankruptcy referee"
system and unnecessary in light of existing statutory authority to order the
appointment of a trustee or an examiner.

In subsequent recognition of its fact that its recommendations for
special masters in bankruptcy cases and proceedings differed in important
ways from the traditional concept of a special master, the Bankruptcy
Comimittee thereafter requested the Federal Judicial Center to analyze the
relevant statutes and rules, case law, and treatises that would support the use
of a traditional special master, with the expectation that the Committe can
request that the Advisory Committee consider an amendment to Rule 9031 to
provide procedural guidance for the appointment of the more traditional type
of special master.



DISCUSSION

The Committee has queried whether it should recommend that FED R.
BANKR. P. 9031! be amended to eliminate its prohibition on the authority of
United States district judges and bankruptcy judges to appoint special masters
in rare and unusually complex cases and proceedings under the Bankruptcy
Code and that it instead provide procedures for such appointments, akin to
the procedures éstablished in FED. R. CIv. P. 53 complex civil litigation in the

district court.?

1FED. R. BANKR. P. 9031 is styled “Masters Not Authorized"” and provides as follows:

“Rule 53 FED. R. C1v. P. does not apply in cases under the Code.” (emphasis
added.)

2ComPAREFED. R. C1v. P. 53 which provides in relevant part as follows:

“(a) Appointment and Compensation. The court in which any action is
pending ma¥ ?point a special master therein. As used in these rules, the word

master’ includes a referee, an auditor, an examiner, and an assessor. The
compensation to be allowed to a master shall be fixed 12' the court, and shall be
charged upon such of the parties or paid out of any fund or subject matter of the
action, which is in the custody and control of the court as the court may direct;
grovided that this provision for compensation shall not a%ﬁly when a United

tates magistrate judge is designated to serve as a master. The master shall not
retain the master’s report as security for the master’s compensation; but when the
party ordered to pay the compensation allowed by the court does not pay it after
notice and within the time prescribed by the court, the master is entitled to a writ
of execution against the delinquent party.

“{b) Reference. A reference to a master shall be the exception and not the rule.
In actions to be tried by a jury, a reference shall be made only when the issues are
complicated; in actions to be tried without a jury, save in matters of account and of
difficult computation of damages, a reference shall be made only upon a showing
that some exceptional condition requires it. Upon the consent of the parties, a
magistrate judge may be designated to serve as a special master without regard to
the provisions of this subdivision.

“(c) Powers. The order of reference to the master may specify or limit the master’s
powers and may direct the master to reéaort only upon particular issues or to do or
perform particular acts or to receive and report evidence only and maz' fix the time
and place for beginning and closing the hearings and for the filing of the master’s
report. Subiject to the specifications and limitations stated in the order, the master
has and shall exercise the power to regulate all proceedings in every hearing
before the master and to do all acts and take all measures necessary or proper for
the efficient performance of the master’s duties under the order. The master may
require the production before the master of evidence upon all matters embraced in
the reference, includinf the production of all books, papers, vouchers, documents,
and writings applicable thereto. The master may rule upon the admissibility of
evidence unless otherwise directed by the order of reference and has the authority
to put witnesses on oath and may examine thiem and may call the parties to the
action and examine them upon cath. When a party so requests, the master shall
make a record of the evidence offered and excluded in the same manner and subject
to the same limitatioris as provided in the Federal Rules of Evidence for a court
sitting without a jury.”
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Special masters traditionally have been appointed in Federal and State
courts in exceptionally complex civil litigation for various reasons to
accomplish a number of desired results. For example, under FED. R. CIV. P.
53(b) the United States district court may utilize a special master to determine
matters of account and difficult computations of damages. Special masters
also have been used effectively by district courts in asbestos litigation and in
the discovery process generally, including discovery in a patent litigation

context, where the following statement has been made:

“At the initial conference, the court should ascertain the extent to which

discovery will be sought of matters that may be protected by the attorney-

client privilege or work product doctrine and, if so, whether disclosure will be

resisted. Use of a special master may be warranted if such disputes will be

extensive and cannot be resolved by considering a few specimen documents.”
MANUAL FOR COMPLEX LITIGATION § 33.64 (3d ed. 1995).

In exceptionally complicated civil litigation, the district court may
utilize a special master to conduct settlement conferences and to supervise
the discovery process involving voluminous, highly technical, or sensitive
discovery requests where no judicial expertise is required.3 It seems wasteful
to require a judge to oversee repeated disputes over discovery requests that
could be handled more expeditiously and equally as effectively by a special
master. See, In re "Agent Orange” Product Liability Litigation, 94 F.R.D. 173
(E.D.N.Y. 1982).

In contrast, a trustee or an examiner under the Bankruptcy Code is not
equipped to perform the same functions as a special master. Bankruptcy
trustees .and chapter 11 examiners are appointed in "cases" and not specific

litigated disputes or "proceedings" (discussed more fully, infra.) See, 11 U.S.C.
§§ 704, 1104, and 1106; see also 11 U.S.C. §§ 1202 and 1302. By virtue of 11

3See, Wayne D. Brazil, Referring Discovery Tasks to Special Masters: Is Rule 53 a Source of Authority and
1§E P! ty

Restrictions? 1983 AM. B. FOUND. REs. J. 143 (1983).



U.5.C. § 323(a), a bankruptcy trustee is the statutory representative of the
estate created by 11 U.S.C. § 541(a) and has broad investigatory and reporting
obligations imposed by the Bankruptcy Code.4

11 U.S.C. § 1104 governs the appointment of a trustee or an examiner
in a chapter 11 case. 11 U.S.C. § 1104(a) provides that, for cause, the
bankruptcy court may remove the debtor in possession and order the United
States trustee to appoint a trustee to operate or liquidate the debtor’s business
and perform the statutory duties required by 11 U.S.C. § 1106(a) and 28 U.S.C. §
959(b). 11 U.S.C. § 1104(c) provides that the bankruptcy court may order the
United States trustee to appoint a chapter 11 examiner to conduct on behalf of
the estate and creditors an "investigation of the debtor as is appropriate,
including an investigation of any allegations of fraud, dishonesty,
incompetence, misconduct, mismanagement, or irregularity in the

management of the affairs of the debtor of or by current or former

411UscC. § 704 is styled “Duties of Trustee” and in its entirety sets forth all the statutory duties as follows:
“The trustee shall -

(1) collect and reduce to money the property of the estate for
which such trustee serves, and close such estate as
expeditiously as is compatible with the best interests of parties
in interest;
(2) be accountable for all property received;
(3) ensure that the debtor shall perform his intention as
specified in section 521(2)(B) of this title;
(4) investigate the financial affairs of the debtor;
(5) if a purpose would be served, examine proofs of claims and
object to the allowance of arg' claim that is improper;
(6) if advisable, oppose the discharge of the debtor;
(7) unless the court orders otherwise, furnish such information
concerning the estate and the estate's administration as is
requested by a party in interest; ,
(8) if the business of the debtor is authorized to be operated,
file with the court, with the United States trustee, and with any
governmental unit charged with responsibility for collection or
determination of any tax arising out of such operation, periodic
reports and summaries of the operation of such business,
including a statement of receipts and disbursements, and such
other information as the United States trustee or the court
requires; and
(9) make a final report and file a final account of the
administration of the estate with the court and with the United

States trustee.”
11 US.C.§704.
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management of the debtor....” See 11 U.S.C. § 1106(b) for the statutory duties
of a chapter 11 examiner.

Although the bankruptcy court may, for cause, order the United States
trustee to appoint an examiner in a chapter 11 case, it may not do so in a case
or proceeding under chapter 7, 9, 12, or 13.> The roles, duties, and
responsibilities of bankruptcy trustees and examiners are significantly
different from those of special masters and are not adequate alternatives to
the appointment of special masters (and vice versa). Compare FED. R. CIV. P.
53(c). Unlike the trustee or examiner whose undivided loyalty is to the
bankruptcy estate, the special master is a representative of the court, whose
conduct is subject to control and supervision of the court. United States v.
Manning, 215 F. Supp. 272, 293 (W.D. La. 1963). Special masters have "the
duties and obligations of a judicial officer." Id. (quoting In re Gilbert, 276 U.S.
6, 9 (1928)). Accordingly, unlike trustees and examiners who are appointed
and supervised by the United States trustee under 28 U.S.C. § 586, it is the
court, and not the United States trustee, that should appoint a special master.

That the roles of a special master and a bankruptcy trustee or an
examiner are substantially different is especially illuminated by the fact that a
special master may be appointed in complicated two-party type lawsuits® or
class actions? to accomplish special and limited results. Bankruptcy trustees

and examiners perform more comprehensive acts for the benefit of the

SThat is, the statutory authority under 11 U.S.C. § 1104 for the appointment of an examiner is confined to chapter 11
by virtue of 11 U.S.C. §§ 103 and 901. There are no statutory provisions for the appointment of an examiner in cases
or proceedings under chapters 7, 9, 12, and 13 of the Bankruptcy Code.

6_I§ is observed, for example, that a bankruptcy trustee or an examiner is not a “party in interest” in two-party
litigation under 11 U.S.C. §%23(a)(1) - (17). Inre Farmer, 786 F.2d 618 (4th Cir. 1986). Computation of damages may be
a serious problem in a rare proceeding under section 523(a).

7FED. R. BANKR. P. 7023 is styled “Class Proceedings” and provides that FED. R. CIv. P. 23 applies in adversary
proceedings. By virtue of FED. R. BANKR P. 9014, the bankruptcy court may direct that Rule 7023 apply in a contested
matter. Computation of damages may be a serious problem here as well.



section 541(a) estate and all creditors. In complex commiercial cases or
proceedings, among others, the use of special masters may conserve
substantial judicial resources, thus adding a great deal to effective, sound, and
enhanced case management.8

It has been suggested that FED. R. CIV. P. 53 is not applicable to pretrial
phases of a civil lawsuit and that the district court is free under its inherent
powers to appoint a special master, even in the absence of a governing
procedural rule (e.g., Rule 53). . Connecticut Importing Co. wv. Frankfort
Distilleries, Inc., et al, 42 F. Supp. 225 (D. Conn. 1940). The court’s
appointment of and referral to a special master is a creature of equity. "It is
the general rule applicable in equity that even in the absence of a statute
authorizing it, an equity court has inherent power to enter an order of
compulsory reference.” 27 AM. JUR. 2d Equity § 225 (1966).

FED. R. CIv. P. 53 is a modification of former Equity Rule 68
(Appointment and Compensation of Master) and former Equity Rule 59
(Reference to Master-Exception, Not Usual). See the 1937 adoption of the
Advisory Committee note accompanying FED. R. CIV. P. 53. The purposefully
non-mechanical nature of equity permits Federal judges the case
management flexibility under special circumstances to appoint a special
master. It should be emphasized that the United States bankruptcy court is a
court of equity. See Bank of Marin v. England, 385 U.S. 99, 103 (1966). In
Curtis v. Loether, 415 U.S. 189, 195 (1974), the Supreme Court characterized
the bankruptcy court as a “specialized court of equity.”

It indeed is peculiar that the bankruptcy court and the district court, as
courts of equity, are prohibited by a procedural rule (FED. R. BANKR. P. 9031)

See, Wayne D. Brazil, Special Masters In Complex Cases: Extending The Judiciary Or Reshaping Adjudication? 53 U.

8
CHL L. REV. 394 (1986).
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from appointing a special master and utilizing one of equity's oldest and most
useful case management tools in carrying out their duties and responsibilities
and exercising their inherent judicial authority under the Bankruptcy Code.
The Supreme Court and the Congress understandably hold bankruptcy judges
responsible for managing their dockets so as to promote and achieve the
objectives and goals of the Bankruptcy Code and Federal Rules of Bankruptcy
Procedure. See In re Timbers of Inwood Forest Assocs., Ltd., 808 F.2d 363, 373-
74 (5th Cir. 1987), aff’d on other grounds, 484 U.S. 365 (1988); 11 US.C. § 105(d);
and FED. R. BANKR. P. 1001. Utilization of a special master in an exceptionally
complicated bankruptcy case or proceeding in lieu of a trustee or an examiner
may be preferred and warranted as an additional case management tool in
order to fulfill this duty.

It should be noted that under the former Bankruptcy Act of 1898 the
position of the presiding officer over cases and proceedings under chapters I -
VI, XI, XII, and XIIT was that of "referee in bankruptcy." The jurisdiction of
the "bankruptcy referee" was limited under the former Act. In the rarely filed
chapter X corporate reorganization cases the "bankruptcy referee" served as a
special master to hear and report generally or upon specified matters to the
district judge under section 117 of the former Act, 11 U.S.C. § 517. By virtue of
former Bankruptcy Rule 513, FED. R. CIV. P. 53 applied in those instances.
After the enactment of the Chandler Act of 1938, the duties and
responsibilities of the "referee in bankruptcy” grew dramatically, as did the
work load. In 1973 the "referee in bankruptcy" became the "United States
bankruptcy judge." See former Bankruptcy Rule 901(7).9 The enactment of
the Bankruptcy Reform Act of 1978 resulted in the pervasive jurisdiction of

1 1 (77 71

9Perhaps it additionally should be noted that the far majority of todaly' s bankruptcy bench and bar never presided or
Y.

practiced under the former bankruptcy referee system; and accordingly, reminiscence, if any, of that archaic system does
not warrant further discussion here.



the bankruptcy courts. (Repealed 28 U.S.C. § 1471.)

Due to Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,
458 U.S. 50 (1982), the Congress in 1984 completely redefined and restructured
the bankruptcy courts.. The 1984 bankruptcy jurisdictional amendments (i.e.,
Title I of the Bankruptcy Amendments and Federal Judgeship Act of 1984)
repealed 28 U.S.C. § 1471 and once again vested in the United States district

courts original and exclusive jurisdiction under 28 U.S.C. § 1334(a) of all

bankruptcy “cases” and concurrent jurisdiction under 28 U.S.C. § 1334(b) of all.

civil “proceedings” arising under title 11, or arising in or related to cases
under title 11. The district court in which a bankruptcy case is pending has

exclusive jurisdiction under the 1978 Code and the 1984 amendments of all of

the debtor’s property, wherever located, as of the commencement of such -

case, and of property of the estate. 28 U.S.C. § 1334(e).

The Bankruptcy Reform Act of 1994 explicitly authorizes bankruptcy
judges to conduct jury trials under certain circumstances. 28 U.S.C. § 157(e).
Fed. R. of Civ. P. 53(b) provides a procedure by which a special master can be
appointed by the United States district court to assist the jury in specific civil
lawsuits where the issues are highly complicated. This procedure would be
equally beneficial in exceptionally complicated bankruptcy jury and bench
trials. |

The Congress, of course, did not intend in 1978 or 1984 for the United
States district courts to exercise original bankruptcy jurisdiction. In
accordance with the 1984 amendments, 28 U.S.C. § 157(a), each United States
district court may provide that any or all bankruptcy cases and proceedings
arising under title 11, or arising in or related to a bankruptcy case shall be

referred to the bankruptcy judges for the district. All the district courts have
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entered broad orders of reference, subject to the withdrawal provisions of 28
U.S.C. § 157(d). Compare repealed 28 U.S.C. § 1471(c).

Pursuant to the restructuring of the bankruptcy courts in 1984, each
bankruptcy judge is a judicial officer of the United States district court
established under Article III of the Constitution. 28 U.S.C. §§ 151 and 152(a).
Virtually all the original bankruptcy jurisdiction is exercised by United States
bankruptcy judges. Bankruptcy judges, as judicial officers of the United States
district courts, have authority under their inherent equitable powers and 11
U.S.C. § 105(a) to manage, control, and administer bankruptcy cases and
proceedings that have been referred to them.

A procedural rule such as FED. R. BANKR. P. 9031 should not prohibit
United States district judges and bankruptcy judges from exercising their
inherent judicial authority to use a traditional equitable tool to appoint a
special master in exceptionally complicated bankruptcy cases and proceedings
instead of being limited to order the United States trustee to appoint a trustee
or an examiner, which can have far-reaching and costly results as well as
unintended consequences.

Read literally, or adhering to the plain meaning doctrine, FED. R.
BANKR. P. 9031 can be read as precluding the appointment of special masters
only in “cases under the Code.” (emphasis added.) That is, FED. R. BANKR. P.
9031 does not expressly prohibit the appointment of a special master in a
bankruptcy proceeding.

In In re Pioneer Inv. Serv. Co., 946 F.2d 445, 448, n.2 (6th Cir. 1991), tﬁe
Sixth Circuit Court of Appeals stated:

The term “case” as used in the Code is a term of art and
“comprises the Chapter 7, 9, 11 or 13 case that is
commenced pursuant to section 301, 302, or 303 of the
Bankruptcy Code by the filing of a ‘petition,” another word



of art.” King, 38 Vand. L. Rev. at 676-77 (footnote
omitted). Disputes that arise during the pendency of a

case are referred to as ‘proceedings.’ Numerous.

proceedings may occur within a case.

Arguably, the “di‘st‘rict judges and bankruptcy judges currently have
inherent powers to appoint a special master ina bankruptcy “proceeding,”
since FED. R. BANKR. P. 9b31 expressly prohibits such an appointment Mm
a bankruptcy "case.” This seems tfue despite the fact that the Advisory
Committee note expands the prohibition from “cases” to "cases and
proceedings”. The Federal Rules of Bankruptcy Procedure, like subsections (a)
and (b) of 28 U.S.C. § 1334, make clear distinctions between “cases” and
“proceedings.” See, for example, FED. R. BANKR. P. 1001 and 9002(4).

Assume for discussion that the United States district court withdraws
the reference of a bankruptcy case or proceeding under 28 U.S.C. § 157(d) and
FED. R. BANKR. P. 5011(a). and further assume that such case or proceeding
otherwise clearly warrants the appointment of a special master, but not a
trustee or an examiner under the Bankruptcy Code. The district judge, like
the bankruptcy judge, is prohibited from appointing a special master because
FED. R. BANKR. P. 9031 is tantamount to a blanket prohibition by anyone,
district judge or bankruptcy judge, from appointing a special master in a case
under the Code. Accordingly, FED. R. BANKR. P. 9031, the successor to former
Bankruptcy Rule 513, purports to have taken away the authority of the district

court to appoint a special master in a bankruptcy case.10

10Former Bankruptcy Rule 513, the ancestor or predecessor to FED. R. BANKR. P. 9031, governed the procedure when

the district court appointed a special master by providing:

“Tf a reference is made in a bankruptcy case by a judge to a special master, the Federal Rules of Civil

Procedure applicable to masters apply.”
The Advisory Committee Note to former Rule 513 stated:

"The Federal Rules of Civil Procedure applicable to masters include the third sentence of Rule 52(a)
and Rule 53. Although references to special masters may be made pursuant to the Federal Rules of
Civil Procedure, a reference to A master shall be the exception and not the rule.' FED. R. CIV.P.

53(b); 5 Moore 1 1 53.02, 53.12[6] (1969). This rule does not contemplate that a referee shall ever

have occasion to refer any matter to a special master." (emphasis added.)
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The Federal Rules of Bankruptcy Procedure apply to bankruptcy cases
and proceedings, whether before the district judge or bankruptcy judge. FED.
R. C1v. P. 81(a)(1) provides in pertinent part as follows:

“These rules [Federal Rules of Civil Procedure]... do not apply to
proceedings in bankruptcy ... except in so far as they may be made
applicable thereto by rules promulgated by the Supreme Court of
the United States....” .

FED. R. BANKR. P. 1001 states as follows:

“The Bankruptcy Rules and Forms govern procedure in cases
under title 11 of the United States Code. The rules shall be cited

as the Federal Rules of Bankruptcy Procedure and the forms as
the Official Bankruptcy Forms. These rules shall be construed to
secure the just, speedy, and inexpensive determination of every
case and proceeding.” (emphasis added.) |

The Advisory Committee note to the 1987 amendment accompanying

FED. R. BANKR. P. 1001 provides in relevant part as follows:

“Rule 81(a)(1) F. R. CIV. P. provides that the civil rules do not
apply to proceedings in bankruptcy, except as they may be made
applicable by rules promulgated by the Supreme Court, e.g., Part
VII of these rules. This amended Bankruptcy Rule 1001 makes
the Bankruptcy Rules applicable to cases and proceedings under
title 11, whether before the district judges or the bankruptcy
judges of the district.”

It is noted that the Congress by statute has expressly prohibited
bankruptcy judges from appointing receivers. 11 U.S.C. § 105(b). There is,
however, no comparable statutory provision prohibiting the appointment of
a special master by a bankruptcy judge or district judge who has withdrawn
the reference of a bankruptcy case or proceeding under 28 US.C. § 157(d). As
noted, it is only procedural FED. R. BANKR. P. 9031 that prohibits such

appointment. Even in the absence of FED. R. CIV. P. 53, and despite FED. R.

11



BANKR. P. 9031, the United States district judges have the inherent equitable
authority to appoint a special master in a district court civil action or
bankruptcy case or proceeding.

The Eighth Circuit Court of Appeals has held that "[b]Jeyond the
provisions of Rule 53, . for appomtmg and makmg references to Masters, a
Federal District Court has ‘the 1nherent power to supply 1tse1f with this
instrument for the administration of justice when deemed by it essential.™
Schwimmer v. United States, 233 F.2d 855 (8th Cir. 1956)(quoting In re
Peterson, 253 U.S. 300, 312 (1920)).1* In Connecticut Importing Co. v. Frankfort
Distilleries, Inc., 43 E. Supp. 225 (D. Conn. 1940), Vthey court held "[t]he power of
the court so to proceed [to appoint a master] is b_w It exists
independent of the rule. Rule 53 serves but to outline the procedure to be
followed when the power is exercised." Id. at 226 (emphasis added) (quoting
In re Peterson, supra).

Query, does the existence of a procedural rule, such as FED. R. BANKR.
P. 9031, impermissibly abridge the United States district court’s inherent
equitable power to appoint a special master in an appropriate bankruptcy case
or proceeding? If FED. R. CIV. P. 53 were amended to provide that the district
court could not appoint a special master in civil actions, would such an
amendment impermissibly abridge the district court’s inherent power to
appoint a special master? The power of the court exists independent of rules
which serve but to outline the procedure to be followed when the power is
exercised. Connecticut Importing Co., v. Frankfort Distilleries, Inc., et al, 42

F.Supp. 225 (D. Conn. 1940) (citations omitted).

111 re Peterson, 253 U.S. 300, 40 S. Ct. 543, 64 L. Ed. 919 (1920), is the most often cited case supportmg the

proposition that the court has the inherent authonty to appoint special masters.

12

1l

J

f
T

1

=

™~
Ao

]

e
—

£

)

N .

r

-

J

e

]

-



3 T}

1

1y i

LA T O |

Ty Ty

In Washington-Southern Navigation Co. v. Baltimore & Philadelphia
Steamboat Co., 263 U.S. 629, 635-6 (1924), the Supreme Court stated:

"But no rule of court can enlarge or restrict jurisdiction. Nor can
a rule abrogate or modify the substantive law. This is true,
whether the court to which the rules apply be one of law, of
equity or of admiralty. It is true of rules of practice prescribed by
this court for inferior tribunals, as it is of those rules which
lower courts make for their own guidance under authority
conferred. (footnote omitted.)

In United States v. National City Bank of New York, 83 F.2d 236, 238 (2d
Cir.) cert. den. 299 U.S. 563 (1936), the Second Circuit Court of Appeals held

that '[N]o rule of court, even if so intended, can restrict jurisdiction."12

(emphasis added) (citing Washington-Southern Navigation Company wv.
Baltimore & Philadelphia Steamboat Company, supra.) If the district court
does indeed possess the inherent authority to appoint a special master in the
appropriate context, any rule abridging that power would appear to be an
abuse of the rule making process.

FED. R. CIv. P. 53, the case law interpreting its language, and legal and
equitable considerations all provide sufficient safeguards or protections
against overuse or abuse of the judicial authority to appoint special masters.
FED. R. CIV. P. 53(b) expressly provides that “[a] reference to a special master
shall be the exception and not the rule.” FED. R. CIV. P. 53(b).

The United States bankruptcy judges, armed with the derivative
authority of the United States district courts and concomitant inherent
judicial powers, should bé authorized in unusually complex bankruptcy cases
and proceedings to appoint a special master similar to the procedure under

FED. R. CIv. P. 53. It would foster sound and efficient case management in the

129yrisdiction” has been defined as the power "to declare the law" by hearing and determining controversies. Ex parte

McCardle, 74 U S. 506 (1868). It is the authori(t)y, ca aci?, power or right to act. See Industrial Addition Ass'n v.
Commissioner of Internal Revenue, 323 U.S. 310, 313 (1945)

13



bankruptcy system if special masters were allowed to be utilized in
appropriate cases and proceedings in order to more fully manage and control
the litigation process to achieve the goal described in FED. R. BANKR. P. 1001:
“to secure the just, speedy, and ;ngxpensive determination of every
[bankrup‘tc“:y‘]}‘ ‘casef‘;ind‘ pfoceeding,v“‘”‘ ThlS is}lga realistic ‘re¢og‘nitioﬁ of the

modern pr:a‘ét:‘ice_ of‘}lhay‘y and ?ffeéﬁve anci sc\‘)un‘d_ case;fnahagemerit‘ feqhxﬁques
and pracfices. Moreover, the authority to éppéint a épecié{?l master would
accord with the ekplicit éongreséional intent that bankruptcy judges rﬁanage
their cases and proceedings ef‘f“ectiv“ely.‘13 -
| 'SUMMARY

In conclusion, there are no compelling reasons why a procedural rule
should prohibit the inherent judicial authority to appoint a special master in
unusually complex cases and proceedings under the Bankruptcy Code.
Therefore, absent an express statutory prohibition, United States district
judges and bankruptcy judges should not be prevented by a procedural rule
from appointing special masters in unusually complex bankruptcy cases and

proceedings.

135ee the £ua sponte powers granted to the bankruptcy courts to issue any order appropriate to carry out the
provisions of the Code and the recent statutory amendment permitting them to hold status conferences and to issue
scheduling orders. 11 U.S.C. § 105(a) and (d). See also the developing case law regarding the inherent power of the
bankruptcy court, e.g., In re Bibo, Inc, 76 F.3d 256 (9th Cir. 1995 (bankruptcy court has sya sponte power to order
appointment of trustee in a Chapter 11 case); In re City Equities Anaheim, Ltd. 22 F.3d 954 (9th Cir. 1994) (bankruptcy
court, as a court of equity, possesses power to summatrily enforce settlements); Hayes i it Ass'
Midlands, 955 F.2d 49 (Table) 1992 WL 26785 (Text) (10th Cir. 1992) (bankruptcy court may sua sponte dismiss a
second petition if debts in pending case are the same); In re Rainbow Magazine, Inc.., 77 F.3d 278 (9th Cir. 1996), In re
Courtesy Inns, Ltd.. Inc., 40 F.3d 1084 (10th Cir. 1994), and In re TCI Ltd., 769 F.2d 441 (7th Cir. 1985) (bankruptcy
court has inherent power to sanction); In re Harrison, 148 B.R. 375 (Bankr. D.R.L 1992) (bankruptcy court has
inherent authority to enter default judgment); In re Crayton, 192 B.R. 970 (9th Cir. BAP 1996), In re Johnson, 921 F.2d
585 (5th Cir. 1991), and D.H. Overmyer Co., Inc. v. Robson, 750 F.2d 31 (6th Cir. 1984) (bankruptcy court has inherent
authority to regulate attorneys appearing before court); Paradis t .v. Bs \'4 ia, 842 F.2d 47 (3d
Cir. 1988) (bankruptcy court has inherent authority to stay proceeding); and In re Parke Imperial Canton, Ltd. 1995
WL,_362873 (Bankr. N.D. Ohio 1995) and In re Busy Beaver.Bldg. Ctrs.. Inc. 19 F.3d 833 (3d Cir. 1994) (bankruptcy
court has inherent authority to review professional fee applications).
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FEDERAL RULES OF CIVIL PROCEDURE Rule 53

Rule 53. Masters

(a) APPOINTMENT AND COMPENSATION. The court in which any
action is pending may appoint a special master therein. As used
in these rules, the word “master” includes a referee, an auditor,
an examiner, and an assessor. The compensation to be allowed to
& master shall be fixed by the court, and shall be charged upon
such of the parties or paid out of any fund or subject matter of
the action, which is in the custody and control of the court as
the court may direct; provided that this provision for compensa-
tion shall not apply when a United States magistrate judge is
designated to serve as a master. The master shall not retain the
master’s report as security for the master’s compensation; but
when the party ordered to pay the compensation allowed by the
court does not pay it after notice and within the time prescribed
by the court, the master is entitled to a writ of execution against
the delinquent party.

(b) REFERENCE. A reference to a master shall be the exception
and not the rule. In actions to be tried by a jury, a reference
shall be made only when the issues are complicated; in actions to
be tried without a jury, save in matters of account and of Qiffi-
cult computation of damages, a reference shall be made only
upon a showing that some exceptional condition requires it.
Upon the consent of the parties, a magistrate judge may be desig-
nated to serve as a special master. without regard to the provi-
sions of this subdivision.

(¢) Powers. The order of reference to the master may specify
or limit the master’s powers and may direct the master to report
only upon particular issues or to.do or perform pa.rticular acts or
to receive and report evidence only and may fix the time and
place for beginning and closing the hearings and for the filing of
the master’s report. Subject to the specifications and limitations
stated in the order, the master has and shall exercise the power
to regulate all proceedings in every hearing before the master
and to do all acts and take all measures necessary or proper for
the efficient performance of the master’s duties under the order.
The master may require the production before the master of evi-
dence upon all matters embraced in the reference, including the
production of all books, papers, »vouchers, documents, and writ-
ings applicable thereto. The master may rule upon the admissi-
bility of evidence unless otherwise directed by the order of refer-
ence and has the authority to put witnesses on oath and may ex-
amine them and may call the. pd.rties to the action and examine
them upon oath. When a party so requests, the master shall
make a record of the evidence offered and excluded in the same
ma.nner and subject to the sa.me limitations as provided in the
Federal Rules of Evidence for a court sitting without a jury

(d) PROCEEDINGS.

(1). Meetings. When a reference is made, the clerk shall
forthwith furnish the master with a copy of the order of ref-
erence. Upon receipt thereof unless the order of reference
otherwise provides, the master shall forthwith set a time and
place for the first meeting of the parties or their attorneys to
‘be held within 20 days afterw“ the date of the order of refer-
ence and shall notity the: parties -or their a.ttorneys It is the

".duty of the master to proceed with all reasonable diligence.
-Either party, on notice to the parties and master, may apply
.to the court for an order requiring the master to speed the

. proceedings and to make the report. If a party fails to appear
at the time and place a.ppointed, the master may proceed ex
parte or, in the master’s discretion, adjoum the proceedings
'to a future. day. giving notice to the absent party of ‘ the
adjournment. ‘



Rule 53 FEDERAL RULES OF CIVIL PROCEDURE

(2) Witnesses. The parties may procure the attendance of
. witnesses before the master by the issuance and service of
subpoenas as provided in Rule 45. If without adequate excuse
a2 witness fails to appear or give evidence, the witness may be
punished as for a contempt and be subjected to the conse-
quences, penalties, and remedies provided in Rules 37 and 45.
(3) Statement of Accounts. When matters of accounting are
in issue before the master, the master may prescribe the form
in which the accounts shall be submitted and in any proper
. case may require or receive in evidence a statement by a certi-'
fied public accountant who is called as a witness. Upon objec-*
 tion of a party to any of the items thus submitted or upon ai’
'showing that the form of ! tatement is insufficient, the
master may require a different form of 'statement to be fur-'
. nished, or the accounts or specific items thereof to be proved"
"py ‘oral examination of the accounting parties or upon Writel:
ten t:}x;to;arx'ogxa,‘t:ories or in such other manner as the master di-h’
(REPORT., . o
".'(1) Contents and Filing. The master shall prepare a report

on the matters submitted to the master by the order of

UBLANE '

' reference and, if required to make findings of fact 'and ico

clisions of law, the/master shall set them forth in the rep
- The master shall file the report with the clerk of the co
/and serve on'all parties notice of the filing. In an action to be.

fa?ed without a jury, unless otherwise directed by the ‘order’.
}}q w?m- ' N

eference; the master shall file with the report.a transcri
roceedingsand of the ‘evidenice’and/the origin:
TUnless otherwise directed by the order. of ‘refere
'shal 'copy.of the report on‘each party:
m .an action ‘to be tried'with
all accept! the master's findings
neous. Within 10 ‘days after beins
ling of the report
thereto upon the other
for.action upon thereport and \
all be by motion and upon nc
The court after/h ‘
it or may reject it
' evidence or |
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: RESTYLING RULE 2003 (d)

DATE: August 24, 1996

The amendments to Rule 2007.1 that were proposed by the
Advisory Committee to govern elections of chapter 11 trustees
have been approved by the Standing Committee and presented to the
Judicial Conference for its approval in September 1996. If
approved, they will be presented to the Supreme Court for
promulgation in 1997.

Rule 2003(d) governs the report of -- and aﬁy disputes
relating to -- an electioﬁ of a chapter 7 trustee or chapter 7
creditors’ committee. 1In September 1995, I presented to the
Aavisory Committee for its consideration (and the Advisory
Committee approved) certain amendments to Rule 2003 (d) to conform
to the published draft of the proposed amendments to Rule
2007.1(b) (3). However, further changes were made to the
published draft of Rule 2007.1(b) (3) at the March 1996 meeting in
response to comments received from the Executive Office for
United States Trustees. Because of these additional changes made
in March, it is again necessary to conform Rule 2003 (b) to the
latest (now final) version of proposed amendments to Rule
2007.1(b) (3).

I enclose the following for your consideration:
(1) A new draft of proposed amendments to Rule 2003 (d)
that are designed to conform to the final version of Rule

2007.1(b) (3) . I recommend that the Advisory Committee
approve this draft.




Estdetiowts

(2) A copy of the proposed amendments to Rule 2003 (d)
that were approved by the Advisory Committee in September
1995, and

(3) A copy of the proposed amendments to Rule
2007.1(b) (3) that were approved by the Standing Committee
and presented to the Judicial Conference.

You will notice that there are several differences between
the proposed amendments to Rule 2003 (d) (chapter 7 elections),
and Rule 2007.1(b) (3) (chapter 11 elections). These are caused
by the differences in the Code’s treatmeﬁt of these elections.
For example, a person need not be ndisinterested" to be elected
as a chapter 7 trustee, but does in a chapter 11 case. A
chapter 7 trustee does not have to be "appointéd" by anybody, but
a chapter 11 trustee must be appointed for certain sections of

the Code to make sense. We discussed these differences at the

last few Advisory Committee meetings.
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RECOMMENDED -AMENDMENTS TO RULE 2003 (d) :

Rule 2003. Meeting of Creditors or Equity
Security Holders

* % * * %

(d) REPORT OF ELECTION AND RESOLUTION OF DISPUTES

IN CHAPTER 7 CASE To—THE-COURT.

{1) Report of Undisputed Election. If, in a

chapter 7 case, the election of a person as trustee

or an entity as a member of a creditors’ committee

is not disputed, the United States Trustee shall

promptly file a report of the election, including

the name and address of the person or entity

elected and a statement that the election is

undisputed.

(2) Report of Disputed Election. If the election

is disputed, the United States trustee shall

promptly file a report stating that the election is

disputed, informing the court of the nature of the

dispute, and listing the name and address of anv

candidate elected under any alternative presented

by the dispute. Not later than the date on which

the report is filed, the United States trustee

shall mail a copy of the report to any party in

interest that has made a request to receive a copy

of the report. Fhe-presiding-officer shall transmit

Ee—%he—eeﬁrE—%he—ﬁame—aﬁé—aééfess—eé—éﬁqkfﬁfﬁeﬁ
etected—trustec—or entity—elected a—member—of—a
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commitEee
court—in—writing—that—ea—dispute—exrsEsS— Pending

disposition by the court of a disputed election for

truétee, the interim trustee shall continue in

office T Y S I G S~ SR~ = (PP ETT TR X £ gl
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Unless a motion for the,resolution of the dispute

ig filed not later than 10 days after the United

States trustee files a report of a digsputed

electibn for trustee, the interim trustee shall

serve as trustee in the case.

* * % * *

COMMITTEE NOTE

Subdivision (d) is amended to require the
United States trustee to mail a copy of a report of
a disputed election to any party in interest that
has requested a copy of it. Also, if the election
is for a trustee, the rule as amended will give a
party in interest ten days from the filing of the
report, rather than from the date of the meeting of

creditors, to file a motion to resolve the dispute.

The substitution of "United States trustee’
for '"presiding officer" is stylistic. Section
341 (a) of the Code provides that the United States
trustee shall preside at the meeting of creditors.
Other amendments are designed to conform to style
of Rule 2007.1(b) (3) regarding the election of a
trustee in a chapter 11 case.
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PROPOSED AMENDMENTS TO RULE 2003 (d) APPROVED

BY THE ADVISORY COMMITTEE IN SEPTEMBER 1995:

Rule 2003. Meeting of Creditors or Equity
Security Holders

* * % %k *

(d) REPORT TO THE COURT. The pxresiding officex

United States trustee shall transmit to the court

the name and address of any person elected trustee

or entity elected a member of a creditors’

committee. H—an—eleetion—is—disputed—=the
in—writing —that—a—digpute—exists- If it is

necessgary to resolve a dispute regarding the

election, the United States trustee shall promptly

file a report informing the court of the dispute.

Not later than the date on which the report is

filed, the United States trustee shall mail a copy

of the report to any partv in interest that has

made a request to receive a copy of the report.

Pending disposition by the court of a disputed

election for trustee, the interim trustee shall

continue in office. I —no-—motion—for—+the

ereditorsi—meetingr Unless a motion for the

resolution of the dispute is filed not later than

10 davs‘after the United States trustee files a

5
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25

report of the disputed election for trustee, the

interim trustee shall serve as trustee in the

case.

* * % % *

COMMITTEE NOTE

Subdivision (d) is amended to require the
United States trustee to mail a copy of a report of
a disputed election to any party in interest that
has requested a copy of it. Also, if the election
is for a trustee, the rule as amended will give a
party in interest ten days from the filing of the
report, rather than from the date of the meeting of
creditors, to file a motion to resolve the dispute.

The substitution of "United States trustee’
for '"presiding officer™ is stylistic. Section
341 (a) of the Code provides that the United States
trustee shall preside at the meeting of creditors.
Other amendments are stylistic and designed to
conform to [the proposed amendments to] Rule
2007.1(b) (3) regarding the election of a trustee in
a chapter 11 case. :
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PROPOSED AMENDMENTS TO RULE 2007.1(b) (3)

APPROVED

BY THE STANDING COMMITTEE:

Rule 2007.1. Appointment of Trustee
or Examiner in a Chapter 11 Reorganization Case

*k k%

(b) ELECTION OF TRUSTEE.

* k%%

(3) Report of Election and Resolution of

Disputes.
(A) Report of Undisputed Election. If the

election is not disputed, the United States

trustee shall promptly file a report of the

election, including the name and address of the

person elected and a statement that the election

is undisputed. The United States trustee shall

file with the report an application for approval

of the appointment in accordance with subdivision

{(c) of this rule. The report constitutes

appointment of the elected person to serve as

Ltrustee, subject to court approval, as of the

date of entry of the order approving the

appointment .

(B) Disputed Election. If the election is

disputed, the United States trustee shall

promptly file a report stating that the

election is disputed, informing the court of
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the nature of the dispute, and listing the

name and address of any candidate elected

under any alterpative‘ presented by the

dispute. The report shall be accompanied by a

verified statement by each candidate elected

under each alternative presented by the

dispute, gsetting forth the person’s

connections with the debtor, creditors, any

other party in interest, their respective

attornevs and accountants, the United States

trustee, and any person employed in the

office of the United States trustee. Not

later than the date on which the report of

the disputed election is filed, the United

States trustee shall mail a copy of the

report and each verified statement to any

party in interest that has made a reguest to

convene a meeting under § 1104(b) or to

receive a copy of the report, and to any

committee appointed under § 1102 of the Code.

Unless a motion for the resolution of the

dispute is filed not later than 10 days aftexr

the United Statesg trustee files the report,

any person appointed by the United States

trustee under § 1104(d) and approved in

r-

accordance with subdivision (¢) of this rule
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shall serve as trustee. If a motion for the

resolution of the dispute is timely filed,

and the court determines the result of the

election and approves the person elected, the

report will constitute appointment of the

elected person as of the date of entryv of the

order approving the appointment.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
ALAN N. RESNICK, REPORTER

REQUESTS FOR PAYMENT OF ADMINISTRATIVE EXPENSES
INCURRED BEFORE CONVERSION TO CHAPTER 7 -- RULE 1019 (6)

August 23, 1996

When a case is converted to chapter 7 from either chapter

chapter 12 or chapter 13, Rule 1019 governs the procedures to

be followed. The rule includes provisions relating to, among

other matters, the filing of claims. For example, Rule 1019(2)

provides for a new time period for filing a proof of claim

pursuant to Rule 3002 following conversion. Rule 1019(3)

provides that claims actually filed before conversion are deemed

filed in the chapter 7 case, so that it is not necessary to file

a new claim following conversion if the creditor had already

filed one before conversion.

Rule 1019 also contains provisions relating to

postpetition/preconversion claims. Rule 1019(5) requires the

debtor in possession, debtor, or trustee (depending on the

chapter from which the case is converted) to file a "schedule of

unpaid debts incurred after the commencement of the case" and

before conversion, including the name and address of each holder

of a claim. Most relevant to this memorandum is Rule 1019(6),

which relates to postpetition/preconversion claims and provides,

in part, as follows:

(6) FILING OF POSTPETITION CLAIMS; NOTICE. On the
filing of the schedule of unpaid debts, the clerk, or some
other person as the court may direct, shall give notice to
those entities, including the United States, any state, or
any subdivision thereof, that their claims may be filed
pursuant to Rules 3001 (a)-(d) and 3002....



Rules 3001(a)-(d) and 3002 govern proofs of claim, including
the time period for filing a proof of claim. In general, a proof
of claim is timely if filed within 90 days after the first date
set for the meeting of creditors under § 341.

Many postpetition/preconversion claims are entitled to
priority as administrative expenses under § 503(b) and 507(a) (1)
of the Code. Virtually all postpetition claims in a typical
chapter 11 case are administrative expenses. However, not all
postpetition claims are administrative expenses, especially in
chapter 12 and chapter 13 cases in which the debtor may incur
postpetition obligations that are not necessary to the
administration of the estate. The fact that some
postpetition/preconversion claims are administrative expenses,
and others are not, is recognized by § 348(d) of the Code, which
provides as follows:

(d) A claim against the estate or the debtor that

arises after the order for relief but before conversion in a

case that is converted under section 1112, 1208, or 1307 of

this title, other than a claim specified in section 503 (b)

of this title, shall be treated for all purposes as if such

claim had arisen immediately before the date of the filing
of the petition. [emphasis added]

The language of Rule 1019(6) could lead the reader to
conclude that every holder of a postpetition/preconversion claim
-- whether or not it is an administrative expense -- must file a
timely proof of claim in accordance with Rules 3001 and 3002. The
original committee note, stating that " [Paragraph (6)] requires
that claims that arose in the chapter 11 or 13 case be filed

within 60 days after entry of the order converting the case to
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one under chapter 7," supports that view.' It is not

surprising that a number of courts have held that a preconversion
administrative expense claimant is required to file a timely
proof of claim. See, e.g., In re De Vries Grain & Fertilizer,

Inc, 12 F3d 101 (7th Cir. 1993); In re Johngon, 901 F2d 513 (6th

Cir. 1990); In re Sea Air Shuttle Corp., 168 B.R. 501 (Bankr. D.

Puerto Rico, 1994); In re Transouth Truck Equipment, Inc., 87
B.R. 937 (Bankr. E.D. Tenn. 1988).

In a recent case, In re Pro Set, Inc, 193 B.R. 812 (Bankr.

N.D. Tex. 1996), Bankruptcy Judge Abramson disagreed with the
holding and reasoning of the cases cited above, and concluded
that neither Rule 1019(6), nor any other Rule or Code section,
requires an administrative expense claimant to file a proof of
claim. Judge Abramson’s reasoning, which I believe is sound, has
caused confusion as to the proper procedure to be followed by
preconversion administrative expense claimants. I recommend that
the Committee read Judge Abramson’s opinion, a copy of which is
attached.

After analyzing the relevant Code sections and Rules, I
believe that Rule 1019(6) -- if and to the extent that it is

applied to preconversion administrative expenses -- is

*The original rule provided that notice must be given to
entities on the schedule of unpaid postpetition debts "that their
claims may be filed within 60 days from the entry of the order,
pursuant to Rule 3001(a)-{d)." In 1991, Rule 1019(6) was amended
to provide that the notice state "that their claims may be filed
pursuant to Rules 3001 (a)-(d) and 3002" so that the time period for
filing such claims conforms to the time period for £filing
prepetition claims.



inconsistent with the Code and should be amended so that
preconversion administrative expense claimants are directed to
file "a request for payment of an administrative expense," rather
than a proof.of claim. I also suggest that the Rule be amended
to set a'time for filing. a request for payment of a preconversion
administrative expense for the request to be timely under -

§ 503(a) of the Code.

While analyzing Rule 1019(6), I also think that the last
sentence should be deleted as unnecessary and confusing. That
sentence states that: "Unless a notice of insufficient assets to
pay a dividend is mailed pursuant to Rule 2002(e), the court
shall fix the time for filing claims arising from the rejection
of executory contracts or unexpired leases under §§ 348 (c) and
365(d) of the Code." The original committee note to the Rule
indicates that claims "arising from the rejection of an executory
contract entered into during the chapter [11 or 13] case may be
filed within a time fixed by the court. Pursuant to § 348(c) of
the Code, the conversion order is treated as the order for relief
to fix the time for the trustee to assume or reject executory
contracts under § 365(d)." This sentence does not distinguish
between postpetition contracts that give rise to administrative
expenses (such as a chapter 11 debtor in possession’s
postpetition employment agreement with new management) and those
tﬁat are not (such as a chapter 13 debtor’s postpetition
agreement with a health spa). If the rule is amended as 1

suggest below, I do not think that the last sentence is
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necessary.:

For the purpose of focusing the discussion, I prepared the

following draft of suggested amendments to Rule 1019(6) :

Rule 1019. Conversion of Chapter 11 Reorganization Case,

Chapter 12 Family Farmer’s Debt Adjustment Case,
or Chapter 13 Individual’s Debt Adjustment Case
to Chapter 7 Liquidation Case
When a chapter 11, chapter 12, or chapter 13 case has
been converted or reconverted to a chapter 7 case:

*kk*

(6) FILINS—OF POSTPETITION CLAIMS; PRECONVERSION

ADMINISTRATIVE EXPENSES; NOTICE. A request for payment of an
administrative expense incurred before conversion of the
case is timely filed under § 503(a) if it is filed before
conversion or not later than 90 days after the first date
set for the meeting of creditors under § 341 called afterxr
conversion of the case. A claim of a kind specified in §
3485&2 of the Code may be filed in accordance with Rules

3001 (a)-(d) and 3002. On the filing of the schedule of

unpaid debts incurred after commencement of the case and
before conversion, the clerk, or some other person as the

court may direct, shall give to those entities notice of the

time for filing a request for payment of an administrative

expense and, unless a notice of insufficient assets to pay a

dividend is mailed in accordance with Rule 2002(e), the time

for filing a claim of a kind specified in § 348(d) of the

Code . motiee—to—those—entities—ineluding the United -States+
5




COMMITTEE NOTE

Paragraph (6) is amended to provide that a holder
of an administrative expense claim incurred after the
commencement of the case, but before conversion to
chapter 7, is required to file a request for payment
under § 503 (a) within the specified time, rather than a
proof of claim under-§ 501 and Rules 3001 (a)-(d) and
3002. The time for filing a request for payment of an
administrative expense may be enlarged as provided in
Rule 9006 (b), but may not be reduced. See Rule
9006 (c) (2). If an administrative expense claimant fails
to timely file the request, it may be tardily filed
under § 503 (a) if permitted by the court for cause.

The final sentence of Rule 1019(6) is deleted
because it is unnecessary in view of the other
amendments to this paragraph. If a party has entered
into a postpetition contract or lease with the trustee
or debtor that constitutes an administrative expense, a
timely request for payment must be filed in accordance
with this paragraph and § 503 (b) of the Code. The time
for filing a proof of claim in connection with the
rejection of any other executory contract or unexpired
lease is governed by Rule 3002(c) (4).

The phrase "the United States, any state, or any
subdivision thereof" is deleted as unnecessary.

Rule 9006. Time
* % % X%
(c¢) Reduction.
*kkk
(2) Reduction Not Permitted. The court may not
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reduce the time for taking action under Rules
101s8(6),
COMMITTEE NOTE
Subdivision (c) (2) is amended to add a reference
to Rule 1019(6), which fixes the time for filing a
request for payment of an administrative expense

incurred after the commencement of the case and before
conversion of the case to chapter 7.

Discussion: Why Preconversion Administrative Expense Claimants
Should Not be Required to File Proofs -6f Claims

In general, the Code distinguishes between a "creditor" that
may file a proof of claim, and the holder of an administrative
expense claim that may not file a proof of claim. This
distinction is followed in the Rules, except perhaps for the
confusion regarding Rule 1019(6).

The word "creditor" is defined in § 101(10) to mean:

(A) entity that has a claim against the debtor that
arose at the time of or before the order for relief
concerning the debtor;

(B) entity that has a claim against the estate of a
kind specified in section 348(d), 502(f), 502(g),
502 (h), or 502(i) of this title; or

(C) entity that has a community claim.

Unless a postpetition claim is "of a kind specified in" one

of the sections listed in (B) above, a holder of a claim that

arises postpetition is not a "creditor." Again, § 348(d) --
which is the only one relevant to this discussion -- provides
that:

(d) A claim against the estate or the debtor that
arises after the order for relief but before conversion in a
case that is converted under section 1112, 1208, or 1307 of

this title, other than a claim specified in section 503 (b)

7




of this title, shall be treated for all purposes as if such

claim had arisen immediately before the date of the filing

of the petition. [emphasis added]

Section 503 (b) defines administrative expenses. Read
together, §§ 101(1q)(B),‘348(d), and 503 (b). clearly lead to the
conc%usi9n £hat a ﬁ@l@er of a postpétition/preconversion claim
that is not an administrative expense is a "creditor," but the
holder of a postpetition/preconversion administrative expense
claim is pot a "creditor“‘uﬁder the Code.

Under § 501, a "creditor" may file a proof of claim.
Section 502 (a) provides that a claim, "proof of which is filed
under § 501 of this title," is deemed allowed unless a party in
interest objects. Section 502(b) lists the grounds for
disallowing a claim filed under § 501. But since the word
ncreditor" does not include an administrative expense claimant,
§§ 501 and § 502 (including the right to file a proof of claim
and the grounds for disallowance) have no application to
administrative expenses.

Section § 503(a) of the Code provides that an administrative
expense claimant may file a "request for payment of an
administrative expense." It is clear, therefore, that the proper
procedure for an administrative expense claimant is to file a
"request for payment," rather than a "proof of claim." Accord,

e.g., NL Industries, Inc. v. GHR Energy Corp., 940 F2d 957, 966

(5th Cir. 1991).
Consistent with this distinction, Rule 3001 (a) defines

nproof of claim" as a written statement "setting forth a
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creditor’s claim." [emphasis added]. Therefore, Rule 3002 (c),
which governs the time for filing a "proof of claim," does not
apply to administrative expenses. Also consistent with this
analysis is Official Form Ne. 10 (Proof of Claim), which contains
the following statement:
Note: This form should not be used to make a claim for
an administrative expense arising after the
commencement of the case. A 'request’ for payment of an
administrative expense may be filed pursuant to 11
U.S.C. § 503.

Unfortunately, Rule 1019(6) blurs the distinction between a
proof of claim to be filed by a creditor, and a request for
payment of an administrative expense. Read literally, I believe
that the current Rule 1019(6) has no application to
administrative expenses. Nonetheless, Rule 1019(6) is ambiguous
and could lead the reader to believe -- as a number of courts
have held -- that a postpetition, preconversion administrative
expense claimant must file a proof of claim within the time

provided in Rule 3002.

Should Rule 1019 Tmpose a Time Limit for Filing § 503(a)
Requestg?

I suggest that Rule 1019 (6) be amended to-fix a deadline for
determining whéther a request for payment of a preconversion
administrative expense is timely. First, a time limit for such
requests facilitates a more orderly and efficient administration
of the postconversion chapter 7 case. Second, there ié no reason
for administrative expense claimants to delay such filing.

Amending Rule 1019(6) to fix the time for filing requests
for payment of a preconversion administrative request also is

9




consistent with the 1994 amendments to § 503(a). The 1994
amendments changed § 503 (a) as follows: "An entity may timely
file a request for payment of an administrative expense, oOr may

tardily . -file such reguest if permitted by the court for cause."

Apparently, Congress intended that, in at least some
circumstances, a time limit for filing § 503(a) payment requests
should be imposed. .

Although’a time limit should be imposed, I think that the
Rules should not address the consequences of filing a tardy
request. I would leave that to the Code. 1In this connection, I
should alert the Committee that there is a glitch in the Code
caused by the 1994 Reform Act. Section 726(a) (1) was amended to
provide that property shall be distributed in a chapter 7 case
"first, in payment of claims of the kind specified in, and in the
order specified in, section 507 of this title, proof of which is

timely filed under section 501 of this title or tardily filed

before the date on which the trustee commences distribution under

this section." As discussed above, holders of administrative
expense claims (whether or not the case has been converted) are
not "creditors" and do not file proofs of claim under § 501.

Read literally, administrative expense claims éntitled to
priority under § 507 (a) (1) are not paid first under § 726(a) (1).
I have no doubt that this was not the intended result of thé 1994
amendment, but I also do not think that the Rules can cure this

glitch. Only Congress can do that.
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812 193 BANKRUPTCY REPORTER

In this case, the debtors have two life
insurance policies. A member of the family
of the insured is a beneficiary of each policy.
The parties agree that the present value of
the policies is $19,000. The debtors have
scheduled other personal property with a
total value of $44,300. According to the
schedules, that -property is not encumbered
by any lien or security interest. Conse-
quently, the debtors exceed the limitation of
§ 42.001 by $3,300.00. The trustee’s objec-
tion must be sustained in part. The debt‘qrs"
exemption of the present value of their life
insurance policies must be limited to $15_,7b0,
The debtors may comply with this ruling by
paying the trustee $3,300 or otherwise agree-
ing that the bankruptey estate could retain
other property covered by-§ 42.002 having
that value. o ‘ ‘

Based on the fbregoing,

IT IS ORDERED that the objection of
Robert Milbank; Jr., trustee of the bankrupt-
cy estate of Gilbert T. Scott and Gloria B.
Seott, to the claim of exemption of the annui-
ty contract with the Equitable Life Insurance
Company is OVERRULED and the exemp-
tion is ALLOWED.

IT IS FURTHER ORDERED that the
objection of Robert Milbank, Jr., to the claim
of exemption of the present value of the life
Insurance policies with Kentucky Central and
Northwestern ‘Mutual is SUSTAINED IN
PART and OVERRULED. IN PART, and
that the exemptions é&e allowed in the total
amount of $15,700. 'The debtors and the
trustee may comply with this order by the
alternatives provided-in the memorandum
opinion. L

W
o 5 KEY NUMBER SYSTEM
\

In re PRO SET, INC., Debtor.
Bankruptcy No. 392-37416-HCA-11.

United States Bankruptey Court,
N.D. Texas,
Dallas Division.

March 8, 1996,

Comptroller of Public Accounts objected
to allowance of trust company’s Chapter 11
administrative expense claim after conver-
sion of case to Chapter 7. The Bankruptey
Court, Harold C. Abramson, J., held that: 1)
Comptroller was permitted to file objection,
and (2) preconversion CHapter 11 administra-
tive expense claimants are not required to
file proofs of claim following conversion of
case to Chapter 7.

Ordered accordingly.

1. Bankruptcy ¢=2923

Comptroller of Public Accounts, as ered-
itor of bankruptey estate, is party in interest
and may object to claims.

2. Bankruptey €=2923

Comptroller of Public Accounts was per-
mitted to object to claims where Chapter 7
trustee consented to Comptroller’s filing of
objection and claimant took no position as to
Comptroller’s authority to file objection to
claim. Bankr.Code, 11,U.S.C.A. § 704(5).

3. Bankruptcy €>2893

Deadline set for filing proof of eclaim
does not apply to administrative expense
claimants because they are not required to
file proofs of claim, but rather may file re-

quest for payment. Bankr.Code, 11 US.CA
§§ 501, 508. v

4. Bankruptcy ¢=2893, 3594

Preconversion Chapter 11 administrative
expense claimants are not required to file
proofs of claim following conversion of case

to Chapter 7 pursuant to rule regarding ef-
fects of conversion; better practice is for
those claimants to file request for payment
or proof of claim to apprise Chapter 7 trustee
of what they claim they are owed. Bankr,
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Code, 11 U.S.C.A. §§ 348, ‘501, 503; Fed.
“ Rules Bankr.Proc. Rule 1019, 11 U.S.C.A.

Lynn Hamilton Butler; Assistant Attorney

T General, Office of the Attorney General of
- the State of Texas, Collections Divi-

] s1on/Bankruptcy Section, Austin, Texas, for

. the Texas Comptroller of: Public' Accounts.

Judith Elkin, Hayries' & Boone, L.L.P.,
Dallas, Texas, for Morgan Guaranty Trust
Company of New York. .

Daniel J. Sherman, Trustee Sherman &

”' Yaquinto, Dallas, Texas

i
MEM ORAND UM OPINION

HAROLD C. ABRAMSON, Bankruptcy
Judge.

Came before the Court for consideration
the Motion for Authority to File Objection to
Allowance of Chapter 11 Administrative Ex-
pense Claim of Morgan Guaranty Trust
Company of New York (“Motion” or “Motion
for Authority”) filed by the Texas Comptrol-
ler of Public Accounts (“Comptrolier”) and
the Objection of Morgan Guaranty Trust
Company of New York (“Morgan”) to the
Motion. With the Motion, the Comptroller
requests the Court to grant it authority to
file any pleadings necessary to object to Mor-
gan’s Chapter 11 administrative expense and
to request subordination or disallowance of
such expense. Morgan takes no position on
whether or not the Comptroller, as an al-
leged creditor of the Debtor, is required to
get Court approval to file these pleadings.
Morgan otherwise objects to the relief re-
quested, however, because Morgan contends
that no purpose'would be served by the filing
of the Comptrolier’s objection.

The Court finds that this is a core proceed-
ing pursuant to 28 US.C. § 1334 and
§ 157(b)2X(A), -(B), & <0).

Authority to File Objection

[1,2] Section 502(a).of Title 11 of the
United States Code (“Bankruptey Code”)
provides that a claim, proof of which is filed,
is deemed allowed unless a party in interest
objects. The Comptroller, as a creditor of
the bankruptey estate, is a party in interest
1. At the time the Comptroller filed its Motion for

Authority, Morgan had not filed a proof of claim.
In the Motion, the Comptroller recognized the

IN RE PRO SET, INC. ‘ 813
Cite 25 193 B.R. 812 (Bkrtcy.N.D.Tex. 1996) '

and may object to claims. 3 Collier on
Bankruptey 1 502. 01, at 502-13 (Lawrence P. ,

King ed., 15th ed 1995). The Comptroller
requests the Court’s Ppermission to object,
however, . be :use
§ T04(5) end
exclusive
e.g., Kowal v. )
965 F.2d 1136

‘s Chapter 7 trustee with the
i obJect to claims.. Seq,

kemus (In‘ re. Thompson), '

to dbject l
tet 7 Trus ﬁ

the .objection'by the. Comptroller, and Mor-
gan does not take a position with regard to
whether or not the Comptroller Has authonty

‘W‘ ,

The C ptroller s Ob]ectlon

Although the Comptroller requests only
permlssmn to ﬁle an obJectmn to claim, the
Comptroller briefed its substantave objection
to Morgan's' aﬂmuustra‘ave expensé. ; Mor-
gan filed an objectxon m‘” response to the
Motion in whn:‘hl its attorneys bnefed in even
greater detail Ets legal argument m oppos1—
tion, to the Comptroller’s uproposed obJectlon

to claim.: On ember 30, 1995, the Comp-
troller filed eply to Morgans oh]ectlon
The key msues,“ralsed by these pleadmgs are
(1) 'whether d ‘not Morgan Was reqmred to
file!an actual "pr‘oof of claim form asserting its
Chapter 11 administrative expense by the
Chapter 7 bar date; and (2) whether Mor-
ga.ns Chapter 11 administrative expense
should be disallowed for its failure to file a
propf of claim, or subordinated for filing a
laté“ broof of claim.! Because of the exten-
s1ve bneﬁng by the parties on the issues
pnor to the hearing on the Motion, the Court
du'ﬁzc d the parties to present oral argument
on the lssues and told the parties it would
then rule on them without requiring the

mptroller to file an additional pleading.

The Pourt will treat the Motion as an objec-
tlon ‘to claim per Federal Rule of Civil Proce-

dure 8. Following the hearing, the parties

possibility that Morgan might file a late claim.
Morgan did file a late claim following the filing
of the Comptroller’s Motion.

ourts -have ,found that! .

[ (lst Clr 1992), Collwron \
€502 ;
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814 193 BANKRUPTCY REPORTER

filed additional pleadings in which they elab-
orated on their arguments.?

Factual Background

Pro Set, Inc. (“Debtor”) filed a petition
under Chapter 11 of the Bankruptey Code on
August 20, 1992 (“Petition Date”). Subse-
quently, the Court authorized the Debtor to
incur secured, superpriority administrative
indebtedness under § 364(c) & —~(d) of the
Bankruptey Code by two orders entered on
September 28, 1992, and October 16, 1992
(collectively, the “First Financing Orders”™).
Morgan is defined as the Lender. (Septem-
ber 28, 1992, Order at 3.) The September
28, 1992, order provides that

[tlhe credit extended by Lender and the

indebtedness incurred by the Debtor, as

provided in this Order are actual and nec-
essary costs and expenses of preserving
the estate of Debtor and are allowable as
administrative expenses;in accordance with
the provisions of Sections 503(b)(1) and

507(a)(1) of the Bankruptcy Code.
(September 28, 1992, Order at 4.) The order
also provided ‘jtlia’q “{tlhe Lender has agreed
to extend credit to Debtor,. .. only upon the
terms and conditions, set forth in ‘this Order,
including without, limitation the granting of
superpriority ;status; under Section 364(c)(1)
of the Code....” . (September 28, 1992, Or-
der at 4-5.) The Court granted superpriori-
ty status to amounts lent by Morgan postpe-
tition. (Sgptembén;%, 1992, Order at 11-12.)
In addition to granting:Motgan superpriority
administrative, status, the Court granted
Morgan a security interest in certain proper-
ty of the Debtor pursuant to 11 U.SC.
$§ 364(c)(2), 364(¢)(3); and 364(d)(1). (Sep-
tember 28, 1992, Order at 9-10.)

Morgan’s obligation to make advances of
funds terminated. on - December 31, 1992.
(September 28, 1992, Order'at 7.) The Court
entered two additional orders on December
24,1992, and March 17, 1993, that authorized
the Debtor, to continue to incur debt under
the same terms as the First Financing Or-
ders with some modifications. These orders
contain proyisions similar or identical to the
2. There is ;ome confusion about whether the

Court authorized the parties to file supplemental

briefs. In its December 20, 1995, reply to Mor-

gan's supplemental 'objection, the Comptroller
stated that it' did not understand the Court to

provisions discussed above. (December 24,
1992, Order at 4-5, 10, 12-13; March 17,
1993, Order at 4, 5, 10, 11, 12.)

Although the Debtor’s plan of reorganiza-
tion was confirmed on June 3, 1994, it was
never consummated. The bankruptcy case
was converted to a case under Chapter 7 of
the Bankruptey Code by order entered on
September 22, 1994, _The Clerk for the Unit-
ed States Bankruptey Court for the North-
ern District of Texas mailed out a Notice of
Commencement of Case Under Bankruptey
Code Chapter 7 about September 28, 1994.
The notice indicated that creditors were re-
quired to file a proof of claim except as
otherwise provided by law and that failure to
file a proof of claim could deprive creditors of
their property rights in the Debtor’s bank-
ruptey estate, ‘The notice provided that
claims were to be filed by January 17, 1995
(“Bar Date™), and that proof of.claim forms
were available in the Clerk’s Office of any
United States Bankruptey Court.

On September, 29, 1994, Morgan filed 2
motipn”‘for relief from the automatic stay
(“Stay Motion™) imposed by 11 U.S.C. § 362
as to certain of its collateral. On November
1, 1994, after notice and hearing, the Court
entered an order lifting the automatic stay
(“Stay Order”) to enable Morgan to take any.
action appropriate under applicable state law
to fbji'eclose, sell, or otherwise dispose of its
collateral. Morgan did not file,a proof of
claim, until after the Comptroller : filed its
Mog;i(;):;n for Authority, which was long after
the Bar Date.

Discussion

The Comptroller objects to Morgan’s
Chapter 11 administrative expense because
of Morgan’s failure to file a proof of claim
asserting the expense or any deficiency aris-
ing from a foreclosure on its collateral. The
Comptroller asserts that Morgan’s expense
should be disallowed for its failure to file 3
proof of claim or, in the event that Morgan
files a late proof of claim, subordinated. The
Court finds, however, that Morgan was not

indicate that the parties could file supplemental
pleadings. Regardless, the Court has considered
the pleadings, which have not had significant
impact on this Court’s ruling.
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Cite as 193 B.R. 812 (Bkrtcy.N.D.Tex. 1996)

required to file a proof of claim for its admin-
istrative expense3 As a result, the Court
will not reach the 1ssue of Whether or not, xt
should dlsallow or subordmate Morgans ex-
pense. ‘

The ﬁnancmg ‘o‘rt“‘lers entered by the Court
describe. the amou ts 1oaned by Morgan as
adxmmst.ratwe exp r d prowde that

the provmons of § 3645‘(9 ‘ml
' Order‘ aht 4,

pursuant to §
expense,‘such“ am u

um |

may ﬁle 2 requ“est‘ for p

istrative expens'e’»whl
after not1ce ahd he |

aproof of cla1m 11 USC § 501; ‘see NL
Industries, Inc. v. GHR,‘Energy Corp., 940

3. In this opinion, the Court is only dealmg with
Morgan's § 364(c)(1) | ladmlmstratwe expense
claimand not xts secureﬁ clalms l l

4, That is, the' wBankruptcy lCode, 11 'U.‘S.‘C,
§6.101-1330. ., ., . Lo

5. Section 503 and other parts ‘of the Bankruptcy
Code were amended in &99)4 iSee The Bankrupf-
cyReform Act of 1994, PubL No, 1032394, 108
Stat. '4106. The amendmems do not, apply to
this bankrupicy case. wBankruptcy Reform Aét
§ 702. Thus; the cman‘bns in this opinion are to
the preamen ment Gode.

6. In 1994 however,’ :‘§‘,'{} 0‘? was amended to pro-
vide ‘that requests f‘ r'payment must be timely
filed. ' Bankruptcy R‘efornu'l At § 213(c).

7. The Court considers Norton's discussion of
why the proof of c]alm provisions of the Code
and the Rules do not apply to administrative
expense claimants to be instructive:

[Alllowance of unsecured claims is expressly
dealt with in § 502. Section 502(a), in turn,
mandates the filing of a proof of claim under

elalms,lnenher th Rules n‘or th‘”‘ “Code pro-
©vi ures oW or

F.2d 957, 966 (5th Cir.1991) (noting that ad-
ministrative expense claimants are to file re-
quests, for payment rather than proofs of
claim), ce’rL demed, 502 U8, 1032, 112 S. Ct.
873, 116 L.Ed.2d 778 (1992), In re Packard
Properties, Ltd., 118 B.R. 61, 63 (Bankr.

N. D Tex.1990) (Mchre, CJ. ) (sa.me) Sec-‘

" tion 502 governs allowance of . claims.

" though the'Federsl Rules of Bankruptcy‘

Procedure (“Rules”) provnde specifie proce-
dures and' deadlihes, for the ﬁlmg of proofs of

eﬁf separate
“; 502, d

e%’eh have con-
arxaly51s, that

oof of Hs of the‘ Code and
Rules 'do Hot apply to admlmstratwe ex-
penses. .

Norton, supra. § 42:14, at 42-72 to 42-74 (foot-

notes and citations omitted).
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816 193 BANKRUPTCY REPORTER

Official Proof of Claim Form for the United

States Bankruptey Courts also supports this

result in that it provides:
NOTE: This form should not be used to
make a claim for an administrative ex-
pense arising after the commencement of
the case. A “request” for payment of an
administrative expense may be filed pursu-
ant to 11 U.S.C. § 503.

Official Bankr.Form 10; 11 US.C.

A number of courts have found that the
conversion of a case from one pending under
Chapter 11 to one pending under Chapter 7
changes the requirements for preconversion
administrative expense claimants, such that
they are to file proofs of claim by the dead-
line, or bar date, noticed by the court after
the conirersion. See, e.g, In re De Viies
Grain'& Fertilizer, Inc, 12 F.3d 101 (Tth
Cir.1998); United 'States v. Ginley (In re
Joknson), 901 F.2d 513 (6th Cir.1990); Unmit-
ed States v. Brandt (In re Lissner), 119 B.R.
143 (N.D.I1L1990); ' In re Sea Air Shuttle,
Corp., 1168 B.R. 501 (Bankr.D.Puerto Rico
1994); In, re West Joknson Corp., 96 B.R.
182 (Bankr-W.D.Wis.1988); In re Transouth
Truck Eqmpmnt Inc, 87 B.R. 937 (Bankr.
E.D.Tez;n.f19§8).“ This Court respectfully dis-
agrees Wwith these courts. I

Section 348 of the, Code stipulates the ef-
fects. of convlersion\.m‘ Rule 1019 implements
§ 348. Fed.R.Bankr.P. 1019 advisory com-
mittee’s note (1983). Riile 1019 provides for
a new time period for filing, claims, and notes
that claimsjactually filed by a creditor in the
superseded: case will{be deemed filed in the
Chapter 7 case. Fed.R/Bankr.P: 10192) &
~(3). The Rule requires a debtor to file a
final report and; a sj¢h‘;]{ed1ﬂe of postpetition
debts within 15" days. fter .the entry of the
order of donveﬁ; . Fed.R.Bankr.P.
1019(5). Part six of the Rule requires the
clerk of the court to give the following notice:

8. About 1991, Rule 1019 was renumbered such
that 1019(7) was renum}:)cred as: Rule 1019(6),
and Rule IOI?(éj) was renumbered as 1019(5).
Fed.R.Bankr.P. 1019 advisory committee’s note
(1991). Some‘courts«rénucf‘iered opinions prior to
the renumberi‘ng‘of“f:‘t‘]'n‘é iRule. See, eg., Tran-
south, 87 B.R. at 939,

8. In United States v. Ron Pair Enterprises, Inc.,

489 U.S. ,'235,:241, 109 S.Ct. 1026, 1030, 103
L.Ed.2d 290 (1989), the Supreme Court found

Filing of Postpetition Claims: Notice. On
the filing of the schedule of unpaid debts,
the clerk, or some other person as the
court may direct, shall give notice to those
entities, including the United States, any
state, or any subdivision thereof, that their
claims may be filed pursuant to Rules
3001(a)~(d) and 3002, * * *

Fed.R.Bankr.P. 1019(6).

Several of the courts holding that adminis-

trative expense claimants must file a proof of
claim by the bar date following conversion
find that Rule 1019(6)® requires all entities
listed, on the Rule 1019(5) schedule of debts
incurred in the Chapter 11, including admin-
istrative expense claimants, to file 2 proof of
claim.  See Johnson, 901 F.2d at 518-19; .

Lissner, 119 B.R. at 145;, Transouth, 87 BR.
at 939 (collectively, the “Transouth, Cases”).
The Transouth Cases find. that Rule 1019(6)
does not provide that. postpetition, preconver-
sion, administrative expense claimants may
file either a proof of claim or 3 request for

admirﬂ‘stratiyé‘; éxpénée but' dirjeéts ‘the enti-
ties listed' on the 1019(5) schedule to file a

proof ‘of claim. ' 'Id, The Trapsouth, court

le;‘jca “drafters)“c‘)f Rule fde japparen%tly‘ con-
cluded that it'is easiesp to require every-
one 'with a cldim that 4rosé during;a chap-

ter'11 case, and whxch{u}s rot governed by
Rule, 2016, to file a proof of claim regard-
less of whether 'the claim might| be an
administrative' exf)ensj‘i\e.;” 12/ Collier on
Bankruptey 9 122.12 (14th ed. 1987 '

1d. (emiphasis added). This Cohrt fitids the
analysis of 'the Transouth"Cases 'to misread
the Rﬁi@l‘ however, béca
not unequivoeally 'direct '
Rule 1019(5) schedule to fle a proof of claim.

\Rule ”1619&:(3) does
he entities ‘i;fo‘n the

t

The plain language of Ryle 1019(6) provides
that the clerk is to noticel these entities that

their ‘léamsmay be filed' pursuant to Rules
3001(2)~(d) 4nd 30029 Tﬁ:‘u‘s the| Rule/leaves

that statutory analysis should beginland ehd with
the lgnguage of the statute’ when! the statute's
language is plain. The Supreme Court has ap-
plied this plain ;meaning ;g‘nf!alysjis to the; Bank-

ruptcy Rules. In re Interrigtionl Diamond Ex-
change Jewelers, Inc., 188 BiR. 386, 390 (Bankr.
S‘D.tho 1995); see Ta“ylorhij)ﬁd Fréeland &w“Kronz,
503 US. 638, 651, 112 S.Ct. 1644, 1652, 118
L.Ed.2d 280,(1992) (Stevens, 3., dissenting) (not-
ing that the‘":majority apphiéd “plain mezning”
analysis in disposing of the éjajse).

HE
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Cite as 193 B.R. 812 (Bkrtcy.N.D.Tex. 1996)

to the entity the task of ascertaining whether
or not it should file avproof ;of claim. In
making this determination,-a preconversion
administrative expense clmmant Would Justi-
fiably look to § 503, Whlch governs allowance
of’ admmlstratlve expenses and ‘Whlch directs
the filing of 2 request for payment. In addx—
tlon, the Official Proof of Clann Fo

‘m . \aunt P'i\

request for payment and no a proof f ¢ 1alm ‘

instead of a requ

| H”\m i
On

s
) .
In ve S d

M

supersederh ‘
chapter 7'cade.”’} |
leap to infer thls‘i‘%"‘ﬁ‘u, b re d
administrative expense dlaimant 'to file 2
proof of claim by a deadline.

10. The Court acknowledges that, given the exist-

ing case law, the safer and better practice would
be for preconversion administrative expense

‘ 3002(3), Whlch‘
. creditor to"

Another case reaches the same result as
the Transouth and De Vries lines of cases
without even mentioning Rule 1019. See In
re West Johnson Corp., 96 B. R. 182 (Bankr.
W.D.Wis.1988). The West Jo}mson court ar-
gues that admuustratlve expense cla1mants
are not reqmred to file a proof of claim only
because of a ]u«dwwl exceptlon to Rule
e reqmres an unsecured

\}) I

( ‘;DTe‘ 1982) andIn re)

claim

the \'],ﬂ$ il
ble. " [Se
‘ are to, ﬁle‘ requests for
n' ro&fs of | ‘cla.lm 4re not
‘ul” 002‘wl‘but are
recogmmn the dlstmctmn between § 501
and & 503. See also supra mote 7. Thus,
even if good reasons exist for requiring pre-

claimants to file a proof of claim by the Chapter
7 bar date.
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conversion administrative expense claimants
to file proofs of claim, neither the Code nor
the Rules require this action or provide no-
tice to the claimants that they must do so.
For this reason, the Court rejects the West
Johnson court’s analysis.

The tie that binds all of the cases d1scussed
above is their reliance on a particular policy
argument in support of their conclusion.
The courts emphasize their concern that the
administration of the Chapter 7 case may be
hindered because of the difficulties facing the
trustee in ascertammg the existence of ad-
ministrative expenses incurred during the
aborted Chapter 11. See, eg., De Vries
Grain, 12 F.3d at 104 (noting this difficulty);
Johnson, 901 F.2d at 519 (stating that the
Rule’s directive is “[iln the interest of finality
and notice to the''Chapter 7 trustee” and
helps achieve. the goal.of the 'Bankruptey
Rules to. secure the just, speedy, and inex-
pensive determination of cases); Lissner, 119
B.R. at 146: (statmg similar concerns); West
Johnson, 96.B.R. at 184 (“The policy consid-
erations of certainty and ease of administra-
tion of cases wotld,be served by requiring a
holder of an adrmmstratlve jexpense claim to

file a proof ofi claun upon conversion.”);

Tmnsouth, 87 B<R 4t 939 (notmg that “[t]he
draftersof Rule ‘1019 apparently concluded
that it is easwst to require, everyone with a
claim that arose, durmg @ chapter 11 case .

to file a proof|; of claim....”. The De: Vnes
court states thaL wlfule the burden on the
Chapter 7 trustee to aseertain preconversion
administrative, expenses s great,.it is not
much of a burden on,an administrative ex-
pense claimant to ﬁle 4 proof of claim. 12
F.3d at 104. Thus such claimants should file
proofs of claim. See id. The De Vries court
and the other courts do not seem concerned,
however, with the serious consequences of
disallowance or subordination facing an ad-
ministrative expense claimant who does not
read the Rules to require it to file a proof of
claim. If Rule 1019 or any other Rule,
clearly 'reqmred preconversion administra-
tive expense claimants to file a proof of claim
following conversion, the Court would not
hesitate to reach the issue of whether or not

11.  The Court does not intend to suggest that this
situation existed in this case and notes:that Mor-
gan was on the service list of the Notice of

Morgan's administrative expense should be
disallowed or subordinated.

Another concern of this Court is based on
the practical observations and experience of
the Court. Too often, the debtor-in-posses-
sion and its attorney fail to comply with Rule
1019(5) and do not-file a list of postpetition
debts. It is the inattention of the debtor to
this duty that creates for the Chapter 7
trustee the huge burden of administering a
case without knowledge of the extent of ad-
ministrative expense claims. An additional
consequence of the debtor’s failure to comply
with the Rule is that administrative expense
claimants may not receive notice of the con-
version or the proof.of claim bar date, and
thus may not have the chance to file a timely
“claim,” if so required by a Rule.! These
problems. result from the fact that, after con-
version, the debtor ;and its attorney could
care less about the bankruptey.

Although the Court finds that Morgan did
not need to file a proof of 'claim by the
Chiapter 7 Bar Date, the Court'also finds that
Mdrgan has yet to file 2 request for payment
pursuant to 11 U.S.C. § 503. Morgan’s
counsel argues, with scant authonty, that the
Court': has prewously allowed Morgans -ad-
ministrative expense claim VVlth the ‘ﬁnancmg
orders prevxously entered by the Court.
These orders did not allow Morgan §' admin-
istrative expense, but, prowded that amounts
owed by Morgan aré allowable 'as a § 503
administrative expense. (September 28,
1992, Order at 4; December 24, 1992, Order
at 4-b; ' March 17, 1993, Order at'5). The
financing orders authorized the Debtor to
borrow from and repay Morgan, but they do
not apprise the Court or the Trustee of the
amounts actually loaned or.the,amounts still
owing. . The orders ido provide that the
amounts loaned have “superpriority”, status.
With the Stay Motion,: Morgan requested
permission to foreclose on its collateral, and
not payment of its admlmstratlve expense.
The ‘Stay Order authorized Morgan to fore-
close, but did not determine what ‘amount
would be owed to Morgan following any fore-
closure sale that might take place Although

Commencement of the Chapter. 7 case. The
problem often exists, however.
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Citeas 193 B.R. 819 (Blatcy.N.D.Tex. 1996)

the Court has determmed that Morgan d1d
not need to file a proof of claim; Morgan did
file an adm1mstrat1ve proof of claim after the -
Bar.Date. The, Court’s decision, does not .

preclude. the Comptroller from ob_]ectmg to

this. “proof of clalm qon other grounds such
as laches or estoppel L

“ Conclusxon o

For .the foregomg 'reasons, the’ Court
finds that ‘the betterwvlew of the Code and
the Rules 1s that’ preconyersmn, Chapter 11
adxmmstratlve expens iiclaimants are- ‘ot re- |
quiréd to. file’ proofswof ¢laim following con-
version” of ithe case 56" Chapter 7. Regard- j
less, they should »ﬁle wsomethmg——a request .
for . payment or & ‘proof of .claim—to apprise
the“ Chepter\"? Trustee of what they clalm

; B

; ted Thls conclusmn

ni ‘»\ahu o

de the- Comptro]ler from ob-

C
i LT I

At Ml

th1s M n }Q”n‘aum .0 mmn:shall be: entered

For t}‘ae reasons ngen in the Court’s Mem—
orandum Oplmon s1gned on March 7, 1996, it

is therefore .

ORDERED that the Motlon for Authority
to Filer @b,wctmn to Allowance of Chapter 11
Administrative Expense' Claim of Morgan
Gua.ranty Trust Company of New York filed
by the Texas Comptrpller of Public Accounts
(“Cbmpﬁfoller”) is GRANTED and further

ORDERED that the Court shall addition-
ally tre ‘%.t tHé Comptroller’s Motion as ‘the
operative: obJectlon tq claim pursuant to Fed-
erdl Rulb of Civil Procedure 8(f) and further

ORDERED that the Comptroller’s obJec-
tion to cla.lm is DENIED without preJudlce,
and further R

ORDERED that all other relief not ex-
pressly granted is DENIED.

wi_
© EKEY NUMBER SYSTEM
$ ;

In re AMBER’S STORES INC Debtor.
Bankruptcy No. 395—35650—HCA—11

b

Umted States Bankruptcy Court
" "N.D. Texas, ‘

i

Dallas Dmsx‘on

March 13, 1996

. Lessor of ‘inonresidential real property

.moved to compel payment of  postpetition
lease obligations of Chapter 11 debtor.

Debtor contended that no obligation existed,
and if one did, claim had to be:analyzed to
determine amount: actually and necessarily
ineurred in preserving estate. The Bank-
ruptey Court, Harold .C. Abramson, J., held

. that: (1) a lessor has administrative expense

claim for unpaid: postpetition lease obli-
gations that occur' before lease is rejected,
and need not establish ;ts admnustratwe sta-
tus under statute governing administrative
expense claims; [(2) 'lessor’s: administrative
expense claim for unpaid postpetition, prere-
jection lease obhgatlons does not acquire su-
perpriority status;: (3) debtor’s reJectlon of
lease was' effectwe as of date of petltlon,
given'order making approval of rejection ret-
roactive due to 'equities .of case; and' (4)
rejection of debtor’s 1ease only pccm-s after
approval by court: ‘

" Motion to compel payment of postpeti-
tlon lease obhgatmns demed

1. Statutes €188

When statﬁte’s language is plain, sole
function of courts is to enforce it according to
its terms.

2. Bankruptcy ¢=2876

Lessor of nonresidential real property
has administrative expense claim for unpaid
postpetition lease obligations that occur be-
fore lease is rejected, either by trustee or
due to time limitations of statute providing
for automatic rejection, and lessor need not
establish its claim for administrative status
under statute governing administrative ex-
penses. Bankr.Code, 11 US.CA.
§§ 365(dX(3), 503(b)(1)(A).
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Practice
& Procedure ,cqutes

Pre-conversion
Administrative
Expense Claims:

Is a Proof of
Claim Required?

Contributing Editor:
Angela K. Layden
Dixon Dixon & Jessup Lid. LLP

chapter 11 debtor incurs various
Azdministrative expenses in the
peration of its business. Before
these creditors file a request for payment of
their administrative claims in accordance
with §503(a), the debtor converts its case
to chapter 7. You represent one of the pre-
conversion administrative creditors in the
chapter 7. How do you protect your
client’s right to distributions?
= Courts differ as to the
proper procedure for
a pre-conversion
administrative
expense creditor to
follow. Some courts
hold that conversion
from chapter 11 to
chapter 7 changes the
-procedures for pre-
conversion admin-
istrative claimants. Instead of simply filing
a request for payment in accordance with
§503(a), these courts require a chapter 11
administrative expense creditor to file a
proof of claim in the chapter 7 case to
preserve its right to distributions. See, e.g., In
re Transouth Truck Equip. Inc., 87 BR. 937
(Bankr. E.D. Tenn. 1988). Other courts hold
that these claimants need not file a proof of
claim in the chapter 7 case. These courts
conclude that pre-conversion administrative
expense claimants may still file a “request
for payment” under §503(a) in order to have
their claims paid. See In re Pro Set Inc., 193
B.R. 812 (Bankr. N.D. Texas 1996).

These divergent views result from
differing interpretations of Fed. R. Bankr. P.
1019. Rule 1019(5)(A) requires the debtor-
in-possession or trustee in the chapter 11
case to “file a schedule of unpaid debts
incurred after commencement of the
superseded case including the name and
address of each creditor...” Rule 1019(6),
titted Filing of Post-Petition Claims; Notice,

Angela K. Layden

states, “On the filing of the schedule of
unpaid debts, the clerk...shall give notice to
those entities...that their claims may be filed
pursuant to Rules 3001 (a)-(d) and 3002.”

In In re Pro Set Inc., the bankruptcy
court concluded that it was unnecessary for
a chapter 11 administrative expense
claimant to file a proof of claim in the
converted case. The court noted that it is a
fundamental rule of bankruptcy law that
administrative expense claimants file
requests for payment, not proofs of claim.
In fact, the Official Proof of Claim form
explicitly states that the form “should not be
used to make a claim for an administrative
expense arising after the commencement of
the case. A ‘request’ for payment of an
administrative expense may be filed
pursuant to 11 U.S.C. §503.” Because
administrative expense creditors do not file
proofs of claim, the court concluded that the
bar dates for filing proofs of claim do not
apply to these creditors.

Furthermore, the court noted that Ruie
1019(6) does not unequivocally direct an
administrative claimant to file a claim in
the chapter 7 case. Because both unsecured
creditors and administrative claimants are
listed on the schedule required by Rule
1019(5), both would receive the notice
required by -Rule 1019(6). The Pro Set
court stated that a literal reading of Rule
1019(6) does not require administrative
claimants to file a proof of claim.
Therefore, administrative claimants
receiving the 1019(6) notice from the clerk
may disregard the instructions regarding
filing a proof of claim.

Although the Pro Set court concluded
that filing a proof of claim was not
required, the court recognized that a pre-
conversion, administrative expense creditor
must clearly file something, whether it be a
request for payment or proof of claim, to
notify the chapter 7 trustee of its claim and
preserve its right to distributions.

In In re Transouth Truck Equip. Inc.,
on the other hand, the court concluded
that Rule 1019(6) mandates the filing of a
proof of claim by a pre-conversion
administrative expense claimant. As the
court noted, Rule 1019(6) does not say
that the clerk should notify creditors to
file proofs of claim or requests for
payment of administrative expenses. The
rule says that creditors are to be directed
to file proofs of claim.

The basis for the court’s conclusion was
the certainty it provided the chapter 7
trustee in the administration of the estate.
“The drafters of Rule 1019 apparently
concluded that it is easiest to require
everyone with a claim that arose during a
chapter 11 case...to file a proof of claim

regardless of whether the claim might be an
administrative expense.”

Conclusion

Given the current disagreement among
the courts, whether it is necessary to file a
proof of claim for pre-conversion
administrative claims depends upon the
jurisdiction. However, as the Pro Set court
acknowledges, “given the existing case law,
the safer and better practice would be for
pre-conversion administrative claimants to
file a proof of claim by the chapter 7 bar
date” Inre Pro Set,193BR.at16n. 10. W

26 June 1996
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
ALAN N. RESNICK, REPORTER
RULES 4004 (a) AND 4007 (c)

August 22, 199¢

(a) TIME FOR FILING COMPLAINT OBJECTING TO DISCHARGE;

* %k k%

COMMITTEE NOTE |

Subdivision a) is amended to clarify that, in a
chapter 7 case, the deadline for filing a complaint
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10

11

12

13

Rule 4007. Determination of Dischargeability‘of a Debt

* %k *

(c) TIME FOR FILING COMPLAINT UNDER § 523 (c¢) IN
CHAPTER 7 LIQUIDATION, CHAPTER 11 REORGANIZATION, AND
CHAPTER 12 FAMILY FARMER' S DEBT ADJUSTMENT CASES; NOTICE OF
TIME FIXED. A complaint to determine the dischargeability of
any debt pursuant to.§ 523(c) of the Code shall be filed not
iater than 60 days folleowing after the first date get for
the meeting of creditors held purseant—te under § 341 (a) .
The court shall give all creditors not less than 30 days
notice of the cime so fixed in the manner&provided in Rule
5002. On motion of any party in interest, after hearing on
notice, the court may for cause extend the time fixed under
this subdivision. The motion shall be made pefore the time
has expired.

*k k%
COMMITTEE NOTE

subdivision (c) is amended €O clarify that the
deadline for filing a complaint to determine the
dischargeability of a debt pursuant ‘to § 523(c) of the
code is 60 days after the first date set for the
meeting of creditors, whether or not the meeting is
held on that date. The time for filing the complaint
is not affected by any delay in the commencement oOr
conclusion of the meetlnd of creditors. This amendment
does not affect the right of any party in interest toO

file a motion for an extension of time to file a

complaint to determine the dischargeability of a debt

in accordance with this rule.

The majority of courts that have applied the present Rules

have held that the 60-day periocd for filing complaints runs from

the first date set for the meeting of creditors. whether OY not
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the meeting is actually held on that date. See, e.g., In re

Gordon, 988 F.2d 1000 (9th. Cir. 1993) (rejecting argument that

60-day period starts running from the date on which the meeting

of creditors is actually held); In re Datson, 197 B.R. 1,3 (D.

Me. 1996) ("Although the courts are not in. complete agreement,
the majority position is that the bar date remains the same even

if the creditors-’ meeting is rescheduled.. .. [tlhis court agrees

with the majority rule...."); In re Schoofs, 115 B.R. 1,2
(Bankr.D.D.C. 1990) (60 days runs from first date set for the
creditors’ meeting "regardless of whether the meeting is actually
held then or whether the debtor or his representative fails to

appear."); In re Hill, 48 B.R. 323 (N.D. Ga. 1985); In re

Depalma, 94 B.R. 546, 548 (Bankr. N.D. I11. 1988) ("It is the
first date set for the meeting that is determinative; whether or

not the meeting is held or completed on that date is

irrelevant.") .
This majority view -- which in my opinion is correct -- is
consistent with statements made by a leading commentator. " [Rule

4004] is also unambiguous in specifying that the sixty days are
counted from the first date set for the meeting of creditors,
regardless of whether the meeting is actually held on that date.r
Collier on Bankruptcy § 4004.03 (15th ed.).

Unfortunately, several courts have disagreed with the
majority view, finding that these rules are ambiguous and holding
that the 60-day period does not begin to run until the meeting of

creditors is actually held. See In re Little, 161 B.R. 164, 168




(Bankr. E.D. La. 1993) ("debtor must be present and subject to

examination under oath, as required by Section 343, in order for

the sixty day period to commence."); In _re Keefe, 48 B.R. 717,

719 (Bankr. D.S.D. 1985); Allegheny Int’l. Credit Corp. V.

Bowman, 60 B.R. 423, 425 (S.D. Tex. 1986).
One of the more recent decisions holding that the 60-day
period does not begin to run until the creditor’s meeting is

actually held is In re Miller, 182 B.R. 507, 509-510 (Bankr. sS.D.

Ohio 1995), where the court wrote:.

tHere the rule under discussion [Rule 4007(c)] 1is
inherently ambiguous. The rule provides that the
complaint should be ’filed not later than 60 days
following the first date set for the meeting of
creditors held pursuant to § 341(a).’ should the reader
of the rule focus on the word ‘set’ oOr the word 'held’
in attempting to determine on which date begins the
running of the 60-day period?... [T]lhe court holds that
the 60-day period within which to file complaints under
Rule 4007 (c) begins to run on the date the § 341
meeting of creditors is actually ‘held.’”

For the sake of clarity, and to avoid litigation and
uncertainty regarding these deadlines, I suggest that the word
“héld" pe deleted from these rules and that the committee note
clarify the intent of the Committee. These proposed amendments

are consistent with the majority view. The other changes toO the

rule are stylistic.
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Rule 9013. Administrative Motions

(a) Administrative Motion. An administrative motion is a

request for an order relating to any of the following

matters:

(1)

(2)

(3)
(4)

(5)

(6)

(7)

(8)

(9)

paying the filing fee in installments in accordance
with Rule 1006 (b) ;

payment of income to the trustee pursuant to

§ 1225(c) or 1325(c);

joint administration pursuant to Rule 1015;

conversion of a case pursuant to § 706(a) or

§ 1112(a);

dismissal of a case pursuant to § 1208(b) or

§ 1307 (b);

approval of the employment of a professional person
in accordance with Rule 2014;

service of process by first-class mail on an
insured depository institution pursuant to Rule
7004 (h) (2);

approval of the appointment of an examiner or
trustee in a chapter 11 case in accordance with
Rule 2007.1;

enlargement of time pursuant to Rule 9006 (b) made
before the expiration of the period originally
prescribed or as extended by a previous order,
other than enlargement of time for taking action

under Rule 1017(e), 3015(a), 4003(b), 4004 (a),



26
27
28
29
30
31
32
33
34
35
36
37
38
39
4d
41
42
43
44
45
46
47
48
49
50

51

4007 (c), 8002, or 9033;

(10) waiver of a fee under applicable law;

(11) form of, manner of sending, or‘publication of a
notice;

(12) notice pursuant to Rule 9020(b); and

[(13) the examination of an entity pursuant to Rule
2004.1

(b) Filing and Contents of Motion. An administrative motion
shall:

(1) be filed, unless made orally at a status conference
pursuant to § 105(d), or at a hearing, at which
all parties entitled to notice of the motion are
present;

(2) state with particularity the relief or order sought
and the grounds therefor; and

(3) if the motion is in writing, be accompanied by
proof of compliance with subdivision (c) of this
rule, and a proposed order for the relief
requested.

(c) Notice. Not later than the time when the motion is
filed, the movant shall serve copies of the motion, any
paper filed with the motion, and the proposed order on
the debtor, the attorney for the debtor, the trustee,
and any committée elected under § 705 or appointed
under § 1102, and any other entity required by federal

law or these rules, and shall transmit copies thereof
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52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

to the United States trustee. Notice shall be served
in the manner provided in Rule 7004 for service of a
summons, except that the court by local rule may permit
the notice to be served by electronic means, provided
such means are consistent with technical standards, if
any, established by the Judicial Conference of the

United States.

(d) No Response; Relief Without a Hearing. No response to

the motion is required, and relief may be granted

without a hearing.

(e) Order. Rule 9022 applies to any order entered in

connection with the motion. A copy of any order entered
shall be served on the debtor, the movant, the trustee,
any committee elected under § 705 or appointed under §
1102, any other entity as required by these rules or
applicable law, or any other entity as the court
directs.

COMMITTEE NOTE

Rules 9013 and 9014 have been amended to
substantially revise the rules governing motion
practice in bankruptcy cases.

Rule 9013 is amended to govern a new category of
motions, called "administrative motions." This
category consists of enumerated types of motions that,
in most instances, are nonsubstantive and
noncontroversial. This rule, as amended, is designed
to enable parties to obtain court orders relating to
administrative matters in a relatively short period of
time.

The term "application" -- which was often used in
practice to mean an ex parte or expedited request for
an order relating to administrative matters -- is

3



deleted from the Bankruptcy Rules.

The inclusion in subdivision (a) of a request for
an order waiving a fee under applicable law is not
intended to create or expand any right to waive fees.

The amendments provide more detail relating to
motion practice. This change is intended to increase
uniformity .in motion practice among districts and to
reduce the number of local rules governing motions.
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Rule 9014. General Motions

(a) General Motion Practice. This rule governs any request

for an order, other than a request for relief of the

type described in Rule 7001 or 9013(a) or a motion made

in an adversary proceeding.

(b) Motion Papers. Every motion shall:

(1)

(2)

(3)

(4)

be filed, unless made orally at a status conference
pursuant to § 105(d), or at a hearing, at which
all parties entitled to notice of the motion are
present;
state with particularity the relief or order sought
and the grounds therefor;
be accompanied by proof of service, unless the
motion is made orally;
be accompanied by a proposed order for the relief
requested;
unless the movant is an individual debtor whose
debts are primarily consumer debts, be accompanied
by:
(A) one or more supporting affidavits;
(B) a memorandum of law;
(C) a statement of the name and, if known, the
address and telephone number of any person
who is likely to be called as a witness by

the movant if there is a hearing on the
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40

41

42

43

44

45

46

47

48

49

50

motion, and a summary of the testimony that
the person is likely to give; and

(D) if the wvalue of property is at issue and a

valuation report has been prepared, a copy of.

the valuation report, and the name, address,
and telephone number of the person who
prepared the valuation report, unless the
valuation report will not be introduced as

evidence at any hearing on the motion.

(c) Sexvice of the Motion and Notice of Hearing.

(1)

(2)

Except as provided in subdivision (i) (1), not less
than 25 days before the hearing date, the movant
shall serve a copy of the motion, a copy of any
paper filed with the motion, and notice of the
hearing on any entity against whom relief is
sought, any entity that has a lien or other
interest in property that is the subject of the
motion, the debtor, the attorney for the debtor,
the trustee, and any committee elected under § 705
or appointed under § 1102, or, if the case is a
chapter 9 case or a chapter 11 case and no
committee of unsecured creditors has been
appointed, on the creditors included on the list
filed pursuant to Rule'1007(d).

Service shall be in accordance with Rule 7004,

except that the court by local rule may permit
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63

64

65

66

67

68

69

70

71

72

73

74

75

76

service by electronic means, provided such means
are consistent with technical standards, if any,
established by the Judicial Conference of the
United States. The notice of the hearing shall
include:
(a) the date, time and place of the hearing;
. (b) the time for filing a response; and
(c) a statement that, unless a response
opposing the motion is timely filed, the
court may grant the motion without a

hearing.

(d) Responsive Papers.

(1) Any entity may file a response to the motion not

later than 10 days before the hearing date.

(2) Not later than the time when a response is filed,

the responding party shall serve a copy of the
response on the movant, any other entity against
whom relief is sought, any entity that has a lien
or other interest in property that is the subject
of the motion, the debtor, the trustee, and any
committee elected under § 705 or appointed under
§ 1102, or, if the case is a chapter 9 case or a
chapter 11 case and no committee of unsecured
creditors has been appointed, on the creditors
included on the list filed pursuant to Rule

1007(d) . Service of the response shall be in
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86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

accordance with Rule 7004, except that the court
by local rule may permit service by electronic
means, provided such means are consistent with
technical standards, if any, established by the

Judicial Conference of the United States.

(3) Every response shall be accompanied by proof of

service and, unless the respondent is an

individual debtor whose debts are primarily

consumer debts, by:

(A) a proposed order for the relief requested;

(B) one or more supporting affidavits;

(C) a memorandum of law;

(D) a list of the name and, if known, the address
and telephone number of any person who is
likely to be called as a witness by the
respondent if there is a hearing on the
motion, and a summary of the testimony that
the person is likely to give; and

(E) if the value of property is at issue, and a
valuation report has been prepared and is
likely to be introduced by the respondent at
any hearing on the motion, a copy of the
valuation report and the name, address, and
telephone number of the appraiser or

evaluator.

(e) Affidavits. Affidavits shall be made on personal
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103

104

105

106

107
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109
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111

112

113

114

115

116

117

118

119

120

121

122

123

124

125

126

127

128

knowledge, set forth only facts that would be
admissible in evidence, show affirmatively that the
affiant is competent to testify to the matters stated,
and be verified or contain an unsworn declaration as

provided in 28 U.S.C. § 1746.

(f) Hearing. If no response is timely filed, the court

shall determine the motion and order appropriate relief
without a hearing, unless the court gives notice to the
movant, and to any other entity as the court
determines, that a hearing will be held. If a timely

response is filed, the court may permit oral testimony

. at the hearing or may determine the motion based on

affidavits without oral testimony. The court may

determine any motion without a hearing to the extent

provided in § 102 (1) of the Code.

{(g) Discovery.

(1) Unless the court otherwise directs, Rules 26 and

28-37 F.R.Civ.P. apply, except that:

(A) the parties shall not be required to make the
disclosures mandated by Rule 26 (a) (1) -(3),
F.R.Civ.P., other than as provided in Rule
9014 (b) and (d), but the information
described in Rule 26(a) (1)-(3) F.R.Civ.P. may
be obtained by methods of discovery
prescribed by Rule 26(a) (5} F.R.Civ.P.;

(B) the parties are not required to meet in



129

130

131

132

133

134

135

136

137

138

139

140

141

142

143

144

145

146

147

148

149

150

151

152

153

accordance with Rule 26(f) F.R.Civ.P.;

(C) the 30-day time periods provided in Rules
30(e), 33(b)(3), 34(b), and 36(a), F.R.Civ.P.
are reduced to ten days oxr ' as directed by the
court in a pretrial order; and

(D) The movant may commence discovery only after
a response is filed or after the respondent
commences discovery. The respondent may
commence discovery at any time.

(2) A motion relating to contested discovery may not
be heard unless the entity requesting judicial
resolution of the discovery dispute has attempted
to confer with each party to the discovery dispute
to resolve their differences, and has filed a
statement setting forth the matters upon which

they have been unable to agree.

[Note: The Subcommittee is considering requiring
automatic disclosures of the type required under Civil
Rule 26(a) (1)-(3) within a specified time period for
certain time-sensitive motions in chapter 9 and chapter
11 cases. For example, the rule may provide that in
certain specified motions, "the parties are required to
make the disclosures mandated by Rule 26(a) (1) -(4).,
F.R.Civ.P., not later than ___ days after service of a

response."]
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174

175

176

177

178

(h) Status Conference.

(1)

(2)

If a response is filed, the court shall hold a

status conference, instead of a hearing, at the

time originally set for the hearing, unless:

(A)

(B)

(c)

(D)

the motion is for relief under § 362(d) or
includes a request for a preliminary hearing
as provided in Rule 4001 (b) (2) or (c)(2);
the movant or all respondents fail to appear
at the time set for the hearing;

the court determines that there are no
genuine issues as to any material fact; or
at the request of any party or on its own
motion, the court, not less than 5 days
before the time set for the hearing, gives
the parties notice that a hearing, instead of
a status conference, will be held at that

time.

The purpose of the status conference is to

expedite the disposition of the motion. The court

may enter a pretrial order requiring disclosure of

information of the type described in Rule

26 (a) (1)-(3) F.R.Civ.P, fixing a schedule for

pretrial discovery, and including any other

provisions as may facilitate the just, speedy, and

inexpensive disposition of the motion.
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179

180

181

182

183

184

185

186

187

188

189

190

121

192

193

194

195

196

197

198

199

200

201

202

203

204

(1)

Expedited Relief.

(1)

Reduced Notice. The court, for cause, may reduce

any time period provided in subdivision (c¢) (1) and
{d) (1). A motion to reduce the time period may
not be heard unless the movant has attempﬁed to
confer with opposing parties to agree on the
reduced time period. A motion to reduce the time
period is governed by this rule, except that the
movant shall serve and give notice of the motion
in accordance with subdivision (c) (1) not less
than 2 days before any hearing on the motion to
reduce time, and a response may be filed at any
time before any hearing on the motion to reduce
time. The motion to reduce time shall be a
separate motion, but shall be served together with
a copy of the related motion for relief. The
movant shall take all reasonable steps to provide
all parties with the most expeditious service and
notice as is feasible and shall file an affidavit
specifying the efforts made. If a response is
filed, the respondent shall take reasonable steps
to provide all parties with the most expeditious
service and notice as is feasible. The court may
approve the reduction of time as reasonable under
the circumstances or may issue any other

appropriate order, with or without a hearing.

12

N

£
-

B B T

]

7

) I A

i

L

T



1

Ty
i

r

1 i

i

1 071

1

1 U

1

gﬂw

i 1

3

205

206

207

208

209

210
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212

213

214

215

216

217

218

219
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222

223

224

225

226

227

228

229

230

(3)

(k)

[(1)

HET% PR

(2) Ex Parte Relief. Ex parte relief may be obtained

only in accordance with Rule 4001 (a) (2).

Interim Relief. If a request for interim relief is

included in the motion, the movant shall take
reasonable steps to provide all parties with the most
expeditious service and notice of the preliminary
hearing as is feasible and shall file an affidavit
specifying the efforts made. If a response is filed
before the preliminary hearing, the respondent shall
take reasonable steps to provide all parties with the
most expeditious service and notice as is feasible
before the preliminary hearing. At the preliminary

hearing, the court shall determine the adequacy of the

notice under the circumstances. Interim relief may be

obtained in accordance with Rule 4001 (b) (2) or Rule
4001(c)(2) only to the extent and under the conditions
stated in those rules.

[Sexrvice of] Order. [Rule 9022 applies to any order
entered in connection with the motion.] A copy of any
order entered shall be served on the debtor, the
movant, the trustee, any committee elected under § 705
or appointed under § 1102, any other entity as required
by these rules or applicable law, or any other entity
as the court directs.

Transmission to United States Trustee. A copy of every

paper filed and every order entered in connection with

13



231

232

233

234

235

236

237

(m)

the motion shall be transmitted to the United States

trustee if required by Rule 9034.]

Application of Part VII Rules. Unless the court

otherwise directs, ;the following rules apply to
requests for orders under this rule: Rules 7017, 7019-
7021, 7025, 7041, 7042, 7052, 7054-7056, 7064, 7069,

and 7071.

COMMITTEE NOTE

Rules 9013 and 9014 have been amended to
substantially revise the rules governing motion
practice in bankruptcy cases.

Rule 9014 has been limited to the category of
disputes called "contested matters." Confusion as to
whether a particular motion is a contested matter,
rather than a different type of motion, has led to the
amendment of this rule to include all motions that are
not administrative motions governed by Rule 9013 and
that are not made in an adversary proceeding governed
by Part VII of these rules. An administrative motion
is a request for an order on a matter that usually is
nonsubstantive and noncontroversial.

The amendments provide more detail relating to
motion practice. This change is intended to increase
uniformity in motion practice among districts and to
reduce the number of local rules governing motions.

The amendments also increase certain time periods
relating to motion practice. For example, current Rule
9006 (d) provides that the motion and notice of the
hearing must be served at least 5 days before the
scheduled hearing date, but the amended Rule 9014
provides for service at least 25 days before the date
scheduled for the hearing. This time period may be
enlarged in accordance with Rules 9006 (b) and 9013, or
reduced in accordance with Rule 9014 (i). The three-day
"mail rule" under Rule 9006 (f) does not apply with
respect to these time periods because the time for
timely acting in accordance with this rule is not
triggered by service of any notice or other paper.
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Subdivision (h) requires the court to hold a
status conference to facilitate settlement discussions,
to set a discovery schedule, and to formulate any other
pretrial order designed to expedite the motion.
Subdivision (h) does not preclude the court from
ordering a status conference pursuant to Rule 105(d).

The amendments also require automatic disclosures
regarding valuation reports when the value of property
is at issue. As used in this rule, the term "valuation
report" includes a formal appraisal of the property, as
well as any less formal written report on the value of
the property.
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REPORT OF SUBCOMMITTEE ON RULE 7062

PRELIMINARY DRAFT OF PROPOSED AMENDMENTS RELATING

10

11

TO RULE 7062 AND THE AUTOMATIC STAY
OF THE IMPLEMENTATION OF CERTAIN ORDERS
ENTERED IN CONTESTED MATTERS

Rule 7062. Stay of Proceedings to Enforce a
Judgment

Rule 62 F.R.Civ.P. applies in adversary

proceedings. Amerder—grantingreticf from—an

Rule—62{tar~
COMMITTEE NOTE

The additional exceptions to Rule 62(a) consist of
orders that are issued in contested matters. These
exceptions are deleted from this rule because of the
amendment to Rule 9014 that renders this rule
inapplicable in contested matters unless the court
otherwise directs. See also the amendments to Rules
[1017, 3015, 3020, 3021, 4001, 6004, and 6006] that
delay the implementation of certain types of orders for
a period of ten days unless the court otherwise
directs.
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18

20

21

22

23

24

Rule 9014. Contested Matters

In a contested matter in a case under the Code not
otherwise governed by thgse rules, relief shall be
requested‘by motioﬁ, énd reésonéble notice and
opportunity for hearing shall be afforded the party
against whom relief is sought. No response is required
under this rule unless the court orders an answer to a
motion. The motion shall be served in the manner
provided for service of a summons and complaint by Rule
7004, and, unless the court otherwise directs, the
following rules shall apply: 7021, 7025, 7026,
7028-7037, 7041, 7042, 7052, 7054-7056, Fe&62, 7064,
7069, and 7071. The court may at any stage in a
particular matter\direct that one or more of the other
rules in Part VII shall apply. An entity that desires
to perpetuate testimony may proceed in the same manner
as provided in Rule 7027 for the taking of a deposition
before an adversary proceeding. The clerk shall give
notice to the parties of the entry of any order
directing that additional rules of Part VII are
applicable or that certain of the rules of Part VII are
not applicable. The noﬁice shall be given within such
time as is necessary to afford the parties a reasonable
opportunity to comply with the procedures made

applicable by the order. To the extent that an order
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26
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28

29

entered in a contested matter regquires a party other

than the trustee or debtor in possesgssion to pay money,

the enforcement of the order shall be stayed until the

expiration of 10 days after entry of the order, unless

the court otherwise directs.

COMMITTEE NOTE

This rule is amended to delete Rule 7062 from the
list of Part VII rules that automatically apply in a
contested matter.

Rule 7062 provides that Rule 62 F.R.Civ.P., which
governs stays of proceedings to enforce a judgment, is
applicable in adversary proceedings. The provisions of
Rule 62, including the ten-day automatic stay of the
enforcement of a judgment provided by Rule 62(a) and
the stay as a matter of right by posting a supersedeas
bond provided in Rule 62(d), are not appropriate for
most orders granting or denying motions governed by
Rule 9014.

Although Rule 7062 will not apply automatically in
contested matters, the amended rule permits the court,
in its discretion, to order that Rule 7062 apply in a
particular matter, and Rule 8005 gives the court
discretion to issue a stay or any other appropriate
order during the pendency of an appeal on such terms as
will protect the rights of all parties in interest. 1In
addition, the amendment to Rule 9014 stays the
enforcement of an order entered in a contested matter
to the extent that it requires a party other than the
trustee or debtor in possession to pay money, unless
the court otherwise directs.



Rule 1017. Dismissal or Conversion of Case; Suspension

* k% %k

(f) STAY OF ORDER. If theHcourt enters an order
converting a case undef‘g illng) of diéhiséihg‘é case, the

case shall not be conveftéd orﬁdismissed uﬁtil the

expiration of 10 days after entry of the order, unless the

court otherwise directs.
COMMITTEE NOTE

Subdivision (f) is added to provide sufficient
time for a party to request a stay pending appeal of an
order granting a motion to convert a case to chapter 7
under § 1112(b) of the Code, or to dismiss a case,
before the actual conversion or dismissal. This stay
does not affect the time for filing a notice of appeal
in accordance with Rule 8002 or the time for taking
certain actions after entry of a conversion order in
accordance with Rule 1019.

While the dismissal of a case is stayed under
subdivision (f), the automatic stay continues to
protect the debtor. While the conversion of a case is
stayed under subdivision (f), a trustee may not be
appointed in the chapter 7 case, the debtor is not
required to turn over property of the estate until the
stay terminates, and the clerk should not give notice
of the conversion order and meeting of creditors under
§ 341. .

The court may, in its discretion, order that
subdivision (f) is not applicable, or that the stay
under subdivision (f) is for a fixed period that is
less than 10 days.
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Rule 4001. Relief from Automatic Stay; Prohibiting or
Conditioning the Use, Sale, or Lease of Property; Use of
Cash Collateral; Obtaining Credit; Agreements

(a) RELIEF FROM STAY; PROHIBITING OR CONDITIONING THE USE,
SALE, OR LEASE OF PROPERTY

%k k%

(3) STAY OF ORDER. If the court enters an order

granting a motion for relief from an automatic stav

made in accordance with Rule 4001(a) (1), enforcement or

implementation of the order shall be stayed until the

expiration of 10 days after entry of the ordexr, unless

the court otherwise directs.

COMMITTEE NOTE

Paragraph (a) (3) is added to provide sufficient
time for a party to request a stay pending appeal of an
order granting relief from an automatic stay before the
order is enforced or implemented. The stay under
paragraph (a) (3) is not applicable to orders granted ex
parte in accordance with Rule 4001 (a) (2).

The stay of enforcement and implementation of the
order does not affect the time for filing a notice of
appeal in accordance with Rule 8002. While the
enforcement and implementation of an order granting
relief from the automatic stay is temporarily stayed
under paragraph (a) (3), the automatic stay continues to
protect the debtor and the moving party may not
foreclose on collateral or take any other steps that
would violate the automatic stay as if the motion has
not been granted.

The court may, in its discretion, order that Rule
4001 (a) (3) is not applicable so that the prevailing
party may immediately enforce and implement the order
granting relief from the automatic stay.

5



Alternatively, the court may order that the stay under

Rule 4001(a) (3) is for a fixed period that is less than —
10 days. {
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Rule 6004. Use, Sale, or Lease of Property

* % % %

(g) STAY OF ORDER AUTHORIZING USE, SALE OR_LEASE OF

PROPERTY. Unless the court otherwise directs, if the court

enters an order authorizing the use, sale, or lease of

property, other than cash collateral, in accordance with §

363 of the Code, the trustee shall not use, sell, or‘lease

the property as authorized by the court until the expiration

of 10 davs after entrvy of the order.

COMMITTEE NOTE

Subdivision (g) is added to provide sufficient
time for a party to request a stay pending appeal of an
order authorizing the use, sale, or lease of property
under § 363 of the Code before the order is enforced or
implemented. The stay does not apply to orders
regarding the use of cash collateral. The stay of
enforcement and implementation of the order under
subdivision (g) does not affect the time for filing a
notice of appeal in accordance with Rule 8002.

The court may, in its discretion, order that Rule
6004 (g) is not applicable so that the property may be
used, sold, or leased immediately in accordance with
the order entered by the court. Alternatively, the
court may order that the stay under Rule 6004(g) is for
a fixed period that is less than 10 days.



Rule 6006. Assumption, Rejection and Assignment of
Executory Contracts and Unexpired Leases

* %k k%

(d) STAY OF ORDER AUTHORIZING ASSIGNMENT. Unless the

'court otherwise directs, if the court enters an order

i b ‘.. ' ‘:". ! . Tt . [ ““:"‘:l,,_““’ ol ' K * ‘ ' )
authorizing the assignment of an executory contract or

Y

the courﬁ“uﬁtii'thé expiration of 10 days after entry of the
oo b . — . o .

order.

COMMITTEE NOTE

Subdivision (d) is added to provide sufficient
time for a party to request a stay pending appeal of an
order authorizing the assignment of an executory
contract or unexpired lease under § 365(f) of the Code
before the assignment is consummated. The stay under
subdivision (d) does not affect the time for filing a
notice of appeal in accordance with Rule 8002.

The court may, in its discretion, order that Rule
6006 (d) is not applicable so that the executory
contract or unexpired lease may be assigned immediately
in accordance with the order entered by the court.
Alternatively, the court may order that the stay under
Rule 6006 (d) is for a fixed period that is less than 10
days.
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Rule 3020. Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganization Case

k%%

(e) STAY OF CONSUMMATION OF PLAN. Unless the court

otherwise directs, if the court enters an order of

confirmation, the plan shall not be implemeﬁted until the

expiration of 10 days after entry of the order.

COMMITTEE NOTE

Subdivision (e) is added to provide sufficient
time for a party to request a stay pending appeal of an
order confirming a plan under chapter 9 or chapter 11
of the Code before the plan is implemented and an
appeal becomes moot. By staying implementation of the
plan, any transfer of assets, issuance of securities,
and cash distributions provided for in the plan may not
be made before the expiration of the 10-day period.

The stay of implementation of the plan under
subdivision (e) does not affect the time for filing a
notice of appeal from the confirmation order in
accordance with Rule 8002.

The court may, in its discretion, order that Rule
3020 (e) is not applicable so that the plan may be
implemented and distributions may be made immediately.
Alternatively, the court may order that the stay under
Rule 3020(e) is for a fixed period that is less than 10
days. » ‘
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12

13

14

Rule 3021. Distribution Under Plan

Except as provided in Rule 3020(e), after After

confirmation of a plan, distribution shall be made to
creditois whose claims have been allowed, to interest
holders{bf record(at‘thé~time of commencement of
distribution whose claims or equity security interests
have néé been disallowed, and to indenﬁure‘tfustees who
have filed claims pursuant to Rule 3003 (c) (5) that have
been allowed. For the purpose of this rule, creditors
include holders of bonds, debentures, notes, and other
debt securities, ana interest holders include the
holders of stock and other equity securities, of record
at the time of commenéement of distribution unless a
differeﬁt time is fixed by the plan or the order
confirming the plan.

COMMITTEE NOTE

This amendment is to conform to the amendments to Rule
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3015 and 3020 regarding the ten-day stay of consummation of
a plan under chapter 9, chapter 11, chapter 12, or chapter
13.
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Alternative Amendments to the above amendments to Rules

7062,

9014, 1017, 4001, 6004, 6006, 3020, and 3021 (if all

provisions delaving enforcement are placed in one rule):

10

11

Rule 7062. Stay of Proceedings to Enforce a
Judgment ’

Rule 62 F.R.Civ.P. applies in adversary

proceedings. Ar—erder-granting—relieffrom—oan

COMMITTEE NOTE

The additional exceptions to Rule 62(a) consist of
orders that are issued in contested matters. These
exceptions are deleted from this rule because of the
amendment to Rule 9014 that renders this rule
inapplicable in contested matters unless the court
otherwise directs. See also the amendments to Rule
9014 that delay the implementation of certain types of
orders entered in contested matters for a period of ten
days, unless the court otherwise directs.

11
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22

23

Rule 9014. Contested Matters

In a contested matter in a case under the Code not
otherwise go#erned by‘thege rules, relief shall be
requested by motion, and reasonable notice and
opportunity for hearing shall be afforded the party
against whom relief is sought. No response is required
under this rule unless the court orders an answer to a
motion. The motion shall be served in the manner
provided for service of a summons and complaint by Rule
7004, and, unless the court otherwise directs, the
following rules shall apply: 7021, 7025, 7026,
7028-7037, 7041, 7042, 7052, 7054-7056, Fo62, 7064,
7069, and 7071. The court may at any stage in a
pérticular matter direct that one or more of the other
rules in Part VII shall apply. An entity that desires
to perpetuate testimony may proceed in the same manner
as provided in Rule 7027 for the taking of a deposition
before an adversary proceeding. The clerk shall give
notice to the parties of the entry of any order
directing that additional rules of Part VII are
applicable or that certain of the rules of Part VII are
not applicable. The notice shall be given within such
time as is necessary to afford the parties a reasonable

opportunity to comply with the procedures made
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applicable by the order. Unless the court otherwise

25 directs:

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
a1
42
43
44
45
46
47

48

(a)

To the extent that an order entered in a contested

(b)

matter requires a party other than the trustee or

debtor in possession to pay money, the enforcement

of the order shall be staved until the expiration

of 10 davs after the entrv of the order;

If the court enters an order converting a case

(c)

under § 1112(b) or dismissing a case, the case

chall not be converted or dismissed until the

expiration of 10 davs after entrv of the oxder;

If the court enters an order granting a motion for

(d)

relief from an automatic stay made in accordance

with Rule 4001(a) (1), enforcement or

implementation of the order shall be stayed until

the expiration of 10 days after entry of the

order;

If the court enters an order authorizing the use,

(e}

sale, or lease of property, other than cash

collateral, in accordance with § 363 of the Code,

the trustee shall not use, gell, or lease the

property as authorized by the court until the

expiration of 10 days after entrvy of the order;

If the court enters an order authorizing the

assignment of an executory contract or unexpired

13



49

50

51

52

53

54

55

56

lease under § 365(f), the trustee shall not assign

the executorv contract or unexpired lease as

authorized by the court until the expiration of 10

days after entry of the order:

(f) If the court enters an order of confirmation in a

case under chapter 9 or chapter 11, the plan shall

not be implemented until the expiration of 10 days

- after entrvy of the order.

COMMITTEE NOTE

This rule is amended to delete Rule 7062 from the
list of Part VII rules that automatically apply in a
contested matter, and to provide for a temporary stay
of the implementation of specified orders to give
parties sufficient time to obtain a stay pending appeal
before an appeal becomes moot. For example, during the
10-day stay of an order confirming a chapter 11 plan,
any transfer or assets, issuance of securities, and
distribution of cash shall not be made.

Rule 7062 provides that Rule 62 F.R.Civ.P., which
governs stays of proceedings to enforce a judgment, is
applicable in adversary proceedings. The provisions of
Rule 62, including the ten-day automatic stay of the
enforcement of a judgment provided by Rule 62(a) and
the stay as a matter of right by posting a supersedeas
bond provided in Rule 62(d), are not appropriate for
most orders granting or denying motions governed by
Rule 9014.

Although Rule 7062 will not apply automatically in
contested matters, the amended rule permits the court,
in its discretion, to orxrder that Rule 7062 apply in a
particular matter. Rule 8005 also gives the court
discretion to issue a stay or any other appropriate
order during the pendency of an appeal on such terms as
will protect the rights of all parties in interest.

The addition of subdivisions (a) through (f) are
designed to give parties sufficient time to obtain a
stay pending appeal from certain types of orders before
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an appeal becomes moot by implementation of the order.
The new ten-day stay under this rule does not affect
the time for filing a notice of appeal from the order
in accordance with Rule 8002. An order converting a
case to a case under chapter 7 does not affect the time
for taking certain action in accordance with Rule 1019.
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Agenda Hom 17
LEWIS Memorandum August 27, 1996

LAWYERS

To From Phoenix

Advisory Committee on  Gerald K. Smith
Bankruptcy Rules

Re: Rules 2014 and 2002

Dear Ladies and Gentlemen:

I have drafted an amendment to Rule 2014 and an amendment to Rule
2002. The amendments are based on the majority vote of the Subcommittee.
However, I do not concur. The primary concerns I have with the draft are as
follows:

@ The draft gives no guidance to practitioners and requires
reference to the Bankruptcy Code;

2) The draft provides no mechanism for parties in interest to be
heard on employment issues;

3) The draft preserves the present ex parte practice and the
difficulty inherent in a court having approved employment in advance of a
dispute; and

4 The rule fails to give those employed a modicum of protection
which would be possible if there were notice and hearing before employment. If

the Rules Committee concurs with the Subcommittee’s approach, I believe
serious consideration should be given to leaving Rule 2014 alone.

%erald ; Smith

GKS:pg

AFF10DD6
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DRAFT

RULE 2014 - EMPLOYMENT OF PERSONS
PURSUANT TO § 327, § 1103, OR § 1104

(a) Motion for an Order Authorizing Employment. A request for an order
authorizing employment pursuant to § 327, § 1103, or § 1114 of the Code shall be made
on motion of the trustee, debtor in possession or committee. The motion shall be filed
and copies transmitted to the United States trustee, unless the case is a Chapter 9
municipality case, and served on the creditors included on any list required to be filed
pursuant to Rule 1007(d), any committee elected pursuant to § 705 or appointed pursuant
to § 1102 or § 1114 of the Code or its authorized agent, the trustee or debtor in
possession, and on such other entities as the court may direct. The motion shall state the
specific facts showing the necessity for the employment, the name of the person to be
employed, the reasons for the selection, the professional services to be rendered, any
proposed arrangement for compensation, and, to the best of the movant’s knowledge that
the person to be employed is eligible for such employment under the Bankruptcy Code
and does not hold any interest or have any duty to another client, former client, or other
person that might materially and adversely affect the person’s representation. The court
may authorize employment based on the motion without a hearing or commence a hearing
on the motion no earlier than 10 days after service of the motion. Notice of a hearing on

a motion to employ shall be given to those persons required to be served with a copy of

" the motion.

(b) Verified Statement of Professional. A motion for authorization to employ
shall be accompanied by a verified statement of the person to be employed (1) stating that
the person to be employed is eligible for employment for the purposes set forth in the

motion; (2) providing information as to any relationship which might result in a

August 27, 1996 AFF10C3E
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reasonable person concluding that there is a substantial likelihood that the persor;’s
representation will be materially and adversely affected by the person’s own interests or
duties to another client, former client or third party; (3) setting forth any direct or
indirect relationship to, connection with, or interest in, any party in interest and ?he
United States trustee or any person employed in the Office of the United States Trustee;
and (4) whether the person has shared or agreed to share any compensation with ‘:any
other person and, if so, the particulars of any such sharing or agreement to share‘:other
than the details of any agreement for the sharing of the compensation with a partner,

employee or regular associate of the partnership, corporation or person.

(¢) Supplemental Verified Statement. The person employed shall file a

| supplemental verified statement and transmit copies to the United States trustee,‘iunless

the case is a Chapter 9 municipality case, and served on the creditors on any list ﬂequired

to be filed pursuant to Rule 1007(d), any committee elected pursuant to § 705 or

appointed pursuant to § 1102 or §41114 of the Code or its authorized agent, the t}ustee

“or debtor in possession, and on such other entities as the court may direct, within 15 days

after the person employed learns of or discovers any matter that is required to be:

- disclosed under this rule, which has not been disclosed previously in the initial or any

supplemental verified statement.

(d) Services Rendered by Member or Associate of Firm of Employed
Professional. If the court authorizes the employment of a partnership, corporation or
named person, any partner, member, regular associate or employee may act as thg person
so employed without further order of the court. If a partnership is employed, no further
order of employment is necessary solely because the partnership or corporation ﬂés

dissolved due to the addition or withdrawal of a partner or member.

August 27, 1996 2 ’ AFF10C3E
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DRAFT

RULE 2002
NOTICES TO CREDITORS, EQUITY SECURITY HOLDERS,
UNITED STATES, AND UNITED STATES TRUSTEE

(a) Twenty-Day Notices to Parties in Interest. Except as provided in

subdivisions (h), (i) and (1) of this rule, the clerk, or some other person as the court may

direct, shall give the debtor, the trustee, all creditors and indenture trustees not less than

20 days notice by mail of . . . (9) names and addresses of persons employed pursuant to

§ 327, § 1103, or § 1114 of the Code; and (10) the time fixed for filing objections and the

hearing to consider confirmation of a chapter 12 plan.

AFFOF641
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Agenda Items 13 through 15 will be oral reports.






S R A R A T e N

1 U731 ™y

T

Aqenda 15om)o

@nited States Bankruptey Court

EASTERN DISTRICT OF CALIFORNIA
OFFICE OF THE CLERK
REPLY TO

HARD 8308 U S. COURTHOUSE
Ric ST April 19, 1996 # 650 CAPITOL MALL
P ? SACRAMENTO, CA 95814

(916) 498-5525

u] 1130 12TH STREET
SUITE C
MODESTO, CA 95354

R E % (209) 521-5160
The Honorable Paul Mannes CEE ‘!ED D 2s8US COUR
Chief Judge, U.S. Bankruptcy Court . CA
451 H{mgirford Drive o APR 2 9 1996 oy

Rockville, MD 20850 .
’ U.S. BANKAUPTCY COURT

DISTRICT OF MARYLAND
Dear Judge Mannes: GREENBELT
* * * * *

In what I see as a directly related matter, you also sent me a copy of an article from
the Federal Judicial Observer (FYI: I'm a recipient of this publication), highlighting various
projects involving electronic filing and records retention in state and federal courts. An
example cited was the "JusticeLink" project in your neighboring Maryland Circuit Court. It
is these advanced technology projects which eventually will raise issues for the Rules
Committee to deal with. We set the stage with the changes proposed to FRBP 5005 to permit
electronic filing, and in doing so, laid the ground work for a technology revolution in the
courts.

As implementation of FRBP 5005 occurs, I foresee several issues which the Committee
may eventually have to deal with, including electronic "signatures” (we sort of finessed this for
time being by remaining silent in the rule on the technical aspects of what constitutes an
electronic signature and including the reference to Judicial Conference guidelines) and public
access (something which was already raised as an issue during the debate on 5005).

Frankly, I think the question of public access may prove to be the thorniest of the
issues presented by the technology revolution, because that’s where the money is. For
example, as I understand "JusticeLink", the private firm behind it (a major consulting firm)
envisions acting as the data conduit between parties and the court. At no cost to the court,
they will provide the equipment necessary to file and store documents electronically (once a
court’s records are stored electronically, and accessible from any computer anywhere in the
world, well, that, as they say, changes everything). "JusticeLink" will also provide the
"information superhighway" necessary to transmit all of the data between parties and the courts
(we're talking billions and billions of bytes of data). Very nice, but the catch is they’ll own
that "information superhighway". And it won’t be a freeway, either. It will be an electronic

2656 US COURTHOUSE
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"toll road", with a fee being collected for every piece of data which travels to and from parties
and the court. To paraphrase the MasterCharge slogan, imagine the possibilities: every time
someone wants to transmit or access information ‘stored in the court’s records, a private, for-
profit enterprise collects a toll. Wow. I'd like to have a piece of that. I can almost smell the
sweet fragrance of M-O-N-E-Y.

As Judge Stotler has already observed, it will become increasingly important that the
Rules Committee work closely with the other committees which have a role in implemenung
or responding to technelogy. ‘For the time being, I don’t think there is anything specific the
Rules Co‘rnn;:fitt‘eej needs to do, other than stay in touch with the other committees and watch
what is happéning' in the technology arema. I do think we’ll be busy in a couple of years,
however. . ‘ ‘

Sincerely,
Richard G. Heltzel

Clerk, U.S. Bankruptcy Court

cc: Peter McCabe
Pat Channon
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Special Technology Issue

State—Federal JudicialObserver

NEWS AND COMMENTARY OF INTEREST TO THE STATE AND FEDERAL JUDICIARS

A publication of the Federal Judicial Center to further state—federal judicial relations » Number 12 * March 199¢

by James G. Apple

“The era of the “paperless” courthouse
arrived in both state and federal courts in
January 1996.

Inthe first pilot program of its kind in the
federal courts, a complaint in a maritime
asbestos case was filed electronically on
January 3, 1996, in the U.S. District Court
for the Northern District of Ohio in Cleve-
land. The complaint was filed by amass tort
law firm from Detroit.

On January 17, 1996, in the first pilot
program of its kind in a state court, a com-
plaint in a “motor torts” case was electroni-
cally filed in the circuit court of Prince
George’s County, Md. The complaint was
filed by a local firm in Upper Marlboro,
Md.

Pastexperiments in electronic filinghave
been conducted in selected large and com-
plex cases in Delaware state courts, in the
U.S. District Court for the Southern Dis-
trict of New York, and elsewhere using the
complex litigation automated docket
(CLAD) system, developed by LEXIS/
NEXIS.

A limited electronic filing system has
been in use in the Orange County, Cal.,
Superior Court since May 1995. The sys-
tem currently operating there is restricted
to filings in paternity cases from the family
division of the local district attorney’s of-
fice. It is not yet open to other lawyers or
types of cases. The office of the clerk of the
Orange County Superior Court estimates
that electronic filing will be open to all
attorneys in family law cases in that court
within 6 to 12 months.

In Prince George’s County, the pilot
project is largely the result of efforts of a
Maryland circuit court judge, Judge Arthur
M. Monty Ahalt. Judge Ahalt is chair of the
court technology committee for the courts
of that county.

The pilot project in Maryland is a local,

public-private partnership in which the

county has linked up with a private consult-
ing firm.- '

The consulting firm, working with Judge
Ahalt’s committee, developed and imple-
mented a system called JusticeLink and
signed up 33 local lawyers ‘for the pilot
program. Three judges also participate. The

consulting firm provided hardware and soft- |
ware, and trained key personnel in the clerk’s |.

office for the first phase of the pilot. pro-

gram, in whichelectronic filing is limited to |
two classes of cases: foreclosure suits and |,

motor torts. -

The electronic filing system was in-|
stalled in'a 300,000 square foot, $80 mil- ‘
lion courthouse addition that was opened in ||
Upper Marlboro, the county seat,in 1992. |,

The force driving Judge Ahalf and his

committee was an excess of paper. i The | |

problems in the courts were generated by
“the fact that a judge needs paper td de-
cide,” Judge Ahalt said. And court files
generate a lot of paper, P
Studies of thework of the local clerk’s
office and judges in handling the paper
necessary to process the 42,000 cases filed
each year through the courts revealed that a
case file is moved at least five times from

the time of its creation to the timethe case|

becomes final. In one year, court personnel
would be actively involved in 210,000
movements of files.

Judge Ahalt gites other statistics to jus-
tify themove toelectronic filing: The Prince
George’s County courthouse has 20 circuit
Jjudges; the average file contains 40 pages;
and in one yearicourt personnel move 1.7
million documents to those judges. Those
moves costan estimated $880,000 yearly in
personnel expenditures. * ‘

Court estimates suggest that by 2000 the
annual number of cases at the courthouse
will have grown to 65,000, meaning 325,000
file movements, and the number of pages to

Electronic Filing Comes to State and

JEDDI Corporation Electronic Filing Workshop
and Annual Meeting, March 29-30, 1996

The JEDDI Corporation, a recently formed | 11:30

nonprofit corporation, will host a workshop on

.| electronic filing, as well as its annual meeting, at { Noon

the end of this month.

Digital signature update. (Mr.
Michael Baum, Mr. Alan Asay)
Lunch.

1:15p.m. Summaryof various approaches and

i &

Federal Court

N ¥,

2

Matyland Circuit CourtJudge Arthur M. Monty Ahalt sitsin his chambers in UpperMarlboro, Ma

with David R. Perkins, consultant. Judge Ahalt uses his computer Jor JusticeLink, the ne:
electronic filing system that started in Prince George’s County, Md., in January. The system is th
result of Judge Ahalt’s leadership in forming a public—private partnership between thé courts i

his county and a private consulting firm.
be transferred to the 20 judges would in-

creaseto2.6 million. The personnel costs of |

those movements would escalate to over $1
‘million.

JusticeLink changes all of that. Files are
contained in computers, and a particular
file can be called up by a judge on his or her
computer screen at the press of a button. It
takes the clerk’s office 15 days or more to
file-and docket a pleading manually. Elec-
tronic filing reduces the process to a few

minutes, with the computer doing the work

Inatypical foreclosure casein the Mary
land court, a circuit court clerk analysi
revealed 122 steps required from docketin,
the initial pleading to final judgment. Elec
tronic filing reduced that number to 97, :
20% reduction. Some estimate that reduc
tions in excess of 50% can be achieved o
the full implementation of electronic filing

See FILING, page 4

Benefits of Electronic Filing Will Push

by Rich Goldschmidt & Gary Bockweg
Technology Enhancement Office
Administrative Office of the U.S. Courts

Electronic filing is likely to be an impor-
tant area of investment for both state and
federal courts over the next five years.

The most important potential benefits to
the courts that will arise from using elec-
tronic case files will be the following:

* CHACe Savines-

iCourts to Invest in New Technologies

based on a specification published by
private software company. PDF preserve.
the page layout and formatting of docu
ments from, different computers and soft
ware. This allows a document to retain it
original appearance when printed in a lav
office or a judge’s chambers, regardiess o
the word-processing or graphics softwar:
used by the office.

Itisextremely simple to create PDF file:
using Windows or Macintosh software. PDJ
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the technology for elect;onic filing. Per-
haps the longest-running experiment is the
LEXIS-inspired complex litigation auto-

ministrators, and vendors, now incorpo-
rated under the name JEDDI, is providing a
forum and vehicle for this effort, which

FILING, from page 1

Prince George’ s County is also experi- | '

menting with a system ca]led CivicLink,
which uses eleétronic means"to provide
information to lawyers.and members of the
public about civil case information (par-
ties, attorneys, judgments, appeals), crimi-
nal case information (case name, details of
case, motions, and other events) attorney
and case assignments; and property tax
information (tax records, property descnp-
tions, and tax valuatxons)

With both systems in Prince George s
County, there are fees involved, Fer
JusticeLink, a subscribing lawyer must pay
an initial fee of $175. Other fees are $ 15 for

ﬁlmg each document and $.50 per mmute }

for computer time on the system.

" After a' $100 deposit is made for a user | tk

account, CivicLink. costs $5 or less
transacnon

‘The electromc fihng system installed 1|

the U S. Dlstnct Court n Cleveland lS

‘ 1strat1ve Office of the U.S. Courts.. jTh t |

I

dlStI‘lCt court was selected because: ofwth“ i[ith

large number of maritime asbestos cases
that have been filed there in recent years

"Chris Malumphi, deputy clerk in the
Ohio court, said that last year there were
over 5,000 maritime asbestos cases filed in
his ‘court, or over 400 cases each month,
adding to the 18,000 similar cases that had
been filed in earlier years. These asbestos
cases generate yearly over 500, 000 plead-
ings, or approxxmately 10 000 pleadmgs a
week.

The manual docketing system created a
13-month backlog in docketing entries. -

The electronic filing system for new
cases will result in almost ipstantaneous
docketing of each pleading as it arrives at
the court clerk’s computer terminal.

All of the filings in the Ohio court to date
have been maritime asbestos cases, about
500 complaints, and answers from some of
the defendants. Each case has approximately
100 defendants, represented by over 400
different law firms. Ninety percent of the
law firms representing the primary defen-
dants in the various cases have signed up to
participate in the pilot project.

In the federal court in Cleyeland, there
are no fees levied against the lawyers for
the pilot program, although the Adminis-
trative Office of the U.S. Courts predicts
that some kind of user fees will be installed
when electronic filing becomes more uni-
versal. Also, there is no private consulting
firm involved. The software has been de-

adapted from commercially available prod- |
ucts. ‘

 JusticeLink in Upper Marlboro, Md.,

has advantages for lawyers, judges, and
‘court clerks. Preliminary studies show that
a lawyer can reduce. costs through elec-
tronic filing by 10-15%. In addition,
JusticeLink is available for use 24 hours a
day, 7 days.a week. Lawyers can file docu-
ments, obtain court mformatron, access
court legal records, conduct tesearch, com-
rpumcate with the court and clerk’s office,

and communicate electronically with other
subscnbers at any time.

‘ The change to electronic filing in Prince
George s, County reqmred a change in the

1 Procedure that allow federal
s to accept electronic filings if
tisistent with technical standards
approved by the conference. Similar rules
were approved for appellate and bankruptcy
courts. The amendments, now pending be-
fore the U.S. Supreme Court, are scheduled
to become effective on December 1, 1996.
Judge Ahalt said that the first phase of
the Maryland pilot project is a “definite
success,” and the court is ready to proceed
to the second phase, which involves enroll-
ing more lawyers and expanding the infor-
mation in the court files available electroni-
cally to the three participating judges.

But he is also looking beyond his own

George's County] will' be. an absolutely
useless exercise,” he said, “if we don’t start
addressing the interstate problems, the
interjurisdictional problems, the regional
problems, the inability of our counties in
one state to communicate with each other
about their legal business.”

Further information about the pilot pro-
gram in Prince George’s County can be
obtained from Judge Arthur M. Monty Ahalt,
Seventh Judicial Circuit of Maryland, P.O.
Box 609, Upper Marlboro, MD 20773,
phone (301) 952-4520.

Further information about the pilot pro-
gram in the federal court in Ohio can be
obtained from Gary Bockweg, Office of
Technology Enhancement, Administrative
Office of the U.S. Courts, Thurgood
Marshall Federal Judiciary Building, One
Columbus Circle, N.E., Washington, DC

courthouse. “This venture [in Prince |

veloped by the Administrative Office and

20002, phone (202) 273-2736.Q

T i e

investments in product development and
support.

The guidelines must be sufficiently well
defined that vendors can produce products

that have the desired,; attrlbutes with a mini- |},

'mum of further customization for specific
courts. If the guidelines are vague or weak
they will not support implementable prod-
uct specifications. If the product cannot be
specified until information specific to a
particular court is known, there w1Il be no
common market.

Suitable guldelmes will have to meet the

Thurgood Marshall Federal Judiciary Building

State~Federal Judicial Observer (#12)
One Columbus Circle, N.E.

a publication of the Federal Judicial Center
Interjudicial Affairs Office

Federal Judicial Center

Washington, DC 20002-8003
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Agenda Ttems 17 through 20 will be oral reports.

Agenda Item 21 will be a demonstration.
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AMENDMENTS APPROVED AT THE SEPTEMBER 1995 AND
MARCH 1996 MEETINGS OF THE ADVISORY COMMITTEE
ON BANKRUPTCY RULES

Rule 1017. Dismissal or Conversion of Case; Suspension
(a) VOLUNTARY DISMISSAL; DISMISSAL FOR WANT OF
PROSECUTION OR OTHER CAUSE. Except as provided in §§

707(a) (3), 707(b), 1208(b), and 1307(b) of the Code, and in

Rule 1017(b), (c), and (e), a case shall not be dismissed on

motion of the petitioner or for want of prosecution or other
cause, or by consent of the parties, prior to a hearing on
notice as provided in Rule 2002. For such notice the debtor
shall file a list of all creditors with their addresses
within the time fixed by the court unless the list was
previously filed. If the debtor fails to file the list, the
court may order the preparing and filing by the debtor or
other entity.

(b) DISMISSAL: FOR FAILURE TO PAY FILING FEE.

(1) FPer—failureto payany—installment—of—the
filing—fee;—the The court may, after a hearing on

notice to the debtor and the trustee, dismiss the case

pursuant to § 707(a) (2) or § 1307(c) (2) for fajilure to

pay any installment of the the filing fee.

(2) If the case is dismissed or the case closed
without full payment of the filing fee, the
installments collected shall be distributed in the same
manner and proportions as if the filing fee had been

paid in full.
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25

26

27

28

(c) DISMISSAL OF VOLUNTARY CHAPTER 7 OR CHAPTER 13 CASE

29

AND

SCHEDULES,

FOR FAILURE TO TIMELY FILE LIST OF CREDITORS,

30

The court may, after a

STATEMENT OF FINANCIAI AFFAIRS.

31

L3

hearing on notice served by the United States trustee on the

32

and any other entities as the court

the trustee,

debtor,

33

-

directs, dismiss a voluntary case under chapter 7 Or chapter

34

.

(-

13 pursuant to § 707(a) (3) or § 1307(c) (9).

35

(d) SUSPENSION. A case shall not be dismissed or

‘e

36

proceedings suspended pursuant to § 305 of the Code prior to

37

kil

ﬂnw

a hearing on notice as provided in Rule 2002 (a) .

38
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appEyiag—§348-{te)—of theCode—and—Rule—303+9— The——elerk-shall
forthwith—tronsmit—to—the United States—trustee—a—copy—of
the—notiecer

(e) DISMISSAL OF INDIVIDUAL DEBTOR’S CHAPTER 7 CASE
FOR SUBSTANTIAL ABUSE. An individual debtor’s case may be
dismissed for substantial abuse pursuant to § 707 (b) only on
motion by the United States trustee or on the court’s own
motion and after a hearing on notice to the debtor, the

trustee, the United States trustee, and swek any other

- parties—ininterest entities as the court directs.

(1) A motion by the United States trustee shall
be filed not later than 60 days following the first
date set for the meeting of creditors held pursuant to
§ 341(a), unless, before such time has expired, the
court for cause extends the time for f£iling the motion.
The motion shall advise the debtor of all matters to be
submitted to the court for its consideration at the
hearing.

(2) If the hearing is on the court’s own motion,
notice thereof shall be served on the debtor not later
than 60 days following the first date set for the
meeting of creditors pursuant to § 341(a). The notice
shall advise the debtor of all matters to be considered
by the court at the hearing.

(f) PROCEDURE FOR DISMISSAL, CONVERSION, OR SUSPENSION.

(1) A proceeding to dismiss a case, suspend a




76

77

78

79

80

81

82

83

84

85

86

87

88

89

case, or convexrt a case Lo another chapter, except

pursuant to §§706(a), 1112(a), 1208(a) or (b), or

1307(a) or (b) of the Code, is governed by Rule 9014.

" (2) Conversion or dismissal pursuant to §8§706(a) .

1112 (a), 1208(b), or 1307(b) shall be on motion filed

and served as required by Rule 9013.

(3) A chapter 12 or chapter 13 case shall be

converted without court order on the filing by the

debtor of a notice of conversion pursuant to §§1208 (a)

or 1307 (a)., and the filing date of the notice shall be

deemed the date of the conversion order for the

purposes of applying §348(c) of the Code and Rule 1019.

The clerk shall forthwith transmit to the United States

trustee a copy of the notice.

COMMITTEE NOTE

Subdivision (b) (3), which provides that notice of
dismissal for failure to pay the filing fee shall be
sent to all creditors within 30 days after the
dismissal, is deleted as unnecessary. Rule 2002 (£)
provides for notice to creditors of the dismissal of a
case.

Rule 2002(a) and this rule currently requires
notice to all creditors of a motion to dismiss a
voluntary chapter 7 case or a chapter 13 case for the
debtor’s failure to file a list of creditors,
schedules, and statement of financial affairs within
the time provided in § 707(a) (3) or § 1307 (c) (9) of the
Code. A new subdivision (c) is added to provide that
the United States trustee, who is the only entity with
standing to file a motion to dismiss under § 707(a) (3)
or § 1307(c) (9), is regquired to serve the motion on
only the debtor, the trustee, and any other entities as
the court directs. This amendment is for the purpose of
avoiding the expense of sending notices of the motion
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to all creditors.

New subdivision (£f) is the same as current
subdivision (d), except that it provides that a motion
to suspend all proceedings in a case or to dismiss a
case for substantial abuse of chapter 7 pursuant to §
707 (b) is a contested matter governed by Rule 9014.

Other amendments to this rule are stylistic or
for clarification.
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11

12

13

14

15

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or Chapter 13
- Individual’s Debt Adjustment Case to
Chapter 7 Liquidation.Case.
When a chapter 11, chapter 12, or chaﬁter 13 case has been
converted or reconverted to a chapter 7 cése:
(1) Filing of Lists, Inventories, Schedules,
Statements.
* % * % *

(B) The statement of intention, if required,
shall be filed within 30 days following entry of the
order of conversion or before the first date set for
the meeting of creditors, whichever is earlier. An

extension of time may be granted for cause only on

written motion filed, or oral regquest made during a

hearing, metien—made before the time has expired.
Notice of an extension shall be given to the United
States trustee and to any committee, trustee, OF other

party as the court may direct.

* %k *k % *

COMMITTEE NOTE

Subdivision (1) (B) is amended to clarify that a
motion for an extension of time to file a statement of
intention must be made by written motion filed before
the time expires, or by oral request made at a hearing
before the time expires.
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Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and
United States Trustee

(a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except
as provided in subdivisions (h), (i), and (1) of this rule,
the clerk, or some other person as the court may direct,
shall give the debtor, the trustee, all creditors and
indenture trustees at least 20 days’ notice by mail of
(1) the meeting of creditors under § 341 or § 1104 (b) of the
Code;

* % * % %
(4) in a chapter 7 liquidation, a chapter 11
reorganization case, and a chapter 12 family farmer

debt adjustment case, the hearing on the dismissal of

‘the case or the conversion of the case to another

chapter, unless the hearing is pursuant to § 707(a) (3),

or § 707(b), or § 1307 (c) (9) of the Code or is on

dismissal of the case for failure to pay the filing

fee—or—the—econversionof theecase—toanother——chapter

*kkk

(£) OTHER NOTICES. Except as provided in subdivision (1)
of this rule, the clerk, or some other person as the court
may direct, shall give the debtor, all creditors, and

indenture trustees notice by mail of

* k%%

(2) the dismissal or the conversion of the case to



another chapter, or suspension of proceedings pursuant

to § 305 of the Code;

kkk*k .

COMMITTEE NOTE

Paragraph (a) (4) is amended to conform to the
amendments to Rule 1017. If the United States trustee
files a motion to dismiss a case for the debtor’s
failure to file the list of creditors, schedules, or the
statement of financial affairs within the time specified
in § 707(a) (3) or §1307(c) (9), the amendments to this
rule and to Rule 1017 eliminate the requirement that all
creditors receive notice of the hearing.

Paragraph (a) (4) is amended further to conform to
Rule 1017 (b) which requires that notice of the hearing
on dismissal of a case for failure to pay the filing fee
be served on only the debtor and the trustee.

Paragraph (f) (2) is amended to provide for notice of
suspension of proceedings in a case pursuant to § 305 of
the Code.
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Rule 2003. Meéting of Creditors or Equity
Security Holders

* %k % * %

(d) REPORT TO THE COURT. The presiding—efficer

United States trustee shall transmit to the court
the name and address of any person elected trustee

or entity elected a member of a creditors’

committee. Ifan—election—is-disputed—the
: g ces WEE Lo imE :
in—writing that—a—-dispute exists- If it is

necegsary to resolve a dispute regarding the

election, the United States trustee shall promptly

file a report informing the court of the dispute.

Not later than the date on which the report is

filed, the United States trustee shall mail a copy

of the report to any party in interest that has

made a reguest to receive a copvy of the report.

Pending disposition by the court of a disputed
election for trustee, the interim trustee shall
continue in office. If-reo-metion—feor—the

e o e . 3 £
ereditorgl-—meeting, Unless a motion for the

resolution of the dispute is filed not later than

10 days after the United States trustee files a

report: of the disputed election for trustee, the




24

25

interim trustee shall serve as trustee in the

case.

* % % * *

COMMITTEE NOTE

Subdivision (d) is amended to require the
United States trustee to mail a copy of a report
of a disputed election to any party in interest
that has requested a copy of it. Also, if the
election is for a trustee, the rule as amended-
will give a party in interest ten days from the
filing of the report, rather than from the date of
the meeting of creditors, to file a motion to
resolve the dispute. C

The substitution of "United States trustee”
for "presiding officer" is stylistic. Section
341 (a)' of the Codeé! provides that the United States
trustee shall preside at the meeting of creditors.
Other amendments are stylistic and designed to
conform to [the proposed amendments to] Rule
2007.1(b) (3) 'regarding the election of a trustee
in a chapter 11 case.
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Rule 4004. Grant or Denial of Discharge

* % % * *
(b) EXTENSION OF TIME. On motion of any party
in interest, after hearing on notice, the court
may extend for cause the time for filing a
complaint objecting to discharge. The motion

shall be made filed before such time has expired.

COMMITTEE NOTE

The substitution of the word "filed" for
"made" in subdivision (b) is intended to avoid
confusion regarding the time when a motion is
"made" for the purpose of applying these rules.
See, e.g., In re Coggin, 30 F.3d 1443 (11th Cir.
1994) . As amended, this rule requires that a
motion for'an extension of time for filing a
complaint objecting to discharge be filed before
the time has expired.

11
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Rule 4007. Determination of
Dischargeability of a Debt

* % % * *

(¢) TIME FOR FILING COMPLAINT UNDER § 523 (c) IN
CHAPTER 7 LIQUIDATION, CHAPTER 11 REORGANIZATION,
AND CHAPTER 12 FAMILY FARMER'’S DEBT ADJUSTMENT
CASES; NOTICE OF TIME FIXED. A complaint to
determine the dischargeability of any debt
pursuant to § 523 (c) of the Code shall be filed
not later than 60 days following the first date
set for the meeting of creditors heid—pursuant—te
under § 341(a). The court shall give all
creditors not less thanv30 days notice of the time
so fixed in the manner provided in Rule 2002. On
motion of any party in interest, after hearing on
notice, the court may extend for cause extend the
time fixed under this subdivision. The motion
shall be made filed before the time has expired.

(d) TIME FOR FILING COMPLAINT UNDER § 523 (c) IN
CHAPTER 13 INDIVIDUAL’S DEBT ADJUSTMENT CASES;
NOTICE OF TIME FIXED. On motion by a debtor for a
discharge under § 1328(b), the court shall enter
an order fixing a time for ke filing ef a
complaint to determine the dischargeability of any
debt pursuant to § 523(c) and shall give not less
than 30 days notice of the time fixed to all
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27

28

creditors in the manner provided in Rule 2002. On
motion of any party in interest, after hearing on
notice, the court may for cause extend the time

fixed under this subdivision. The motion shall be

made filed before the time has expired.

* k k Kk *

COMMITTEE NOTE

The substitution of the word "filed" for
"made" in the final sentences of subdivisions
(¢) and (d) is intended to avoid confusion
regarding the time when a motion is "made" for
the purpose of applying these rules. See, e.g.,
In re Coggin, 30 F.3d 1443 (11th Cir. 1994). As
amended, these subdivisions require that a
motion for an extension of time be filed before
the time has expired.
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STATUS LIST OF BANKRUPTCY RULES AMENDMENTS
September 1996

"Class of *96." Prescribed by the Supreme Court and transmitted to Congress April

23, 1996. Projected effective date 12/1/96.

2.

1006(a)

1007(c)

1019(7)

2002(a), (c), (®, (), ), &
2015(b), (c)
3002(2), (€)
3016

4004(c), (d) - (©
5005(a)

7004

8008(a)

9006(c)

"Class of '97." Approved by Committee on Rules of Practice and Procedure 6/96 and

transmitted to Judicial Conference for consideration at session of September 17-18, 1996. If
approved, will be transmitted to Supreme Court 10/96. Projected effective date 12/1/97.

3

1019(3), (5)
1020 [new rule]
2002(a), (n)
2007.1

3014

3017

3017.1 [new rule]
3018(a)

3021

8001(a), (0), (¢)
8002(c)

8020 [new rule]
9011

9015

9035

Official Bankruptcy Forms. Published for comment 8/15/96; public comment period

continues through 2/15/97. Projected effective date 10/1/97.

Amended Forms No. 1, 3, 6 (Schedule F only), 8, 9 (A - 1), 10, 14, 17, 18, and
new Forms No. 20A and 20B.




4. "Class of *98?" Amendments approved by Advisory Committee September 1995 and o
March 1996, awaiting assembly of full package and appropriate time to request publication.

1017
1019 ‘
2002 . ‘ o P“
2003 i
4004
4007 fw
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THE GESTATIO

I |
Advisory Committee reviews

Advisory Committee
approves draft
of proposed

amendments. .

Presents "preliminary draft"
to Standing Committee, usually
eeting, with

(June)

If approved,
preliminary
draft amend-

ments are pub-
lished and com-

ments invited.
(October)

ritten comments and holds'-
hearing(s)-
B() J anuary-April)

Supreme Court decides

|
. whether to prescribe amendments
Public comment and, if so, forwards them to Congress.
@mzma o_Om.mm. (March or April)
(mid-ApriD (must be by May 1)

|

Advisory Committee completes re- /
view of comments, final draft of
amendments, draft memorandum to J
Standing Committee re: comments, Congress can alter or

] e reject during the next
also memorandum re: controversies, 90 days. It Cor
minority views of Advisory Commit- aommmww.a act NNWHMM
tee members, €tC., 13 m@mﬁocnmﬁv. ments take mm. ect

3@&-33@ \K December 1.

Standing Committee reviews
final draft; may 1) approve

2) approve with changes, or 3) send
back to Advisory Committee.
(June)

nsiders amendments
Committee and if approved,

Amoﬁmn&oc

Judicial Conference €O
submitted by Standing
forwards to Supreme Court.
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Rules 1017, 1019,
2002, 2003,
4004, 4007

Forms
Package -

Forms 1, 3, 6, 8,
9, 10,14,17,18
20A, 20B

N

(B N L3

'

Rules 1006(a), 1007(a), 1019(7)
2002(a), (c), (1), (h), (i), (),
2015(b), (), 3002(a), (c),

8016, 4004(c), (d) - ),

5005(a), 7004, 8008(a), 9006(c)

PREPARED BY BANKRUPTCY JUDQES DIVISION - AQUsC

Rules 1019(3), (5), 1020%, 2002(a), (n), 2007.1,
3014, 3017, 3017.1%, 3018(a), 3021, 8001 (a), (b},
(e), 8002(c), 8020*, 9011, 9015, 9035

*Rules 1020, 3017.1, and 8020 alj new rules,
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

CLARENCE A LEE, JR.

Associate Director WASHINGTON, D.C. 20544

July 29, 1996

MEMORANDUM TO SELECTED CHAIRS OF COMMITTEES OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES (See Attached List)

SUBJECT: Continuation of Long-range Planning (ACTION REQUESTED)

I write to update you on recent developments concerning the organization of long-range
planning activities in the Judicial Conference and its committees, and to request that you take the
action described below to initiate the new planning mechanism.

As you are aware, the Judicial Conference completed the initial phase of its strategic
planning efforts last fall when it approved the first Long Range Plan for the Federal Courts. In
November, I advised all Conference committees that responsibility for implementation of the
plan rests with the committees responsible for the respective subject areas. Since that time, the
plan has been published and distributed widely inside and outside the judiciary. The relevant
Conference committees have considered and, in some cases, taken action to implement certain
recommendations in the Plan, including legislative proposals now pending before Congress and
other policy matters that have been or will be presented to the Conference.

In March 1995, the Conference resolved that a planning mechanism for identifying and
pursuing the strategic goals and objectives of the federal judiciary should be maintained in the
Conference organization and at all levels of the judicial branch. Although a long range plan now
exists, the current plan does not address the complete range of strategic issues, but instead leaves
a number of matters to be addressed for the first time or more fully in ongoing planning efforts.
For example, Chapter 11 of that document lists a variety of topics for future consideration.

The Chief Justice met recently with members of the Conference’s Executive Committee
to discuss how to organize this continued planning process. As a result of their discussion, the
Chief Justice determined that long-range planning should be treated as an intrinsic part of each
Conference committee’s policy-making function, with any subsequent additions or changes in
the existing plan to be handled in the ordinary course of business (i.e., through recommendations
to the Conference from the appropriate committee(s)). Whenever a more thorough update is

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Continuation of Long-range Planning 2

needed (perhaps every five to ten years), the Chief Justice may appoint another long-range
planning committee to undertake that effort. In the meantime, the Chief Justice will occasionally
appoint one or more ad hoc committees to address issues of major importance (e.g., mass tort
litigation) that cut across the jurisdictions of the regular Conference committees.

Absent a separate long-range planning committee, the Executive Committee will be
responsible for coordination of planning activities, including referrals of high priority issues for
study and report by the appropriate committees. To aid in that task, the chair of each committee
with significant long-range planning responsibility will designate a special liaison member to
promote and continue planning within the committee. These liaison members may also be called
upon collectively to serve as an ad hoc advisory group on matters requiring a broad perspective.
Committees may wish to include a discussion of Ibng-range planning activities in their regular
reports to the Conference. ' ‘ B

The Administrative Office will support the planning efforts of Conference committees by
conducting strategic studies and assisting with implementation of the current plan. The AO’s
Long Range Planning Office, which facilitates and encourages planning throughout the judiciary,
will be available to provide technical assistance, research, and analytical support on planning-
related matters. With cooperation from the regular committee staffs, the Long Range Planning
Office will track implementation of the plan and continued planning by the Conference and its
committees. The Office will also work closely with the designated liaison members to aid in
coordination of committee planning activities. |

At this time, I would ask that you proceed at your earliest opportunity to designate a
planning liaison for your committee and then advise me of which committee member will serve
initially in that capacity. Once that designation is made, your committee will be ready to carry
out its role in the ongoing planning process, perhaps starting at the winter meeting with
discussion of a planning agenda for the next three years.

If you have any questions about the Long Range Plan or strategic planning in general,
please contact Jeffrey Hennemuth, chief of the Long Range Plannin Office, at (202) 273-1810.

Leonidas Ralph Mecham
Attachment

cc: AO Senior Staff
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ATTACHMENT

Addressee List:

Honorable Gilbert S. Merritt, chair, Executive Committee

Honorable J. Owen Forrester, chair, Committee on Automation and Technology

Honorable Paul A. Magnuson, chair, Committee on the Administration of the Bankruptcy
System

Honorable Richard S. Arnold, chair, Committee on the Budget

Honorable Ann C. Williams, chair, Committee on Court Administration and Case Management

Honorable Maryanne Trump Barry, chair, Committee on Criminal Law

Honorable Emmett R. Cox, chair, Committee on Defender Services

Honorable Stephen H. Anderson, chair, Committee on Federal-State Jurisdiction

Honorable Barefoot Sanders, chair, Committee on the Judicial Branch

Honorable Julia S. Gibbons, chair, Committee on Judicial Resources

Honorable Philip M. Pro, chair, Committee on the Administration of the Magistrate Judges
System '

Honorable Alicemarie H. Stotler, chair, Committee on Rules of Practice and Procedure

Honorable Robert E. Cowen, chair, Committee on Security, Space and Facilities
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SUBCOMMITTEES -- ADVISORY COMMITTEE ON BANKRUPTCY RULES

Subcommittee on Forms

Chairman:

Members :

Meeting:

Henry J. Sommer, Esquire

Judge Robert J. Kressel

Professor Charles J. Tabb

R. Neal Batson, Esquire

Leonard M. Rosen, Esquire

Judge Paul Mannes, ex officio
Prof. Alan N. Resnick, ex officio

Subcommittee on Local Rules

R A A A e e e e

Chairman:

Members:

Meeting:

Judge Adrian G. Duplantier

Judge Alice M. Batchelder
Judge Eduardo C. Robreno
Judge Donald E. Cordova
Judge A. Jay Cristol
Gerald K. Smith, Esquire

J. Christoper Kohn, Esquire

Subcommittee on Style

Chairman:

Members:

Meeting:

Judge Alice M. Batchelder

Judge Adrian G. Duplantier

Judge Donald E. Cordova

Professor Alan N.Resnick, ex officio
Peter G. McCabe, ex officio

Subcommittee on Technology

Chairman:

Members:

Meeting:

Judge A. Jay Cristol

Kenneth N. Klee, Esquire
Henry J. Sommer, Esquire
Richard G. Heltzel, Clerk
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Subcommittee on Alternative Dispute Resolution ‘j
Chairman: Professor Charles J. Tabb

]

f -

Members: R. Neal Batson, Esquire
Leonard M. Rosen, Esquire

-

Meeting: b
M
Subcommittee on Rule 2014 Disclosure Requirements ﬁf
Chairman: Gerald K. Smith, Esquire —
[
Members: Judge Alice M. Batchelder b
Judge Donald E. Cordova

Judge Robert J. Kressel F
Kenneth N. Klee, Esquire L

Leonard M. Rosen, Esquire
Meeting: gﬁ
h&su‘
—

Subcommittee on Litigation

Chairman: Kenneth N. Klee, Esquire

-

—
Members: Judge Jane A. Restani ;j
Judge Robert J. Kressel
R. Neal Batson, Esquire —
Gerald K. Smith, Esquire |
Henry J. Sommer, Esquire =
Meeting: n
-
Subcommittee on Rule 7062 Ej
J
Chairman: Judge Robert J. Kressel
-
Members: R. Neal Batson, Esquire [
Kenneth N. Klee, Esquire i
J. Christoper Kohn, Esquire
Gerald K. Smith, Esquire M
Henry J. Sommer, Esquire {J
Meeting: -
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The next meeting will be March 13 - 14, 1997
at The Mills House Hotel

in Charleston, SC
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