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Public Law 107-347
107th Congress
An Act

To enhance the management and promotion of electronic Government services and
processes by establishing a Federal Chief Information Officer within the Office Dec. 17, 2002
of Management and Budget, and by establishing a broad framework of measures [H.R. 2458]
that require using Internet-based information technology to enhance citizen access
to Government information and services, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, E-Government

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. Act of 2002.

(a) SHORT TITLE.—This Act may be cited as the “E-Government 44 USC 101 note.
Act of 2002”.

(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings and purposes.

TITLE I-—OFFICE OF MANAGEMENT AND BUDGET ELECTRONIC
GOVERNMENT SERVICES

Sec. 101. Management and gromotion of electronic government services.
Sec. 102. Conforming amendments.

TITLE II—FEDERAL MANAGEMENT AND PROMOTION OF ELECTRONIC
GOVERNMENT SERVICES

Sec. 201. Definitions.

Sec. 202. Federal agency responsibilities.

Sec. 203. Compatibility of executive agency methods for use and acceptance of elec-
tronic signatures.

Sec. 204. Federal Internet portal.

Sec. 205. Federal courts.

Sec. 206. Regulatory agencies.

Sec. 207. Accessibility, usabihty, and preservation of government information.

Sec. 208. Privacy provisions.

Sec. 209. Federal information technology workforce development.

Sec. 210. Share-in-savings initiatives.

Sec. 211. Authonzation for acquisition of information technology by State and local
governments through Federal supply schedules.

Sec. 212. Integrated reporting study and pilot projects.

Sec. 213. Community technology centers.

Sec. 214. Enhancing crisis management through advanced information technology.

Sec. 215. Disparities 1in access to the Internet.

Sec. 216. Common protocols for geographic information systems.

TITLE III—-INFORMATION SECURITY

Sec. 301. Information security.

Sec. 302. Management of information technology.

Sec. 303. National Institute of Standards and Technology.
Sec. 304. Information Security and Privacy Advisory Board.
Sec. 305. Technical and conforming amengments.

TITLE IV—AUTHORIZATION OF APPROPRIATIONS AND EFFECTIVE DATES
Sec. 401. Authorization of appropriations.
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(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to the General Services Administration, to ensure
the development and operation of a Federal bridge certification
authority for digital signature compatibility, and for other activities
consistent with this section, $8,000,000 or such sums as are nec-
essary in fiscal year 2003, and such sums as are necessary for
each fiscal year thereafter.

SEC. 204. FEDERAL INTERNET PORTAL. 44 USC 3501

(a) IN GENERAL.— note.

(1) PuBLIC ACCESS.—The Director shall work with the
Administrator of the General Services Administration and other
agencies to maintain and promote an integrated Internet-based
system of providing the public with access to Government
information and services.

(2) CrITERIA.—To the extent practicable, the integrated
system shall be designed and operated according to the fol-
lowing criteria:

(A) The provision of Internet-based Government
information and services directed to key groups, including
citizens, business, and other governments, and integrated
according to function or topic rather than separated
according to the boundaries of agency jurisdiction.

(B) An ongoing effort to ensure that Internet-based
Government services relevant to a given citizen activity
are available from a single point.

(C) Access to Federal Government information and
services consolidated, as appropriate, with Internet-based
information and services provided by State, local, and tribal
governments.

(D) Access to Federal Government information held
by 1 or more agencies shall be made available in a manner
that protects privacy, consistent with law.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to the General Services Administration
$15,000,000 for the maintenance, improvement, and promotion of
the integrated Internet-based system for fiscal year 2003, and such
sums as are necessary for fiscal years 2004 through 2007.

SEC. 205. FEDERAL COURTS. 44 USC 3501

(a) INDIVIDUAL COURT WEBSITES.—The Chief Justice of the "%
United States, the chief judge of each circuit and district and
of the Court of Federal Claims, and the chief bankruptcy judge
of each district shall cause to be established and maintained, for
the court of which the judge is chief justice or judge, a website
that contains the following information or links to websites with
the following information:

(1) Location and contact information for the courthouse,
including the telephone numbers and contact names for the
clerk’s office and justices’ or judges’ chambers.

(2) Local rules and standing or general orders of the court.

(3) Individual rules, if in existence, of each justice or judge
in that court.

(4) Access to docket information for each case.

(5) Access to the substance of all written opinions issued
by the court, regardless of whether such opinions are to be
fpublished in the official court reporter, in a text searchable
ormat.
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(6) Access to documents filed with the courthouse in elec-
tronic form, to the extent provided under subsection (c).

(7) Any other information (including forms in a format
that can be downloaded) that the court determines useful to
the public.

(b) MAINTENANCE OF DATA ONLINE.—

(1) UPDATE OF INFORMATION.—The information and rules
on each website shall be updated regularly and kept reasonably
current.

(2) CLOSED cAsES.—Electronic files and docket information
for cases closed for more than 1 year are not required to
be made available online, except all written opinions with a
date of issuance after the effective date of this section shall
remain available online.

(c) ELECTRONIC FILINGS.—

(1) IN GENERAL.—Except as provided under paragraph (2)
or in the rules prescribed under paragraph (3), each court
shall make any document that is filed electronically publicly
available online. A court may convert any document that is
filed in paper form to electronic form. To the extent such
conversions are made, all such electronic versions of the docu-
ment shall be made available online.

(2) EXCEPTIONS.—Documents that are filed that are not
otherwise available to the publie, such as documents filed under
seal, shall not be made available online.

(3) PRIVACY AND SECURITY CONCERNS.—(A)(i) The Supreme
Court shall prescribe rules, in accordance with sections 2072
and 2075 of title 28, United States Code, to protect privacy
and security concerns relating to electronic filing of documents
and the public availability under this subsection of documents
filed electronically.

(ii) Such rules shall provide to the extent practicable for
uniform treatment of privacy and security issues throughout
the Federal courts.

(iii) Such rules shall take into consideration best practices
in Federal and State courts to protect private information or
otherwise maintain necessary information security.

(iv) To the extent that such rules provide for the redaction
of certain categories of information in order to protect privacy
and security concerns, such rules shall provide that a party
that wishes to file an otherwise proper document containing
such information may file an unredacted document under seal,
which shall be retained by the court as part of the record,
and which, at the discretion of the court and subject to any
applicable rules issued in accordance with chapter 131 of title
28, United States Code, shall be either in lieu of, or in addition,
to, a redacted copy in the public file.

(B)(1) Subject to clause (ii), the Judicial Conference of the
United States may issue interim rules, and interpretive state-
ments relating to the application of such rules, which conform
to the requirements of this paragraph and which shall cease
to have effect upon the effective date of the rules required
under subparagraph (A).

(ii) Pending issuance of the rules required under subpara-
graph (A), any rule or order of any court, or of the Judicial
Conference, providing for the redaction of certain categories
of information in order to protect privacy and security concerns
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arising from electronic filing shall comply with, and be con-

strued in conformity with, subparagraph (A)(iv).

(C) Not later than 1 year after the rules prescribed under Deadlines.
subparagraph (A) take effect, and every 2 years thereafter, Reports.
the Judicial Conference shall submit to Congress a report on
the adequacy of those rules to protect privacy and security.
(d) DockeTrs WIiTH LINKS TO DOCUMENTS.—The Judicial Con-

ference of the United States shall explore the feasibility of tech-
nology to post online dockets with links allowing all filings,
decisions, and rulings in each case to be obtained from the docket
sheet of that case.

(e) CosT OF PROVIDING ELECTRONIC DOCKETING INFORMA-
TION.—Section 303(a) of the Judiciary Appropriations Act, 1992
(28 U.S.C. 1913 note) is amended in the first sentence by striking
“shall hereafter” and inserting “may, only to the extent necessary,”.

(f) TIME REQUIREMENTS.—Not later than 2 years after the Deadlines.
effective date of this title, the websites under subsection (a) shall
be established, except that access to documents filed in electronic
form shall be established not later than 4 years after that effective
date.

(g) DEFERRAL.—

(1) IN GENERAL.—

(A) ELECTION.—

(i) NOTIFICATION.—The Chief Justice of the United

States, a chief judge, or chief bankruptcy judge may

submit a notification to the Administrative Office of

the United States Courts to defer compliance with
any requirement of this section with respect to the

Supreme Court, a court of appeals, district, or the

bankruptcy court of a district.

(ii) CONTENTS.—A notification submitted under
this subparagraph shall state—
(I) the reasons for the deferral; and
(II) the online methods, if any, or any alter-
native methods, such court or district is using
to provide greater public access to information.

(B) EXCEPTION.—To the extent that the Supreme
Court, a court of appeals, district, or bankruptcy court
of a district maintains a website under subsection (a),
the Supreme Court or that court of appeals or district
shall comply with subsection (b)(1).

(2) REPORT.—Not later than 1 year after the effective date Deadline.
of this title, and every year thereafter, the Judicial Conference
of the United States shall submit a report to the Committees
on Governmental Affairs and the Judiciary of the Senate and
the Committees on Government Reform and the Judiciary of
the House of Representatives that—

(A) contains all notifications submitted to the Adminis-
trative Office of the United States Courts under this sub-
section; and

(B) summarizes and evaluates all notifications.

SEC. 206. REGULATORY AGENCIES. 44 USC 3501

(a) PURPOSES.—The purposes of this section are to— note.
(1) improve performance in the development and issuance

of agency regulations by using information technology to

increase access, accountability, and transparency; and
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DRAFT MINUTES
CI1viL RULES ADVISORY COMMITTEE
MAY 1-2, 2003

The Civil Rules Advisory Committee met on May 1 and 2, 2003, at the Administrative Office
of the United States Courts. The meeting was attended by Judge David F. Levi, Chair; Sheila
Birnbaum, Esq.; Justice Nathan L. Hecht; Robert C. Heim, Esq.; Judge Paul J. Kelly, Jr.; Judge
Richard H. Kyle; Professor Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent
McKnight; Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann Scheindlin; and
Andrew M. Scherffius, Esq.. Professor Edward H. Cooper was present as Reporter, Professor
Richard L. Marcus was present as Special Reporter, and Professor Thomas D. Rowe, Jr., was present
as Consultant. Judge Anthony J. Scirica, Chair, Judge Sidney A. Fitzwater, and Professor Daniel
R. Coquillette, Reporter, represented the Standing Committee. Judge James D. Walker, Jr., attended
as liaison from the Bankruptcy Rules Committee. Judge J. Garvan Murtha, chair of the Standing
Committee Style Subcommittee, and Style Subcommittee members Dean Mary Kay Kane and Judge
Thomas W. Thrash, Jr. attended. Professor R. Joseph Kimble and Joseph F. Spaniol, Jr., Style
Consultants to the Standing Committee, also attended. Peter G. McCabe, John K. Rabiej, Jeffrey
A.Hennemuth, and James Ishida represented the Administrative Office. Thomas E. Willging, Marie
Leary, and Timothy Reagan represented the Federal Judicial Center. Theodore Hirt, Esq. and Stefan
Cassella, Esq., Department of Justice, were present. Professor Francis McGovern participated in the
report of the Class-Action Subcommittee. Observers included Lorna Schofield, Peter Freeman, and
Irwin Warren (ABA Litigation Section); Jim Rooks (ATLA); Ira Schochet (NASCAT); Barry
Bowman (Lawyers for Civil Justice); John Beisner; and Alfred W. Cortese, Jr.

Judge Levi opened the meeting by observing that Judge McKnight has been nominated for
appointment as a United States District Judge, and wished him a speedy and uninteresting
confirmation proceeding.

Judge Levi further noted that the terms of some members are set to expire this year, but that
all are expected to attend the October meeting. Lavish but deserved praises will be bestowed then.
Judge Scirica is scheduled to vacate the chair of the Standing Committee to adjust his schedule to
meet the duties of Chief Judge. He brings to mind the story of the High Court judges who,
disagreeing about the seemliness of opening a letter to Queen Victoria with "conscious as we are of
our own shortcomings," resolved the problem by beginning instead: "conscious as we are of one
another’s shortcomings.” We are not aware of any shortcoming in Judge Scirica or his stewardship
of the Standing Committee and earlier service as a member of the Civil Rules Advisory Committee.

Judge Scirica replied with a reminder of his near encounter with a rattlesnake during a Civil
Rules Committee meeting in Arizona. A judge of another circuit patiently explained that the viper
had recognized a Philadelphia Lawyer and extended professional courtesy. The explanation was but
one of countless great pleasures in these years of rules committees service.

Judge Levi noted that the Supreme Court has sent to Congress the proposed amendments to
Civil Rules 23,'51, and 53 recommended by the Standing Committee to the Judicial Conference.
The amendments are scheduled to take effect this December 1, absent action by Congress.

Judge Levi reported that "minimal diversity" class-action legislation has been pending in
Congress for several years, and that there seems to be heightened interest this year. The main bills
appear to be S. 274 and H.R. 1115, which are nearly identical. Some provisions in these bills

1
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overlap the pending Rule 23 amendments that deal with notice and settlement, and appear to
supersede the recent amendment that added the permissive interlocutory appeal provisions of Rule
23(f). The provisions that overlap with the pending amendments create the possibility of a
supersession nightmare should legislation be enacted before the December 1 effective date of the
amendments.

Judge Rosenthal observed that the pending bills call for very detailed class-action notices.
Even as it would be amended, Rule 23 does not require so much detail. It is difficult to understand
how so much information can meet the desire for plain expression.

Judge Levi concluded the discussion by noting that in March the Judicial Conference adopted
a resolution on minimal-diversity class-action legislation that is consistent with the position urged
by the Advisory Committee and Standing Committee last year. The resolution was adopted on a
joint recommendation of the Standing Committee and the Judicial Conference Federal-State
Jurisdiction Committee. This is the first time the Judicial Conference has recognized that minimal-
diversity jurisdiction may prove useful in addressing the challenges posed by overlapping,
duplicating, and competing class actions. The Judicial Conference has properly refused to advance
more specific suggestions, leaving the details to be developed by Congress.

Minutes
The minutes of the October 3-4, 2002 meeting were approved.
Local Rules Project

The Standing Committee launched the Local Rules Project nearly twenty years ago.
Congress was concerned then, and continues to be concerned, about the proliferation of local court
rules. Local rules are authorized by statute, 28 U.S.C. § 2071, and have proved very useful in
addressing details of practice that are too fine for resolution by national rule and that may
accommodate distinctive local circumstances. At the same time, local rules may surprise even local
practitioners and often prove confusing to lawyers from other districts. And local rules are adopted
without review by Congress. Earlier phases of the Local Rules Project identified several good
practices developed in local rules and led to adoption of these practices into the national rules.
Problem rules were identified and addressed by the individual districts. The impetus was provided
for adopting the requirement that local rules conform to a uniform numbering system developed by
the Judicial Conference.

After this beginning, the Local Rules Project has once again undertaken a massive catalogue
and survey of local rules. Even on a conservative approach to counting, there are nearly 6,000 local
rules. Mary Squiers has completed the catalogue and has come a long way with a report that seeks
to identify local rules that may be invalid because they violate the command of § 2071, repeated in
Civil Rule 83, that local rules must be, as Rule 83 says, "consistent with — but not duplicative of
— Acts of Congress and rules adopted under 28 U.S.C. §§ 2072 and 2075." The first phase of the
report focuses on relationships between local rules and the Civil Rules. One hundred forty-six pages
of this Report were presented to the Standing Committee in January. The Standing Committee has
asked the several advisory committee reporters to review this work, and has asked that the work and
the Reporters’ comments be presented to the Civil Rules Committee.

Discussion of the Local Rules Report began by examining three general areas of inquiry.
How far should the Standing Committee pursue perceived inconsistencies between local rules and
national rules? What level and type of duplication deserves challenge? How frequently should the
Judicial Conference attempt to develop "model" "local" rules?

June 16 draft 2
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Inconsistency between a local rule and a national rule or statute may be apparent. But few
district courts are likely to defy controlling law in this way. Inconsistency is more likely to involve
an attempt to limit discretion conferred by a national rule, or more vaguely to interfere with the
"spirit” of a national rule. Local rules of this sort may be adopted in response to wide and persisting
differences among judges of a single court. Achieving consistency in local practices may be a
valuable goal. We may not wish to adopt an approach that challenges every practice that may seem
to depart from the subtler implications of national law.

Another dilemma arises when a local rule is both inconsistent with a national rule and better
than the national rule. One recent episode provides a clear illustration. The Ninth Circuit Judicial
Council, surveying local rules within the Circuit, found many rules that authorize a direction to
submit proposed jury instructions before trial begins. Those rules are inconsistent with Civil Rule
51. But when the Ninth Circuit suggested that Rule 51 should be amended to authorize these local
rules, the Advisory Committee concluded that there is no reason for disparity among district courts
— and that Rule 51 should be amended to authorize all districts to follow this practice. This
amendment is now pending in Congress. An older illustration is provided by the numerical limits
on numbers of Rule 33 interrogatories. The Rule 33 limits were adopted after years of experience
with different local rules that were at least arguably inconsistent with Rules 26 and 33.

The interrogatory limits illuminate another dimension of the inconsistency dilemma. Local
rules may provide excellent tests of the desirability of new rules. These tests cannot meet the criteria
of rigorous social science. Nonetheless, they can provide information far more valuable than
intuition and imagination. The Civil Justice Reform Act reflected a great faith in the value of local
experimentation. Not long ago, the Advisory Committee considered amending Rule 83 to permit
limited-time experiments with local rules inconsistent with the national rules. The idea was put
aside, without finally determining its worth, for fear that it would be inconsistent with the § 2071
direction that local rules be consistent with the national rules.

Duplication of the national rules also presents some complications. It is indeed undesirable
simply to incorporate large portions of a national rule in a local rule — at best much time is wasted,
and at worst the omissions may mislead. Inaccurate paraphrasing is at least as bad. Some
duplications, on the other hand, may be useful guides. The Report, for example, notes that 24
districts direct that their local rules must be construed consistently with the national rules and
statutes. Although these provisions duplicate § 2071 and Rule 83, they can be important reminders
to practitioners who have not thought to look to those sources or who may fear that the local district
is not sympathetic to those constraints. Another example is provided by local rules that state that
the local arbitration plan is voluntary. Although the underlying statutes make it clear that arbitration
is voluntary, a reminder that the court is aware of this fact can provide useful reassurance.

Model rules also present problems. Many difficulties arise if they are drafted by Rules
Enabling Act bodies. The full Enabling Act process is bypassed, losing the important contributions
made by many different actors. One of the actors bypassed in the model rule process is Congress,
a fact that may stir genuine concern both in Congress and the rules committees. Careful
development of model local rules, moreover, could distract a rules committee from its central
responsibility to attend to the national rules. There even is an inherent contradiction in choosing to
work toward uniformity through model local rules, not a national rule.

If it is generally unwise for a national rules committee to sponsor a model local rule, the
alternatives are even more fragile. Other Judicial Conference committees, or judicial administration
officers, act completely outside the national rules-making process. The danger to the national rules
is apparent.

June 16 draft 3
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These observations are not meant to deny any role for model rules. Model local rules may
be useful as to topics that are not addressed by national rules and that do not seem likely to be soon
addressed by national rules. The model rule on attorney conduct is a good example. Years of study
by the Standing Committee’s project on Federal Rules of Attorney Conduct show that these
questions do not yield readily to national rulemaking.

Professor Coquillette noted that the Local Rules Project Report on local civil rules is
continuing, and that action will be taken carefully.

Judge Scirica explained further that the troubling instances of inconsistency or duplication
will be pointed out to the chief district judges. The circuit councils may become involved.
Inevitably there will be some disagreements over the findings of inconsistency or duplication. But
it seems likely that satisfactory resolutions will be reached in most cases. The Standing Committee
is not now asking for formal reactions by the advisory committees, but all advice is welcome.

Judge Levi observed that one important problem arises when there is no national rule and an
aggressive local rule takes on a complicated and sensitive problem. One example might be posed
by the local rule in the District of South Carolina that appears to prohibit sealing any settlement
agreement filed with the court. A flat-out bar on sealing would be very troubling, given the
compelling reasons for protecting privacy and the occasional need to file a settlement agreement.
But the force of the local rule is drawn by another local rule that permits a judge to depart from any
other local rule when there is good cause. They do permit sealed settlement agreements to be filed
when there is good reason. Another illustration is provided by a local rule that prohibits an attorney
who seeks to represent a class from seeking out class members before the class is certified. That
direction does not seem inconsistent with Rule 23, which is silent on the issue, but it deals with a
very important aspect of class-action practice.

Judge Scirica added further cautions about the approach to local rules. The project may
identify rules that should be adopted as national rules. On the other hand, the project — like Rule
83 and § 2071 — does not deal with "standing orders.” Vigorous attempts to cabin local rules could
easily drive distinctive local practices into standing orders or even further underground.

Professor Coquillette concluded this discussion by stating that it is important to remember
that the focus of the Local Rules Project is on assisting the district courts. Mutual education is
important.

Legislation Report

John Rabiej noted that the Administrative Office has focused its energy on three areas of
legislation: minimal-diversity class-action bills; a Senate "sunshine" bill; and the e-government act.

In the class-action area, the Senate Judiciary Committee has reported out S. 274. Action by
the Senate could come soon. HR 1115 seems to differ from S. 274 only by retaining a right to appeal
a certification decision. The chair of the House Judiciary Committee is interested in pursuing this
bill.

Senator Kohl has introduced a "sunshine" bill in each Congress for several years. In the past,
the bill has been resisted primarily because of its restrictions on Civil Rule 26(c) protective orders.
Attention in the Senate is now being focused on sealed settlement agreements. The District of South
Carolina local rule has drawn publicity. The Federal Judicial Center is studying the incidence and
use of settlement agreements that are filed under seal; a report on the study’s progress will be made
at this meeting.
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The electronic government statute has been enacted. It requires that in a few years the public
have access to all electronically filed cases. The judiciary is working on implementing electronic
filing; all courts should have the necessary equipment by 2006. The statute requires that all local
rules be posted on the court’s web site; almost all districts do that now, and post standing orders as
well.

The electronic government statute also requires the Supreme Court to adopt rules that protect
privacy. The judiciary is seeking amendment of the statute provision that requires courts to accept
unredacted documents. Some courts now, under Judicial Conference policy, require redaction of
social security numbers. Legislation has been introduced to undo the statutory provision, and to
delete the requirement to adopt court rules. The Federal Judicial Center is working on these privacy
issues, particularly for the Court Administration and Case Management Committee, which has
primary Judicial Conference jurisdiction in these matters.

The concern with redacted documents arises in part from the Department of Justice’s wish
to submit unredacted documents as well as redacted documents. It believes that the full unredacted
document may become relevant in a later proceeding, and prefers that the court be required to keep
it rather than force the parties to keep it.

It was noted that the question of filing unredacted documents ties to our agenda item on Civil
Rule 12(f). Aselectronic filing takes over, it becomes increasingly important to define what it means
to "strike” a portion of a pleading. It also becomes important to know just what electronic
capabilities the court systems have, or can develop.

Style Project

Subcommittees A and B have worked through Civil Rules 1-7.1 and 8-15 respectively. After
further revisions by the Standing Committee Style Subcommittee, these rules are ready for
consideration by the Advisory Committee. The goal is to approve these drafts with a
recommendation to the Standing Committee for publication. Publication, however, need not be this
summer. Instead, additional styled rules will be accumulated for publication in a larger package.
It may prove desirable to publish a total of three packages over the course of the project. The length
of the comment period to be set for each package remains to be decided.

Rule 1. Earlier style drafts called for the "economical" determination of every action. The present
draft reverts to the present rule, calling for "inexpensive" determination. The change back to the
present rule was made for fear that "economical” may change the meaning — indeed, the reason for
considering "economical" was the weary belief that few actions are determined inexpensively.

The committee decided that "and proceeding” should be added at the end, so the rule will call
for the just, speedy, and inexpensive determination of "every action and proceeding." This addition
will make the second sentence congruent with the first. The Style Subcommittee suggested that "and
proceeding” should not be added because it "doubts whether speed and thrift are as relevant to
proceedings as actions." Those doubts themselves seem to reflect a substantive concern. Present
Rule 1 calls for these good things in "all suits of a civil nature." That embraces every event that is
governed by the Civil Rules. Rule 1 now extends to anything that would be characterized as a
"proceeding" rather than an action. One example is a Rule 27 petition to perpetuate testimony before
an action can be brought. It was argued that now there are proceedings that are not "suits of a civil
nature,” so the adoption of "and proceeding" broadens the rule. The proponent of this argument,
however, conceded that it is a good thing to broaden the rule in this way, and that the good thing is
within the scope of the Style Project. Other proponents of adding "and proceeding" adhered to the
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view that in fact Rule 1 now applies to all actions and proceedings and it would change its meaning
to omit "and proceeding."

Style Rule 1 was approved, with the addition of "and proceeding."
Rule 2. Style Rule 2 was approved.
Rule 3. Style Rule 3 was approved.

Rule 4. It was agreed that throughout the rules, it is proper to substitute "minor" for "infant." As old
understandings fade, there is an increasing risk that "infant" will be mistaken to mean a person of
very young years, not the intended meaning of anyone not yet legally an adult.

Style Rule 4(c)(3) reflects a change urged by Subcommittee A. The second sentence now
says that the court must direct service by a marshal or by someone specially appointed if the plaintiff
is authorized to proceed under 28 U.S.C. § 1915 or § 1916. This expresses the intended meaning
better than the original direction that an "appointment” must be made. The new Style Draft was
accepted without change.

(Later discussion of Rule 12(a)(1)(A)(ii) led to adoption of a motion that Rule 4(d)(3) be
amended to conform to an amendment of Style Rule 12: "until 60 days after the date when the
request [for a waiver] was sent — or until 90 days after the request [for a waiver] was sent if the
defendant was addressed outside any judicial district of the United States.")

Rule 4(e) is one illustration of a global question that remains under consideration by the Style
Subcommittee. The rules refer in seemingly haphazard fashion to statutes, laws, federal, United
States, Constitution and laws, Constitution or laws, and so on. For the time being, the style drafts
carry forward the present language, although "United States" is substituted for federal. If further
research makes it seem safe, a uniform expression will be adopted.

Rule 4 presents puzzling variations in the use of "shall" and "may" in describing the modes
of service. Rule 4(e), for example, says that service "may be effected." So does Rule 4(f). Rule
4(g), on the other hand, says service "shall be effected.” So do Rules 4(h), (1)(1), and (j); 4(i)(2) says
“is effected.” Professor Rowe’s research suggests that the distinctions were deliberate, but that it is
difficult to guess what distinctions were intended. The change to "may," "shall," and "is effected by"
occurred about ten years ago. The central notion seems to be that the listed methods are the only
valid methods of service. There is much to be said for adhering to "must" as the uniform command.
But Professor Carrington, who was the Advisory Committee Reporter at the time, recalls clearly that
the distinctions were deliberate. The underlying purpose of the distinctions, however, has been lost.

It was asked whether the best expression would be: "to serve an individual, a party must,"
and so on. That seems less jarring than to say that you must serve an individual — a plaintiff may
name multiple defendants, intending to serve some only if others cannot be served. This practice
is so well established that the present language is not likely to be read to mean that all named
defendants must be served, but clear expression seems important.

Professor Kimble suggested that any departure from the present words, whether they be may
or must, would be substantive.

The Committee voted to adhere to the language of the present rule. Style Rule 4 will reflect
"may" or "must" according to the present rule.

The Style Draft of Rule 4(e) refers to an individual "who has not waived service." The
present rule refers to an individual "from whom a waiver has not been obtained and filed." The filing
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requirement is substantive and cannot be deleted from the Style Rule. The Committee voted to
restore "filed." The Style Subcommittee may develop an expression more graceful than the present
rule. One possible alternative is illustrated in the materials: " an individual — other than a minor,
an incompetent person, or a person whose waiver of service has not been filed — may be served *
* * " This might be further improved, for example by referring to "a person for whom a waiver of
service has not been filed," dispelling any implication that the description is limited to a person who
has waived service, but whose waiver has not been filed.

Other Style Rule 4 questions were discussed. It was decided that Style Rule 4(a)(1)(C)
should not be expanded to include a requirement that the summons list an e-mail address — that
would be a substantive addition. It also was decided that the rearrangement of provisions in Style
4(d)(1) does not create any implication that a plaintiff has a duty to seek a waiver of service. The
reference in Style 4(i)(1)(B) to "a copy of each" is clearly limited by context to mean a copy of the
summons and of the complaint. No change need be made.

Style Rule 4(i)(4), drawing from present Rule 4(i)(3), inadvertently refers to allowing a
"plaintiff" a reasonable time to cure a failure to serve. A party other than a plaintiff may need to
effect service under Rule 4(i). Style 4(i)(1), (2), and (3) all say "party." In each of three places in
(1)(4), this should become "party": the court must allow a party a reasonable time if (A) the party has
served either the Attorney General or the United States Attorney, or if (B) the party has served an
officer or employee of the United States.

With these changes, Style Rule 4 was approved.

Rule 4.1. Again, it was noted that the references to a United States "statute” or "law" will be
considered further as the Style Project proceeds. The Style Subcommittee was asked to consider
whether the caption should be "serving other process,"” in line with the caption of Rule 5 and the
captions for Rule 4 subdivisions.

Style Rule 4.1 was approved.

Rule 5. The Committee recommended a change in Style Rule 5(a)(1)(E), so it would read: "(i) a
written notice, appearance, demand, or offer of judgment, or (ii) a similar paper."

It was observed that present Rule 5(a) provides for service "upon each of the parties." Style
Rule 5(a) calls for service "on every party." Does "each" mean "every"? Rule 68(a), for example,
directs service of an offer of judgment on "the adverse party." Is service required on every party by
Rule 5(a)? A committee member stated that in his practice experience, an offer of judgment is
served on all parties. The Committee did not make any recommendation on this question.

Style Rule 5(c)(1)(B) says that when a court orders that designated pleadings not be served
on other defendants, crossclaims and the like "will be treated as denied or avoided by all other parties
who are not served * * *." Present Rule 5(c) refers to "other" parties. The Committee agreed that
"other" parties should be restored unless the change is clearly justified by showing that there is no
change in meaning and that the present meaning is better expressed by "who are not served."

Style Rule 5(d)(2)(A) says that a paper is filed by delivering it "to the clerk." The present
rule refers to the "clerk of court.” It was asked whether an unelaborated reference to "clerk" might
be read to mean "law clerk." Professor Kimble noted that the Style Rules refer to "clerk" throughout.
It was observed that the Appellate Rules uniformly refer to the circuit clerk. The Bankruptcy Rules
refer to the bankruptcy clerk, and Bankruptcy Rule 1001 includes a definition. Further discussion
suggested that in this particular instance, there may seem to be a change of meaning if we delete "of
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court." The Committee voted to restore "of court,” but only in Style Rule 5(d)(2)(A). The Style
Subcommittee suggested "court clerk." This was discussed as a question of style. "Clerk" can
remain in the other rules, at least until they are considered individually.

Style Rule 5(d)(2)(B) says that a paper is filed by delivering it to a judge who agrees to accept
it for filing. Present Rule 5(e) says that "the judge may permit the papers to be filed with the judge."
It was asked whether the change is proper — does it change meaning, and in any event should it
suffice to persuade any judge of a multi-judge court to accept a paper for filing when the case has
been assigned to another judge? It was observed that the present rule was written before common
adoption of individual assignments, and that some courts still do not have individual assignments.
A committee member suggested that in practice it may be important to be able to file with the first
judge who can be found. The judge’s role, moreover, is one that does not interfere with the assigned
Judge’s control of the case: all the judge does is note the filing date on the paper and promptly send
the paper to the clerk. There is no risk that by accepting the paper for filing the filing judge is
interfering with the assigned judge’s authority to determine whether the filing occurred after a
binding deadline or was otherwise ineffective. A motion to substitute "the" judge for "a" judge
failed.

Style Rule 5 was approved.

Rule 6. Rule 6(b) is an early illustration of an issue that recurs throughout the Style Project. The
present rule says that "the court for cause shown may at any time in its discretion" act in described
ways. The Style Rule has restored "in its discretion" after an original omission, and continues to
substitute "for good cause" for "for cause shown." The style consultants believe that it is better to
rely on "may" to carry all the freight that the present rules express through "in its discretion,” "for
good cause,” "on terms,"” "if justice so requires,” and like terms. "May" suffices to express
discretion, and all of the factors that influence an exercise of discretion to do the right thing. Present
Rule 8(c), for example, says that the court may treat a mistaken designation as if it were correct "on

terms, if justice so requires.” Style Rule 8(c) says simply that the court may do so.

It was observed that "may" means that there is authority to do something. That does not
always mean that the court can refuse to do it.

It was asked whether the variations in expression reflect differences of meaning in the present
rules. The reply was that many of the present rules provisions were expressly bargained for in the
rulemaking process. A further observation was that although the style proponents may be right in
theory, these rule provisions have been crafted deliberately and should not all be changed lightly.

Looking specifically to Rule 6(b), it was noted that "for good cause" tells lawyers what they
need show to persuade the judge to extend time. It is not enough simply to ask. The rule is much
used. It should not be changed. The Style draft has it right.

Turning to Style Rule 6(b)(2), it was noted that present 6(b) says that the court "may not"
extend the time limits set by specified rules. The Style draft says "must not." The committee voted
to return to "may not," recognizing that this issue may be revisited on a global basis as the project
continues.

With the change in Rule 6(b)(2), Style Rule 6 was approved.
Rule 7. Two Rule 7(a) questions were discussed.

First, present Rule 7(a) calls for an answer to a crossclaim "if the answer contains a cross-
claim." Style Rule 7(a)(3) omits the limit that the answer contain a crossclaim. Deleting the limit
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seems to expand the meaning of the present rule, a step not to be undertaken in the Style Project even
if it seems a good idea. A crossclaim is not itself a pleading, but under Rule 13(g) is only something
that may be set out in a pleading. The problem is that a crossclaim may appear in a pleading other
than an answer. If a defendant counterclaims against two plaintiffs, for example, either plaintiff may
wish to crossclaim against the other in its reply to the counterclaim. More exotic examples may
occur as well. A reply to a crossclaim is a good idea wherever it occurs.

Judge Thrash pointed to present Rule 12(a)(2), which states that "[a] party served with a
pleading stating a cross-claim against that party shall serve an answer thereto * * *." This existing
provision provides ample authority to restyle Rule 7(a) so that it conforms to the direct command
to answer a crossclaim no matter what pleading sets it out. The Committee agreed that Rule 7(a)
should call generally for an answer to a crossclaim. The Committee Note will explain that deletion
of "if the answer contains a cross-claim" is appropriate to reconcile the two rules.

A proposal to further revise the structure of Rule 7(a) was referred to the Style Subcommittee
for action in time for submission to the Standing Committee in June.

‘Style Rule 7(b) presents a thorny problem. Present Rule 7(b) requires that a motion be in
writing, and provides that the writing requirement "is fulfilled if the motion is stated in a written
notice of the hearing of the motion." Style Rule 7(b) omits any reference to a written notice that
includes the motion.

One part of the difficulty is that most courts do not set motions for hearing. That might
suggest that there is no need to carry forward a provision dealing with written notice of a hearing.
But there are hearings on some motions. Rule 6(d) requires that a written motion and notice of
hearing be served not later than 5 days before the hearing. Some efficiency can be gained by
preparing and serving a single document with a single caption, statement, and notice of hearing.
Several members noted that in many courts it is common to do this in one paper.

It was concluded that the Style Draft can stand. The Committee Note will state that the
statement about combining the motion and notice of hearing in a single document was deleted as
redundant. A single document can serve both purposes without need for an express reminder.

Rule 7(b) also illustrates a common question. Present Rule 7(b)(3) states that all motions
shall be signed in accordance with Rule 11. Style Rule 7 omits this statement as redundant. Rule
11 applies to written motions by its own express terms. It was urged that the cross-reference should
be restored. Many people think of Rule 11 as a "pleading” rule. It is useful to remind them that it
applies to motions as well. A rejoinder was offered — present Rule 7(b)(3) is confusing, because
it seems to imply that all motions must be in writing. Oral motions are proper in some
circumstances, as Rule 7(b) expressly recognizes. The cross-reference "is both redundant and
infelicitous."

The theme was repeated. Rule 11 is valuable. We should not assume that all lawyers will
remember that Rule 11 applies to written motions as well as to pleadings. It is valuable to remind
them.

The same cross-reference question is raised by Rules 8(b) and (e ), each of which redundantly
reminds the reader that Rule 11 applies to all pleadings. It may be urged that the cross-reference is
valuable in each place. Lawyers tend to think of Rule 11 first and foremost as a rule designed to
cabin over-eager plaintiffs. Motions, answers, and inconsistent pleadings may each deserve explicit
reminders. Each cross-reference, moreover, may reflect specific "deals" that were made in amending
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each of the different rules. The deals of once-upon-a-time, however, may have faded from memory.
There is no need to honor all old compromises after the passions that forged them have disappeared.

A particular difficulty was urged with respect to the Bankruptcy Rules. The Bankruptcy
Rules have their own "Rule 11." Other rules, however, may incorporate the Civil Rules that cross-
refer to Rule 11. These indirect cross-reference incorporations could become confusing in
bankruptcy practice.

A motion to restore the cross-reference in present Rule 7(b)(3) failed. The explanation in the
draft Committee Note included in the agenda materials provides adequate protection.

Style Rule 7 was approved.

Rule7.1. Rule 7.1 raises a question of the need to maintain style consistency among the different sets
of Rules. Rule 7.1(a) now requires a disclosure statement by a party "to an action or proceeding in
a district court." None of these words is necessary. Rule 1 applies the Civil rules to all actions or
proceedings in a district court. But the Criminal and Appellate Rules have parallel language. The
question whether this redundancy should be carried forward was referred to the Style Subcommittee
for disposition.

Style Rule 7.1 was approved.

Rule 8. Discussion of Rule 8 began with the distinction between "aver" and "allege." For the
present, the Style Rules will adhere to the word in the present rule — when the present rule says
"aver," the Style Rule will say "aver." And the use of "allege" will be carried forward when it
appears in the present rule.

Style Rule 8(b)(5) offers a change from the present rule’s "lacks knowledge or information
sufficient to form a belief," to become "lacks sufficient knowledge or information to form a belief."
It was suggested that the language of the present rule is deeply embedded in practice, and approaches
“sacred phrase" status. The order of words may have meaning. The Committee voted to restore the
language of the present rule.

It was noted that Subcommittee B considered a change in Rule 8(c). The draft suggested that
“comparative negligence” be added to supplement the increasingly antiquated reference to
contributory negligence. Comments on the draft suggested the conceptual superiority of referring
to comparative responsibility. Any change was rejected for fear of substantive consequences.

Style Rule 8(c)(2) substantially simplifies the present rule. The present rule says that when
a party mistakenly designates a counterclaim or defense, "the court on terms, if justice so requires,
shall treat the pleading as if there had been an appropriate designation.” The Style Rule says simply
that the court "may" do so. The Committee, recognizing the global issues involved with the use of
"may" to signify discretion and the exercise of discretion by imposing conditions, voted that the Style
Subcommittee should redraft the Style rule to include something about "terms" and justice so
requiring.

The Style Subcommittee also was asked to consider whether to delete "inconsistency" from
the caption of Rule 8(d).

Style Rule 8 was approved, subject to the Style Subcommittee’s reconsideration of 8(c)(2).

Rule 9. Style Rule 9(a)(2) provoked renewed discussion of the difference — if any — between an
allegation and an averment. The present rule calls for a "specific negative averment." Some
Committee members prefer "allegation,” including those who have changed their minds on this issue
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as the Style Project continues. To them, "aver" seems antiquated. Others find a nuanced distinction.
Some dictionaries give "aver" a stronger meaning. Garner’s dictionary says that "aver" "has its place
in solemn contexts — it should not be lightly used.” Gamer says that "[t]o allege is formally to state
a matter of fact as being true or provable, without yet having proved it. The word once denoted
stating under oath, but this meaning no longer applies. * * * Allege should not be used as a synonym
of assert, maintain, declare, or claim. Allege has peculiarly accusatory connotations. One need not
allege only the commission of crimes; but certainly the acts alleged must concern misfeasances or
negligence." Some of the uses in the present rules seem questionable. Rule 23.1, for example,
describes what the complaint is to allege. But it also requires verification, a level of solemnity that
is better matched by aver. If we are to make distinctions at this level, we must be very careful. The
only way to make sure that meanings are not changed is to carry forward, as the current Style drafts
do, whichever word appears in the present rule. For the time being, the drafts will adhere to the
present rule. But this question remains open to further consideration as the Style Project goes
forward. "Specific negative averment" will remain in Rule 9(a)(2). But "and" will be changed to
"that," or perhaps "which": "a party must do so by [a] specific negative averment and that must state
any supporting facts * * *"; or "by [a] specific negative averment, amd which must state * * *."

The question posed by Rule 9(b) is whether there should be any restyling, beyond changing
"shall" to "must." The Style Draft as it stands now seems to do no harm. It was agreed that despite
the intense scrutiny that regularly fixes on Rule 9(b), the Style Draft changes are acceptable.

Style Draft Rules 9(c), (d), and (e) all simplify the corresponding present rules. The present
rules say "it is sufficient to" plead in the described way. The Style Draft says in each place that a
party "may" plead in the described way. The change alters the meaning. The present rule says
expressly that such pleading suffices. The Style Draft does not. The Committee voted that the
sufficiency concept should be restored. The Style version should find a graceful way to say: "It
suffices to aver generally,” and so on.

Rule 9(h)(3) provided the occasion for a reminder that the Style Subcommittee continues to
consider the question of cross-references within a single rule. The current Style draft of (3) cross-
refers to all of subdivision (h) by saying: "within this subdivision." Alternatives include: "this
subdivision (h)"; "subdivision (h)"; Rule 9(h)(1); and still others.

With these changes, Style Rule 9 was approved.

Rule 10. Style Rule 10(a) includes a change that was not before Subcommittee B: the pleading must
have a caption with statmg the court’s name * * *." It was agreed that the change is a question of
style, and some preferences were expressed for adhering to "with."

So too, it was agreed that the Style Rule 10(b) change from "To facilitate clarity" to "If it
would promote clarity" is a matter of style within the discretion of the Style Subcommittee.

Present Rule 10(c) says: "A copy of any written instrument which is an exhibit to a pleading
1s a part thereof for all purposes.” An earlier Style draft dropped any reference to writing or an
instrument. Writing has been added back: "Amn written exhibit attached to a pleading is a part of the
pleading for all purposes." Discussion of these changes began by asking whether the word
"instrument” is broad enough to cover any written exhibit, or whether dropping "instrument"
broadens the meaning of the rule. Is "instrument” used in a narrow sense to denote such documents
as a contract or a deed, or does it cover any writing? What about a photograph or a drawing?

Turning to "written," it was suggested that it is a good idea to treat nonwritten exhibits as part
of the pleading. A videotape of an allegedly defamatory telecast would be an example — the court
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should be entitled to view the tape and rule that the offending statements were not defamatory. But
deleting "written" is a matter of style only if we are confident that Rule 10 now embraces an exhibit
in any medium that can be "attached" to a pleading.

A motion to delete "written" from the Style rule failed.

It was noted that Rule 10(c) does not limit what can be attached as an exhibit. It only
addresses the question whether the attachment can be treated as part of the pleading. The most
obvious consequence is consideration on a Rule 12 motion without need to convert to summary-
judgment procedure. A motion was made to restore two thoughts from present Rule 10(c): "A copy
of any written instrument which is an exhibit * * *." It was suggested that "which is an exhibit" is
not needed — "a copy of any written instrument attached to a pleading is a part of the pleading for
all purposes” says it all. This motion carried, subject to final styling by the Style Subcommittee.

With these changes, Style Rule 10 was approved.

Rule 11. The present Style Draft of Rule 11(a) restores a present-rule word that had been deleted
from earlier style drafts: "Unless a rule or statute specifically states otherwise * * *." The restoration
was welcomed. A change in Style Rule 11(b)(1) also was approved, deleting three words:
"unnecessary delay or expense t itigatromn.”

Rule 11(c) now provides that the court may impose a sanction "upon the attorneys, law firms,
or parties that have violated * * * or are responsible for the violation." Style Rule 11(c) calls for a
sanction "on the attorney, law firm, or party that violated the rule." The Guidelines call for drafting
in the singular. But that makes it all the more important to restore "any," to make it clear that
sanctions may be imposed on each of multiple violators. This is not style alone. A motion to restore
"any" was adopted.

Present Rule 11(c)(1)(A) introduces the safe harbor added in 1993 by saying that a motion
for sanctions "shall not be filed * * * unless." Style Rule 11(c)(2) says the motion "may be filed *
** only if." The Style Rule change was challenged. The emphasis provided by "shall not be filed
unless" was important in 1993. Rule 11 is very closely read by the bar. We should be reluctant to
change it. Rule 11 is so important that even the "flavor" of present drafting should be protected. A
motion to restore the emphasis of "shall not be filed unless" was adopted.

With these changes, Style Rule 11 was approved.

Rule 12. Discussion of Rule 12 began by noting that Subcommittee B found many problems in Rule
12 that cannot be fixed within the limits of the Style Project. Rule 12(b), for example, says that if
aresponsive pleading is permitted, a motion asserting any of seven enumerated "defenses" must be
made before pleading. But Rule 12(h) says that some of those same defenses may be raised later.
This and other internal conflicts seem to present matters of substance. An effort will be made to
redraft Rule 12 as a "Reform Agenda" item in time to meet or beat adoption of the Style Rules.

The Style Draft of Rule 12(a)(1)(A)(ii) was questioned for clarity and fidelity to the present
rule. A motion was adopted to rewrite it: "within 60 days after the request [for a waiver] was sent,
or within 90 days after the request [for a waiver] was sent if the defendant was addressed outside any
judicial district of the United States." A parallel change should be made in Rule 4(d)(3). )

The question was raised whether Style Rule 12(a)(3) should be modified to adhere more
closely to the present language. The present language, adopted in 2000, refers to suit against a
government employee "sued in an individual capacity for acts or omissions occurring in connection
with the performance of duties on behalf of the United States.” The Style Draft changes this to "acts
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or omissions occurring in connection with duties performed on behalf of the United States." It was
pointed out that the draft language may imply actual performance in a way that the present language
does not. This question was dispatched by observing that the analogous provision in Rule 4(i) has
been changed by the Style Draft in the same way as Rule 12(a)(3), and no one has objected to the
change in Rule 4(i) Rule 12(a)(3), indeed, was amended in 2000 only to parallel the simultaneous
Rule 4(i) amendment. The Style Draft stands as it is.

Present Rule 12(e) provides for a motion for a more definite statement made "before
interposing a responsive pleading.”" This timing element is missing from Style Rule 12(¢). The
question whether it should restored went in two directions. One was the observation that in some
courts it is common practice to file both an answer and a motion for a more definite statement. The
theory seems to be "this is my answer if I have properly unraveled this incomprehensible complaint,
but if I have failed to understand I should have a more definite statement." The other direction
suggested that the motion should be made before a responsive pleading, and that this practice so
inheres in the rule that the present statement is redundant. To file a responsive pleading is to show
that the party can reasonably frame a responsive pleading. After brief further discussion the question
was dropped without any motion to change the Style Draft.

Subcommittee B originally asked whether an earlier draft of Style Rule 12(h)(3) adequately
emphasizes the court’s obligation to raise the question of its own subject-matter jurisdiction. The
revised Style Draft does nothing to weaken this long tradition, and can stand as it is.

With the change in rule 12(a)(1)(A)(ii), Style Rule 12 was approved.
Rule 13. Style Rule 13 was approved.

Rule 14. The Style Subcommittee was asked to consider whether a few more words may be deleted
at the beginning of Style Rule 14(a)(1): Afterthe-acttomrtscommenced; A defending party may * *

*'l

A style protest was voiced. The second sentence of Rule 14(a)(1) begins with "But." That
is jarring. We should avoid it when possible. The Committee did not recommend any change.

Present Rule 14(a) allows impleader more than 10 days after serving the original answer only
on motion "upon notice to all parties." An earlier Style Draft carried forward the notice provision,
but it has been deleted. It was asked whether this explicit reference to the notice requirement that
Rule 6(d) attaches to all written motions should be deleted. Third-party practice is confusing and
confused. The redundancy with Rule 6(d) has always been there, and it may serve a valuable
function as a clear reminder. Perhaps there is no confusion now about the notice requirement, but
deletion might lead to eventual confusion. This concern was met with the response that one purpose
of the Style Project is to delete redundant cross-references. The Committee Notes will all say that
there is no change in meaning. Although there will be an interval in which lawyers compare old rule
language to new Style Rule language, courts will be alert to prevent changes of meaning. A motion
to restore the notice provision failed.

As a matter of style, the Style Subcommittee was asked to consider dividing the lengthy final
sentence of Style Rule 14(c)(2) into two sentences.

Style Rule 14 was approved.

Rule 15. It was observed that in many courts there is no meaning in the provision in Rule 15(a) that
cuts off the right to amend once as a matter of course if the action is on the trial calendar. These
courts do not have a trial calendar. This question was discussed by Subcommittee B, however, and
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it was decided that no change should be made. Any change would alter the meaning of Rule 15(a).
Some courts still have a trial calendar.

It was noted that the final sentence of present Rule 15(d) provides for pleading in response
to a supplemental pleading "if the court deems it advisable.” Style Rule 15(d) changes "deems" to
"considers." The two words feel different. "Deems" seems to imply a finding. "Considers" is a
lesser word. No response was made to this observation.

The protest about beginning a sentence with "but" in Style Rule 14(a)(1) was renewed by
protesting the decision to begin the last sentence of Style Rule 15(d) with "And." There was no
reaction beyond the observation that this is modern style.

Style Rule 15 was approved.

Rules 1-15: With the revisions to be made in some of the rules, the Committee voted to submit Style
Rules 1 through 15 to the Standing Committee in June for approval for publication together with
such additional Style Rules to be submitted later as will make a convenient package for the first Style
Rules publication.

Rule 5.1

28 U.S.C. § 2403 directs a court of the United States to certify to the Attorney General the
fact that the constitutionality of an Act of Congress affecting the public interest has been drawn in
question. Certification also must be made to a state attorney general when the constitutionality of
a state statute affecting the public interest is drawn in question. Certification is not required,
however, if "the United States, or any agency, officer or employee thereof™ is a party, or the "State
or any agency, officer, or employee thereof” is a party.

The § 2403 requirement is supported by the final three sentences of Civil Rule 24(c). The
first two of these sentences repeat the command of § 2403. The last sentence directs a party
challenging the constitutionality of legislation to call the court’s attention to the court’s
"consequential duty."

Appellate Rule 44 implements § 2403 in terms that depart in several directions from present
Civil Rule 24(c). During the publication period for the Appellate Rule 44 amendment that added
Appellate Rule 44(b), expanding Rule 44 to deal with state statutes as well as federal, a United States
District Judge commented that the Civil Rules should be amended to provide better notice of the §
2403 obligation. The apparent source of concern is that Rule 24(c) is part of the intervention rule,
and is more likely to be consulted by a nonparty who wishes to join a pending action than by a party
who is framing an action.

A draft Rule 5.1 has been prepared to locate the § 2403 obligation in a more visible place in
the rules. The draft also addresses the question of establishing parallels with Appellate Rule 44 as
part of the continuing quest to increase the concurrence of provisions that address the same issue in
different sets of rules. The draft has been revised several times in consultation with Department of
Justice staff.

The draft presented with the agenda materials expands to some extent the certification
obligations imposed by § 2403. Although it duplicates Appellate Rule 44 in some respects, it also
departs from Rule 44 in several respects. The Department of Justice believes that the departures are
justified by the differences between district-court litigation and appellate litigation. It is most
important to ensure notice to the Department at the trial-court stage so that it can exercise the
statutory right to intervene and participate in building the record that presents the constitutional
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questions. Notice at the appeal stage is important primarily in cases that have not already come to
the Department’s attention.

The agenda draft has been sent to the Appellate Rules Committee, but they meet in mid-May
and have not had an opportunity to respond to the draft.

Although it has been suggested that the Committee Note might describe the reasons for any
deviations that are made from Appellate Rule 44, the draft Note does not do that. To the extent that
different provisions may be recommended, it should suffice to make the case for differences in the
Report to the Standing Committee.

Presentation of the Rule 5.1 draft was accomplished by noting the ways in which it departs
from § 2403 and the ways in which it departs from Appellate Rule 44.

Both the Rule 5.1 draft and Appellate Rule 44 depart from § 2403 in at least three ways.

First, each applies to a party who questions the constitutionality of a statute. Section 2403
applies when the constitutionality of a statute is drawn in question. There may be a difference in
tone and meaning. Constitutional questions frequently are raised in a conditional and subordinate
way by arguing that a statute should be interpreted so as to avoid the need to confront constitutional
questions that might be raised by alternative interpretations.

Second, § 2403 applies only to a statute "affecting the public interest.” Both draft Rule 5.1
and Appellate Rule 44 delete this restriction, requiring notice when a challenge addresses any Act
of Congress or state statute. This expansion of the statutory certification requirement flows from the
belief that the Attorney General should be the first to determine whether an act affects the public
interest. The court retains control at the stage of determining whether § 2403 establishes a right to
intervene.

Third, § 2403 does not require notice to the Attorney general if a United States officer or
employee is a party. Both Appellate Rule 44 and draft Rule 5.1 require notice when an officer or
employee is a party, but is not sued in an official capacity. With respect to an Act of Congress, the
United States Attorney General often will have notice under Civil Rule 4(i) of an action against a
United States officer or employee in an individual capacity, but not always.

Draft Rule 5.1 departs from Appellate Rule 44 in six ways, one of them drawing from the
provisions of Civil Rule 24(c).

First, draft Rule 5.1 provides greater detail than Rule 44 in addressing the notice that a party
must file. The notice must state the question and identify the pleading or other paper that raises the
question.

Second, draft Rule 5.1 goes beyond the Rule 44 requirement that the notice be filed with the
court. It also requires that the notice be served on (or perhaps sent to) the Attorney General. Service
would be accomplished in the manner provided by Civil rule 4(i)(1)(B), which calls for certified or
registered mail. The draft does not substitute this requirement for the court’s § 2403 duty to certify
the fact of the challenge to the Attorney General, but adds to it. The Attorney General thus gets
notice twice, once from the party who raises the question and once from the court. This dual-notice
requirement was drafted because the Department of Justice wishes to make quite sure that notice
comes to its attention in timely fashion.

Third, adhering to the statute, draft Rule 5.1 provides that the court must certify the question
to the Attorney General. Appellate Rule 44 transfers the certification duty to the clerk. (It may be
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that on appeal it is easier to substitute the clerk for the court because Rule 44, in common with draft
Rule 5.1, dispenses with the need to determine whether the challenged statute affects the public
interest. The substitution may be complicated, however, by the need to determine whether a United
States officer or employee who is a party has been made a party in an official capacity.)

Fourth, draft Rule 5.1 explicitly provides that a court that raises a question as to the
constitutionality of a statute must certify that fact. Appellate Rule 44 is silent on this question,
leaving the matter to interpretation of the § 2403 "is drawn in question" phrase.

Fifth, draft Rule 5.1 includes a specific provision for setting a time to intervene. Appellate
Rule 44 has no similar provision.

Finally, draft Rule 5.1, adapting a provision in Civil Rule 24(c), provides that a party’s failure
to file the required notice, or a court’s failure to make a required certification, "does not forfeit a
constitutional right otherwise timely asserted.” Appellate Rule 44 has no similar provision.

Discussion began by asking whether there is a difference between an "Act of Congress" and
a statute, an issue that also was discussed by Subcommittee B in reviewing Style Rule 24(c). The
Department of Justice believes that "Act of Congress," the statutory term, is broader than "statute."
Even a private bill may affect the public interest. A Joint Resolution is not a statute, but it is signed
by the President and has the force of law. The Department prefers to adhere to Act of Congress as
the term used in Rule 24(c).

The Subcommiittee B discussion was explored. Perhaps the least helpful termis "legislation,”
which is used in Rule 24(c) in an apparent effort to include both an Act of Congress and a state
statute. "Legislation"” is not a term used in official documents. Itis notusedin Title 1. "Legislation”
also might refer to a bill that remains unenacted but within the ongoing legislative process.

Turning to the double notice requirement, it was noted that the Department prefers that a
party be required to serve notice on the Attorney General, not merely to send notice. The
Department has an internal mechanism for handling mail that includes return receipts — a return-
receipt form of mail is the only added burden resulting from a "service" requirement. Ordinary mail
may be lost in the maze, particularly if events recur in which mail must be screened for possible
contaminating agents. The dual notice provision is justified. The court’s duty to certify is set by §
2403. It is appropriate to impose an additional duty on the party. It should be remembered that
defendants as well as plaintiffs may raise the constitutional challenge. Some local rules already
impose some obligations on a party who raises a constitutional challenge.

It was observed that if the rule requires "service" on the United States Attorney General, it
also should require service on a state attorney general.

Of the three drafts presented in the agenda materials, the Department of Justice prefers the
first draft because the more compact second draft is written in a way that may cause confusion over
the distinction between a statute and an Act of Congress — Rule 5.1(a) begins by addressing a
challenge to an Act of Congress, but 5.1(a)(1) begins "if the statute is an Act of Congress."
"[S]tatute” in this setting might be used to narrow the reference to Act of Congress. It was pointed
out, however, that this drafting issue could easily be addressed within the framework of the more
compact draft.

The "official capacity" question was raised by asking about an action against a United States
officer or employee in an individual capacity. Commonly the defendant seeks to have the United
States assume the burden of defense, and Rule 4(i) requires service on the United States if the suit
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is in connection with the performance of duties on behalf of the United States. Why should notice
be required in such actions? In response, it was noted that even when the Department of Justice has
notice, it may decline to assume the defense. Attimes, unfortunately, an action against an individual
employee may arise from a deliberate and clear violation of a plaintiff’s constitutional rights. A
constitutional question might be raised in such an action, and the Department should have notice
of it.

Turning to a different issue, it was observed that § 2403 speaks of constitutionality "drawn
in question.” This language seems better than the draft Rule 5.1 reference to a party who questions
constitutionality. "Drawn in question" refers more clearly to the conditional arguments often made
in support of contending for a particular statutory interpretation. The argument will be that a
different interpretation would raise a constitutional problem. "Drawn in question," further, can speak
to the court’s duty to certify a question when it is the court, not a party, that raises the question. The
Department of Justice is aware of the shades of gray that are presented by the "drawn in question”
language. There is always a risk that, confronted with a conditional argument addressed to statutory
interpretation, a judge will adopt the challenged interpretation and hold the statute unconstitutional.

It was pointed out that it is easy to begin the rule in the active voice by addressing "a party
that draws in question the constitutionality of" an Act of Congress or state statute. But if the rule is
recast to address any action in which constitutionality "is drawn in question,"” it will be necessary to
reframe the provisions that impose a notice duty on a party.

It was observed that many cases challenging a statute are filed by pro se parties. Many of
them are dismissed without further ado. Drafting must take care not to interfere with the practice
of threshold screening. And it was observed that many pro se litigants would love a rule that invites
them to serve notice on the Attorney General. If the court dismisses the action at the beginning,
there is little reason to burden the Attorney General with notice at all. By way of analogy, note that
Rule 4 requires service by the marshal in in forma pauperis actions, but screening at the beginning
protects against undue burdens. Screening also should remain useful in cases that present
constitutional challenges to statutes. Some help might be found by inquiring into experience under
similar state statutes — Pennsylvania, for example, has such a statute. In any event, the Department
of Justice recognizes that the draft rule might expose it to notices from sophisticated pro se litigants,
and is prepared to assume the burden of reviewing the notices to determine whether intervention is
warranted.

The Committee Note should point out that the rule does not interfere with the court’s
authority to dismiss a constitutional challenge before notice or certification to the Attorney General.
This formulation may help not only in cases that are dismissed at the very beginning, but also in
cases that go forward to a conventional Rule 12 motion to dismiss, to strike, or for judgment on the
pleadings. And it seems better than attempting to draft a provision that defers notice until the court
has determined that the constitutional challenge has some potential merit. We do not want to impose
such an obligation on the court, in part because it might complicate efficient pretrial procedure.

A separate question was asked: what should be done if the argument is raised in closing
arguments? It was acknowledged that this is a difficult question that is not addressed by draft Rule
5.1, and that does not have a satisfactory answer under § 2403 itself. It may be important to direct
notice to the Attorney General even if the question arises late in the litigation.

The "no forfeiture" provision provoked a question whether a court lacks authority to declare
a statute unconstitutional if the § 2403 certification requirement has not been fulfilled. It was noted
that the Department of Justice does encounter cases in which it finds out about the ruling only when
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the case is in the court of appeals. The Department has not seen the argument made that the
judgment must be reversed solely for want of statutory certification. But it might argue for remand
if there were a need to add to the record.

It was agreed that draft Rule 5.1 should not attempt to limit the court’s § 2403 duty. The rules
are properly addressed to parties more than to a court. But it should suffice to refer in the Note to
the court’s obligation when the question is raised by the court, not by a party. That provision in the
draft can be deleted. The Department of Justice will act on certification of a question raised by the
court with the same close attention as on certification of a question raised by a party. But there is
no need to require service by the court — a notice sent by a court will not be overlooked.

It was asked whether an action must be stayed during the period set for intervention by the
Attorney General. The draft rule does not address this point, and does not assume that the action
should be stayed. Many pretrial proceedings may and should continue. As in the earlier discussion,
one proper action may be to dismiss the constitutional challenge. The central concern is that the
court should not act to hold an Act of Congress unconstitutional during the period set for
intervention. If the action is dismissed, constitutionality is no longer drawn in question. Section
2403 establishes a right to intervene, not an obligation — the district court must be entitled to
proceed with many matters before intervention.

Another observation was that the draft does not set a time limit for making the certification
to the Attorney General. The Department of Justice does not believe that there should be a time
limit. In the ordinary case there is plenty of time if a legitimate constitutional question is raised.
There is time enough both for continuing district-court proceedings and for setting the time to
intervene.

Another question addressed to the intervention draft asked whether it should say that the
court "may set a time not less than 60 days" for intervention. Should the rule say "must"? It was
tentatively decided that "must” is better. But account must be taken of the authority to dismiss a
challenge not only before the court’s certification but also soon after. Perhaps account also should
be taken of the need for immediate action, at least on an interlocutory basis.

It was suggested that one way to begin Rule 5.1 would be: "Whenever the constitutionality
of an Act of Congress is drawn in question the court must certify that fact to the United States
Attorney General under 28 U.S.C. § 2403." If the rule continues to require notice by a party, this
language might instead be used in subdivision (b).

The Committee voted to approve submission of Rule 5.1 to the Standing Committee with a
recommendation for publication if the several revisions directed by the discussion can be
satisfactorily implemented in time.

Rule 6(e)

Rule 6(¢) provides that when a party is to act within a prescribed period after service, "3 days
shall be added to the prescribed period” if service is made under Rule 5(b)(2)(B), (C), or (D). During
comments on Appellate Rules amendments designed to integrate the Appellate Rules with the Civil
Rule 6(a) provisions for counting time when the prescribed period is less than eleven days, the
Appellate Rules Committee was asked to clarify the method of applying the 3 additional days. The
Appellate Rules Committee referred the question to the Civil Rules Committee.

Several different methods of integrating the three-day addition with Rule 6(a) are possible.
As an illustration, one of the times set by Civil Rule 15(a) for pleading in response to an amended
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pleading is "within 10 days after service of the amended pleading.” The three days could be added
to the 10 days, converting this into a 13-day period. The result would be to shorten the time allowed
to plead, because intervening Saturdays, Sundays, and legal holidays are excluded from a 10-day
period but not from a 13-day period. Or the 10-day period could be counted out to the end, and the
added three days could be treated as an independent period for Rule 6(a) purposes, so that any
intervening Saturdays, Sundays, or legal holidays are excluded. The result in some cases would be
an extra-long period. Neither of these approaches seems sensible.

The two main choices appear to be to count the three days before the time to respond begins
to run, or to count them after the time to respond has otherwise ended. There is an attractive
argument that the three days should be counted before the time starts to run. The initial concern was
that service by mail may take as much as 3 days to arrive. That concern has been extended to service
by electronic means and other means described in Rules 5(b)(2)(B), (C), and (D). This approach
results in less added time if service is made on a Wednesday, Thursday, or Friday because the
intervening Saturday and Sunday are double counted.

The abstract argument for counting the three days at the beginning, however, fails to account
for present practice. Informal surveys of practicing lawyers, including discussion at a meeting of the
ABA Litigation Section leadership, shows that the overwhelming majority of practicing lawyers
routinely add the 3 days after counting the initial period to a conclusion. This reaction represents
a natural reading of the "3 days shall be added" language of Rule 6(¢). The main reason to amend
Rule 6(e) is to establish an authoritative, clear, and uniform answer that lawyers can rely upon. An
amendment that conforms to the main course of current practice will be more effective than one that
attempts to turn the tide.

The proposed Rule 6(e) amendment says "3 days are added after the prescribed period
expires." The Committee voted to delete "expires" as redundant.

The draft Committee Note includes one paragraph explaining the amendment and a second
paragraph that illustrates application of the amendment. Committee members thought the illustration
very helpful, provided that it is accurate. District-court clerks will be consulted to ensure accuracy.
If the illustration is accurate, it will be retained in the Note.

Discussion addressed the common reaction to this and like proposals that the time-counting
rules are far too complicated. Lawyers need clear and simple rules that they can rely upon without
worry and the risk of miscalculation. Why not eliminate all of the provisions for intervening "dies
non" and simply adopt reasonable periods that are extended only if the final day falls on a Saturday,
Sunday, or legal holiday? Beyond this common question others lurk. Any time period that runs
from service is difficult to administer because the court does not know when service occurs. Filing
is a clearer and objective point. Electronic filing, moreover, is causing concern about "midnight
filing." And what should be done about calculating a period that is set before, not after a prescribed
event? Suppose a rule or order says that a party must act X days before trial, and the Xth day falls
on a weekend? Must the act be taken on Friday (or earlier if Friday is a legal holiday), or may it be
taken on the first day after that is not a Saturday, Sunday, or legal holiday?

These time-counting questions are not unique to the Civil Rules. It was noted that at some
point it might be useful for the Standing Committee to create an ad hoc committee that draws from
all the advisory committees to address these problems in a comprehensive way.

Rule 27(a)(2)
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Rule 27(a)(2) provides that the notice of hearing on a petition to perpetuate testimony must
be served on each person named in the petition as an expected adverse party "in the manner provided
in Rule 4(d) for service of summons." Rule 4 was amended in 1993. Rule 4(d) no longer provides
for service of summons, but instead governs waiver of service. The now superseded cross-reference
must be corrected.

Correction is not as simple as might seem. The service provisions of former Rule 4(d) have
been spread out among Rule 4(e), (g), (h), (i), and (j)(2). Some of the new subdivisions include
modes of service that were not included in former Rule 4(d). None of them provided for service on
a defendant outside the United States. A choice must be made whether to emulate as closely as
possible the modes of service incorporated in former Rule 4(d), or instead to change the permitted
modes. The need to make a choice forecloses disposition of this question in the Style Project.

The recommended decision is to incorporate all Rule 4 methods of service in Rule 27(a). The
object is to get notice to as many expected parties as possible, and to get notice to them in a manner
that is reliable and that signifies the importance of the event. As to a defendant in a foreign country,
it is important to honor the national sensitivities that are reflected in the Rule 4 service provisions.
Rule 27(a) provides sufficient protections both for the petitioner and for the expected adverse parties
when service cannot be made with due diligence on an expected adverse party.

The committee decided that the cross-reference should be to all of Rule 4.

The recommendation to publish this change for comment recognized that the Style Project
has not finished its work on Rule 27(a)(2). Some advice was offered on the language that addresses
appointment of an attorney to represent expected parties who cannot be served. Present Rule
27(a)(2) says the court shall appoint an attorney "who shall represent them, and, in case they are not
otherwise represented, shall cross-examine the deponent.” Rather than change the first shall to must
and the second to may, it was decided that "to" is better in each place: "to represent them, and, in
case they are not otherwise represented, to cross-examine the deponent.” Of course the Style
Subcommittee and the Advisory Committee may ultimately settle on a structure that dictates a still
different expression.

Rule 45(a)

Rule 45(a)(2), which governs a subpoena for attendance at a deposition, does not require that
the subpoena state the method for recording the testimony. The deposition notice must state the
method for recording, so the deponent will know if the deponent is a party or is sufficiently friendly
with a party. The deponent also has notice if another party designates another recording method,
since Rule 30(b)(3) requires notice to the other parties and to the deponent. But in other
circumstances the deponent may not be aware of the recording method until the time for the
deposition. Advance notice may help the deponent to prepare mentally and emotionally. In addition,
a deponent may have legitimate concerns about the recording method, leading to a disruptive last-
minute request for a protective order.

The Discovery Subcommittee recommended that Rule 45(a)(2) be amended to state that a
subpoena for attendance at a deposition "must state the method for recording the testimony."

The Committee recommended that the Rule 45(a)(2) amendment be published for comment.
The Special Reporter, Reporter, and subcommittees will work to adapt all of Rule 45(a)(2) to Style
Project conventions in time for presentation to the Standing Committee. The draft Committee Note
may be shortened by the reporters and Discovery Subcommittee.
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Supplemental Admiralty Rule G

Judge McKnight introduced the report of the Forfeiture Subcommittee. The Subcommittee
has met twice by conference call to begin work on the current draft Admiraity Rule G that would
govern civil asset forfeiture proceedings. There will be further conference calls, and perhaps at the
end a face-to-face meeting. Research has been launched to address difficult issues. The impetus for
this project comes from the Department of Justice, making it suitable to ask them to describe it.

Stefan Cassella described the evolution of the Rule G undertaking. A working group in the
Department of Justice has developed this project. The purpose is to consolidate in one place all of
the special procedures that apply to civil asset forfeiture. A similar project led to the adoption of
Criminal Rule 32.2, which consolidates in one place all of the special procedures for criminal
forfeiture.

The reason for placing forfeiture procedures in the supplemental rules for admiralty and
maritime proceedings is that many forfeiture statutes provide that procedure is governed by these
rules. "It is not an ideal fit." Once there were more admiralty proceedings than forfeiture
proceedings. Now there are many forfeiture proceedings. Both admiralty practice and forfeiture
practice will benefit from stripping forfeiture provisions out from the current admiralty rules and
bringing them together in a single new rule. The terms "claim" and "claimant," for example have
developed a distinctive meaning in admiralty practice, while they are used in forfeiture statutes in
a different way. Separation will reduce the risks that different concepts will mistakenly be
substituted for each other. The process of separating forfeiture practice from admiralty practice
began with amendments that took effect in 2000, but more work remains.

A new rule will achieve better clarity. In addition, it will address topics not now addressed
in the rules, such as expanded venue provisions, forfeiture of property located abroad, notice
requirements, and other matters. A new rule can address matters that now are not addressed in any
of the rules. And at times it may be feasible to fill in gaps in statutory language.

The several provisions of Rule G were then described.

Subdivision (1) states the application of Rule G. By incorporating the other admiralty rules
for matters not covered by Rule G, this subdivision incorporates the Rule A provision that the Civil
Rules apply to the extent they are not inconsistent with the admiralty rules.

Subdivision (2) covers the complaint.

Subdivision (3) governs service of process, beginning with the arrest warrant. A judicial
officer must make a probable cause determination if the property is not already in government
possession. The distinctive statutory rules for initiating forfeiture of real property are incorporated.

Subdivision (4) governs notice — when it is to be published, and how. Special rules provide
for publication as to property located in a foreign country. Publication on the Internet is provided.
For the first time, there is a requirement that direct notice be served on any person "who, appearing
to have an interest in the property, is a potential claimant."

Subdivision (5) covers responsive pleading — what does a claim have to say. The time for
filing claim and answer are consistent with the Civil Asset Forfeiture Reform Act. This subdivision
also carries forward the admiralty practice that requires that answers to interrogatories served with
the complaint be served with the answer.

Subdivision (6) governs disposition of property, interlocutory sales, and like matters.
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Subdivision (7) governs motion practice, including motions to suppress, standing issues,
release for hardship, motions to dismiss, and excessive fines issues.

A question was asked about internet publication. It was noted that traditionally publication

" has been in newspapers, but that the statute does not specify the medium. More people have access

to the internet than to any particular newspaper. The Department of Justice is considering the
establishment of a web site that would list all property subject to forfeiture proceedings.

The requirement that a claimant file two separate documents, first a claim and then an
answer, was addressed by noting that the statutes require both.

It was asked whether Rule G(8) expands the right to jury trial. It says that any party may
request jury trial — does the government now have a right to jury trial? The Department of Justice
believes that the government does have this right.

Discussion turned to a summary of the significant issues raised by draft Rule G. The issues
noted were identified by drawing from two lengthy sets of comments submitted by the National
Association of Criminal Defense Lawyers.

In order of Rule G subdivisions, the first issue that has provoked protest may be subject to
resolution without much difficulty. Supplemental Rule E(2)(a) now requires that the complaint in
an in rem action "state the circumstances from which the claim arises with such particularity that the
defendant or claimant will be able, without moving for a more definite statement, to commence an
investigation of the facts and to frame a responsive pleading." Draft Rule G(2)(v) carries forward
the particular pleading requirement, but omits the reference to a need to move for a more definite
statement. The omission arose from a suggestion that the reference to a motion for a more definite
statement is unnecessary, not from an attempt to change the meaning.

Draft Rule G(2)(c) carries forward the provision of Rule C(6)(c) that allows interrogatories
to be served with the complaint. The Department of Justice believes that early discovery of issues
that bear on standing to file a claim is important. Defense lawyers, on the other hand, fear that
massive initial discovery requests may intimidate potential claimants, deterring them from filing a
claim. Actual use of this procedure seems to vary from one district to another. It is possible that the
Department’s interests can be satisfied by providing a later time for serving interrogatories — one
possible point would be after a claim is filed — or by limiting the nature of the issues that can be
inquired into by interrogatories served before the time otherwise allowed by the Civil Rules. In part,
these issues tie to the standing and related issues that begin with Draft Rule G(5).

G(3)(b)(i1)(A) and (C) provide that the warrant to seize property must be executed as soon
as practicable unless the complaint is under seal or the action is stayed. Questions about this
provision are really challenges to the propriety of sealing the complaint or staying proceedings after
the complaint is filed. The Department of Justice believes sealing and stay orders are necessary at
times to reconcile the needs of ongoing investigations with requirements for prompt filing.
Limitations problems may require prompt filing. More exotic needs arise from the statute that allows
all electronic funds to be treated as fungible for a period of one year, but that requires specific tracing
of funds credited to an account more than one year before filing. But disclosure of the forfeiture
proceeding may jeopardize an ongoing investigation or risk the very lives of undercover
investigators. The challenge to this position is that filing and then sealing the complaint or staying
the proceedings does not serve the purposes of the underlying statutes.

The Internet notice provision in Draft Rule G(4)(a)(v) also has drawn challenges. Internet
notice as such is welcomed. But defense advocates also want print publication.
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For the first time, Draft Rule G(4)(b)(i) provides for service of notice of the action and a
complaint on a person who, appearing to have an interest in the property, is a potential claimant.
G(4)(b)(i1) provides that service is to made "in any manner reasonably calculated to ensure that the
notice is received, including first class mail, private carrier, or electronic mail." Although this is the
first assurance of notice to be established by rules, adversaries argue that service should be made
under Civil Rule 4.

Standing issues generate by far the greatest controversy. Draft Rule G(5)(a)(i) limits standing
to contest the action to "a person who asserts an ownership in the property.” This provision is
avowedly designed to change present law. Several courts of appeals have ruled that claim standing
is established by any interest that satisfies the minimal Article III injury-cause-redress tests. The
Department of Justice is dissatisfied with these decisions. The reasons for dissatisfaction tie also
to the motion-practice provisions in Draft Rule G(7)(b) and (d). The story begins with a change
made in 2000 by the Civil Asset Forfeiture Reform Act. Until 2000, the government carried the
initial burden by showing probable cause to forfeit the property. The claimant then had the burden
of showing by a preponderance of the evidence that the property was not forfeitable or showing a
defense. CAFRA now imposes the burden on the government to prove by a preponderance of the
evidence that the property is forfeitable. If the government fails, it cannot retain the property unless
it initiates a new forfeiture proceeding. The property must be returned to someone, and often the
claimant will be the only person to receive it. The government believes that it should not be forced
to the burden of proving forfeitability at the behest of someone who has no real interest in the
property. The task of proving forfeitability may be difficult. The proof, moreover, may reveal
information that jeopardizes continuing investigations or the identity of informants or undercover
officers. In addition, the claim may be filed by a mere nominee for the purpose of concealing the
owner’s identity. The government illustrates its concern by pointing to several cases. In one, a drug
conspirator drove an automobile to a rendezvous with another conspirator and an undercover officer.
The driver locked the car and handed the keys to the co-conspirator, who in turn handed them to the
undercover officer. The Third Circuit assumed that the conspirator who acted to transmit the keys
had standing because he had "possession" of the automobile by possessing the keys.

This concern with standing is expressed also in Draft Rules G(7)(b) and (d). G(7)(b) allows
the government to move at any time before trial to strike a claim and answer for failure to establish
an ownership interest in the property subject to forfeiture. The emphasis on "to establish” seems
designed to require the claimant to offer sufficient evidence to meet a summary-judgment test.
G(7)(d) allows a party with an ownership interest to move to dismiss the complaint "at any time after
filing a claim and answer." This provision is designed to defeat the ordinary right to file a Rule 12(b)
motion to dismiss before answering, and may be tied to the Draft Rule G(5)(b) provision that any
objection to in rem jurisdiction or venue must be stated in the answer or will be waived.

These interlaced provisions are challenged on the basic ground that many interests other than
"ownership" interests should support standing to claim. CAFRA establishes the "innocent owner"
defense in 18 U.S.C. § 983(d)(6), and defines "owner" for this purpose to include one who has a
leasehold, lien, mortgage, recorded security interest, or valid assi gnment. It also includes a bailee
if the bailor is identified and the bailee shows a colorable legitimate interest in the property. This
example is used to support the broader argument that any possessory interest should suffice. If
property has been taken from a person’s possession, or if a person has a right to possession, that
should suffice to claim the property if the government cannot establish forfeitability.

Some objections also have been made to the Draft Rule G(7)(a) provision that a party with
standing to contest the lawfulness of the seizure may move to suppress use of the property as
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evidence at the forfeiture trial. The theory is that suppression should be for all purposes, not merely
trial use.

Draft Rule G(7)(e) addresses another new issue that has emerged from case law. It
establishes a procedure for seeking mitigation of a forfeiture under the Excessive Fines Clause of
the Eighth Amendment. The challenge to this provision rests on the assertion that the draft seeks
to establish a procedure that Congress refused to adopt when it enacted CAFRA.

Following this summary it was noted again that the Forfeiture Subcommittee will plan further
meetings by conference call or in person, and may seek more detailed discussion of Rule G at the
October meeting. The Admiralty Rules do not come often before the Committee. When they are
considered, the Department of Justice and the Maritime Law Association have provided important
help. Former committee member Mark Kasanin and the Maritime Law Association believe that it
is a good idea to separate forfeiture procedure from the other admiralty rules. This is important
work. It also is controversial work and will be complicated. Some of the controversies are likely
to be ironed out, but other areas are likely to remain controversial when the rule moves ahead to
publication and comment.

Sealed Settlements

The subcommittee that is working on forfeiture also is working on the questions that arise
when parties to an action seek to file a settlement agreement under seal. The Federal Judicial Center
has agreed to study this practice.

Timothy Reagan provided an interim progress report on the FIC study. The study is focused
on agreements that are filed with the court — confidential settlement agreements are common, but
the study is not directed to those that are not filed with the court.

One phase of the study has been completed. Marie Leary has collected state statutes and
local district rules. The state statutes tend to forbid sealed agreements with public agencies. Florida
prohibits sealed agreements that conceal a public hazard. Sealing is often associated with good
cause. Some rules require weighing interests, or implementation of the least restrictive alternative
that accomplishes the desired protection. Some place time limits on sealing. Michigan prohibits
sealing the order that directs sealing. The District of South Carolina prohibits filing settlements
under seal. The Eastern District of Michigan says that a filed settlement agreement must be unsealed
after two years, but the court staff find this difficult to implement because there is nothing in court
records to designate which sealed materials are settlement agreements. Time limits on keeping
sealed agreements are common, but seem to be motivated by storage concerns — return to the parties
or destruction often are accepted alternatives to unsealing.

The study of the actual incidence of filed and sealed settlement agreements in federal courts
is based on all cases terminated in 2001 and 2002. The study has been completed for seventeen
districts.

The most common reason to file a settlement agreement is to facilitate enforcement. Filing
may occur when the settlement is reached, but also occurs as an attachment to a motion to enforce
a settlement. Occasionally a court transcript of a settlement conference is filed and sealed. Many
cases involve minors and require court approval of the settlement.

It is common to seal the amount paid in settlement. At times trade secrets or other
confidential information are protected.
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Commonly the complaint is not sealed in the cases that accept sealed settlements for filing.
Of 209 cases with sealed settlements, 3 (two of which were consolidated) sealed most or all of the
record.

Public hazard may be involved in 10% to 15% of the cases with sealed settlements. Other
people beyond the parties may be at risk.

The FIC study is not finished, but already has produced interesting results. Filed, sealed
settlements seem to occur in a small proportion of federal cases.

An appendix to the interim report describes the cases on which information has been obtained
to date. Some of them involve problems of the sort that give rise to concern about public hazards.
But in most of these cases the file materials that are not under seal will reveal the nature of the
perceived hazard. This is true of several of the product-defect cases described.

It was noted that public media are directing attention to sealed settlements. Concerns are
expressed about dangerous products, bad doctors, and other risks. This subject deserves serious
attention and work. The FJC work already 1s providing a solid basis for evaluating what federal
courts are doing.

The state statutes and local district rules are in themselves good models to provoke
consideration of a possible national rule. They address such topics as the standard to order sealing;
the physical method of sealing; notice before deciding whether to seal; challenges by nonparties; the
duration of the seal; and whether some kinds of agreements — such as those made with public
entities — should never be subject to sealing.

It was noted that in Texas a settlement agreement involving a matter of public interest is
always open. Anyone with standing can seek access. Indeed many of the state statutes that deal with
public bodies seem to deal with all settlement agreements, not only those that are filed with a court.

A related confidentiality problem was described. Settlement agreements often require return
of discovery materials and impose confidentiality obligations. The parties have used public
processes to get the information, Rule 5 bars filing discovery materials before use in the action or
court order, and the public interest is thwarted by destruction. The issue is not the need to reveal
how much money the plaintiff got, but preserving the discovery information. This, however, is a
different problem than the filed-and-sealed settlement agreement that is the sole focus of the current
project.

In response, it was noted that a court may be asked to enforce an agreement to return or
destroy discovery materials. The motion and all supporting materials are filed under seal.

It was noted that most settlement agreements are not filed. The parties simply stipulate to
adismissal with prejudice. If court review and approval of the settlement is required, the parties may
file and seek to seal. There may be trade secrets involved. It is not clear that we need a rule.

The FJC study shows that it is common to find a court retaining jurisdiction for 60 days after
the parties announce settlement. Then the settlement agreement is filed under seal as part of a
motion to enforce the settlement.

The discussion concluded by noting that any approach to a rule dealing with sealed
settlements must be sensitive to substantive issues. And there also may be questions of attorney
conduct.

Discovery of Computer-Based Information
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Professor Lynk delivered the Discovery Subcommittee report on discovery of computer-
based information. At the October meeting the Subcommittee had thought that it might work toward
draft rules for consideration at this meeting. The questions continue to evolve at a rapid pace,
however, and it seems better to establish a clear rationale before going forward to the initial drafting
phase.

A letter prepared by Professor Marcus was sent out to 250 persons and groups, inviting
comments on e-discovery and rule language. Twelve responses were received. Because some of the
responses were from organizations, it is clear that more than twelve people were involved. The
responses were mixed. Some readers will be tempted to conclude that by and large it is defendants
who think there is a problem in defining what should be produced, what depth of search is required,
and so on, while it is plaintiffs who say that this topic is not suitable for rulemaking.

Further information was gathered at a meeting of the American Bar Association Litigation
Section leadership.

Following an intensive October 2002 meeting, the Sedona Conference prepared a report and
recommendations in March. Ken Withers of the Federal Judicial Center attended the meeting that
was held to discuss the report, which may be amended in light of that debate.

The Federal Judicial Center has logged continuing education courses in electronic discovery.
There are many and lengthy programs, with many sponsors. Since January 2001 there have been an
average of more than two a week. The very emergence of this cottage industry suggests that there
are problems that deserve attention.

The ABA 1999 Civil Discovery Standards address these problems. The need for Standards
again suggests that there is a rules gap to be filled.

Local district rules also are emerging to address these questions. The emergence of local
rules also suggests that the national rules are unclear or incomplete. Texas led the way in state-court
rules.

The Discovery Subcommittee met in March by conference call. The meeting identified seven
specific areas of research as the most promising topics to consider for draft rule provisions.
Publication of proposed rules, if they progress to that stage, will attract and focus comment.

Professor Marcus described the seven areas to be studied, noting that the work is beginning
without specific rules proposals in mind.

One group of proposals is for rules that tell the parties to discuss discovery of computer-
based information at the beginning of an action. The Rule 26(f) conference is an obvious occasion.
Rule 16(b) and Form 35 also might be amended. Simply directing discussion by the parties may be
more useful than attempting to provide greater specificity.

A second group of proposals would amend Rule 26(a)(1) to require disclosures about each
party’s computer information systems. It may be desirable to require this form of disclosure before
the Rule 26(f) conference in order to support intelligent discussion at the conference. Such early
disclosure also may be useful to remind lawyers of the need to find out at the beginning what
information resources a client has, and to help lawyers impress on clients the importance of drawing
on those resources.
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A third set of proposals address the definition of what is a document. There are some models
to study. These issues tie to the question of heroic efforts — does deleted information count as a
"document" if it is possible to retrieve it by special means? Are back-up tapes "documents"?

The form of production presents the fourth group of issues. Hard copy? The electronic
version — and if so, in what form (and does software go with the production)? There are many
databases of information that is constantly evolving, and that produce a "document" only in response
to specific questions put at a specific moment. Often it is not feasible to produce the data base, but
is feasible only to put the questions and deliver the response.

"Heroic efforts" frame a fifth and much-discussed group of issues. Most litigation does not
justify a demand that every party do everything that is possible to retrieve information that is not
readily retrievable by means that track the ordinary course of business. It would be possible to begin
with an assumption that no heroic effort is required, but to allow a judge to order it. The Texas rule
looks to information reasonably available in the ordinary course of business. The ABA Standards
treat this as a question of cost bearing, imposing special expenses on the requesting party.

Inadvertent privilege waiver presents a sixth issue, one that is not unique to discovery of
computer-based information. The Committee last considered this question in October 1999,
studying two different approaches for paper documents. This topic may deserve general study,
remembering that 28 U.S.C. § 2074(b) requires affirmative action by Congress to give effect to arule
creating, abolishing, or modifying an evidentiary privilege.

The seventh topic identified for study is particularly complex. Many firms that expect to be
asked for information in discovery want a "safe harbor" rule that tells them what information they
must preserve. People that expect to ask for information want rules that assure that reasonable
preservation measures will be taken. Creating a rule to address these concerns has never been
attempted for paper documents. It will be difficult to attempt for computer-based information.

The Discovery Subcommittee has worked with these issues for more than three years. The
time has come to attempt drafting.

Professor Lynk noted that the result is not prejudged by undertaking to draft possible rules.
The drafting process itself will be very helpful in demonstrating what may be possible.

Brief discussion asked whether the "safe-harbor" project might attempt to define both what
must be preserved and the time when the obligation to preserve arises. Many corporations have
information policies. Whether it is feasible to offer useful guidance in court rules is unclear; record-
retention policies are shaped by many concerns, including direct commands. The SEC, for example,
has imposed explicit retention requirements for e-mail messages on some firms. It was noted that
acourt rule might attempt to create indirect incentives for record retention by creating consequences
for information destruction. But great care should be taken in framing rules that address pre-filing
activities.

The Discovery Subcommittee may have a meeting to review preliminary drafts before
bringing them to the Committee. And at some point it may be useful to have an invitational
conference. The Chicago conference on the Rule 23 proposals following publication in 2001 was
helpful. An organized conference can be a valuable complement to the public comments and
hearings.

Class-Action Subcommittee
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Judge Rosenthal reported that the Class-Action Subcommittee is deliberately taking time
before returning to the study of settlement classes. One reason for delay is to await emergence of
the current Rule 23 amendments from Congress. Another is to see what comes of the pending
minimal-diversity class-action bills. Information continues to be gathered on the impact of the
Amchem and Ortiz decisions on the ability to certify settlement classes. Alternatives to the
settlement-class proposal published in 1996 will be studied.

Professor Francis McGovern reported on the progress of attempts to find a legislative
solution to asbestos litigation, with the thought that there may be some general lessons for settlement
classes or some procedure akin to settlement classes.

Four legislative proposals are now converging into a single bill that may emerge in a week
or two.

One bill is the long-pending “criteria" bill. This bill would alter state law, denying
adjudication of no-symptom cases. It would affect aggregation.

A second bill would establish a defined contribution trust fund. The model is close to the
Ortiz settlement. Those suffering the worst illnesses would be compensated first. If the funds
available in one year are not adequate to compensate all claims, the lower-ranked claims will spill
over to future years.

A third model adopts a distribution plan that sets a specific sum for each asbestos disease.
The amount of contributions from businesses and insurers would be set to pay all claims.

A fourth model is "§ 524(g) without bankruptcy." Section 524(g) now permits bankruptcy
relief. It requires a 75% vote in favor of a plan. Each asbestos victim is assigned one vote, weighed
at $1. A future claims representative is appointed. The result usually is that tort claimants emerge
owning 51% of the debtor. The debtor emerges free from any liability for asbestos injuries.
(Experience with the Manville Trust helps to shape this. The trust kept getting new contributions,
creating a "catch 22" situation in which the victims owned most of Manville and added contributions
in effect came from the victims themselves.) This proposal would allow § 524(c) protection without
bankruptcy. Judge Schwarzer made a similar proposal many years ago, calling it "product-line
bankruptcy."

An asbestos study group of manufacturers, insurers, plaintiffs’ lawyers, and the AFL-CIO
is working toward a coalescence of these approaches. The current outline calls for $5 billion of
annual contributions; defined benefits; and protection of the kind that § 524(g) gives to companies
that have gone into bankruptcy. They contemplate an Article I court to oversee the trust fund; a
claims administrator; payments from both manufacturers and insurers, perhaps balanced 50/50; and
defined tiers of contribution. The system would entirely displace the tort system, achieving finality.

There is an optimistic feeling that the various interested groups may be able to agree. The
insurers are anxious that insurance company payments be set in proportion to the reserves that have
been set aside. The AFL-CIO likes the idea. There is some ongoing debate about the level of
contributions — the manufacturers and insurers think the total should be $90 billion, while plaintiffs
want $140 billion. (Differences at this level are likely to be worked out in a range from $100 to $110
billion if other issues are resolved.) The plaintiffs’ bar is split, with the mesothelioma-cancer bar
upset with caps. ATLA thinks the system makes sense. There is a 25% limit on attorney fees
(though 25% of $100 billion or so adds up to a considerable sum).
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Although the proponents are optimistic, the opponents think this approach can be blocked.
There is not much time to act before the politics of the 2004 election cycle take over.

What might all of this suggest for Civil Rule 23 reform? The 75% approval requirement in
§ 524(g) is alot like an opt-in class. Perhaps a similar class-action rule could be developed, allowing
class disposition only if most class members choose to opt in. The fen-phen settlement has survived
Amchem-Ortiz; some claimants are outside the settlement, and the defendants seem to accept that.
Massive though not universal support from plaintiffs may suffice to free us from Amchem-Ortiz.
And the approach saves us the burdens of litigation.

There are "some obvious constitutional problems" to be confronted. Legislation rather than
Enabling Act rules reform may be necessary. But it is important to find a vehicle to resolve mass-
tort cases. It is very cumbersome to undertake settlements on a company-by-company, plaintiffs’-
firm-by-plaintiffs’-firm approach.

It would be possible to adapt the opt-in approach by disaggregating into subclasses based on
injury type. As compared to present § 524(g) practice, it would be possible to weight votes by
severity of injury.

It was noted that the present system gives great power to the lawyers who represent
unimpaired claimants — they have a lot of votes, and you have to give them a lot of money to get
their votes. But this phenomenon may be qualified by the observation that "the aggregation is among
the lawyers": The bulk of mesothelioma cases are held by lawyers who also have the bulk of the
unimpaired cases. Account also should be taken of the proposition that there should not be an
incentive to find more cases to have more votes.

This opt-in settlement-vehicle approach might well be limited to mature torts where there is
a strong basis for assuming liability.

It was suggested that it would be difficult to create a rule that applies to cases other than
personal-injury cases.

On a separate issue, the Federal Judicial Center reported briefly on the current stage of its
study of the factors that influence plaintiffs and defendants to choose between state and federal
courts. 2,100 survey instruments have been sent to lawyers in 1,000 cases. 569 responses are in
hand, and a "dynamite" letter has been sent to encourage more responses. Data-gathering will close
at the end of May. The ABA Litigation Section was helpful in testing the survey.

The Class-Action Subcommittee will continue its work.
Rule 50(b)

One Rule 50(b) proposal has held a place on the agenda for a few years. A new proposal has
been advanced by the Committee on Federal Procedure of the Commercial and Federal Litigation
Section of the New York State Bar Association. The new proposal addresses the requirement that
arenewed motion for judgment as a matter of law after a jury verdict be supported by a motion made
at the close of all the evidence. This requirement was built into Rule 50(b) in 1938 as part of the
process of fictionalizing the Seventh Amendment requirements that at first seemed to prohibit
Jjudgment notwithstanding the verdict and then permitted judgment n.o.v. if a proper ritual were
observed. It was carried forward, albeit in somewhat obscure language, in the 1991 amendments.

The current proposal is to amend Rule 50(b) to permit a post-verdict motion to be based on
any pre-verdict motion for judgment as a matter of law that satisfies Rule 50(a).

June 16 draft 29



1245
1246
1247
1248
1249
1250
1251
1252

1253
1254
1255
1256

1257
1258
1259
1260
1261
1262
1263
1264

1265
1266
1267
1268
1269
1270
1271
1272

1273
1274
1275
1276
1277
1278
1279

1280
1281

1282
1283
1284
1285
1286
1287
1288
1289

Draft Minutes
Civil Rules Advisory Committee, May 1-2, 2003
page -30-

After 65 years of fiction, it cannot be said that the Seventh Amendment requires this
procedure unless some clear functional need can be found. In attempting to explain the persistence
of the rule, courts regularly rely on the desire to be sure that the party opposing the motion has had
clear notice of the asserted deficiency in the evidence. Clear notice may lead to the offer of sufficient
evidence. Notice also affords a court the opportunity to seize the advantages that occasionally attend
direction of a verdict on part or all of a case before submission to the jury. In addition, clear notice
makes it easier to resist a verdict-winner’s argument that rather than judgment notwithstanding the
verdict there should be a new trial that affords an opportunity to supply sufficient evidence.

The argument for revising Rule 50(b) runs in two directions. First, the clear-notice function
can be — and commonly is — served by means other than a motion at the close of all the evidence.
Second, the present rule is frequently overlooked in the flurry of activity at the close of trial, creating
a risk that judgment must be entered on an unsupported verdict.

These observations have prompted many appellate opinions to struggle with attempts to
mollify the seemingly rigid close-of-all-the-evidence rule. The most common event is that a
defendant moves for judgment as a matter of law at the close of the plaintiff’s case and forgets to
renew the motion at the close of all the evidence. Omission of the later motion is most likely to be
forgiven if the trial court expressly took under submission the motion made at the close of the
plaintiff’s case and if the defendant offered very little evidence before the close. The language of
the opinions is not always consistent, even within a single Circuit, and relief is not often granted
from the close-of-the-evidence requirement.

Amendment of Rule 50(b) deserves careful study. The central question is whether the party
opposing the post-verdict motion is sufficiently protected by a motion made before the close of all
the evidence. Protection seems to be provided by any motion that satisfies Rule 50(a), which permits
a motion for judgment as a matter of law "[i]f during a trial by jury a party has been fully heard on
anissue." A motion that satisfies Rule 50(a) should provide ample notice of the asserted evidentiary
failing, and a motion before the close of all the evidence provides a better opportunity to cure the
failure. A post-verdict motion under Rule 50(b) can be supported only by grounds urged in support
of the pre-verdict motion, avoiding the risk of unfair surprise.

Discussion began with the observation that lawyers are very concerned about the close-of-all-
the-evidence requirement. Some tape reminders to the counsel table. There is so much going on at
the close of trial that this is a real issue — the problem is not so much that some lawyers are unaware
of the requirement as that knowledge does not always translate into a reflexive renewal of an earlier
motion when there are many other urgent tasks to accomplish. There is a natural instinct not to
repeat a motion that has already been made, particularly if the court has carried the motion forward
or has suggested that the question should be decided after the verdict.

Another reason for neglecting the Rule 50(b) limit is that local state practice may be different.
In Texas, for example, a post-verdict motion can be made without support in any pre-verdict motion.

One question that will need to be tended to arises when the decision whether to grant
Judgment as a matter of law is affected by evidence introduced after the Rule 50(a) motion. It is
clear that if all of the evidence in the trial record supports the jury verdict, the verdict must stand
even though judgment as a matter of law would have been appropriate at the time the Rule 50(a)
motion was made. Such is the clearly established rule when an "erroneous" denial of summary
judgment is followed by a trial that supplies jury-sufficient evidence. But it is more difficult to know
what to do if the Rule 50(a) motion should properly be denied when made, but should be granted on
the basis of later evidence that must be believed by the jury even though unfavorable to the party
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opposing the motion. If the evidence was obviously unfavorable, there may be sufficient notice to
alleviate any concern that a later motion would alert the party opposing the motion to the need to
provide additional evidence. But that may not always be so.

Employment-discrimination cases often create Rule 50(b) issues because of the burden
shifting that results from making a prima facie case, followed by the defendant’s explanation of the
employment action. The defendant’s explanation often provides evidence unfavorable to the
plaintiff, and at times it may be evidence of a quality that the jury must believe. The "pretext”
argument becomes entangled with all of this.

The Rule 50(b) proposal will be carried forward for further consideration at the October
meeting.

Indicative Rulings: Rule "62.1"

The Appellate Rules Committee referred to the Civil Rules Committee a proposal by
Solicitor General Waxman to adopt a rule articulating the "indicative rulings" practice that has been
adopted by most circuits.

The problem addressed by this proposal arises most frequently when an appeal is pending
from a truly final judgment that is intended to leave no further occasion for district-court action. A
party seeks to vacate the judgment by motion under Rule 60(b). Most circuits rule that because the
judgment is pending in the court of appeals the district court lacks jurisdiction to grant the motion.
But they allow two sorts of action by the district court. The district court may deny the motion,
clearing the way for the appeal to proceed without complication. Or the district court may indicate
that if the court of appeals is inclined to remand the action, the motion would be granted. The court
of appeals then can decide whether to remand for further district-court proceedings.

Although this practice is well established in most circuits, three reasons were offered to
support adoption of a new court rule. First, there is some variation among the circuits. Some courts
will not allow a district court to deny a Rule 60(b) motion unless the case is remanded. There is no
reason for disuniformity; a uniform national rule seems desirable. Second, many lawyers are not
aware of the proper practice, which seems to be well-known only to veteran appellate lawyers and
the courts of appeals. Third, the occasions for district-court motions have increased since the
Supreme Court ruled that a court of appeals need not automatically vacate a district-court judgment
that is mooted by a settlement pending appeal. Settlement pending appeal often is possible only if
the district-court judgment is vacated. Settlement often is desirable. It is useful to have a clear
procedure that directs the parties to move in the district court for a ruling that the district court will
vacate the judgment if the case settles and is remanded from the court of appeals.

These questions arise most frequently under Rule 60(b), but it does not seem sufficient to
react by amending Rule 60. Rule 60(a) now permits correction of a clerical error during the
pendency of an appeal if the district court acts before the appeal is docketed, and also allows
correction after the appeal is docketed "with leave of the appellate court." This model might be
extended to Rule 60(b), or varied. But these questions also arise in other settings. One setting arises
on § 1292(a)(1) appeals from interlocutory orders granting an injunction, whether a preliminary
injunction or a permanent injunction issued in continuing proceedings. Civil Rule 62(c) allows the
district court to "suspend [or] modify" the injunction, but some courts of appeals have ruled that the
district court cannot vacate the injunction. By its terms, Rule 60(b) applies to relief from a "final
judgment.” Still further complications may arise from judgments that are appealed under § 1291,
but that are "final" only by the courtesy of such doctrines as the collateral-order rule. Collateral-
order appeals from interlocutory orders denying official immunity are common. Rule 54(b)
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establishes open-ended authority to revise the district-court ruling, and there is no reason to invoke
the much more limited provisions of Rule 60(b). The purpose of permitting appeal, indeed, is to
spare the defendant the burdens of pretrial and trial proceedings; action by the district court pending
appeal can serve that purpose. An independent rule thus seems desirable.

Discussion began with the observation that these questions do not arise frequently, but that
they are a mess when they do arise. A clarifying and uniform rule would be useful. Many district
judges do not recognize that their own circuit permits them to deny a motion pending appeal.

It was further noted that the court of appeals may prefer to retain jurisdiction to proceed with
the appeal after the district court takes the indicated action. This course is particularly useful when
the district court intends to amend the judgment without further extensive proceedings. It may be
useful to add a provision for retained jurisdiction to the draft rule.

Drafting also must take care to ensure that a new rule is not misread to establish a new
category of motion for relief from a judgment.

Draft Rule 62.1 will be carried forward for further consideration at the October meeting.
Next Meetings

The next regular meeting of the Advisory Committee was set for October 2-3 at a place to
be determined.

Style Rules 26-37 and 45 are proceeding at a rate that should make it possible to schedule
meetings of Subcommittees A and B toward the end of August or early September.

Respectfully submitted,

Edward H. Cooper
Reporter
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Associate Project Director, Case Management/Electronic Case Files Project

Subject: Courts’ Authorization of Electronic Filing

A growing number of federal courts have responded to the electronic filing capabilities of
the Case Management/Electronic Case Files (CM/ECF) system by permitting attorneys to file
case documents electronically. Courts have taken a number of different approaches in order to
encouraging electronic filing. This memo briefly summarizes those approaches in the district and
bankruptcy courts.

BACKGROUND

Electronic filing of court documents has been authorized by the Federal Rules of
Procedure since 1993. Parallel provisions in all four sets of Federal Rules (civil, criminal,
appellate and bankruptcy) authorize a court by local rule to permit case documents to be filed,
signed or verified by electronic means. The rules state:

A court may by local rule permit papers to filed, signed, or verified
by electronic means that are consistent with technical standards, if
any, that the Judicial Conference of the United States establishes.
A paper filed by electronic means in compliance with a local rule
constitutes a written paper for the purposes of applying these rules.
The clerk shall not refuse to accept for filing any paper presented
for that purpose solely because it is not presented in proper form as

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



required by these rules or any local rules or practices.'

CMJ/ECEF, the new electronic case management system for the federal courts, presently
provides district and bankruptcy courts the ability to accept court filings in electronic form.
Courts using CM/ECF can choose to accept filings electronically over the Internet or on diskette
or CD-ROM. As of mid-September 2003, approximately 17 district courts, the Court of Federal
Claims, and approximately 50 bankruptcy courts are accepting electronic filings.”

Documents filed using the CM/ECF system must be in “portable document format”
(PDF), which retains the format and look of the document regardless of the hardware used to
view or print it. Documents prepared in word processing format can be easily converted to PDF
using either specialized software (e.g., Adobe software) or the word processing software itself.
Paper documents can be converted to PDF using a scanner.

There are certain efficiencies for courts if documents are filed electronically, especially
when filed over the Internet. Attorneys who file documents in electronic form relieve court staff
from the task of having to “scan” paper documents to convert them to electronic form. In
addition, the electronic filing of a document over the Internet automatically creates the docket
entry. Thus, many courts have looked for ways to encourage attorneys to use the electronic filing
capabilities of CM/ECF. In order to use the system, an attorney must register with the court and
be given a login and password.

DISCUSSION

The federal rule provisions quoted above state that “a court may by local rule permir”
electronic filing (emphasis added). Most (but not all) courts permitting electronic filing have
adopted a local authorizing rule. In many cases, the procedures governing electronic filing
appear in a combination of local rules, standing orders, and/or administrative procedures.

A number of courts have gone beyond simply authorizing filing in electronic form and
leaving the decision up to filers whether to file electronically or in paper. Some courts have

Fed. R. Civ. P. 5(e); Fed. R. App. P. 25(a)(2)(D), (4); Fed. R. Bankr. P. 5005, 8008
(substituting the word “document” for “paper”). The Civil Rule provisions are incorporated by
reference into Fed. R.Crim.P. 49(d) and Fed. R. Bankr. P. 7005. The Judicial Conference has not
established technical standards.

*This represents about 60% of the district courts and 80% of the bankruptcy courts that
have implemented CM/ECF. The software is designed so that courts can implement the new
system in stages.



made stronger efforts to encourage electronic filing.?

Courts’ local rules, general orders, and administrative procedures reflect a number of
different approaches to whether electronic filing will be completely voluntary, strongly
encouraged, or approaching mandatory. There are almost as many variations as there are courts,
but what follows is an effort to put some of the approaches courts have used into general

categories.’

Completely Voluntary

Many courts, following the lead of the Model Local Rules, create at least a
presumption that registered users will file electronically in cases assigned to the
electronic filing system, but ultimately leave it to the filer whether to use
electronic filing.

Semi-Voluntary

Some courts state that registered parties in cases assigned to CM/ECF are to file
electronically unless the judge orders otherwise. Some courts require that once a
party files electronically in a case, the party must continue to do so in that case.

Requiring Filings to be in PDF

Some courts require that all documents be filed with the court in PDF format. If a
filer does not file over the Internet (which requires a PDF file), the filer is required
to file the document in PDF format on a diskette or CD-ROM. Courts using this
approach generally either offer assistance in converting documents or have a
mechanism through which a filer can seek a waiver of the requirement.

“Mandatory” Internet Filing, with Opportunity for Exception
Some courts require attorneys to participate by registering for CM/ECF and filing

over the Internet, but permit an exception on motion for good cause shown, or in
response to an order to show cause.

‘Few courts permit, much less require, pro se filers to file documents electronically. In
addition, most courts exempt at least some categories of documents from electronic filing.
Among the types of documents that courts have exempted are certain social security documents,
sealed documents, and some or all documents in criminal cases.

*This summary is based on reviewing relevant provisions of the local rules, orders and
administrative procedures found on individual courts’ websites.
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Based on a review of the language in individual courts’ rules, orders and procedures, it appears
that the district courts currently accepting electronic filings fall fairly evenly among these
categories. But it should be kept in mind that actual practice may not always be completely
congruent with those provisions. And, in some cases, the language of the relevant provisions is
open to interpretation.

Bankruptcy courts began implementing CM/ECF about a year before the district courts,
and about 50 are presently accepting electronic filings. The approaches they use to encourage
electronic filing largely track those discussed above. With the same caveats, it appears that
roughly half of the bankruptcy courts are in the first two categories, and about half in the latter
two.

What constitutes voluntary electronic filing versus “mandatory” electronic filing is a
matter of degree. No court absolutely requires electronic filing, since every court offers filers at
least some ability either to seek a waiver or respond to an order to show cause. However, there is
also clearly a wide variation in the degree of persuasion applied by the court. The Administrative
Office, in the information it provides to courts implementing CM/ECEF, has advised the courts
that Civil Rule 5 and the other parallel federal rules do not authorize a court to make electronic
filing mandatory, but a court can strongly encourage it.

We are unaware of any serious complaints from the bar.
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SENATE BILLS

® S. 151 - Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today
Act of 2003
» Introduced by: Hatch
* Date Introduced: 1/13/03
« Status: Read twice and referred to the Senate Committee on the Judiciary (1/13/03).
Senate Judiciary Committee reported favorably with amendments (1/30/03). Report No.
108-2 filed (2/11/03). Passed Senate by a vote of 84-0 (2/24/03). Referred to House
Judiciary Committee (2/25/03). Referred to House Judiciary Committee’s Subcommittee
on Crime, Terrorism, and Homeland Security (3/6/03). House inserted own version of
bill. Chairman Sensenbrenner requested conference (3/27/03). Conferees appointed
(3/27/03, 3/31/03, 4/3/03). Conference report 108-66 filed (4/9/03). House agreed to
conference report by a vote of 400-25 (4/10/03). Senate agreed to conference report by a
vote of 98-0 (4/10/03). Signed by President (4/30/03) (Pub. L. 108-21).
* Related Bills: S. 885
« Key Provisions:
— Section 610 amends Criminal Rule 7(¢)(1) to permit the naming of an
unknown defendant in an indictment so long as that defendant has a particular
DNA profile as defined in 18 U.S.C. § 3282.

® S. 274 - Class Action Fairness Act of 2003

« Introduced by: Grassley

* Date Introduced: 2/4/03

« Status: Read twice and referred to the Senate Committee on the Judiciary (2/4/03).

Judiciary Committee approved the bill with two amendments by a vote of 12-7 and

ordered it reported out of committee (4/11/03). Placed on Senate Legislative Calendar

(6/2/03). Report No. 108-123 filed (7/31/03).

* Related Bills: None

* Key Provisions:
— Section 3 amends Part V of title 28, U.S.C., to include a new chapter on
Consumer Class Action Bill of Rights and Improved Procedures for Interstate
Class Actions. The new chapter includes provisions on judicial review and

'The Congress has authorized the federal judiciary to prescribe the rules of practice,
procedure, and evidence for the federal courts, subject to the ultimate legislative right of the
Congress to reject, modify, or defer any of the rules. The authority and procedures for
promulgating rules are set forth in the Rules Enabling Act. 28 U.S.C. §§ 2071-2077.
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approval of noncash settlements, prohibition on the payment of bounties, review
and approval of proposed settlements (protection against loss by class members
and prohibition against discrimination based on geographic location), publication
of settlement information in plain English, and notification of proposed settlement
to appropriate state and federal officials.

— Section 4 amends section 1332 of title 28, U.S.C., to give district courts
original jurisdiction of any civil action in which the amount in controversy
exceeds $2 million, exclusive of interest and costs, and is a class action in which
(1) any plaintiff class member is a citizen of a state different from any defendant,
(2) any plaintiff class member is a foreign state or subject of a foreign state and
any defendant is a citizen of a state, or (3) any plaintiff class member is a citizen
of a state and any defendant is a foreign state or a subject of a foreign state.

The above provisions do not apply in any civil action where (a) the substantial
majority of the plaintiff class and the primary defendants are citizens of the state
where the action was originally filed, and the claims asserted will be governed
primarily by the laws of the state where the action was originally filed; (b) the
primary defendants are states, state officials, or other governmental entities; or (c)
the number of all members of all proposed plaintiff classes in the aggregate is less
than 100.

— Section 5 provides for removal of interstate class actions to a United States
district court and for review of orders remanding class actions to State courts.

— Section 6 directs the Judicial Conference of the United States to submit reports
to the Senate and House Judiciary Committees on class action settlements. In
these reports, the Judicial Conference shall include the following: (1)
recommendations on the “best practices” that courts can use to ensure that
settlements are fair; (2) recommendations to ensure that the fees and expenses
awarded to counsel in connection with a settlement appropriately reflect the time,
risk, expense, and risk that counsel devoted to the litigation; (3) recommendations
to ensure that class members are the primary beneficiaries of settlement; (4) the
actions that the Judicial Conference will take to implement its recommendations.

[As amended, only class actions involving at least $5 million would be eligible for
federal court. Further, in class actions where more than two-thirds of the
plaintiffs are from the same state, the case would remain in state court
automatically. In class actions where between one-third and two-thirds of the
plaintiffs are from the same state as the defendant, the court has the discretion to
accept removal or remand the case back to state court based on five specified
factors. The second amendment deleted language from Section 4 that classified
“private attorney general” as class actions.]

® S. 413 - Asbestos Claims Criteria and Compensation Act of 2003
* Introduced by: Nickles
» Date Introduced: 2/13/03
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« Status: Read twice and referred to the Senate Committee on the Judiciary (2/13/03).

* Related Bills: H.R. 1586

* Key Provisions:
— Section 4 states that no person shall file a civil action alleging a nonmalignant
asbestos claim unless the person makes a prima facie showing that he or she
suffers from a medical condition to which exposure to asbestos was a substantial
contributing factor.
— Section 5 provides that a court may consolidate for trial any number and type
of asbestos claims with the consent of all parties. Without such consent, the court
may consolidate for trial only those claims relating to the same exposed person
and that person’s household.
— Section 5 also provides that a plaintiff may file a civil action in the state of his
or her domicile or in the state where the plaintiff was exposed to asbestos, such
exposure being a substantial contributing factor to the physical impairment upon
which plaintiff bases his or her claim.
— Section 5 further directs that any party may remove the action to federal court
if the state court fails to comply with the procedural requirements in section 5.
The federal court shall have jurisdiction of all civil actions removed, without
regard to the amount in controversy and without regard to the citizenship or
residence of the parties.

® S. 554 - 4 bill to allow media coverage of court proceedings

* Introduced by: Grassley

* Date Introduced: 3/6/03

» Status: Referred to the Senate Judiciary Committee (3/6/03). Senate Judiciary

Committee reported bill without amendment favorably (5/22/03).

* Related Bills: None

» Key Provisions:
— Section 2 states that the presiding judge of an appellate or district court has the
discretionary authority to allow the photographing, electronic recording,
broadcasting, or televising to the public of any court proceedings over which that
judge presides.
— Section 2 also directs the presiding district court judge to inform each non-
party witness that the witness has the right to request that his or her image and
voice be obscured during the witness’s testimony.
— Section 2 specifies that the Judicial Conference may promulgate advisory
guidelines on the management and administration of media access to court
proceedings.
— Section 3 contains a “sunset” provision that terminates the authority of district
court judges to allow media access three years after the date the Act is enacted.

® S. 644 - Comprehensive Child Protection Act of 2003
* Introduced by: Hatch
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» Date Introduced: 3/18/03

» Status: Referred to the Senate Judiciary Committee (3/18/03).

* Related Bills: None

 Key Provisions:
— Section 6 amends Evidence Rule 414(a). The amendment would allow the
admission of evidence, in a child molestation case, that the defendant had
committed the offense of possessing sexually explicit materials involving a minor.
Section 6 also amends the definition of a “child” to include those persons below
the age of 18 (instead of the current age of 14).
— Section 7 amends 28 U.S.C. chapter 119 by adding a new section 1826A that
would make the marital communication privilege and the adverse spousal
privilege inapplicable in any federal proceeding in which one spouse is charged
with a crime against (a) a child of either spouse, or (b) a child under the custody or
control of either spouse.

® S. 805 - Crime Victims Assistance Act of 2003

» Introduced by: Leahy

» Date Introduced: 4/7/03

» Status: Read twice and referred to the Senate Judiciary Committee (4/7/03).

* Related Bills: None

» Key Provisions:
— Section 103 amends Criminal Rule 11 by inserting a new subdivision that
requires the court, before entering judgment following a guilty plea from the
defendant, to ask whether the victim has been consulted on the guilty plea and
whether the victim has any views on the plea. Section 103 also directs the
Judicial Conference to submit a report to Congress, within 180 days after
enactment, recommending amendments to the Criminal Rules that give victims
the opportunity to be heard on whether the court should accept the defendant’s
guilty or no contest plea.
— Section 105 amends Criminal Rule 32 of the Federal Rules of Criminal
Procedure by affording victims an “enhanced” opportunity to be heard at
sentencing. Section 105 also directs the Judicial Conference to submit a report to
Congress, within 180 days after enactment, recommending amendments to the
Criminal Rules that give victims enhanced opportunities to participate “during
the pre-sentencing and sentencing phase of the criminal process.”

® S. 817 - Sunshine in Litigation Act of 2003
» Introduced by: Kohl
* Date Introduced: 4/8 /03
* Status: Read twice and referred to the Senate Judiciary Committee (4/8/03).
* Related Bills: None
» Key Provisions:
— Section 2 amends 28 U.S.C. chapter 111 by inserting a new section 1660.
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New section 1660 states that a court shall not enter an order pursuant to Civil
Rule 26(c) that (1) restricts the disclosure of information through discovery, (2)
approves a settlement agreement that would limit the disclosure of such
agreement, or (3) restricting access to court records in a civil case unless the court
conducts a balancing test that weighs the litigants’ privacy interests against the
public’s interest in health and safety.

— Section 3 provides that the amendments shall take effect (1) 30 days after the
date of enactment, and (2) apply only to orders entered in civil actions or
agreements entered into after the effective date.

® S. 885 - Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today
Act of 2003
* Introduced by: Kennedy
* Date Introduced: 4/10/03
» Status: Read twice and referred to the Senate Committee on the Judiciary (4/10/03).
* Related Bills: S. 151
+ Key Provisions:
— Section 610 amends Criminal Rule 7(¢)(1) to permit the naming of an
unknown defendant in an indictment so long as that defendant has a particular
DNA profile as defined in 18 U.S.C. § 3282.

® S. 1023 - To increase the annual salaries of justices and judges of the United States

* Introduced by: Hatch

* Date Introduced: 5/7/03

« Status: Read twice and referred to the Senate Committee on the Judiciary (5/7/03).

Ordered to be reported with amendments favorably (5/22/03). Placed on Senate

Legislative Calendar (6/18/03).

* Related Bills: S. 554
— Section 3 authorizes the presiding judge of an appellate or district court to
allow the photographing, electronic recording, broadcasting, or televising to the
public of any court proceedings over which that judge presides. Section 3 also
directs the presiding district judge to inform each non-party witness that the
witness has the right to request that his or her image and voice be obscured during
the witness’s testimony. Section 3 provides that the Judicial Conference may
promulgate advisory guidelines on the management and administration of the
above photographing, televising, broadcasting, or recording of court proceedings.
The authority of a district judge under this act shall terminate 3 years after the date
of enactment of the act.

® S. 1125 - Fairness in Asbestos Injury Resolution Act of 2003
« Introduced by: Hatch
* Date Introduced: 5/22/03
» Status: Read twice and referred to the Senate Committee on the Judiciary (5/22/03).
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Senate Judiciary Committee held hearing (6/4/03). Markup session held (6/19/03,
6/24/03, 6/26/03). Senate Judiciary Committee reported favorably with amendments
(7/10/03). Report No. 108-118 filed (7/30/03). Placed on Senate Calendar (7/30/03).
» Related Bills: None
« Key Provisions:
— Section 101 amends Part I of title 28, U.S.C., to create a new five-judge
Article I court called the United States Court of Asbestos Claims. The Act also
sets forth procedures governing: filing of claims, medical criteria, awards, funding
allocation, and judicial review.
— Section 402 states the Act’s effect on bankruptcy laws.
— Section 403 provides that the Act supersedes federal and state law insofar as
these laws may relate to any asbestos claim filed under the Act. Section 403 also
makes clear that the Act’s remedies shall be the exclusive remedy for any asbestos
claim filed under any federal or state law.

HOUSE BILLS

® H.R.

® H.R.

538 - Parent-Child Privilege Act of 2003

* Introduced by: Andrews

* Date Introduced: 2/5/03

» Status: Referred to the House Committee on the Judiciary (2/5/03). Referred to the
Subcommittee on Courts, the Internet, and Intellectual Property (5/5/2003).

» Related Bills: None

* Key Provisions:

— Section 2 amends Article V of the Federal Rules of Evidence by establishing a
parent-child privilege. Under proposed new Evidence Rule 502(b), neither a parent or a
child shall be compelled to give adverse testimony against the other in a civil or criminal
proceeding. Section 2 also provides that neither a parent nor a child shall be compelled to
disclose any confidential communication made between that parent and that child.

637 - Social Security Number Misuse Prevention Act
* Introduced by: Sweeney
» Date Introduced: 2/5/03
» Status: Referred to the House Committees on the Judiciary and Ways and Means
(2/5/03). Referred to the House Ways and Means’ Subcommittee on Social Security
(2/19/03). Referred to the House Judiciary Committee’s Subcommittee on Crime,
Terrorism, and Homeland Security (3/6/03).
» Related Bills: None
* Key Provisions:
— Section 3 amends chapter 47 of title 18, U.S.C., to prohibit the sale, public
display, or purchase of a person’s social security number without that person’s
affirmatively expressed consent.
— Section 4 states that the above prohibition does not apply to a “public record.”
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Section 4 defines “public record” to mean “any governmental record that is made
available to the public.” (One exception to section 4 is public records posted on
the Internet: “Section 1028A shall apply to any public record first posted onto the
Internet or provided in an electronic medium by, or on behalf of a government
entity after the date of enactment of this section, except as limited by the Attorney
General[.]”)

— Section 4 also provides that the Comptroller of the United States, in
consultation with the Administrative Office of the U.S. Courts, shall conduct a
study and prepare a report on the use of social security numbers in public records.

® H.R. 700 - Openness in Justice Act

* Introduced by: Paul

* Date Introduced: 2/11/03

» Status: Referred to the House Committee on the Judiciary (2/11/03). Referred to the

House Judiciary’s Subcommittee on Courts, the Internet, and Intellectual Property

(3/6/03).

* Related Bills: None

* Key Provisions:
— Section 2 inserts a new Rule 49 in the Federal Rules of Appellate Procedure.
Proposed Rule 49(a) would require the courts to issue a written opinion in the
following cases: (1) a civil action removed from state court, (2) a diversity
jurisdiction case in which the amount in controversy exceeds $100,000, and (3)
any appeal involving the use of the court’s inherent powers. In addition, any party
on direct appeal may request a written opinion under proposed Rule 49(b).

® H.R. 781 - Privacy Protection Clarification Act

* Introduced by: Biggert

* Date Introduced: 2/13/03

» Status: Referred to the House Committee on Financial Services (2/13/03). Referred to

the House Financial Services’ Subcommittee on Financial Institutions and Consumer

Credit (3/10/03).

» Related Bills: None

» Key Provisions:
— Section 2 amends the Gramm-Leach-Bliley Financial Modernization Act (Pub.
L. No. 106-102) to exempt attorneys from the privacy provisions of the Act.
Specifically, section 2 defines “financial institution” to exclude attorneys who are
subject to, and are in compliance with, client-confidentiality provisions under
their state, district, or territory’s professional code of conduct.

® H.R. 975 - Bankruptcy Abuse Prevention and Consumer Protection Act of 2003
* Introduced by: Sensenbrenner
» Date Introduced: 2/27/03

* Status: Referred to the House Committees on the Judiciary and Financial Services
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(2/27/03). Referred to the House Judiciary Committee Subcommittee on Commercial
and Administrative Law (2/28/03). Subcommittee hearings held (3/4/03). Subcommittee
discharged (3/7/03). Committee consideration and mark-up session held. Committee
ordered bill to be reported by a vote of 18-11 (3/12/03). House Report 108-40 filed
(3/18/03). Passed the House with several amendments by a vote of 315-113 (3/19/03).
Received in the Senate, read the first time, and placed on Senate Legislative Calendar
(3/20/03). Read the second time and placed on Senate Legislative Calendar (3/21/03).
* Related Bills: None
* Key Provisions:
— Section 221 amends 11 U.S.C. § 110 by inserting a new provision that allows
the Supreme Court to promulgate rules under the Rules Enabling Act or the
Judicial Conference to prescribe guidelines that establish a maximum allowable
fee chargeable by a bankruptcy petition preparer.
— Section 315 states that within 180 days after the bill is enacted, the Director of
the Administrative Office of the U.S. Courts shall establish procedures for
safeguarding the confidentiality of any tax information required to be provided
under this section. Section 315 also directs the Director to prepare and submit a
report to Congress on, among other things, the effectiveness of said procedures.
— Section 319 expresses the sense of Congress that Bankruptcy Rule 9011
should be amended to require the debtor or debtor’s attorney to verify that
information contained in all documents submitted to the court or trustee be (a)
well grounded in law and (b) warranted by existing law or a good-faith argument
for extension, modification, or reversal of existing law.
— Section 419 directs the Advisory Committee on Bankruptcy Rules to propose
amendments to the Bankruptcy Rules and Bankruptcy Forms that require
Chapter 11 debtors to disclose certain information by filing and serving periodic
financial reports. The required information shall include the value, operations,
and profitability of any closely held corporation, partnership, or any other entity in
which the debtor holds a substantial or controlling interest.
— Section 433 directs the Advisory Committee on Bankruptcy Rules to, within a
reasonable time after the date of enactment, propose new Bankruptcy Forms on
disclosure statements and plans of reorganization for small businesses.
— Section 434 adds new section 308 to 11 U.S.C. chapter 3 (debtor reporting
requirements). Section 434 also stipulates that the effective date “shall take effect
60 days after the date on which rules are prescribed under section 2075 of title 28,
United States Code, to establish forms to be used to comply with section 308 of
title 11, United States Code, as added by subsection (a).”
— Section 435 directs the Advisory Committee on Bankruptcy Rules to propose
amendments to the Bankruptcy Rules and Bankruptcy Forms to assist small
business debtors in complying with the new uniform national reporting
requirements.
— Section 601 amends chapter 6 of 28 U.S.C., to direct: (1) the clerk of each
district court (or clerk of the bankruptcy court if certified pursuant to section
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156(b) of this title) to compile bankruptcy statistics pertaining to consumer credit
debtors seeking relief under Chapters 7, 11, and 13; (2) the Director of the
Administrative Office of the U.S. Courts to make such statistics available to the
public; and (3) the Director of the Administrative Office of the U.S. Courts to
prepare and submit to Congress an annual report concerning the statistics
collected. This report is due no later than June 1, 2005.

— Section 604 expresses the sense of Congress that: (1) it should be the national
policy of the United States that all public data maintained by the bankruptcy
clerks in electronic form should be available to the public and released in usable
electronic form subject to privacy concerns and safeguards as developed by
Congress and the Judicial Conference.

— Section 716 expresses the sense of Congress that the Advisory Committee on
Bankruptcy Rules should, as soon as practicable after the bill is enacted, propose
amendments to the Bankruptcy Rules regarding an objection to the confirmation
plan filed by a governmental unit and objections to a claim for a tax filed under
Chapter 13.

— Section 1232 amends 28 U.S.C. § 2075 to insert: “The bankruptcy rules
promulgated under this section shall prescribe a form for the statement required
under section 707(b)(2)(C) of title 11 and may provide general rules on the
content of such statement.”

— Section 1233 amends 28 U.S.C. § 158 to provide for direct appeals of certain
bankruptcy matters to the circuit courts of appeals.

® H.R. 1115 - Class Action Fairness Act of 2003

* Introduced by: Goodlatte

* Date Introduced: 3/6/03

» Status: Referred to the House Committee on the Judiciary (3/6/03). House Judiciary

Committee held hearing (5/15/03). House Judiciary Committee held markup and ordered

bill reported, with two amendments, favorably by a vote of 20-14 (5/21/03). House

Report No. 108-144 filed (6/9/03). H. Amdt. 167 approved (6/12/03). Passed the House

by a vote of 253-170 (6/12/03). Received in Senate and referred to Judiciary Committee

(6/12/03).

* Related Bills: S. 274

+ Key Provisions:
— Section 3 amends Part V of title 28, U.S.C., to include a new chapter on
Consumer Class Action Bill of Rights and Improved Procedures for Interstate
Class Actions. The new chapter includes provisions on judicial review and
approval of noncash settlements, prohibition on the payment of bounties, review
and approval of proposed settlements (protection against loss by class members
and against discrimination based on geographic location), and the publication of
settlement information in plain English.
— Section 4 amends section 1332 of title 28, U.S.C., to give district courts
original jurisdiction of any civil action in which the amount in controversy
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exceeds $2 million, exclusive of interest and costs, and is a class action in which
(1) any plaintiff class member is a citizen of a state different from any defendant,
(2) any plaintiff class member is a foreign state or subject of a foreign state and
any defendant is a citizen of a state, or (3) any plaintiff class member is a citizen
of a state and any defendant is a foreign state or a citizen or subject of a foreign
state. These provisions do not apply in any civil action where (a) the substantial
majority of the plaintiff class and the primary defendants are citizens of the state
where the action was originally filed, and the claims asserted will be governed
primarily by the laws of the state where the action was originally filed; (b) the
primary defendants are states, state officials, or other governmental entities; or (c)
the number of proposed plaintift class members is less than 100.

— Section 5 provides for removal of interstate class actions to a federal district
court and for review of orders remanding class actions to state courts.

— Section 6 amends section 1292(a) of title 28, U.S.C., to allow appellate review
of orders granting or denying class certification under Civil Rule 23. Section 6
also provides that discovery will be stayed pending the outcome of the appeal.

[As amended on May 21, 2003, the bill conforms the plain English-provisions to
the proposed amendments to Civil Rule 23 that were approved by the Supreme
Court on March 27, 2003. The second amendment revises the effective date of
the legislation. The legislation will apply to all pending cases in which the class
certification decision has not yet been made.]

[House Amdt. 167 raises the aggregate amount in controversy required for federal
court jurisdiction from $2 million to $5 million. The amendment also gives
federal courts discretion to return intrastate class actions to state courts after
weighing five factors to determine if the case is of a local character. This
discretion would come into play when between one-third and two-thirds of the
plaintiffs are citizens of the same state as the primary defendants. If less than
one-third are citizens of the same state, the case would automatically be eligible
for federal court jurisdiction. If more than two-thirds are citizens of the same
state, the case would remain in state court.]

® H.R. 1303 - To amend the E-Government Act of 2002 with respect to rulemaking authority of
the Judicial Conference.

* Introduced by: Smith

* Date Introduced: 3/18/03

» Status: Referred to the House Committee on the Judiciary (3/18/03). Referred to the
House Subcommittee on Courts, the Internet, and Intellectual Property (3/19/03).
Subcommittee held mark-up session and subsequently voted to forward the bill to the full
committee (3/20/03). House Judiciary Committee held mark-up session, approved
amendments, and ordered to be reported (7/16/03). House Report 108-239 filed
(7/25/03).
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* Related Bills: None

* Key Provisions:
— As amended, Section 1 amends Section 205(¢c) of the E-Government Act of
2002 by requiring the Judicial Conference to promulgate rules that protect privacy
and security interests pertaining to the filing and public availability of electronic
documents. [The bill, as introduced, would have amended Section 205(c) of the E-
Government Act of 2002 by providing that the Judicial Conference may
promulgate rules to protect privacy and security interests pertaining to documents
filed electronically with the courts.] Section 1 also amends the E-Government
Act of 2002 by allowing a party to file an unredacted document under seal, with
the option that the court could require a redacted copy of the document for the
public file.

® H.R. 1586 - Asbestos Compensation Fairness Act of 2003

* Introduced by: Cannon

* Date Introduced: 4/3/03

« Status: Referred to the House Committee on the Judiciary (4/3/03).

* Related Bills: S. 413

» Key Provisions:
— Section 3 states that no person shall file a civil action alleging a nonmalignant
asbestos claim unless the person makes a prima facie showing of physical
impairment resulting from a medical condition to which exposure to asbestos was
a substantial contributing factor.
— Section 4 provides that a court may consolidate for trial any number and type
of asbestos claims with the consent of all parties. Without such consent, the court
may consolidate for trial only those claims relating to the same exposed person
and that person’s household.
— Section 4 also provides that a plaintiff must file a civil action in the state of his
or her domicile or in the state where the plaintiff was exposed to asbestos, such
exposure being a substantial contributing factor to the physical impairment upon
which plaintiff bases his or her claim.
— Section 4 further directs that any party may remove the action to federal court
if the state court fails to comply with the procedural requirements in section 4.
The federal court shall have jurisdiction of all civil actions removed, without
regard to the amount in controversy and without regard to the citizenship or
residence of the parties.

® H.R. 1768 - Multidistrict Litigation Restoration Act of 2003
* Introduced by: Sensenbrenner
* Date Introduced: 4/11/03
» Status: Referred to the House Committee on the Judiciary (4/11/03). Referred to the
Subcommittee on Courts, the Internet, and Intellectual Property (5/5/2003).
Subcommittee held mark-up session and forwarded to full committee (7/22/03).
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* Related Bills: None.

* Key Provisions:
— Section 2 amends 28 U.S.C. § 1407 to permit the transferee court in a
multidistrict-litigation case to retain jurisdiction over the case for trial. The
transferee court may also retain jurisdiction to determine compensatory and
punitive damages.

® H.R. 2134 - Bail Bond Fairness Act of 2003

* Introduced by: Keller

* Date Introduced: 5/15/03

» Status: Referred to the House Committee on the Judiciary (5/15/03). Referred to the

Subcommittee on Crime, Terrorism, and Homeland Security (6/25/03). House Judiciary

Committee favorably reported by acclamation (9/10/03) (Committee also voted to delete

finding 5 in Section 2(a)(5) by a voice vote. That finding iterated that “[i]n the absence

of a meaningful bail bond option, thousands of defendants in the Federal system fail to

show up for court appearances every year.”)

* Related Bills: None.

+ Key Provisions:
— Section 3 ostensibly amends, among other things, Criminal Rule 46(f)(1) by
providing that the district court declare bail forfeited only when the defendant
fails to physically appear before the court. (The existing rule provides that the
court declare bail forfeited if a condition of the bond is breached.)

® H.R. 3037 - Antiterrorism Tools Enhancement Act of 2003

* Introduced by: Feeney

» Date Introduced: 9/9/03

» Status: Referred to the House Committee on the Judiciary (9/9/03).

* Related Bills: None.

» Key Provisions:
— Section 2 amends Criminal Rule 41(b)(3) by providing that a magistrate judge
in a district where an act of terrorism has occurred may issue a warrant for a
person or property within or without that district.

SENATE RESOLUTIONS

® S.J. Res. 1 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
* Introduced by: Kyl
* Date Introduced: 1/7/03.
» Status: Referred to the Senate Committee on the Judiciary (1/7/03). Judiciary
Committee held hearing (4/8/03). Referred to House Judiciary Committee’s
Subcommittee on Constitution, Civil Rights, and Property Rights (6/10/03).
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Subcommittee on Constitution approved without amendment by a vote of 5-4 (6/12/03).

Markup sessions held (7/24/03 and 7/31/03). Senate Judiciary Committee reported

favorably without amendment and written report (9/4/03).

*» Related Bills: H.J. Res. 10, H.J. Res. 48

* Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights shall not be restricted except as dictated
by public safety, compelling necessity, or the administration of justice.

HOUSE RESOLUTIONS

® I1.J. Res. 10 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
* Introduced by: Royce
» Date Introduced: 1/7/03.
» Status: Referred to the House Committee on the Judiciary (1/7/03).
» Related Bills: S.J. Res. 1, H.J. Res. 48
* Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights shall not be restricted except as dictated
by public safety, compelling necessity, or the administration of justice.

® H.J. Res. 48 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
* Introduced by: Chabot
* Date Introduced: 4/10/03.
« Status: Referred to the House Committee on the Judiciary (4/10/03). Referred to the
Subcommittee on the Constitution (5/5/2003).
* Related Bills: S.J. Res. 1, H.J. Res. 10
» Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
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crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights shall not be restricted except as dictated
by public safety, compelling necessity, or the administration of justice.
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CIVIL RULES SUGGESTIONS DOCKET

ADVISORY COMMITTEE ON CIVIL RULES

The docket sets forth suggested changes to the Federal Rules of Civil Procedure considered by
the Advisory Committee since 1992. The suggestions are set forth in order by (1) civil rule
number, (2) form number, and where there is no rule or form number (or several rules or forms
are affected), (3) alphabetically by subject matter.

Rule 4(c)(1)
Accelerating 120-day service
provision

Joseph W. Skupniewitz

4/94 - Committee deferred as premature
DEFERRED INDEFINITELY

Rule 4(d) 97-CV-R 12/97 - Referred to reporter, chair, and Agenda
To clarify waiver-of-service John J. McCarthy Subcommittee
provision 11/21/97 3/99 - Agenda Subcommittee to accumulate for
periodic revision
PENDING FURTHER ACTION
Rule 4(m) Judge Edward Becker 4/95 - Committee considered
Extends time to serve pleading DEFERRED INDEFINITELY
after initial 120 days expires
Rule 4 03-CV-F 9/03 - Sent to chair, reporter, and committee
Permit electronic service of Jeremy A. Colby PENDING FURTHER ACTION
process on persons/entities located | 8/26/03
in the US
Rule 4 97-CV-K 10/97 - Referred to chair, reporter, and Agenda

To provide for sanctions against
the willful evasion of service

Judge Joan Humphrey Lefkow
8/12/97

Subcommittee
3/99 - Agenda Subcommittee recommended
accumulation for periodic revision
PENDING FURTHER ACTION

Rule §

Clarifies that a document is
deemed filed upon delivery to an
established courier

00-CV-C

Lawrence A. Salibra, Senior
Counsel

6/5/00

6/00 - Referred to chair, reporter, and agenda
subcommittee
PENDING FURTHER ACTION

Rule 5(d)
Does non-filing of discovery
material affect privilege

Standing Committee
6/99

10/99 - Committee considered
PENDING FURTHER ACTION
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New Rule 5.1

Requires litigant to notify U.S.
Attorney when the constitutionality
of a federal statute is challenged
and when United States is not a
party to the action

00-CV-G
Judge Barbara B. Crabb
10/5/00

10/00 - Referred to reporter and chair

1/02 - Committee considered

10/02 - Committee considered

5/03 - Committee considered and approved

6/03 - Standing Committee approved for
publication

8/03 - Published for public comment

PENDING FURTHER ACTION

Rule 6

Clarifies when three calendar days
are added to deadline when service
is by mail

00-CV-H

Roy H. Wepner, Esq. (via
Appellate Rules Committee)
11/27/00

12/00 - Referred to reporter and chair

5/02 - Committee considered

10/02 - Committee considered

5/03 - Committee considered and approved for
publication

6/03 - Standing Committee approved for
publication

8/03 - Published for public comment

PENDING FURTHER ACTION

Rule 6
Time Issues

03-CV-C
Irwin H. Warren, Esquire
6/26/03

6/03 - Referred to reporter and chair
PENDING FURTHER ACTION

Rule 6(e)
Clarify the method for extending
time to respond after service

Appellate Rules Committee
4/02

4/02 - Referred to Committee

10/02 - Committee considered

5/03 - Committee considered and approved for
publication

6/03 - Standing Committee approved for
publication

8/03 - Published for public comment

PENDING FURTHER ACTION

Rule 8(a)(2) 02-CV-E 6/02 - Referred to reporter and chair

Require “short and plain statement | Nancy J. Smith, Esq. PENDING FURTHER ACTION

of the claim” that allege facts 6/17/02

sufficient to establish a prima facie

case in employment discrimination

Rule 12 97-CV-R 12/97 - Referred to chair, reporter, and Agenda
To conform to Prison Litigation John J. McCarthy Subcommittee

Act of 1996 that allows a defendant | 11/21/97 3/99 - Agenda Subcommittee considered

sued by a prisoner to waive right to
reply

4/99 - Committee considered and deferred
action
DEFERRED INDEFINITELY
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Rule 12(f)
Provide guidance for the clerk
when the court strikes a pleading

02-CV-J
Judge D. Brock Hornby
10/02

10/02 - Referred to chair and reporter
PENDING FURTHER ACTION

Rule 15(a)

Amendment may not add new
parties or raise events occurring
after responsive pleading

Judge John Martin 10/20/94 &
Judge Judith Guthrie 10/27/94

4/95 - Committee considered
11/95 - Committee considered and deferred
DEFERRED INDEFINITELY

Rule 15(c)(3)(B)
Claritying extent of knowledge
required in identifying a party

98-CV-E
Charles E. Frayer, Law student
9/27/98

9/98 - Referred to chair, reporter, and Agenda
Subcommittee

3/99 - Agenda Subcommittee rec. accumulate
for periodic revision (1)

4/99 - Committee considered and retained for
future study

5/02 - Committee considered along with J.
Becker suggestion in 266 F.3d 186 (3"
Cir. 2001).

10/02 - Committee referred to subcommittee for
further consideration

PENDING FURTHER ACTION

Rule 15(c)(3)(B)
Amendment to allow relation back

Judge Edward Becker, 266 F.3d
186 (3 Cir. 2001)

10/01 - Referred to chair and reporter

1/02 - Committee considered

5/02 - Committee considered

10/02 - Committee referred to subcommittee for
further consideration

PENDING FURTHER ACTION

Rule 19
Clarify language regarding
dismissal of actions

02-CV-F
Prof. Bradley Scott Shannon
5/30/02

7/02 - Referred to chair and reporter
10/02 - Referred to Style Consultant
PENDING FURTHER ACTION

Rule 23
Revise to protect the status of the
small defendant

03-CV-D
William S. Karn
7/31/03

8/03 - Referred to chair and reporter
PENDING FURTHER ACTION
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Rule 23

Amend class action rule to
accommodate demands of mass
tort litigation and other problems

Jud Conf on Ad Hoc
Communication for Asbestos
Litigation 3/91; William Leighton
Itr 7/29/94; H.R. 660 introduced
by Canady on CV 23 (f)

5/93 -
6/93 -

4/96 -

6/96 -

8/96 -
10/96 -
5/97 -

4/97 -
6/97 -

10/97 -
3/98 -

3/99 -

4/00 -
10/00 -
4/01 -
6/01 -

8/01 -
10/01 -
1/02 -
5/02 -
6/02 -
9/02 -
3/03 -

Considered by Committee

Submitted for approval for publication;
withdrawn 10/93, 4/94, 10/94, 2/95, 4/95,
11/95; studied at meetings.

Forwarded to Standing Committee for
submission to Judicial Conference
Approved for publication by Standing
Committee

Published for comment

Discussed by Committee

Approved and forwarded changes to
(c)(1), and (f); rejected (b)(3)(A) and (B);
and deferred other proposals until next
meeting

Stotler letter to Congressman Canady
Changes to 23(f) were approved by
Standing Committee; changes to 23(c)(1)
were recommitted to Advisory Committee
Considered by Committee

Considered by Committee, deferred
pending mass torts working group
deliberations

Agenda Subcommittee recommended
referral to other Committee

Committee considered

Committee considered

Request for publication

Standing Committee approved for
publication

Published for public comment
Committee considered

Committee considered

Committee approved

Standing Committee approved

Judicial Conference approved

Supreme Court approved

PENDING FURTHER ACTION
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Rule 23 97-CV-T 12/97 - Referred to reporter, chair, and Agenda
Standards and guidelines for Patricia Sturdevant, for National Subcommittee
litigating and settling consumer Association for Consumer 3/99 - Agenda Subcommittee recommended
class actions Advocates referral to other Committee
12/10/97 4/00 - Committee considered
10/00 - Committee considered
4/01 - Request for publication
6/01 - Standing Committee approved for
publication
8/01 - Published for public comment
10/01 - Committee considered
1/02 - Committee considered
5/02 - Committee approved
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 - Supreme Court approved
PENDING FURTHER ACTION
Rule 23(e) 97-CV-S 12/ 97 - Referred to reporter, chair, and Agenda

Amend to include specific factors

Beverly C. Moore, Jr., for Class

Subcommittee

court should consider when Action Reports, Inc. 3/99 - Agenda Subcommittee recommended
approving settlement for monetary | 11/25/97 referral to other Committee
damages under 23(b)(3) 4/00 - Committee considered
10/00 - Committee considered
4/01 - Request for publication
6/01 - Standing Committee approved for
publication
8/01 - Published for public comment
10/01 - Committee considered
1/02 - Committee considered
5/02 - Committee approved
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 - Supreme Court approved
PENDING FURTHER ACTION
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Rule 23(e)

99-CV-H

12/99 - Referred to reporter, chair, and Agenda

Require all “side-settlements,” Brian Wolfman, for Public Citizen Subcommittee

including attorney’s fee Litigation Group 4/00 - Referred to Class Action Subcommittee

components, to be disclosed and 11/23/99 10/00 - Committee considered

approved by the district court 4/01 - Request for publication
6/01 - Standing Committee approved for

publication

8/01 - Published for public comment
10/01 - Committee considered
1/02 - Committee considered
5/02 - Committee approved
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 Supreme Court approved
PENDING FURTHER ACTION

Rule 23 10/00 - Committee considered

Class action attorney fee 4/01 - Request for publication
6/01 - Standing Committee approved for

publication

8/01 - Published for public comment
10/01 - Committee considered
1/02 - Committee considered
5/02 - Committee approved
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 Supreme Court approved
PENDIN G FURTHER ACTION

Rule 26 John Goetz 4/94 - Declined to act

Interviewing former employees of DEFERRED INDEFINITELY

a party

Rule 26 Discovery Subcommittee 10/99 - Discussed

Does inadvertent disclosure during
discovery waive privilege

PENDING FURTHER ACTION

Page 6

Advisory Committee on Civil Rules
September 11, 2003

Doc No 1181




Rule 26
Electronic discovery

10/99 - Referred to Discovery Subcommittee

3/00 - Discovery Subcommittee considered

4/00 - Committee considered

10/00 - Committee considered

4/01 - Committee considered

5/02 - Committee considered

10/02 - Committee and Discovery Subcommittee
considered

5/03 - Committee considered Discovery
Subcommittee’s report

PENDING FURTHER ACTION

Rule 26

Interplay between work-product
doctrine under Rule 26(b)(3) and
the disclosures required of experts
under Rules 26(a)(2) and 26 (b)(4)

00-CV-E

Gregory K. Arenson, Chair,

NY State Bar Association
Committee on Federal Procedure
8/7/00

8/00 - Referred to reporter, chair, and Agenda
Subcommittee
PENDING FURTHER ACTION

Rule 26(a) 00-CV-1 12/00 - Referred to reporter and chair
To clarify and expand the scope of | Prof. Stephen D. Easton PENDING FURTHER ACTION
disclosure regarding expert 11/29/00
witnesses
Rule 30(b) 99-CV-J] 12/99 - Referred to reporter, chair, Agenda
Give notice to deponent that Judge Janice M. Stewart Subcommittee, and Discovery
deposition will be videotaped 12/8/99 Subcommittee
4/00 - Referred to Discovery Subcommittee
PENDING FURTHER ACTION
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Rule 32

Use of expert witness testimony at
subsequent trials without cross
examination in mass torts

Honorable Jack Weinstein
7/31/96

7/31/96 Referred to chair and reporter

10/96 - Committee considered. Federal Judicial
Center to conduct study

5/97 - Reporter recommended that it be
considered part of discovery project

3/99 - Agenda Subcommittee recommended
referral to other committee

PENDING FURTHER ACTION

Rules 33 & 34 99-CV-E 7/99 - Referred to Agenda Subcommittee

Require submission of a floppy Jeffrey K. Yencho 8/99 - Agenda Subcommittee recommended

disc version of document 7/22/99 referral to other Subcommittee
PENDING FURTHER ACTION

Rule 40 00-CV-A 2/00 - Referred to chair, reporter, and Agenda

Precedence given elderly in trial Michael Schaefer Subcommittee

setting 1/19/00 PENDING FURTHER ACTION

Rule 41(a) 02-CV-F 7/02 - Referred to chair and reporter

Makes it explicit that actions and Bradley Scott Shannon 10/02 - Referred to Style Consultant

claims may be dismissed 5/30/02 PENDING FURTHER ACTION

Rule 50(b) 03-CV-A 3/03 - Referred to chair and reporter

Eliminate the requirement that a
motion for judgment be made “at
the close of all the evidence” as a
prerequisite for making a post-

New York State Bar Association
Committee on Federal Procedure
of the Commercial and Federal
Litigation Section

5/03 - Committee considered
PENDING FURTHER ACTION

verdict motion, if a motion for 2/25/03
Jjudgment had been made earlier
Rule 50(b) 97-CV-M 8/97 - Referred to chair and reporter

When a motion is timely after a
mistrial has been declared

Judge Alicemarie Stotler
8/26/97

10/97 - Referred to Agenda Subcommittee

3/99 - Agenda Subcommittee to accumulate for
periodic revision

PENDING FURTHER ACTION
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Rule 51
Jury instructions filed before trial

96-CV-E
Judge Stotler

97-CV-V

Gregory B. Walters, Circuit
Executive, Office of the Circuit
Executive, U.S. Courts for Ninth
Circuit

11/8/96 Referred to chair

5/97 - Reporter recommended consideration of
comprehensive revision

1/98 - Referred to reporter, chair, and Agenda
Subcommittee

3/98 - Committee considered

11/98 - Committee considered

3/99 - Agenda Subcommittee recommended full

12/4/97 Committee consideration
4/99 - Committee considered
10/99 - Committee considered
4/00 - Committee considered
10/00 - Committee considered
4/01 - Committee considered
1/02 - Committee held public hearing
5/02 - Committee approved amendments
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 Supreme Court approved
PENDING FURTHER ACTION
Rule 53 Judge Wayne Brazil 5/93 - Committee considered
Provisions regarding pretrial and 10/93 - Committee considered
post-trial masters 4/94 - Committee considered draft amendments
to Civil Rule 16.1 regarding “pretrial
masters”
10/94 - Committee considered draft amendments
11/98 - Subcommittee appointed
3/99 - Agenda Subcommittee recommended
referral to other Committee
10/99 - Committee considered and requested
Federal Judicial Center to conduct survey
4/00 - Committee considered FIC preliminary
report
1/02 - Committee held public hearing
5/02 - Committee approved amendments
6/02 - Standing Committee approved
9/02 - Judicial Conference approved
3/03 Supreme Court approved
PENDIN G FURTHER ACTION
Rule 54(b) 03-CV-E 8/03 - Referred to chair and reporter
Define “interlocutory order” Craig C. Reilly, Esq. PENDING FURTHER ACTION
8/6/03
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Rule 55(a)
Amend rule to provide that a

default may also be entered against

a defending party “for failure to
comply with these rules or any
order of court.”

Prof. Bradley Scott Shannon
1/14/03 (02-CV-F Addendum)

1/03 - Referred to reporter and chair
PENDING FURTHER ACTION

Rule 56 John J. McCarthy 12/97 - Referred to reporter, chair, and Agenda
To clarify cross-motion for 11/21/97 Subcommittee
summary judgment PENDING FURTHER ACTION
Rule 56(a) 97-CV-B 3/97 - Referred to reporter, chair, and Agenda
Clarification of timing Scott Cagan Subcommittee

2/27/97 5/97 - Reporter recommended no action

3/99 - Agenda Subcommittee to accumulate for
periodic revision
PENDING FURTHER ACTION

Rule 56(c)
Time for service and grounds for
summary adjudication

Judge Judith N. Keep
11/21/94

4/95 - Committee considered

11/95 - Committee considered

3/99 - Agenda Subcommittee to accumulate for
periodic revision

1/02 - Committee considered and set for further
discussion

PENDING FURTHER ACTION

Rule 62.1
Proposed new rule governing
“Indicative Rulings”

Appellate Rules Committee
4/01

1/02 - Committee considered
5/03 - Committee considered
PENDING FURTHER ACTION
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Rule 68

Party may make a settlement offer
that raises the stakes of the offeree
who would continue the litigation

96-CV-C

Agenda book for 11/92 meeting;
Judge Swearingen

10/30/96

1/93 - Unofficial solicitation of public comment
5/93 - Committee considered

10/93 - Committee considered
4/94 - Committee considered. Federal Judicial
Center to study rule

S. 79 Civil Justice Fairness Act of 10/94 - Committee deferred for further study
1997 and § 3 of H.R. 903 1995 - Federal Judicial Center completes its
study
DEFERRED INDEFINITELY
10/96 - Referred to reporter, chair, and Agenda
Subcommittee (Advised of past
comprehensive study of proposal)
1/97 - S.79 introduced. § 303 would amend the
rule
02-CV-D 4/97 - Stotler letter to Hatch
Gregory K. Arenson 5/97 - Reporter recommended continued
4/19/02 monitoring
3/99 - Agenda Subcommittee recommended
removal from agenda
10/99 - Consent calendar removed from agenda
COMPLETED
5/02 - Referred to reporter and chair
10/02 - Committee considered and agreed to carry
forward suggestion
PENDING FURTHER ACTION
Rule 72(a) 03-CV-E 8/03 - Referred to chair and reporter
State more clearly the authority for | Craig C. Reilly, Esq. PENDING FURTHER ACTION
reconsidering an interlocutory 8/6/03

order

Rule 81
To add injunctions to the rule

John J. McCarthy
11/21/97

12/97 - Referred to reporter, chair, and Agenda
Subcommittee
PENDING FURTHER ACTION

Rule 81(c)

Removal of an action from state
courts — technical conforming
change deleting “petition”

Joseph D. Cohen
8/31/94

4/95 - Accumulate other technical changes and
submit eventually to Congress

11/95 - Reiterated April 1995 decision

5/97 - Reporter recommended that it be included
in next technical amendment package

3/99 - Agenda Subcommittee to accumulate for
periodic revision

4/99 - Committee considered

PENDING FURTHER ACTION
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Rule 83(a)(1)
Uniform effective date for local
rules and transmission to AQ

3/98 - Committee considered

11/98 - Committee considered

3/99 - Agenda Subcommittee recommends
referral to other Committee (3)

4/00 - Committee considered

DEFERRED INDEFINITELY

Rule 83
Have a uniform rule making
Federal Rules of Civil Procedure
consistent with Federal Rules of
Appellate Procedure with respect
to attorney admission

CV Form 1
Standard form AO 440 should be
consistent with summons Form 1

98-CV-F

02-CV-H
Frank Amador, Esq.
9/19/02

Joseph W. Skupniewitz, Clerk
10/2/98

9/02 - Referred to reporter and chair
PENDING FURTHER ACTION

10/98 - Referred to chair, reporter, and Agenda
Subcommittee

3/99 - Agenda Subcommittee recommended full
Committee consideration

PENDING FURTHER ACTION

CV Form 17
Complaint form for copyright
infringement

Professor Edward Cooper
10/27/97

10/97 - Referred to Committee

3/99 - Agenda Subcommittee recommends full
Committee consideration

4/99 - Committee deferred for further study

PENDING FURTHER ACTION

CV Forms 31 and 32

Delete the phrase, “that the action
be dismissed on the merits” as
erroneous and confusing

02-CV-F
Prof. Bradley Scott Shannon
5/30/02

7/02 - Referred to chair and reporter
10/02 - Referred to Style Consultant
PENDING FURTHER ACTION

AO Forms 241 and 242
Amend to conform to changes
under the Antiterrorism and
Effective Death Penalty Act of
1997

Page 12

Advisory Commuttee on Civil Rules
September 11, 2003

Doc No 1181

98-CV-D
Judge Harvey E. Schlesinger
8/10/98

PENDING FURTHER ACTION

8/98 - Referred to reporter, chair, and Agenda
Subcommittee

3/99 - Agenda Subcommittee recommends
referral to other Committee




Admiralty Rule B

Clarify Rule B by establishing the
time for determining when the
defendant is found in the district

01-CV-B

William R. Dorsey, I, Esq.,
President, The Maritime Law
Association

6/00 - Referred to reporter, chair, and Mark
Kasanin

11/01 - Committee considered

10/02 - Committee approved for publication

1/03 - Standing Committee approved for
publication

8/03 - Published for public comment

PENDING FURTHER ACTION

New Admiralty Rule 96-CV-D 12/96 - Referred to Admiralty and Agenda
Authorize immediate posting of Magistrate Judge Roberts Subcommittee
preemptive bond to prevent vessel | 9/30/96 #1450 3/99 - Agenda Subcommittee deferred action
seizure until more information available
5/02 - Committee discussed new rule governing
civil forfeiture practice
5/03 - Committee considered new Admiralty
Rule G
PENDING FURTHER ACTION
Admiralty Rule C(4) 97-CV-V 1/98 - Referred to reporter, chair, and Agenda

Amend to satisfy constitutional
concerns regarding default in
actions in rem

Gregory B. Walters, Cir. Exec., for
Jud. Council of Ninth Cir. 12/4/97

Subcommittee
3/99 - Agenda Subcommittee recommended
deferral until more information available
PENDING FURTHER ACTION

Court filing fee

AO regulations on court filing fees
should not be effective until
adoption in the FRCP or Local
Rules of Court

02-CV-C
James A. Andrews
4/1/02, 5/13/02

4/02 - Referred to reporter and chair

6/02 - Referred second letter to reporter and
chair

PENDING FURTHER ACTION

De Bene Esse Depositions 02-CV-G 7/02 - Referred to reporter and chair
Provide specifically for de bene Judge Joseph E. Irenas 10/02 - Solicited input from Evidence Rules
esse depositions 6/7/02 Committee

PENDING FURTHER ACTION
Electronic Filing 99-CV-I 12/99 - Referred to reporter, chair, Agenda

To require clerk’s office to date
stamp and return papers filed with
the court.

John Edward Schomaker, prisoner
11/25/99

Subcommittee, and Technology
Subcommittee
PENDING FURTHER ACTION

Interrogatories on Disk

98-CV-C

Michelle Ritz

5/13/98

See also 99-CV-E: Jeffrey Yencho
suggestion re: Rules 3 and 34

5/98 - Referred to reporter, chair, and Agenda
Subcommittee

3/99 - Agenda Subcommittee received and
referred to other Committee

PENDING FURTHER ACTION
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Plain English
Make the language understandable
to all

02-CV-1
Conan L. Hom, law student
10/2/02

10/02 - Referred to reporter and chair

5/03 - Committee considered and approved
restyled Civil Rules 1-15

6/03 - Standing Committee approved for
publication. Publication to be deferred.

PENDING FURTHER ACTION

Postal Bar Codes 00-CV-D 7/00 - Referred to reporter, chair, and incoming
Prevent manipulation of bar codes | Tom Scherer chair

in mailings, as in zip plus 4 bar 3/2/00 PENDING FURTHER ACTION

codes

Pro Se Litigants 97-CV-1 7/97 - Referred to reporter and chair

To create a committee to consider
the promulgation of a specific set
of rules governing cases filed by
pro se litigants

Judge Anthony J. Battaglia, on
behalf of the Federal Magistrate
Judge Assn. Rules Committee, to
support proposal by Judge David
Piester

10/97 - Referred to Agenda Subcommittee

3/99 - Agenda Subcommittee received schedule
for further study

PENDING FURTHER ACTION

7/17/97
Simplified Procedures Judge Niemeyer 10/99 - Committee considered, Subcommittee
Establish federal small claims 10/00 appointed
procedures 4/00 - Committee considered
10/00 - Committee considered
PENDING FURTHER ACTION
Word Substitution 02-CV-F 7/02 - Referred to reporter and chair

Substitute term “action” for “case”
and other similar words; substitute
term “averment” for “allegation”
and other similar words

Prof. Bradley Scott Shannon
5/30/02

10/02 - Referred to Style Consultant
PENDING FURTHER ACTION
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Rule 16(a)

Rule 16. Pretrial Conferences; Scheduling; Management

Rule 16. Pretrial Conferences; Scheduling;
Management

(a) Pretrial Conferences; Objectives. In any action,
the court may in its discretion direct the attorneys for the
parties and any unrepresented parties to appear before it for a
conference or conferences before trial for such purposes as

(1) expediting the disposition of the action;

(2) establishing early and continuing control so
that the case will not be protracted because of lack of
management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through
more thorough preparation, and;

(5) facilitating the settlement of the case.

(a) Purposes of a Pretrial Conference. In any action,
the court may direct the attorneys and any unrepresented
parties to appear for one or more pretriat-conferences
before trial”/ for such purposes as:

(1) expediting disposition of the action;

(2) establishing early and continuing control so that
the case will not be protracted because of lack
of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more
thorough preparation; and

(5) facilitating settlement-ofthecase.

1.

Civil Rules 16-22 & 23.1-25 — Style Subc. Rev. Draft

The Style Subcommittee would prefer to say “pretrial conference,” rather than “conference before trial” or “conference under

this rule,” throughout Rule 16.
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Rule 16(b)

actions exempted by district court rule as mappropnate, the
district judge, or a magistrate judge when authorized by
district court rule, shall, after receiving the report from the

for the parties and any unrepresented parties by a scheduling
conference, telephone, mail, or other suitable means, enter a
scheduling order that limits the time

(1) to join other parties and to amend the
pleadings;

(2) to file motions; and
(3) to complete discovery.
The scheduling order may also include

(4) modifications of the times for disclosures
under Rules 26(a) and 26(e)(1) and of the extent of
discovery to be permitted;

final pretrial conference, and trial; and

(6) any other matters appropriate in the
circumstances of the case.

The order shall issue as soon as practicable but in any event

120 days after the complaint has been served on a defendant.
A schedule shall not be modified except upon a showing of
good cause and by leave of the district judge or, when
authorized by local rule, by a magistrate judge.

(b) Scheduling and Planning. Except in categories of

parties under Rule 26(f) or after consulting with the attorneys

(5) the date or dates for conferences before trial, a

within 90 days after the appearance of a defendant and within

(b) Scheduling.

(1) Scheduling Order. Except in categories of actions
exempted by local rule as inappropriate, the district
judge — or a magistrate Jjudge when authorized by
local rule — must issue a scheduling order:

(A) after recetving the parties’ report under Rule
26(); or

(B) after consulting with the parties’ attorneys and
any unrepresented parties at a scheduling
conference or by telephone, mail, or other
suitable means.

(2) Time to Issue. The judge must issue the scheduling
order as soon as practicable, but in any event within
120 days after any defendant has been served with
the complaint and within 90 days after any defendant
has appeared-in-the-aetion.

(3) Contents of the Order.

(A) Required Contents. The scheduling order
must limit the time to join other parties, amend
the pleadings, complete discovery, and file
motions. inaddition-

(B) Permitted Contents. tThe scheduling order
may:

(ix) modify the timing of disclosures under
Rules 26(a) and 26(e)(1);

(iiB) modify the extent of discovery;
(iili€) set fix-dates for other pretriat

conferencest and for trial; and
(ivB) include other appropriate matters.

(4) Modifying an Schedule-Order. A schedule may be
modified only for good cause and by leave of the
district judge or, when authorized by local rule, of a
magistrate judge.

1. Professor Cooper is concerned that an unadorned reference to “other conferences” might be read out of context to extend beyond
Rule 16 conferences held before tnial. The Advisory Commuttee may wish to consider whether there is a substantive difference
between the restyled language and the language of the current rule.
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Rule 16(c)

(c) Subjects for Consideration at Pretrial

Conferences. At any conference under this rule
consideration may be given, and the court may take
approprate action, with respect to

(1) the formulation and simphfication of the
issues, including the elimination of frivolous claims or
defenses;

(2) the necessity or desirability of amendments to
the pleadings;

(3) the possibility of obtaining admissions of fact
and of documents which will avoid unnecessary proof,
stipulations regarding the authenticity of documents,
and advance rulings from the court on the admissibility
of evidence;

(4) the avoidance of unnecessary proof and of
cumulative evidence, and limitations or restrictions on
the use of testimony under Rule 702 of the Federal
Rules of Evidence;

(5) the appropriateness and timing of summary
adjudication under Rule 56;

(6) the control and scheduling of discovery,
including orders affecting disclosures and discovery
pursuant to Rule 26 and Rules 29 through 37;

(¢) Attendance and Matters for Consideration at Pretrial
Conferences.

(1) Attendance. A represented party must authorize at
least one of its attorneys to make stipulations and
admissions about all matters that can reasonably be
anticipated for discussion at a pretriat-conference
before trial. If appropriate, the court may require
that a party or its representative be present or
reasonably available by telephone to consider
possible settlement.

Matters for Consideration. At any pretriat
conference_under this rule, the court may consider
and take appropriate action on the following matters:

@

A

(B)

©

(L)

(E)

L)

formulating and simplifying the 1ssues, and
eliminating frivolous claims or defenses;

amending the pleadings_if necessary or
desirable;

obtaining? admissions and stipulations
regarding facts and documents to avoid
unnecessary proof, and ruling in advance on
the admussibulity of evidence;

avoiding unnecessary proof and cumulative
evidence, and himiting the use of tesimony
under Federal Rule of Evidence 702,

determining the appropriateness and timing of
summary adjudication under Rule 56;

controlling and scheduling discovery, including
orders affecting disclosures and discovery under
Rule 26 and Rules 29 through 37;

1.

The Style Subcommittee did not insert , if possible,” after “obtaining” because “possibility” is not a limiting term. The

Advisory Committee may wish to consider whether the omission creates a substantive difference between the restyled language

and the language of the current rule.
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Rule 16(c)

the need and schedule for filing and exchanging pretrial
briefs, and the date or dates for further conferences and
for tnal;

(8) the advisability of referring matters to a
magistrate judge or master;

assist 1n resolving the dispute when authorized by
statute or local rule;

(10) the form and substance of the pretrial order;
(11) the disposition of pending motions;

(12) the need for adopting special procedures for
managing potentially difficult or protracted actions that
may involve complex issues, multiple parties, difficult
legal questions, or unusual proof problems;

(13) an order for a separate trial pursuant to Rule

or third-party claim, or with respect to any particular
1ssue 1n the case;

(14) an order directing a